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Statutes. 

82  Hen.  VIII.  chap.  42.    Surgeons  014 

19  ft  20  Vict.  chap.  97.    Subrogation  B23 

20&21  Vict.  rhap.  8.5.    Abonshment  of  ec- 
clesiastical courts..  556 
60  ft  61  Vict.  chap.  37,  |  7.  cl.  2.  Dependen- 
cy  938 

United  States. 

Constitution, 

Art.  1. 1  8,  cl.  8.   Power  of  Congress  to  reg- 

nlats   commerce   917 

Art.  1, 1 10.    Impairment  of  obligation  of 

contracts  310,  917 

Art.  4. 11.    Full  fattb  and  credit  206.605 

Art.  4, 1  2,  ci.  1.  PrtTlleges  and  Immuni- 
ties of  cltUens   539 

Amend.  7.    Right  of  trial  by  Jury   700 

Amend.  14.  Due  procem  of  law.  .244.  208.  917 
Amend.  14,  i  1.   Efqual  protection  of  t&e 

laws  497,  530, 

 680,  851 

BtatuUa. 

1789,183.   Amendments  of  process  and 

pleadings  684 

1790,  May  26.  Anthenticatlon  of  records 
and    Judicial  pro- 

eeedlngs   208 

1702,  Dec. 31.    Registration  of  Tessels. ...  213 

1850,  July  29.    Registration  of  Teasels  213 

1862.Jalyl.    Grant  of  railroad  right  of 

way   523 

18T5.  reb.  16.  Limitation  of  appellate  ja- 
risdictlon  of  su- 
preme court  710 

18ftl.  ICarcb  8.   Circuit  court  of  appeals..  710 

1688.163a.    Bankruptt?  act    373 

188B,  chap.  154.    Use  of  voting  machine*  in 

elections  431 

Statutes  at  Large. 

Vol.  12,  p.  489,  chap.  120.    Grant    of  rail- 
road right  of  way..  523 
-  Vol.  18,  p.  866,  chap.  217.    Grant    of  rall- 
_  road  right  of  way.  529 

Vol.  18,  p.  815.  Limitation  of  appellate  Ja- 
rlsdtctlon     of  su- 

  _       preme  court   710 

Vol.  26,  p.  826.  arcDlt  court  of  appeals. .  710 
54  U  R.  A. 


Vol.  30.  p.  603,  Chap.  541.    Bankruptcy  act.  874 
Vol.  30,  p.  886.    Use  of  voting  machines  In 

elections  481 

Revised  Statutes. 

i 649.  Trial  of  IsBues  of  fact   709 
12339,2340.    Right  to  divert  water   629 

J 4310.  Registration  of  vessels   212 
4444.  State  relation  of  pilots  23» 

Alabama. 

Statutes. 

1848,  Feb.  8.    Incorporation  of  railroad. . .  916 

Code. 

i21!i7.   Abatemmt  of  action  by  death  814 

Code,  me. 

I  2432.   Liability  of  administrator  862 

Arkansas. 
Sandel's  d  Hill's  Digest. 
1  618A   Regalstiug  the  keeping  of  dogs. . .  S7ft 

Oalifovnla. 

Oonstitutioii. 

Art.  1, 1 11.  Uniform  operation  of  laws. .  773 
Art.  1, 1 31.    Special  prlrilegea  or  Immoni- 

ties  7?    772 

Art.  2, 1  4.   Residence   for  voting  pur> 

poses  388 

Art  11,  i  11.   Local  and  police  regulations.  779 

Statutes. 

1897.  April  1,  p.  463.    County  government 

act  773 

Civil  Code. 

f  629.    Doty  to  furolsb  gas   770 

i  632.    Charging  rent  for  meters   770 

1  3336.    Ueasure  of  damages   717 

Political  Code. 

1 2858.    Profalblting  establishment  of  toll 

bridge  or  ferry  778 

18766.    Publication  of  notice   773 

Code  of  Civil  Procedure. 

i 667.    Dsmages  for  taking  property  717 
691.    Return  of  excess  In  proceeds  of 

sale   276. 
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273 
771 
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S  ana.    Rxccutton  sales  

I  ItM^t.  I'resuraptloQS   

Drering't  Annotated  Code. 

Vol.  2, 1 2338.   Ltabllltr  of  principal  for 
act  of  agent  

Colorado. 

BUI  of  RighU. 

I  23.    niffbt  of  trial  by  jurj  

Oeoxv^a. 

Conatitution. 

Art.  1, 1 3, 1 2.    Impairment   of  obligation 

of  contracts   810 

Art.  7, 1 6,  T  2.    Parposcs  tor  which  coun- 
ties mar  levj  taxes.  298 
BtatuteH. 

179S,  Dee.  14,  p.  392.  QaaraotlM  expenaes.  204 
1831,  liee.  2«.  p.  246.  Quarantine  enwnses.  2U4 
1834,  Dec.  6,  pp.  808-311.   QnaraDtfiie  ex- 

peoaea  294 

183Q,  Dec.  26,  pp.  29,  30.     Quanatlne  ex- 

peDses  294 

1886,  Dec.  29,  p.  181.  Qaaranttne  expenses.  294 
1843,  Dec.  9,  p.  168.  Procurement  of  vac- 
cine matter  294 

1866,  March  6, 1  5.    Statute  of  limitations.  813  ' 

1862,  Dec.  13,  pp.  88,  84.      Quarantine  ex- 

penses  294  : 

1863,  April  17,  p.  162.    Settlement  Of  claim  294 

1866.  Feb.  R,  p.  88.    Quarantine   294, 

1874.  Feb.  28,  p.  116.    Charter  of  Atlanta.  298 
188fi,  October  13,  p.  84.   Exempting  armo- 
ries from  taxation.  806 

186tt,  Dee.  4.   Charter  of  AtlanU ;  aulaan- 

ces   802 

1892.  Dee.  12.    Abatement  of  nuisances. . . .  303 


PP.  270, 276. 
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Quarantine  expenaes. 

Code. 


294 


12992.    Action  for  Injuries  to  persons.... 

Codti,  1882. 

Tit.  8,  pt.  2.    Torts  or  injuries  to  persons 

or  propertr  

Chap.  2.    Injnrles  to  person  

Art.  3. 1 4.    Other  torts  to  persons  

I  2067.    Abatement  of  action  by  death  

II  4094-4100.    Trial  and  abatement  of  nol- 

aances   


Political  Code. 


I  702. 


Public  property  exempt  from  taxa- 
tion   

11A6.  1-:  'inpting  armories  from  taxation. 
14S6.  l- btnictlott  of  property  for  pub- 
lic good  

ProTlslOD  for  smallpox  hospital.. 
ProTlsloD  for  quarantine  regula- 
tions   

Account  of  expenses  from  quaran- 
tine   

Procurement  of  vaccine  matter.. 


11472. 
1478. 


1 1474. 
I  1470. 


Civil  Code. 


2322.    Injuries  by  railroad  

3830.    Hecovery  for  Injuries  

3870.    Action  for  seduction  

{3808-3000.  Limitation  of  actions  
4760-4703.  Nuisance  

633fi.    Verdict  In  ti-over  case  

S884.    Public  property  exempt  from  tax- 
ation   

I  B8B2.  Purposes  for  wblch  counties  may 
levy  taxes  

Idaho. 

Constitution. 

Art.  6,1 2.    Qaalifled  voters  

Art.  6, 1 3.  rrohibltlDg  certain  persons 
from  voting  

Art.  8. 1 4.  Quallfleattons  for  right  of  suf- 
frage . .  

Art.  6, 1 B.   Residence  for  voting  parpoaes. 

Statutes. 

1803,  March  2.  p.  01.  Soldlera' 
1880,  Feb.  0,  p.  190. 
M  Jj.  H.  A. 


Roma. 
Soldien'  Home. . . 
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803 


807 
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293! 
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805 : 
805  I 

814 ; 

813  I 
300  1 
809 

807 
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879 
379 


870 
379 


879 
870 


Revised  Statutes. 

111210-1212.    Herding    and    graalng  of 

sbeep  786 

11 1840-1344.    Banning  at  large  of  bogs..  787 

lUlBola. 

Conafifuftofi,  1870. 

Art.  2,  \  2.    Due  process  of  law   840 

Art.  2,  i  14.    Impairing  obligation  of  con- 
tract 838 

Art.  4, 1 13.   Acts  to  embrace  bat  one  sub- 
ject  842 

Art.  4, 122.    Special  legislation   841 

Ktatutes. 

1877,  May  28.    Board  of  health   840 

1883,  June  18, 1 1.    incorporation  of  bene- 
fit   societies   837 

1899,  April  21.    Board  of  health   840 

Starr  d  Curtis  Annotated  Statutes,  1885. 
Vol.  1,  p.  1348.    Incorporation    of  beneBt 

societies  837 

Starr  cC  Curtis  Annotated  Statutes,  1896. 
Chap.  82. 1  26,  p.  98D.    Bights   of  foreign 

corporations  841 

Cbap.  82, 1 42,  p.  2BS1.    Lien  on  baggage  of 

guests  841 

Hurrt's  Revised  Statutes,  1899. 
PP.  1004. 1606.    Board  of  health   840 

Imdiana. 

Statutes. 

1831,  Feb.  4.    Beal  and  personal  property 

subject  to  execution.  806 
1893,  p.  204.    Employers'  llsbiilty  act  700 

Revised  Statutes,  1881. 

i343.    Objection  by  answer   308 
660.    Duty  of  clerk  to  copy  amended  com- 
plaint  TOO 

Revised  Statutes,  1894. 

f     846.    Objection  by  answer   398 

1     062.    Duty  of  clerk  to  copy  amended 

complaint   790 

I  1302.    Transfer  by  appellate  court   846 

1004.    Murder  in  first  degree   306 

1082.    Imprisonment  for  assault   391 

22<tO.    Punlgbmcnt  for  felony   SOI 

t   2.t54.    Defining  forgery   801 

gf '083-7087.    Kmpioyers' liability  act   700 

Horner's  Revised  Statutes,  1897. 

I     343.    Objection  by  answer   398 

I     650.    Duty  of  clerk  to  copy  amended 

complaint  790 

i   1009.    Imprlsooment  for  assault   301 

1  2139.    Punishment  for  felony   301 

I   2200.    Ueflning  forgery   801 

jt{  520Be-6206ff.  Employers'  liability  act. .  700 
I  6586.    Transfer  by  appellate  court  846 

Iowa. 

Code,  1897. 

1 767.    Street  railways   862 

999.  CoudemnatloD  of  land  for  public 

landing    860 

? 25(^5.    Duty  to  label  gasoline   855 

4008.    Confidential   communications   3K5 

{481)7.    Breaking   prison   853 

!4009.  Prevention  of  cruelty  to  animals.  368 

6707.   Work  In  stone  quarries   853 

Kansas. 

Statutes. 

1880,  March  1.    Issuance  of  bonds  for  pro- 
motion    of  sugar 

mills   242 

Compiled  haws,  1879. 

r.  997, 1 1.    BnpplylDK  Inhabltanta  of  eltlea 

with  water   107 

Civil  Code. 

1481.    Creditors'- bin   405 

Keataoky. 

Statutes. 

1848,  F8b.26,  ebnp.  302.  Extension  of  rall- 

rosd   916 
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1866.  Fedk  14.  Corpontlona  

1870tF«b. 28.    Incorporation  of  railroad.. 

Civil  Code  of  Practice. 
I  489.   Enforcing  Mtlvfaction  ot  Jndgmeiit 
Statutes. 

Chap.  1, 1  6.    Damairea  for  death  

841.    Organization  of  corporatlosfl  

Repeal  of  statutes  

IsBUBDce  of  certificate  to  phyal- 

cIbd  

Power  to  revoke  certlflcate  of  pby- 

slclan  

Liability  ol  sherlfl  for  act  of  dep- 
uty   

Wltblioldlng  money  for  Indebted- 
nen  . .  


1 1P87. 
i  2613. 

E  4141. 
14701. 


918  < 
916 

84 

916 
918 

416 

416 

222 
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980 

980 


Zionlslanaa 

Constitution. 

Art.  104.  Power  to  Imue  habeaa  corpus. . 
Art.  11&.    Power  to  leaue  habeas  corpus.. 

Constitution,  1898. 
Art.  lie.   Trial  by  Jory  of  twelve  98S 

Statutes. 

1884,  No.  71.   Action  by  anrvlTors  for  dam- 
ages   

Code  Kapoleon. 
Art.  1886.    Liability  of  owner  of  animal 

for  damage  

Code  of  Practice. 
Art.  OS.   Power  to  Issae  liabeas  corpus.. 

Art.  ir>4.    Suits  by  cblldrea  

Art.  105.    Suits  by  married  women  

Art.  787.    Habeas  corpus  

Art.  7til.    Habeas  corpus  

Art.  797.    Illqnl  Imprisonment. .......... 

Civil  Code. 


422 


428 

980 
928 
928 
930  I 
930 
930 


ii  1984-1943.    Measure  of  damages. 

Revised  Civil  Code. 


926 


Art.  119. 

Art.  120. 

Art.  229. 
Art.  1757. 
Art.  2313. 

Art.  2315. 
Art.  2318. 
Art.  2318. 
Art.  2321. 


Duty  of  hnabaod  to  support 

wife  

Duty  of  husband  to  support 

wife  

Duty  of  children  to  parents.. 

Defining  obligations  

Damages  growing  out  of  of- 

leases   

Action  for  damage  

Ht'sponslblllty  for  damage  

HcsboDslblllty  for  damage  

Liability  of  owner  of  animal 
for  damage  

Maine. 

Htaiutea. ' 

189S,  chap.  9S.  License  to  solicit  Inniruic*. 

Revised  Statutes. 
Chap.  40, 1  73.  License  to  solicit  InmrBnoe. 

MarylaBd. 

lilatutcs. 

1884.  April  6,  chnp.  321.  Premiums 
loans  


928 

928 
028 
928 

422 

42.1 
428 
423 

423 


Art  T,  IB. 


1BT8,  No.  15B. 


1891,  No.  886. 


4847. 
4848. 
6180. 
8988. 


940 
989 


218 


Massachnsetta. 

Declaration  of  llights. 
Art.  9.    Flections  ought  to  be  free   433 

Constitution. 

Pt.  2,  chap.  1, 1  1,  art.  4.    Power  of  general 

court  433 

Pt.  2,  chap.  1, 1  2,  art.  2.  Chouslnc  senators.  430 

Pt.  2,  chap.  1,  f  8.  art.  3.  Itequlrlng  writ- 
ten vote   480 

Pt.  2,  chap.  2, 1 1,  art.  3.  I'rovlaioD  for  sort- 
iDft  and  counting 
votes   430 

Ft.  2,  chap.  2,  S  1,  art.  10.    Election  of  ml- 

iltla  ofllcers   430 

Pt.  2,  chap.  2, 1'S,  art.  1.    Lieutenant  gOT- 

eraor  438 

.\fnendmvnt». 

Arta.  16, 17.    Method  of  voting  for  certain 

officers  4!(0 

ML.  R.  A. 


Art.  19.    General  power  of  legislature  as  to 

electlooa  481 

Art.  21.    Choice  of   repreaentatlTsa  483 

Art.  22.    Election  of  senator  488 

Art.  24.    Vacancy  In  senate   483 

Provincial  Statutes. 
Itf93-94,chap.  14. 112,6,7(1  Fror.  Laws, 
p.  147).   Manner  of 
voting  484 

Statutes. 

1887,  chap.  270,  |  2.    Employers'  liability 
act  987 

1888,  chap.  429.    Beneticlarv    associations.  816 

1890,  chap.  341,  i  1.    UeneAcIary  aasocla- 
tlons   816 

1894,  diap.  S67,  |  8.    Beneflclai?  associa- 
tions   816 

1898.  chap.  474, 1 11.    Beneficiary  aasocla- 

tlons  816 

1898.  chap.  536.    Evidence  987 

1898,  chap.  442, 1 11.    BeneOciary  associa- 
tions  816 

OonetitutUm. 
Residence  for  rotlng  porposet.  887 

PuhUa  Laves. 

Incorporation  for  benevo- 
lent purposea  729 

Local  Laws. 
Organization  of  school  dis- 
trict  788 

Compiled  Laics,  1897. 

Duty  of  children  to  attend  school.  736 

Parents'  duty  to  child   736 

Fire  Insurance   743 

Record  of  conveyance  of  reel  es- 
tate   738 

{19086-9088.    Recording  land  contracts..  788 

9260.    Wills   406 

Mlanesota. 

Statutes. 

1858,  Aug.  12,  p.  841.    Sale  of  Intoxicating 

liquors   490 

1891,  chap.  12,  |  3.    Lard    tiubstitutea   46!) 

1895.  chap.  126.    Cottoiene  4U9 

1897,  chap.  88.    Repair  of  dam  after  aban- 
donment   480 

Special  Laws. 

1888,  chap.  281,  i  2.  Do^  of  park  board.  »I9 
1886,  chap.  804,  f  1.    Pathways  049 

General  Statutes,  1894. 

1992.  Revocation  of  llcenae   488 

1993.  Sale  of  liquor  without  license   4.s» 

2001.    Forfeiture  of  license   481) 

i2020.    Uevocatlon  of  license   4H9 

2026.    License;  liquor  bond   4H7 

7002.    Cream  to  be  of  prescribed  stand- 
ard   467 

Ii  7028-708T.    Bale  of  lard  substltntea  468 

MliAonrL 
Conatttufton. 

Freedom  of  conscience  724 

Legiaiarive  dep&rimenc   961 

Prohibiting  passage  of  local 
/  or  special  law   961 

Statutes. 

1A91,  p.  122.  Sale  of  bets  prohibited  953 
1895,  p.  15U.  Bonkmaking  and  pool  selling.  951 
m97,  April  7,  p.  100.  Boukmnklng  and  pool 

selling  951 

Revised  Statutes,  J879. 

Vol.  1,  chap.  28,  p.  360.    Divorce   206 

12176.    Defense  in  divorce  suit   2l)!t 

i|t2]7».    Alimony  and  maintenance.......  2ik] 

ij  2180.    Alimony,  how  decreed...   2(18 

$21^4.    Appeals  and  writs  of  error   201) 

'  i  2185.    Decree  of  divorce  not  subject  to 

review  . .   206 

Revised  Statntcs,  1889. 

Art.  10,  cbsp.  42.  Fraternal  bpneflriary  cor- 

puriitions  72.1 

I  5855.    insurance:  anicide  no  dcfcnH"  080 


Art.  2, 

!Art  ■ 
i  Art, 


.2,1  6. 
.4.1  1. 
.  4,  \  53. 
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Nebruka. 

Compiled  Statutes. 

rbap.21.    Action  for  deatb....:..  321 

Code  of  Civil  Procedure. 

I  477.    Usn  of  Judgment   338 

Criminal  Code. 

i  145.    Punlsbment  (or  (orgeir   828 

New  Hampshire. 
Statutes. 

1791.  Feb.  17.    Divorce  565 

1805,  p.  280.    DlTorce  965 

Public  Statutes. 
■Cbap.  176, 1  8.    lUgbtR  o(  wlCe  of  nonresl- 

  dent  586 

Cbap.  105.  {  18.    Effect  of  abandonment  bj 

husband  6M 

New  Jersey. 

Paler  son' 8  Laws. 

P.  221,  1  75.    Criminal  procedure  act   579 
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LAWYERS'  Reports 


ANNOTATED. 


UKITED  STATES  CIRCUIT  COURT 

LAFAYETTE  BKIDGE   COMPANT,  Plff. 

in  Err., 

V. 

Gtna.  OI^EN,  Admx.,  etc.,  of  John  Olsen, 
Deceased. 

(47  C.  C.  A.  S67,  108  Fed.  S35.) 

1*  Ome  enKABed  In  conatractlnK  • 
brldoa  owe*  to  Mm  employeoB  tke 
Amty  of  (Wrnlntalnff  material  for  tbe  tem- 
portry  Btracture,  whicb  Is  reasoDabty  sufll- 
cleot  to  bear  the  weight  to  which  It  will  be 
subjected  :  and  for  that  purpose  he  is  required 
to  make  proper  Inspection  of  tlw  material  far- 
nlsbed,  to  ascertain  Its  soondness. 

3.  Tbe  dnty  owIbk  by  one  enKosed  In 
constmctlnsc  n  brldace,  to  bis  employ- 
eeo.  of  InspeetlBK  the  material  furnished 
(or  tbe  tempurary  structure  to  see  that  It  Is 


Motbl — ries  prInolpaUMp  m  OetermineA  wtth 
referenee  to  the  olMroctsr  of  th«  aat  tBhUh 
earned  IA«  te/vry. 

I.  Introduetortf. 

II.  Uotter  liable  for  any  neglloenoe  wMcA 
iiMwIcM  the  ftreoeh  o/  one  of  Mt 
pergonal  duties. 

A.  Ocneralty. 

b.  Vartoite  formt  tn  ichieh  the  maetcr'e 

ratpontibiUty  it  etated. 
c  BubtUtianf     oontequencee  deduced 
from  the  general  principle. 

d.  Rationale  of  the  doctrine  of  noudel- 

ega^te  duties. 

e.  Jfosfer  eometimee  Udble  both  on  ac- 

count of  the  eharaeter  of  the  neg- 
ligent act  and  the  o;7tolal  position 
of  the  negligent  eervemt. 

t,  Dot^Hne  of  nondelegable  duties  ap- 
plieahle  to  artlfioial  persone, 

g.  Ser^ania  of  contraotore,  when  pre- 
cluded from  availing  themeelve*  of 
the  doctrine  in  actions  ofrainst 
their  nuutera. 

b.  Delegation  of  personal  duttos  to  an 
ir^ependent  oontraotor,  effect  of. 

1.  iBoms  aubject  continued;  oppoeing 
doctrinea  iieeueaed. 

J.  JfOAsacAiMetta  dootrlne  not  idsntfoal 
\t>ith  that  of  other  atatea, 

k.  Bcroante  mag  act  in  a  dual  oitpooltif. 

1.  Pleading. 

m.  Burden  of  proof. 

n.  Proprietg  of  Instructions. 

o.  /''unctions  of  court  and  iurg. 
III.  What  dutie*  are  deemed  to  t>e  nondelo- 
gable. 

a.  DvUee  impoaed  bg  statute. 

1.  Qualitg  of  dutg  unchanged 

statuts. 
a.  Quality  of  duty  oitorsd. 

M  L.  R.  A. 


OF  APPEALS,  SEVENTH  CIRCUIT. 

masonaUy  safflclent  for  Its  Inttnded  use,  U 
not  performed  by  directions  to  the  woricmen 
to  pick  out  the  beet  of  mingled  suitable  and 
nnsnl table  material  furnished. 
8.  An  action  for  Injnrleu  to  an  em- 
ployee of  one  enviwed  in  eonstrnet- 
Inv  s  lirldce*  wbleb  were  cansed  by  the 
breaking  of  defective  material  used  In  tbe 
temporary  stracture,  cannot  be  taken  from 
[be  Jury  wbere  there  Is  no  erldence  of  Inspec- 
tion on  tbe  part  of  tbe  master  to  ascertain 
whether  or  not  tbe  material  famished  was 
suitable,  and  erldnce  produced  Indicates  that 
proper  Inspection  wonld  bare  disclosed  the 
detect. 

4.  Tbe  Jnrr  nsay  make  mta  of  tliete  own 
knowXedice  and  experlenee.  In  consid- 
ering conflicting  evidence  of  experts  upon  the 
question  whether  or  not  proper  Inspection  of 
material  furnished  by  an  employer  for  the 
temporary  structure  of  a  bridge  wbleb  be  was 


III.— continued. 

b.  Dutg  to  see  that  the  untntelUgont  «»• 
strumentaHtfes  of  the  worfe  ore 

reaaonabtg  aafe;  general  rule 
atttted. 

c  Dutg  to  aee  that  the  unintelligent  tn- 
strustentalltlea  of  the  loorft, 
at  or^naltg  euppUed,  eatiefg 
the  legal  atandard  of  aafeig, 
1.  Defective  ratlvjav  tract  and  ap- 
partenancee. 

3.  /Nodeguooy    of  eafeguardt 

agaitut  danger*  from  eapUh 
sfve  substances. 
8.  Defective  appliancet  for  pro- 
tecting aervanta  engaged  in 
eMoavating. 

4.  Defecta  in  bridgea,  Ireatle*,  eta. 
t.  Defecta  in  acaffolda,  ataginga, 

etc 

6.  Defecta  in  other  atrwAmrea. 

7.  Unguarded  matMuarg. 

8.  Unpuoriled  epenlnps  to  jleort* 

eta 

0,  Defective  pipea. 

10.  Defective  appliances  for  load- 

ing and  unloading  vehioiea, 

11.  Defective  looomotivea. 

12.  Defective  railway  care. 

13.  Defective  laddera. 

14.  Defective  ropes,  rigging,  eta.. 

15.  Defective  hotating  apparatua. 

16.  Other  defeott  tn  tnaehtnerg. 

d.  Dutg  to  aee  that  the  wnJntelKpent  tn- 
atrumentalitiea  are  mato- 
tainctt  in  a  suitable  condttiom 
for  the  work  to  be  done. 

1,  DefcoUve  rattwag  traohe. 

2,  Daxpereus  oondlttons  alOHira<'* 

rofltray  fracfts. 
8.  Defecta  in  other  Icinda  of  tracks. 
4.  Defective  footpaths. 
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United  States  Ciitcurr  Court  of  Apfealb. 


bonding  would  bave  disclosed  a  defect  wblch 
caused  an  lojnrr  to  an  employee. 
6>  A  foreman  anthorts«d  to  pnrcliaKe* 
ln«V«ct,  and  direct  the  nae  of  lumber 
for  tbe  temporary  structure  of  a  bridge  whlcli 
hiB  etnplojer  Is  engaged  In  constructing  repre- 
sents tbe  master  In  respect  to  the  doty  of  in- 
specting to  ascertain  if  tbe  lumber  used  is 
reasonably  suitable  tor  tlie  purpone  intended, 
«o  as  to  render  the  master  liable  for  Injuries 
to  other  employees  doe  to  failure  to  perform 
that  duty. 

8.  The  conrt  on  apj^al  will  not  Inter- 
fere with  the  discretion  of  the  trial 
eourt  as  to  tbe  extent  of  tbe  cross-examina- 
tion of  witnesses,  where  a  Just  verdict  has 
been  rendered  and  tbe  testimony  objected  to 
could  not  have  Impropwiy  affected  the  result. 

(April  30,  1901.) 

III.  d— -GMktiaaed. 

6.  Inaiequacy  of  tafeguardt 
ayainat  dangers  from  explo- 
alve  stibafonoM. 

6.  /naifflffwaofr  of  pmtwtUtn  for 

servants  engaged  in  excava- 
tion work, 

7.  InadtQuacu   of   protection  for 

servants  working  in  mines. 
S.  Defects  in  bridges. 
9.  Defeett  in  aoaffolda,  platforms, 

ete. 

10.  Defects  in  other  stmottires. 

11.  Defective   method  of  loading 

cars. 

12.  PitfaOs. 

15.  Wo»t  of  adequate  proteoOon 

against  in]wie»  from  fatUng 
bodies. 

14.  Want  of  adequate  means  to  keep 

raUway  oars  stationary  when 
not  in  use. 

16.  Defective  locomotives. 

16.  Defects  in  railwaj/  oars. 

17.  Defects  in  other  vehiolea. 

15.  Defective  boilers. 

10.  Defective  hoisting  apparatus. 

20.  Defective    adjustment    of  the 

parts  of  maohineri/. 

21.  Other  defeats  in  maohinem. 

«.  Difference  between  tlie  eatout  of  a 
master'a  responafbaitg  for  or^fnol 
sapplg  and  subsequent  violHte- 
nanoe. 

t.  Duty  to  see  that  worn-out  or  other- 
likae  defective  parts  of  instrumen- 
talities are  replaced  by  suitable 
substitutes. 

g.  Ditty    to    furnish   proper  medfool 

treatment  to  sick  or  injured  serv- 
ants, 

h.  Duty  to  hire  suitable  servants, 

1,  Duty  to  employ  servants  su/fMent  in 

Mumba-  for  the  work  in  hand. 
^  Duty  to  frame  rules  and  regulations 

for  the  conduct  of  the  business, 
k.  Duty  to  bring  regulations  to  the 

knowledge  of  employees. 
L  Duttf  to  carry  out  regulations,  how 

for  absolute ;  generally. 
BL  i>iit|r  to  carry  out  regulations  with 
respect  to  tho  movements  of 
trains. 

1.  Doctrine  that  train  despatehers 

are  vice  principals;  generally. 

2.  TVafn  despatehers  represent  the 

company  as  to  Special  orders 
suspending  regular  time-ta- 
bles. . 

8.  2>eotrf»«  that  train  despatehers 

are  not  viae  prtnetpala. 

»4L.R.  A. 


ERKOR  to  the  Circiut  Court  of  the  Unit- 
ed States  for  the  Northern  Division  of 
the  Northern  District  of  Illinois  to  review 
a  jdclgment  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  the 
death  of  plnintifT's  intestate,  which  was  al- 
legeii  to  nave  been  caused  by  defendant's' 
negligence.  Affirmed, 

Statement  by  Jenkins,  Circuit  Judge: 
The  defendant  in  error  brought  suit  to  re- 
cover damages  for.  the  death  of  her  intes- 
tate, John  Olsen,  who  was  drowned  in  tbe 
Illinois  river  through  falling  from  a  tem- 
porary bridge  or  scaffolding  while  in  the 
service  of  the  Lafayette  Bridge  Company. 
The  declaration  contains  six  counts.  Tbe 
first  four  counts  substantially  charge  that 

III.  m— omtlnued. 

4.  Liability  of  railway  companies 
for  the  negligOHce  of  servanta 
who  transmit  the  orders  or 
see  thai  they  are  carried  out. 
n.  Duty  to  impart  inforTnation  as  to 
permanent  dangers  normally  inci- 
dent to  the  work  at  the  time  tt  is 
entered  upon. 

0.  Duty  to  impart  information  as  fo 

permanent  dangers  superadded  to 
the  environment  after  the  tvorfe 
has  begun. 
p.  Duty  to  team  as  to  dangers  of  the 
transitory  oIa«a  occasionatly  super- 
vening during  the  progress  of  the 
work. 

q.  Duty  to  inspect  fMstnmeatalllle*  ; 

l7enerallv. 

r.  Duty  to  inspect  instrumentalities  at 
the  limii  they  are  first  brought  into 

USi}. 

m.  Duty  to  inspect  inatrumentaUttes  dur- 
ing the  time  they  are  kept  in  use. 

t.  Duty  to  inspect  instrumentalities  be- 
longing to  another  person,  but 
temporarily  used  by  the  master. 
IT.  IToHlUilMtty  of  the  master  for  negUgenoe 
of  coaervauts  to  respect  to  the  de- 
tails of  the  umrh, 

a.  Generally. 

b.  Svpervision  of  details  not  a  master'a 

duty. 

c.  Uerely  transitory  pertU;  master  not 

bound  to  protect  the  servant 
againet. 

d.  Dangers  lauced  by  the  progress  of 

the  work;  master  not  bound  to  pro- 
tect servant  against. 

e.  Preparation  or  care  of  toetrumen- 

talitics;  master  not  responsible  for, 
where  these  fmtotions  ore  a  part  of 
the  work  to  be  dome, 
t.  Xcgligent  use  of  safe  appliances  by 
femw  servant;  mostor  not  respon- 
sible for. 

g.  Batiouale  of  doctrine  e^mpting  moo- 

ter frtim  liability  for  negligence  fit 
earrytag  out  the  details  of  the  worife. 

h.  Pleading. 

1.  i>Milaraffo«. 

2.  Plea. 

1.  Instructions. 

}.  Functions  of  eourt  and  fury  to  |ia«s- 

ing  upon  evidence, 
k.  Explanatitm  of  elossiHeation  of  the 

cises  etted  in  the  ensuing  seofiOM. 
Y.  SegHgenoe  of  eoservant  tnvolvinff  merely 

the  use  of  the  taftnimentoUMet ; 

matter  not  rwponslbls  for. 
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the  Lafayette  Bridge  Company^  in  charge 
of  and  engaged  in  constructing  a  bridge 
across  the  Illinois  river  near  the  city  of 
Spring  Valley,  negligently  suffered  the 
bridge  to  be  in  bad  and  unsafe  condition, 
and  to  be  erected  in  an  unsafe  manner ;  that 
the  bridge  and  the  Bcaffoldiog  used  in  its 
construction  rested  upon  planks  of  insuffi- 
cient size  and  strength,  and  insufficiently 
braced  or  supported  to  bear  the  weight 
placed  upon  them,  by  reason  whereof  one 
of  the  planks  was  broken,  and  Olsen,  then 
pursuing  a  car  laden  with  material  for  the 
bridge,  was  cast  into  the  waters  of  the  Illi- 
Dois  river,  and  killed.  The  fifth  count, 
charging  incompetency  of  the  foreman,  need 
not  be  stated,  as  no  evidence  was  adduced 
to  support  it.   The  sixth  coimt  charges  that 

T.— continued. 

a.  0*'der$  rctpecttng  the  ute  of  the  fn- 

tirum  en  talitiet. 

1.  Oenei-alljf. 

2.  Order  accompmiei  by  an  a*ntr- 

Oftoe  of  tafetn. 

b.  OluHoa  of  partUMar  mMhodi  of  work. 

c.  Piepositlon  of  the  force  of  employees 

uxailahU  for  the  work  in  hand. 

d.  AsHigning  eervante  to  xoori  for  vhioh 

they  are  unfitted. 

e.  Xeghgetice  in  tending  eervanta  into 

ahnormally  dangeroua  pUteee  with- 
out warning. 

L  Failing  to  loam  gervanta  a*  to  dan- 
gera  ariaing  from  the  exeontion  of 
the  detail*  of  the  worh. 

K.  Atmenee  from  the  poet  of  dutg. 

h.  Svleetiug  an  Imperfeet  appttiMOO 
from  the  stock  avaiiablei 

I.  Foiling  to  uae  the  tnetrumentalitie* 
fumiehed  by  the  maeter. 

j.  negligence  in  faiUng  to  ditoard  o  do- 
feettve  for  a  witoMe  tattnmmtal- 
ity. 

k.  Uaing  instrumentaUtiea  to  o  moMMr 
not  cortemplated  nor  omthoriMed  by 
the  matter.  . 
L  Gttina  of  stgnala. 
m.  Sugliijfnne  In  oarrying  out  the  e»- 
prett  ordtrs  or  regulationt  of 
the  master. 

1.  Cases  of  the  nonoiservanoe  or 

inadtqitate  obaervance  of  gen- 
eral rules. 

2.  Oases  of  negligence  in  c<aryinff 

out  aptctfia  ordtrs^ 
n.  Failure  to  give  instructions. 
o.  negligence  in  manipulation  of  the  in- 
strumentalities during  the 
progreaa  of  the  work. 

1.  Handling  rotiiooy  osrt  and  10- 

comotivea. 

2.  Gperatlno  hand  oara. 

8.  Improperly  placing  the  loada  on 
railway  oars  and  other  ve- 
Metes. 

4.  Vnloadinff  railway  cart  or  other 

vehidM. 
6.  UaniputaUno  switehea. 
tf.  FoUing  to  prment  the  moM- 

meni  of  fteavy  pieces  of  ma- 

ehtHcry. 

T.  Operating  KotaUng  macMnenf. 

8.  Operating  machinery  in  aavh 

mUls. 

9.  Operating  a  fire  hoae. 

10.  Htarting    machinery  without 

warning. 
XI.  Having  heavy  articiec 

ML.  S.  iU 


the  bridge  company  furnished  for  the  scaf- 
folding to  be  used  in  the  erection  of  the 
bridjie  unsound,  knotty,  imperfect,  weak, 
and  insufficient  planks  and  boards  for  the 
construction  of  the  scaffolding,  or  tempo- 
rary structure,  to  support  the  permanent 
structure  of  the  bridge  while  in  course  of 
erection;  and  that  one  of  the  planks  used 
broke,  causing;  Olaen  to  be  cast  into  the  wa- 
ters of  the  river  and  drowned.  Concerning 
the  principal  facts  of  the  case  there  is  not 
much  dispute,  and  they  are,  in  the  main, 
stated  correctly  in  the  briefs.  In  the 
spring  of  ISlfS  two  spans  of  a  bridge  extend- 
ing north  and  south  over  and  across  the  Illi- 
nois river  near  Spring  Valley  were  washed 
out.  The  bridge  company  contracted  to  put 
in  a  temporary  structure  for  immediate  uae, 

V.  0 — continued. 

12.  Causing  or  allowing  heavg  ob- 

fecta  to  fall. 

13.  Failing  to  prevent  e»ploaions. 

14.  Work  of  blasting. 

15.  Failing  to  keep  floors  tOaam. 

16.  Egpoaing  the  servant  to  aaeea- 

aive  hiat. 

17.  Failing  to  keep  plaoe  of  wori 

properly  ventilated. 

18.  FatUng  to  keep  place  of  work 

properly  lighted. 

19.  Expoaing  aervant  to  perU  from 

uncovered  hatchwaya  or  other 
dangerous  openings. 

20.  Sandting  ahips  to  dooftt. 

21.  Navigating  ships, 

22.  Driving  horaea. 

p.  WegligenoeM  the  iransmiaston  of  tte 
master's  orders  to  other  tervanta. 
TI.  Negligence  of  eoaervant  in  retpect  to  the 
preparation  or  atruotural  modi/lca- 
tion  of  inttrumentalities  or  lAelr 
parts;  when  not  imputed  to  the 
master. 

a.  Introductory. 

b.  Xcgligeace   whloh   produces  atruot- 

ural unaafety  of  a  temporary 
character, 

1.  Defer.ta  in  railway  tracks. 

2.  Displacement  of  gubrds  provided 

for  dangerous  machinery. 

8.  Dangers  supervening  in  ewaava- 
Hon  worft ;  trenehei,  mines, 
quaiTlea,  etc. 

4.  Dangera  ariaing  from  the  chang- 
ing condition  of  Itutldinga  and 
other  atructurea  while  in 
course  of  erection  or  repair. 

B.  Dangers  incident  to  tlie  OemoU- 
tion  of  buildings, 
e.  Negligence  in  failing  to  adjust  or  ae- 

cure    inatrumentalities    or  their 

porta  while  in  use. 

d.  Negligence  in  the  preparation  of  tem- 

porary atructurea  or  other  in- 
atrumentalities as  a  part  of  the 
work;  general  rule. 

1.  Application  of  the  rule  in  case 
of  scaffolds,  atagtngs,  etc. 

8.  Applicolion  of  the  rule  in  the 
•  case  of  other  inttrumcntalittea. 

e.  Battonale  and  limits  of  a  master's 

exemption  from  llahllity  for  the  ad- 
justment or  preparation  of  instru- 
mentalitiet. 
t.  Speal'il  circumatanoes  not  affeoting 
the  extent  of  the  master't  lia- 
bility. 

1.  Superior  rank  of  the  deUnquenf 
employee. 
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and  then  to  repUoe  the  two  spans  wuhsd 
out  with  two  spaits  of  a  steel  bridge.  In 
May,  1898,  the  bridge  company  constructed 
the  temporary  bridge,  supported  on  rows  of 
piles  driven  into  the  bed  oi  the  river,  with  a 
noorinff  of  3x12  inch  pine  boards.  In  July, 
1898,  the  conatruetion  of  the  new  brid^  was 
eommcnced.  The  temporary  bridge  was  re- 
mored,  with  the  exception  of  the  rows  of 
piles,  and  possibly  the  crossbeams  fastened 
across  the  top  of  each  row.  The  planks 
were  piled  upon  the  uninjured  part  of  the 
original  bridge  for  use  in  malcine  the  floor 
of  the  permanent  bridge.  From  uiis  pile  of 
planks,  estimated  at  230,  were  takm  lueh 
aa  were  needed  to  construct  the  false  work 
or  scaffolding,  which  was  a  temporary  struc- 
ture uuilt  upon  the  rows  of  piles,  and  the 
iipan  of  the  new  steel  bridge  rested  upon  it 
djuring  the  process  of  construction  ana  until 


put  together  so  as  to  become  self-supporting, 
when  the  false  work  and  piles  were  to  be  re- 
moved. In  the  eonstiniction  of  the  perma- 
nent bridge  the  steel  work  was  hauled  upon 
the  temporaiy  bridge  to  the  point  where  it 
was  to  be  naed  on  a  hand  car  pushed  upon 
one  of  the  ^uns  of  the  new  bridge.  Each 
span  was  about  200  feet  in  len^fth,  and  coa- 
diflted  of  10  panels,  each  panel  being  19  feet 
10  inchcH  in  length.  At  the  time  of  the  ac- 
cident the  north  span,  including  the  laying 
of  tlie  door,  and  the  steel  woHe  of  four  pan- 
els of  the  south  span,  had  been  completed. 
Work  was  then  being  done  on  tlie  second 
panel  from  the  north  end  of  the  Bouth  span. 
The  flooring  of  the  temporary  structure  <m 
that  part  of  the  bridge  bad  been  necessarily 
torn  up.  A  track  was  made  on  which  to 
run  tbo  car  upon  which  the  steel  was  hauled 
to  the  point  wlure  it  waa  to  be  naed.  In 


▼I.  t — eoBtlaned. 

2.  SimilaHtp  or  dUHmUaHt^  of  M« 
vork  to  loMeft  the  dMnguent 
tmd  injure  ttrvanU  were  «»- 

Vaffed. 

y^S.  Vowpletton  of  appliance  before 
^  '  plaintiff  began  to  loorfc. 

f.  When  the  deUmjuenc]/  deemed  not 
to  be  in  reepeet  to  the  detaOt 
of  the  work. 

1.  Appliance  fumtehed  by  the  nm- 

ter  in  person. 

2.  Implied  undertaking  to  tupply 

instrmnentaUty  In  a  completed 
condition. 
8.  Suitable  materUlU  not  fumiahed. 

4.  fierr<Hi<«  not  left  fme  at  to  the 

eeleotton  of  the  matertalt. 

5.  Permanent  character  of  the  in- 

atrumentallty  relied  upon. 

0.  Adjustment  treated  at  a  non- 

dcUgable  function. 

T.  Operation  not  one  of  the  tranai- 

  tory  date. 

VIL  VegUfftnce  of  co»ercant»  tohote  duty  it  ia 

to  keep  the  inatrumentalitiea  In 

proper  eondition;  when  not  imputed 

to,  the  matter. 

a.  Theory  that  a  maater  ta  never  UaJtle 

for  ncaligenoe  in  regard  to  inapw- 
tion  and  repaira. 

b.  Theory  that  the  UabUtty  of  the  maa- 

ter depends  on  the  aubfeot-mat- 
ter  of  the  inapection  or  repaira 
neglevted. 

1.  fnapcctton  and  repair  of  railway 

tracks. 

5.  Inapection  and  repair  of  rolling 

atock. 

8.  Inapnetten  of  roUing  atock  l»s- 
longinB  *e  other  oompaHiea. 

4.  Inapection  and  repair  of  other 
kinda  of  machinery. 
.  B.  Inapection  inoidental  to  the  de- 
taila  of  blaattng  wtrk,  ' 

6.  Inapection  of  loada  on  raUtoay 

eara. 

e.  Matter  liable  where  the  delinquent 
aervant  waa  engaged  in  a  different 
olata  of  work. 

4.  Negligence  in  failing  to  replace  an 
unaound  by  a  aound  appliance, 
vhen  maater  not  Uabte  for. 

«.  Alt  employee*  engaged  in  repairing 
regarded  at  ootervanta  of  each 
ether. 

Tin.  Doctrine  aa  to  the  detatlt  of  work  not  a 
preteatton  to  the  auiator  when  hta 
eiM  negUaenea  or  that  of  a  vtoe 

ML.R.  A. 


TUI.— coDtlnned. 

prinoipal  waa  an  eflMent  eamte  of 
the  Injury, 

a.  Matter  Uobte  where  he  or  hU  etea 

principal  directed  the  detoOa  of  the 
work. 

b.  Matter  liable  where  hia  own  negli- 

gence intervenea  aa  a  prowimate 
eauae  between  a  delinquent  oeterv- 
anVa  n^Ugenee  and  the  Injury, 

c  Maater  Hable  where  hia  own  antece- 
dent neglicenee  and  a  aubaequent 
delinqueney  of  a  ooaervant  are  both 
e^Ment  eanaea  of  the  tnjnry. 

d.  /llMtrative  ootet  ae  to  tonomrrea^ 
negligence. 

1.  In  respect  to  an  order  or  other 

official  act  of  a  vice  principal 
by  virtue  of  hia  rank. 

2.  In  regard  to  the  nonperform- 

ance of  a  atatutory  ditty. 

8.  In  reapect  to  a  defeettoe  road- 

bed or  raUwoya. 
4.  In  rctpeet  to  defective  awttiAet. 
0.  In  reapect  to  dangeroua  objeota 

eloae  to  railway  treeka. 

9.  In  retpeet  to  defeattve  Mdoea. 

7.  In  retpeet  to  the  improper  met* 

ing  up  of  trains. 

8.  In  retpeet  to  the  want  of  proper 

lighting  of  the  place  of  work. 

9.  In  reaped  to  uncovered  ma- 

chinery. 

10.  In  retpeet  to  defeettoe  scaf- 

folds. 

11.  In  reapect  to  other  abaonttal 

dongere  of  tfee  ploos  of  work. 
.  12.  In  reapeot  to  defeetime  roilwn 
cart. 

18.  In  reapeet  to  defeotlve  loot- 
mottvea. 

14.  Jit  reapect  to  defective  hand 

cara. 

15.  In  regard  to  defective  maOtin- 

ery  of  other  kinda. 

18.  In  retpeet  to  the  employment  of 
mftable  tervanf*. 

IT.  In  reapeot  to  the  failure  to  em- 
ploy an  adequate  number  of 
tervantt. 

18.  In  reapect  to  a  defective  tyatem. 

19.  In  reapect  to  aeeing  that  regit- 

latioM  are  duly  carried  out. 

20.  In  reapect  to  the  failure  to  no- 

tify aa  to  abnormal  dangers. 
«.  Jfatter't   UobUity   determined  with 
referenoe    to     the  question 
whether  the  oeaervantfs  dtlbi- 
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the  panel  where  the  accident  occurred  there 
were  two  plankB  upon  which  the  I-beam 
re&ted  on  the  wast  or  down-stream  aide. 
They  were  designed  to  extend  the  distance 
between  two  bents,  about  17  feet;  but  for  a 
distance  of  about  8  feet  from  the  north  pil- 
ing there  was  but  one  plank,  the  top  plank 
extending  only  to  a  point  8  feet  from  the 
north  piling,  the  other  end  of  it  extending 
orer  a  ponion  of  the  panel  immediately 
MHith.  On  the  evening  before  the  accident 
the  car  was  loaded  with  two  steel  chords 
esoh  10  feet  long,  and  each  of  the  weight  of 
02o  pounds,  placed  lengthwise  on  the  car. 
The  oar  was  8  feet  long  and  4  feet  wide, 
and  weighed  300  pounds,  and  was  pushed  to 
the  edge  of  the  completed  span,  and  there 
left  for  the  night.  Upon  resuming  work  in 
the  morning,  four  or  five  men,  including  the 
foreman  aiul  Olsen,  began  to  push  it  along 


the  track  to  the  place  desired.  When  the 
car  hod  gone  a  distance  of  about  15  feet,  the 
lower  one  of  the  planks  supporting  the 
I-beam  which  in  turn  supported  a  portion  of 
the  track  and  load,  broke,  causing  the  track 
to  sag,  producing  displacement  of  the  track 
and  boards  at  that  point.  Immediately  aft- 
erwards Olsen  was  seen  in  the  river,  com- 
ing near  to  the  surface  of  tiie  water,  but  he 
sank  again,  and  was  drowned,  his  body  be- 
ing recovered  about  an  hour  afterwards. 
Tlie  plank  that  broke  was  defective,  having 
in  it  a  curl  in  the  grain  of  the  wood  at  the 
point  where  it  broke  which  weakened  it,  and 
rendered  it  insufficient  to  support  the  weight 
placed  upon  it.  It  had  been  in  use  in  the 
floor  of  the  temporary  bridge,  and  was  a 
3x12  inch  pine  plank,  and  new  when  put  into 
the  temporary  floor,  whm  it  had  oeea  in 
use  from  two  to  three  months.   It  had  been 


Till,  a — eontlnoed. 

quenct/  did  or  did  not  hreak 
1h«  tOiOtn  of  oausoMm. 
1.  So  Itreak  in  tJie  ohofii  of  cotwo- 
tfoii. 

S.  OAoin  of  oayseMon  deemed  to 
hovo  teen  brokm. 

a.  Legal  cause  of  the  to/ttry 
held  not  to  be  an  offlcial 
act  of  negUgenoe  on  the 
part  of  a  i>lce  jirtoofiNil. 

h.  Defeott  in  atruetmroo  or 
other  dangers  of  the  plaoe 
of  work. 

0.  Defeota  In  maeMnery. 

a.  Vnfltneet  of  the  deUnquent 
coaervant. 

«.  Inadequate  nmnher  of  aerv- 
avta. 

f.  Defective  regnlationa. 
I.  Introduetont, 

In  a  noto  recently  puUJabed  In  tbls  aeriee  the 
eases  bearing  opon  the  representative  eapadtjr 
of  emplorees,  In  so  far  as  It  Is  predicated  upon 
the  nature  and  extent  of  the  control  exercised 
by  them  over  the  Injured  pereon,  were  reviewed 
and  analysed  at  considerable  leneth. 

Tbe  following  dissertation  Is  Intended  to  show 
the  results  of  tbe  application  of  another  theory 
which  produces  results  Bometlniea  coincident 
with,  and  sometimes  different  from,  those  which 
are  obtained  by  the  application  of  tbe  principles 
there  discussed, — tbe  theory,  namely,  tbat  the 
qaestitoi  whether  a  delloqiient  servant  was  or 
was  not  a  vice  principal  as  i^ards  the  Injured 
person  Is  altlmately  determinable  by  the  char- 
acter of  the  act  which  caused  tbe  injury. 

The  teat  of  liability  Is  not  tbe  safety  of -tbe 
place  or  appliance  at  the  time  of  tbe  injury, 
but  the  character  of  tbe  duty,  tbe  negligent  per- 
formance of  which  caused  the  injury.  Sofleld 
V.  Ooggenhetm  Smelting  Co.  (IdOOj  64  N.  J.  L. 
60e,  50  L.  B.  A.  417,  46  Atl.  711. 

The  tme  rule  "maies  tbe  character  of  the  act 
or  omission  wherein  the  negligence  exists  tbe 
test  of  the  master's  responsibility  therefor." 
HcBUIgott  V.  Randolph  (1891)  61  Conn.  157, 
22  Atl.  1094. 

The  test  most  always  be  whether  the  negll- 
]Eent  act  or  omission  was  In  discharge  of  the 
master's,  or  the  servant's,  duty.  Curley  v.  Hoff 
(1809)  62  N.  J.  L.  768.  42  Atl.  781. 

Whenever  It  is  sought  to  hold  the  master  li- 
able for  the  act  or  neglect  of  his  foreman,  the 
question  to  be  considered  Is  whether  the  neg- 
llgenee  complained  of  relates  to  anything  which 
64  L.  IL  A. 


it  was  the  duty  of  the  principal  to  do.  Ross  v. 
Walker  <1891)  188  Pa.  42,  21  Atl.  167,  169. 

The  controlling  consideration  In  determining 
whether  an  alleged  negligent  fellow  servant  oc- 
cupied the  position  of  vice  prtnctpal  Is  whether 
the  act  performed,  or  doty  omitted.  Is  one  which 
Is  charged  by  tbe  master  xtpaa  the  servant. 
New  Pittsbargh  Coal  A  Coke  Co.  v.  Peterson 
(1893)  136  Ind.  S&8,  35  N.  B.  7.  Master  held 
not  liable  for  the  negligence  of  a  foreman  In 
starting  machinery  while  the  plaintiff  was  work- 
lug  In  an  elevator  which  be  bad  been  ordered  to 
clean. 

See  also  tbe  extracts  given  In  II.  b,  Infra. 

It  may  be  observed  In  this  place  that  the  for- 
mal adoption  of  the  principle  Is  of  comparatively 
recent  date,  the  flrut  case  In  which  it  was  ex- 
plicitly enunciated  l>elng  Fllke  v.  Boston  ft  A. 
R.  Co.  (1873)  .'53  N.  Y.  649,  13  Am.  Rep.  545. 

In  Wright  V.  New  York  C.  R.  Co.  (1862)  26 
N.  Y.  562,  the  question  whether  tbe  negligence 
of  an  agent  intrusted  with  the  function  of  hir- 
ing a  servant  was  that  of  a  vice  principal  was 
apparently  viewed  as  debatable. 

The  practical  effect  of  the  theory  Is  that  the 
defense  of  common  employment  Is  excluded  or 
allowed  to  prevail  according  as  the  delinquency 
In  question  was  or  was  not  a  breach  of  what  the 
law  regards  as  a  "direct,  personal,  and  absolote 
obligation,  from  which  nothing  but  performance 
can  relieve"  the  master.  The  phrase  as  quoted 
is  taken  from  Prevost  v.  Citizens'  Ice  ft  Refrig- 
erating Co.  (1698)  186  Pa.  617,  40  Atl.  88. 

Tbe  subjoined  cases,  arranged  according  to 
^ate8,are  designed  merely  to  indicate  thepres^t 
territorial  limits  of  this  theory,  so  far  as  It  has 
actually  received  Judicial  recognition.  The  sep- 
arate Hats  of  authorities  do  not  pretend  to  be 
fxhaustive  as  -regards  each  particular  Jurisdic- 
tion. 

Federal  Covrts. 

Hongh  V.  Texas  ft  P.  B.  Co.  (1870)  100  IT.  S. 
213,  26  L.  ed.  612 ;  Baltimore  ft  O.  R.  Co.  v. 
Rnugh  (1803)  149  U.  S.  368,  37  L.  ed.  772,  13 
Sup.  Ct.  Rep.  914 ;  Northern  P.  R.  Co.  v.  Her- 
bert (1886)  116  V.  S.  642,  29  L.  ed.  755,  6  Sup. 
Ct.  Bep.  590 ;  Union  P.  R.  Co.  v.  Daniels  (1804) 
152  n.  8.  684,  aub  nom.  Union  P.  R.  Co.  v.  Sny- 
der, 38  L.  ed.  697.  14  Sop.  Ct.  Rep.  758 ;  North- 
ern P.  R.  Co.  V.  Peterson  (1896)  162  U.  8.  ."146, 
40  L.  ed.  994.  16  Sup.  Ct.  Rep.  843  ;  Western 
Coal  &  MID.  Co.  V.  Injrraham  (1895)  17  C.  C.  A. 
71,  36  U.  S.  App.  1,  70  Fed.  219 ;  Minneapolis  v. 
Lundln  (1S93)  7  C.  C.  A.  344,  19  U.  S.  App.  24S. 
J5S  Fed.  525:  Woods  v.  Llndvall  (1891)  1  C.  0. 
A.  34,  4  II.  S.  App.  49,  48  Fed.  73 ;  Texas  ft  P. 
R.  Co.  V.  Thompson  (1896)  17  C.  C.  A.  524.  30 
U.  S.  App.  540.  70  Fed.  944,  17  C.  C.  A.  526,  30 
U.  S.  App.  553,  71  Fed.  531 ;  Atchls<m^T.  ft  S. 
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taken  out  with  the  rest  of  the  planking,  and 
placed  at  the  norUi  end  of  the  bridge  in  a 
pile,  for  use  as  occasion  might  require.  01- 
sen  had  assisted  in  removing  and  piling  up 
thene  boards  and  in  taking  the  planks  from 
the  pile  and  laying  them  upon  the  structure. 
The  material  was  furnished  by  the  bridge 
company.  The  work  was  in  charge  of  one 
Luke,  who  was  the  sole  representative  in  the 
state,  of  the  bridge  company,  hirii^,  paying, 
and  discharging  the  men,  doing  all  the  buy- 
ing and  all  the  paylne.  Olsen  was  a  com- 
mon laborer,  principally  engaged  as  a  team* 
ster  and  roustabout.  He  did  not  work  on 
the  temporary  structure,  the  uncompleted 
part  of  the  bridge,  but,  under  the  direction 
of  J^uke,  asRistea  in  hauling  the  planks  to 
the  point  desired.  It  is  assigned  for  error 
that  the  court  erred  in  its  refusal  to  direct 
a  verdict  for  the  defendant;  that  it  erred  in 


the  admission  of  evidence;  that  it  rared  in 
it»  refusal  to  instruct  and  in  its  iutrtictiona 
to  the  jury,  as  sufficiently  stated  in  the 

opinion  of  tlie  court. 

Argued  before  Wooda  and  Jenkins,  Cir- 
euit  Judgefi,  and  Bum,  District  Judge. 

Messrs.  George  P.  Haywood  and  W. 
T.  Irwin,  for  plaintiff  in  error: 

Olsen  uaa  a  fellow  servant  of  the  foreman 
of  defendant. 

An  employee  may  be,  while  enga«ed  in  the 
performance  of  a  particular  work,  both  a 
vine  principal  and  a  fellow  servant.  With 
reference  to  some  of  his  work  and  duties  he 
may  be  a  vice  principal,  and  while  doing 
other  work  under  the  same  employment  and 
on  the  same  piece  of  work  he  may  be  a  f^- 
low  servant. 

Reed  v.  Btockmeyer,  20  C.  C.  A.  381,  34 


F.  R.  Co.  V.  Uulllffan  (1S9S)  14  C.  C.  A.  647,  84 
V.  8.  App.  1,  e?  Fed.  C69. 

Walker  v.  Boiling  (1S53)  22  Ala.  294;  'X>son 
v.  South  ic  Nortb  Ala.  R.  Co.  (1878)  61  Ala.  664, 
S2  Aid.  Itep.  8. 
ArkaHSHs. 

Uttle  Uock  Si  M.  K.  Co.  v.  Barry  (1893)  68 
Ark.  198,  26  U  R.  A.  380.  23  8.  W.  1097 ;  Pones 
T.  Pbillliw  (18S2|  39  Ark.  17,  43  Am.  Bep.  264. 
California. 

Sanbora  v.  Uadera  Flame  ft  Trading  Co. 
(1386)  70  Cal.  291,  11  Pac.  710;  Beeson  v. 
Green  Mountain  Gold  MIn.  Co.  (1880)  67  Cal. 
30;  Blledge  v.  NaUonal  City  A  O.  R.  Co.  (1893) 
100  Cal.  282,  84  Pae.  720;  Donoell;  v.  Ban 
Francisco  Bridge  Co.  (1897)  117  Cal.  417,  49 
Pac.  sng;  Daves  v.  Southern  P.  Co.  (1893)  08 
Cal.  19,  32  Pac.  708;  Nixon  v.  Setby  Smelting 
k  Lead  Co.  (1894)  102  Cal.  458,  86  Pac.  803. 
Tn  tbe  iait-dted  case  It  was  said  that  the  cases 
of  HcKune  v.  California  Southern  R.  Co.  (1885) 
66  Cal.  302,  5  Pac.  482,  and  Brown  v.  Sennett 
(18!«5>  68  Cal.  225,  0  Pac.  74,  wera  perhaps  In- 
consistent with  the  doctrine  that  tbe  charac- 
ter of  tbe  duty  performed  hy  a  supervlsiag  offi- 
cer is  the  test  by  wblcb  It  Is  determined  whether 
be  la  a  vice  principal  or  a  mere  servant,  and  bad 
been  criticised  and  doubted.  If  not  overruled. 
Colorado. 

Wells  V.  Coe  (1886)  9  Colo.  159,  11  Pac.  60 ; 
nrant  V.  Tamey  (1895)  21  Colo.  329,  40  Pac. 
771 :  Itenver  Tramway  Co.  v.  Cmmbangb  (1897) 
23  Colo.  803,  48  Pac.  603. 
Connecticut. 

Darrigan  v.  New  York  ft  N.  E.  B.  Co.  (1885) 
52  Conn.  285.  62  Ant.  Rep.  690;  McElligott  v. 
Randolph  (1691)  61  Conn.  157,  22  Atl.  1094; 
Wilson  v.  Wllltmsntlc  Linen  Co.  (1883)  60 
Conn.  433,  47  Am.  Rep.  653. 
Delaware. 

Murphy  V.  Hughes  (1698)   1  Penn.  (Del.) 
250.  40  Atl.  187;  Foster  v.  Posey  (1688)  8 
Houst.  (Del.)  168,  14  Atl.  645. 
DUtrlct  of  ColuMbla. 

Hackey  v.  Baltimore  ft  P.  B.  Co.  (1890)  8 
Mackey,  282 ;  Baltimore  ft  P.  R.  Co.  v.  Elliott 
(1S90)  9  App.  D.  C.  341. 
Florida. 

naval  T.  Hnnt  (1884)  84  Fla.  85.  15  So.  876. 
Oeo^vla. 

Cbceney  v.  Ocean  S.  S.  Co.  (1893)  02  Ga.  729, 
19  S.  E.  33. 
Idaho. 

Palmer  v.  T7tah  ft  N.  R.  Co.  (1887)  2  Idaho, 
200.  13  Pac.  425. 
Illinois. 

Chicago  &  N.  W.  R.  Co.  V.  Swett  (1867)  45 
111.  107,  92  Am.  Pee.  206;  Chicago,  B.  ft  Q.  R. 
.'>4  L.  R.  A. 


Co.  V.  McLallen  (1876)  84  III.  100;  Pullman 
Palace  Car  Co.  v.  Laack  (1802)  143  111.  242,  18 
L.  B.  A.  215,  32  N.  &  285 ;  Chicago  ft  E.  I.  B. 
Co.  V.  Knelrim  (1894)  162  III.  458.  39  N.  B. 
324 ;  Chicago  ft  A.  K.  Co.  v.  Maroney  (1897)  170 
III.  620,  48  N.  E.  033 ;  Norton  v.  Volzke  (1895) 
158  111.  402,  41  N.  E.  1085 ;  Chicago  ft  A.  It.  Co. 
V.  Scanlan  (1897)  170  III.  106,  48  N.  E.  S2G ; 
Edward  Ulnes  Lumber  Co.  v.  LIgas  (1808j  172 
III.  315,  SO  N.  E.  225. 
Indiana. 

Atlas  Engine  Works  v.  Handall  (1885)  100 
Ind.  203,  50  Am.  Rep.  70S :  Cleveland,  C.  C.  ft 
St.  L.  It.  Co.  V.  Ward  (1897)  147  lod.  26G.  46 
N.  E.  826,  40  N.  E.  462;  Capper  v.  LonisvlUe,  E. 
ft  St.  L.  E.  Co.  (1885)  103  Ind.  806.  2  N.  B. 
749 ;  Indiana  Car  Co.  v.  Parker  (1886)  100  Ind. 
181;  Justice  v.  Pennsylvania  Co.  (1892)  130 
Ind.  821,  30  N.  E.  303 ;  Robertson  v.  (Alcago  ft 
E.  R.  Co.  (1896)  146  Ind.  486,  45  N.  B.  655; 
Kemer  v.  Baltimore  ft  O.  S.  W.  B.  Co.  (ISftT) 
149  Ind.  21,  48  N.  R.  364;  New  Plttsburgb  Coal 
ft  Coke  Co.  V.  Peterson  (1893)  136  Ind.  398,  35 
N.  E.  7  :  Ohio  ft  M.  R.  Co.  v.  Pearcy  (1S91)  128 
Ind.  187,  27  N.  B.  470 ;  Clnclanati.  ii.  ft  D.  R. 
Ca  V.  McMullen  (1880)  117  Ind.  439.  20  N.  E. 
287. 
Iowa. 

Brann  v.  Chlcuo,  R.  I.  ft  P.  B.  Co.  (1880) 
53  Iowa,  596,  86  Am.  Bep.  243,  6  N.  W.  6 :  Fink 
V.  Des  Moines  Ice  Co.  (1892)  84  Iowa,  821,  51 
N.  W.  165. 
Kansas. 

Kansas  P.  B.  Co.  v.  Salmon  (1875)  14  Kan. 
512  ;  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Moore  (1883) 
29  Kan.  G32  :  Kelley  v.  Ryus  (1892)  48  Kan. 
120.  29  Pac.  144 ;  Atchison,  T.  ft  S.  F.  R.  Co.  v. 
McKee  (1SS7)  37  Kan.  502.  16  Pac.  484  :  Mis- 
souri P.  R.  Co.  V.  Dwyer  (1880)  36  Kan.  58,  12 
PAo.  352;  Pt.  Louis  ft  S.  P.  R.  Co.  v.  Weaver 
ilHHG)  36  Kan.  412.  67  Am.  Rep.  176,  11  Pac. 
408. 

Kentackx. 

McLpoO  v.  Glutber  (1SS2)  80  Ky.  390  :  Louis- 
ville, C.  ft  L.  K.  Co.  V.  Cavois  (1873)  0  Basb, 
559;  Kentucky  C.  R.  Co.  T.  Carr  (1807)  10  Ky. 
L.  Kep.  1172.  43  S.  W.  103. 
lionialana. 

Stucke  v.  Orleans  R.  Co.  (1898)  50  La.  Ann. 
188,  28  So.  342 :  Ferris  v.  ilemsbelm  Broa 
(1890)  51  La.  Ana.  178,  24  So.  771. 
Halae. 

Shanny  v.  Androseonln  Hills  (18T6)  68  MC. 

420. 

Massach  nsetta. 

Ford  V.  FItcbbarg  R.  Co.  (1872)  110  Mass. 
240,  14  Am.  Rep.  698 ;  Wheeler  v.  Wason  Mfg. 
Co.  (18S3)  135  Hssa  284.  See,  however.  II. 
J.  fa/rv. 
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U.  8.  Ajap.  727,  74  Fed.  186;  Vwrthem  P.  R. 
Co.  V.  Hambly,  164  U.  8.  340,  38  L.  ed.  1009, 
U  Sup.  Ct.  Rep.  983;  Central  R.  Go.  v.  Kee- 
gan,  160  U.  S.  259,  40  L.  ed.  418,  16  Sup. 
Ct  Rep.  269;  northern  P.  R.  Co.  v.  Peter- 
son, 162  U.  S.  346,  40  L.  ed.  094,  16  Sup. 
Ct.  Kep.  843;  Northern  P.  R.  Co.  v.  Char- 
lets,  162  U.  S.  359,  40  L.  ed.  909,  16  Sup. 
Ct.  Hep.  848;  Texaa  d  P.  R.  Co.  v.  Rogers, 
«  C.  C.  A.  403,  13  U.  S.  App.  547,  S7  Fed. 
378;  O'Brien  v.  Amerioan  Dredging  Co.  53 
N.  J.  L.  291,  21  All.  324;  Ross  v.  Walker, 
139  Pa.  42,  21  Atl.  157,  159;  WxUia  T.  Ore- 
gon R.  (6  Nav.  Co.  11  Or.  257,  4  Pac.  121; 
Bailey,  Personal  Injuries,  Relating  to  Mas- 
ter &  Servant,  §{  38,  46. 

The  foreman  was  assisting  in  the  particu- 
lar work  that  the  other  men  were  doing  at 
the  time  of  the  accident.  During  the  entire 
eonstroetion,  not  only  of  the  false  work,  but 

Shumway  t.  Walworth  ft  N.  Mfg.  Cw.  (1804) 
98  Mich.  411.  57  N.  W.  251 ;  Harrison  v.  Detroit, 
L.  &  N.  R.  Co.  (18ti0j  79  Mich.  409.  7  L.  R.  A. 
623,  44  N.  W.  1034 .  Schroeder  t.  Flint  ft  P.  U. 
B.  Co.  (1804)  103  Mich.  218,  29  L.  R.  A.  821, 
«1  N.  W.  &a ;  Van  Hasen  v.  Letelller  <1S80)  78 
Mich.  492,  44  N.  W.  672 ;  Fox  T.  Spring  Lake 
Iron  Co.  (1891J  89  Micb.  887.  50  K.  W.  872. 
HInne«ot«< 

Brown  t.  Winona  ft  St.  P.  B.  Co.  (1880)  27 
Minn.  1tI2,  StS  Am.  Rep.  285,  6  N.  W.  484;  Llnd- 
TBlI  T.  Woods  (16S9f  41  Minn.  212.  4  L.  R.  A. 
793,  42  M.  W.  1020:  Tieraey  v.  Minneapolis  ft 
St.  U  R.  Co.  (1886)  3S  Minn.  311,  53  Am.  Rep. 
36,  23  N.  W.  229 ;  Carlson  v.  Northwestern  Tel- 
cph.  Excbange  Co.  (1800)  08  Minn.  428,  65  N. 
W.  911. 
Mls«o«rl. 

hong  T.  Pacific  R.  Co.  (1877)  05  Mo.  225; 
Condon  T.  Missouri  P.  R.  Co.  (1883  )  78  Mo. 
567  ;  Bowen  v.  Cblcagro,  B.  &  K.  C.  R.  Co.  (1888) 
fl5  Mo.  268,  8  S.  W.  230 ;  Moore  v.  Wabasb,  St. 
L.  ft  P.  B.  Co.  (1885)  85  Ho.  DS8:  Scbanb  T. 
Hannlbftl  ft  Rt.  J.  K.  Co.  (1891)  106  Mo.  87.  10 
S.  W.  024  :  Ilerdler  v.  Enck's  Stove  ft  Rangre  Co. 
(1896)  136  Mo.  3,  37  8.  W.  116 ;  Cooatz  v.  MIb- 
sonrl  P.  R.  Co.  (18»4j  121  Mo.  662,  26  8.  W. 
«01. 

Hon  flan*. 

Kelley  v.  Cable  Co.  (1887)  T  Kont.  70,  14 

rac.  6:i3. 

Chit-ago.  B.  ft  Q.  B.  CO.  T.  Kellogg  (1898)  54 
Neb.  127,  74  N.  W.  464. 
New  HamvNliire. 

Jacques  v.  Great  Falls  Mfg.  Co.  (1891)  66 
N.  n.  482.  13  L.  B.  A.  824,  22  AU.  652. 
New  Jersey. 

Matier  T.  Thropp  (1896)  68  M.  J.  L.  186,  35 
Atl.  1057. 
ITeiv  Mexico. 

Cerrillos  Coal  B.  Co.  v.  Deserant  (1897)  9 
N.  M.  41),  49  Pac.  807  .  Following  Mortbern  P. 
B.  Co.  V.  Herbert  (ISHG)  110  D.  8.  648.  29  L.  ed. 
755,  6  Sup.  Ct.  Rep.  590. 
New  Torlc 

Ptlke  V.  Boston  ft  A.  R.  Co.  (1878)  53  N.  Y. 
S40,  18  Am.  Kep.  545 ;  Booth  v.  BDSton  ft  A.  R. 
Co.  (1878)  78  N.  T.  88,  29  Am.  Rep.  97;  Hof- 
nagle  v.  New  York  C.  ft  H.  R.  R.  Co.  (1874)  55 
N.  Y.  608;  Benxlng  v.  Stelnway  (1886)  101  N. 
Y.  649.  5  N.  E.  448:  Corcoran  v.  Holbrook 
(1875)  69  N.  T.  517, 17  Am.  Rep.  369 ;  Longblln 
T.  State  (1887)  106  N.  Y.  159.  11  N.  E.  371; 
llaaklDB  V.  New  York,  I,.  E.  ft  W.  R.  Co.  (1894) 
142  N.  Y.  416,  25  L.  R.  A.  396.  37  N.  E.  466;  | 
Crispin  v.  Babbitt  (1880)  81  N.  Y.  521.  37  Am. 
54  L.  R.  A. 


of  the  permanent  Mdge,  he  wnked  u  a  lar 
borer  with  the  other  men. 

J.  M.  Luke  was  not  an  offlcial  of  the  confc- 
pany,  but  n  foreman  limited  to  the  particu- 
lar piece  of  work  upon  which  he  was  at  aiqr 
one  time  engaged.  He  had  charge  of  a  gang 
of  laborers,  and  he  worked  with  them.  He 
watt  a  fellow  servant  of  plaintiiT's  decedent 
at  tlie  time  the  defective  plank  was  put  in- 
to use,  and  during  the  work  upon  the  brit^ 
from  that  time  up  to  and  including  tins  time 
of  the  injury  of  plaintiff's  decedent. 

Ross  V.  Walker,  131)  Pa.  42,  21  Atl.  157, 
159;  Reed  V.  Stockmeyer,  20  C.  C.  A.  381, 
34  U.  S.  App.  727,  74  Fed.  186;  Wood,  Mast. 
&  S.  pp.  807-809;  Balch  v.  Baas,  20  C.  C. 
A.  151.  36  U.  S.  App.  693,  73  Fed.  974; 
CoulsoH  T.  Leonard,  77  Fed.  538;  Beealey  v. 
F.  TV.  Wheeler  <£  Co.  103  Mich.  196,  27  L.  R. 
A.  200,  61  N.  W.  668;  yager  v.  The  ReoeiB- 


Rep.  521;  Mann  t.  Delaware  A  H.  Canal  Co^ 

(1883)  91  N.  T.  495. 
North  Cnrollnn. 

ChesBun  v.  John  L.  Roper  Lumber  Co.  (1806) 
118  N.  C.  59,  23  S.  E.  926. 
North  Unlcota. 

Ell  V.  Northern  P.  B.  Co.  (1891)  1  N.  D.  386, 
12  L.  R.  A.  97,  48  N.  W.  222 :  Cameron  v.  Great 
Northern  R.  Co.  (1898)  8  N.  D.  124,  77  N.  W. 
1016. 
Orearon. 

Anderson  v.  Bennett  (1888)  16  Or.  615,  18 
Pac.  765 :  Mast  v.  Kern  (1698)  84  Or.  247,  54 
Pac.  950. 
PennaylTanlii. 

RoRS  T.  Walker  (1891)  139  Pa.  42,  21  Atl. 
167.  159;  Prescott  v.  Ball  Engine  Co.  ^1896) 
170  Pa.  459.  35  Atl.  224 ;  Lebbering  t.  Strutb- 
era  (1898)  157  Pa.  312,  27  Atl.  720. 
Rhode  Inland. 

Mtilvey  V.  Rhode  Island  Locomotive  Works 
(1S83)  14  R.  I.  204;  fJanna  v.  Granger  (1894) 
18  R.  I.  507,  28  Atl.  659;  Dl  Marcbo  v.  Build- 
era  Iron  Foundry  (1898)  18  R.  I.  614,  27  Atl. 
82f!,  28  Atl.  661: 
Sonth  Carolina. 

Jenkins  v.  Richmond  ft  D.  B.  Co.  (1893  )  39  8. 
C.  507.  18  S.  E.  182  ■  Ounter  v.  Grnnltevtlle  Mfg. 
Co.  (1882)  18  S.  C.  270.  44  Am.  Rep.  573;  Car- 
ter T.  Oliver  Oil  Co.  (1891)  34  S.  C.  211,  13  8. 
K.  419  ;  Whaley  v.  Bartlett  (1804)  42  S.  C.  454, 
20  S.  E.  745 :  Wilson  t.  Charleston  ft  8.  B.  Co. 
0807)  51  S.  C.  79,  28  S.  B.  01. 
Sonth  Dakota. 

Uatea  v.  Chicago,  M.  &  St  PI  B.  Co.  (1892) 
2  S.  D.  422,  50  N.  W.  907. 
Texas. 

Houston  ft  T.  C.  R.  Co.  v.  Marrellea  (1883) 
59  Tex.  3.34 :  TeTas  &  P.  R.  Co.  v.  0"Fiel  (1800) 
78  Tex.  486,  15  S.  W.  33 :  Texas  &  P.  R.  Co.  v. 
Kirk  (1684)  62  Tex.  227 ;  Galveston,  H.  &  S. 
A.  R.  Co.  V.  8mUh  (1890)  76  Tex.  611,  13  8.  W. 
."562. 
Vtab. 

Trihay  v.  Brooklyn  Lead  Mln.  Co.  (1886)  4 
Utah,  4(18,  11  Pac.  612  :  Chapman  v.  Southern  P. 
Co.  (1505)  12  UUh.  30,  41  Pac.  551. 
Vermont. 

Davis  V.  Central  Vermont  R.  Co.  (1882)  55 
Vt.  84,  45  Am.  Rep.  500,  Ovorrullng  Hard  v. 
Verrriout  &  C.  R.  Co.  (1860)  32  Vt.  473  ;  Hooaton 
T.  Drush  (1894)  66  Vt.  331,  29  Atl.  380. 
Vlrslnla. 

Moon  V.  Richmond  A  A.  R.  Co.  (1884  )  78  Va. 
745.  40  Am.  Rep.  401 ;  Torlan  v.  Richmond  ft  A. 
n.  Co.  (1887)  84  Va.  102,  4  S.  R.  330;  RnsseR 
Creek  Coal  Co.  v.  Wells  (ISOS)  9«  Va.  416,  81 
S.  v..  614:  Richmond  (Granite  Co.  v.  Bailey 
(189G>  02  Va.  554.  24  S.  E.  232. 
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era,  4  Hughes,  192,  88  Fed.  773;  Hogan  t. 
Smith,  125  S.  Y.  774,  26  N.  E.  742;  Bums 
V.  Bmneit,  99  Oal.  363,  33  Pac.  916;  Pierce 
V.  Oliver,  18  Ind.  App.  87,  47  N.  E.  485; 
Aoriftern  P.  R.  Co.  v.  Uamhln,  154  U.  S. 
340,  38  L.  ed.  1009,  14  Sup.  Ct  Rep.  083; 
Central  R.  Co.  t.  Keegan,  160  U.  8.  259,  40 
L.  ed.  418,  16  Sup.  Ct.  Rep.  269;  Jforthem 
P.  R.  Co.  V.  Peterson,  162  U.  S.  346,  40  L. 
ed.  904.  16  Sup.  Ct.  Rep.  843;  Teataa  A  P.  R. 
Co.  V.  Rogena,  6  C.  C.  A.  403,  13  U.  S.  App. 
647.  57  Fed.  378;  Kelley  t.  JiororoM,  121 
Mass.  608;  Benn  t.  Vtfit.  66  Iowa,  407,  21 
N.  W.  700. 

The  liability  of  the  master  does  not  de- 
pend upon  the  grade  or  rank  of  the  em- 
ployee whose  negligence  causes  an  injury 
to  another  employee,  but  upon  the  charact^ 
of  the  act  in  the  performance  of  which  the 
injiuy  arises. 

WMhlavton. 

(^le  T.  Jones  (1807)  18  Wash.  310.  47  Vtx. 
747. 

Jackson  t.  Norfolk  &  W.  R.  Co.  (1897)  43  W. 
Va.  880,  46  L.  R.  A.  837,  27  8.  B.  278.  31  8.  B. 
2S8;  Cooper      Flttsborgli.  C.  A  St.  I«.  R.  Co. 
(18S4J  24  W.  Va.  37. 
Wtseonsin. 

BrabblU  t.  Chicago  &  N.  W.  B.  Co.  (167S)  38 
Wis.  280;  Holeban  v.  Green  Bay,  W.  h.  St.  F. 
B,  Co.  (1S8T)  68  Wla  B20,  82  N.  W.  629;  Cad- 
dw  T.  American  Steel  Barge  Co.  (1894)  88  Wis. 
409,  60  N.  W.  800 ;  McHahon  t.  Ida  Mln.  Co. 
(1897)  95  Wla.  808,  70  N.  W.  478. 

In  some  respects  the  test  thus  Camlihed  has 
greatl7-simpllflcd  the  sabjeet,  sod  tempered  the 
harshness  of  the  doctrine  of  comnum  emptor- 
meut.  Bat,  on  the  other  band.  It  has  created 
■overal  new  and  extremely  embarrasring  prob- 
lems, and  has  even,  by  being  treated  as  the  only 
admissible  gauge  of  liability,  operated  so  aa  to 
narrow  the  servant's  rlgbts  of  recovery. 

Bee  nott  to  O'Meil  v.  Great  Northern  B.  Co. 
(1000:  Minn.)  SI  L.  B.  A.  593-S09. 

As  to  the  difficulty  which  la  frequently  expe- 
rienced In  dlstlngulehlng  between  the  cases  ref- 
erable to  tbls  conception  and  those  based  upon 
the  official  position  of  the  delinquent,  see  Id.  587. 


IX.  Jfoster  liable  for  any  negUgmoe  vhUsh  in- 
twiees  the  frrewA  of  one  of  Ms  penonal  du- 
Me. 

a.  OeHeranir. 

The  principle  stated  In  the  preceding  subdivi- 
sion will,  In  the  drst  place,  be  considered  under 
the  form  which  It  aasnmes  when  it  Is  treated  as 
eonsUtnttng  a  reason  for  excladlng  the  defense 
of  common  employment. 

For  the  purposes  of  the  application  of  that 
principle  It  la  aBSumed  that  an  Implied  lacldent 
of  the  contract  of  employment  Is  that  the  mas- 
ter undertakes,  as  regards  the  servant,  certain 
obligations  which  are  spoken  of  as  "personal" 
duties  (Schanb  v.  Hannibal  tc  St.  J.  B.  Co. 
(1891)  106  Mo.  87,  16  S.  W.  924)  ;  "poaltlve  do- 
tles"  (Baltimore  &  O.  B,  Co.  v.  Baogb  (1898) 
149  U.  S.  368,  37  L.  ed.  772.  13  Sup.  Ct.  Rep. 
814 :  Hess  V.  Uoaenthal  (1896)  160  III.  621.  43 
N.  B.  748) ;  "personal,  positive"  duties  (Lewis 
T.  Selfert  (1887)  116  Pa.  628. 647, 11  Atl.  514)  ; 
"duties  which  the  master  owes  personally  and 
absolntely  to  his  servants"  (LIndvall  v.  Woods 
(1889)  41  Minn.  212,  4  L.  R.  A.  793,  42  N.  W. 
1020)  ;  "duties  which  a  master  owes,  as  such,  to 
a  servant  entering  his  employment"  (Nortbem 
P.  B.  Co.  T.  Petersui  (1896)  162  U.  8.  346, 
64      R.  A. 


Crispin  T.  Bahhitt,  81  N.  Y.  516,  37  Am. 
Rep.  521;  Beesley  v.  F.  W.  Wheeler  £  Co. 
103  Mich.  10(i,  27  L.  R.  A.  266,  61  N.  W. 
658;  Wood,  Mast.  &  8.  pp.  897-899. 

The  rule  that  the  employer  must  furnish 
hifr  employees  a  reaatmably  safe  place  to 
work  has  no  application  in  the  ease  at  bsx. 
In  this  case  the  employees  of  the  defendant 
were  employed  to  make  the  place  upon 
which  they  were  to  work. 

Bedford  Belt  R.  Co.  t.  Brotm,  142  Ind. 
666,  42  N.  E.  359. 

Olsen  assisted  the  foreman  in  laying  the 
track  by  selecting  the  plank. 

Where  the  danger  is  equally  open  to  th* 
observation  of  bow  the  master  and  the  aerv- 
ant,  both  are  upon  common  ground,  and  the 
master  is  not  liable,  as  a  general  rule,  for 
resulting  injuries. 

SvmuvUle  A  R.  R.  Co.     Henderson,  134 


40  lu  ed.  994,  16  Sup.  Ct.  Rep.  843)  ;  or  "abso- 
lute, personni,  duties"  (Minneapolis  v.  Lundln 
(1S98)  7  C.  C.  A.  344, 19  U.  8.  App.  245,  58  FeO. 
625). 

'I^he  existence  of  such  duties  being  predicated. 

It  follows,  as  a  necessary  corollary  from  the 
quality  ascribed  to  them,  that  the  master  must, 
at  hlR  peril,  see  that  they  are  discharged  witb 
reasonable  care,  whether  he  undertakes  tbetr 
performance  himself,  or  employs  an  agent  to 
perform  them  in  his  stead.  The  Judicial  state- 
ments of  the  doctrine  thus  deduced  are  couched 
In  extremely  varied  pliraaeology,  but  may  be  con- 
veniently ciasslfled  under  a  few  main  groups. 
So  far  as  the  actual  ilabill^  of  the  employer  Is 
foneemed.  It  Is,  of  course,  quite  immaterial  from 
which  standpoint  the  posltloa  of  the  Inspector 
It  cousldered,  and,  as  might  be  expected,  a  court 
Is  apt  to  pass  from  one  form  of  expression  to  the 
other  In  the  course  of  the  same  diecusston.  They 
all  connote  the  conception  that,  of  the  duties  Im- 
posed by  the  law  upon  an  employer,  "he  cannot 
relieve  himself  except  by  performance,"  Atchi- 
son, T.  &  S.  P.  B.  Co.  V.  Seetey  (1894J  64  Kan. 
21.  87  Pac.  104. 

b.  VaHou*  forma  tn  loAteh  th€  nmter't  rsfpen- 
stMHttf  ft  stated. 

In  one  group  of  statements  prominence  ia 
given  to  the  conception  that  the  character  of 
the  negligent  act  is.  In  every  case,  the  test  oC 
vice  prlnulpalsblp.  The  question  turns  rather 
on  the  character  of  the  act  than  on  the  relation 
of  the  onplojees  to  each  other.  If  the  act  la 
one  done  In  tlie  discharge  ot  some  positive  doty 
of  the  master  to  the  servant,  then  negligence  In 
the  act  Is  the  n^llgence  of  the  master;  but  If 
It  be  not  done  In  the  discharge  of  socb  positive 
duty,  then  there  should  be  some  personal  wrong 
on  the  part  of  the  employer  before  he  is  held  li- 
able therefor.  Baltimore  &  O.  B.  Co.  v.  Baugb 
(1803)  149  U.  S.  368,  387,  87  L.  ed.  772,  781. 
13  Sup.  Ct.  Rep.  914. 

Whether  the  master  Is  liable  for  the  negli- 
gence of  a  servant  Intrusted  with  the  discbarge 
of  one  of  the  absolute,  personal  dutlee  which 
the  law  imposes  on  bloi,  is  determined  in  sny 
glv<ni  case  by  the  nature  of  the  act  In  the  per- 
formance of  which  he  was  guilty  of  the  negli- 
gence. If  he  was  engaged  In  discharging  an  ab- 
solute duty  of  the  master,  the  latter  is  liable ; 
otherwise  he  Is  not.  Minneapolis  t.  Londln 
(1893)  7  C.  C.  A.  844,  19  U.  8.  App.  245.  58 
F€d.  526. 

In  every  case  the  position  of  vice  principal 
must  be  determined  by  ascertaming  whether  the 
act  performed  or  duty  omitted  Is  one  tlie  doing 
of  which  Is  charged  upon  the  master  and  dele- 
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Ind.  636.  33  N.  £.  1021;  Abbitt  t.  Lake  Erie 
£  W.  R.  Co.  ISO  Ind.  498,  60  N.  £.  729. 

If  there  was  negligence  on  the  part  of  the 
foreman  in  the  use  of  this  plank,  there  was 
alao  n^ligeuiK  on  the  part  of  the  defendant 
Olsen,  who  helped  to  select  it. 

reaw*  (G  P.  R.  Co.  v.  Rogers,  6  C.  C.  A. 
403,  13  U.  S.  App.  647,  57  Fed.  378;  2  Bail- 
^,  PflTBOnal  Injuries,  Relating  to  Master  & 
Serrant,  p.  1179,  f  3472;  Boettger  r.  Scherpe 
A  K.  Agri.  Iron  Co.  124  Mo.  87,  27  8.  W. 
466. 

The  defendant  is  not  liable  where  the  in- 
jury is  caused  hj  a  latent  defect  which  can- 
not lie  obaerred  1^  ordinary  oare  or  exami- 
nation. 

Bannon  v.  Bandm,  68  HI.  App.  164;  12 
Am.  &  Eng.  Enc.  Law,  p.  924,  note  3;  Wood, 
Mast.  &  S.  S3  a08,  382;  Sack  v.  Doleae,  137 
DI.  132,  27  N.  E.  62;  Chicago,  R.  I.  &  P.  R. 


■*ted  to  the  wrrant.  Id  other  words,  whether 
the  serrant  has  been  pat  In  the  place  of  the  mu- 
ter SB  to  the  particular  serrlce  performed  or 
omitted.  If  he  has,  aod  bis  act  or  oml&slon, 
while  In  tbat  particular  serrlce.  Involves  a  duty 
owlDg  by  the  master  to  the  servant,  the  master 
Is  liable  tor  Injury  resulting  from  such  act  or 
omlwrion.  If  the  Injured  servsnt  Is  free  from 
aesUsenne,  and  has  not  assumed  the  hszard. 
Hew  mttaburgh  Coal  ft  Coke  Co.  t.  Peterson 
(18&4>  136  Ind.  S98.  8S  N.  B.  7. 

Whenever  It  Is  sought  to  bold  the  master  lia- 
ble for  the  act  or  neglect  of  his  foreman,  the 
qnestlon  to  be  Orst  considered  Is  whether  the 
negl^ence  complained  of  relates  to  anything 
which  it  was  the  duty  of  tbe  principal  to  do. 
If  It  does,  then  tbe  principal  Is  liable ;  for  he 
most  see  at  bis  peril  tbat  bis  own  obligations  to 
his  workmen  are  property  diseharged.  If  he  does 
not  be  Is  not  liable;  for  all  bis  workmen  are 
liable  to  each  other  for  the  connqnences  of  thelx 
negligence,  respectively,  and  be  does  not  In* 
sure  them  against  eacb  other  by  tbe  mere  fact 
of  employing  tbem.  Ross  V.  Walker  (1890)  139 
Pa.  42,  21  Atl.  1S7,  1S9. 

Tbe  test  as  to  whether  an  employee  Is  the  rep- 
resentatlTe  of  tbe  master  Is  not  whether  such 
employee  has  the  power  to  employ  or  discharge 
bands  or  to  purchase  or  change  machinery,  for, 
while  these  are  some  of  the  duties  of  tbe  master, 
th^  are  not  all  of  his  duties,  and  brace  au 
employes  who  Is  not  Intrusted  with  either  of 
these  powers  may  still  be  tbe  representative  of 
tbe  master.  Tbe  true  test  Is  whether  the  per- 
aoD  in  qnestlon  la  employed  to  do  any  of  the  du- 
ties of  the  master.  Gunter  v.  Qranltevllle  Mfg. 
Co.  (1882)  18  8.  C.  270,  44  Am.  Rep.  S73. 

The  question  as  to  whether  the  relation  of  fel- 
low servants  exists  In  a  given  case  is,  In  our 
opinion,  determined  by  an  Inquiry  into  the  na- 
ture of  tbe  service  at  the  particular  time  in 
question.  If,  at  tbe  time  tbe  offending  servant 
performed  tbe  act  by  wblch  another  servant 
was  Injured,  he  was  In  the  performance  of  a 
dut7  whieli  the  master  owed  to  his  servants,  he 
was  not  a  fellow  servant;  for  tbe  rale  is  fon^ 
damental  that  the  master  cannot  rid  himself  of 
tbe  duty  he  owes  to  bis  servants  by  delegating 
his  authority  to  another,  and  if  he  attempts  to 
do  ao,  the  person  to  whom  he  ddegstes  tbe 
power  to  act  la  a  Tics  principal,  and  not  a  fel- 
low servant. 

On  the  other  band,  if  at  tbe  time  of  the  al- 
leged negligence  tbe  servuit  was  not  engaged  la 
tbe  performance  of  a  duty  which  tbe  master 
owed  to  his  servants,  but  was  In  the  discharge 
of  a  duty  which  tbe  servant  acting  owed  to  the 
master,  be  will  be  held  to  be  a  fellow  serraot 
wiib  otbers  engaged  In  the  same  common  busl- 
64  L.  R.  A. 


Co.  T.  Lonergan,  118  HI.  48,  7  N.  E.  55;  11- 
linoit  G.  R  Co.  v.  Bandera,  166  HI.  278,  4ft 
N.  E.  799;  Comp  Point  Mfg.  Co.  v.  BalUni, 
71  111.  421. 

The  employer  is  required  to  ezerciee  only 
ordinary  care  in  furnishing  the  servant  rea- 
sonably safe  machinery  and  appliances  with 
which  to  work.  He  is  not  required  to  fur- 
nish machinery  and  appliances  of  the  best 
character,  or  that  are  absolutely  safe. 

Back  T.  DoleM,  137  HI.  132,  27  K.  E.  62 ; 
Chicago,  R.  I.  A  P.  R.  Co.  v.  Lonergan,  11^ 
111.  48,  7  N.  E.  55;  lUinoia  O.  R.  Co.  v.  San- 
ders, 166  HI.  278,  46  N.  E.  709;  Camp  Point 
Mfg.  Co.  V.  Ballou,  71  lU.  421. 

Meaara.  A.  R.  Oreemwood  and  Hearr 
8.  Bobbins,  for  defendant  in  error  t 

There  was  no  error  in  the  refusal  to  di- 
rect a  verdict  for  defendant. 

Phoenix  Mut.  L.  Ins.  Co.  v.  Daatcr,  106  U. 


ness,  and  the  master  will  not  be  liable  for  any 
Injury  Inflicted  upon  such  fellow  serraot  by  rea- 
son of  bis  negligence.  Justice  v.  Pennsylvania 
CO.  (1892)  180  Ind.  321,  80  N.  E.  303. 

A  railroad  corporation  may  be  controlled  by 
competent,  watchful,  and  prudent  directors,  who 
exercise  tbe  greatest  caution  In  tbe  selection  of 
a  superintendent  or  general  manager,  under 
whose  supervision  and  <»der  Its  affairs  uid  busi- 
ness, in  all  of  Its  departments,  are  conducted. 
Tbe  latter.  In  turn,  may  observe  tbe  same  cau- 
tion In  the  appointment  of  snbordlnatea  at  tbe 
head  of  the  several  branches  or  departments 
of  the  company's  service.  But  the  obligation 
still  remains  to  provide  and  maintain.  In  suit- 
able condition,  the  machinery  and  apparatus  to 
be  used  by  Its  employees, — an  obligation  the 
more  Important,  and  tbe  degree  of  diligence  in 
Its  performance  tbe  greater.  In  proportion  to 
tbe  dangers  wblch  may  be  encountered.  Those, 
at  leaat.  In  the  organization  of  the  corporation, 
who  are  Invested  with  controlllns  or  superior 
anthority  In  that  regard  represent  Its  legal  per- 
sonality; tbeir  negligence,  from  wblcta  Injury 
results.  Is  tbe  negligence  of  the  corporation. 
Tbe  latter  cannot.  In  respect  of  such  mattera. 
interpose  between  It  and  the  servant,  who  has 
bera  Injured  without  fault  on  bis  part,  the  per- 
sonal responsibility  of  an  agent  wbo.  In  exer- 
cising the  master's  authority,  baa  violated  tbe 
duty  be  owest  as  well  to  tbe  servant  as  to  tbe 
corporation.  Bougb  v.  Texas  A:  P.  B.  Co. 
(1879)  100  U.  S.  213,  218,  25  L.  ed.  612,  OlS. 

In  another  group  of  statements  an  affirmation 
of  the  crucial  Importance  of  the  character  of  tbe 
negligent  act  appears  in  connection  with  an  aa- 
sertlon  tbat  tbe  rank,  title,  or  official  position 
of  tbe  offending  servant,  and  tbe  degree  of  con- 
trol exercised  by  him  over  tbe  plaintiff,  are  not 
material  factors  in  the  determination  at  the 
master's  liability. 

The  true  rule  Is  to  bold  the  corjraratlon  liable 
for  negligence  In  respect  to  such  acts  and  duties 
as  It  Is  required  to  perform  as  master,  without 
regard  to  the  rank  or  title  of  the  agent  Intrusted 
with  their  perfonnance.  As  to  such  acts  the 
agent  occnpies  tbe  place  of  tbe  corporation,  and 
tbe  latter  Is  liable  for  tbe  manner  in  which 
they  are  performed.  Flike  v.  Boston  A:  A.  R. 
Co.  (1873)  53  N.  Y.  549,  13  Am.  Bep.  645, 
Qnoted  in  Crispin  v.  Babbitt  (1860)  81  N.  T. 
'621,  37  Am.  Bep.  521. 

In  Fuller  v.  Jewett  (1880)  80  N.  T.  46.  36 
Am.  Bep.  675,  tbe  court,  after  citing  earlier 
cases,  proceeded  thus :  "We  understand  the 
principle  of  these  cases  to  be  that  acts  wblcb 
the  master,  as  such.  Is  bound  to  perform  tor 
the  safety  and  protection  of  his  employees  can- 
not be  delegated  so  as  to  exonerate  the  former 
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S.  30,  27  L.  ed.  65,  1  Sup.  Ct.  Rep.  18;  Sioux 
City  A  P.  R.  Co.  v.  Btout,  17  WalL  657,  21 
L.  ed.  745}  Orand  TVunfc  R.  Co.  v.  Ivea,  144 
V.  S.  408,  Se  L.  ed.  485,  12  Sup.  Ct.  Sep. 
679;  Warner  v.  Baltimore  d  0.  R.  Co.  108 
V.  S.  339.  42  L.  ed.  491,  18  Sup.  Ct.  Bep. 
08;  Richmond  d  D.  R.  Co.  t.  Powera,  149 
U.  8.  43.  S7  L.  ed.  642,  13  Sup.  Ct.  Rep. 
748. 

Ihe  doctrine  of  fellow  Beiranta  does  not 
preclude  recovery      defendant  in  error. 

Baltimore  A  O.  R.  Co.  v.  Baugh,  149  V. 
S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914; 
Sorthcm  P.  R.  Co.  v.  Peterson,  162  U.  S. 
346,  40  L.  ed.  994,  16  Sup.  Ct.  Rep.  843; 
A"ew  EngUind  R.  Co.  v.  Conroy,  175  U.  S. 
324,  44  L.  ed.  182,  20  Sup.  Ct.  R«p.  85; 
Wooda  V,  UndvaU,  1  C.  C.  A.  37,  4  U.  S. 
App.  49,  48  Fed.  62;  F,  C.  Aiuftn  Mfg.  Co. 
V.  JoAncOfi,  32  C.  C.  A.  309,  60  U.  S.  App. 


«61,  89  Fed.  677;  Chicago  i  A.  R.  Co.  r. 
ticanlan,  170  111.  106,  48  N.  E.  826;  Beneinff 
V.  Bteinaay,  101  N.  Y.  547.  S  N.  E.  449; 
Cadden  v.  American  Steel  Barge  Co.  88  Wis. 
409,  60  N.  W.  800;  Arkcraon  v.  Dennison, 
117  Mass.  407;  Brotcn  v.  Todd,  46  App.  Dir. 
546,  61  X.  V.  Supp.  963;  Kellv  v.  Brie  Tel 
eg.  A  Tekph.  Co.  34  Mian.  321,  25  X.  W. 
706. 

There  was  no  oror  in  the  admission  of  eri- 
dcnce. 

Johnston  V.  Jone»,  1  Black,  200.  17  L.  ed. 
117;  WiU9  V.  Bussell,  100  U.  S.  621,  25  L. 

ed.  607. 

There  was  no  error  in  the  oourt's  charge 

to  ihe  jury. 

Sioux  City  A  P.  R.  Co.  v.  Stout,  17  Wall. 
0C4.  21  U  ed.  749;  Gulf,  C.  A  S.  F.  R.  Co. 
T.  KllU>,  4  C.  C.  A.  454,  10  U.  S.  App.  640. 
54  Fed.  481 ;  Bradbury  v.  Latcrcnce,  01  Me. 


from  liability  to  a  aerraDt  who  ii  Injured  the 
omlssloa  to  perform  the  act  or  duty,  or  by  Ita 
neellfteat  performance,  whether  the  Donfeaaance 
or  miafeasance  is  tbat  of  a  auperlor  officer, 
agent,  or  scrrant,  or  of  a  aubordlnate  or  Infer- 
ior asent  or  servant  to  whom  the  doing  of  the 
act.  or  the  performance  of  the  duty,  haa  been 
committed.  In  either  case.  In  respect  to  such 
act  or  duty,  the  servant  who  undertakes  or 
omits  to  perform  it  Is  the  representative  of  the 
master,  and  not  a  mere  coserrant  with  one  who 
anstalns  the  tojary.  The  act  or  omission  Is  the 
act  or  omission  of  the  master  Irrespective  of  the 
grade  of  the  serTOot  whose  negligence  caused 
the  Injury,  or  of  the  fact  whether  It  was  or  was 
not  practicable  for  the  master  to  act  personally, 
or  whether  he  did  or  did  not  do  all  that  he  per- 
sonally could  do  by  selecting  competent  servants, 
or  otherwise  to  secure  the  safety  of  hia  employ- 
ees. It  la  sometimes  dltUcuIt  to  determine  what 
Is  the  master's  duty,  within  the  rule.  But  when 
It  Is  ascertained  that  the  negligence  by  which 
an  employee  la  Injured  relates  to  this  duty,  then 
there  Is  no  middle  ground,  and  the  case  can- 
not be  determined  upon  any  distinction  founded 
upon  the  particular  grade,  ofbce,  or  function  of 
the  negll^eat  servant  or  agent." 

Tbe  true  test  whether  an  employee  occupies 
the  position  of  a  fellow  servant  to  another  em- 
ployee, or  la  tbe  representative  of  the  master, 
in  not  to  be  found  from  tbe  grade  or  rank  of 
the  ofTending  or  Injured  servant,  but  it  is  to  be 
determined  by  the  character  of  the  act  1>eing 
performed  by  tbe  ofTeDdhig  servuut,  by  which 
another  employee  la  Injured  :  or.  In  other  words, 
whether  the  person  whose  status  la  la  question 
Is  charged  with  the  performsnee  of  a  duty  which 
properly  belongs  to  tbe  master.  Scbroeder  v. 
Flint  &  P.  M.  K.  Co.  (1S04}  103  Ulcb.  213,  29 
L.  H.  A.  321,  61  N.  W.  C63. 

Tbe  test  whether  or  not  an  employee  by  whose 
negligence  another  employee  was  Injured  was 
a  fellow  servant  of  the  latter  Is  not  "a  difference 
in  rank,  or  tbe  power  to  control  and  direct  or 
dischar^  from  service  the  employee  Injured," 
but  "whether  the  act  or  omission  resulting  In  tn- 
Jtofy  Involved  a  duty  owing  by  the  master  to  the 
Injured  employee."  Robertson  v.  Chicago  ft  B. 
B.  Co.  (1S96)  146  Ind.  486,  45  N.  E.  655. 

For  failure  or  necHgence  In  the  discharge  of 
these  personal  duties  of  the  master  resuUlag  In 
Injury,  the  master  is  liable  whether  he  acta  In 
pel  son  or  by  other  eervanis.  If  be  acts  by  serv- 
ants lo  such  caaes.  It  makes  no  difference  as  to 
the  grade  of  the  servant.  The  servant  Is  Identi- 
fied with  the  master.  Tbe  master's  duties  are 
cast  upon  him.  and  for  his  default  the  master  Is  < 
liable ;  and  In  these  cases  tbe  doctrine  of  "fellow  I 
aerrants,"  so  called,  has  no  application  wbat- 
54  L.  R.  A. 


ever.  Scbaub  v.  Hannibal  &  St,  J,  B.  Co. 
( 1S91 )  106  Mo.  87,  16  S.  W.  924. 

It  is  not  the  law  that  tbe  mere  fact  that  an 
appliance  furnished  by  the  master  to  his  serv- 
anta  to  be  used  by  them  In  the  prosecution  of 
their  work  has  been  constructed  by  one  who  has 
<>een  a  fellow  servant  engaged  In  tbe  same  kind 
of  work  with  the  servant  who  Is  Injured  exoner- 
ates tbe  master  from  liability  from  the  coase- 
qnences  of  a  defectiveness  of  tbe  appliance.  On 
the  contrary,  the  law  Is  that  the  duty  of  the 
master  to  famish  reasonably  safe  tools,  ma- 
rblues,  and  appliances  to  his  servants,  to  be  used 
hy  ihem  in  tbe  prosecution  of  the  work  amtlgned 
to  them,  is  absolute  In  ita  nature  and  personal 
to  ths  master,  to  the  extent  of  using  due  cnre 
to  accompllsb  the  end  named  As  this  duty  Is 
personal  to  the  master,  it  is  entirely  Immaterial 
to  wbat  grade  of  servants  or  employees  he  dele- 
gates Its  performance.  He  may  delegate  It  to 
bla  general  agent,  who  has  the  general  superin- 
tendence of  his  work  and  tbe  duty  of  employing 
and  discharging  hands,  and  the  entire  control 
over  tbsir  movements  and  iterations ;  or  he  may 
delegate  It  to  one  of  tbe  common  laborers  who 
are  to  nse  the  appliance.  He  may  delegate  It 
to  a  trained  mechanic,  or  he  may  select  a  la- 
borer utterly  without  akill.  In  either  case,  as 
tbe  duty  Is  personal  to  bim,  be  becomes  respon- 
alble  for  Its  proper  performance  to  tbe  extent 
of  using  reasonable  care  and  diligence  to  the  end 
thiit  It  Is  properly  performed.  In  any  of  these 
cases  the  particular  agent,  employee,  or  serv- 
nnt,  lo  whom  he  delegates  this  duty,  becomes. 
tor  that  rcii^on,  and  as  to  it,  bis  vice  principal, 
and  is  taken  out  of  the  category  of  fellow  serr- 
nntfl  In  respert  of  any  other  serrnnts  who  are 
ln)ured  through  ibe  defectiveness  of  the  appli- 
ance. Jones  v.  St.  I<oiils,  N.  &  P.  Packet  Co. 
(JSOl)  4.1  Mo.  App.  3£»8. 

For  otber  examples  of  the  same  turn  of  ex- 
prnulon.  see  Stockmeyer  7.  Reed  (1803)  55  Fed. 
2r>9 :  Ilanklns  v.  New  York,  L.  B.  &  W.  R.  Co. 
(1S!I4)  142  N.  T.  416,  25  L.  R.  A.  S9G.  37  X. 
E.  4ti(i :  Harrison  v.  Detroit,  L.  ft  N.  R.  Co. 
(ISVO)  79  Mich.  409,  7  L.  R.  A.  623.  44  N.  W. 
1034 :  LlDdrall  v.  Woods  (ISSO)  41  Minn.  212, 
4  L.  R.  A.  793.  42  N.  W.  1020 :  Carlson  t.  North- 
western  Teleph.  Exchange  Co.  (1896)  63  Minn. 
41!8,  Cr>  N.  \V.  914  ;  Kemer  v.  Baltimore  ft  O.  8. 
W.  R.,Co.  (1S97)  149  Ind.  21.  48  N.  B.  364: 
Capper  v.  Louisville,  B.  A  St.  L.  R.  Co.  (ISS.lt 
10.T  Ind.  305.  2  N.  E.  749;  Pelrce  v.  Oliver 
(1S97I  18  Ind.  App.  87,  47  N.  E.  485;  Jenkins 
V.  Rlcbmond  *  D.  R.  Co.  (1893)  89  8.  C  507, 
18  S.  E.  182:  nalveston,  H.  &  S.  A.  R.  Co.  t. 
.Smith  {18901  76  Tex.  611.  13  S.  W.  562:  Jack- 
pon  V.  Norfolk  ft  W.  R.  Co.  (1897)  43  W.  Va. 
380,  46  L.  R.  A.  837,  27  S.  B.  278,  31  S.  E.  258  ; 
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457,  40  AH.  332;  McGarrahan  v.  New  Torfc, 
y.  n.  <t  H.  R.  Go.  171  Mass.  211,  50  N.  E. 
610;  Rogers  v.  The  Marshal,  1  Wall.  644,  1" 
L.  ed.  714;  Crew  v.  8t.  Louis,  K.  &  N:  W. 
R.  Co.  20  Fed.  94;  Northern  P.  B.  Co.  v. 
Oharlesa.  2  C.  C.  A.  880,  7  U.  B.  App.  359,  61 
Fed.  579. 

Jemklni,  Circuit  Judge,  delivered  the 

opinion  of  the  court: 

We  have  held  in  Reed  v.  Btockmeyer,  20 
C.  C.  A.  3S1,  34  U.  8.  App.  727,  74  Fed. 
186,  that  it  is  the  duty  of  the  master  to  use 
ordinary  care  to  furnish  appliances  reasona- 
bly safe  for  the  use  of  eerrants, — such  as, 
with  reasonable  care  on  his  part,  can  be 
used  without  danger  save  su<ui  as  is  inci- 
dent to  the  business  in  which  such  instru- 
mentalities are  employed;  that  it  ia  also  the 
duty  of  the  master  to  use  like  care  to  pro- 


vide a  safe  place  in  which  the  laborer  may 
perform  hia  work,  and  to  keep  It  in  a  suita- 
ble  condition.  These  duties  may  not  be 
foregone,  and,  when  delegated  to  be  per- 
formed by  another,  that  other  is  a  vice  prin- 
cipal, and  quoad  hoc  represents  the  princi- 
pal, so  that  his  act  is  the  act  of  the  princi- 
pni.  That  other  majr  have  a  dmtl  cnarao- 
ter, — ^\'ice  principal  with  respect  to  the  duty 
due  from  the  master  to  the  servant,  and  co- 
servant  with  respect  to  his  acts'  aa  a 
H'orkman.  In  case  of  injury,  the  question 
of  the  liability  of  the  master  turns  rather 
on  the  character  of  the  act  than  on  the  rela* 
tious  of  the  servants  to  each  other.  If  the 
act  is  in  the  discharge  of  some  positive  duty 
owing  hj  the  master  to  the  servant,  then 
negligence  therein  ia  the  negligence  of  the 
master;  othemiiBe,  there  should  be  personal 
wrong  on  the  part  of  the  master  to  render 


RIl  V.  Northern  P.  R.  Co.  (1891)  1  N.  D.  836, 
12  L.  R.  A.  97,  48  N.  W.  222 ;  Davea  v.  Soatbem 
P.  Co.  (1893)  08  Cal.  19,  32  Pac.  708,  Follow- 
las  Collier  v.  Steinhart  (1876)  51  Cal.  116. 

In  another  fn^onp  of  statenieDtK  It  Is  laid  down 
that  the  mere  emplo^meat  ot  a  competent  per- 
son to  perform  the  duty  wblcb  was  omitted  Is 
not  snflicleot  to  absolve  the  master  from  respoo- 
siblUtjr.  Van  Damn  v.  LetelUer  (1888)  78 
Mich.  492,  44  N.  W.  672. 

In  anoi.ber  proup  we  find  a  simple  affirmative 
of  the  representative  character  of  the  employee 
who  Is  Intrusted  with  the  performance  of  one 
of  the  noudelesable  duties. 

If,  Instead  of  peraonallj  performing  these 
perRonal  obll^tloDs,  the  master  engages  another 
to  do  them  for  blm,  he  Is  liable  for  the  neglect 
of  that  oibei-,  which.  In  such  case.  Is  not  the 
neglect  of  a  fellow  servant,  no  matter  what  hIa 
position  as  to  other  matters,  but  Is  the  neglect 
of  tbe  master  to  do  those  things  which  It  Is 
the  daty  of  the  master  to  perform  as  such. 
Northern  P.  R.  Co.  v.  Peterson  (1896)  162  U.  8. 
846,  40  L.  ed.  994.  16  Sup.  Ct.  Rep.  843. 

If  a  person  employs  another  to  perform  a  duty 
which  he  would  have  to  discharge  if  another 
were  not  employed  to  do  It  for  him,  sucb  em- 
ployee, aa  to  that  service,  stands  In  the  mas- 
ter's stead  with  relation  to  other  peraona.  Moore 
V.  Wabasb,  St.  L.  A  P.  B.  Oo.  (1886)  85  Mo. 
fi88. 

At  common  law,  whenever  the  master  dele- 
sates  to  any  officer,  servant,  agent,  or  employee, 
hi^h  or  low,  the  performance  of  any  of  the  du- 
ties above  mentioned,  which  really  devolve  upon 
tbe  master  himself,  then  such  officer,  servant, 
•sent,  or  employee  stands  in  tbe  place  of  the 
maater,  and  t>ecome8  a  substitute  for  the  mas- 
ter,— a  vice  principal, — and  the  master  is  liable 
for  his  acts  or  his  negligence  to  the  same  ex- 
tent as  though  the  maater  himself  bad  per- 
formed tbe  ecu  or  was  guilty  ot  the  negligence. 
Atchison,  T.  &  8.  F.  R.  Co.  v.  Moore  (1888) 
29  Kan.  6S2. 

It  la  clear,  upon  principle,  that  where  the 
duty  rests  directly  on  the  master,  and  be  au- 
thorizes an  agent  or  servant  to  perform  that 
duty,  be  is  bound  to  answer  to  a  servant  Injured 
by  the  negligent  performance  of  tbe  duty.  In- 
diana Car  Co.  v.  Parkw  (1885)  100  Ind.  181. 

One  who  Is  placed  In  charge  of  a  force  of  men, 
and  wbope  duties  are  limited  to  carrying  on  the 
"^vork  or  directing  it,  whether  actively  aaslsting 
Iberein  or  not.  and  who  la  invested  with  no  au- 
thority, and  charged  with  no  duty,  in  furnish- 
ing places  or  appliancea  for  the  work  or  In  the 
employment  or  retention  of  employeea,  is  him- 
self usually  a  mere  eoemployee.  His  duties  re- 
quire him  to  use,  or  superintend  and  direct  the 
S4  U  R.  A. 


using  of,  places  andappllanceB  andto  control  em- 
ployees furnished  by  the  master.  If,  however,  be 
Is  given  additional  authority,  and  Ischargedwith 
the  duty  of  furnishing  places  to  work  and  ap- 
pliances for  the  work,  and  Is  authorized  to  em- 
ploy and  discharge  operatives,  he  ia,  as  to  such 
things,  not  a  eoemployee,  but  speaks  and  acta  as 
the  master.  Nail  v.  Loulavllle,  N.  A.  &  C.  E.  Co. 
(1891)  129  Ind.  2«0,  28  N.  E.  183,  611. 

If  tbe  msster  hos  delegated  to  a  servant  or 
employee  tbe  care  and  management  of  the  entire 
business,  or  a  distinct  department  of  It.  the  sit- 
uation being  such  that  the  superior  servant  is 
charged  with  the  performance  of  duties  towards 
the  Inferior  servant  which  the  law  Inpoaes  upon 
tbe  master,  then  such  superior  servant  stands 
in  tbe  place  of  the  master,  and  the  rule  of  re- 
spofuleat  aupcrior  applies.  Harrison  v.  Detroit, 
L.  &  N.  R.  CO.  (1800)  79  Mich.  409,  7  L.  B.  A. 
623,  44  N.  W.  1084. 

Where  injuries  are  caneed  by  negligence  of  a 
servant  who  is  charged  with  the  performance  of 
duties  which  by  law  It  ia  Incumbent  on  tbe  mas- 
ter to  perform.  In  legal  contemplation  bis  neg- 
llgouce  is  the  negligence  of  the  master.  Balti- 
more &  O.  B.  Co.  V.  McKenzte  (1885)  81  Vo.  71. 

In  Riley  v.  West  Virginia  C.  ft  P.  R.  Co. 
(1885)  27  W.  Va.  146,  the  correct  rule  on  this 
'sabject,  as  deduced  from  the  more  recent  and 
better-considered  American  cases,  was  said  to 
have  been  that  stated  in  Wood  on  Master  & 
Servant,  I  4S8,  a«  followR;  "Whenever  the 
master  delegatea  to  another  the  performance  of 
a  duty  to  his  servants  which  the  maater  has  Im- 
pl  ledly  contracted  to  perform  in  person,  or 
which  rests  upon  him  as  an  absolute  duty,  be 
Is  liable  for  the  manner  in  which  that  duty  Is 
performed  by  the  middleman  whom  he  has  se- 
lected as  his  agent,  and,  to  the  extent  of  tbe  dis- 
charge of  those  dnties  by  the  middlemen,  be 
stands  In  the  place  of  the  maater,  but  as  to  all 
other  matters  he  Is  a  mere  coservant ;  and  the 
question  is  not,  whether  tbe  maater  reserved  any 
oversight  or  discretion  to  himself,  but  whether 
he  did  In  fact  clothe  the  middleman  with  power 
to  perform  his  duties  to  tbe  servant  injured." 

See  also  Corcoran  v.  Holbrook  (1875)  59  N. 
Y.  517.  J7  Am.  Rep.  369 ;  Loughlin  V.  State 
(18S7>  105  N.  Y.  159.  11  N.  E.  871:  Undvali  v. 
Woods  (1880)  41  M.3n.  212.  4  L.  B.  A.  793,  42 
N.  W.  1020 :  Maokey  v.  Baltimore  ft  P.  a  Co. 
(lSi>0)  8  Mackey,  282. 

In  another  group  of  statements  the  nondele- 
gable quality  of  tbe  master's  personal  duties 
U  emphasized.  That  la  to  aay :  "No  duty  re- 
quired of  him  [the  maater]  for  the  safety  and 
protection  of  his  servants  can  be  transferred  so 
as  to  exonerate  him  from  auch  liability."  North- 
ern P.  B.  Co.  V.  Herbert  (ISS*^)  116  U.  8.  642, 
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him  liable.  These  principles  we  understand 
to  i,e  eiitAblisbed  by  the  ruling  of  the  ulti- 
mate trihunal.  Baltimore  d  O.  R.  Co.  v. 
Bmgh,  140  U.  S.  368,  37  L.  ed.  772,  13  Sup. 
Ct.  Rep.  S14;  Central  R.  Co.  t.  Keegan,  160 
U.  S.  261).  40  L.  ed.  418,  16  Sup.  Ct.  Rra. 
269;  Vorthem  P.  R.  Co.  v.  Charieu,  162  U. 
S.  d59,  40  ed.  099,  16  Sup.  Ct.  Rep.  S48; 
Jfew  England  B.  Co.  v.  Conroy,  176  U.  S. 
.323,  44  L.  ed.  181,  20  Sup.  Ct.  Rep.  8S. 
This  duty  of  the  master  owin^  to  the  serv- 
ant is  not  abbolute,  but  relative,  measured 
by  the  nature  and  diaracter  of  tiie  empltqr- 
meiit  and  tbe  nature  of  the  location  and  the 
surroundings.  In  the  case  at  bar  tbe  work 
to  be  done  was  accompanied  by  danger  aris- 
ing, not  only  from  location,  but  from  the 
^eat  weight  to  be  supported.  In  furnish- 
ing plank  to  be  used  for  such  support,  the 
master  owed  to  the  serrant  the  positira 


duty  of  furnishing  material  reasonably  fit 
for  the  purposes  of  the  contemplated  use. 
In  the  reasonable  discharge  of  his  duty  be 
shmild  axcertain  if  the  plank  furnished  were 
reasonably  sufficient  to  bear  the  weight  to 
which  thsr  were  to  be  aubjected.  That  was- 
mmtto"  of  technical  knowledge  and  experi- 
ence, which  could  nut  be  left  to  the  judg- 
ment of  a  common  laborer.  It  was  also  the 
duty  of  the  master  to  have  proper  inspection 
of  the  lumber  furnished,  to  ascertain  itt* 
soundnees,  for  upon  that  depended  ita  break- 
ing strength  and  its  ability  to  auatain  the 
ordinary  working  strain  to  whidi  it  would 
be  subjected.  It  was  incumbent  upon  the 
master,  under  tbe  circtunstances  of  this 
case,  and  in  view  of  the  peculiar  defective- 
ness of  the  plank  that  broke,  to  have  shown 
that  such  inspection  waa  had  before  the  em- 
ployment of  the  matwial  in  work  in  which 


29  L.  ed.  755,  6  Sap.  Ct.  Rep.  590,  Afflrmtog 
3  Dak.  38,  13  N.  W.  349. 
1'be  noBfoIfllDient  ol  a  positive  dot;  cannot 
be  excoaed  bj  tbe  delegation  of  Its  performance 
to  another.  PeoosflTanla  R.  Co.  t.  La  Bue 
(18»7)  27  C.  C.  A.  803,  55  D.  B.  App.  20.  81 
Fed.  148. 

An  employer  la  not  relieved  from  reqtonsibll- 
Itj  to  an  employee  who  has  been  lojored  In  con- 
■eqnence  of  his  failure  to  make  the  working 
place  reasonably  aafe,  by  proof  that  he  employed 
a  competent  superintendent  or  foreman,  sup- 
plied blm  with  necessary  appliances,  and  save 
him  all  needful  instructions  for  the  purpose. 
Baird  T.  Bcllly  (1898)  30  C.  &  A.  78.  68  U.  8. 
App.  157,  92  Fed.  884. 

No  duty  behmglnff  to  the  master  to  perform 
for  tbe  safety  and  protection  of  his  servants  can 
be  delegated  to  any  servant  of  any  grade,  so  as 
to  eronerate  the  servant  from  responsibility  to< 
a  coservant  who  has  been  Injured  by  its  non- 
performance. Mann  v.  Delaware  ft  H.  Canal  Co. 
(18R3)  91  N.  T.  495. 

A  master  Is  never  exonerated  by  tbe  negligent 
omiuloD  of  subordinates  to  perform  duties 
wblob  are  Imposed  on  blm  in  his  character  as 
master,  resulting  In  Injury  to  his  employees. 
Bailey  v.  Borne,  W.  ft  O.  B.  Co.  (1893)  139  N. 
y.  802,  34  N.  B.  918. 

In  Ford  V.  Lake  Shore  *  H.  8.  B.  Co.  <1891> 
124  N.  Y.  493,  12  L.  B.  A.  454,  26  N.  B.  1101, 
tLe  court,  after  stating  that  a  want  of  care  on 
the  master's  part  may  appear  from  various  dere- 
lictions of  apeelflc  duties,  said :  "These  are  the 
naatefs  duties,  and  respontiUllty  cannot  be 
evaded  by  their  delation  to  agenta.  As  to 
sucb  acts  tbe  asent  occupies  the  master's  place, 
and  the  latter  is  deemed  present  and  liable  for 
the  manner  In  which  they  are  performed." 

Tbe  duty  of  tbe  master  to  ezerctse  reasonable 
care  that  the  machinery,  appliances,  and  place 
to  work  supplied  to  the  servant  are  reasonably 
aafe  is  personal,  and  cannot  be  delegated  to  an< 
other  so  as  to  relieve  the  master  from  liability 
for  Its  nonperformance.  Edward  HInea  Lumbm 
Co.  v.  Llgaa  (1S98>  172  III.  315.  50  N.  B.  226, 
Affirming  (1897)  08  III.  App.  523. 

The  master  "caimot  avoid  tbe  liability  by  de- 
puting anothv  to  perform  these  duties  In  his 
stead."  Brown  T.  Winona  ft  Bt.  P.  B.  Co. 
(1880)  27  Minn.  162,  88  Am.  Bep.  285,  6  N.  W. 
4S4. 

While  the  maater  may  delegate  the  [i.  e.,  a 
peraonall  duty  to  other  employees,  he  cannot 
thereby  escape  liability  for  Ita  nonperformance. 
Cadden  v.  American  Steel  Barge  Co.  (1884)  88 
Wis.  400,  no  N.  W.  800. 

Similarly  the  courts  have  qjoken  of  an  "obli- 
gation not  satlafied  by  devolving  It  npoo  a  sub- 
64  L.  R.  A. 


oHinate."  Ealrd  v.  Bellly  (1899)  35  0.  C.  A. 
78.  63  U.  S.  App.  157,  92  Fed.  884. 

Of  "duties  to  those  serving  him  which  he  can- 
not devest  himself  of  fay  any  delegation  to  oth- 
ers."  Indiana  Car  Co.  t.  Parker  (1885)  100 
Ind.  ISl.  quoting  from  an  essay  by  Judge  Cooley 
la  2  Southern  Law  Review,  N.  S.  114  (p.  123). 

Of  "a  duty  which  the  master  cannot  rid  him- 
self of  by  casting  It  upon  an  agoit,  officer,  or 
Hervant  employed  by  him."  Indiana  Car  Co.  t. 
Parker  (1885)  100  Ind.  181. 

Of  "duties  of  whicb  tbe  maater  cannot  relieve 
himself  I'y  any  delegation."  Quincy  Hin.  Co. 
V.  KItts  (1879}  42  Mich.  34,  3  N.  W.  240. 

Of  "a  primary  duty  of  which  the  master  can- 
not relieve  blmself  by  clothing  aome  general 
agent  with  the  power,  and  chargliig  him  with 
the  duty,  of  oMfclng  performance  tor  him." 
Tlemey  r.  UinneapoUs  ft  St.  L.  R.  Co.  (18S5> 
33  Hinn.  311,  53  Am.  Rep.  35,  23  N.  W.  229. 

For  other  examples  of  the  same  form  of  state- 
ment, see  tbe  following  cases :  Coml>en  v.  Belle- 
ville Stone  Co.  (ISO*!)  59  N.  J.  L.  220,  36  Atl. 
473  :  Indiana  Car  Co.  v.  Parker  (1886)  100  Ind. 
181 ;  Brazil  Block  Coal  Co.  v.  Young  (1889)  117 
Ind.  520,  20  N.  E.  423 :  Johnson  v.  Chesapeake 
*  O.  R.  Co.  (1892)  36  W.  Ta.  73,  14  S.  E.  432; 
Van  Steenburgfa  v.  Thornton  (1895)  58  N.  J.  L. 
160.  33  Atl.  3S0;  Itenzlng  t.  Stelnway  (1886) 
101  N.  Y.  549,  S  N.  B.  449 :  Union  P.  B.  Co.  v. 
Daniels  (1804)  152  U.  S.  684,  wb  itom.  Union 
P.  E.  Co.  V.  Snyder,  38  L.  ed.  697,  14  Sup.  Ct. 
Itep.  7S6,  Affirming  (1890)  6  Utah,  357,  23  Pac. 
762;  Chicago  O.  W.  R.  Co.  v.  Healy  (1898}  SO 
C.  C.  A.  11,  67  V.  S.  App.  513,  86  Fed.  245 : 
Pike  V.  Chicago  ft  A.  R.  Co.  (1890)  41  Fed.  05 : 
Smith  V.  Hillside  Coal  ft  I.  Co.  (1898)  186  Pa. 
28.  40  Atl.  287 ;  BalholT  v.  Michigan  C.  R.  Co. 
(1805)  100  MIcb.  600,  65  N.  W.  692;  Carlson  v. 
Nortbwestern  Teleph.  Exchange  Co.  (1S9R)  63 
Minn.  428,  65  N.  W.  914 ;  Donnelly  San  Fran- 
cisco Bridge  Co.  (1397)  117  Cal.  417,  49  Pac. 
S59 :  Addicks  v.  ChrlstO[di  (1899)  62  N.  J.  L. 
786.  43  Atl.  196 :  Ualvestoa,  H.  ft  S.  A.  R.  Co. 
V.  Smith  (1890)  76  Tex.  611,  13  S.  W.  562. 

In  another  group  of  statements  the  lan- 
guage takes  the  shape  of  a  declaration  that  co- 
service  will  not  defeat  the  action,  where  the  de- 
linquent wan  discharging  tme  of  the  peraonat 
duties  of  tbe  master. 

If  an  employee  sustains  an  Injury  through  the 
net:llgeoce  of  a  coemployee,  while  such  coem- 
ployee  Is  performing  the  duties  of  tbe  maater, 
tbe  master  cannot  defeat  hia  recovery  on  the 
ground  that  they  are  fellow  aervants.  Wllaon 
V.  Charleston  ft  S.  B.  Co.  (1896)  61  S.  C  79,  28 
S.  E.  91. 

The  negligence  of  a  fellow  aervant  or  coem- 
ployee, acting  aa  such,  will  not  aathorlae  a  re- 
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lile  ms  at  stake  if  the  material  was  defect- 
ive. So  far  as  the  record  discloses,  no  sudi 
inspection  was  had.  The  plank  in  question 
had  a  ciirl  in  the  grain  of  the  wood  at  the 
point  wliere  it  broke,  rendering  it  wholly 
unlit  to  support  the  weight  placed  upon  it. 
Mr.  Modjeski,  a  witness  for  the  plaintiff  in 
'error,  and  a  consulting  engineer  of  consider- 
able experience,  states,  wiui  reference  to  the 
defective  plank,  a  portirai  of  which  was  pro- 
duced as  an  exhibit:  "The  curl  would  very 
much  diminish  the  strain  the  hoard  would 
bear.  It  is  curled  on  both  edges.  It  looks 
aa  tliough  the  fiber  was  discontinued  entirely." 
He  further  asserted  that  ordinarily  thedefect 
or  curl  would  probably  pass  unnoticed;  that 
he  did  not  think  a  foreman  in  constructing 
the  false  work  for  the  bridge  would  notice 
tbe  defect;  that  then  was  a  break  in  the 
plank  which  could  be  seen  hy  close  obaenra- 

coverj  In  any  case,  althongh  tbe  fellow  servant 

«r  coemployee  taij  be  a  sapwtw  officer,  an 
agent  or  a  foreman ;  bat,  tf  the  superior  agent 
Ib  cbarged  with  the  performance  of  the  maater's 
'daty,  then,  In  so  far  as  that  duty  Is  concerned, 
his  acts  and  bis  nef^lgenee  are  the  acts  and  the 
n^llgcnce  of  the  master,  and  not  simply,  those 
of  a  coemployee  or  fellow  servant.  Krueger  v. 
LoulsYiile.  N.  A.  &  C.  R.  Co.  <1887)  111  lod.  62, 
11  N.  K.  957.  Compare  Stocke  v.  Orleans  B.  Co. 
(1898)  60  La.  Ann.  188,  23  So.  342. 

Tbe  elementary  conception  ondertylng  this 
form  of  statement  Is  observable  In  the  declarar 
tlOD  that  a  servant  doea  not  aasnme  the  risks 
of  negligent  acts  of  this  class  on  tbe  part  of  the 
injured  servant.  Monmouth  Mln,  ft  Mfg.  Co.  v. 
Krllug  (1804J  148  III.  B21,  36  N.  B.  117.  Affirm- 
ing (18U2)  «5  III.  App.  411. 
-  Commenting  upon  the  last  two  of  these  alter- 
native modes  ot  statement  In  Rogers  v.  Ludlow 
Mfg.  Co.  (1887)  144  Mass.  201,  B9  Am.  Bep.  68, 
11  N.  E.  77,  the  court  said :  "Aa  a  corporation 
mnat  act  by  natural  persons,  and  as  all  large 
■corptvatlons  carry  tm  their  butfness  by  means 
■of  serrasts  of  different  grades,  It  Is  manifest 
that,  It  it  Is  held  that  these  are  all  fellow  serv- 
ontK.  and  that  the  corporation  can  delegate  the 
whole  duty  of  hiring  and  superlnteodlng  Its 
servants,  and  of  providing  Its  macblnery  and  of 
keeping  It  In  repair,  to  one  or  more  principal 
servants,  such  as  Buperintendents  or  managers, 
the  corporation  may  escape  all  responsibility  for 
Injuries  caused  by  defective  machinery,  except 
la  tbe  few  cases  where  it  can  be  shown  that 
these  principal  servaijtB  were  incompetent,  or 
that  tbe  directors  of  the  corporation,  or  its  prln- 
■dpal  irfnccrs,  knew  that  the  subordinate  serv- 
ants were  Incompetent,  or  that  the  macblnery 
used  was  defectlv&  To  avoid  this  result,  Bome 
-courts  have  held  that  superintendents  or  man- 
agers are  not  fellow  servants  with  tbe  men  em* 
ployed  to  work  under  them,  or  that  servants  em- 
plived  In  one  department  of  tbe  botiness  are  not 
fellow  servants  with  those  employed  In  another. 
Other  courts  have  held  that  they  are  all  fellow 
servants, but  that  the  master  canuotavold  hlsob- 
ligatlon  to  see  to  It  that  reasonable  care  shall  be 
«zvelsed  In  procuring  suitable  machinery,  in  keep- 
inglt  In  repalr.and  in  hiring  ondretalnlngcompe- 
tent  servants,  by  employing  a  servant  to  do  these 
tbinpi  for  bim ;  and  that,  If  he  does  employ  a 
.servant  for  this  purpose^  and  tbe  servant  does 
not  use  due  au%  tbe  master  Is  responsible." 

•c.  BuMdlarp  contequcnce$  dtdneed  from  the 
general  prtnofple. 

From  the  principle  that  the  master's  liability 
Is  a  peremptory  Inference  ot  law,  when  tbe  evi- 
Mli.  B.  A. 


tion;  that  the  defect  might  be  obeemd  hy 
close  inspection;  that  "I  think  that  a  man 
whose  business  it  was  to  construct  scaffold- 
ing upon  which  the  lives  of  men  depended, 
and  whose  duty  it  was  to  see  that  he  got 
sound  lumber,  would  see  the  curl  of  the  lum- 
ber with  the  naked  eye."  The  engineer  of 
the  bridge  company  testified  that  a  man  of 
ordinary  care  would  very  likely  not  have  ob- 
served the  defect,  although  "it  is  a  question 
hard  to  answer,  unless  you  hxre  it  all  here" 
(referring  to  the  fact  that  hut  part  of  the 
broken  plank  had  been  produced) ;  that 
planks  sometimes  have  such  defects  that 
cannot  be  obseri'ed  except  upon  careful  in- 
spection. If  the  duty  of  inspection  was 
delegated  to  the  foreman  in  charge  of  the 
work,  it  was  not  performed.  He  instructed 
common  laborers  to  select  tlie  planl^  and  to 
pick  out  the  best.   Such  selection,  however, 

deuce  shows  that  tbe  Injury  was  caused  by  a 
vIolatlMi  of  one  of  bis  nondelegable  duties,  sev- 
eral consequences  follow: 

If  a  master  has  no  representative  to  dlschaige 
the  nondelegable  duties  which  be  does  not  un- 
dertake to  discbarge  In  person,  he  Is  no  less  cul- 
pable than  where  the  representative  actually  ap- 
pointed for  that  purpose  performs  his  functions 
negligently.  Wilson  v.  Wllllmantic  Linen  Co. 
(1S8S)  50  Conn.  433,  47  Am.  Bep.  6S3;  Prescott 
V.  J.  Ottman  Lithographing  Co.  (1887)  20  App. 
Div.  897,  46  N.  Y.  Snpp.  812. 

The  master  Is  none  the  leas  responsible  be- 
cause he  did  not  kuow  that  bis  agent  was  habit- 
aally  careless  and  unlit  for  his  position.  Whaley 
V.  Rartlett  (1884  )  42  S.  C.  454,  20  S.  B.  745. 

The  mere  fact  that  a  vice  principal  had  given 
orders  which,  If  they  bad  been  executed,  would 
have  averted  tbe  catastrophe  from  which  Injury 
resulted,  will  not  discharge  bis  employer  from 
liability.  Empty  orders  will  not  suffice.  Mat- 
tlse  V.  Consumers'  Ice  Mfg.  Co.  (1894)  40  La. 
Ann.  1585,  16  So.  400. 

"All  tbe  eases,"  said  ths  court  In  Wilson  r. 
Wllllmantic  Linen  Co.  (1888)  60  Conn.  433,  47 
Am.  Rep.  568  (appliance  left  Incomplete),  "hold 
that  it  la  not  enough  for  the  master  to  order 
safe  machinery  to  be  constructed,  but  be  must 
exercise  reasonable  care  to  see  that  the  machin- 
ery is  In  fact  safe  after  the  order  has  been  exe- 
cuted. It  would  be  an  easy  matter  for  a  master 
to  escape  liability  If  an  order  to  construct  safe 
machinery  would  be  sufBclent.  That  would  be 
equivalent  to  exculpating  blm  entirely  from  all 
liability  in  tbls  regard." 

Compare  also  Fllke  v.  Boston  ft  A.  R.  Co. 
(1873)  58  N.  Y.  S49,  18  Am.  Rep,  646.  where  a 
brakeman,  who  bad  been  hired  to  Oil  a  vacancy, 
did  not  arrive,  and  the  train  was  sent  out  with 
an  Insaffldent  number  of  hands.  See  III.  1. 
intra;  Andersim  v.  Michigan  C.  B.  Co.  (1895) 
107  Mich.  691,  W  N.  W.  685  (assistant  rotul- 
master  sent  section  foreman  to  repair  defeiltivo 
track,  but  did  not  see  that  his  orders  had  been 
carried  out  properly)  ;  Galasso  v.  National  8.  S. 
Co.  (1S9S)  27  App.  Div.  169,  60  N.  Y.  Supp. 
417,  Bebearlng  denied  bi  61  N.  Y.  Sapp.  18S ; 
Fuller  V.  Jewett  (1880)  80  N.  Y.  46.  86  Am. 
Bep.  575,  Affirming  s.  c.  tab  item.  Stevenson  v. 
Jewett  (1878)  16*  Hun.  210  (here  It  was  ex- 
pressly said  by  tbe  court  of  appeals  that  the  su- 
perintendent of  repairs  was  not  negligent,  as 
he  hnd  given  proper  orders,  and  the  Immediate 
cause  of  the  Injury  was  the  fallore  of  tbe  me* 
cbanlcs  to  do  tbeir  work  properly)  ;  MeNamara 
V.  Brooklyn  City  R.  Co.  (1895)  11  Misc.  667.  32 
N.  Y.  Supp.  913 ;  Martel  v.  Boss  (1899)  Bap. 
Jud.  Quebec,  16  C.  8.  118. 

Tbe  fact  that  the  delinquent  was  not  the  sole 
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is  not  tLe  inspection  which  duty  to  the  serv- 
ant required.  The  common  laborer  might 
form  some  judgment  between  two  sticks  of 
timber,  and  select  the  better  one  as  they  ap- 
peared to  his  uninformed  and  inexperienced 
mind;  but  he  could  not  discover  that  which 
required  for  its  ascertainment  technical 
knowledge  of  woods  and  the  ripened  judg- 
mejit  of  an  expert.  There  is  no  evidence  of 
inspection  by  principal  or  by  vice  principal ; 
and,  failing  therein,  the  master  is  chargea- 
ble with  knowledge  of  such  defects  as  would 
have  been  ascertained  by  proper  inspection 
by  a  competent  person.  The  evidence  pro- 
duced by  the  ma.ster  renders  it  probable  that 
proper  inspection  would  have  discovered 
the  defect.  It  was  a  question  to  be  submit^ 
ted  to  the  jury  whether  the  duty  of  inspec- 
tion and  the  duty  to  furnish  suitable  mate- 
rial had  been  performed.    The  request  to 


direct  a  verdict  was  therefore  properly  over- 
ruled. 

The  plaintiff  in  error  preferred  three  re- 
quests to  cliarge  the  jury,  which  are  sub- 
stantially to  the  effect  that,  if  the  bridge 
compuny  had  furnished  an  abundance  of 
suitable  material  and  appliances  from 
which  the  foreman  and  other  workmen  en- 
gaged in  the  construction  of  the  bridge  oonld 
select  such  as  was  needed  for  the  several 
parts  of  the  temporary  structure,  then  the 
defendant  had  performed  its  duty,  and  ia 
not  liable  for  any  mistake  in  judgment  by 
the  foreman  or  other  servants  in  the  selec- 
tion of  suitable  material  out  of  the  mass 
provided  for  use,  although  the  plank  iu 
question  was  defective.  There  is  one  objec- 
tion common  to  the  three  requests  which 
renders  them  imjiroper.  Each  of  them  ex- 
cludes the  question  of  the  duty  of  the  de- 


person  to  whom  tbc  performance  of  a  nondele- 
rable  duty  was  Intrusted  as  respects  the  plafa- 
tifl'  will  not  uvall  the  master.  Cole  Bros.  r. 
Wood  (1894)  11  Ind.  App.  37,  SO  N.  B.  1074 
(the  court  remarked  that  the  master  "cannot 
shield  himself  from  liability  by  dividing  his  du- 
ties and  laying  them  on  various  subordinates"). 

The  foreman  of  the  shop  of  a  railway  com- 
pany Is  DO  more  a  fellow  servant  of  a  watchman 
loiared  by  the  explosion  oC  a  defective  boiler 
than  la  the  master  mechanic  who  has  general 
supervision  of  the  rei>alrs.  "Each  wtrbln  his 
sphere  Is  the  agent  of  the  company."  St.  Louis. 
I.  M.  &  S.  B.  Co.  T.  Harper  (1884)  44  Ark.  624. 

Similarly,  In  Brabblts  v.  Chicago  A  N.  W.  n. 
Co.  (1875)  38  Wis.  289,  the  contention  was  re- 
jected that  the  defendant,  althongh  It  might 
have  been  held  liable  If  the  nonrepair  of  the  de- 
fective engine  which  caused  the  Injury  bad  been 
due  to  the  nei!:IlgeDce  of  Its  master  mechanic, 
could  not  be  required  to  answer  for  similar  neg- 
ligence on  the  part  of  tbe  shop  foreman.  "Each 
In  bis  sphere,"  said  tbe  court,  "was  tbe  agent 
of  tbe  defendant,  charged  with  the  performance 
of  certain  duties  which  tbe  latter  owed  to  tbe 
public  and  to  Its  servants,  and,  on  principle,  it 
seems  quite  Immaterial  that  one  of  them  was 
subordinate  to  the  other,  oi  that  be  operated  In 
a  narrower  field.  The  relations  between  them 
were  not  unlike  those  usually  existing  between 
the  master  mechanic  and  general  manager  or 
raperlnteudent,  or  between  tbe  latter  and  tbe 
board  of  dlreeton.  The  functions  of  a  rail- 
way company  most  be  performed  by  numerous 
servants  or  employees,  and  among  these  there 
must  necessarily  be  a  gradation  of  authority,  ar- 
ranged with  reference  to  the  bustnesa  of  the 
eompsny.  Where  two  of  these  are  charged  with 
tbe  same  duty,  no  good  reason  Is  perceived  why 
tbe  company  should  be  held  liable  for  tbe  fail- 
ure of  one  to  perform  such  duty,  and  not  for 
tbe  failure  of  tbe  other.  In  this  case  the  mas- 
ter mechanic  and  foreman  were  each  charged 
with  tbe  duty  of  causing  all  defective  engines 
to  be  repaired;  and  tbo  failure  of  either  to  do 
so.  after  notice  that  an  engine  Is  oat  of  repair 
and  unsafe.  Is  nefrllgenee.  On  what  principle 
can  it  be  successfully  maintained  that  tbe  fali- 
nre  of  the  master  mechanic  tq  do  ao  Is  to  be  im- 
puted to  tbe  defendant  as  negligence,  while  tbe 
same  failure  by  tbe  foreman  Is  bis  own  negli- 
ftence,  and  not  that  of  tbe  defendant?  I  con- 
fess my  Inability  to  answer  tbe  question,  .  .  . 
It  would  be  monstrous  to  allow  tbe  defendant 
to  relieve  Itself  from  all  liability  for  a  breach 
of  that  duty  by  simply  charging  one  of  Its  In- 
ferior officers  or  servants  with  Its  performance. 
We  bold,  therefore,  that  the  Instruction  was  cor- 
rect,^ — that  notice  to  the  foreman  was  notice  to 
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tbc  defendant ;  that  the  negllgeoce  of  the  fare- 
,nian  was  the  negligence  of  tbe  defendant ;  and 
that  the  latter  Is  liable  to  the  plaintiff  for  the 
Injuries  received  by  bim  because  of  such  n^It- 
gence." 

The  nondlscbST^  of  a  personal  duty  Is  not  ex- 
cused by  proof  that  the  master  enunciated  a  rule 
requiring  employees  to  make  a  personal  examin- 
ation of  appliances  before  tmstlos  them.  Ballej 
V,  Rome,  W.  *  O.  B.  Co.  (1898)  189  N.  T.  802, 
34  N.  E.  918 :  Bookram  v.  Galveston,  H.  ft  S.  A. 
R.  Co.  (IBOO ;  Tex.  Civ.  App.)  5T  S.  W.  919. 

A  custom  to  perform  a  personal  duty  through 
the  agency  of  fellow  servants  Is  equally  Ineffec- 
tual to  shield  the  master.  If  It  Is  neslected. 
Donnelly  v.  Booth  Bros.  &  H.  1.  Granite  Co. 
(1897)  90  Me.  110.  37  Atl.  874. 

In  Boelter  v.  Ross  Lnmlwr  Co.  (1899)  103 
Wis.  324,  79  N.  W.  243,  a  servant  was  held  not 
to  be  precluded  from  recovering  for  an  Injurr 
sustained  through  tbe  giving  way  of  a  wheel  of 
tbe  loaded  wagon  on  which  he  was  riding,  due 
to  the  Diligence  of  a  fellow  servant  who  failed 
to  observe  a  custom  tbat  tbe  teamsters  should 
look  after  their  own  wagons. 

See,  however,  VII.  infra. 

As  to  tbe  effect  of  delegating  personal  duties 
to  an  Independent  eontraetor,  see  II.  Ii,  infra, 

d.  Battonale  Of       daaMM  of  lUtntUUgabU  do- 

UCM. 

The  establlsbmeDt  of  the  above  doctrine  bas 
undoubtedly  been  brought  about  by  a  recognition 
of  the  fact  that,  unless  the  master's  liability 
for  the  acts  of  a  vice  principal  were  admitted, 
the  rule  that  dangers  cansed  by  tbe  master's 
negligence  are  not  among  those  assumed  by  tbe 
servnnt  would  be  rendered  nugatory. 

In  Snow  T.  HouBStonIc  R.  Co.  (1864)  8  Alloi, 
441.  8(i  Aid.  Pec.  720,  It  was  urged  by  tbe  coun- 
sel for  the  defendant  that  tbe  omission  to  repair 
the  defect  which  occasioned  the  Injury  was  tbe 
resnit  of  tbe  negligence  of  tbe  person-  whose 
duty  It  was  to  see  tbat  certain  planks  across  the 
bl^way  were  kept  In  a  safe  and  proper  condi- 
tion, and  that  the  accident  was  therefore  cansed 
by  the  carelessness  of  a  fellow  servant.  Tbe  an- 
swer of  tbe  court  to  this  contention  was  as  fol- 
lows :  "This  argument  leaves  out  of  slgbt  the 
real  ground  on  which  tbe  Usbllit;  of  the  defend- 
ant rests.  If  tbe  argument  Is  well  founded,  then 
It  would  follow  tbat,  as  a  coriwratlon  can  act 
only  by  agents  or  servants.  It  would  escape  all 
responsibility  for  every  species  of  Injury  caused 
by  defective  machinery  and  apparatna.  or  badly 
oon<<tructed  tracks,  or  Inaufllclent  bridges,  and 
other  similar  caoses.  So,  an  Individual  could 
avail  himssit  of  a  aliBllar  ImmniUty,  If  be  oon- 
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fendant  in  a  work  of  this  character  to  have 
proper  inspection  of  the  lumber  furnished. 
It  is  uot  sufficient  discharge  of  the  master's 
duty  that  sufficient  good  material  should  be 
mingled  nith  bad  material  in  a  common 
mass.  Aa  we  have  pointed  out.  the  duty  of 
inspection  could  not  be  put  aside  or  dele- 
gated for  performance  to  ignorant  and  inex- 
perienced  men.  If  the  defect  were  obvious, 
the  master  failed  in  duty  in  permitting  the 
use  of  the  defective  plank.  If  proper  in- 
spection would  have  disclosed  the  defect,  al- 
though it  was  not  apparent  to  the  unedu- 
cated eye,  there  is  imputed  to  the  master 
knowledge  of  that  waich  a  proper  inspection 
would  hare  furnished.  If  the  defect  were 
latent,  and  not  discoverable  upon  proper 
ioEpection,  the  master  would  not  be  respon- 
sihle,  for  his  failure  to  inspect  worked  no 
harm.    The  requests  to  charge  wholly  ig- 


nored this  duty  of  the  master,  and  their  re- 
jection is  therefore  unavailing. 

In  submitting  to  the  jury  the  question 
whether  the  defect  was  such  as  to  charge 
the  maater  with  notice  of  it,  and  referring 
to  the  fact  that  only  a  part  of  the  defective 
plank  which  was  broken  was  exhibited,  and 
to  the  testimony  of  expert  witnesses  that 
had  examined  the  part  of  the  plank  in  evi- 
dence, the  court  charged  the  jury  that  they 
bad  a  right,  from  all  the  circumstances  in 
the  case,  and  from  their  inspection  of  the 
piece  exhibited,  to  determine  what,  in  all 
probability,  the  other  side  or  end  of  the 
plank  would  show  if  produced;  that  the 
jurymen  bad  a  right  to  use  their  experience 
of  lumber  of  this  kind,  and  supply,  as  far 
a!«  that  experience  and  their  sood  judgment 
went,  the  missing  portion  of  tne  plank;  that 
they  were  not  restricted  to  the  testimony  of 


ducted  bis  business  ezclUBively  by  agents  or 
servants.  But  tbe  rule  of  law  does  not  lead  to 
any  snch  absurd  result.  Tbe  Uabitttr  of  tbe 
master  or  employer  in  sncb  caaes  Is  founded,  as 
lias  been  already  said,  on  tbe  Implied  obligation 
of  bla  coutract  with  those  whom  be  employs  In 
his  service.  This  requires  bim  to  use  due  care 
in  Bupplyint:  and  maintaining  suitable  Instru- 
mentalities for  tbe  performance  oC  the  work  or 
duty  wblcb  be  requires  of  tbem,  and  renders 
bim  liable  for  damances  occatio&ed  by  a  neglect 
or  omission  to  fulUl  this  obligation,  whether  It 
arises  from  his  own  want  of  care  or  that  of  his 
agents  to  whom  he  Intrusts  the  duty.  But  It 
docs  not  extend  so  far  as  to  require  of  bim  tbat 
he  should  be  responsible  for  the  negligence  of 
bis  servanis.  If  of  competoit  skill  and  experi- 
ence. In  using  or  managing  tbe  means  and  appli- 
ances placed  In  tbelr  bands  In  tbe  course  of 
their  emploj-ment,  If  they  are  ntitbw  defective 
nor  InsuiBclent." 

In  Oilman  v.  Eastern  R.  Co.  (1866)  13  Allen, 
433,  90  Am.  Dee.  210,  after  laying  down  tbe 
rule  tbat  the  duty  to  bave  suitable  Instruments, 
whether  persona  or  things.  Is  nondelegable,  tbe 
court  proceeded :  "To  bold  otherwise  would  be 
to  exempt  a  maater  wbo  selected  all  bla  macbln- 
ery  and  servants  tbrougft  agents  or  superintend- 
ents, from  all  liability  whatever  to  their  fel- 
low servants,  although  he  had  Iwen  grossly  neg- 
ligent In  tbe  selection  or  keeping  of  proper  per- 
sons and  means  for  conducting  bis  business,  in 
tbe  case  of  a  corporation  tbe  president  and  di- 
rectors, at  least,  cannot  be  deemed  mere  serv- 
ants, but  must  be  considered  as  representing  tbe 
corporation  Itself." 

If  tbe  muster  suffers  machinery,  from  wear 
sod  tear  or  atlierwise,  to  become  so  bad  that  the 
hazard  is  greatly  increased,  this  Increased  has- 
ard  in  not  one  of  the  n^Ugeot  acts  of  tbe  fel- 
low workmen,  for  such  acts  are  merely  part  of 
tbe  ordinary  risks  Incident  to  the  employment. 
The  IncrpBKed  baxard  tbus  produced  Is  the  act 
of  tbe  master,  and  he  thus  enhances  tbe  risks 
which  the  servsnt  agreed  to  take.  He  cannot 
thus  shift  bis  responsibility  by  urging  that  the 
workman  wbom  he  employed  was  negilgoit.  To 
hold  tbat  tbe  master  could  do  so  would  be  to 
hold  tbat  be  was  under  no  obligation  In  respect 
to  appliances  or  machinery.  Bridges  v.  St. 
I^uls,  I.  H.  *  8.  B.  Co,  (1879)  0  Mo.  App.  302. 

It  appears  tbat  part  of  the  administrative 
functions  of  the  corporation  were  conflded  to 
snbagents  and  employees.  Snch  practice  may 
be,  and  probably  Is,  necessary  In  tbe  control  and 
government  of  ao  large  a  corporation  as  a  rail- 
road usually  Is.  But  the  performance  of  sacb 
delegated  power  bj  the  subagent  or  employees 
Is  the  act  of  the  corporation,  and  tbe  corpom- 
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tlou  is  responsible  for  its  faithful  and  prudent 
performance  to  the  same  extent  as  If  tbe  service 
were  performed  by  the  highest  officer  of  tbe  cor- 
poratlon.  Tyson  T.  South  &  Nortb  Ala.  B.  CO. 
( 1878}  61  Ala.  554,  S2  Am.  Rep.  8. 

In  Brown  v.  Gilchrist  (1890)  80  Mich.  56, 
46  N.  W.  82,  counsel  went  so  far  as  to  argue 
tbat,  because  tbe  delinquent  employee  bad  ab- 
solute control  and  direction  in  and  about  the 
business,  tbe  defendants  could  not  be  held  re- 
sponsible, and  urged  that  "there  Is  absolutely  no 
vrouad  .  .  ,  for  any  claim  tbat  either  of 
the  defendants  was  preset  or  superintending  or 
directing  in  person  the  erection  of  this  scaffold, 
or  the  selection  of  tbe  materials  of  which  It  was 
composed."  Tbe  comment  of  the  court  was  as 
follows;  "That  Is,  ttecauee  tbe  defendants  had 
delegated  tbe  authority  to  Mr.  Beed  to  select 
proper  materials,  and  to  direct,  control,  and  so- 
perlntend  the  erection,  they  should  escape  lia- 
bility. If  this  were  the  rule,  then  tbe  more 
tbey  remained  away  from  their  business, — ^tbe 
greater  power  and  authority  tbey  gave  a  fore- 
man or  manager  to  select  material,  employ  men 
to  build  a  safe  and  proper  scaffold,  upon  which 
other  servants,  who  bad  no  knowledge  of  tbe 
manner  of  Its  construction,  were  to  be  Invited 
to  work, — tbe  less  tbe  liability." 

See  also  Union  P.  R.  Co.  v.  Erlckson  (1804) 
41  Neb.  1,  20  L.  R.  A.  137,  59  N.  W.  347 ;  and 
the  passa^tes  quoted  infra,  from  tbe  opinion  in 
Indiana  Car  Co.  v.  Parker  (1885)  100  Ind.  181. 

But  there  Is  some  discrepancy  In  tbe  explana- 
tions of  Its  logical  basis  wblcb  are  found  in  the 
books.  The  most  satisfactory  standpoint  seems 
to  be  obtained  by  considering  It  to  be  an  appli- 
cation of  tbe  general  principle  of  jurisprudence, 
lhat  anyone  upon  wbom  a  duty  of  an  absolute 
quality  Is  imposed  must,  at  all  events,  see  tbat 
it  Is  adequately  discharged,  whether  he  under- 
takes its  performance  In  person,  or  employs  a 
deputy  for  that  purpose.  See  1  Seven,  Neg.  pp. 
41(3  ct  sea.;  Sbearm.  It  Bedf.  Neg.||  14,  176. 

That  Is  to  say,  the  care  wblcb  a  master  Is 
bound  to  use  he  can  exercise  through  another 
only  at  his  own  risk.  Van  Steenburgh  v.  Thorn- 
ton (1805)  58  N.  J.  L.  160,  33  Atl.  380. 

The  duty  to  exercise  reasonable  care  to  see 
that  the  place  furnished  for  a  servant  to  work 
Jn  is  reasonably  safe  Is  a  positive  obligation  to- 
wards tbe  servant ;  and  tbe  master  Is  liable  for 
any  failure  to  discbarge  that  duty,  whether  be 
undertakes  that  performance  personally  or 
through  another  servant.  Hess  v.  Rosenthal 
(1896)  160  III.  621,  43  N.  B.  743. 

Compare  also  tbe  statement  that  the  fact  tbat 
the  Insecure  condition  of  a  rallrond  track  la  re- 
motely due  to  tbe  negligence  of  some  servant 
who  fiUled  to  report  its  condition  and  pnt  It 
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wi messes;  that  they  might  use  their  own  in- 
telligence, and  their  own  experience  with 
lumber,  and  tlie  knowled^  which  they 
brmi^t  with  them  into  the  juzy  room;  and 
that  it  was  their  duty  to  use  that  informa- 
tion as  much  as  the  information  they  got 
from  the  witnesses.  The  question  then  be- 
ing considered  was  whether  the  defect  waa 
obvious,  and  whether  proper  inspection  of 
the  plank  would  have  disclosed  the  defect. 
Experts  in  woods  had  testified  upon  the  sub- 
ject, and  there  was  possibly  some  conflict  in 
their  evidence,  although,  as  we  read  ^eir 
testimony,  there  was  not  much  dispute  that 
a  proper  inspection  by  on  expert  competent 
to  judge  of  the  sustaining  strength  and  the 
character  of  woods  would  have  discovered 
the  defect;  but,  assuming  the  conflict,  we 
think  it  competent  for  a  jury,  in  judging  of 
the  opinions  of  experts,  to  bring  to  the  ques- 


tion the  application  of  their  own  knowledge 
and  experience.  The  experts  testified  to 
their  opinions.  The  force  of  such  opinion 
is  to  be  determined  by  the  jury,  ana  they 
might  properly  bring  to  bear,  in  conaider- 
ing  the  value  which  they  should  place  upon 
the  opinions  expressed,  their  awn  good 
sense,  judgment,  and  experience. 

In  Head  v.  Eargrave,  105  U.  S.  45,  26  L. 
ed.  1028,  where  witnesses  had  testified  to  the 
value  of  professional  services,  the  court,  by 
Mr.  Justice  Field,  said:  "To  direct  them  [the 
jnry}  to  find  the  viUue  of  the  services  from 
the  testimony  of  the  experts  alone  was  to 
say  to  them  that  the  issue  should  be  deter- 
mined by  the  opinions  of  the  attorneys,  and 
not  by  the  exercise  of  their  own  judgment 
of  the  facts  on  which  those  opinions  were 
given.  The  evidence  of  experts  as  to  the 
value  of  professional  services  does  not  dif- 


iQ  repair  will  not  excuse  the  companr  from  lla- 
tilllt7.  O'Donnell  r.  Alleghen;  Valley  R.  Co. 
nStlQ)  ed  Pa.  2se,  9S  Am.  Dec.  S36  (the  word 
"remotely"  seems,  however,  to  be  ased  with 
some  want  of  accuracy  here.  It  the  aegllgence 
ot  tbe  serraDt  Is  "remote"  In  the  ordinary  sense 
In  which  that  term  Is  ased  in  dlscnsslons  as  to 
caoaatlon,  It  would  clearly  not  be  an  element  In 
the  case  at  all,  instead  of  being  one  which 
merely  did  not  prevent  liability  from  attach- 
ing). 

It  Is  manifest  that.  If  the  decisive  elements 
are  tbe  nonperformance  of  an  obligation  and  the 
legal  significance  of  the  resulting  conditions,  as 
ibetokenlng  care  or  the  absence  of  care,  the  fact 
that  those  conditions  may  have  been  Immedi- 
ately doe  to  tbe  act  of  a  human  agent  becomes 
an  element  In  the  Investigation  as  entirely  neu- 
tral and  unimportant  as  If  the  master  had 
tirought  them  about  by  his  own  management  of 
an  Inorganic  instrumentality  or  of  one  of  the 
lower  animals.  This  point  of  view  Is  distinctly 
apparent  in  the  statement  that,  where  the  cause 
of  action  relied  on  is  an  alleged  failure  of  the 
defendant  to  use  reasonable  care  to  provide  safe 
materials  for  the  plaintiff's  work,  the  question 
to  be  decided  Is  whether  the  defendant  failed  In 
that  specific  duty,  and  It  Is  of  no  consequence 
bow  tbe  materials  fumlsbed  became  dangerous, 
whether  by  the  act  of  a  fellow  servant  or  oth- 
erwise. Neveo  V.  Sears  (1892)  165  Mass.  SOS. 
29  N.  E.  472. 

Some  places  of  work  and  some  kinds  of  ma- 
chinery are  more  dangerous  than  others,  but  that 
Is  something  which  Inheres  In  tbe  thing  Itself, 
which  Is  a  matter  of  necessity,  and  cannot  be  ob- 
viated. But  within  such  limits  the  master  who 
provides  the  place,  tbe  tools,  and  the  machin- 
ery owes  a  positive  duty  to  his  employee  In  re- 
spect thereto.  That  positive  duty  does  not  go 
to  the  extent  of  a  guarantee  of  safety,  but  It 
does  require  that  reasonable  precautions  be : 
taken  to  secure  safety,  and  it  matters  not  to 
tbe  employee  by  whom  that  nfety  la  secured,  or 
the  reasonable  precautions  therefor  taken.  He 
has  a  right  to  look  to  tbe  master  for  the  dis- 
charge of  that  duty,  and  If  the  master,  Instead 
of  discharging  It  himself,  sees  fit  to  have  It  at- 
tended to  by  others,  that  does  not  change  tbe 
measure  of  obligation  to  the  employee,  or  the 
letter's  right  to  Insist  that  reasonable  preean- 
tlon  shall  be  taken  to  secure  safety  in  these  re- 
apeets.  Italtlmore  ft  O.  R.  Co.  v.  Baa^  (18DS) 
149  U.  S.  868,  ?8T.  87  L.  ed.  772,  781,  18  Sup. 
Ct.  Eep.  9X4. 

The  applicability  of  this  elementary  concep- 
tion, however.  Is  not  always  brought  out  as 
'Clearly  as  might  be  desired  In  the  passsge  In 
which  Judges  have  undertakm  to  state  the 


grounds  of  the  master's  liability.  Thns,  It  Is 
sometimes  said  that  a  servant  who  is  Intrusted 
with  tbe  discbarge  of  one  of  tbe  so-called  non- 
delegable or  nonassignable  duties  la  an  agent, 
not  a  servant,  such  agency  being  regarded  as  a 
deduction  from  the  fact  that  the  rule  which  Im- 
putes to  servants  an  acceptance  of  the  risks  of 
a  fellow  servant's  negligence  ceases,  under  tbe 
opposed  circumstances,  to  be  operative  because 
the  reasons  upon  which  Its  existence  depends  are 
not  properly  applicable.  But  the  extract  quoted 
below  shows  that  the  consideration  by  wblefa  the 
Implication  usually  indulged  as  to  aoch  an  ae- 
cpptance  of  tbe  risks  la  deemed  to  be  overridden 
is  really  the  absolute  quality  of  the  duties  dis- 
charged by  the  agent. 

Id  Indiana  Car  Co.  v.  PaAer  (1885)  100  Ind. 
181,  the  court  said :  "where  tbe  duty  is  one  ow- 
ing by  the  master,  and  he  Intrusts  Its  perform- 
ance to  an  agent,  the  agent's  negligence  is  that 
of  the  master.  As  the  master  Is  charged  with 
the  Imperative  duty  of  providing  safe  and  suit- 
able appliances,  this  duty  he  must  perform,  and 
If  be  Intrusts  It  to  an  agent,  and  the  agent 
performs  It  in  his  pisce,  the  sgent's  act  is  that 
of  the  master.  In  authorizing  an  agent  to  per- 
form such  an  act,  the  piioclpal  Is,  in  legal  con- 
templation, himself  acting  when  the  agent  acts, 
for  he  who  acts  by  an  agent  acts  by  himself. 
This  principle  does  not  conflict  with  any  of  the 
general  rules  we  hsve  ststed.  for  tbe  agent  as- 
sumes, by  suthorlty,  the  master's  place,  and 
does  what  the  law  commands  the  master  to  do. 
He  Is,  for  the  occasion  and  In  the  eyes  of  tbe 
law,  the  master.  If  it  be  true  that  the  agent's 
act  Is  the  master's  act,  then  It  must  be  true 
that  the  negligence  involved  In  the  act  Is  that 
of  the  master  himself.  The  rule  whlcb  absolves 
the  master  from  liability  for  the  negligence  of 
tbe  fdlow  servant  has  no  appllcatitm  whatever 
where  tbe  agent  stands  in  the  master's  ^ace. 
Tbe  reason  of  the  rule  tails,  and  where  the  rea- 
son falls,  80  does  the  rule  Itself.  The  reasons 
which  support  the  rule  are  that  servants  take 
the  riaks  of  the  employment  apon  which  they 
enter,  and  that  public  policy  requlrea  that  fel- 
low servants  should  each  be  an  observer  of  the 
conduct  ct  tbe  other.  Farwell  v.  Boston  ft  W. 
R.  Corp.  (1842)  4  Met  40.  88  Am.  Dec.  889. 
The  first  of  these  reasons  completely  falls  when 
It  Is  brought  to  mind  that  the  servant  does  not 
assume  the  risk  arising  from  unsafe  and  unsuit- 
able machinery  and  appliances.  The  second  as 
surely  and  completely  falls  what  we  afDrm,  as 
under  all  the  authorities  affirm  we  must,  that 
the  duty  to  provide  safe  appliances  rests  upon 
the  master,  and  not  on  any  servant,  tor,  surely, 
servants  are  not  bound  to  be  observers  of  tha 
nuister's  conduct.   It  iM,  thwefore,  not  at  all 
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fer  in  principle  from  such  evidence  aa  to  the 
value  of  labor  in  other  departments  of  busi- 
ness,  or  as  to  the  value  of  property.  So  far 
from  laying  aside  their  own  general  know!- 
■edge  and  icfeas,  the  jury  should  have  applied 
that  knowledge  and  those  ideas  to  the  mat- 
ters of  fact  in  evidence  in  determining  the 
weight  to  be  give  to  the  opinions  expressed, 
and  it  was  only  in  tiiat  way  that  they  could 
«rrive  at  a  just  conclusion.*' 

In  The  Conqueror,  166  U.  S.  110,  41  L. 
-ed.  937,  17  Sup.  Ct.  Rep.  510,  damages  were 
cloimed  for  the  detention  of  a  boat,  and  it 
was  urged  that  the  amount  of  the  damage 
stiould  be  determined  by  the  testimony  given 
-as  to  the  value  of  the  use  of  the  boat.  The 
court,  by  Mr.  Justice  Brown,  observed ; 
"While  there  are  doubtless  authorities  hold- 
ing tli.it  a  jury  .  .  .  has  no  right  arU- 
trarily  to  ignore  or  discredit  the  tertunony  of 

■dlffleult  to  elearljr  discriminate  and  bftMuUy 
mark  the  difference  between  a  case  where  It  Is 

tbe  master's  dotr,  as  master,  that  Is  neglected, 
and  a  case  where  It  Is  tbe  fellow  servant's  doty, 
KB  servant,  that  la  negligently  performed.  A 
servant  bas  a  right,  hlmaelf  exercising  ordinary 
rare,  to  rely  upon  bis  master's  care  and  dili- 
gence. He  is  not  bound  to  watch  his  master 
ae  he  is  bis  fellow  servant.  The  rights  are  re- 
ciprocal,  the  master  bas  his  duty  as  the  serv- 
ant has  his.  When  the  master's  duty  Is  negll- 
Kt-ntly  done,  he  It  Is  who  la  guilty  of  a  breach  of 
dnty  although  be  acted  tbrougb  tbe  medium  of 
an  agent.  If  the  master  were  permitted  to  es- 
cape his  duty  by  shifting  It  to  an  agent,  the 
prnotlcal  result  would  be  his  entire  absolution 
from  the  dnty  which  the  law  Imposes.  Tbe  law 
will  not  permit  this  result,  fox  It  will  not  per- 
mit a  doty  to  bs  evaded,  but  wUl  require  per- 
formance by  the  person  upon  wbom  It  has  fixed 
It." 

Another  explanation  treats  the  master's  lia- 
bility as  tbe  result  of  the  fact  that  tbe  em- 
ployees who  discharge  nondelegable  duties  are 
not  In  the  same  department  as  the  employees 
who  use  the  various  instrumentailtles  which  are 
tbe  snbject-matter  of  those  duties. 

The  agents  who  are  charged  with  the  duty  of 
supplying  safe  machinery  are  not.  In  the  true 
sense  of  the  rule  relied  on.  to  be  regarded  as 
fellow  servants  of  those  who  are  engaged  In  op- 
erating It.  They  are  charged  with  the  master*! 
-duty  to  fals  servant,  ^ey  are  employed  In  dis- 
tinct aud  Independent  departments  of  service, 
and  there  Is  no  difficulty  in  dtstingnlsbing  them, 
even  when  tbe  same  person  renders  service  by 
turn  In  each,  as  the  convmtenee  of  the  em- 
ployer may  require.  Ford  v.  Fltchbui^  B.  Co. 
(1S72)  110  Mass.  240,  14  Am.  Rep.  598,  Quoted 
with  approval  In  Hough  v.  Texas  ft  P.  R.  Co. 
(1879)  100  U.  8.  213,  26  L.  ed.  012. 

All  those  by  whom  a  corporation  performs  Its 
work  are  Its  snrants,  and  thus  fellow  servants 
-each  with  the  other.  But  the  relation  in  which 
those  who  together  manage  the  train  for  the 
purpose  of  performing  transportation  stand 
each  to  the  other  Is  quite  different  from  that 
which  they  bear  to  those  who  perform  tbe  work 
of  It»  construction  and  repair ;  and  they  have  a 
right  to  expect  tbe  suitable  InstmmenullUes 
and  appliances  which  It  Is  the  duty  of  tbe  mas- 
ter to  furnish.  Elmer  v.  Locke  (1883)  136 
Mass.  576. 

lliat  doctrine  (the  nonliability  of  the  master 
for  tbe  negllgenee  of  a  fellow  servant)  was 
never  applied  onless  the  one  Injured  and  tbe  one 

at  fault  were  engaged  in  the  same  general  em- 
ployment. Whatever  conflict  bas  arisen  In 
cases  bas  been  as  to  what  should  be  considered 
ML.  IL  A. 


unimpeached  witnesses  so  far  as  they  testi- 
fy to  facts,  ...  no  such  obligation  at* 
taches  to  witnesses  who  testify  merely  to 
their  opinion;  and  the  jury  may  deal  with 
it  as  they  please,  giving  it  credence  or  not, 
as  their  own  experience  or  general  knowl- 
edge of  the  subject  may  dictate.  .  .  . 
The  ultimate  weight  to  be  given  to  the  testi- 
mony of  experts  is  a  question  to  be  deter- 
mined by  the  jury,  and  there  is  no  rule  of 
law  which  requires  them  to  surrender  their 
judgment,  or  to  give  a  controlling  influence 
to  the  opinions  of  scientific  witnesses." 

In  the  14th,  15th,  16th,  and  17th  para- 
graphs of  the  charge,  to  which  exceptions 
were  taken,  the  court  below  dealt  with  the 
question  of  the  character  which  th«  foreman 
assumed  with  respect  to  the  selection  ct  this 
plank,  and  whether  selection  of  it  1^  him 
would  be  selection  1^  the  company,  and  hii 

the  same  general  employment.  The  rule  adopted 
by  the  Federal  courts,  and  by  most  of  tbe  states 

and  which  seems  to  as  most  In  consonance  with 
reason  aud  humanity,  is  that  those  employed  by 
the  master  to  provide  or  to  keep  In  repair  tbe 
place,  or  to  supply  tbe  machinery  and  to<ris,  for 
labor,  are  engaged  in  a  different  employment 
from  those  who  are  to  use  tbe  place  or  applian- 
ces when  provided,  and  they  are  not  therefore, 
as  to  each  other,  fellow  servanta  In  sach  case 
tbe  safety  of  tbe  place  where  tbe  work  Is  to  be 
done  represents  the  master  In  such  a  sense  that 
tbe  latter  Is  liable  for  his  negligence.  Boux  v. 
BIo<^t  *  D.  Lumber  Co.  (1893)  94  Hlch.  607, 
616,  54  N.  W.  402. 

Those  employed  by  tbe  master  to  provide  or 
to  keep  In  repair  tbe  place,  or  to  supply  the  ma- 
chinery and  tools,  tor  labw,  are  engaged  In  a 
different  employmoit  from  those  who  are  to  use 
the  place  or  appliances  when  provided,  and  they 
are  not  therefore,  as  to  each  other,  fellow  serv* 
ants.  In  such  case  tbe  one  whose  duty  it  Is  to 
provide  and  look  after  tbe  safety  of  the  place 
where  the  work  Is  to  be  done  represents  the  mas- 
ter tn  such  a  sense  that  the  latter  Is  liable  for 
bis  negligence.  Badowskl  v.  Michigan  Car  Co. 
(1890)  84  Micb.  100,  47  N.  B.  598. 

To  provide  machinery,  and  keep  It  In  repair, 
and  to  use  It  tor  tbe  purpose  Intended,  are  very 
distinct.  They  are  not  employments  In  the 
same  eommoa  service  leadlhg  to  tbe  same  com- 
mon resnlts.  The  <«e  may  be  said  to  b^n 
where  the  otber  ends.  Bbanney  v.  Androscog- 
gin Mills  (1S76)  06  Me.  420. 

In  St.  Louis  &  8.  F.  B.  Co.  v.  Weaver  (1886) 
86  Kan.  412.  67  Am.  B^.  176,  11  Fac  408,  the 
roadmaster,  the  dlvlslra  roadmaater,  and  the 
section  foreman  and  his  assistants  were  In  one 
line  of  duty,  while  the  trainmen  were  In  another 
and  a  different  line  of  duty,  and  each  set  with- 
in Its  own  line  of  employment  represented  the 
master  as  to  the  other  set :  and  tbe  members  of 
one  set  were  not  tbe  mere  fellow  servants  with 
the  members  of  the  otber  set.  The  principal 
ground  upon  which  tbe  doctrine  bas  been  estab- 
lished that  the  master  is  not  liable  for  any  neg- 
ligence that  might  take  place  as  between  mere 
fellow  servants  Is,  that  such  fellow  servants 
work  together  la  tbe  same  Una  of  employmoit, 
are  Intimately  acquainted  with  each  other,  and, 
knowing  each  other  better  than  tbe  master  could 
possibly  know  any  one  of  them,  they  take  all 
risks  of  ucKlIgence  on  the  part  of  their  fellow 
servants ;  that  If  any  servant  chooses  *'.o  work 
with  a  known  Incompetent  or  negligent  fellow 
servant,  without  Informing  the  master,  be  him- 
self should  tske  all  tbe  risks  and  consequences 
ot  bis  fellow  servant's  uegllgence  and  Incapac- 
ity, the  master  being  required  only  to  use  rea- 
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n^igence  in  the  sdection  the  negligcnoe  of 
the  company;  or  whether  he  stood  in  the 
llj^t  of  a  fellow  servant,  and  therefore  the 
master  would  not  be  responsible  for  his  act. 
The  court  chared  that  under  the  circum- 
stances the  foreman  stood  in  the  atcad  of  the 
company,  and  his  act  in  t}iat  respect  was 
the  act  of  the  company;  "that,  if  it  were 
within  his  opportumty  to  prevent  the  use  of 
this  plank,  and  from  his  neglect  this  plank 
w«nt  into  the  structure  of  the  false  work, 
then  that  n^ligence  is  imputable  to  the 
company,  the  same  as  if  the  company  were 
itself  present,  and  had  taken  the  pUnk  he 
actually  took,  and  placed  it  in  the  struc- 
ture." The  court  further  charged  that,  if 
the  jury  were  satisfied  "that  the  plank  in 
question  was  defective,  and  that  the  defect 
was  obvious,  and  that  it  being  placed  there 
In  this  false  work  was  n^igence  of  the  fore- 
man, and  that  the  foreman  bad  an  oppor- 
tunity or  had  knowledge  of  its  having  been 

sonable  and  ordinary  care  and  diligence  In  the 
original  employment  and  the  aobsequent  reten- 
tion of  only  mch  Krrants  as  are  competent  and 
habltnaJly  carefnl.  Dow  v.  Kansas  P.  R.  Co. 
(1871)  8  Ean.  642.  646.  But  where  employees 
work  in  dllTerent  lines  of  employment,  one  hav- 
ing no  means  of  knowing  anything  about  tlie 
boa  I  ne  88  or  qaalitlcstlonfl  of  the  other,  and  being 
wholly  unacquainted  with  the  other,  they  can- 
not be  said  to  be  fellow  serrajits  within  the 
meaclng  of  the  foregoing  rule ;  and  this  state  of 
things  fairly  represents  the  condition  of  a  rail- 
road section  foreman  and  an  engineer  on  a 
fralj^t  train,  and  Che  relatl<m  existing  between 
them.  Therefore,  where  a  railroad  company 
delegates,  directly  or  Indirectly,  to  a  section 
boss  or  section  foreman  the  duty  of  keeping  a 
ceo-taia  section  of  the  railroad  In  proper  condi- 
tion and  repair,  and  to  warn  trainmen  in  case 
of  danger,  and  the  section  boss  falls  to  perform 
bis  duty  In  these  respects,  and  a  trainman  fa 
Injured  by  reason  of  such  negligence,  the  rail- 
road is  reaponalble. 

■There  is  a  certain  Incongruity  In  holding  that 
the  duty  to  exercise  reasonable  care  In  providing 
reasonably  safe  appliances  and  machinery  is  a 
peraoual  tme^  which  cannot  be  delegated,  and 
at  the  same  time  holding  that  If  the  failure  to 
exnclse  such  reasonable  care  was  the  neglect 
of  a  fellow  servant  of  the  party  Injured,  then 
the  master  la  not  liable;  and  it  seema  more  cor- 
rect to  say  tbat  agents  who  are  charged  with  the 
duty  of  sopplylng  machinery  and  appliances  are 
not,  when  so  doing,  In  the  true  sense,  to  be  re- 
garded SB  fellow  BervantB  of  thoae  who  are  en- 
gaged In  the  use  of  the  same.  Edward  Ulnes 
Lumber  Co.  v.  Llgas  (1808)  172  lU.  316,  fiO  N. 
H.  225,  commenting  on  Fraser  v.  Red  River 
Lumber  Co.  (1891}  45  Ulnn.  285.  47  N.  W.  785. 

In  Cadden  v.  American  Steel  Barge  Co. 
(1804)  88  Wla.  40».  60  N.  W.  800,  the  court, 
after  declaring  that  the  defendant  must  answer 
for  the  negligence  of  the  woricmen  employed  to 
build  a  scatfold.  for  the  reason  that  the  duty 
they  were  performing  was  nondelegable,  contin- 
ued thua:  "The  scaffold  builders  were  not  In 
the  true  sense  of  the  rule  relied  on  fellow  serv- 
ants with  the  plalDtlir,  who  was  nslng  the  scaf- 
fold, but  were  charged  with  the  duty  of  the  mas- 
ter to  the  servant,  and  witre  therefore  engaged 
Id  b  distinct  and  independent  department." 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Seeley  (1894) 
64  Kan.  21,  37  Fac.  104,  an  employee  Intrusted 
with  the  duty  of  Inspecting  cars  was  declared 
not  to  be  In  the  same  branch  of  the  service  as  a 
brakeman,  though  the  rest  ot  the  argument  was 
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placed  there,  and  that  the  foreman  had  all 
the  powers  which  I  have  named,  and  which 
are  not  disputed,  the  company  would  be  re- 
sponsible for  his  neglect.''  It  may  not  be 
denied  that  in  the  argumentative  part  of 
the  charge  leading  up  to  the  instructiou 
stated  there  are  some  things  stated  of  doubt- 
ful correctness,  and,  if  given  in  a  charge  tO' 
a  jury,  when  the  question  of  principal  or 
rice  principal  bun^  in  the  balance,  we  should 
hesitste  to  sustain  thwn.  It  must  be  re- 
membered, however,  that  there  is  here  total 
failure  of  evidence  that  the  master  had  pro- 
cured this  lumber  to  be  inspected;  tiiat  by 
authority  of  the  master  the  lumber  was  pur- 
chased by,  and  used  under  the  direction  of, 
thiii  foreman  In  this  work.  Tbe  duty  ot  in- 
s]>ection  would  seem  from  the  evidence  to- 
have  been  delegated  to  the  foreman.  There 
is  no  evidence  that  that  du^  was  performed 
1^  him.  In  respect  thereof  he  stood  for  the- 
master,  and  was  vice  principaJ,  and  was  not 

based  on  the  theory  that  the  duty  of  inspec- 
tion was  uonaaslgnaMe. 

In  Gray  v.  Brassey  (1852)  15  Sc.  Sess.  Cat. 
2d  series,  135,  one  of  the  cases  approved  Is  Bar- 
tonstalil  Coal  Co.  v.  Held  (1858]  8  Hacq.  H.  L. 
Cas.  1*60,  4  Jur.  N.  S.  767.  The  complaint  was 
held  good  for  the  reason  that  It  showed  the  In- 
jury to  have  been  received  owing  to  the  negli- 
gence of  a  ser^  aot  in  another  department  with 
which  the  plaintiff  had  no  concern,  vis.,  that  of 
furnishing  machinery. 

To  pronounce  such  a  standpoint  to  be  erron- 
cons  would  scarcely  be  Justiflable  in  view  of 
the  body  of  authorities  by  whom  It  haa  been 
adopted.  But  it  is  certainly  open  to  some  objec- 
tion. But  the  conception  of  a  dllTerence  ot  de- 
partment Ifl  also  suggestive  of  tbat  claas  of 
c»ses  in  «hich  tbe  delinquent  and  injured  serv- 
ants wei-e  engaged  In  spheres  of  work  so  discon- 
nected tbat  neither  can  be  deemed  to  have  as- 
anmed  the  riska  of  the  other's  negligence.  See 
note  to  Sor.eid  v.  Guggenheim  Smelting  Co. 
(1900  :  N.  J,  L.J  50  L.  B.  A.  430-442. 

Merely  for  the  pnri«>ge  of  securing  greater 
verbal  preclaloD,  therefore.  It  seems  desirable 
that  the  conception  should  be  reserved  for  the 
settlement  ot  these  cases  alone.  Moreover,  If 
the  phrase  Is  used  to  describe  these  two  dis- 
tinct kinds  of  relations  between  delinquent  and 
injured  servants,  we  are  confronted  by  the  logi- 
cal dlOlrulty  tbat  the  degree  of  disconnection 
which  will  prevent  this  Implication  may,  h  !• 
manifest,  exist  no  less  between  two  servant* 
who  are  using  Instrumentalities  than  between 
one  servant  belonging  to  this  category  and  an- 
other who  Is  discharging  nondelegable  duties 
with  respect  to  thoae  Instrumentalities.  This 
objection  Is  not  obviated  by  the  fact  tbat  som^- 
tlmes  those  relations  may  be  auch  that  It  may  be 
eoiially  possible  and  proper  to  refer  the  master's 
liability,  either  to  tbe  Idea  ol  a  difference  of  de- 
partment, as  that  phrase  la  commonly  under* 
atood.  or  to  the  Idea  of  tbe  nondelegability  of 
the  duty  omitted. 

In  Chicago  &  A.  R.  Co.  T.  Maroney  (l897i  l7if 
111.  620,  48  N.  B.  9.13,  Afflrmlng  (1896)  67  111. 
App.  61&,  the  appellate  eonrt  decided  In  tbe 
plaintiff's  favor  on  the  ground  that  the  carpen- 
ters who  built  a  scaffold  were  not  consociated 
with  the  plaintiff,  a  maaon,  who  used  it;  while 
tbe  supreme  court  sustained  the  action  on  tbe 
ground  that  the  carpenters  were  discharging  m 
non-delegable  duty. 

In  Chicago  &  N.  W.  B.  Co.  v.  Jackson  (iSTtn 
55  111.  49Z.  8  Am.  Bep.  661,  the  court  upheld 
a  verdict  tor  the  plalntiir,  nslng  the  followlns 
lauguace :   "This  car  was  placed  upon  tbs  roa<t 
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eoservant  with  those  Amplojred  upon  the 
structure.  The  charge  to  which  objection  is 
taken  makes  the  question  of  liability  to  de- 
pend upon  t}ie  question  whether  the  defect 
was  obvious,  and  the  defective  plank  placed 
in  tile  false  work  through  the  negligence  of 
tne  foreman.  If  any  just  exception  can  be 
taken  to  this  charge,  it  is  that  it  was  too 
fevorable  to  the  bridge  ocmipany.  It  was 
not  bound  only  in  the  event  that  the  defect 
was  obvious.  It  was  chargeable  with  such 
knowledge  as  a  proper  inspection  would  have 
given.  The  defect  may  not  have  been  obvi- 
ous  to  the  untrained  eye  and  the  unskilled 
labcffer,  or  to  the  fweman;  but  to  one  expe- 
rienced in  wooderaft,  as  the  evidence  shows, 
the  defect  might  have  been  discovered,  and, 
if  discoverable,  the  master  is  chargeable 
with  the  knowledge  which  inspection  would 
have  given. 
Certain  evidence  was  objected  to  upon  the 

b7  someone  superior  to  appellee  In  authority, 
and  he  was  acting  under  such  autborit?.  The 
]ar;  might  reasonably  Infer  that  those  placing 
It  on  the  road  knew  Its  condition.  He  had  no 
choice  bat  to  obej  orders,  and  was  compelled  bj 
those  above  him  In  authority  to  ascend  the  car 
and  again  descend  and  unconple  the  car  from  the 
engine  when  required.  He  was  not  and  could 
not  be,  responsible  for  the  defect.  Nor 
should  he  be  held  liable  for  the  defective 
car,  as  he  neither  tarnished  It  nor  placed 
It  upon  the  track.  Nor  should  he  be  held  re- 
sponsible for  the  acts  of  those  who  did,  as  fd- 
low  servants,  as  the  fault  was  not  that  of  such 
a  servant  engaged  In  the  same  department  of 
the  common  business.  It  was  the  act  of  a  su- 
perior In  another  department." 

In  Moon  T.  Richmond  A  A.  B.  Co.  (1884)  78 
Ta.  745,  49  Am.  Rep.  401,  a  section  forenuui  was 
held  not  to  be  a  fellow  servant  of  trainmen  on 
the  double  ground  that  he  was  In  a  different  de- 
partment, and  that  he  was  responsible  for  the 
proper  discharge  of  the  nonasslpiable  dutr  of 
keeping  the  tra<^  In  safe  condition. 

e.  Jiaster  aometlmea  liable  both  on  account  of 
the  character  of  the  negligent  act  and  the  of- 
ficial poeition  of  the  negligent  servant. 

The  performance  of  the  nwidelegable  duties  is 
not  Infrequently  Intrusted  to  some  emploTee 
who  controls  a  larger  or  smaller  number  of  sub- 
ordinates, ft  follows,  therefore,  that  If  such  an 
employee  causes  Injury  to  one  of  his  subordi- 
nates, by  delinquency  In  respect  to  one  of  those 
duties,  and  the  nature  and  extent  of  the  control 
exercised  by  him  are  such  as  to  constitute  him  a 
▼Ice  principal,  the  roaster's  Ilabtllty  may  be  In- 
ferred Indifferently  from  their  official  position, 
or  from  the  character  of  the  n^Ilgent  act.  This 
situation  may  present  Itself  both  In  Jurisdic- 
tions where  the  mere  exercise  of  control  Is 
deemed  to  confer  representative  capacity  (see, 
for  example,  the  following  decisions  In  favor  of 
sen  ants  Injured  by  the  negligence  of  their  fore- 
man In  the  matters  Indicated  by  the  memoranda 
appended  to  the  citations:  Bowen  v.  Chicago, 
B.  ft  K.  C.  R.  Co.  [18881  95  Mo.  268,  8  S.  W. 
230 :  [bridge  not  repaired] ;  Union  P.  R.  Co.  v. 
Fray  [1800]  43  Kan.  760,  23  Pac.  1089  [derrick 
not  repaired]  ;  Browning  v.  Wabash  Western  R. 
Co.  [18S3]  124  Uo.  S5.  24  8.  W.  731,  Affirmed 
[18941  In  27  8.  W.  644  [brakestaffs  removed 
from  freight  cars]  ;  Taylor  v,  Missouri  P.  R.  Co. 
[1801 :  Ho.)  16  8.  W.  206  [defective  coupling 
furnished] ;  Banks  v.  Wabash  Western  R.  Co. 
[1690]  40  Ho.  App.  458:  Richmond  Granite  Co. 
V.  Italley  [1896]  92  Va.  554,  24  8.  E.  232  [rule 
54  L.  R.  A. 


ground  that  it  was  not  cross-examination. 
It  is  largely  a  matter  of  discretion  with  the 
trial  court  to  determine  the  extent  to  which 
a  cross-examination  will  be  permitted,  and 
we  are  not  disposed  to  interfere  with  that 
discretion  where  it  is  manifest — as  we  think 
it  here  is — that  a  just  verdict  has  been  ren- 
dered, and  that  the  testimoi^  objected  to 
could  not  have  improperly  affected  the  re- 
sult. The  exception  to  that  part  of  the 
charge  bearing  upon  the  testimony  so  ad- 
duced is  too  general,  failing  to  indicate  the 
ground  of  objection.  Stewart  v.  Morris,  37 
C.  C.  A.  562,  96  Fed.  703;  Columbus  Consir. 
Co.  T.  Crane  Co.  40  C.  C.  A.  35,  98  Fed.  946. 
41  0.  0.  A.  189,  101  Fed.  55;  Adama  v. 
Shirk,  43  C.  C.  A.  407.  104  Fed.  64. 

We  have  considered  the  other  objections 
urged,  and  do  not  find  them  of  sufAcient 
merit  to  warrant  discussion  of  them. 

The  judgment  m  affirmed. 


abrogated] )  :  and  In  Jnrisdlctlons  where  such  ca- 
pacity Is  atoiltted  only  In  the  case  of  agents 
managing  an  entire  bueiaess  or  a  distinct  de- 
partment thereof.  See  the  cases  cited  In  the 
note  to  O'Nell  V.  Great  Northern  B.  Co.  (1000 : 
Ulnn.)  51  L.  B.  A.         559.  572. 

f.  Doofrfne  of  nondelegable  dutiet  applicable  lo 

artificial  persons. 

Although  a  categorical  affirmation  of  such  a 
point  might  seem  scarcely  necessary,  there  Is 
spedRc  authority  tor  the  doctrine  that  a  corpo- 
ration is  no  less  responsible  than  a  natural  per- 
son for  the  proper  performance  of  an  employer's 
absolute  duties,  although  It  Is  Impossible  for  it 
to  dlscbai^e  those  duties  otherwise  than 
through  agents.  Ford  v.  Fltchbnrg  R.  Cb. 
(1872)  110  &Iaes.  240,  14  Am.  Sep.  598;  Iloogh 
V.  Texas  &  V.  R.  Co.  (1879)  100  U,  8.  213,  25 
L.  ed.  012;  Corcoran  v.  Holbrook  (1875)  59  N. 
r.  517,  17  Am.  Hep.  380. 

Instructions  are  erroneous  which  declare  that 
a  corporation  Is  not  liable  for  the  negligence  of 
any  of  Its  ofilcers  except  Its  board  of  directors. 
Krueger  v.  Louisville,  N.  A.  ft  C.  B.  Co.  (1S87) 
111  Ind.  51,  11  N.  K.  9S7. 

A  limited  company  created  under  the  provi- 
sions of  the  English  companies  act  and  similar 
statutes  is  also  as  much  liable  as  an  Individual 
for  Its  failure  to  perform  any  of  the  duties 
which  a  master  owes  to  employees.  Wright  v. 
DuQlop  (1S93)  20  Sc.  Sesa  Caa  4th  series.  363. 

Indeed,  it  may  fairly  be  said  that  a  more  rea- 
sonable view  of  the  situation  which  exists  In 
cases  where  a  corporation  Is  concerned  Is  that 
the  Impossibility  of  exercising  personal  control 
Is  a  groimd  for  holding  such  artlflclal  bodies  li- 
able rather  than  for  applying  a  less  rigorous 
standard  of  responslhlllty.  See  Brann  v.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  (1880)  53  Iowa,  693,  86 
Am.  Rep.  243,  6  N.  W.  5. 

Manifestly  If  they  conld  escape  liability  for 
the  breach  of  an  absolnte  duty  on  the  plea  that 
their  agent  was  a  fellow  servant  or  coemployee 
of  the  party  Injured,  they  could  never  be  held 
at  all.  See  Moon  v.  Richmond  ft  A.  R.  Co. 
(1884)  78  Va.  746,  49  Am.  Rep.  401;  Flike  v. 
Boston  ft  A.  R.  Co.  (1873)  58  N.  Y.  649,  13  Am. 
Hep.  546. 

Compare  also  the  cases  cited  In  the  preceding 
subdivision. 

g.  Bereantt  of  eontraotora,  iehe»  preetmded  from 
aratHng  themselves  of  the  doetrlne  1»  ooHoiw 
against  their  masters. 

A  contract  for  work  to  be  done  may  ' 
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Olire  MALTBIE,  Admx.,  etc.,  of  William 
Maltbie,  Deoeased,  Beapt., 

V. 

Alrin  J.  BELDEN  «t  al^  ^VP**' 

(ler  N.  T.  807.) 

1.    A  Kerruit  emplsyvA  In  Ae«ve«las  A 
emnml  sBanmea  thm  rUik  of  tlie  tell  of 

■tandluff  trees,  Id  compljrlBS  wttb  the  re- 
quest of  bis  foremiut  to  assist  In  eztlngnlshlng 
a  fire  spreading  tbrongh  swamp  uid  ander- 
brash  towards  property  of  tbe  employer  on 
the  canal  bank,  tbe  dangn-  of  which  la  as  ob- 
Tloas  to  him  as  to  any  othw  person  eimaged 
In  saf'lng  tbe  property. 
S.  A  foremaji  and  »  servant  envaved 
Im  deepenlnjv  a  canal  are  fellow  serv- 


worded  that  the  principal  baa  the  rlffht  to  pre- 
■erlbe  the  maaner  Id  whl<^  Ita  Tarions  detelli 
are  to  be  executed.  If  the  contractor  Is  thns 
required  to  act,  accordlox  to  the  principal's  di- 
rections, the  workmen  are  deemed  to  be  so  tar 
tbe  eerrants  of  the  principal  tbat  tbe  contractor 
Is  released  from  the  dnty  to  fnmlsh  them  with 
suitable  materials.  But  there  la  no  snch  exnnp- 
tlon  where  tbe  proTlsltms  of  tbe  contract  are 
merely  that  the  work  shall  be  executed  under 
tbe  aaperrlslon  of  an  officer  of  tbe  government, 
who  shall  prescribe  the  order  In  wblcb  tbe  ma- 
terials are  to  be  placed,  tbat  no  material  shall 
be  placed  in  the  works  without  bis  knowledge, 
tbat  the  contractor  will  remove  from  the  work 
any  person  not  acceptable  to  tbe  agents  of  the 
government,  and  that  all  material,  supervision, 
and  labor  furnished  by  him  sball  be  subject  to 
tbe  approval  of  the  engineer  officer  In  cbarge. 
Callan  t.  Bull  (1896)  118  (M.  B88.  40  Pac. 
1017. 

b.  Dtlegation  of  persoiwil  dutie*  to  an  (ndepmd- 
«nt  contractor,  effeet  of. 

It  Is  apparent  tbat  the  rule  dlacosted  In  tbe 

Mofe  to  Walkowski  v.  Penokee  &  G.  Consol. 
Mines  (1808:  Mlcb.)  41  L.  R.  A.  p.  71,— that  a 
master  Is  not  negligent  In  omitting  to  test  ap- 
pliances If  he  iHircbaaea  them  from  a  reputable 
dealer  or  manafaetorer, — ^rlrtnally  creates  en 
exception  pi-o  tanto  to  the  operation  of  the  doc- 
trine of  nondelegable  duties ;  for  although  the 
rationale  of  the  decisions  there  cited  is  the  ab- 
sence of  negligence,  the  rule  virtually  amounts 
to  an  assertion  that  a  master  may,  to  some 
extent,  evade  reaponslbLllty  for  the  nonperform- 
ance of  one  of  those  duties,  vis.,  tbat  of  supply- 
ing proper  lostrumentalltles,  by  procuring  them 
flrom  an  Independent  contractor.  Singularly 
enough,  this  aspect  of  the  rule  does  not  seem  to 
hare  tbus  tax  attracted  tbe  attention  of  the 
coarta. 

As  regards  the  eaae*  Involving  tbe  liability  of 
a  master  for  tbe  default  of  an  independent  con- 
tractor in  diacbarging  a  nondelegable  duty,  they 
are  so  cwifllctiiv  as  to  render  It  Impossible  to 
formulate  any  definite  doctrine  apon  tbe  sub- 
ject. In  England  the  only  decision  directly  in 
point  seems  to  be  one  In  which  Denman,  J.,  sit- 
ting alone,  held  that  a  servsjit  could  not  recover 
where  a  staglog  which  gave  way  under  falm 
bad  been  put  up  by  a  competent  contractor. 
Kiddle  V.  Lovett  (188ES)  L.  R.  10  Q.  B.  Dir.  605, 
34  Week.  Kep.  518. 

If  such  failure  In  duty  be  regarded  as  one  of 
management,  the  doctrine  laid  down  In  Wilson 
V.  Merry  (1868)  L.  B.  1  H.  L.  Sc.  App.  Caa.  326, 
19  L.  T.  N.  B.  80,  would  obviously  have  foeed 
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»mtm  In  attempting  te  nxUivvlak  • 

Are  ^treading  over  adjacent  land  towards 
property  of  the  mastor  on  tbs  canal  bank,  so 
that  tbs  master  Is  not  liable  fw  Injurtea  te 
the  servant  from  the  negllsence  of  the  fore- 
lAan  In  falling  to  warn  him  of  the  Impandlnf 
fall  of  burning  tiMS. 

(Jons  4, 1901.) 

APPEAL  hy  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Trial  Term  (or  Onondaga 
County  in  favor  of  plaintiff  in  an  action 
broUj|rht  to  recover  damag^  for  the  alleged 
negligent  killing  of  plaintiff's  intestate. 
Reverted. 


the  mastw  from  Ilsbllity,  even  If  the  deputy 
had  been  another  servant  Bee  note  to  O'Nell 
V.  Great  Nortbem  B.  Co.  (1900;  Minn.)  SI  L. 

B.  A.  564. 

But  the  learned  judge  seems  to  have  Intended 
to  enunciate  a  general  principle,  and  woald,  so 
far  as  appears,  have  rendered  a  ilnllar  dadaloa 

if  tbe  point  bad  been  taken  that  tbe  delinquent 
which  led  to  the  Injury  was  one  having  refer- 
ence to  original  construction  or  tbe  fomlshing 
of  appliances.  If  this  be  really  the  scope  of  the 
decision  it  would  eeran  to  be  Incorrect  upon  any 
reasonable  construction  of  the  opinion  of  tbe 
law  lords  In  the  caae  Just  mentioned.  See  note 
to  O'Neil  V.  Great  Northern  B.  Od.  (1000; 
Hlun.)  51  L.  B.  A.  571,  572. 

In  Scotland  the  natural  conception  of  a  posi- 
tive duty  has  been  followed  out  to  its  logical 
conclusion  In  a  caae  where  It  was  laid  down 
that,  If  the  defect  In  an  appliance  (here  a  ■ca^ 
fold)  could  have  been  diseowed  by  the  exerelss 
of  reasonable  care,  a  master  Is  answerable  for 
injuries  caused  by  Ita  unsafe  condition,  even 
though  the  master,  not  being  prt^rly  skilled 
himself,  may  have  Intrusted  the  work  of  for- 
nlshlng  the  appliance  to  a  competent  contractor. 
Macdonaid  v.  Wyllle  (1898)  1  Sc.  Sees.  Cas. 
5th  series,  339. 

In  one  of  tbe  circuit  courts  of  appeals  the  doc- 
trine has  been  laid  down,  without  qualification, 
that  a  master  Is  not  relieved  of  a  positive  per- 
sonal duty  by  letting  work  to  a  contractor.  To- 
ledo Brewing  &  Malting  Co.  v.  Bosch  (1900)  41 

C.  C.  A.  482,  101  Fed.  530  (plaintiff  was  Injured 
by  the  fall  of  a  heavy  beam  due  to  the  nesll- 
gence  of  the  contractor's  servants  in  leavlns  It 
loose  while  repairs  were  being  made). 

In  a  Oeotsia  ease,  in  which  no  opinion  Is  re- 
ported, the  court  has  embodied  Its  views  In  a 
syllabus  wblcb  lays  It  down  tbat  a  railroad  com- 
pany permitting  another  company  to  use  a  sec- 
tion of  Its  main  line  to  reach  a  terminal  point 
Is  liable  to  one  of  Its  own  employees  for  personal 
Injuries  from  the  negligence  of  tlie  latter  com- 
pany in  raonlng  Its  train  over  such  section. 
Central  R.  &  Bkg.  Ca  v.  Passmore  (1892)  90 
Ga-  203,  15  S.  K.  760.  Following  Uacon  &  A.  B. 
Co.  V.  Mayes  (1873)  49  Oa.  355,  15  Am.  Bep. 
678. 

In  Illinois  It  has  been  held  tbat  persons  who, 
under  a  license  from  tbe  master,  put  In  new 
burners  in  a  brick  kiln  for  the  purpose  of  test- 
ing their  ad^-antages,  are  In  the  position  of  vice 
principals  so  far  as  relates  to  making  such  ap- 
paratus suitable  and  safe  for  the  employees,  or 
giving  notice  of  Increased  danger.  Pullman 
I>alacc  Car  Co.  v.  Laack  (1892)  143  III.  242.  18 

B.  a.  215,  32  N.  E.  285.  One  of  the  grounds 
on  which  the  declsl<m  proceeded  was  tbat  the 

Digitized  byGoOgIc 


Ualtbib  t.  Beldkh. 


The  facts  are  stated  in  the  opinion. 
Mr.  Wmimm  Kotttnglimm,  for  appel- 
laots: 

The  plaintiff's  intestate,  involuntarily  en< 
teriug  upon  this  hazardous  work  at  the  re- 
quest of  his  fdreman,  8eelc7,  usumed  all  the 
risks  Inddental  thereto,  of  which  the  fall- 
ing of  burning  trees  and  limbs  was  plainly 
one  of  the  most  direct  and  obvious. 

Vrown  V.  Orr,  140  N.  Y.  450,  35  N.  E. 
648;  Reinig  v.  Broadway  B.  Co.  49  Hun, 
269,  1  N.  Y.  Supp.  907 ;  Qaertner  v.  Bchmitt, 
21  App.  Div.  403,  47  N.  Y.  Supp,  521;  Ar- 
nold v.  Delaware  A  B.  Canal  Co.  125  N.  Y. 
16.  25  N.  E.  1064;  Domey  v.  O'Neill,  34 
App.  Dir.  407,  S4  N.  Y.  Supp.  235 ;  Huioh- 
inaott  V.  Charles  F.  Parker  &  Go.  39  App. 
Div.  133,  57  N.  Y.  Supp.  169,  58  N.  Y.  Supp. 
190;  Kennedy  v.  Manhattan  R.  Co.  145  N. 
Y.  ^88,  39  N.  E.  956;  Leary  v.  Boston  d  A. 


R.  Co.  139  Mass.  680,  S2  Am.  Kep.  733,  2 
N.  E.  115;  Wormell  v.  Maine  O.  B.  Co,  79 
Me.  397,  10  Ail.  49;  Wheeler  v.  Berry,  95 
Mich.  250,  54  N.  W.  876. 

It  is  a  matter  of  common  knowledge  that 
burning  trees  or  timber  are  likely  to  fall, 
and  that  no  one  can  state  just  when  that  will 
happen.  The  decefwd  is  presumed  to  have 
been  aware  of  all  these  facts  and  natural 
laws  and  their  ■  consequences.  They  were 
anions  the  obvious  perils  which  he  assumed 
wlieu  ne  went  upon  this  land  to  put  out  the 
fire. 

Hannigan  v.  Lehigh  A  H.  River  R.  Oo. 
157  N.  Y.  244,  61  N.  E.  992;  Oarlaon  t. 
Monitor  Iron  Worha,  38  App.  Div.  38,  65 
N.  y.  Supp.  992 ;  Freeman  v.  Dennison  Mfg. 
Co.  40  App.  Div.  99,  57  N.  Y.  Supp.  478; 
ilonsi  V.  Friedlive,  33  App.  Div.  217,  53 
N.  Y.  Supp.  482;  Cahill  v.  Eilton,  106  N. 


licensees  were  discharging  a  poBitlve  dutr  owed 
bj  the  Diaster  to  bis  servants. 

And  still  more  recently  It  has  been  held  that 
an  employee  could  recover  for  Injarles  due  to 
defects  In  the  appliances  of  a  contractor. 

In  Missouri  it  has  bees  declared  that  a  master 
cannot  relieve  himself  of  the  duty  of  exercising 
ordinary  care  to  provide  reasonably  safe  appli- 
ances for  his  serranta,  by  the  employmuit  of 
snper1ntend«its  or  Independent  contractors  to 
provide  such  appliances.  Herdler  v.  Back's 
Rtove  ft  Bange  Co.  (1896)  136  Mo.  3,  37  8.  W. 
115 ;  Bumes  v.  Kansas  City,  Ft.  S.  &  M.  B.  Co. 
(1895)  129  Mo.  41,  81  3.  W.  847;  Bartley 
Trorlicbt  (1892)  4»  Ho.  App.  214  (elevator  fell 
Into  disrepair  I,  Citing  Northern  P.  B.  Co.  v.  Hw- 
bert  (188U)  116  U.  8.  017,  29  Z<.  ed.  758,  6  Sup. 
Ct.  Rep.  690. 

It  was  fnrtber  held  In  the  Bartley  Csse  that 
the  tact  that  an  elevator  was  leased  witb  a 
building  will  not  absolve  the  lessee  from  liabil- 
ity for  injuries  to  his  elevator  boy  by  Its  fall, 
eaosed  by  tbe  lessee's  failure  to  nse  reasonable 
care  to  keep  It  la  repair. 

Sackewltz  v.  American  Blscnlt  Mfg.  Co. 
(1690)  78  Mo.  App.  144,  holds  that  there  Is  a 
saOlcient  correspondence  between  a  petition  al- 
leging that,  while  the  plaintiff  was  In  defend- 
ant's employment,  she  was  required  to  work  in 
a  place  rendered  unsafe  by  the  negligent  acts  of 
men  engaged  In  repairing  the  building,  and 
proof  that  plaintiff  was  Injured  by  the  negligent 
acts  of  one  who  bad  entered  I'nto  a  contract 
with  defendants  to  repair  the  building, 

T'nder  a  statute  giving  a  right  ot  action 
■gainst  tbe  owner,  agent,  or  operator  of  a  mine, 
for  injury  caused  by  failure  to  furnish  props, 
the  owner  Is  liable,  even  though  the  mine  Is  op- 
erated by  another  under  a  contract  with  the 
owner, — especially  where  sneh  contract  provides 
that  the  latter  shall  fumisb  timber  for  props. 
Leslie  V.  Rich  Ultl  Coal  Min.  Co.  (1892)  110 
Mo.  31,  19  8.  W.  308. 

In  New  Jersey  It  bas  been  held  tbat  a  servant 
Injured  by  an  derator  whlcb  la  In  course  of 
construction  an  Independent  contractor  on 
the  master's  premises  cannot  recover.  Conway 
V.  Fnrrt  (1895)  67  N.  J.  L.  846,  32  Atl.  380. 
But  In  such  a  case  there  is  no  delegation  of  a 
duty  In  the  proper  sense  of  the  phrase,  and  the 
clrcnmstauces  are  controlled  by  the  principle 
that  the  daogerons  agencies  were,  for  the  time 
being,  quite  out  at  the  control  of  the  plain- 
tiffs master. 

In  New  York  the  doctrine  established  Is  tbat 
ss  employer  is  not  liable  to  a  servant  for  the 
condition  of  a  structure  erected  by  an  Independ- 
ent contractor  for  the  use  of  his  servant.  The 
vmetion  was  very  lolly  discussed  In  Devlin  t. 
64L.  R.  A. 


Smith  (1881)  25  Hun,  206,  Affirmed  In  (18S2) 
89  N.  Y.  470,  42  Am.  Rep.  311.  There  the  de- 
fendant was  employed  to  paint  a  building,  and, 
not  being  able  himself  to  build  a  scaffold,  em- 
ployed a  skilful  and  competent  person  to  build 
it.  It  was  held  that  A  was  not  liable  for  in- 
juries received  by  one  of  his  workmen  through 
tbe  giving  way  of  the  scaffold.  Tbe  position 
taken  In  the  lower  court  Is  shown  by  the  follow- 
ing psssage  of  the  opinion  delivered :  "When- 
ever tbe  emploi-er  has  been  held  liable,  not  for 
his  own  negligence,  bnt  for  the  negligence  of 
another  person.  It  was  upon  the  ground  tbat 
tbe  latter  was  charged  witb  bis  duties.  .  .  . 
Tbat  is  not  the  case  where  the  employer,  not 
having  the  requisite  skill  to  do  the  work  him- 
self. Intrusts  the  performance  of  it  entirely  to 
a  competent  and  unexceptionable  ctmtractor. 
Tbe  employer  cannot  escape  the  respoudblUty 
of  ezercistog  due  care  by  del^ating  tbat  duty 
to  an  agent,  but  be  can  employ  a  competent  and 
unexceptionable  contractor  to  construct  tools^ 
machinery,  etc.,  and  such  conduct  would  be  the 
exercise  of  that  care  which  the  law  requires. 
The  employment  of  a  contractor  Is  not  a  dele* 
gatloD  of  tbe  onployer's  doty.  It  is,  when  prop- 
erly done,  an  exercise  of  the  care,  and  a  ful- 
fllmcnt  of  tbe  duty  whlcb  the  law  exacts.  It 
would  be  unreasonable  and  unjust  to  hold  an 
employer  liable  for  tbe  negligence  of  such  a  con- 
tractor BO  employed,  for  the  employment  of  him 
would  not  be  negligence,  and  tbe  contractor's 
negligence  could  not  be  attributed  to  the  em- 
ployer, because  no  relation  of  agency  would  ex- 
ist betwctiffl  them.  Unless,  therefore,  the  Em- 
ployer knew  of  the  defect  which  caused  the  In- 
Jury,  or  his  Ignorance  thereof  of  Itself  Indicated 
a  breach  ol  duty  on  bis  part,  there  would  be 
nothing  of  wblcb  negligence  could  be  predicated. 
.  .  .  Smlthhaving  used  duecare  inprocurlng 
the  scaffold,  and  having  no  knowledge  nor  any 
reason  to  apprehend  that  it  was  In  any  respect 
defective,  he  was  Justified  In  subjecting  it  to 
immediate  use  without  inspection.  It  is  true, 
an  Inspection  might  have  Olsclosed  tbe  fsct  tbst 
the  support  which  gave  way  was  fastened  with 
nails  Instead  of  ropes.  But  no  reason  has  been 
shown  why  that  fact  should  have  admonished 
Smith  that  the  scaffold  was  unsafe.  Not  being 
an  expert,  hla  inspection  must  have  been  merely 
that  of  a  common  observer.  If  the  defect  in 
the  scaffold  would  have  been  apparent  to  him, 
the  deceased  was  equally  bound  to  take  notice 
of  it ;  one  was  as  competent  to  determine 
whether  the  fastenings  referred  to  were  suffl- 
ctent  or  not  as  the  other."  The  argument  of  the 
court  of  appeals  proceeds  upon,  much  the  same 
lines:  "Ij'cder  tbe  recent  declaims  in  this 
statfc.  It  may  be  that  U  Smith  bad  undertaken 
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Y.  612,  13  N.  E.  339;  Buda  v.  American 
Glucose  Co.  154  N.  Y.  474,  40  L.  R.  A.  411, 
48  N.  Y.  897;  Poicera  v.  New  York,  L.  E.  & 
W.  R.  Go.  08  N.  Y.  274;  Qarety  v.  King,  9 
App.  Div.  443,  41  N.  Y.  Supp.  633;  Titto  t. 
Farley,  15  Miso.  1S3.  36  K.Y.  Supp.  1106; 
Vita»  V.  Vanderbilt,  20  Misc.  61,  A  K.  Y. 
Supjp.  267. 

The  method  of  putting  out  the  fire,  thus 
preventing  damage  and  protecting  the  mas-' 
ter's  property,  and  the  manner  of  avoiding 
at  the  Bame  time  the  perils  incidental  to 
■nch  Berrice,  mra  detWB  of  the  work  that 
belonged  to  the  duties  of  the  senrant,  and 
not  to  those  which  the  master  owed  to  him. 
An^-thing  done  or  omitted  the  foreman, 
therefore,  relating  to  the  peril  to  which  the 
servant  was  exposed  in  extinguishing  the 
fire,  was  the  act  or  omisaion  of  a  fellow  aerr- 
aw^  and  not  of  the  maater. 


Lougklin  v.  Btate,  105  N.  Y.  159,  11  N.  E. 
371;  Cutlcn  v.  Norton,  126  N.  Y.  1,  26  N.  E. 
005;  Miller  v.  Thomas,  15  App.  Dir.  105,  44 
N.  Y.  Supp.  277;  Ulrick  v.  New  York  O. 
B.  R.  R.  Co.  25  App.  Div.  465,  61  N.  Y. 
Supp.  6;  Biuaey  Coger,  112  Y.  614» 
3  L.  R.  A  659,  20  N.  E.  556;  ButohinBon 
T.  Charles  F.  Parker  A  Co.  39  App.  Div. 
133,  57  N.  Y.  Supp.  168,  58  N.  Y.  Supp.  190; 
Ferry  v.  Rogers,  157  N.  Y.  251,  51  N.  E. 
1021;  CHapin  v.  Babbitt,  81  N.  Y.  616,  37 
Am.  Rep.  621;  Hahoney  v.  Vacuum  Oil  Co. 
76  Hun.  670,  28  N.  Y.  Supp.  196;  MoOoOter 
V.  hong  Island  R.  Co.  84  N.  Y.  77. 

Notice  to  Hnnnan  that  the  tree  had 
burned  to  such  an  extent  that  it  was  likely 
to  fall  was  not  notice  to  the  defendants. 

Reiser  v.  Pennsylvania  Co.  152  Pa.  38,  25 
Ml.  176;  Richardson  v.  Cooper,  88  HI.  270; 
Keenan  t.  New  York,  L.  B.  ^  W.  B.  Co,  145 


to  erect  tbe  scaffold  tbrongrh  agents,  or  work- 
men acting  uDdRr  bla  direction,  he  would  have 
been  liable  for  negligeace  on  tbelr  part  In  do- 
lus the  work,  provided  that  In  doing  It  they 
were  not  fellow  servaats  of  tbe  partj  Injured. 
But  In  tbls  case  he  did  not  so  undertake.  Stev- 
enson was  not  the  agent  or  serTant  of  Smith, 
but  an  iadependcDt  contractor  for  whose  acts 
or  omissions  Smith  was  not  liable.  Blake  v. 
Ferris  (1851)  6  N.  Y.  48,  56  Am.  Dec  804. 
Hmltb  received  tbe  scaffold  from  him  as  a  com- 
pleted work,  and  we  do  not  think  that  it  was 
negligence  to  relj  upon  Its  BufDclesc;  and  permit 
bla  employees  to  go  upon  It  for  the  purpose  of 
performing  their  work.  Stevenson  was,  as  ap- 
pears from  the  evidence,  mnch  more  competent 
than  Smith  to  judge  of  Its  infflclencj.  He  bad 
undertaken  to  construct  a  first-class  scaffold, 
and  bad  delivered  It  to  Smith  In  performance  of 
this  contract,  and  we  do  not  think  that  Smith 
la  chargeable  with  negligence  for  accepting  It 
iritbout  farther  examination.  All  that  such  an 
examination  would  have  disclosed  would  bave 
been  that  tbe  upright  was  nailed  to  the  ledger, 
and  Smith,  not  being  an  expert,  would  have  been 
Jostlfied  In  relying  upon  tbe  judgmeot  of  Stev- 
enson as  to  tbe  propriety  of  that  mode  of  fae- 
tMiing.  The  defect  was  not  sDcb  as  to  admon- 
ish Smith  of  danger." 

To  the  same  effect,  see  Wittenberg  v.  Frled- 
ericb  ilSM)  8  App.  Div.  438,  40  N.  Y.  Supp. 
885,  where  a  floor  constructed  by  a  sub-con- 
tractor In  a  building  which  a  contractor  was 
erecyng  gave  way  and  liUored  one  of  the  tatter's 
■HTvants. 

These  cases  seem  inconsistent  with  Wanna- 

moker  v.  Etocbester  (1892)  44  N.  Y.  S.  R.  45, 
IT  Vt.  Y.  Supp.  32t,  where  a  municipality  was 
held  liable  for  Injuries  caused  by  tbe  caving  In 
of  a  trench  made  by  an  Independent  contractor. 
But  there  Is  no  discussion  of  tbe  general  Ques- 
tion Involved  In  sucb  a  situation. 

It  will  be  observed  from  the  extracts  given 
from  tbe  opinion  of  the  court  of  appeals  that, 
while  recognizing  tbe  antagonism  between  tbls 
doctrine  and  that  of  the  nondelegable  quality  of 
certain  duties,  it  contents  itself  with  declaring 
the  master's  nonliability,  and  glTes  no  reasons 
for  Its  opinion. 

In  Pennsylvania  It  has  been  laid  down,  ar- 
guendo. In  a  comparatively  late  case  that,  as  the 
master  owes  to  the  servant  tbe  duty  of  provid- 
ing a  reaaonably  safe  place  In  which  to  work, 
and  reasonably  safe  appliances,  be  Is  not  re- 
lieved from  liability  for  an  injury  resulting  to 
a  servant  from  neglect  of  such  duty  by  the  fact 
that  he  delegated  it  to  an  agent  or  Independent 
c<mtractor.  Traluor  v.  Philadelphia  ft  B.  B. 
Co.  (1890)  187  PL  148,  20  Atl.  882. 
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But  there  Is  an  earlier  decision  to  the  effect 
that  if  a  mechanic  Is  under  a  contract  to  con- 
struct atlIU  of  sufficient  strength  for  a  certain 
purpose,  and  the  deuila  are  left  to  his  own 
Judgment  and  skill,  the  employer  cannot  be  vis- 
ited with  tbe  consequences  of  hts  failure.  Ar- 
desco  Oil  Co.  V.  Gllson  (1S70)  68  Pa.  146.  The 
liability  of  the  company  was  held  to  be  for  the 
Jury,  as  there  was  evidence  that  the  stills  were 
made  according  to  a  plan  directed  by  the  presi- 
dent :  but  tbe  court  states  the  rule  as  to  the 
result  of  emplorJng  a  contractor  in  tbe  moat 
uncompromising  terms.  "It  may  be  considered 
as  now  settled  that.  If  a  person  employs  others, 
not  as  servants,  but  as  mechanics,  or  contractora 
In  an  Independent  business,  and  tbey  are  of 
good  character.  If  there  Is  no  want  of  due  ear* 
in  choosing  them  he  incurs  no  liability  for  in- 
juries resulting  to  others  from  their  negligence 
or  want  of  skill.  Painter  v.  Pltt^urgh  (1863) 
46  Pa.  213.  If  I  employ  a  well-known  and  rep- 
utable machinist  to  construct  a  steam  engine, 
and  it  blows  up  from  bad  materials  or  unskil- 
ful work,  1  am  not  responsible  for  any  injury 
which  may  result,  whether  to  my  own  servant 
or  to  a  third  person," 

Tbe  task  of  reconciling  the  conflicting  views 
thus  evidenced  must  be  left  to  the  distinguished 
court  which  Is  respons'bte  for  them.  To  tbe 
present  writer  the  more  recent  expression  «t 
opinion  appears  to  be  onquestlnnabty  the  correct 
one.  It  is  worth  observing  thut,  as  the  doctrine 
of  nondelegable  duties  bad  not  yet  been  formu- 
lated with  much  distinctness  at  tbe  time  the 
earlier  case  was  decided.  It  Is  extremely  prob- 
able tbat  the  effect  of  sncb  a  eonc^tlon  as  qual- 
ifying tbe  rule  with  regard  to  Independent  con- 
tractors was  not  considered  at  all  by  the  court. 
The  opinion  delivered  gives  no  Indication  that 
this  aspect  of  the  relations  of  tbe  parties  was 
taken  Into  account. 

In  Rhode  Island  a  company  was  held  respon- 
sible for  tbe  negligence  of  an  Independent  con- 
tractor In  so  constructing  a  crane  that  the  haul- 
ing chains  were  not  property  ('Osulated  from  the 
current  of  electricity  which  operated  it.  Moran 
V.  Corliss  Steam  Engine  Co.  <1809)  21  B.  I. 
880.  4B  L.  R.  A.  267.  4S  Atl.  874  (the  appllanoe 
became  dangerons  after  being  pat  Into  use). 

Some  language  baa  been  held  by  the  supreme 
court  of  South  Carolina  which  would  seem  to 
indicate  that  the  master  Is  not  absidved  from  li- 
ability tor  conditions  of  the  place  created  by 
work  wbtcb  Is  being  done  by  a  contractor.  Con- 
lln  V.  Charleston  (186B)  16  Rich.  L.  201.  But 
tbe  precise  iwsltion  of  tbe  learned  Judge  who 
wrote  tbe  opinion  is  not  very  clearly  defined. 

In  Texas  It  has  been  held  tbat  tbe  dnty  of  ■ 
railroad  company  to  an  empli^ee  to  Camish 
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N.  Y.  190,  30  K  E.  711;  NaaJivim  A  C.  R. 
€o.  V.  SlcDaniel,  12  Lea,  386. 

J/r.  U.  E.  Dvlaeollf  for  respondent; 

There  is  a  clear  distinction,  with  respect 
to  the  mftater's  liability,  between  cases 
where  the  accident  happens  in  the  regular 
place  and  employment,  and  where  it  happens 
in  n  new  and  unusual  place  and  employment 
to  which  the  servant  is  ordered  by  the  mas- 
ter or  his  representative. 

Benzing  v.  Steinuay,  101  N.  T.  647*  5  N. 
E.  MeDennott  y.  Hew  York  Cent.  A  fl. 
B.  H.  Co.  8«  N.  y.  S.  R.  33,  13  N.  Y.  Supp. 
435,  Affirmed  in  131  N.  Y.  668,  30  N.  E.  967 ; 
Mann  v.  Oriental  Print  Works,  11  R.  I.  152; 
Xichols  T.  Brush  d  D.  Mfg.  Co.  53  Hun,  137, 
6  N.  y.  Supp.  601.  Affirmed  in  117  N.  Y.  646, 
22  N.  E.  1131j  Rettig  v.  Fifth  Ave.  TroMp. 
Co.  6  Misc.  328,  N.  Y.  Supp.  986;  Af- 
firmed  in  144  N.  Y.  715,  39  N.  E.  859; 


Kranz  v.  Long  Island  R.  Co.  123  N.  Y.  1, 
2.')  N.  E.  206;  McUonigle  v.  Canty,  80  Hun, 
301,  30  K.  Y.  Supp.  320;  Panttar  t.  TiUy 
Poster  Iron  Min.  Co.  99  N.  Y.  368,  2  N.  E. 
24;  llatton  v.  Hilton  Bridge  Constr.  Co.  42 
App.  Div.  308,  50  N.  Y.  Supp.  272;  JfcOov- 
em  V.  Ventral  V  ermont  R.  Co.  123  N.  Y.  280, 
25  N.  R.  373;  LHand  v.  Heame,  49  App. 
Div.  Ill,  63  N.  Y.  Supp.  204;  Brennan  v. 
Gordon,  118  N.  \.  489,  8  L.  R.  A.  818,  23 
N.  E.  810. 

To  hold,  M  matter  of  law,  tbat  the  men 
were  bound,  under  the  conditions,  to  take 
notice  of  the  stub  from  tiide  to  time,  and 
protect  themselves  against  its  falling,  would 
be  unreasonaDle  in  uie  extreme. 

This  question  was  submitted  to  the  jury 
as  a  question  of  fact,  and  their  finding  is 
conclusive. 

Mehan     Syracuse,  B.  d  71.  T.  R.  Co.  73 


«afe  applfanoes  cannot  be  affected  a  con- 
tract btitwettn  It  and  a  third  peraon  to  which  Ibe 
plaintiff  was  not  a  party,  giving  such  person 
<.>ontn>I  of  the  cars,  and  .reqalring  him  to  make 
Jill  repairs.  Gulf,  C.  ft  8.  F.  B.  Co.  v.  Shearer 
(1802)  1  Tex.  ClT.  App.  843,  21  S.  W.  1.33; 
Gulf,  C.  ft  S.  F.  R.  Co.  V.  Delaner  (1900)  22  Tex. 
ClT.  App.  427,  5S  8.  W.  638.  In  the  latter  case, 
the  contract  for  ballasting  a  railroad  trade  pro- 
vided that  "the  contractor  would  carry  on  and 
prosecute  the  work  In  such  manner"  as  the 
ensineer  of  the  railroad  company  should  direct, 
and  the  injury  was  caused  bya  defect  In  aderrlck 
used  by  the  contractor  in  performing  soch  work. 

In  Virginia,  on  the  general  ground  that  the 
reconsti-uctlon  of  a  railway  bridge  without  the 
intemiption  of  traffic  Is  not  an  essentially  baz- 
ardona  undertaking,  Imt  may  be  effected  with 
enttra  safety  If  ordinary  cara  be  used,  a  com- 
pany has  been  held  not  liable  for  the  negligence 
of  a  reputable  contractor,  employed  to  do  the 
work.  Norfolk  A  W.  R.  Co.  t.  Stevens  (18B9) 
9?  Va.  631,  40  L.  R.  A.  307,  34  S.  E.  &25  (train 
went  through  one  of  the  spans,  owing  to  the 
<act  tbat  the  false  work  had  been  taken  away 
too  soon  J. 

The  court  does  not  refer  to  sny  of  the  author- 
ities opposed  to  Its  own  conclusion,  and  contents 
itself  with  applying  the  general  role  as  to  lnde> 
pendent  contractors,  wlthoot  noticing  the  possi- 
bility of  an  exception  to  that  mle  In  the  case 
of  absolute  duties. 

Whichever  of  these  views  of  the  nature  of  the 
mnster's  liability  Is  taken,  it  Is  maulfest  that 
the  general  principles  which  determine  the  ex- 
tent of  the  responsibility  of  an  employer  for 
the  acts  of  an  independent  contractor  involve 
the  corollary  that  the  owner  of  premises  cannot 
dictate  ttiat  his  building  be  constructed  of  im- 
proper materials  or  npon  an  unsafe  plan,  and 
escape  liability  for  Injuries  caused  thereby  be- 
cause be  made  a  contract  with  a  third  person  to 
haild  It ;  nor  can  he,  with  knowledge  of  a  weak- 
ness or  defect  threatening  the  strength  of  the 
building,  set  a  man  at  work  Immediately  under 
It.  and  shift  all  responsibility  upon  the  builder. 
Xdor  T.  Morgan  (3892)  82  Wis.  289,  S2  M.  W. 
174. 

Slmilarl;.  since  the  physical  conditions  cre- 
ated Ity  the  negligence  are  the  necessary  result 
of  the  work  contracted  tor,  an  employee  of  a 
street  railway  which  Is  relaying  Its  rails  under 
a  municipal  permit  may  recover  for  Injuries  due 
to  an  obstruction  in  the  track.  North  Chicago 
Street  R.  Co.  t.  Dudgeon  (1900)  184  111.  477, 
56  N.  E.  T96.  Amnning  (1808)  83  111.  App.  628. 
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L  Same  tubieti  continued;  opposing  doetrlmss 

disoutaeS. 

The  cases  absolving  the  master  from  respon- 
Blblllty  for  the  negligence  of  an  independent  con- 
tractor in  this  couuectlOQ  clearly  seem  to  have 
been  decided  npon  a  false  theory  of  the  circnm- 
stances  Involved.  It  la  a  contradiction  In  terms 
to  speak  of  an  absolute  duty  as  being  suscep- 
tible of  delegation.  If  It  can  be  delegated  tn 
any  particniar  Inataace,  It  eeaaes,  «•  hmothest, 
to  be  absolnte.  Tbat  this  Is  a  necessary  corol- 
lary of  the  theoT7  that  a  duty  Is  absolnte  has 
been  fully  recognized  in  many  ^igUsh  and 
American  cases,  where  the  complainant  was  a 
stranger.  Ilote  v.  Slttli^ourne  ft  8.  B.  Co. 
(1861)  e  HuFlst.  ft  N.  488,  80  L.  J.  Excb.  H.  & 
81,  3  L.  T.  N.  S.  780,  0  Week.  Eep.  274  (rail- 
way company  held  liable  for  the  act  of  a  con- 
tractor In  obstructing  the  navigation  of  a  river 
while  building  a  bridge)  ;  I'arry  v.  Aahton 
(1876)  L.  R.  1  Q.  n.  Dlv.  814,  46  L.  J.  Q.  B. 
N.  B.  260.  34  U  T.  N.  8.  97.  24  Week.  Rep.  681 
(tenant,  who  maintained  a  lamp  over  a  foot- 
path in  a  condition  so  defective  as  to  be  a  dan- 
gerous nuisfince,  was  held  answerable  to  a  pas- 
serby Injured  by  Its  fall,  althongh  he  had  hired 
a  competent  contractor  to  rqiair  It);  Curtis  v. 
Klley  (1801)  153  Mass.  123,  26  N.  E.  421  (sim- 
ilar fiictB)  :  Wilkinson  Detroit  Bted  ft  Spring 
Works  (1SS9)  78  HIch.  405,  41  N.  W.  490 
(building  so  defectively  constructed  as  to  be  a 
nuisance)  ;  and  the  other  cases  cited  in  1 
Sbearm.  &  Uedf.  Neg.  ||  14,  176.  Why  a  dif- 
ferent principle  should  be  applied  where  the  In- 
Jury  Is  received  by  a  servant  of  tbe  party  sub- 
ject to  the  duty  Is  not  apparent,  and  no  conrt 
has  yet  furnished  any  reason  for  making  such  a 
distinction.  See  the  comment  made  supra,  II. 
i,  on  the  New  York  cases.  On  tbe  other  hand, 
them  Is  a  eonsl^ratlOD  which  polnta  very 
strongly,  U  not  eoncinrively,  to  the  conclnslon 
that  the  ease  of  a  servant  Is  precisely  the  one 
In  which  the  -courts  should  be  most  unwilling 
to  allow  tbe  interposition  of  a  contractor  to 
shield  tbe  master.  As  has  already  been  shown 
in  an  earlier  note  In  this  series  (Walkowskl  t. 
Penokee  ft  Oogeble  Consolidated  Ulnes  (Uieh.) 
41  L.  B.  A.  pp.  38-45,  and  pp.  107-119),  a  manu- 
facturer  who  supplies  a  chattel  to  another  per- 
son to  be  nsed  In  his  business  Is  not  bound  to 
Indemnify  the  vendee's  servants  for  Injuriei 
which  they  receive  owing  to  defects  In  the  chat- 
tel. Manifestly  tlie  resnit  of  applying  concar- 
reutly  this  principle  and  the  principle  that  the 
master  who  purchases  appliances  from  a  manu- 
facturer is,  as  regards  his  servants,  entitled  to 
rely  upon  its  fitness  tor  the  purposes  contem- 
plated, unlesa  there  is  eomethlng  to  nnt  him  on 
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N.  Y.  685;  Kain  v.  Smith,  89  N.  Y.  375; 
Lofrano  v.  A'eto  York  A  Mt.  V.  Water  Co. 
65  Him,  452,  8  N.  Y.  Supp.  717;  Qatea  v. 
State,  ]28  N.  Y.  221,  28  K.  £.  373. 

Bartlett,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  plaintiS, 
ae  administratrix  of  the  estate  of  her  de- 
ceased husband,  to  recover  of  the  defendants 
damages  in  negligently  causing  his  death. 
In  October,  1897,  the  defendants,  under  con- 
tract with  the  state,  were  engaged  in  deep- 
ening the  Erie  canAl  in  the  town  of  Camil- 
lus,  Onondaga  county.  The  deceased  was 
working  with  a  gang  of  men  employed  by 
tbe  defendants  under  the  super^-ision  of  Or- 
son Seeley  as  foreman.  These  workmen 
were  engaged  in  driving  spiles  as  part  of 
the  work  iSiey  were  prosecuting.   The  canal 

Inquiry  as  to  tta  condition.  Is  to  deny  any  rem- 
efiy  to  servants  for  Injuries  dae  to  defects  la 
such  appliances.  Such  a  conclusion  Is  simply 
preposterous  and  disgraceful  to  any  system  of 
jnrisprudencc.  Either  the  vendor  shonld  no 
longer  be  allowed  to  shelter  himself,  ander  the 
■opposed  clrcumstBQcea,  by  tbe  defense  of  want 
of  privity  of  contract,  or  It  should  be  regarded 
as  an  Implied  term  In  tbe  contract  between  the 
master  aid  his  servants  that  all  appliances  ob- 
tained from  parties  not  In  bla  service  are  free 
from  all  defects  which  can  be  prevented  1^  the 
exercise  of  that  degree  of  care  and  skill  which 
Is  required  of  persons  following  the  same  Hue 
of  business  as  the  vendor.  The  latter  method  of 
escaping  from  tbe  abaurd  predicament  Into 
which  the  law  bas  got  Itstif  at  this  meeting 
point  of  tbe  principles  under  discassion  wonid 
seem  to  be  the  most  desirable.  Not  only  would 
it  round  off  and  render  entirely  consistent  tbe 
doctrfne  of  absol'ite  duties,  but  it  would  obviate 
the  almost  insuperabie  practical  difflcnltles 
whlcb  would,  in  many  Instances,  block  tbe  at- 
tunpts  of  servants  to  obtain  redress  from  vend- 
ors of  InstrumsDtalitles  residing  In  distant  lo- 
calities. Tbere  would  be  no  injustice  to  tbe 
master  In  such  rule,  for  he  would  still  have  his 
action  over  against  the  vendor  of  tbe  defective 
appliance,  and  woald  almost  invariably  be  more 
favorably  situated  than  his  servants  for  the 
enforcement  of  bts  rights. 

j.  XanoehuaetU  doctrine  not  idenHoat  with 
that  of  other  ttatet. 

The  doctrine  which  has  been  Involved  In  Mas- 
sacbusetts  is  somewhat  dlDTerent  from  that 
which  prevails  In  other  courts,  although  In  a 
large  class  of  cases  its  practical  results  are 
gnlte  similar.  In  some  of  the  earlier  cases  we 
And  language  used  which  can  scarcely  be  con- 
strued otherwise  than  as  an  explicit  alBrmative 
of  the  theory  of  nondelegable  duties  In  the  sim- 
ple form  In  which  It  has  been  enunciated  la 
other  Jurisdictions. 

For  the  management  of  bis  maciilnery  and  tbe 
conduct  of  his  servants,  a  master  la  not  respon- 
sible to  their  fellow  servants;  bnt  he  cannot 
avail  himself  of  tbis  exemption  from  responsi- 
bility when  his  own  negligence  In  not  having 
suitable  instruments,  whether  persons  or  things, 
to  do  bis  work  causes  Injury  to  those  In  his  em- 
ploy. He  cannot  devest  himself  of  bis  duty  to 
have  suitable  Instruments  of  any  kind,  by  dele- 
gating to  an  agent  tbelr  employment  or  selec- 
tion, their  superintendence  or  repair.  A  corpo- 
ration must,  and  a  master  who  baa  an  extensive 
business  often  does,  perform  this  duty  through 
officers  or  superintendents ;  but  tbe  duty  Is  his, 
54L.  R.  A. 


at  tbis  noint  ran  east  and  west,  and  wan- 
crossed  at  right  angles  by  a  highway,  which, 
about  1,000  feet  south  of  tbe  canal,  was  in- 
tersected by  a  state  ditch,  also  being  exca- 
vated by  these  contractors.  The  ditch  ran 
from  the  highway  diagonally  to  the  canal, 
intersecting  it  some  distance  west  of  the 
highway  bridge,  thus  making  a  triangle 
bounded  on  the  north  by  tbe  canal,  on  the 
east  by  the  highway,  and  on  the  south  and 
west  by  the  state  ditch.  The  land  in  tbis 
triangle  was  low,  swampy,  and  apparently 
usele&a.  The  evidence  allows  that  it  was 
covered  with  grass,  wood,  stumps,  treea,  and 
refuse.  On  this  land,  some  40  or  60  yards 
south  of  the  canal,  stood  a  dead  elm  tree 
about  35  feet  high,  with  some  ragged  stumps 
or  ends  of  brandies  projecting  from  the  up- 
per part;  the  bark  had  fallen  from  it;  it  was 
weiibber  beaten  and  decayed.    A  sliort  dis- 

and  not  merely  theirs,  and  for  negligence  of  his 
doty  in  this  respect  he  Is  responsible.  Gllman 
V.  Eastern  K,  Co.  (1866^  13  Allen,  433,  DO  Am. 
Deo.  210. 

In  Ford  v.  Pitchbiirg  R.  Co.  (18T2»  110  Mass. 
240,  14  Am.  Bep.  &98,  It  was  held  that  Instruc- 
tions were  properly  refused  which  said  the  de- 
fendants would  not  be  liable  for  negligence  of 
persons  examining  a  boiler.  The  court  said : 
"The  corporation  is  equally  chargeable,  whether 
the  negligence  was  In  originally  falling  to  pro- 
vide, or  Id  afterwards  falling  to  keep,  Its  ma- 
chinery In  safe  condition.  The  duty  Is  essen- 
tially the  same.  .  .  .  Tbe  question  was  not 
whether  the  officers  named  knew,  or  might  have 
known,  of  the  defect,  or  of  tbe  incompetency  of 
those  who  had  charge  of  the  repairs,  but 
whether  the  corporation  In  any  part  of  Its  or- 
ganlzotion,  by  any  of  Its  agents,  or  for  want  of 
agents,  failed  to  exercise  due  care  to  prevent  in- 
Jury  to  the  plaintiff  from  defects  la  the  Instru- 
ment furnished  for  his  use." 

But  tbe  position  of  this  court  now  Is,  that  tbfr 
master's  exercise  or  n<m-exerelse  of  a  proper 
supervision  over  the  servants  to  whom  he  baa 
delegated  the  performance  of  tbe  duties  wblcb 
elsewhere  are  treated  as  absolute  without  quali- 
llcatlon  Is  the  test  to  which  the  question  of  his 
responsibility  for  the  negligence  of  those  serv- 
ants ought  to  be  referred.  Tbe  most  useful  ex- 
planation of  this  theory,  for  the  purposes  of 
comparative  Jurisprudence,  Is  contained  In  the 
following  passage  from  tbe  opinion  of  Field,  J., 
In  Rogers  v.  Ludlow  Mfg.  Co.  (1887j  144  Mass. 
198,  59  Am.  Rep.  68,  11  N.  B.  77 :  "As  a  cor- 
poration must  act  by  natural  persons,  and  as  alt 
large  corporations  carry  on  their  business  by 
means  of  servants  of  dl^erent  grades,  It  Is  man- 
ifest that,  if  It  Is  held  that  these  are  all  fellow 
servants,  and  that  the  corporation  can  delegate 
tbe  whole  duty  of  hlrlne  and  superintending  Its 
servants,  and  of  providing  its  machinery  and 
of  keeping  It  In  repair,  to  one  or  more  princi- 
pal servants,  such  as  superintendents  or  mani- 
gers.  the  corporation  may  escape  all  responsibil- 
ity for  injuries  caused  by  defective  machinery, 
except  in  tbe  few  cases  where  It  can  be  shown 
that  these  principal  servants  were  Incompetent, 
or  that  the  directors  of  tbe  corporation,  or  its 
principal  officers,  knew  that  the  subordinate 
servants  were  Incompetent,  or  that  the  machin- 
ery used  was  defective.  To  avoid  this  result. 
Borne  courts  have  held  that  superintendents  or 
managers  are  not  fellow  cervanCs  with  the  men 
employed  to  work  under  them,  te  that  servants 
employed  In  one  department  of  the  business  are 
not  fellow  servants  with  th<.8e  employed  In  an- 
other. Other  courts  have  held  that  they  are  all 
fellow  servants,  but  that  tbe  master  cannot 
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tanoe  west  were  a  few  other  elm  trees.  Some 
little  distance  northwest  of  this  dead  elm, 
and  near  the  canal,  was  a  large  quantity  of 
spiles  to  be  used  in  the  work  of  the  defend- 
ants.  During  the  morning  of  the  day  the 
plaintifl''s  intestate  was  killed,  a  fire  was 
discovered  on  the  southwesterly  or  southerly 
portion  of  this  triangle,  which  spread  rapid- 
ly, and,  unless  checked,  it  was  obvious  that 
uie  spiles  in  question  would  be  consumed. 
These  defendants  had  two  other  gangs  of 
workmen  engaged  in  excavating  on  the  state 
ditch  under  separate  foremen.  They  also 
employed  a  walking  boas,  named  Hannan, 
who  was  supervising  the  work  generally. 
The  men  In  all  of  these  gangs  were  called 
upon  to  fight  the  fire,  and  did  so  for  a  coa- 
siderable  time.  Hannan  assumed  the  con- 
trol of  the  men,  and  directed  their  opera* 
tiona.   Some  of  the  men,  among  whom  was 

aToid  his  ^[{atloa  to  see  to  It  that  reasonable 
care  shall  be  exwclaed  In  procuring  suitable  ma- 
chlnerr.  In  keeplns  It  In  repair,  and  la  blrlns 
and  retaining  competent  servants,  bj  emplorlng 
a  servant  to  do  these  things  for  him ;  and  that 
If  he  does  employ  a  Mrrant  for  this  purpose, 
and  the  servant  does  not  use  doe  care,  the  mas- 
ter Is  responsible.  .  .  .  The  rale  of  rapon- 
deat  ntpmiot  ae  applied  to  cases  tike  the  pres- 
ent, the  exception  of  Injuries  caused  by  the  neg- 
ligence of  a  fellow  servant,  and  the  limitations 
of  this  exception,  have  been  estabUsbed  by 
courts  upon  constderatfons  of  public  policy,  as 
well  as  of  the  legal  principles  which  govern 
cases  somewhat  analogous.  If  a  master  who 
takes  no  personal  part  Ln  the  management  of  his 
business  has  any  duty  to  perform  towards  his 
servants.  It  Is  difficult  to  say  that  It  Is  always 
wholly  performed  by  doing  two  things,  namely, 
by  employing  competent  servants,  and  by  fur- 
nishing ample  means.  In  order  that  the  busi- 
ness may  be  properly  managed,  the  servants 
should  not  only  be  competent,  but  they  should 
be  nomeroos  enoogh  to  do,  and  they  should  have 
the  means  of  doing,  whatever  ought  reasonably 
to  be  done,  flud  such  regulations  should  be  es- 
tablished as  wilt  Insure  the  requisite  subordlna- 
tl(Hi  and  control,  and  the  uerelse  of  reasonable 
Intelligence  snd  care  Id  the  condnct  of  the  busi- 
ness ;  and  It  is  almost  as  dlOcnlt  to  delink  all 
the  duties  of  the  master  in  these  respects  as  to 
deflne  the  duties  of  a  person  under  other  rela- 
tions-  If  It  ia  not  the  absolute  duty  of  the  mas- 
ter to  furnish  suitable  machinery,  and  If  he  la 
not  held  to  warrant  that  the  servants  he  em- 
ploys to  furnish  machinery,  or  to  keep  It  In  re- 
pair, shall  alwaya  use  reasonable  care,  then  the 
duty  of  a  master  who  does  not  personally  con- 
duct his  business,  if  he  Is  under  any  duty,  we 
think,  must  be  to  use  reaaonable  care  In  the 
management,  and  that  is  to  exercise,  or  bare  ex- 
ercised, a  reasoaabie  supervision  over  the  con- 
duct of  bis  servants,  as  wdl  as  to  use  reason- 
able care  In  seeing  that  bis  servants  are  compe- 
trat,  and  are  furnlabed  with  suitable  means  for 
carrying  on  the  business."  The  learned  Judge 
then  reviewed  some  of  the  earlier  cases,  and 
proceeded  thus :  "These  dedslons  show  that  it 
Is  tbe  doty  of  the  master  to  exercise  a  reason- 
able supervision  over  tbe  condition  In  which  tbe 
machinery,  structures,  snd  other  appliances 
used  In  his  business  are  kept  by  hia  aervanta, 
and  that  be  cannot  wholly  escape  responsibility 
by  del^ratlng  the  perforuiance  of  this  duty  to 
serrauts ;  tbat  tbe  negligence  of  his  servants  In 
repairing  or  In  rolling  to  repair  machinery,  la 
Bot  necessarily  tbe  nefrllgence  of  the  master, 
but  that  It  It  also  to  be  determined  In  each  case 
whrtber  the  master  b«s  exercised  a  reaoooabls 
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tiie  deceased,  were  oigaged  in  carrying  wa- 
ter in  pails  from  the  canal  to  the  fire,  and  in 
doing  so  passed  a  short  distance  north  of 
the  dead  elm  tree.  At  the  time  of  the  acci- 
dent this  tree  had  been  on  fire  for  about 
three  Quarters  of  an  hour,  and  it  was  the  sub- 
ject 01  conversation  between  Hannan  and  a 
workman  whether  it  should  be  cut  down  or 
allowed  to  burn,  Hannan  inclining  to  the 
latter  view.  The  evidence  does  not  disclose 
any  general  apprehension  cocisting  among 
the  workmen  that  the  burning  tree  was  an 
object  of  special  danger.  The  deceased 
while  engaged  with  some  twenty-five  others 
in  carrying  water  from  the  canal  to  fire  in 
the  undei'growth,  passed,  aa  he  had  repeated- 
ly done,  about  20  feet  or  more  to  the  north 
of  the  burning  tree,  when  it  suddenly  fell 
U|xin  bini,  causing  his  instant  death.  The 
wind  at  the  time  was  blowing  from  the 

sopervlslon  over  his  servants,  and  teaaonnble 
care  In  seeing  that  his  machinery  Is  kept  In 
proper  condition,  although  he  may  have  em- 
ployed competent  servants  and  furnished  them 
with  suitable  materials,  and  Instructed  them  to 
keep  the  machinery  bi  repair." 

As  was  said  in  Johnson  v.  Boston  Tow-Boat 
Co.  (1883)  135  KlasB.  215.  4S  Am.  Rep.  458; 
"The  master  Is  liable  In  all  cases  for  his  own 
negligence,  and  that  may  be  shown  by  a  defect 
of  such  a  nature  or  so  long  continued,  aa  to  be 
of  Itself  evidence  of  negligence  In  the  master, 
or  the  negligence  of  a  servant  may  be  of  such 
a  character  that  negligence  <tf  tbe  master  may 
be  Inferred  from  it." 

We  are  aware  tbat  this  rule  Is  somewhat  In- 
doflnite,  and  Is  perhaps  not  precisely  that  which 
generally  prevails  In  the  United  States.  North- 
em  P.  R.  Co.  Herbert  (1886)  116  U.  S.  012. 
29  L.  ed.  765,  6  Sup.  Ct  Rep.  B90 ;  Benzlng  r. 
Steinway  (1886)  101  N.  Y.  647,  5  N.  B.  449. 

Tbe  following  extracts  wlU  also  be  found 
serviceable  as  elucidating  still  further  the  po- 
sition of  the  court : 

Tbe  servant  charged  with  providing  these  ap- 
pliances stands  in  the  place  of  the  maater,  and 
performs  tbe  duty  Incumbent  on  him.  It  Is  not 
suiBcient  that  he  Is  an  Intelllgrat  and  competent 
servant ;  tf  he  neglects  this,  tbe  msster  is  still 
responsible,  unless  he  eball  himself  have  exer- 
cised a  reasonsble  care  and  supervision  over 
him  In  seeing  that  the  machinery  was  In  proper 
condition.  Nor  Is  It  enough  that  tbe  master 
has  employed  suitable  aervanta,  and  furnished 
them  with  suitable  materials,  and  Instructed 
them  to  keep  tbe  machinery  in  repair.  Ue  must 
see  that  such  servants  do  their  duty.  Elmer  v. 
Locke  (1883)  1S5  Mass.  675;  Daley  v.  Boston 
ft  A.  R.  Co.  (1888)  147  Mass.  101,  16  N.  E.  690. 

Perhaps  tbe  whole  question  is  whether  tbe 
master  lias  exercised  reasonable  care  in  employ- 
ing competent  servants,  Is  providing  suitable 
machines  and  Implements,  sed  In  doing  that 
part  of  his  business  which  he  has  undertaken 
to  do  himself,  and  has  exercised  a  reasonable 
supervision  over  hIa  servants  in  the  performance 
of  tbe  duties  wblrh  he  has  Intrasted  to  them. 
This  is  often  a  question  for  tbe  Jury.  Courts 
have  therefore  held  that  they  could  not  say,  aa 
matter  of  law,  that  a  master  was  not  respou- 
liable  for  Injuries  occasioned  by  defective  ma- 
chinery, wbea  the  defect  was  substantial  and 
rendered  the  machine  nuflt  for  use,  although  It 
was  through  the  neglect  of  a  competent  servant 
that  the  machine  had  not  been  repaired;  and 
they  have  siso  held  that,  when  the  defect  was 
one  tbat  must  frequently  arise  from  the  use  of 
the  roSL-bine.  and  was  such  tbat  the  person  em- 
ployed to  superintend  the  use  of  the  machine 
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south.  The  defendants  were  not  present 
during  the  fire.  The  jury  rendered  a  ver- 
dict fur  the  plaintiff,  and  the  appellate  divi- 
sion affirmed  the  judgment  entered  thereon 
with  a  divided  court.  The  prevailing  opin- 
iou  rests  upon  the  theory  that  the  foremen 
■and  the  walking  boss,  Hannan,  were  repre- 
senting the  masters  in  the  prosecution  of 
the  regular  work,  and  that  when  the  proper- 
ty of  the  latter  was  ettdaiu{ered  faj  Are  it 
was  their  duty  to  request  t£e  assistance  of 
the  men  under  than  to  preserve  it  if  possi- 
ble; that,  if  the  men  consented  to  leave  the 
regular  work,  and  enga^  in  protecting 
the  property,  the  foreman  still  represented  the 
nmslcra  in  the  emergency,  and  owed  to  the 
men  t^e  same  duly  as  would  the  masters  if 
personally  present.  It  is  conceded  that  the 
nature  of  the  work  was  hasardous,  and  that 
plaintiff's  intestate  assumed  the  obvious 

aboQld  attend  to  in  order  to  keep  It  In  mi/nlng 
order,  tbe  master  performed  bis  whole  duty  by 
furnlBhlns  suitable  materials  and  employing 
<;om];)etenc  aervants  to  keep  the  machinery  Id  re- 
pair. These  decisions  have  been  made  In  cases 
where  It  appeared  that  the  defect  la  the  machln- 
erj  was  unknown  to  tbe  master.  The  general 
-question  Is,  what,  under  the  clrcumatances,  tbe 
master  ought  reasonably  to  have  Icaown  and 
done,  and,  lu  determining  this,  tbe  nature  of  tbe 
defect,  the  length  of  time  it  has  existed,  and  the 
means  taken  to  remedy  It,  are  Important  facts. 
Rice  v.  King  Philip  Mills  (1887)  144  Uass.  236, 
«9  Am.  Rep.  80,  11  N.  E.  101. 

It  la  the  duty  of  the  master  to  exercise  ordl- 
nar;  care  in  supplying  and  maintaining  machln. 
err,  appliances,  and  instrumentalities ;  and  U 
the  servant  exraclsing  ordinary  care  Is  Injured 
ttr  a  deflcleney  tbereitt,  he  is  entitled  to  recover 
•damaj^.  The  servant  charged  witb  providing 
these  appliances  stands  In  the  place  of  the  mas- 
ter, and  performs  the  duty  Incumbent  on  bim. 
It  Is  not  snlQclent  tbat  be  Is  sn  Intelligent  snd 
-Gompetoit  servant ;  If  he  ne^Jeets  tbia,  tiie  mas- 
ter Is  still  responsible,  unless  he  shall  himself 
bave  exercised  a  reasonable  care  and  supenrl- 
sloQ  over  him  In  seeing  that  the  machinery  Is 
In  proper  condition.  Nor  Is  it  moogh  that  tbe 
mnster  has  employed  suitable  servants,  and  fur- 
nished them  with  suitable  materials,  and  In- 
■structed  them  to  keep  the  machinery  In  repair. 
Ue  must  see  that  such  servants  do  their  duty. 
Daley  V.  Boston  &  A.  B.  Co.  (1888)  147  Mass. 
101,  16  N.  E.  600. 

The  very  nature  of  the  Implied  contract  cre- 
ated by  tbe  hiring,  whereby  tbe  master  under- 
takes to  nse  proper  care  In  always  providing  safe 
tools  and  appliances,  Is  Inconsistent  with  bis 
delegation  of  tbe  duty  to  a  fellow  servant,  for 
whose  negligence  he  Is  not  to  ba  responsible. 
His  obligation  Involves  tbe  exercise  of  every 
kind  at  care  and  diligence  which  is  secessary  to 
give  blm  knowledge  of  the  condition  as  to 
safety  of  his  machinery  and  appliances,  so  far 
as  such  knowledge  Is  obtainable  by  reasonable 
effort.  His  duty  relates  to  the  condition  of 
these  articles  when  they  come  to  tbe  hands  of 
his  servants  tor  use,  and  the  performance  of 
that  duty  must  carry  him  Just  so  far  Into  de- 
tails as  It  is  reasonably  necessary  to  go,  in  view 
of  the  nature  and  risk  of  tbe  business,  to  en>' 
able  him  reasonably  to  protect  bis  servants  from 
a  danger  which  be  should  prevent.  Moynlhan 
V.  Hills  Co.  (1888)  140  Mass.  692,  10  N.  E.  574. 

In  Coates  v.  Boston  ft  M.  B.  Co.  (1881)  ISS 
Hsss.  297.  10  L.  B.  A.  709,  20  N.  E.  804,  a  ease 
of  an  accident  caused  by  the  absence  of  a  Jaw- 
strap  on  a  railway  car,  tbe  court  expressly  re- 
fused to  put  Its  decision  "on  tbe  Identlflcation 
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risks,  but  it  is  argued  that  he  had  the  right 
to  expect  that  lie  would  be  warned  of  any 
imminent  danger  which  was  known  to  tbe 
masters,  but  of  which  he  had  no  knowledge. 
The  only  alleged  negligent  act  by  which  it 
is  sought  to  charge  the  defendants  is  the 
failure  of  Hannan,  the  walking  boss,  to  in- 
form the  men,  including  the  deceased,  who 
were  carrying  water  in  the  vicinity  of  the 
bunung  tree,  to  keep  away  from  it»  as  it 
was  about  to  fall.  This  position  assnmes 
that  Hannan  represented  the  masters,  and, 
furthermore,  that  he  knew  the  tree  was 
about  to  fall. 

As  to  the  time  when  the  burning  tree 
would  fall,  it  was  matter  of  opinion,  and  a 
subject  upon  which  each  person  present 
could  exercise  his  individual  jut^ment. 
The  foot  that  the  tree  would  fall  if  the  fire 
continued  to  oonsume  it  was  as  much  an  ob- 


of  master  and  servant,  and  a  union  of  tbe  knowl- 
edge of  tbe  corporation  and  tbe  command  of  tbe 
conductor  In  one  person,  by  a  fiction." 

See  also,  to  the  same  effect.  Sweat  v.  Boston 
&  A.  B.  Co.  (1892)  IftO  Mass.  284.  31  N.  E.  296 ; 
Colton  V.  Blchards  (1878)  123  Mass.  484 ;  Ne- 
ven  V.  Sears  (1892)  IW  Mass.  303,  29  B. 
472. 

This  theory  virtually  amounts  to  holding  that 
there  Is  only  one  daty  which  Is  nondelegable  In 
tbe  sense  In  wblcb  that  term  Is  ordinarily  un- 
derstood,— the  duty,  namely,  of  efficient  super- 
vision over  the  agents  whom  he  has  appointed  to 
represent  blm  la  seeing  that  the  various  Instra- 
mentalltles  of  work  are  furnished  and  main- 
tained In  a  reasonably  safe  condition.  Id  the 
language  of  other  courts,  tbe  employees  who  act 
as  bis  deputies  In  performing  that  duty  are  vice 
prlnelpals. 

In  Babcock  v.  Old  Colony  B.  Co.  (1890)  ISO 
Mass.  467,  23  N.  E.  326,  the  court,  in  discussing 
the  question  whether  there  was  evidence  to  war- 
rant the  Judge  in  aubmlttlng  to  tbe  Jury  the 
question  whether  tbe  seetion  master  was  ao 
hr  charged  with  the  duty  of  aupervlsfon  tbat 
the  defendant  might  be  liable  to  one  of  its  serv- 
ants for  bis  negligence,  said :  "It  Is  well  set- 
tled that  one  who  Is  In  some  things  a  mere 
servant  may  be  made  the  master's  agent  to  per- 
form duties  which  are  primarily  personal,  to  the 
mnster.  Uoynibon  v.  Hills  Co.  (188S)  146  Unas. 
58n,  If)  N.  E.  574,  and  cases  cited.  If  In  tbe 
present  case  the  section  master  was  Intrusted 
by  the  defendant  with  tbe  performance  of  the 
dnty,  or  a  part  of  the  duty,  of  superrlslon  of 
the  tracks  which  a  reasonable  regard  for  the 
safety  of  Its  employees  required  tbe  corporation 
to  perform,  the  defendant  Is  liable  for  his  neg- 
ligence In  tbe  performance  of  It.  There  was 
evidence  tending  to  show  that  different  persons 
bad  some  responsibility  In  rQ>re8entlng  tbe  de- 
fmdant  in  this  respect  A  part  of  the  printed 
instructions  to  section  masters  was  tn  these 
words:  'They  will  see  that  no  wood,  lumber, 
ties,  or  other  obstructions  are  plied  within  S 
feet  of  tbe  track.'  It  does  not  very  clearly  ap- 
pear what  other  measures  were  taken  by  tbe  de- 
fendant promptly  to  ascertain  the  existence  of 
defects  or  obstructions  along  the  track.  Tbe 
evidence  on  this  branch  of  tbe  case  Is  rather 
meagre,  but  we  cannot  say  that  there  was  not 
enough  to  warrant  the  Judge  In  submitting  tbe 
question  to  the  Jury  under  the  Instructions 
which  be  gave.  It  is  the  duty  of  a  railroad  cor- 
poration to  nse  reasonable  care  and  diligence  to 
keep  its  tracks  in  a  ssfe  condition  for  Its  «n- 
ployees  to  work  upon.  So  far  as  tbe  work  of 
keeping  its  tracks  In  repair  Is  left  to  Its  eerv^ 
ants,  it  Is  its  dnty  to  exercise  reasonable  sopeis 
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Tioos  risk  of  the  employment  as  any  other 
^lan^'er  which  confronted  the  vorlraien  in 
tlii«  URusiial  and  exciting  situation.  It 
may  be  said,  in  a  general  way,  that  it  ia  the 
ikily  of  the  servant  to  protect  hia  maater'a 
property  from  destruction  by  fire  or  any 
other  cause;  but  when  to  do  bo  subjects  him 
to  ^eat  and  unusual  danger,  he  alone  most 
decide  the  risk  to  be  aastimeid.  This  would 
he  so  whether  the  peril  to  be  encountered  ia 
regarded  as  a  detail  of  the  work  or  in  the 
nature  of  a  new  employment.  The  intestate 
imist  nave  realized  that  the  new  employ- 
ment (if  it  was  BUch)  upon  which  he  en- 
tered involved  risks  not  incident  to  the  regu- 
lar work  in  which  he  had  been  engaged  for 
months.  The  scene  was  one  of  great  confu- 
sion and  excitement,  with  douds  of  smoke, 
sparks,  and  cinders  driven  towards  the  men 
•employed  in  fighting  the  fire  hy  a  wind 

vision  to  see  that  the  work  Intmated  to  them  la 
properly  done.  How  far  Into  details  this  super- 
vMon  mwst  go  before  the  domain  which  belongs 
exchialveir  to  the  master  is  paaaed,  and  the  do- 
main which  ma;  be  left  to  aervaots  Is  entered, 
(tepeuds  upon  what  It  Is  reasonable  to  require 
•of  a  master  who  la  charged  with  the  dnt?  of 
providing  aafe  works,  macblnery,  tools,  and  ap- 
pltances  for  his  employees.  In  some  caaes  this 
mar  be  n  dllllcult  QoestloD  to  decide.  But  un- 
doubtedly a  Jary  may  And  that  a  railroad  corpo- 
ration ahonid  so  far  supervise  the  work  of  Its 
Kerrants  in  repairing  Its  tracks  as  to  see  that  a 
pile  of  sleepers  3  or  <!  feet  wide  la  not  left  for 
a  long  time  within  18  Inches  of  the  rails  in  the 
freight  yard  of  an  Important  atatlon."  Com- 
nicniiog  on  the  exception  taken  to  the  refusal 
-of  (he  trial  judge  to  Instruct  the  jxaj  that  It 
I  he  defendant  had  used  reasonable  care  In  the 
Kiipervlslon  of  the  section  men  and  of  the  nse 
ot  the  yard,  the  plaintiff  could  not  recover  for 
the  neglect  of  the  section  men  In  leaving  the 
tlp9  by  the  track,  or  the  neglect  of  the  yard 
master  or  the  section  master  or  road  master 
In  falling  to  have  them  mnoved  or  to  report 
that  they  were  there,  the  court  said :  "This 
Instruction  could  not  properly  t>e  given,  because 
it  reqalreJ  of  the  corporation  merely  supervl- 
ttinn  of  the  section  men  and  of  the  nse  of  the 
j.*rd,  and  disregarded  the  duty  of  the  defendant 
to  use  reasonable  care  In  looking  after  the  con- 
-dltiuB  of  the  road  In  other  particulars.  Zt  may 
have  been  the  daty  of  the  yard  master  or  the 
road  master  tu  exercise  this  supervision,  and.  If 
be  discovered  neglect,  to  see  that  the  road  was 
not  l^t  in  a  dangerous  condition  on  account  of 
the  neglect.  Under  the  mstructlons  requested 
the  yard  master  or  road  master  might  have  used 
fpasonable  care  In  the  supervision  of  tbe  section 
men.  and  been  negligent  tn  the  performance  of 
■a  part  of  the  master's  duty  which  was  Incidental 
to  snpervlalon,  namely,  tbe  correction  of  the  er- 
rors which  supervision  disclosed.  We  are  of 
the  opinion  that  the  Instructions  were  correct 
And  sufli'^leut." 

In  McCauley  v.  Norcross  (1S92)  155  Mass. 
5M.  30  N.  K.  4Gi,  the  law  was  laid  down  as 
follows ;  "If  the  beams  were  so  left  that  one  of 
them  would  be  liable,  as  a  natural  consequence 
from  some  intervening  cause  or  agency,  to  be  so 
moved  that  It  might  fall  through  the  floor,  the 
fart  that  an  Intervening  act  or  agency  occurred 
which  directly  produced  the  InJurlotM  result 
would  not  necessarily  exonerate  the  defendants 
from  reaponslhlllty.  Buperintendence  Is  neces- 
-sary  In  order  to  guard  against  Injuries  from 
such  intervening  and  inadvertent  acts  of  care- 
less persons  as  are  likely  to  happen  and  ou^rbt 
to  be  guarded  against.  Tbe  question  Is  whether 
54  1^  R.  A. 


from  the  south.  The  plaintiflT'a  intestate 
passed  the  burning  tree  a  number  of  times 
in  tlie  course  of  nis  employment,  and  the 
danger  of  the  situation  was  as  obvious  to 
hiui  as  to  any  other  person  engaged  in  the 
work  of  saving  property;  and,  If  it  failed  to 
impress  him,  he  was  either  negligent  or 
dominated  1^  that  excitement  and  preoocu- 
pation  usual  at  auch  a  time.  A  servant  as- 
sumes, not  only  the  risks  incident  to  his  em- 
ployment, but  all  dangers  which  are  obvious 
and  apparent;  and  so,  if  he  voluntarily  en- 
ters into  or  continues  in  the  service,  having 
knowled^,  or  the  means  of  knowing,  the 
dangers  involved,  he  is  deemed  to  assume  the 
risks,  and  to  waive  any  claim  for  damages 
.against  the  master  in  case  of  personal  in- 
jiiry.  Crown  v.  Orr,  140  N.  Y.  4fi0,  35  N. 
E.  648;  Thomp.  N«.  p.  1008;  Baakin  v. 
Jfew  Torfc  C.  d  H.  R.  B.  Co.  66  Barb.  129, 

the  moving  oC  a  beam  was  so  likely  to  occur  that 
it  ought  to  have  been  provided  against  by  the 
superintendent.  It  might  be  found  that  the 
beams  were  negligently  left  near  the  hole  in  the 
floor  where  they  were  likely  or  liable  to  be  top- 
pled over  so  that  one  of  them  might  fall  through 
the  hole,  and  thus  injure  someone  below,  and 
that  this  was  the  proximate  cause  of  the  plain- 
tiff's Injury,  although  some  careless  person  came 
along  and  toppled  them  over." 

From  the  foregoing  remarks  It  Is  apparent 
that  the  Hassachusetts  declalona  In  re^ird  to 
negllgwce  of  the  kind  with  which  we  are  con- 
cerned In  this  note  stand  ontslde  the  general 
current  of  the  authorities.  But  a  connecting 
link  between  the  doctrine  thus  formulated  and 
tbe  one  which  prevails  tn  most  American  states 
fa  supplied  by  the  consideration  that  It  is  only 
In  eases  which  have  relation  to  obllgatlmia 
which,  outside  of  HassBcbnsetts  Itself,  are 
viewed  aa  being  nondelegable,  that  the  ulterior 
duty  of  supervision  becomes  a  determinant  fac- 
tor. From  the  atandpolnt  of  other  courts  those 
cases  may  fairly  be  regarded  as  authorities  for 
the  position  that  the  obligations  Involved  belong 
to  the  nondelegable  category ;  and  this  is  the 
footing  upon  which  they  have  been,  for  the  pur- 
poses of  the  present  inquiry,  collated,  as  to  the 
facts  Involved,  with  the  rulings  In  other  Juris- 
dictions. 

The  nondelegable  quality  of  the  duty  of  sn- 
pcrvtsloa,  so  far  as  It  Is  connected  with  other 
duties  of  the  ssme  stamp.  Is  sometimes  asserted 

in  the  opinions  ot  other  courts  beside  Massachu- 
setts. 

A  master  cannot  claim  Immunity  on  tbe 
ground  that  he  has  exercised  due  care  In  select- 
ing mechanics  of  competent  skill  In  the  con- 
strtictlon  of  machinery  and  buildings,  but  as- 
snraes  tbe  burden  of  seeing  that  such  mechanics 
actually  exercise  reasonable  care  and  skill  In 
the  execution  ot  thdr  work.  Collyer  v.  Pennsyl- 
vania R.  Co.  (188«)  49  N.  J.  L.  58,  6  Atl.  438. 

k.  JSerroittt  may  aot  f»  a  dual  oapaettj/. 

In  the  note  to  O'Nell  v.  Great  Northern  R,  Co. 
(1900:  Minn.)  51  L.  R.  A.  593-596,  a  number 
of  decitions  were  cited  In  which  employees  who 
are  deemed  to  be  vice  principals  by  vlrtae  of  the 
extent  of  the  control  exercised  by  them  were 
viewed  as  persons  whose  negligence  Is  or  is  not 
Imputed  to  the  master  according  aa  they  may  or 
may  not  be  discharging  one  of  his  absolute  du- 
ties. The  foundations  of  this  theory,  as  was 
there  shown,  are  by  no  means  satisfactory;  but 
no  objection,  either  on  the  score  of  logic  or  oth- 
erwise, cnn  be  mede  to  the  theory  of  such  a  dual 
capacity  In  cases  where  the  vice  princlpalahip  of 
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Affirmed  in  56  N.  Y.  608 ;  Jon«a  t.  Boach,  9 
Jones  &  S.  248 ;  Wormell  v.  Maine  C.  R  Co. 
70  Me.  397,  10  Atl.  49;  Kennedy  v.  Manhat- 
tan R.  Co.  145  N.  Y.  288,  3»  N.  E.  956.  The 
Bupreme  judiciftl  court  of  MauaehiuettB 
hud  in  Leary  t.  Botton  A  A.  B.  Co.  139 
Mans.  680,  52  Am.  Rep.  733,  2  N.  E.  115, 
that  if  a  Benrant  of  full  aee  and  ordinary  in- 
tetli^^oe,  upon  being  required  by  his  mas' 
ter  to  perform  other  duties  more  dangerous 
and  complicated  than  those  embraced  in  hia 
original  hiring,  undertakes  the  same,  know- 
ing their  dangerous  character,  and  is  in- 
Jiued  by  reason  of  his  ignorance  and  inex* 
perienoe,  he  cannot  nuuntain  an  action 
against  the  master  for  such  injury.  If  the 
deceased  entered  upon  a  new  employment 
when  accepting  the  invitation  of  the  fore- 
man to  assist  in  extinguishing  the  fire,  the 
plaintiff  is  not  entitled  to  recover,  for  rea- 
sons already  stated.  If,  on  the  other  hand, 
the  effort  to  preserve  the  master's  property 
be  regarded  as  a  detail  of  the  regular  work, 
the  plaintiff's  recovery  cannot  be  sustained. 

the  dellnqnent  la  Itself  predicated  Bolely  from 
the  fact  tliat  bla  dellngaencr  was  of  sncb  a  na- 
ture as  to  conatltate  a  breach  of  an  absolute 
dntj.  The  doctrine  that  a  representative  char- 
acter iB  deduclble  from  this  clrcumstSDce  obvi- 
ously connotes  bj  implication  the  doctrine  that 
the  delinquent  employee  la  not,  as  r^arda  any 
other  kind  of  neKlIgeoee.  an  asent  of  the  mas- 
ter ;  and  sucb  Is  the  effect  of  tbe  cases. 

One  who  baa  not  the  authority  of  a  Beneral 
vice  principal  may  be  Intrusted  by  tbe  master 
with  the  discharge  ot  abscdute  persoaal  duties 
that  reat  upon  It,  such  as  tbe  duty  to  use  rea- 
sonable care  to  employ  competent  aod  careful 
fellow  servants;  and  In  sucb  a  case  be  may  be 
termed  a  special  vice  principal.  He  stands  Id 
tbe  place  of  tbe  master  when  he  la  dlscbarglng 
one  of  tbeee  personal  duties  of  the  master,  and 
the  latter  is  liable  for  bis  negligence  In  the  dis- 
charge of  It ;  bat  in  the  performance  of  his 
other  aervleea  aa  a  general  employee  he  la  not 
the  representative  of  tbe  master,  nor  Is  the  mas- 
ter liable  for  bis  negligence  In  the  performance 
of  them.  Minneapolis  v.  Lnndln  (1803)  7  C. 
C  A.  344, 19  U.  a  App.  24b,  B8  Fed.  025. 

A  serrant  Is  a  vice  principal  only  wben  he 
stands  In  place  of  the  principal  with  reference 
to  tbe  principal's  duty,  or  In  the  exercise  of 
tbe  principal's  fanctlons.  Banna  v.  Granger 
(1804)  18  B.  I.  507,  28  Atl.  669. 

The  relation  of  a  foreman  to  tbe  other  work- 
men Is  that  of  a  coempioyee,  except  as  to  such 
acts  performed  by  him  aa  were  embraced  In  the 
duties  of  tbe  defendant.  Maboney  v.  Vacuum 
Oil  Co.  (18D4)  76  Hun.  579.  28  N.  Y.  Snpp.  196. 

If  the  principal  Is  a  corporation,  or  is  unable 
for  any  reason  to  discbarge  these  obligations  In 
person,  they  must  be  dlscbai^ed  through  an  of- 
ficer, agent,  or  foreman.  The  person  who  Is 
thus  pat  In  the  place  of  the  principal,  to  per- 
form for  him  the  duties  wblcb  tbe  law  Imposes, 
la  a  vice  principal,  and  vsood  boo  represents  tbe 
principal  so  that  bla  act  Is  tbe  act  of  the  pria- 
cipal.  This  Is  true,  however,  tmiy  wben  and  ao 
long  as  his  acts  are  In  discharge  of  the  duties 
which  the  principal  owes  to  bis  employees.  Be- 
yond this  line  be  acts  as  a  workman,  and  not  as 
a  vice  principal.  Boss  v.  Walker  <1891)  189 
Fa.  42.  21  Atl.  157.  139. 

The  liability  of  tbe  master,  when  the  negli- 
gence Is  not  his  personal  act  or  omlasloa.  but 
tbe  Immediate  act  or  omission  of  a  servant, 
tnms  npan  tbe  cbaraeter  of  the  act  or  omission 
eomplalned  ol.  U  the  coaervant,  whose  act  or 
M  L.  IL  A. 


Assuming,  for  the  argument's  aake,  that 
Hannan  was  negligent  in  not  warning  the 
deceased  that  the  burning  tree  was  dang^- 
ous,  and  about  to  fall,  the  defendants  are 
not  liable,  aa  it  waa  no  nart  of  their  duty 
to  thus  protect  ih.e  deceased,  by  notice,  of 
a  peril  tiiat  had  develojped  during  the  pro- 
gress of  the  conflagration,  and  which  waa 
equally  obvious  to  all.  If  there  was  any 
negligence  on  tbe  part  of  Hannan,  it  was  the 
negligent  act  of  a  coeervant.  In  Loughlin 
V.  mate,  105  N.  Y.  159,  11  N.  E.  371,  Judge 
Andrews  pointed  out  with  great  clearness 
the  principles  of  law  which  determine  th* 
liability  of  the  master  for  injuriee  caused 
by  the  negligence  of  a  eosarrant.  Th* 
learned  judge,  in  the  course  of  his  opinioii, 
said:  "But  this  liability,  when  it  existSy 
does  not  rest  upon  tbe  doctrine  of  respon- 
deat itujicrior,  but  solely  upon  the  ground 
that  in  tbe  particular  case  the  coaervant 
whose  act  or  neglect  caused  the  injury  waa, 
by  the  appointment  of  the  master,  charged 
with  the  performance  of  duties  which  the 

omission  caused  the  Injury,  Is  at  the  time  repre- 
senting the  master.  In  doing  tbe  master's  doty, 
tbe  master  Is  liable;  If,  on  the  other  band,  be 
is  simply  performing  tbe  work  of  servant  In  hie 
character  as  a  servant  or  employee  merely,  the 
master  la  not  liable.  Tbe  Injury  In  the  last  case 
supposed  would,  as  between  tbe  maater  and  tlie 
servant  sostMnlng  the  Injury,  be  attrlbaubie 
solely  to  tbe  Immediate  author,  and  not  to  tbe 
master.  Vitto  v.  Keogan  (1897)  15  Avp.  Dlv. 
329,  44  N.  Y.  Sopp.  1. 

It  is  not  tbe  rank  of  the  employee  or  bis  au- 
thority over  other  employees,  but  tbe  nature  of 
tbe  duty  or  service  which  be  performs,  that  la 
decisive,  ^fbenerer  a  master  delegates  to  an- 
other tbe  performance  of  a  duty  to  bis  nervant 
which  rests  upon  himself  aa  an  absolute  duty, 
be  iB  liable  fur  tbe  manner  In  which  that  duty 
Is  performed  by  tbe  middleman  whom  be  has  se- 
lected as  bis  Bgent.  and  to  the  extent  of  a  dis- 
charge of  those  dntles  by  tbe  middleman,  how- 
ever high  or  low  bis  rank,  or  however  great  or 
small  bis  authority  over  other  employees,  he 
elands  In  tbe  place  of  the  maater.  bnt  as  to  all 
other  matters  be  Is  a  mere  eoservant.  It  fol- 
lows that  tbe  same  person  may  occupy  a  dual 
capacity  of  vice  principal  as  to  some  matters, 
and  of  fellow  servant  as  to  others  Llndvall  v. 
Woods  (1»80)  41  Minn.  212,  4  L.  R.  A.  793,  43 
N.  W.  1020. 

According  to  the  firmly  settled  role  of  law  la 
this  state.  Helm,  notwithstanding  the  higher 
grade  of  service  In  which  be  was  employed,  was 
a  fellow  servant  with  plaintiff  in  so  far  as  be 
served  la  the  places,  or  with  tbe  mschlnery  or 
appliances,  prepared  and  furnished  by  tbe  de- 
fendant :  and,  for  the  coneeqaences  to  fellow 
servaota  of  bis  negligence  In  tbe  perfoVmance  of 
SQch  services  in  tbe  places,  or  with  machinery 
or  appllaoces,  thus  prepared  and  furalshed,  the 
defendant  Is  not  responsible.  Bnt  in  so  far  as 
Helm  waa  authorised  and  employed  to  prepare 
tbe  places  In  which  otber  servants  were  to  work, 
or  to  fumlsb  the  machinery  or  appliances 
with  which  they  were  to  work,  be  represented 
the  corporate  defendant,  and  his  Diligence 
in  the  performance  of  these  services  waa 
tbe  negligence  of  the  defendant,  for  the  in- 
jurious consequences  of  which  to  otber  servants; 
without  their  fault.  It  is  responsible  to  the  same 
extent  It  would  have  been  If  such  places,  ma- 
chinery, and  appliances  bad  been  prepared  and 
fnmlshed  through  tbe  Immediate  agency  of  tb* 
gmeral  snperhitendait,  or  of  the  special  sapor- 
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master  was  bound  to  perform  for  the  protec- 
tion of  bis  Berronts,  a  failure  to  perform 
which,  or  a  n^ligent  performance  of 
which,  by  a  servant  delegated  to  perform 
them,  is  regarded  in  law  the  master's  fail- 
ure or  negligence,  and  not  merely  the  failure 
or  negligCQce  of  the  coservant.  ...  In 
harmony  with  the  general  principle  that 
the  character  of  the  act  is  the  decisive  teat, 
it  has  been  repeatedly  decided  in  this  court 
that  the  fact  that  the  person  whose  negli- 
gence caused  the  injury  was  a  servant  of  a 
higher  grade  than  the  servant  injured,  or 
that  the  latter  was  subject  to  the  direction 
or  control  of  the  former,  and  was  engaged 
at  the  time  in  executing  the  orders  of  the 
former,  does  not  take  the  case  out  of  the 
operation  of  the  general  rule,  nor  make  the 
master  liable.   BoftMgle  r.  New  Tork  0.  d 

B.  K.  R.  Co.  55  N.  Y.  608;  MoCosker  v. 
Long  Island  R.  Co.  84  N.  Y.  77;  Allen,  J., 
in  Wright  y.  A'cip  York  G.  B.  Co.  25  N.  Y. 
6(i2,  565;  Foleer,  J.,  in  L<ming  v.  New  York 

C.  R.  Co.  49  N.  1.  528,  XO  Am.  Rep.  417." 
In  the  case  at  bar  the  several  foremen  and 

intendent,  of  tbe  rilver-room.  Nixon  v.  Selby 
t^meltlng  it  Lead  Co.  (1894)  102  Cal.  45S,  36 
Pac.  803. 

A  Scotcb  case  was  sent  back  for  retrial  on  the 
ground  that  the  Inatructlons  had  not  been  such 
as  to  make  It  clear  to  tbe  Jnrj  that  the  defend- 
ant would  be  liable  for  the  negligence  of  hla  un- 
derground manager  In  providing  a  defective  rope 
only  If  such  negltgence  was  committed  bj  him 
In  hla  representative  capacity,  as  performing  a 
duty  delegated  to  him  by  the  master,  and  repre- 
senting the  master  In  tbe  performance  of  that 
doty.  Wilson  v.  Sneddone  (1860)  4  Hacpb.  8c. 
8c8s.  Cas.  3d  series,  736. 

See  also,  to  tbe  same  effect,  Heehan  t.  Spelrs 
Mf«.  Co.  (1890)  172  Maaa.  ^76,  52  N.  E.  518; 
Ford  V.  Fitcbburg  R.  Co.  (1872j  110  Mass.  241, 
14  Am.  Bep.  DOS;  Hossey  v.  Coger  (1888)  112 
N.  T.  614,  3  L.  R.  A.  650.  20  N.  E.  ((56,  Reversing 
(1886)  30  Hun,  639;  Scarff  v.  Metcalf  (1887) 
107  N.  Y.  211,  13  N.  H.  796 ;  Donnelly  v.  San 
Franclaco  Dridge  Co.  (1897)  117  Cal.  417,  40 
Pac.  ZTtO;  Callan  t.  Bull  (1806)  113  Cal.  503, 
45  Pac  1017 ;  Jackson  v.  Norfolk  &  W.  B.  Co. 
(1897)  43  W.  Va.  380.  46  L.  R.  A.  337,  27  S. 
K.  278,  SI  S.  B.  258;  Ell  v.  Nartbera  P.  R.  Co. 
(1691)  1  N.  D.  336.  12  L.  K.  A.  97.  48  N.  W. 
222;  Chapman  v.  Southern  P.  Co.  (1805)  12 
Utah,  30,  41  Pac.  551. 

The  moment  that  an  employee,  not  vice  prin- 
cipal, for  general  purposes,  who  has  author- 
ity to  hire  an  emergency  assistant,  bas  com- 
pleted BUch  a  hiring,  and,  after  having  re- 
snmed  hla  place  aa  servant,  enters  upon 
tbe  performance  of  his  work  as  such,  he 
ceases  to  represent  tbe  master,  and  becomes  a 
coemployee  of  tbe  emergency  asalstaat  for  all 
purposes.  Marks  v.  Rochester  R.  Co.  (1800) 
41  App.  niv.  66,  58  N,  Y.  Supp.  210;  former  ap- 
peal (1804)  77  Hun,  77,  28  N.  Y.  Supp.  314, 
Reversed  (1895)  146  N.  Y.  181,  40  N.  B.  782. 

Auy  liability  beyond  this  "Is  Inconsistent  with 
the  well-settled  rule  of  the  master's  duty.  It 
adds  to  and  altera  It  Is  ways  that  cannot  be 
foreseen  nor  guarded  against,  and  makes  the 
master  liable  however  great  may  have  been  his 
care  and  diligence  In  aelectlng  his  servants. 
But  It  may  be  said  that  tbe  converse  makes  the 
servant  suffer.  So  it  may.  Accidents  are  con- 
tinually happening  from  somebody'a  carelesa- 
nesB.  The  law  gives  a  remedy  In  damages 
against  tbe  guilty  party,  but  not  against  an  In- 
nocent one.  As  to  strangers,  upon  principles 
ML.  R.  A. 


the  men  under  them  were  engaged  a&  co- 
servants  in  a  laudable  eifort  to  protect  the 
property  of  their  employers,  assuming  vol- 
untarily  all  the  risks  involved,  and  the  mas- 
ters rested  under  no  duty  of  specially  pro- 
tecting the  servants  in  the  changing  phases 
of  this  emergency.  This  court  has  had  oc- 
casion to  d^  with  the  general  principle 
which  limits  the  liability  of  the  master  for 
injuries  caused  by  a  coservant  in  a  large 
number  of  cases,  a  few  of  which  we  cite: 
Amoui  T.  Delaware  A  H.  Canal  Oq.  125  N. 
Y.  15,  26  N.  E.  1064;  Cullen  v.  Norton,  126 
N.  Y.  1,  26  N.  E.  905;  Keenan  v.  New  York, 
L.  E.  A  W.  R.  Co.  145  N.  Y.  190,  39  N.  E. 
711;  Perry  v.  Rogers,  157  N.  Y.  261,  51  N. 
E.  1021;  Capasao  v.  Woo^olfc,  163  N.  Y. 
472,  57  N.  E.  700;  Di  Vito  v.  Crage,  165  N. 
Y.  378,  59  N.  E.  141. 

The  judgment  and  ordor  appealed  from 
should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  and  O'Brien,  Martin, 
Vann,  lAndon,  and  Cnllen,  JJ.,  concur. 

of  pnblic  policy.  It  treats  a  master  as  guilty  for 
tbe  negligence  of  bla  servant ;  bat  public  policy 
does  not  demand  that  he  should  be  so  treated 
RB  to  his  own  BOTvants  who  have  tbe  option  to 
examine  tbelr  ■urronndlngs  In  bis  service,  and 
to  receive  pay  according  to  tbe  risk  tbey  Incur. 
They  may  sue  a  fellow  servant  for  hla  negli- 
gence, but  to  make  the  master  liable  for  It,  un- 
less that  servant  la  taking  the  place  of  the  mas- 
ter. Is  contrary  to  reason  and  justice."  Uanna 
V.  Granger  (1894)  18  L.  B.  A.  S07.  28  Atl.  659. 

Whether  tbe  negligent  act  In  any  itartlcular 
Instance  did  or  did  not  amonnt  to  a  breach  of  a 
nondelegable  duty  will  be  determined  with  ref- 
erence to  the  principles  establlabed  by  the  cbmi 
cited  In  tbe  following  snbtltles. 

I.  Pleading. 

A  complaint  alleging  tbe  breach  of  one  or 
more  of  the  absolute  duties  of  a  master  Is  good 
against  a  demurrer.  Lonlavllle,  E.  &  St.  L.  Con- 
sol.  R.  Co.  V.  Miller  (1805)  140  Ind.  685,  40 
N.  B.  116;  Camp  v.  Hall  (1807)  SO  Fla.  535,  22 
So.  792 :  Wallace  v.  Standard  Oil  Co.  (1895) 
66  Fed.  200 ;  Chicago  ft  N.  W.  B.  Co.  v.  Swett 
(1S67)  45  III.  197,  02  Am.  Dec.  206 :  Nicholas  v. 
Burlington,  C.  R.  &  N.  B.  Co.  (ISOO)  78  Minn. 
43,  80  N.  W.  776  ;  Bessex  v.  Chicago  A  N.  W.  B. 
Co.  (1878)  45  Wis.  477. 

A  declaration  alleging  that  tbe  defendant 
carelessly  and  negligently  permitted  the  track 
and  a  car  to  become  and  remain  defective  Is  sus- 
tained by  evidence  that  tbey  became  and  re- 
mained defective  through  his  personal  careless- 
ness and  negligence  In  not  dlacoverlng  and  rem- 
edying tbe  defects,  If  he  took  upon  himself  that 
branch  of  the  bustoeaa ;  or  by  evidence  that  he 
assumed  tbe  general  management  and  superin- 
tendence of  the  road,  and  employed  all  the  work- 
men, and  that  from  gross  negligence  he  em- 
ployed no  repairmen,  or  an  Insufficient  number, 
or  unskilful  ones,  whereby  tbe  track  and  a  car 
became  and  remained  defective.  In  either  case 
tbe  defects  were  existing  by  reason  of  bis  own 
negligence.  FIfleld  v.  Northern  B.  Co.  (1860) 
42  N.  H.  225. 

m.  Burden  of  proof. 

In  tbe  face  of  proof  of  injury  from  illy 
constructed  and  unsafe  macbinery  furnished  for 
the  servant's  use,  a  court  will  Indulge  In  no 
presumption  that  the  master  performs^  bis  dn- 
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Mary  QUIGLKY.  Admx..  of  Michael  Joseph 
Quigley,  Deceased,  Sppt^ 

V. 

William  M.  LGVESIXO  et  al,  ReapU. 

(167  N.  T.  58.) 

1.  A  mHBfr  Is  mot  Itablc  for  Injnrr  tm 
mn  *»nii>lor«c  br  reaaon  of  failaro  of 
bla  forcDian  to  keep  cleaned  and  oiled  an 
automatic  stop  designed  to  prevent  tbe  trolley 
from  nmnfng  off  tbe  end  of  the  track  of  a 
traveler  used  to  conver  metal  plates  tmm  one 
place  to  anotlier  In  tbe  abop,  becanae  of  wbleb 
tbe  stop  f^ls  to  work  and  the  troller  tails 
upon  tbe  employee. 

S.  The  BCfflliteBae  of  a.  fellow  aerr- 
sHt  la  tbe  e«ose  of  lajwir  t*  em- 
plO}-ee  br  tbe  foil  of  tbe  trolley  from 
tbe  traveler  need  for  conveying  metal  plates 
across  tbe  abop.  wbere.  In  disregard  of  or- 
ders, be  pulls  tbe  trolley  towards  tbe  md 


of  the  track  without  looking  to  see  whether 
or  not  the  stop  designed  to  prennt  It  torn 
running  off  the  end  1b  worklag,  and  not  tho 
failure  of  tbe  stop  to  work. 
S.  Upon  tbe  «aeatloa  of  UabUttr  of  sh 
nuiRter  for  lajorr  to  »  aervoat 
fallwre  of  mm  applUmee  furnished  for 
his  use  to  operate  as  intoided,  evidence  la  not 
admissible  of  tbe  saccessful  working  of  an- 
other derlea  intended  for  the  same  psipoaer 
where  It  Is  not  shown  to  be  a  standard  article^ 
and  the  failure  ot  the  one  famished  was  doe 
to  lack  of  oUIng  and  cleaning,  and  not  to 
faulty  dealgn. 

(AprU  80,  IWl.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  New  York  Couat/ 
in  favor  of  defendants  in  an  action  broi^^t 


ties,  or  that  eoservants  were  negligent.  Bills  v. 
New  I'ork,  L.  B.  *  W.  B.  Co.  <1884)  9B  N.  T. 
546. 

Tbe  act  of  a  servant  In  repalrtog  a  ladder  will 
be  prefiumed  to  be  that  of  a  vice  principal,  where 
one  of  the  prtnclpala  testified  that  tbe  ladder 
was  repaired  tbe  evening  before  the  accident  by 
one  of  the  hands,  tbe  prcaumptlon  being  that  It 
was  done  by  the  direction  of  the  principal. 
Hutb  V.  Dohle  (1898)  76  Mo.  App.  671  (demur- 
rer to  evidence  properly  refused). 

Nesllgsnce  In  running  a  train  at  a  time  when 
the  track  was  so  unsafe  that  It  should  not  have 
been  run  at  all  will  be  attributed  to  the  rail- 
road company,  rather  than  to  the  fellow  serv- 
ants of  an  employee  Injured  thereby.  In  tbe  ab- 
sence ot  evidence  as  to  wbo  directed  It  to  be 
run.  Stoher  v.  St.  Louie,  I.  U.  A  S.  R.  Co.  (1891) 
106  Ho.  192,  16  S.  W.  991,  flrat  appeal  (1887) 
91  Uo.  511.  4  S.  W.  S89. 

But  It  tbe  Immediate  cause  ot  the  accident 
may  have  been  the  act  of  a  fellow  servant,  and 
the  servant  seeks  to  recover  on  tbe  ground  that 
It  was  really  due  to  negligence  coDstitutlng  a 
bleach  ot  a  ncmdalegable  duty,  he  will  fail  on- 
less  ho  satisiles  the  requirements  of  the  ordi- 
nary rule  that  tbe  burden  ot  proving  megllgence 
Is  upon  the  person  who  alleges  It. 

In  Rose  v.  Boston  A  A.  R.  Co.  (1874)  58  N.  Y. 
217,  where  the  tralu  on  which  the  plaintiff's  In- 
testate was  a  brakeman  was  eent  out  within 
three  or  four  minutes  of  another  train,  and  was 
itself  followed  by  a  third  train  at  about  tbe 
same  distance  ot  time,  and  the  Injury  which 
caused  tbe  death  of  the  brakeman  resulted  from 
the  trains  being  sent  out  so  near  together  but 
by  whose  dlrectlw  It  did  not  appear,  tbe  plain- 
tiff tailed  to  make  out  a  clear  case;  and  the 
court  rendered  a  decision  baaed  upon  the  theory 
that  the  company  was  not  liable  for  tbe  negli- 
gence in  not  observing  tbe  regulations  regard- 
ing the  starting  of  trains^  or  In  the  dlaobedleoce. 

n.  Proprlettf  of  hutnietlont. 

Any  Instruction  Inconsistent  with  tbe  doctrine 
ot  nondelegable  duties  Is  properly  refused,  and 
if  auch  an  Instruction  is  given,  It  Is  a  ground 
for  reversing  a  verdict  In  favor  of  the  plain- 
tiff, aa  tor  example,  an  Inatrnctloo  which  directs 
tbe  Jury  to  find  tor  the  defendant.  If  be  used 
care  In  the  selection  of  tbe  appliance  and  ot  a 
competent  Inspector,  and  the  plaintiff's  Injury 
was  due  to  the  negligence  of  such  Inspector 
In  not  making  proper  tests.  Texas  ft  P.  R.  Co. 
V.  Itarretl  (189o>  14  C  C.  A.  873,  80  U.  8.  App. 
196.  67  Fed.  214. 

Or  an  luatructlon  Is  errmeons  which  declares 
that  a  corjwrntlon  is  only  liable  for  the  ne^l- 
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gence  of  Its  directors,  and  not  tor  the  negligence 
of  any  other  officers,  whatever  their  position 
and  duties.  Authorities  cited  in  Krueger  v. 
Louisville,  N.  A.  A  C.  B.  Co.  (1887)  111  Ind.  SI. 
11  N.  U.  957. 

Or  an  instruction  that  an  appliance  fumisbed 
by  the  master  to  his  servants  to  be  naed  by  Oum 
In  the  prosecution  of  their  woric  has  been  con- 
structed by  one  who  la  a  fellow  servant  engaged 
In  the  seme  kind  of  work  with  tbe  servant  who 
Is  Injured  (see  VI.  tnfia)  exonerates  the  master 
from  liability  for  the  consequences  ot  a  detec- 
tive appliance.  Jones  v.  St.  Louis,  N.  ft  F. 
Packet  Co.  (18U0)  43  Mo.  App.  398. 

Or  an  Instruction  that  It  tbe  fall  of  a  roof  In 
a  mine  was  due  to  tbe  negligence  ot  the  mine 
boas.  It  was  the  negllgctiee  of  a  fellow  servant. 
Runseil  Creek  Coal  Co.  v.  Wells  (1888)  96  Ta. 
416.  31  S.  B.  614. 

See  also,  to  tbe  same  general  effect,  Koran  t. 
Corliss  Steam  Engine  Co.  (1899)  21  R.  I.  386. 
45  L.  R.  A.  267,  43  Atl.  874;  Rouse  V.  Downs 
'1897)  n  Kan.  App.  649,  47  Pac.  982;  Hess  v. 
Rosenthal  <1896)  160  IlL  621,  43  N.  B.  743. 

It  la  error  to  direct  a  verdict  for  the  defeod- 
ant  where  evidence  Is  introduced  which  woald 
Justify  the  Jury  In  finding  that  the  accident  was 
cauaed  by  the  negllfcence  of  an  employee  to 
wham  had  been  delegaiwd  the  duties  of  furnish- 
ing and  maintaining  a  sate  place  and  safe  appli- 
ances. Kelley  v.  ByuS  (1892)  48  Kan.  120. 
29  Pac.  144. 

In  an  action  by  an  emntoyce  to  recover  ot  a 
railway  company  for  injuries  sustained  by  tbe 
giving  way  of  a  grab  Iron  ot  a  ladder  on  the  side 
of  tbe  car,  an  instruction  that  defendant's  duty 
to  inspect  the  car  was  shown  to  have  been  per- 
formed by  two  inspectors  when  it  waa  put  in 
the  train  Is  erroneous  In  declaring,  as  matter  of 
law,  that  defendant  had  discharged  Its  duty  as 
to  the  Inspection  ot  the  car.  Thompson  v. 
Great  Northern  R.  Co.  (1900)  79  Minn.  291,  8:! 
N.  W.  637. 

A  railroad  company,  when  sued  by  a  stock 

and  fuel  agent  for  Injuries  due  to  a  defective 
track,  is  not  entitled  to  an  Instruction  that  tbe 
plaintiff  cannot  recover  If  he  was  an  employee 
of  the  company,  and  the  Injury  was  caused  by 
the  negligence  ot  a  servant  of  the  compaaj. 
Texas  &  P.  R.  Co.  v.  Kirk  (1884)  62  Tex.  227. 

Where  tbe  servant  Injured  by  the  failure  of 
hia  foreman  to  shore  the  sides  ot  a  trench  prop- 
erly had  nothing  to  do  with  Its  excavation,  be- 
ing merely  one  of  a  gang  sent,  after  It  bad  been 
cut,  to  lay  pipes  along  It,  and  there  Is  no  evi- 
dence tending  to  show  that  it  became  unsafe 
after  he  began*  work,  it  la  not  error  to  retnse 
to  Instruct  the  Jury  that  It  they  found  from  the 
evidence  that  the  defendant  had  selected  a  fore- 
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to  reeow  damages  for  the  alleged  negligent  ■ 
killing  of  plaintiff's  intestate.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Uenn.  Oharlea  DouoIlm  and  Thevuu 
O.  Froatt  with  Mr.  Fhllo  P.  SaCord,  for 
appellant : 

Plaintiff  having  shown  the  "automatic" 
to  be  a  new  and  novel  device  used  hy  de- 
fendants only,  it  was  incumbent  upon  de- 
fendanta,  to  justify  a  nonsuit,  to  show  that 
it  was  reasonably  sale  by  evidence  permit- 
ting no  other  reasonable  inference.  This 
they  made  no  effort  to  do. 

Marshall  v.  Widdicomh  Furniture  Co.  67 
Mich.  167.  34  N.  W.  641;  Heaketh  v.  New 
York  C.  d  H.  R.  R.  Co.  37  App.  Div.  78,  55 
N.  Y.  Supp.  898;  Cmcinnati,  V.  O.  A  T.  P. 
R.  Co.  V.  Cray,  50  L.  R.  A.  47,  41  0.  C.  A. 
536,  101  Fed.  623;  Bailey,  Personal  Inju- 
ries, Belating  to  Mnster  &  Servant,  §  232. 


man  who  waa  competent  to  take  charge  of  the 
work,  and  bad  given  hini  proper  Inacructions, 
and  IC  the  cave-la  occurred  bj  reason  of  the 
foreman'fl  aubaeqnent  neglect  to  abore  up  tbe 
trench,  the  neglect.  If  there  waa  any,  which 
cauaed  the  accident  was  that  of  a  coservant  of 
the  plaintiff,  and  tbe  defendant  was  not  respon- 
sible. Baird  V.  Rellly  (1809)  36  C  C.  A.  78,  63 
U.  8.  App.  157,  92  Fed.  884. 

In  a  case  wbere  no  reliance  la  placed  upon  tbe 
latent  character  of  the  defects,  an  instraction 
It  not  ezhanstlve,  and  therefore  erroneous, 
which  allows  a  Jnry  to  Infer  that  a  master  has 
flufflclentl;  discharged  bis  duty  of  furnlahlDg  hts 
servant  with  a  safe  Bcaffold  wben  be  Intrusts 
thp  coDstructloQ  of  It  to  a  competent  contractor. 
Macdonald  v.  Wyllle  (1808)  1  Sc.  Seas.  Cas.  Stb 
series,  338.    Bat  see  II.  g.  h,  supra. 

An  Instruction  to  tbe  effect  that  If  tbe  room 
was  a  suitable  place,  and  tbere  were  proper  and 
suitable  means  of  extinguishing  Are,  and  the 
means  of  egress  and  escape  were  snltable  and 
proper,  and  In  order  end  ready  for  use,  then  tbe 
pialnttff  could  not  recover.  Is  sufllclently  favor- 
able to  the  plaintiff.  Keith  v.  Granite  Hills 
(1878j         Mass.  dO,  30  Am.  Rep.  606. 

o.  FusctloiM  of  court  and  jury. 

If  there  la  no  dispute  as  to  the  tacts,  and  the 
deduction  to  iM  drawn  from  these  facts,  under 

tbe  doctrines  accepted  In  tbe  Jurisdiction  where 
tbe  cause  of  action  arose  Is  also  clear,  the  ques- 
tion whether  the  negligent  servant  was  a  vice 
principal  or  not  as  regards  a  certain  act  Is  one 
of  law.  Callan  v.  Bull  (1896)  118  Cal.  COS,  45 
rac.  1017. 

Hut  if  the  facta  are  In  controversy,  or  tbe  evi- 
dence Is  susceptible  of  two  constructions,  the 
proper  course  is  for  tbe  court  to  define  tbe  re- 
lation of  fellow  servants,  and  leave  It  to  the 
Jury  to  determine  whether  tbe  employees  In  a 
partlcalar  case  come  within  the  definition.  Wll- 
eon  T.  Charleston  ft  8.  B.  Co.  <1897)  51  S.  C. 
79.  28  S.  E.  91. 

Tbe  trial  Judge  had  erroneously  ruled  that 
tbe  relation  of  the  negligent  and  Injured  serv- 
ants was  one  solely  for  the  consideration  of  tbe 
Jniy.  The  following  distinction  was  drawn  by 
the  supreme  court:  "Whether  an  engineer, 
brakeman,  or  switchman  Is,  wben  exercising  his 
ordinary  duties,  a  fellow  servant  with  a  car 
cleaner  Is  a  question  of  law.  But  whether,  to 
a  particular  case,  eltber  of  them  was  engaged  In 
performing  certain  acta  wblcb  the  law  requires 
of  tbe  master,  ^nd  wblcb  would  prevent  them 
from  tteing  fellow  wrvants.  Is  a  question  of  fact 
to  be  determined  by  the  Jury.** 

Where  there  Is  tesMmony  (oing  to  show  that 
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Even  aside  from  the  novelty  of  the  auto- 
matic, the  evidence  was  sufficient  to  go  to 
the  jury  upon  the  question  whether  it  waa 
a  reasonably  safe  device. 

ft'euTttU  V.  Bartlett,  114  VT,  Y.  399,  21  N. 
E.  900;  Rollings  v.  Levering,  18  App.  Div. 
223,  45  N.  Y.  Supp.  942;  TomaselU  v.  John 
Griffiths  Cycle  Corp.  9  App.  Div.  127,  41 
N.  Y.  Supp.  61;  Leonard  v.  Collins,  70  N. 
Y.  00;  Palmer  v.  Conant,  58  Hun,  333,  11 
y.  Y.  Supp.  917;  Frankfort  d  B.  Tump.  Co. 
y.  Philadelphia  &  T.  R.  Co.  54  Pa.  345; 
Gardner  v.  Michigan  C.  R.  Co.  150  U.  S. 
349,  37  L.  ed.  1107,  14  Sup.  Ct.  Rep.  140; 
Larkin  v.  Waahington  Mills  Co.  45  App. 
Div.  6,  61  N.  Y.  Supp.  93. 

Under  the  factory  act,  it  was  defendant's 
absoulte  duty  to  guard  the  trolley  properly, 
and  to  see  to  it  that  the  automatic  was  not 
made  ineffective. 


the  Injury  was  caused  by  a  breach  of  a  nondele- 
gable duty  It  Is  error  to  take  the  case  from  the 
Jury.  Johnson  v.  Fleld-Thurber  Co.  (1898)  171 
Mass.  481,  31  N.  B,  18 ;  Scaad^  v.  Columbia 
Constr.  Co.  <1900)  50  App.  Div.  512,  64  N.  Y. 
Supp.  232. 

On  the  other  band,  there  Is  no  error  under 
such  circumstances  In  refusing  to  say,  as  a  mat- 
ter of  law,  that  tbe  plaintiff  cannot  recover. 
Herbert  v.  Nortberu  P.  R.  Co.  (1S82)  3  Dak.  38, 
13  .N.  W.  349,  Affirmed  In  (1886)  116  17.  B.  642, 
29  L.  ed.  755,  «  Sup.  Ct.  Rep.  590  (brake  defec- 
tive throDgb  negligence  of  car  repairer)  ;  Me- 
Cauloy  V.  Southern  R.  Co.  (1897)  10  App.  D.  C. 
fiRO;  Mackey  v.  Baltimore  ft  P.  R.  Co.  (ISOO)  8 
Mackcy,  282 ;  Leonard  v.  Ktnnare  (1898)  174 
111.  532,  51  N.  K.  688,  Affirming  (1807)  75  III. 
App.  145 ;  Brickner  v.  New  York  C.  B.  Co. 
(1870)  2  Lans.  506 ;  Bemardl  v.  New  Tork  C.  ft 
H.  R.  it.  Co.  (1894)  78  Hun,  454,  29  N.  T.  Supp. 
230;  ScbQlx  v.  Kobe  (1893)  4  Mlac.  384,  24  N. 
Y.  Supp.  118  :  Richards  v.  Hayes  (1897)  17  App. 
Div.  4^2,43  N.  Y.Supp.  2S4;CavanaKh  v.O'Ni'lU 
(1898)  27  App.  Div.  48,  50  N.  Y.  Supp.  207 : 
Carter  v.  Oliver  Oil  Co.  (1881)  34  8.  C.  211,  13 
S.  E.  419 ;  Luebke  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
(1883)  69  Wis.  1.^7,  48  Am.  Bcp.  483,  17  N.  W, 
870 ;  lIcMahon  v.  Ida  Mlu.  Co.  (1897)  95  Wis. 
308,  70  N.  W.  478.  ^ 

III.  mat  diiHca  are  deemed  to  he  nondelegable. 

a.  Duties  imposed  by  statute. 

So  far  as  It  is  possible  to  extract  any  general 
rule  from  tbe  eases.  It  may,  perbaps,  be  said 
tbat  the  courts  proceed  upon  the  theory  that, 
unless  the  legislature  has  either  expressly  or  by 
reasonable  tmpilctitlon  declared  Its  Intratlon  In 
,thls  regard,  a  duty  Imposed  upon  a  master  by  a 
statute  should  bp  treated  as  delegable  or  non- 
delegable, according  as  It  belonged  to  one  cate- 
gory or  the  other  under  the  common-law  doc- 
trines which  previously  prevailed  in  the  par- 
ticular Jurisdiction  to  which  tbe  statute  applies. 

1.  QuaUtj/  of  duti/  unchanged  by  statute. 

On  the  one  band,  the  mere  fact  tbat  certalo 
precautions  wblcb  concern  tbe  proper  mainte- 
nance of  the  instrumentalities  bave  been  pre- 
scribed by  statute  will  not  be  a  sufficient  ground 
for  treating  the  duties  tbus  prescribed  as  non- 
delegable, If  tbe  court  considers  duties  pertain- 
ing to  maintenance  to  be,  as  a  claas,  delegable. 
Wllaon  V.  Merry  (1868)  L.  R.  1  H.  U  Sc.  App. 
Cas.  326,  19  L.  T.  N.  S.  30,  per  Lord  Chelmsford. 
(The  statute  in  question  was  23  ft  24  Vict.  chap. 
151.  if  10  and  22,  requiring  mine-owners  to  keep 
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Willy  T.  Mulledy,  78  N.  Y.  310,  34  Am. 
Rep.  536;  Pauley  v.  Steam  Gauge  d  Lantern 
Co.  X31  N.  Y.  90,  15  L.  R.  A.  194,  29  N.  E. 
998;  Joknaon  t.  Steem  Qauge  d  Lantern 
Co.  146  N.  Y.  162,  40  N,  E.  773;  Olens 
Falla  Portland  Cement  Co.  v.  Travelers' 
/n*  Co.  II  App.  Div.  411,  42  N.  Y.  Supp. 
285,  Affirmed  m  162  N.  Y.  399,  56      E.  897. 

This  duty  could  not  be  delegated. 

Steieart  v.  Ferguson,  104  N.  Y.  553,  53 
X.  E.  662,  Affirming  34  App.  Div.  515,  54  N. 
Y.  Supp.  615;  Sommer  t.  Carbon  Hill  Coal 
Co.  32  C.  0.  A.  156.  69  U.  S.  App.  619,  89 
Fed.  64. 

It  was  the  province  of  the  jury  to  decide 
whether  this  trolley  was  "properly  guard' 
od"  in  the  first  instance. 

Glewt  Falls  Portland  Cement  Co.  t.  Trav- 
elers' Ins.  Co.  162  N.  Y.  399,  66  N.  E.  897; 
Johansm  v,  Bastmana  Co.  44  App.  Dir. 


270,  60  N.  Y.  Supp.  708 ;  Gorman  v.  McAr- 
die,  67  Hun,  484,  22  N.  Y.  Supp.  479;  Bcio- 
Una  V.  Erie  Preserving  Co.  7  App.  Div.  417, 
39  N.  Y.  Supp.  916. 

It  is  obvious  that  the  automatic  was  made 
ineffective,  and  that  the  defendants'  neslect 
of  their  statutory  duty  caused,  or  hdped 
to  cause,  the  accident.  This  is  evidence  of 
negligence. 

Mcltickard  v.  Flint,  114  N,  Y.  222,  21  N. 
E.  153. 

There  was  evidence  sufficient  to  go  to  the 
jury  upon  the  question  whether  defendants 
were  negligent  as  to  inspection  of  the  auto- 
matic. 

Prescott  V.  J.  Ottman  Lithographing  Co. 
20  App.  Div.  397.  46  N.  Y.  Supp.  812;  Wood* 
V.  Long  Island  R.  Co.  11  App.  Div.  16,  42 
N.  Y.  Supp.  140;  14  Am.  &  Eng.  Enc.  Law, 
p.  894;  Domey  t.  (yureill,  49  App.  Dir.  8, 


up  an  adequate  amount  ot  ventilation,  and  Im- 
posing a  penalty  for  a  breach  of  this  proTlsIon.) 
The  other  law  lords  declined  to  express  any 
opinion  on  this  point.  But  the  reasoning  ao'd 
the  decision  In  Hedley  v.  Plnkney  ft  Sons  S.  8. 
Co.  [1894]  A.  C.  222,  Afflrmlng  [1S92]  1  Q.  B. 
S8,  are  quite  in  harmony  with  this  view.  There 
it  was  beld  that  a  ship  Is  "Beaworthy,"  within 
the  provisions  of  the  EngllBh  merchant  ship- 
ping act  (39  A  40  Vict.  chap.  SO),  If  it  Is  prop- 
erly equipped  for  the  safety  of  the  crew  In  the 
flrst  Instance,  and  that  the  mere  neglect  of  the 
captain  to  use  the  equipment  furnished  will  not 
render  her  unacaworthy  In  such  a  B«nse  as  to 
render  her  owner  liable  as  for  an  Infringement 
of  the  act.  The  fault  In  such  a  case  Is  entirely 
that  of  the  aptaln,  a  mere  coservant  of  the 
members  of  the  crew.  The  plaintiff,  who  was 
Injured  by  the  omission  to  properly  secure  a 
movable  section  of  the  ship's  ralliog.  contended, 
witboat  aaccess,  that  the  case  comes  within  the 
3tb  section  of  the  merchant  shipping  act  1876, 
which  provides  that  "tn  every  contract  of  serv- 
ice, express  or  Implied,  between  the  owner  of  a 
ship  and  the  master  or  any  seaman  thereof, 
there  shall  be  Implied,  notwithstanding  any 
agreement  to  the  contrary,  an  obligation  on  the 
owner  of  the  ship  that  the  owner  of  the  ship 
and  the  master  shall  use  ail  reasonable  means 
to  Insure  the  seaworthiness  of  the  ship  for  the 
voyage  at  the  time  when  the  voyage  commences, 
and  to  keep  her  in  a  seaworthy  condition  for  the 
voyage  during  the  same."  in  the  court  of  ap- 
peal, Kay,  L.  J.,  reasoned  thus :  "Leaving  a 
door  open  or  a  bolt  nnsbot  or  a  movable  railing 
out  of  position,  as  In  this  case,  clearly  would 
not  make  the  ship  unseaworthy  within  that  defi- 
nition. The  ship  here  bad  all  the  necessary 
equipment  ready  to  be  used;  she  was  a  perfect 
machine.  It  was  a  case  of  negligence  In  not* 
using  a  perfect  machine  properly.  I  do  not 
think  It  can  be  said  that  the  negligence  of  the 
master  In  allowing  a  door  to  be  left  open  or  a 
bolt  to  be  left  unahot,  or  sot  having  a  railing 
plnced  in  position,  which  was  ready  to  hand, 
not  stowed  away  in  the  bold  where  it  could  not 
be  got  at,  or  for  any  other  reason  anavallable. 
amounts  to  a  breach  of  the  obligation  to  keep 
the  ship  seaworthy  ander  tbo  act."  In  the 
House  of  Lords  the  same  view  prevailed.  Said 
Lord  Herscbell :  ''It  is  quite  clear,  .  .  . 
that  the  Frodano  was  not  unseaworthy  at  the 
time  she  left  the  port  of  London.  After  she  left 
that  port  her  hull  and  equipment  remained  pre- 
cisely what  they  were  at  the  time  of  her  depart- 
ure. She  was  In  all  respects  efficiently  equipped. 
The  fault  was  in  not  making  use  of  the  equip- 
ment with  which  she  bad  been  furnished.  Un- 
der circumstances  such  as  these,  I  do  not  think 
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It  can  be  said  that  there  has  been  a  failure  to 
keep  her  in  a  seaworthy  condition  for  the  voy- 
age, within  the  meaning  of  the  enactment.  Fol- 
lowing, as  it  does,  the  obligation  that  the  owner 
and  the  master,  and  every  agent  charged  with 
the  loading  of  the  ship  or  the  preparing  thereof 
for  ses,  ahall  use  all  reasonable  means  to  insure 
the  seawortbiness  of  the  ship  for  the  voyage,  I 
think  the  words  'to  keep  her  In  a  eeaworlbr 
condition  for  the  voyage  during  the  same,'  point 
to  an  obligation  of  the  same  character,  and  not 
to  a  neglect  properly  to  use  the  appliances  on 
board  a  vessel  welt  equipped  and  furnished. 
There  Is  ample  scope  for  the  operation  of  tbe 
words  in  question,  even  though  this  construc- 
tion be  put  upon  the  enactment.  If  any  of  the 
necessary  appliances  were  lost  or  destroyed  In 
the  course  of  the  voysge.  It  would,  no  doubt,  be 
ttie  duty  of  tbe  master  to  us»  all  reasonable 
means  to  supply  others  In  their  place.  Just  as 
it  might  be  his  duty  during  the  voyage  to  re- 
store the  hntl  or  machinery.  It  damaged,  to  a 
ccHnditlon  suited  to  the  perils  to  be  encountered. 
But  If  the  appellant's  argument  were  to  prevail. 
It  would  have  a  much  wider  scope  than  I  am 
able  to  gather  from  the  words  of  the  enactment 
was  Intended  by  the  legislature.  The  failure 
properly  to  secure  many  parts  of  the  ship  wblcb 
are  in  ordinary  practice  open,  from  time  to 
time,  would,  no  doubt,  diminish  the  safety  ot 
those  serving  on  board  her,  and  be  a  source  of 
danger  to  them ;  but  I  do  not  think  It  could 
reasonably  be  said  that  because  In  such  a  case 
a  bolt  was  not  securely  fixed  the  vessel  there- 
upon became  uuBcaworthy.  In  trutb,  the  point 
Is  only  of  importance  because  of  the  limitation 
which  the  law  at  present  imposes  upon  a  lia- 
bility of  an  employer  for  accidents  due  to  tbe 
negligence  ot  his  servants :  but  for  this  limita- 
tion. I  do  not  think  It  would  hsve  occurred  to 
anyone  to  maintain  that  there  had  been,  in  the 
present  case,  a  breach  of  the  implied  obligation 
created  by  I  5  of  the  merchant  shipping  act 
1876."  On  the  other  hand,  the  acts  which 
have  been  passed  In  most  of  the  American  states 
for  the  purpose  of  securing  the  safer  operation 
of  mines  are  held  to  prescribe  duties  of  the 
BbRolute  class.  Cherokee  A  P.  Coal  &  MIn.  Co. 
V.  Brltton  (1896)  3  Kan.  App.  292.  45  Pac.  100 
(doclston  upon  Kan.  Gen.  Stat.  1SS9.  1  3850. 
which  in  order  to  promote  the  health  and  safety 
of  the  persons  employed  in  coal  minea,  pro- 
vides that  the  owner,  agent,  or  operator  shall 
employ  a  competent  and  practical  Inside  over 
seer,  who  shall  keep  a  careful  watch  over  the 
ventilating  apparatus,  the  air  ways,  traveling 
vtLy%  pumps  jind  pump  timbers,  drainage,  ai^ 
roofs  of  tunnels.and  that  there  shall  be  auffldent 
manholes  and  proper  signallns  apparatus  oa 
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43  N.  T.  Supp.  107;  TemU  Comprew  Co. 
r.  Amngton  (Tex.  Oiv.  App.)  4S  S.  W. 
50:  Walkotcski  y.  Penokee  <£  GF.  Conool. 
Uinct>,  115  Mich.  029,  41  L.  R.  A.  33,  73 
N.  W.  895;  MoGovern  v.  Central  Vermont 
S.  Co.  123  N.  Y.  280,  25  N.  E.  373;  Cro- 
well  V.  TAomas,  18  App.  Div.  520,  46  N.  Y. 
Supp.  137;  Clarke  v.  Holmes,  7  Hurlat.  t 
N.  943;  Wood,  Mast.  &  8.  2d  ed.  p.  809. 

VVilliaiiu  was  beyond  question  a  vice 
principal. 

The  inspection  of  this  automatic  was  not 
a  mere  detail  of  the  work;  it  was  carried  on 
at  a  separate  time  while  general  work  in  the 
shop  was  suspended.  The  machine  itself 
was  inaccessible;  the  workmen  never  had 
anything  to  do  with  it. 

Byrne  y.  Eatimana  Co.  163  N.  T.  461,  S7 
N.  E.  738;  F<m  v.  Le  Comte,  2  App.  Dir. 
«1,  37  N.  Y.  Supp.  S16;  Btimpar  t.  Fvoha 


4  L.  Mfg.  Co.  26  App.  Dir.  833,  4B  H.  Y. 
Supp.  785;  iturraj/  t.  Vaher,  117  N.  Y.  643, 
23  N.  E.  564;  Egan  v.  Dry  Dock,  E.  B.  &  B. 
K.  Oo.  12  App.  Div.  556,  42  N.  Y.  Supp. 
1S8;  Kaplan  v.  New  York  Biacuit  Co.  6  App. 
Div.  60,  38  N.  Y.  Supp.  1049;  Larkin  v. 
Washington  Mills  Co.  45  App.  Div.  6,  61 
N.  Y.  Supp.  93;  MoKnight  v.  Brooklyn 
neights  R.  Co.  23  Misc.  527,  51  N.  Y.  Supp. 
738;  Lwghlm  v.  State,  105  TH.  Y.  150,  11  N. 
E.  371;  Jmnit^s  t.  Vew  York,  V.  B.  d  H. 
R.  Co.  12  Misc.  408,  33  N.  Y.  Supp.  585, 
Affirmed  in  155  N.  Y.  672,  49  N.  E.  1099; 
Avilla  V.  Nash,  117  Mass.  318;  Wheeler  v. 
Wason  Mfg.  Co.  135  Mass.  294;  Van  Diistn 
V.  Letelli^,  78  Mich.  492,  44  N.  W.  572; 
/■'liWer  T.  Jevett,  80  N.  Y.  46,  36  Am.  Rep. 
675;  Corcoran  t.  Bolbrook,  59  K.  Y.  517, 
17  Am.  Rep.  369;  Barrowa,  Niv.  p.  131. 
A  man  oould  not  be  more  fmly  "clothed 


refuge  manholes  on  the  trarellng  ways,  and  also 
prescribes  tbat  aafetr  lampa  and  safflclent  tim- 
ber for  props  shall  be  furnlBbed)  ;  Linton  Co&I 
A  Mln.  Go.  T.  Persons  (1894)  11  Ind.  App.  204, 
39  N.  B.  214  (holding  tbat  ttae  owdot  of  a 
aloe  doea  not,  bjr  employing  a  mining  boas,  re- 
lieve himself  from  liability  for  failnze  of  the 
Intter  to  nse  reasonable  care  to  make  the  mine 
safe  to  work  In,  imder  Ind.  Rev.  Stst.  1894,  t| 
7472,  7473.  providing  for  the  employmeint  of 
mcb  boss,  and  tbat  for  any  violation  of  the  act 
the  owner  shall  be  liable  to  any  person  who  is 
Injured  thereby)  ;  Bommer  v.  Carbon  Hill  Coal 
Co.  (189H)  82  C.  C.  A.  IM,  59  D.  8.  App.  519, 
88  Fed.  M  (coal  miner  does  not  assume  the  risk 
of  negligence  of  the  person  baring  charge  of  the 
TentilatloD  of  the  mine,  where  a  statute  requires 
the  mine  owner  to  provide  for  proper  ventila- 
tion). 

A  similar  doctrine  prevails  wltb  respect  to 
statutory  duties  Imposed  on  railway  companies 
to  fence  their  tracks.  Atcblsoo,  T.  &  S.  F.  R. 
Co.  T.  Beesman  (1894)  28  L.  R.  A.  768,  9  C.  C. 
A.  20,  lit  U.  &  App.  696,  60  Fed.  370. 

And  to  block  the  frogs  In  their  yards  bo  as 
to  prevent  the  catching  of  feet  therein.  Ash- 
man V.  Flint  A  P.  M.  R.  Co.  (1892)  90  Mich. 
667,  51  N.  W.  645  (railway  company  held  guilty 
of  actionable  negligence,  under  Mich.  Laws  1888, 
p.  191,  Where  a  frog  was  suffered  to  remain  nn- 
fllled  so  long  that  knowledge  of- Its  «»id]tion 
BBlcbt  be  presumed).  ' 

2.  QvaHty  of  duty  altered. 

On  tb«  one  hand,  the  rule  wblcb  absolves  a 
master  front  liability  for  negligence  In  the  erec- 
tion of  a  scaffold,  where  snch  erection  Is  a  part 
of  the  work,  has  been  changed  l>y  the  New  York 
labor  law  (Laws  1&07.  chap.  415,  I  18),  provid- 
ing that  sny  person  employing  or  directing  sn- 
other  to  perform  labor  of  any  kind  in  the  erec- 
tion of  a  building  shall  not  furnish  unsafe  scaf- 
roldlng.  His  duty  Is  not  discharged  sufficiently 
by  fumiiihlng  a  sufficient  quantity  of  suitable 
nsteriais.  McLaughlin  v.  Eldlltz  (1900)  50 
App.  XHv.  518,  64  N.  Y.  Supp.  193 :  McAllister  v. 
Ferguson  (1900)  50  App.  Div.  529.  64  N.  Y. 
Rapp.  197  ;  Stewart  v.  Ferguson  (1899)  44  App. 
I>lT.  58,  60  N.  Y,  Supp.  429,  reiterating  doctrine 
laid  down  In  the  first  appeal  (1898)  34  App. 
Div.  SIB,  54  N.  Y.  Supp.  615.  On  the  other 
hand,  certain  statutes  wblcb  require  mine-own- 
ers to  take  specltled  precautions  have  received 
a  construction  which  apparently  renders  their 
obligations  less  onerous  than  they  would  have 
been.  If  common-law  principles  had  been  left  to 
operate.  This  is  virtually  the  effect  of  the  acts 
In  force  In  Pennsylvania  and  elsewbere,  by 
54  li.  R.  A.  B 


wblcb  mine-owners  are  required  to  appoint  com- 
petent foremen  to  supervise  the  nndei^ronnd 
workings.  As  we  have  already  seen  In  the  note 
to  O'Neil  V.  Great  Northern  R.  Co.  (1900; 
Minn.)  61  L.  R.  A.  035.  an  appointment  made  In 
compliance  with  the  terms  at  these  acts  relieves 
the  employer  of  any  further  liability  with  re- 
gard to  the  defective  condition  of  {ils  mine,  so 
far  as  that  condition  is  the  consequence  of  the 
nonperformance  of  duties  of  the  class  which  the 
foreman  is  supposed  to  discbarge. 

Anotber  decision  Illustrating  ttae  situation  ad- 
verted to  in  the  text  is  Consolidated  Coal  Co.  v. 
Yung  (1887)  24  111.  App.  266,  where  It  was 
held  that  the  fMlure  of  a  coal  mining  company 
to  furnish  props,  and  prop  the  clod,  dirt,  and 
filRte,  Is  not  a  violation  of  111.  Rev.  Stat.  chap. 
93,  I  16,  which  only  requires  that  a  sufficient 
npply  of  timber  be  kept  for  props  to  be  sent 
down  when  required ;  and  it  does  not  create  any 
common-law  liability. 

b.  Duty  to  see  that  the  itntntetUgent  tnstrHmen- 
teUHes  of  the  wtrh  ore  rcasoaablv  safe;  gen- 
eral rule  stated. 

Snbject  to  certain  qualifications  which  will 
be  explained  In  later  sections,  the  doctrine  which 
now  prevails  in  the  large  majority  of  the  Ameri- 
can states  may  be  enunciated  In  the  following 
terms :  A  master  must  indemnify  a  servant 
who  Is  Injured  by  the  negligence  of  a  coservant, 
when  the  delinquency  consisted  In  a  failure  to 
di9cbargi>  properly  either  the  function  of  fur- 
nishing the  instrumentalities  with  which  the 
bnsiness  Is  carried  on,  or  the  function  of  keep- 
ing those  Instmmentslttlea  np  to  the  legal 
standard  of  safety  while  they  continue  to  be 
used. 

A  railroad  corporation  may  be  controlled  by 
oompeteut,  watchful,  and  prudent  directors,  who 
exercise  the  greatest  cantltm  in  the  selection  of 
a  sui>erlntendent  or  general  manager,  under 
whose  supervision  snd  orders  Its  affairs  and  bus- 
Iness.  In  all  of  Its  departments,  are  condacted. 
The  latter,  la  turn,  may  observe  the  same  cau- 
tion In  the  appointment  of  subordinates  at  the 
head  of  the  several  branches  or  departments  of 
the  company's  service.  But  the  obligation  still 
remains  to  provide  and  maintain,  in  suitable 
condition,  the  machinery  and  apparatus  to  be 
used  by  Its  emplo^rees,  an  obligation  the  more 
Important,  and  the  degree  of  diligence  In  Its  per- 
formance the  greater,  In  proportion  to  tbe  dan- 
tea*  which  may  be  encountered.  Tbxme,  at 
least.  In  the  organization  of  the  Incorporation 
who  are  invested  with  controlling  or  superior 
authority  In  that  regard  represent  Its  l^al  per- 
flonsl'ty;  their  ntgllgence,  from  whiek  Injury 
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with  power  of  control  and  direction''  than 
Williams  was.  Williams  being  a  vice  prin- 
cipal, that  there  was  at  least  a  question  for 
the  jury  whether  the  automatic  was  prop- 
erly inspected  and  cared  for  him  is  ob- 
nously  indisputable. 

Whittaker  v.  Delaware  d  S.  Canal  Co. 
126  N.  Y.  544,  27  N.  E.  1042;  Coppina  v. 
New  York  C.  H.  R.  B.  Co.  122  N.  Y.  557, 
26  N.  £.  915;  Stapf  v.  Loewer'a  Qambrinus 
Bretping  Co.  I  App.  Div.  405,  37  M.  Y.  Supp. 
256;  MoOone  v.  Gallagher,  16  App.  Div.  272, 
44  N.  Y.  Supp.  697;  Bailey  v.  Rome,  W.  <£ 
0.  R.  Co.  139  N.  Y.  302,  34  E.  918;  Ben- 
ang  v.  Steinioay,  101  K.  Y.  547,  5  X.  E.  449. 

It  was  for  the  juiT  to  say  whether  de- 
fendants negligently  tailed  to  provide  such 
rules  and  regulations  and  give  such  instruc- 
tions as  were  reasonably  necessary,  there 
being  evidence  that  they  provided  none. 

rcsalts.  Is  the  oegllffence  of  the  corpwatlon. 
The  latter  cannott  in  respect  of  ndi  matters. 
Interpose  between  It  and  the  servant,  who  has 
been  Injured  wltboat  fault  on  hla  part,  the  per- 
sonal reeponalblllty  of  an  ^ent  who.  In  exercis- 
ing the  master's  authority,  has  violated  the  duty 
he  owes,  as  well  to  the  servant  as  to  the  eor- 
pcnatton.  Hoogb  v.  Tnas  ft  P.  R.  Co.  (1878) 
100  U.  B.  213,  25  L.  ed.  612.  To  the  name  effect, 
see  Northern  P.  11.  Co.  v.  Herbert  (1886)  116  U. 
8.  612.  2U  L.  ed.  755,  6  Sup.  Ct.  Rep.  500 ; 
Northern  P.  R.  Co.  v.  Peterson  (1896)  162  U. 
S.  346,  40  L.  ed.  094.  16  Sup.  Ct.  Rep.  843. 

The  rule  of  law  which  exempts  the  master 
from  responsibility  to  the  servant  for  injoriea 
received  from  the  ordinary  risks  of  hla  employ- 
nicnt,  including  the  negligence  of  bis  fellow  serv- 
nnts.  does  not  excuse  the  employer  from  the 
exercise  of  ordinary  care  In  supplying  and  maiu- 
talnluff  suitable  Instmmentalitles  for  the  per- 
formance of  the  work  required.  One  who  en- 
ters the  employment  of  another  has  the  right  to 
count  on  this  duty,  and  Is  not  required  to  as- 
sume the  risks  of  the  master's  negligence  In  thla 
respect  The  fact  that  It  Is  a  duty  which  most 
always  be  discharged,  when  the  employer  is  a 
eorporstton,  by  ofHcere  and  agents,  does  not  re- 
lieve the  corporation  from  the  obligation.  The 
agents  who  are  charged  with  the  duty  of  aup- 
piylng  safe  machinery  are  not,  in  the  true  sense 
of  the  rule  relied  on,  to  be  regarded  as  fellow 
servants  of  those  who  are  engaged  In  operating 
It.  They  are  charged  with  the  maater'a  duty  to 
his  servant.  They  are  employed  In  distinct  and 
Independent  departments  of  service,  and  there 
Is  no  difficulty  In  distinguishing  them,  even 
when  the  same  person  renders  service  by  turns 
In  each,  as  the  convenience  <tf  the  employer  may 
require.  In  one  the  master  cannot  escape  the 
consequence  of  the  agent's  negligence;  if  the 
servant  is  Injured  In  the  other  he  may.  Ford 
V.  Fltcbburg  B.  Co.  (18T2)  110  Maaa.  240.  260, 
14  Am.  Rep.  B98.  (The  theory  of  the  master's 
req)on8lblllty,  however,  which  Is  now  accepted 
In  Massachusetts  ftaelf  la  somewhat  different 
from  this.    See  II.  J,  supra.) 

The  doctrine  of  common  employment  Is  not 
applicable,  "where  injuries  to  servants  or  work- 
men hsppen  by  reason  of  Improper  and  defective 
macblnery  and  appliances,  need  In  the  prosecu- 
tion of  the  woA"  of  the  cwporation.  Harper 
V.  Indianapolis  &  St  L.  B.  Co.  (1871)  47  Mo. 
667,  4  Am.  Kep.  363. 

As  to  the  bearing  of  the  English  and  colonial 
cases  upon  the  doctrine  stated  In  the  text,  see 
note  to  O'Nell  v.  Great  Northern  B.  Co.  (1900 ; 
Iflnn.)  61  L.  R.  A  pp  B57  et  *eq. 

Many  of  the  cases  cited  In  the  following  sub- 
divisions directly  safest,  by  the  facts  Involved, 
£4  L.  R.  A. 


Doing  v.  Xcw  York,  0.  d  W.  R.  Co.  15L 
N.  Y.  579,  45  ^.  E.  1028;  McQovcm  v.  Cen- 
tral Vermont  R.  Co.  123  N.  Y.  280,  25  N.  E. 
373;  t^het  kan  v.  New  York  G.  d  H.  R.  R.  Co. 
91  N.  y.  332;  Hankina  v.  New  York,  L.  B. 
A  W.  R.  Co.  142  N.  Y.  416,  25  L.  R.  A.  396» 
37  N.  E.  466;  Tully  v.  ^eu)  York  &  T.  8-  S. 
Co.  10  App.  Div.  463,  42  N.  Y.  Supp.  29; 
Stock  V.  Le  Boutillier,  19  Misc.  112,  43  N. 
Y.  Supp.  248;  O'Connor  v.  Barker,  25  App. 
Div.  121,  49  N.  Y.  Supp.  211;  Avilla  v.  Nash, 
117  Mass.  318;  Wheeler  r.  Waaon  Mfg.  Co. 
135  Mass.  294;  Daley  v.  Brown,  45  App. 
Div.  428,  60  N.  Y.  Supp.  840;  Eaaticood  v. 
Retaof  Min.  Co.  86  Hun,  91,  34  N.  Y.  Supp. 
196;  Ilannigan  v.  Lehigh  <£  B.  River  R.  Co. 
91  Hun,  300.  36  N.  Y.  Supp.  293;  Abel  v. 
Delaware  A  H.  Canal  Co.  128  N.  Y.  662,  28 
N.  E.  663 ;  Barrows,  Keg.  p.  102. 

It  was  for  the  jury  to  say  whether  de- 

the  difference,  hereafter  to  be  explafaked  <T. 
b,  and  VI.  a-e,  infra)  between  the  position  of 
seirants  wbo  supply  a  sto^  of  nuterlal  from 

which  a  selection  is  to  be  made  as  the  work  pro- 
gressea  and  of  servants  who  mate  that  selec- 
tion; and  this  distinction  Is  often  expreaaly 
relied  npon  as  the  rationale  of  the  Jud^ents. 

In  Lebl^  Taller  Coal  Co.  v.  Warrek  (1S98> 
28  C.  C.  A.  640,  66  TT.  8.  App.  437,  84  Fed.  8G6. 
the  evidence  was  that,  whenever  plaintiff  needed 
new  blocks  he  applied  for  them  to  the  foreman, 
whereupon  the  carpenter  brought  them  ;  that,  so 
far  aa  plaintiff  was  Informed,  there  was  no  stock 
of  new  ones  from  which  he  could  supply  hlm- 
nelf :  that  plaintiff  three  days  before  the  acci- 
dent, and  again  two  days  before  the  accident, 
called  the  attention  both  of  the  foreman  and  of 
the  outside  superintendent  to  the  condition  of 
the  blocks,  and  asked  for  sound  ones,  and  that 
to  his  request  both  replied,  "AH  right,"  and  the 
foreman  expressly  promised  to  "give  him  new 
blocks  right  away."  The  case  was  held  by  the 
court  to  be  dlBtingulshable  from  those  cited  by 
defendant's  counsel,  where  the  plaintiff  had  a 
stock  of  new  appliance*  at  hand  from  wblch  to 
help  himself. 

See  also,  as  llluatratlng  the  same  point  of 
vlt^w,  Thomas  v.  Ann  Arbor  R.  Co.  (1897)  114 
Mich.  BO,  72  N.  W.  40 ;  Bnshby  v.  New  York. 
L.  K.  &  W.  R.  Co.  (1887)  107  N-  Y.  374,  14  N. 
R.  407:  Woods  v.  Lludvall  (1801)  1  C.  C.  A. 
37,  4  U.  App.  49.  48  Fed.  62;  Mallane  v. 
Houston,  W.  S.  &  P.  Ferry  B-  Co.  (1897)  21 
Misc.  10,  46  N.  Y.  Snpp.  957,  Affirming  (1807> 
20  Mlac.  434.  45  N.  Y.  Bupp.  1039  ;  Strauss  v. 
HnbermoQ  Mr^'.  Co.  (1807)  23  App.  Div.  1.  48 
N.  T.  Supp.  426 :  and  the  cases  cited  In  TI.  b. 
1,  infra. 

Similarly,  in  Uansfield  Coal  ft  Coke  Co.  v. 

McEnery  (1870)  91  Pa.  18S,  36  Am.  Rep.  662. 
we  And  the  court  committing  Itself  to  this  doc- 
trine: It  a  railroad  company  exercises  ordi- 
nary care  and  skill  In  the  selection  of  employ- 
ees to  construct  a  bridge,  It  will  not  be  respon- 
nlble  for  defects  resulting  from  Its  original  con- 
struction. 

But  the  master  cannot  avail  himself  of  the 
protection  afforded  by  this  distinction,  where  It 
is  negligent  under  the  circumstances  to  leave 
the  task  of  selection  to  the  particular  servant  or 
class  of  aervants  upon  whom  that  function  Is 
necessarily  thrown  in  the  ordinary  course  of 
the  master's  business. 

In  McKlllgott  V.  Randolph  (1801)  61  Conn. 
157,  22  Atl.  1004,  the  court  reasoned  thus: 
"While  It  Is  true  that  the  defendants  Intmsted 
the  execution  of  the  work  npon  which  McGIJI- 
sott  was  engaged  to  a  competent  superintendent 
provided  him,  McElllgott,  with  colaborera  who 
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fendants  n^ligently  failed  to  give  deced- 
ent a  safe  place  in  which  to  work« 

Flank  v.  Heto  York  C.  A  H.  R.  R.  Co.  60 
X.  Y.  607 ;  Kranz  v.  Long  Ultmd  R.  Go.  123 
X.  y.  1,  25  N.  E.  206;  Cavanagh  v.  O'Neill, 
27  App.  Dir.  48,  SO  N.  Y.  Supp.  207;  Bag- 
ley  V.  Contolidhted  Qaa  Co.  13  Misc.  6,  34 
N.  Y.  Supp.  187;  Bimmona  v.  Peters,  20 
App.  Div.  251,  46  N.  Y.  Supp.  800;  Otin- 
ningham  v.  Sicilian  Asphalt  Paving  Co.  49 
Aw.  Dir.  3S0,  63  N.  Y.  Supp.  357. 

The  rule  res  ipea  loquitur  applies. 

Fan  Sickel  v.  lUUy,  75  Hun,  537,  27  N. 
T.  Sapp.  1113;  Bteioart  t.  Ferguson,  164  N. 
Y.  563,  68  N.  E.  662.  Affirming  34  App.  Div. 
Sl5,  54  M.  Y.  Supp.  616;  driven  v.  Uanice, 
47  App.  Div.  70,  62  N.  Y.  Supp.  364 ;  Dumes 
V.  Sizer,  3  App.  Div.  11,  37  N.  Y.  Supp.  929; 
Kennedy  v.  MoAllaater,  31  App.  Div.  453, 
62  N.  Y.  Supp.  714;  Mullen  v.  St.  John,  67 

vere  lit  aod  competent  when  imder  competent 
supervislOD,  and  had  upon  the  premises  applian- 
ces and  apparatas  suitable  for  the  work.  It  Is 
equally  tme  that,  during  the  progress  of  much 
of  the  work,  and  at  the  time  of  and  for  a  con- 
siderable time  prior  to  the  accident,  the  work 
was  wholly  without  competent  superintendence, 
that  there  was  even  ao  one  present  who  waa  pos- 
sessed of  mechanical  skill,  that  the  provision  of 
suitable  appliances  was  elmply  in  the  sense  of 
there  being  such  near  at  hand  mingled  with  oth- 
ers nnsnttable,  that  those  appliances  which  were 
In  fact  chosen  and  set  apart  for  the  work  were 
mainly  selected  by  unskilled  factory  bands  at 
random,  and  without  Instructions,  oversight,  or 
examination,  ajid  that  they  were  adjusted  by 
like  laborers  with  the  like  absence  of  lastmc- 
tlons,  oversight,  and  examination.  The  accl< 
dent  happened  In  part  because  a  certain  wooden 
horse  or  lupport  was  Inadequate.  Dunnlns,  the 
superintendent,  selected  this  particular  appli- 
ance and  directed  Its  use.  The  wheel  tell  In 
fact  because  a  certain  rope  waa  too  small  and 
Inadequate.  The  defendants  had  done  nothing 
to  provide  a  suitable  rope  except  to  have  upon 
the  pranlsea  a  stock  of  various  kinds  of  rope, 
smne  suited  to  one  purpose  and  some  to  another, 
and  to  allow  any  chance  Inexperienced  laborer 
to  select  for  each  special  uac  the  one  which  his 
Impulse  dictated.  Just  here  we  touch  upon  the 
most  slirnlHcant  and  potent  fact<»  In  the  situa- 
tion, namely,  the  entire  absence  of  competent 
superintendence  during  all  the  later  stages  of 
the  work.  After  Dunning's  departure  about 
midnight  there  was  no  one,  either  over  or  con- 
nected with  the  gang  of  men  employed,  who  pos- 
sessed any  mechaalcat  knowledge  or  skill.  Had 
Dunning  remained  present  properly  executing 
his  master's  duty  Intrusted  to  him,  there  would 
have  been  no  such  unintelligent,  haphazard  se- 
lection of  apparatus,  no  such  inadequate  and 
unsuitable  devices  of  support,  as  were  instru- 
mental lu  McElliffott's  death.  Moreover,  Dun- 
nlng's  departure  In  an  Instant  transformed  Mc- 
Elligott  and  his  fellows  from  fit  Into  unfit  co- 
laborers.  The  finding  states  explicitly  that 
these  men  were  Incompetent  for  the  work  as- 
signed them  without  suitable  aupervltion.  Dur- 
ing the  hours,  therefore,  which  succeeded  Dun- 
nlng's  return  borne,  HcElUgott  was  surrounded 
only  by  incompetent  fellow  workmen,  and  he 
went  down  to  his  death  in  consequence  of  coa- 
stmctions  and  mechanical  adjustments  made  by 
his  fellow  servants,  employed  by  the  defendants 
to  do.  In  company  wUh  him,  what  they  were 
unfit  to  do.  Plainly,  therefore,  the  defendants' 
duties  as  masters  of  the  deceased  vere  not  per 
formed." 

nudi  a  siraatlon  litdleatea  a  huA  of  that  efll- 
&4L.  R.  A. 


N.  Y.  667,  15  Am.  Rep.  530;  16  Am.  &  Eng. 
Enc.  Law,  p.  449;  Shearm,  &  Redf.  Neg.  ft 
60. 

Messrs.  'Bn^vne  Iiamb  Riolutrds,  Jr^ 
and  Anuild  W.  Shermmn,  for  respond- 
ents: 

If  the  failure  of  the  automatic  to  work 
was  not  the  proximate  cause,  but  merely 
the  occasion,  of  the  accident,  the  judgment 
must  be  affirmed. 

Laidlaw  v.  Sage,  158  N.  Y.  73,  44  L.  K.  A- 
216,  52  N.  E.  679. 

Whatever  the  proximate  cause,  it  arose 
from  the  contributory  negligence  of  the 
plaintiff  or  the  Diligence  of  his  fellow  serv- 
ants. 

LaCroij  v.  Hiew  York,  L.  E.  d  W.  R.  Go. 
U-2  N.  Y.  570,  30  N.  E.  391;  WUliama  v. 
DeUiicarc,  L.  AW.H.  Co.  116  K.  T.  028,  22 
N.  E.  1117. 


clent  supervision  which  Is  a  condition  precedent 
to  the  operation  of  the  rule  as  to  details  of 
work.    See  VIII.  Infra. 

It  Is  observable,  moreover,  that  the  rule  which 
absolves  the  master  from  liability  for  the  condi- 
tion of  the  place  of  work,  on  the  ground  that  it 
la  temporary  and  transitory.  Is  not  available  as 
a  defense,  when  the  place  Is  unsafe  at  the  time 
the  servant  Is  brought  to  the  place  of  work,  and 
no  wamlnc  Is  given  him  of  the  peril.  Hess  v. 
Rosmthal  (1806)  160  III.  621,  48  N.  E.  748. 

c.  Duty  to  see  that  the  untntelligent  inatrumen- 
taliltes  of  the  work,  as  orlglnallt/  suppUedt 
aatisfj/  the  legal  ftandard  of  safety. 

All  the  authorities  seem  to  be  unanimous  as 
to  the  doctrine  that,  where  It  Is  a  question  of 
the  condition  of  the  Instrumentalities,  animate 
or  Inanimate,  when  they  first  become  a  part  of 
the  organism  through  which  the  master  carries 
on  his  business,  he  must,  at  his  peril,  see  that 
due  care  has  been  exercised  la  making  them  safe 
and  suitable  for  the  use  of  his  servants, — at  all 
evaits,  where  the  agent  employed  to  procure 
these  Instrumentalities  from  a  dealer  or  to  man- 
ufacture them  occupies  the  position  at  a  serv- 
ant.   See  II.  h,  1,  supra. 

The  principle  upon  which  all  the  authorities 
agree  is  that  the  master  is  under  what  may  be 
termed  an  absolute  duty  to  his  servant  of  using 
care,  to  the  end  that  the  machinery  put  into 
the  bands  of  his  servant  for  use  shall  be  reason- 
ably safe,  having  regard  to  Its  nature  and  the 
purposes  for  which  It  Is  Intended.  This  duty 
he  may  discbarge,  either  by  himself  in  person, 
or  by  a  designated  ag«it  or  servant.  If  he  dis- 
charge It  by  au  agent  or  servant,  the  latter  be- 
comes. In  respect  of  It,  his  vice  principal,  wholly 
without  reference  to  the  rank  which  In  other 
respects  he  .occupies  In  his  master's  or  princi- 
pal's service.  Dntil  v.  Oelssl  (1886)  28  Mo. 
App.  676. 

The  untvenallty  of  the  acceptance  of  this 
doctrine  in  America  Is  snfllclently  demonstrated 

by  the  cases  cited  below.  In  England  It  has 
never  been  announced  In  the  same  explicit,  for- 
mal manner.  But  it  has  been  shown  in  a  former 
note  (O'Neil  v.  Great  Northern  R.  Co.  IinoO; 
Minn.]  51  L.  R.  A.  571,  572)  that  the  declRloa 
of  the  House  of  Lords  In  Wilson  v.  Merry  (1868) 
L.  R.  1  H.  L.  Be.  App.  CsB.  326,  19  L.  T.  N.  8. 
30,  haf<  by  Implication  left  the  master  respon- 
sible for  the  defaults  of  employees  whose  duty 
It  Is  to  supply  the  lustmmentalltles.  It  may 
therefore  be  asserted  with  reasonable  confidence 
that  the  servant's  rl^t  of  recovery  In  that  coun- 
try remains,  so  far  as  the  common  law  is  con- 
cerned, exactly  what  It  was,  when  It^as  de- 
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New  York  Court  of  Apv^alo. 


The  alleged,  failure  to  obey  tlie  factory 
act  was  not  the  proximate  cause  of  the 
accident. 

Graves  v.  Brewer,  4  App.  Div.  327,  39  N. 
Y.  Supp.  560 ;  Olaaaheim  v.  New  York 
Economical  Printing  Co.  13  Misc.  174,  34 
N.  Y.  Supp.  69;  Croxcn  v.  Orr,  HO  N.  Y. 
450,  35  N.  E.  648;  DeToung  v.  Irving,  5 
App.  Div.  499,  38  N.  Y.  Supp.  1089;  Knis 
ley  V.  Pratt,  148  N.  Y.  372,  32  L.  R  A.  307, 
42  N.  E.  086;  Monin  v.  Friedline,  33  App. 
Div.  217,  53  N.  T.  Supp.  482;  Hickey  v, 
Taaffe,  105  N.  Y.  26,  12  N.  E.  286. 

No  defect  was  disclosed  in  the  embodi- 
ment of  the  theory  in  the  automatic  No 
part  was  shown  to  be  bent  or  broken  or  in 
Any  way  affected  by  wear  and  tear,  either 
before  or  after  the  accident.  The  defend- 
ants  therefore  fulfilled  their  duty  in  this 
r^ard. 


Prohit  V,  DeUimater,  100  N.  Y.  266  3  N 
E.  184;  Marah  v.  CMckering,  101  N.  Y.  39t 
6  N.  E.  66 ;  Bickey  v.  Taaffe,  105  N.  Y  26. 
12  N.  E.  280;  Btringham  t.  Hilton,  111  N 
Y.  188,  sub  nam.  Stringham  r,  Stewart  \ 
L.  R.  A.  483,  18  N.  E.  870;  Barley  v  B'ut- 
fulo  Car  Mfg.  Co.  142  N.  Y.  31,  36  N  E. 
813;  Oarvcg  v.  Neto  York  <£  C.  Mail  S  S 
Co.  26  App.  Div.  456,  50  N.  Y.  Supp  '77.' 
ICetss  V.  A'ew  York  Steam  Co.  128  N  Y  lO?' 

134  N.  Y.  652,  82  N.  B.  35;  t 
Brotcn,  110  N.  Y.  188,  23  N.  E.  537. 

No  evidence  whatever  was  offered  of  aav 
defect  which  inspection,  however  carefij 
nnd  frequent,  would  have  disclosed.  De- 
fects within  the  rule  requiring  inspection 
must  be  substantial  defects  in  the  machine 
itself,  such  as  render  it  unfit  ior  use,  and 
dangerous. 


eland  hj  Lord  Cranwortb  In  Bartonablll  Coal 
Co.  V.  Beld  (1858)  3  Uacq.  H.  Cas.  266,4  Jur. 
N.  S.  767,  that  the  ruling  In  Oraj  v.  Bniasey 
(1852)  IS  Sc.  Sess.  Cas.  2d  series,  135,  was  tn 
strict  accordance  with  the  Eogllsb  authorities. 
In  the  Scotch  case,  referred  to,  the  complaint 
was  bald  to  be  relevant,  Inasmneh  as  the  plain- 
tiff would  be  entitled  to  recovery  It  be  estab- 
lished his  Bllegatlons  that  bis  Injuries  were  due 
to  the  negligence  of  an  employee  whose  func- 
tion was  the  providing  of  sale  machinery  for 
tbe  employee  who  bad  to  use  It.  The  facts  al- 
leged were  that  a  brake  slipped  down  when 
plaintiff  stepped  la  It,  In  cona^uence  of  there 
being  no  blooking  on  It. 

In  Hall  V.  Johnson  (180S)  3  Hurlst.  A  C.  689, 
M  L.  J.  Eich.  N.  S.  222,  11  Jur.  N.  8.  80.  11  L. 
T.  N.  S.  77L>,  13  Week.  Itep.  411,  the  court  em- 
phnslzed  the  tact  that  the  master  was  not  shown 
to  have  been  negligent  In  regard  to  putting  hli 
mtae  In  proper  order. 

An  appllunce  constructed  to  enlarge  the  ca- 
pacity of  tbe  master's  works  standa,  as  respects 
tbe  nondelegable  quality  of  tbe  duty  to  see  tbat 
It  Is  not  defective  In  any  respect,  on  the  same 
footing  as  If  It  bad  been  a  part  of  the  work  when 
they  first  began  to  be  operated.  Wilson  v.  Wll- 
llmantic  Linen  Co.  (1883  )  50  Conn.  433,  47  Am. 
Rep.  663(operatlve  injured  by  the  fall  of  a  coun> 
torshaf t  on  some  new  machinery — superintend- 
ent has  been  notified  tbat  a  collar  was  needed). 

The  selection  of  appliances  out  of  a  stock  fur- 
nished by  tbe  master  is  a  function  usually  re- 
garded as  characteristic  of  a  mere  servant  (T. 
h,  infra}  ;  but  in  one  case  It  was  held,  on  the 
ground  of  his  baring  discretionary  authority  In 
the  premises,  that  a  master  was  liable  for  the 
negllifcnce  of  an  employee  In  tbe  choice  and  use 
of  tackle  for  the  purpose  of  lowering  a  heavy 
piece  of  machinery  Into  its  place.  Telander  r. 
Sunlln  (1891)  44  Fed.  664.  Bat  thU  decision  li 
scarcely  consistent  wltb  the  general  current  of 
the  authorities ;  as  tbe  q»ecla]  factor  relied  upon 
for  purposes  of  differentiation  seems  to  be  pres- 
ent In  every  instance  where  the  master's  duty 
has  been  denied  to  extend  beyond  tbe  supply  of 
the  materials  out  of  which  the  eelection  Is  to 
be  made.  See,  however,  Great  Northern  B.  Co. 
V.  HcLaughilo  (1895)  17  C.  C.  A.  830.  44  U.  8. 
App.  189,  TO  Fed.  669,  II.  e,  10,  infra.  Some 
coorts  seem  to  limit  tbe  application  of  this  doc- 
trine to  cases  In  which  the  delinquent  servsjite 
were  Invested  with  a  controlling  or  superior  an- 
tborlty  In  respect  to  tbe  supply  of  the  Instni- 
mentalltles.  This  form  of  expression  is  used  in 
Cooper  V.  Pittsburgh,  C.  h  St.  L.  R.  Co.  (1884) 
24  W.  Va.  37.  Bat  this  view  la  not  supported  by 
the  authorities  as  a  whole,  and  Is  not  consistent 
with  tbe  theory  Uiat  the  rank  ot  tbe  offender  la 
64L.  B.  A. 


entirely  Immaterial.  The  rationale  of  the  role 
also  Indicates  tbat  its  operation  Is  not  depend- 
ent upon  tbe  delinquent's  possessltm  of  tbe 
power  of  discharging  or  employing  otb«  serv- 
ants. Allend  V.  Spokane  Falls  ft  N  B.  Ol 
(1890)  21  Wash.  324,  68  Pac  244 

Tbe  reason  assigned  for  the  doctrine  under 
discussion,  vtM.,  tbat  were  the  rule  otherwise 
tbe  most  Important  of  the  duties  owed  by  capital 
to  labor  could  be  evaded  by  the  capitalist  em- 
ploying  only  bis  own  servants  hi  the  construe^ 
tion  of  bis  buildings  and  machinery  (Indiana 
Car  Co.  V.  Parker  (1885)  100  Ind.  181).  sonndi 
somewhat  singulai-  when  we  ctmslder  it  In  con- 
nection with  that  other  rule  which,  accordins 
to  some  courts  (see  II.  b,  1,  aupro),  allows  ra^ 
Ital  to  "evade  the  dnty"  In  question  by  the  aim- 
pie  expedient  of  abstaining  from  the  "employ- 
ment of  his  own  servants."  and  iDtmstlog  th* 
work  to  an  independent  contractor.    A  theory 
of  absolute  responsibility  which  may  be  so  easily 
QUllIfled  1e  little  better  than  a  solemn  farce.  It 
Is  only  proper,  however,  to  mmtlon  thst  In  tbs 
sUte  In  which  tbe  policy  of  bolding  capital  to 
Its  obligatlone  has  besn  thus  hidwaed,  then 
has  been  no  explicit  adoption  of  this  theory 
which  entirely  exonerates  a  master  who  inter- 
poses an  Independent  contractor  between  himself 
and  his  servants:  and  possibly  this  court  nay 
hereafter  enunciate  a  doctrine  upon  this  piriBt 
wbtcb  will  not  be  open  to  the  dmrge  of  Incon- 
sistency from  which  It  seems  impoolble  to  ab- 
solve any  court  which  accepts  this  theory,  and 
at  the  same  time  declare  tbat  the  master  nut 
answer  for  tbe  n^llgent  constmctloD  9*  an  fa- 
Btrumentallty  by  any  person  in  his  senrioe. 

The  decisions  cited  below  are  referred  to  ss 
Illustrations  of  tbe  rule  etinnclated  above,  for 
tbe  reason  that  the  use  of  some  sncb  words  at 
"provide"  "furnish,"  '■supply,"  etc^  la  describ- 
ing the  dnty  Incnmbent  on  tbe  master,  may,  lo 
some  sense,  be  said  to  show  that  tbe  court  had 
In  mind  the  master's  responsibility  for  tbe  origi- 
nal condition  of  the  instnunentalitlea  Est.  so 
far  as  most  of  the  courts  are  concerned.  It  la 
immaterla)  whether  the  dereliction  of  dn^  waa 
in  respect  to  original  npply  or  subseaoest 
maintenance ;  and  tbe  abSMce  <rf  any  pnetlcal 
necessity  ftor  dlflermtlating  between  tbe  extent 
of  the  msfiter's  liability  ta  one  case  or  tht  ethar 
has  naturally  resulted  in  a  certain  luk  if  pre- 
cision in  tbe  phraseology  employed. 

It  Is  cnstomaiy  to  predl«te  two  distinct  bob* 
delegable  duties  In  respect  to  what  we  have,  tor 
convenience  soke,  styled  tbe  unlDtelllgeat  Instrv- 
mentalities  of  work,  t^.,  the  dnty  "to  provide 
reasonable,  safe  tools,  appliances,  and  machin- 
ery for  the  accomplishment  of  the  work  neees- 
sary  to  be  don^**  and  tbe  duty  **to  pnnrfde  tbe 
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lODI.  QUIOLKT  V, 

Webber  v.  Piper,  109  N.  Y.  400,  17  N.  E. 
216;  Gregan  v.  Maraton,  126  N.  Y.  568,  27 
N.  E.  952;  Roffera  v.  Ludloio  Mfg.  Co.  144 
Mass.  198,  59  Am.  Rep.  68,  11  N.  E.  77; 
Sice  v.  King  Philip  Mills,  144  Mass.  229, 
59  Am.  Rep.  80,  11  N.  E.  101. 

The  onl^  causes  shown  i.  e.,  the  unex- 
piaincd  fnilure  of  the  drop  bars  to  fall  or 
the  dusty  and  ^mmy  condition  of  the  oil, 
being  those  which  arose  from  the  ne^^eent 
act  or  omission  of  the  employees  as  such  in 
the  performance  of  the  work  or  in  the  use 
of  the  automatic,  the  character  of  the  place, 
if  it  was  unsafe,  was  due  to  the  negligence 
of  a  fellow  servant  or  the  nature  of  the  busi- 
Dess,  and  was  a  risk  which  plaintilT's  intes- 
tate assumed. 

I'f.ry  V.  Rogers,  157  N.  Y.  251,  61  N.  E. 
1021;  Stc-eeney  t.  Berlin  de  J.  Envelope  Co. 
101  N.  Y.  520,  54  Am.  Rep.  722,  6  N.  E. 


serrant  tvith  a  renaonably.sare  place  to  work  Id, 
baring  reference  to  the  character  of  the  em- 
ploymont."  Nortbern  I'.  R.  Co.  t.  FeterBoo 
(ISOii)  162  IT.  S.  340,  40  L.  ed.  904.  16  Sup.  Ct. 
Itep.  843.  But  this  division  of  duties  scarcely 
satisfies  the  nl^eacles  of  n  logical  classification, 
for  the  rcasoQ  that.  In  a  lat^  number  of  eases, 
It  ifi  difficult.  If  not  impossible,  to  say  with  cer- 
talDty  whether  tbe  liability  of  the  mnster  for  a 
defective  apparatus  should  be  treated  as  result- 
ing from  a  violation  of  his  dnty  to  fumlsb  that 
apparatus,  or  from  a  violation  of  his  daty  to  see 
that  the  place  of  work  which  was  rendered 
dangerous  by  the  apparatus  was  safe.  The 
subjoined  cases  in  which  the  master  was  held 
liable  are  therefore  arranged,  without  regard  to 
tbe  supposed  distinction  of  duties,  under  head- 
ings Indicative  of  the  nature  of  the  abnormal 
danger  from  which  the  master's  representative 
failed  to  protect  tbe  Injured  person.  Whether 
It  la  explicitly  no  stated  or  not,  the  master  was 
held  responslMe  for  tbe  acts  of  the  servants 
wbdse  nesllgence  waa  tbe  cause  of  the  various 
abnormally  dantrennis  conditions  mentioned  In 
connection  with  tbe  citations. 

1.  DtifMiive  rMuMi/  track  and  eppurtenanoet. 

Compare  III,  d,  infra, 

Trask  v.  Callfonila  Southern  B.  Co.  (1888) 
68  Cal.  96 :  Louisville.  N.  A.  &  C.  B.  Co.  v.  Ora- 
ham  (1890)  124  Ind.  89,  24  N.  B.  668 ;  Rouse  v. 
Dowos  (1897)  5  Kan.  App.  549,  47  Pac.  982 
(fireman  injured  by  switch  negligently  con- 
structed by  division  roadmaster). 

3.  Inadequacy  of  »afeffuarda  against  danirn'S 
from  emploaive  aubttance*. 

Contrast  T.  e,  f,  and  VI.  b,  8,  infra. 

Oilmore  v.  Northern  P.  R.  Co.  (1884)  9  Sawy. 
658.  18  Fed.  866  (no  suitable  appliances  provid- 
ing for  thawing  giant  powder)  ;  O'Donnell  v. 
East  River  Gas  Co.  (1885)  91  Hun,  184,  36  N. 
T.  Supp.  288  (duty  to  provide  proper  appliances 
held  to  have  been  violated,  where  an  employee 
was  injured  wblle  cleaning  ont  a  boiler,  by  sn 
explosion  of  naphtha  negligently  left  by  a  fellow 
servant  in  a  pipe  to  which  the  hose  used  In 
cleaning  out  the  boiler  was  attached.  Tbe  fel- 
low servant's  negligence  here  was  In  regard  to 
the  USD  of  tbe  defective  appliance  for  work  dis- 
tinct from  that  upon  which  the  plaintiff  was 
engaged,  and  the  naphtha  was  exploded  by  tbe 
beat  of  an  adjoining  boiler)  ;  Bcruardl  v.  New 
Xork  C.  &  H.  R.  B.  Co.  (1894)  78  lIuU,  454, 
29  N.  T.  Supp.  230  (no  cars  suitable  for  trans- 
portlnj:  dynamite  woe  provided). 
64L.R.  A. 
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358;  Baqlcy  v.  Oonaolidated  Oas  Go.  5  Ajtp. 
Hiv.  432,  39  N.  Y.  Supp.  302;  Ludlow  v. 
(iroton  Bridge  d  Mfg.  Co.  11  App.  Div.  462, 
42  N.  Gnpp.  343;  Bmith  t.  Empire 
Tranep.  Co.  80  Hun,  688,  35  N.  Y.  Supp. 
534;  Cullen  v.  Norton,  126  N.  Y.  1,  26  N.  E. 
905;  Husseg  v.  Coger,  112  N.  Y.  614,  3  L. 
R.  A.  559,  20  N.  E.  556;  Davidson  v.  Cor- 
nell, 132  N.  Y.  228,  30  N.  E.  573;  Dobbine 
V.  Brotcn,  119  X.  Y.  188,  23  N.  E.  537; 
Crou.n  V.  Orr,  140  N.  Y.  460,  35  N.  E.  648. 

If  temperature  and  dust  do  not  fall  with- 
in the  rule  that  it  is  the  master's  personal 
diit^  to  furnish  reasonably  suitable  appli- 
ances and  to  take  reasonable  care  to  discov- 
er and  remedy  defects  therein,  then  the  de- 
fcndaats*  omission  to  raise  the  temperature 
or  i-emore  the  dust,  whether  notified  there- 
of or  not,  was  not  the  proximate  cause  of 

8.  DefecHve  appliancet  for  protecting  servants 
sn^/ajjed  tn  emoavattng. 

Kranz  v.  Long  Island  R.  Co.  (1890)  123  N. 
Y.  1,  26  N.  U.  206  (servant  ordered  to  perform 
work  as  a  msehlnlst  In  underground  troches 
opened  and  prepared  for  him  by  other  employees, 
held  not  a  fellow  servant  of  the  latter)  ;  fol- 
lowed In  Schmlt  V.  GUlen  (1899)  41  App.  Dlv. 
302.  58  N.  Y.  Supp.  458  (servants  opening  a 
trench  are  not.  as  regards  duty  to  sheath  It 
properly,  tbe  fellow  servants  of  other  servants 
who  lay  pipes  Id  It)  ;  Van  Steenborgh  v.  Thorn- 
ton (1895)  58  N.  J.  L.  160,  S3  Atl.  3S0  (fore- 
man of  work  of  excavating  a  trench  neglected 
to  tflke  measures  to  prevent  the  sides  from  fsil- 
Ing  ID)  ;  Laporte  v.  Cook  (1899)  21  R.  I.  158, 
42  Atl.  619  (no  materials  furnished  for  tbe 
servants'  protection)  ;  Balrd  v.  Rellly  (1809;  35 
C.  C.  A.  78,  68  U.  S.  App.  157,  92  Fed.  884 
(foreman,  whose  duty  It  Is  to  shore  a  trench 
which  Is  being  dug  for  laying  pipes,  held  not  to 
be  a  coservant  of  one  of  tbe  pipe-layers,  who  has 
nothing  to  do  with  the  work  of  excavation). 

4.  Defects  to  briOgetj  trestles,  eto. 

A  master  Is  liable  for  the  negligence  of  em- 
ployees to  whom  he  delegates  tbe  function  of 
building  brldireB,  etc.  Davis  v.  Central  Vermont 
R.  Co.  (1882)  56  Vt.  84,  45  Am.  Rep.  590,  Over- 
ruling Hard  t.  Vermont  Jt  C.  &.  Co.  (IseOf  82 
Vt.  478. 

Inhere  contractors  for  tbe  erection  of  a  rail- 
way trestle  constitute  an  employee  their  repre- 
sentative, and  Impose  on  him  the  duty,  and  con- 
fer on  him  the  authority,  to  supervise,  direct, 
and  control  Its  construction,  and  require  the  la- 
borers to  obey  his  orders  and  directions  in  the 
premises,  lUat  employee  stands  In  the  shoes  at 
bis  employers,  and  they  are  responsible  for  the 
results  of  his  negligence  In  the  work  so  commit- 
ted to  bis  direction,  supervision,  and  control. 
Woods  V.  LIndvall  (18U1)  1  C.  C.  A.  87,  4  U.  S. 
App.  49,  48  Fed.  62,  Afflrmlns  44  Fed.  855. 

The  supreme  court  of  Minnesota  had  previ- 
ously held  that  the  Injured  servant  In  thin  ruse 
was  not  rntiiled  to  recover.  Llndvatl  v.  Woods 
(1S80)  41  Minn.  212,  4  L.  B,  A  793,  42  N.  W. 
101.0.    See  VI.  d,  infra. 

5.  Defects  in  ncaffolds,  stagings,  eta. 

Contrast  VI.  c-f,  infra. 

That  the  master  Is  liable  for  the  negligent 
Kelpctlon  of  the  materials  to  be  used  In  cou- 
strnctlng  a  scaffold  has  occasionally  been  ex- 
pressly laid  down.  Kansas  City  Car  &  Foundry 
Co.  V.  Sawyer  7  Kan.  App.  146^3  Pac. 
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the  accident,  and  caonot  be  made  a  basis 
of  their  liability. 

Yaw  V.  Whitmore,  46  App.  Div.  422,  61 
a.  y.  Supp.  731;  Kimmer  v.  Weber,  151  N. 
Y.  417,  45  N.  B.  860. 

The  condition  arose  from  the  omission  to 
perfoim  a  detail  of  the  work  or  from  the 
method  of  conducting  the  work.  The  mas- 
ter,  therefore,  is  not  liable,  whether  the 
omission  or  method  was  that  of  a  foreman 
or  othor  servant. 

Crispin  v.  Babbitt,  81  N.  Y.  516,  37  Am. 
Rep.  521;  Webber  v.  Piper,  109  N.  Y.  496, 

17  N.  E.  216;  Hall  v.  United  States  Radia- 
tor Co.  52  App.  Div.  90,  64  N.  Y.  Supp. 
1002;  Ludlow  v.  Oroton  Bridge  d  Mfg.  Co. 
11  App.  Div.  452,  42  N.  Y.  Supp.  343; 
StnngfKim  v.  Eilton,  111  N.  Y.  188,  sub 
nonu  Slringkam  v.  Stewart,  1  L,  R,  A.  483, 

18  N.  E.  870;  Barley  v.  Buffalo  Gar  Mfg. 


90;  Goldle  v.  Wempr  (1893)  50  III.  App,  297,  Af-  i 
firmed  in  (1884)  151  111.  5E)1.  38  N.  E.  95 :  Eerr- 
Murray  Mfg.  Co.  v.  Hess  (1899)  38  C.  C.  A.  fl47, 
98  Fed.  56  (servant  charged  bj  the  master  wltb 
providing  lumber  for  tbe  building  ot  a  scaffold- 
ing by  his  fellow  servants  la  in  that  respect  dia- 
cherglng  a  personal  duty  of  a  master,  wtao  is  It- 
able  for  his  negligence  In  providing  defective 
and  unsafe  material)  :  UcNamara  v.  Mac  Doa- 
oagfa  (1894)  102  Cal.  575,  36  Pac.  041  (carpen- 
ter deputed  to  constmct  scaffold  for  brlclclay- 
era  and    bodcarrlen)  ;   Brown  r.  Oilcfarlst 

(1890)  80  Micb.  66,  45  N.  W.  82  (master  beld 
ltal>te  for  the  negligence  of  his  foreman  In  se- 
lecting materials,  and  superintending  the  erec- 
tins  of  a  scaffold).  And  this  Is  assumed  to  be 
the  correct  doctrine  In  eJI  those  numerous  cases 
In  which,  for  reasons  to  be  hereafter  explained, 
the  master  Is  not  responsible  for  the  Improper 
construction  of  tbe  scaffold  out  of  the  materials 
furnished.    See  VI.  d,  e,  infra. 

The  servants  constructing  a  scaffold  are 
deemed  to  be  vlt-e  principals  whenever  the  mas- 
ter undertake*  to  fumlidi  It  as  a  completed  In- 
atmmeDtnllty.  Klllea  v.  Faxon  (1878)  129 
Mass.  485;  Brickner  v.  New  York  C.  R.  Co. 
(1870)  2  Lans.  506  (where  scaffold  erected  by 
coservants  collapses,  Injured  person  has  a  right 
to  bare  the  case  submitted  to  tbe  Jury,  both  on 
the  theory  that  the  maiter  waa  negligent  In  fur- 
nishing a  dangerous  structure,  and  on  tbe  the- 
ory' that  he  was  negligent  In  knowingly  keeping 
incompetent  servants  in  his  employ)  ;  McCone 
V.  Gallagher  (1897)  16  App.  Div.  272.  44  N.  Y. 
Supp.  697  (completed  scaffold  furnished  for  par- 
tlcnlnr  work)  ;  Selllck  v.  3.  I.angdon  &  Co. 

(1891)  37  N.  Y.  S.  R.  511,  13  N.  Y.  Supp.  858 
(scaffold  erected  where  Its  supports  were  likely 
to  lie  struck  by  defendant's  wagons)  ;  Green  v. 
Banta  (18S21  16  Jones  &  S.  156;  Chicago  &  A. 
R.  To.  V.  Scaninn  (1897)  170  III.  106,  48  N.  B. 
82B.  Affirming  (1896)  67  111.  App.  621  (foreman,  : 
charged  with  duty  of  erecting  scafFold  to  be  for- 
nlfilied  to  workmen  In  a  complete  condition,  held 
to  he  a  vicp.  principal);  Chicago  k  A.  R.  Co.  v. 
Maniney  (IK»7)  170  III.  520.  48  N.  E.  953,  Af-  ! 
firming  (IRl'fJ)  67  III.  App.  618;  Swift  &  Co.  v. 
Wyntt  (1898)  76  III.  App.  348  (one  Injured  by  a 
fall  from  n  scaffold,  caused  by  the  tipping  of  an  : 
unfastfinerl  ladder  placed  In  position  before  tbe  ' 
servant  wae  employed  and  directed  to  use  It, 
held    entitled   to    recover   tberefor,  although 
the  ladder  was  placed  by  a  fellow  servant)  ; 
Whalen  v.  Centenary  Chnrch  (18T6)  62  Mo.  326  ] 
(seems  to  be  based  on  the  non-asBlgnabllity  of  < 
the  duty  to  provide  a  safe  scaffold,  but  the  real 
gronnd  of  the  decision  la  somewhat  obscure)  ;  ■ 
IlawiM-th  V.  Seevera  Ufff.  Co.  (1892)  87  Iowa,  i 
766.  HI  N.  W.  68,  62  N.  W.  325  (superintendent  ' 
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Co.  142  N.  Y.  31,  36  N.  E.  813;  Vitto  v. 
Keogan,  15  App.  Div.  329,  44  N.  Y.  Supp.  i; 
Kimmer  v.  Weber,  151  N.  Y.  417,  45  N.  E. 
860;  OahiU  v.  Hilton,  106  N.  Y.  S12,  13 
E.  339;  Mahoney  v.  Focutim  Oil  Co.  76 
Hun,  579,  28  N.  Y.  Supp.  196. 

Vuin,  J.,  delivered  the  opinion  of  tbe 
court: 

This  action  waa  brought  to  recover  dam- 
ages reaulting  from  the  death  of  the  plain- 
tilF's  intestate,  which  waa  caused,  as  it  ia 
alleged,  by  the  negligence  of  the  defendants. 
In  1896  tne  defendanta,  as  copartners,  car- 
ried on  a  manufacturing  business  in  the 
city  of  New  York,  and  the  plaintiff's  intes- 
tate was  employed  by  them  as  an  ordinary 
laborei"  about  the  works.  The  room  in 
which  he  worked  was  about  60  feet  long 
north  and  south  by  50  feet  wide  east  ana 

I  of  construction  of  a  building  beld  to  be  a  vice 
principal  as  regards  the  erection  of  a  scaffold)  : 
Brown  v.  Gilchrist  (18U0)  80  Mich.  56,  45  N.  W. 
82  (foreman  intrusted  with  the  entire  control 
of  tbe  erection  ot  a  scaffold — injury  waa  re- 
ceived after  the  scaffold  waa  finished)  ;  Kansas 
City  Car  ft  Foundry  Co.  r.  Sawyer  (1898)  7 
Kan.  App.  146,  63  i>ac.  90  (scaffold  already 
complete  when  plaintiff  was  set  to  work  on  It). 

That  this  was  the  character  of  the  Implied 
contract  tn  regard  to  such  a  stmctnre  Is  osuaJIy 
inferable  where  it  waa  erected  by  a  att  of  serv- 
ants different  from  that  to  wbldi  tbe  plaintiff 
belonged.  CThlcago  A  A.  R.  Co.  v.  Haroney 
(1897)  170  111.  520,  48  N.  H.  963,  Affirming 
(1S96)  67  111.  App.  618  (scaffold  built  by  cu- 
penter  for  masons  to  use)  ;  McNamara  v.  Mae- 
Donougb  (1804)  102  Cai.  575,  36  Pac.  941  (cai^ 
iwnter  employed  by  tbe  day  by  an  architect  hav- 
ing tbe  management  of  the  construction  of  a 
building  for  tbe  owner,  to  erect  a  scaffolding  tor 
the  use  of  masons  and  hodcarriera  employed  In 
tbe  construction  of  tbe  building)  ;  Cadden  v. 
American  Steel  Barge  Co.  (1894)  88  Wis.  409. 
60  N.  W.  800  (riveter  upon  the  ot  a  vessel, 
who  uses  a  scaffold,  is  not  a  fellow  swvant  irltJi 
tbe  scaffold  builders  whom  the  master  employs 
to  adjust  the  scaffold  for  him,  although  the  for- 
mer indicates  where  It  is  to  be  placed). 

Where,  on  the  trial,  It  Is  shown  that  a  de- 
fendant had  In  bis  employ  a  erew  of  men,  wboss 
exclusive  work  and  duty  it  was  to  put  up  sucb 
staging  and  scaffolding  as,  from  time  to  time, 
was  needed  for  the  use  of  workmen  engaged  ia 
defendant's  genera)  work  and  business,  tbe  pre- 
sumption arises  that  a  staging  found  In  posttios 
at  the  place  where  a  workman  la  required  to 
perform  bis  work,  and  upon  which  be  is  obliged 
to  stand  to  perform  It,  waa  built  by  one  or  more 
of  the  staging  crew;  and,  as  the  men  composing 
snob  a  crew  are  not  fellow  servants  of  men  en- 
gaged In  the  defendant's  general  work,  any  of 
tbe  latter  may.  If  Injured  by  defects  In  the  stag- 
ing, recover  damages.  81ms  v.  American  Steel 
Barge  Co.  (1894)  56  Minn.  68,  57  N.  W.  322; 
and  tbe  cases  cited  In  VI.  d-f,  1,  Jn^ro. 

Sometimes  the  circumstance  emphasized  Is 
that  tbe  scaffold  waa  one  erected  for  permannt 
use,  end  Is  therefore  distinguishable  from  one 
erected  as  a  part  of  tbe  work  merely  (see  VI.  f. 
1,  infra).  Edward  HInes  Luml)er  Co.  v.  Llgaa 
(1808)  172  111.  815.  60  N.  E.  226,  AOlrming 
(1896)  68  III.  App.  628  (acaffoid  wected  for 
permanent  use  in  removing  lamber  from  the  top 
of  a  pile). 

If  the  scaflcdd  was  unsafe  for  the  work  whtcb 
the  Injured  servant  was  tndered  to  do,  the  mas- 
ter caimot  excuse  himself  on  the  theory  that  It 
was  sufficient  tor  the  work  for  which  It  waa 
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west  In  the  center  was  a  machine  known 
•8  a  "punch,"  which  was  used  for  the  pur- 
pose  of  making  holes  in  heavr  iron  plates. 
Over  this  punch,  about  16  feet  from  the 
Boor,  was  a  traveler,  consisting  of  three 
sections,  each  about  20  feet  long,  which, 
when  joined  together,  made  a  continuous 
track,  with  sides  projectii^  from  the  base, 
upon  which  a  trolley  rajn.  The  trolley  had 
chains  hanging  down,  which  were  used  to 
attach  the  plates,  for  the  purpose  of  trans- 
portation, to  tb«  punch.  Each  section  of 
the  traveler  could  be  disconnected  from  the 
others,  and  moved  east  or  west  8  or  10  feet, 
where  it  could  be  united  to  another  traveler 
and  form  a  part  thereof.  When  the  three 
sections  were  together  the  trolly  could  not 
run  ofT,  but  when  one  of  the  sections  was 
gune  the  trolley,  if  put  in  motion,  would  ran 
off  as  soon  as  it  reached  the  space  whidi 

originally  erected.  Blchards  t.  Hayes  (189T) 
17  App.  Dir.  422,  45  N.  T.  Supp.  234. 

Sometimes  the  fact  that  the  serraDtB  deputed 
to  erect  the  scaffold  did  not  possess  sufficient 
kklU  to  Quallfj  tbem  for  doing  the  work  prop- 
erly furnishes  an  Independent  ground  for  coi»- 
pelling  the  master  to  answer  for  Injarles  caused 
by  defects  In  the  stnictare.  Donnelly  t.  Booth 
Bnm.  *  B.  I.  Oranlte  Co.  <1807>  90  He.  110.  ST 
Atl.  874  <owner  of  quarry,  who  employs  common 
laborers  engaged  In  stowing  atone  posts  in  a 
schooner  to  suspend  a  platform  to  be  used  In 
loading  the  vessel  with  heavy  stone,  and  to  se- 
lect the  gnr  by  wbk-h  the  platform  Is  suspended, 
held  liable  for  Injury  to  another  employee  while 
engaged  In  loading  the  vessel,  caused  by  the 
breaking  of  a  defective  rope  seleetsd  by  them). 

e.  Defeat*  tn  other  atruetaret. 

The  delinquent  employees  were  held  In  the  fol- 
lowing cases  to  be  vice  principals :  McCampbelt 
T.  Cunard  S.  S.  Co.  (1893)  69  Hun,  131,  23  N. 
Y.  Supp.  477  (omission  of  dock  superintendent 
to  have  the  wedge-shaped  "mouthpiece"  properly 
fastened  to  the  skid  or  gangplank  upon  which 
tracks  are  drawn  from  a  ship  to  a  dock  by  steve- 
dores Is  not  a  risk  assomed  by  the  latter)  ; 
Welty  v.  Lake  Superior  Terminal  &  Trajisfer  R. 
Co.  (189S)  100  Wis.  128,  75  N.  W.  1022  (serv- 
ant who  had  to  climb  a  railway  s«napbore  was 
iBjUFed  by  its  .negligent  oonstiuctlon)  ;  Van 
Dosan  T.  Letelller  (1880)  T8  lUeh.  402,  44  N. 
W.  672  (defects  In  Inmber-yard  dock  discover- 
able by  reasonable  care). 

7.  Unffuarded  machine^/. 

Darby  v.  Dnncan  (1861)  23  Dnnlop,  8c.  Sess. 
Cas.  n2e. 

ft.  Upg^orded  openingt  i»  floon,  etc 

Johnson  v.  Fleld-Thurber  Co.  (1898)  171 
Mass.  481,  51  N.  K.  18  (no  guards  furnished  by 
employers  for  trapdoor — coservant  In  leaving 
trapdoor  open  held  not  to  be,  as  matter  of  law, 
cnllty  of  negligence  causing  the  Injury). 

0.  De/eoUre  pfpM. 

HcDade  v.  Washington  &  G.  R,  Co.  (1886)  S 
Mackey,  144  (defective  pipe  In  mine  caused  a 
fire)  :  Nixon  v.  Selby  Smelting  At  Lead  Co. 
(1804)  102  Cai.  458,  86  Pac.  803  (servant 
scalded  by  the  severing  of  a  mblwr  hose  Im- 
provised by  the  foreman  of  the  sliver-room  of  a 
smelting  company  for  the  purpose  Of  conveying 
acid  Into  the  waste  tank). 
M  L.  R.  A. 


had  been  occupied  b}'  the  absent  section. 
As  a  safeguard  against  this  danger  the  de- 
fendant levering,  a  mechanical  engineer  of 
long  experience,  had  invented  an  automatic 
drop  bar,  one  of  which  was  attached  to 
either  end  of  each  section.  It  consisted  of 
a  series  of  levers  so  arranged  that  when  the 
Eeetiona  were  ail  together  the  drop  bar 
would  be  up  in  the  air  and  the  trolley  could 
be  moved  without  difllculty,  but  when  one 
of  the  sections  was  gone  tiie  drop  bar  was 
forced  down  by  a  counterweight  and  the 
trolley  could  not  be  moved.  This  device 
was  new,  having  been  used  in  the  shop  in 
question  for  about  six  months,  and  for  about 
eiglit  months  in  another  shop  belonging  to 
the  defendants  in  Philadelphia,  but  wA  else- 
where. Although  in  constant  use,  it  had 
never  failed  to  work  prior  to  tJie  time  when 
Qnigl^,  the  decedent,  lost  his  lif^  except 

10.  Defective  appUaneea  for  loading  and  anlood- 
ing  veMclea. 

A  complaint  alleglug  that  a  foreman  selected 
unsafe  skids  for  the  purpose  of  unloading  a  car 
hS3  been  held  not  demurrable.  Qreat  Nortbem 
R.  Co.  V.  McLaughlin  (1895)  44  U.  &  App.  189, 
17  C.  C.  A.  330.  70  Fed.  669. 

But,  in  view  of  the  eases  dted  In  V.  J.  infra, 
this  mllng  seems  to  be  of  dubious  correctness 
(compare,  however,  Telander  v.  Sunlln  (1891) 
44  Fed.  5C4,  cited  tvpra).  Kain  v.  Smith 
(1880)  80  N.  V.  458  (1881)  25  Hun.  146  (Jig- 
ger osed  for  loading  heavy  wheels  defective  to 
knowledge  of  yard  foreman). 

11.  Defective  looomotfvet. 

Cumberland  &  P.  R.  Co.  v.  State  use  of  Moran 
(1875)  44  Md  283  (1S76)  45  Md.  229  (sgent 
for  parchase  of  locomotive  Is  a  vice  principal)  ; 
Kni^er  v.  Louisville,  N.  A.  ft  c.  R.  Co.  (1S87) 
111  Ind.  51,  11  N.  E.  957  (tender  with  deck  3  or 
4  Inche?!  bigbcr  than  that  of  engine  broke  away 
from  engine  In  consequence  of  the  excessive  lost 
motion  thereby  produced,  and  allowed  plalntlfTs 
decedent  to  fall  on  the  track). 

12.  Defective  ratltoaiy  oar*. 

See  also  III.  r-t,  ta/ni. 

Louisville,  B.  &  St.  L.  Consol.  R.  Co.  t.  Mil- 
ler (ISeS)  1-10  Ind.  685,  40  N.  G.  116;  Chicago 
&  N,  W.  R.  Co  V.  Jockson  (1870)  55  111.  492, 
8  Am.  Rep.  661 ;  Missouri  P.  R.  Co.  v.  James 
(1SS8;  Tex.)  10  S.  W.  332;  Redington  v.  New 
York,  O.  &  W.  R.  Co.  (1895  )  84  Uun.  231.  32 
N.  Y.  Supp.  535  (cars  too  abort  For  the  load  to 
be  placed  on  them)  ;  Toledo.  W.  A  W.  R.  Co.  v. 
Fredericks  (1874)  71  III.  294  (car  with  too 
^hort  a  draw-bar  sent  out)  ;  Taylor  t.  Missouri 
P.  R.  Co.  (1891;  Mo.)  16  S.  W.  206  (defective 
coupling  furnished)  :  Troxler  v.  Southern  R.  Co. 
(1809)  124  N.  C.  ISO.  44  L.  R.  A.  818,  82  8.  E. 
550  (defective  couplings)  ;  GrlflDn  v.  Boston  A  A. 
R.  Co.  (1889)  148  Mass.  143,  1  L.  R.  A.  698,  19 
N.  B.  166  (suitable  links  for  coupling  cars  not 
furnished  In  sufllclent  number)  ;  Gray  v.  Bras- 
sey  (1852)  15  Ct.  of  Bess.  Cas.  2d  series,  135 
(defective  brake! :  Approved  as  to  this  point  1^ 
Ix)rd  Cranwortb  in  Bartonshlll  Coal  Co,  v.  Mc- 
Gulre  (1868)  3  Macq.  H.  L.  Cas.  300.  4  Jur.  N. 
S.  773,  1  Paterson.  Sc.  App.  789 ;  Mclntyre  v. 
Boston  &  M.  R.  Co.  (1895)  163  Mass.  189,  39  N. 
E.  1012  (not  enough  for  a  railway  company  to 
furnish  suitable  lumber  for  side  stakes  on  flat 
cars)  ;  Pennsylvania  R.  Co.  v.  La  Rue  (1697)  27 
C.  C.  A.  868,  81  Fed.  148,  65  U.  S.  App.  20 
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on  one  occasion,  which  was  not  reported  to 
the  defendants  or  their  superintendent. 
What  then  caused  it  to  fail  did  not  appear, 
but  no  defect  in  design,  materials,  or  con- 
straction  was  shown.  Quigley  was  at  work 
in  the  shop  when  the  automatic  device  was 
first  used,  and  he  continued  working  there, 
with  an  interval  when  he  was  ahseut,  until 
the  accident  happened.  On  the  10th  of  De- 
cember, 1896,  Quiglej  and  one  Jones  were 
wwldng  about  the  punch  as  assistants  to 
"i/tr.  Berterman,  who  operated  the  punch  and 
sometimes  helped  work  the  trolley.  The 
trolley  had  not  been  used  for  two  hours,  as 
they  had  been  moving  plates  by  means  of  a 
vehicle,  called  a  "buggy,"  which  ran  upon 
wheels  resting  upon  the  floor  of  the  shop. 
After  a  while,  in  order  to  move  a  heavy 
plate,  Berterman  called  for  the  trolley, 
which  at  the  time  was  hanging  over  the 

(standards  nsed  tor  retaining  timber  on  flat 
car  deemed  to  be  part  of  its  eqaipment  In  such 
a  sense  that  tbe  duty  to  select  proper  ones  1b 
nondelegable)  ;  Followed  In  Port  Blakely  Mill 
Co.  v.  Garrett  (1899)  S8  C.  C.  A.  342.  97  Fed. 
«87 ;  Busbb;  v.  New  York,  L.  E.  &  W.  B.  Co. 
(1887)  107  H.  T.  874.  14  N.  E.  407  (semnt 
charged  with  duty  of  fumisblng  side  stakes  for 
a  lumber  car  held  to  be  a  vice  principal)  ; 
Dougherty  v.  Bome,  W.  &  O.  E.  Co.  (1802)  45 
N.  8.  R.  164.  18  N.  T.  Sapp.  841  (counsel  for 
defendant  bad  agreed  that  whatever  was  done 
to  lengthen  tbe  drop  stskes  was  merely  part  of 
tbe  operation  of  loading  tbe  car.  See  IV.  o,  3, 
infra]  ;  Indiana,  I.  &  I.  B.  Co.  v.  Snyder  <1S95) 
140  lad.  C47,  39  N.  B.  912  (timber  known  to  be 
ansultable  pnt  In  handle  of  hand-car). 

On  the  ground  that  a  c<Hiductor  was  a  vice 
principal  as  regards  the  daty  of  providing  a  safe 
and  suitable  car  Cor  laborers  who  were  being 
conveyed  from  the  place  of  their  work,  a  rail- 
way company  bas  been  beld  liable  for  Injuries 
received  by  a  laborer,  owing  to  the  failure  of 
tbe  conductor  to  fasten  a  gate  on  the  platform 
of  a  car.  as  tbe  rales  of  the  company  required. 
Pendergost  v.  Union  B.  Co.  (1896)  10  App.  DIv. 
207,  41  N.  Y.  Supp.  927.  But  It  is  difficult  to 
see  how  this  decieion  can  be  sustained  without 
breaking  In  upon  tbe  role  that  tbe  master  is  not 
IlaMe  where  tbe  proximate  cause  of  tbe  Injury 
was  the  negl^ncs  of  a  fellow  servanL 

18.  Defective  ladders. 

Ryan  t.  Miller  (188S)  12  Daly,  77. 

14.  Defective  ropet,  Hggkig,  eto. 

Indiana  Cor  Co.  v.  Parker  (1885)  100  Ind. 
181  (defective  rope — condition  known  to  fore- 
man) :  Thomas  v.  Ann  Arbor  R.  Co.  (1807)  114 
lUcb.  51),  72  N.  W.  40  (defective  stock  of  rope 
selected)  :  The  Julia  Fowler  (1892)  49  Fed.  277 
(defective  rope  nned  by  chief  officer  of  Bhlp  to 
KU spend  a  triangle)  :  Land  v.  Hersey  Lumber  Co. 
(1890)  41  Fed.  202  (foreman  furnished  defective 
rope  and  tadcle)  ;  Tbe  Norway  v.  Jensen  (1809) 
52  111.  373  (defective  rigging  furalBhed  for  a 
ship)  :  McBIIlgott  V.  Rajadolpb  (1891)  61  Conn. 
157,  22  Atl.  10B4  (defective  rope);  PreBcolt  ». 
Bell  Engine  Co.  (1896)  176  Pa.  450,  35  Atl.  224 
(master  held  liable  for  negligence  of  rigger 
cbanied  with  tbe  duty  of  keeping  a  supply  of 
ropes  from  vh\eb  a  selection  may  be  made).  See 
also  III.  c,  6,  aupra,  and  III.  c,  IS,  infra. 

Hi.  Defective  hoUting  apparatiu. 

Hlggins  r.  Wllllsms  (1806)  114  Csl.  176,  4S 
Pac.  104  (foreman  left  oat  a  peg  from  a  pin 
64  K  R.  A. 


punch.  Not  long  before  the  north  set^ion 
had  been  moved  over  to  the  west,  and  the 
drop  bar  on  the  middle  section  was  up, 
which  showed  that  it  was  not  working.  The 
north  end  of  the  middle  section  of  the  trav- 
eler was  almost  over  their  heads,  and  the 
drop  bar,  being  up,  was  a  conspicuous  ob- 
ject in-  plain  sight,  so  that  if  they  had 
looked  up  they  could  have  seen  that  the 
trolley  would  fall  if  set  in  motion  towards 
them.  They  were  in  a  huny  and  did  not 
look  up,  but  Jones,  when  the  trolley  was 
called  for,  seized  one  of  the  depending 
chains  and  gave  a  quicker  and  heavier  pull 
thnn  usual  towards  the  place  where  he  and 
Quigley  were  standing,  which  was  right  un- 
der the  space  occupim  by  the  north  section 
when  in  line.  As  the  drop  bar  was  up  and 
did  not  work,  the  trolley,  weighing  over  50 
pounds,  ran  off,  fell  down  upon  Quigley, 

holding  apparatus  in  place)  ;  Leonard  v.  Kla- 
nare  (1898)  174  111.  SS2.  61  N.  B.  688.  Affirm- 
ing (1807)  75  III.  App.  145  (block  aad  tackia 
Improperly  constructed  by  defendant's  fore- 
man) :  Blomqalst  v.  Chicago.  M.  A  St.  P.  R.  Co. 
(1805)  60  Ulnn.  426.  62  N.  W.  818  (derrick 
negligently  CfHtstrueted)  ;  Houston  v.  Brush 
(1894)  60  Vt.  831,  2»  Atl,  880  (pin  securing 
wheel  of  tackle  block  was  not  properly  fas- 
tened) :  Terrell  Compress  Co.  v.  Arrln^on 
(1S08:  Tex.  Civ.  App.)  48  S.  W.  69  (greasy 
plank  famished  for  hoisting  purposes). 

10.  other  defects  in  mooMfiery. 

Donahue  v.  Drown  (1801)  164  Mass.  21.  27 
N.  IS.  675  'machinery  not  prepared  or  arranged 
properly  bo  as  to  guard  against  the  danger  of  its 
Btarting  of  Itself)  ;  Sanborn  v.  Madera  Flume  h 
Trading  Co.  (1886)  TO  Cal.  261.  11  Pac.  710 
(appliance  known  as  a  "sword"  for  keeping  open 
the  channel  made  by  a  circular  saw  as  tbe  log 
movcR  onward  was  known  by  tbe  mechanic  whi 
faiihioned  It  to  be  unsafe). 

Additional  caaea  reoogniming  the  general  princi- 
ple are  the  follotcing. 

Boswortb  V.  Rogers  (1807)  27  C.  C.  A.  386, 
63  U.  S.  App.  680.  82  Fed.  975  ;  Macksj  v.  Balti- 
more A  P.  R.  Co.  (1890)  8  Mackey,  282;  Me- 
Cauley  v.  Southern  R.  Co.  (1897)  10  App.  D.  C. 
560;  Mullln  v.  California  Horseshoe  Co.  (1S94) 
105  Cal.  77,  38  Pac.  536;  Wells  v.  Coe  (1886> 
0  Colo.  159,  11  Pac.  50 ;  Herbert  v.  Northern  P. 
R.  Co.  (1882)  3  Dak.  38,  13  N.  W.  349  ;  Chicago, 
B.  &  Q.  U.  Co.  V.  Avery  (1884)  lOB  III.  314; 
Norton  T.  Volzke  (1805)  158  111.  402.  41  N.  E. 
10S3;  Hess  v.  RoBenthal  (1896)  160  III.  621, 
43  N.  E.  743 ;  Kewanee  Boiler  Co.  v.  Erickaon 
(1898)  78  III.  App.  35;  Knitter  v.  Louisville. 
N.  A.  &  C.  R.  Co.  (1887)  111  Ind.  51,  11  K.  E. 
957;  Pennsylvania  t.  Whltcomb  (1887)  -111 
Ind.  212.  12  N.  K.  380:  Louisville,  N.  A.  ft  (.  R. 
Co.  V.  Graham  (1890)  124  Ind.  80,  24  N.  E. 
668  ;  Nail  v.  Louisville,  N.  A.  A  C.  R.  Co.  (1891) 
129  Ind.  260,  28  N.  B.  183.  611 ;  Louisville,  EL 
&  St.  L.  Cousol.  R.  Co.  V.  Miller  (1896)  140  Ind. 
685,  40  N.  E.  116;  Kelley  V.  Ryus  (1802)  48 
Ean.  120,  29  Pac.  144 ;  Fink  v.  Des  Moines  Ice 
Co.  (1892)  84  Iowa,  321.  51  N.  W.  IMS;  Stacke 
V.  Orleans  It.  Co.  (1897  )  50  La.  Ann.  188,  2S 
Bo.  842:  Blee  King  Pblllp  Mills  (1887)  144 
Mass.  220, 11  N.  E.  101 ;  Harrison  v.  Detroit,  L. 
A  N.  R.  Co.  (1890)  70  Mich.  400,  7  L.  B.  A. 
623,  44  N.  W.  1034 ;  Roux  v.  Blodgett  ft  D.  Lum- 
ber Co.  (1803)  04  Mich.  607,  64  N.  W.  4M: 
Brown  v.  Winona  ft  St.  P.  B.  Co.  (1880)  27 
Minn.  162,  88  Am.  Rep.  286.  6  N.  V.  484 ;  Ksil- 

Digilized  by  Google 


1901. 


QCIGLET  r. 


LBTEBIHa. 


who  waa  getting  a  plate  ready  to  attach, 
and  iDflieted  injuries  which  soon  caused  bis 
death.  At  this  time,  10  or  12  feet  avay,  the 
north  section  was  in  plain  sight,  with  the 
c-baina,  supporting  a  load  of  iron,  hanging 
down  to  within  2  feet  of  the  floor,  all  of 
which  they  could  see  without  looking  up. 
The  drop  bar  did  rust  work,  because  the  oil 
on  the  sliding  plates  had  become  gummy, 
as  the  weather  was  cold,  and  some  dust  had 
settled  upon  a  surface  an  inch  and  a  quar- 
ter  long.  No  dust  could  reach  this  spot 
when  the  sections  were  together,  as  they 
had  been  for  three  weeks  prior  to  the  day 
of  the  accident,  during  which  period  they 
had  not  been  oiled.  Immediately  after  tlie 
aoiddent  the  apparatus  was  examined  and 
found  in  eood  order,  and  a  ladder,  put  up 
to  mvtke  the  examination,  as  it  struck  the 
traveler,  caused  the  drop  bar  to  fall.  Some- 


times the  drop  bar  fell  when  the  sections 
were  in  line,  but  this  did  no  harm,  except  to 
require  replacement  before  the  trolley  could 
be  moved.  It  was  the  duty  of  Williams, 
the  foreman,  to  take  general  charge  of  the 
shop  and  men,  and  to  see  that  the  machin- 
ery was  kept  in  good  order  and  the  work 
properly  done.  He  sometimes  cleaned  and 
oiled  the  automatic  device,  but  it  was  gen- 
erally done  by  the  workmen;  suitable  mate- 
rials being  furnished  for  the  purpose.  The 
duty  of  Bruggeman,  the  '  superintendent, 
was  to  see  that  the  foreman  carried  out  the 
orders  sent  from  the  office.  Scherveman 
waa  the  outside  superintendent,  whose  du- 
ties were  not  fully  described.  AH  the  men, 
including  Quigley,  had  been  instructed  to 
look  up  to  the  drop  bar,  to  "watch  for  that 
thing  up  there,"  and  see  that  everything 
was  all  right  before  using  the  trolly.  Er- 


T.  Brie  TM^.  A  Teleph.  Co.  (1885)  34  Minn. 
831,  2fi  N.  W.  706;  Harper  v.  Indianapolis  &  St. 
L.  B.  Co.  (1871)  47  Mo.  567,  4  Am.  Bep.  353; 
Janes  V.  St.  T^uls,  N.  ft  P.  Packet  Co.  (1890) 
43  Mo.  App.  398:  Maher  v.  Tbropp  (1896)  59 
N.  I.  L.  186,  35  AU.  1057 ;  COle  T.  Warren  Mfg. 
Co.  (1899)  68  N.  J.  L.  626,  44  Atl.  647 ;  Benzlng 
V.  Stelnway  (1886)  101  N.  Y.  647,  6  N.  E.  440; 
SMoituB  V.  Erie  Preserving  Co.  (1896)  7  App. 
Dir.  417,  39  N.  Y.  Supp.  916 ;  Scholz  r.  Rohe 
(1893)  4  Mlac.  3S4,  24  N.  Y.  Sapp.  118;  Ford  t. 
Lyons  (1886)  41  Ban,  512;  Bemaxdl  v.  New 
York  C.  &  H.  R.  R.  Co.  (1894)  78  Bun,  454,  29 
N.  Y.  Snpp.  2u0 :  O'Donnell  v.  Bast  River  Gas 
Co.  (16y&)  91  Hun,  184,  36  N.  Y.  Supp.  288 ; 
Ounter  v.  UranltevlUe  Mfg.  Co.  (1882)  18  S.  C. 
274,  44  Am.  Rep.  573 :  Ogle  t.  Jones  (1897)  16 
Wasll.  819,  47  I'ac.  747. 

To  render  the  master  liable  oU  tbe  ground 
that  an  employee  was  negligent  In  fomlshlng 
defective  materials,  It  must  be  shown  that  such 
emploj'ee  was  authorized  to  supply  tbe  materials 
which  caused  the  Injury.  Uoppln  Worcester 
(1886)  140  Mass.  223,  2  N.  E.  779.  There  tbe 
committee  on  highways  of  a  dty  directed  the 
commissioners  to  erect  a  buH'dlag  to  be  used  to 
contain  a  machine  for  crushing  atone  for  the 
highways  of  a  city.  The  commissioners  em- 
plDj'ed  A,  a  master  builder,  to  furnish  the  labor 
and  tools  required  In  the  erection  of  tbe  bnltd- 
Ing.  Tbe  city  paid  A  and  the  men  employed 
by  him.  for  their  services,  and  furnished  alt 
the  materials  used  in  the  erection  of  the  build- 
ing. A  directed  B,  one  of  the  men  employed  by 
blm,  to  erect  a  staging  for  the  purpose  of  shlng- 
ling  the  roof  of  the  bulldliv<  and  to  use  there- 
for certain  brackets  which  belonged  to  A.  B 
used  the  brackets  for  the  support  of  tbe  stag- 
ing. One  of  tbe  brackets,  being  defective,  broke, 
and  the  staging  ujron  which  C  was  working  fell, 
and  he  was  injured.  Held,  that  C  could  not 
maintain  an  action  against  tbe  city  for  his 
Injury.  The  conrt  said:  "It  is  argued  that 
Gates,  In  supplying  the  defective  bracket,  acted 
as  tbe  agent  of  the  defendant  In  furnishing 
materials,  and  not  as  Its  servant  to  construct 
the  staging,  and  was  not.  In  that  respect,  a 
fellow  servant  with  the  pialntilT.  But  Gates 
had  no  authority  from  the  defendant  to  furnish 
tnaterlais  for  it,  aud  it  was  not  as  its  agent 
for  that  purpose  that  he  used  his  own  brackets 
to  support  the  staging.  If  not  strictly  tools 
required  to  be  furnished  by  him,  they  are  Im- 
plements prepared  and  kept  by  blm  for  the 
purpose  of  supporting  stagings,  which  be  might 
use  under  his  contract  with  tbe  defendant.  He 
had  no  other  authority  from  the  defendant  for 
furnishing  them.  The  defendant  employed  him 
to  famish  tbe  iatior  and  tools  In  tbe  erection  of 
.■>4L.  K.  A. 


tbe  building  fron  materlsll  to  be  furnished  by 
the  defendants,  and  It  provided  for  furnishing 
all  materials  needed.  Ihe  negllgMice  which  the 
evidence  tends  to  prove  Is  that  of  servants  In 
constructing  an  unsafe  staging,  and  not  that 
of  tbe  master  In  not  furnishing  proper  mate- 
rials." 

In  Klmmer  v.  Weber  (1897)  161  N.  Y.  417, 
45  N.  E.  8U0,  one  of  the  grounds  on  which  re- 
covery was  denied  was  that  it  was  not  shown 
that  tbe  plumbers'  scaffold  which  gave  way 
was  only  part  of  the  material  furnished  by  the 
defendants  or  the  foreman,  or  that  they  con- 
templated the  use  of  It  fOr  the  purpose  to  which 
It  was  put. 

In  Keenan  v.  New  York,  L.  E.  ft  W.  B.  Co. 
(1895)  145  N.  Y.  100,  39  N.  E.  711,  where  a 
foreman  of  car  repairers  waa  held  not  to  be  a 
vice  principnl  In  directing  a  subordinate  to  go 
on  a  track  not  ordinarily  used  for  repairing  pur- 
poses, and  not  protected  by  any  rules,  for  the 
purpose  of  getting  a  car-spring  which  he  needed 
Id  his  work,  the  court  said :  ^It  Is  admitted  by 
the  learned  counsel  for  the  appellant  that  there 
Is  no  direct  evidence  In  the  case  showing  that 
It  was  any  pait  of  Tracy's  duty  to  furnish  ma- 
terials required  by  tbe  workmen  under  him, 
but  he  Insists  that  the  defendant  having  failed 
to  designate  any  one  person  whose  duty  it  should 
be  to  borrow  springs  from  other  cars  for  tem- 
porary use,  and  still  continuing  the  business  of 
car  repairing.  It  not  only  acquiesced  in  the 
gang  foreman  procuring  such  materials,  but  Im- 
pliedly authorized  them  to  procure  them  wher- 
ever they  could.  The  appellant's  counsel  also 
admits  tliat  Tracy  was  the  fellow  servant  of  the 
Intestate  In  everythliv  except  In  the  perform- 
ance of  a  du^  which  the  law  imposed  upon  the 
defendant,  viz.,  procaring  materials  for  use.  We 
are  unable  to  adopt  these  views.  It  would  lead 
to  the  establishment  of  an  exceedingly  unsafe 
mlo  to  hold  that  a  gang  boss  over  forty  or  fifty 
men  could,  withont  direct  authority  from  the 
company,  change  the  safe  and  proper  rules 
in  pursuance  of  which  the  work  tn  tbe  repair 
yards  waa  conducted,  and  direct  workmen  to 
prosecute  their  labors  under  cars  standing  on 
tracks  other  than  the  r^nlar  duly  protected 
repair  tracks.  Tracy  was  In  no  legal  sense  the 
representative  of  the  defendant  when  he  si^- 
gested  to  the  Intestate  tlist  he  shonid  procure 
a  spring  from  a  car  standing  on  track  No.  8 ; 
he  was  a  fellow  servant  making  a  very  unwise 
and  dangerous  suggestion." 

In  Callaway  v.  Allen  (1894)  12  C.  C.  A.  114, 
24  n.  8.  App.  .?88.  64  Fed.  297,  a  master  was 
declared  not  to  be  liable  for  an  injury  to  an 
employee  through  tbe  failure  ot  an  additional 
devioe  provided  by  the  employees  in  violation  M 
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eTj  week  each  man  was  paid  by  money 
placed  in  an  envelope  on  whidi  was  printed 
tlie  following:  "Notice.  Alt  employees  are 
cautioned  to  exercise  all  possible  care  to 
prevent  accidents,  and  are  forbidden  to  use 
any  tools,  rope,  timbers,  or  other  appliances 
without  carefully  inspecting  same  to  see 
that  tliey  are  in  good  order."  This  notice 
was  signed  by  the  defendants,  under  their 
firm  name.  The  defendants  had  never 
heard  that  the  drop  bar  had  once  failed  to 
work,  and  it  had  been  frequently  examined 
by  one  of  them,  who  always  found  it  in 
good  order. 

The  relation  of  master  and  servant  existed 
tietween  the  decedent  and  the  defendants, 
it  is  the  duty  of  a  master  to  exercise  rea- 
sonable cire  to  furnish  safe  machinery  for 
his  Servants  to  use,  and  to  keep  the  same  in 
reasonably  safe  repair.  He  is  not  bound,  as 
a  carrier  of  passengers  may  be,  to  provide 
the  best  possible  machinery  or  the  safest 

the  orders  of  the  snperlntwdent,  for  the  pur- 
pose of  making  the  work  easier  to  themselves, 

although  the  ground  of  his  prohibition  was  that 
It  was  a  ttlndrance  to  tlie  work,  and  not  that 
It  was  unsafe.  "As  we  understand  the  con- 
tention of  the  appellee,"  said  the  court,  "it  Is 
this :  That  It  Is  the  absolute  duty  of  the 
master  to  furnish  safe  and  suitable  machinery 
and  appliances;  that  this  duty  cannot  I>e  dele- 
gated :  and  that,  therefore,  when  the  foremen, 
Thompaou  and  Anderson,  constructed  this  dan- 
gerous device,  and  uaed  it,  the  receiver  became 
liable  for  Its  nse,  though  It  was  wholly  un- 
known to  him,  and  neither  himself  nor  bis  gen- 
eral snperlntendent,  nor  superintendent  of 
bridges  and  bnlidlnKs  had  provided  It,  or  au- 
thorized its  use.  This  contention,  we  think,  is 
not  maintainable.  A  railroad  corporation  must 
act  through  its  agents,  and  where  a  railroad  Is 
in  the  hands  of  a  receiver,  the  receiver  repre- 
sents the  company,  and  acts  through  Its  agents 
In  the  same  way.  Of  course,  the  receiver  must 
use  alt  reasonable  care  to  provide  suitable  ma- 
chinery. The  evidence  shows  that  he  did  so 
provide  In  this  case.  The  employees,  however, 
were  not  satisfied  with  It ;  and  they  themselves 
provided  something  In  addition  that  would  make 
the  work  of  lifting  timbers  easier  for  them 
though  the  evidence  showed  that  It  wa4  rather 
a  hindrance  than  a  help  to  the  progress  of  the 
work.  It  is  tme,  the  superlntaident  of  bridges 
knew  thRt  this  device  had  been  used,  and  its 
use  bad  been  forbidden  by  him ;  and  be  bad  very 
recently  told  foreman  Anderson  to  throw  It 
away,  and  that  It  he  used  it  be  should  bold  him 
responsible.  .  .  .  The  objection  to  Its  use 
seemed  to  be  founded  wholly  upon  its  want  of 
effectiveness  in  aiding  the  work.  No  suggestion 
was  made  by  Johnson  or  the  men  that  It  was  not 
safe.  The  most  that  can  be  said  of  the  super- 
intendent Is  that  he  did  not  succeed  in  stopping 
the  use  of  the  device.  Probably,  his  objection 
that  it  retarded  the  work  may  have  been  the 
reason  why  the  men  afterwards  tried  to  carry 
tJiree  stringers  at  a  time  instead  of  one  and 
two,  as  they  had  done  before.  We  do  not  think, 
under  the  circumstances,  that  the  receiver 
should  be  held  liable  for  the  use  of  this  device. 
He  neither  furnished  It,  nor  authorized  its  use. 
It  could  not  be  expected  that  he  or  the  snper- 
lntendent should  be  present  at  all  times  and  at 
nil  places  to  soe  that  such  a  device  waa  not 
used,  or  that  they  should  take  means  to  destroy 
It,  01'  prevent  Its  use  by  force.  The  orders  of 
the  i^iipcrlnteodent  were  disobeyed  and  bis  wish- 
es disregarded  by  the  employees,  and  the  re- 
sponsibility for  Its  nse  shoaid  rest  with  them." 
64  L,  R.  A. 


appliances  known,  but  only  such  as  are  rea* 
sonably  safe  when  used  with  reasonable 
care.  He  ifi  not  called  upon  to  procure  oth- 
er devices  to  secure  greater  safety,  provided 
those  furnished  by  him  are  reasonably  safe. 
The  test  of  responsibility  is  not  whether  be 
omitted  to  do  something  that  he  could  have 
done,  but  whether  he  was  reasonably  care- 
ful and  prudent.  Kern  v.  De  Castro  d  U. 
Sugar  Ref.  Co.  125  N.  Y.  50.  25  N.  E.  1071; 
Mickey  v.  Toaffe,  106  N.  Y.  26,  12  N.  E.  280; 
Marak  v.  ChxckeriHg,  101  N.  Y.  396,  5  N.  E. 
5((,  The  servant  assumes  the  ordinary  risks 
of  the  service  in  which  he  is  engaged,  or 
Bucb  as  he  may  discover  by  the  use  of  rea- 
sonable care,  as  well  as  the  risk  of  injury 
from  the  negligence  of  competent  fellow 
servants.  Perry  v.  Rogers,  157  N.  Y.  251, 
61  N.  E.  1021;  Huaaey  v.  Ooger,  112  N.  Y. 
614,  3  L.  B.  A.  560,  SO  N.  E.  65G;  Stceetus^ 
T.  Berlin  A  J.  Eiwelope  Co.  101  N.  Y.  520, 
64  Am.  fiep.  722,  6  N.  E.  368.  There  is  no 

d.  Dvtv  to  sec  that  the  w^Oelligent  inttruwten- 
taltUea  are  maintained  to  a  tvttable  eoadl- 
tion  for  the  work  to  he  done. 

Most  of  the  courts  which  apply  the  doctrine 
illustrated  by  the  decisions  cited  under  the  last 
subdivision  have  also  adopted  the  doctrine  that 
from  the  mommt  an  instrumentality  is.  or  by 
the  exercise  of  reasonable  care  might  have  been, 
known  to  be  defective,  an  absolute  doty  oa 
the  master's  part  arises,  either  to  remedy  tlie 
defect,  or  to  cease  using  the  instrumentalltr. 

A  master  is  "equally  chaigeable,  whether  the 
negligence  was  In  originally  falling  to  provide, 
or  In  afterwards  falling  to  keep  his  machinery 
In  safo  condition."  Ford  v.  Fltchburg  R.  Co^ 
(1872)  110  Mass.  240,  14  Am.  Rep.  588,  Quoted 
with  approval  in  Hough  v.  Texas  ft  F.  R.  Co. 
(1870)  100  U.  S.  213,  25  L.  ed.  612. 

It  Is  well  settled  that  It  la  the  duty  of  the 
master  to  provide  suitable  and  safe  machlnerr 
and  appliances  for  the  use  of  his  operatives  :  and 
we  think  it  Is  also  settled  that  his  duty  does 
not  stop  there,  but  that  it  Is  likewise  his  duty 
to  keep  such  machinery  In  proper  repair  and  safe 
working  order;  and  If  these  duties,  or  any  of 
them,  are  negligently  pwformed,  and  one  of  tbe 
servants  thereby  sustalos  an  injury,  the  master 
Is  liable,  even  though  he  may  have  intrusted 
the  performance  of  such  duties  to  subordinates 
by  whatever  name  they  may  be  called,  and  even 
though  the  master  may  have  exercised  due 
care  In  the  selection  of  such  subordlnatesL 
Gunter  v.  GranltevIIIe  Mfg.  Co.  (1882)  18  S.  C. 
274,  44  Am.  Rep.  S73. 

The  nondelegable  quality  of  the  duty  to  dis- 
continue the  use  of  Instrumentalities  known  to 
be  defective  Is  seldom  adverted  to  explicitly. 
See  Indiana  Car  Co.  v.  Parker  (1885)  100  Ind. 
ISl ;  Doing  v.  New  York,  O.  4  W.  R.  Co.  (1887) 
151  N.  1.  oTO,  45  N.  E.  1028  (duty  to  abandon 
a  dangerous  system).  But  the  predication  of 
such  a  quality  is  so  obviously  a  necessary  cor- 
ollary of  the  existence  of  a  duty  as  to  main- 
tenance that  speclRe  authority  tot  It  Is  scarcdy 
required.  In  other  words,  the  duty  of  tumlsb- 
Ing  suitable  and  safe  fnstrumontalltles  for  the 
use  of  tbe  servants  Includes  the  duty  of  main- 
taining them  In  safe  condition.  "Repairing  is 
In  a  sense,  furnishing."  Tiemey  v.  Minneapolis 
k  St.  L.  K.  Co.  (18S5>  33  MIno.  311,  53  Am. 
Rep.  35,  2:t  N.  W.  220.  That  Is,  the  duty  to 
provide  safe  Instrumentalities  is  a  continuous 
one-  Indiana  Car  Co.  v.  Parker  (1886)  lOO 
rnd.  181  :  Nail  v.  Louisville,  N.  A.  ft  C.  B. 
Co.  (1891)  12!)  Ind.  268,  28  N.  B.  183.  611. 
It  follows,  therefore,  that  ths_^  defense  of  cam- 
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«TideQce  that  the  automatic  device  in  ques- 
tion was  defective  or  unsafe  in  itself.  The 
only  danger  was  from  neglecting  to  oil  and 
clean  it  and  the  machinery  with  which  it 
Ta»  connected.  Cleaning  and  oiling  arc 
not  the  work  of  a  master,  but  of  a  servant, 
and  hence  can  be  delegated  to  a  competent 
pcraou  without  responsibility  for  his  negli- 
gence. Wchber  v.  Piper,  109  N.  Y.  496,  499, 
17  X.  K.  216.  Williams  was  not  a  vice 
priocipsl  with  reference  to  this  subject,  at 
least,  but  a  fellow  aervant,  and  his  negli- 
gee and  that  of  the  men  under  him  in  fail- 
ing to  oil  and  clean  the  machinery  was  not 
cliar^^eable  to  the  defendants.  Crispin  v. 
Babbitt,  81  N.  Y.  516,  37  Am.  Rep.  521.  The 
duty  of  inspection  did  not,  under  the  cir- 
cumstances, extend  to  oiling  and  cleaning, 
which  were  mere  details  of  the  work,  but 
was  confined  to  the  condition  of  the  machin- 
ery with  reference  to  defects  or  the  want 
of  r^airs.    Oregon  v.  Maraton,  126  "N.  T. 

HUM  empliqrmant  Is  not  available  where  the  de- 
fects which  caosed  the  Injury  would  not  have 
existed  if  the  servant  whose  appropriate  func- 
tion It  was  to  keop  the  defective  Instrumentality 
up  to  the  legal  standard  of  sat^j'  and  eiBclencf 
liad  adequately  discharged  hia  duty. 

An  Instruction  that  "the  defendant  would  be 
responsible  for  the  consequences  of  an;  want 
of  diligence  or  due  care  or  caution  on  the  part 
«t  those  whose  duty  It  was  to  maku  repairs,*' 
If  correct.  Cowan  v.  Umbagog  Pulp  Co.  (1697) 
«1  Me.  26,  Sb  Atl.  340. 

The  master  must,  of  course,  also  auawer  for 
defects  resulting  from  the  negligence  of  a  serv- 
ant In  altering  a  machine.    Compare  II.  f,  infra. 

It  is  proper  to  draw  attention  here  to  &  doc- 
trine to  which  we  abatl  recur  in  a  later  subdl- 
vlaion  (see  VIII.),  that,  even  It  the  danger- 
OUR  condltloni  which  caused  the  Injury  were 
originally  dne  to  negligence  which  U  deemed 
characteristic  of  mere  servants,  aa  distinguished 
from  vice  principal  (see  IV.,  V.,  VI.,  VIII., 
infra),  the  responsibtiity  for  those  conditions 
Is  shifted  to  the  master  as  soon  as  he  has  as- 
certained, or  m^bt  by  the  exercise  of  reasonable 
care  have  ascertained,  that  tbey  exist.  The 
general  principle  which  thus  becomes  ctmtroUIng 
has  been  fully  discussed  in  &  note  to  Walkowskl 
V.  Penokee  &  O.  Coasol.  Mines  (1898;  Mich.) 
41  L.  R.  A.  pp.  ,t3  «f  «Cff. 

The  master  Is  chargeable  with  knowledge 
which  any  employee  intrusted  with  the  duty  of 
keeping  iastrumentalltles  In  repair  may  acquire 
regarding  their  condition.  Ohio  A  M.  R.  Co. 
V.  Stein  (1694)  140  Ind.  61,  39  N.  K  240.  See, 
generally,  note  to  Wnlkowski  v.  Penokee  &  G. 
C<»so1.  Mines  (1898;  Hlch.)  41  L.  K.  A.  pp. 
182  et  acg. ;  Strauss  v.  Haberman  Mfg.  Co. 
(1897)  23  App,  DIv.  1,  48  N.  Y.  Supp.  425. 

Even  in  cases  where  it  may  be  conceded  that 
there  was  no  duty  of  regular  inspection  of  the 
tools  in  nse  Imposed  upon  the  supervising  of- 
fleers  of  the  defendant,  and  be  trnsted  to  the 
dally  Inspection  of  the  man  who  used  the  tools 
for  information  as  to  their  condition  of  repair, 
yet,  when  such  information  was  given  to  them, 
they  (those  ofllcera),  and  not  the  plalntilT,  ar« 
the  proper  agents  to  fulfil  the  master's  duty  in 
fumlfibing  reasonably  safe  tools.  Lehigh  Valley 
Coal  Co.  V.  Warrek  (1808)  28  C.  C.  A.  540,  65 
U.  S.  App.  437,  84  Fed.  860. 

The  illustrative  decisions  cited  below  are  ar- 
ranged under  headings  corresponding  as  closely 
as  may  be  to  those  employed  for  the  purposes 
of  clatuifi  cation  in  the  preceding  subdivisions, 
and  showing  the  nature  of  the  speclflc  derelic- 
tion of  duty  involved. 
&4  L.  B.  A. 


568,  27  N.  E.  952.  The  work  was  not  ao 
complex  as  to  require  further  rules  or  in- 
struclinns  than  such  as  were  given.  Jones 
was  also  n  fellow  servant  of  Quigley,  and 
his  fiiihire  to  obey  orders  and  look  up  to 
see  wliether  everything  was  all  right  over- 
head before  he  pulled  the  trolley  towards 
the  place  where  they  stood  was  not  the  neg- 
ligence of  the  defendants.  No  part  of  the 
machinery  was  concealed,  but  all,  including 
the  di'op  bar  aa  it  stood  up,  was  in  plain 
view.  A  glance  upward  would  have  shown 
that  the  north  section  of  the  traveler  was 
out  of  line,  and  that  the  drop  bar  was  not 
working,  while  a  glance  to  the  west  would 
have  sho^vn  the  missing  section,  loaded 
with  iron  plates.  Thus  there  was  warning 
of  danger  from  two  independent  directions, 
but  both  were  disregarded.  While  Quigley 
waii  bu^  getting  a  plate  ready  to  put  the 
chain  aronnd  it,  Jones  was  not  OGcupled. 
He  had  been  instoiud«d  not  to  um  the  tooUey 

1.  Defective  rsfltmiir  troofct. 

In  some  cases,  under  the  head  in  which  liabil- 
ity has  been  imposed,  the  delinquent  has  oc- 
cupied a  position  higher  than  that  of  servants 
actually  engaged  in  the  manual  work  of  repair- 
ing tracks.  Atchison,  T.  ft  S.  F.  B.  Co.  v. 
Moore  (1884)  31  Kan.  197,  1  Pac.  044  (road- 
ti^aster  was  delinquent  here)  ;  Anderson  v. 
Michigan  C.  R.  Co.  (1805)  107  Mich.  501,  05 
N.  W.  585  (company  held  liable  to  a  brakeman 
on  the  ground  that  the  assistant  roadmoater 
had  sent  the  section  foreman  to  repair  the  track, 
but  did  not  see  that  the  defect  was  remedied)  ; 
Palmer  v.  tJtab  A  N.  R.  Co.  (1887)  2  Idaho, 
290,  13  I'ac.  426  (station  agent  failed  to  report 
condition  of  track)  ;  Nashville  ft  C.  R.  Co.  v. 
Elliott  (1800)  1  Coldw.  611.  78  Am.  Dec.  506 
(engineer  did  not  r^ort  defects  In  trsek) ; 
Colorado  C.  R.  Co.  v.  Ogden  (187T)  3  Colo. 
490  (assistant  superintendent  had  notice  that 
track  waa  defective)  ;  Beasex  v.  Chicago  ft  N. 
W.  B.  Co.  (1878)  46  Wis.  477  (yard  master 
Is  a  vice  principal  as  to  the  act  of  leaving  a 
dangerous  obstrnctlon,  like  a  pile  of  lumber, 
near  the  track). 

But  the  application  of  the  g^ieral  principle 
is  by  no  means  restricted  to  such  employees. 
That  the  master  moat  answer  for  the  n^ligence 
of  the  trackmen  themselves,  and  more  especially 
of  the  foremen  of  gangs  engaged  on  repairs, 
has  been  frequently  affirmed.  Louisville  ft  N. 
R.  Co.  V.  Ward  (1894)  10  C.  C.  A.  166,  18  tJ. 
S.  App.  683,  61  Fed.  927  (dangeroua  bole  left 
by  baJlaating  crew)  ;  Soutlierland  v.  Northern 
P.  R.  Co.  (1800)  43  Fed.  646  (pile  of  ashes 
left  oo  the  track)  ;  St.  Louis  ft  S.  F.  B.  Co.  v. 
Weaver  (1886)  85  Kan.  412,  57  Am.  Rep.  170, 
11  Pac.  408:  Kentucky  C.  R.  Co.  v.  Ryle  (1892) 
13  Ky.  L.  Rep.  862,  18  S.  W.  938  (tie  left  on 
track  threw  brakeman  off  of  a  switch  engine)  ; 
Snow  V.  Housatonic  K.  Co.  (1664)  8  Allen,  441, 
85  Am.  I>ec.  720;  Balhoff  v.  Michigan  C.  K.  Co. 
(1895)  106  Mich.  606,  65  N.  W.  592  (failure 
to  level  depression  caused  derailment)  ;  Drymala 
V.  Thompson  (18T9)  26  Minn.  40,  1  N.  W.  265 
(rail  taken  up  without  setting  proper  signals 
to  warn  approaching  trains)  :  Hall  v.  Missouri 
P.  R.  Co.  (1691)  74  Ho.  298  (obstruction)  ; 
Vautrain  v.  3t.  Louis,  I.  M.  ft  S.  B.  Co.  (1880) 
8  )1o.  App.  538  (dangeroOB  bole  left  by  section- 
hands)  :  Fiheld  v.  Northern  B.  Co.  (1860)  42 
N,  H.  225  (track  allowed  to  become  blocked  with 
anow  and  Icej  ;  Wellman  v.  Oregon  Short  Line 
ft  U.  N.  B.  Co.  (1802)  21  Or.  530,  28  Fac.  620 
(failure  to  report  defects)  ;  Carlson  v.  Oregon 
Short  Line  ft  U.  N.  R.  Co.  (1802)  21^0r.  450„ 
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without  looking  np  to  h«  that  all  was  in  cff> 
der,  yet  he  pulled  it  towards  Quigley  quick- 
er and  harder  than  usual  without  looking 
to  see  whether  he  was  thereby  pulling  a 
heavy  weiglit  down  on  Quigley's  head. 
There  was  nothing  to  divert  attention  or 
excu&e  his  Eolation  of  orders.  Tlie  defend- 
ants were  not  shown  guilty  of  negligence 
that  contributed  to  the  accident,  which  was 
concluHivcly  proved  to  have  been  caused 
wholly  by  the  negligence  of  fellow  servants 
of  the  decedent.  Cullen  v.  Norton,  126  N. 
Y.  1,  26  y.  K.  905;  T^ughUn  v.  State,  105 
N.  Y.  159.  11  N.  E.  371;  Devlin  v.  Smith, 
89  N.  Y.  470,  42  Am.  Rep.  311;  Bofnagle  v. 
Vew  York  C.  4  H.  R.  R.  Co.  55  N.  Y.  608. 

Several  exceptions  relating  to  the  admis- 
Bion  of  evidence  were  taken  by  the  plaintiff, 
tm\j  one  of  whidi  requires  the  ^pression  of  I 
eonsideration.   An  expert,  called  by  the  1 

20  Bsc.  497  (traefc-repalrer  killed  by  derailment 
of  car  wblle  he  was  being  conveyed  to  his 
work)  ;  Calvo  v.  Charlotte,  C.  &  A.  E.  Co.  (18S5) 
28  8.  C.  523,  66  Am.  Hep.  28 :  Gulf,  C.  &  S.  F. 
R.  Co.  v.  Jobnmn  (1892)  1  Tex.  Civ.  App. 
lOS,  20  S.  W.  112S :  Moon  T.  Richmond  Jt  A.  B. 
Co.  (1S84>  78  Va.  745,  40  Am.  Rep.  401;  Balti- 
more A  O.  R.  Co.  T.  HcKenxIe  (1885)  81  Va.  71 
(night  watchman  aa  «ell  as  section  foreman 
here  held  to  be  vice  prtocipal)  ;  Bateman  v. 
Peninsular  R.  Co.  (1898)  20  Wash.  133,  54  Pac 
S96;  Hulehan  v.  Oreec  Bay,  W.' &  St  P.  B. 
Co.  (1887)  68  Wis.  620,  32  N.  W.  529  (ob- 
ctmctlon). 

In  the  followliig  cases,  aJao,  the  nondelegable 
qaallty  of  the  duty  of  repairing  the  track  la 
asserted  In  perfectlf  funeral  termB:  Jtllnola 
C.  R.  Co.  V.  Fatterson  (1673;  69  111.  650; 
Schauta  v.  Hannibal  ft  St.  J.  R.  Cb.  (1891)  106 
Ho.  87.  16  8.  W.  024 ;  Wright  v.  Southern  R. 
Co.  (1898)  128  N.  C.  280,  SI  8.  E.  652; 
Missouri  P.  R.  Co.  v.  James  (1888;  Tex.)  10 
8.  W.  332 ;  Texas  ft  P.  R.  Co.  v.  Kirk  (1883)  62 
Tex.  227 ;  Houston  ft  T.  C.  R.  Co.  v.  Dunham 
(1878)  49  Tex.  181;  Oalvestoa,  U.  ft  S.  A.  R. 
Co.  V.  Pitta  (1897:  Tex.  Civ.  App.)  42  S.  W. 
255:  Torlan  v.  Richmond  ft  A.  R.  Co.  (1887) 
84  Va.  102,  1  8.  B.  330 ;  UcClarner  v.  Chicago, 
U.  ft  St.  P.  R.  Co.  (1891)  80  Wis.  277,  49  N. 
W.  963  (snow  waa  allowed  to  accumulate,  and 
caosed  derailment). 

Aa  action  bj  a  trainman  for  Injuries  received 
from  a  euy  which  the  railroad  company  per- 
mitted a  third  person  to  stretch  across  the 
track  does  not  present  the  question  of  common 
employees,  since  It  Involves  the  duty  of  the 
Muplojer  to  provide  safe  tracks.  New  York, 
N.  H.  ft  H.  R.  Co.  V.  O'LeaiT  (1899)  85  C.  C. 
A.  502,  93  Fed.  737. 

Where  a  defect  In  the  planking  over  a  railroad 
erosalng,  by  reason  of  which  a  brakeman  was 
Injured  wblle  coupling  cars,  had  existed  for 
■0  long  a  time  that  the  company  jaay  be  pre- 
sumed to  have  had  notice  of  It,  the  fact  that 
the  section  foreman  was  fnmtahed  with  ma- 
terials, and  instructed  generally  to  make  re- 
pairs when  needed,  does  not  relieve  the  com- 
pany from  the  charge  of  negligence.  Fluhrer 
V.  Lake  Shore  ft  H.  S.  B.  Co.  (1890)  121  Ulcb. 
212,  80  X.  W.  23. 

In  several  of  the  above  cases  the  abnormal 
danger,  it  will  be  observed,  arose  from  the  neg- 
ligence of  the  tracfcmco  In  leaving  temporary 
obstructions,  etc,  on  tbe  track.  But  according 
to  one  ruling  the  trackmen  themselves  are  not 
vice  principals  In  respect  to  tbe  removal  of  de- 
fects  produced  by  the  use  of  the  track, — sucb 
as  piles  of  ashes, — and  tbe  company  should  not 
be  held  liable  unless  the  conditions  have  b«en 
B4  L.  R.  A. 


plaintiff,  was  asked  to  "state  whetlier  or 
not  a  device  for  the  purpose  of  preventing 
the  trolley  from  running  off  the  north  end 
of  the  middle  section,  and  the  north  end.  if 
ns  it  was  placed  there,  could  have  been 
placed  tipon  that  section  with  a  positive 
action  so  as  to  prevent  the  running  off  of 
the  trolley  unless  some  rigid  part  broke." 
Notwithstanding  the  objection  of  tbe  de- 
fendants was  sustained,  the  witness  an- 
swered: "I  know  of  another  device  in 
practical  use  designed  to  prevent  the  run- 
ning off  of  trolleys  placed  upon  sections  ar- 
ranged in  line  ijo  as  to  be  put  as  desired  out 
of  line.  ■!  have  a  sketch  of  it  here."  He 
wa4  then  asked  if  he  knew  where  that  cU'- 
vire  wns  in  use,  and  the  objection  that  the 
evidence  was  irrelevant  and  incompetent 
I  was  sustained,  and  the  plaintiff  excepted. 
1  The  evidence  offered  did  not  go  far  raough 

brought  to  the  knowledge  of  some  supervising 
ofBclal,  like  the  road  master  or  one  of  bis  as- 
sistants, and  he  fails  to  see  that  the  proper 
remedy  is  applied.  Anderson  v.  Michigan  C. 
R.  Co.  (1805)  107  Utcb.  601,  06  N.  W.  686 
(Grant,  J.,  dissented).  This  doctrine,  which 
aeons  to  represent  the  result  of  an  attempt  to 
compromise  between  the  theory  that  tbe  duty 
of  repairing  Is  nondelegable  and  the  tbeory 
that  trainmen  and  trackmen  are  not  In  distinct 
departments  In  such  a  sense  that  the  former 
do  not  assume  the  risk  of  the  latter's  negligence 
Is,  It  Is  submitted,  wholly  Illogical. 

Under  tbe  Hasaacbusetts  doctrine  explained 
In  II.  k,  Bupra,  it  is  held  that.  If  a  section  master 
is  Intrusted  by  a  railroad  company  with  the  per- 
formance of  the  duty  or  a  part  of  the  duty  of 
supervision  of  the  tracks,  which  a  reasonable 
regard  for  tbe  safety  of  Its  employees  requires 
the  corporation  to  perform,  the  company  is 
liable  for  bis  n^Ilgence.  Babcock  v.  Old  Col- 
ony R.  Co.  (1890)  150  Mass.  467,  23  N.  B.  323. 

2.  Datigerotu    eonditiena    tUonatUe  raHray 
tnioitf. 

A  railway  company  is  liable  to  a  trainman 
for  injuries  due  to  the  obstruction  of  a  track 
which  fell  after  being  allowed  to  remain  an 
unreasonable  time  in  such  a  position  that,  it 
It  fell.  It  would  necessarily  endanger  the  safety 
of  such  a  servant.  That  the  derrick  waa  orig- 
inally set  up  by  bis  fellow  servants  will  not  af- 
fect this  result.  Ilolden  v,  Fltcbburg  R.  Co. 
(ISSO)  129  Mass.  268,  37  Am.  Rep.  343. 

In  Texas  ft  N.  O.  R.  Co.  v.  Echols  (1807)  17 
Tex.  Civ.  App.  677,  41  8.  W.  488.  It  was  shown 
that  a  remnant  stack  ot  ties  was  liable  tn  topple 
over  and  fall  upon  men  at  work.  whK-h  ren- 
dered the  premises  unsafe.  The  court  said  that 
"If,  by  the  exertlse  of  such  care,  its  scrv.tnts 
and  agents,  charged  with  the  duty  of  keeping 
the  premises  In  a  safe  condition,  knew  or  would 
have  known  of  tbe  dangerous  condition  In 
which  the  remnant  stack  of  ties  was  left  in 
time  to  have  removed  the  danger,  and  failed 
to  do  so,  the  company  would  be  liable."  The 
insecurity  was  deemed  to  be  a  merely  temi>orary 
condition. 

The  plaintiff  was  also  held  entitled  to  recover 
In  Southern  P.  B.  Co.  v.  Markey  (1892  ;  Tex.i  TO 
S.  W.  392  (brakeman  fell  over  a  piece  of  tim- 
ber lying  near  the  track)  ;  IjCwIs  v.  St.  Louis  ft 
I.  H.  R.  Co.  (1875)  69  Mo.  495,  21  Am.  Rep. 
3ft6  (excavation  left  near  track) ;  Gates  v.  Chi- 
cago. M.  ft  St.  P.  It  Co.  (1802)  2  S.  D.  422. 
HO  N.  W.  007  (no  one  deputed  to  see  that  a 
derrick  near  a  track  was  properly  secured,  wlipn 
not  In  use — Iron  hcok.  suspended  from  tbe  .Tri, 
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to  show  that  there  was  a  standard  article 
ill  Keneral  uae  for  the  purpose  of  preventing 
trolleys  from  running  oflf  ttie  truck  wlien  one 
fieotion  of  a  traveler  is  removed,  and  no  no- 
tice of  intent  to  do  so  was  given.  For  this 
reason  the  objection  was  properly  sustained. 
If,  however,  the  offer  had  been  broader,  it 
is  (toubtful  whether  the  evidence  would 
have  been  admissible  under  the  circuni- 
atances  of  this  case.  As  the  automatic  de- 
vice M8fi  n  new  invention,  if  it  had  ap^>eared 
that  the  accident  was  caused  by  au  imper- 
fect design,  or  was  owing  to  a  wrong  prin- 
•riple  of  construction^  involving  a  departure 
from  safe  methods  as  commonly  applied, 
evidence  to  show  the  existence  of  a  standard 
article  would  have  been  material.  Accord- 
ing to  the  evidence,  however,  the  accident 
wn»  not  owing  to  an  inferior  desi^  but  to 
negligence  in  oiling  and  cleaning.  The 

Htmck  plalnttir  while  itandlng  on  a  pasBlns 
car)  :  Missouri  P.  R.  Co.  v.  Bond  (18d3)  2  Tex. 
Civ.  App.  104,  20  S.  W.  980  (pile  oX  cinders  left 
near  the  tra^>. 

3.  Drfectt  in  other  Undt  of  tnwfca. 

Becovery  was  altowed  In  Oanter  v.  Granlte- 
ville  Mfg.  Co.  (1S82)  18  S.  C.  262,  44  Am.  Sep. 
£•73;  Lasure  r.  Granltevllle  iUg.  Co.  (1882)  18 
S.  C.  275  (tramway  on  which  plaintiff  was 
wbeellnff  bale*  of  cotton  collapsed). 

4.  DefeoUve  footpath*. 

A  railroad  company  owes  Its  employees  tbe 
dnty,  aot  only  to  employ  saltable  persons  to  keep 
In  repair  walks  apcni  which  their  duties  call 
rhem,  but  also  to  use  reasonable  diligence  to 
see  that  they  perform  their  daty.  Sweat  v. 
Boston  &  A.  B.  Co.  <1892)  156  Mau.  284.  81 
N.  a.  296. 

9.  Inodenuaeii  of  tafegitoirdt  agaimat  iangtrt 
from  eaptoaiva  mbstomw*. 

See  alao  III.  o»  Imfn. 

In  UcDoBougb  v.  Great  Northern  B.  Co. 
(1866)  15  Wash.  244,  46  Pac.  384,  where  the 
pinlntlfT  was  Injured  by  striking  bis  drill  against 
an  unexpiodcd  charge  of  dynamite,  the  court 
■eems  to  base  Its  decision,  both  on  the  gmeral 
ground  that  anything  which  the  foreman  did 
In  the  discharge  of  his  fnnctlons  as  a  depart- 
mental vice  principal  was  constnictlveiy  the 
act  of  the  railway  company  (see  note  to  O'Nell 
T.  Great  Nortbein  B.  Co.  [1000 ;  Minn.]  51  L.  B. 

A.  pp.  5T£  ei  Boq.),  and  also  on  the  fecial 
ground  that  he  was  Intrcsted  with  the 
particular  nonassignable  duty  of  seeing  that 
the  place  of  work  was  safe.  See  also  Stewart 
V.  New  York.  O.  &  W.  B.  Co.  (1880)  28  N.  Y.  a 

B.  216,  8  N.  T.  Supp.  18  (exploBlon  of  djnamlte 
while  being  thawed). 

«.  Inadeguaeu  of  pnt«eMo»  for  MrVMt*  en- 
goijed  tn  cmcavatton  toorh. 

See  also  III.  o,  to/ro. 

It  la  (Hily  at  hit  own  risk  that  a  person  en- 
gaged In  e^caratltv  n  ditch  can  depute  to  an- 
other the  task  of  keeping  In  a  safe  condition  for 
the  servants  whom  he  puts  to  work  In  It.  Van 
Steenburgh  v.  Thornton  (1895)  58  N.  J.  L.  160, 
33  Atl.  880  (sewer  trench  fell  in  for  want  of 
adequate  means  to  shore  up  the  sides  properly). 

On  the  ground  that  the  work  was  particularly 
dangerous,  and  the  foreman  was  the  only  person 
on  the  ground  who  could  discharge  the  duty  ot 
541^  B.  A. 


failure  of  the  automatic  bar  to  drop  was 
completely  accounted  for  by  this  neglect. 
The  leiirned  counsel  for  the  plaintifT  in  his 
arf^ument  before  us  admitted  that  the  acci- 
dent was  caused  by  friction  resulting  from 
Ixck  of  oiling  and  cleaning.  The  uncontra- 
dicted endcnce  showed  that  tlic  device  was 
safe  when  properly  cared  for,  and  hence, 
even  if  there  was  a  standard  article,  the  de- 
fendants,  according  to  the  authorities  cited, 
were  not  obliged  to  procure  it. 

We  find  no  error  in  the  record  that  re- 
quires a  reversal,  end  the  judgment  ap- 
pealed from  should  therefore  Jte  affirmcAt 
with  eoats, 

Puker,  Ch.  J.,  and  Ony,  BBrtlett* 
XEwrtiii,  Onllmn,  and  WavMV,  JJ^  ooii> 

cur. 


supervision,  it  has  been  held  that  the  foremsn 
of  a  gang  ot  twenty-flve  or  thirty  men,  who  has 
cbarge  of  drilling,  blasting,  and  removal  of  ma- 
terial from  a  bank  of  hardpan,  and  indicates 
the  places  where  the  men  under  him  shall  use 
their  shovels,  and  wbo  hires  and  discharges  men 
and  alone  gives  orders.  Is  not,  as  matter  of  law, 
a  fellow  sorvant  with  those  under  him,  and  as 
such  discharged  from  any  duty  of  supervising 
In  order  to  protect  them  against  unnecessary 
dangers  from  the  fall  ot  loose  earth.  Hltl  v. 
Winston  (1898)  73  Minn.  80,  76  N.  W.  1030. 
To  the  same  effect,  see  Pantsar  v.  Tllly  Foster 
Iron  Hln.  Co.  (1886)  99  N.  T.  868,  2  N.  E.  3d 
(earthsllde,  danger  of  which  was  apparent  to 
official  In  control)  ;  Thompson  v.  Chicago,  M. 
&  St.  P.  B.  Co.  (1883)  18  Fed.  239  (bank  In 
process  ot  excavation  under  roadmsater's  direc- 
tions fell  in)  ;  Blledge  t.  National  City  &  O. 
B.  Co.  (166A)  100  Cal.  282,  84  Pac.  720  (road- 
master  held  to  be  vice  principal  as  regards  keep- 
ing place  of  work  safe  tor  men  blutlng  rock 
from  a  cliff). 

7.  /iMidsgiKioir  of  protection  for  torwrntt  tDorlh 
tng  in  mines. 

One  employed  to  timber  a  drift  la  a  mine 
so  as  to  provide  and  keep  a  safe  place  for  other 

^ployees  working  therein  Is  a  vice  principal 
as  to  them.  Grant  v.  Varney  (1895)  21  Colo. 
329,  40  Pac.  771 ;  Bassell  Creek  Coal  Co. 
Wells  (1898)  96  Va.  416,  31  8.  E.  614 ;  Consoli- 
dated Coal  Co.  T.  Scbelbw  (1890)  66  111.  App. 
304. 

8.  DefectB  in  WidgeM. 

Th6  defendant  was  beld  liable  In  Chicago  G. 
W.  H.  Co.  V.  Healy  (18D8)  30  C.  C.  A.  11.  6T 
U.  S.  App.  518,  86  Fed.  245  ;  Chicago  &  N.  W.  B. 
Co.  V.  Swett  (1867)  45  III.  197.  92  Am.  Dec 
206;  Toledo,  P.  ft  W.  R.  Co.  v.  Conroy  (1878) 
68  III.  060:  Bowen  v.  Chicago.  B.  ft  K.  C.  R. 
Co.  (1888)  95  Mo.  268,  8  8.  W.  230;  Galveston. 
H.  ft  S.  A.  U.  Cov  V.  Daniels  (1892)  1  Tex.  Civ. 
App.  695,  20  S.  W.  955 :  San  Antonio  ft  A,  P.  B. 
Co.  V.  Adams  (1^)  6  Tex.  Civ.  App.  102,  24 
S.  W.  839  (roadmaater  was  negligent).  Over- 
ruling Hard  V.  Vermont  ft  C.  E.  Co.  (1860)  32 
Vt.  473 ;  Davis  v.  Central  Vermont  R.  Co. 
(1882)  55  Vt.  84,  45  Am.  Bep.  590;  Bateman 
V.  Peninsular  U.  Co.  (1898)  20  Waah.  183. 
54  Pac.  090. 

8.  Defects  in  eeaffOtda,  platform*,  tte. 

Contrast  VI.  c  f,  infra. 

Cole  V.  Warren  Hfg.  Co.  (1809)  63  N.  J 
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KEETTUCKY  COURT  OF  APPEALS. 


ILUKOIS  CENTRAL  RAILROAD  COM- 
PANY,- Avpt., 

V. 

Tinie  J.  J08EY,  Admx.,  etc,  of  F.  AI.  Joacy, 

Deceased. 


.Ky. 


1.  A  seetten  foreman  !■  oharve  of  « 
crevr  on  a  band  car,  wltb  power  to  de- 
termine where  the  car  should  be  stopped.  Is 
not.  In  the  act  ot  applying  the  brakes,  a  fel- 
low servant  of  one  of  the  crew,  bo  as  to  re- 
llere  the  ratlroad  company  from  liability  for 
Injuries  to  the  letter  by  his  negligent  applica- 
tion of  the  bralcea. 

S.  It  Is  nearllvence  for  a  section  fore- 
man In  cbarse  of  «  crew  on  a  band 


ear  to  apvly  tlie  brakes  when  the  car 
Is  mnnlDg  at  a  hlgb  rate  of  speed,  and  he 
sees  a  member  of  the  crew  standing  without 
support,  so  that  suddenly  checking  tbe  speed 
of  the  car  wlU  be  likely  to  throw  htm  off  from 
it. 

3.  Under  the  Kentucky-  statntes,  sroM 
nesllKenec  is  not  neeessary  to  entitle 
an  administrator  to  compensatory  damages 
for  the  negligent  killing  of  his  Intestate. 

4.  Objeetlonable  remarks  of  connsel  In 
arguing  to  the  Jury  must  be  preserved  by  bill 
of  exceptions,  to  be  the  subject  of  seview  on 
appeal. 

(March  21,  1601.) 

APPEAL  1^  defendant  from  a  judgment 
of  the  Circuit  Court  for  Muhlinbeirg 
County  in  favor  oi  plaintiff  in  an  action 


L.  62A,  44  AU.  647  (master  liable  for  failure  to 
Btalntain  In  safe  condition  a  scaffold  furnished 
for  the  use  of  a  mlll-wrlgbC  repairing  a  shaft)  ; 
Chesson  v.  John  L.  Roper  Lnmber  Co.  (1896) 
118  N.  C.  5»,  23  S.  E.  025  (platform  not  re- 
paired by  carpentera  employed  for  that  purpose). 

10.  Dcfsett  in  other  strtMtiim. 

Ferris  v.  Hemshelm  Broa  (1899)  51  La.  Ann. 
178,  24  So.  771  (Judgment  for  defendant  by 
judge  sitting  as  Jury — reversed  on  evidence 
ahowlng  that  a  stairway  had  not  been  kept 
In  repair)  ;  Van  Dusen  v.  Letelller  (1889)  78 
Kidi.  492.  44  N.  W.  fi72  (employee  repairing 
doeka  iB  a  mlllyard.  held  a  vice  principal). 

11.  Deftetivt  mefAod  o/  losdbv  cors^ 

Contrast  cases  cited  In  V.  o,  3,  infra. 

In  Atchison,  T.  &  S.  P.  R.  Co.  v.  Seeley  (1804) 
54  Kan.  21,  37  Pac.  104,  It  was  held  that  a 
brakeman  on  a  railway  train  Is  not  a  fellow 
servant  with  a  station  agent  Intrusted  with  the 
doty  of  loading  open  cars,  and  of  seeing  that 
•acb  cars  are  properly  Inspected  and  pre- 
pared to  be  put  Into  the  train  for  transportation, 
by  whose  negligence  in  loosely  placing  smoke- 
Btacka  upon  such  a  car  the  brakeman  Is  knocked 
off  the  train  and  thrown  under  the  wheels  of 
tbe  car.  After  reviewing  the  previous  rulings 
of  the  court  In  which  It  bad  been  held  that  the 
aervaoits  charged  with  the  duty  of  inspecting 
the  cars  themselves  were  vice  principals,  the 
ophilon  concludes  as  followa :  "We  are  unable 
to  see  any  reason  for  a  distinction  between  tbe 
preparation  and  inspection  of  the  car  itself 
as  a  fit  Instrumentality  to  be  placed  In  a  train 
and  the  preparation  and  inspection  of  a  loaded 
car  to  be  placed  In  the  train  for  transportation. 
■Each  la  an  Instrumental  Ity  to  be  used  in  con- 
nection with  tbe  services  necessary  to  be  per- 
formed by  the  trainmen  In  its  transportation, 
and  no  distinction  between  them  is  seen,  so 
far  as  the  obligation  of  the  company  or  tbe 
safety  of  the  employees  engaged  in  handling 
It  are  concerned.  The  Inspection  In  either  case 
iB  made  with  refierenee  to  tbe  same  end,  and  the 
person  to  whom  tbls  duty  Is  delegated  stands 
In  the  place  of  tbe  company,  and  the  latter  Is 
responsible  for  his  acts."  To  the  same  effect, 
■ee  Irvine  v.  Flint  A  P.  M.  R.  Co.  (1891)  88 
Utch.  416,  60  N.  W.  1008  (held  to  be  the  duty 
of  n  railroad  company  to  see  that  Its  cars  are 
so  loaded  that  a  brakeman  will  bave  reasonably 
safe  access  to  tbe  brakes)  ;  Galveston,  H.  &  8. 
A.  a.  Co.  V.  Farmer  (1889)  73  Tex.  85,  11  S. 
W.  ice  (car  loaded  so  that  lumber  projected 
over  tbe  end)  ;  Bedlngton  v.  New  York,  O.  tt 
64L.R.  A. 


W.  R.  Co.  (1895)  84  Hun,  231,  32  N.  T.  Sopp. 
535  (loading  a  car  held  to  be  an  act  of  the 
employer,  where  it  makes  coupling  more  dan- 
gerous than  usual,  and  there  are  no  rules  pro- 
viding for  anch  a  case). 

12.  PitfalU. 

Sunney  v.  Holt  (1883)  15  Fed.  880  (Jnry 
charged  that  a  porter  whose  duty  it  is  to  light 
the  hatchways  of  a  ship  is  a  vice  priacfpal)  ; 
Simmons  v.  Peters  (1897)  20  App.  DIv.  251.  4ft 
N.  Y.  Supp.  800  (servant  charged  with  tbe  duty 
failed  to  light  a  gas  Jet  which  was  Intended  sole- 
ly to  give  employee  a  safe  means  of  access  to  an 
elevator)  ;  Gulf,  C.  &  S.  F.  E.  Co.  v.  Brentford 
(1891)  79  Tex.  619,  16  8.  W.  661  (no  lights 
provided  for  place  of  work);  Sadowskl  v.  Michi- 
gan Car  C^>.  (1890)  84  Ulcb.  100,  47  N.  W.  598 
(person  employed  to  lay  a  water  pipe  In  a  ditdi 
through  a  yard  left  the  yard  In  a  dangerous  con- 
dition). 

18.  Waut  of  adCQuate  protectton  aeatntt  tnfmrfe* 
from  falUtio  todfee. 

Nortbweatem  Fuel  Co.  v.  Danielson  {1893> 
G  C.  C.  A.  636,  12  U.  8.  App.  688,  57  Fed.  91!^ 
(fellow  servants  <^  a  workman  held  to  be  the 
representatives  of  the  employer  In  removing 
timbers  standing  over  the  bead  of  such  work- 
man) :  Wilson  T.  Wllllmantic  Linen  Co.  <1883) 
60  C«in.  438,  47  Am.  Rep.  653  (employee  en- 
gaged In  setting  up  machinery  Injured  by  a 
countershaft  which  fell  owing  to  the  negligence 
of  the  superintendent  or  overseer  of  repairs  In 
a  factory)  ;  Stephens  v.  Hudson  Valley  Knitting 
Co.  (1803)  69  Hun,  375.  23  N.  Y.  Supp.  656 
(injury  was  caused  by  the  fall  of  a  pile  of  rolls 
of  cloth)  ;  Cavanagb  v.  O'Neill  (1888)  27  App. 
DIv.  48,  50  N.  Y.  Supp.  207  (employee  In  a  store 
intared  by  tbe  fall  of  n  dress  form  modti)  ; 
Stlmper  v.  FuchH  &  L.  Ufg.  Co.  (1898)  26  App. 
Ulv.  333,  49  N.  Y.  Supp.  786  (part  of  machine, 
not  being  properly  secured,  fell  on  plaintiff)  : 
Blondln  V.  Oolitic  Quarry  Co.  (1804)  11  Ind. 
App.  395,  87  N.  B.  812  (stone  negligently  set 
on  edge  by  one  servant  fell  on  another  wortlng 
In  the  same  yard). 

In  Cole  Bros  v.  Wood  (1804)  11  Ind.  Aw  87, 
36  N.  B.  1074,  it  was  held  (Ross,  J.,  dIsseoUng) 
that  a  foreman  in  a  manuracturlog  shop  Is  a 
vice  prLscIpal,  and  not  a  fellow  servant,  of  an 
employee  ordered  by  htm  to  work  In  a  space 
Just  large  enough  for  one  person  to  work  la 
safety,  with  respect  to  hia  act  In  going  Into 
such  place  wltb  another  without  such  employee's 
knowledge,  where  one  of  them  comes  In  contact 
with  and  displaces  certain  tubing  canslng  It 
to  fall  and  Mrlonsly  injore  sach  employM.  Hw 
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brought  to  recover  damages  for  the  idleged 
negligent  killing  of  plaintiff's  intwtate. 

A/firmed. 

The  facta  are  stated  in  the  opinion. 
MeasTS.  Plrtle  ft  Tnbno,  with  Mesara. 
JoBMB  *  WlflklUfe*  for  appellant: 
At  the  time  of  the  injury,  deceased  was 

not  in  the  service  of  the  company,  but  h« 
and  the  foreman,  Gayle,  am.  oiher  em- 
ployees of  appellant,  were  transpcHtiog 
themselves  upon  a  hand  car  from  a  section 
house  to  some  place  upon  appellant's  road 
where  they  were  to  be  employed;  and  the 
conclusion  is  inevitable  that  th^  were  at 
the  time  in  the  relation  of  fellow  semnts, 
being  engaged  in  one  common  undertaking 
where  there  could  be  no  superior  or  inferior. 

3  Elliott,  Railroads.  §  1319;  Ashland 
Coal  <£  I.  R.  Co.  V.  Wallace,  101  Ky.  626, 
42  S.  W.  744,  43  S.  W.  207 ;  Baltimore  d  0. 
H.  Co.  T.  Baugh,  140  U.  S.  368,  37  L.  ed. 


court  dlstlncnlibes  New  PIttSbargb  Coal  &  Coke 
Oo.  T.  Peterson  (1894)  136  Ind.  308,  85  N.  B. 
7,  on  tbe  ground  that  the  acts  tbere  charged, 
viz.,  tbe  starting  of  machlner;  and  tbe  failure 
to  warn  the  plaintiff,  were  soch  as  naturail; 
devolve  on  a  fellow  servant.  Tbe  only  principle 
on  which  this  decision  can  be  sustained,  if  at 
all,  appears  to  be,  that  the  duty  of  notlfrlog  an 
employef  of  any  Increase  of  danger  In  his  en- 
vironment is  nonassignable.    Bee  III.  o,  infra. 

14.  Want  of  adequate  meant  to  heep  raiUoat/ 
oars  MtatiOHory  tchtn  not  in  use. 

Henry  v.  Wabash  Western  B.  Co.  (1891)  109 
Uo.  488,  19  S.  W.  239  (railway  company  cannot 
relieve  Itself  from  liability  for  Injuries  to  a 
locomotive  Sreman  by  a  collision  with  a  freight 
oar  placed  on  a  Side  track  by  delegating  to  a 
servant  Its  doty  of  seeing  that  It  is  properly 
supplied  with  brakes,  and  that  other  means 
are  used  to  prevent  It  from  being  removed  by 
its  own  weight,  or  wind,  upon  the  main 
tracks). 

15,  DefeoUoe  loconoMvss. 

In  Texas  &  P.  R.  Co.  v.  Barrett  (1897)  166 
V.  S.  617,  41  L.  ed.  1136,  17  Sap.  Ct.  Rep.  707, 
tbe  following  instruction  was  approved :  "If 
the  Jury  believe,  from  the  evidence  under  tbe 
foregoing  inatructions,  that  the  boiler  wblcb 
exploded  and  injured  the  plaintiff  was  defective 
and  unflt  for  use,  and  that  defendant's  servants, 
whose  duty  it  was  to  repair  sucb  machinery, 
knew,  or  by  reaaoneble  care  might  have  known, 
of  such  defects  In  said  macblnery,  then  auch 
neglect  upon  the  part  of  its  servants  Is  Imput- 
able to  tbe  defmdant;  and  If  said  boiler  ex- 
ploded by  reason  of  said  defects,  and  Injured 
the  plaintiff,  tbe  defendant  would  be  responsible 
for  the  injuries  Inflicted  upon  plaintiff.  If  plain- 
tiff in  no  way  by  his  own  neglect  contributed 
to  his  injuries." 

In  Fuller  v.  Jewett  (1880)  80  N.  T.  46,  86 
Am.  Rep.  575,  AOIrmIng  8.  c.  Bub  nom.  Steven- 
son T.  Jewett  (1878)  16  Hun,  210,  an  action 
against  a  railroad  receiver  to  recover  damages 
for  tbe  killing  of  a  locomotive  engineer  by  the 
explosion  of  a  boiler,  tbere  was  evidence  that 
tbe  boiler  had  been  frequently  reported  and 
sent  to  tbe  repair  shops  for  retnirs,  and  tbe  de- 
fendant was  held  not  to  be  excused  from  Ilabtllty 
by  tbe  facta  tbat  tbere  was  no  negligence  In 
employing  the  superintendent  of  repairs,  or  in 
making  proper  regulations,  that  the  master 
mechanic  in  charge  gave  proper  Inatmctions 
for  the  repairing,  and  taat  the  negligence  was 
54  L.  R.  A. 


772.  13  Sup.  Ct.  Rep.  914;  Gaan  v.  Nash- 
ville, C.  &  8t.  L.  R.  Co.  101  Tenn.  380,  47 
S.  W.  493. 

It  was  common  prudence  for  Josey  and 
every  other  man  occupying  a  place  on  aa 
open  hand  car,  which  was  upon  a  down 
grade  and  going  at  the  rate  of  perhaps  8 
miles  per  hour,  as  is  shown  in  thi'^  case  to 
be  true,  to  have  held  on  to  the  lever  bar. 
and  thus  have  prevented  bis  fa!lling  otT. 
Uia  failure  to  do  so  was  not  only  not  pru- 
dent, nor  the  act  of  an  ordinarily  prudent 
man,  but  evinced  a  surprising  reokleiianess 
and  a  total  disregard  for  his  personal  safe- 

Jlfr.  Charles  Eawea  for  appellee. 

Faynter*  Ch.  J.,  deliverad  the  opinion  of 

the  court: 

F.  M.  Jo«ey  was  a  section  hand  employed 
by  tbe  appellant,  being  one  of  tbe  force  of 

that  of  the  workmen  difected  to  make  the  re- 
pairs. 

Where  there  Is  evidence  that  the  engine  wlUch 
caused  the  Injury  was  out  of  repair  to  tbe 
knowledge  of  the  defendant's  master  mechanic, 
a  trial  Judge  is  not  Justified  In  nonsuiting  the 
plaintiff  on  the  ground  tbat  the  doctrine  of 
common  employment  is  applicable.  The  ques- 
tion still  remains :  Did  the  master  exercise  due 
care  to  furnish  a  safe  appliance?  Kain  v.  Smith 
(1881)  25  Uun,  146,  Affirmed  in  (1882)  89  N. 
Y.  875;  Beit»atii«  doctrine  of  (1880)  80  N. 
T.  468,  which  rerersed  (1877)  11  Hun,  552. 

To  tbe  same  effect  are  the  following  cases. 
In  which  tbe  employees  In  charge  of  the  round- 
house or  other  place  where  repairs  of  locomo- 
tives are  executed  were  held  to  be  vice  principals 
as  regards  trainmen.  St.  Louis,  I.  H.  &  S.  B. 
Co.  V.  Uarper  (1884)  44  Ark.  624  (foreman  of 
shops  and  master  mechanic  both  vice  principals 
In  allowing  a  defective  engine  to  go  out  on  the 
road)  :  Chicago  &  A.  R.  Co.  v.  Shannon  (1867) 
48  111.  338 ;  Ohio  &  U.  S.  R.  Co.  v.  Stein  (1894) 
140  Ind.  61,  39  N.  S.  246  ;  Krueger  v.  Louisville, 
N.  A,  *  C  R.  Co.  (1887)  III  Ind,  61.  11  N.  E. 
967;  One  v.  Delaware,  !<.  ft  W.  B.  Co.  (1880) 
81  N.  T.  206.  37  Am.  Rep.  491,  Affirming  16 
Hun,  172 ;  Pennsylvania  N.  Y.  Canal  &  K.  Co. 
V.  Mason  (1885)  109  Pa.  296,  58  Am.  Rep.  722 ; 
Brsbbtts  V.  Chicago  &  N.  W.  B.  Co.  (1876)  38 
Wis.  28d. 

There  is  also  authority  for  holding  a  railway 

company  liable  for  the  failure  of  an  engineer  to 
report  that  his  engine  was  defective.  Texas 
&  N.  O.  B.  Co.  V.  Blnglc  (1897)  16  Tex.  Civ.  App. 
653,  41  S.  W.  90.  Writ  of  error  denied  In  91 
Tex.  287,  42  8.  W.  971,  Former  Appeal  (1899)' 
9  Tex.  Civ.  App.  322,  29  8.  W.  674  (company 
held  to  be  bound  by  promise  of  engineer  tbat 
repairs  would  be  done)  ;  Brldgea  v.  St.  Louis,  I. 
M.  Ac  S.  R.  Co.  (1879)  6  Mo.  App.  389.  These 
decisions  would  hardly  be  concurred  In  by  many 
of  the  courts  wblcb  adopt  tbe  general  principle 
nnder  discussion.  But  the  Imposition  of  re< 
Bponsibiiity  to  the  extent  here  predicated  seems 
to  be  quite  Justifiable  on  logical  grounds,  if  tbe 
engineer  be  r^arded  aa  tbe  person  who  for  the 
time  being  is  in  full  charge  of  the  piece  of  ma- 
chinery operated  by  bim. 

16.  Defeats  in  raMwag  eon. 

That  railway  companies  are  responsible  for 
the  negligence  of  employees  whose  duty  it  Is 
to  keep  cars  In  repair  was  held  in  the  follow- 
ing cases:  Northern  P.  R.  Co.  v.  Herbert 
(18S6J  116  n.  8.  642,  29  L.  ed.  76B,  6  Sup. 
Ct.  Bcp.  690,  Afflrmlng  <1882)  S  Dak.  S8,  18 
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which  G.  W.  Gayle  was  foreman  or  boss. 
One  of  the  duties  of  the  section  foreman 
and  such  of  his  force  aa  he  desired  to  aid 
him  was  to  go  over  the  section  ou  certain 
days  to  ascertain  whether  any  stock  had 
been  killed  along  the  line  of  the  xottd,  and 
sec  the  condition  of  the  brack.  To  accom- 
plish tliis  it  was  necessary  to  go  on  a  hand 
car,  which  the  appellant  furnished  for  that 
purpose.  In  July,  1898,  Gayle  took  a  num- 
ber of  his  section  men,  together  with  Josey, 
and  started  along  the  line  to  perform  the 
duty  mentioned  above.  Some  of  the  men 
rode  on  the  rear  end  of  tiie  car,  with  their 
laces  in  tbe  direction  it  was  moving,  and 
others  with  tiieir  backs  in  that  direction. 
Among  the  latter  was  Josey.  The  car  was 
moving  down  grade  at  a  pretty  rapid  rate 
of  speed,  when,  as  the  testimony  of  appellee 
conduces  to  show,  foreman  Qayle  unneces- 

N.  W.  349  (car  repairer  failed  to  remedy  de- 
lects In  brake)  ;  Central  Trurt  Co.  v.  Texas  ft 
8t.  L.  R.  Co.  (1887)  82  Fed.  448  (defect  In 
brake  due  to  nesllgenee  of  foreman  of  ronnd- 
honee^  ;  Macke;  v.  Baltimore  *  P.  B.  Co.  (1890) 
8  Mackey,  282  (detective  brakes)  :  Chicago  ft  N. 
W.  R.  Co.  T.  Jackson  (1870)  W  111.  492,  8  Am. 
Rep.  681;  Chlci^  ft  E.  I.  R.  Co.  v.  Drlscoll 
<16fl7)  70  III.  App.  91 :  Scfaaab  v.  Hannibal  ft 
St.  J.  R.  Co.  (1S91)  100  Mo.  87,  1«  8.  W.  924 ; 
McNamara  v.  Brooklyn  City  R.  Co.  (1895)  11 
MiBC.  667.  32  N.  Y.  Supp.  913;  Mlssonrl  P.  B. 
Co.  T.  James  (1888;  Tex.)  10  B.  W.  882. 

In  Rodney  v.  St.  Louis  S.  W.  B.  Co.  (1806) 
127  Mo.  678,  23  S.  W.  887,  80  S.  W.  150,  the 
duty  with  respect  to  a  car  discovered  to  be  de- 
fective was  discussed  as  follows :  The  defend- 
ant  did  not  discbarge  Its  full  duty  to  the  plaln- 
tllt  by  inspecting  and  marking  the  car.  The 
duty  to  fumisb  reasonably  safe  appliances  and 
machinery  for  the  use  of  Its  servants  In  the 
coarse  of  their  employment  was  not  only  an  im- 
perative, but  a  contlnnons,  duty.  It  ran,  so 
to  speak,  with  the  defective  car  from  the  moment 
it  was  discovered  to  be  defective,  continually 
calling  Dpon  the  master  to  repair  It,  or  to  warn 
those  of  Its  servants,  whom  It  required  In  tbe 
course  of  tbeir  employment  to  handle  It,  of  Its 
dangerous  charaetw.  These  duties  were  not 
only  Imperative  and  continuous,  but  they  were 
perswal  duties  of  the  master,  to  whomsoever 
del^ated,  and  if  n^Iected  by  those  to  whom 
they  were  delegated,  their  negligence  was  the 
negligence  of  the  mastur. 

A  like  principle  Is  controlling  wbere  the  de- 
tective apparatus  Is  a  hand-car.  Banks  v. 
Wabash  Western  K.  Co.  (1890)  40  Uo.  App.  468. 
(Here  tbe  dellnqoent  was  the  foreman  of  a 
section  crew,  and  tbe  decision  as  to  sncta  a 
fanctlimarj  la  perhaps  not  one  which  would  re- 
ceive iu>proval  in  all  courts.  It  must  be  sus- 
tained. If  at  all,  on  tbe  same  ground  as  that 
suggested  for  tbe  simliar  decision  as  locomotive 
eotclneer,  in  the  preceding  sabdlvisloa.) 

Unless  It  Is  a  part  of  the  duty  of  the  train- 
men themselves  to  make  the  adjustment  of  the 
brake-rods  of  a  railway  car,  an  Impnqwr  ad- 
justment Is  as  much  a  breach  of  the  nondele- 
gable duty  to  keep  the  appliance  In  safe  condi- 
tion as  It  some  part  of  It  waa  defective  In  char- 
acter or  wanting.  Woods  v.  Long  Island  R. 
Co.  (1899)  169  H.  Y.  546.  54  N.  E.  1096.  Af- 
flrmlnc  (1896)  11  App.  Dlv.  16,  42  N.  T.  Supp. 
140. 

17.  DefwtB  in  other  vehiolet. 

Boelter  v.  Ross  Lumber  Co.  (1899)  103  Wis. 
824,  79  N.  W.  243  (foreman  permitted  use  of 
wagon  reported  to  be  unsafe). 
o4  L.  R.  A. 


sarily  put  his  foot  upon  a  lever  which  ap- 
plied the  brakes  to  tbe  wheels,  thus  causing 
the  car  to  suddenly  check  its  speed,  throw- 
ing Joeey  in  front  of  it,  and  it  passed  over 
his  body,  inflicting  injuries  from  which  he 
shortly  thereafter  died.  The  testimony  in- 
troduced by  plaintiff  conduces  to  show  that 
the  foreman  gave  no  warning  of  his  inten- 
tion to  apply  the  brakes  to  stop  t^e  car. 
The  defendant  sought  to  show  that  deceased 
fell  off  of  the  car  by  reason  of  bis  own  care- 
lessness and  negligence,  and  thus  lost  his 
life,  and  that  the  foreman  did  not  apply 
the  brakes  until  the  decieased  was  in  the 
act  of  falling  off  of  Uie  car,  and  it  was  done 
in  an  effort  to  prevent  it  from  passing  over 
him.  The  defendant  sought  to  show  that 
the  deceased  fell  off  of  the  car  because  he 
did  not  have  bold  of  the  lever  which  was 
used  in  propelling  it.   The  court,  in  instmc- 

18.  Defeettve  »oil«n.  . 

See  also  IIL  d,  11,  supra. 

Mitchell  V.  Robinson  (1881)  80  I&d.  281. 
41  Am.  Uep.  812  (defective  boiler  exploded). 

19.  Dafeotiv*  hoUUng  apparatiu, 

Corcoran  v.  Holbrook  (1875)  59  N.  Y.  517, 
17  Am.  Rep.  369  (mill-owner  was  held  liable 
for  the  negligence  of  bis  general  agent  In  omit- 
ting to  repair  a  chain  by  which  an  elevator  was 
raised  and  lowered,  after  be  had  been  notified 
that  the  apparatus  was  in  a  dangerous  c(»di- 
tioo)  ;  Union  P.  R  Co.  v.  Fray  (1890)  43  Kan. 
750,  23  Pac.  1039  (foreman  In  cliarge  <rf  der- 
rick failed  to  keep  it  In  safe  condition). 

In  Courtney  v.  Cornell  (1888)  17  Jones  ft  S. 
286,  the  majority  of  tbe  court  held  that  the 
owner  of  a  derrick  was  liable  for  the  negligence 
of  bis  foreman  In  banning  work  with  a  der- 
rick, the  rigging  of  which  was  defective,  owing 
to  the  fact  that  the  ropes  had  been  stretcbed  by 
a  rain  which  fell  during  the  night  before  the  ac- 
cident. Sedgwick  dissented  on  a  ground  which 
would  probably  be  now  deemed  controlling  In 
New  York  (see  VI.  infra),  vie.,  that  the  plaintiff 
"accepted  the  risk  that  would  be  invtrived  lo 
arranging  the  derrick  and  its  several  attach- 
ments, from  occasion  to  occasion. " 

20.  De/eoffve  odimtment  of  the  port*  a/  mm- 
cMnerir. 

Elngartoer  v.  Illinois  Steel  Co.  (1896)  94  Wla 
70,  34  L.  R.  A.  608,  68  N.  W.  664  (oiler  was  In- 
jured through  the  negligence  of  a  carpenter 
gang,  whose  duty  It  was  to  replace  planks  aboot 
a  machine  called  tbe  "bloom  rolls,"  after  tbeir 
removal  for  tbe  purpose  of  attacbing  new  rolls)  : 
Monmouth  MIn.  ft  Mfg.  Co.  v.  Erllng  (1894)  148 
111.  621,  36  N.  E.  117,  Afllrmtng  (1892)  46  III. 
App.  411  (employer  la  not  relieved  from  liabli- 
1^  for  Injuries  to  an  employee  caused  1^  the 
sudden  starting  of  machinery  due  to  the  abseaee 
of  a  nut  from  an  eyeboit  need  to  bold  a  leva  in 
place  to  keep  tbe  machinery  stationary,  when 
the  not  had  been  gone  for  several  weeks,  by 
the  fact  that  another  empli^ee  baving  diarge 
of  the  machinery  knew  of  such  defect,  and  dUd 
not  report  it  or  see  that  it  wis  repalied). 

21.  Other  defeeta  in  siBcftfaeriiL 

Fox  V.  Le  Comte  (1896)  2  App.  Dlv.  61,  37 
N.  Y.  Supp.  316  (power  press  so  defective  that 
it  moved  without  pressure  on  the  treadle) : 
Carter  v.  Oliver  Oil  Co.  (1891)  84  8.  C  211,  U 
S.  v..  419  (servant  wlioee  duty  It  la  to  lepalr 
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tioos,  aubmitted  the  questions  mt  iBaue  to 
the  jury,  and  it  could  not  have  found 
against  the  appellant  except  upon  the  idea 
that  Gayle  applied  the  brakes  to  the  wheels 
of  the  car,  thus  causing  a  sudden  stop,  and 
consequently  threw  the  deceased  therefrom, 
which  resulted  in  the  loss  of  his  life. 

Counsel  for  appellant  uz:ge  in  argument 
that,  when  a  superior  is  engaged  with  an  in- 
feiior  servant  in  performing  services  or- 
dinarily performed  by  the  latter,  he  becomes 
a  fellow  servant,  and  the  master  is  not  lia- 
ble for  his  negligence;  that  the  same  person 
may  in  some  things  be  a  superior,  and  in 
others  a  fellow  servant,  and  in  the  latter 

-event  the  master  is  not  liable  for  injuries 
caused  by  his  negligence.  If  the  principle 
coatended  for  1^  counad  ii  craiceded  to  be 
correct,  still  it  has  no  a{tpUcation  to  this 

•ease.  The  section  foreman,  Oayle,  directed 
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the  movements  of  his  force.  He  determined 
when  the  car  should  be  placed  upon  the 
track  and  the  place  where  it  should  be 
stopped.  His  duty  placed  him  on  the  car, 
where  he  was  when  this  accident  occurred; 
and,  furthermore.  It  was  his  duty  to  manage 
and  control  tJie  brakes.  He  was  not  per. 
forming  the  duty  of  one  of  the  sectimi  men 
in  manipulating  the  brakes  on  the  car,  Uiua 
controlling  its  movements,  but  was  perform- 
ing the  duty  imposed  upon  him  by  reason 
of  the  fact  that  be  was  foreman  of  the  crew, 
directing  and  controlling  tlieir  movements, 
as  well  as  the  car.  He  controlled  the  brakes 
on  that  car  as  an  engineer  upon  a  locomo- 
tive en^ne  does  the  air  brakes  upon  a  train. 
While  it  is  not  done  by  steam,  as  in  the 
former  case,  he  supplied  the  force  which 
applied  the  brakes  to  the  wheels  of  the  oar. 
When  a  fir«nan  is  present  performing  his 


sacks  which  are  dangerous  to  use  when  torn 
held  to  be  a  vice  principal  as  regards  anotlier 
serrant,  who  handles  tbem  In  operating  a  ma- 
chine) :  Swirt  ft  Co.  V.  Short  (1899)  34  C.  C.  A. 
545,  82  ITedL  MT  (act  oC  a  fallow  servant  of  a 
persMi  Injured  hj  the  flylnc  of  a  shoe  forming 
part  oC  a  einteb  from  a  rapidly  revolving  wheel. 
In  wiring  the  ahoe  to  make  It  safe  after  It  Is 
cracked,  held  to  be  the  act  of  tbe  maater)  ; 
Jaqoes  v.  Great  Falls  Mfg.  Co.  (1891)  66  N.  H. 
482,  13  L.  R.  A.  824,  22  Atl.  E»2  (employee  lia- 
ble for  an  Injur;  received  bj  a  weaver  In  conse- 
quenre  of  the  anakllful  manner  In  which  the 
lixrm  had  been  repaired  bj  the  mechanic  to  whom 
the  duty  of  repairing  had  been  assigned). 

An  Injury  received  by  one  servant  through  tbe 
fnllure  of  another  servant  to  keep  the  brake 
of  a  hoisting  apparatOB  In  repair  would  be 
regarded  as  due  to  the  negligence  of  a  vice  prin- 
cipal. But  If  tbe  Injury  Is  received  by  the  neg- 
Hgrace  of  the  second  servant  lu  releasing  tbe 
brake,  while  taking  an  active  part  In  the  work- 
ing of  tbe  apparatas,  the  negligence  Is  tbat  ot 
■a  mere  fellow  servant.  Fox  t.  Spring  Lake 
Iron  Co.  (1801)  89  Hlch.  387.  50  N.  W.  872. 

Other  authorities  for  the  general  principle  are 
the  following:  Weils  v.  Coe  (1886)  9  Colo. 
189,  11  Pac.  r>0 ;  Denver  Tramway  Co.  v.  Crum- 
baugb  (1897)  2.1  Colo.  363,  48  Pac.  503;  Mon- 
mouth Min.  ft  Mfg.  Co.  V.  Erllng  (1894)  148  III. 
521,  36  N.  B.  117 ;  Norton  v.  Volzke  (1895)  IfiS 
III.  402,  41  N.  B.  1085  :  Pullman  Palace  Car  Co. 
V.  Laack  (1B92)  143  Itl.  242,  18  L.  B.  A.  215, 
32  N.  T5.  285 ;  Tudor  Iron  Works  v.  Weber 
(1889)  31  111.  App.  306 ;  Atchison,  T.  ft  S.  F. 
R.  Co.  V.  McKee  (1887)  87  Kan.  592,  15  Pac. 
484;  Lawrence  v.  Uagem^er  A  Co.  (1892)  93 
Ky.  591,  20  It.  W.  704 :  Sbanny  v.  Androscoggin 
Mills  (1876)  66  Me.  420;  Rice  v.  King  Pblllp 
Mills  (1887)  144  Mass.  220,  69  Am.  Rep.  80, 
11  N.  K.  101 :  Fox  v.  Spring  Lake  Iron  Co. 
(1891)  89  Mich.  387,  60  N.  W.  872;  Bouz  v. 
BlodRCtt  ft  D.  Lnmber  Co.  (1893)  94  Mich.  607. 
64  N.  W.  402 ;  Sadowflkl  v.  Michigan  Car  Co. 
(1600)  84  Mich.  100,  47  N.  W.  598;  Anderson 
V.  Michigan  C.  B.  Co.  (1895)  107  Mich.  591,  65 
N.  W.  585 ;  Bridges  v.  St.  Louis,  I.  U.  ft  S.  R. 
Co.  (1879)  6  Mo.  App.  392 ;  DutsI  v.  Oelsel 
(1886)  23  Mo.  App.  676;  Benzlng  v.  Stelnway 
{1&86)  101  N.  Y.  547,  5  N.  E.  449;  Ballard  v. 
Hitchcock  Mfg.  Co.  (1893)  71  Hun,  582.  24  N. 
Y  Supp.  1101:  Strauss  v.  Haberman  Mfg.  Co. 
11897  )  23  App.  Div.  1,  48  N.  Y.  Supp.  425; 
(iiUasso  V.  National  S.  S.  Co.  (1898)  27  App. 
DtT  109,  50  N.  T.  Supp.  417,  Rehearing  denied 
In  2S  App.  Div.  C24,  51  N.  Y.  Supp.  136 ;  Carter 
V.  Oliver  Oil  Co.  (1891)  34  8.  C.  211,  13  S.  E. 
419  :  Houston  &  T.  C.  R.  Co.  v.  Marcelles  (1883) 
59  Tex.  334 ;  Fordycs  T.  Culver  (1893)  2  Tex. 
54  L.  K.  A.  6 


av.  App.  569,  22  S.  W.  237  ;  Chapman  V.  South- 
em  P.  Co.  (1895)  12  Utah,  30,  41  Pac.  551 
(employee  charged  with  the  direction  of  work 
In  the  absence  of  a  foreman,  and  with  the  duty 
(rf  repairing  machinery  when  needed,  not  a  fel- 
low servant  of  another  employee  so  ter  as  bis 
duty  to  make  repairs  Is  eoneemed) ;  Hackey  r. 
Baltimore  ft  P.  B.  Co.  (1890)  8  Mackey,  282. 

The  breacb  of  the  duty  to  keep  an  iostrumen- 
tallty  In  safe 'condition  may  obviously  be  com- 
mitted, not  only  by  failing  to  repair  It,  but  by 
removing  from  it  some  essential  part,  the  want 
of  which  renders  it  dangerous  In  use.  Brown- 
ing V.  Wabash  Western  B,  Co.  (1894)  124  Mo. 
55,  24  S.  W.  731.  Affirmed  In  27  8.  W.  S44  (en- 
gineer killed  owing  to  tbe  removal  of  brakestafls 
by  a  roadmaster). 

It  should  be  observed  that  as  soon  as  the 
snperlor  employee,  who  Is  re^onslUe  for  tbe 
repairs,  has  given  orders  to  bave  tbem  executed, 
any  servant  who  knows  of  the  dangerous  condi- 
tion, and  goes  to  work  of  his  own  motion  before 
the  repairs  are  completed,  does  so  at  his  own 
risk.  Schuls  V.  B^e  (1806)  140  N.  Y.  182, 
48  N.  E.  420.  RsTsreing  (1804)  8  Misc.  683,  28 
N.  Y.  Supp.  1147.  The  explanation  of  the  cass 
in  Galasso  v.  National  S.  S.  Co.  (1898)  27  App. 
Div.  169,  60  N.  Y.  Supp.  417,  seems  to  be  based 
on  a  misapprehension  as  to  Its  actual  scope. 

e.  Difference  between  the  extent  of  a  nuuter't 
reapontibility  for  original  supply  and  Mb«s- 
quent  matntetianoe. 

In  a  recent  note  the  discussion  of  the  qneo- 
tlon  whether  general  managers  are  vice  princi- 
pals necessitated  an  examination  of  the  deel- 
Blons  which  are  based  upon  the  theory  that  the 
duty  of  original  supply  Is  absolute  and  personal, 
while  the  duty  of  maintenance  is  delegable. 
See  note  to  O'Nell  v.  Great  Northern  B.  Co. 
(1000 ;  Uinn.)  51  L.  B.  A.  pp.  564  at  teq.  But 
it  will  not  be  ont  of  place  to  quote  here  a  few 
Judicial  BtatcmontB  which,  as  bringing  out  clear- 
ly the  anta];uni8m  between  this  theory  and  the 
one  explained  in  the  last  section,  are  pertinent 
for  tbe  purposes  of  tbe  present  Investigation. 
That  tbe  opposing  theories  like  so  many  others 
which  produce  a  conflict  In  this  branch  of  law, 
rest  upon  premises  which  Imply  essentially  ir- 
reconollnble  views  as  to  the  extent  of  the  ob- 
ligations which  should  be  imposed  upon  tbs 
master.  Is  clearly  shown  by  tbe  extracts  from 
tbe  two  Vermont  cases  following. 

In  Hard  v.  Vermont  ft  C.  B.  Co.  (1860)  32 
Vt.  473r  tbe  court.  In  discussing  the  contention 
of  defendant's  counsel,  said :  "It  is  Insisted 
that  there  Is  'an  Implied  warranty  on  the  part  of 
the  principal  of  the  soundness  of  the  macblnery 
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duties  on  the  engine  supplying  it  with 
fuel,  thus  generating  the  steiun  wnich  pro- 
pels the  engine,  and  makes  it  possible  for 
the  engineer  to  control  the  movement  of  the 
train  oj  applying  the  brakes,  the  relation 
of  fellow  etervant  does  not  exist  between 
them,  and,  if  the  engineer  should  negligently 
apply  the  brakes,  and  cauu  the  train  to 
give  a  sudden  movement,  throwing  the  fire- 
man from  the  engine,  certainly  no  one  would 
contend  that  the  master  was  not  responsi- 
ble for  the  negligent  act  of  the  engineer. 
In  such  case  he  is  not  the  fellow  servant  of 
the  fireman;  neither  was  tb»  foreman  of 
the  section  crew  the  fellow  aemuit  oi  the 
deceased. 

Cotmael  for  appellant  cite  the  cue  of 
Omm  T.  Naahvillfs,  0.  A  Bt.  h,  B.  Oo.  101 
Turn.  380,  47  S.  W.  493,  in  support  of  their 
position.   That  la  a  case  of  the  Tennessee 


which  he  puts  into  the  hands  of  his  servants, 
so  as  way  nnsoondnesa  therein  maj  be  dta- 
eovered  the  exercise  of  proper  care  and  dlli- 
seoce.'  This  rule  Is  aodoobtedlr  correct,  as  we 
have  already  seen,  and  as  Is  shown  by  the  au- 
thorities cited  In  support  ot  It.  But  this  Is 
true  only  of  the  state  and  condition  of  the  ma- 
chinery at  the  time  it  is  pat  Into  the  hands  of 
the  Berrant.  The  principal  does  not  warrant 
that  the  servaats  thail  faithfully  discharge 
their  dnty  in  keeping  the  machinery  in  Its  orls- 
Ina!  safe  condition.  To  establish  this  principle 
wonid  be  to  abrogate  the  mla  and  make  the 
principal  the  warrantor  of  the  faithfulness  of 
all  the  servants.** 

In  Davis  v.  Central  Vermont  B.  Co.  (1882) 
56  Vt.  84.  4B  Am.  Bep.  BSO,  the  court  re- 
marked that,  when  the  above  decision  was  ren- 
dered "tba  llsblllty  of  the  master  was  held  to  be 
dependent  upon  whether  the  servant  whose  neg- 
ligence caused  the  Injary  and  the  servant  In- 
jured were  fellow  servants  In  a  common  employ- 
ment or  work,"  and  proceeded  thus:  "Making 
this  the  test  for  determining  the  master's  liabil- 
ity, and  the  reasoning  and  conclusions  of  the 
late  Cblef  Justice  Plerpolnt  are  unanswerable. 
But  this  test,  while  determinative  In  a  great 
number  of  cases,  as  we  bave  seen,  has  been 
abandoned  both  in  England  and  In  tbis  country, 
and  In  lieu  thereof  the  master's  liability  has 
been  made  to'rest  upon  whether  the  negligence 
arose  In  the  performance  of  a  duty  for  the  care- 
fal  discharge  of  which  he  ttecame  responsible 
when  be  assumed  the  relation  of  master  to  the 
injured  servant.  On  the  principles  which  we 
think  furnish  the  true  ground  upon  which  the 
master's  liability  rests,  and  on  the  American 
application  of  them,  the  charge  of  the  county 
court  in  the  particulars  to  which  exceptions 
were  taken  contains  no  error.  The  American 
doctrine  holding  the  master  liable  for  the  neg- 
ligence of  his  servant  while  discharging  a  duty 
which  the  master  owes  to  a  general  workman 
is  more  consonant  with  reason  and  the  general 
safety  of  the  traveling  public  than  the  English 
doctrine  announced  In  Wilson  v.  Merry  (1808) 
L.  B.  1  H.  L.  Sc.  App.  C^as.  826.  IQ  L.  T.  N.  S. 
80." 

In  Howd  V.  Mississippi  C.  B.  Co.  (1874)  CiO 
Miss.  ITS,  the  court  said:  "A  railroad  com- 
pany is  boond.  in  the  original  construction  of  Its 
rond  and  appurtenances,  to  make  it  reasonably 
secure  for  the  safe  transportation  of  trains  upon 
It,  and  also  to  keep  the  track  In  repair.  In  or- 
der to  discharge  the  latter  duty  the  corporation 
must  employ  suitable  t>er8onB,  and  supply  them 
with  needful  material  to  make  repairs ;  and 
lAoald  also,  through  Its  agent  or  agents,  have  a 
sapervlsloa  over  the  road.  In  order  to  hold  the 
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supreme  court,  which  reo^nizea  that  the 
for^an  of  a  seedon  crew  is  not  the  fellow 
servant  of  the  section  meiL  The  facta  of 
that  case  were  substantially  the  same  as  in 
this  case,  and  the  court  there  held  that, 
although  the  foreman  was  not  the  fellow 
servant  of  the  section  men,  still,  as  he  w&« 
performing  a  service  ordinarily  perftmned 
by  section  men,  he  became  a  fellow  seiraut. 
The  facts  of  that  case  show  tiist  it  was  the 
duty  of  the  foreman  to  manipulate  the 
brakes  of  tlie  hand  car,  and  control  its  move- 
ments, as  well  as  direct  the  men  in  charge 
of  it.  We  fail  to  understand,  in  view  of 
those  facts,  how  the  court  concluded  that 
the  section  foreman  was  performing  a  serv- 
ice ordinarily  performed  1^  one  of  the  in- 
feriOT  serronts.  Under  the  facta  of  that 
ease  the  court,  in  our  opinitm  oroneously, 
reached  the  conclusion  that  the  foranan 


eompeny  responsible  to  an  emplc^ee  (as  a  coe- 
doetor  on  Its  train)  for  injuries  sustained  be- 
cause of  the  road  or  Its  appurtenances  being 
oat  ot  repair.  It  must  be  shown  that  the 
pany  Is  In  default  in  its  duty,  either  by  the  se- 
lection of  Incompetent  servants  or  an  inanffl- 
clent  number  to  do  the  work,  or  failure  to  tat- 
nIA  proper  material,  or  that  the  company  had 
notice  of  the  bad  condition  of  the  road,  or  li 
chargeable  with  negligence  for  not  iroowlng. 
The  corporation  will  have  done  all  that  could  be 
reasonsbly  required  of  it,  when  It  exercised  clr 
cnm^wctlon  and  prudence  In  appointing  em- 
ployees to  observe  the  road,  make  the  repain, 
and  when  It  pnt  at  their  disposal  suitable  ma- 
terial for  the  work  ;  and  when  It  caused  suitable 
supervision  to  be  had  over  these." 

In  WUstHi  V.  Merry  (1868)  1  L.B.  Sc.  App.Caa 
326,  IB  L.  T.  N.  8.  80.  Lord  Colonsey  said :  "I 
think  that  there  sre  duties  Incumbent  on  mss- 
Lers  with  reference  to  the  safety  of  laborers  Id 
mines  and  factories,  on  the  fulfilment  of  which 
the  laborers  are  entitled  to  rely,  and  for  the  fail- 
ure In  which  the  master  may  be  responsible." 
Bun  he  concurred  In  the  actual  decision  of  the 
Uoose. 

f.  Duty  to  aec  that  toom-out  or  otftencias  ^ 
feoHve  partt  of  inatrummtaUtiea  an  replaeei 
&y  suitable  BubBtituUt. 

The  quality  of  the  duty  may  be  said  to  depend 
upon  the  esseotlal  nature  of  the  operation  tv 

which  the  replacement  Is  effected  la  each  pu- 
ticular  case.  In  some  cases  that  operation  la, 
It^cally  speaking,  equivalent  to  a  discharge  of 
the  function  of  supplying  a  suitable  instnimes- 
taiity.  Under  such  circumstances  the  liability 
of  thft  master  for  the  negligence  of  an  employee 
to  whom  that  function  Is  deputed  cannot  be 
conslst^tly  denied  by  sny  court  which  concedes 
the  duty  of  supply  to  be  nondelegable.  For  the 
purposes  of  this  principle  it  is  plainly  Immate- 
rial whether  the  substitution  Is  that  of  an  entire 
Instrumentality,  or  merely  one  of  Its  eonstitn- 
ent  partH.  Lehigh  Valley  Coal  Co.  t.  Warr«k 
(1898)  28  C.  C.  A.  B40.  B5  U.  8.  App.  437.  84 
fed.  866  (blocks  furQished  for  checking  the 
speed  of  coal  cars  were  defective  to  the  knowl- 
edge of  the  superintendent) ;  Mnlvey  Bbode 
Island  Locomotive  Works  (1883)  14  B.  1.  204 
(superintendent  had  notice  that  an  elevator 
chain  was  detective,  but  failed  to  famish  a  new 
one). 

A  machine  may  be  so  eonstrocted,  and  its  op- 
eration may  be  such,  as  to  call  for  a  frequent 
replacement  of  one  or  more  of  its  constltunit 
parts.  Such  parts  when  adjusted  In  the  oia- 
chlne  become  as  much  a  part  of  It  aa  if  Include' 

Digitized  byGoOgIc 


Illinois  Centual  B.  Co.  t.  Jobbt. 


88 


was  perfomuDg  a  service  ordinarily  per- 
formed by  a  fdlow  servant.  In  that  as  tn 
this  case  he  was  performing  a  diity  which 
vas  imposed  upon  him  by  reason  of  the  fact 
tbflt  be  had  cnarge  of  the  force  and  of  the 
hand  car,  the  brakes  of  which  it  was  his  pe- 
'  eiiliar  duty  to  manipulate.  In  the  case  of 
Illinois  C.  R.  Co.  t.  Coleman,  22  Ky.  L.  Kep. 
878,  50  S.  W.  13,  this  court  held  that  a 
yard  master  was  not  a  fellow  servant  of 
one  of  the  servanta  employed  in  the  yard 
when  he  was  assisting  that  servant  in  the 
manipulatipn  of  car  couplings. 

It  IS  urged  that  the  deceased  was  negli- 
gent in  not  supporting  himself  by  holding  to 
the  lever  on  tne  car  while  it  was  trayeling 
at  the  rate  of  speed  it  was  when  the  acci- 
dent happened.  The  testimony  offered  by 
the  defendant  tends  to  show  that  he  was 
not  thus  supporting  himself.    In  our  opin- 

la  the  orlpnal  const-ractloD,  and  a  derect  In  one 
of  tbaa  Is  a  detect  !n  tbe  macblne.  Tbe  dntr 
of  seeing  that  meh  parts  are  not  deCectlve  is  one 
Incumbent  on  tbe  master.  It  Is  not  a  matter  of 
ordinary  repair  from  day  to  day,  which  may  be 
Intrnsted  to  a  servant.  The  defeodant  could  not, 
therefore,  avoid  reHponsiblUty  by  delegating  this 
dntyto  person* whom  Itbelleved  to  becompetent, 
sndwho  in  factwere  competentto  perform  It.  If 
the  Injury  to  the  plaintiff  was  due  to  a  defect  In 
the  punch,  nhU-h  might  have  been  discovered  by 
the  exercise  of  reasonable  care  on  their  part,  but 
was  not,  the  defendant  Is  liable  for  their  neg- 
ligence. Toy  v.  United  States  Cartridge  Co. 
(1803)  ir>0  MasB.  313,  34  N.  E.  461.  See  also 
the  quotation  from  the  opinion  in  Moynlhan  v. 
H11I  Co.  (1888)  146  Masa  686,  16  N.  E.  574,  as 
given  In  VII,  b,  infra. 

Upon  general  principles.  It  would  seem  that 
that  apeciea  of  replacement  which  would  be  In- 
cident to  the  preparation  of  inatmmentalltles 
as  part  of  the  work,  or  to  any  of  the  other  op- 
erations discussed  In  TI.  infra,  would  not  con- 
stitute tbe  exercise  of  a  nondelegable  function ; 
but  no  case  Is  known  to  the  writer  In  which  this 
precise  point  has  been  considered. 

The  control  of  tbe  repairs  Is  deemed  to  be 
rather  with  those  who  are  to  provide  the  appa- 
rntus  than  with  those  who  are  to  work  with  It, 
where  the  means  of  replacing  defective  parts 
ere  not  supplied  to  the  person  In  charge  of  It 
until  he  asks  for  what  is  needed.  Daley  v,  Bos- 
ton ft  A.  B.  Co.  (1888)  147  Masa  101,  16  N.  B. 
600. 

In  other  cases  tbe  operation  of  replacement  Is 
associated  with  the  function  of  maintenance,  in 
that  substitution  represents  the  moat  appropri- 
ate, as  possibly  tbe  only  available,  method  by 
which  a  defective  Instrumentality  can  be  pre- 
vented from  failing  Iwlow  the  legal  standard  of 
safety.  So  far,  therefore,  as  the  doctrine  that 
this  function  is  one  pertaining  to  the  absolute 
obligations  of  the  master  Is  not  limited  by  the 
IHinrlple  explained  In  V.  J.,  and  VII..  infra.  It ; 
Is  clear  that  the  master  must  aDswer  for  the 
negligence  of  all  employees  whose  daty  It  la  to 
sec  that  the  InstrnmentaJltles  or  their  parts  are 
renewed,  whenever  this  Is  the  course  which  a 
pmdent  man  would  adopt  under  the  circumstan- 
ces. See.  for  example,  Houston  ft  T.  C.  R.  Co. 
V.  Dunham  (iS78>  49  Tex.  181  (railroad  com- 
pany held  liable  for  an  Injury  to  a  brakeman  re- 
sulting from  failure  of  the  roadmaater  and  aec- 
tlon  men  to  replace  rotten  ties  with  sound  ones). 

g.  Dull/  to  /bmix/t  proper  meilical  treatment  to 
Kick  or  tufured  tervants. 

A  shipowner  cannot  escape  liability  for  the 
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ion,  instead  of  that  testimony  aiding  the  de- 
fendant, it  had  the  contrary  effect.  If  he 
was  standing  upon  the  hand  car  without  any 
support,  Uien  the  greater  reason  why  the 
section  foreman  should  not  have  applied  the 
brakes  to  the  car  bo  as  to  suddenly  check  its 
speed.  The  foreman  could  see  his  position, 
and  must  have  known  the  peril  in  which  he 
would  be  placed  if  the  car  was  suddenly 
checked.  According  to  the  testimony  of  all 
the  witnesses  in  this  case,  there  was  no  oc- 
casion for  Btwping  the  ear  at  the  place 
where  the  accident  happened.  The  appel- 
lant did  not  endeavor  to  show  that  it  was 
necessary  to  apply  the  brakes  at  that  place, 
except  in  an  effort  to  protect  the  deceased 
when  he  was  discovered  falling  from  the  car. 

The  instructions  which  the  court  gave  the 
jury  were  more  favorable  to  the  defendant 
than  it  was  entitled  to  receive.    Under  them 


negligence  of  the  captain  of  a  ship  in  falling  to 
follow  the  advice  of  a  physician  as  to  the  proper 
treatment  of  a  member  of  the  crew  who  is  In- 
jured in  the  course  of  his  employment,  ficarll 
V.  MetcaJf  (1887)  107  N.  Y.  211,  13  N.  796. 

h.  Dutjt  to  hire  tuttable  tervonfo. 

In  the  nature  of  tbe  case  this  duty  must  be 
regarded  as  one  which,  for  the  purpose  of  prac- 
tical litigation,  has  relation  solely  to  original 
mppty  or  replacement.  The  maintenance  of  a 
human  being  in  a  condition  of  efficiency  Is  not  a 
fouction  which  can  be  viewed  as  the  subject- 
mstter  of  an  obligation  In  the  same  senae  as 
that  which  Is  contemplated  by  the  law  where  un- 
intelligent agencies  of  work  are  concerned.  To 
make  out  a  certain  parallelism  between  the  two 
cases  would  doubtless  be  possible,  but  the  analo- 
gies evolved  by  such  an  Investigation  would  be 
of  merely  scholastic  Interest.  For  example,  it 
may  fairly  enough  be  maintained  that  a  master 
who.  Instead  of  resorting  to  the  customary  rem- 
edies ot  dismissal, suspension, or  changeot  work, 
where  a  aovant  baa  become  so  incapable, 
through  bodily  or  mental  Inllrmltleib  as  to  en- 
danger the  aafe^  of  his  eolaborera,  retains  htm 
In  the  same  employment,  is  subject  to  tbe  duty 
of  seeing  that  everything  Is  done  that  can  rea- 
sonably be  done  under  the  circumatancee  to 
bring  him  back  to  health  and  vigor  by  appropri- 
ate treatment.  But  the  writer  la  not  aware 
that  tbe  enforcement  of  auch  a  duty  has  ever 
been  diacuased.  Tbe  obligation  of  the  master 
to  provide  medical  treatment  for  a  sick  or  in- 
jured sei-vant  has  never  been  viewed  as  one  cre- 
ating legal  rights  In  favor  of  coaervants.  The 
only  absolnte  obligatlMi,  therefore,  to  which  It 
is  necessary  to  advert  in  the  present  connection 
Is  that  of  "exercising  proper  diligence  In  the 
employment  of  reasonably  safe  and  competent 
men  to  perform  their  respective  duties."  North- 
em  P.  B.  Co.  V.  Peterson  (1896)  162  U.  S.  346, 
40  L.  ed.  994,  16  Sup.  Ct.  Bep.  843. 

There  is  rompiete  unanimity  as  to  the  doc- 
trine that  the  negligence  of  one  who  represents 
the  employer  in  hiring  and  discharging  men  Is 
chargeable  to  tbe  employer.  Oleeon  v.  Andrews 
(1897)  168  Mass.  261,  47  N.  E.  90 ;  Bosworth  v. 
Hogera  (1887)  27  C.  C.  A.  386,  53  U.  S.  App. 
620.  82  Fed.  97& ;  Baltimore  ft  0.  R.  Co.  v.  Hen- 
tbome  (1896)  19  C.  C.  A.  62S,  43  D.  S.  App. 
113,  73  Fed.  634 ;  Walker  T.  Boiling  (1853)  22 
Ala.  294  ;  Tyson  v.  South  ft  North  Ala,  B.  Co. 
(1878)  61  Ala.  554,  32  Am.  Rep.  8;  Matthews 
T.  Bull  (1897;  Cal.)  47  Pac.  778;  Murphy  v. 
Hughes  (1898)  1  Penn.  (Del.)  250.  40  Atl.  1S7; 
Justice  Pennsylvania  Co.  (1892)  180  Ind. 
3S1,  80  K.  B.  808;  Qnlney  MIn.  Co.j*^  Kltts 
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the  plaintiff  could  only  recover  compensa- 
toiy  damages  by  showing  gross  negligence. 
The  admimstratriz  was  entitled  to  compen- 
satory damages  if  the  death  resulted  frcmi 
negligence,  and  to  punitive  damages  if  it 
was  the  result  of  gi'oss  negligence.  Section 
6,  chap.  1,  Ky.  Stat.  There  are  many  deci- 
sioDB  of  this  court  to  that  effect.  It  is  only 
1^  virtue  of  the  Constitution  and  the  stat- 
ute that  there  can  be  a  recovery  of  damages 
for  the  loss  of  life  occasioned  by  negligence. 
If  the  accident  had  not  resulted  in  Josey's 
death,  and  he  had  sustained  injuries  there- 
by, he  could  have  maintained  bis  action  by 
showing  that  it  was  the  result  of  gross  neg- 


ligence. This  peculiar  condition  of  the  law 
results  from  the  facts  that  the  right  of  ac- 
tion for  the  loss  of  life  ia  given  by  the  Con- 
stitution and  statute,  and  the  other  right  to 
recover  for  injuries  exists  at  c<Nttmou  l^w. 

Ooimsel  ui^ge  that  the  case  should  be  re- 
versed because  of  objectionable  argument 
or  language  employed  oy  counsel  for  appel- 
lee on  the  argument  of  the  case  before  the 
jury.  The  bill  of  exceptions  does  not  even 
show  what  counsel  said  in  arguing  the  case 
before  the  jury;  hence  there  is  nothing  for 
the  court  to  consider  in  respect  to  that  mat- 
ter. 

The  judgment  is  affirmed. 


(IS79J  42  Mlcb.  84,  3  N.  W.  240;  Brown  v. 
OUcbHst  (1890)  80  Mich.  56.  46  N.  W.  82; 
Brown  v.  ^VlacMia  &  St.  F.  B.  Co.  (1880)  27 
HInn.  Ift'i,  8.S  Am.  Rep.  2S5,  6  N.  W.  484;  Har- 
per V.  Indianapolis  &  St.  L.  R.  Co.  (1871)  47 
Mo.  r>C7.  4  Am.  Rep.  353 ;  Maao  T.  Delaware  ft 
11.  Canal  Ca  (1888)  91  N.  Y.  406  (conductor 
put  a  man  on  the  list  of  extra  brakemen,  with- 
out any  Inqulr;  as  to  his  QuallflcatloDfl,  or  In- 
stnictlog  bim  as  to  the  rules  of  the  company)  ; 
O'Lau^blln  v.  New  York  0.  A  H.  R.  R.  Co. 
(1S871  27  N.  Y.  Week.  Dig.  109,  9  N.  Y.  S.  R. 
884,  Amrmed  in  (1880)  113  N.  Y.  623,  20  N.  K. 
876;  Sullivan  v.  Metropolitan  Street  R.  Co. 
(1900)  53  App.  DIv.  89,  65  N.  Y.  Supp.  842 
(BpeclaJ  point  raised  was  that  the  delinquent 
went  beyond  the  scope  of  his  proper  duties)  ; 
Fr&zler  v.  PenuBylvaola  R.  Co.  (1860)  38  Pa. 
104,  80  Am.  Dec.  467 ;  Texas  Mexican  R.  Co.  v. 
Whltmore  (1883)  S8  Tex.  276  (foreman  of 
bridge  gang  knew  that  engineer  of  pile  driver 
was  Incompetent). 

The  New  York  cases  cited  above  are  in  accord 
wltb  the  deciflioD  of  the  supreme  court  la  Wright 
T.  New  York  C.  U.  Co.  (1858)  28  Barb.  80,  which 
was  not  explicitly  concarred  In  ai  to  thia  point 
by  the  court  of  appeals,  where  It  was  observed 
([18021  25  N.  y.  thnt  the  responsibility 

of  the  master  was  a  debatable  question  on  the 
evidence  that  there  was  declared  to  be  at  all 
events  no  negligence  as  regards  the  selection  of 
the  delinquent  servant.  These  decisions  may  be 
r^i-ded  as  having  discredited  Kldwcll  v,  Hous- 
ton &  G.  N.  R.  Co.  (1877)  3  Woods,  313,  Fed. 
Cns.  No.  7,767,  where,  In  discussing  a  conten- 
tion of  plaintiff's  counsel  that  the  averment  In 
the  petition,  charging  that  the  "master  mechanic 
was  advised  of  the  habitual  negligence  and  gen- 
eral had  bablls  of  said  car  Inspector,  and  that 
he  failed  and  refused  to  discharge  him."  takes 
this  case  out  of  the  general  rule,  as  being  equiva- 
lent to  a  charge  that  the  company  bad  employed 
an  oaakllful  or  Incompetent  car  Inspector,  the 
mart  said :  "The  charge,  thus  vaguely  made, 
seems  to  me  only  to  amount  to  a  charge  of  neg- 
ligence on  the  part  of  the  master  mechanic  in 
not  reporting  the  character  of  the  car  Inspector 
to  the  officers  of  the  company,  and  does  not, 
therefore,  constitute  nn  rxcoption  to  the  general 
rule  that  a  railroad  compnuy  Is  not  liable  to  one 
i>f  Its  cmjiloyees  for  the  mere  negligence  of  an- 
other employee.  It  does  not  appear  that  tbe 
master  machinist  was  anything  more  than  a 
fellow  servant  of  the  car  Inspector  and  tbe 
plaintiff,  without  the  power  of  appointment  or 
removal.  Under  these  circumstances  the  diifond- 
ant  compatt,v  could  not  be  made  liable." 

A  complaint  framed  on  the  theory  of  negli- 
gence In  retaining  an  Incompetent  servant  need 
not  contain  a  specific  averment  that  be  had  au- 
thority, by  virtue  of  his  employment,  to  do  the 
aet  which  produced  the  Injury.  Gulf,  C.  &  S. 
F.  R.  Co.  T.  Ilerce  (1894)  7  Tex.  Civ.  App.  r>fl7. 
25  fl.  W.  1032.  The  acceptance  of  this  durtrine 
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Involves  tbe  conseqnence  that  It  Is  quite  frnmi- 
terlal  whether  the  negligent  person  was  a  part- 
ner or  an  employee  of  the  defendant,  since  the 
servant  must  succeed  on  either  theory.  Mc- 
.Mahon  T.  Davidson  (1867)  12  Minn.  357.  Gil. 
282. 

Negligence  which  consists  In  transferring  per- 
sons already  In  the  service  from  duties  which 
they  are  competent  to  perform  to  duties  for 
which  they  are  unfitted  Is  deemed  to  be  a  breacb 
of  the  personal  obligation  now  under  review. 
In  such  a  case  tbe  Inference  of  liability  fallows 
immediately  upon  proof  that  the  official  who 
made  the  transfer  was  acting  within  the  sropf 
of  his  powers.  Biackman  Thomson-HouBton 
Klectrtc  Co.  (1897)  102  Oa.  64,  20  S.  B.  120; 
Harper  v.  Indianapolis  ft  SL  L.  R.  Co.  (1871) 
47  Mo.  567,  4  Am.  Rep.  853  (engineer  viewed  as 
a  vice  principal  In  permitting  a  fireman  to 
run  hla  engine) ;  Lyttle  T.  Chicago  &  w.  M.  B. 
!  Co.  (1890)  S4  Utcb.  289.  47  N.  W.  571  (promlM 
of  yardmaster  that  a  fireman  should  not  run 
nn  engine  held  to  be  binding  on  a  railway  com- 
pany. In  this  doctrine,  which  was  adopted  at 
a  very  early  stage  la  the  development  of  the 
law  of  employers*  liability,  we  find  tbe  first 
recognition  of  tbe  fact  that  there  Is  a  logical  Id> 
consistency  involved  in  declaring  a  master  to  be 
subject  to  an  absolute  duty  and  yet  not  re- 
sponsible for  the  negligence  of  the  person  to 
whom  that  duty  has  been  delegated.  See  the 
opinion  of  Shaw,  Ch.  J.,  In  Farwell  BostOD 
&  W.  R.  Corp.  (1842)  4  Met.  40.  38  Am.  Dec. 
339, 

That  the  principle  to  which  this  fact  points 
was  applied  to  the  doty  of  hiring  suitable  serv- 
ants several  years  before  the  courts  advanced 
to  the  conception  of  a  generallaatlon  on  the 
same  lines,  with  respect  to  the  entire  class  of 
nbsoiute  duties,  seems  to  have  been  a  result  of 
the  prominence  which,  from  the  very  outset,  was 
given  to  the  conception  that  the  doctrine  of 
common  employment  Is  subject  to  the  gnallGca- 
tion  that  the  servant,  ''when  he  engagea  to  mn 
the  risks  of  his  service.  Inclnding  those  arising 
from  the  nogllgcnco  of  fellow  servanls.  hns  a 
right  to  understand  that  tbe  master  has  tsKen 
reasonable  care  to  protect  him  from  such  risks 
by  asBociatlngblm  only  wlthpersons  of  ordinary 
skill  and  care."  liutcblnson  v.  York,  N.  ft  B. 
R.  Co.  (ISriO)  5  Exch.  348.  19  L.  J.  Exch.  N.  S. 
■J'JC,  14  Jiir.  837.  per  Alderson,  B.  See  twte  to 
Smith  V.  St.  Louis  ft  a.  F.  R.  Co.  (1889;  Mo.) 
!S  L.  U.  A.  3G9. 

The  connection  between  the  doctrine  in  Its 
positive  form  and  as  a  mere  qualification  of  tbe 
doctrine  of  common  employment  Is  well  shown 
in  Walker  v.  Boiling  (1853)  22  Ala.  294.  There 
I'helan,  J.  (p.  314),  after  stating  the  two  doc- 
trines oatabltshed  by  the  earlier  cases  to  be 
iliat  llie  raafter  U  bound  to  use  ordinary  care  in 
providing  comp>>tcnt  servants,  and  that  the  serv- 
'  ant  impliedly  stipulates  to  ran  the  ordinary 
'  r'SKf.  of  the  service,  among  which  are  to  he  '-  i' 
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<  Cal  ) 

1.  It  la  llie  dnty  of  «.n  electric  compuir 
t*  ivmrH  ot  the  d&niKeF  Kn  employee 
wko  im  hired  to  illa:  iioleit  repair  poles, 
and  to  do  otber  work  on  tbe  ground,  and  who 
to  Its  knowledge  is  aoacqualoted  with  the  . 
dangerooB  character  of  the  work  of  a  line-  ' 


sldered  acta  of  negligence  on  the  part  of  a  fel- 
low servant,  proceeded  thus:  "But  the  mas- 
t«r  does  not  dlseharBe  this  dntr,  or.  In  oth^ 
words  does  not  aae  due  care,  when  he  exposes 
the  servant  to  danger  associating  with  him 
In  a  service  of  peril  those  who  are  wanting  in 
ordlnarr  ekilt  and  prudence ;  and  If  the  master  ' 
chooses  to  do  this,  or  his  agent  does  It,  the  for- 
mer  will  be  held  accountable  and  It  la  no  ezcose 
for  him  to  aay,  'I  delegated  a  duty  arising  from 
the  relation  I  occupy  to  a  third  peraon,  who 
ivas  la  atJ  respects  competent  to  discharge  It. 
and  his  neglect  was  one  of  the  rlska  which  the 
servant  took.'  T'le  answer  would  be,  that  the 
agent  must  be  regarded  as  the  master,  and  not 
as  the  serrant,  so  far  as  this  duty  was  eon- 
cemed.  In  the  present  case  the  evidence  shows 
gross  negligence,  and  a  criminal  inattention  to 
his  duties,  on  the  part  of  tbe  engineer.  It  was 
the  datj  of  the  captain  to  protect  the  subordin- 
ate agents,  employed  In  the  common  business, 
from  the  probable  consequences  of  mcb  neglect 
by  the  prompt  discharge  of  the  person  wbo,  by 
hli  carelessness  and  reckleB8nesB,'waa  endanger- 
ing the  Uvea  of  all  on  board ;  and  this  duty,  as 
we  have  already  said,  devolved  upon  him,  not 
as  the  servant,  but  as  tbe  master,  as  the  repre- 
sentative of  the  owner.  This  duty  be  did  not 
dlacliarge :  and  for  the  Injurious  conBequences 
of  this  neglect  the  owner  Is  responsible.  .  .  . 
But  an  important  Inquiry  meets  os  here,  not  em- 
braced by  these  principles,  and  which  we  do  not 
find  to  be  covered  by  any  of  the  adjudicated 
cases.  It  is  thla:  When  there  li  a  general 
manager  or  superlntMident  of  the  service,  with 
inferior  agents  or  servants,  or  classes  of  agents 
or  aerranta,  under  him,  and  such  general  man- 
ager or  superintoident  is  inveated  by  the  com- 
mon employer  with  the  dnty  and  anthorit?  of 
emplojins  and  dismissing  thOM  who  are  under 
htm,  are  acts  of  n^ilgence  on  the  part  of  such 
general  manager  to  be  considered  as  falling 
witliin  tbe  ordinary  risks  of  the  service,  for 
which  the  common  employer  ts  not  responsible? 
And  again  :  even  if  other  acta  of  negligence  will 
he  so  regarded,  are  we  ao  likewise  to  regard  hla 
acts  of  negligence  in  not  ^ercialng  reasonable 
care  and  diligence  in  not  employing  competent 
Inferior  officers  and  servants,  or  In  not  dismiss- 
ing such  as  prove  Incompetent?  In  regard  to 
all  other  acts  of  negligence  on  the  part  of  the 
genera]  manager  or  snperintemdent,  I  decline  to 
express  an  opinion  until  the  case  arises.  But 
with  respect  to  the  last-mentioned  kind  of  neg- 
ligence, namely  :  that  of  falling  to  exercise  rea- 
sonable care  In  procortng  competent  Inferior  offl* 
cera  and  agents,  whwe  that  falls  within  the 
■cope  of  his  duty,  or  In  dismissing  such  as  prove 
to  be  Ineompetent, — I  must  bold  that  they  can- 
not be  included  among  the  risks  for  which  the 
master  or  common  employer  shall  not  be  held 
responsible.  To  hold  otbnvlse  would  be,  as 
I  maintain,  to  destroy  the  valnable  general  prin- 
ciple tecoKnIsed  and  established  in  the  very 
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man,  upon  ordering  him  to  ascend  a  pole  and 
scrape  a  wire,  and  It  cannot  relieve  Itself 
from  liability  for  injuries  caused  by  noncom- 
pliance with  such  duty  by  delegating  Its  per- 
formance to  a  foreman  who  is  In  a  general 
sense  a  fellow  servant  of  the  person  injured. 
IS.  A  verdict  for  l^tS,000  In  favor  of  an  em- 
ploj  ee  of  an  electric  company,  who  was  badly 
injured  by  falling  from  a  pole  on  account  of 
contact  with  a  live  wire,  for  which  the  com- 
pany  was  reRpon<<lble,  will  not  be  set  aside 
by  tbe  apellate  court  as  excessive. 
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cAsea  which  have  been  quoted,  In  which  It  Is 
held  to  be  the  duty  of  every  master  or  prin- 
cipal to  provide  men  of  ordinary  care  and  skill 
for  each  particular  station,  for  the  safety  and 
protection,  not  only  of  strangers,  but  of  those 
engaged  In  his  service.  This  duty  of  the  mas- 
ter Is  expressly  retained  in  the  very  cases  where 
he  Is  held  not  to  be  subject  further  than  this 
for  Injuries  which  may  resuJt  to  one  servant 
from  the  acts  of  negligence  of  his  fellow  serv- 
ant. Whether  the  master  will  do  this  or  not  Is 
no  port  of  the  ordI<nary  risks  of  the  service ;  he 
Is  strictly  held  to  tbe  performance  of  It  at  all 
times.  ...  It  follows,  also,  that  tbe  law 
will  not  allow  any  shift  by  which  that  may  be 
dime  Indirectly  which  cannot  be  done  dlrMtly ; 
In  other  words,  the  lav  will  not  allow  a  master, 
whose  duty  It  Is  to  employ  none  but  men  of 
ordinary  care  and  skill,  in  all  branches  of  the 
service,  to  devolve  the  duty  of  making  such  em- 
ployment on  his  general  manager,  who  may  be 
irresponsible,  and  by  such  means  become  Irre- 
spontible  himself,  for  a  neglect  of  this  import- 
ant duty.  As  to  that  much,  tbe  general  mana- 
ger must,  upon  principle,  be  held  to  be  the  agent 
of  the  master,  not  only  to  the  world  at  large, 
but  to  his  Inferior  officers  and  servants;  and  his 
neglects  in  thla  regard  will  be  the  neglects  of 
tbe  common  employer  even  as  to  them.  If  he 
employs  or  retains  Incompetent  subordinates, 
the  master  will  be  responsible  for  such  on 
act  of  negligence  ou  the  part  of  his  general  man- 
ager, even  to  a  person  engaged  In  the  same  serv-  ' 
Ice  with  the  general  manager."  See  also  the 
comments  on  this  ease  In  Tyson  v.  Boatb  A 
North  Ala.  R.  Co.  (1878)  61  Ala.  654,  82  Am. 
Rep.  8. 

1.  Duty  to  nmplotf  ssreants  MjfMent  4»  mimber 
for  the  vtork  hamd. 

An  absolute  duty  which,  logically  speaking, 
may  be  connected  with  the  hiring  of  competent 
Berrants  or  the  institution  and  maintenance  of 
a  safe  system.  Is  tbe  duty  of  seeing  that  the 
number  of  persons  employed  Is  sufficient  to  pre- 
vent each  ot  them  from  being  exposed  to  that 
class  ot  risks  which  results  from  an  Inadequacy 
of  the  force  available  for  tbe  work  In  hand. 
In  nike  V.  Boston  &  A.  B.  Co.  (1873J  63  N.  T. 
B49,  18  Am.  B^.  MB.  the  leading  case  on  this 
doctrine,  It  was  contended  by  counsel  tor  defend- 
ant. (1)  that  the  company  was  not  liable,  be- 
cause the  agent  had,  in  fact,  employed  a  third 
brakeman  to  go  upon  this  train,  who,  by  reason 
of  oversleeping,  failed  to  get  aboard  in  time, 
and  hence,  that  the  Injury  must  be  attributed  to 
his  negligence,  and  (2)  that  such  negligence,  if 
attributable  to  the  general  agent  In  not  supply- 
ing his  place  with  another  man,  must  be  re- 
garded as  committed  while  acting  In  the  capa- 
city <rf  a  mere  co servant.  Bat  the  court  said : 
"Neither  of  these  positions  is  tenable.  The  hir- 
ing of  a  third  brakeman  was  only  on;  of  the 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  tar  Lob  Angeles 
County  in  favor  of  plaintiS  in  aji  acticHi 
brought  to  recover  dainagee  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.  Affirmed. 

Tbe  facts  are  stated  in  the  opinion. 
Measars.  Gibbon  ft  Hal>tod  and  W.  A. 
Cbeaey  for  appellant. 

Messrs.  Henry  T.  0«Ktt  and  W.  I. 
Foley,  for  respondent: 

Respondent  waa  inexperienced.  Appel- 
lant owed  him  tbe  personal  duty  of  warning 
and  instructing  him  about  the  dajigers  con- 
nected with  the  transformer  or  converter. 
Appellant's  delegation  of  tbe  performance 
of  thia  duty  to  Buroe  did  not  shift  its  lia- 
bility to  respondent  Mcauae  of  Burge^B  tail- 
ure  to  warn  and  instruct.  His  failure  to 
warn  and  instruet  respondent  of  tbe  danger 


from  the  converter  and  wires  at  the  time  ot 
the  accident  was  tiie  failure  of  appellaj[it  to 
perform  a  personal  duty,  and  it  is  liable  tor 
negligence. 

1  Sbearm.  &  Redf.  Neg.  5tb  ed.  S  £06; 
Buswell,  Personal  Injuries,  9  202;  Myhan 
v.  Louisiana  Electric  Light  A  Powor  Co.  41 
La.  Ann.  964,  7  L.  B.  A.  172.  6  So.  799;  /»- 
german  v.  Moore,  90  Oal.  420,  27  Pac.  306; 
Ittjan  V.  Los  Angelee  loe  A  Cold  Storage  Co. 
112  Cal.  244,  32  L.  R.  A.  524,  44  Pac.  471; 
Gibson  V.  Sterling  Furniture  Co.  113  Cal.  6, 
45  Pac.  5;  Verdelli  v.  Qraj^a  Harbor  Com- 
mercial Co.  115  Cal.  523,  47  Pac.  364;  Foley 
V.  California  Horseshoe  Go.  115  Cal.  195, 
47  Pac.  42;  Hanley  v.  Calif omia  Bridge  A 
Constr.  Co.  127  Cal.  232,  47  L.  B.  A.  597, 
69  Pac  S79;  Higgint  t.  Wtllioma,  114  OaL 
182,  46  Pac.  1041. 

Tha  dut^  of  appellant  to  warn  and  in- 


steps projier  to  be  taken  to  discharge  the  prin- 
cipal's dutr.  wbtch  was  to  supply  with  sulDelent 

help  and  machlDeiT,  and  propei-1;  despatch,  the 
train  in  question,  and  this  duty  remained  to  be 
performed  although  tbe  hired  braliemaii  failed 
to  wake  np  in  time,  or  was  sick,  or  failed  to  ap- 
pear for  any  other  reason.  It  was  negligent  for 
the  company  to  start  the  train  without  BUiQcIent 
help.  Tbe  acts  of  Rockefeller  [the  head  conduc- 
tor] cannot  be  divided  up,  and  a  part  of  them 
r^rdcd  as  those  of  the  company,  and  the  other 
part  as  those  of  a  coservant  merely,  for  the  ob- 
vious reason  that  all  his  acts  constituted  bat  a 
single  duty.  His  acts  are  IndivlBlble,  and  the 
attempt  to  create  a  dlatlnctlon  in  their  charac- 
ter would  involve  a  refinement  In  Cavor  of  cor- 
porate immunity  not  warranted  by  reason  or 
authority.  As  well  might  tbe  company  be  re- 
lieved If  the  train  was  started  without  an  en- 
Blneer,  or  without  brakes  or  with  a  defective  en- 
gine. The  same  duly  rested  upon  the  company, 
though  every  man  employed  had  died  or  run 
away  during  the  night,  and  if  negligent  In  dis- 
charging it,  either  by  acts  of  commlsBlon  or 
omission,  whether  In  employing  improper  help, 
or  not  enough  of  It,  or  In  not  requiring  their 
presence  upon  the  train,  It  is,  upon  every  Just 
principle,  responsible  tor  the  consegaencea  Nor 
la  tbe  company  relieved,  although  negligence 
may  be  Imputed  to  the  defaulting  brakeman. 
The  only  effect  of  that  circumstance  would  t>e 
to  make  the  negligence  ctmtrlbutorr  with  tbe 
brakeman,  but  would  not  affect  tbe  liability  of 
the  company."  This  case  waa  followed  in 
Booth  V.  Boston  &  A.  R.  Co.  (1878)  73  N.  T.  38, 
29  Am.  Bep.  97  (involving  dmilar  facts) ; 
Helner  t.  Heuvelman  (1879)  IS  Jones  A  S.  88. 
See  aiso,  to  the  same  effect,  Boden  v.  Demwolf 
(1893>  o6  Fed.  846 ;  Cheeney  v.  Ocean  3.  S.  Co. 
(1893)  82  Ga.  726,  19  S.  E.  33.  On  the  author- 
ity of  this  last  case  it  has  been  held  that  an  em- 
ployer does  not  discharge  his  full  duty  in  keep- 
ing a  place  reasonably  safe  by  giving  warnings 
of  threatened  or  impending  danger  when  the 
employee  chained  with  the  duty  of  giving  the 
warniogK  la  so  engrossed  and  busy  with  his  other 
duties  that  he  cannot  properly  and  efDciently 
give  tbe  necessary  warnings.  Tbe  Pioneer 
(1397)  78  Fed.  600. 

Where  no  emploree  at  all  has  been  astigned 
for  the  performance  of  a  duty  connected  with 
the  operation  of  machinery  the  master  cannot 
take  advantage  of  the  rule  that  the  neglect  ot 
an  employee  who  is  famished  with  the  means 
and  conveniences  for  keeping  machinery  In 
proper  condition  for  safe  operation,  and  charged 
wltb  that  duty,  is  not  chargeable  to  the  master 
in  case  of  an  Injury  to  another  employee.  Pres- 
cott  T.  J.  Ottman  Llthograpblng  Co.  (1897)  20 
64UR.  A. 


App.  Dlv.  307,  4(t  N.  7.  Sopp.  812  (no  oiler  ap- 
pointed for  macbloery),  Distinguishing  Webba 
v.  Piper  (1888)  109  N.  T.  496.  17  N.  B.  216.  and 
similar  cases.    Sea  VII.  d,  tupra. 

J.  Duty  to  frame  ruiea  md  roffubtUona  for  the 
eonduot  of  the  basinesa 

All  the  American  courts  are  agreed  that  the 
duty  of  framing  such  general  rules  and  regula- 
tions as  a  prudent  man  would,  under  the  circtun- 
slatices,  see  to  be  necessary  for  the  elimination 
of  dangers  of  certain  classes,  belongs  to  the  cat- 
egory of  those  whlcb  the  master  cannot,  eze^t 
nt  his  peril,  assign  to  a  servant.  Nortbera  P. 
R.  Co.  V.  Peterson  (1896)  162  U.  S.  346.  40  U 
ed.  994,  16  Sup.  Ct.  Rep.  843  ;  Dana  v.  New  Tork 
C.  &  H.  R.  R.  Co.  (1883)  92  N.  T.  630 ;  SbeChaD 
T.  New  York  C.  &  H.  B.  R.  Co.  (1888)  91  N.  Y. 
332 ;  Slater  t.  Jewett  (1881)  85  N.  Y.  61.  89 
Am.  Rep.  627 ;  Ford  v.  Lake  Shore  ft  M.  8.  R. 
Co.  (1801)  124  N.  T.  493,  12  L.  R.  A.  454,  2S  N. 
H.  1101 :  Boaworth  v.  Rogers  (1897)  27  C.  C.  A. 
385,  63  U.  S.  App.  620,  82  Fed.  975 ;  and  tbs 
oases  cited  below. 

The  earliest  suggestion  of  tbe  doctrine  sa^Bs 
to  be  that  reported  in  Little  Miami  B.  Co.  v. 
Stevens  (18-51)  20  Ohio,  415,  where  tbe  Ohio 
doctrine  as  to  superior  servants  waa  laid  down. 
Chief  Justice  Hitchcock  thought  that,  on  tbe 
facts,  the  case  mlgbt  be  decided  in  tbe  same 
way  without  running  counter  to  Farweli  t.  Boa- 
ton  ft  W.  B,  Corp.  4  Met.  49,  88  Am.  Dec.  839. 
and  othera  of  a  like  character.  He  oHisldered 
that  the  negligence  was  really  that  of  tbe  com- 
pany itself,  or  Its  Immediate  agent,  the  auperin- 
tendent.  In  omitting  to  see  that  the  engineers 
and  conductors  of  both  trains  had  tbe  same  time 
cards. 

Apparently  tbe  same  principle  Is  accepted  In 
England,  though  the  apecifle  antborlty  on  tbls 
point  Is  less  uaequlvocal  than  that  tor  the  non- 
delegable quality  of  the  duty  ot  supplying  safe 
Instru  mentalltiea 

In  Sniltb  V.  Baker  (1891)  A.  C.  82^  353,  60 
L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  8.  467.  55  J. 
P.  660,  Lord  Watson  laid  It  down  that  tbe  mas- 
ter is  "no  less  responsible  to  his  workmen  for 
personal  Injuries  occasioned  by  a  detective  sys- 
tem of  nsing  machinery  than  tor  injuries  cansed 
a  defect  In  tbe  machinery  Itself."  This  re- 
mark was  made  In  a  case  tried  after  the  pas- 
sage of  the  employers'  liability  act.  But  the  au- 
thorities cited  were  the  statements  made  by 
Lord  Chelmsford  in  Bartonshlll  Coal  Co-  v.  Mc- 
Guire  (1858}  3  Macq.  H.  L.  Cas.  310,  4  Jar.  N. 
S.  773,  and  by  Lord  Wensleydaie  In  Weemn  v. 
Hatbleson  (1861)  4  Macq.  H.  L.  Cas.  226.  b<>ih 
decided    under    common-law    prlnciplea  Sc« 

Digitized  by  Google 


1001.  TwDWoan  t.  Los  ANenuu  Xlbotbio  Co.  87 


strnet  respondeat  because  of  his  inexperience 
and  the  liAzardous  nature  of  the  business  in 
which  be  was  employed  was  personal  to  it, 
and,  although  it  del^^ated  its  performance 
to  Surge,  its  p«wn^  duty  did  not  shift 
from  it  because  of  Surge's  failure  to  warn 
and  instruct. 

1  Shearm.  &  Hedf.  Ncg.  |  204;  Buswell, 
Personal  Injuries,  S  202,  p.  334;  Jfiller  v. 
MitaouH  P.  R.  Go.  109  Mo.  350,  19  S.  W. 
58:  AtUu  Engine  Works  v.  Randall,  100 
Ind.  293,  50  Am.  Rep.  798 ;  Dayharsh  v.  Han- 
nibal <£  St.  J.  R.  Co.  103  Mo.  570,  15  S.  W. 
554;  Nail  v.  Louisville,  N.  A.  A  0.  R.  Co. 
129  Ind.  264,  28  N.  E.  183,  611;  Wolski  T. 
Knapp-Slout  d  Oo.  Co.  90  Wis.  178,  63  N. 
W.  S7;  Rillabnro  Oil  Co.  v.  White  (Tex.  Civ. 
App.)  54  S.  W.  432;  Galveston,  H.  d  8.  A. 
R.  Go.  V.  Hughes,  22  Tex.  Giv.  App.  134,  54 
S.  W.  264;  Ja^nes  v.  Ravides  Lumber  Go.  50 
La.  Ann.  717,  44  L.  R.  A.  33,  23  So.  469; 


aleo  the  obBenratlotu  of  Lonl  Cranworth  In  Bar- 
tonshlll  Coal  Co.  v.  ReW  (1868)  3  Macq.  H.  L. 
<;aB.  266,  4  Jur.  N.  S.  767,  which  are  equally  ex- 
plicit 03  to  the  master's  liability  for  an  unsafe 
system. 

It  Is  the  duty  of  the  master  to  supervise,  di- 
rect, and  control  the  operation  and  manasemeut 
<a  hia  business  bo  that  no  Injury  shall  ensue  to 
Ua  empfoyees  through  bis  own  carelessness  or 
nesiilgence  In  carrying  It  on,  or  else  to  furnish 
•ome  person  who  will  do  so,  for  whom  he  must 
stand  sponsor.  Hunn  Ulchlgan  C.  R.  Co. 
<1889)  78  Mich.  fiU,  T  L.  B.  A.  BOO,  44  N.  W. 
802. 

If,  therefore,  he  chooses  to  leave  to  an  em- 
ployee the  regulation  of  matters  which  he  ought 
to  have  provided  for  by  specific  rules,  such  em- 
ployee will  be  regarded  as  bis  representative. 
Hannibal  &  St.  J.  R.  Co.  v.  Fox  (18S4)  31  Kan. 
686,  :i  Pac.  820  (car  repairer  held  entitled  to 
maintain  an  action,  where  the  company  had 
made  no  rules,  and  furoislied  no  flags  as  signals, 
and  left  everything  wblch  concerned  the  work 
to  the  management  of  the  foreman)  :  Fool  v. 
S-iuthem  P.  Co.  flSi)9l  20  Utah,  210,  58  Pac 
S36  (similar  facts)  ;  Ix>ul9Ville,  B.  &  St.  L.  Con- 
■ol.  B.  Co.  V.  Hanning  (1892)  131  Ind.  628,  31 
N.  E,  187  (foreman  of  car  repairers  did  not  set 
a  signal  flag  to  protect  a  workman — -no  mles 
on  the  subject)  ;  Laebfce  v.  Chicago,  M.  h  St. 
P.  B.  Co.  (1888)  SO  Wis.  127,  48  Am.  Bep.  488, 
17  N.  W.  870  (employee  not,  as  matter  of  law. 
free  from  liability  where  the  Injury  was  doe  to 
a  lack  of  proper  precautions,  though  the  im- 
mediate cause  of  the  accident  was  bis  obedience 
to  the  order  of  bis  foreman,  a  feUow  servant,  In 
dfrpcttnghim  to  workwith6nt  seelngtbat  bewas 
protected  in  some  way)  ;  Bedington  v.  New  York, 
IP.  &  W.  K.  Co.  (1895)  84  Hun.  231,  32  N.  Y. 
Supp.  535  {no  rules  provided  for  the  loading  of 
cars  In  soch  a  manner  as  to  prevent  unnecessary 
danger  to  servants  coupling  them). 

Tn  Tuily  V.  New  York  ft  T.  S.  S.  Co.  (1896) 
10  App.  DIT.  468,  43  N.-Y.  Sapp.  29,  the  plain- 
tiff, owing  to  there  being  no  llgbt  between  tbe 
dncks  of  a  ship,  fell  Into  an  uncovered  hatchway, 
aad  It  was  contended.  In  behalf  of  the  defendant, 
that,  as  it  bad  provided  snfflclcnt  lamps  for  the 
use  of  employee^  the  want  of  light  was  attrib- 
utable, not  to  Its  negligence,  but  to  theirs.  Bot 
the  court  said :  "There  Is  evidence  tending  to 
prove  that,  when  a  vessel  arrives  at  tbe  dock, 
men  api>earlng  aboat  there  are  employed  to  take 
off  the  cargo  and  to  reload  It  with  freight,  and 
tliat  they  may  have  had  no  experience  in  the 
work  thej  are  called  upon  to  perform  In  that 
service.  They,  unadvised,  may  not  know  of  the 
facUltlea  which  can  be  afforded  them  when  clr- 
.>4  L.  R.  A. 


Bannon  v.  Lute,  158  Pa.  166,  27  Atl.  890; 
Brennan  y.  Gordon,  118  N.  Y.  489,  8  L.  R.  A. 
818,  23  N,  E.  810;  Lewis  v.  Seifert,  116  Pa. 
628,  11  AU.  618;  McQuillan  v.  Willimantio 
Electrio  Light  Oo.  70  Conn.  716,  40  Atl.  928. 

The  personal  dutjes  of  the  mu^r  are 
nontranaferable,  and  liability  remains  even 
after  the  del^^tion  of  tbeir  performance  to 
a  Buperintendentt  agent,  or  fellow  servant. 

Daves  v.  Southern  P.  Co.  98  C&l.  24,  32 
Pac.  708;  Mullin  v.  Califomia  Horseshoe 
Go.  106  Oal.  77,  38  Pac.  535;  Verdelli  v. 
Gray's  Harbor  Commercial  Oo.  115  Cal.  524, 
47  Pac.  364;  Oallan  v.  Bull,  113  Cal.  600, 
45  Pac.  1017;  Biggint  t.  WilUams,  114  Cal. 
181,  45  Pac  1041. 

The  question  of  the  suffiden^^  and  ex- 
plicitness  of  instructions  givim  or  supposed 
to  be  given  hy  a  master  to  a  seivant  is  one 
of  fact^  to  be  determined  by  the  jury. 

Buswell,  Personal  Injuries,  pp.  336,  337; 

cumstances  render  their  oae  and  application  de- 
sirable for  safety.  Conditions  like  that  which 
caused  the  failure  of  the  plaintiff  to  avcid  the 
danger  which  he  encountered,  it  may  be  as- 
sumed, are  liable  to  arise  and  be  produced  In  like 
manner.  It  would  therefore  seem  to  be  reason- 
ably incumbent  upon  the  defendant  to  have  some 
system  by  way  ot  rules  or  regulations.  The 
availability  of  protective  means  and  appliances 
to  tbe  workmen  Is  not  necessarily  of  any  bene- 
fit to  them  unless  they  are  advised  of  tt.  It 
may  be  that,  If  the  defendant  had  provided  rules 
which  required  those  In  charge  of  the  worit  to 
advise  the  workmen  the  precautionary  means 
of  protection  which  could  be  had,  the  plaintiff's 
misfortune  might  not  have  occurred.  .  .  . 
It  does  not  appear  that  tbe  defendant  bad,  by 
any  rules  or  regulations  whatever,  required  or 
directed  the  agents  to  advise  workmen  tempo- 
rarily employed  to  work  upon  the  steamships,  In 
loading  and  unloading,  of  any  precautionary 
means  which  it  might,  for  their  safety,  be  or  be- 
come dealrable  to  use.  For  this  reason  wa 
tbink  that  the  question  whether  the  defendant 
was  chargeable  with  negllgenoe  was  for  the 
Jury." 

In  Busbby  v.  New  York,  U  B.  &  W.  R.  Co. 
(1887)  107  N.  Y.  374,  14  N.  E.  407,  where  the 
plaintiff  was  Injured  through  the  defective  load- 
ing of  a  railroad  car,  the  defendant  relied  optni 
Its  "system,"  which  was  to  let  the  shipper  load 
and  Stake.  whll&  as  to  Inqtectlon,  Its  evidence 
only  tended  to  show  that  If,  In  the  general  per- 
formance of  the  duties  of  their  employment,  tbe 
station  agent  found  anything  out  of  the  w^, 
he  should  correct  It,  or  It  the  conductor  or 
brakeman  saw  a  defect,  he  should  report  It  to 
the  station  master.  No  special  duty  was  im- 
posed on  either  in  regard  to  tospectlon,  nor  di- 
rection given  as  to  Its  manner.  The  court  said  : 
"The  .  .  proposition  of  the  defendant  Is, 
tbat  'It  is  not  necessary  to  this  case  to  decide 
whether  the  stakes  In  question  were  or  were  not 
appliances  or  machinery  within  the  meaning  of 
the  rule  Invoked  by  tbe  supreme  court  at  tbe 
general  term'  .  .  .  'for  tbe  reason  that  the 
liiyatem  under  which  they  were  furnished,  in- 
spected, and  employed  was  perfectly  well  known 
to  tbe  plaintiff,  and  be  to<A  the  risks  of  the  con- 
seqaencea  of  that  system.'  There  was  no  sys- 
tem an  to  this  matter.  If  the  evidence  shows 
that  such  practices  had  obtained  before,  it 
merely  shows  that  tbe  defendant  chose  to  dele- 
gate a  duty  to  the  shipper  which  the  corporation 
should  have  performed.  It  is  equally  reaiKtnslble 
for  his  negligence ;  bis  negUgmce  la  Its  ne^i- 
gence." 

So,  also.  If  the  servants  whose  acts  caoMd 
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OfcopMt  V.  Badger  Paper  Co.  83  Wis.  192,  53  i 
N.  W.  462 ;  Verdelli  v.  ffroy's  Harbor  Com- 
meroial  Co.  115  Cal.  525,  47  Pac.  304;  Ban- 
ley  V.  California  Bridge  <£  Oonstr.  Co.  127 
Gfkl.  232,  47  L.  R.  A.  687,  59  Pac.  581. 

BeBpondent  was  ordered  by  Surge  to  a 
post  of  danger  under  the  assurance  that  the 
same  was  safe.  While  working  at  that  poat, 
in  obediNice  to  the  rulea  of  appellant,  the 
risk  was  increased  witliout  respondent's 
knowledge  and  without  his  fault.  Burge 
failed  to  perform  appellant's  pers<nial  duty 
of  warning  respondent  of  the  new  danger, 
And  the  failure  resulted  in  his  injury. 
Burge^  in  so  fax  as  he  fsiled  to  perform  this 
personal  duty,  was  not  a  fellow  servant,  but 
a  vice  principal  and  appellant's  alter  ego, 
and  appellant  became  liable  tor  his  acts  and 
omissions. 

IlUnoia  Steel  Oo,  t.  SoKgrnanoutahi,  162 


I  m.  455,  44  N.  E.  876;  1  Shearm.  &  Redf. 
Neg.  pp.  374,  375,  §  233,  pp.  417,  418;  Dat  f» 
V.  Southern  P.  Co.  98  Giil.  24,  32  Pac.  708; 
Callan  v.  Bull,  113  Cal.  600,  45  Pac.  1017; 
Niaon  T.  Selby  BmelHng  <C-  Lead  Vo.  102 
Gal.  458,  36  Pac.  803;  Hankins  t.  New  York, 
L.  E.  d  W.  R.  Co.  142  N.  Y.  416,  25  L.  R.  A. 
390,  37  N.  E.  46C;  McCorern  v.  Central  Ver- 
mont R.  Co.  123  N.  Y.  288,  25  N.  E.  373; 
Atlas  Engine  Works  v,  Randall,  100  Ind. 
293,  50  Am.  Rep.  798 ;  Nail  v.  Louisville,  \. 
A.  «£  C.  R.  Oo.  129  Ind.  264,  28  N.  E.  183, 
611 :  Galveston,  H.  A  8.  A.  R.  Co.  v.  Eughea, 
22  Tex.  Civ.  App.  134,  54  S.  W.  264. 

Where  a  servant  is  transferred  to  new 
duties,  and  the  risks  are  more  hazardous 
than  he  has  a  right  to  expect,  he  does  not 
assume  such  risks,  and  the  omission  of  tlie 
mast^  to  instruct  or  warn  him  is  actionable 
negligence.  ■ 


the  injury  were  "acting  without  any  known  rule 
or  regulation,  and  simply  following  a  dangerous 
practice  aanctloned  by  time  and  custom,  the  re- 
sult might  be  Imputed  to  the  neglect  o(  the  de- 
fendant tn  omitting  to  change  the  method  of 
doing  the  work  and  adopting  a  ssfer  one."  Do- 
ing T.  Mew  York,  O.  &  W.  B.  Co.  (1897)  161  N. 
Y.  578.  45  N.  B.  1028. 

This  Is  the  ratiouate  of  the  dedrion  Id  Smrd 
T.  Cameron  (1839)  1  Danl<q»,  B.  &  BL  Sc.  Sess. 
Cfts.  403,  where  the  master  was  held  to  be  llRble 
to  a  quarryman  who  was  Injured  by  the  firing 
of  a  blast  before  he  had  time  to  reach  a  place 
of  shelter,  the  evidence  being  that  the  shot  was 
fired  In  accordance  with  the  usual  and  Invet- 
erate practice  of  the  quarry.  This  case  was 
cited  In  Bartonahlll  Coal  Co.  v.  Held  (1858)  3 
Macq.  H.  I..  CaA  266,  4  Jar.  N.  S.  767,  in  sup- 
port of  the  proposition  that  the  doctrine  of  com- 
mon employment  was  unknown  to  the  law  of 
Scotland  but  Lord  Cranworth  pointed  out  that 
tlie  decision  did  not  turn  apon  the  negligence  of 
the  fellow  workmen  who  flred  the  shot,  and  ex- 
pressly stated  that  It  was  Justifiable,  on  the 
ground  that  "tbe  injury  waa  evidently  the  re- 
snlt  of  a  detective  system  not  adequately  pro- 
tecting tbe  workmen  at  the  time  of  the  explo- 
sltma"  A  similar  construction  was  put  apon 
the  case  by  Lord  Chelmsford  In  Bartimshlll  Coal 
Co.  V.  McGulre  (1658)  3  Uacq.  H.  L.  Cas.  810, 
4  Jnr.  K.  S.  773. 

A  servant  who,  acting  upon  the  authority  con- 
ferred on  him,  has  made  a  rule  which  Is  reason- 
ably necessary  for  the  protection  of  his  subordi- 
nates, Is,  of  course,  a  representative  of  the  mas- 
ter In  regai-d  to  the  suspenslMi  or  abrogation  of 
that  rule.  Blchmond  Granite  Co.  v.  Bailey 
(1896)  92  Va.  654.  24  8.  B.  382. 

k.  Dvtg  to  bring  regulations  to  the  knoielcdge  of 
employees. 

The  duty  of  framing  suitable  rules  being 
certainly  nonassignable.  It  would  seem  to  be 
a  necessair  inference  that  the  subsidiary  duty 
of  publication,  without  the  performance  of 
which  the  framing  would  be  an  idle  formality, 
must  also  be  nonassignable.  Tbe  authorities 
upon  the  subject,  however,  are  very  meagre,  and, 
such  as  tbey  are,  conflicting.  On  the  one  hand. 
It  is  held  that  a  section  foreman  on  whom  Is 
devolved  the  duty  of  Informing  his  bands  of 
a  rule  that  extra  trains  may  be  expected  at  any 
time  without  notice.  Is  pro  hoc  viee  the  repre- 
■entatlve  of  the  company.  Olson  v.  St.  Paul, 
M.  &  M.  R.  Co.  (1888)  38  Minn.  117,  85  N.  W. 
866.  Compare  tbe  argument  of  the  conrt  In 
Tally  V.  New  York  ft  T.  8.  8.  Co.  (1806)  10  App. 
Dlv.  463,  42  M.  Y.  Supp.  29,  as  quoted  In  the 
64L.  K.  A. 


preceding  subdivision.  On  tbe  other  hand,  the 
supreme  court  of  West  Virginia  has  quoted  in 
Oliver  V.  Ohio  Blver  B.  Co.  (1896)  42  W.  Va. 
703.  26  S.  B.  444,  with  approval  the  foUowlDg 
psssage  from  a  recent  textbook:  "It  Is  not 
required  that  the  master  should  «ee  to  tt  per- 
sonally that  notice  comes  to  tbe  knowledge  of 
.til  those  to  be  governed  thereby.  If  there  la 
due  care  and  diligence  In  choosing  oompetent 
servants  to  receive  and  transmit  tbe  necessary 
orders,  the  negligence  by  them  In  the  perform- 
ance of  it  is  a  risk  of  the  employment  that  tbe 
coemployee  talres  when  he  otters  tbe  service." 
See  Bailey,  Uaster's  LUblllty  for  Injuries  to 
Servant,  pp.  77,  86.  The  learned  author  con- 
siders that  "after  tbe  person  whose  duty,  on 
Lbe  part  of  tbe  master,  it  Is  to  promulgate  rules, 
or  communicate  tbem  to  those  engaged  In  the 
service,  has  performed  his  duty,  by  communi- 
cating them  to  a  servant,  who  in  turn  is  to  ob- 
sOTve  than,  or  commonlcate  them  to  another, 
then  tbe  omission  or  n^ect  of  such  other  is 
tbe  omission  or  neglect  of  a  fellow  servant,  to 
the  same  extent  as  his  disobedience  of  an  order 
or  rule,  after  receipt  or  knowledge.  .  .  . 
would  be  such  an  act."  Yet  at  the  same  time 
he  declares  that,  "as  to  those  orders  or  mies 
relating  to  the  appliances  and  ways.  It  Mng 
tbe  absolute  duty  of  the  master  to  see  that  such 
appliances  and  ways  are  reasonably  safe,  the 
master  Bh.-^uld  be  beld  to  a  strict  liability  to  eee 
that  tliL'}  were  actually  received  and  known." 
With  due  deference  It  la  submitted  that  the  die- 
tinction  here  relied  on  is  logically  unsound,  and 
wholly  Inconsistent  with  the  theory  which  makes 
tbe  duty  of  protecting  tbe  servant  by  suitable 
rules  an  independoit  obligation  co-ordinate  with 
tbe  obligations  of  seeing  that  the  material  eub- 
stanees  which  compose  the  instmmentalltles 
themselves  come  up  to  the  regalred  standard. 
If  tbe  master  Is  bound  at  all  to  prescribe  a 
certain  system  for  the  guidance  of  his  servanta 
it  surely  can  make  no  difference  whether  tbe  ob- 
ject aimed  at  is  that  the  Instramentaiitles  ^ail 
be  of  a  certain  quality,  or  that  they  shall  be 
used  In  a  certain  way.  In  either  case  tbe  obli- 
gation is  referable  to  tbe  general  principle  that 
he  must  use  proper  care  to  secure  tbe  safety 
of  his  servants,  and  it  seems  Impossible  to  argue, 
with  any  show  of  reason,  that  one  obligation 
arising  out  of  that  principle  can  be  less  abso- 
late  than  tbe  other.  The  true  doctrine,  we  take 
It,  Is  that  the  duty  ot  bringing  the  rules  to  the 
knowledge  of  the  servants  Is  equally  nonassign- 
able, whatever  tbe  subject-matter  may  i>e,  and 
that  the  question  whether  it  has  been  performed 
is  to  be  determined,  not  by  considering  tbe  rank 
or  number  of  subordinates  through  whom  they 
are  transmitted  to  tbe  perscms  concerned,  but 
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Clark  V.  Liaton,  S4  HI.  App.  578;  yort\- 
icestem  Fuel  Co,  v.  Danielson,  9  C.  C.  A.  036, 
12  U.  S.  App.  688,  67  Fed.  915;  Burke  v. 
Anderson,  18  C.  C.  A.  442,  34  U.  S.  App. 
132,  69  Fed.  814;  Atideraon  v.  Jersey  City 
Electric  Light  Co.  63  N.  J.  L.  387,  43  All. 
655;  MoAdam  v.  Central  R.  <£  Electric  Co. 
67  Conn.  445,  36  Atl.  341 ;  Harroun  v.  Brush 
Eleetrie  Light  Co.  12  App.  Civ.  126,  42  N. 
y.  Supp.  720  i  BpauUing  t.  Forbes  hitho- 
graph  Mfg.  Co.  171  Mass.  271.  60  N.  E.  543; 
Cone  T.  Delav>are,  L.  A  W.  B.  Co.  81  N.  Y. 
206,  37  Am.  Bep.  401 ;  Ellis  v.  Jieuj  York,  L. 
E.  d  W.  R.  Co.  95  N.  Y.  546;  Ooppins 
}iew  York  C.  d  S.  S,  R.  Co.  122  N.  Y.  557. 
26  N.  £.  915. 

The  burden  was  upon  appellant  to  show 
that  respondent  was  aware  of  the  risks  and 
danger,  and  the  case  vas  properly  left  to  the 

jmy-   

by  considering  whether  the  steps  taken  are  Bach 
that  the  servants.  If  the;  exercise  ordtnarr  care, 
caDQot  fall  to  ascertain  that  the  rules  have  been 
framed,  and  that  obedience  to  them  Is  expected. 
It  may  be  remarked,  moreover,  that  It  this  duty 
be  removed  from  the  class  of  thoss  which  are 
nondelegable,  there  will  be  conslderaUe  dlffl- 
culty.  not  to  sn;  Impossibility,  In  avoiding  the 
virtual  nalliflcatlon  of  another  doctrine  which 
regards  the  subject  from  the  standpoint  of  the 
servant's  obligation  to  observe  the  rules  made 
for  his  benefit,  via.,  that  his  failure  to  comply 
with  a  rate  not  brought  to  his  notice  Is  not 
contrlbntory  negligence.  See  also  note  to  Nolan 
T.  New  York.  N.  H.  A  H.  R.  Co.  (1898 ;  Con».i 
43  L.  R.  A.  356. 

L  Duty  to  carry  out  reyulattons,  Aow  far  ab»o- 
tute;  geaeraUy. 

In  some  cases  It  is  laid  down  In  quite  general 
terms  that  the  master  Is  absolutely  bound  "to 
exercise  such  supervision  as  will  make  It  rea- 
sonably certain  that  the  business  Is  being  car- 
ried on  parauant  to  the  rules"  ss  framed.  Hc- 
Klligott  V.  Randolph  (1S91)  61  Conn.  157.  22 
Atl.  1094,  Quoted  In  Gerrlsh  v.  New  Haven  Ice 
Co.  (1893)  6S  Conn.  9,  16,  27  Atl.  235. 

So,  also.  It  has  been  laid  down,  argumdo, 
that  a  railroad  company  Is  not  only  bound  to 
adopt  proper  rules  for  the  running  of  Its  trains, 
but  la  t>ound  to  enforce  them.  Nolan  v.  New 
York,  N.  H.  A  H.  K.  Co.  (1898)  70  Conn.  169, 
43  L.  B.  A.  305,  89  Atl.  115.  Bat  the  question 
was  not  actually  Involved  here. 

But  a  more  exact  statement  of  principles 
would  seem  to  be  this :  The  qoallty  at  the  duty 
In  question  depends  upon  the  essential  objects 
of  the  rcgnlallons  which  the  alleged  represen- 
tative of  the  master  has  tailed  to  carry  out. 
All  regulations.  It  Is  manifest,  may  be  divided 
into  two  categories.  In  one  we  have  a  state- 
ment of  the  method  by  which  the  employer  pro- 
poses to  discharge  some  nondelegable  obliga- 
tion. The  other  relates  to  matters  of  detail 
with  which  servants  may  legitimately  be  left 
to  deal  except  where  the  unusual  complexity 
of  the  business  orvanlsm  creates  a  duty  on  the 
master's  part  to  Inform  them  In  what  manner 
they  should  perform  tbelr  respective  functions 
in  order  to  avoid  injuring  themselves  and  their 
coworkers.  The  propriety  of  applying  a  dif- 
ferent standard  of  resTxmfllbility  to  each  of 
these  categories  Is  sufficiently  obvious.  It 
cannot  be  contended  with  any  show  of  logic 
that  the  obligation  of  the  master  In  respect  to 
the  supervision  of  mere  details  Is  rendered  more 
extensive  by  the  mere  fact  that,  under  the  ctr- 
cumstancea,  he  was  bound  to  systematise  the 
54  Tj.  R.  A. 


Alexander  t.  Cmtral  Lumber  d  Mill  Co, 
104  Cal.  632,  38  Pac.  410. 

MoFarlmnd,  J.,  delivered  the  opinion  of 

the  court: 

This  is  an  action  to  recover  damages  for 
personal  injuiies  alleged  to  have  been  suf- 
fered by  plaintiff  through  the  negligence  of 
drfendant  The  jury  returned  a  verdict  for 
the  plaintiff  in  the  sum  of  916,000.  Defend- 
ant appeals  from  an  order  denying  its  mo- 
tion for  a  new  trial. 

Defendant  is  a  corporation  engaged  in 
furnishing,  carrying,  and  distributing  elec- 
tricity through  the  city  of  Loe  Angelea  for 
lighting,  motive  power,  etc.,  ovn*  pclee  and 
running  wires  along  the  streets  and  public 
places  of  said  city.  Plaintiff  was  an  em- 
plqjree  of  defendant,  and  at  the  time  when 
the  injuries  oomplained  of  were  received 

ezecutlMi  of  those  details  by  issuing  general 
orders  for  the  guidance  of  his  servants.  Such, 
general  orders  do  not  alter  the  character  of  the- 
acts  to  which  they  relate.  This  consideration 
seems  to  have  been  Ignored  In  Mase  v.  Northern 
P.  R.  CO.  (189-1)  67  Fed.  283,  where  the  court 
took  the  broad  ground  that  any  servant  to  whom 
Is  given  the  duty  of  seeing  that  a  rule  la  ob- 
served Is  a  vice  principal,  and  held  that  the  duty 
assigned  lo  a  railroad  employee  by  the  rules  of 
the  i;ompany,  not  to  leave  a  switch  which  has 
been  opened  iintit  It  Is  closed  or  he  Is  relieved 
by  another  employee,  is  one  of  the  nondelegable, 
duties  owed  by  the  employer  to  Its  employees. 

Another  decision  which  Is  questionable  for 
the  same  reason  is  one  to  the  effect  that  a  rail- 
way company  is  not,  as  matter  of  law.  free  from 
liability,  where  a  car  repairer  is  injured  by  a 
car  which  a  condaetw  negligently  shunted  onto 
the  repair  track  without  any  brakeman  upon  it. 
Murphy  V.  New  York  C.  ft  H.  R.  R.  Co.  (18901 
118  N.  T.  527,  23  N.  K.  812.  Bat  the  correct- 
ness of  this  case  la  doubted  In  Potter  v.  New 
York  C.  &  H.  B.  B.  Go.  (1892J  186  N.  T.  77.  82 
N.  Ef.  608.  The  same  remsrk  Is  ^llcable  to 
the  cases  cited  at  the  end  of  the  next  subdivision. 

Some  of  the  language  used  by  the  court  in 
(Serrlsh  v.  New  Haven  Ice  Co.  (1S93)  63  Conn. 
9,  27  Atl.  235,  might  also  seem  to  lay  the  coon 
open  to  the  same  Imputation.  There  an  ice 
company  is  guilty  of  negligence  rendering  it 
liable  to  an  employee  Injured  by  the  starting 
up  of  tho  machinery  In  a  slide  while  he  was  at 
work  therein  under  orders  from  the  superintend- 
ent and  general  manager,  where  the  latter  went 
away  from  his  post  at  a  bell-cord  intended  to 
notify  the  engineer  when  to  start,  and  failed 
to  conform  to  a  rule  of  the  company  requiring 
the  engineer  to  be  notified  when  any  person  was 
la  the  slide  so  that  the  engine  would  not  be 
started  at  a  slgnsl  from  the  bell  without  such 
orders,  and  the  falling  of  a  piece  of  matwlal 
thrown  by  snch  employee  from  the  slide  struck 
the  bell  cord,  rang  the  bell,  and  caused  the 
engineer  to  start  the  machinery.  But  the  case 
was,  it  would  seem,  really  decided  on  the 
ground  that  the  negligent  act  was  done  by  the 
superintendent  In  his  official  capacity.  See 
note  to  O'Xell  v.  Great  Northern  B.  Co.  (IDOO; 
Minn.)  51  L.  R.  A.  593. 

The  situation  which  supervenes  upon  the  Is- 
suance ot  regulations  expressive  of  the  methods 
by  which  the  master  thinks  St  to  perform  a  per- 
sonal duty  Is  precisely  the  converse  of  this, 
and  may  reasonably  be  regarded  as  entailing  en- 
tirely dllTerent  consequences.  There  would  be 
a  palpable  Inconsistency  In  asserting  that  the 
obligation  to  perform  the  acts  prescribed  by 
such  regulations  Is  not  as  absolute  as  the  obli- 
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was  at  work,  about  18  feet  above  the  ground, 
on  one  of  the  poles  of  defendant's  syetem. 
He  waB  standing  on  a  small  platfonn  at- 
tached to  the  pole,  and  was  engaged  in  scrap- 
ing  one  of  the  'wirea,  when  he  suddenly  fell 
to  the  ground,  and  was  badly  injured.  It 
is  not  contended  that  the  place  where  plain- 
tiff was  working  was  ansife  on  account  ot 
its  height,  or  for  any  defect  in  the  platform. 
It  is  averred,  however,  in  the  ocnnplaint, 
that  his  fall  was  causal  by  a  strong  elec- 
trical shock, which  renderedhim  unconBcious, 
and  threw  him  backwards  to  the  ground; 
and  there  was  sufficient  evidence  to  warrant 
the  jniy  in  finding  that  this  averment  was 
true.  At  the  time  of  the  acti(Hi,  plaintiff 
was  working  under  the  directions  of  one 
Surge,  who  was  a  foreman  in  charge  of  a 
gang  of  men  of  which  plaintiff  was  one,  and 
at  uiis  time  Burge  was  himself  working  on 


the  same  pole,  several  feet  above  the  plat- 
form on  which  plaintiff  stood.  The  evidence 
does  not  make  it  entirdy  clear  bow  the  cur- 
rent of  electricity  cam©  in  contact  v/ith 
plaintiff's  person.  It  is  averred  in  the  com- 
plaint that  at  the  time  plaintiff  reached  the 
platform  there  was  a  strong  current  nm- 
ning  at  that  point  through  the  wires,  parts 
of  whic^  were  not  insulated.  Def^dant 
contends  that  this  was  not  trae;  that  the 
wires  then  were  all  "dead;"  and  that,  if 
plaintiff  was  touched  by  a  current  at  all, 
such  current  was  turned  on  afterwards  by 
the  said  Burge.  And  therefore  defendant 
contends  that,  if  plaintiff  was  injured  at 
all  by  a  current  of  electricity  whicSi  was 
negligently  permitted  to  pass  throueh  the 
wires  where  he  was  working,  the  negugcnoe 
was  that  of  Burge;  that  the  latter  waa  a 
ooemployee  and  tMow  Bervaiit  with  ]daiB- 


fatlon  to  afford  tbe  servants  that  particular 
kind  of  protection  which  the;  will  receive  If  the 
dnt;  to  which  the  regulations  have  reference 
Is  adeqnately  discharged.  Hence  the  accepted 
doctrine  Is  that  "whenever  the  act  Is  that  of  the 
master,  or  the  duty  to  be  performed  Is  par- 
tlcnlarlj  his  doty,  the  llabllitr  resting  apoo  him 
for  the  proper  performance  of  the  act  or  dot; 
is  not  shifted  by  tbe  adoption  of  rules  or  regula- 
tions providing  for  the  performance  of  the  act 
or  duty  bj  the  ag«it  of  the  master."  Haaklns 
V.  New  York,  L.  E.  &  W.  R.  Co.  {1894)  1*2  N. 
T.  416,  29  L.  B.  A.  890,  87  N.  B.  466.  Or.  as 
It  baa  also  been  put  In  another  ease,  a  master 
cannot  relieve  himself  from  liability  for  an  In- 
jury to  an  employee,  resulting  from  a  failure 
on  his  part,  through  his  agents,  actually  to  use 
each  care  for  the  safety  of  employees  as  the 
law  makes  it  necessary  for  him  to  ose.  by  any 
regulations,  however  stringent  and  however 
completely  enforced,  which  do  not  actually  re- 
sult In  tbe  use  of  such  care  by  his  agents.  Mis- 
souri P.  R.  Co.  V.  McBlyea  (1888)  71  Tex.  386, 
1  L.  R.  A.  411,  9  B.  W.  318. 

A  master,  thnefore,  la  liable  for  tbe  negli- 
gence of  an  employee  to  whom  Is  deputed  the 
performance  Of  the  one  special  act  without 
which  a  rule  prescribed  with  a  view  to  making 
the  place  of  work  safe  would  be  wholly  inefll- 
<>acloua  Evansvllle  ft  T.  H.  B.  Co.  v.  Holcomb 
(1804)  9  Ind.  App.  198,  36  N.  EL  80,  when  a 
railroad  company  was  held  liable  tm  tbe  in- 
juries received  by  a  ear  repairer  in  ctmsegQeaee 
of  tbe  negllc^Dce  of  a  brakeman,  who  was  di- 
rected to  notify  blm,  in  accordance  with  a  rule 
of  th<?  company,  that  an  engine  was  about  to 
enter  upon  the  track  where  he  was  working. 

Compare  Chicago  ft  N.  W.  R.  Co.  v.  Taylor 
(1873)  69  III.  461,  18  Am.  Rep.  626.  In  that 
case  Injury  to  a  station  agent  and  switchman 
at  a  way  station  was  caused  by  the  negligence  of 
other  servants  of  tbe  company  whose  daty  It 
was,  under  the  rules,  to  sea  that  cars  should 
not  go  ont  npon  tbe  road  without  proper  lights 
and  proper  brakes.  The  common  master  was 
held  Il^le,  and  the  servant  reeovwed  damagea 

Tba  great  extension  which  the  master's  re- 
sponsibility for  dangers  of  the  transitory  class 
receives  as  a  result  ot  conceding  a  right  of  ac- 
tion on  sn<dt  a  groond  is  made  especially  mani- 
fest by  tbe  decisions  adverted  to  in  the  fol- 
lowing BubdlTlslons.  Attention  may  here  be 
drawn  to  the  fact  that  In  any  case  where  the 
delinquency  complained  of  was  that  <d  an  em- 
plt^ee  who,  according  to  tbe  view  accepted 
In  the  Jurisdiction  where  tbe  accident  occurred, 
was  a  vice  prlocipal  by  virtue  of  his  superior 
rank  fsee  note  to  O'Neil  v.  Great  Northern  R. 
Co.  [1900;  Minn.]  SI  L.  R.  A.  588,  589),  the 
M  L.  K.  A. 


master's  liability  Is  referable  Indifferently,  either 
to  the  theory  tliat  the  enforcement  of  rales 
is  a  nondelegable  obligation,  or  to  tbe  theory 
that  ne^igence  in  carrying  out  rules  is  reck- 
oned among  the  ofBcial  acta  of  a  vice  prindpal. 
Thus,  If  one  of  the  rules  of  the  railroad  com- 
pany, furnished  to  a  section  foreman  for  his 
gnldan«,  provides  that  "extra  trains  may  pan 
orer  tlie  road  at  any  time,  without  previous  no- 
tice, and  the  foreman  fof  a  gang  of  trackmen] 
must  be  always  prepared  for  them :"  and  oiaQtlier 
rule  provides  that  "be  must  run  the  hand  cars 
with  great  caution,  and  be  must  not  permit 
tbem  to  be  used  unless  lie  aeeompsny  them;" 
and  another  rule  requires  blm  "to  compare  bis 
time  each  day  with  the  clock  at  the  nearest  tele- 
graph office,  or  with  the  conductor  on  the 
train," — these  rules,  as  well  as  the  law,  require 
him  to  use  the  opportunities  thus  dally  af- 
forded, or  any  otlier  opportunities,  to  ascertain 
what  trains  are  expected  to  ran  over  bis  section 
of  tbe  track  by  previous  arrangemmts  and 
when,  BO  that  he  may  be  prepared  for  them  as 
well  as  he  can  be,  and  thus  dlmlnisb  the  risk 
of  a  collision  of  extra  trains  with  the  hand 
car.  If  ho  neglects  this  duty,  and,  without  acr 
teult  oi  one  ct  tbe  laborers  under  him,  bis 
hand  ear  comes  in  eolllslon  with  an  extra  train, 
which,  bad  he  performed  his  duty,  would  not 
have  occurred,  and  tbe  laborer  on  the  hand  car 
is  killed  or  Injured,  tbe  railroad  company  will 
Iw  ll^le  Cor  tlM  damagM  so  sustained.  Cris- 
well  V.  Plttsbnrgh,  C.  &  St.  I..  B.  Co.  (1888) 
80  W.  Va  798.  «  8.  B.  81. 

So,  also,  in  Hoore  v.  Wabash,  St.  L.  A  P.  R. 
Co.  (1885)  86  Mo.  K88,  where  It  was  held  that 
the  servant  of  a  railway  company  may  relj  on 
tbe  vice  principal's  promise  to  protect  him 
while  at  work  on  a  Ride  track,  notwltbatandlng 
the  existence  of  a  rule  of  tbe  company  requir- 
ing servants  to  protect  themselves  by  putting 
out  flags  while  engaged  in  sncb  work,  the 
court  said :  "It  being  conceded,  as  it  mnst  be. 
that  tbe  company  owed  a  duty  to  the  men  under 
the  car  to  provide  for  thtfr  nfsty,  ean  it  t>e  that 
the  foreman  had  no  authority  in  an  emergency 
to  use  any  other  means  than  thoas  adopted  by 
the  company  T  That  the  red  flags,  and  nothing 
but  the  red  flags,  was  the  meaua  lie  waa  to  em- 
ploy? If  for  any  reason  that  would  elearly. 
in  a  given  case,  have  t>een  insufltdent  ss  a  warn- 
ing, can  it  be  possible  that  the  foreman  would 
be  restricted  to  tbe  use  of  the  red  flags?  Or  It, 
in  such  caae,  he  bad  bad  tbe  red  flag  set  op. 
and  one  of  tbe  men  was  injured  in  consequence 
of  Its  Insufflclency  to  give  the  warning,  that  tbe 
company  would  not  be  liable  to  the  injured 
I  party?  Has  it  discharged  Its  duty  by  ^mply 
adopting  a  means  of  protection  ordinarily  sufll- 
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tiff;  and  that  plaintiff  cannot  recover  of  the 
ODployflr,  the  aefendant,  for  injuries  caused 

Sr  the  negligence  of  the  fellow  servant, 
urge.   There  is  no  doubt  that  plaintiff 
aod  Burge  in  a  general  sense^  fellow 

serrantB.  This  relation  between  them  was 
not  changed  by  the  fact  that  Burge  occupied 
a  superior  poeition  in  the  general  service. 
Donovan  v.  Ferns,  128  Cal.  48,  60  Fac.  519, 
and  eases  there  cited.  If,  therefore,  plain- 
tiff was  injured  by  the  negligence  oS  Burge, 
and  the  negligence  did  not  involve  a  duty 
which  the  defendant,  as  employer,  owed  per- 
sonally to  plaintiff,  as  employee,  then  the 
offending  fellow  servant  was  alone  responsi- 
ble, and  the  judgment  against  defendant  was 
unwarranted,  as  there  is  no  claim  that  there 
was  any  want  of  care  in  selecting  Burge,  or 
that  he  was  in  am  way  inoompeteut.  But 
there  are  certain  duties  vhidi  an  employer 


owes  persfflially  to  bis  employaas,  and  be 
cannot  avoid  reeponsibilitT  for  injury  to  one 
servant,  caused  by  the  failure  to  perform 
such  duties  by  delegating  th«r  performance 
to  another  servant.  In  such  case  the  fellow 
servant  to  whom  the  performance  of  such 
duties  is  assigned  becomes,  with  respect  to 
that  partjicular  duty,  the  special  representa- 
tive of  the  employer, — sometimes  called  a 
vice  prinoipal.  In  such  esse  the  negligence 
of  the  servant  is  the  negligence  of  t£e  prin- 
cipal, for  which  the  latter  must  answer.  See 
Davis  V.  Southern  P.  Co.  88  Cal.  13,  32  Pac. 
640;  Gallon  v.  Bull,  113  Cal.  693,  45  Pac, 
1017;  Elledge  v.  National  City  A  0.  R.  Co. 
100  Cal.  282,  34  Fac  72l>;  Niwon  v.  Selbv 
amelting  Lead  Go.  102  Cal.  468,  S6  Fac.  • 
803.  Some  of  audi  duties,  wdl  established 
in  the  lav,  are  to  furnish  proper  maehinery 
and  appliances  and  keep  them  in  r^air,  to 


cient,  when  thepersonbicharceof  theworkkaows 
tbat,  in  the  particular  case,  it  Is  not  a  sufficient 
wamlDK?  If  the  foreman  hasautborlt; In  Bacn an 
emergenc7,  tbat  anthoritj  results  from  bts  gen- 
eral antborlty  to  perform  the  doty  of  the  com- 
pHcr  In  protecting  the  emploTaes  under  his  con- 
trol In  the  perfomuuee  ot  a  dangerous  work 
for  the  company,  and  be  was  authorized  to 
make  the  promise  to  the  plalntilT  for  the  com- 
pBii]>,  and  undertook  to  set  out  the  red  flags 
in  his  possession,  or  to  adopt  any  other  means 
necessary  to  secure  tlie  safety  of  the  men,  there- 
by absolving  them  from  the  duty  of  setting  out 
the  flajr,  or  setting  the  watch." 

It  should  also  be  noted  tbat  by  thus  segre- 
gating relations  Into  two  categories  deter- 
mined by  their  sabject-matter,  we  obtain  a  fair- 
ly aatlsCaetory  ground  on  which  to  meet  the 
p<^t  made  by  some  courts  that  the  "superior- 
servant  doctrine"  Is  legitimately  dedudbte  from 
the  doctrine  that  an  employee  who  promulgates 
or  carries  out  regoJatlona  Is  a  vice  principal. 
-Sec  note  to  O'Nell  v.  Oreat  Northern  R.  Co. 
{ISOO:  Hlnu.)  61  L.  R.  A.  646,  647. 

In  Carl  v.  Eddy  (1898;  ICo.)  24  &  W.  746, 
It  was  held  that  a  section  foreman  In  charge  of 
a  gang  of  laborers  at  work  along  a  railway  la 
cot  a  fellow  servant  with  a  locomotive  fire- 
man while  the  latter  Is  delivering  a  message 
from  the  road  master  by  throwing  It,  whUe 
tied  to  a  lump  of  coal,  from  a  pasting  train, 
aji  In  so  delivering  the  message  he  represents 
the  master.  Replying  to  the  argument  of  de- 
fendant's counsel  that  the  flranan,  as  to  the 
act  In  qnestlon,  was  temporarily  in  the  road  de- 
partment, and  thus  a  fellow  servant  of  the  sec- 
tion foreman,  the  court  said:  "But  this  line 
of  argument  Is  Intercepted  by  another  proposi- 
tion. It  Is  the  master's  personal  duty  to  give 
direction  to  the  work  in  hand,  and  in  the  mat- 
ter ot  communicating  necessary  directions  for 
that  woi^  by  authority  of  the  master,  all  em- 
ployees represent  the-  master,  for  a  want  of 
ordinary  care  lo  the  transmission  of  such  di- 
rections or  orders  the  master  is  liable.  If  injury 
results.  It  bas  been  expressly  so  held  In  this 
slate^  where  the  negligent  act  was  performed  by 
a  train  despatcher  la  transmitting  an  order  for 
the  movement  of  tnina  Smith  v.  Wabash,  St. 
L.  h  P.  B.  Co.  (18S7)  92  Ho.  859,  4  S.  W. 
129.  The  principle  underlying  that  Judgment  is 
applicable  to  the  facts  now  before  us.  There  Is 
positive  proof  here  that  for  many  years  the  prac- 
tice had  prevailed  to  deliver  orders  to  the  sec- 
tion foremen,  while  engaged  at  work  along  the 
road,  by  the  Intervention  of  employees  on  the 
trains  to  pass  the  polnta  where  the  foremen 
were  working.  This  practice  was  so  general  and 
long  L-ontlnaed  that  it  might  fairly  be  found  that 
M  L.  R.  A- 


tbe  master  was  chargeable  with  knowledge  of 
It.  The  proof,  however,  goes  further  than  that, 
and  positively  shows  tbat  the  practice  was  part 
of  the  method  adopted  by  the  road-master  him- 
self for  commanicatiDg  orders  to  his  subordin- 
ate foremen.  Bneb  belns  the  esM,  it  seems  to 
us  that  In  delivering  such  messages  thnngb  the 
agency  of  the  tralnm«i,  the  road  master  repre- 
sented the  defendants,  and  tbat  tbe  latter  should 
be  held  answerable  for  negllgoice  In  tbe  trans- 
mission of  such  orders,  whereby  the  plalnUffsnf- 
fered  the  Injury  which  forms  tbe  tasls  of  this 
action." 

The  analogy  thus  emphasised  evidently  loses 
at  least  a  part  of  Its  force  when  we  advert  to 
the  fact  that  the  Quality  of  the  master's  obli- 
gations with  respect  to  general  directions  for 
the  conduct  ot  the  work  varies  according  to  clr- 
comstsaces. 

OL  Dutw  to  eatrtt  out  rtffulattoiu  lotth  respeot  to 
the  movementw  of  traina. 

The  principles  explained  In  the  preeedlDg  ssb- 
divlslon  have  been  atenslvely  discussed  In  that 
Important  class  of  cases  which  deal  with  the 
liability  of  railway  companies  for  the  negli- 
gence of  employees  concerned  with  the  move- 
mente  of  trains.  The  cases  referred  to  below 
show  that,  on  the  whole,  the  courts  are  agreed 
as  to  the  propriety  of  making  a  distinction  be- 
tween the  officials  ordinarily  knom  as  train 
de^wtchers  and  the  employees  who  communi- 
cate the  direction  of  those  train  despatchers  to 
the  servants  operating  the  trains.  But  It  Is 
often  quite  dllBcnlt  to  say  whether  the  act 
which  caused  the  injury  should  be  treated  as  one 
Incident  to  functions  of  control  or  to  the  dis- 
cbarge of  ministerial  duties  merely. 

1.  Doetrine  that  tra4n  aeapatohort  are  vtoe  prln- 
elpaU;  tfetwroUy. 

It  Is  settled  law  In  most  Jurisdictions  In  this 
country  that  any  employee  who  is  invested  with 
a  discretionary  power  to  r^ulate  the  running  of 
the  trains  over  an  entire  railway  system  or  one 
of  Its  subdivisions  represents  the  railway  com- 
pany In  respect  to  anything  which  he  does  In 
the  exercise  of  tbat  power,  whether  the  de- 
spatch of  trains  Is  bis  sole  function  (Oregon 
dhort  Line  A  n.  N.  R,  Co.  v.  Frost  [1896]  21  C. 
C.  A.  166,  44  U.  S.  App.  606,  74  Fed.  966 ;  Crew 
V.  St.  Ix>uls,  K.  &  N.  W.  B.  Co.  [1884]  20  Fed. 
87:  Clyde  v.  Richmond  *  D.  R.  Co.  [1896]  69 
Fed.  673:  Uttle  Rock  A  M.  R.  Co.  v.  Barry 
[1893]  68  Ark.  198,  26  L.  B.  A.  386,  23  8.  W. 
10S7 :  Darrlgan  v.  New  York  &  N.  B.  B.  Co. 
[18852  53  Coon.  286,  62  Am.  B^  690  IQraoger, 
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exercise  oare  in  selecting  competent  aerr- 
ants>  to  take  reastxiable  care  for  the  safety 
ot  the  emplOTeea,  etc.  It  is  also  one  of  these 
duties  to  gire  careful  Instmctions,  direc- 
tions, and  warnings  to  a  youthful  or  inex- 

Serienced  servant  of  unusual  and  hidden 
angers  of  which  the  employer  is  aware,  and 
of  which  the  servant,  to  ttie  employer's 
knowledge,  is  ignorant.  Ingerman  v.  Moore, 
90  Cal.  410,  27  Pac.  306,  and  authorities 
there  cited;  Ryan  v.  Los  Angeles  Ice  <t  Cold 
Btorage  Co.  112  CaL  844,  32  L.  R.  A.  524, 
44  Pac.  471;  Oihson  t.  Sterling  Furniture 
Co.  113  Cal.  1,  46  Pac.  5;  VerdeUi  v.  Qray'a 
Harbor  Commercial  Co.  115  Cal.  517,  47 
Pac.  364;  Biggins  v.  Williams,  114  Cel.  176, 
46  Pac.  1041;  Mullin  v.  California  Horse- 
shoe Oo.  105  Cal.  77,  38  Pac.  535;  Hanley 
r.  OiUifomia  Bridge  d  Constr.  Co.  127  Cal. 
2S2,  47  L.  R.  A.  597,  59  Pac.  577.    And  in 

J.,  dlBsentingJ ;  Chicago,  B.  &  Q.  R.  Co.  t.  Young 
[ISSfll  26  III.  App.  115;  LoalBTlIle,  N.  A.  ft  C. 

B.  Co.  T.  Heck  [1898]  151  lud.  292,  50  N.  B. 
9S8  (OverrallDg  KobertsoD  Terre  Baute  * 
I.  E.  Co.  (1881)  78  Ind.  77,  In  bo  far  as  It 
recognized  no  diatlnctlou  between  train  de- 
■patchers  and  mere  telegraph  operators]  ;  Han- 
nibal &  St.  J.  R.  Co.  T.  Kanaler  [1688J  39  Kan. 
1,  17  Pac.  S24 ;  Louisville,  C.  4  L.  R.  Co.  v. 
Cavens  [1873]  9  Busb,  659;  McLeod  v.  Glnther 
ri882]  80  Ej.  899 ;  Goodman  v.  Delaware  & 
H.  Canal  Co.  [1895]  167  Fa.  382,  81  Atl.  670; 
Madden  v.  Cbesapeake  ft  O.  R.  Co.  [1886]  28 
W.  Va.  610,  67  Am.  Rep.  695 ;  and  the  cases 
cited  In  tbe  following  sabdlvlslona  [A  word 
smnetlmea  used  to  designate  train  despatchers 
Is  "tnSa  master."  Goodman  t.  Delaware  ft  H. 
Canal  Co.  (1896)  167  Pa.  332,  81  Atl.  670; 
Crew  T.  St.  Louis,  K  ft  N.  W.  R.  Co.  (1884)  20 
Ved.  S7]>,  or  tbat  function  Is  combined  with  the 
duties  of  aome  other  office ;  as  that  of  saperlUr 
tendent  (Laaky  v.  Canadian  P.  B.  Co.  [1891]  88 
He.  461,  22  Atl.  367 ;  O'Laughlln  v.  New  York 

C.  ft  H.  R.  R.  0>.  [1887]  27  N.  Y.  Week.  Dig.  109, 
9  N.  Y.  S.  B.  884  ;  Hajnes  v.  East  Tenneaaee,  T. 
ft  G.  K.  Co.  [1866]  3  Coldw.  222;  Wasbburn  v. 
NashvUte  &  C.  U  Co.  [18691  3  Head.  638,  75 
Am.  Dec.  784 ;  anclnnatl,  N.  0.  ft  T.  P.  R,  Co. 
v.  Clark  [1893]  6  C.  C.  A.  281.  16  U.  8.  App. 
17.  67  Fed.  126)  ;  or  division  superlatecdent 
(Northern  P.  R.  Co.  v.  Polrler  [1895]  15  C.  C. 

A.  52,  29  U.  S.  App.  583,  67  Fed.  881 ;  Chicago, 

B.  ft  Q.  B.  Co.  V.  UcLallen  [1876]  84  III.  109; 
Chicago,  B.  ft  Q.  R.  Co.  r.  Young  [1888]  26 
III.  App.  115;  Galveston,  H.  ft  S.  A.  B.  Co.  v. 
Arlspe  [1893]  6  Tex.  Civ.  App.  611,  23  S.  W. 
928,  Rehearing  denied  In  5  Tex.  Civ.  App.  617. 
24  B.  W.  33;  Chicago,  B.  ft  Q.  B.  Co.  v.  Uc- 
Lallen  [18761  84  III.  109  [assistant  superin- 
tendent held  to  be  vice  principal  In  remteet  to 
giving  orders  as  to  the  running  ofawildtratn])  ; 
or  master  mecbanlc.  Northern  P,  R,  Co.  v. 
Polrler  (1895)  15  C.  C:  A.  62,  29  D.  S.  App.  683, 
67  Fed.  881 :  McKune  v.  CallComla  Southern  B. 
Co.  <1885)  66  Cal.  302,  6  Pac.  482  (train  sent 
sot  without  a  light). 

Snch  employees  are  regarded  as  agrata  to 
whom  la  "delegated  snpreme  authority  In  the 
special  service"  (Cincinnati,  N.  O.  ft  T.  P.  R. 
Co.  V.  Clark  [1893]  6  C.  C.  A.  281.  16  D.  8. 
App.  IT.  57  Fed.  125),  and  to  whom  Is  given  full 
control  In  the  management  of  trains  through  the 
telegraph.  Hunn  v.  Michigan  C.  B.  Co.  (1889) 
78  Mich.  613,  7  L.  R.  A.  SOO.  44  N.  W.  502. 

The  dutr  of  such  employee  pertains  to  man- 
agement and  direction,  while  the  duty  of  a 
trainman  pertains  to  obedience.  Smith  t.  Va- 
bash,  St.  L.  ft  P.  B.  Co.  (1887)  92  Mo.  359, 
4  B.  W.  ISO.  Compare  Darrlgan  T.  New  York  ft 
i4L.  R.  A. 


such  case  tlie  employer  cannot  escape  the 
reBponsibilit^  by  delegating  this  duty  to  a 
fellov  serruit  of  the  person  injured.  See 
cases  above  cited.  Now,  in  the  case  at  bar 
it  is  averred  in  the  complaint  that  plaintiff' 
was  employed  by  defendant  as  a  common, 
unskilled  laborer,  to  do  "the  ordinary  work 
of  digging  holee  for  electric  poles,  repairing 
electric  polee,  driving  a  horse  and  wagon, 
and  in  performing  other  street  work  for  tbe 
maintenajice  of  said  polee  and  wiree  used 
in  said  business  of  the  defendant;  and  said 
work  was  not  of  a  skilled  kind,  nor  was  said 
work  of  a  dangerous  character."  It  Is- 
further  averred  that  the  work  of  a  *nine- 
man"  in  defendant's  business  required  great 
skill  and  care,  and  was  of  a  d&ngarous  char- 
acter; that  the  dangerous  character  of  such 
work  was  well  known  to  defendant,  but  that 
plaintiff  was  wholly  unacqtuiinted  with  the 

N.  B.  B.  Co.  (188S)  52  Conn.  285.  52  Am.  Rep. 
590,  Which  also  dwells  on  the  fact  that  In 
emergences  inch  an  employee  mnct  promptly 
obey  the  orders  of  bis  enperiors. 

The  plaintiffs  tn  most  of  the  cases  In  which 
the  company's  liability  Is  affirmed  were  train 
hands,  but  the  right  of  other  employees,  such 
aa  track  repalrera,  to  recover  for  negligence  la 
directing  the  movements  of  a  train  Is  equally 
unquest  loo  able.  Haynes  v.  Baat  Tennessee,  V.  ft 

G.  R.  Co.  (1866)  3  Coldw.  222  (plaintiff  was  a 
track  rei^rer)  ;  Galveston,  H.  ft  S.  A.  R.  Co. 
V.  Smith  (1890)  76  a?ez.  611,  13  S.  W.  562 
(plalDtm  waa  ft  laborer  traveling  on  a  work 
train). 

2.  Train  detpafeihers  represent  the  oompony  a» 
to  apMtol  ortfcrt  siupemMng  regular  tiete- 
taUea. 

For  the  eases  taming  opon  the  theory  that 
the  act  of  some  servant  is  negligent  for  the 
reason  that  he  disobeys  some  general  rule  by 
the  command  of  a  superior  who  has  no  authority 
to  waive  it.  see  note  to  Nolan  v.  New  York.  N. 

H.  ft  H.  R.  Co.  (1898;  Conn.)  48  L.  R.  A.  348. 
Most  of  the  accidents  due  to  the  negligence  of 

train  despatchers  are  naturally  the  result  of 
special  orders  rendered  necessary  by  tbe  move- 
ments of  extra  trains  not  provided  for  in  tbe 
r^rular  time-tables,  or  by  the  failure  of  the 
trains  specified  In  such  time-tables  to  arrive 
at  certain  stations  at  the  boar*  appointed.  That 
such  orders  are  Issned  by  train  despatcbera 
an  agmta  of  the  companies  Is  recognised  all 
the  courts  which  regard  them  aa  vice  prtncfpala 
In  fact  there  would  be  little  or  no  utility  In 
holding  them  to  be  vice  prhidpals  if  the  doc- 
trine were  taken  to  be  Inapplicable  under  nieb 
drcumatanees.  In  Lewis  v.  Selfert  (1887)  lift 
Pa.  628,  11  Atl.  514,  the  court  reasoned  tlios : 
"It  is  .  .  .  clear  that  it  was  Its  [the  eom- 
pany's]  duty  to  frame  and  promulgate  such 
rules  and  achednies  for  the  moving  of  its  trains 
as  would  afford  reaeonable  safety  to  tbe  op- 
eratives who  were  engaged  in  moving  them. 
ThiR  Is  a  direct,  positive  duty  which  the  com- 
pany owed  Its  employees,  and  for  tbe  failure 
to  perform  which  It  would  be  responsible  to  any 
person  injured  as  a  consequence  thereof,  whether 
such  person  be  a  passenger  or  an  onplojee.  It 
wonld  be  a  moDatrons  doctrine  to  hold  that  a 
railroad  company  could  frame  such  echednlee 
as  would  Inevitably,  or  even  probably,  result 
lu  pollisions  and  loss  of  lite.  This  is  a  personal, 
positive  duty ;  and.  while  a  corporation  Is  cocd- 
pelled  to  act  through  agmts,  yet  the  amenta  In 
performing  duties  of  this  character  stand  In 
the  place  of,  and  reiffeaeny-the  prlnelpaL 
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duties  and  dan^rs  of  such  work,  aJid  wholly 
unskilled  tJierem, — ^"all  of  which,  was  at  all 
times  herein  stated  known  to  said  defend- 
ant; and  said  ploiutifF  did  not  know,  nor 
was  he  ever  informed  by  said  defendojit,  nor 
by  anvone  else,  of  the  dangerous  character 
<rf  such  work,  nor  of  the  risk  incident  there- 
to." And  it  is  further  averred  that,  being 
thus,  to  defendant's  knowledge,  inexperi- 
■enced,  and  ignorant  of  the  dangers  of  the 
work  of  a  linenianup(»iwires,  he  was,  without 
uny  instructions  or  warning,  and  without 
being  furnished  with  rubber  gloves  or  other 

firotecUve  appliances  used  by  linemen,  ne^- 
igently  ordered  by  defendant  to  ascend  said 
pole  and  scrape  the  wires.  While  theire 
was  some  conflict  in  the  testimony  as  to 
some  of  these  averments,  there  was  suf- 
fident  evidence  to  warrant  the  jury  in  find- 
ing tiiat  th^  were  true;  and,  this  being  so, 

other  words,  they  are  Tlce  principals.  It  It 
l>e  the  duty  to  provide  schedules  for  the  moving 
of  Its  trains  which  shall  be  reasoDabiy  safe.  It 
follows  logically  that  when  the  schedules  are 
departed  from,  when  trains  are  sent  out  without 
a  schedule,  such  orders  should  be  issued  by 
the  company  as  will  afford  rcasmiable  protection 
to  the  employees  engaged  In  the  running  of 
such  trains.  I  am  not  speaking  now  of  col- 
lisloas  caused  by  a  disobedience  of  orders  on 
the  part  of  conductors  and  engineers,  but  of  col- 
HsionH  or  other  accldoitfl  the  reaolt  of  obeying 
mch  orders.  At  the  time  of  the  collision  re- 
ferred to,  Wellington  Bertolette  was  the  gen- 
eral despatcher  of  the  defendant  company,  and 
from  his  office  in  Philadelphia  bad  the  general 
power  and  authority  of  moving  the  trains.  In 
this  be  was  not  Interfered  with  by  the  company 
or  anyone  else.  For  the  purpose  of  sending 
out  the  trains,  he  wielded  all  the  power  of  the 
company.  He  could  send  a  train  out  on  sched- 
ule time  or  he  coald  hold  It  back.  He  could 
change  the  schedule  time  or  make  new  schedules 
as  the  exigency  of  the  case  required.  He  conid 
send  a  train  out  without  schedule,  and  direct 
its  movements  from  his  office  In  Philadelphia. 
When  he  Issued  an  order  the  train  was  bound  to 
move  as  he  directed.  The  engineer  and  conduct- 
or had  but  one  duty,  and  that  was  obedience. 
...  It  Is  true  the  order  in  this  case  was 
sent  by  John  J.  Sellers.  But  Sellers  was  the 
assistant  of  Bertolette,  and  in  his  absence  was 
clothed  with  all  his  powers.  For  the  purposes 
«f  this  case  Sellers  was  Bertolette  and  Bertolette 
was  the  company.  The  distinction  between  a 
4reneral  despatcher— one  who  has  the  absolute 
control  of  all  the  trains  upon  the  road — and 
the  conductor  or  engineer  of  a  train  is  manifest. 
The  latter  have  the  duty  of  obedience.  Their 
business  Is  to  ran  their  trains  under  orders  from 
the  desmtcber,  and  If  an  employee  Is  injured 
as  the  result  of  their  negligence,  the  company 
Is  not  liable.  They  are  In  the  same  common  em- 
ployment, and  are  laboring  together  to  the  same 
end,  under  orders  from  superior  authority.  The 
argument  for  the  plaintiff  In  error.  If  carried 
to  Its  logical  conclusion,  would  wholly  obliterate 
all  distinction  between  railroad  employees  from 
the  president  down,  as  they  may  all  be  said  to 
be  In  one  sense  In  the  some  common  employment 
and  paid  by  the  same  corporation." 

The  same  view  bus  teen  adopted  in  Hew 
Tork,  where  a  railroad  company  has  been  held 
liable  for  the  negligence  of  a  train  despatcher, 
the  reasoning  of  the  court  being  as  follows : 
"In  this  case  the  evidence  would  seem  to  be 
•quite  conclusive  that  the  defendant  had  fully 
itlscharged  the  duty  which  It  owed  Its  employees 
In  the  way  of  establishing  and  promulgating  ap- 
£4  L.  R.  A. 


it  was  the  duty  of  defendant  to  inform  and 
want  plaintiff  of  the  peril  to  which  he  ig- 
norant!^ exposed  himself  by  coming  in  con- 
tact with  an  invisible  and  dangerous  elec- 
trical current.  The  contention,  therefore, 
that  under  the  law  the  verdict  was  not  war- 
ranted by  the  evidence,  cannot  be  main- 
tained. 

There  are  a  number  of  exceptions  to  in- 
structions given  by  the  court  on  its  own  nto- 
taon,  to  instructions  given  at  the  request  of 
plaintiff,  and  to  the  refusal  of  instruction! 
asked  defendant.  We  do  not,  however, 
deem  it  necessary  to  discuss  these  instruc- 
tions in  detail.  If  the  law  be  as  above 
stated, — that  is,  if  the  duty  to  instruct  and 
warn  plaintiff  as  above  stated  was  a  duty 
which  defendant  personally  owed  to  plain- 
tiff, and  which  it  could  not  avtnd  by  dele- 
gating it  to  Surge,— then  the  rulings  of  the 

proprlate  and  sufficient  rules  and  regulations 
for  the  government  and  operation  of  the  various 
trains  upon  Its  road  and  its  fumUbing  gen- 
eral time-tables  pertaining  thnebi.  Whether 
the  train  despatcher  violated  one  or  all 
of  such  rules  Is  not  material  In  the  view 
we  take  of  the  case,  because  the  defend- 
ant had  not  performed  its  whole  duty  in  promul- 
srating  rules,  nor  Is  a  defense  made  out  when  It 
Is  shown  that.  If  the  train  despatcher  hod 
obeyed  the  rules,  the  accident  would  not  have 
occurred.  It  the  defendant  owed  a  duty  as  mas- 
ter to  give  correct  orders  to  these  trains,  or  at 
icaat  to  take  due  and  reasonable  cere  to  give 
them,  the  failure  to  perform  that  duty  is  the 
failure  of  the  master  In  his  character  as  such, 
although  he  intmsted  the  performance  of  the 
duty  to  the  train  despatcher.  These  trains  were 
being  mn  without  regard  to  their  ordinary 
time-tables ;  they  were  several  hours  late,  pro- 
ceeding in  opposite  directions,  and  each  was  ap- 
proaching the  other  In  entire  Ignorance  of  the 
other's  whereabouts.  Both  were  necessarily 
dependent  upon  the  special  orders  they  received 
from  Ilornellsvllle.  As  was  said  in  Slater  v. 
Jewctt  (18S1)  65  N.  Y.  62,  29  Am.  Rep.  627, 
ihe  master  had  the  right  to  vary  from  the  regn- 
Inr  time  ecbedules  laid  down  for  these  tralna 
It  was  part  of  the  details  Incident  to  the  opera- 
tion of  the  road,  but  when  a  nriatlon.  or.  In 
other  words,  when  a  special  time-table  Is  made 
out  for  two  trains  by  which  they  are  to  run.  It 
Is  the  duty  of  the  master,  not  alone  to  take  rea- 
sonable care  that  the  alteration  shall  be  made 
known  to  the  parties  interested,  but  also  to 
take  reasonable  care  that  the  variation  ordered, 
and  by  which  the  trains  are  run,  shall  not  nec- 
essarily or  probably  lead  to  disaster  when 
obediently  carried  out.  Beasoaable  care  In  or- 
iginating and  formulating  the  order  is  neces- 
sary, and  is  the  duty  of  the  master.  When  the 
train  despatcher  originates  and  promulgates 
such  orders  as  were  given  In  this  case,  he  Is 
acting  as  the  master,  or,  as  It  Is  said,  his  alter 
erjo,  and  the  master  Is  liable  for  the  negligence 
of  the  agent  be  has  employed  to  do  hia  the  mas- 
ter's, particular  work."  Hanklns  v.  New  York, 
L.  B.  W.  R.  Co.  (1894)  142  N.  Y.  416,  25  L. 
U.  A.  39tl,  S7  N.  B.  466,  Beverslng  5S  Hun.  51, 
S  N.  Y.  Bupp.  272. 

Similarly,  It  Is  held  In  Connecticut  that 
the  effect  of  certain  rules  as  to  running  trains 
by  special  orders,  by  one  of  which  It  Is  pro- 
vided that  all  orders  shall  be  given  by  a  super- 
intendent, or  by  a  dcapstcher  under  the  direction 
of  a  superintendent,  and  tiy  another  that  super- 
intendents are  supreme  In  their  own  divisions, 
and  responsible  only  to  the  management  for  such 
ordws  as  they  may  give.  Is  to  delegate  to  the 
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court  in  giviiu  and  refusing  inBtrnetions 
were  correct.  The  main  objection  made  by 
defendaJit  to  these  rulings  la  that  they  should 
have  been  made  upon  the  theory  that  Burge 
and  plaintiff  were  fello^  servants,  and  that 
the  general  rule  aa  to  irjuries  caused  by  the 
negligence  of  a  fellow  servant  should  be 
rigidly  applied  to  the  caae  at  har,  and  that 
defendant  was  not  responsible  if  Buige 
neglected  to  inform  and  warn  pls^ntiff  of  the 
dajigers,  to  bim  unknown,  to  whidi  a  com- 
pliance with  Burge'a  cntler  esposed  him.  In 
the  instructiona  on  other  points  we  see  no 

train  despatdier  the  whole  power  <a  the  cor- 
poration In  respect  to  movlns  the  tralna  aafelj, 

and  therefore  to  make  him  tbe  representative  of 
the  companr  In  that  regard.  Darrlgan  v.  New 
York  &  N.  E.  B,  Co.  (1SS4}  52  Conn.  285,  52 
Am.  Rep.  590.  The  court  said :  "It  la  tbe 
duty  of  a  railroad  corporatioo  to  prepare  a  time- 
table and  adJuBt  the  running  ot  Its  trains  so  as 
to  avoid  eolllslona.  It  must  also  devise  some 
mitable  and  safe  method  by  wbfcb  to  run  special 
and  irregular  trains,  and  regnlar  trains  when 
off  tbelr  regular  time.  That  cannot  be  done  by 
general  rules.  Emergencies  wl  11  arise  wblch 
no  system  of  mlea  can  anticipate  and  provide 
ttft,  In  whieb  the  company  must  act,  and  act 
promptly  and  efficiently.  In  this  case  tbe 
scheme  devised  was  to  have  these  trains  con- 
trolled by  one  wbo  knew  tbe  position  and  move- 
ment of  every  train  on  tbe  road  liable  to  be 
affected  by  them, — a  train  deopatcber  acting 
In  tbe  name  and  by  tbe  authority  of  the  super- 
intendent. Is  there  not  a  wide  and  manifest 
dlfTerence  between  the  duty  of  such  an  agent  and 
the  duty  of  a  locomotive  engineer?" 

In  Galveston,  H.  ft  S.  A.  U.  Co.  v.  Smitb 
(1890)  76  Tes.  611,  13  8.  W.  562,  tbe  court 
said :  "Upon  the  hypotbeslB  that  tbe  company 
Is  bound  to  Inform  Its  servants  and  warn  them 
of  what  is  necessary  to  avoid  collisions  wltb 
trains,  and  that  It  cannot  shift  its  own  duty 
to  a  servant  and  then  in  ease  of  injury  claim 
that  It  waa  tbe  remit  of  negllgenre  of  a  fellow 
a»Tant,  the  torching  cases  will  stand  upon  tbe 
same  principle.  A  failure  to  perform  this  duty 
Increnses  the  risk  of  employees  on  and  operating 
trains,  and  exposes  them  to  risk  not  embraced 
In  their  implied  contract.  Tbe  company  ought 
to  know  where  Its  trains  are,  and  If  the  oper- 
ators do  not  know  It  Is  tbe  duty  of  the  company 
to  inform  tbem,  and  give  such  orders  as  are 
resjionably  necessary  to  avoid  increased  peril." 
Bee  al6o  the  following  rases  to  the  same  effect : 
Hlssourl,  K.  &  T.  R.  Co.  v.  Elliott  (1900)  42 
C.  C.  A.  188,  302  Fed.  96;  Nolan  r.  New  York. 
N.  H.  a  H.  B.  Co.  (18081  TO  Conn.  150.  43  L. 

B.  A.  805,  89  Atl.  115 :  Cincinnati,  I.  St.  L.  & 

C.  R.  Co.  V.  Lang  (1889)  118  Ind.  579,  21  N. 
E.  SIT  (company  bound  to  see  that  a  section- 
hand  sent  by  a  special  order  on  a  hand  car  along 
the  track  li  not  exposed  to  the  danger  of  a  col- 
lision with  a  wild  train)  ;  Mlssonrf,  K.  &  T.  B. 
Co.  V.  Elliott  (1899;  Ind.  Terr.)  51  S.  W. 
1067:  McLeod  v.  Qlnthw  (1882)  SO  Ky.  399 
(telegram  worded  so  as  to  mislead  the  con- 
ductors of  two  trains)  :  Hunn  v.  Michigan  C. 
R.  Co.  (18S9)  78  Mich.  513,  7  L.  R.  A.  SOO,  44 
N.  W.  602  (Instruction  to  engineer  to  wait  for 
another  train  at  a  certain  point)  ;  Smith  v. 
Wabash,  St.  L.  ft  P.  R.  Co.  (1S87)  92  Mo.  359, 
4  8.  W.  129 ;  Sheehan  v.  New  York  C.  ft  H.  R.  B. 
Co.  (1-SS3>  91  N.  Y.  832:  McCbesney  v.  Panama 
R.  Co.  (1802)  40  N.  Y.  8.  B.  148,  21  N.  Y.  Snpp. 
20T  (Irregular  train  so  run  aa  to  cause  acci- 
dent) ;  Goodman  v.  Delaware  ft  H.  Canal  Co. 
(1895)  107  I'd.  3S2,  31  Atl.  670  (wild  train 
sent  ont  collided  with  another)  ;  Washburn 
T.  Naabvllle  ft  C.  R.  Co.  (1859)  3  Head,  638,  75 
64  L.  R.  A. 


error.  Qncations  of  fact  were  properly  lub' 
mitted  to  the  jary. 

It  is  Btrenuously  contended  tliattiiever- 
diet  is  excessiTe.  The  amount  ot  damage» 
awarded  by  the  iury  was,  under  the  cirenm- 
atances,  quite  large.  A  smaller  amount 
would,  perhaps,  have  been  more  just.  But 
we  cannot  say  that,  as  a  matter  of  law,  the 
verdict  should  be  set  aeide  on  the  ground  of 
exceeaive  damages. 

The  order  appealed  from  ia  a^imed. 

We  eoneor:  TemplB,  J.;  Heulww,  J. 


Am.  Dec.  784  (saperlntendmt  started  a  train 
out  of  time,  witbont  any  preeantlcm  to  avoid 
a  collision  with  a  train  coming  in  the  opposite 
direction)  ;  Hogan  v.  Missouri,  K,  &  T.  R.  Co. 
(1896)  88  Tez.  679,  32  S.  W.  1036;  Galveston, 
H.  &  8.  A.  E.  Co.  V.  Arlspe  (1893)  5  Tex.  Civ. 
App.  611,  23  8.  W.  928,  Rehearing  denied  In  5 
Tex.  Civ.  App.  617,  24  8.  W.  88  (confllctlns  or- 
ders caused  collision)  ;  Houston  ft  T.  C.  B.  Co. 
V.  Stuart  (1898;  Tex.  Civ.  App.)  48  S.  W.  789. 
Reversed  on  other  grounds  In  (1899)  92  Tex. 
640,  60  S.  W.  333;  Phillips  v.  Chicago,  M.  ft  St. 
P.  R.  Co.  (18S5)  64  Wis.  475,  26  N.  W.  544. 

By  sonta  rules  It  la  expressly  stated  th»t  tfaer 
may  be  suspended  by  tbe  special  order  of  some 
specifled  agent  of  tbe  employers.  See  Pitts- 
burgh, C.  ft  St.  L.  B.  Co.  V.  Henderson  (188::i 
37  Ohio  St.  549,  where  the  rule  under  discus- 
sion, which  regniated  tbe  movements  of  freight 
trains,  provided  for  Its  suspension  by  the  com- 
pany's superintendent,  and  for  the  precaatlons 
to  be  observed  during  such  su^nsion. 

No  trainman  has  any  voice  in  running  a  train 
by  special  order,  but  Is  simply  charged  with  tbe 
duty  of  carrying  out  the  orders  that  come  to 
bIm  from  the  train  despatcher's  office.  Hanfclns 
V.  New  York,  L.  B.  ft  W.  R.  Co.  (1894)  142 
N.  Y.  416,  25  L.  B.  A.  896,  37  N.  E.  466.  Com- 
pare also,  as  to  this  consideration,  the  Pennsyl- 
vania and  Connecticut  cases  cited,  supra. 

The  mere  fart  that  tbe  orders  given  by  tbe 
train  despateher  were  verbal  Instead  of  written, 
where  the  rules  call  for  the  latter,  make*  no 
difference.  Smith  v.  Wabash,  8t.  L.  ft  P.  R.  Cot 
(1887)  92  Mo.  359,  4  8.  W.  129. 

But  the  right  to  rely  Implicitly  upon  tbe  pro- 
priety of  a  special  order  from  a  train  despatclier 
cannot  be  extended  to  cases  in  wblcb  the  circum- 
stances are  such  that  a  prudent  man  would  feel 
bound  to  seek  norae  further  Information  ns  to  tbe 
reason  why  the  regular  routine  of  the  business 
has  teen  In  this  Instance  departed  from.  In 
Wescott  v.  New  York  ft  N.  E.  B.  Co.  (1801)  1&3 
Mass.  460,  27  N.  E.  10,  tbe  conductor  of  a  train 
was  held  to  be  negligent  In  starting  the  train, 
when  he  knew  that,  under  the  rules,  be  had  no 
right  to  do  BO  until  the  arrival  of  a  certain 
train,  without  Inquiring  of  the  despateher  on 
that  section  of  tbe  road  whether  he  bad  ronslved 
any  qieclal  Information  which  would  make  It 
safe  to  leave  the  station.  The  court  said  that, 
even  supposing  that  It  was  ordinarily  his  dnty 
to  obey  tbe  orders  of  tbe  despateher,  even  if 
they  were  In  vlolatltm  ot  the  rules  of  tbe  road, 
this  particular  order  was  so  obviously  wmns> 
and  was  likely  to  Involve  such  dreadful  conse- 
quences, that  It  was  manifestly  negligent  to  act 
upon  It  without  Inquiring  tbe  reason  (or  It. 

One  form  of  special  order  consists  in  tbe 
substitution  of  a  temporary  for  the  regular  time- 
table. The  promulgation  of  the  former,  no  less 
than  the  latter  Is  deemed  to  be  an  act  done  in 
pursuance  of  the  company's  atwolnte  <bity. 
Frost  V.  Oregon  Short  Line  ft  U.  N.  B.  Co. 
(ISO.*!)  69  Fed.  936,  where  It  was  held  thnt  a 
telegraph  operator  In  giving  notice  to  an  en- 
gineer of  a  temporary  change  in  the  running 
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time  of  bto  tnlu  was  performing  a  daty  of  the 
company.  The  dlntinctlon  taken  In  Baltimore  & 
O.  R.  Co.  T.  Camp  (1K05)  18  C.  C.  A.  233,  31 
U.  8.  App.  213,  66  Fed.  852,  (see  III.  m,  4, 
infra),  was  disapproved.  Tbe  company  1%  of 
conrBe,  no  leu  tlable'wbere  tbe  train  despatcher 
Las  failed  alto^tber  to  Inue  the  orders  required 
bj  the  emergency  (Chlcaco,  B.  A  Q.  B.  Co.  T. 
MeUIIcn  [1876]  85  III.  100 ;  Sathertaad  t.  Troy 
A  D.  B.  Co.  llSta]  28  N.  Y.  S.  B.  201.  8  N.  T. 
Sapp.  83  [de^)atcber  abonld  bare  sent  orders 
to  have  a  train  stopped  by  signal  at  a  certain 
station] ;  McCbesnej  t.  Panama  R.  Co.  [18t)2J 
49  N.  Y.  8.  B.  148,  21  N.  Y.  Sapp.  207,  [1803] 
74  Hon,  150,  26  N.  Y.  Snpp.  245  [loJary  partly 
caused  by  the  Instmctlons  actaally  Issued,  and 
partly  by  the  lack  of  fall  Instructions]  ;  Lonls- 
Tllle.  C.  &  li.  B.  Co.  T.  Cavens  [1873]  0  Bush, 
551f  [despatcher  failed  to  stop  a  train  following 
another  which  bad  been  "stalled"  on  a  gra- 
dient]) :  or  to  give  obligatory  Information  as  to 
the  movements  of  trains  (Louisville,  N.  A.  &  C. 
K.  Co.  V.  Heck  [1898]  151  Ind.  292,  60  N.  B. 
986,  which  holds  that  a  train  despatcber's  dis- 
regard of  a  mle  prescribing  that  an  extra,  train 
despatched  after  a  work  train  has  already  gone 
oat  on  the  road  shall  be  notified  to  protect  Itself 
against  mch  work  train  is  such  negligence  as 
will  reader  tbe  company  liable  for  injuries 
caused  by  a  collision  between  tb«  two  trains ; 
Clyde  Blchmmid  <i  D.  B,  Co.  [1885]  69  Fed. 
678  [engineer  InJaKd  owing  to  the  fact  that  a 
station  master  was  not  notified  as  to  tbe  com- 
ing of  an  extra  freight  train]  ;  Galveston,  U. 
ft  S.  A.  B.  Co.  V.  Smith  [1890]  76  Tex.  611, 
13  8.  W.  S62.  See  also  Northern  P.  R.  Co. 
v.  Charless  [1802]  2  C.  C.  A.  380,  7  U.  S.  App. 
359.  51  Fed.  562.  where  it  was  laid  down  In 
general  terms  that  it  Is  tbe  doty  of  a  railroad 
company  to  keep  tbe  bands  employed  on  a  cer- 
tain section  Informed  as  to  tbe  movement  of 
trains  over  It,  and  that  It  la  therefore  liable  for 
Injuries  resulting  to  one  of  them  from  the  ne- 
glect of  a  telegraph  operator  to  communicate 
sudi  InfMmation.  The  question  of  tbe  re^ion- 
ribllttles  generally  of  a  telegraph  operator  was 
expressly  waived,  the  case  being  decided  on  a 
demurrer  to  a  complaint  which  alleged  the  exist- 
ence of  tbe  above  daty  and  Its  breach),  than  It 
is  for  bis  n^llgenee  In  sanding  Improper  order*. 

The  single  prereqolslte  of  liability  under  the 
above  doctrine  Is  that  the  dellnquoit  sboald  have 
been  an  employee  Intmsted  wltb  discretionary 
powers  to  regulate  tbe  movements  of  the  trains 
as  seem*  moat  conducive  to  the  Interests  of  the 
company.  This  conception  la  emphasised  In  Mc- 
Cbesney  v.  Panama  B.  Co.  (1892)  49  N.  Y.  8. 
R.  148,  21  N.  Y.  Sapp.  207.  See  alao  tbe  ex- 
tracts  quoted  supra. 

Heuee  a  train  despatcher  clothed  with  the 
powers  of  a  general  train  despatcher  In  his 
absence,  is  no  less  a  vice  principal  than  the 
official  whose  place  ha  takes.  Lewis  v.  Belfert 
(1887)  116  Pa.  628,  11  Atl.  514.  Compare  also 
the  cases  cited  Intra. 

Nor  Is  tbe  company  allowed  to  escape  respon- 
sibility simply  because  the  party  who  sends  the 
ordera  respectlns  the  trains  Issues  them  in  the 
name  of  some  superior  official,  such  as  a  di- 
vision superintendent  (Louisville,  N.  A.  4  C.  B. 
Co.  Heck  [1898]  161  Ind.  292,  50  N.  B.  »8S)  ; 
or  an  assistant  superintendent. 

In  Chicago,  B.  *  Q.  B.  Co.  t.  HcLallen  (1876) 
R4  III.  100,  tbe  court  reasoned  thus:  "As  foe- 
twem  tbe  conductor  and  the  company  tbe  assist- 
ant miperiutendent  to  whose  orders  the  trains 
are  all  subject  is  the  representative  of  the  cor- 
poration, nis  ordera  to  the  conductor  of  a 
train  are  easentlally  tbe  orders  of  tbe  employer. 
Tbis  rule  applies  as  well  to  all  orders  issued  by 
his  assistants  tai  his  office  and  issued  In  his 
name.  These  orden  were  all  signed  In  tbe 
:>4      R.  A. 


name  of  Chappell,  tbe  assistant  superintendent. 
If  those  Intrusted  by  him  with  the  management 
of  the  business  of  tbe  corporation  by  orders  is- 
sued In  bis  name  neglect  to  Issne  a  necessary 
order,  that  Is  bis  neglect  and  ttie  negligence  of 
tbe  corporation." 

Still  less  Is  such  a  circumstance  a  bar  to  tbe 
action,  where  the  ordinary  routine  of  a  railway 
office,  acqnleaced  In  by  tM  general  superintend- 
ent  and  other  offidsls.  Is  that  the  despatches 
are  sent  In  such  superintendent's  name,  and  tbe 
evidence  Is  that  he  was  absent  when  the  de- 
spatch In  Question  waa  sent.  Laaky  v.  Canadian 
P.  B.  Co.  (1891)  83  Ue.  461.  23  Atl.  867.  Tbe 
court  said :  "The  defendants  assail  tbe  plaln- 
tliTs  case  from  another  position.  Inasmuch  aa 
the  despatch  to  the  plaintiff  was  really  sent  In 
the  superintendent's  name  by  tbe  train  de- 
spatcher at  Brownville,  the  superintendent  not 
being  there  at  the  time  and  not  cognizant  of  it, 
the  plaintiff  himself  being  fully  aware  of  tbe 
facts,  it  is  contended  that  tbe  plaintiff  cannot 
prevail  In  the  action  because  ha  and  tbe  train 
aeopatcbei  were  fellow  aervants  In  tbe  same  em- 
ployment. We  do  not  assent  to  this  position, 
it  appeara  that  it  was  customary  for  the  train 
despatcher  thus  to  use  tbe  sapwlntendent's 
name,  and  that  the  practice  was  acquiesced  In 
by  tbe  superintendent  and  other  oiBclais  con- 
nected with  the  road.  An  act  done  for  the  su- 
perintendent by  his  authority,  either  general  or 
special,  la  Us  acL  Tbe  onployee  U  not  requlrsd 
nor  penultted  to  Investigate  the  question  of  au- 
thority. The  snperlntendent's  name  conclu- 
sively imports  authority,  unleas  it  be  forged. 
The  ser^'ant  must  obey  or  be  discharged  from 
his  employment.  It  would  greatly  dmnoralise 
the  service  If  it  were  otherwise.  Performance 
of  duty  to  the  road  places  all  consequent  liabili- 
ties np<Hi  the  road." 

Another  way  of  arriving  at  tbe  same  resolt 
Is  to  say  that,  tor  the  purpose  of  fastening  lia- 
bility of  the  company,  any  officer  acting  by  tbe 
authority  of  the  superintendent  is  pat  up<Hi  the 
same  footing  as  the  soperlotendent  himself. 
O-Laua^lln  V.  New  York  C.  ft  H.  B.  B.  Co. 
(1887)  27  N.  Y.  Wedt.  Dig.  109,  9  N.  Y.  8.  B. 
8a4. 

3.  i>ootrtit«  that  train  dftpatOun  ore  not  vUm 

pHnolpata. 

Tbe  decisions  In  which  superlntradents  and 
train  despatchers  have  been  held  to  be  mere  co- 
servants  of  trainmen  are  either  rulings  by  courts 
in  which  the  general  doctrine  of  common  em> 
ployment  was  relied  on,  and  tbe  effect  of  the  dla- 
tlnctlon  between  the  master's  assignable  or  non- 
assignable duties  was  not  adverted  to  or  discussed 
(UobertBon  v.  Terre  Haute  ft  I.  R.  Co.  [1881]  78 
Ind.  77,  41  Am.  Rep.  562;  Millsaps  v.  LoulBvllIe, 
N.  O.  &T.  B.  Co.  [1891]  09  Uiss.  423,13  30.690; 
Wonder  v.  Baltimore  ft  O.  B.  Co.  [1870]  32  Md. 
411,  3  Am.  Bep.  143)  ;  or  cases  In  which  the  neg- 
ligence alleged  had  no  relation  to  tbe  operation 
of  trains  (Norfolk  ft  W.  H.  Co.  v.  Hoover  [1894] 
70  Md.  253,  25  L.  B.  A.  710,  29  Atl.  994)  ;  or 
which  turned  upon  some  qiecial  grounds,  as  that 
the  plaintiff  did  not  offer  evidence  tending  to 
show  that  DO  coservlce  existed.  Blessing  v.  St 
Louis,  K.  C.  ft  N.  R.  Co.  (1888)  77  Mo.  410. 

It  seems  doubtful  whether,  even  in  Missouri 
Itmlf,  this  last  case  would  now  be  followed  (see 
Hmitb  V.  Wabash,  St.  L.  ft  P.  B.  Co.  [18K7]  !>2 
Ho.  350,  4  8.  W.  129)  ;  but,  at  all  events,  it  car- 
ries a  useful  warning  to  pnctltloners. 

4.  LtaWitff  of  ratlicajt  companiea  for  the  ntg- 
Hgrnce  of  servants  who  transmit  the  orders 
or  see  thai  they  are  carried  out. 

In  Baltimore  ft  O.  R.  Co.  v.  Camp  (180.~i|  18 
C.  C.  A.  233,  31  V.  S.  App.  218,  65  Fed.  952 
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<clted  [II.  m,  S,  tupra).  It  was  laid  down  that  a 
train  despatcher.  In  devising  a  tcmporat?  time- 
table whlcli.  In  a  sudden  emergency.  Is  to  take 
tbe  place  of  the  regular  time-table,  and  In  Issu- 
ing telegraphic  orders  for  the  operation  of  the 
tralDB  onder  tbe  new  schedule,  acts  as  a  vice 
principal ;  bot  a  telegraph  operator  who  merelr 
transmits  to  the  trainmen  tbe  directions  be  re- 
eelvea  rrom  the  train  despatcher  as  to  the  move- 
ments of  the  trains  Is  a  fellow  servant  of  the 
engineer.  To  the  same  effect,  see  Cincinnati.  N. 
O.  ft  T.  P.  B.  Co.  T.  Clark  (1893)  6  C.  C.  A.  281, 
16  U.  S.  App.  11,  67  Fed.  125. 

Vhea  tbe  proper  servant  Is  so  Informed  and 
ordered,  and  he  then  neglects  his  duty  or  vio- 
lates his  orders,  causing  Injury  to  another  serv- 
ant, the  negligence  is  hts,  and  the  doctrine  of 
fellow  servants  would  apply.  Oalveston, 
H.  *  S.  A.  R.  Co.  V.  Smith  (1890)  76  Tex. 
«m,  18  8.  W.  602,  where  It  was  held  that. 
If  the  delinquent  roadmasCer  had  control  of  the 
train  men  operating  a  work  train  and  Its  move- 
ments, and  was  guilty  of  negligence  In  moving 
the  train  from  a  certain  station  wltbont  notifi- 
cation as  to  the  approach  of  specials  with  which 
there  was  danger  of  collision,  or  If  his  Delect 
consisted  In  having  tbe  train  stopped  at  another 
station  for  such  time  as  rendered  the  danger  of 
collision  with  other  trains  Imminent  tbe  negll- 
gence  would  be  bis  own  as  a  servant  of  the  com- 
pany, and  not  the  negligence  of  the  company. 

As  already  remarked,  the  line  which  separates 
tbe  two  breaches  of  duty  here  contrasted  Is 
sometimes  rather  thin,  but  It  seems  more  than 
probable  that  tbe  cases  referred  to  infra  would 
not  be  approved  In  all  Jurisdictions. 

The  omission  of  a  telegraph  operator  at  a  way 
platform  to  see  that  a  despatch  was  understood 
by  tbe  conductor  of  a  train,  by  whose  negligence 
the  plaintiff,  tbe  engineer  of  another  train,  was 
Injured,  Is  an  act  for  which  the  company  Is  re- 
sponsible. Madden  Chesapeake  ft  O.  R.  Co. 
(1886)  28  W.  Ta.  610,  67  Anu  Bep.  696. 

Neither  the  conductor  of  a  train  coming  Into 
<%Ilislon  with  a  car  having  section  bands  on 
board  standing  upon  the  track  at  a  station,  be- 
cause  of  such  conductor's  disregard  of  signals 
displayed  at  the  station,  nor  a  telegraph  oper- 
ator at  such  station  who  displays  improper  sig- 
nals, can  be  regarded  as  a  fellow  servant  of  such 
section  bands.  Haney  v.  Pittsburgh,  C.  C.  ft 
St.  L.  B.  Ca  (1803)  SS  W.  Ta.  570, 18  S.  B.  748. 

The  telegraph  operator  in  charge  of  a  signal 
station,  who  controls  by  signal  orders  the  run- 
ning of  trains  over  a  block  section  of  a  railroad. 
Is  not  the  fellow  servant  of  a  brakeman  Injured 
on  such  section  by  the  operator's  negligent  man- 
agement of  the  running  of  trains.  Flannegan  v. 
Chesapeake  ft  O.  B.  Co.  (1S95)  40  W.  Va.  486, 
21  S.  E.  1028.  following  the  last-cited  ca«e.  The 
court  said :  "In  this  case  the  defendant,  seek- 
ing to  discharge  its  personal  duty,  and  provide 
a  safe  track,  and  at  the  same  time  facilitate  tbe 
rapid  movement  of  trains,  established  the  signal 
station,  and  placed  the  operator  In  charge  with 
full  authority,  by  means  of  a  code  of  signal  or- 
ders equally  as  effective  as  any  other  kind  conid 
pos!iIt>iy  be,  to  control  the  running  of  all  trains 
over  this  block;  and  all  trainmen  of  every  train 
were  under  absolute  rale  to  watch  for  and  obey 
her  orders  before  they  dare  enter  upon  the  block. 
If  she  had  been  attentive  to  her  duties,  she  must 
have  known  the  block  was  occupied  and  ob- 
structed, and  bitr  knowledge  was  the  knowledge 
of  the  master ;  yet,  in  the  face  of  that  fact,  she 
n^ilgently  gives  a  peremptory  signal  for  tbe 
train  to  proceed.  In  what  way  could  she  pos- 
sibly be  the  fellow  servant  of  the  train  men,  who 
nre  entirely  at  her  command,  and  who  can  nei- 
ther Influence  nor  control  her  own  independent 
actions  ?  She  Is  as  much  the  master  of  her  sec- 
tion block  aa  tbe  maiter  li  of  the  whole  road." 
54  L.  R.  A. 


A  station  agent  chained  with  the  duty  to  sea 
that  all  cars  were  so  placed  on  tbe  sidetracks  aa 
to  be  clear  from  trains  passing  on  tbe  main  line 
Is  not  a  fellow  servant  of  a  section  hand  upon  a 
work  train  passing  such  station.  St.  IjOuIs.  A. 
ft  T.  H.  B.  Co.  V.  Biggs  (1894)  63  III.  App.  550. 

Some  other  doubtful  decisions  are  noted  In 
the  preceding  section. 

n.  Dutv  to  impart  information  m  <o  permanent 
dangera  normally  incident  to  the  uwrfc  at  t/M 
time  it  ig  entered  upon. 

0>ntraBt  V.  n,  infra. 

In  any  case  In  which,  for  one  or  other  of  tin 

reasons  explained  In  the  note  to  James  t.  R-ip- 
Idea  Lumber  Co.  (1S98 ;  La.)  44  L.  B.  A.  33,  a 
master  owes  his  servant  the  duty  of  pzplnining 
to  bim  the  nature  of  the  dangers  to  which  the 
work  will  regularly  and  normally  expose  him. 
and  tbe  most  effectual  means  by  which  to  avoid 
them,  that  duty  Is  not  discharged  by  delcgetlnc 
the  performance  of  It  to  an  agent. 

If  be  cannot  perform  tbe  duty  himself  he 
must  provide  a  competent  person  to  give  such 
necenary  Instruction ;  and,  whether  the  person 
selected  for  that  purpose  be  a  coouployee  of  ttae 
pKHnoted  servant  or  not,  the  employer  must  see 
to  It  that  he  Is  a  competmt  and  trustworthy  tn- 
structor ;  otherwise  he  will  be  liable  for  the  con- 
sequences of  his  Incompetency  or  ncgilgcnce. 
The  person  to  whom  the  duty  of  glvlnc  tfa-5  nec- 
essary Instruction  In  neb  cases  Is  delegated  rep- 
resents the  employ^  and  pro  hoc  vice  occupies 
the  position  of  vice  principal.  Lebberlng  r. 
Struthers  (1893)  167  Pa.  312,  27  AU.  720. 

In  Wheeler  v.  Wason  Mfg.  Co.  (1883)  135 
Uass.  297,  the  defendant  presented  the  question 
whether  the  master's  duty  of  giving  notlue  to 
his  servant  of  risks  and  perils  to  which  the  lat- 
ter will  be  exposed  In  tbe  course  of  his  emptcv- 
ment,  when  such  duty  exists,  la  an  absolute  one, 
or  whether  It  Is  merely  the  duty  of  taking  rea- 
sonable and  proper  pain*  to  Inform  the  servant 
of  them.  This  qBe8tl<Ht  aroas  In  three  forma : 
(1)  In  the  refusal  to  Instruct  tbe  Juiy  that,  if 
the  defendant's  foreman  directed  a  coservant  of 
the  plaintiff  to  give  proper  Inatructlon  and  cau- 
tion to  the  plalnttf^  the  latter  coold  recover  by 
reason  of  mdb  coservants  failure  to  do  ao,  if  be 
was  a  competent  person  for  that  pnipcwe:  (S) 
In  the  Instrnctlon  that.  If  there  were  dasRera 
In  the  business  known  to  the  defendsnt,  which 
by  reason  of  the  plaintiff's  Inexperience  were  un- 
known to  him,  and  which  by  the  exercise  of  or- 
dinary care  be  could  not  bave  known,  the  de- 
fendant Is  bound  at  Its  peril  to  give  him  rea- 
sonable warning  of  them ;  and  (8)  In  the  exclu- 
sion ot  the  evidence  of  what  tbe  foremaa  told 
tbe  coservant  to  do.  In  Instructing  the  plain- 
tiff. The  court  said :  "That  question  was 
somewhat  considered  in  Coombs  v.  New  Bedford 
Cordage  Co.  (1869)  102  Mass.  672,  596,  S  Am. 
Rep.  506.  But  the  question  here  Is  the  mora 
general  one,  whether  It  la  an  affirmative,  posi- 
tive duty  resting  upon  the  master,  for  the  nc»i- 
performance  of  which  be  will  be  liable,  or 
whether  It  can  be  delegated  to  a  proper  sobatl- 
tute,  and  be  be  thereby  relieved  from  responri- 
blllty.  We  are  of  opinion  that  the  duty  reatlag 
upon  tbe  master  Is  not  merely  one  of  reasonable 
care  and  diligence  to  give  a  proper  notice ;  but 
that  he  Is  responsible  In  case  the  servant  au(- 
fers  through  a  want  of  receiving  a  proper  no- 
tice of  the  risks  to  which  he  is  exposed.  Tbe 
servant  does  not  assume,  and  Is  not  to  bear  the 
risk  of,  unknown  and  undisclosed  perils :  bat  ha 
in  held  to  take  those  risks  which  he  knowa,  or 
which,  by  the  exercise  of  ordinary  care,  he 
ought  to  know,  to  be  Incident  to  the  nature  of 
the  business  In  tiie  place  where  and  the  mariner 
in  which  1^  is  '.-arried  on.    The  master's  doty  la 
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to  provide  machlneir  which  is  reasonably  safe 
and  proper ;  and  It  the  use  of  It  Is  attended  with 
special  peril,  such  as  his  servants  ought  to  know, 
aJid  It  there  is,  according,  andw  the  elrcum- 
stances  of  the  particular  ease,  a  duty  restins 
upoD  him  In  respect  to  glTlng  notice  to  the  serv- 
ants of  Btich  special  peril,  that  duty  Is  not  dls- 
chai^d  by  delegatlog  the  performance  of  It  to  a 
third  person.  The  servants  should  not  be  held 
to  assume  and  undertake  to  bear  the  risk  of  la- 
tent and  concealed  perils,  merely  because  the 
•master  takea  reasonable  care  and  pains  to  give 
notice  of  them.  It  Is  more  reasonable  to  hold 
that,  where  the  danger  is  known  to  the  master 
and  unknown  to  tlie  servant,  the  master  should 
be  held  to  see  to  it  that  the  servaiit,  when  put 
upon  work  which  exposes  him  to  danger,  should 
be  infonnsd  of  it.  The  master  must  not  expose 
his  servant  to  an  unreasonable  risk.  Where 
the  servant  is  as  well  acquainted  as  the  mas- 
ter with  the  dangerous  natore  of  the  machinery 
-or  Instrument  used,  or  of  the  serrtos  In  which 
he  is  engaged,  he  cannot  recover.  But  where 
the  master  em[rioys  a  servant  In  the  nee  of  ma- 
chinery which  he  knows^  but  the  servant  does 
not  know,  to  be  attended  with  peculiar  danger, 
we  are  all  ol  opinion  that  he  must  be  held  n- 
:sponsible  for  an  Injury  which  occurs  In  conse- 
quence of  bis  (allure  to  see  to  It  that  a  proper 
notice  is  given." 

In  Breouan  v.  Gordon  (ISOO)  118  N.  T.  489, 
«  L.  R.  A.  818,  23  N.  B.  810,  It  was  held  that 
there  was  error  In  a  cliargc  given  at  the  request 
of  'defendant  that,  "If  the  Jury  find,  as  matter 
of  fart,  that  the  plaintiff  was  pat  under  iBstnc- 
tion  of  a  competent  Instruetw,  and  that  the  In- 
structor was  as  well  acquainted  as  defendants 
with  the  nature  and  character  of  the  aervice 
which  he  undertook  to  perform,  he  cannot  re- 
cover." The  coart  said :  "^m  jiiTy  could  not 
otherwise  understand  this  Instruction  than  to 
mean  that  the  defwdanta'  whole  duty  to  the 
plaintiff  was  performed  when  they  assigned  as 
competent  an  Instructor  to  plaintiff  as  the  de- 
fendanta  were.  Tbis  was  erroneous  In  two  re- 
spects. The  degree  of  the  Instructor's  compe- 
tency was  gauged  by  the  competency  of  the  de- 
fendants. The  plaintiff  was  entitled  to  have, 
and  the  defendants  were  bound  to  provide  him 
with,  an  Instructor  competent  to  teach  the  art 
of  managing  an  elevator,  regardless  of  the  com- 
petency of  the  defendants  in  that  respect,  and 
of  which  there  was  no  proof  whatever  in  the 
caae.  Bot  the  defendants  wwe  not  only  bound 
to  furnish  plaintiff  with  an  instructor  absolutely 
competent  to  manage  an  elevator,  but  the  de- 
fendants were  also  bound  to  provide  snch  an  ln> 
stmctor  for  a  reasonable  length  ol  time  to  teach 
the  plaintiff  how  to  manage  the  elevator,  and 
that  the  Inetnictor  should  be  guilty  of  no  negli- 
gence to  the  Injury  of  the  plaintiff  while  he  was 
belng^nstructed.  These  relations  spring  from 
the  fact  that  during  this  pet-lod  the  Instructor 
is  doing  the  work  and  standing  In  the  place  of 
the  defendants,  the  masters."  To  the  same  ef- 
fect are  the  following  cases:  Sullivan  v.  India 
Mfg.  Co.  (1873)  113  Mass.  896:  Verdelll  v. 
Gray's  Harbor  Commercial  Co.  <1897)  116  Cal. 
517,  47  Pac.  3d4;  Felice  v.  New  York  C.  &  H.  R. 
R.  Co.  (1S97)  14  App.  Dlv.  84«,  48  N.  Y.  8upp. 
922 ;  Emma  Cotton  Seed  Oil  Co.  v.  Hale  (1892) 
B6  Ark.  232,  19  8.  W.  600;  Pullman  Palace  Car 
Co.  V.  Laack  (1892)  143  IIL  242,  18  L.  R.  A. 
216,  82  N.  E.  286:  Keller  v.  Oasklll  (1898)  20 
2nd.  App.  602,  60  N.  E.  868 ;  Olson  v.  St.  Paul, 
U.  *  U.  B.  Co.  (1888)  38  Minn.  117,  86  N.  W. 
8M :  Coosolldated  Coal  Co.  v.  Wombacher 
(1890)  184  III.  67,  24  N.  B.  627;  Thomas  v. 
Onelnnatl,  N.  0.  A  T.  P.  EL  Co.  (1899)  97  Ped. 
245;  Addlcks  v.  Chrlstoph  (1899)  62  N.  J.  L. 
TSS,  4S  Ati.  106;  Lebbering  v.  Struthers  (1893) 
167  Pa.  812,  27  Atl.  720 ;  Smith  T.  Hillside  Coal  ' 
S4Lu  R.  A.  7 


«  I.  Oo.  (1698)  186  Pa.  28,  40  Ati.  287;  Stranas 
V.  Haberman  Mfg.  Co.  (1897)  28  App.  XHv.  1. 
48  N.  Y.  Supp.  425. 

It  follows,  therefore,  that  In  cases  where  the 
Injured  employee  Is  an  Infant  or  inezperloiced. 
the  rule  as  to  fellow  servants  "only  holds  good 
when  It  appears  that  such  employee  has  been 
properly  Instructed  by  bis  employer  as  to  the 
dangers  of  his  employment,  or  haa  acquired 
knowledge  of  such  dangers  from  other  sources" 
(Jones  V.  Florence  MIn.  Co.  [1886]  66  Wis.  268, 
67  Am.  Rep.  269,  28  N.  W.  207)  :  and  that  the 
mere  fact  that  a  defect  In  a  machine  Is  due  to 
the  fault  of  a  coemployee  will  not  absolve  a  mas- 
ter from  the  duty  of  instructing  a  servant, 
where  the  danger  reaolting  fRMn  the  defe<:t  is 
one  which  Is  not  within  his  comprehension. 
BJbJlan  v.  Woonsocket  Bobber  Co.  (1806)  104 
Mass.  214,  41  N.  B.  266. 

Ordinarily  the  employee  who  was  In  control 
of  the  Injured  servant  will  be  regarded  as  the 
person  npon  whom,  as  the  master's  sgmt,  the 
duty  of  Instroctlon  devoIvedL  It  was  doubtless 
this  castomary  apportionment  of  functions 
which  lias  Influenced  the  choice  of  phraseology 
In  tbe  remark  of  the  supreme  court  of  Indiana 
that,  "If  the  agent  or  servant  upon  whom  tbe 
power  to  command  is  given  exercises  the  power, 
and  falia  to  discharge  tbe  obligation,  to  the  hurt 
of  the  servant  who  Is  without  fault,  the  failure 
is  that  of  the  master,  and  be  must  respond." 
Atlas  Engine  Works  v.  Randall  (1885)  100  Ind. 
tide,  50  Am.  Rep.  798. 

As  in  the  case  of  other  absolnte  duties  the 
control  exercised  by  the  employee  upon  whom 
devolved  tbe  function  of  giving  instruction  may 
be  of  such  a  character  that  he  Is  a  vice  principal 
simply  by  virtue  of  his  position  of  superiority. 
Wherever  the  delinquent  is  deemed  to  be  a  rep- 
resentative of  the  master  on  this  gronnd,  the 
IlabUity  of  tbe  master  msy,  it  la  obvloos^  be  re- 
ferred either  to  the  theory  that  the  duty  at  in- 
stmctlon  iB  nondelegable,  or  to  tbe  theory  that 
the  function  of  Instruction  Is  one  of  those  which 
are  olDcial  In  the  sense  explained  In  tbe  note  to 
O'Nell  V.  Great  Northern  R.  Co.  (1900;  Minn.) 
51  L.  R.  A.  pp.  584  et  aeq.  Thus,  In  a  state 
where  the  doctrine  of  departmental  control  Is 
applied,  that  one  hai  power  to  employ  and  dis- 
charge laborers,  and  Is  tbe  foreman  In  bis  de- 
partment, has  the  duty  of  the  master  devolved 
on  him  to  Instruct  employees  as  to  the  danger 
of  the  employment,  rt.  Smith  Oil  Co.  t.  BIotst 
(1893)  68  Ark.  ISS,  24  a  W.  106. 

Similarly,  in  courts  where  vice  prlnelpalsblp 
iB  inferred  from  the  mere  exercise  of  control, 
tbe  msster  is  deemed  answerable  for  the  failure 
of  controlling  employees  to  Inatmct  the  snbo^ 
dlnates.  Norton  v.  Volske  (1898)  158  III.  402, 
41  N.  E.  1085;  Alton  Paving,  BIdg.  &  Fire  Brick 
Co.  T.  Hudson  (1897)  74  111.  App.  612,  AOtrmed 
In  (1808)  176  III.  270.  52  N.  E.  266;  Consoli- 
dated Coal  Co.  V.  Wombacher  (1800)  184  III.  67, 
24  N.  E.  627. 

lu  another  state,  where  tbe  effect  of  vesting 
a  superior  servant  with  the  power  of  employing 
and  discharging  his  subordinates  Is  to  make  bim 
the  master's  alter  ego  as  to  them,  it  has  been 
held  that  the  superior  servant  Is  none  the  less  a 
vice  principal  In  respect  to  tbe  duty  of  Instme- 
tlon  because  the  employing  and  discharging  are 
subject  to  tbe  consent  and  approval  of  the  so- 
perlntMident.  International  &  O.  N.  R.  Co.  v. 
Hlnzle  (1691)  82  Tex.  623,  18  8.  W.  681,  where 
the  plaintiff  was  ordered  to  paint  cars  without 
being  instructed  as  to  a  rule  requiring  men 
working  on  side  tracks  to  set  out  signal  flag*. 

Indeed,  a  third  basis  of  liability  Is  predicabie 
In  sQcb  cases,  since  an  order  to  do  work  for 
which  tbe  aulKtrdlnate  la  unfitted  by  reason  of 
hie  Ignorance  la  itself  a  negligent  act  of  a  mani- 
festly official  character,  and  it  Is  therefore  net 
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necessary  to  rely  nptni  a  speelfle  Antj  of  In- 
structloQ.  Se<>,  for  example,  Missouri  P.  R.  Co. 
T.  Peregoy  <1887)  86  Kan.  424,  14  Pac.  7,  where 
the  court,  while  adT&rtlng  to  the  daty  to  tn- 
ttmct  an  Inexperienced  boy,  seems  also  to  con- 
sider the  defendant  liable  on  the  ffroand  that 
the  foreman  was  negligent  In  directing  the  boy 
to  obey  an  onskUlsd  mechanic  in  the  perform- 
ance of  work  which  demanded  expert  knowledge. 

Under  the  general  rule  stated  above,  the  tn- 
perlor  employee  will  necessarily  be  treated  as 
the  representative  of  the  master  a*  to  the  duty 
ot  Uiatnietlon,  even  thoo^  he  may  be^  tor  other 
purposes,  a  mere  servant  In  the  jurtsdletton 
where  the  cause  of  action  arises. 

The  master  having  subjected  the  servant  to 
the  command  of  another  without  Information  or 
caution  with  respect  to  all  each  obligations  as 
the  master  owes,  the  other  stands  In  the  mas- 
ter's place ;  and  this  Is  so  notwithstanding  the 
two  servants  are,  as  reganbi  the  common  em- 
ployment, fellow  servants.  Atlas  Engine  Works 
V.  Bandall  (188&)  100  Ind.  293,  50  Am.  Rep. 
788.  See  also  Olsen  v.  St.  Paul,  M.  ft  U.  R.  Co. 
(1888)  88  Ulnn.  117,  86  N.  W.  866  (foreman  of 
gang  shoveling  snow, — vice  principal  In  regard 
to  the  duty  of  notifying  his  enbordlnates  of 
rules)  ;  BJbJlan  v.  Woonsocket  Bubber  Co. 
(189B)  164  Mass.  214,  41  N.  E.  265  {man  in 
diarge  of  machine  like  that  which  plaintiff  was 
handling,  vice  principal  when  d^uted  by  the 
fweman  to  Instruct  the  plaintiff) ;  Wallace  v. 
Standard  Oil  Co.  (18B5)  66  Fed.  260 ;  Kloch- 
tnski  v.  Shores  Lumber  Co.  (18S6}  93  Wis.  417, 
67  N.  W.  934 ;  Camp  v.  Hall  (1897)  39  Fla.  535, 
22  Bo.  792;  Netion  v.  Marinette  A  M.  Paper 
0».  (1890)  75  Wis.  679,  44  N.  W.  772  (fore- 
man) :  Strauss  v.  Haberman  Mfg.  Co.  (1897)  23 
App.  Dlv.  1,  48  N.  Y.  Supp.  425  (foreman)  ; 
O'Connor  v.  Barker  (1898)  25  App.  Dlv.  121, 
4b  N.  Y.  Supp.  211  (floor  foreman  In  factory). 

Tbe  doctrine  which  exempts  the  master  from 
liability  arising  out  of  the  negligence  of  fellow 
servants  Is  based  upon  the  assumptioa  by  the 
servant  of  the  ordinary  risks  of  his  employment, 
but  has  no  application  to  risks  which  are  not 
contemplated  byhlmln  eaterlngupon  tbeaervlce. 
Burke  v.  Anderson  (1895)  16  C.  C.  A.  442,  84 
V.  S.  App.  182,  60  Fed.  814  (where  the  explosion 
of  a  stick  of  dynamite  under 'a  blow  from  the 
pick  of  a  commtm  laborer  who  had  been  set  to 
work  after  a  blast  without  any  warning  as  to 
the  possibility  of  peril  from  unexploded  shots 
was  htAd  to  be  an  extraordinary  risk). 

The  failure  of  an  agent  to  Instruct  a  fellow 
servant  as  to  his  duties  naturally  results  in  pat- 
ting an  incompetent  employee  in  a  posilion  In 
which  hia  want  of  skill  will  be  dangerous  to  his 
colaborers.  Under  such  circumstances  it  is 
clear  that  the  liability  of  the  master  may  be  re- 
ferred to  Us  breach  of  either  one  of  two  non- 
delegable obligations.  Sncb  was  the  situation 
In  Balllvan  v.  Metropolitan  Street  R.  Co.  (1900) 
53  App.  Ulv.  80,  65  N.  T.  Supp.  842. 

As  there  Is  no  duty  to  Instruct  a  servant  as 
to  the  special  dangers  of  work  which  la  outside 
the  Kope  of  his  original  employment  and  to 
which  bis  superior  has  no  authority  to  assign 
him.  the  negligence  of  the  superior  in  ordering 
him  to  perform  such  work  Is  that  of  a  fellow 
servant  merely.  In  such  a  case  the  Immunity 
of  the  master  Is  obvlonsly  the  result  of  a  con- 
sideration which  renders  it  wholly  unnecessary 
to  advert  to,  and  impossible  to  rely  upon,  the 
nondelegable  quality  of  the  duty  of  Instruction. 
Crown  V.  Orr  (1893)  140  N.  Y.  450,  85  N.  B. 
648.  Contrast  with  this  ease  Union  P.  R.  Co. 
T.  Fort  (1878)  17  Wall.  B5S,  21  L.  ed.  789. 
where  the  authority  of  the  foreman  In  the  prem- 
ises seems  to  have  been  conceded. 

One  conjunction  of  circumstances  in  which 
this  principle  operates  tn  the  master's  favor 
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arises  where  an  tmlnatructed  servant  nnder- 
takes  a  duty  which  he  was  not  anthMlsed  to  un- 
dertake. 

I'lalntlff,  a  street-car  driver.  In  crossing  a  ex- 
cavation, was  obliged  to  unhitch  his  team,  an& 
leave  the  car,  under  the  control  of  the  condnctor. 
to  come  down  the  grade  of  Its  own  weight  paat 
the  excavation.  In  getting  the  team  around  the 
excavation,  plaintiff  stumbled  and  fell  aeroa* 
the  track,  and  the  conductor,  who  had  Just  been 
hired,  and  bad  received  no  Instructions  as  to  the 
use  of  the  brake,  turned  It  the  wrong  way. 
whereby  the  ear  ran  over  plaintiff  and  Injnred- 
hlm.  It  was  shown  <»  the  trial  that  the  con- 
tractor making  the  excavatitm  provided  men  to- 
push  the  cars  going  up  grade  paat  the  excava- 
tion. Held,  that  this  fact  did  not  tend  to  show 
that  ,It  was  not  the  duty  of  the  conductor  to 
take  charge  of  the  car  while  coming  down  grade. 
Sullivan  V.  Metropolitan  Street  li.  Co.  (1900) 
53  App.  Dlv.  88,  65  N.  Y.  Snpp.  842. 

o.  Dutjf  to  impart  tafornutUtm  as  to  ptrmament 
danawa  mperaddtd  to  the  wvbrOKment  afttr 
the  work  ho4  begun. 

*  Some  courts  have  deferred  to  the  force  of  tb(> 
consideration  that  there  Is  apparently  no  logi- 
cal ground  upon  whldi  It  Is  possible  to  ascribe 
a  nondelegable  quality  to  the  duty  discussed  In 
the  preceding  section  and  at  the  sttme  time  lo 
refuse  to  predicate  such  a  quality  of  tho  duty 
to  Imparting  to  a  servant  such  Informattnn  as 
Is  proper  under  the  circumstances  with  rcgnrd 
to  new  dangers  which  are  of  such  a  nature  that 
his  aafety  will  be  continuously  Imperiled  until 
tbe  normal  conditions  of  his  envtronment  have- 
been  restored.  A  master,  it  Is  held,  cannot  del- 
egate to  another,  even  though  be  be  a  fellow 
servant,  the  duty  of  notifying  his  servant  of  in- 
creased danger  so  as  to  abaolve  himself  from  lia- 
bility for  failure  to  communicate  It.  l*uliman 
Palace  Car  Co.  v.  Laack  (1802)  143  Til.  242,  18 
L.  B.  A.  215,  82  N.  E.  285  (negligence  of  per- 
sons who,  under  a  license  from  the  master,  put 
In  new  bnrnera  In  a  brick  kiln  for  tbe  purpose  of 
testing  their  advantages). 

The  rule  applies  where  the  Increase  of  danger 
arises  from  some  extrinsic  alteration  in  the 
character  of  the  environment  itself.  See  tbe 
case  last  cited,  and  also  Cerlllos  Coal  B-  Co.  v. 
Deserant  (1897)  9  N.  M.  49,  49  Pac.  807  (a  Are 
boss  In  a  mine  Is  a  vice  principal  as  to  tbe  per- 
formance of  tbe  duty  of  Informing  miners  where 
they  may  work  without  being  endangered  by 
accumulations  of  gas)  ;  Elledge  v.  Nstlonnl  City 
ft  0.  R.  Co.  (1893)  100  Cal.  282.  84  Pa*.  720> 
(foreman  sapervlslng  work  ol  excavation  held 
to  be  a  vice  principal  in  regard  to  warnltiB  la- 
borers as  to  any  special  danger  of  a  sobsldenee). 

A  master  Is  liable  for  the  negligence  of  his 
"walking;  boss"  In  falling  to  notify  one  of  ft  gang 
of  men  who  were  directed  to  help  In  puttlns  ont 
a  Are  that  the  stump  of  a  tree  bad  been  str 
burned  at  the  bottom  that  It  was  likely  to  fall. 
Maltby  v.  Belden  (1899)  4S  App.  Dlv.  384.  8t> 
N.  Y.  Supp.  824.  See  also  Boelter  v.  Ross  Lum- 
btf  Co.  (1899)  103  Wla  324,  79  N.  W.  243. 

The  teatlmony  oC  the  foreman  of  a  factory 
that  a  trapdoor  tn  a  passagewv  was  used  on  an 
average  about  three  times  a  week,  and  from 
five  to  ten  minutes  at  a  time.  Justifies  an  Infer- 
ence that  It  was  expected  to  be  used,  and  that 
the  act  of  a  servant  In  opening  It  was  n*t  on- 
suthorized  In  such  a  sense  as  to  prevent  recov- 
ery from  the  employer  by  a  fellow  servant  In- 
jured by  falling  through  the  trapdoor,  npoo  the' 
gi'ound  of  the  employer's  negligence  in  maintain- 
ing the  door  In  the  passageway  and  failing  t« 
notify  him  thereof.  Johnson  v.  Fleld-Thnrber 
Co.  (1898)  171  Mass.  481,  61  N.  K.  18. 

In  Smith  T.  Oxfted  Iron  Co.  <1880)  42  N.  J. 
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L.  467,  86  Ain.  Rep.  685,  It  appeared  tbat  one 
BcrantoD,  tbe  presldeat  of  the  defeDdant  com- 
paaj,  to  whose  care  was  committed  tbe  ■apenn- 
tendence  of  the  buBiaess  of  tbe  corporation,  in- 
trodaced  the  use  of  gl&nt  powdw.  It  was  clearly 
tbowa  tbat  It  was  a  highly  dangeroos  exploalve, 
and  that  the  proper  manner  of  using  It  was  not 
made  known  to  the  plaintiff,  although  printed 
InitmcUona  were  in  the  possession  of  tbe  com- 
pany. The  court  said:  "Before  allowing  this 
new  Gompoand  to  be  introduced,  it  was  a  duty 
which  tbe  company  owed  to  the  plaintiff  to  a»- 
certain  and  make  known  its  prcvwtles  and  tbe 
mode  of  oslng  It,  either  to  the  plaintiff  himself 
or  those  under  whose  direction  be  worked.  The 
(^ligation  to  do  wo  rested  apon  Seranton,  as  tbe 
bead  offlcor  of  tbe  company,  and  his  neglect  In 
tbat  reipeet  was  the  neglect  of  tbe  company  It- 
self. It  was  grosi  negligence  in  tbe  company 
to  fornlsta  such  an  article  for  a  laborer's  use 
without  giving  bim  the  requisite  Information, 
Whether  tbe  company  was  aware  of  Its  danger- 
ons  qaaJlty,  or  furnlBhed  It  for  ase  withoat  hav- 
ing taken  steps  to  obtain  such  knowledge,  It  is 
equally  liable.  It  was  a  duty  which  tbe  com- 
pany, through  Scrouton,  was  bound  to  perform, 
to  a^n  that  each  reasonable  care  as  the  exigency 
of  tbe  case  demanded,  was  taken,  and  to  im- 
part to  the  subordinates  fnll  iufornatlon  as  to 
the  manner  of  applying  the  new  compoond.  b»- 
fore  placing  it  in  the  bonds  of  an  i^orant  la- 
borer. This  obligation  resting  on  tbe  company 
Itself,  tbe  president  could  not  shift  Its  liability 
by  referrinc  the  matter  to  one  of  bis  sabor- 
dlnates." 

It  wonld  seem  that,  tf  there  was  any  object 
in  doing  so,  all  the  cases  in  which  the  master 
has  been  held  liable  for  the  failure  of  a  servant 
to  discover  defects  In  an  Instrumentality  which 
be  has  to  supervise  might  be  brought  under  this 
principle. 

The  rule  against  del^ation  of  power  Is 
equally  applicable  where  the  servant  bos  been 
transferred  to  a  new  place  of  work  where  he 
will  be  exposed  to  some  abnormal  risk  of  the 
kind  now  under  discussion. 

In  McHabon  v.  Ida  Uin.  Co.  (1897)  06  Wis. 
308,  TO  N.  W.  478,  it  wss  held  that  a  master  Is 
"not  to  set  a  man  at  work  among  latent  and 
traordinary  dangers,  of  which  the  employee 
knows  nothing  and  which  he  cannot  ascertain  by 
experience  or  observation ;"  and  tbat  "In  taking 
tbe  plaintiff  from  one  part  ct  the  mine  In  which 
he  had  been  at  work  and  setting  blm  at  vrork  in 
a  different  place,"  and  not  warning  blm  as  to 
certata  uoexploded  blasts,  the  shift  boss  was 
plainly  and  palpably  acting  in  the  capacity  of 
the  master. 

Ibis  phase  of  the  master's  obligation  to  warn 
was  i-ecently  considered  at  great  length  In  Carl- 
HDR  V.  Northwestern  Telepb.  Gxcbaoge  Co. 
ilti96)  63  Minn.  428,  66  N.  W.  914,  where  the 
L-ourt  reasoued  thus:  "If  the  nature  and  mag- 
nitude of  the  master's  work,  whether  It  be  that 
of  construction  or  otberwise,  and  tbe  number 
of  men  engaged  In  Its  ezscution,  are  sucb  that 
the  exercise  of  ordinary  care  for  tbe  safety 
and  protection  of  the  workmen  from  uunsual 
and  uDDet'essary  dangers  requires  tbat  tbey  t>e 
given  reasonable  orders,  and  that  they  be  not 
ordered  from  one  part  of  the  work  to  another, 
without  warning,  into  places  of  nniuusl  danger 
and  risks,  which  are  not  obvious  to  tbe  senses 
and  known  to  them,  but  which  might  be  ascer- 
tained by  the  master  by  a  proper  inspection,  tbe 
absolute  daty  rests  upon  the  master  to  give 
such  reasonable  orders.  Considerations  of  Jus- 
tice and  a  sound  public  policy  impose  this  duty 
upon  the  master  as  such,  which  be  cannot  dele- 
fEate  so  as  to  relieve  himself  from  the  conse- 
quences of  a  negligent  discharge  of  it.  Wbsrs 
a  large  number  ot  men  are  employed  apon  the 
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same  work,  It  Is  essential  that  reasonable  or- 
ders, r^mlatlng  their  conduct,  and  assigning  to 
them  proper  places  in  which  to  work,  should  be 
given.  lE  Is  tbe  duty  and  the  right  of  the  mas- 
ter to  give  orders  and  direct  tbe  places  where 
his  servants  shall  work.  Their  duty  is  Instant 
and  absolute  (^>edlence,  unless  It  be  obvious  to 
them  that  such  obedience  will  expose  them  to 
unusual  dangers.  Despatch,  discipline,  and  the 
safety  of  person  and  property  in  the  execution 
of  work  Imperatively  require  that  tbe  master 
should  order  and  tbe  serrutt  obey.  It  would  be 
practically  Impossible  to  carry  on  a  work  of  any 
magnitude  on  any  other  base.  A  workman, 
when  ordered  from  one  port  of  the  work  to  an- 
other, cannot  be  allowed  to  stop,  examine,  and 
experiment  for  himself.  In  order  to  ascertain  If 
tbe  place  assigned  to  blm  Is  a  safe  one ;  and 
therefore  In  obeying  the  order,  white  be  assumes 
obvious  and  ordinary  risks,  he  has  a  right  to 
rely  upon  a  faithful  discharge  of  the  master's 
duty  to  use  ordinary  care  to  warn  and  protect 
him  againat  unusual  dangers.  Any  rule  or  doc- 
trine which  deprives  the  workman  of  this  right 
and  protection  when  the  master  delcgntes  ihe 
power  and  duty  of  giving  such  orders  to  s  sjb- 
ordtnate,  no  matter  bow  high  or  low  his 
rank  or  grade,  Is  unsupported  by  reason,  vio- 
lates oil  considerations  of  justice,  and  is 
not  supported  tv  the  weight  of  aatborlty," 
The  standpoint  of  the  court  will  be  made 
somewhat  clearer  by  quoting  the  following 
passage  from  the  concurring  opinion  of 
Ultchell,  J.:  "Tbe  principle  which  this  covrt 
has  always  announced  as  tbe  test  Is  that  It  Is 
not  tbe  mere  rank  or  grade  of  the  superior  em- 
ployee, but  the  nature  of  the  duty  or  service 
which  he  was  performing,  which  determines  tbe 
question ;  that,  whenever  a  master  delegates  to 
another  the  performance  of  a  duty  which  be 
owes  absolutely  to  his  servants,  or  which  nould 
fall  within  the  line  of  his  duty,  as  master,  if 
personally  present,  then,  in  the  performance  of 
sucb  acts  such  other  persou  would  be,  as  to 
other  servants,  a  vice  principal,  and  not  a  fel- 
low servant.  Whether  we  have  always  correctly 
applied  this  test  to  the  tacts  Is  another  ques- 
tion.  For  example  In  hiring  and  dlacharglng 
workmen  the  foreman  Id  the  present  case  would 
represent  the  master,  and  his  negligence  In  tbe 
premises  would  be  chargeable  to  the  master.  So. 
Also,  in  tbe  matter  ot  selecting  or  Inspecting  Im- 
plements and  otber  Inatramentallties  for  the 
performance  of  the  work,  assuming  ttast  this 
duty  had  been  delegated  to  blm.  And  where, 
as  In  this  case,  be  bad  been  given  entire  control 
of  tbe  work,  and  of  all  the  workmen  engaged  In 
it,  witb  absolute  and  supreme  authority  to  give 
tbem  orders  how  to  do  the  woiic  and  where  to 
work,  I  think  that,  on  exactly  the  same  prin- 
ciple. In  giving  these  orders,  which  the  work- 
men were  bound  to  obey,  he  represented  the  mas- 
ter, and  was  performiing  a  dot;  whldi  would 
have  devolved  on  the  master  If  personaUy  pres- 
ent." 

In  Burke  v.  AndersMi  (lft95>  16  G.  G  A.  442, 
34  U.  S.  App.  132,  69  Fed.  814,  where  a  superin- 
tendent of  the  work  of  excavating  for  a  rail- 
way  was  held  to  be  a  vice  principal  as  regards 
bis  negligence  in  falling  to  notify  a  laborer  that 
a  portion  at  the  explosives  has  not  beoi  ex- 
ploded, tbe  court  said :  "Tbe  master  provides 
the  place  for  his  servant  to  work,  and  If  his 
acts  create  a  special  danger  he  Is  not  alone 
chargeable  with  the  positive  duty  to  exercise  the 
utmost  care  and  every  available  precantlon 
against  possible  injury  to  those  who  are  to  work 
there,  but,  if  danger  impends,  notwithstanding 
tbe  precautions  taken,  be  Is  further  obligated  to 
give  due  information  and  timety  warning 
to  those  In  his  service  who  are  Ignorant 
of  its  extent  before  calling  upon  tbem  to 
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Inear  the  risk.  In  respect  ot  the  em- 
plorment  of  the  plaJntllt  and  the  dlrectlocw  toe 
bif  work,  It  Is  onqaeBtlonable  and  conceded  that 
the  anperlnteadent  represntted  the  master  aa 
Ttce  principal.  In  the  same  relation  he  Is 
diargeable  with  knowledge  of  the  danger  in  us- 
ing the  explosives,  and  with  the  duty  to  protect 
employees  and  notify  them  of  risk.  If  the 
plaintiff  was  not  Informed  of  the  peril  which 
compliance  with  the  order  lOTolved,  or  It  It  was 
not  clearly  apparent,  the  risk  thus  created 
cannot  be  held  to  have  been  contemplated  in  tbe 
serrlce  in  which  he  engaged,  and  therefore  it 
was  not  one  assumed  by  blm  In  his  employment. 
Tbe  instructions  requested  on  behalf  ot  the  prin- 
cipal defendant,  and  the  theory  ot  tbe  whole  de- 
ftmse  as  well,  rest  upon  the.dalm  that  tbe  op- 
eratlon  of  blastii^  was  common  labor,  and  not 
the  work  of  a  suporlntendent  or  vice  principal, 
that  Its  performance  by  this  superintendent  was 
in  the  character  of  a  fellow  serrnnt,  and  tbe 
master  was  not  liable  for  any  oegleet  therein 
beyond  tbe  exercise  of  ordinary  care  Id  select* 
log  his  servants.  In  tbe  same  connection  It  Is 
argued  that  tbe  use  and  care  of  the  explosives 
was  not  a  peraooal  duty  of  the  maater. 
Whether  these  claims  could  be  maintained  by 
tbe  master  In  any  case  In  wblch  be  brings.  Into 
his  work  tbe  dangerous  means  which  produce 
Injury,  and  whether  the  rule  of  strict  care  doea 
not  Impose  s  poaitiye  obligation  whlcb  he  can- 
not  evade  by  delegating  the  performance,  are 
questions  of  Interest,  but  they  do  not  require 
consideration  here.  It  Is  sniBclent  that  tbe  risk 
was  created  by  the  muter  or  tor  bis  purposes; 
tbat  there  Is  lesltlmste  finding  by  tbe  Jury  of 
negligence  on  the  part  of  those  engaged  In  the 
performance,  causing  tbe  Injury ;  and  Snally 
tbat  tbe  plaintiff  was  Ignorant  ot  tbe  rlak  and 
had  not  assumed  It.  Tbe  doctrtne  which  «x< 
•mpts  tht  master  from  liability  arising  uot  of 
the  negl^nce  of  fellow  servants  Is  based  upon 
tbe  assumption  by  tbe  servant  of  the  ordinary 
risks  ot  ills  employment,  In  which  ibe  negli- 
gence of  fellow  servants  Is  Included,  but  It  lias 
no  application  to  rlAs  wbiob  are  not  contem- 
plated by  him  to  entering  upon  the  seivire 
(Northern  P.  B.  Co.  v.  Hambly  {1804]  IM  IT. 
&  349.  3uT,  38  L.  ed.  1009,  1012,  14  Sup.  Ct. 
Bep.  98.1k  and  certainty  cannot  govern  for  this 
extraordinary  risk  Interposed  by  the  maater 
without  wamliv-*'  See  also  Ucliabon  t.  Ida 
Uln.  Co.  (1897)  flS  Wis.  808.  70  N.  W.  478 
(withoat  warning  miner  sent  to  work  In  a  place 
where  there  were  a  number  ot  unexploded  blasts. 

In  some  Instances  it  Is  difficult  to  say 
whether,  from  a  purely  logical  standpoint,  the 
liability  of  the  master  should  be  reternd  to  this 
mie,  or  to  that  which  requires  hliu  to  answer 
for  the  negligence  of  persons  depa^d  to  carry 
out  regulations.  See  III.  1,  «upi-o.  The  Inti- 
mate association  between  tbe  two  conceptions 
Is  especially  manifest  In  cases  turning  upon  the 
master's  obligation  to  control  the  movements  of 
trains.  Moon  v.  Richmond  &  A.  B.  Co.  (1684) 
78  Va.  746,  49  Am.  Rep.  401  (section  foreman 
tailed  to  signal  train  to  stop  at  a  place  where 
track  had  become  dangerous). 

Tbe  same  state  of  facts  appeared  also  In 
Torlan  v.  Richmond  ft  A.  R.  Co.  (1887)  84  Ta. 
192,  4  8.  B.  339,  wbere  we  find  the  court  laying 
down  the  law  thus :  "It  was  the  duty  of  the 
defendant  company  ...  to  use  all  reason- 
able precautions,  Including  necessary  ulfnials  to 
moving  trains,  essential  to  the  protection  of  the 
llvM  and  limbs,  not  only  of  employees,  but  to 
the  protection  of  all  persons  lawfully  on  Its 
road.  The  defendant  company,  by  aud  through 
tbe  negligence  of  Its  agent,  Herndon,  In  fslllng 
to  signal  tbe  approaching  train,  and  warn  It 
of  the  danger  In  its  path,  was  guilty  of  culpable 
negligence  whlcb  censed  the  accident  tbat  re- 
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suited  in  the  death  ot  tbe  plalntHTs  Intestate, 
and  tor  that  negligence  and  that  result  the  oibi- 
pany  Is  liable  in  damages.  Tbat  negllguiee  was 
the  pnnlmata  cause  of  the  death  of  plalatirs 
intsstate,  who  was  not  the  ooemployee  ot  Hen- 
don,  by  whose  negligence  the  accident  wu 
caused  In  tbe  sense  which  rtileves  tbe  etnployet 
from  liability  for  Injuries  to  one  servant  by  asd 
througb  the  negligent  act  or  omission  of  hla  fM- 
low  servant." 

In  Turnw  v.  Norfolk  A  W.  R.  CNx  (1S95)  40 
W.  Va.  67B,  22  S.  E.  83.  It  waa  held  that  thougk 
in  some  respects  tbe  engineer  and  Sreman  of  t 
special  engine  are  fellow  servants  of  a  section 
hand,  yet.  In  giving  him  wamit^  of  tbe  ase  ot 
the  track  by  a  special  train  they  discharge  a 
nonassignable  personal  or  positive  duty  of  the 
railroad  company  In  Ita  corporate  capacity.  Tbe 
court  said :  "It  has  been  well  said  that  it 
would  be  a  monstrous  doctrine  to  bold  that  a 
railroad  company  could  frame  such  sehedoles  u 
would  Inevitably,  or  even  probably,  result  la  col- 
lisions or  loss  of  lite.  Lewis  t.  Seltert  (1887) 
lie  Pa.  647,  11  Atl.  S14.  Having  prepared  tad 
promulgated  Its  schedule,  it  must  sdhere  to  It. 
and  If  it  makes  a  change  or  violates  locb 
schedule.  It  is  Its  positive  duty  to  notiff 
all  who  may  be  affected  thereby  ot  sack 
change.  When,  in  contravention  ot  Its  sched- 
nle.  It  sends  a  'wild  engine'  over  Its  tiack 
unexpectedly.  It  is  In  duty  bound  to  warn  all  Its 
employees  who  are  rightfully  on  and  u^ing  ib« 
track  atmut  Its  business,  whether  In  o^a^ge  of 
engine,  train  or  band  car,  ot  the  change  In  ika 
schedule,  and  If  it  Intmsto  this  duty  to  otben, 
by  bell,  whistle,  or  otherwise.  It  makes  suA 
otbers  its  vice  principals  to  that  extent,  and  II 
they  fail  to  discharge  this  doty  the  company 
must  answer  tor  their  n^ligeoce  unless  it  be 
shown  that  tbe  Injured  person  oontrlbnced  there- 
to. For  instance.  If  the  company  had  failed 
to  notify  Foreman  Alley,  by  bell,  whistle,  or 
otherwise,  of  tbe  presence  of  a  special  train  or 
obstruction  on  tbe  track,  and  be  had  been  In- 
jured thereby,  he  could  recover  nnleaa  the  de- 
fendant ^owed  that  he  waa  under  express  in- 
structions to  be  Ml  the  lookout  tor  snch  ppeclsl 
trains,  and,  as  a  matter  ot  precaution,  to  flag 
around  curves  and  through  cuts.  In  such  cast 
he  would  fail,  not  because  of  being  a  fellow 
servant  with  the  engineer,  but  from  contribut- 
ing to  his  negligence.  Tbe  company  must  pro- 
tect Its  employees  from  all  dangers  created  by 
itself  or  Its  authorised  agents  ot  agencies  whiefe 
such  employees  canmot  themselves  foreaee,  or. 
by  tbe  use  of  ordinary  prudence,  avoid.  For  It 
must  furnish  them  a  safe  place  to  work.  To 
send  'wild  engines'  and  trains  without  any  sian- 
ner  ot  wamliv  or  precaution  over  tracks  al- 
ready rightfully  occupied  by  other  employees  li 
negligence  In  the  highest  degree  criminal.  In 
utter  disregard  of  human  life  or  limb,  and 
worthy  of  the  severeBt  penalties  tbe  law  can 
possibly  inflict :  and  It  Is  made  leas  criminal 
by  the  degree  of  precaution  takok  to  give  the 
necessary  wamli^,  and  only  becomes  excusable 
when  tbe  measures  adopted  are  snfScleot  to 
protect  such  employees  from  threatened  danger, 
provided  they  are  free  from  fault  themselves." 

The  advantage  whlcb  the  servant  receives 
from  the  rule  is,  however,  |?«atl7  cnrt^Ied  by 
the  constmctlon  which  has  been  pat  upon  the 
dnctrlne  as  to  details  of  work  (see,  especially, 
V.  f.  infra).  Some  of  the  cases  cited  in  this 
sutidlvlslon  would  undoubtedly  have  been  de- 
cided differently  In  some  Jurisdictions. 

p.  Dutj/  to  warn  as  to  dangers  of  the  tranaltorf 
class  ocaaaion^iv  sspsrvmfeir   dming  tt« 

prvgreta  of  the  worh. 

In  some  Instances  the  master's  liability  lor 
tbe  failure  of  one  employee  to  warn  anothw  as 
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to  a  peril  of  the  merelr  trausltotr  cIebb  ma7  be 
predicated  on  the  groand  that  tbe  dereliction  of 
duty  waa  an  official  act  of  an  agent  who  was 
a  rice  principal  by  virtue  of  his  rank  as  a  gen- 
eral or  departmental  manager.  The  general 
principle  applicable  to  Buch  a  case  has  been 
stilted  thns :  "It  Is  a  wrong  on  the  part  of 
the  acent  haTlng  the  right  to  order  a  sttrant  to 
do  eerUIn  speclflc  work  to  Increase  the  peril 
of  the  service  by  bts  own  negligence.  The  em- 
ployee acting  under  tbe  specific  order  has  a  right 
to  assnme,  In  the  absence  of  warning  or  notice, 
that  hlB  mperior  who  gave  tbe  order  would  not, 
bj  hli  own  negligence,  make  the  work  uuufe." 
Taylor  t.  Bransrille  &  T.  H.  R.  Co.  {18S9)  121 
Ind.  124,  6  L.  B.  A.  684,  22  N.  E.  876.  See 
also  tbe  no(«  to  O'N^l  v.  Great  Northern  K.  Co. 
(1»00:  Minn.)  61  h.  R,  A.  692,  698. 

But  wherever  there  Is  no  such  superiority  of 
tank  that  the  plaintiff  must  rely  soldy  on  the 
character  of  the  negligent  act  itself  as  a  ground 
of  recovery.  It  seems  clear  that,  in  tbe  absence 
of  some  special  consideration  bringing  the  facte 
within  the  domain  of  some  dnty  conceded  to  be 
nondelegable,  the  master  cannot  be  compelled 
to  Indemnify  a  servailt  for  injnries  caused  by 
this  kind  of  negllcoie^  withoat  breaking  In 
upon  the  principle  that  the  master  Is,  at  all 
events,  not  liable  for  any  dangers  which  are  due 
to  the  manner  in  which  the  servants  themselves 
deal  with  inatramentalitiefl  which  are  intrln- 
alrallj  sufe  and  suitable.  Such  a  case  la  pre- 
sented where  the  real  gravamen  of  tbe  action 
Is  the  failure  to  conduct  the  work  upon  a  eafe 
system.  Grace  &  H.  Co.  v.  Kennedy  (1800)  40 
C.  C.  A.  69,  99  Fed.  679,  AlSrmlng  (1899)  92  Fed. 
11^  where  a  person  employing  men  to  work 
on  tall  timbers  above  a  sidewalk,  which  are  re- 
quired to  be  supported  by  guys  across  the  street, 
was  held  liable  for  bin  failure  to  furnish  watch- 
men to  warn  drivers  In  charge  of  vehicles  upon 
the  street  to  avoid  the  guys,  so  as  to  be  liable 
for  tbe  fail  of  a  workman  caused  by  a  vehicle 
striking  a  guy,  although  fellow  workmen  In  mov- 
ing tbe  guy  as  tbe  work  progressea  are  alao  neg* 
llgent  in  placing  It  where  It  will  be  struck  by 
pasting  wagons.  In  the  tower  court  the  ra- 
tionale of  the  decision  was  that  the  "place  was 
made  unsafe  by  tbe  lack  of  warning  with  which 
the  work  In  which  tbe  plaintiff  waa  engaged  bad 
nothing  to  do,"  and  it  was  observed  that  tbe 
daty  of  providing  for  the  safety  of  the  place 
of  work  rests  as  a  nondelegable  obligation  upon 
the  master  "except  as  it  may  be  changed  by  the 
pn^ress  of  the  work  Itself.**  In  tbe  court  of 
appeals  the  liability  was  predicated  rather  upon 
the  lack  of  a  proper  system,  and  it  was  laid 
down  that  the  master  cannot  escape  liability 
under  the  rule  that  the  duty  of  the  master  to 
provide  safe  places  does  not  apply  where  the 
place  originally  fumisbed  Is  safe,  and  becomes 
UDsafe  in  the  progress  of  the  work,  or  because 
of  the  manner  in  which  the  work  is  done,  since 
it  cannot  be  said  that  the  place  (the  street) 
orlfflnally  furnished  was  safe  unless  It  was 
protected  by  danger  signals  or  watchmen. 

Tinder  tbe  thewy  that  the  maat^'a  duty  to 
enfohce  rules  Is  nmidelegable.  It  Is  also  possible 
to  Justify  tbe  decision  of  the  Indiana  court  of 
appeals  which  has  also  held  that  a  railroad  com- 
pany Is  liable  to  a  car  repairer  for  pergonal  in- 
juries received  bj  bim  while  making  repairs, 
where  a  brakeman  to  whom  the  company  has  In- 
trnsted  tJie  dnty  of  notifying  the  workmen  that 
a  awitch  engine  is  about  to  enter  upon  the 
tracks  falls  to  give  such  notice,  if  a  rule  of  the 
company  requlres-the  notice  to  be  given,  and 
does  not  require  tbe  repairer  to  take  any  steps 
for  his  own  protection.  BvaosTllle  A  T.  H.  B. 
Co.  V.  Holcomb  (1894)  9  Ind.  App.  198,  36  N. 
B.  39. 

So  tar  as  the  writer  knows,  there  la  only  one 
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case  in  which  the  master  baa  been  held  liable 
on  the  broad  ground  that  he  must  answer  for 
the  negligence  of  a  servant  charged  with  the 
function  of  warning  other  employees  that  the 
Instrumentalities  are  about  to  be  used  in  a  way 
which  will  render  their  environment  unsafe 
tor  a  brief  period  of  uncertain  duration.  In 
holding  that  the  failure  of  a  quarry  foreman  to 
give  warning  of  a  blast,  as  it  was  bis  daty  to 
do,  in  time  to  permit  tbe  workmen  to  got  out  ot 
danger,  is  imputable  to  the  employer,  and  is  not 
one  of  tbe  risks  assumed  by  the  employee,  the 
result  being  the  same  whether  the  negligence 
arose  from  a  defective  system  with  reference  to 
warnings,  or  from  tbe  for^nsn's  failure  to  prop- 
erly observe  such  system,  the  court  rejected  the 
theory  of  the  defendant  tliat  the  gfrlag  uf  the 
warning  waa  only  incidental  to  the  foreman's 
work  Is  preparing  the  blast  and  lighting  tbe 
fuse,  saying :  "When  we  consider  tbe  general 
duty  owed  by  an  employer  to  his  employees  to 
exercise  reasonable  care  that  the  place  where 
he  sets  them  to  work  shall  be  kept  safe  (Van 
Steenburgb  v.  Thornton  (1895)  58  N.  J.  L.  160. 
33  Atl.  380),  the  propriety  of  Including  therein 
the  duty  ot  giving  warning  In  such  circum- 
stances aa  those  now  before  ui  becomes  at  onee 
apparent.  Tbe  danger  ot  blasting  was  one 
quently  recurring,  and  its  occurrence  could  al- 
ways be  foreseen,  not  by  the  workmen  scattered 
^ut  tbe  quarry,  o<it  by  any  person  char;:ed 
with  the  duty  of  watdiing  tor  it.  If  tbe  dan- 
get  was  not  foreseen,  and  tbe  proper  warning; 
given,  the  quarry  became  an  unsafe  place  for 
the  workmen,  but  it  was  made  reasonably  safe 
it  such  warning  was  given.  It  seems  clt-arly 
to  follow  that  on  him  whose  duty  It  was  to  take 
care  that  the  place  was  kept  safe  was  cast  the 
dnty  of  giving  timely  warning.  We  conclude, 
therefore,  that  It  waa  part  of  the  defendant's 
duty  to  the  plalntilT  that  proper  care  should  be 
ererclBed  in  giving  warning  ot  an  expected 
blast."  Belleville  Stone  Co.  v.  Mooney  (1897) 
01  N,  J.  L.  253,  89  L.  R.  A.  834,  39  AU.  764, 
Afflrmlog  60  N.  J.  L.  828,  88  Atl.  83B. 

Considering  tbe  consistent  rigor  with  whtcb 
the  doctrine  of  common  employment  baa  usual- 
ly been  construed  In  New  Jer8e,v  to  ihe  si-'rvant's 
disadvantage,  tbe  attitude  of  the  court  in  ibis 
particular  instance  Is  somewhat  surprising. 

q.  Duty  to  ttupeot  inttrumentalitiea ;  ffcnentllf/. 

Since  neither  the  duty  ot  seeing  that  tbe 
Instrumentalities  of  work,  as  originally  supplied, 
satisfy  the  legal  standard  of  safety,  nor  the  duty 
of  seeing  that  they  continue  while  in  use  to 
satisfy  that  ataiulard,  can  be  arliHiuAtely  per- 
foimed  without  a  primer  oxamlnation  of  the 
subject-matter.  It  would  seem  tliac  In  any  <ase 
in  which  en  absolute  quality  Is  ascribed  to  these 
duties,  a  like  quality  ought,  as  a  necessary 
logical  consequence,  to  be  ascribed  to  the  'luty 
ot  ezamlnetiiHi  both  as  respe-^ts  the  time  '.vben 
the  Instrumentalities  are  llrst  furnished,  and 
as  regards  the  period  during  wblcb  they  remain 
In  use. 

But  a  comparison  of  the  decl<3!ons  cltsd  in  the 
following  subdivision,  with  those  noted  In  III. 
d,  awpra,  and  in  VII.  a,  b.  infra,  shows  that  tbe 
courts  have  not  always  deterred  to  tbe  logical 
force  of  this  consideration. 

r.  Duty  to  inspect  inatrttmciitalitlca  at  the  ffme 
thej/  are  first  brought  Into  nae. 

So  far  as  regards  the  original  condition  of 
such  InBtrumentalltles  as  are  furnished  in  a 
completed  condition  an  entirely  Bymmetrleal 
doctrine  prevails.  It  K  master  undertakes  to 
manufacture  and  supply  instrumentalities  to  his 
i  servant,  he  must,  at  his  peril,  see  that  they  are 
properly  inspected  before  being  brought  Into 
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vse.  See  note  to  Walkowskl  v.  Penokee  h  Q. 
Conaol.  Mines  (1898;  Mich.)  41  L.  It.  A.  70. 

iDspectlOD  to  dlBCOver  whether  an  appliance 
Is  defective  la  as  mudi  a  part  of  tbe  work  of 
ftirnlshltut  sate  appliances  as  reparation  after 
the  defect  Is  discovered.    Eaton  T.  New  York 

0.  &  XI.  B.  a  Co.  (UOO)  163  N.  Y.  891.  67  N. 
E.  609. 

So,  also,  If  articles  which  are  liable  to  deter- 
iorate with  the  lapse  of  time  are  stored  after  be- 
ing purchased,  and  then  brought  Into  use  as 
the  necessities  of  the  work  maf  demand,  the 
person  who  baa  tbem  under  his  charge  is  re- 
garded as  the  master's  representative  In  reapect 
to  the  duty  of  seeing  tbat  none  which  hnve  be- 
come unfit  for  use  are  turned  over  to  the  serv- 
ants. Nord  Dentsdwr  Uoyd  8.  8.  Co.  v.  iBge- 
bragsten  (18S4)  67  N.  J.  Xi.  402,  81  Atl.  4!19 
(storekeeper  delivered  a  rusty  cable  to  a  steve- 
dore). 

It  has  been  held  tbat  a  railway  rompan}  is 
liable  for  an  injury  to  a  brakmnan  caused  by 
fall  being  thrown  off  the  car  and  under  the 
wheels  by  the  negligent  loading  of  smokenlacks 
on  such  car  by  a  station  agent  Intrusted  with 
such  loading,  where  the  brakeman  waa  not  guilty 
of  negligence  contributing  to  the  Injury.  Atcbl- 
soo,  T.  &  B.  F.  R.  Co.  V.  Seeley  (1893)  64  Kan. 
21.  87  Pac  lOi.  The  court  said :  "An  author- 
ity Is  cited  to  the  effect  that,  where  the  compitny 
has  employed  a  competent  Inspector  to  see  that 
the  cars  are  properly  loaded  and  In  good  tan- 
dltlon,  It  cannot  be  held  liable  for  the  negli- 
gence oC  the  Inspector  in  falling  to  observo  that 
the  ear  was  Improperly  loaded.  Dewey  t.  De- 
troit, O.  H.  *  H.  B.  Co.  (1898)  97  HIch.  843, 
22  L.  B.  A.  292,  16  L.  R.  A.  842.  62  N.  W.  942, 
66  N.  W.  766.  This  anthority  Is  not  satisfact- 
ory to  us  nor  in  line  with  the  declslona  tbat 
have  been  dted.  We  are  unable  to  see  any 
reaaon  for  a  distinction  between  the  prepara- 
tion and  Inspection  of  the  car  Itself  as  a  fit 
instrumentality  to  bt  placed  in  a  train  and 
the  preparatioQ  and  Ini^Mtlon  of  a  loadKd  rar 
to  b«  placed  in  the  train  for  transportation. 
Bach  Is  an  instmrnoitallty  to  be  ased  In  connec- 
tion with  the  servicea  neceasary  to  be  performed 
the  trainmen  In  Its '  transportation,  and  no 
distinction  between  tbem  la  seen,  so  far  aa 
the  obligation  of  the  company  or  the  safety  of 
the  employees  engaged  In  handling  It  are  con- 
cerned. The  inspectim  In  elthw  case  is  made 
with  reference  to  the  same  end  and  the  person 
to  whom  this  duty  la  del ted  stands  in  the 
place  of  the  company,  and  the  latter  is  respon- 
sible for  his  acts."    Contrast  IV.  o,  3,  infra. 

The  doctrine  that  the  master  la  liable  for  a 
defect  in  one  of  the  eonstitumt  parts  of  a  ma- 
chine which  Is  substituted  for  a  discarded  one 
obviously  involves,  In -the  present  (xtanectlon, 
the  corollary  tbat  he  Is  liable  for  the  careli^Bs 
performance  of  tbe  duty  of  Inspecting  the  new 
materials  thus  Introduced  Into  tbe  machine. 
Toy  V.  United  States  Cartridge  Co.  (189:t}  159 
Masa  318,  34  N.  B.  461.  Bee  extract  in  III. 
f,  supra. 

On  the  othMT  hand,  the  effect  of  the  declaions 

cited  In  the  note  to  Walkowskl  v.  Penokee  &  G. 
Conaol.  Mines  (1898:  Mlcb.)  41  L.  R.  A.  pp. 
71  et  seq.  Is  that,  to  the  extent  there  shown,  tbe 
master  Is  not  required  to  answer  for  the.  Inade- 
quacy of  an  Inspection  where  the  person  who 
made,  or  ought  to  have  made.  It  was  a  mann- 
factnrer  or  dealer  on  whose  skill  and  Judgment 
he  was  entitled  to  rely.    Compare  also  II.  h, 

1.  supra. 

9.  Duty  to  inspect  tn»irume»talitie»  during  the 
Itme  they  are  kept  in  uee. 

Except  In  so  far  as  the  servant's  rights  of  re- 
covery may  be  limited  by  the  application  of  the 
doctrine  as  to  details  of  work,  the  duty  of  in- 
M  L.  R.  A. 


Bpectlon  is  by  most  courts  treated  as  nondelega- 
ble. Tbe  cQect  of  this  doctlne  will  be  explained 
In  subtitle  Vil.  infra.  At  pres«it  It  will  be 
sufiliiient  to  ssy  that,  as  a  general  role,  the 
doty  of  inspection  Is  absolute  In  so  Car  as  it 
has  relation  to  Intrinsic  defects,  and  del^able 
In  so  far  as  It  has  relation  to  defects  which  arise 
In  the  dally  use  of  the  Instrumentalities,  and 
are  of  surh  a  nature  that  the  necessary  romed}- 
can  without  difficulty  be  applied  by  the  servanis 
themselves.  A  differentiation  based  upon  a  the- 
ory so  extremely  vague  as  this  Is  natui-ally  any- 
thing but  satisfactory,  and  a  comparison  of  the 
cases  cited  in  the  following  paragraphs  with 
those  tabulated  la  VII.  b,  infra,  shows  that  be- 
tween the  two  sones  of  facta  with  respect  to 
which  the  theory  yields  de&alte  and  loslcal  re- 
sults there  lies  an  eztmalve  debatable  groond 
which  forms  the  subject  of  decisions  reflecting 
.little  more  than  the  tendency  of  the  various 
courts  to  favor  either  tbe  master  or  the  vervant 
In  the  choice  of  the  partieoiar  principle  to  which 
the  rlghta  of  the  parties  shaU  be  rtfened. 

The  following  cases  were  decided  on  the 
broad  ground  that  in  the  language  of  the  court 
In  Bailey  v.  Rome,  W.  &  O.  B.  Co.  (1893)  138 
N.  Y.  802,  84  N.  E.  918,  "proper  InapecUoa  to 
discover  defects  is  a  part  of  the  masto^s  dnty 
Texas  &  P.  B.  Co.  Barrett  (1896)  14  C.  C.  A. 
873,  30  U.  8.  App.  196.  67  Fed.  214,  Affirmed  in 
(1897)  166  n.  8.  617,  41  L.  ed.  1136,  17  Sap. 
Ct.  Rep.  707  (weakness  of  boiler  which  exploded 
might  have  bem  discovered  by  a  proper  teat) ; 
Atchison,  T.  &  8.  F.  R.  Co.  v.  Molllgau  ilSOSt 
14  C.  C.  A.  647,  34  U.  B.  App.  1.  67  Fed.  5«9  tat- 
glneer,  charged  with  dnty  of  Inspecting  bla  tsk- 
glue,  not  a  fellow  servant  of  a  hostler  injorcd 
by  a  defective  footboard)  ;  Texas  &  P.  B.  Co. 
V.  Thompson  (1896)  17  C:  C.  A.  624.  SO  D.  8. 
App.  548.  70  Fed.  944,  reiterating  the  doctrine 
of  Texas  ft  P.  R.  Co.  v.  Barrett  (1895)  14  C.  C 
A.  373,  30  U.  8.  App.  196,  67  Fed.  214  i^ilix 
exploded.  Speer,  D.  J.,  dissented,  but  only  on  the 
gi-ound  that  the  theory  of  tbe  defendant  as  to 
the  cause  of  tbcs  accident  had  not  been  brongbt 
to  the  attention  of  tbe  Jury  by  proper  Instruc- 
tions) ;  Gowen  v.  Bush  (1896)  22  C.  C.  A.  196. 
40  U.  8.  App.  349,  76  Fed.  349  (employees 
charged  with  the  duty  of  going  through  a  mine 
inspecting  It  and  seeing  whether  it  Is  free  from 
explosive  gas  are  discharging  a  personal  dnty 
of  tbe  master,  and  are  not  fellow  servants  of 
a  miner  in  that  respect)  ;  Western  Coal  &  Uin- 
Co.  V.  Ingraham  (1895)  17  C.  C.  A.  71,  36  U. 
S.  App.  1,  70  Fed,  219  (owner  of  a  mine  cannot 
escape  responetbillty  for  neglect  to  make  timely 
Inspection  of  the  timbers,  walls,  and  roofs  by 
the  devolntlon  ot  the  dnty  on  a  competent  min- 
ing boss  or  foreman)  ;  Uc(^nley  v.  Bouthem 
R.  Co.  (1S97)  10  App.  D.  C.  660;  Baltimore  k 
P.  B.  Co.  V.  Elliott  (1898)  9  App,  D.  C.  341 
(error  to  direct  a  verdict  for  the  defendant, 
where  there  Is  evidence  of  negligence  In  inspec- 
tion) :  Wells  V.  Coe  (1886)  0  Colo.  159.  11  Pac 
60:  Chicago  ft  E.  I.  R.  Co.  v.  Knelrlm  (ISSlt 
162  III.  458,  39  N.  E.  324  ;  Cleveland,  C.  C.  ft 
SC.  L.  K.  Co.  V.  Ward  (1897)  147  Ind.  256.  45 
N.  E.  325,  46  N.  E.  462  (defective  locotnotlvel  : 
Blazenlc  v.  Iowa  ft  W.  Coal  Co.  (1897)  103 
Iowa,  706,  72  N.  W.  292  (employee  appointed 
to  Inspect  tbe  roofs  of  tunnels  In  a  mine) : 
Atchison,  T.  ft  8.  F.  B.  Co.  v.  UcKee  (1S8T)  3T 
Kan.  692,  15  Pac.  484 ;  Anderson  v.  Michigan 
C.  R.  Co.  (1895)  107  Mich.  591.  65  N.  W.  5&5: 
Cole  V.  Warren  Mfg.  Co.  (1899)  63  N.  J.  L.  626, 
44  Atl.  647  (employment  of  an  expert  mill  archi- 
tect and  builder  in  the  reconstruction  of  s  mill, 
not  a  sufUcient  discharge  of  the  master's  dntv)  . 
Cerrlllos  Coal  B,  Co.  v.  Deserant  (1807)  9  N. 
M.  49,  49  Pac.  807  (fire  boas  in  a  mine  whose 
duty  It  Is  to  Inspect  the  working  places  and 
inform  miners  who  work  by  contract  as  to  their 
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■mtetj)  ;  Egan  t.  Dry  Dock,  E.  B.  &  B,  B,  Co. 
(1890)  13  App.  DlT.  556.  42  N.  T.  Bnpp.  188 
(boiler  exploded) :  McKolsht  Brooklyn 
Belghta  B.  Co.  (189S)  23  Mlgc.  527,  51  N.  Y. 
Sajfp.  788  (Inspectors  of  hamees  used  by  xtreet- 
■car  company  not  fellow  Bervanta  of  drivers)  ; 
McKQlglit  V.  Brooklyn  Heights  R.  Co.  (1898) 
23  MlBC.  527,  51  N.  Y.  Supp.  738;  Chesson  v. 
John  L.  Uoper  Lnmber  Co.  (189S)  118  N.  C. 
■59,  25  S.  E.  925  (carpenters  employed  to  inspect 
and  make  any  needed  repairs  ba  a  platform  upon 
which  serrauts  are  required  to  work  are  Tlce 
principals)  ;  Fisher  v.  Oregon  Short  Line  A  C 
N.  R.  Co.  (1882)  23  Or.  633.  16  L.  R.  A.  519, 
■30  Vme.  425  (Mctlon  foreman  held  to  represent 
tba  master  In  not  discovering  a  dangeroas  defect 
■on  a  mllwar  track);  Hullan  t.  Philadelphia  & 
a.  Hsll  8.  8.  Co.  (1875  )  78  Pa.  25,  21  Am.  Rop. 
.2,  Bererslng  (1872)  9  Pblla.  10;  Gates  t.  Chi- 
cago, H.  *  St.  P.  B.  Co.  (1892)  3  8.  D.  432,  50 
N.  W.  Mrr  (derrlek,  not  being  properly  fastened, 
-swnng  round  so  as  to  obstruct  railway  track)  ; 
Houston  &  T.  C.  R.  Co.  t.  Marcelles  (1883)  59 
Tex.  334 ;  Sabine  ft  E.  T.  B.  Co.  t.  Ewlng  (1892) 
1  Tex.  ClT.  App.  531,  21  8.  W.  700  (defective 
locomotive)  ;  Fordyce  v.  Culver  (1893)  2  Tex. 
Civ.  .4.pp.  569,  22  8.  W.  237 ;  Missouri,  K.  &  T. 
K.  Co.  V.  Ferch  (1S98)  18  Tex.  Civ.  App.  46, 
44  8.  W.  317 ;  Houston  v.  Brush  (1894)  66  Vt. 
■  331,  29  Atl.  380,  (defective  tackle  block  pin 
not  properly  fastened)  ;  Baltimore  &  0.  R.  Co. 
T.  McKenzIe  (1885)  81  Va.  71  (section  master 
4uid  night  watchman  failed  to  discover  a  rock 
which  had  fallen  on  a  railway  track) . 

In  the  following  cases  car  Inspectors  were 
held  not  to  be  fellow  servants  ot  trainmen  or 
otber  employees  exposed  to  danger  from  defect- 
ive ears ;  Union  P.  R.  Co.  Daniels  (1894)  162 
U.  8.  684,  tub  nom.  Union  P.  B.  Co.  v.  Snyder, 
.88  L.  ed.  507.  14  Sup.  Ct.  Rep.  766,  Affirming 
(1890)  6  Utah.  357,  23  Pac.  702;  Macy  v.  St. 
Paul  &  D.  R.  Co.  (1886)  35  Hlun.  200.  28  N. 
Vf.  249:  Ohio  &  M.  R.  Co.  v.  Pearcy  (1S91)  128 
lad.  197,  27  N.  E.  479 ;  Little  Rock  &  M.  R.  Co. 
V.  Moseley  (18S3)  6  C.  C.  A.  22u.  12  U.  8.  App. 
■514.  56  Fed.  1009 ;  Cincinnati,  II.  &  D.  R.  Co. 

McMullen  (1889)  117  Ind.  430.  20  N.  R.  287  ; 
Missouri  1'.  B.  Co.  V.  Dwyer  (1886)  36  Kan.  68, 
12  Pac.  352 ;  Carpenter  v.  Mexican  Nat.  R.  Co. 
(18801  3»  Fed.  816;  Cooper  v.  Pittsburgh,  C. 
-ft  St.  L.  U.  Co.  (1884)  24  W.  Va.  37 ;  Illinois  C. 
B.  Co.  T.  Billiard  (1896)  99  Ky.  684,  37  S.  W. 
75 ;  Long  v.  l>aclfic  R.  Co.  (1877)  65  Mo.  225 ; 
Condon  V.  Missouri  P.  B.  Co.  (1888)  78  Mo. 
567:  Illinois  C.  R.  Co.  v.  Beardon  (189-1)  66 
III.  App.  942;  Brann  T.  Chicago,  B.  I.  ft  P.  B. 
■Co.  (1880)  58  Iowa,  S9S.  86  Am.  Bep.  243,  6 
X.  W.  6  :  St.  Louis.  A.  ft  T.  B.  Co.  v.  Putnam 
^l.Sfl2)  1  Tex.  Civ.  App.  142,  20  8.  W.  1002  ;  G. 
II.  Hammond  Co.  v.  Mason  (1895)  12. Ind.  App. 
46ft,  40  N.  K.  642 ;  Atchison,  T.  ft  8.  P.  R.  Co.  v. 
S«>eler  (1894)  64  Kan.  21,  37  Pac.  104  (here 
The  duty  was  predicated  on  the  manner  In  which 
the  car  was  loaded)  ;  Kentucky  C  R.  Co.  v. 
■rarr  (1807)  19  Ky.  L.  Rep.  1172.  43  8.  W.  193 ; 
Morton  v.  Detroit,  B.  C.  ft  A.  R.  Co.  (1890) 
til  Micb.  423.  46  N.  W.  Ill  :  McDonald  v.  Mlchl- 
xan  C.  R.  Co.  (189S)  108  Mich.  7,  65  N.  W. 
r>!i7;  Coonts  v,  Missouri  P.  B.  Co.  (1894)  121 
Mo.  tt52.  26  8.  W.  661  (duty  here  delegated  to 
■ouKlneer)  :  ChicsRo.  B.  &  Q.  R.  Co.  v.  Kello];g 
(1898)  54  Neb.  127.  74  N.  W.  454;  BaUoy  V. 
Rome,  W.  &  O.  B.  Co.  (1893)  139  N.  Y.  302,  34 
N.  E.  918  (defective  brake)  :  Jennings  v.  New 
York.  N.  II.  ft  II.  R.  Co.  (1895)  12  Misc.  408. 
':i3  N.  Y.  Svpp.  585;  Cameron  v.  Great  Xorth- 
vrn  R.  Co.  (1898)  8  N.  D.  124.  77  X.  W.  1016 
I  ntcps  had  been  removed  from  a  car)  ;  Columbus 
.&  X.  R.  Co.  V.  Webb  (1861)  12  Ohio  St.  47:.; 
Inlrrnatlnnal  ft  G.  X.  R.  Co.  v.  Keenan  (IHUO) 
■7S  Tex.  294,  9  L.  R.  A.  703,  14  8.  W.  668 ;  Smith 
-V.  Chlongo.  U.  ft  St.  P.  B.  Co.  (18TT)  42  Wit. 
-'-,4  I*  R.  A. 


620 ;  Norfolk  ft  W.  R.  Co.  t.  Ampey  (1806)  98 
Va.  108,  25  8.  &.  226  (here  the  dntj  was  dele- 
gated to  the  conductor). 

In  Tlerney  v.  Minneapolis  ft  St.  L.  B.  Co. 
(1885)  83  Minn.  311.  53  Am.  Bep.  35,  23  N.  W. 
220,  It  was  held  that  where,  by  a  regulation  gov- 
erning the  employees  In  the  transfer  yard  of  a 
railway  company,  car  Inspectors  were  required 
to  Inspect  Im-oming  cars  Immediately  upon  their 
arrival,  and,  If  out  of  repair,  to  mark  them  "In 
bad  order,"  Indicating  that  they  were  to  be 
sent  to  the  "repair  track,"  negligence  on  the 
part  of  the  Inspectors  In  falling  to  properly  dis- 
charge this  duty,  by  reason  of  vbleb  plaintiff 
was  injured  wblle  attempting  to  coaple  a  dan^ 
aged  car  without  notice  of  Its  cwdltlon,  and 
without  fault  on  his  part,  may  be  Imputed  to 
the  company.  The  court  said :  "In  respect  to 
patent  defects  In  the  coupling  apparatus,  brakes^ 
wheels,  etc  we  maj  assume  tbat  the  defend- 
ants bad  undertaken  the  duty  of  Inspection,  and 
intrusted  It  to  the  proper  agents.  As  a  rule, 
also,  there  is  a  distinction  between  rlie  special 
duties  of  such  persona  and  the  service  of  other 
employees  who  are  engaged  In  taandllng  cars  and 
operating  trains.  It  Is  not  the  same  In  kind  as 
that  of  the  switchman,  brakeman,  or  other  oper- 
ative. Wedgwood  V.  CAIcago  ft  N.  W.  B.  Co. 
(1878)  44  Wis.  44;  Schultz  V.  Chicago,  M.  ft 
St.  P.  R.  Co.  (1879)  48  Wla  875.  4  N.  W.  S99. 
The  service  of  the  former  class  relates  wholly 
to  the  matter  of  tbe  care  and  repair  of  machin- 
ery, tbe  ttsS  of  wblcb  is  attended  vlth  constant 
danger  to  other  employees  unless  maintained  In 
a  safe  condition;  and  they  represent  the  mas- 
ter, not  In  the  capacity  of  superior  oCBcers  placed 
over  other  employees,  but  because  performing 
tbe  master's  dnty  In  respect  to  safe  Instrnmen- 
talltles."  See  also  XII.  t,  infra,  as  to  Inqwetlon 
of  foreign  cars. 

In  an  action  by  an  employee  to  recovw  for 
Injuries  caused  by  the  giving  way  of  a  grab 
Iron  of  a  ladder  on  the  Side  of  the  car.  an  in- 
struction which  deals  wltb  tbe  method  of  in- 
spection adopted  by  the  company  is  properly 
refused,  where  the  Issne  is,  not  whether  the 
system  ot  Inspection  was  the  proper  one,  but 
whether  the  inspectors  properly  executed  the 
system.  Thompson  v.  Great  Northern  B.  Co. 
(1900)  79  Minn.  291,  82  N.  W.  637. 

A  similar  eonrluslMi,  It  may  be  remarked. 
Is  reached  under  the  theory  tbat  Inspectors  are 
In  a  different  department  from  the  servants  who 
use  the  testramentalltles  Inspected.  Thus,  In 
one  case  It  was  laid  down  tbat  tbe  negligence  of 
the  servants  of  a  railroad  company,  having 
charge  of  tbe  inspection  and  repair  of  ears,  Is. 
as  regards  a  brakeman,  the  negligence  of  a  su- 
perior In  another  department.  CThlcago  ft  N.  W. 
R.  Co.  V.  Jackson  (1870)  56  III.  492,  8  Am. 
Bep.  661.  In  another,  tbe  conductor  of  s 
freight  train  was  denied  being  a  fellow  serv- 
ant of  a  car  Inspector  by  whose  negligence  In 
falling  to  Inspect  the  ladder  of  one  of  the 
cars  the  former  was  injured.  Illinois  C.  R.  Co, 
V.  Ullllard  (1896)  90  Ky.  684.  37  8.  W.  75  (serv- 
ants said  to  be  "acting  in  different  spheres"). 

The  nature  of  the  liability  Imputed  to  the 
master  for  negligence  In  regard  to  Inspection  Is 
sometimes  dctlned  by  saying  that  the  employ- 
ment of  a  competent  Inspector  of  Its  appllauces 
does  not  relieve  the  master  from  liability  for 
lnJurlL'9  resulting  from  defects  In  the  appllanres, 
which  would  have  been  discovered  by  a  reason- 
ably careful  Inspection,  but  which  were  not  In 
fact  discovered.  Cleveland,  C.  C.  ft  St.  L.  It. 
Co.  V.  Ward  (1806)  147  Ind.  256.  45  N.  E.  325, 
Rehearing  denied  In  147  Ind.  265.  46  N.  R.  4ti2  ; 
Following  Durkin  v.  Sharp  (1882)  88  N.  Y.  22.1. 
where  It  wns  held  that  the  Inspection  of  a  rail- 
road track  was  a  duty  of  the  master,  and  If 
careless^  and  negllgoitlj  performed,  even  by 
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a  competent  Inspector,  the  master  would  still 
be  liable.  To  excuse  blm  from  liabllltr  tlie 
track  must  bare  been  carefully  Inspected  bjr  a 
eotnpetent  Inspector. 

The  HuffldeDcr  of  the  nnmber  of  Inspectors  of 
railroad  cars,  and  their  competeac^,  furnish  no 
defease  to  an  action  for  Injuries  caused  by  a 
defect  which  could  have  been  detected  by  a 
proper  Inspection.  Union  P.  R.  Co.  t.  Daniels 
(18&4)  152  U.  S.  tt84,  aub  nom.  Union  P.  R.  Co. 
T.  Snyder,  38  L.  ed.  697,  14  Sup.  Ct.  Kep.  756. 

Where  a  servant  of  a  railroad  company  la 
Injured  or  killed  In  consequence  of  the  firing 
way  of  a  defective  bridge,  the  company  cannot 
escape  liability  from  the  fact  tbat  the  bridge 
waa  coDstructed  properly  In  the  first  place,  and 
It  employed  skilful  and  competent  subordinates 
to  lDq>ect  and  repair  Its  bridgea  Toledo,  P. 
&  W.  R.  Co.  T.  Conroy  (1878  )  68  III.  660.  For 
other  examples  of  the  same  form  of  statement, 
■ee  Egao  t.  Dry  Dock,  E.  B.  ft  B.  B.  Co.  (1896) 
12  App.  DIT.  6SS,  42  N.  T.  Snpp.  188;  Boshby 
New  York.  L.  B.  &  W.  B.  Co.  (1887)  107 
H.  Y.  S74,  14  N.  B.  407;  Elmer  v.  Locke  (1883) 
136  Mess.  »7B;0hlo&M.  R.  Co.  v.  Pearcy  (1891) 
128  Ind.  1»7,  27  N.  E.  479 ;  Texas  &  P.  B.  Co. 
V.  O'Flel  (1890)  78  Tex.  486,  15  S.  W.  83; 
Indlaua  Iron  Co.  Cray  (1897)  19  Ind.  App. 
66n,  48  N.  E.  803  (facts  Indicated  that  a  proper 
Inspection  would  have  disclosed  the  danger). 

Tbe  master  will  not  be  allowed  to  escape  on 
the  tbeory  tbat  the  person  who  actually  made 
the  negligent  Inspection  waa  not  the  employee 
appointed  hj  blm  to  discharge  tbe  duty  of  In- 
fection (Bablne  A  E.  T.  B.  Co.  t.  Swing  [1892] 
1  Tex.  ClT.  App.  631.  21  8.  W.  700) ;  and  if 
he  chooses  to  devolve  the  doty  of  Inspecting  an 
lastromentallty  upon  the  employee  whose  func- 
tion it  Is  to  Qse  It  for  tbe  purpose  of  his  work, 
and  proTides  no  other  method  of  kispection,  be 
must  respond  In  damagea  for  the  negligence  of 
the  employee  In  continuing  to  use  the  Instru- 
mentality after  he  has  learned  tbat  It  la  dan- 
gerously defective,  and  tias  bad  an  opportunity 
of  discarding  it  or  reporting  its  condition  to 
the  agent  of  the  master  whose  duty  It  is  to 
make  the  needful  repairs. 

In  McDonald  v.  Michigan  C.  B,  Co.  (1893) 
108  MIcb.  7,  05  N.  W.  587,  a  railway  company 
was  held  liable  to  one  of  its  brakemeo  for  an 
Injury  received  through  the  failure  of  the  en- 
gine to  respond  promptly  to  the  airbrake,  wblcb 
defect  was  known  to  the  engineer,  who  continued 
to  use  the  engine  after  knowing  of  tbe  detect. 
The  court  said :  "The  record  shows  that  there 
was  no  provision  for  inspection  other  than  in- 
spection by  tbe  engineer  operating  the  train. 
He  was  expected  to  inspect  his  engine  at  all 
practicable  times,  and  to  r^^rt  defects.  This 
was  no  more  than  common  prudence  dictates 
should  be  required  of  all  operatives  of  rail- 
way trains,  and  It  Is  to  be  considered  as  a 
part  of  Iheir  duties  In  and  about  tbe  op- 
eration of  their  trains;  and  this  Is  as  true 
when  the  railroad  company  makes  no  other 
provision  for  Inspection  as  when  It  has 
another  regular  Inspector.  Such  Inspection,  In 
the  ordinary  operation  of  the  road,  Is  the  act 
of  a  fellow  servant,  as  between  the  engineer  and 
brakeman,  and,  as  between  them,  does  not  con- 
stitute the  engineer  a  representative  of  the  mas- 
ter. To  say  that  an  engineer  who  should  err 
in  attempting  to  make  tbe  next  station  after 
hia  engine  became  broken  acted  as  tbe  r<>prcsen- 
tatlve  of  his  master,  thus  holding  the  latter 
liable  to  the  fireman,  who  waa  Injured,  would 
be  carrying  the  rule  too  far.  An  unreported 
Injury  of  tbe  brakes,  known  to  the  brakeman, 
would  be  another  Illustration.  The  duty  that 
the  master  owes  to  his  patrons  ^equir(^s  vig- 
ilance and  care  upon  the  pert  of  the  crow,  and 
the  master  sliould  be  permitted  to  require  it 
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without  subjecting  blmsdf  to  all  tbe  conss- 
qnencea  following  negligence  by  an  inspector 
proper.  .  .  .  But  If  tbe  company  maJces  no- 
other  provision  for  inspection,  and  dUMoea  to- 
rely  upon  the  reports  ot  its  men,  deferring  re- 
pairs until  breaks  occur,  or  until  the  operators- 
in  due  conrae  ot  business  report  defects,  we  must 
either  say  that  it  has  neglected  the  duty  of  In- 
spection altogether,  or  that  It  has  Imposed  cn«- 
of  its  duties  upon  Its  operatives,  and  that  It 
docs  not  fail  within  the  limits  of  fellow  Bervlce, 
or  thai  It  may  avoid  the  dnty  which  tbe  law  Im- 
poses  by  Invoking  the  rule  of  fellow  servant. 
So  long  as  operatives  do  report,  and  tne  master 
repairs  promptly,  the  Jury  may  properly  say 
tbat  there  is  no  negligence  on  the  part  of  tlie- 
master;  but.  If  defects  are  not  seasooably  re- 
paired, the  master  neglects  a  duty,  and  «« 
should  not  split,  hairs  to  determine  whetber  ft 
was  his  personal  carelessness,  or  that  of  the- 
agent  whom  be  appoints  to  apprise  him  of  tbe 
impending  daty  to  re^r,  although  snch  agMLt 
be  a  fellow  operative  of  one  who  is  Injured  by 
reason  of  a  want  ot  seasonable  repair."  The 
reasoning  In  this  case  seems  to  he  sounder  and 
more  In  conformity  with  general  prlnclplee  than 
that  of  the  following  passage  in  Theleman  v. 
Moeller  (1887)  73  Iowa,  108,  34  N.  W.  766.  The 
court  said :  "It  Is  the  mie  of  tbis  court  that 
an  employee  cannot,  in  an  action  against  bis 
employer,  recover  for  the  negligence  of  a  co- 
employee  engaged  In  tbe  prosecution  of  a  com- 
mon business.  But  this  rule  does  not  extend 
to  an  employee  wbo  is  cliatged  wltb  no  other 
daty  than  to  Inspect  tbe  machinery.  In  the  opwft- 
tlon  of  wtilch  the  injury  occurs.  Brmnn  v.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  (1880)  53  Iowa,  695,  39- 
Am.  Rep.  243,  6  N.  W.  6.  But  the  engineer,  it 
will  t>e  aeen  from  the  statement  of  the  evidence 
Just  made,  was  not  confined  by  his  duty  to  the 
mere  Inspection  of  tbe  machinery.  He  had  It 
In  charge,  was  required  to  see  that  It  was  In 
good  condition,  and  to  repair  it  when  broken  or 
dpfectlve.  These  duties  were  not  separated 
from  the  operation  of  the  machinery.  The  en- 
gineer and  plaintiff  together  operated  It.  The 
engine  furnished  the  motive  power  propelling 
the  saw,  which  did  the  work  of  sawing, — the 
very  purpose  for  which  both  engine  and  saw  were 
used.  The  saw  could  not  be  operated  without 
the  engine.  The  engineer  was  engaged  In  op- 
eratli^  tbe  saw.  He  was  tbwefore  a  coem- 
ployee  of  plaintiff  in  the  common  buslnen  of 
both." 

There  is  no  reason  why  the  engineer  should 
not  be  regarded  as  occupying  the  dual  pool- 
tlon  of  a  vice  prlndpai  and  of  a  mere  tterrant. 
See  II.  k.  supra. 

The  antithesis  iKtween  inspection  which  con- 
cerns matters  ot  detail  and  Inspectlcm  which 
has  relation  to  Intrinsic  defects  Is  the  basis  of 
the  decisions  cited  below.  Mayer  v.  Liebmann 
(1807)  16  App.  DIv.  54,  44  N.  Y.  Supp.  1087 
(owners  of  a  brewery  held  liable  for  an  Injury 
to  an  employee  caused  by  tbe  fall  of  a  t>eer  keg 
through  a  run  In  which  the  kegs  were  lowered 
Into  a  cellar,  resulting  from  the  rivet  holes  in 
the  rods  and  brackets  of  the  run  becoming  en- 
larged by  use  and  rust,  where  the  defect  could 
Lave  been  discovered  by  proper  examination). 

In  Fox  V.  Le  Comta  (1896>  2  App.  Vlv.  61. 
37  N.  Y.  Supp.  316,  the  court  remarked :  "As 
to  tbe  defendant's  negligence.  It  is  undisputed 
tbat  If  the  plunger  moved  without  pressure  on 
the  treadle,  tbe  press  was  detective.  It  waa  al- 
leKed  that  though  this  was  tbe  case  tbe  defend- 
ant had  no  knowledge  of  the  fact.  It  was  not 
necessary  that  the  defendant  should  personally 
have  such  knowledge.  The  repair  of  tbe  press 
was  not  a  mere  detail  of  the  work,  as  in  Webber 
V.  Piper  (18H8)  109  N.  Y.  496.  17  N.  E.  216,  but 
a  part  of  the  master's  duty  to  use  reasonsble- 
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care  to  provide  safe  appllanfes  for  bis  serraats. 
This  duty  was  committed  to  tbe  machlnlgt,  but, 
being  the  master's  duty,  the  macblolsC  In  Che 
discharge  <a  It  was  not  a  coserrant,  but  Kpre- 
smted  the  master.  For  his  neglect  the  master 
was  liable." 

The  improper  adjustment  of  a  brake  rod  con- 
stitutcs  a  "defective  appliance,"  and  not  a  mere 
"neglect  or  failure  in  the  detail  of  the  wofk" 
within  the  rule  relating  to  the  ItabllltT  of  the 
maater  for  defects  in  appliances,  where,  accord- 
ing to  the  regular  coarse  of  the  business,  it  was 
the  duty  of  inspectors  to  make  the  adjustment, 
and  not  the  duty  of  the  train  employees.  Woods 
V.  Long  Island  K.  Co.  (1896)  11  App.  Dlv.  16, 
42  N.  y.  Supp.  110. 

In  Busbby  v.  New  York,  L.  B.  &  W.  R.  Co. 
(188o)  37  ilun,  104,  it  was  argued  by  the  de- 
fendant's counsel  that,  as  car  stakes  are  uni- 
formly famished  by  the  shipper  the  defendant 
was  under  no  obligation  in  respect  to  them,  ex- 
cept to  inspect  them,  and  that  that  duty  was 
performed  in  the  present  case ;  but  the  court 
held  that  the  defendant  could  not  devest  Itself 
of  tbe  duty  It  owed  to  Its  employees  by  leaving 
that  duty  to  be  performed  by  the  shipper,  or  by 
making  an  arrangement  with  him  whereby  he 
undertook  to  perform  It.  This  view  was  adopt- 
ed by  the  court  of  appeals  In  (1887)  107  N.  Y. 
374,  14  N.  E.  407,  Danforth,  J.,  remarking,  the 
defect  complained  of  was  not  in  tbe  loading, 
but  in  the  preparation  of  the  car  to  receive  the 
load, — that  is,  in  the  car  as  a  "lumber  car." 

Compare  also  Mclntyre  v.  Boston  &  M.  B.  Co. 
(1895)  163  Uass.  180.  89  N.  B.  1012.  where 
the  defendant  was  held  liable  for  defective  side 
stakes,  tbe  court  saying :  "Tbe  case  is  not  one 
where  an  Implement  designed  for  repeated  use 
has  been  weakened  and  made  unfit  for  further 
service  by  such  use ;  It  Is  rather  the  case  of  the 
fumishlng  of  an  Implement  never  lit  for  use, 
and  evidently  unfit.  Such  a  stake  could  not, 
without  negligence,  have  been  placed  where 
stakes  were  kept  to  be  used  for  the  purpose  to 
which  this  was  put.  We  need  not  Inquire 
whether.  If  it  bad  been  taken  from  a  number  of 
sound  and  suitable  stakes  provided  for  that 
purpose  by  a  workman  whose  duty  it  was  to 
equip  the  car,  the  careless  taking  of  tbls  stoke 
would  have  been  negligence  of  a  fellow  workman 
the  risk  of  which  the  plaintiff  must  stand,  or 
whether  negligence  in  equipping  tbe  car  with 
stakes  Is  something  for  which  tbe  defendant  Is 
responsible,  whether  It  Intrusts  tbe  work  to  one 
perscn  or  another." 

A  master  cannot  escape  liability  to  servants 
for  tbe  nonperformance  of  bis  duty  to  use 
reasonable  care  that  overhead  shafting  shall  be 
supported  and  maintained  so  as  not  to  endanger 
their  safety,  by  delegating  its  performance  to 
an  engineer  placed  in  charge  of  the  machinery 
In  tbe  factory.  Hustis  v.  James  A.  Banister 
Co.  (1890)  63  N.  J.  L.  46S,  43  Atl.  651.  Tbe 
eonrt  disposed  as  follows  of  the  contention  that 
the  case  fell  within  the  distinction  drawn  In 
certain  cases  cited,  viz.,  that  Inspection  or  re- 
pair incldeotal  to  use  by  a  servant  of  machinery 
or  Implements,  is  the  servant's  not  tbe  master's, 
duty :  "Of  negligence  In  tbe  performance  of 
such  Incidental  duty,  other  servants,  as  In  case 
of  any  negligence  of  their  fellows,  take  the  risk. 
To  illustrate,  an  engineer  while  running  his  loco- 
motive must  not  only  watch  Its  steam-gauge  and 
the  working  of  Its  mechanism,  but  may  also  need 
to  have  resort  to  his  repalr-klt.  For  neglect  of 
such  duties  bis  master  Is  not  liable  to  other 
servants  in  common  employment  with  blm. 
Shnple  or  complex,  the  use  of  any  Instrumental- 
ity of  bnman  action  Involves  some  Inspection, 
and  may  involve  repair  because  of  that  very 
use.  It  is  with  sucb  Inspection  and  such  repair 
only  that  the  law  charges  tbe  servant  to  the 
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relief  of  the  master,  and  It  is  plain  that  tbe  use 
must  be  direct.  The  engineer  runs,  and  there- 
fore must  Inspect,  bis  engine,  but  not  tbe  shaft- 
ing or  machinery  to  which  he  transmits  power. 
The  turner  runs,  and  therefore  must  inspect, 
his  lathe,  but  not  the  shaft  that  brings  him 
power.  Inspection  while  in  use  and  inspection 
incidental  to  use  are  not  convertible  expressions. 
There  may  be  inspection  of  moving  mechanism 
devolving  on  no  servant,  but  on  the  master.  If 
so,  negligence  In  that  inspection  or  failure  to 
properly  repair  defects  discovered  will  be  charge- 
able on  the  master,  although  he  may  select  as 
the  agent  to  perform  his  duty  a  fellow  servant 
of  those  to  whom  be  owes  such  duty.  The  test 
is  always  whether  or  not  tbe  duty  left  unper- 
formed was  the  master's  duty.  In  the  cose 
In  hand  It  was  properly  left  to  tbe  jury  to  bay 
whether  reasonable  care  for  the  safety  of  the 
workmen  in  the  defendant's  factory  required 
inspection  and  repair  of  tbe  line  of  shafting  that 
fell  and  injured  tbe  plaintiff.  If  so,  that  dnty 
could  not  be  discharged  by  delegation  exoept  at 
the  master's  peril,  although  the  agent  chosen 
was  a  fellow  servant  of  the  plaintiff.  Proporly 
this  case  should  not  be  considered  as  one  involv- 
ing the  operation  of  machinery,  bat  as  one  In* 
volvlDg  a  place  of  working.  Tbat  the  support 
of  a  suspended  piece  of  iron  was  rendered  pre- 
carious by  its  motion  In  connection  with  ma- 
chinery Is  an  immaterial  circumstance.  The 
question  for  the  Jury  was  whether  or  not  tbe 
defendant  used  reasonable  care  that  what  it  set 
up  over  the  heads  of  its  servants  should  not 
fall  down  upon  them. 

In  other  cases  the  consideration  upcHi  wblcb 
stress  is  laid  is  the  analogous  one  that  the  de- 
fective appliance  was  permanent,  and  not  one 
merely  for  temporary  use.  Dougiierty  v.  MIlll- 
ken  (1898)  26  App.  Dlv.  886.  49  N.  Y.  Supp. 
900  (duty  of  an  employer  to  see  tbat  an  eye- 
bolt  to  which  a  guy  holding  a  permanent  der- 
rick In  position  Is  fastened  Is  a  reasonably  sate 
and  proper  appliance,  cannot  be  delegated  to  a 
servant). 

When  a  spur  track  Is  constmcted  tor  per- 
manent use.  It  Is  an  Instrument  for  the  use  of 
those  who  conduct  and  manage  the  trains,  and 
the  liability  of  the  master  is  referred  to  the 
principle  that  he  cannot  escape  responsibility 
where  it  Is  bis  duty  to  supply  suitable  struct- 
ures. Instrumentalities,  or  appliances  by  proving 
tbat  be  delegated  to  a  proper  agent  their  con- 
struction, superintendence,  or  repairs,  and  not 
to  tbe  rule  under  which  It  Is  held.  In  regard  to 
temporary  stagings  erected  for  tbe  repair  or 
completion  of  buildings,  that  If  suitable  work- 
men and  materials  are  provided  his  obligation 
la  discharged.  Elmer  v.  Locke  (1S83)  136  Mass. 
575. 

t.  Duty  to  intpect  inatrumentaUttet  betongti^f 
to  'mother  perton,  but  temporarilt/  tued  bjf 
the  maater. 

As  regards  Instrumentalities  not  belonging  to 
the  master,  but  temporarily  placed  under  hi* 
control  (or  the  purpose  of  facilitating  the  trans- 
action of  business  In  which  both  he  and  the  own- 
er have  a  common  Interest,  tbe  only  rational 
and  logical  doctrine  seems  to  be,  that  a  servant 
has  nothing  to  do  with  tbe  arrangements  which 
tbe  mastM  may  make  with  a  third  party  for 
their  mutual  convenience,  and  should  therefore 
be  entitled  to  hold  the  master  responsible  for 
the  negligent  Inspection  of  tbe  thing  so  trans- 
ferred In  all  cases  in  which  he  would  have  been 
able  to  recover  if  that  tbiiw  had  been  owned  1^. 
or  permanently  in  tbe  possession  of,  the  master. 
And  Ibis  is  the  view  adopted  In  several  Juris- 
dictions. 

That  a  car-inspector  Is  a  vice  principal,  whetb. 
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er  the  cars  whose  coadltloa  Is  lo  question  are 
foreign  or  domestic,  has  been  declared  In  Terre 
Haute  at  I.  K.  Co.  v.  Hansberger  (1895)  12  C. 
C.  A.  ft74,  24  V.  8.  App.  Ml.  65  Fed.  19fl,  Re- 
hearing denied  In  (18di3)  14  C.  C.  A.  30U,  24 
U.  8.  App.  687.  67  Fed.  67 ;  s.  P.  AtcblaoD,  T.  h 
».  F.  B.  Co.  T.  Myers  (1894)  11  C.  C.  A.  439, 
24  V.  8.  App.  295,  63  Fed.  793.  Disapproving 
The  Massachusetts  doctrine;  Far  Mlnneepolts 
&  St.  L.  U.  Co.  (1883)  30  Minn.  231,  15  N.  W. 
241 ;  Jones  T.  New  York,  N.  H.  *  H.  K.  Co. 
11897)  iiO  B.  1.  212,  87  Atl.  1033;  Felton  t. 
ttullard  (ISUe)  87  C.  C.  A.  1,  94  Fed.  781  (de- 
clining to  follow  Uassschusetts  decIslonB)  ; 
LouIs\-me.  N.  A.  k  C.  R.  Co.  T.  Bates  (1896)  146 
Ind.  564,  45  N.  E.  108 ;  Chicago  &  N.  W.  R.  Co. 
T.  GltUson  (1897)  72  111.  App.  207;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Templeton  (1894)  87  Tex. 
42,  26  S.  W.  lOSS;  St.  I.ouls,  A.  &  T.  B.  Co.  T. 
rutnam  (1892)  1  Tex.  Civ.  App.  142.  20  8.  W. 
1002 ;  Galveston,  H.  ft  8.  A.  R.  Co.  v.  Nass 
(1000;  Tex.  Clr.  App.)  67  8.  W.  SIO.  See  also 
Baltimore  &  P.  R.  Co.  v.  Macke;  (1895)  157  V. 
H.  72,  39  L.  ed.  624,  16  Snp.  Ct.  Bep.  491 ;  Texas 
ft  P.  B.  Co.  T.  Aretalbald  (1898)  170  U.  8.  66S, 
42  L.  Ad.  1188,  18  Sap.  Ct  Rep.  777,  where, 
although  the  precise  point  decided  Is  merely  that 
a  railway  company  owes  employees  a  duty  to 
have  foreign  ears  bm  welt  as  Its  own  Inqteeted, 
the  Au:ts  Involved  and  the  langnage  osed  by  th« 
court  show  thi>t  the  dnty  was  retarded  as  one 
of  the  nondelegable  class. 

The  Indiana  case  cited  above  overrules  the 
suggestion  to  the  opposite  effect  In  Cincinnati, 
H.  ft  D.  R.  Co.  V.  McMullen  (1889)  117  Ind. 
439,  20  N.  B.  287,  and  explains  Neuts  v.  Jackson 
Hill  Coal  ft  Coke  Co.  (1894)  139  Ind.  411,  38 
N.  E.  324,  39  N.  E.  147  (see  VII.  b,  infra)  as 
a  case  in  whtcb  the  role  as  to  the  liability  of 
rallw.iy  companies  for  the  defective  condition  of 
foreign  cars  was  not  applicable,  as  the  defective 
cor  was  merely  delivered  to  a  coal  company  to 
be  loaded  with  coal. 

The  duty  extends,  of  conree,  to  defects  in- 
herent in  the  original  construction  of  the  ap- 
pliance, as  well  as  to  defects  which  may  have 
supervened  while  it  was  in  nae.  Thns.  a  rall- 
waj  company  li  abaolnt^  bonnd  to  use  or- 
dinary and  reasonable  care  to  see  tliat  a  foreign 
car  la  constructed  safely, — as,  for  example,  that 
It  Is  furnished  with  micb  appurtenances  as 
handles,  laddera,  or  otber  safeguards  in  common 
»M.  Dooner  v.  Delaware  ft  H.  Canal  Co.  (1894) 
104  Fa.  17,  80  Atl.  269. 

In  Masnachnaetts,  while  mere  ovniersbip  is 
probably  not  regarded  as  being  of  Itself  a  dif- 
ferentiating factor,  the  doctrine  which  will  be 
explained  at  length  in  VII.  b,  infra,  that  a  mas- 
ter is  not  liable  for  negligence  In  the  inspection 
of  instrumentalities  In  their  ordinary  use  from 
day  to  day,  involvea  the*  consequence  that  the 
employees  deputed  to  examine  foreign  cars  are 
merely  fellow  servants  of  the  trainmen. 

In  Mackln  v.  Boston  ft  A.  B.  Co.  (1S8S)  135 
Mass.  201,  the  court  reasoned  thus :  "Although, 
perhaps,  the  mere  ownership  la  not  material,  a 
car  so  received,  while  in  transit  to  its  destina- 
tion, and  until  ready  for  such  Inspection  as 
wonld  be  suitable  and  necessary  In  preparation 
for  its  return,  would  not  come  within  the  rule 
applicable  to  machinery  and  appliances  fur- 
nished by  the  defendant.  According  to  the 
coarse  of  bualness,  well  known  to  the  plalntlfF, 
and  notorlouB,  the  defendEUit  was  in  the  habit 
«f  receiving  many  such  cars  dally,  and  drawing 
them  over  its  road  as  a  part  of  Its  freight 
trains.  Even  In  the  absence  of  any  statute, 
«r  special  contract,  regulating  the  terms  of  re- 
:;elvlng  and  drawing  such  cars,  the  defendant 
was  bound,  as  a  common  carrier,  to  receive  and 
•draw  them.  Vermont  ft  M.  B.  Co.  T.  Fitchburg 
B.  Co.  (1867)  14  ADen,  462.  92  Am.  Dee.  785. 
J!4  L.  R.  A. 


Tbe  obligation  of  drawing  ears  over  Its  road 
would  not  extend  to  sucb  as  were  in  an  unsafe 
condition ;  but,  as  to  cars  so  received,  the  duty 
of  the  defendant  Is  not  that  of  fumlsiitng  proper 
Instrumentalities  for  service,  but  of  Inspection; 
and  tbis  duty  Is  performed  by  tbe  employmait  of 
suIBclent,  competent,  and  suitable  Inapectort, 
who  are  to  act  under  proper  superinteDdeoee. 
rules,  and  Instructions ;  and.  however  It  may  be 
as  to  other  cars,  the  Inspectors  must  t>e  deemed 
to  be  engaged  lu  a  common  employment  with  the 
brakemen  as  to  such  cars,  while  In  trmnslt,  ud 
until  ready  to  be  Inspected  for  a  new  service." 
To  the  same  effect,  see  Keith  v.  New  Haven  ft 
N.  Co.  (l8Su)  140  Mass.  175,  S  N.  E.  28;  Uttie 
Miami  R.  Co.  v.  FlUpatrlck  (1884)  42  Ohio  8t 
318;  St.  Louis,  I.  H.  ft  S.  B.  Co.  t.  Gaines 
(1S83>  46  Ark.  555. 

Under  this  theory  it  Is  conceded  that  the  re- 
ceiving company  may  be  held  responsible,  where 
It  has  omitted  to  provide  for  a  proper  systm 
of  inspection,  and  for  Its  negligence  in  the  se- 
lection of  an  inspector.  Keith  v.  New  Haven  ft 
N.  Co.  (1883)  140  Mass.  17S,  8  N.  E.  28. 

This  represents  the  fail  extent  of  Its  liability. 
Thyng  V.  Fitchburg  R.  Co.  (1892)  156  Mass.  IS, 
30  N.  E.  7C0. 

IV.  SonliabiUtv  of  the  master  for  negligenee  of 
cowrvanU  in  re*peet  ie  the  Octaiit  of  fht 
work. 

a.  QMeraOg. 

By  dint  of  numerous  declslms  during  the  last 
thirty  years  with  respect  to  the  same  or  similar 
groups  of  facts  tbe  boiudary  line  between  the 
respective  domain  of  tbe  doctrine  of  common 
employment  and  tbe  doctrine  of  nondelegable 
duties  may  now  be  traced  with  reasonable  pre- 
cision along  a  large  part  of  Its  extraordinarily 
devloub  course.  But  its  actual  position  Is  still 
so  largely  a  matter  of  controversy  In  any  Juris- 
diction in  which  the  facts  to  be  passed  upon  are 
not  covered  by  a  precedent  so  close  as  to  be 
decisive,  that  the  volume  ot  litigation  relating 
to  this  departmmt  of  tbe  law  of  emtdoyei's  lls- 
blllty  seems  to  be  steadily  growing.  Nor,  when 
we  consider  the  extreme  vagueness  of  the  tests 
propounded  for  the  purpose  of  distinguishing 
acts  which  ore  from  acts  which  are  not  done 
by  a  servant  as  the  master's  representatlvs.  Is 
there  any  ground  for  expecting  that  the  farther 
classification  of  principles  will  be  other  than  a 
slow  and  tedious  process. 

The  boundary  line  between  the  act  of  a  mas- 
ter and  tbe  act  of  an  employee  Is  sometima 
quite  vague  and  shadowy.  Hankins  t.  New 
York,  L.  E.  ft  W.  R.  Co.  (1894)  142  N.  T.  416, 
421,  25  L.  R.  A.  396,  37  N.  E.  466;  Vitto  v. 
Kcogan  (1897)  15  App.  Div.  329,  44  N.  T.  Supp. 
1. 

In  Frarer  v.  Bed  River  Lumber  Co.  (]891> 
45  Minn.  236,  47  N.  W.  785,  the  court,  afro- 
referring  to  the  rule  that  the  qnestlon  whether 
a  servant  Is  a  vice  principal  must  be  determined 
by  tbe  nature  of  the  duties  which  be  is  perfonn- 
tug,  proceeded  thus;  "While  we  have  no  dt«- 
position  to  impinge  upon  the  Just  and  salntrnzr 
role  that  makes  it  the  primsry  duty  of  the  mas- 
ter to  furnish  to  his  servants  sate  Instmmen- 
talltlM  and  places  for  work,  yet  we  are  satis- 
fled  that  In  many  cases  the  courts,  by  Induiffing 
in  too  much  refined  and  artificial  reasoning, 
have  carried  the  rule  altogether  too  far,  and 
have  often  held  the  master  liable  In  eases  where 
the  untutored  minds  of  laymen.  In  the  exercise 
merely  of  common  sense,  wonld  unhesitatingly 
say  that  the  master  had  not  been  derelict  In  the 
performance  of  any  duty  towards  his  servants. 
When  It  iB  consldmd  that,  where  nomerons  em- 
ployees are  all  engaged  In  prosecuting  the  same 
genera)  object,  there  is  bardlr  one  of  them 
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whose  duties  do  not,  in  part  at  least.  In  some 
way  relate  to  or  affect  the  safet;  of  tbe  inatni- 
mentailtlea  with  which,  or  of  the  places  In 
which,  the  others  work.  It  la  ea^  to  aee  that  the 
rule  referred  to  maj  be,  as  It  often  has  been, 
carried  so  far  Aa  to  practically  abrogate  the 
whole  doctrine  of  'common  employment.'  " 

The  following  passage  from  the  dissenting 
opinion  of  Mitchell,  J.,  In  Tleraey  t.  Minneapolis 
*  St.  U  H.  Co.  <18S5)  38  Minn.  811,  53  Am. 
Rop.  35,  23  N.  W.  229,  Is  worthy  of  nodce  as  In- 
dicating aome  of  the  difficulties  of  precisely  fix- 
ing, ^Ith  reference  to  such  a  prlaclple,  with 
precision  the  divlilon  line  between  nondelegable 
duties  and  the  duties  of  fellow  servants : 
"This  rule  [i,  e.  as  to  nondelegable  duties]  baa 
been  nometimes  understood  as  meaning  that  the 
ULiFter  la  rehponalble  to  his  servants  for  the 
negligence  of  every  employee,  however  subor- 
dinate his  station,  who  la  engaged  In  perform- 
ing the  most  common  executive  duties  In  the 
matter!*  of  repairing,  examining,  or  watching 
the  luatrumentalltlea  Intended  for  the  use  of 
other  iiervants.  I  think  this  Is  a  mlsapprehen- 
tilon  of  the  rule,  which  has  aometlmes  arisen 
from  losing  sight  of  the  distinction  between  one 
who  Is  clothed  with  the  powers  of  the  master 
In  the  control  and  mpervlslm  of  tome  depart- 
ment of  the  business,  and  who  Is  pro  hao  vice 
the  representative  or  alter  ego  of  the  master, 
a-id  (Kie  who  simply  performs  what  may  t>e 
termed  mere  executive  detail!.  ....  The 
management  of  an  extensive  business,  like  that 
of  operating  a  railroad.  Includes  so  many  de- 
partments and  so  many  grades  of  service  that 
It  may  not  always  be  an  easy  matter  to  draw  the 
line  between  those  who  are  to  be  deemed  "vice 
pirlncipala,'  or  representatives  of  the  master, 
and  those  who  are  to  be  deemed  'fellow  serv- 
ants,' as  to  other  employeea;  tmt  the  fact  of 
such  a  distinction  Is  everywhere  recognized.  To 
hold  that  the  master  Is  responsible  to  his  serv- 
ants for  the  negligence  of  every  employee  of  the 
most  subordinate  rank  who  Is  engaged  in  the 
department  of  repairing,  examining,  watching, 
or  gnarding  the  Instromentalltlea  used  other 
employeea,  would  virtually  abrogate  the  whole 
doctrine  of  'common  employment.'  There  is 
hardly  an  eniployee  in  the  service  of  any  rall- 
road  whose  duties  do  not.  In  part  at  least,  re- 
late to  the  matter  of  maintaining  In  safe  con- 
dition the  track  or  rolling  stock.  If  the  rule 
be  that  all  these  pro  hoc  vice  represent  the  mas- 
ter, and  are  performing  bis  duty,  the  same  mie 
inuBt  be  applied  to  all  masters  alike.  Such  a 
rule.  If  applied  to  farmers,  manufacturers,  and 
others,  would,  I  thick,  effect  a  radical  change 
In  \t-faat  has  been  supposed  to  be  tha  law.  And 
yet  this  Is.  1  think,  the  1(«ical  result  to  which 
the  opinion  In  this  case  wonid  seem  to  lead ; 
for  I  can  see  no  distinction  in  principle  between 
thew  'car-Inspectors'  and  switch-tenders,  sta- 
tloa  ageata,  guards,  watcbmoi,  and  the  like, 
in  so  ttiT  as  their  duties  relate  to  maintaining 
In  safe  condition  the  machlnerr  and  other  In- 
Btrumentalitles  of  the  master,  designed  to  be 
used  by  his  employeea." 

It  Is  sofficlently  evident  that,  fbr  the.  deter- 
minathm  of  the  question,  what  work  may  "ordi- 
narily be  Intrusted  to  them  [aervants]  without 
liability  to  their  fellow  servants  for  their  negli- 
gence" (O'Connor  v.  Rich  [1896]  164  Mass.  600, 
42  N.  B.  Ill),  the  essence  of  the  problem  Is  to 
dlscovw  Rome  rational  basis  upon  which  the  the- 
ory that  the  master  is  nnder  an  absolate  obliga- 
tion to  use  due  care  In  providing  and  maintain- 
ing a  safe  environment  for  his  servants  shall  be 
adJOBled  to  the  practical  situation  which  re- 
sults from  the  fact  that  any  dellmiuency  of  a 
servnit  which  actually  eventuates  In  Injury  to  a 
fellow  servant  must,  in  the  very  nature  of  the 
case,  operate  so  as  to  render  the  environment  of 
M  U  R.  A. 


the  sufferer  unsafe.  In  a  very  recent  cose  we 
find  the  New  York  court  of  appeals  commmtliV 
upon  the  fact  that  "under  the  guise  of  an  ap- 
plication of  the  rule  requiring  a  master  to  fur- 
nish a  reasonably  safe  placo  for  his  servants  to 
work  in,  other  attempts  before  this  have  been 
made  to  deprive  a  defendant  of  tbe  benefit  of 
another  equally  well-settled  and  Just  rule  of  the 
law  of  negligence,  that  a  party  shall  not  be  held 
responsible  to  a  servant  for  an  injury  occasioned 
by  the  negleet  of  a  competent  coemployee." 
Perry  v.<Bogers  (18»8)  1S7  N.  T.  251,  51  N.  H. 
1021. 

It  la  clear  that  the  i»t>blem  la  not  susceptible 
of  the  simple  solution,  aometlmes  explicitly  of- 
fered by  rounsel,  and  still  more  frequently  re- 
pudiated by  Judges  in  their  opinions,  that  a  de- 
linquency may  constitute  a  breach  of  the  mas- 
ter's duty  to  furnish  a  sate  place  of  work  merely 
because  the  place  of  work  Is  thereto  made  un- 
safe for  the  time  being. 

In  Hermann  v.  Port  Blakely  Mill  Co.  (1896) 
71  Fed.  853,  the  court  said  with  regard  to  such 
a  contention :  "The  word  'place,'  In  my  Judg- 
ment, means  the  premises  where  the  work  la  be- 
ing done,  and  does  not  comprehend  the  negligent 
acts  of  fellow  servants,  by  reason  of  which  the 
place  Is  rendered  unsafe  or  dangerous.  The 
fact  that  the  negligent  act  cf  a  fellow  servnnt 
renders  a  place  of  work  unsafe  Is  no  sure  and 
safe  teat  of  the  master's  duty  and  liability  in 
this  respect,  for  It  may  well  be  said  that  any 
negligence  which  results  In  damage  to  someone 
makes  a  particular  spot  or  place  dant;ei-ous  or 
unsafe.  To  so  hold  would  virtually  be  making 
the  master  responsible  for  any  negligence  of  a 
fellow  servant  which  renders  a  place  of  work 
unsafe  or  dangerous.  It  would  be  doing  the 
very  thing  which  it  Is  the  policy  and  object  of 
the  general  rule  not  to  do.  It  would  create  a 
liability  which  tbe  master  could  not  avoid  by 
tbe  exercise  of  any  degree  of  foresight  or  care." 

In  Stourbridge  v.  Brooklyn  City  R.  Co.  (1806) 
9  App.  I>iT.  129,  41  N.  Y.  Supp.  128,  the  court. 
In  dlscoaslng  the  contention  of  the  plaintiff  that 
the  case  fell  within  the  principle  that  a  master 
Is  bound  to  furnish  a  reasonably  safe  place  for 
bis  servants  to'work,  said  :  "If  this  rule  Is  ap- 
plicable to  the  present  case,  then  It  would  fol- 
low that  tor  the  negligence  of  any  servants  to 
whom  tbe  master  had  committed  the  duty  of 
providing  a  safe  place  the  master  himself  would 
be  liable.  I  think,  however,  that  this  is  not  the 
case  of  a  'place'  within  the  meaning  of  the  rule. 
As  stated  in  Butler  v.  Townsend  (1891)  126  N. 
Y.  105,  26  N.  E.  1017,  doubtless  In  one  sense  Of 
the  term  the  employee  roust  always  be  In  some 
place,  and  doubtless  also  the  place  In  a  certain 
sense  Is  not  safe  If  an  accident  occurs  tbere. 
But  tile  mIe  that  tbe  master  roust  provide  a  safe 
place  for  work  only  applies  where  the  work  and 
the  place  are  not  connected;  where  the  work  Is 
not  in  tbe  construction  of  the  place." 

The  negligent  use  by  one  employee  of  perfectly 
safe  machinery  will  seldom  bo  adjudged  a  breach 
of  the  master's  duty  of  providing  a  safe  place 
for  other  employees.  Such  a  construction  would 
moke  any  negligent  misplacement  of  a  switch, 
any  negligent  collision  of  trains,  even  any  neg- 
ligent dropping  of  tools  at)out  a  factory,  a 
breach  of  the  duty  of  providing  a  saff  place. 
Howard  V.  Denver  &  R.  G.  B.  Co.  (1886)  26 
Fed.  837. 

That  It  was  the  duty  of  appellant  to  use  or- 
dinary care  In  furnishing  appellee  a  suitable 
track  and  other  aiqillances  upon  and  with  which 
to  do  his  work,  there  can  be  no  question  ;  but,  If 
his  fellow  servants  negligently  encroached  upon 
this  track  while  he  was  at  work,  It  must  be  re- 
garded as  their  negligence,  and  not  the  negli- 
gence of  the  master.  Were  the  rule  different, 
every  servant,  properly  engaged  In  operating 
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car*  aiKrii  the  track,  who  receives  Injar;  through 
the  negligence  ol  another  servant  Id  improperly 
roaulng  tbeceoQ,  woaid  be  entitled  to  recover 
•gainst  the  master.  In  other  words.  In  every  case 
ol  the  collision  of  two  trains,  those  employees 
receiving  Injury  who  were  not  In  fault  woald  be 
entitled  to  recover  against  the  master,  by  reason 
of  the  negligence  of  those  who  were  in  fault, 
upon  the  theory  that  the  duty  of  the  master  in 
reference  to  the  track  applies  as  well  to  the  acU 
of  fellow  servants  as  to  strangers.  We  Incline 
to  think,  as  an  original  proposition,  ^hat  this 
would  have  been  the  proper  rule  for  our  courts 
to  have  adopted,  but  the  adverse  decisions  are 
now  too  numerous  to  undertalce  to  overturn 
them.  Texas  ft  P.  K.  Co^  v.  Campbell  (1804; 
Tex.  Civ.  App.)  30  S.  W.  1104.  Compare  the 
language  used  in  Jarman  v.  Chicago  &  G.  T.  R. 
Co.  (1803)  08  Mich.  135,  57  N.  W.  32;  Martin 
T.  Atchison.  T.  ft  S.  P.  R.  Co.  (1807)  166  U.  U. 
889,  41  L.  ed.  lOSl,  17  Sup.  Ct.  Rep.  603 ;  Rich- 
mond Locomotive  ft  Mach.  Works  v.  Ford 
(1807)  M  Ta.  027,  27  8.  E.  600;  Jenkins  v. 
Blebmond  ft  D.  R.  Co.  (1803  )  80  S.  C.  507,  18 
8.  B.  182 ;  and  also  the  cases  as  the  adjustment 
of  railway  switches  cited  In  V.  o,  5,  infra. 

All  the  authorities  are  agreed  as  to  the  gen- 
eraJ  proposition  tlut  a  master  who  has  Cnr- 
nlsbed  a  reasonably  safe  place  to  worlc  In,  and 
reasonably  safe  appliances  to  work  with,  cannot 
be  held  liable  to  a  servant  whose  coservant  has, 
by  his  negligence,  tendered  ttiat  place  or  those 
appliances  unsafe,  wlthont  the  master's  fault  or 
Iraowiedge. 

When  It  appears  tliat  the  working  place  origl- 
nnily,  and  when  the  employee  was  sent  to  do 
Work  there,  was  reasonably  safe,  but  became  un- 
safe at  the  particular  time  of  -the  accident  by 
causes  that  could  not  have  been  anticipated,  by 
exigencies  created  In  carrying  out  the  details  of 
the  work,  or  by  the  neglect  oC  a  fellow  servant, 
a  different  rule  la  applicable.  Balrd  v.  Rellly 
(1890)  35  C.  C.  A.  78,  63  V.  8.  App.  157,  92 
Fed.  884. 

If  a  master  provides  a  safe  place  for  work  It 
la  the  doty  of  a  servant,  by  att^tlon  to  details 
of  arrangement  and  execution,  to  guard  it 
«^tnpt  Insecurity :  and  If  a  servant  be  Injured 
by  neglect  of  such  details,  no  matter  by  whom, 
the  negligence  Is  that  of  a  fellow  servant,  fleo- 
gbegan  v.  Atlas  8.  8.  Co.  (1803  )  3  Misc.  224, 
22  N.  y.  Supp.  740. 

But  there  are  too  many  latent  ambiguities  in 
such  a  statement  to  admit  of  Its  being  used  as 
a  serviceable  differentiating  test  of  liability  or 
nonliability.  Nor  Is  the  situation  rendered  any 
clearer  by  laying  down  the  rule  that,  If  the  neg- 
ligent act  or  omission  of  a  servant  was  In  the 
discharge  of  the  servant's  duty,  the  master  is 
not  liable  to  coservants  In  the  same  employment 
for  such  negligent  act  or  omission.  Sofield  v. 
Guggenheim  Smelting  Co.  (1000)  64  N.  J.  L.605, 
60  L.  B.  A.  417,  46  Atl.  711. 

Equally  Ind^nite  is  the  doctrine  that  the 
negligence  of  a  coservant  which  relieves  a  mas- 
ter from  liability  Is  the  omission  of  such  co- 
servant  to  perform  some  act  which  It  la  bis  duty 
to  perform.  Gates  v.  Chicago,  M.  ft  St.  P.  R. 
Co.  (1802)  2  S.  D.  422,  50  N.  W.  007. 

In  practical  litigation,  therefore,  the  court* 
have  been  accustomed  to  rely,  rather,  upon  cer- 
tain subsidiary  conceptions  whicb,  when  ana- 
lyzed from  various  points  of  view.  Involve  the 
general  principle  underlying  these  and  similar 
formularies.  The  varieties  of  phraseology  in 
which  the  results  of  tbis  analysis  find  expres- 
sion are  quite  nnmwons,  but  may  all.  It  would 
seem,  be  grouped  under  one  of  the  heads  indi- 
cated In  the  following  subdivisions. 

b.  Supervision  of  detaila  not  a  maater't  duty. 

The  most  gmeral  form  in  which  the  Units  of 
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a  master'e  obllgationa  are  susceptible  of  t»elnf 
stated  Is  that  be  is  not  bound  to  supervla*  tbe 
merely  executive  details  of  the  work  to  be  done 

by  bis  servants. 

It  would  be  extending  the  liability  of  tbe  mas- 
ter beyond  any  established  rule,  to  require  him 
to  oversee  and  supervise  the  executive  details  of 
mechanical  work  carried  on  under  bis  employ- 
ment, and  tberc  Is  no  rule  of  law  which  author- 
ises It.  Uaasey  v.  Coger  (1889)  112  N.  Y.  614, 
8  L.  R.  A.  SCO,  20  N.  E.  656. 

The  master  Is  under  no  dut>  to  make  regola- 
lions  as  to  matters  of  executive  detail.  Bead 
V.  New  York  C.  ft  U.  R.  R.  Co.  (1877)  70  N.  Y. 
171  ( not  culpable  to  omit  to  prescribe  how  moaj 
men  shoald  be  sent  with  a  train  of  cars  on  Lhelr 
way  to  tbe  repair  shop). 

The  master  does  not  insure  bis  employees 
against  each  otber,  nor  Is  be  bound  to  supervise 
and  direct  every  detail  of  tbeir  labor.  They 
must  exercise  tbeir  own  senses  In  the  selection 
ol  material  out  of  the  mass  provided  for  them: 
they  must  uee  tbeir  own  Judgments  as  to  the 
manner  of  handling  It.  No  employer  could  t>ear 
tbe  burden  of  legal  responsibility  for  every 
blunder  or  neglect  on  the  part  of  each  and  aU 
of  his  employees.  The  fact  that  one  employee 
is  more  skilful  than  another,  or  has  had  in^ater 
experience,  and  is  so  deferred  to  others,  does 
not  change  his  relation  to  his  employer  or  to  bis 
fellows.  Nor  does  a  difference  In  ranK  or  grade 
of  service  change  the  rule.  When  the  cbaracto* 
of  the  business  requires  it,  the  master  Is  as 
TRuch  bound  to  provide  his  workmen  with  a  res- 
souably  competent  foreman  as  to  provide  them 
with  tools,  but  In  either  case  his  liability  ceases 
wben  he  has  made  a  suitable  selection.  What 
remalDd  to  be  done  Is  that  each  workman,  what- 
ever his  rank  or  skill  or  experience,  shall,  with 
reasonable  diligence  and  Intelligence,  discharge 
his  duty  towards  his  employer  and  hie  fel- 
lows. We  are  not  disposed  to  discuss  tbe  qnes- 
tlon,  on  which  some  courts  have  differed,  how 
fax  down  In  the  chain  of  delegated  appointments 
the  master  is  to  be  held  as  bound  to  persopal 
supervision.  The  storting  point,  tbat  he  Is  only 
liable  for  bis  own  nesleet.  Is  one  from  which  we 
have  no  right  to  depart.  And  It  Is  plain  enough 
that,  when  be  is  held  to  any  personal  supervi- 
sion which  from  tbe  nature  of  his  business  Is 
Impracticable,  the  mie  Is  violated,  and  then  Is 
no  tangible  distinction  left  between  liability  to 
strangers.  We  think  some  of  tbe  decisions  have 
led  very  far  towards  destroying  all  means  of  dis- 
cernment. Michigan  C.  R.  Co.  T.  Dolan  (1S75> 
32  Mich.  510. 

It  would  be  absurd  to  say  that  the  owners 
owed  a  duty  to  tbe  seamen,  that  too  long  a 
hawser  should  never  be  used,  or  that  signals  1b 
a  fog  should  be  properly  given  by  their  own  ves- 
sel.   The  Queen  (1889)  40  Fed.  694. 

A  railway  company  Is  under  "no  positive  duty 
to  supervise  the  details  of  tbe  operation  of 
switching  cars"  in  Its  yard.  Central  R.  Co.  v. 
Keegan  (189C>)  160  U.  S.  259.  40  L.  ed.  41S.  16 
Sup.  Ct.  Rep.  260. 

A  railway  company  cannot  be  held  liable  for 
tbe  negligence  of  the  foreman  of  a  gans  of 
track  repairers  In  failing  to  set  s  lookout,  as 
prescribed  by  a  rule  of  the  company,  upon  the 
theory  that  someone  else  should  have  looked 
ofter  him  and  aeon  that  he  did  his  duty.  Duthie 
V.  Caledonian  R.  Co.  (1808)  25  Sc.  Sess.  Can.  4tb 
series,  934. 

In  Ryan  Cumberland  Valley  R.  Co.  (1S54> 
23  Pa.  384.  in  discussing  an  allegation  of  the 
plaintiff,  (a  laborer  on  a  construction  train  who 
was  injured  by  the  carelessness  of  the  engineer), 
that  the  neglect  of  the  engineer  In  failing  to  see 
that  all  the  cars  were  safely  coupled  before 
starting  bis  train  was  chargeable  to  the  com- 
pany, observed:   "This  alleged  duty  did  aot 
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grow  ont  of  mj  contract  betwea  the  plaintiff 
and  tbe  defendanti,  elM  the  contract  would  have 
been  charged  aa  an  eesentlal  end  relevant  bond 
of  their  relaUon,  which  baa  not  been  dona.  If 
It  WM  a  duty  which  the  englneor  owed  to  the 
plaintiff  In  Bnj  way,  then  the  action  oaght  to 
be  agalnat  him  for  the  breach  of  It.  If  he  owed 
It  to  the  defendants,  then  ther  alMie  can  com- 
plain of  its  nonperfonnanee.  The  duty  must 
therefore  be  allied  an  that  of  the  defendants  to 
the  plaintiff.  In  what  form  aball  we  put  It,  or 
bow  aball  we  define  It  V  Is  It  tbat,  when  pergone 
are  employed  to  work  for  othere,  the  employers 
are  bound  to  see  tbat  tbe  Instruments  of  tbelr 
work  are  and  shall  ctoitlnae  In  a  condition  to  be 
used  with  safety?  Then  the  coachman,  the 
wagoner,  and  tbe  carter,  who  oogbt  to  know 
more  abont  the  vehlclea  which  they  use  than 
their  employers  do,  bare  a  practical  warranty 
that  they  are  In  good  order,  though  practically 
we  know  that  many  of  them  are  nearly  worn  out; 
the  wood-chopper  and  the  grabber  are  Insured 
that  tbelr  axe  or  nuittoct  shall  not  Injure  them 
by  flying  off  tbe  handle ;  the  engineer,  the  miller, 
the  cotton-Bpinner,  and  the  wool-carder  have  a 
guarantee  for  tbe  accidents  tbat  may  befall 
them  In  the  oee  of  the  machinery  whlcb  they 
profess  to  understand,  and  which  they  ougbt  so 
to  understand  as  to  be  able  to  Inform  their  em- 
ployers when  It  Is  oat  of  order.  If  this  be  so, 
tben  tbe  care  and  skill  required  of  workmen  la 
tsdaced  vary  much  below  what  Is  ordinarily  ex- 
pected of  them.  U  there  be  any  distinction  b»- 
tween  any  of  the  cases  put  and  tbe  one  In  band, 
It  Is  too  narrow  to  be  nude  the  foundation  of  a 
new  rule,  or  to  cancel  tbe  force  of  the  analogy 
whlcb  they  afford.  Certainly  sncb  a  duty  has 
never  been  considered  as  belonging  to  these  re- 
lations, and  therefore  It  eaiinot  be  law." 

Other  Illustrations  of  the  same  phraseology 
may  be  found  In  Denenfeld  v.  Baamann  (1800) 
40  App.  Ulv.  602,  S8  N.  T.  8upp.  110 ;  Hart  v. 
Mew  York  Floating  Dry  Dock  Co.  (1862)  16 
Jones  A  S.  460;  Frasee  v.  Stott  (1890)  120 
Uicb.  624,  79  N.  W.  888. 

A  detail  of  the  work  lo  this  sense  bas  been 
defined  as  anything  so  "connected  wltb  work 
being  done  as  to  be  an  essential  part  of  Its  per- 
fomiance,"  and  "necessary  to  Insure  Its  safe 
completion."  Golden  t.  Sleghardt  (181)8)  33 
App.  Dlv.  161,  53  N.  Y.  Supp.  460. 

But  this  definition  Is  not  of  much  assistance, 
except  in  so  far  as  It  ts  explained  by  tbe  mere 
categorical  affirmations  of  principle  In  the  fol- 
lowing auDdlvlBions. 

It  may  be  lemarked  that,  by  predicating  the 
nonexistence  of  a  duty  en  the  part  of  an  em- 
ployee alt^ged  to  be  a  vice  principal  to  luper- 
Tlee  bis  BDbordlnatss  In  tbe  performance  of  tbelr 
work,  tbe  necessity  of  Inquiring  Into  tbe  correct- 
ness of  that  aU^atlon  la  eometlmes  dispensed 
with.  A  conductor,  for  Instance,  Is  bound  to 
glTS  orders  as  to  the  moTsmait  of  tbe  several 
parts  of  a  freight  train  at  a  station,  but  he  is 
not  In  duty  required  to  follow  np  each  brake- 
man,  and  see  how  each  movement  Is  executed. 
Belyes  v.  Kansas  City,  Ft.  8.  #  O.  B.  Co. 
(18021  112  Uo.  86,  18  U  B.  A.  817.  20  8.  W. 
480.  whers  It  sras  held  not  to  be  negligence  for 
tbe  conductor  to  leave  to  tbe  brakemao  tbe  work 
of  seeing  tbat  the  brakes  were  properly  set  on 
each  of  tbe  cars  which  were  left  sUnding  on  a 
grades 

In  nearly  all  the  cases  In  which  this  role  as 

to  details  nf  work  constitutes  a  protection  to  the 
master,  tbe  evidence  shows  actual  negllgeuce  on 
tbe  part  of  (be  fellow  servnnU  of  tbe  plaintiff. 
Bat  it  fs  a  mistake  to  lay  down,  without  qualifl- 
eatlon.  that  "the  negligence  In  sueb  a  case  fs 
said  to  resolve  itself  Into  the  negligence  of  a 
fellow  servant."  Jones  v.  St.  Louis,  N.  ft  P. 
Packet  Co.  (1891)  48  Mo.  App.  808,  Citing 


Bowen  t.  Chicago.  B.  A  K.  C.  B.  Co.  (1888) 
Mow  268,  277,  8  8.  W.  280.  Compare  also 
the  following  passage  from  tbe  opinion  In  Sim- 
mer T.  Weber  (18»7)  ISl  N.  Y.  417,  45  N.  U, 
860 :  Aasnming  tbat  bis  attention  was  so  called 
to  tbe  matter,  as  testlfled  to  by  this  witness, 
was  the  foreman  guilty  of  negligence  attribu- 
table to  the  master.  In  permitting  the  workmen 
to  go  on  with  tbe  work  npon  tbe  platform  thiit 
they  had  erected  to  suit  themselves?  If  Us 
judgment  was  wrong  with  respect  to  the  snlS- 
clency  of  the  platform,  so  was  that  of  tbe  work- 
men. They  knew  as  much  with  respect  to  the 
safety  of  the  place  where  they  stood  as  be  did. 
None  of  tbe  masons  suggested  to  anyone  that 
the  scaffold  was  unsafe.  Whatever  was  said  <m 
that  subject  was  by  one  of  the  plumbers  when 
be  saw  the  men  using  tbelr  scaffold.  If,  under 
these  circumstances,  the  foreman  liad  refused 
or  declined  to  Interfere  wltb  what  had  been  done 
by  the  workmen,  and  be  trusted  to  tbelr  Judg- 
ment, It  was  not  sncb  negligence  mm  to  charge 
tbe  defendants  with  the  resnlt  of  tbe  accident. 
It  waa,  at  most,  but  an  error  of  Judgment  oa  the 
part  of  tbe  foreman  with  respect  to  a  detail  of 
the  work  In  which  tbe  masons  were  engaged. 
He  coneloded,  as  the  workmen  themselves  did, 
tbat  the  place  was  safe^  and  In  determining  that 
question  they  were  all  coservants." 

Sometimes  the  circumstances  seem  to  be  such 
tbat  tbe  master's  Immunity  may  be  referred  in- 
dlfferoitly  to  any  one  of  three  conceptions,  vtt., 
tbat  the  servant  was  himself  a  participant  In 
the  acta  of  negligence,  tbat  bis  fellow  servants 
were  negligent,  or  tbat  the  negligent  act  was  an 
Incidental  detail  of  tbe  work  as  to  wnich  no 
duty  on  tbe  master's  part  can  be  predicated. 

In  Hogan  v.  Field  (1887)  44  Hun,  72,  the 
action  was  held  to  be  barred  on  tbe  first  of  these 
groonds,  but  upon  the  evidence  the  other  two 
would  apparently  have  been  available  as  valid 
defenses. 

e.  Merely  trantitorv  perUt;  moster  not  boun4  to 
protect  thm  senwrt  offolMt. 

See  V.  f,  infra. 

A  form  of  expression  which  Is  often  met  with 

In  recent  cases,  particularly  In  Massachusetts, 
is  tbat  there  can  be  no  recovery  where  "tbe 
danger  to  whlcb  tbe  plaintiff  was  exposed  was 
merely  a  transitory  one  existing  only  on  tbe 
single  occasion  when  the  Injury  was  sustained, 
and  due  to  no  fault  of  plan  or  construction,  or 
lack  of  repair,  and  to  no  permanent  defect  or 
want  of  safety  in  the  defendant's  works,  or  In 
the  manner  In  which  they  had  been  ordinarily 
used."  Meeban  v.  Speirs  Mfg.  Co.  (1889)  172 
Mass.  376,  62  N.  E.  618. 

Or,  as  tbe  rule  has  also  been  enunciated,  "the 
absolute  obligation  of  an  employer  to  see  that 
due  care  Is  used  to  provide  safe  appliances  tor 
his  workmen  Is  not  extended  to  all  the  passing 
risks  which  arise  from  shorMlvcd  causes." 
Wblttaker  v.  Bent  (1897)  187  Mass.  B88,  48 
N.  E.  121,  per  Holmes,  J. 

A  "temporary  contrivance"  was  opposed  to  a 
"permanent  attachment,"  in  Klffln  t.  Wendt 
(1800)  89  App.  Dlv.  229,  67  N.  Y.  Supp.  101). 

d.  Danpert  eevted  by  the  progreaa  of  the  work; 
matter  not  bound  to  proteet  eervent  agatnet. 

One  special  application  of  the  general  concep- 
tion uDderlylng  the  rule  stated  In  the  preceding 
subdivision  Is  that,  where  the  work  is  of  such  a 
character  that,  as  It  progresses,  the  environment 
of  the  servant  most  necessarily  undergo  fre* 
quent  changes,  the  master  Is  not  bound  to  pio> 
tect  tbe  servants  engaged  In  it  against  the  dan- 
gers resulting  from  those  changes. 

Where  the  places  as  It  stands  when  the  work 
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b«glns  iB  perfectly  safe,  and  tbe  danger  caa  oaij 
arise  as  the  work  progressea,  and  be  caused  hj 
tbe  work  done.  It  is  not  tbe  duty  ot  tbe  employer 
to  sUnd  by  during  tbe  progrew  of  tbe  work,  to 
■ee  wben  a  danger  arlM.  It  la  lufflclent  U  be 
proTldea  against  nicb  dangera  as  may  posdbly 
or  probably  artae  and  to  give  tbe  workmen  the 
means  of  protecting  tbemMiTea.  Durst  t.  Car- 
negie Steel  Co.  <1S06)  ITS  Pa.  162,  83  Atl.  1102. 

Tbe  doty  of  a  master  to  provide  hla  serrants 
a  safe  place  in  which  to  work  does  not  attach 
where  tbe  place  becomes  dangerous  In  tbe  prog- 
ress of  tbe  work,  either  necessarily  or  from  tbe 
manner  lu  which  tbe  work  is  done.  Cleveland, 
C.  C.  &  St.  L.  B.  Co.  Brown  (169S)  20  C.  C. 
A.  147,  34  U.  S.  App.  7S0,  73  Fed.  870. 

The  employer's  obligation  towards  Us  em* 
ploTM  does  not  oblige  him  to  keep  tbe  working 
place  In  a  safe  condition  at  every  moment  ot  tb« 
work,  so  far  as  Its  safety  depemds  opon  tbe  due 
performance  of  the  work  by  fellow  servants  of 
tbe  employee.  Balrd  v.  BeiUy  (1899)  85  C.  C. 
A.  7S.  68  U.  8.  App.  167,  93  Fed.  884. 

It  makes  a  vast  difference  In  the  qoeatlon  ot 
the  llBblllty  of  the  master,  whether,  wben  a 
servant  meets  with  an  accident  from  a  defect 
In  the  previous  work,  occurring  through  tbe 
negllffeDce  of  a  servant  engaged  In  Its  construe- 
tlon,  tbe  negligence  la  to  be  deemed  as  arising 
from  a  failure  to  provide  &  safe  plaoe,  or  as  ne^ 
ligence  In  the  general  enterprise  In  the  prosecn- 
tlon  of  which  all  the  workmen  are  engaged.  If 
the  first,  the  master  is  liable,  even  though  tbe 
negligence  is  that  of  a  aervant,  because  the 
dnt)-  is  that  ot  tbe  master ;  If  tbe  second,  It  Is 
the  naillgenca  of  a  coaerrant,  and  the  master  la 
not  lUhle  for  It.  Btoartoldge  t.  Brooklyn  City 
R.  Co.  (1890}  9  App.  Dlv.  129,  41  N.  Y.  Supp. 
128. 

Tbe  rule  that  a  master  is  bound  to  furnish 
hla  servant  a  safe  place  in  which  to  do  his  work 
does  not  apply  "where  tbe  prosecution  of  tbe 
work  itself  makes  the  place  and  creates  Its  dan- 
gers." O  Connell  v.  Clarit  (1897)  23  App.  Dir. 
406,  46  N.  Y.  Bnpp.  74. 

The  rule  that  the  duty  of  famleblng  and 
wmintnittiwg  a  g^e  place  and  safe  appllancea  Is 
neodelegabia  "cannot  apply  to  a  oHidltion  ot 
danger  bron^t  about  tv  the  negligent  acts  ot 
a  servant  or  a  fellow  swrant,  for  whose  acts  he 
Is  responsible,  nor  to  the  hazards  and  dangers 
arising  from  the  employment,  and  belonging  to 
the  peculiar  occupation  In  which  the  servant  Is 
■ngaced,  and  which  he  aasnmed  when  he  entered 
the  master's  service."  Anderson  t.  Daly  Mln. 
Oo.  (1867)  16  Utah,  28,  SO  Fae.  SIS. 

In  Petaja  v.  Aurora  Iron  Uln.  Co.  (1896)  106 
HtCh.  403,  32  L.  £.  A.  43S.  64  N.  W.  33S.  06  N. 
W.  951.  Uie  court  commented  upon  the  failure 
irf  counsel  to  cite  any  cases  supporting  the  the- 
ory of  the  plaintiff  "that  a  master  is  obliged  to 
make  safe  the  place  which  tbe  servant  makes 
and  occupies  as  a  means  of  doing  bis  work,  or 
whldi  tcsulta  as  an  Incident  of  the  work,  al- 
thoogll  it  necesattates  his  presence  in  a  place,  to 
a  greater  or  (ess  degree  tmsafe."  and  asked :  "In 
such  esses,  must  tbe  master  stay  with,  or  follow 
up,' the  servants,  to  be  certain  that  they  make 
the  place  safe^  so  that  they  or  some  of  them  be 
not  Injured  r*  Pormanent  conditions  and  tem- 
porary changes  are  also  eontrasted  In  New  Pitts- 
burgh Coal  X  Coke  Co.  t.  Peterson  <18e4)  186 
Ind.  31iS.  35  N.  S.  7. 

One  in.Ucivm  of  a  "detail"  is  that  the  appll* 
ance  waa  not  permanent,  but  temporary  and 
movable,  to  be  altered  as  the  work  progressed, 
by  tbe  workmen  themselves,  as  their  needs  re- 
quired. Maher  v.  HcGrath  (1895)  58  N.  3,  L. 
469,  33  Ati.  945. 

In  another  caae  tbe  same  court  alludes  to 
condlUons  in  the  place  of  work  created  1^  the 
workmen  tbemselTei,  la  the  arogreaMSi 
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and  to  conditions  eontlnaally  changing  In  tbe 
course  of  the  work.  Foley  v.  Brooklyn  GasIIgbt 
Co.  (1896)  fl  App.  Dlv.  91,  41  N.  X.  Supp.  60. 
The  cases  in  which  this  principle  Is  most  nsu- 
ally  applied  are  those  Involving  tha  Tarioos 
kinds  of  conatroctloa  work. 

Tbe  c4>ligatl<m  of  a  master  to  provide  reason- 
ably safe  places  and  structures  for  his  servaaU 
to  work  upon  does  not  impose  up<»t  him  the 
dnty,  as  towards  them,  of  keying  a  building 
which  they  are  employed  in  erecting.  In  a  saf 
condition  at  every  nuunent  ot  their  work  ao  far 
as  Its  safety  depends  upon  the  due  performance 
of  that  work  by  them  and  their  fellow  servanu. 
Armour  v.  Uahn  (1884)  111  U.  S.  313,  28  L.  ed. 
440.  4  Sup.  Ct  Bep.  433. 

The  duty  of  a  master  to  furnish  a  safe  place 
for  Uie  perfonnance  ot  work  doea  not  require 
him  to  keep  that  place  safft  under  the  eonatantly 
changing  conditions  which  tbe  performance  of 
such  a  work  as  tbe  constractlon  of  a  sewer  ot- 
cesaltates.  Minneapolis  v.  Lundln  tl893)  7  C. 
C.  A.  344,  19  C.  S.  App.  245,  58  Fed.  325.  See 
also  Durst  v.  Carnegie  Steel  Co.  (ISM)  173  Pa. 
162,  33  Atl.  1102;  Donnelly  v.  Booth  Broa.  4t  B. 
I.  Granite  Co.  (1897)  90  Me.  Ill,  37  AtL  874. 
and  tbe  cases  cited  in  VI.  b,  S,  ierra. 

It  should  be  observed  that  In  some  rsf  of 
this  claas  the  element  of  a  fellow  servant'a  neg- 
ligence Is  not  involved  at  all,  and  recovery  is 
denied  on  tbe  bnwd  ground  that  there  la  b» 
breach  ot  duty  on  the  master's  parL 

Thus,  It  has  been  held  that  the  danger  to 
workmen  walking  on  the  keelson  of  a 
which  they  were  engaged  in  unloading,  owing  to 
tbe  rounding  top  thereof.  Is  not  <me  tw  whlA 
the  master  Is  rcivonsible,  as  It  la  a  ccodltlaB 
which  the  workmen  create  as  the  woric  pro- 
greenes  and  the  keelson  is  exposed.  Foley  v. 
Brooklyn  Qasllgbt  Co^  (1896)  9  App.  Div.  91.  41 
N.  Y.  Bun.  68. 

So,  a  maater  Is  not  liable  as  for  a  failure  to 
furnish  a  safe  place  of  work,  where  he  ordered 
the  Injured  servant  to  push  a  draft  of  bales 
which,  while  It  was  being  hoisted,  had  can^t  In 
tbe  coamings  of  a  batch,  and  one  of  the  bales 
fell  on  the  servant.  O'Connell  v.  Clarfc  (1896) 
6  App.  DlT.  88.  89  N.  Y.  Sum-  464  (1897)  22 
App.  DlT.  460,  48  N.  Y.  Sdppu  74. 

e.  frcparation  or  can  of  fnatnm&ntoUtlmt 
moMter  not  reapoMf&Ie  for,  where  these  fmme- 
Mofw  ore  a  part  of-the  «oort  to  be  doae. 

Tbe  cases  determined  by  tbe  conception  ad- 
verted to  In  the  precedliv  sabdtvision  often  in- 
volve fKts  which  may  also  be  dlseuaaed  with 
relation  to  the  principle  that  the  master  la  not 
liable,  as  for  negligence  In  falling  to  provide  or 
maintain  safe  loetrumentatltles,  la  any  case 
where  tbe  preparation  or  care  of  these  Instrv- 
mentalities  constitutes  a  part  of  the  wi»k  which 
tbe  Injured  servant  or  bU  ooemployeea  under- 
took to  do. 

In  Robinson  v. George  F.Blake  Hte.Co.(lSS7) 
143  Maaa.  628, 10  N.  B.  314,  the  conrt  thus  criti- 
cised an  Instruction :  "It  Is  not  a  nnlvMsal 
rule  of  law  that  an  implied  duty  rests  upon  an 
employer  to  furnish  suitable  moans,  maehlBes. 
implements,  and  instrumentalities  for  dolag  hla 
work.  Tbis  may  depend  on  the  nature  of  tha 
employment  and  the  clrcumctancee  of  tbe  caae. 
The  natural  Inference  from  these  might  b«  thai 
the  servant  or  person  employed  was  to  famish 
his  own  totAB  and  appllancea.  Or  the  natorn  of 
the  work  to  be  done  ml^t  be  such  that  It  woaltf 
be  natiual  and  reasonable  to  Infer  tbat  both 
parties  understood  tbat  tbe  servant  sbould  pro- 
cure whatever  might  prove  to  be  needed,  ac- 
cording to  his  own  judgnent,  as  a  part  »f  hla 
employmtutt  If  a  person  la  employed  to  do  a 
piece  of  work  himself,  with  the  understanding 
that  he  ahall  proenra  neh  ncanih  matnlals,  ee- 
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ImpIemantB  as  he  finds  to  be  needed,  and  If  ha 
entem  upon  the  ocecutlon  of  the  work  and  pro- 
curefi  iQBulSclent  or  defective  meanSi  materials, 
or  implements.  It  might  be  found  that  the  maa* 
ter  did  not  assume  auj  re^DsIbllity  to  auob 
servant  for  their  eufflclency  or  quail t;,  evea 
though  he  was  to  pay  for  them.  Nor  is  the  case 
neceasarlly  different,  if  the  person  so  employed 
la  authorized  to  engage  others  to  help  him  do 
the  work,  as  well  as  to  procure  means  and  ap- 
pliances, if.  tor  example  tbs  woric  to  be  done 
should  Include  tha  movlns  or  raising  of  a  heavj 
article,  which  could  b«  done  with  the  use  of 
a  simple  fulcrum  and  lever,  and  the  employer's 
foreman.  In  charge  of  the  work,  should  be  left 
to  provide  them  at  the  place  where  the  work 
was  to  be  done,  and  ]ie  should  take  a  common 
stone  for  the  ftileram  and  a  piece  of  scantiln« 
or  a  rail  from  a  neighboring  fence  for  the  lever, 
and  the  stone  should  roil,  or  the  lever  breali, 
and  one  of  the  men  engaged  In  the  work  should 
be  hort  thereby,  a  Jury  would  naturally  And 
that  such  eeleotlon  of  materials  and  appliances 
wss  a  part  of  the  work  to  be  done,  and  not 
wltbln  the  Implied  daty  and  undertaking  of  the 
employer." 

The  rule  that  the  master  must  provide  a  safe 
place  for. work  only  applies  where  the  work  and 
the  place  are  not  connected,  where  the  work  la 
n!bt  In  the  construction  of  the  place.  Stour- 
bridge T.  Urooklyn  aty  B.  Co.  (1896)  9  App. 
Div.  129,  41  N.  Y.  Supp.  128. 

A  distinction  has,  however,  been  made,  so 
that  where  It  appeara  that  as  a  part  of  or  an 
Incident  to  tha  work  which  the  empldyee  la  to 
do,  Boeh  employee  Is  required  to  erect  a  scaffold 
or  other  appliance  necessary  to  do  the  work, 
neglect  In  Uie  erection  of  such  scaffold  Is  not  a 
neglect  to  perform  a  duty  that  the  employer 
owes  to  his  employee.  Richards  v.  Hayes 
(1897)  IT  App.  Dlv.  422,  4tS  N.  Y.  Supp.  234. 

The  rule  that  a  master  must  furnish  suitable 
tools  and  appliances  and  a  safe  place  to  work  Is 
qualified  by  another  that,  where  the  master  fur- 
nishes suitable  appliances,  and  the  duty  to  ad- 
just them  properly  to  work  of  a  temporary  char- 
acter Is  n(«Ieeted  by  a  fellow  workman  whose 
bnalnesa  It  Is  to  attuid  to  that  detail,  the  ous- 
ter Is  not  liable  to  a  fdlow  workman  Injured  by 
that  neglect.  Dlwer  v.  Hall  (1897)  21  Misc. 
462,  47  a.  Y.  Bnpp.  680. 

We  shall  not  attempt  to  do  what  no  court 
has  yet  been  able  to  do,  vfs.,  formulate  a  state- 
ment of  the  rule  that  will  fnmlaha  test  by  which 
to  determine  every  case ;  but  we  may  suggest 
that,  In  our  opinion,  an  important  consideration, 
often  overlooked,  is  whether  the  structure,  ap- 
pliance, or  Instrumentality  Is  one  which  has 
been  famUhed  for  the  work  In  which  the  serv- 
ants are  to  be  engaged,  or  whether  the  furnish- 
ing and  preparation  of  it  are  themselves  part 
of  the  work  which  they  are  employed  to  per- 
form. If  it  be  the  latter,  then,  as  Is  well  set- 
tled by  our  decisions,  the  master  Is  not  liable. 
Fraser  v.  Red  Blver  Lumber  CO.  (1891)  45 
Ulnn.  235.  47  N.  W.  786. 

The  rule  as  to  common  onployment  does  not 
apply  to  a  case  "where  several  persons  are  em- 
ployed to  do  certain  work,  and  by  the  contract 
of  empl<vment,  either  express  or  Implied,  the 
employees  are  to  adjust  tbe  appllaness  1^  which 
the  work  Is  to  be  done."  Bums  t.  Sennett 
(1893)  99  Oal.  863,  38  Pac.  916. 

To  the  same  effect,  see  the  following  cases : 
Beesley  v.  F.  W.  Wheeler  &  Co.  (1894)  103  Mich. 
196,  27  I„  H.  A.  266.  61  N.  W.  668  :  Petaja  v. 
Aurora  Iron  HIn.  Co.  (1896)  106  Mlcb.  469.  32 
L.  K.  A.  438,  66  N.  W.  9S1.  Afflnnlng  on  rehear- 
ta«  106  Mich.  468,  82  L.  B.  A.  486,  64  N.  W. 
886:  Sims  v.  American  Steel  Barge  Co.  (1894) 
66  Hlnn.  68.  S7  N.  W.  322 ;  Marsh  v.  Herman 
(1891)  47  Minn.  687,  50  N.  W.  611 ;  Gallon  t. 
MIi.R.A. 


Bull  (1806)  113  Cal.  693,  46  Pac  1017;  and 
the  cases  cited  In  subtitle  VI.  infra. 

Both  these  aspects  of  tbe  master's  nonliabil- 
ity axe  sometimes  associated  closely  together,  as 
where  a  coart  speaks  of  a  place  In  which  condi- 
tions are  constantly  changing  and  of  which  the 
furnishing  and  preparation  was  In  Itself  part 
of  the  work  the  employees  were  required  to  per- 
form. Consolidated  Coal  &  Mln.  Co.  t.  Ctay 
(1894)  61  Ohio  St.  642,  sub  nom.  Consolidated 
Coal  A  Mln.  Co.  t.  Floyd.  26  U  &.  A.  848,  88  N. 
R.  fllO. 

The  consideration  of  this  principle  from  a 
slightly  different  atandpoint  yields  the  rule  that 
itiealwaysa  condition  precedent  to  the  exemption 
of  the  master  from  liability  that  tbe  operations 
which  were  the.  Immediate  cause  ot  tbe  Injury 
were  a  part  of  tbe  regular  duties  of  the  servants 
themselves.  McOlnty  t.  Athol  Reserroir  Co. 
(1892)  156  Mass.  183,  20  N.  B.  610. 

f.  lf€0Uffaiit  ose  of  »afe  oppHanos*  by  /ellov 
9*rmmt;  matter  not  rsspoMfftls  for. 

Another  ground  of  distinction  relied  upon  by 
the  coarU  Is  based  upon  the  theory  that  the 
master,  while  responsible  for  Intrinsic  detects 
in  the  instrumentalities  which  would  not  have 
existed  if  the  servants  Intrusted  with  tbe  func- 
tions of  supplying  or  maintaining  them  had  ex- 
ercised proper  care,  cannot  be  held  liable  for 
Injuries  caused  by  the  manner  In  which  tbe 
servants  use  thoss  lastrnmentalltlea  for  the  per- 
formance of  their  work. 

The  duty  of  the  master  "does  not  extend  a« 
far  as  to  require  of  him  that  he  ahould  be  re- 
sponalble  for  the  negligence  of  his  servants,  If 
of  competent  ^11  and  experience,  In  using  or 
managing  the  means  and  appliances  placed  in 
their  hsnds  In  the  course  of  their  employment. 
If  they  are  uettber  defective  nor  Insufficient." 
Snow  v.  Uousatonlc  R.  Co.  (1864)  8  Allen,  441, 
85  Am.  Dec.  720. 

For  the  management  of  his  machinery  and  the 
conduct  of  his  servants  a  master  Is  not  respon- 
sible to  their  fellow  servants.  Oilman  v.  E^t- 
urn  R.  Co.  (1866)  18  Allen,  433,  90  Am.  Dec. 
210. 

'J'he  master  has  done  bis  whole  dnty  when  he 
supplies  the  proper  appliances,  the  care  and  use 
of  which  mast  be  necessarily  intrusted  to  bis 
servants.  Jones  v.  Granite  Mills  (1878)  126 
Mass.  84,  30  Am.  Rep.  661. 

A  master  is  not  liable  for  acta  Incidental  to 
the  management  and  use  of  tbe  appliances  fur- 
nished. McKInnon  t.  Norcross  (1888)  148 
MSBS.  633,  3  L.  R.  A.  320,  20  N.  E.  183. 

One  line  of  distinction  between  vice  principals 
oud  coemployees  Is  In  the  duty,  In  one  Instance, 
to  supply  or  maintain  Instrumentalities  of  the 
service,  and,  la  tbe  other,  of  using  the  Instru- 
mentalities supplied.  Neutz  v.  Jackson  Hill 
Coal  &  Coke  Co.  (1804)  139  Ind.  411.  38  N.  E. 
324,  89  N.  E.  147. 

A  master  Is  not  liable  for  the  "negligence  of 
those  engaged  with  the  plaintiff  In  making  use 
of  a  place  admittedly  safe."  Baron  v.  Detroit 
&  C.  Steam  Nav.  Co.  (1892)  91  Mich.  686,  62  N. 
W.  22. 

It  is  no  part  t>t  tbe  duty  of  the  master  to  di- 
rect workujen  In  the  use  of  the  tools  with  which 
they  perform  their  work.  IJuasey  v.  Coger 
(1889)  112  N.  Y.  614,  3  L.  B.  A.  669,  20  N.  E. 
6G6. 

The  line  of  demaitetlon  here  between  the  ab- 
solute dnty  of  the  maater  and  duty  of  the  serv- 
ants Is  the  line  that  separates  the  work  of  con- 
Btnictlon,  preparation,  and  preservation  from 
the  work  of  operatlw.  Is  the  act  In  question 
work  required  to  constmct,  to  prepare,  to  place 
In  a  safe  location,  or  to  keep  in  repair,  the  ma- 
chinery furnlflhed  by  the  employer  7  If  so.  It  is 
his  personal  dnty  to  exercise  ordinary  ear*  to 
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perform  It.  Ib  the  act  !n  question  repaired  to 
properly  and  safely  operate  the  machinery  (ur- 
nlshed,  or  to  prevent  tbe  safe  place  In  which  It 
was  furnlahed  from  becoming  dangerous  tbrongh 
Its  negligent  operation?  If  so.  It  Is  the  duty 
of  tbe  servants  to  perform  that  act,  and  they, 
and  not  the  master,  assume  the  risk  of  negli- 
gence In  its  performance.    St.  Louis,  I.  M.  &  S. 

B.  Co.  T.  Needham  (1894)  25  L.  B.  A.  833,  11 

C.  C.  A.  66,  27  U.  S.  App.  227.  68  Fed.  lOT. 
After  rejecting  the  theory  that  the  negligent 

use  of  materials  can  be,  In  tbe  majority  of  cases, 
a  breach  of  tbe  master's  duty,  tbe  court  aald : 
"The  tnw  Idea  Is  that  the  place  aod  the  Instru- 
menti  must  in  themselTea  be  safe,  for  this  Is 
what  the  master's  dutj  faJrly  compels,  and  not 
that  the  master  must  see  that  no  negligent 
handling  by  an  employee  of  tbe  machinery  shall 
create  danger."  Howard  t.  Denver  A  B.  O.  B. 
Co.  (1886)  26  Fed.  8ST. 

In  Hard  v.  Vermont  ft  C.  B.  Co.  (1860)  82 
Vt.  473.  the  court  adverts  to  the  difference  be- 
tween tbe  master's  obligation  as  to  equipping 
and  aa  to  operating  a  railway. 

See  also  Smith  v.  Empire  Traasp.  Co.  (1895) 
89  Hun.  668,  36  N.  Y.  Supp.  634. 

That  la  to  say.  tbe  master  performs  his  whole 
doty  If  he  BDppIIei  an  inetramentallty  which  Is 
safe  if  carefully  need  by  the  fellow  servants  of 
the  complainant  (Fowler  v.  Chicago  ft  N.  W.  E. 
Co.  [1884  ]  61  Wis.  169,  21  N.  W.  40;  Hogan  v. 
Smith  [1891]  126  M.  Y.  774,  26  N.  B.  742)  ;  or. 
In  otlier  words,  where  an  appliance  Is  reasonably 
safe  to  operate,  and  Its  operation  necessarily 
rests  upon  the  care.  Intelligence,  and  fidelity  of 
the  fellow  servanta  of  the  person  Injured,  the 
master  will  not  be  held  responsible  for  an  ac- 
cident, the  natare  of  which  Indicates  that  It 
must  have  been  doe  to  the  manner  In  which  the 
appliance  was  operated  by  one  of  those  work- 
men. Uana  v.  Crown  Point  Iron  Co.  (1893)  61 
N.  Y.  B.  B.  238,  22  N.  Y.  Supp.  466. 

The  cases  decided  on  this  theory  sometimes 
Involve  facts  which  show  the  master  to  be  free 
from  cnlpahlUty  for  the  reason  that  the  Instru- 
mentality In  question  was  applied  to  tbe  purpose 
of  the  work  without  his  authority.  See  111.  c, 
aupra. 

Negligence  as  regards  tbe  use  of  Instrumental- 
ities may.  It  la  clear,  be  committed  in  one  of 
tbe  following  ways.  It  is  often  difficult  to  say 
predsely  onder  which  of  the  eateries  the  de- 
linquency In  question  should  be  classed,  but  In 
practical  Iltgatlon  this  Is  not  a  matter  of  any 
Importance,  since  the  result  la  tbe  same  what- 
ever may  be  the  strictly  logical  de^gnatlon  ot 
the  negligent  act. 

Tbe  delinquent  coservant  may  have  so  han- 
dled or  placed  a  safe  Instrumentality  so  care- 
lessly as  to  convert  It  for  tbe  time  being  Into  an 
Injurious  agency.  See  the  cases  cited  above,  and 
also  tbe  following;  Cleveland,  C.  C.  ft  St.  L. 
B.  Co.  V.  Crown  (1896)  20  C.  C.  A.  147,  34  U.  B. 
App.  7B9,  73  Fed.  970 ;  Pelrce  v.  Kile  (1897) 
26  C.  C.  A.  201,  S3  D.  S.  App.  291,  80  Fed.  8t)6 ; 
Tbe  Queen  (1889)  40  Fed.  694;  UcDermott  v. 
Boston  (1882)  133  Mass.  349;  Trcka  v.  Burlli^- 
ton,  C.  R.  ft  N.  R.  Co.  (1896)  100  Iowa,  206,  69 
N.  W.  422  :  Worbelde  v.  Mlsw>ari  Car  ft  Foundry 
Co.  (188S)  32  &Io.  App.  867;  McLaughlin  v. 
Camd(T>  Iron  Works  (1697)  60  N.  J.  L.  657,  88 
Atl.  677. 

Any  machine  may  be  made  dangerous  If 
wrongfully  or  negligently  used.  Callaway  v. 
Allen  (1894)  12  C.  C.  A.  114.  24  U.  8.  App.  388, 
64  Fed.  297. 

The  dellnquMit  may  have  created  the  abnor- 
mal danger  by  bis  negligence  In  selecting  the 
defective  instrumentality  from  tbe  stock  of  ma- 
terials supplied.  See  especially  the  cases  cited 
In  V.  h,  infra,  and  the  following:  Callan  v. 
Bull  (1696)  118  Cal.  698,  46  Pae.  1017:  Daley 
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V.  Boston  ft  A.  B.  Co.  (1888)  147  Moss.  101. 
16  N.  E.  690;  Young  t.  Boston  ft  M.  R.  Co. 
(1897)  168  Mass.  210.  46  N.  B.  624;  Kennedy 
V.  Spring  (ISQS)  160  Mass.  203,  36  M.  B.  7T9; 
McKlnnon  v.  Norcross  (1889)  148  Ma 88.  533,  3 
L.  R.  A.  320,  20  N.  E.  183 ;  Praser  v.  Red  River 
Lumber  Co.  (18B1)  46  Minn.  235,  47  N.  W.  785  ; 
McCone  V.  Gallagher  (1897)  16  App.  Dlv.  272. 
44  N.  Y.  Snpp.  697 :  Moore  v.  UcNeil  (1898)  35 
App.  Dir.  823,  54  N.  T.  Supp.  066 ;  Gosguibelm 
Smelting  Co.  v.  Flanlgan  (1898)  62  N.  J.  L.  364. 
41  Atl.  844,  42  Atl.  146;  Willis  v.  Oregon  B.  ft 
Nav.  Co.  (1884)  11  Or.  257,  4  Pac  121;  Boss 
T.  Walker  (1891)  139  Pa.  42.  21  AU.  157.  1S9. 

In  Simpson  t.  Central  Verau»it  B.  Co.  <1SU6) 
5  App.  DiT.  614,  89  N.  T.  Sopp.  464.  the  <»>art 
said :  "To  provide  these  supplies  (<.  e.,  new 
wicks)  for  use  was  tbe  master's  dnt7 ;  to  take 
them  aa  they  were  needed  for  use  was  the  serv- 
ant's duty." 

Tbe  dellnqoent  coservant  may  liave  tailed  to 
use  the  Instrumentalities  furnished,  and  so  bare 
created  the  abnormal  danger  wblch  caused  the 
Injury.  See,  for  example,  Griffiths  Gldlow 
(1868)  3  Ilurlst.  ft  N.  648,  27  L.  J.  Bxcb.  N.  S. 
404 ;  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  t.  Brown 
(1896)  20  C.  C.  A.  147,  84  U.  S.  App.  TBO.  IS 
Fed.  970 ;  Kaare  v.  Troy  Steel  ft  Iron  Coi  (1S03) 
130  N.  Y.  860,  84  N.  B.  001 ;  Hudson  t.  Ocean 
8.  8.  Co.  (1868)  110  N.  Y.  625,  17  N.  B.  342; 
DfTver  V.  Uall  (1897)  21  HIsc.  462.  47  N.  Y. 
Supp.  630.  BeverslDg  20  lilsc.  6T7.  46  N.  T. 
Bupp.  B33;  HcAttdrewa  v.  Bums  (1870)  89  N. 
J.  L.  117  (omission  to  deliver  hwe)  ;  lAporte  v. 
Cook  (1899)  21  B.  L  168,  42  AtL  B19 ;  aod 
the  cases  cited  In  V.  I-k,  infra. 

The  duty  of  a  foreman  in  using  the  means 
and  appliances  provided  for  safely  and  propoly 
carrying  on  the  work  Is  that  of  a  servant  «- 
gaged  In  tbe  same  business  with  the  plaintiff, 
even  If  he  acted  as  tbe  representative  of  the 
master  In  furnlohlng  such  means  and  appliances. 
Floyd  V.  SogdoD  (1883)  184  Uasa.  563. 

The  dellnQUNit  may  have  been  in  control  of 
tbe  Injured  servant  and  caused  the  injary  bj 
giving  his  fellow  servants  some  direction  as  to 
tbe  use  of  tbe  appliances,  or  by  sending  the  In- 
jured servant  to  work  In  a  specially  dangerous 
place  withoutdue  warning,  or  a  positive assarance 
that  he  would  not  be  put  In  peril  by  complying 
with  the  order.  See  Bodkins  v.  Eastern  R.  Co. 
(1876)  119  Haas.  410;  Uartin  v.  Cbicago  ft  A. 
R.  Co.  (1895)  66  Fed.  384;  McBride  Indian- 
apolis Frog  ft  Switch  Co.  (1892)  6  Ind.  App. 
482.  82  N.  B.  679 ;  Tully  v.  New  York  ft  T.  8. 
8.  Co.  (1806)  10  App.  Dir.  463.  42  N.  T.  Supp. 
29 ;  Craig  v.  Chicago  ft  A.  R.  Co.  ( 1803)  H  Mo. 
App.  623 ;  and  tbe  cases  cited  In  T.  a-e,  infra. 

S.  Rationale  of  ioctrint  eawmpMsfl)  mos<er  fma 
Hability  for  negttffeitee  is  oarrpUig  out  IJu  it- 
tails  of  the  work. 

Viewed  from  the  standpoint  of  tbe  extent  of  a 
maater's  obligations  to  his  servant,  the  doctrine 
that  there  can  be  no  recovery  for  the  negilgen'ro 
of  a  coservant  In  respect  to  the  details  of  tbe 
work  has  been  regarded  as  one  deduced  cv  Neces- 
sitate rci.  Some  of  tbe  details  must  neeessai^ 
ily  rest  upon  tbe  Intelligence  and  care  of  the 
servants.  SulllTsn  v.  New  York,  N.  H.  ft  H.  B. 
Co.  (1892)  62  Conn.  200,  26  Atl.  711. 

In  Hodges  v.  Standard  Wheel  Co.  (1899>  192 
Ind.  680.  686,  62  N.  E  391.  54  N.  B.  883.  the 
court  aald :  "That  appellee  did  not  owe  to  ap- 
pellant, as  Its  employee^  under  tbe  cl  ream  stan- 
ces, the  1^1  duty  to  support  the  rims  In  ques- 
tion by  tbe  bands  of  some  one  of  its  agents  or 
representatives  In  the  manner  aa  Buey  was  do- 
ing Just  previous  to  the  accident.  Is  certainly 
evident.  If  It  could  be  said  to  be  clianrad  with 
that  duty,  than  every  cntporstloa  eii«acBd  Is 
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the  Mun*  llse  of  bUHloesB  ai  It  was  would,  in 
legal  coBtemplation.  be  required  to  be  present  at 
■all  times  and  places  at  Its  factory  whca  lumber, 
timber,  or  IroD,  or  otber  heavy  material  of  like 
character,  was  belof;;  handled  or  moved  by  some 
■of  Its  employees,  aod  by  the  hands  of  such  agent 
-or  representatives  prevent  such  Iron,  timber, 
-or  lumber,  or  otber  material  connected  there- 
with, from  slipping  and  falling  upon  said  em- 
ployees, and  thereby  Injuring  them." 

When  proper  tools  and  appliances  are  pro- 
vided upon  the  premises  tor  the  use  of  employ- 
ees, no  authority  can  be  found  for  imposing 
•upon  the  employer  the  further  duty  of  seeing 
that  the  servant  does  not  select  from  among  a 
number  of  appliances  the  one  not  adapted  to  the 
work  In  wblcb  for  the  time  he  may  be  occupied. 
If  such  a  responsibility  Is  east  opon  the  master. 
It  would  be  necessary  In  bla  protection  to  have 
-an  alter  eiro  to  attend  constantly  upon  every 
workman  In  his  service  to  see  that  be  did  not 
use  an  implement  unfitted  for  his  work.  Gug- 
^nheim  Smelting  Co.  v.  Flanlgan  ilH9S)  62  N. 
-J.  L.  354,  41  Atl.  8-14,  42  Atl.  145. 

In  a  Delaware  case  the  court  speaks  of  a 
"duty  ministerial  In  its  character  and  of  ezecu* 
tive  detail  in  the  operation  on  the  road  which 
must  of  necessity  be  vested  In  [and  trusted  to] 
the  faithfulness  of  the  employee."  Wheatley  v. 
Philadelphia,  W.  &  U.  H.  Co.  (1894)  1  Mai-v. 
I  Del.)  305,  30  Atl.  60p.  See  also,  to  the  same 
^effect,  Kudik  v.  Lehigh  Valley  R.  Co.  (1894)  78 
Hun,  482,  2U  N.  T.  Supp.  533. 

It  seems  difficult,  however,  to  concede  that 
such  a  consideration  has  any  real  weight  except 
in  so  far  as  It  may  be  a  step  towards  the  con- 
•elusion  that  the  servant  assumes  the  consequent 
risks.  Taken  by  Itself,  it  may  be  said  to  be 
equally  potent  as  a  reason  tor  Insisting  that  the 
master  should  be  chargeable  with  the  negligence 
which,  under  the  arrungements  which  he  has 
■ohofien  to  make  for  carrying  on  bis  business,  he 
knows  to  be  occasionally  inevitable.  Qui  een- 
tet  commodum  idem  sentire  debet  et  onus.  In 
whatever  cloak  of  verbiage  It  may  be  wrapt  up, 
-a  doctrine  having  no  more  solid  foundation  than 
the  hypothesis  that  one  of  these  Inferences, 
ratber  than  the  other,  should  be  drawn  from  the 
exiBtcuce  of  the  conditions  adverted  to  la  merely 
•one  formulated  w  cathedra,  A  much  more  sat- 
isfactory reason  for  absolving  the  master  from 
liability  for  negligence  of  this  description  Is,  he 
is  chargeable  with  an  aBSiimption  of  such  risks 
because  be  knows  them  to  be  incident  to  the 
performance  at  the  duties  voluntarily  under- 
taken by  him.  This  is  equivalent  to  saying  that 
In  cases  in  which  the  servant's  right  to  recover 
is  denied  on  account  of  the  nature  of  the  In- 
jurious act,  this  conclusion  Is,  In  the  last  analy- 
sis. refeniUe  to  precisely  the  same  elementary 
conception  as  that  which  underlies  the  doctrine 
-of  common  employment  itself. 

The  master  Is  not  responsible  for  the  negli- 
gent performance  of  some  deUU  of  the  work 
Intrusted  to  the  servant,  whatever  may  have 
been  the  grade  of  the  servant  who  executes  such 
-detail.  If  It  Is  the  work  of  the  servant,  and  be 
volunteers  to  perform  it,  and  the  master  Is  not 
-in  fnult  In  furnlahlng  proper  materials,  there  Is 
no  breach  of  duty  on  the  part  of  the  latter. 
The  scaffolding  having  been  constracted  by  the 
workmen  themselves,  or  under  direction,  if  ap- 
pliances which  they  made  use  of  tor  that  pur- 
pose were  In  any  respect  defective  or  Insufflclent 
tbey  had,  so  far  as  appears,  the  same  means  of 
linowlug  that  fact  as  the  defendants.  Klmmer 
T.  Weber  (181p7)  151  N.  T.  417,  45  N.  E.  860. 

In  another  case  the  same  court  speaks  of  *'a 
-detail  of  the  working  or  management  of  the 
business,  the  risks  attending  which  have  been 
.assumed  the  party  taking  employmmt" 
-54  1..  fi.  A.  8 


Cnllen  t.  Nortm  (1891)  126  N.  T.  1,  26  K.  B. 

005. 

In  HattOD  V.  Hlllon  Bridge  Constr.  Co.  (1809) 
42  App.  Dlv.  40R,  ^9  N.  Y.  Supp.  272,  the  court, 
after  citing  several  cases  as  to  details  of  work, 
btaid :  "Those  authorities  refer  to  accidents  oc- 
curring during  the  progress  of  the  work,  where 
th(-  servant  Is  necessarily  aware  of  the  danger; 
where  he  knows,  or  ought  to  know,  as  much  In 
regard  to  the  safety  of  the  place  where  be  Is 
cdUed  to  work  as  the  master ;  to  cases  where  the 
master  has  performed  his  duty  of  furnishing 
and  maintaining  a  sate  place  for  the  servant  to 
perform  bis  work  in,  and  safe  and  proper  In- 
strumentalltlos  therefor.  After  that  duty  has 
been  performed,  tbey  determine  that  If  a  servant 
Is  injured  because  of  the  manner  of  the  perform- 
ance of  the  work  the  master  Is  not  liable." 

In  Hogen  v.  Field  (1887)  44  Unn,  72,  the 
plaintiff  was  held  not  entitled  to  recover  for  the 
reason  thnt  while  the  construction  of  the  defec- 
tive Bcailold  was  no  part  of  the  business  of  the 
gang  fl<  workmen  to  which  be  belonged,  they, 
wlthont  objertiflvi,  ondertook  the  erection  of  It, 
and  had  the  control  and  management  of  the 
work. 

In  McCone  v.  Oallagher  (1897)  16  App.  Dlv. 
272,  44  N.  Y.  Rupp.  697,  the  fact  was  empha- 
sized that  the  servant's  knowledge  of  the  details 
and  requirements  of  the  temporary  appliance 
which  they  were  left  to  construct  as  a  part  of 
the -work  was  ns  complete  as  that  of  the  master. 

In  Maher  v.  McfJrath  58  N.  J.  L.  469, 

33  Atl.  943,  the  error  In  the  construction  of  a 
scaffold  was  said  to  be  one  "committed  by  work- 
men with  whom  he  [the  pislntlfll  was  working 
In  a  common  employment,  sobject  to  a  common 
danger  which  all  equally  knew  most  result  from 
a  negligent  construction." 

In  Brothers  v.  Cartter  (1873)  62  Uo.  372, 
375,  14  Am,  Rep.  724,  the  court  said:  "if  a 
workman  or  servant  is  to  work  In  conjunction 
with  others,  he  must  know  that  the  carelessness 
of  one  of  his  fellow  servants  may  be  productive 
of  Injury  to  himself,  and  he  must  know  that 
neither  care  nor  diligence  by  the  master  can  pre- 
vent the  want  of  due  care  and  caution  on  the 
part  of  bis  fellow  servants.  The  servant  on  en- 
terlng  upon  the  employment  Is  supposed  to  know 
and  assume  this  risk."  This  statement  was 
adopted  in  Brown  v.  Winona  &  St.  P.  K.  Co. 
aSSO)  27  Ulnu.  162,  88  Am.  Bep.  28D,  6  N.  W. 
484. 

As  between  themselves,  no  one  more  than  an- 
other, In  the  ordinary  work  of  navigation,  rep- 
resents the  owner,  or  performs  an  owner's  duty, 
and  therefore  each  takes  the  risk  ot  the  other's 
negligence.  The  Queen  (1889)  40  Fed.  694. 
»ee  also  Armour  v.  Uahn  (1884)  111  U.  B.  813. 
2b  L.  ed.  440,  4  Sup.  Ct.  Rep.  433,  the  effect  of 
which  Is  stated  la  VI.  b,  4,  infra;  Minneapolis 
V.  Lundin  (1893)  T  C.  C.  A.  844,  19  n.  8.  App. 
246,  68  Fed.  625 ;  Oregon  Short  Line  A  U.  M. 
a.  Co.  V.  Frost  (1896)  21  0.  C.  A.  186,  44  U.  S. 
App.  600,  74  Fed.  965 ;  Soutar  v.  Minneapolis 
International  Klectrlc  Co.  (1897)  68  Minn.  18, 
70  N.  W.  796;  Slater  v.  Jewett  (1881)  85  N.  Y. 
61,  29  Am.  Bep.  627 ;  Tully  t.  New  York  &  T. 
S.  8.  Co.  (ISOS)  10  App.  Dlv.  463.  42  N.  T. 
Bupp.  29:  Donnelly  Brows  (1S87)  48  Hun, 
470. 

In  this  point  of  view  It  will  obviously  be  ma- 
terial, in  doubtful  casea.  to  Inquire  whether  the 
operation  which  was  the  cause  ot  the  injury 
was  ordinarily  Intrusted  to  the  employees  them- 
selves. This  is  the  conception  present  to  the 
mind  of  the  court  In  a  recent  New  York  case 
wben  it  used  tbe  phrase,  "one  of  the  details  ot 
the  business  that  Is  generally  ItXt  to  the  work- 
men themselves."  Klmmer  v.  Weber  (189T) 
151  N.  Y.  417,  46  N.  E.  860. 
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So,  a  Federal  court  speaks  of  acta  which  "maj 
be  all  performed,  and  Cor  the  most  part  usualljr 
are  directed  and  performed,  b;  others  than  the 
master.    The  Queen  (18S9)  40  Fed.  604. 

h.  Pleadtmg. 

1.  DeeUtrattM. 

A  decUratlon  allegtng  tacts  wUdi  show  that, 
if  there  was  anj  negliEeace,  It  counted  In  the 
omission  of  some  duty  characteristic  of  a  mere 
serrant,  acting  as  such.  Is  demurrable.  Dwyer 

American  Bzp.  Co.  (1892)  82  Wis.  807,  S2 
N.  W.  S04:  Baxter  t.  Abemethe;  (1893)  21  Be. 
Hesa.  Cas.  4th  series,  159;  Cardan  t.  Southern 
P.  Co.  (1897)  84  Fed.  84 ;  Davis  t.  Muscogee 
Mfg.  Co.  (1808)  106  Ga.  126,  32  S.  B.  30;  Kerr 
T.  Crown  Cotton  Hills  (1S98)  10E>  Oa.  610,  SI 
B.  E.  186  ;  Kudik  v.  Lehigh  Valley  R.  Co.  (1894) 
78  Hun,  482,  28  N.  V.  Supp.  533 ;  Fraw)^  t. 
Sheldon  (189T)  20  U.  I.  258,  38  Atl.  370. 

The  operation  of  this  rule  cannot  be  prevented 
bj  the  device  of  an  averment  ascribing  the  In- 
jnr;  to  the  negllsoice  of  the  master  himself. 
Sherman  v.  Boebeater  ft  8.  B.  Co.  (1853)  16 
Barb.  574. 

But  tn  an  action  to  recover  damages  for  neg- 
ligently causing  the  death  of  a  servant,  when 
the  complaint  positively  allege  that  the  acts 
and  omissions  complained  of  were  by  the  de- 
fendant, It  cannot  be  presumed  that  they  were 
tlioM  of  a  feliow  employee  of  the  deceased. 
Brows  T.  Central  P.  B.  Co.  (1885)  68  Cai.  171, 
8  Pae.  828. 

2.  Plea. 

Where  a  complaint  is  demurrable  because  It- 
shows  that  the  plaintiff  was  Injured  by  the  neg- 
ligence of  a  fellow  servant,  such  fact  need  not 
be  pleaded  in  the  answer.  Mann  v.  O'SullIvan 
(1899)  126  Cal.  61,  58  Pac.  376. 

Upon  a  plea  traversing  negligence  by  the  de- 
fendant, the  defense  that  the  injury  complained 
of  was  caused  by  the  negligence  of  a  fellow 
servant  la  open.  M'Carthy  v.  Bristol  Shipown- 
ers' Co.  (18SS)  Ir.  L.  B.  10  C.  h.  884;  8.  P., 
Byms  T.  renneU  (1882)  Ir.  Xi.  R.  10  a  L.  897. 

L  IttntctlOM, 

Bee  also  TI.  e,  ttifra. 

Where,  upon  the  evidence,  the  Injury  may 
possibly  have  been  due  to  an  art  of  the  kind 
for  which  the  master  la  not  responsible.  It  Is 
error  to  refuse  Instructions  embodying  the  rule 
appropriate  to  such  a  case.  Belcbel  t.  New 
Tork  C.  &  H.  R.  B.  Co.  (1802)  180  N.  Y.  082, 
29  N.  E.  763. 

It  la  also  ground  for  reversal  If  aucb  Instruc- 
tions are  omitted,  where  the  state  of  the  evi- 
dence Is  such  that  the  Jury  may  have  been  mis- 
led by  such  omissions. 

In  St  Loola,  I.  M.  &  S.  B.  Co.  v.  Needham 
(1894)  23  L.  B.  A.  838,  11  C.  C.  A.  56.  27  U.  B. 
App.  227,  63  Fed.  107,  It  was  argued  that,  if 
the  court  erred  In  Its  charge,  that  error  did  not 
prejudice  the  company  because  there  was  un- 
contradicted testimony  that  there  was  no  target 
on  the  switch  which  was  left  op^  and  the  jury 
were  charged  that  If  the  switch  was  not  In  prop- 
er order  because  It  had  no  target  upon  It,  and 
for  that  reason  the  Injury  and  death  were 
caused,  the  company  was  liable.  But  the  court 
said:  "This  position  cannot  be  successfully 
maintained.  The  testimony  was  such  that  the 
Jury  might  well  have  found  that  the  Injury 
was  aellher  caused  nor  contributed  to  by  the 
absence  of  the  target,  and  that  It  resulted  solely 
from  the  negligence  of  the  conductor  who  left 
the  switch  open.  The  defenduits  In  error 
64  L.  B.  A. 


charged  two  acts  of  negligence  upon  this  com- 
pnny, — the  failure  to  provide  the  target ;  and  ibe- 
fallure  of  the  rondactor  to  close  the  switch. 
Issues  were  raised  and  submitted  to  the  juD' 
to  determine  whether  either  of  these  acU  caused 
or  contributed  to  the  Injury.  The  verdict  was- 
general,  and  its  generality  prevents  na  from 
discovering  upon  which  of  these  acts  of  negli- 
gence charged  It  was  founded.  A  general  ver- 
dict cannot  be  upheld  whwe  there  are  several 
laaues  tried,  and  upon  any  one  of  them  error 
Is  conmiittetl,  in  the  admlMtoo  or  rejection  of 
evidence,  or  In  the  charge  of  the  court,  beeanse- 
It  may  be  that  the  Jury  founded  their  verdict 
upon  the  very  Issue  to  which  the  erroneous  rul- 
ing related,  and  that  th^  were  controlled  In 
their  finding  by  that  mllng.  What  Cbeer  Coal 
Co.  V.  Johnson  (1803)  6  C.  C.  A.  148,  12  IT.  S. 
App.  490,  56  Fed.  810;  %teryland  use  of  Mark- 
ley  V.  Baldwin  (18S4>  112  U.  8.  490,  28  L.  ed. 
822,  Q  Bup.  Ct.  Hep.  278. 

J.  Fimelt9H»  of  eaurt  and  jyrv  to  fnsaliw  wpe* 
evidenoa. 

It  li  primarily  for  the  Jary  to  say  iriietlier 

the  Injury  resulted  from  negligence  In  furnish- 
ing the  materials,  or  In  using  them.  Thomas- 
V.  Ann  Arbor  B.  Co.  (1897)  114  Mich.  69.  72 
N.  W.  40 :  Brady  v.  Norcroas  (1899)  174  Mas«. 
442.  54  N.  E.  874 ;  Donnelly  v.  Booth  Bros,  k 
H.  I.  Granite  Co.  (1897)  90  Me.  110,  37  Atl. 
874;  Arkerson  v.  Denntson  (1875)  117  Uass. 
407;  Manning  v.  Bogan  (1879)  78  N.  Y.  616; 
FltzBlmmona  v.  Taunton  (1898)  160  Haas.  £23.. 
83  N.  U.  649 ;  Taylor  v.  Star  Coal  Co.  (189»» 
110  Iowa,  40,  81  N.  W.  240. 

The  question  whether  a  cross  piece  in  a  ladder 
broke  under  the  weight  of  plaintiff  servant  be- 
cauae  a  nail  that  fastened  Its  left  end  to  the- 
stde  piece  was  near  such  a  knot  In  the  side  piece- 
as  was  shown  to  have  existed.  Is  for  the  Jury. 
Flanlgan  v.  Gu^enbelm  Smeltlns  Co.  (18a9> 
U3  N.  J.  L.  647.  44  Atl.  762. 

Where,  at  the  close  of  the  plalntlfTs  case.  It 
la  apparent  that  the  evidence  thus  far  Intro- 
duced Is  consistent  with  the  theory  that  the  In- 
Jury  was  caused  by  the  o^Ugence  of  a  fellow 
servant.  It  la  error  to  rule  ihttt  the  doctrine  of 
common  employment  Is  not  applicable,  and  so 
exclude  the  defendant  from  offering  any  evi- 
dence to  sustain  a  defense  based  on  that  doc- 
trine. Cooper  V.  Uamllton  Mffe.  Co.  (1867>  14 
Allen,  103. 

It  Is  error  to  leave  It  entirely  to  the  Jury 
to  determine  what  acts  and  duties  the  defend- 
ant was  required  to  perform  and  dlssbarge  aa 
principal.  The  proper  course  Is  to  lay  It  down, 
as  a  matter  of  law,  that  the  doty  of  the  de- 
fendant "Is  to  supply  the  servant  with  suitable 
and  safe  machinery  and  appliances,  with  com- 
petent and  akllful  coworkers,  and  lo  make  and 
promulgate  sufficient  rules  and  regTiIations  for 
the  conduct  of  the  bnslness  in  Its  ordinary  ma 
and  for  any  extraordinary  occasions  that  taay 
be  reasonably  anticipated"  (Blatw  v.  Jewett 
[18S11  85  N.  Y.  61,  73,  29  Am.  Bep.  627)  ;  and 
then  ask  the  Jury  to  And  whether  the  defendant 
had  failed  In  the  performance  of  Its  duty  In 
any  of  these  respects.  Bart  V.  New  York  Float- 
ing Dry  Dock  Co.  (1682)  16  Jonas  *  8.  460. 
See  also  VI.  e,  injra. 

But  where  the  evidence  offered  by  the  plain- 
tiff Is  such  as  to  be  susceptible  of  no  other  con- 
struction than  that  the  injury  was  caused  solely 
by  an  act  belonging  to  the  category  of  tboae- 
deemed  to  be  characterlsUe  of  mere  aerranta. 
the  case  should  be  taken  from  the  Jury. 

The  complaint  may  be  dismissed.  Dana  v. 
Crown  Point  Iron  Co.  (1893)  61  N.  Y.  B.  B. 
2S8,  22  N.  Y.  Supp.  466 ;  Denenfeld  v.  BaDmanik 
(1898)  40  App.  Dlv.  602,  68  N.  Y.  Snpp.  110 1 
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BjrD«  7.  EaBtmans  Co.  (1898)  27  App.  Dir. 
270,  50  N.  Y.  Sopp.  4B7;  Wilson  t.  HudBon 
Blver  Water  Power  &  Pap»  Co.  (1893)  71  Han, 
292,  24  N.  T.  Sapp.  1072;  Sweeney  t.  Pase 
(1892)  64  Hun,  172,  18  N.  Y.  Sapp.  890;  Col- 
Una  T.  St.  Paul  &  8.  C.  R.  Co.  (1882)  30  Minn. 
31,  14  N.  W.  60. 

Upon  appeal,  wbere  the  complaint  has  been 
dlsmlHsed,  the  plaintiff  Is  entitled  to  tbe  most 
favorable  Inferences  to  be  drawn  from  tbe  erl- 
deace.  McCone  t.  Gallagher  (189?)  16  App. 
DlT.  272,  44  N.  Y.  Supp.  697. 

Or  a  nonsuit  may  be  ordered.  M'Cartbj  v, 
Bristol  Shipowners'  Co.  (1883)  Ir.  L.  R.  10  C. 
L.  384;  Byrne  v.  Fennell  (1882)  Ir.  L.  R.  10 
C  L.  397;  Donovan  y.  Ferris  (1900)  128  CaJ. 
48,  60  Pae.  51S;  Ryan  t.  HcCully  (1894)  123 
Uo.  636,  2T  8.  W.  633 ;  Jadaou  t.  Olean  (1889) 
26  N.  Y.  8.  R.  706,  22  N.  S.  666 ;  Cole  v.  Rome, 
W.  &  O.  R.  Co.  (1898)  72  Hun,467,  2SN.Y.  Supp. 
276;  Dlvrer  t.  Hall  (1897)  21  Ulsc.  462,  47 
N.  Y.  Supp.  6S(»,  Rereraed  In  20  MUc. 077. 46  N.  Y. 
Supp.  333 ;  Leary  t.  Lehigh  Vall^  R.  Co.  (I8M1 
76  Hun.  6T3,  28  N.  Y.  Snpp.  187 ;  Ma&oney 
Vacuum  Oil  Co.  (1894)  76  Hun,  679,  28  H.  Y. 
Supp.  mo  :  Hoover  v.  Beech  Creek  R.  Co.  (1893) 
154  I'a.  H62,  26  Atl.  316 ;  Fowler  v.  Chicago  & 
N.  W.  R.  Co.  (1884)  61  Wla.  159,  21  N.  W.  40  ; 
Cooper  V.  Milwankee  &  P.  Ou  Cb.  R.  Co.  (1869) 
23  Wis.  668;  Stutz  T.  Armoor  (1808)  84  Wla. 
623,  54  N.  W.  1000. 

Or  a  verdict  may  be  directed  for  the  defend- 
ant. WIgmore  v.  Jay  (1860)  6  Bxch.  364,'  19 
L.  J.  Exch.  N.  8.  296,  14  Jnr.  837 ;  Donovan  v. 
Perria  (1900)  126  Cal.  48,  60  Pac,  019;  Ouroll 
T.  Weatent  V.  Teleg.  Co.  (1898)  160  Mass.  152. 
35  N.  E.  456;  Kelley  v.  Boston  Lead  Co.  (1880) 
128  Mass.  466;  Kennedy  v.  Spring  (1893)  160 
Uaas.  203,  35  N.  E.  779 ;  Young  v.  Bosttm  &  M. 
R.  Co.  (18B7)  168  Majw.  210.  46  N.  B.  624; 
Howard  v.  Hood  (1802)  15S  Mass.  391,  20  N.  H. 
630:  Smith  v.  Lowell  Mfg.  Co.  (1878)  124  Mnea. 
114 ;  Conger  v.  Flint  &  P.  M.  R.  Co.  (1891)  86 
Mich.  76.  48  N.  W.  695 ;  Ling  v.  St.  Paul,  M. 
&  M.  R.  Co.  (1892)  50  Minn.  160,  62  N.  W.  378; 
Rawley  v.  Colllau  (1892)  90  Mich.  31,  61  N.  W. 
350;  Baron  v.  Detroit  &  C.  Steam  Nar.  Co. 
(1892)  91  MIcb.  585,  62  N.  W.  22;  Kehoe  v. 
Allen  (1802)  92  Mich.  464,  62  N.  W.  740  :  Uarsb 
V.  Herman  (1801)  47  Minn.  537,  BO  N.  W.  611 ; 
Corcoran  v.  Delaware,  L.  &  W.  R.  Co.  (1891) 
126  N.  T.  6TS,  27  N.  B.  1022 ;  Herrington  v. 
Lake  Shore  ft  M.  8.  R.  Co.  (1804)  88  Huq,  866, 
31  N.  Y.  Supp.  910 :  Hart  New  York  Floating 
Dry  Dock  Co.  (1882)  16  Jones  A  S.  460 :  Al- 
legheny Heating  Co.  v.  Rohan  (1888)  118  Pa. 
223,  11  Atl.  789;  Crawford  v.  Stewart  (1887; 
Pa.)  6  Cent.  Rep.  140.  8  Atl.  5 ;  Van  den  Henvel 

National  Bumace  Co.  (1898)  84  Wis.  636,  54 
N.  W.  1016 :  Adams  v.  Snow  (1900)  100  Wla. 
152,  81  N.  W.  088. 

In  an  action  by  an  employee  against  a  manu- 
facturing corporation  for  personal  injuries  re- 
ceived while  endeavoring  to  escape  from  its 
mill,  wblcb  was  on  fire,  it  appeared  that  the 
6re  was  caused  by  the  heating  of  a  bearit^  on 
one  of  the  macblDea  used  In  the  mill,  and  that 
It  mlgbt  have  been  readily  extinguished  when 
first  discovered ;  that  the  defendant  had  a 
cistern  with  pipes  leading  to  each  story  of  the 
mill,  to  wUcb  were  attached  lines  of  hose,  but 
at  the  time  of  tbe  Are  the  water  did  not  run 
when  attempt  was  made  to  use  It.  It  was  held, 
In  the  absence  of  evidence  of  any  reason  why 
the  water  did  not  run,  that  It  must  be  attributed 
to  the  negligence  of  the  fellow  servants  of  tbe 
plaintitC  In  falling  to  keep  the  apparatus  in  ol- 
der, or  In  Calling  to  put  It  In  (q>eratlon ;  and  that 
tbe  defendant  was  not  liable.  Jonee  Granite 
Hills  (1878)  126  Mass.  84,  30  Am.  Rep.  661. 
The  court  remarked  that  It  was  not  called  on  | 
to  decide  whether  an  employer  was  bound  to 
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provide  precaution  for  the  prevention  of  fire, 
or  means  for  facilitating  tbe  escape  of  employees 
from  a  Are  whicb  had  started,  and  proceeded 
tbns:  ''Even  If  we  assume  that  snch  obli- 
gations rest  upon  the  employer,  no  evidence  was 
offered  tending  to  show  that  the  defendant 
failed  to  take  proper  precautions  to  prevent  fire, 
or  that  the  hose,  tanks,  and  other  appliances  for 
extinguishing  it  were  not  all  that  under  anj 
circumstances  would  be  required.  The  evldmee 
offered  was  simpty  that  the  water  did  not  run, 
when  the  fellow  servants  of  the  plaintiff  at- 
'  tempted  to  use  it.  This  waa  not  sufficient  pnxrf 
of  negligence  to  charge  the  defendant.  The  de- 
fendant. In  any  aspect  of  the  case,  bald  done  it* 
whole  duty  when  It  supplied  tbe  proper  ap- 
pliances, the  care  and  use  of  which  must  be 
necessarily  intrusted  to  Its  servants.  The  fall- 
are  of  the  water  to  run  must  therefore  be  at- 
tribated  to  the  negligence  of  fellow  servants, 
either  in  falling  to  keep  tbe  apparatus  In  proper 
order,  or  in  negligently  putting  it  In  operation." 

Where  tbe  eridoiee  merely  shows  that  when- 
ever the  hatchway  through  which  the  plaintiff 
fell  wa«  rightfully  t^eued,  It  was  by  the  order 
of  the  defendant  or  of  a  particular  agent,  and 
that  in  tbe  latter  case  such  agent  always  stood 
by  It  wh&i  It  waa  open  to  guard  against  acd* 
dents,  and  that  on  the  occasion  In  question  it 
was  opened  without  the  knowledge  or  permis- 
sion of  such  particular  agent  or  of  the  defend- 
ant, and  by  tbe  nnauthorlzed  act  of  a  fellow 
servant  of  the  deceased,  the  conclusion  of  law 
is,  that  the  plaintiff  waa  Injured,  not  by  tbe 
n^leet  or  d^anlt  of  his  employer,  but  of  his 
fellow  senranL  Karl  Y.  Ualllard  (1868)  3 
Bosw.  601. 

And  if  a  verdict  Is  rendered  for  the  plaintiff 
on  sacb  evidence  it  should  be  set  aside.  Don- 
nelly V.  San  Francisco  Bridge  Co.  (1807)  117 
Cal.  417,  40  Pac.  069;  Langlols  t.  Maine  C. 
R.  Co.  (1892)  84  Me.  161,  24  Atl.  804 ;  Jarman 
V.  Chicago  &  O.  T.  R.  Co.  (1893)  08  Mich.  136, 
57  N.  W.  32 ;  Relchel  v.  New  York  G.  ft  H.  R.  R. 
Co.  41892)  130  N.  Y.  682,  29  N.  B.  763;  Hur- 
ley V.  Buffalo  Car  Mfg.  Co.  (1804)  142  N.  Y. 
31,  86  N.  K.  813 ;  McDonald  t.  New  York  C.  it 
H.  R.  R.  Co.  (18^)  68  Hun,  687,  18  N.  Y.  Snpp. 
609;  HcCampbell  T.  Cnnaid  8.  S.  Co.  (1805) 
144  N.  Y.  552,  30  N.  D.  637  ;  Peachel  v.  Chicago, 
M.  &  St.  B.  Co.  (1885)  62  Wla.  888.  21  N. 
W.  260. 

Where,  bgr  agreement  of  the  parties,  tbe  facts 
are  left  to  a  trial  Judge,  In  order  that  be,  acting 
as  a  Jury,  may  find  what  they  were.  It  Is  not  for 
a  court  of  appeals  to  consider  whether  they 
would  have  found  as  he  did,  but  whether  his 
finding  Is  so  far  wrong  that  they  ought  to  set 
it  aside.  Charles  v.  Taylor  (1878)  L.  R.  3  C. 
P.  Dlv.  492,  38  L.  T.  N.  8.  773,  27  Week.  Rep. 
82,  per  Brett,  L.  J. 

Where  the  nonliability  Is  thus  clear,  as  a 
matter  of  law,  it  is  error  to  Instruct  the  Jury- 
that  It  Is  for  them  to  say  whether  any  negligence 
Is  to  tie  Imputed  to  the  master.  Hall  v.  United 
States  Radiator  Co.  (1000)  52  App.  DlT.  90.  04 
N.  Y.  Supp.  1002. 

k.  Explanation  of  cUUBiflcatUm  of  the  ouea 
cited  in  the  ensuing  sections, 

Tbe  dedsicws  regarding  acta  of  n^llgence 
which  are  not  regarded  as  constituting  breaches 
of  tbe  nondelegable  duties  aeem  to  be,  broadly 
speaking,  susceptible  of  classification  under  tbe 
categories  indicate  by  the  headings  of  the 
next  three  subtitles.  But  in  many  instances  It 
is  obviously  Impossible  to  say  positively  that  a 
caae  belongs  to  one  category  rather  fbMn  an- 
other.  The  arrangement  adopted,  therefore.  Is 
merely  to  be  regarded  as  a  convenient  method 
of  showing  tbe  effect  of  the  enormous  mass  of 
materials  with  which  we  have  to  deal. 
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V.  Segltgenee  of  ootervant  UnoMnff  merelu  the 
1U9  of  the  (tMtniiMntoHHM;  mattar  not  re- 
»t»»tlble  for. 

a.  Orden  reepeoting  the  km  of  the  inetrumen- 
taUtiet. 

1.  OeiMrsItv; 

The  effect  of  the  cases  cited  la  the  note  to 
Stevens  v.  Chamberlln  (1000;  C.  C.  App.  1st 
C.)  51  L.  B.  A.  S1T-M9,  and  680-682.  It  that 
an  order  Is  not  deemeo  to  be  glTcA  In  a  r^re- 
sentatlve  capacity,  anless  the  employee  giving 
It  Is  a  vice  prlaclpal  by  vlrtae  of  hie  rank. 

Other  cases  Illustrating  more  directly  the 
prlndple  that  a  master  Is  not  liable  merely  for 
the  reason  that  the  negligence  was  committed  on 
the  friTiog  of  an  order  are  dted  In  the  follow- 
ing four  ■ubdlTlsIoniw 

a.  Order  aeoompaMei  by  a»  osswranoe  of  safety. 

In  an  early  English  case  It  was  laid  down 
broadly  that  a  workman  is  entitled  to  rely  on 
the  representations  of  a  fellow  workman  whose 
province  It  Is  to  Inform  him  whether  he  can  or 
cannot  safely  work  In  a  certain  place.  Pater- 
aon  T.  Wallace  (1864)  1  Uaoq.  B.  U  Cas.  748. 
As  tba  negligent  servant  In  this  case  was  an 
underground  managra,  and  It  waa  denied  that 
auch  an  employee  was  a  vice  principal  In  the 
more  recent  decision  of  Wilson  t.  Uerry  (1868) 
L.  It.  1  H.  L.  8c.  App.  Cas.  326.  19  L.  T.  N.  8. 
80,  It  would  aeem  that  such  a  ruling  la  equiva- 
lent to  a  declaration  that,  aB,to  the  function  in 
question,  be  is  the  master's  agent.  The  precise 
groundE  upon  which  the  earlier  decision  pro- 
ceeds are,  however,  quite  obscure,  and  it  Is  ex- 
tremely doubtful  whether  It  can  be  reconciled 
with  the  principles  laid  down  in  Wliaon  v.  Uer- 

Some  American  cases  also  seem  to  treat  the 
assurances  of  any  employee  who  Is  In  the  exer- 
cise of  control  as  being  binding  on  the  master, 
altbough  for  other  purposes  he  may  be  a  mere 
serranL  Pool  v.  Chicago,  M.  &  Bt.  P.  R.  Co. 
C1882)  66  Wla.  22T,  14  N.  W.  46  (railway  com- 
pany bound  by  assurance  of  a  servant  in  charge 
of  a  hand  car,  to  a  detective  In  the  company's 
employ,  that  he  might  safely  ride  sitting  upon 
the  rear  «id  of  the  car  with  his  feet  hanging 
over)  ;  Bnidiqr  t.  New  York  C.  R.  Co.  (1874) 
8  Tbomp.  &  C.  288  (trttckmaster.  as  Incident  to 
his  right  to  employ  laborers,  held  to  be  author- 
ized to  give  them  an  assurance  that  be  will  warn 
them  as  to  the  approach  of  trains)  ;  Floettl  v. 
Third  Ave.  R.  Co.  (1886)  10  App.  DIv.  308,  41 
N.  Y.  &upp.  782  (workman  went  under  track 
in  reliance  on  foreman's  statement  tbat  no  car 
would  |>ass  until  a  time  much  later  than  tbat 
at  which  the  accident  occurred) :  Mnllane  v. 
Houston,  W.  Street  &  P.  Ferry  Co.  (1897)  21 
UIsc  10,  46  N.  Y.  Supp.  967  (assurance  by  track- 
master  of  a  street  railway  company  to  a  work- 
man onder  his  control,  to  induce  the  latter  to 
enter  a  bole  whlcb  was  dangerous  while  the 
cable  was  in  operation,  that  he  would  order  the 
engineer  not  to  start  the  cable,  held  to  be  a 
matter  pertaining  to  the  duty  of  a  master  to 
provide  a  safe  place  of  work,  and  not  a  mere 
detail  of  work  within  the  functions  oS  a  fel- 
low  servant). 

The  first  of  the  decisions  cited  Involves,  it 
will  be  observed,  the  element  of  a  difference  of 
department,  and  may  be  Justified  on  that  ground 
alone.  The  second  Is  contrary  In  principle  to 
those  collected  In  V.  f,  infra,  and  on  the  facts 
cannot  be  reconciled  with  the  rulings  of  the 
Supreme  and  circuit  courts  of  the  United  States 
cited  below.  As  to  the  third  and  fourth  it  Is 
dliitcult  to  conceive  of  circumstances  In  which 
54  L.  R.  A, 


the  Injorlous  negligence  could  be  more  plainly 
that  of  a  fellow  servant  than  the  acta  of  omia- 
slon  here  In  evidence.   The  placet  of  work  wen 

perfectly  safe  except  In  so  far  as  they  were 
rendered  Insecure  by  the  running  of  the  car  and 
the  starting  of  the  cable.  If  the  fomnan  him- 
self had  operated  the  car  or  started  the  cable, 
the  defendant  would  certainly  not  have  twen 
liable  (see  Crispin  v.  Babbitt  [1880]  81  N.  Y. 
616,  87  Am.  Rep.  621),  and  it  seems  Imposelblt 
to  argue  that  the  failure  to  prevent  another 
servant  from  doing  these  acta  can  be  negligence 
of  an  essentially  different  qaallty. 

The  opposite  theory  of  the  quality  of  an  orda 
accompanied  by  an  assurance  is  adopted  In  tbc 
caaes  cited  below. 

The  orders  of  a  section  foreman  to  a  laborer 
who  is  with  him  on  a  hand  car,  that  be  shall 
not  look  batA  to  watch  for  a  train,  and  aanr- 
ance  that  the  foreman  himself  will  watch  and 
give  warning  of  any  danger,  do  not  make  the 
master  liable  for  an  Injury  to  the  laborer  re- 
sulting from  the  negligence  of  the  forenaan  la 
falling  to  watch  for  the  train.  Uartin  v.  Atch- 
ison, T.  A  B.  F.  R.  Co.  (1897)  166  U.  6.  388, 
41  L.  ed.  1061,  17  Sup.  Ct.  Rep.  603. 

One  of  two  foremui  of  construction  work  acts 
as  a  mere  coservant  of  a  subordinate  in  directing 
blm  to  work  at  the  base  of  an  overhanging  bank, 
and  assuring  him  tbat  he  can  work  there  in 
safety.  Baich  v.  Haas  (1896)  20  C.  C.  A.  Ul. 
36  U.  S.  App.  683.  78  FeA.  874. 

In  HiaaonrI  It  waa  held,  at  a  time  prior  to  the 
adoption  of  the  euperlor  servant  doctrine  (see 
not0  to  O'Nefi  v.  Oreat  Northern  R.  Co.  [1800: 
Minn.]  61  L.  R.  A.  pp.  639  et  eeq.),  that  a  rail- 
way was  not  any  more  bound  by  the  asaarucet 
of  a  conductor  tliat  a  rope  waa  safe  than  Xrr 
those  of  a  fellow  laborer  of  the  plaintiff.  Mc- 
Uowan  V.  St.  Louis  ft  I.  M.  B.  Co.  (1876)  61 
Mo.  628. 

The  last  two  of  the  New  York  decisions  cited 
above  have  been  lately  distinguished,  not  very 
successfully.  In  a  case  where  It  was  held  that 
the  fact  tbat,  on  plaintiff  objecting  to  deacad- 
Ing  Into  a  trench,  defendant's  foreman  asnirad 
blm  it  was  safe,  and  tbat  he  would  atand  and 
watch,  did  not  render  defendant  liable,  since  the 
foreman's  assurance  was  merely  as  to  the  detalla 
of  the  work,  given  In  his  Individual  capacity, 
and  not  for  the  principal.  Schott  v.  Ononda^. 
County  Sav.  Bank  (1900)  40  App.  DIv.  S03.  63 
N.  Y.  £upp.  631. 

On  the  whole,  therefore,  the  better  opinion 
la  believed  to  be  that  an  assurance  of  aafety  la 
not  en  act  which  oonatitateB  the  anployee  giv- 
ing It  a  representative  of  the  master  «d  home 
vtcem,  but  merely  an  act  which  Is  official  In 
the  sense  tbat  an  employee  who  Is  a  vice  prin- 
cipal by  virtue  of  bis  rank  Is  regarded  as  gtvlnc 
It  in  the  capacity  of  an  agent  of  the  maater, 
and  not  ot  a  mere  servant.  8eft  genoallr.  «ef« 
to  O'Nell  V.  Oreat  Northern  R.  Co.  (1900: 
Minn.)  61  L.  E.  A.  pp.  686  et  aeq. 

In  the  following  cases  the  assurance  onanated 
from  one  who  was  a  vice  principal  In  the  Jnife- 
dictlons  mentioned,  but  the  question  whether  it 
was  an  official  act  was  not  discussed.  Goc^ 
V.  D.  M.  Osborne  &  Co.  (1896)  116  CaA.  437,  *7 
Pac.  248  (local  manager)  ;  Uonahan  v.  Kanaaa 
City  Cluy  &  Coal  Co.  (1894)  68  Uo.  App.  68 
(foreman  of  mine)  ;  Atchison,  T.  AS.  P.  B. 
Co.  UcKee  (1887)  87  Kan.  692,  15  Pac  484 
(Buperlntendeni)  Jones  v.  St.  Louie,  N.  &  P. 
Packet  Co.  (1891)  43  Mo.  App.  398  (second 
mate  of  ship)  ;  Nelson  v.  St.  Paftl  Plow  Worta 
(1894)  67  Minn.  43,  58  N.  W.  868  (superintend- 
ent) :  Helfensteln  v.  Medart  (1806)  188  Ho. 
.'>95,  36  S.  W.  863.  37  S.  W.  828,  88  8.  W.  2M 
(superintendent)  :  Sopherstdn  t.  Bertela  (1B9Q| 
178  Pa.  401,  35  AtL  1000  (superintendent). 
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b.  CTAoioe  of  iMirtloMlar  Mthods  0/  WDrife. 
See  also  V.  c,  d.  b,  o,  T,  infra. 

Ttte  general  ml«  1b  that  the  maater  la  iiot 
responsible  for  the  errors  wblcb  a  servant  of 
Bcperlor  grade  may  commit  Id  regard  to  tbe 
choice  of  methods  for  carrying  ont  the  work  In- 
trusted to  hli  management. 

The  eooductor  <rf  a  fr«lgbt  train  la  a  mere  fel- 
lov  servant  with  a  brakeman  on  the  train  hi 
determlnlog  not '  to  apply  for  more  brakemen, 
or  set  off  ears  from  bit  train  before  proceed- 
ing down  a  ateq)  grad^  nnder  a  mle  of  the  com- 
pany commlttlnjg  to  bif  judgment  tbe  question 
whether  he  shall  make  such  application,  where 
there  la  nothing  onusual  aboat  the  train.  Wood- 
en T.  Western  N.  Y.  ft  P.  R.  Go.  (1895)  147  N. 
Y.  508.  42  N.  B.  199.  BereiBtng  (1891)  43  N. 
T.  B.  R.  218,  10  N.  Y.  Supp.  840  (1892)  46  N. 
Y.  S.  B.  77,  18  N.  Y.  Supp.  768.  The  court 
said:  "The  duty  of  the  company,  as  of  any 
other  master,  to  Its  servants,  was  performed  U 
It  furnished  adequate  machinery  and  suitable 
appliances  for  tbe  work,  and  employed  compe- 
tent fellow  serranta,  onder  proper  roles,  duly 
promulgated  and  adapted  to  the  vaA  of  meeting 
possible  emergencies  of  an  ordinary  or  extras 
ordinary  character,  which  might  be  foreseen  to 
arise  In  the  conduct  of  its  operations^  It  la 
only  when  tbe  duty  to  be  performed  Is  one  wblcb 
tbe  maater  li  supposed  to  do  In  person  for  his 
Hrrant's  safety  In  bis  place  of  work,  that  It 
cannot  be  delegated  to  another  so  as  to  free  the 
master  from  responBlblllty  for  the  consequences 
of  some  neglect.  The  duty  here  was  not  of 
that  character.  It  related  to  the  performance 
of  a  part  of  the  serrant's  ordinary  work,  and 
was  regutated  by  the  rale  and  published  notice." 

A  railway  company  Is  not  liable  for  the  de- 
cision of  bridge  carpenters  to  raise  a  heavy 
bridge  pier  by  tackle,  ratber  than  In  aome  otber 
way,  and  to  fasten  that  tackle  In  a  certain  way, 
and  to  omit  to  brace  It  while  It  was  being  raised. 
Ulrlch  T.  New  York  C.  4  H.  B.  S.  Co.  (1888) 
26  App.  Olv.  465,  SI  N.  Y.  Supp.  B. 

The  failure  of  a  directing  machinist,  who  was 
holding  a  torch,  to  suggest  the  danger  of  strik- 
ing a  driving-spring  which  was  being  placed  In 
a  locomotive.  Is  not  an  omission  of  duty  In  the 
capacity  of  a  vice  principal.  Kemer  V.  Balti- 
more &  O.  S.  W.  R.  Co.  (1897)  149  Ind.  21,  48 
N.  E.  364. 

Tbe  mere  fact  that  an  employee  held  a  stick 
of  froien  dualln  over  a  lire  to  thaw  it  will  not 
snpport  an  action  by  a  fellow  employee  against 
tbe  master  for  Injuries  resulting  from  an  ex- 
plosion, upon  the  theory  that  the  act  Itself 
showed  that  the  employee  was  an  unsuitable 
person  for  tbe  maater  to  have  In  his  employment, 
where  be  was  employed  merely  as  a  common 
laborer,  and  was  acting  at  tbe  time  In  pursnance 
of  a  direction  for  which  the  master  was  not  re- 
sponalble.  HcManus  v.  Staples  (1898)  171 
Ifase.  150,  fjO  N.  E.  637. 

Directing  a  workman  In  a  gang  which  is  tak- 
ing down  a  building  to  chop  a  poat  at  a  par- 
ticular conjuncture  Is  a  mere  detail  of  work. 
Oeveland.  C.  C.  &  St.  L.  B.  Co.  t.  Brown  (1896) 
20  C.  C.  A.  147,  34  U.  8.  App.  759,  73  Fed.  970. 

The  act  of  one  who  Is  soperlutending  tbe  put- 
ting up  of  an  elevator  la  a  building  In  process 
of  constmrtlon.  In  determlnliv  when  the  meas- 
nreuents  shall  be  taken  in  tbe  upper  floors,  snd 
how  far  the  construction  of  the  building  shall 
progress  before  they  are  taken.  Is  tbe  act  of  a 
fellow  eerrant  with  a  workman  In  the  employ 
of  such  company  who  la  injured  while  taking  a 
measurement  under  tbe  direction  of  such  super- 
intendent. Wballon  V.  Sprague  Blectrle  Rle- 
Tator  Co.  (1896)  1  App.  DlV.  264,  87  N.  X. 
Supp.  174. 

Where  a  aerrant  wu  InJnxM  by  the  falling 
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of  a  staging  which  had  been  properly  con- 
structed and  was  adequate  for  the  purposes  for 
which  It  was  Intended  and  had  been  used,  but 
fell  by  reason  of  the  negligence  of  a  fellow  serv- 
ant In  taking  It  down,  tbe  maater  Is  not  liable. 
Lefarge  v.  Berlin  UIlls  Co.  (1895)  08  N.  H. 
373,  44  Ati.  638. 

A  servant  cannot  recovw  where  he  was  In- 
jured through  the  act  of  a  fellow  servant  In 
taking  down  a  treatle  as  a  whole,  instead  of 
separating  [t  and  taking  It  down  In  sections. 
Cogan  V.  Bumluun  (1900)  175  Mass.  891,  60 
N.  B.  585. 

No  recovery  can  be  had  against  as  employer 
for  an  injury  to  an  employee  caused  by  the  sud- 
den fall  of  a  frozen  craat  oC  ground  on  che  em- 
ployee while  undermining  the  same,  where  the 
negligence.  If  any.  In  causing  the  crust  to  fall 
without  warning  was  not  that  of  the  auperln- 
tendent,  but  tb&t  of  certain  fellow  serranta  who 
were  driving  wedges  Into  the  bank  above.  Gor- 
man V.  Woodbury  (1889)  178  Haw.  180,  B8  H. 
E.  373. 

An  employer  la  not  liable  tac  the  negilgeuce 
o^  a  foreman  In  prematurely  directing  bis  sub- 
ordinates to  let  go  a  telephoy  pole  which  was 
being  taken  down.  Morgridge  v.  Providence 
Telaph.  Co.  (189S)  20  R.  I.  886,  39  Atl.  328. 

A  laborer  ordered  to  hold  a  bent  flsh  plate 
In  a  certain  portion  while  tbe  foreman  en- 
deavored to  straighten  It  with  a  bammer-connot 
recover  If  he  la  injured  through  his  compliance 
with  tbe  order.  Lagrone  r.  Mobile  &  O.  B.  Co. 
(1890)  67  Misa.  592,  7  So.  551. 

A  direction  to  put  powder  Into  a  hole  without 
waiting  a  suiBcient  time  for  the  bole  to  cool 
after  giant  powder  had  been  exploded  there  Is 
not  deemed  to  bare  been  glreo  by  a  vice  prin- 
cipal. HaM  T.  Kern  (1888)  34  Or.  247,  H  Fac. 
960. 

c.  Z)l8po«ttlo»  of  iM  ;erea  of  emplevees  ovaO- 
oAle  for  <ha  voork  to  AmA 

One  special  application  of  the  general  prin- 
ciple embodied  In  tbe  cases  cited  in  tbe  last 
subdivision  Is  observable  In  tbe  rule  tbat  wher- 
ever the  master  has  employed  an  adequate  force 
of  servants  of  a  sufficient  degree  of  skill  and 
capacity,  and  fumlabed  them  with  all  the  means 
which  are  essential  for  a  proper  .discharge  of 
their  aeveral  duties,  and  the  clrcumatances  are 
such  that  the  same  number  of  men  and  tbe  same 
degree  of  care  are  not  always  required,  he  l> 
Justified  In  leaving  to  them  the  exercise  of  thdr 
own  discretion  and  Judgment  In  the  dlapotftlon 
and  distribution  of  tbe  force  available. 

No  negligence  can  be  Imputed  to  a  railway 
company  for  an  omission  to  make  regnlationii 
as  to  the  number  of  brakemen  to  be  sent  on 
a  train  of  detached  cars  when  on  Its  way  to  tbs 
repair  track,  and  In  what  positions  they  should 
be  pla^d.  nance,  an  accident  due  to  the  fact 
tbat  there  were  too  f^  brakemen  on  a  par- 
ticular train,  and  none  at  the  rear  end,  will  be 
held  to  be  attributable,  not  to  the  negligence 
of  the  company,  but  to  that  of  one  or  other 
of  tbe  employees  engaged  In  distributing  the 
cars.  Besel  v.  New  York  C.  ft  H.  R.  R.Co.  (1877) 
70  N.  Y.  171  (car  repairer  injured). 

A  railway  company  Is  not  liable  for  the  neg- 
ligence of  the  foreman  of  a  drill  crew  lo  send- 
ing a  detached  car  along  a  track  where  other 
cars  are  being  coupled,  without  stationing  a 
brakeman  upon  It  to  control  Its  movements.  Cen- 
tral B.  Co.  V.  Keegan  (1896)  160  U.  S.  258,  40 
L.  ed.  418,  16  Sup.  Ct.  Rep.  269. 

In  Hufisey  v.  Coger  (18S9I  112  N.  T.  614,  8 
L.  R.  A.  h^Vt,  20  N.  E.  556,  where  tbe  plaintiff 
was  Injured  tbrongb  tbe  negligence  of  some  of 
bla  fellow  servants,  the  court  reasoned  tba«: 
"It  was  no  part  of  rhe  duty  of  tbe  master  to  ro- 
move  hatches,  or  dlraet  the  partleal«r.Joed»  ot 
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doing  so,  aD7  more  thu  to  direct  workmeo  In 
the  use  of  the  toole  VUb  which  they  performed 
their  worK.  There  were  cQstomarjr  end  estab- 
lished modes  of  performing  such  serrlces,  and 
«ach  employee  was  expected  to  do  his  work  In 
the  manner  and  style  to  which  he  was  accaa- 
tomed,  without  special  directions  In  respect 
thereto.  It  was  entirely  Immaterial  whether 
the  superintendent  undertook  to  perform  the 
work  of  remoTlng  hatches,  or  ordwed  it  to  be 
done  by  others ;  be  was,  In  either  esse,  engaged 
In  performing  the  duty  of  a  workman.  The 
master  had  famished  abandant  help  to  do  the 
work,  sad  had  done  all  that  was  reaiilr«d  of  htm, 
and  It  was  the  fault  of  the  serranta  that  a  saf- 
flclent  number  did  not  co-operate  to  perform  It 
safely,  or  do  It  In  the  mannw  prescribed  by 
custom." 

4.  AationiiHi  Mervanta  to  work  for  whUh  fftcy 
ore  unfitted. 

It  has  been  held  that  there  can  be  no  recorery 
for  negligence  of  this  description  in  cases  where 
the  unfitness  was  the  eanae  of  injury  to  the  on- 
flt  person  blmseU. 

Where  the  act  alleged  to  have  directly  re- 
sulted In  Injury  was  that  of  a  fellow  servant  In 
reqnlrlng  the  plaintiff  to  lift  beyond  bisstrengtb, 
no  breach  of  the  master's  doty  b>  supply  a  safe 
place  of  work  or  safe  Instrameotalltles  Is  In- 
volved. The  Ismie  presmted  Is  merely  one  of 
the  manner  In  which  a  servant  employed  a  prop- 
er Instrument  of  work.  Bobertson  Chicago 
ft  B.  R.  Co.  (1896)  146  Ind.  486,  45  N.  B.  66S. 

Nor  can  there  be  recorerj  where  the  negli- 
gence with  which  It  Is  sought  to  charge  tbe 
master  consisted  In  allowing  tbo  nnflt  person 
whose  acts  were  the  direct  cause  of  the  Injury 
to  nodertak*  datles  which  he  was  Incivable  ot 
performing  pn^wrly. 

A  railway  eomi«ny  is  not  liable  for  an  injury 
to  a  brakeman  caused  by  tbe  negligence  of  the 
engineer  In  placing  his  unskilled  fireman  tem- 
porarily In  the  performance  of  his  duties  In 
handling  tbe  engine.  South  Florida  B.  Co.  t. 
Price  (189S)  82  Fla.  46,  18  So.  638 ;  Farrlsh 
T.  Pensacola  ft  A.  a.  Co.  (18dl)  28  Fla.  2&l, 
9  So.  696;  Houston  ft  T.  C.  R.  Co.  t.  Myers 
(1881)  55  Tex.  110. 

It  Is  clear,  however,  that  nonliability  cannot. 
In  cases  of  tlie  latter  class,  be  predicated  except 
where  the  change  of  functions  was  allowed  with- 
out any  anth<»1ty,  express  or  implied,  from  the 
master.  The  decisions  cited  in  III.  h,  tnpra, 
with  i^ard  to  such  negligence,  show  that.  If 
the  change  was  made  by  an  official  who  had  the 
power  to  make  It,  the  circumstances  are  con- 
trolled  by  the  doctrine  that  the  duty  to  employ 
competent  servants  la  nondelegable. 

e^  Sfegliffence  M  sending  servanta  into  abnor- 
malltf  dangeroua  placea  withomt  mrntng. 

See,  however.  III.  o,  tupra. 

Several  decisions  embody  tbe  principle  that 
an  employee  who.  In  the  exercise  of  superin- 
tendence, sends  a  subordinate  to  perform  his 
duties  in  a  place  where  he  will  be  exposed  to  a 
nwcUe  peril  due  to  conditions  which  have 
arisen  in  carrying  out  tbe  executive  details  of 
the  work,  acts  as  a  mere  fellow  servant  of 
such  subordinate  In  giving  the  order  without 
warning  bim  of  the  existent  ot  the  peril.  The 
leading  case  on  this  point  Is  CuUen  v.  Norton 
(1891)  126  N.  T.  1,  26  N.  B.  9<»i.  There  the 
plalntllTB  decedent  was  employed  by  defendant 
as  a  laborer  in  his  cemoit  quarry,  and  was  en- 
gaged In  drilling  rock  for  blasting  purposes  nn< 
der  the  defendant's  foreman.  Prior  to  the  ac- 
cident, eleven  holes  had  been  drilled  In  a  piece 
.4rt  rodi,  and  charged  and  fired,  but  only  t&i  of 
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them  exploded.  The  foreman  examined  tbe  nn- 
exploded  hole  and  found  tbe  fuse  unconsumed, 
but  failed  to  remove  It.  The  next  morning 
he  directed  two  of  the  workmen  to  drill  boles 
In  the  rock,  within  2  feet  of  the  undischarged 
hole,  and  at  the  same  time  ordered  the  deceased 
to  drill  20  or  30  feet  below.  The  exposed  fuse 
shortly  after  In  some  way  Ignited  the  charge, 
which  exploded  and  threw  a  mass  of  rodt  im 
the  deceased.  Upon  these  tects  the  trial  Judge 
dismissed  the  complaint.  This  Judgment  was 
reversed  by  the  supreme  court  {[1889]  52  Hun, 
9,  4  N.  Y.  Supp.  774)  on  tbe  ground  that  the 
foreman  was  the  representstlve  of  the  employer 
In  regard  to  furnishing  the  plalntlir  with  a  safe 
place  to  work.  At  the  second  trial  tbe  plaintiff 
had  a  verdict,  and  the  judgment  therein  was  af- 
llrmed  by  the  snpr^e  court  ([1890]  29  N.  Y.  S. 
R.  700,  9  N.  Y.  Supp.  174)  on  a  theory  of  tbe 
evidence  thus  explained  by  Landon,  J. :  "The 
rule  requiring  the  master  to  protect  his  servant 
from  tbe  known  and  inherent  dangers  of  the 
situation  Includes  those  reasonably  to  be  ap- 
prehended. Because  the  carelessness  of  fel- 
low servants  In  such  a  situation  is  not 
to  be  reasonably  appreboided,  the  master 
may  escape  the  consequence!  arlstnc  from  that 
peril.  But  If  it  was  reasonable  to  apprA«td 
a  premature  explosion  from  some  other  causes 
then  the  master's  care  and  prudence  shonld  have 
protected  the  intestate  from  it ;  the  foreman  wai 
his  only  representative  to  act  tor  Um.  and  the 
Jury  have  found  that  be  not  only  tailed  to  exer- 
cise that  care,  but  actually  did  with  respect  to 
the  Intestate  what  ordinary  care  should  have 
restrained  him  from  doing.  Leonard  Collins 
(1877)  70  N.  Y.  90.  It  may  be  conceded  that 
the  distinction  between  tbe  dangerous  nature 
of  the  employment  and  the  dangerous  nature 
of  the  place  of  employment  Is  not  always  clear- 
ly perceived.  We  .  .  .  hazard  the  lllastra- 
tlon:  Suppose  the  place  Is  a  rock  In  a.  mine, 
and  the  work  Is  the  picking  out  of  ezploidve 
powder  from  the  bole  of  an  undischarged  blast 
In  the  rock.  The  place,  aside  from  tbe  natora 
of  this  particular  work.  Is  safe,  but  tbe  work  Is 
unsafe  and  dangerous  In  the  extreme.  It  as 
explosion  results  from  the  work,  and  Injures  the 
servant,  the  injury  Is  plainly  attributable  to 
the  work,  and  not  to  tha  place  But  anppossw 
while  engaged  in  this  dangerous  work,  an  otcT' 
hanging  rock,  gradually  becoming  loosened,  now 
falls  upon  the  servant  and  kills  blm,  bis  death 
Is  attributable  to  the  place,  and  the  inquiry 
woald  be  pertinent  whether  his  master  was  neg- 
ligent in  assigning  him  to  such  a  iriace.  Again, 
sjippose  tbe  workman  is  extracting  tbe  powder 
from  the  blast,  as  In  the  first  supposition,  and 
tbe  danger  is  incident  only  to  the  nature  of  his 
work,  and  the  muter,  with  knowledge  of  the 
situation,  directs  a  second  workmsn  to  drill  a 
new  hole  in  the  same  rock  near  to  the  one  upon 
which  tbe  first  workman  Is  employed.  Clearly, 
with  respect  to  the  second  workmen,  the  place 
Is  a  dangerous  one,  wholly  Irrespective  ot  bis 
own  employment.  As  Is  repeated  In  nuasey 
Coger  (1889)  112  N.  Y.  614,  3  L.  R.  A.  SS9, 
20  N.  B.  5S6,  the  master  owes  the  duty  to  Us 
servants  to  tarnish  a  safe  and  proper  place  In 
which  to  prosecute  his  work,  and  to  exercise  care 
and  prudence  In  the  protection  of  bis  servants 
from  the  known  and  Inherent  dangers  of  the 
situation."  In  the  court  ot  appeals  ([1891]  126 
N.  Y.  1,  26  N.  B.  905)  the  Judgmat  was  re- 
versed, on  the  ground  tliat  the  "master  fnmlsbed 
tbe  mine  as  a  place  for  labor,  and  it  was  aoteiy 
on  account  ot  Uie  manner  in  which  tbe  foreman, 
a  fellow  servant,  pertormsd  tbe  woifc,  or  di- 
rected It.  that  the  accident  happened,  and  hap- 
pened in  the  course  of  the  performance  ot  the 
very  kind  and  character  of  work  which  tlte 
plaintiff's  Intestate  took  the  risk  ot  by  accepUss 
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•employment."  The  following  extract  from  the 
vpinlon  showa  that  the  different  concluslonB  ar- 
rived at  by  the  two  courts  were  doe  to  the  fact 
that  the  eftect  of  the  erldence  was  viewed  by 
•each  of  them  from  essentially  different  stand- 
points:  "If  Doran  acted  as  master,  the  defend- 
-ant  Is  liable,  while,  If  be  acted  In  hie  capacity 
as  OS  employee,  and  not  as  a  representative  of 
the  master,  his  negligence  does  not  rest  upon  the 
master.  The  tjuarry  was  the  place  where  the 
work  was  to  go  on,  and  the  maater  was  bound 
to  make  It  a  reasonably  safe  place  for  such  work, 
considering  Its  character  and  tbe  neeeBsarily 
•dangerous  nature  of  the  work  Itself.  For  tbe 
manner  In  which  the  persons  employed  in  the 
-quarry  should  themselves  perform  their  work 
the  master  was  not  liable.  It  Is  not  claimed 
that  the  master  did  not  furnish  a  proper  place 
to  work  In  tbe  Drst  Instance;  that  Is,  when  the 
-deceased  was  employed,  the  quarry  was  as  sate 
AS  any  quarry  la  where  frequent  blasts  are  be- 
ing Bred  off.  Itut  the  manner  of  tbe  perfoim- 
«Jice  of  each  of  the  various  details  of  the  work 
by  which,  as  a  whole.  It  was  to  be  conducted, 
rested  necesHarily  upon  the  Intelligenoe  and  care 
and  fidelity  of  tbe  aerrantB  to  whom  tbese  duties 
were  intrusted.  It  can't  be  that  every  time  a 
blast  was  exploded,  and  the  men  came  back,  the 
-masaer  of  their  distribution  for  work  was  a 
<lutj  eC  the  nuuter,  and  that  the  order  of  a 
foreman,  mistakenly  or  oegllgently  glTen,  must 
be  regarded  as  the  order  of  the  master  In  fllllng 
-a  duty  to  furolsb  a  safe  place  to  work  In,  It 
is,  as  it  seems  to  me,  a  detail  of  tbe  working  or 
•management  of  the  business,  tlie  rIAs  attoid- 
Ing  which  have  been  assumed  Iqr  tbe  party 
taking  employment." 

Tbe  circuit  court  of  appeals  baa  also  rendered 
-a.  similar  decision,  holding  that  a  foreman  of 
-a.  gang  of  men  engaged  In  constructing  a  sewer 
under  the  supervision  of  general  superintendents 
Is  not  a  special  vice  principal,  so  as  to  render 
the  city  liable  to  one  of  such  men  injured  In 
-conseijuence  of  the  neglig^ce  of  such  foreman 
In  directing  such  man  to  reload  holes  drilled  for 
blasting,  without  telling  him  that  the  person 
-who  loaded  them,  and  was  about  to  clean  them 
•oat.  had  said  that  tbe  dynamite  in  tme  of  them 
liad  not  exploded.  Ulnneapolls  Lundin  <1893) 
T  C.  C.  A.  344,  10  D.  8.  App.  245,  53  Fed.  525. 
Tbe  court  reasoned  thus:  "The  duty  of  the 
.master  to  furnish  a  safe  place  for  the  perform- 
-mux  of  work  does  not  require  It  to  keep  that 
place  safe  under  the  constantly  changing  condi- 
tions which  tbe  performance  of  such  a  work  as 
tbe  construction  of  a  sewer  necessitates.  Tbe 
-city  furnished  a  street  In  which  It  was  safe  to 
construct  a  sewer.  The  comparative  safety  of 
the  place  where  each  man  worked  was  neces- 
sarily couEtantly  varied  by  tbe  progress  of  the 
work,  and  tbe  duty  of  tbe  master  did  not  extend 
•to  keeping  every  place  where  each  workman 
Tabored  safe  at  every  moment  of  Its  progress. 
It  was  the  duty  of  each  workman  to  use  rea- 
«onable  care  to  ao  render  bis  service  that  tbe 
-place  in  which  be  and  hfs  fellow  servants  were 
required  to  labor  sboold  continue  to  be  rea- 
sonably safe.  It  was  the  duty  of  the  foreman 
to  so  direct  the  work  of  excavating,  of  laying 
tbe  pipe,  and  of  filling  the  trench  that  it  would 
'contlnoe  to  be  reasonably  safe  for  every  man 
in  his  crew  to  render  the  service  assigned  to 
liim.  But  these  were  personal  duties  Imposed 
upon  tbe  workmen  and  the  foreman  by  their 
employment  In  tbe  common  service,  and  not  by 
the  delegation  to  them  of  tbe  performance  of 
»ny  absolute  duty  of  the  master.  The  street 
•ortglDally  fnmlsbed  by  tbe  city  was  safe.  The 
trench  In  which  the  rode  was  to  be  blasted  was 
■originally  safe  for  the  blasting  of  rock.  If  the 
«afe  place  originally  fumlshed  by  the  city  tie- 
<-ame  unsafe  in  the  progress  of  tbe  work.  It 
J4  L.  K.  A. 


was  rendered  so,  not  by  any  negligence  of  the 
city  or  Its  superintendent  In  furnishing  it,  hut 
by  fhe  acts  or  negligence  of  the  foreman  and 
his  workmen  In  discharging  the  duties  Imposed 
upon  them  by  their  common  employment,  and 
for  these  acts  and  this  negligence  the  city  was 
not  reepoDslble." 

A  master  who  provided  a  skllfal  foreman  and 
competent  fellow  workman,  with  necessary  and 
proper  appliances  and  tools  for  the  removal  of 
fragments  of  stone  after  a  blast,  Is  not  liable 
tor  injuries  sustained  by  an  employee  because 
tbe  foreman  omitted  to  give  bim  notice  to  pry 
off  tbe  piece  of  rock  that  fell  and  hit  blm.  In- 
stead of  going  to  work  directly  under  It.  Perry 
V.  Rogers  (lUOK)  157  N.  Y.  251,  51  N.  E.  1021, 
Reversing  (1895)  &1  Hun.  243,  36  N.  Y.  Supp. 
208. 

The  fact  that  a  master  personally  directed  a 
servant  to  go  to  work  with  a  gang  who  cleared 
up  at  night  the  dibrit  caused  by  blasting  In 
the  daytime  will  not  enable  the  servant  to  re- 
cover Cor  injuries  occa^oned  by  tbe  fall  of  a 
rock  loosened  by  such  biasing,  where  competent 
workmen,  a  skilled  foreman,  and  safe  appliances 
were  furnished.  Capasso  v.  Woolfolk  (1000) 
103  N.  Y.  472,  57  N.  B.  760,  Heverslng  (1898) 
25  App.  Dlv.  234,  40  N.  T.  Supp.  400;  (Perry 
r.  Rogers  [1898]  157  N.  X.  251.  51  N.  B.  1021, 
unpra,  was  followed). 

In  like  manner,  the  negligence  of  a  foreman 
In  directing  a  common  laborer  employed  to  drill 
holes  for  blasting  to  draw  an  uuexpioded  chaise, 
without  warning  him  as  to  the  kind  of  explosive 
used,  or  Instructing  him  In  tbe  way  of  handling 
It.  is  that  of  a  fellow  servant  merely.  Vltto 
V.  Farley  (lb06)  15  Misc.  158,  36  N.  Y.  8upp. 
1105.  The  decision  was  based  on  the  ground 
that  the  direction  related  to  a  mere  "detail  of 
tbe  work  Intrusted  to  tbe  Judgment  and  discre- 
tion of  tbe  foreman,"  and  tbat  the  "method  to 
be  employed  was  left  entirely  to  the  foreman." 

It  Is  oftMk  quite  difflcalt  to  decide  whether 
cases  of  this  type  sboald  be  referred  to  the 
principle  Illustrated  by  the  above  decisions,  or 
to  the  principle  that  tbe  duty  of  Instruction  is 
nondelegable.  A  very  slight  change  In  tbe 
standpoint  from  which  the  evidence  If  eonsld- 
ercd  will  suffice  to  throw  the  facts  on  one  side 
or  the  other  of  the  line.  In  a  very  close  case  It 
WAS  held  by  a  divided  court  that  ao  employee 
owning  a  coal  dock,  tbe  structures  and  ma- 
chinery upon  which  are  undergoing  repairs  and 
rebuilding,  made  necessary  by  a  storm.  Is  not 
guilty  of  negligence  In  falling  to  warn  a  new 
and  inexperienced  employee,  at  work  upon  a 
chute,  of  the  presence  In  such  chute  of  the  slack 
of  a  cable  attached  to  tbe  machinery  of  tbe 
dock,  and  of  the  danger  of  Its  suddenly  lifting 
by  the  starting  of  tbe  machinery,  where  the  ma- 
chinery Is  not  in  regular  operation,  and  snch 
ttfting  of  tbe  cable  Is  not  one  of  the  incidents  of 
such  operation,  regularly  or  occasionally  oc- 
curring, but  arises  from  the  engineer's  adjust- 
ing the  cable  upon  the  drums  and  leaving  It  for 
a  time  lying  in  the  chute,  and  plalntlETB  posi- 
tion Is  safe  until  the  starting  of  tbe  engine,  and 
the  employer  has  no  notice  of  the  presence  of 
the  cable  In  tbe  chute,  and  cannot  reasonably 
anticipate  It, — especially  where  snch  employee 
Is  not  ordered  to  take  a  position  over  the 
chute.  Porter  v.  Silver  Creek  &  M.  Coal  Co. 
(1893)  84  Wis.  418,  54  N.  W.  1019.  The  ma- 
jority of  tbe  court  reasoned  thus :  "In  tbe 
course  of  the  engineer's  work  tbe  cable  was  for 
a  time  lying  In  the  chute.  He  started  the  en- 
gine and  drew  It  up,  and  thus  made  the  plain- 
tiff's position  over  the  chute  dangerous,  while  a 
moment  before  It  was  entirely  safe.  The  cable 
was  never  In  the  coal  chute  in  the  oidlnary 
course  of  tbe  business,  but  was  always  far  above 
tbe  chute.   No  offlclaJ  or  superintending  efflcer 

Digitized  byGoOgIc 


190  GUJFOBKU.  SCPBKIU  COCBX.  Aw^ 


of  tb«  company  knew  of  the  fact  tbat  the  cable 
was  Id  the  chute,  or  waa  liable  to  be  thare,  or 
ordered  It  put  tbare.  It  was  oat  of  the  uaoal 
coarae  of  buslnen,  and  eoald  not  reaaonably 
be  anticipated.  Nor  waa  the  plalotlff  directed 
to  take  the  poaltlou  which  he  did  over  the  chute. 
Certainly,  the  defendaot  could  not  be  held  to  be 
obliged  to  warn  the  plaintiff  of  a  danger  which 
no  one  could  reaaonably  anticipate."  Two 
Judges  dissented  od  the  ground  tbat  the  master 
was  bound  to  know  that  the  machinery  might 
start  at  anjr  moment,  and  Imperil  the  plaintiff. 
Compare  the  reasoning  of  the  anpreme  court  In 
CnUen  t.  Norton  (1891)  12«  N.  7.  1,  20  N.  E. 
905,  as  quoted  xipro. 

Od  the  whole  this  aeem*  to  be  the  correct 
tbeory  of  the  evidence.  Tbe  role  aa  to  detail* 
ot  worit  being  baaed  essentially  on  the  hypoth- 
esis of  an  assumption  of  the  risks  InvolTed  In 
the  given  operatlras.  It  Is  manifestly  a  prerequi- 
site to  Ita  application,  that  tboae  risks  should 
have  been  underatood  by  the  Injored  aerraot. 
If  It  Is  a  permissible  Infermce  from  tbe  erldoice 
tbat,  tor  some  special  reason,  either  guoad  per- 
aonasi  or  quoad  rca,  he  did  not  onderstasd 
those  rlnka,  and  hia  want  of  comprehension  was 
ezcuaable.  it  Is  dllBcult  to  admit  that  the  case  la 
not  one  In  which  the  Jury  abonld  at  least  be 
called  upon  to  say  whether,  onder  the  clrcnm- 
Btancea,  a  duty  of  Instruction  should  be  predi- 
cated. The  objection  to  the  view  of  tbe  major- 
1^  (rf  tbe  Judges  Is  that  the  consideration  main- 
ly relied  upon,  irte.,  tbat  tbe  event  which  caused 
the  Injury  waa  not  wte  which  tbe  master  had 
reason  to  anticipate  waa  acarcely  one  whidi  a 
court  of  review  was.  under  the  cirenmatancea. 
ahown  by  the  record  warranted  In  making  the 
basis  of  a  peremptory  inference  of  fact,  if  there 
was  DO  evidence,  or  Insulflclent  evidence,  on  tbia 
pirint.  the  proper  eourae.  It  la  submitted,  would 
have  b<>eu  to  send  tiack  tbe  case  to  the  trial 
court  for  further  Investigation. 

f.  FatUmg  to  warn  tervtmU  a*  to  danger*  arU- 
iN0  from  the  eMONttoa  of  the  dttalU  of  the 

The  general  principle  tbat  tbe  master's  duty 
to  provide  a  safe  place  of  work  ta  not  deemed 
to  have  been  violated,  where  the  uusafety  Is 
caused  solely  by  the  acts  of  coservants  In  carry- 
ing out  tbe  details  of  the  work,  clearly  Involvea 
ttif  corollary  tbat  the  master  is  not  chargeable 
with  the  failure  of  those  servants  to  warn  each 
other  as  to  the  exiatence  of  dangerona  condl- 
ttiHia  which  have  already  aupervened. 

A  railroad  company  Is  not  liable  for  Injuries 
to  a  brakemsn.  caused  by  the  neglect  of  a  flag- 
man In  not  giving  due  notice  of  rails  torn  up 
for  repairs.  Cooper  v.  Milwaukee  ft  F.  dn  Cb. 
K.  Co.  (ItHiO)  23  Wis.  668. 

The  roadutaater  of  a  railroad,  directing  the 
work  of  teuring  down  a  bridge,  la  not  the  vice 
principal  of  the  employer  to  tbe  extent  tbat  bis 
omission  to  give  a  particular  warning  of  a  de- 
tail thereof  which  portends  danger  would  ren- 
der tbe  master  liable  for  bis  omissions  In  that 
respect.  O'Nell  v.  Great  Northern  R.  Co. 
(1900)  60  Minn.  27,  51  L.  R.  A.  o^2.  82  N.  W. 
1CS6  (plnlntirr  caugbt  by  a  bolt  which  had  not 
been  drawn  from  a  stringer  of  a  trestle  which  he 
was  helping  to  remove). 

An  employer  Is  not  liable  for  the  death  of  an 
employee,  caused  by  tbe  blowing  off  of  a  door 
of  a  blast  stove  while  he  was  engaged  In  tight- 
ening a  not  on  It,  where  there  was  no  danger 
In  working  at  the  door  unless  the  blast  was  on, 
and  of  tbat  fact  be  waa  Ignorant,  solely  through 
the  Delect  of  his  eoemployee,  under  whose  di- 
rection he  waa  working.  Dahlke  v.  Illinois 
Steel  Co.  (1808)  100  Wis.  431,  76  X.  W.  362. 

Similarly,  all  the  authorities,  with  tbe  ex- 
ception of  the  single  New  Jersey  caae  cited  in 
54  li.  K.  A. 


[  III.  p,  xifpra,  wem  to  be  agreed  that  a  master 
I  is  not  liable  for  tbe  negligence  of  a  servant  tii 
falling  to  notify  a  eoemployee  of  the  approadi 
of  a  tmnaltotr  p«U  which,  aa  the  mA  pro- 
gresses, will  render  the  wvlronment  unsafe  for 
a  brief  period,  but  which  may  eaally  be  avoided 
if  due  warning  is  given.  In  some  of  the  cases 
illuattating  this  principle  the  breach  of  dnty 
was  committed  by  falling  to  notify  the  Injured 
servant  himself  tbat  his  safety  was  ImperilcA 
by  the  particular  peril  In  question. 

The  negligence  of  a  section  foreman  In  fall- 
ing to  note  an  approatblng  train,  and  to  gtve 
the  proper  warning,  so  tbat  a  band  car  may  be 
taken  from  the  track.  Is  not  the  omlsdon  of  a 
duty  which  tbe  railroad  company  owes,  aa  maa- 
ler,  to  one  of  the  gang.  Martin  v.  Attdiiam,  T. 
&  8.  K.  K.  Co.  <1S9T)  166  U.  S.  899.  41  L.  ed. 
1051,  17  Sup.  Ct.  Eep.  603.  "We  do  not  p«- 
ceive,*'  said  the  court,  "that  the  doctrine  as  t» 
the  dnty  of  the  master  to  fumiab  a  nfe  place 
for  the  servant  to  work  In  baa  tbe  slimiest 
application  to  tbe  facta  of  tbIa  case.  There  is 
no  IntlmalloD  in  the  evidence,  nor  la  any  claim 
made,  that  the  band  car  upon  which  the  plalc- 
tiff  was  riding  was  not  properly  equipped  and 
In  good  repair,  and  in  every  way  fit  for  the  par- 
pope  for  which  It  waa  uaed.  It  was  a  perfectly 
safe  and  proper  means  of  transit  in  and  of 
lls^f  from  tbe  station  at  Albuquerque  to  the 
iwint  where  tbe  plaintiff  was  going  to  woiiL 
.  .  .  If  the  car  were  rendered  unsafe.  It  waa 
not  by  reason  of  any  lack  of  diligence  on  ttw 
part  of  the  defendant  In  providing  a  proper  car, 
but  tb«  danger  arose  almply  because  a  fellow 
servant  of  tbe  i^alutlff  failed  to  discharge  bis 
I  own  duty  In  watching  for  the  approach  of  a 
train  from  tbe  south." 

A  trainmaster,  who  orders  cars  to  be  taken 
out  of  a  train  witbont  notlee  to  a  bnkemaa 
engaged  in  making  a  coupling  acta  an  a  fellow 
servant  of  such  brakeman.  Martin  v.  Chicago 
&  A.  R.  Co.  (1895)  65  Fed.  384. 

The  duty  of  warning  servants  tbat  a  blast 
la  about  to  be  fired  in  a  quarry  does  not  Mong 
to  the  nondelegable  class.  Donovan  v.  Ferris 
(l&OO)  128  Cal.  48,  60  I"ac.  519;  Gallagher  v. 
McMuilln  (18»8)  25  App.  Dlv.  571,  40  S.  I. 
Supp.  734  (warning  not  given  In  time). 

There  can  be  no  recovery,  where  an  engineer, 
without  warning,  moved  cars  again  after  tbey 
had  come  to  a  stop  against  another  car  to  wbldt 
a  brakeman  was  about  to  couple  them.  Long 
V.  Coronado  K.  Co.  (1892)  96  Cal.  269,  31  Fac. 
170. 

The  negligence  of  an  employee  Intrusted  with 
tbe  duty  of  warning  other  «nployees  of  the 
surting  of  ouchlnery  la  not  Imputed  to  the  em- 
ployer,   rortance  v.  I.ehlgh  Valley  Coal  Co. 

11899)  101  Wis.  574,  77  N.  W.  875;  New  Pitts- 
burgh Coal  &  Coke  Co-  v.  Peterson  (1896)  14 
Ind.  App.  634,  4H  N.  K.  270 :  Cole  Broa.  v.  Wood 
(1S04)  11  Ind.  App.  HO,  36  N.  E.  1074. 

One  under  whose  direction  a  carpenter  Is 
working  upon  a  ladder  in  front  of  a  car  stable, 
who  promises  to  remain  at  the  foot  of  the  lad- 
der to  give  the  workman  notice  whenever  it  la 
necessary  to  remove  the  ladder  In  order  to  per- 
mit the  cars  or  a  cart  to  pass  in  or  out  of  the 
Ticable,  does  not  represent  the  maater.  Byrnea 
V.  Brooklyn  Ilei^bts  H.  Co.  (1890)  86  Ah>- 
33."^,  53  N.  Y.  Supp.  269. 

^^'heTe  a  servant  undertakes  the  work  of  pat- 
ting damnged  cars  on  a  certain  track  in  a  yard, 
tbe  ret-elpt  of  Insuftacient  notice  aa  to  tbe  pre- 
cise deri?ct  In  some  particular  car  which  he  bas 
to  handle  is  to  be  treated  as  the  neglect  of  a  fel- 
low senrant.  and  the  riak  mnat  fall  within  the 
ordinary  rule  Inasmuch  as  It  Is  an  Incident  of 
the  service  which  waa  entered  upon,  that  broken 
cars  might  be  put  In  the  wrong  place  In  the 
yard,  and  inanffldent  notice  of  the  defecu  In 
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tbem  might  Iw  glTen.  Such  an  omlnlon  of  no- 
tice relates  to  matters  of  detail,  and  Is  one 
wbtcb  cannot  be  given  In  advance.  It  Is  there- 
fore not  like  an  omission  to  give  InstnictlonB  to 
SQ  Inexperienced  hand  as  to  the  general  danger 
to  which  his  work  will  expose  hfm.  Yeaton  v, 
Boston  &  L.  R.  Corp.  (18S3)  135  MasK  418. 

Trainmen  .engaged  In  switching  cars  act  as 
fellow  servants  In  failing  to  give  notice  to  a 
car  repairer  at  work  on  one  of  the  tracks  of 
their  approach.  Texas  &  P.  R.  Co.  v.  Campbell 
(1^94;  Tez.  Civ.  App.)  S9  S.  W.  1104. 

A  railroad  company  which  has  provided 
watchmen  to  gaard  a  car  repairer  from  danger 
wbUe  at  work  Is  not  liable  to  him  for  an  ln> 
Jury  resulting  from  their  failure  to  warn  him 
of  an  approaching  train.  Luebke  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (1886)  eS  Wis.  91,  63  Am. 
Rep.  266.  23  N.  W.  186  (on  the  flnt  appeal— 
[1883:  59  Wis.  127.  17  N.  W.  870],— tbe 
Judgment  of  tbe  lower  court  bad  been  reversed 
on  the  ground  that  It  had  not  be^  shown  that 
the  company  had  performed  Its  doty  of  furnish- 
ing a  watchman)  ;  Rex  v.  Pullman's  Palace  Car 
Co.  (1897)  2  Marv.  (Del.)  337,  48  Atl.  246. 
In  tbe  latter  case,  tbe  court  said.  In  the  course 
of  an  oral  charge :  "The  giving  of  notice  of 
the  approach  of  danger  where  It  does  not  enter 
into  the  creation  of,  or  the  maintenance  of,  a 
safe  place,  la  not  necessarily  a  primary  duty 
of  the  master,  but  a  secondary  duty,  so  to  speak, 
which  may  be  delegated  to  competent  fellow 
servants  ander  proper  rules.  Notice  Is  some- 
times an  incident  to  the  safety  of  tbe  place ; 
a  matter  of  executive  detail,  which  ordinarily 
most,  of  oecesslty.  In  operating  larga  establish- 
ment*, be  Intrusted  to  soma  Independent  human 
will  other  than  that  ot  tbe  master;  upon  the 
faithfulness  of  which  will,  in  the  performance 
of  duty  it  is  reasonable  to  rely." 

The  negligence  of  a  motorman  In  disobeying 
a.  niie  of  the  company  requiring  those  In  charge 
of  Its  cars  to  give  timely  warning  of  their  ap- 
proach  to  a  track  crew  is  not  chargeable  to  tbe 
company  as  a  violation  of  Its  duty  to  use  rea- 
sonable care  to  provide  a  safe  place  for  the 
trackman  to  do  his  work.  Lundqulst  T.  Dn- 
iQth  Street  D.  Co.  (1896)  65  Ulnn.  387,  67  N. 
W.  1006. 

The  failure  of  a  batcbtender  to  discharge  bis 
daty  ot  giving  warning  to  tbe  servants  In  the 
hold  below,  that  a  bale  Is  about  to  be  thrown 
down.  Is  not  negligence  which  Is  Imputable  to 
th«  shipowner.  Ocean  8.  8.  Co.  v.  Cbeeney 
(1890)  86  Oa.  278,  12  8.  B.  361. 

The  failure  of  an  employee  to  perform  bis 
daty  of  giving  due  warning  that  a  piece  of  tim- 
ber has  been  placed  in  the  chnte  which  conveys 
it  to  a  ship  Is  tbe  negligence  of  a  mere  fellow 
■enrnnt  of  tbe  workmen  on  board.  Hermann 
Port  Blakely  Mill  Co.  (1896)  71  iPed.  853. 

A  contractor  engaged  In  the  buBtnesB  of  alter- 
luK  and  repairing  vessels  Is  not  liable  for  the 
failure  of  his  superintendent  to  warn  the  men 
working  In  tbe  bold  that  a  hatch  1b  about  to  be 
remoTed.  Ilussey  v.  Coger  (1889)  112  N.  T. 
614.  3  L.  R.  A.  650.  20  N.  E.  556  (batch  escaped 
from  the  bands  of  the  workmen). 

Tbe  negligence  of  the  superintendent  In  charge 
of  work  undor  a  cMstmctlon  contract  In  re- 
plying In  the  affirmative  to  the  question  of  an 
employee  who  was  throwing  down  blocks  from 
a  height  to  the  workmen  below,  whether  It  was 
clear  below,  resulting  In  an  injury  to  a  workman 
empfoyed  below.  Is  not  chargeable  to  the  master. 
Itonnetly  t.  San  Francisco  Bridge  Co.  (1897) 
117  Cal.  417,  49  Pac.  559. 

In  thp  sbiience  of  an  express  agreement,  one 
employed  to  repair  an  elevator  Is  not  entltlPd  to 
warning  from  the  master  when  the  elevator  Is 
about  to  start,  where  be  relies  upon  a  fellow 
servant,  whom  he  taaa  requested  to  give  soeh 
fi4  L.  R.  A. 


warning.  Mann  t.  O'Snillvaa  (1899)  126  Cal. 
61,  68  Pac.  376. 

In  other  cases  the  delinquency  consisted  es- 
sentially In  an  omission  to  convey  to  tbe  co- 
servant  whose  act  was  tbe  Immediate  cause  of 
tUe  Injury  such  Information  as  would  have  en- 
abled bim  to  arold  Inflicting  the  Injury. 

The  omission  of  a  foreman  of  track  repitlrers 
to  set  a  lookout  is  not  negligence  which  can  be 
Imputed  to  the  company.  Duible  v.  Caledonian 
R.  Co.  (1898)  25  Sc.  Sess.  4th  series,  934. 

A  railway  company  is  not  liable  for  the  fail- 
ure of  a  yard  foreman  to  place  a  signal  flag 
In  front  of  the  cars  upon  the  repair  track,  so 
as  to  prevent  any  other  train  from  coupling 
on  to  such  car  while  said  signal  was  displayed, 
the  result  being  that  a  car  repairer  was  Injured 
by  tbe  coupling  of  a  train.  Peterson  v.  Chicago 
A  N.  W.  n.  Co.  (1887)  67  Hlch.  102,  84  N.  W. 
260. 

That  the  failure  to  warn  servants  as  to 
transitory  dangers  Is  regarded  as  official  n^li- 
gence  in  an  employee  who  is  a  vice  principal  by 
virtue  of  hi*  ranle.  see  note  to  0*Nell  v.  Ureat 
Northern  R.  Co.  (1800;  Minn.)  61  L.  B.  A. 
502,  693. 

g.  Abeenoe  from  tht  post  of  dufgr. 

A  master  wbo  employs  a  sufficient  number  of 
aervants  la  not  liable  for  an  injury  to  an  em- 
ployee caused  by  the  temporary  absence  of  a  co- 
employee  from  a  post  of  duty  without  any 
fault  on  the  part  of  the  ^ployer.  Uelcbel  T. 
New  York  C.  &  U.  B.  B.  Co.  (1882)  130  N.  T. 
tUi2.  2U  N.  K.  763. 

The  absence  of  a  brakeman  from  cars  shunted 
wIthODt  an  engine  Is  the  negligence  of  a  co- 
servant  and  not  of  tbe  railroad  company,  where 
the  latter  bsb  em[rioyed  >uaclent  and  competent 
brakemen  to  do  such  work,  and  they  are  present 
In  the  yird  at  the  time  of  the  accident.  Potter 
V.  New  York  C.  ft  H.  R.  R.  Co.  (1882)  136  N. 
Y.  77.  32  N.  B.  003.  Tbe  court  distinguished 
Flike  T.  Boston  ft  A.  B.  Co.  (1878)  53  N.  Y. 
649,  18  Am.  Hep.  640.  where  the  misring  brake- 
man  did  not  present  himself  for  duty  at  all, 
and  Intimated  a  doubt  as  to  the  correctness  of 
Murphy  v.  New  York  C.  ft  H.  R.  R.  Co.  (1890) 
118  N.  V.  627,  23  N.  E.  812. 

h.  Selecting  au  imperfect  appUanoe  from  the 
stoefe  avotiabie. 

Compare  cases  cited  In  V.  b,  (upro. 

It  Is  well  settled  that,  where  tbe  master.bas 
provided  an  adequate  and  readily  accessible 
stock  of  suitable  appliances  In  good  condition 
from  which  to  make  a  selection,  and  the  Imper- 
fection of  an  Instrumentality  selected  therefrom 
Is,  or  ou^ht  to  t>e,  apparent  to  the  servant  wbo 
selects  it,  the  master  cannot  be  beid  responsible 
for  Injuries  which  are  sustained  by  the  use  of 
that  Instrumentality,  whether  the  sufferer  be 
tbe  servant  himself  who  makes  the  selection,  or 
a  coemployee. 

There  can  be  no  recovery  where  the  field 
miperintendent  of  a  natural  gas  company,  wbuse 
duty  It  was  to  abut  In  and  test  wells,  was  In- 
lured  by  an  explosion  due  to  hi*  selection  of 
a  valve  too  weak  to  bear  the  pressure.  Toohey 
V.  Equitable  Gas  Co.  (1807)  179  Pa.  437,  36 
Atl.  314, 

An  employer  Is  not  liable  for  aa  Injury  to  an 
employee  caused  by  the  breaking  of  a  plank 
while  putting  a  tank  In  posUlon,  where  siicb 
plank  was  selected  by  the  employee  and  bis  fore- 
man while  employed  in  tbe  same  service  with 
him.  Mnhoney  v.  Vacuum  Oil  Co.  (1804)  78 
Uun,  579.  28  N.  Y.  Supp.  196. 

A  molder  working  the  day  In  a  foundry, 
frequently  called  npoa  to  assist  In  pourlu  heat- 
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metal  Into  moldi^  Ib  a  fellow  aerrant  of  an 
employee  wlio  made  the  molds,  and  cannot  re- 
cover for  Injuries  suatalDed  by  him  by  the  es- 
cape of  heated  metal,  due  to  the  use  of  an  Im- 
perfect flask  In  making  the  mold,  where  numor- 
ona  tiasks  were  provided,  and  the  employee  was 
not  required  to  use  an  imperfect  (me.  Kehoe  t. 
Allen  (18I)2>  92  Mleh.  464,  62  N.  W.  740. 

Id  Cregnn  v.  Marston  (1891)  126  N.  Y.  668, 
27  N.  B.  962,  where  the  controrersy  nas  as  to 
whose  daty  it  was  to  obserre  and  exajolne  the 
condition  of  a  rope,  and  change  it  when  so  worn 
thnt  It  became  aosafe,  the  court  explained  Its 
position  as  follows :  "It  Is  conceded  that  the 
defendants  kept  on  hand  and  ready  for  use  at 
any  moment  an  adequate  snpply  of  these  falls, 
and  of  the  best  and  most  approved  character. 
.  .  .  If  one  was  wanted,  word  was  sent  to 
the  office,  and  the  new  fall  at  once  supplied  for 
UM  at  the  dock.  Usually  tbe  engineer  or  his 
asBlstaat  made  tbe  application,  but  anybody 
engaged  In  the  work  could  give  tbe  notice  and 
set  tbe  new  fall.  It  does  not  apiwar  that  any 
such  application  coming  from  any  of  the  work- 
men waa  «Ter  unheeded  or  refused.  The  work- 
men, therefore,  were  left  In  a  position  of  per- 
fect safety  as  to  the  sufficiency  of  the  fails 
against  everything  save  their  own  negligence  or 
error  of  Judgment.  The  rope  was  awinging  be- 
fore their  ^es,  and  would  dlsdoM  Its  approach' 
ing  weakness  on  the  surface  before  It  became 
rotten  or  pulpy  within,  and  they  were  able  to 
know  how  long  It  had  been  used,  and  so  whether 
prudence  required  it  to  be  changed.  They  were 
at  liberty,  and  knew  they  were  at  liberty,  to 
supplant  one  which  exhibited  marks  of  weakness 
with  another  both  new  and  sufficient,  from  the 
supply  kept  on  band.  They  were  in  the  dally 
habit  of  observing  its  condition,  and  It  was 
specially  the  custom  of  the  engineer  to  do  bo. 
lie  had  examined  it  a  day  or  two  before  the  ac- 
cident, and  deemed  it  si^e."  On  this  state  of 
facts  it  was  hdd  out  that  the  negligence  of  the 
fogineer.  If  It  existed,  waa  not  that  of  the  mas- 
ter. 

In  Ling  T.  St.  Paul,  M.  ft  M.  R.  Co.  (1-S32) 
SO  iUaa.  160,  52  N.  W.  878.  tbe  court  thus  ex- 
plained Its  reasons  for  holding  that  a  master 
Is  not  refiponsible  to  a  servant  for  the  act  of 
A  fellow  servant  In  negligently  selecting  from 
a  number  of  those  available  an  Iron  hook  which 
was  broken  and  unfit  for  use,  to  which  to  at- 
tach a  pulley  to  raise  a  heavy  weight  in  a  boiler 
shop:  "It  Is  very  apparent  from  the  case  that 
when,  for  this  or  like  purposes,  it  became  de- 
alrable  or  necessary  for  the  boiler  makers  and 
their  assistants  to  resort  to  the  mechanical  aid 
of  a  pulley,  it  waa  a  part  of  their  duty  to  con- 
sider where,  under  the  circumstances  relating  to 
Its  use,  they  would  fasten  or  anchor  the  pul- 
ley, and  the  means  by  which  they  would  do  It. 
To  Illustrate,  it  was  not  the  legal  duty  of  the 
defendant  towards  these  mechanics,  as  their 
master,  to  direct  them  whether  to  make  their 
pulley  fast  to  the  crown  sheet  over  tbe  Bre 
hox,  or  to  use  a  timber  for  that  purpose,  or 
as  to  whether  they  should  nse  a  hook,  of  one 
form  or  another,  an  eye  bolt,  or  some  other 
means  of  making  It  fast.  It  was  not  a  part  of 
tbe  absolute  duty  of  (he  master  to  provide  the 
particular  simple  Instrument  or  thing  whicb 
should  be  used  for  such  a  purpose.  That  was  a 
part  of  the  very  duty  which  tbe  mechanics  were 
to  themselves  perform.  The  defendant  provided 
the  means  which  might  be  necessary  to  enable 
the  mecbanicB  to  do  what  was  thus  required  of 
th«n.  If  there  was  not  at  band  such  a  thing 
as  might  be  necessary  to  fasten  the  pulley  In 
position  for  use.  they  could  have  It  made  by  the 
blacksmith.  But  tbe  evidence  shows  conclnalTe- 
ly  that  there  wen  enough  hooka  lying  about 
ihe  shop  fll  for  this  purpose,  which  might  hava 
^*  li.  R.  A. 


been  selected  and  tised.  The  accident  occurred 
from  tbe  fact  that  whoever  procured  this  hook 
neglected  to  observe,  as  he  might  have  done, 
that  It  was  broken  and  unfit  for  uae.  It  does 
not  appear  who  did  this.  There  is  no  reason  to 
presume,  even  aa  a  matter  of  fact,  that  tbe 
foreman  did  It,  rather  than  the  boiler  maker 
Breuuan,  or  one  of  his  helpers.  But,  while 
much  attention  Is  given  to  this  matter  In  the 
argument  of  the  appellant,  we  deem  It  to  be  of 
no  consequence  whether  tbe  boiler  maker  or  the 
foreman  was  tbe  perion  Tbo  n^llgnttly  aeleeted 
this  particular  book  and  put  It  In  iiosltioa  for 
use.  In  either  case  this  was  a  part,  a  mere 
detail,  of  the  work  which  these  mechanics  werr 
employed  to  perform,  and,  whether  done  by  tbe 
foreman,  boiler  maker,  or  a  helper,  whatever 
negligence  there  may  have  been  in  selecting  the 
broken  hook  was  the  negllgmoe  of  a  fellow  serv- 
ant, and  the  plaintiff  cannot  recovec  from  this 
defendant." 

Recovery  has  been  also  denied  where  a  fellov 
servant  selected  the  following  articles  :  A  rop« 
(Preseott  v.  Ball  Engine  Co.  [1896]  176  Fa.  469. 
SS  Atl.  224) :  a  buggy  for  conveying  Iron  (Be- 
misch  Roberts  [1891]  143  Pa.  1,  21  AU.  098) ; 
a  coupling  pin  that  was  too  short  (Thyng  v. 
Fitcbburg  R.  Co.  [1892]  156  Haas.  13,  30  N.  K. 
168)  ;  a  defective  link  for  coupling  cam  (Toong 

Boston  A  U.  E.  Co.  [18971  168  Unas.  219,  46 
N.  B.  624) ;  a  defective  hammer  I^  a  fellow 
servant  <RawIey  v.  Colllao  [1892]  90  Mich.  3L 
61  N.  W.  850)  ;  appliances  for  supporting  and 
steadying  a  heavy  Iron  structure  which  was 
being  hoisted  (Ludlow  t.  Groton  Bridge  &  Mfg. 
Co.  [18061  11  App.  Dir.  452,  42  N.  T.  Sopj.. 
343,  previous  proceedings  reported  In  [1893)  71 
N.  T.  8.  K.  510,  36  N.  Y.  Snpp.  452.  new  trial 
denied  In  [1696]  16  Misc.  222,  37  N.  ¥.  Supp. 
5Br>)  :  an  Imperfect  plank  upon  which  to  walk 
from  a  car  to  a  shed  Into  which  It  la  being  un- 
loaded (Van  den  Heuvel  t.  National  Pumace 
130.  [1803]  84  Wis.  636,  64  N.  W.  1016)  ;  por 
tlons  of  a  derrlA  employed  In  atoae^Betting. 
Marms  v.  Sullivan  (1878)  1  111.  App.  251. 

One  common  variety  of  negligent  selectlos 
conslsU  In  th«  use  of  an  instrumentality  whlcb 
la  safe  and  adequate  for  tbe  purpose  wliidi  waa 
contemplated  by  the  master  when  be  supplied 
It,  but  which  is  dangerous  or  Inadequate  whea 
used  for  the  work  to  which  it  was  actually  ap- 
plied. Carroll  v.  Western  U.  Teleg.  Co.  (18931 
160  Mass.  152.  35  .N*.  B.  456;  Meehan  t.  Speirs 
Mfg.  Co.  (1809)  172  Moss.  375.  62  N.  51$; 
Durgln>V.  Munson  (1864)  9  Allen,  396,  85  Am. 
Dec.  770:  The  Persian  Monarch  (1893>  5  C.  C. 
A.  117,  14  U.  S.  App.  168,  56  Fed.  333.  Bever» 
Ing  (1892)  40  Fed.  669;  Maber  r.  Thropp 
(1896)  59  N.  J.  L.  186,  36  Atl.  1067. 

An  emplojer  who  furnishes  safe  and  suitable 
appliauces  to  tbe  employee  with  whlcb  to  do 
the  work  on  whUh  he  Is  engaged  Is  not  responsi- 
ble for  injuries  caused  by  defects  In  appliances 
substituted  by  s  fellow  servant  for  thoae  fnr- 
nished  by  the  employer.  CampbaU  t.  New  Jcr 
sey  Dry  Dock  ft  Tnutsp.  Co.  (1898)  61  N.  J.  L. 
382,  39  Atl.  658. 

The  selection  of  an  article  from  a  sapply  of 
suitable  material  to  be  taken  away  and  used 
at  a  distance  has  been  held  to  be  distinguishable 
from  the  selection  of  such  an  article  from  ma- 
terials on  band  at  the  place  of  work,  and  to  be 
done  In  the  performance  of  the  nond?lrfrab.f 
duty  of  furnishing  appllancea.  Thomas  v.  Ani: 
Arbor  R.  Co.  (1897)  114  HIcb.  69,  72  N.  W.  4a 

L  FoUlttff  ro  IU0  the  inatrvm&ttaHUcB  fumUM 
hy  thff  matter. 

Another  kind  of  dereliction  of  doty  wbicb  It 
retarded  as  characteristic  of  a  semnt,  and  not 
of  the  master.  Is  tbst  whlcb  eonslats  1m  the 
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fkllnre  of  a  fellow  servant  to  make  use  of  snlt- 
able  appliances  furnished  by  tbe  master  for  the 
work  In  band. 

A  master  who  prorldes  a  proper  itpparatua 
to  prevent  a  tab  from  falling  back  toto  a  pit 
from  which  It  li  to  be  hoisted  when  full  of 
earth  la  not  liable  for  an  Injury  eanset^  bj  the 
failure  of  a  fellow  servant  to  use  that  appara- 
tUB.  GrimthB  V.  Gidlow  (1868)  3  Unrlat.  & 
N.  MS,  27  L.  J.  Each.  N.  S.  404. 

A  brewer  cannot  be  held  culpable  on  the 
ground  that  he  did  not  furnish  proper  appli- 
ances, where  he  sent  hia  men  to  a  customer's 
cellar  with  tbe  usual  apparatus  for  elevating 
barrels,  and  the  men,  finding  the  apparatus 
rould  not  be  nned  on  account  of  the  narrowness 
«f  the  cellar,  proceeded  on  their  own  responsibility 
to  lift  tbe  barrels  without  It.  Bamsay  t.  Bobln 
(1889)  16  Sc.  Sess:  Cas.  4tb  aerlea,  6M>. 

A  bridge  builder  la  not  liable  where  a  foreman 
of  a  bridge  gang  iujuree  a  subordinate  bj  bis 
fnllare  to  use  the  braces  furnished  for  enabling 
the  workmen  to  move  a  heavy  piece  of  tbe 
■stmctnre  with  greater  safety.  Ziodlow  t.  Oro- 
ton  Bridge  &  Mfg.  Co.  (1896)  11  A19.  DIt.  452, 
-42  N.  Y.  gupp. 

A  servant  cannot  recover  for  personal  In- 
juries where  the  defect  complained  of  Is  the 
want  of  a  gang  plank  at  the  side  door  of  a  car 
into  which  he  was  helping  to  load  a  machine, 
when  It  is  not  shown  that  a  suitable  gang  plank 
Mras  not  furnished.  Trimble  v.  Wbltln  Hach. 
Works  (1898)  172  Mass.  150,  51  N.  B.  463. 

An  employer  Is  not  liable  for  an  Injury  caused 
by  the  breaking  of  a  derrick  from  the  lack  of 
guy  ropes  to  prevent  swinging  of  the  article 
bolsted,  where  there  was  rope  on  the  premises 
wblcb  might  have  been  used  as  guy  ropes,  but 
which  the  fellow  servants  of  the  injured  em- 
ployee n^lected  to  use.  Clark  v.  RIter-Conley 
Co.  (1889}  29  App.  Dir.  688,  57  N.  Y.  Supp. 
756. 

TToder  the  rennsylvanla  statutes  of  1877  and 
1883,  which  merely  require  mine  owners  to  fur- 
nish a  sutlicleot  namt>er  of  props  for  the  tun- 
nels, a  miner  cannot  recover  if  tbe  evidence 
allows  that  a  roof  which  fell  and  Injured  him 
would  not  have  fallen  if  a  single  prop  had  been 
pat  in  by  the  "boss."  Keese  v.  Biddle  (1886) 
112  Pa.  72,  3  Atl.  818.  Compare  Hall  v.  John-  < 
son  (18«5)  3  Hnrlst.  le  0.  580,  34  L.  J.  Exch. 
N.  S.  222.  11  Jur.  N.  S.  180,  11  L.  T.  N.  S.  779, 
13  Weeli.  Rep.  411,  where  a  miner  was  held  not 
to  be  entitled  to  recover  for  an  Injury  due  to  the 
negll^nce  of  an  nnderlooker  in  omitting  to  see 
thut  the  roof  of  the  mine  was  pn^ped  safely, 
tbough  here  the  point  of  view  was  not  quite 
the  same,  as  the  essence  of  the  decision  was  that 
tbe  delinquent  was  not  a  vice  principal  by  virtue 
■of  his  rank. 

An*  employer  Is  not  liable  for  an  Injury  to  a 
fl«rvant  caused  by  the  glvti^  way  of  a  belt 
taatener,  due  to  tbe  use  of  an  Insufficient  num- 
t>er  of  fasteners  In  splicing  tbe  belt,  where  ft 
*eep8  on  hand  a  large  quantity  of  such  fasteners, 
and  the  failure  to  use  a  sufficient  number  Is  due 
to  the  negligence  of  bis  coemployees.  Harley 
-V.  Buffalo  Car  Mfg.  Co.  (1894)  142  N.  Y.  81, 
30  N.  E.  813. 

An  employer  who  acta  as  his  own  superintend- 
ent in  the  work  of  excavating  a  tunnel,  and  fur- 
nishes proper  sppllances  for  securing  tbe  safety 
of  laborers  who  are  to  be  low«ed  into  It  by  a 
shaft  leading  Into  It,  Is  not  liable  for  an  In- 
Jury  caused  by  the  negllgmt  omission  of  one  of 
4ils  snbordlnatea  to  deliver  those  appliances  at 
tlie  month  of  the  shaft.   UcAndrews  v.  Bums 

<1876>  89  N.  J.  Xi.  117.  See,  however,  VI.  t, 
1,  3,  infra. 

A  ship  owner  which  supplies,  and  has  on 
iinnd,  fenders  and  a  gang  plank,  the  use  of 

which  will  render  safe  tbe  unloading  of  the  ship, 

.-.4  I..  R.  A. 


is  not  liable  for  an  Injury  to  an  employee  caused 
by  the  failure  of  the  stevedore,  who  auperln. 
tenda  the  unloading,  to  use  the  same.  Flynn  t. 
Maine  S.  S.  Co.  (1895)  14  Misc.  446,  85  N.  T. 
Hupp.  1031. 

A  railroad  employee  cannot  neoret  against 
the  company  for  Injuries  caused  by  the  neglect 
of  the  engineer  or  fireman  In  failing  to  have 
sand  in  tbe  dome  of  the  engine,  on  the  ground 
of  the  company's  failure  to  provide  safe  ways 
snd  appilancea.  Illinois  C.  R.  Co.  v.  Jones 
<18l)4;  Miss.)  16  80.  300. 

The  failure  to  provide  a  headlight  renders 
a  railway  company  liable  to  an  employee  who 
auffers  Injury  through  such  failure;  but  It  Is 
not  liable  to  the  person  injured  for  tbe  failure 
of  the  men  on  tbe  engine  to  light  the  one  pro- 
vided. Collins  V.  St.  Paul  *  S.  C.  K.  Co.  (1882) 
30  Minn.  31,  14  N.  W.  60. 

Negligence  cannot  be  Imputed  to  an  employer 
on  ecconnt  of  the  absence  of  lights  from  the 
place  of  work  where  torches  are  furnished  which 
may  be  used  by  the  employees  If  they  so  desire. 
Kaare  v.  Troy  Steel  ft  L  Co.  (1888)  ISS  N.  T. 
869,  84  N.  E.  901. 

J.  Negligence  in  failing  to  discard  a  dcfeotiiM 
for  a  auitable  inttrumentattty. 

In  some  cases  of  the  class  reviewed  In  the  two 

preceding  siibdlTlsions  the  evidence  Indicates  a 
breach  of  the  duty  to  discard  a  defective  appli- 
ance and  replace  It  by  a  sound  one,  as  well  as 
a  breach  of  tbe  duty  to  use  tbe  appliances  fur- 
nished. 

The  effect  of  considering  tbe  master's  respcm- 
Blblllty  from  this  standpoint  Is  discussed  in  TII. 
d,  infra. 

k.  Uatitg  UutrumentaUtiea  in  a  nuumer  ttot  eOn- 
templated  nor  aathoriaed  bv  'he  master. 

A  master  who  has  furnished  sufficient  and 
suitable  InBtrumentalitiea  Is  not  liable  for  tbe 
injuries  which  one  servant  may  receive  from 
the  negligence  of  another  In  selecting  for  tbe 
performance  of  the  work  a  particular  Inatrumen- 
tnllty,  which,  though  sufficient  In  Itself,  was  not 
adapted  to  the  purpose  for  which  It  was  used. 

lu  Carroll  v.  Western  U.  Teleg.  Co.  (1893) 
100  Mass.  162,  35  N.  E.  456,  holding  a  tele- 
graph company  not  to  be  liable  for  the  fall  of 
a  pole  upon  an  employee  engaged  in  raising  it, 
due  to  the  slipping  of  the  pole  upon  a  shovel 
with  pointed  end,  directed  by  the  foreman  to 
be  used  Instead  of  a  crutch,  which  had  broken, 
the  court  said:  "We  assume  that  the  shovel 
was  not  a  proper  tool  for  tbe  purpose,  but  It 
was  not  furnished  for  the  purpose  by  the  defend- 
ant. The  plaintiff,  as  we  understand,  coateaUB 
that  his  party  wss  reduced  to  using  It  by  tbe 
breaking  of  the  deadman  and  the  absence  of 
other  tools,  coupled  with  the  fact  that  the  pole 
was  to  be  raised  at  that  time,  and  thus  that  tbe 
defendant  was  responsible  for  tbe  situation. 
The  short  answer  Is  that  there  Is  no  evldwce 
that  the  defendant  did  not  furnish  a  sufflcl^cy 
of  proper  tools  at  the  depot  from  which  those 
which  were  used  were  taken,  or  within  con- 
venient reach,  and  that,  when  projier  appliances 
of  this  sort  are  furnished  by  the  employer  with- 
in convenient  reach  in  a  case  like  the  present, 
he  has  done  his  whole  duty,  and  is  not  bound  to 
see  that  every  gang  of  workmen  take  as  many 
tools  as  tbe  event  may  show  to  have  been  de- 
sirable." 

A  stenmahip  is  not  liable  for  injuries  to  an 
experienced  stevedore  by  the  giving  way  of  the 
guy  rope  of  a  derrick  Improperly  used  by  fcncb 
stevedore  and  his  coemployees  In  hauling  a  ves- 
sel slongside,  where  the  derrick  was  not  in- 
'  tended  for  that  purpose^   The  Persian  Monnivh 
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(1893)  5  C.  C.  A.  117,  14  U.  8.  App.  158,  M 
fed.  333,  Reversing  (1892)  49  Fed.  669. 

An  employer  Is  sot  liable  for  Injuries  to  s 
painter  In  bis  employ  by  the  breaking  of  a  de- 
tective plank  which  his  foreman  has  placed  In 
position  and  directed  such  painter  to  pass  over 
for  the  purpose  of  removing  a  acaffold,  where 
the  plank  was  not  furnished  by  the  employer  for 
fiuvh  use.  Uutterwortb  v.  Clarksop  (1893)  3 
Uisc.  338,  22  N.  Y.  Sapp.  714. 

To  this  head  ma^  be  referred  those  cases  in 
which  It  has'  been  held  that  a  servant  who  is 
respootilble  for  a  fellow  workman's  use  of  a 
temporary  makeshift  contrivance  daring  the 
progress  of  the  work  does  not  represent  the  mas- 
ter SB  regards  the  famishing  of  that  con- 
trivance. 

An  experienced  carpenter,  who,  withoot  mak- 
ing any  examination,  stands  on  a  box  handed  to 
bim  by  his  vice  principal,  who  to  his  knowledge 
bad  KBde  DO  examination  thereof,  assumes  the 
risk  of  the  box  not  being  strong  enoagh  to  bear 
bis  weight.  SoDtar  v.  Ulnneapolis  Internation- 
al Electric  Co.  (1807)  68  Minn.  18,  70  N.  W. 
796  (tbe  second  ground  of  the  decision  was  the 
plalntllTs  full  romprehenston  of  the  risk). 

A  foreman  knowing  of  the  existence  of  a  lad- 
der placed  upon  a  roof  as  a  temporary  contriv- 
ance for  a  special  purpose  Is  a  fellow  servant 
with  an  employee  whom  he  directs  to  assist  in 
going  upon  the  roof  to  adjust  a  collar  to  a  i-e- 
cently  erected  smokestack.  KlfKn  v.  Wendt 
(1899)  SO  App.  Div.  229,  57  N.  Y.  8upp.  100. 

An  employer  who  furnishes  a  supply  of  lad- 
dws  from  which  employees  are  to  select  ladders 
to  be  used  in  painting  Is  not  llsble  for  Injury 
to  an  employee  caused  by  the  breaking  of  the 
lower  of  two  ladders  spliced  together  by  the  em- 
ployees In  such  a  manner  that  the  foot  of  tbe 
ladder  bad  to  be  placed  some  distance  from  tbe 
building, — especially  where  It  does  not  apiiear 
that  thQ  ladder  which  broke  would  have  bem  In- 
Bufllcient  If  used  alone.  McKay  v.  Hand  (1897) 
168  KlasB.  270,  47  N.  G.  104. 

The  result  Is  not  changed  by  tbe  fact  that  the 
Injured  servant  bad  reason  to  believe  that  the 
defective  appliance  was  one  of  those  furnished 
by  the  master.  Ougg«ihelm  Smelting  Co.  v. 
Flanlgao  (lts98)  62  N.  J.  L.  354,  41  Atl.  St4, 
42  Atl.  14S. 

It  will  be  observed  that  the  evidence  In  these 
cases  brings  as  very  close  to  that  whicb  Is  the 
subject  of  consideration  in  VI.  infra.  Tbe  facts 
In  tbis  class  of  cases  are  also  susceptible  of  be- 
ing sometimes  viewed  from  the  standpoint  of  the 
plaintiff's  contributory  negligence,  and  the  mas- 
ter's exemption  from  liability  Is  sometimes  predi- 
cated on  thto  ground.  Moran  v.  Brown  (1S87) 
27  Ho.  App.  487.  See  alao  the  extract  from  tbe 
opinion  la  Durgln  v.  Hunson  (2864)  9  Allen, 
896,  86  Am.  Dec  770,  as  quoted  in  T.  m,  1, 
4itfra. 

1.  Otvtnff  of  Hgnala. 

Frequent  attempts  have  been  made  to  bring 
the  negligence  of  servants  deputed  to  give  s'g- 
nals  witbln  the  scope  of  tbe  principle  that  the 
duty  to  maintain  a  safe  place  of  work  Is  non- 
delegable. But  this  contention  baa  always  been 
rejected. 

An  employer  Is  not  liable  where  trainmen 
cause  Injury  to  one  of  their  number  by  falling 
to  g\ve  proper  signals  to  a  following  train 
(Hoover  V.  Beecb  Creek  R.  Co.  [18931  134  Pa. 
862,  26  Atl.  315:  Jenkins  v.  Richmond  &  D.  R. 
Co.  [1893]  89  S.  C.  507.  18  S.  E.  182  1  first  train 
had  broken  in  two] :  Wheatley  v.  PUIIadelpbla, 
W.  &  B.  B.  Co.  [1894]  1  Marv.  [Del.]  305,  30 
Atl.  660)  :  nor  where  a  fireman  omitted  to  sound 
a  bell  or  whistle  for  the  purpose  of  notifying  the 
Injured  employee  of  the  approach  of  a  moving 
engine  (dreenwald  v.  Maniuette,  H.  ft  0.  O. 
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Co.  [1882]  49  Mich.  397,  13  N.  W.  513)  ;  nor 
where  one  brakeman  causes  injury  to  another 
by  giving  a  aignol  which  causes  a  sadden  re- 
versal of  the  engine  (Cole  t.  Berne,  W.  A  O.  &> 
Co.  (18981  72  Hun,  467,  86  N.  Y.  Sopp.  276)  : 
nor  where  the  result  of  the  manner  in  which 
a  signal  was  given  to  a  yard  hand  by  his  fore- 
man Wa»  that  he  did  not  understand  that  Lbe 
car  he  was  ordered  to  couple  was  to  be  sent  to 
the  repair  track,  and  accordingly  acted  leas 
cautiously  than  be  would  have  done  If  be  hod 
realized  the  danger  (Fraker  v.  SL  Paul,  Bl.  ft. 
M.  K.  Co.  [1884  ]  32  Minn.  54,  19  N.  W.  340>  : 
nor  where  a  conductor  or  other  official  In  con- 
trol of  a  train  injarea  a  brakeman  by  his  meg- 
ligence  in  signaling  to  back  ap  care.  Jacicson  t- 
Norfolk  ft  W.  B.  Co.  (1897)  43  W.  Va.  380.  4& 
L.  U.  A.  337.  27  8.  B.  278,  31  8.  E.  258;  Me- 
Cosker  v.  Long  Island  R.  Co.  (1881)  84  N.  T. 

77.  Reversing  (1880)  21  Hun,  500.  In  the  lat- 
ter case  tbe  court  aaid:  "Tbe  yardmaster. 
through  whose  negllg«ice  t^e  Injory  occnrredr 
must  be  deemed  to  have  been  a.  fellow  serrant 
of  the  deceased,  as  to  all  acu  done  within  tbe 
range  of  the  common  employment,  except  such 
as  were  done  in  the  performance  of  some  duty 
which  tbe  master  owed  to  bis  servants.  The 
act,  in  the  present  case,  was  very  plainly  not 
of  that  character.  The  yardmaster  was  charged 
with  the  duty  of  making  ap  the  trains  and  dis- 
tributing the  cars  in  and  about  the  yard,  and 
the  repair  shops  of  the  defendant,  and  tlie  de- 
ceased was  employed  by  him  to  assist  In  that 
service.  As  a  necessary  consequence,  broken 
and  disabled  cars  bad  to  be  handled  and  moved 
to  the  repair  shops,  and  whatever  of  risk  was 
Inseparable  from  their  damaged  condition,  and 
the  Inconvenience,  and  even  danger,  of  getting 
them  to  the  shops,  was  on  open  ard  palpable 
risk  of  his  employment,  which  tbe  deceased  as- 
sumed. It  Is,  of  course,  no  ground  of  liability 
of  Lhe  company  that  the  bumpers  of  this  car 
were  broken,  and  It  could  not  be  coupled  In  tbe 
ordinary  way.  The  deceased  was  employed  to 
handle  and  move  to  the  rejDair  shops  damaged 
and  disabled  cars,  and  took  the  risk  of  his  em- 
ployment In  that  respect.  While  engaged  In 
attaching  the  broken  car  to  the  one  In  front 
with  the  aid  of  a  chain,  and  by  direction  of  the 
yardmaster,  the  latter  n^lfgeintlv,  and  at  the 
wrong  moment,  signaled  to  the  engineer  to  back 
bl8  train,  and  as  a  consequence  tbe  deceased  was 
crushed  between  the  cars.  The  negligence 
which  caused  the  Injury  was  in  no  senae  that  of 
the  master.  In  moving  tbis  train  tbe  yard- 
master  was  actlni;,  not  as  the  agent  of  ihe  mas- 
ter in  the  performance  of  the  master's  dutin. 
for  It  was  not  the  lattw's  duty  to  effect  the 
coapting  of  these  cars  and  their  movement  to 
the  repair  shop.  What  the  yardmaster  was  do- 
ing was  the  work  of  a  servant,  in  tbe  depart- 
ment of  labor  and  duty  assigned  to  blm  as  aaeb. 
No  duty  whidl  the  master  owed  to  bis  servants 
vnft  being  done  by  the  ysrd  msstor  from  tbe 
negligent  performance  of  which  the  Injury  re- 
aulied." 

And  an  employer  Is  not  liable  where  a  serv- 
ant detailed  to  give  warning  to  the  men  on  board 
as  to  the  movement  of  articles  which  sre  being 
hoisted  on  board  s  ship  omits  to  perform  that 
duty  (Hermann  v.  Port  Blakely  Mill  Co.  [1896| 
71  Fed.  853)  ;  nor  where  the  plnlntlff  was  in- 
jured while  assisting  In  laying  Iron  pipe  In  a 
trench,  by  tbe  pipe  swinging  against  him  as  It 
was  lowered.  In  consequence  of  the  negllgeuce  <iC 
one  of  plaintiiTs  fellow  servants  In  glTtng  tbe- 
signal  to  lower  tbe  pipe  (Kennedy  v.  Allentown 
Foundry  &  Mach.  Works  (lOOni  49  App.  I>tr. 

78.  63  N.  Y.  Supp.  195)  ;  nor  where  rhe  proner 
signals  are  omitted  in  navigating  sh  ps  (Tbe 
Ciry  of  .Morwalk  [1893J  fi&  Fed.  W.  Tbe  Qtieea 
[18891  40  Fed.  694). 
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Where  brake-chatna  are  so  defective  that  a 
tirakeman  Is  Crequectly  compelled  to  go  ander 
tlie  car,  and  wbile  be  la  tbere  tbe  conductor 
•Ignala  for  the  train  to  start,  and  w  Injm-ea  bim, 
the  conductor's  negltgence,  not  tbe  broken 
obains,  la  regarded  as  tbe  proximate  cauM  of 
the  Injury.  Pease  t.  Chicago  &  N.  W.  B.  Co. 
(1S84)  ei  WU.  183,  20  N.  W.  008. 

A  conductor  of  a  train,  slgnaJlng  to  the  sn- 
glneer  to  go  forward,  la  a  fellow  aarvant  of  tbe 
engineer,  and  also  of  tbe  fireman,  who  was  In- 
Jared  by  the  negllgeat  act  of  the  conductor  In 
making  the  signal,  and  of  the  engineer  In  obeying 
It.  (J  rat  Us  Kansas  City.  P.  &  O.  B.  Co. 
(1900)  1S8  Ho.  880,  48  Xi.  K.  A.  899,  55  S.  W. 
108. 

m.  NegUffence  f»  earrykio  out  th9  «ppret«  or- 
ders or  regulation*  of  ihe  master. 

In  any  case  In  which  the  master  has  Issued 
41rectioDa  for  the  guidance  of  his  aerranta. re- 
specting the  manner  In  which  the  work  la  to 
be  done,  whether  those  directions  take  the  shape 
of  general  rules  or  of  specific  orders  ad  hone 
vloem,  any  delinquencies  of  wblcb  employees 
may  be  guilty  In  regard  to  the  mere  details  of 
the  work  to  which  those  orders  Or  ruiea  relate 
are  deemed  to  be  committed  by  them  as  mere 
•erranta.  In  many  Instances  It  is  easy  to  de- 
dace  tbe  result  from  the  conception  that  a  fel- 
low servant's  disobedience  to  ordera  la  not  one 
of  those  events  wblcb  a  master  Is  bound  to  an- 
ticipate as  likely  to  make  the  place  of  work 
nitsate.  Uealey  t.  New  Ywk,  N.  H.  ft  H.  B. 
Co.  <189T)  20  K.  I.  13S,  87  AU.  678. 

Evidence  that  the  mast»'a  directions  were 
not  followed  will,  under  such  clrcumatances,  be 
Tlewed  aa  simply  negativing  the  existence  of 
iwsllgence  on  his  part.  But  a  comparison  of 
the  cases  cited  below  with  those  reviewed  In  the 
preceding  subdivisions  shows  tbat  all  the  vari- 
oQS  groups  of  facts  aa  to  which  nonliability  haa 
iMen  predicated  on  this  ground  have  been  of 
•och  a  character  that  the  servant  would  have 
been  unable  to  recover,  quite  Irrespective  of  the 
clrcnmatance  that  the  negligence  committed  con- 
stituted an  Infraction  of  the  master's  orders. 
Indeed,  It  Is  clear,  both  upon  principle  and  au- 
thority, that,  ao  far  aa  the  availability  of  tbe 
-defenae  of  common  employment  Is  concerned, 
the  extent  of  tbe  master's  liability  Is  measured 
by  tbe  same  standard,  whether  Uie  act  wblcb 
caosed  tbe  injury  was  or  was  not  forbidden  hy 
him.    See  III.  I,  m,  anpro. 

1.  Oaset  of  iks  nonoba«rt>afu;e  or  tnadeguate  ob- 
»ervanoe  of  general  rttlea. 

Where  the  evidence  is  equally  consistent  with 
the  theory  tliat  the  Injury  waa  caused  by  neg- 
ligence in  snperrtslng  the  operation  of  trains, 
and  with  the  theory  that  It  was  caused  by  the 
fault  of  a  coservant,  tbe  plalntltF  cannot  recover. 
Booe  V.  Boston  A  A.  R.  Co.  (1874)  58  N.  Y.  217. 
The  coart  said:  "In  the  case  before  aa  It  ap- 
peared In  proof  that  the  train  on  wblcb  tbe 
plalntlfTs  Intestate  was  a  brakeman  went  out 
within  three  or  four  minutes  after  another  train, 
and  was  Itself  followed  by  a  third  train,  at 
about  the  same  distance  of  time.  Tbe  Injury 
which  resulted  In  tbe  death  of  the  plaintiff's 
intestate  waa  the  consequence,  aa  the  Jury  have 
found,  and  as  they  might  rightfully  find  from 
the  evidence,  of  those  trains  being  sent  out  ao 
near  together.  By  what  direction  they  started 
ao  nearly  at  the  same  time  does  not  appear. 
All  tbe  proof  that  relates  to  the  point  la  con- 
tained In  the  single  phrase  of  ono  of  the  wlt> 
aesaea,  who,  speaking,  not  of  tbe  time  of.  tbe 
accident,  but  of  the  time  of  his  testifying, 
says :  'The  head  conductor  who  has  charge  of 
sending  out  trains  !•  Mr.  Bockefeller.*  What 
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charge  Bockefeller  has  la  not  shown,  nor  whether 
be.  In  fact,  despatched  the  trains  In  question. 
It  does  not  appear  whether  be  was  Intrusted 
with  any  discretion  upon  tbe  subject  of  start- 
ing trains,  or  whether  any  regulations  on  the 
subject,  either  hy  a  prescribed  time-table  or 
otherwise,  bad  been  made  by  the  company.  But 
It  is  obvious  that  the  company  may  have  pre- 
scribed proper  and  safe  roles  in  respect  to  the 
starting  of  these  trains,  and  tbat  those  rules 
may  have  been  disregarded  by  tbe  persuna  who 
actually  started  these  trslns  so  near  each  other. 
It  may  be  conceded  that  It  is  the  duty  of  a  rail- 
road corporation  to  prescribe,  either  by  means 
of  time-tables  or  by  other  suitable  modes,  regu- 
lations for  running  their  trains  with  a  view  to 
their  safety  ;  but  It  Is  obvious  tbat  obedience  to 
these  regulations  must  be  Intrusted  to  tbe  em- 
pluyees  having  charge  of  the  trains.  .Such 
obedience  is  matter  of  executive  detail  which, 
in  the  nature  of  things,  no  corporation  or  any 
general  agent  of  a  corporation  can  personally 
oversee,  and  as  to  which  employees  must  be 
relied  upon.  .  .  .  Nothing  appears  In  the 
evidence  Indicating  that  any  distinction  exists 
between  tbe  dntyof  tbecompanyinstartingtralns 
and  in  subsequently  running  them.  In  the  al>- 
aenre.- therefore,  of  any  such  proof,  and  of  any 
proof  allowing  negligence  in  this  respect  on  tbe 
part  of  the  defendants,  the  case  must  be  deter- 
mined by  ascertaining  on  wblcb  party  tbe  bur- 
den of  proof  rests." 

The  principle  tbat  the  carrying  out  of  rules 
is  a  "matter  of  detail"  was  also  relied  upon  in 
Bryant  v.  New  York  C.  &  H.  B  B.  Co^  (1894) 
81  Hon.  164,  30  N.  Y.  Supp.  787. 

When  tbe  master  has  furnished — to  be  ob- 
served l>y  those  having  the  management  of  his 
business — such  rules  as  may  be  reasonably  es- 
sential to  tbe  safety  of  bla  employees  In  any 
emergency  or  condition  which  may  be  appre- 
hended In  the  service,  he  has  discharged  his  duty 
to  them  in  that  respect,  and  they  assume  tbe 
hazard  of  tbe  observance  of  the  regulations  by 
those  with  whom  the  dn^  rests  to  execute  them. 
Tully  V.  New  York  ft  T.  8.  8.  Co.  (1896)  10  App. 
Div.  4f)3,  42  K.  Y.  Supp.  29.  See  also  Drake  v. 
New  York  C.  ft  H.  B.  B.  Co.  (1894)  80  Hun,  490, 
30  N.  Y.  Supp.  671. 

In  International  ft  G.  N.  B.  Co.  v.  Hall  (1890) 
78  Tex.  657,  IS  8.  W.  108,  tbe  followlBg  cbarga 
was  approved :  "If  defendant  had  established 
or  provided  such  reasonable  rules,  regulations, 
etc.,  plaintiff  cannot  recover,  though  he  may 
have  been  hurt  through  failure  of  one  or  more 
of  his  fellow  aervanta  to  do  what  was  required 
of  him  or  them  under  the  rules  of  that  business, 
in  other  words,  If  defendant's  established  meth- 
ods of  management  of  that  branch  of  its  busi- 
ness were  reasonably  anfflclent,  had  Its  em- 
ployees observed  and  followed  them,  to  have  af- 
forded defendant  reasonable  protection  against 
the  danger  he  Incurred  when  working  on  the 
repair  track,  defendant  would  not  be  liable 
whether  its  other  employees  did  their  duty  or 
not." 

In  Dnrvln  v.  Munson  (1864)  9  Allen,  S96,  85 
Am.  Dee.  770,  the  defect  In  the  engine,  which 
the  plaintiff  alleged  waa  the  cause  of  his  In- 
Jury,  was  the  InsulBcIency  of  tbe  brake  to  pre- 
vent the  engine  from  running  off  while  It  waa 
turned  on  tiie  turn-table.  Tbe  defendant  pro- 
posed to  show  that  tbe  person  who  had  charge 
for  him  of  all  the  nglnes  on  the  road  had  given 
Instructions,  before  the  accident,  to  the  en- 
gineers, to  have  the  wheels  of  their  «ig!nes 
"chocked"  while  taming  on  the  turn-table,  and 
tbat  this  accident  occurred  by  tallore  of  some 
servant  of  tbe  defendant  to  obey  such  Instruc- 
tions. It  waa  held  that  the  exclusion  of  this 
evidence  was  error,  as  It  was  not  shown  tbat  the 
instruction  was  gives  or  known  to  the  plain* 
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tiff.  The  coart  laid :  "Proof  that  tbe  accldeut 
wUch  eauMd  tlie  Injury  to  the  pUlotltt  wai 
canted  by  the  neglect  of  a  fellow  servant  would 
have  been  a  defense  to  tbe  action :  and  tbe  offer 
went  to  that  extent.  Tbe  defects  of  tbe  en- 
jdne  IQ  the  abstract  were  not  tbe  gist  of  tbe 
plaintiff's  complaint,  but  Ito  defects  at  the  time 
and  for  tbe  service  in  wblcb  tbe  defwdant  al- 
lowed It  to  be  used  when  it  raq  onto  the  plain- 
tiff. If  It  were  Qt  and  sufflcfent  for  ose  In  tbe 
manner  In  wblcb  tbe  defendant  then  allowed  It 
to  be  used.  Its  IneufQclmcy  tot  other  service,  at 
other  times,  would  not  concern  the  plaintiff. 
Now  It  la  plain  that  a  machine  may  be  safe  and 
fit  for  one  oae.  when  It  la  not  for  another.  To 
put  an  extreme  case,  by  was  of  Illustration: 
Suppose  the  defendant  bad  a  worn-out  engine, 
unfit  for  any  service,  and  be  bad  given  orders 
that  It  should  not  be  run  at  ail ;  yet  some  work- 
man  had,  without  hla  knowledge,  undertaken  to 
ran  It ;  could  tbe  master  be  held  responsible  to 
the  fellow  servant?  Suppose  a  car  that  was  not 
fit  to  ran  with  steam  power  was  kept  for  use 
only  when  drawn  by  borscs ;  or  an  engine  wblcb 
bad  not  tbe  proper  appliances  for  a  locomotive 
was  employed  solely  as  a  stationary  engine ; 
would  an  unauthorized  change  of  tbe  use  make 
the  master  liable?  If  this  engine,  .when 
'chocked'  upon  tbe  turn-table^  was  absolutely 
aafe  against  tbe  possibility  of  manlng  off,  so 
that  It  needed  no  brake  at  all  In  that  position, 
and  it  was  not  permitted  to  be  turned  until  the 
blocking  was  applied  to  the  wheels.  It  would 
be  a  question  for  tbe  Jury  whether  the  want 
of  a  brake  was  the  cause  of  the  injury.  There 
Is  no  absolute  requirement  of  law  that  the  In- 
Jorloua  action  of  a  locomotive  engine  shall  be 
prevented  by  tbe  apedftc  expedient  of  a  brake. 
If  other  sufllcient  means  of  safety,  equivalent  In 
effect,  were  supplied,  that  is  all  tbat  is  neces- 
sary :  and  tbe  Jury  were  to  Judge  of  their  suf- 
flclracy.  The  tact  ttaat  the  orders  to  tbe  en- 
gineers were  not  known  to  the  plaintiff  would 
not  be  decisive,  because  the  question  on  that 
part  of  the  case  was,  whether  tbe  engineers  were 
careless,  and  by  their  failure  to  obey  instrnc- 
tlons  tbe  accident  occurred.  Tbe  evidence 
wblcb  was  rejected  should  therefore  have  been 
received,  as  having  a  direct  tendency  to  show 
whether  the  defuidant  used  such  precautions 
and  gave  such  roles  for  the  use  of  the  engine  In 
the  condition  In  which  it  waa  at  the  time  of  tbe 
accident,  as  made  It  then  a  proper  instrument 
for  tbe  service  to  which  it  was  to  be  applied." 

Where  all  the  testimony  shows  that  a  special 
(Oder  to  an  nglneer  to  run  hii  train  "two  hours 
late"  was  to  be  read  In  connection  with  the 
gei^eral  rules  of  tbe  company,  and  was  so  un- 
derstood by  all  tbe  employees  concerned,  and 
that  Buch  order  meant  that  tbe  train  was  to  ran 
wltb  reference  to  the  schedule  of  all  passenger 
trains,  and  never  to  encroach  upon  the  tima  of 
tbe  train  wblcb  It  followed,  tbe  company  cannot 
be  held  liable  for  injuries  which  a  brakeman  on 
the  train  in  front  received  through  the  negli- 
gence of  tbe  engineer  of  the  following  train 
In  running  It  too  fast.  Kenaelty  Baltimore 
ft  O.  K.  Co.  (1895)  166  Pa.  60,  30  Atl.  1014. 

Where  a  railroad  company  has  employed  a 
sufflclent  number  of  competent  servants  to  shift 
Its  cars  in  a  yard,  and  baa  promulgated  proper 
rules  for  the  management  of  the  business.  It 
Is  not  liable  for  tbe  consequences  of  a  brake- 
man's  falling  to  take  bis  proper  position  on  tbe 
top  of  moving  cars.  Potter  v.  New  York  C.  k 
H.  B.  B.  Co.  (1882)  136  N.  Y.  77,  82  N.  B.  808, 
IMstlngnlsblng  Fllke  t.  Boston  ft  A.  B.  Co. 
(1S73)  63  N.  T.  649,  13  Am.  Rep.  64S. 

In  Wright  V.  New  York  C.  R.  Co.  (1862)  25 
N.  ¥.  568,  it  was  sought  to  support  tbe  Judgment 
on  the  ground  of  the  Improper  arrangement  of 
tbe  time-tablea  at  tbe  point  where  tbe  eoIllBlon 
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took  ptac&  The  oourt,  however,  held  that  tba 
time-tables  ware  not  In  taolt,  but  that  tbe  col- 
lision grew  out  of  the  carelessness  of  tbe  em- 
ployees in  running  the  train  not  In  conformity 
with  tbe  time-tablea,  and  that  tbe  fault  was 
therefore  to  be  r^arded  as  that  of  a  fellow 
servant,  and  that  the  defendants  wei«  not  re- 
sponsible. 

An  employer  la  not  liable  toe  the  death  of  an 
employee  killed  by  the  fall  ot  a  cornice  wblcta 
be  was  engaged  In  putting  up  without  ancbora, 
where  be  voluntarily  assumed  tbe  rlslc,  and  the 
foreman  In  charge  <k  the  work  had  no  authority 
to  go  on  with  It  except  In  accordance  wltb  tbe 
plans  and  «peciflcatlgnsi  which  provided  for 
the  use  of  ancbora.  Homersky  v.  Winkle  Tarra 
Cotta  Co.  (1899)  178  Hi.  562.  58  N.  B.  346, 
Affirming  (lt;98)  77  III.  App.  42. 

The  duty  of  a  railroad  company  to  provide  its 
employees  a  reaaonaUy  aafe  plua  to  work  doea 
not  render  It  liable  for  Injuries  received  by  a 
brakeman  In  a  collision  between  his  train  and 
an  engine,  resulting  from  tbe  negligent  disre- 
gard by  the  engineer  of  such  engine  of  bis  or- 
ders to  proceed  on  a  track  other  than  ttaat  on 
wblch  tbe  train  was  running.  Healey  v.  New 
York,  N.  H.  &  H.  B.  Co.  (1897)  20  B.  L  136,  37 
Atl.  676. 

Even  If  It  be  assumed  that  rules  for  signals 
at  crossings  and  as  to  speed  are  available  to 
an  employee,  tbe  negligence  of  the  conductor 
and  engineer  of  a  train  in  falling  to  make  such 
signals,  and  In  running  at  neesslve  speed.  Is 
that  of  fellow  servants  as  regards  a  sectltm 
hand.  Wright  v.  Soutbem  B.  Co.  (1897)  80 
Fed.  260. 

Tbe  defendant  la  not  entitled  to  a  nonsolt 
wbure  the  evidence  leaves  It  nncertain  wbetber 
the  Injnry  was  caused  by  tbe  miscondact  of  the 
plalntlTs  coservants  In  violating  a  duly  promul- 
gated rule,  or  whether  at  the  time  tbe  Injury 
was  received  tbey  were  acting  witboat  any 
regulations,  and  simply  following  a  dutger- 
ons  practice  sanctioned  by  time  and  cus- 
tom. Doing  V.  New  York,  O.  &  W.  B.  Co.  (1S97> 
151  N.  T.  679,  45  N.  E.  1028. 

A  railroad  company  la  not  liable  for  the  death 
of  a  brakeman  in  a  collision,  on  tbe  ground  that 
tbe  train  despatcber  sbonld  have  warned  the 
conductor  of  the  following  train  of  the  preceding 
one,  where  a  despatch  bad  been  forwarded  to 
tbe  side-tracking  station  in  ample  time  to  af- 
ford an  opportunity  to  side-track  tbe  first  train 
but  for  its  delay  in  reaching  the  ststton,  and 
the  conductor  bad  been  warned  to  guard  acnlim 
the  following  train,  and  knew  of  tbe  Increased 
danger,  and  took  no  precautions  to  guard  acalnsr 
it  Harrington  v.  Lake  Shore  &  M.  S.  B.  Co. 
(1894)  83  Hun,  365,  31  N.  Y.  Supp.  010. 

The  plaintiff's  action  waa  also  held  not  to  be 
maintainable  on  this  ground  In  tbe  following 
cases:  Pittsburg,  C.  &  St.  L.  B.  Co.  t.  Hen- 
derson (1882)  37  Ohio  St.  649  (trainmen  Injured 
through  collision  resulting  from  the  negligence 
of  an  employee  sent  to  flag  an  approaching 
train) ;  Nllea  v.  New  YoA  C.  ft  H.  R.  R.  Ob. 
(1897)  14  App.  DlT.  B8,  43  N.  T.  Snpp.  751 
(engineer  ran  bis  train  past  a  block  signal  so 
that  it  came  Into  collision  with  another  aUind- 
Ing  on  the  track)  ;  Evansvllle  ft  T.  H.  R.  Co. 
V.  Tohlll  <1895)  148  Ind.  49.  41  H.  O.  70». 
Rehearing  denied  In  148  Ind.  60,  42  N.  B.  352 
(collision  caused  by  conductor's  mnning  train 
past  station,  instead  of  slde-traclclng,  an  re- 
quired by  tbe  relations) ;  Simpson  v.  Central 
Vermont  R.  Co.  (1896)  S  App.  DIv.  614.  39  X. 
Y.  Supp.  464  (same  species  of  aecldeiU) ;  North- 
ern P.  R.  Co.  V.  Poirier  (1897)  167  U.  S.  48.  42 
L.  ed.  72.  17  Sup.  Ct.  Bep.  741  (collision  eaosed 
by  conductor's  disregard  of  rale  as  to  miutfnic 
a  train  closely  behind  another) ;  Ford  v.  X<ake 
Shore  ft  M.  S.  B.  Co.  (1888)  117  N.  Y.  6BB,  22 
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N.  B.  946  (disregard,  bj  employee*  of  rules 
re){ul&tiii£  tbe  loading 'of  cars)  ;  Hyrnes  r.  New 
York.  Lb  B.  ft  W.  B.  Co.  (188&>  113  N.  Y.  251, 
4  L.  R.  A.  161.  21  N.  B.  60  (railroad  company 
not  liable  for  the  n^llcence  of  Its  employees  In 
making  Inspection  of  loaded  cars  which  Is  tm- 
poned  on  them  by  Its  mles)  ;  Rutledge  t.  Mis- 
souri P.  B.  Co.  (1894)  123  Uo.  121,  24  8.  W. 
loss,  27  B.  W.  827  (brakeman  thrown  off  car 
by  a  sadden  check  In  Its  movements  consequent 
upon  a  fellow  serrant'a  giving  a  signal  to  the 
engineer  In  breach  of  tbe  custom  tc  use)  ;  Den* 
ver  &  R.  G.  R.  Co.  v.  Slpes  (1896)  23  Colo. 
220,  47  Pac.  2S7  (railroad  company  not  liable 
for  the  consequences  of  a  conductor's  negligence 
In  lalUsg  to  observe  a  rule  of  tbe  company  with 
respect  to  the  closing  of  switches)  ;  Davis  v. 
Htaten  Island  Rapid  Transit  B.  Co.  (1896)  1 
App.  Dlv.  178.  37  N.  Y.  Supp.  157  (switch  left 
open  by  conductor — brakeman  Injured)  ;  Moeller 
V.  Delaware,  ]j.  *  W.  B.  Co.  (1897)  13  App. 
Dir.  467,  43  N.  T.  Supp.  603  (car  repairer  In- 
jured by  follow  servant's  failure  to  put  out  a 
signal  flag>  :  Enrlght  v.  Toledo,  A.  A.  &  N.  M. 
K.  Co.  (1S'J2)  93  Ulch.  409,  C3  N.  W.  536  (en- 
gineer disregarded  i-ute  requiring  freight  trains 
to  approach  stations  under  full  control)  ;  Peter- 
son V.  Chicago  k  N.  W.  R.  Co.  (1887)  67  Mich. 
102.  34  N.  W.  260  (no  signal  flag  placed,  as 
required  by  rules  to  protect  car  repairers) ;  Ben* 
fro  T.  Chicago,  R.  I.  &  P.  B.  Co.  (1886)  86  Mo. 
302  (breach  of  rules  made  for  the  protection  of 
car  repairers)  ;  Duthle  v.  Caledonian  B,  CO. 
tl896)  25  8c  Sess.  Cas.  4tli  series,  934  (breach 
of  rule  recinlring  foremen  of  track-repairing 
gangs  to  set  a  loiAout)  ;  Whalen  v.  Michigan  C. 
K.  Co.  (1897)  114  Mich.  612.  72  N.  W.  323 
(brakeman  or  (conductor  failed  to  pull  automatic 
cord  when  brakes  were  whistled  for)  ;  Lunqulat 
T  nuluth  Street  B.  Co.  (1896)  65  Minn.  887, 
07  N.  W.  1(K)6  (warning  signal  not  given,  as 
prescribed  by  rules)  ;  McDonald  v.  New  York 
C.  &  H.  R.  R.  Co.  (1802)  63  Hun,  &S7,  18  N.  Y. 
Supp.  609  (engineer's  breach  of  rule  requiring 
him  to  examine  engine)  ;  Henry  v.  Lake  Shore 
&  M.  S.  R.  Co.  (16b2)  49  Mich.  13  N.  W. 

832  (rules  requiring  engineer  to  obey  certain 
signals  were  violated  by  an  engineer)  ;  Terre 
Haute  &  1.  R.  Co.  v.  Leeper  (1895)  60  111.  App. 
194  (signals  at  switch  disregarded)  ;  Miller  v. 
Southern  I-.  Co.  (1891)  20  Or.  285,  26  Pac.  70 
(breach  of  rule  as  to  adjustment  of  switches)  ; 
Cooper  V.  New  York,  O.  &  W.  B.  CO.  (1898)  25 
App.  Dlv.  383.  49  N.  Y.  Supp.  481  (freight  cars 
left  on  a  siding  without  setting  brake). 

2.  Gate*  of  neffUjience  in  carrying  out  »peci/lo 
ordera. 

A  railway  company  Is  not  liable  for  an  Injury 
dne  to  the  neglect  of  orders  properly  commonl- 
cuted  by  the  empl'>yer'B  represmtatlve  ns  to  the 
running  of  trains.  Galveston,  H.  A  S.  A.  R. 
Co.  v.  Smith  (1890)  76  Tex.  611.  18  S.  W.  562; 
Chlci^o.  St.  L.  A  N.  O.  R.  Co.  v.  Doyle  (IS9») 
UO  Miss.  977  (where  a  conductor  went  on  past 
u  station  without  getting  instructions,  as  the 
train  despatcher  had  directed,  with  regard  to 
the  future  movements  of  the  train). 

A  railway  company  Is  not  liable  for  Injuries 
dne  to  the  negligence  of  an  engineer,  who, 
against  orders,  moved  a  train  out  of  a  sldtng, 
and  thus  caused  It  to  collide  with  another  owing 
to  Its  being  provided  with  a  defective  headlight. 
New  York,  C.  A  St.  L.  R.  Co.  v.  Perrlgiiej  (1894) 
138  Ind.  414.  34  N.  B.  233.  3T  N.  E.  976. 

Where  the  road  superlntendi^it  of  a  railway 
coDapany  disobeys  tbe  manager's  order  not  to 
take  a  train  across  a  defective  bridge  the  ease 
should  go  to  the  Jury  on  the  question  whether 
such  an  order  was  given.  Carney  v.  Caraquet 
R.  Co.  (1890J  29  N.  B.  425. 

No  action  Is  maintainable  where  the  caoss 
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of  the  accident  wtts  the  sudden  opening  of  a 
trap  door  In  a  passage,  from  below,  by  a  co- 
servant  of  tbe  plaintiff  in  disobedience  to  ex- 
press orders  of  a  foreman,  the  result  being  that 
the  plaintiff  fell  throogh  the  opening.  Anthony 
v.  Lceret  (1887)  105  N.  Y.  591,  12  N.  E.  561. 

The  failure  of  a  brakeman  on  a  train  to 
stop  the  same  when  he  sees  a  fellow  servant 
upon  a  railroad  bridge  in  what  will  be  a  dan- 
geroua  position  It  tbe  train  proceeds,  by  reason 
of  which  such  fellow  servant  Is  Injured,  will  not 
render  the  company  liable,  although  be  Is  di- 
rected by  the  superintendent  to  move  tbe  train 
across  the  bridge.  Austin  ft  N.  W.  B.  Co.  t. 
Bcatty  (1894)  6  Tez.  CIt.  App.  600,  24  S.  W. 
934. 

An  emph^er's  orOer  to  lower  a  beam  daring 
the  construction  of  a  bridge  does  not  render 

him  liable  for  tbe  act  of  an  employee  charged 
with  the  execution  of  tbe  order.  In  lowering  the 
beam  so  carelessly  as  to  luQlct  an  injury  on  a 
fellow  BU-vant.  Ryan  v.  McCully  (1894)  123. 
Mo.  630,  27  8.  W.  688. 

a.  FaiUin  to  pfps  inttmeUon. 

Where  a  servant  has  notice  of  the  general 
risks  and  dangers  of  his  employment,  as,  for  ex- 
ample, that  many  of  the  cars  which  he  la  re- 
quired to  handle  as  a  switchman  are  deCeetive, 
the  master  is  not  guilty  of  negligence  In  talllnr 
to  notify  him  of  each  particular  defect,  as  such 
duty,  If  required.  Is  one  necessarily  devolving 
on  fellow  servanta  for  whose  particular  acts 
of  negligence  the  master  Is  not  responsible. 
Chesapeake  A  O.  R.  Co.  v.  Henness^  (1898)  88 
C.  C.  A.  307,  96  Fed.  713. 

Evidence  that  an  employer  referred  a  servant 
to  an  experienced  fellow  employee  for  Informa- 
tion as  to  the  proper  manner  of  dealing  with 
a  mlsE^nt  charge  of  dynamite,  and  that.  In 
consequence  of  following  the  instruction  given, 
the  servant  was  killed,  is  Insnfflclent  to  support 
a  charge  of  n^ligenee  on  the  employer's  part. 
Welch  T.  Qraca  (1887)  167  Ifass.  S80.  46  N.  B. 
387. 

o.  IfegHgenet  in  manipulation  of  the  lastrmnM- 
ialities  during  the  progreea  of  the  leorft. 

Below  are  tabulated  under  headings  calcu- 
latdd  to  facilitate  comparison  with  III.  c,  d, 
^upra,  a  number  of  cases  Illustrating  tbe  non- 
liability of,  "-.be  master  for  negligence  In  handling 
the  ins:  jientalltles,  under  various  clrcum- 
fitancce,  ujrlng  the  actual  progress  of  the  woA- 
See  also  V.  f,  I.  aupro. 

1.  BtmdUng  roJIwov  oorv  and  Uteomotlvtt. 

A  railroad  company  may,  subject  to  its  duty 
to  provide  proper  rules,  commit  tbe  handling 

of  Its  trains  and  cars  upon  Its  road  and  lu 
Us  yards  to  Its  employees,  so  as  to  avoid  lia- 
bility to  employees  from  negligence  in  tlie  handl- 
ing of  the  same.  Sanner  v.  Atchison,  T.  ft  8. 
V.  R.  Co.  (1897)  17  Tez.  CiT.  App.  337,  43  S. 
W.  033. 

Such  a  company,  therefore,  cannot  be  held 
liable  for  an  injury  to  a  laborer  on  a  construc- 
tion train,  where  the  plaintiff  seeks  to  recover 
on  the  theory  that  a  special  duty  was  Incumbent 
on  tbe  euRlnecr  In  charge  to  see  that  the  cars 
were  safely  coupled  before  starting.  Ryan  v. 
Cumberland  Valley  R.  Co.  (1854  )  23  Pa.  384. 

A  trainband  cannot  recover  for  Injuries 
caused  by  the  act  of  the  ordinary  servants  of 
the  company  In  making  np  a  train  of  cars  wllh 
platforms  of  unequal  height,  under  the  direction 
of  the  station  master.  Hodgklns  Eastern  B, 
Co.  (1876)  119  Mass.  419. 

Negligence  In  making  up  a  train  was  treated 
as  a  breach  of  a  nondelegable  duty  In  Norfolk 
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A  W.  R.  Co.  Nackols  (18d5)  dl  Ta.  1Q5,  21 
8.  E.  342,  explalnlDS,  on  this  thetaj.  Moon  T. 
Richmond  &  A.  B.  Co.  (1884J  78  Ta.  746,  49 
Amu.  Rep.  401. 

Nor  can  a  trainband  recorcr  for  It^oilM 
caused  bj  a  eoaerrant's  nesleet  to  observe  the 
naoal  caatom  of  ebaining  up  a  defective  draw- 
bead  on  a  car.  Arnold  Delaware  &  H.  Canal 
Co.  aSdO)  125  N.  T.  15,  26  N.  E.  1064. 

No  acthm  can  be  nalntalned  wbero  a  oolllslon 
la  cansed  b7  tbe  racklesmeas  of  an  engineer 
(Wrigbt  V.  New  York  C.  R.  Co.  [18621  25  N.  T. 
562)  ;  nor  where  a  train  la  run  at  ezcesalve 
speed,  and  bu  derailed  (Stetler  t.  Chicago  A  N. 
W.  a.  Co,  11S79]  46  WlB.  497,  1  N.  W.  112; 
Sherman  Rochester  &  8.  R.  Co.  [1853]  15 
Barb.  574)  ;  nor  where  an  engineer  runs  hta 
engine  against  a  brakeman  (Fowler  t.  Chicago 
A  N.  W.  R.  Co.  [1884]  61  Wig.  l&O.  21  N.  W. 
40)  ;  nor  where  a  conductor  of  a  work  train 
mna  it  without  a  light  and  Injnrea  a  track- 
man (Coon  V.  Syracuse  *  IT.  B.  Co.  [1851]  5 
N.  Y.  402) :  nor  where  an  engineer  dlaregards 
tbe  signala  at  a  switch,  and  so  runs  bla  train 
on  to  a  siding  (Terre  Hante  A  I.  B.  Co.  v.  Leep- 
er  [1895]  60  111.  App.  194}  ;  nor  where  an  en- 
gineer caused  tbe  death  of  a  fireman  bj  bis 
failure  to  notice  a  red  light  at  a  switch.  II- 
IlnoU  C.  U.  Co.  T.  Hosier  (1802)  46  lU.  App. 
205. 

In  Howard  t.  Denver  A  B.  O.  B.  Co.  (1886) 
20  Fed.  837,  tbe  court  rejected  tbe  contention 
that,  because  the  locomotive  operated  by  the  de- 
linquent was  In  the  waj,  and  collided  with  de- 
cedent's train,  the  track  was  not  clear,  and 
therefore  the  master  had  failed  In  bis  duty  of  I 
providing  a  safe  place  for  the  employee  to  work 
In  and  upon.    See  IV.  a,  «upni. 

A  general  charge  in  favor  of  defendant  In  an 
action  by  a  brakeman  agalaat  a  railroad  com- 
pany for  personal  Injuries  allied  to  have  been 
caused  by  a  defective  appliance  for  controlling 
the  motion  of  the  engine  should  be  given  where 
the  only  defect  was  In  tbe  brake  of  the  engine, 
and  the  shock  causing  the  Injuries  was  caused 
by  putting  the  engine  In  motion,  and  there  is 
no  evidence  that  the  defective  brake  contrlbnted 
to  causing  tbe  injuries.  Highland  Ave.  A  B. 
R  Co.  V.  Miller  (1898)  120  Ala.  535,  24  So.  955. 

A  brakeman  on  a  train  ordered  to  mn  ahead 
of  another  train  under  clrcomstances  requiring 
the  employees  In  control  to  look  oat  for  such 
train  and  keep  out  of  Its  way  cannot  recover 
for  a  collision  caused  by  the  failure  of  the  con- 
ductor and  engineer  of  bis  train  to  sidetrack 
the  otlier  train.  Hoot«  t.  Beech  Creek  B.  Co. 
(1893)  154  Pa.  862,  26  Atl.  315. 

Leaving  cars  standing  on  side  tracks  on  each 
side  of  the  main  track  In  a  switch  yard,  In  such 
close  proximity  as  to  obstruct  tbe  view  of  a 
wagon  road  crossing  the  tracks  at  right  angles, 
in  consequence  of  which  a  foreman  of  a  gang  of 
moa  in  tbe  yard,  whose  business  it  waa  to  lo- 
<^te  the  stored  cars  and  see  that  tbe  wagon  way 
was  left  open,  was  killed  by  a  collision  between 
no  pnglne  on  which  he  was  riding  and  a  loaded 
wagon,  la  negligence, — either  his  own  contribu- 
tory negligence  or  the  negligence  of  bis  fellow 
si>rvant8.  Uebert  v.  Delaware  A  H.  Canal  Co. 
(1891)  41  N.  Y.  S,  K.  860,  16  N.  Y.  Supp.  561. 

An  engineer  cannot  rceover  where  he  Is  in- 
jured through  running  his  train  against  some 
box  cars  left  standing  on  the  main  track  owing 
to  the  negligpnce  of  the  station  ain>nt.  Brown 
T.  Minneapolis  A  St.  L.  R.  Co.  (1884)  31  Minn.  ' 
Sr.H,  18  X.  \V.  834.  I 

Though  an  engineer  may  be  charged  with  the 
duty  of  Instructing  an  engine  wiper  when  the 
lniier'8  foreman  is  absent,  the  former  does  not ' 
xtand  In  the  relation  of  vice  principal  to  the  i 
latter  In  regard  to  bis  woi^  of  shifting  and 
.>4      K.  A. 


making  up  trains.  South  Florida  B.  Cb^  t. 
Weese  (1898)  82  Fla.  212,  18  Bo.  438. 

A  railway  company  Is  not  liable  for  tbe  death 
of  a  brakeman,  who,  after  a  train  had  separated 
owiiv  to  a  defect  In  the  couplings  of  one  of 
the  rear  ears,  bad  undertaken  to  repair  the  de- 
fect, and  was  killed  by  tbe  negligence  of  the  en- 
gineer in  backing  op  the  cars  in  the  forward 
part  of  the  train.  Course  v.  New  York.  L.  B. 
A  W.  B.  Ok  (1888)  17  N.  T.  8.  B.  716,  2  V.  T. 
Supp.  812.  Afflrmed  In  (1889)  117  N.  X.  692,  22 
N.  E.  1133. 

The  retention  of  a  car  of  another  road  in  the 
yards  of  a  railroad  company  after  it  has  been 
ordered  to  be  returned  as  defective,  by  tlie 
yardmaster  or  crews  In  the  yard.  Is  the  act  of 
a  fellow  servant  of  a  switchman  Injured  while 
attempting  to  couple  sucb  car  to  another  tor 
the  purpose  of  removing  it  from  the  yard. 
Atchison.  T.  A  S.  F.  R.  Co.  T.  Meyers  (1896) 
22  C.  C.  A.  268.  46  U.  S.  App.  226,  7B  Fed.  443, 
previous  appeal  (1894)  11  C.  C.  A.  439,  24  U. 
S.  App.  295,  68  Fed.  7S3.  The  court  said: 
"The  only  vice  principal  or  repreamtatlve  of 
the  railroad  company  in  the  occurrences  of  the 
day  was  the  inspector,  and  he  represented  the 
company  only  in  tbe  inspection  of  the  car,  and 
in  the  giving  of  notice  of  defects.  Tbe  company 
owed  to  tbe  defendant  In  error  no  duty  In  re- 
spect to  the  time  or  manner  of  return.  If  Ibe 
car  had  been  retained  In  the  Santa  F£  yards  bj 
the  order  or  authority  of  a  general  superintend- 
ent or  other  general  olBcer  ot  tbe  company,  and 
the  plaintifT,  being  required  to  wu-k  about  It. 
bad  suffered  injury  by  reason  ot  its  defective 
condition,  he  would  doubtless  have  had  cauae 
for  complaint ;  but  the  crews  engaged  in  llie 
yards  at  Streator,  including  yard  master,  fore- 
men, and  engineers,  were  at!  his  fellow  servatits, 
and  for  what  they  did  with  tbe  car  after  the 
Inspection,  and  after  notice  that  It  waa  to  be 
returned  to  tbe  other  road,  the  plaintiff  In  error 
is  not  amenable." 

A  street-railway  employee  injured  In  a  col< 
llslon  with  an  empty  car  which  ran  down  ao 
incline  because  the  brake  was  not  properly  set 
by  a  fellow  servant  cannot  recover  therefor. 
Hoover  V.  Carbon  County  Electric  B.  Co.  (1899) 
191  Pa.  148,  48  AtL  74. 

2.  Operating  hand  eara. 

Tbe  negligent  operation  of  a  band  ear  by  a 
section  foreman  Is  not  a  delinquency  imputable 
to  the  company.    Martin  v.  Atchison,  T.  A  8. 

P.  R.  Co.  (1897)  166  U.  S.  399,  41  L.  ed.  1031, 
17  Sup.  Ct.  Rep.  603  (see  as  to  this  case  under 
V.  f,  tuprai  ;  Northern  P.  R.  Co.  r.  Charles 
(1896)  162  U.  S.  359,  40  L.  ed.  999,  16  Sup.  a. 
Itep.  848  (excessive  speed) ;  Olson  t.  Sl  Paul. 
M.  A  M.  R.  Co.  (ISSS)  38  Minn.  117,  35  N.  W. 
S66  (foreman  took  no  precaution  to  secure  bit 
hand  car  against  a  collision);  Justice  v.  Peuo- 
sylvania  Co.  (1892)  130  Ind.  321,  30  N.  E.  303 
(workman  struck  by  lever  of  hand  car). 

3.  Improperly  plaeinff  the  food*  on  rattwap  Mr* 
and  other  vehiolet. 

That  a  railway  company  Is  not  liable  for  In- 
juries due  to  the  improper  manner  in  whlcb 
railway  cars  are  loaded  has  been  bdd  In  Con- 
ger V.  Flint  A  P.  U.  R.  Co.  (1891)  88  Ulch.  78, 
48  N.  W.  695  (carelessly  placed  side  stake 
allowed  log  to  fall  so  that  train  was  derailed) ; 
l.olltn  V.  Michigan  C.  R.  Co.  (1900)  124  Mich. 

:n,  —  L.  R.  A.  ,  82  N.  W.  828 :  Indianapolis 

A  8t.  L.  R.  Co.  V.  Johnson  (1885)  102  Ind 
352,  26  N.  K.  200:  Fitzgerald  v.  Boston  A  A.  B. 
Co.  (1SD2)  156- Mass.  293,  31  N.  E.  7  (bales 
of  bay  carelessly  stowed)  ;  Sweeney  v.  Page 
(1892)  64  Hun,  172,  18  N.  T.  Supp.  890  (car 
Jolted,  throwing  a  beaTy  stone  forward,  the  i«- 
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mlt  being  tbat  the  plaiatiff  was  pasbed  off)  ; 
Balle;  r.  Delaware  A  H.  Canal  Co.  (1808)  27 
App.  DIt.  305,  150  N.  Y.  Supp.  87  (loaded  car,  as 
«  whole,  not  aQ  appliance,  as  the  trial  Judse 
laid  down  In  his  charge — projecting  timber). 
In  the  last-cited  ease  the  court  said :  "It  Is  the 
•clear  datj  ot  the  master  to  at  all  times  famish 
the  servant  safe  material  with  which  to  do  the 
-work  required,  so  far  as  the  exercise  of  reason- 
-able  care  In  oelectlon  and  Inspection  can  make 
them  so.  But  the  use  of  such  material  Is 
necessarily  the  woifc  of  tb«  servant.  Wbo- 
■ever  accepts  serrlce  nnder  the  master  does 
«o  with  the  knowledge  that  It  Is  the  serv- 
^iit,  and  not  the  master,  who  will  cause  any 
Injui7  that  may  result  from  a  careless  use  of  the 
material  so  furnished.  And  so  far  as  protection 
.against  such  careless  use  Is  concernued,  be  can. 
In  reason,  expect  do  more  from  the  master  than 
that  competent  coeerrants  be  employed,  and  a 
Judicious  system  be  adopted  for  carrying  out 
the  work.  The  car  Is  furnished  for  the  express 
SHirposo  of  being  loaded  and  run  over  the  road, 
and  the  brakeman  la  one  of  the  employees,  and 
the  man  who  loada  and  Inspects  the  loading  is 
-another  whose  duty  It  Is  to  carry  oat  that  pur- 
pose. Eadi  uses,  within  his  own  sphere,  the 
«ar  fomlabed  by  the  master,  and  both  are  en- 
cased In  carrying  out  the  purpose  for  which 
it  Is  famished.  Barely  the  loading  of  the  car 
was  not  an  act  'pertaining  to  the  duty  the  mas- 
ter owes  to  his  semnts'  any  more  than  rooning 
It  over  the  road  was  such  an  act ;  and,  hence, 
within  long-settled  rules,  the  master  Is  not  liable 
toT  negligence  In  loading  It." 

In  Atchison,  T.  ft  8.  F.  B.  Co.  v.  Seeley  (1894) 
.64  Kan.  21,  37  Fac.  104,  the  court  declined  to 
follow  Dewey  t.  Detroit,  G.  H.  ft  M.  B.  Co. 
(18S3)  97  Ulcb.  329,  22  U  R.  A.  292.  66  N.  W. 
756  (see  VII,  b,  6,  Infra),  and  held  the  company 
liable  for  Improper  loading.  See  III.  d,  11,  «upra. 

A  Similar  principle  Is  applicable  with  regard 
to  tlie  loading  of  other  Unds  of  Tehldet.  Tbas, 
It  Is  held  that  tbe  supervision  of  tbs  loading  of 
an  elevator  Is  a  mere  detail  of  the  work.  Den- 
enfeld  Baumann  (1S88>  40  An.  XMt.  002, 
SB  N.  Y.  Supp.  110. 

80,  a  proprietor  of  Iron  wo^  U  not  liable 
for  an  Injury  to  an  employee,  caused  by  the 
negligent  manner  In  which  coemployees  loaded 
Iron  upon  an  Iron  wagon  or  buggy.  Bemlsch  T. 
Roberta  (1891)  143  Fa.  1,  21  Atl.  998. 

Bo,  an  employer  is  not  liable  for  Injuries  to 
an  employee  through  the  capsizing  of  a  car 
iiaving  a  superstructure  for  handling  timbers  not 
^iangerons  If  properly  used,  dne  to  tbe  overload- 
ins  of  such  car  by  coemployees.  Callaway  v. 
Allem  (1894)  12  C.  C.  A.  114,  24  U.  8.  App. 
S89,  64  Fed.  207.  The  court  said :  "The  pri- 
mary cause  of  the  accident  was  the  cardess  and 
nesligent  use  of  tbe  csr  1^  Anderson  and  tbe 
anen  nnder  him.  The  we^t  of  evidence  Is  elwr 
that  the  c^,  with  the  added  snperstructiire,  was 
not  ordinarily  or  necessarily  dangerous,  if  care- 
fully bandied  and  not  overloaded.  .  .  .  The 
«Tldeace  shows  clearly  that  tbe  car  was  over< 
loaded.  The  timbers  vrere  too  heavy  for  the 
counterbalancing  weight,  and  that  was  the  fault 
of  coemployees,  and  was  tbe  primary  and  eon- 
trolllnx  cause  of  the  accident." 

Cases  Involving  Injuries  from  ths  Improper 
loading  of  cars  often  turn  npou  the  question 
whether  the  servant  assumed  tbe  risk  as  one  of 
those  ordinarily  Incident  to  the  service.  With 
tbeae  we  are  not  ctmcemed  In  this  note.  In 
other  eases  tbe  lisbiUty  of  a  rsUroad  company 
Tor  Injuries  caused  by  foreign  cars  so  loaded 
that  tbe  freight  upon  them  projects  over  the 
ends  has  been  referred  to  the  consideration 
whether  It  Is  negligence  to  receive  Into  a  train 
<mrs  loaded  In  this  manner.  In  cme  case  tbe 
sround  has  been  taken  that  Its  acceptance  is 
54L.il  A.  I 


merely  a  fact  bearing  upon  the  question  of  the 
company's  negligence.  LonlSTllle  ft  N.  R.  Co.  v. 
Gower  (1887)  85  Tenn.  473,  3  S.  W.  824.  In 
another  It  has  beea  held  that  tbe  court  may 
pronounce  the  company,  as  a  matter  of  law,  not 
to  be  guilty  of  negligence  in  exposing  a  servant 
to  a  risk  of  this  character.  Northern  C.  R.  Co. 
V.  Husson  (1882)  101  Pa.  1,  47  Am.  Uep.  090; 
Day  V.  Toledo.  C.  8.  ft  D.  R.  Co.  (1880)  42  Ulcb. 
C23,  4  N.  W.  203. 

But  this  theory  of  the  circumstances  Involved 
In  cases  of  this  class  suggeata  a  standpoint  dlf* 
ferent  from  tliat  occupied  In  tbe  cases  la  which 
the  responsibility  of  the  master  has  been  dis- 
cussed with  special  reference  to  tbe  existence  of 
a  duty  to  ascertain  tbe  condition  ot  tbe  cars 
Which  tbe  servants  are  required  to  handle,  and 
the  right  to  maintain  an  action  Is  tested  by  aa 
examination  of  tbe  question  whether  that  duty 
is  assignable  or  absolute.  This  question  can 
only  be  material  when  it  has  been  determined 
that  tbere  has  been  a  breach  ot  duty.  See  III. 
q,  t,  f  upro. 

In  a  later  subdivision  It  will  be  shown  that 
the  negligence  ot  on  employee  In  Inspecting  a 
railway  car  with  a  view  to  ssoertaUilng  whether 
It  is  properly  loaded  Is  that  of  a  mere  coservant 
of  tbe  trainmen.    See  VII.  b,  6,  infra. 

A  master  U  not  liable,  where  bis  foreman  in 
helping  to  onload  lumber  from  a  wagon  allowed 
a  roller  to  fall  off  upon  a  servanL  Lundberg  v. 
SbevUn-Carpenter  Co.  (1897)  88  Ulnn.  186, 
70  N.  W.  10T8. 

4,  Unloadint/  ratlwcjf  oar*  or  other  rskfolM. 

Compare  the  cases  cited  T,  o,  7,  infra. 

A  conductor  of  a  freight  train  acts  as  a  mere 
servant  In  helping  a  brakeman  to  unload  a  nr. 
Louisville,  N.  A.  ft  C.  R.  Co.  v.  Southwick  (1896) 
16  Ind.  App.  486,  44  N.  B.  268. 

6.  IfM^wlsMv  nHtehea. 

Tbe  duty  of  opening  and  dosing  s  swlteb  In 
the  ordinary  operation  of  a  rallrcad  is  not  one 

ot  the  personal  duties  of  the  master,  but  a 
duty  of  operation.  St.  Louis,  I.  M.  ft  S.  R.  Co. 
V.  Needham  (1894)  2&  L.  R.  A.  888,  11  C.  C.  A. 
&6,  27  U.  8.  App.  227,  68  Fed.  107.  Th«  court 
said:  "The  roadbed,  ties,  tratAs,  stations, 
rolling  stock,  and  all  tbe  appurtenances  of  a 
well-equipped  railroad  together  ccmstltnte  a 
great  machine  tor  transportation.  It  Is  the 
duty  of  tbe  railroad  company  to  use  ordinary 
care  to  tumleh  a  sound  and  reasonably  safe  ma- 
chine, to  use  due  diligence  to  keep  It  in  proper 
repair,  and  to  use  ordinary  care  to  employ  rea- 
sonably competHit  servants  to  operate  It ;  but, 
when  this  duty  Is  performed,  the  duty  rests 
upon  the  servants  to  (^erate  It  carefully.  In 
tbe  case  btfore  ns  there  la  no  evidence  tbat  the 
conductor  who  negligently  left  the  switch  open 
was  not  selected  wltb  reasonable  care.  There 
Is  no  claim  tbat  there  was  any  defect  In  the 
switch  that  hindered  or  prevented  the  conductor 
from  closing  It.  Tbe  company  fumlahed  a 
swltdi  snfflelent  to  move  the  rslls,  and  used  das 
core  in  selecting  the  servant  to  operate  It.  Be- 
fore this  servant  commenced  to  operate  It,  tbe 
switch  was  closed,  so  that  the  passenger  train 
on  which  the  decedent  was  killed  might  have 
passed  In  safety.  It  became  tbe  duty  of  tbe 
conductor,  in  tbe  operation  of  tbe  railroad,  to 
open  this  switch  and  to  run  bis  train  through 
It  upon  the  spur  track.  He  did  so.  It  then  be- 
come his  duty  to  take  his  train  off  the  spar 
track,  and  to  close  tbe  swltcb.  He  took  his 
train  off,  and  proceeded  south,  but  carelessly 
left  tbe  switch  open.  His  negligence  was  not  in 
tbe  constractlon,  preparation,  or  repair  of  the 
railroad,  but  In  Its  operation.   Tbe  railroad  was 
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safe  before  be  made  It  ansafe  bj  his  nesllgeoce 
In  operating  It,  aud  he  was  dlscliacging  none  of 
the  peraonal  duties  ot  the  mauer,  but  one  of 
the  duties  of  the  aervant,  whea  he  becmme  guilty 
of  the  fatal  ttwllsence.  Any  other  boldlog 
would  annlbllate  the  now  settled  rule  of  liabil- 
ity for  the  neg:llgeDce  of  fellow  Eiervanta.  It 
will  not  do  to  aa;  that  the  timely  moTemeot  and 
fastening  of  a  switch  In  the  ordinary  operation 
of  a  railroad  la  reqnlaite  to  provide  a  aafe  place 
for  the  next  train  to  be  operated  in,  and  hence 
It  one  ot  the  personal  duties  of  the  mastw. 
Under  soch  a  rule.  It  would  become  the  absolute 
doty  of  the  master  to  so  operate  all  switches, 
all  turntables,  the  levers  of  all  engines,  all 
brakes,  all  cars,  and  every  appurtenance  of  tfie 
mllroeid  that  every  place  upon  It  should  at  all 
times  be  safe,  and  no  oegllgence  of  any  employee 
could  ever  cause  an  Injury  to  another  servant 
for  wblch  the  master  might  not  be  held  liable. 
At  the  instant  of  the  injury,  every  place  In 
which  an  Injury  Is  Inatcted  is  unsafe.  The  test 
of  liability  is  not  the  safety  of  the  place  nor  of 
the  machinery  at  the  Instant  of  Injury,  but  the 
character  of  ihe  duty,  the  negligent  performance 
of  which  caused  the  Injury.  Was  it  a  duty  of 
ctmstmctlou,  V'^psration,  or  repair,  or  was  it  a 
duty  of  operation  of  the  machine?"  To  the 
■ame  effect,  see  rieasanta  v.  Bnlelgb  ft  A.  Air 
Line  R.  Co.  <1S07J  121  N.  C.  492,  28  8.  E.  207 ; 
Daves  r.  Southern  P.  Co.  (1893)  98  Cal.  ID.  32 
Pac.  708  (train  ran  through  the  switch  on  to 
the  siding  and  killed  a  track  repairer)  ;  Gor- 
coian  V.  Delaware,  L.  &  W.  R.  Co.  (1891)  126 
N.  Y.  B73,  27  N.  E.  1022  (our  allowed  to  run  on 
to  repair  track). 

The  proximate  cause  of  the  injury  is  the  neg- 
ligence of  a  fellow  servant  where  a  collision  of 
a  switch  engine  with  a  train  was  caused  by 
negligence  of  the  brakeman  In  manipulating  the 
switch,  and  the  water  tank  of  the  engine,  insuf- 
ficiently secured  to  withstand  the  sbock  of  the 
collision,  was  thereby  thrown  forward  onto  a 
brakeman  riding  on  the  engine.  VIzeilch  v. 
Southern  P.  Co.  (1899)  126  Cal.  687,  59  Pac. 
129 ;  Guthrie  v.  Southern  P.  B.  Co.  (1891 ;  Or.) 
26  Pac.  70. 

In  Hlller  v.  Southern  P.  Co.  (1801)  20  Or. 
285,  26  Pac.  70,  the  special  contention  was  pnt 
forward  that  the  effect  of  a  general  rule  of  the 
company  providing  that  ccnductors  would  be 
held  personally  responsible  for  the  proper  ad- 
justment of  switches  used  their  trains  was 
to  create  the  conductor  whose  negligence  caused 
the  Injury  vice  principal  as  regards  the  plaintiff. 
The  court  rejected  this  contention,  reasoning 
thus :  "The  argument  for  the  plaintiff  proceeds 
upon  the  assumption  that  the  switch  was  broken 
and  disarranged  when  the  Lebanon  locomotive 
used  It,  and  that  Huston  [the  conductor]  had 
devolved  upon  bim  the  duty  of  seeing  that  the 
switch  was  properly  adjusted,  which  being  a  per- 
sonal duty  the  company  owed  to  Miller,  that  the 
negligence  of  Huston  in  falling  to  discover  tliat 
the  switch  was  out  of  order  was  the  negligence 
of  the  company,  and  rendered  it  liable  for  the 
Injurious  consequences  which  ensued.  The  rule 
was  a  proper  and  needful  regulation,  and  dis- 
obedience to  It  was  well  calculated  to  insure 
safety,  but  It  was  not  designed  to  create  any 
new  or  distinct  lisblllty  other  than  tbe  law  es- 
tablished. As  a  role,  It  did  not  operate  to 
change  the  rule  of  law  which  governed  the  rela- 
tion of  the  parties  and  fixed  their  liabilities. 
The  coDducton  were  not  expected  to  perform 
the  duties  of  switchmen — someone  under  them, 
usually  a  brakemao.  discharged  this  duty,  by 
their  direction ;  and  the  object  of  the  rule 
in  making  them  respondble  was  to  secure  the 
best  possible  performance  of  tbe  duty  of  a 
switchman  to  Insure  safety  In  operating  the 
tralna  It  added  no  new  or  otb»  element  to 
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the  I^al  relation  of  tbe  parties  concerned  than 
already  existed.  Tbe  whole  duty  combined  nnd 
to  be  performed  In  this  regard,  by  conductor  and 
switchman,  bn  operating  the  switch,  only  oob- 
stl  toted  the  proper  discharge  of  the  dnty  of 
a  switchman.  It  is  not  the  duty  of  a  master, 
'as  with  a  personal  sight  and  touch,*  to  operate 
the  switches  on  the  road.  .  .  .  If  we  take 
the  character  of  the  act  performed  by  sarh 
servant  to  determine  whether  he  la  an  ageat 
or  representative  of  the  company,  or  a  fellow 
servant,  what  Is  there  In  tbe  act  of  operating  a 
switch  so  aa  to  properly  adjust  the  rails  for 
tbe  passage  of  trains  wblch  may  be  considered 
In  anj'  sense  to  Impose  or  delegate  the  datj  t» 
such  employee  to  furnish,  construct,  keep  or 
inaintftin  in  repair  such  switch?  Howevo-  lib- 
erally wr  may  construe  the  rule  as  to  coserranti; 
It  iB  difficult  to  perceive,  if  the  rule  itself  is  t» 
remain,  that  a  servant  engaged  In  the  operatian 
of  a  Bwltoh  Is  a  representative  of  the  master 
or  other  than  a  fellow  servant  engaged  in  a 
common  employment  for  the  successful  manafce- 
ment  of  the  trains.  Tbe  act  he  performs  ia- 
volves  no  duty  of  construction  or  repair,  or 
other  duty  tn  r«>gard  to  tbe  switches  of  tbe 
rosd  if  out  of  repair  or  unfit  for  use.  whether 
wear  and  tear  or  by  the  criminal  Interference  of 
strangers,  than  to  promptly  notify  the  company 
of  its  condition  so  that  It  nay  be  repaired  or 
Its  place  sopplled." 

a.  FaiUng  to  pretent  the  movement  of  hearp 
pieces  of  maoMnert/. 

The  negligence  of  a  aervant  in  Mllng  to  k- 
cure  railway  cars  on  an  Incline  so  far  as  to 
prevent  their  moving  Is  not  chargeable  to  the 
company.  Kudlk  Lehigh  Valley  R.  Co.  (1894) 
78  Hun,  492,  ^9  N.  Y.  Supp.  SSS. 

A  train  hand  cannot  recover  for  the  negli- 
gence of  a  coservant  In  falling  to  block  tbe 
wheel  of  a  railway  car  so  as  to  prevent  Its 
moving.  Dodge  v.  Bocton  *  A.  R.  Co^  (188S( 
155  Mass.  448,  29  N.  E.  1086. 

An  averment  which  shows  that  tbe  proximate 
cause  of  the  Injury  was  the  moving  of  a  tiav- 
elliK  crane  shows  that  It  waa  due  to  the  act  of 
a  fellow  servant,  and  no  recovery  can  be  had  oo 
the  theory  that  another  crane  waa  defective. 
Itaxter  v.  Abemethy  (1893)  21  Sc.  Besa  Caa 
4th  series,  159. 

A  servant  who  was  injured  while  working  la 
the  elevator  of  a  mine  which  be  had  been  or- 
dered to  clean  cannot  recover  where  the  csuie 
of  tbe  injury  waa  the  starting  of  the  engine 
which  operated  the  hoistliu  machinery,  and 
the  accident  might  have  been  prevented  IT 
the  foreman  had,  as  It  was  his  duty  to  do,  de- 
tiicbed  the  endless  chains  used  in  running  tbe 
elevator,  and  thos  disconnected  it  from  tbe  a»- 
ch^nery.  New  Pittsburg  Coal  ft  Coke  Co.  t. 
Peterson  (1894)  186  Ind.  308,  85  N.  K  7 
(1896)  14  Ind.  App.  634,  43  N.  B.  270. 

T.  Operotiug  hoisting  mofMnenf. 

An  employer  Is  not  liable  for  tnjurie*  to  a 
workman  handling  the  crank  of  a  rrane  hoisting 
a  heavy  weight  by  tbe  slipping  of  the  shaft  from 
slow  goar  Into  fast  gear  requiring  much  greater 
power,  through  fellow  workmen  stationing  tbem- 
Helvcs  upon  the  side  of  the  crank  opposite  to  the 
fast  gear,  and  the  pressure  caused  by  tb^  po- 
sition. Rarlow  v.  Standard  Steel  Casting  Co. 
11893)  IM  Pa.  130,  26  Att.  12. 

The  absence  of  a  clntch  to  a  machine  does  not 
render  an  employer  liable  for  an  injury  to  an 
employee  while  entangled  In  a  rope,  where  the 
Injury  would  have  been  prevented  If  the  em- 
ployee had  held  the  rope  tightly,  or  If  a  fellow 
employee  at  tbe  machine  bad  done  the  same 
thing,  and  there  la  no  reason  to  bailers  that  be 
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would  hare  been  more  liable  to  om  the  clutch, 
iX  there  had  been  one.  American  GloeoM  Co.  t. 
Larln  (ISSS)  81  111.  App.  482. 

The  death  of  an  nnploTee  caused  bj  the  fall- 
are,  eitber  of  himself  or  a  coemplojee,  to  take 
the  twist  oat  of  a  chain  on  a  windlass  used  In 
operating  machinery,  will  not  render  the  em- 
ployer Uable.  Detooey  t.  Heartt  (1880)  32  N. 
Y.  S.  a  499.  10  M.  T.  Snpp.  695. 

FlalntllTB  Intestate  was  employed  by  defend- 
ants, at  the  time  of  his  death,  at  the  bottom  of 
a  mine  shaft,  his  duty  being  to  fill  the  ore 
backet,  which  was  hoisted  by  a  horse  led  by  a 
boy.  The  employee  at  the  top  of  the  ihaft, 
whose  duty  It  wee  to  dump  the  ore  budcet  and 
let  it  down  to  deceased,  dropped  it  without  look 
ing  to  see  whether  the  boy  had  hooked  the  rope 
to  the  hame  of  the  horse,  as  was  the  custom,  in 
order  to  let  the  bucket  down  steadily,  which  he 
had  not  done;  and  the  bucket  struck  deceased 
and  killed  him.  It  was  held  that,  though  the 
boy  was  Incompetent  to  manage  the  horse,  such 
Incompetency  was  not  the  cause  of  the  accident, 
but  that  it  was  caused  by  the  negligence  of  de- 
ceased's fellow  servant  at  the  top  of  the  shaft, 
and  hence  there  was  no  error  In  directing  a  Ter- 
diet  for  defendants.  Adams  Snow  (1900) 
106  Wis.  152,  81  N.  W.  983. 

An  employer  Is  not  liable  for  the  negligent  op- 
eration of  an  elevator,  which  Is  safe  if  carefully 
used.  White  t.  Eldliti  (1887)  19  App.  DIt. 
256,  46  N.  Y.  Supp.  184 ;  Trewatha  v.  Bochanan 
iiold  Mlo.  ft  UUi.  Co.  (1892)  06  Cal.  494,  28 
Pac.  571,  31  Pac  561. 

The  servaut's  action  Is  not  maintainable 
where  upon  the  erldence  the  canse  of  the'  In- 
jury must  have  been  the  negligence  of  one  fellow 
servant  In  leovlng  an  elevator  suspended  at  the 
floor  from  which  It  fell  when  another  fellow 
servant  got  onto  it,  or  in  leaving  the  rops  out 
of  eear,  or  In  descending  on  It  while  the  rope 
was  out  of  gear.  Kelley  v.  Boston  Lead  Co. 
(18S0)  128  Mass.  456. 

The  mate  of  a  vessel  ts  a  fellow  servant  of  a 
boatswain  In  "■"■gt^g  the  chain  In  lowering 
the  topmast,  which  the  boatswain  has  gone  up 
to  onfascen.    The  Miami  (1898)  87  Fed.  767. 

An  employer  is  not  liable  for  Injury  to  an 
employee  In  the  hold  of  a  vessel  by  the  over- 
turning of  a  loaded  buckat  whldi  bit  the  coam- 
ings of  the  hatch,  where,  on  reaching  the  coam* 
Ings,  it  was  palled  sldewlse  by  another  em- 
ployee, to  be  dumped  on  the  dock,  and  there  Is 
no  other  showing  of  negligence.  McDonougb  v. 
Walsh  (1802)  49  N.  Y.  S.  R.  S61,  21  N.  Y.  Supp. 
SOS. 

A  foreman  of  a  stevedore  gang  acts  as  a  fel- 
low servant  of  a  stevedore  at  work  in  the  hold 
of  a  vessel,  in  stopping  a  draft  of  loaded  bags 
as  it  comes  over  the  vessel's  side,  to  have  them 
made  tighter  In  the  sling  before  being  lowered 
into  the  hatch,  and  the  ship  Is  not  liable  for  In- 
juries caused  by  their  being  left  unsecured,  and 
falling  and  Injuring  the  workmen  below.  The 
Kmslngton  (1898)  91  Fed.  681. 

Recovery  cannot  be  had  for  the  death  of  an 
employee  on  a  steamship,  caused  by  the  falling 
of  a  barrel  from  a  sling  while  being  lowered 
Into  the  hold,  where  the  negligence,  if  any,  caus- 
ing Its  fall,  was  that  ot  a  fellow  servant.  Uoy 
V.  Ocean  R.  B.  Cix  (1896)  12  Hlac  876,  88  N.  Y. 
Supp.  563. 

The  captain  of  a  lighter  engaged  In  delivering 
tK>ardB  upon  a  vessel  cannot  recover  for  injuries 
from  the  fall  of  boards  caused  by  the  Insecure 
maiuier  of  fastening  the  rope  holding  them 
white  being  hoisted,  where  the  fault  was  that  of 
one  of  the  workmen.  The  Ravensdale  (1894) 
63  Fed.  624. 

A  ship  is  not  liable  tor  Injuries  to  a  long- 
shoreman engaged  In  the  hold  helping  to  unload 
iron,  caused  by  the  fall  ot  Inm  from  a  skid 
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through  the  comer  of  whlcA  a  lanyard  pulleA 
oat.  when  the  skid  caught  through  the  nej^- 
gence  of  tba  guy-tendM  or  engineer  as  It  was 
coming  up.   The  Bervla  (1891)  44  Fed.  948. 

8.  Operating  machtnen/  in  sowmUIs. 

Plaintiff  was  thrown  onto  a  trimming  saw 
which  he  was  operating  In  dtfsndant's  sawmill, 
and  was  Injured,  having  been  struck  by  one  md 
of  a  plank  lying  on  rolls,  tbe  other  end  of  which 
had  been  caught  on  the  carriage  of  tbe  main 
saw.  It  was  the  duty  of  a  fellow  servant  to 
see  tbat  the  plank  was  so  placed  on  the  rolls 
that  It  eoald  not  be  caught  by  the  carriage,  and 
of  another  fellow  servant  not  to  ran  the  car^ 
riage  unless  It  was  clear  of  the  planks  on  the 
rolls.  It  was  held  that  tbe  injury  was  caused 
by  the  negligence  of  one  or  both  of  the  fellonr 
servants.  Demers  T.  Deerlng  (1899)  98  Ma. 
272.  44  Atl.  922. 

9.  OptntUnQ  a  fin  Amsl 

The  failure  of  water  to  run  from  a  hose  will. 
In  tbe  absence  of  positive  evidence,  be  attribute^ 
to  the  negligence  of  fellow  servants  In  falling 
to  keep  the  apparatus  In  proper  order,  or  in 
negllgttitly  putting  tt  In  operation.  Jones  v. 
Orauite  XUla  (1878)  126  Mass.  84,  80  Am.  Bop. 
661. 

10.  Btarttno  MaeMnsry  w«hoii<  maiUHg. 

In  several  cases  the  principle  Is  applied  that 
there  can  be  no  recovery  where  the  Injury  was 
caused  by  the  negligence  of  a  co servant  in  start- 
ing macblncar  without  notice,  at  a  time  when 
the  plaintiff  Is  in  such  a  position  that  he  Is  safe 
as  long  as  It  Is  not  in  motion.  Bergstrom  v. 
Staples  (1890)  82  Mich.  654,  46  N.  W.  1036; 
Fonmier  V.  Columbian  Mfg.  Co.  (1898;  M.  H.) 
44  Atl.  104 ;  O'Brien  v.  American  Dredging  Co. 
(1891)  53  N.  J.  L.  281,  21  Atl.  324 ;  Hcnshaw  V. 
Pond's  Extract  Co.  (1892)  60  N.  Y.  S.  R.  263, 
21  N.  Y.  Supp.  177  ((rfler  Injured)  ;  Whatley  v. 
Block  (1884)  96  Ga.  16,  21  S.  B.  885  (eleva- 
tor 1  ;  Porter  v.  Silver  Creek  &  M.  Coal  Co. 
(1883)  84  Wis.  418,  64  N.  W.  1010  (sudden 
start'ng  of  machinery  tautraed  a  slack  cable)  ; 
Wilson  v.  Hudson  River  Water  Power  &  Paper 
Co.  (1893)  71  Hun,  282,  24  N.  Y.  Supp.  1072 
(water  turned  on  to  a  power  wheel)  ;  Davis  v. 
Muscogee  Mfg.  Co.  (1898)  106  Oa.  126,  32  S.  E. 
SO  :  Kerr  v.  Crown  Cotton  Mills  (1898)  106  Qa. 
510,  81  S.  E.  166  (petition  alleging  that  steam 
was  turned  on  from  an  engine  so  negllgmtly  by 
the  engineer,  or  some  other  employee  of  the  de- 
fendant, that  tbe  plaintiff,  who  was  washing  a 
window,  was  Injured,  shows  no  cause  of  action). 

11.  UvviMQ  hsovar  ar*f<aat. 

See  aleo  T.  b,  b,  I,  o,  8,  supra. 

A  railway  company  Is  not  liable  where  Injury 
was  received  by  a  section  hand  owing  to  the  way 
In  which  his  colaborers  lifted  a  rail.  Coyne  v. 
Union  P.  R.  Co.  (1890)  133  U.  3.  370,  33  L.  ed. 
061,  10  Sup.  Ct.  Rep.  382. 

An  employer  Is  not  liable  for  the  negligent 
manner  In  which  a  foreman  conducts  the  opera- 
tion of  moving  a  heavy  wheel.  Richmond  Loco- 
motive h  Hach.  Co.  V.  Ford  (1897)  94  Va.  627, 
27  S.  E.  609. 

A  lumber  company  Is  not  liable  for  an  Injury 
to  a  lumberman,  caused  by  the  negligence  of  co- 
employees  In  falling  to  keep  rollers  at  right  an. 
gles  with  b  piece  of  timber  being  nwved  thereon. 
1q  consequence  ot  which  It  slewed  around  so 
that  tbe  end  struck  a  lumber  pile,  from  which 
pinnks  fell  on  his  leg.  Weeklund  v.  Southern 
Oregon  Co.  (1801)  20  Or.  691,  27  Pac.  280 
(carelessness  of  workmen  In  using  chutCj  not 
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oei^leeDCfl  In  Its  confltraetlon,  declared  to  be  tb« 
proximate  cause  of  ths  Injury). 

Tbcre  con  be  no  recoverr  for  an  accident 
caused  by  the  slacking  of  gaj  ropes  In  tbe  faanda 
oC  tbe  plaintiff's  fellow  serranta,  wblle  a  beavy 
piece  of  a  bridge  was  being  moT«d.  Lndlow  r. 
Groton  Bridge  ft  Mfg.  Co.  (1896)  11  App.  Dir. 
452,  42  N.  Y.  Sapp.  343. 

A  servant  bas  no  cause  of  action  against  bis 
master  for  an  Injury  recelred  wblle  assisting  to 
handle  a  heavy  atone,  tbrougb  the  neglect  of  his 
fellow  workman  In  letting  tbe  stone  down  too 
•OOQ.  La  Belle  T.  Montagne  (1899)  174  Hasa. 
4SS,  H  N.  B.  858. 

12.  Caiuing  or  aUototng  heavv  objaeU  to  fait. 

An  employer  Is  not  liable  for  Injuries  caused 
to  one  servant  by  tbe  earelesaness  of  another  In 
pulling,  away  a  cbocking  goard  la  a  pile  driver, 
and  thus  allowing  tbe  hammer  to  fall.  HcPbee 
T.  BcQlly  (1896)  168  Mass.  216,  89  N.  B.  1007. 

A  bridge  foreman  la  a  Cellcnr  wnrant  ot  a 
carpenter  In  negligently  and  carelessly  permit- 
ting a  Jackscrew  to  fall,  wtalcb  was  set  ap  by  the 
t#o,  and  which  tbe  foreman  agreed  to  watch. 
Pelrce  t.  OllTer  (1897)  18  Xnd.  Aj/p,  87,  47  N. 
B.  485. 

A  master  la  not  liable  tot  tbe  death  of  a  serv- 
ant caused  by  the  fail  of  a  sliding  door  In  a 
■tore,  where  it  fell  owing  to  tbe  careless  manner 
In  which  it  was  opened  by  the  nun  In  ehazge  of 
it.  Cotlyer  t.  reunaylTSnla  B.  Co.  (1886)  49 
N.  3.  L.  69,  6  Atl.  487. 

A  laborer  cannot  recover  where  be  Is  struck 
bj  a  plank  left,  loose  on  a  acaffold  by  hla  fore- 
man, and  thrown  off  by  a  tank  which  la  being 
hoisted  through  a  window  by  himself  and  bis 
ooaervante.  Bagiey  t.  Convolldated  Qaa  Co. 
(1896)  6  App.  DlT.  482,  89  N.  7.  Bum.  802. 

A  Buperlatendent,  in  anawerfng  in  toe  afllrma- 
tlve  when  a  laborer  was  about  to  throw  down  a 
hloct  of  wood  and  asked  if  all  was  dear  below, 
acted  as  a  mere  servant.  Donnelly  v.  San  Fran- 
daco  Bridge  On.  (1897)  117  Cal.  417,  4ft  Pac. 
509. 

Tbe  negligence  of  a  foreman  In  dropping  an 
Implement  and  injuring  an  employee  nnder  bis 
direction  is  that  of  a  fellow  servant,  and  not  of 
a  vice  principal.  Prawley  v.  Sheldon  (1897) 
20  B.  I.  268,  88  Atl.  870. 

A  mining  company  is  not  liable  where  a  miner 
Is  Injured  by  tbe  n^llgence  of  a  blacksmith, 
wbosa  duty  It  la  to  sharpen  tbe  tools,  in  lower- 
ing them  down  a  shaft.  Snjder  t.  Tlola  Uln. 
&  Hmdting  Co.  (1891)  2  Idabo^  771,  26  Pac 
127. 

A  dimman  fai  a  machine  shop  Is  a  fellow  serr- 
ant,  with  respect  to  hla  «wn  negligence  In  the 
mannw  of  bracing  a  section  of  a  heavy  conden- 
aer,  of  an  employee  who  asalated  bim  and  was 
injured  by  the  section  falling  upon  him.  Kllegel 

Welsel  ft  T.  Co.  <1898)  84  Wis.  148,  53 
N.  W.  1119. 

An  Injury  caused  by  tbe  fall  of  tbe  door  of 
a  freight  bonse,  struck  by  a  keg  of  nails  which 
was  being  rolled  out  by  tbe  plaintiff's  coserv- 
nnta,  la  regarded  as  being  due  to  tbe  negligence 
of  the  latter,  and  not  to  tbe  negligence  ot  tbe 
cnmpnny,  where  tbe  evidence  shows  that  the 
door,  when  rolled  back,  left  a  space  of  about 
8  feet  for  tbe  unloading  of  freight,  amply  suffi- 
cient for  tbe  passage  of  tbe  keg  if  it  bad  boeu 
handled  with  reasonable  care.  Chicago,  B.  I. 
ft  P.  R.  Co.  V.  Becker  (1890)  38  III.  App.  523. 

An  employee  engaged  with  other  employees  In 
bolstlng  Ice  to  tbe  top  of  a  car  by  means  of  a 
large  aawborse  placed  on  the  tops  of  two  cars 
fltanding  side  by  side  cannot  recover  for  an  in- 
Jury  caused  by  tbe  horse  tipping  over  because  of 
his  negligence  or  that  of  bis  fellow  servants  In 
pulling  laterally  Instead  ot  perpendicularly  In 
54L.  K.  A. 


hoisting  the  Ice.  Tobln  t.  Triedman  Ufg.  Co. 
(1806)  67  III.  App.  149. 

Injuries  sustained  by  a  railway  employee, 
who,  with  other  hands,  was  carrying  a  rail, 
caused  by  the  bands  at  tbe  other  end  droppbig 
It  upon  tbe  section  boss's  order  before  he  and 
the  other  bands  at  bis  end  were  ready,  are  not 
dne  to  tbe  order,  but  either  to  bis  own  disobed- 
ience of  the  order,  or  to  tbe  ucgtlgence  of  tbe 
other  workmen.  Coffman  v.  Lonlavllle  ft  N.  B. 
Co.  (1802)  18  Ky.  L.  Bep.  866,  18  S.  W.  1012. 

An  anployer  is  not  llaUe  for  Injuries  sus- 
tained In  removing  pieces  of  lumber,  the  cause 
of  the  accident  being  tbe  act  of  one  left  ia 
charge  of  the  work  by  the  foreman  while  be 
was  temixtrarily  absent.  In  releasing  hla  hold 
up<Mi  a  pile  ot  rims  which  he  was  sapportiog 
while  the  employee  was  removing  the  Inmber. 
Hodges  V.  Standard  Wheel  Co.  (1899)  162  Ind. 
680,  62  N.  B.  391,  64  N.  B.  383. 

The  duty  of  a  master  to  provide  a  safe  place 
for  the  employees.  In  which  to  do  their  work, 
does  not  extend  to  conditions  which  the  esi- 
ployees  create  In  the  performance  and  ■■  a  de- 
tail of  tbelr  wort,  as  where  the  employees  In 
shoveling  coal  leave  an  overhanging  tronon  cmst 
of  coal,  which  falla  and  Injures  one  of  than. 
Miller  V.  Thomaa  (1897)  IB  App.  DIt.  105,  44 
N.  T.  Snpp.  277. 

Where  a  servant  of  a  nllwaj  eonqtnny  is  In- 
jured while  putting  a  bone  on  an  engine  tender 
by  tbe  falling  of  loose  coal  dislod'*ed  bj  anotbs 
servant  standing  on  the  tender  to  receive  the 
bose,  the  company,  Its  n^llgence  In  overloading 
tbe  coal  not  being  tbe  proximate  cnnae  of  ths 
accident,  la  not  liable.  Weisel  v.  EastMii  B.  Co. 
(1900)  79  Ulnn.  245,  82  N.  W.  676. 

An  employee  of  a  railroad  company  cannot 
recover  damages  of  the  company  for  an  injury 
received  by  tbe  falling  of  a  pile  of  lumbtf, 
caused  by  tbe  negllgwce  of  biinself  and  of  his 
coemployees.  Langlols  v.  Ualna  C  R.  Ca 
(1892)  84  Ue.  101,  24  AU.  804. 

A  laborer  Injured  by  the  tall  of  a  steel  Ingot 
from  a  mass  of  such  Ingots,  carelessly  piled  by 
his  fellow  laborers  In  the  same  employment, 
cannot  recover  of  tbe  employer.  Nash  v. 
Nadtna  Iron  ft  Bteti  Co.  (1882)  62  N.  B.  406. 

A  laborer  engaged  In  loading  boxes  on  a  rail- 
way car  cannot  recover  for  Injuries  dne  to  tbe 
fact  that  they  were  unsafely  piled  and  fell  when 
be  climbed  on  them.  Such  a  danger  Is  one  In- 
cident to  the  progress  of  the  work.  Cnrolan  v. 
Southern  P.  Co.  (1807)  84  Fed.  84. 

An  employee  is  a  fellow  servant  with  a  face- 
man  by  whose  negligence  in  throwing  n  tMx 
npon  a  pile  of  Iron  posts  the  former  was  injored. 
where  tbe  latter  was  doing  nothing  which  It 
was  tbe  master's  duty  to  do.  Dl  Marcho  t. 
Builders  Iron  Foundry  (1894)  18  B.  X.  514,  £S 
Atl.  661. 

A  foreman  acts  aa  a  fellow  servant  ol  his 

subordinates  in  moving  loose  stones  which  sap- 
port  a  large  rock,  and  thereby  canning  It  to 
fall.  Boas  V.  Dnlon  Cement  ft  Ume  Co.  (ISOO) 
26  Ind.  App.  468.  68  N.  B.  600. 

18.  FatUmg  to  prwent  Mplosints. 

A  railroad  company  Is  not  liable  for  Oe  death 
of  a  fireman  caused  by  the  explosion  ot  the  tMller 
of  a  locomotive  engine,  where  sacb  explosion 
was  due  to  the  fact  that  the  water  waa  per- 
mitted by  the  engineer  to  get  too  low  while  m- 
nlng  at  nlsftt.  If  the  bollv  was  propwlj  nnp- 
plled  with  gauge  cocks  to  test  the  height  and 
adequacy  of  the  water.  Leary  v.  Lehigh  Vallev 
B.  Co.  (1894)  76  Hnn,  676,  28  N.  T.  Snpp.  1S7. 

An  employee  In  a  fanlt-cannlng  tectory  doss 
not  cease  to  be  a  fellow  servant  of  another  em- 
ployee, merely  because  be  Is  directed  by  the 
perlntendent  to  look  after  a  barrel  aaed  for  heat- 
ing water  with  stsam,  sod  the  employer  la  tbsas 
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ton  not  liable  for  IiIb  negtlguioe  In  Inserting  or 
JCRillng  to  remove  a  plug  from  tbe  pipe  tbroagta 
which  the  eteam  escapes,  causing  an  explosion 
of  the  barrel.  Crowell  Thomas  (18S7)  18 
App.  Dlv.  620,  46  N.  Y.  Sapp.  187. 

A  natoral  gas  companr  ti  not  liable  for  an  In- 
Jury  to  a  servant  from  an  explosion  eaoMd  by 
the  strfklng  of  a  match  by  a  fellow  wovbman  to 
light  his  pipe.  Allegheny  Heating  Co.  w.  Boban 
(1888)  lis  Fa.  223.  11  AU.  78». 

14.  Wor*  0/  NMMiv. 

Sec  also  V.  b,  «^  Mpro. 

To  place  afiA  set  off  blasts  In  a  mine  Is  th« 
function  of  a  mere  servant.  Anderson  v.  Daly 
Uln.  Co.  <18»7)  16  Utah.  28,  00  Fac  81ft. 

IB.  FaiUmg  to  fcs^p  floors  oMim. 

An  employee  was  Injored  by  falling  upon  a 
■lltipety  floor,  rendered  so  by  greua  left  thareoo 
by  two  other  emttloyees,  who  had  been  directed 
by  defendant's  foreman  to  clean  oat  a  pit  for- 
merly occupied  by  the  gearing  of  a  machine. 
It  was  held  that  the  Injury  was  caused  by  a  fel- 
low servant,  for  whose  carelessness  the  master 
was  not  liable.  Bnrke  r.  National  India  Bub- 
bar  Co.  (18S7>  21  B.  L  416,  44  Atl.  SOT. 

16.  SxpoHng  the  tervant  to  eocetsdie  fteot. 

An  employer  Is  not  liable  for  the  death  of 
an  employee  engaged  In  cleaning  an  oveo  used 
for  beating  air  to  be  blown  Into  a  blast  furnace, 
by  the  unexplained  opening  of  a  cock  letting  on 
through  Buch  oven  the  blast  of  air  heated  to 
nearly  1,000  degrees.  Dana  t.  Crown  Folnt 
Iron  Co.  (1893)  51  N.  Y.  8.  B.  S88,  28  N.  X. 
Snvp.  455. 

IT.  FalUng  te  taap  ploee  of  work  properlir  vam- 
WoMd. 

An  employer  who  furnishes  a  suitable  place 
for  a  given  machine  and  a  particular  kind  of 
work,  and  Instmcta  bis  foreman  to  ventilate 
the  room  by  opening  the  windows  when  the  ma- 
chine Is  In  use,  Is  not  liable  for  an  accident  to 
m  workman  caused  by  the  foreman'a  failure  on 
«  partlcDiar  occasion  to  open  the  windowa  Mc- 
Guerty  v.  Hale  (1894)  161  Mass.  SI,  36  N.  B. 
682  (plalntiCF  became  dluy  from  the  smell  of 
tmtslne.  and  was  Injured  by  uncovered  gearing 
while  he  was  attempting  to  adjost  tlit  i«rts  of 
a  maelilne.) 

18.  FaiUm9  to  feeep  ptooe  «/  wort  properly 

Uffhted. 

Where,  In  an  action  by  a  servant  against  bla 
maater  for  an  Injury  partially  resulting  from  a 
dark  molding  room,  it  appeared  that  the  com- 
pany fumlstied  an  adequate  lighting  plant,  and 
that  the  gas  could  have  been  lighted  by  the  eerv- 
ont.  It  Ja  error  to  Instruct  that  the  question 
of  the  gas  being  lighted,  and  whether 
anr  ne^lgenc*  was  to  be  Imputed  to  the 
defendant,  was  for  the  Jury,  as  the  duty  to  light 
the  gas  was  not  on  the  defendant.  Hall  r. 
United  States  Radiator  Co.  (ISOO)  62  App.  Div. 
90.  64  N.  Y.  Supp.  1002. 

There  can  be  no  recovery  for  injuries  received 
by  a  stevedore  or  other  employee  on  a  ship, 
who  falls  through  an  open  hatchway  which  Is 
lett  Inauflleiently  lighted  through  the  n^llgence 
of  a  ooemployee.  M'Carthy  v.  Bristol  Shipown- 
•rO*  Co.  (1883)  Ir.  L.  R.  10  C.  L.  384 ;  Byrne  v. 
Fennell  (1882)  Ir.  L.  B.  10  C.  L.  397 ;  Melleu 
T.  Thomas  Wilson  Sona  &  Co.  (1893)  159  Mass. 
88.  34  N.  E.  96  (Injuries  received  by  falling 
down  a  dark  hatchway  usually  lighted  by  elec- 
tric lights  because  they  were  not  going  at  the 
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time  owing  to  an  accident  that  might  have  been 
remedied  by  the  engineer,  and  other  lights  avail- 
able were  not  put  In  place  owing  to  the  negli- 
gence of  another  employee). 

19.  Sapottag  awa»t  to  perit  from  uneovtng 
iMteKwayt  or  other  dangorotu  opeafnpt. 

Where  Injuries  are  received  from  a  tall 
through  a  scuttle  there  can  be  no  recovery  where 
the  inference  from  the  evidence  la  that  the 
caase  of  the  accident  was  a  temporary  miBplac&- 
Dent  of  the  covw.  which  permitted  the  cover  to 
Ult  under  the  plaUitlfTs  weight,  and  that  the 
cause  of  the  mleplacement  was  the  hauling  oC 
tracks  over  the  cover  by  the  plaintiff's  fellow- 
workmen.  The  Thereslna  (1887)  31  Fed.  90; 
Kraeft  v.  Mayer  (1896)  92  Wis.  262,  66  N.  W. 
1082  (existence  of  negligence  on  owner's  put 
denied,  as  the  stevedore  and  his  fellow  servants 
had,  under  the  customary  procedure^  full  con- 
trol of  the  physical  conditions). 

The  owner  of  a  ship  la  not  liable  to  an  em- 
ployee for  negligence  of  the  master,  mate,  or 
other  ofllcer  in  falling  to  close  the  doors  of  the 
gangway  at  night.  Geoghegan  v.  Atlas  8.  8. 
Co.  (18B5)  146  N.  Y.  869,  40  N.  E.  607. 

The  failure  to  secure  a  removable  section  of  a 
ship's  railing  Is  the  negligence  of  a  mere  serv- 
ant Quebec  8.  8.  Co.  v.  Merchant  (1890)  133 
D.  8.  376,  33  U  ed.  666.  10  Bup.  Ct  Rep.  397. 
Compare  the  ruling  In  Hedley  v.  Plnkney  A  Sous 
8.  8.  Co.  [1892]  1  Q.  B.  68,  Affirmed  [1894]  A. 
C.  222,  that  to  leave  a  removable  ratling  out  of 
place  while  a  ship  waa  on  a  voyage  (the  conse- 
quence being  that  a  seaman  was  thrown  over- 
board by  a  lurch)  was  not  a  breach  of  the  mer- 
chant shipping  act  1876.  I  6,  which  Imposed  on 
the  owner  and  maater  of  a  ablp  an  obligation  to 
put  and  keep  her  In  a  "seaworthy  condition." 
See  III.  a,  1,  suftra,  where  some  extracts  from 
the  opinions  are  given. 

There  can  be  no  recovery  for  Injuries  caused 
by  the  failure  of  a  fellow  servant  to  replace  the 
planking  which  Is  used  to  cover  a  pit,  when  It 
Is  not  in  use.  SoQeld  v.  Guggenheim  Smelting 
Co.  (1900)  64  N.  3.  L.  605  ,  60  L.  R.  A.  417,  46 
Atl,  711 :  Filbert  v.  Delaware  &  H.  Canal  Co. 
(1890)  121  N.  Y.  207,  23  N.  E.  1104. 

The  leaving  open  of  a  hatchway  by  a  squad 
of  laborers  Is  the  act  of  fellow  servants  which 
wUl  preclude  recovery  by  a  member  of  auch 
squad  for  injurlea  from  falling  through  auch 
hatchway,  where  the  duty  of  covering  and  un- 
covering It  rests  upon  such  squad.  The  Louisi- 
ana (1896)  21  C.  C.  A.  60,  41  U.  8.  App.  324,  74 
Fed.  748.  To  same  effect,  see  Karl  v.  Maillard 
(1858)  S  Doflw.  591  (Btresa  was  laid  on  the  fact 
that  the  hatchway  was  opened  without  author- 
ity) :  Baron  T.  Detroit  ft  C.  Steam  Nav.  Co. 
(1882)  81  Hldi.  686,  62  N.  W.  22. 

20.  HandUng  sMp«  Ai  doote. 

A  foreman  of  a  doclc,  who  at  the  time  the  ac- 
cident occurred  waa  engaged  lu  auperlntendlng 
the  raising  of  a  vessel,  la  not,  as  to  such  act, 
the  alter  ego  of  the  dock  company ;  and  It  can- 
not upon  that  ground  be  held  liable  for  his  neg- 
llgpuce  or  for  bis  errors  of  Judgment  In  direct- 
ing the  work.  Hart  v.  Mew  York  Floating  Dry 
Dock  Co.  (1882)  16  Jones  A  S.  460  (vessel  and- 
denly  careened  and  fell  on  plaintiff). 

21.  Navigating  aMpg, 

In  The  Queen  (1889)  40  Fed.  694.  It  was 
sought  to  bold  tbe  ahlp  liable  for  the  negligence 
of  the  ofllcers  In  having  too  long  a  hawser,  In  u 
dense  fog,  In  a  fan-way,  and  in  not  having  any 
whlatle  or  otber  signal  to  Indicate  her  presence 
in  a  very  dangerous  place.  The  court  said : 
These  faults  arose  In  the  details  of  navigation 
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— «-  work  Id  wblcb  all  the  Bhlp*i  companr  were 
alike  employed  in  their  Beveral  grades.  As  to 
lucb  details  the  seamen,  as  fellow  aervanta,  took 
the  risk  of  each  other's  negligence.  ...  It 
would  be  absurd  to  say  that  the  owners  owed  a 
duty  to  the  seamen  tbat  too  Ions  hawser 
shonid  never  be  used,  or  that  signals  In  a  fog 
ihoald  be  properly  given  by  their  own  Teasel. 
Theae  details  belong  to  the  ordinary  work  of 
navigation,  and  to  the  men  employed  to  conduct 
It.  As  to  this  work,  the  owners  owe  no  duty 
to  the  officers  or  seamen  to  sea  It  property  per- 
formed. The  doty  lies  the  other  way,  vis.,  from 
the  ship's  company  to  the  owners.  None  of 
each  acts,  moreover,  belong  to  the  master  to  do 
as  the  altei-  eyo  or  special  representative  of  the 
ovnier,  as  In  Chicago,  U.  &  St.  P.  R.  Co.  v.  Ross 
(1884)  112  U.  S.  377,  28  L.  ed.  787.  6  Sup.  Ct 
Uep.  184.  They  may  be  all  performed,  and  for 
the  most  part  usually  are  directed  and  per- 
formed, by  others  than  the  master.  Though 
there  are  many  acts  In  the  care  and  manage- 
ment of  the  ship  and  of  the  voyage.  In  which  the 
master  acts  aa  the  representative  of  the  own- 
ers, and  perfurma  the  duties  and  functions  of 
the  owners,  such  as  the  maintenance  of  the  ship 
and  her  apparel  In  a  safe  and  seaworthy  condi- 
tion, procuring  repairs  and  supplies,  freighting 
the  ship,  arranging  her  voyages,  her  times  and 
places  of  sailing  and  stopping,  and  the  discharge 
of  all  the  general  duties  and  i^al  obllgatluis  of 
the  ship  to  the  seamm,  for  which  acts.  If  neg- 
ligently performed,  the  owners  are  responsible 
to  the  seaman  knjured,  they  are  not  responsible 
for  negligence  In  the  mere  details  of  tbe  ordi- 
nary work  navigation  on  board  tbe  ship ;  be- 
canae  these  acts  are  not  at  all  duties  of  tbe  mas- 
ter aa  the  alter  ego  or  representative  of  tbe 
owner,  nor  are  they  acts  as  to  which  the  owner 
owes  any  duty  to  tbe  seamen.  As  to  third  per- 
sona, all  tbe  ^Ip's  company  represent  the  owner 
In  the  work  assigned  than,  and  their  negligence 
makes  the  owner  liable.  As  between  themselves, 
no  one  more  than  another,  in  tbe  ordinary  work 
of  navigation,  represents  the  owner,  or  performs 
an  owner's  duty,  and  therefore  each  takes  tbe 
risk  of  the  other's  negligence."  Tbe  Judgment 
areorditu^r  provided  that  the  seamen  on  board 
one  of  two  vessels,  who  had  been  Injured  In  a 
collision  caused  by  the  negligence  of  both  crews, 
could  only  recover  one  half  of  the  sums  respect- 
ively assessed  and  allowed  to  them  as  damages. 

A  mate  In  managing  a  pilot  boat  acts  as  a 
mere  servant.  Carlson  v.  United  New  York 
Sandy  Hook  PlIoU'  Asao.  <1899)  93  Fed.  468. 

22.  Driving  horses. 

An  employee  Is  not  liable  for  Injuries  received 
by  one  servant  owing  to  the  negligent  driving 
<rf  another.  Dwyer  v.  American  Bxp.  Co. 
(1892)  82  Wis.  307.  52  N.  W.  304. 

p.  yegUgenofi  in  the  tranatni$»iim  of  the  maa- 
(er's  orders  to  othsr  sersonta. 

Compare  eases  as  to  signals  T.  1,  Mpra. 

In  transmitting  the  master's  orders  to  other 
servants  an  employee  Is  regarded  as  being  In  the 
performance  of  a  merely  ministerial  duty.  No 
damages  therefore  can  be  recovered  for  injuries 
caused  by  negligence  In  the  discharge  of  tbat 
duty,  whatever  may  be  the  agency  employed  for 
bringing  tbe  orders  to  the  knowledge  of  those 
whose  actions  will  be  affected  by  them.  Most 
ot  the  cases  illustrating  tbls  principle  relate  to 
the  position  of  the  telegraph  operators  of  rail- 
way companies.  In  so  far  as  these  employees 
are  not  exercising  any  discretionary  powers  In 
r^>ulating  the  movements  of  the  trains  (III. 
m,  1,  2,  supra),  they  are  by  all  the  courts  held  I 
to  be  fellow  servants  of  tralnmni. 
S4  L.  R.  A, 


The  whole  duty  ot  a  railroad  company  Is  per- 
formed when  It  has  promulgated  rules  which.  If 
observed  and  followed  by  the  subordinates  who 
have  to  carry  them  out.  will  bring  personal  no- 
tice to  everyone  conoemed  of  any  speda!  devla- 
tlon  from  Its  time-table  in  regard  to  tlw  rannlcg 
of  Its  trains,  and  it  Is  not  liable  tar  an  -injury 
caused  to  a  dreman  by  tbe  carelessness  of  oper- 
ators and  conductors  in  executing  an  order  of 
the  train  despatcber  to  stop  a  train  at  a  certain 
station.  The  servant's  action  cannot,  ondn 
such  elrcumstancea,  be  maintained  on  tbe  the- 
ory that  ttae  order  so  given  was  a  change  of  the 
rules  of  the  road.  Slater  v.  Jewett  (ISSl)  85 
N.  Y.  61,  29  Am.  Rep.  627.  The  court  said: 
"It  cannot  be  contended  that  there  was  anything 
required  of  tbe  conductor  that  raised  him  out 
of  his  relation  to  the  Intestate  of  a  fellow  serv- 
ant. The  act  required  of  the  conductor  at  tbe 
particular  time  was  to  receive  an  order  from  an 
authorized  source  oC  command,  and  In  a  pre- 
scribed mode  to  acknowledge  the  receipt  of  It. 
and  then  to  follow  tbe  direction.  Tbls  was 
service  merely.  .  .  .  There  Is  more  plausi- 
bility In  tbe  position  that  the  act  that  was  to 
be  done  on  this  occasion  was  so  essentially  one 
for  the  master  to  do  In  his  duty  to  bis  servants 
that  whatever  subordinate  was  taken  by  blm 
to  do  It  came  to  be  tbe  master  In  doing  It.  It 
Is  urged,  and  with  reason,  that  clearly  arrang- 
ing and  promulgating  tbe  gene  tl  time-table  ot 
a  great  railway  Is  the  duty  and  the  act  of  the 
master  of  It;  tbat  when  there  la  a  variation  from 
tbe  general  time-table  for  a  special  occasion  and 
purpose.  It  la  as  much  the  duty  and  act  of  the 
master,  and  he  Is  as  much  required  to  perform 
It ;  that  it  is  the  duty  and  act  of  the  master  to 
see  and  know  that  his  general  time-table  la 
brought  to  the  knowledge  of  bis  servants,  who 
are  to  square  tbeir  actions  to  It ;  tbat  tbe  same 
Is  his  duty  and  act  as  to  a  variation  fioo 
It,  which  Is  bat  a  special  time-table ;  and 
that,  therefore,  whoever  be  uses  to  bring  those 
time-tables  to  the  notice  of  his  servants,  he  puta 
that  person  In  his  place  to  do  an  act  In  his  stead 
Inasmuch  as  the  responsibility  Is  upon  bUn  to 
see  and  know  that  it  Is  done  snd  done  effectusl- 
ly ;  and  tbat  if,  instead  of  doing  it  In  person, 
he  chooses  to  do  It  through  an  agent,  that  agent, 
pro  Jiw  vice.  Is  he.  the  master,  and  he,  the  mas- 
ter. Is  resyouslble  tor  a  negligent  act  tber^  of 
that  agent,  wberdiy  a  feiiow  servant  ot  him  b 
banned.  The  rule  has  hem  laid  down  In  re- 
peated cases  In  tbls  <»nrt,  in  terms  so  broad 
ss  to  come  close  to  this  case.  Pllke  v.  Boston 
ft  A.  B.  Co.  (1878)  63  N.  Y.  649.  13  Am.  Rep. 
645:  Fuller  v.  Jewett  <1880)  80  N.  Y.  46,  36 
Am.  Bep.  575;  Crispin  v.  Babbitt  (ISSO)  81 
N.  Y.  516,  87  Am.  Bep.  621.  Attentive  con- 
sideration, however,  will  perceive  a  dl8tinctl<n 
between  the  casea  That  tbe  master  has  the 
right,  as  regards  hla  servants,  to  vary  from 
tbe  time-table  tbat  he  has  set  cannot  be  doabted. 
It 's  at  times  a  necessity  so  to  do,  and  a  Deoe» 
slty  so  frequent  as  to  fall  within  the  occnrrmces 
that  a  railway  servant  is  bound  to  expect  la 
the  course  of  bis  employment.  Even  as  regards 
the  public  and  passengers,  a  railway  manager 
has  a  right,  when  needs  press,  to  vary  from 
his  general  time-table.  All  tbat  can  tben  be 
required  from  bim,  by  the  public  and  paasencera. 
Is  that  when  he  makes  the  variation,  he  acts 
under  It  with  reasonable  care  and  dllisence 
(Sears  v.  Eastern  R.  Co.  [1867]  14  Allen,  433, 
92  Am.  Dec.  780 :  Gordon  v.  Manchester  *  L..  R. 
Co.  [1873]  B2  N.  H.  696,  13  Am.  Bep.  97 1; 
that  is  to  say,  due  care  and  diligence  In  givicg 
notice  of  the  change,  aind  In  running  the  train 
upon  the  changed  time.  A  servant  cannot  aA 
for  or  expect  more  ttian  this.  .  .  .  Wetbtnk  tbat 
It  is  a  misconception  ot  the  case  to  hold  that  the 
order  of  the  train  de^steher  was  a  change  of 
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=tbft  rales  ot  the  road,  as  establlslied  aod  pro- 
■mulsated  bj  tb«  auperlnteadent.   The  train 
-deapetcher  acted  Id  exact  accord  with  tbe  gen- 
-«ral  rules  and  reealatlona  which  foresaw,  and 
with  mlBUtenesR  provided  for,  such  an  occaalon 
-as  thi%  as  macb  and  aa  fully,  so  far  as  we  can 
see  from  the  ease^  aa  tor  the  ordinary  running 
-of  trains  on  the  general  time  card.   The  order 
of  the  train  despatcbir  was  but  a  carrylag  out 
-of  those  rulea,  aod  an  application  of  certain 
provisions  of  them  to  a  case  for  which  tbey 
were  made,  and  tbe  arising  of  which  had  been 
foreseen  as  probable.    In  what  other  way  could 
they  be  carried  oat  In  the  detail  ot  them,  but 
through  tbe  service  of  the  servants  prerlouHly 
•chosen  and  assigned  to  their  parts?    And  can 
It  with  propriety  be  said  that  tbe  parts  of  that 
•detail  are  acta  of  the  master,  that  he  must  do 
himself,  or  be  liable  for  their  negligent  doing?'' 
After  laying  down  the  principle  that  the  mas- 
ter's liability  depends  on  the  character  of  the 
uegllgeot  act,  tbe  court  proceeded  thus:  "The 
quer^-,  then,  la  In  the  case  before  us.  Is  it  the 
-duty  ot  the  master  to  give  personal  notice  to 
-«rety  operative  of  a  train  of  a  special  deviation 
from  an  established  general  time-table,  or  Is 
"blB  duty  done  when  be  has  beforehand  provided 
rules,  minute,  explicit,  aiud  efficient,  and  made 
them  kaowQ  to  his  servants,  which.  If  observed 
■And  followed  by  all  concerned,  will  bring  such 
personal  notice  to  every  one  entitled  to  It?  We 
■Utink  that  in  the  clrcnmstanceB  of  this  case  the 
latter  clause  of  the  query  propounds  the  true 
-rule,  and  should  be  answered  affirmatively.  It 
la  the  duty  of  the  master  to  provide  rules  and 
rc^ilatloiis  for  the  running  of  the  trains.  He 
■tinB  done  80  here.   One  ot  them  Is  that  by  tele- 
graphic message,  sent  at  any  time  through  oper- 
-ators  at  the  ends  of  tbe  wires,  to  the  conductor 
und  engineer  of  a  train,  that  train  may  be 
stopped  At  a  station,  or  hurried  forward  to  an- 
other, or  made  to  go  ont  of  general  order.  These 
rules  with  that  provision  are  made  known  to 
-all  servants.    If.  when  the  Intestate  entered 
tbe  employment  of  the  defendant,  these  rules 
had  been  read  to  him.  and  his  especial  attention 
called  to  this  one,  and  he  bad  agreed  to  serve 
under  It,  would  not  he  have  taken  the  risk  ot 
-the  carelessness  of  the  operators  and  conductor 
In  carrying  It  out?    Is  this  case  any  different 
in  substance  from  that?   Really,  by  entering 
the  employment  with  these  rules  in  force,  be 
did  in  effect  agree  that  special  orders  might  be 
-so  sent.    The  bargain  between  bim  and  tbe  de- 
fendant was  not  only  that  special  orders  might 
be  given  Interfering  with  the  general  time-table, 
'but  that  they  might  be  given  In  this  way.  It 
Is  this  feature  of  the  case  that  distinguished  It 
from  some  of  those  that  we  have  cited." 

One  of  the  Federal  circuit  courts  of  appeals 
has  also  held  that  a  local  telegraph  operator  re- 
•celvlog  and  delivering  the  orders  of  a  train 
-despatcber  to  the  person  In  charge  of  a  train 
In  respect  to  a  change  In  the  schedule  is  a  fel- 
low servant  of  tbe  latta.  Oregon  Short  Line 
.A  U.  N.  R.  Co.  V.  Frost  (1896}  21  C.  C.  A.  186, 
44  U.  S.  App.  806.  74  Fed.  88fi  (dissenting.  Haw- 
ler,  J.).  The  court,  In  discussing  the  correct* 
-ness  of  the  charge  of  the  trial  Judge,  that  It 
■vras  tbe  duty  of  the  railroad  company  to  give  no- 
tice that  It  had  changed  tbe  time  of  rnnnlng  tbe 
trains,  that.  If  It  intrusted  that  duty  to  the  tele- 
graph operator,  his  acts  were  the  acts  of  the 
^■ompany,  and  that.  If  be  was  negligent  In  this 
matter,  it  was  tbe  negllg«ice  of  tbe  company, 
said:  "The  ordinary  running  of  the  train  Is 
established  by  a  fixed  schednle,  of  which  all 
operatives  have  notice,  and  by  which  their  acts 
^uat  be  governed.  When  occasion  arises  to  dis- 
turb the  regular  schedule  the  doty  rests  upon 
the  company  to  give  timely  notice  to  those  that 
are  to  be  affected  thereby.  This  It  Is  the  office 
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of  the  train  despatcber  to  do.  But  when  he  baa 
given  that  information  to  a  local  operator,  is 
that  duty  discharged,  or  does  there  rest  upon 
the  company  the  further  obligation  to  see  that 
all  of  Its  servants  through  whose  hands  that 
message  goes  on  Us  way  to  the  trahi  em^oyees 
sball  deliver  It  as  given,  and  that  In  case  of  any 
failure  in  the  line  of  communication,  tbe  com- 
pany shall  be  liable  for  the  resulting  Injnryl 
In  support  of  the  latter  view  It  Is  argued  that. 
If  tbe  duty  to  notify  tbe  train  operatives  of  a 
change  In  the  time-table  Is  persona!  to  tbe  com- 
pany, and  cannot  be  del^;ated  to  the  servant  so 
as  to  excuse  tbe  company  from  liability.  It  fol- 
lows that  such  power,  since  It  may  not  be  dele- 
gated to  one  servant,  may  not  be  delegated  by 
him  to  another ;  and  that  tbe  reasons  which 
lead  to  the  conclusion  that  tbe  train  de- 
spatcber 1b  a  vice  principal  lead  directly  to 
the  farther  conclusion  that  tbe  local  tele- 
grsph  operator  stands  In  the  same  atti- 
tude to  the  company,  and  that  tbe  duty  the 
company  owes  of  fnjnlBhlng  a  safe  place  of  oper- 
ation to  Its  employees  cannot  be  dlscbai^f;ed 
short  of  actual  notice  to  those  who  are  to  be 
alfected  thereby,  and  whose  personal  safety  Is 
dependent  thereupon.  After  a  careful  considera- 
tion of  the  question,  and  of  the  strong  reasons 
that  may  be  urged  In  support  ot  either  view  of 
this  proposition,  it  Is  our  conclusion  that  the 
better  doctrine  is  that  the  local  telegraph  opera- 
tor Is  tbe  fellow  servant  of  those  who  are  In 
tbe  control  and  management  of  the  train.  It 
Is  evident,  and  the  court  will  take  Judicial  notice 
of  the  fact,  that  a  dlsturtwince  In  the  regular 
time  schedule  of  trains  Is  frequent  and  necessary 
in  tbe  operation  ot  all  railroads.  It  then  be- 
comes necessary  to  issue  special  orders  for  their 
direction.  Conductors,  engineers,  and  brake- 
men  have  knowledge  of  that  tact,  and  they  linow 
when  they  enter  Into  the  employment  of  the 
railroad  company  that  their  notice  of  such 
orders  must  come  tbrou^  the  local  telegraph 
operator  at  the  station,  and  that  they  Incur  tbe 
risk  of  accident  through  his  negligence  or  mis- 
take. The  special  orders  Is^ue  In  the  first  In- 
stance from  the  train  despatcber.  It  Is  obvious- 
ly Impossible  for  him  to  give  personal  notice  to 
all  who  are  to  be  governed  thereby.  The  or- 
ders must  of  necessity  be  conveyed  to  someone 
In  behalf  of  the  others.  The  local  telegraph 
operator,  the  conductor,  the  engineer,  and  the 
brakemen  are  all  engaged  in  a  common  employ- 
ment,— that  of  moving  tbe  train.  The  operator. 
It  Is  true,  la  subject  to  no  personal  risk. from 
any  change  In  tbe  time  card,  but  that  fact  la 
not  a  controlling  one  in  deciding  who  are  his 
fellow  servants.  There  must  be  some  point 
where  tbe  responsibility  of  tbe  company  ceases. 
It  It  does  not  cease  at  tbe  time  when  Informa- 
tion Is  given  to  tbe  operator,  where  shall  It 
cease?  Could  It  he  said  that  a  conductor  who 
received  from  tbe  operator  a  message  from  the 
train  despatcber,  yet  who  tailed  to  guide  his 
action  thereby,  stands  in  tbe  relation  of  vice 
principal  to  the  conductor,  engineer,  or  brake- 
man  of  another  train  who  may  be  Injured  by 
his  negligence,  or  that,  If  tbe  operator  should 
receive  Instructions  from  the  train  despatcber 
to  send  oat  a  Sagman  to  atrial  an  approaching 
train,  tbe  company  Is  reqionsible  tor  tbe  neg- 
ligence of  such  flagman  in  falling  to  carry  out 
9ucb  Instructions?  It  seems  Just  In  principle  to 
bold  that  the  company  has  discharged  Its  duty 
when  It  has  given  information  to  one  ot  Its 
servants,  who  Is  engaged  in  the  common  employ- 
ment of  the  others  that  are  to  he  affected  there- 
by, and  has  Instructed  blm  to  notify  his  co- 
employees  ;  and  that,  when  tbe  company  has 
exercised  due  care  In  selecting  such  local  opera- 
tor In  the  first  Instance,  and  has  not  been  negli- 
gent In  employing  or  retalnlna  blm  In  bis  office. 
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it  has  dlBcharged  Its  dnty,  ud  that  nich  op- 
erator stands  In  th«  attitude  of  a  fallow  aerraat 
to  tbe  tralnm^" 

Very  similar  U  the  reasonliv  Id  a  caae  de- 
cided Id  anotber  circuit  (Baltimore  ft  O.  B.  Co. 
T.  Camp  [18U5]  13  C.  C.  A.  283,  31  U.  8.  App. 
213,  65  Fed.  952)  :  "He  [the  telegraph  oper- 
ator] and  tbe  engineer  and  tbe  conductor  work 
together,  at  tbe  same  time  and  place,  tor  a  com- 
mon empioyer,  with  an  Immediate  common  ob- 
ject, namely,  the  proper  mnnlng  of  trains.  It 
Is  essential.  In  the  operating  department  of  a 
railroad  compainy,  that  there  should  be  provi- 
sion for  communicating  to  those  In  cbai^  of 
different  trains  the  wbereaboats  of  other  trains, 
to  aTOld  collision.  This  Information  Is  given 
by  means  of  the  general  time-table  and  general 
rales  for  the  mnnlng  of  trains  with  reference 
to  each  other,  wblcb  the  employees  in  cha^e  of 
each  train  are  obliged  Implicitly  to  obey.  But 
.It  often  bappens  that  the  general  time-table 
mut  be  varied  from,  and  tbeae  variations  most 
be  communicated  to  tboee  In  charge  of  trains. 
This  is  effected  usually  by  telegraphic  orders 
from  the  superintendent  or  the  train  despatcb- 
er,  who  has  supreme  control  of  the  running 
of  trains.  The  Informatltm  Is  also  eommonl- 
cated  by  means  of  flagmon,  by  means  of  tor- 
pedoes, by  red  lights  and  green  lights  upon 
trains,  by  the  block  signal  system,  aad  In  other 
waya  Tbe  subordinate  employees,  whose  duty 
It  Is  to  transmit  the  orders  of  the  officer  In  con- 
trol, or  to  give  Information  as  to  the  presence 
of  trains  upon  any  part  of  the  track,  without 
special  orders,  are  engaged  at  the  same  time  and 
place  wltb  the  persons  operating  the  train,  in 
a  common  employment,  having  an  Immediate, 
common  object,  namely,  that  of  the  running  of 
trains,  and  therefore  are  fellow  servants.  The 
man  who  makes  tbe  signal  at  the  station  to 
the  engineer  on  the  approaching  train  to  stop 
Is  as  much  engaged  In  the  running  and  operation 
of  that  train  as  tbe  flagman  sent  out  ahead  to 
■Ignal  the  condition  of  a  switch.  .  .  .  There 
can  be  no  separation  of  tbe  ^gnat  department 
and  tbe  operating  department,  for  tbe  employees 
engaged  upon  the  train.  In  the  actual,  manual 
operation  of  the  train,  are  expected  to  be  part 
ctf  the  signal  department  of  the  company.  The  ^ 
man  who  puts  out  the  green  light  at  the  back 
of  the  train,  to  Indicate  that  a  train  Is  follow- 
ing, communicates  to  every  station  ageot,  every 
conductor,  and  every  engineer  who  sees  It, 
knowledge  upon  which  they,  each  of  them,  must 
act,  and  yet  it  ca'U  hardly  be  said  that  the  brake- 
man.  In  displaying  tbls  green  light.  Is  acting  In 
a  different  department  from  the  man  who  opens 
and  closes  the  throttle  valve  of  the  engine." 
Bee  also  Illinois  C.  B.  Co.  t.  Benti  (1000)  40 
C.  C.  A.  56,  09  Ted.  657  (railroad  company  Is 
not  liable  for  the  death  of  an  engineer  In  a  col- 
lision, due  to  the  negligence  of  an  operator  In 
falUnff  to  report  the  passing  of  a  train  at  hia 
station). 

Where  an  engineer  was  killed  through  the 
negligence  of  a  telegraph  operator  at  one  of  the 
stations  on  the  defendant's  road.  In  falling  to 
notify  tbe  conductor  of  the  train  of  a  fact  tele- 
graphed to  bim  from  the  station  ahead  whicb 
would  require  him  to  slacken  speed  and  to  cross 
over  a  switch  on  to  another  track  at  a  given 
point,  the  consequence  being  that  tbe  mglne 
drlTen  by  tbe  Intestate  Jumped  the  track  and 
caused  his  deatli,  the  court  held  that  tbe  tele- 
graph operator  was  a  fellow  servant  with  the 
engineer.  Dealey  t.  Philadelphia  &  R.  R.  Co. 
(1886;  Fa.)  3  Cent.  Bep.  112,  4  Atl.  170.  In 
this  caae  the  court  considered  that  the  main 
duty  of  a  telegraph  operator  Is  the  receipt  and 
delivery  of  messages  regarding  the  running  of 
trains  upon  the  roadway,  In  which  he  Is  merely 
the  automaton  or  communicator  to  give  the  In- 
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formation  as  to  the  condition  of  the  tradt  aJieaA 
of  the  moving  train,  and  part  of  the  general  ma- 
chinery by  which  the  whole  roadway  la  opN- 
ated. 

Tbe  same  doctrine  la  applied  In  the  follow- 
ing cases:  McKalg  v.  Northern  P.  E.  Co. 
(1889)  42  Fed  288;  Monagban  v.  New  York 
C.  &  H.  R.  B.  Co.  (1887)  46  Hon.  113.  wlmc- 
the  correctness  ot  tha  appllcatioo  of  the  ceneiml 
principle  seema  rather  qnestionable,  ac  the  <v- 
erator  had  tbe  duty  of  controlling  tbe  move- 
ments of  trains  at  a  particular  point  ander  a 
temporary  system  organised  by  the  company  in. 
view  of  tbe  fact  that  the  progress  of  certain 
alterations  In  the  track  rendered  It  necessary 
to  run  all  trains  going  in  one  direction  on  a. 
single  track, — Dana  v.  New  York  C.  &  H.  R.  B. 
Co.  (1S81)  23  Hun,  478  (messsge  mlelnter- 
preted--case  appealed,  but  merely  on  tbe  ques- 
tion of  tbe  Insufficiency  of  the  company's  rulee). 
Bee  also  Cincinnati,  H.  O.  *  T.  P.  B.  Co.  t. 
Clark  (1893)  6  C.  C.  A.  281.  16  O.  8.  App.  17. 
S7  Fed.  125,  where,  however,  the  nonliability 
was  predicated  directly  from  the  fact  that  tbe- 
operator  was  at  sll  events  a  fellow  servant  aa- 
to  the  negligent  act  which  caused  tbe  Injury, 
vit..  In  not  potting  ont  proper  slgnala  for  pass- 
ing traloa,  and  thus  seeuig  that  no  train  passed- 
within  less  than  ten  minutes  of  another. 

But  the  principle  Itself  Is  equally  applicable 
where  other  methods  of  transmitting  the  mas- 
ter's commands  are  Involved  in  the  case. 

In  Card  v.  Eddy  (1894 ;  Ho.)  28  S.  W.  079. 
a  section  foreman  was  held  not  to  be  entitled 
to  recover  where  a  Sremsn  undertook  to  ddlTer- 
to  him  a  telegraphic  despatch  by  tying  It  to 
a  lump  of  cosl,  and  in  throwing  the  lump  off 
Inadvertently  struck  him.  The  court  said : 
"The  act  the  fireman  was  required  to  perform- 
was  the  deilvory  from  a  mnnlng  train  of  a  mes- 
sage to  the  plaintiff.  It  cannot  matter  bow  Im- 
portant tbe  message  may  have  been,  nor  that 
It  contained  an  order  the  receivers,  through 
their  road  maater,  or  other  agent,  were  reqaired- 
to  give.  The  injury  did  not  result  from  the  na- 
ture of  the  message  or  from  a  failure  to  trans- 
mit It.  The  service  required  of  the  fireman' 
was  that  of  a  servant,  which  any  messenger 
could  have  performed,  and  tbe  manner  of  ita- 
dellvery  did  not  pertain  to  tbe  duty  the  re- 
ceivers owed  to  plabitiff.  They  owed  him  tbe 
duty  only  of  using  reasonable  care  to  select  a 
competent  and  careful  messenger.  After  the- 
master  has  discharged  the  duty  he  owes  bis  serv- 
ants, such  as  proper  care  In  the  selection  of 
those  wltb  whom  they  are  required  to  work,  pro- 
viding suitable  tools  and  machinery,  etc.,  yei 
the  servants  must  look  to  each  other  for  pro- 
tection In  tbe  performance  of  tbeir  respecbve- 
dutles.  The  fireman  can  be  regarded  aa  the 
agent  or  vice  principal  of  the  receivers  under  no- 
test  which  has  ever  been  applied  by  the  courtS' 
of  this  state,  or  elsewhwe.  so  far  aa  I  havo  t»een 
able  to  discover.  He  was  given  no  power  to- 
snperlntend,  control,  or  direct  the  pliilntllT, — 
wtalch  is  the  usual  test;  nor  was  be  performine 
a  duty  the  receivers  owed  to  plalntltf  other  than 
such  as  thv  owed  to  every  other  employes  In- 
their  service." 

VI.  Neglifetuie  of  eottrvamt  <fi  napeat  to  th9 
preparation  or  straoturol  modlfieatUm  of  ta< 
«frui»e»taliMe«  or  their  ports/  when  not  im- 
pstod  to  tho  master. 

As  to  cases  in  which  the  delinquency  resolves. 
itself  Into  negligently  selecting,  or  falllns  to- 
use.  the  appliances  to  be  adjusted,  see  also  T. 
b.  I.  oupra. 

a.  /ntroductonr. 
Ordinarily,  as  baa  been  shown  atwve  (III.>- 

Digitized  by  Google 


1901. 


TsDvoBD  T.  Lob  Ahqi  im  Elkctbic  Co. 


tlw  daty  ot  takloff  can  tbat  tb«  aeiTBOt  Is  not 
exposed  to  danger  (roro  wbat  ms;  be  called  Is- 
trinste  defects  In  tbe  instrommtitlltles  is  deemed 
to  tw  nondelegable.  But  this  principle  Is  sub- 
ject to  some  Important  qualifications,  tbe  precise 
extent  of  which  la,  as  the  authorities  now  stand, 
a  matter  of  uncertainty. 

It  may  perhaps  be  taken  as  a  proposition 
snlveraalij  conceded  that  the  right  and  liabil- 
ities of  the  roaster  and  serrant  are  to  be  ganged 
wltb  reference  to  the  principle  that,  where  the 
master  furnishes  the  materials  for  securing  the 
safety  of  the  servant  as  tbe  work  progresses  In 
a  place  the  condition  of  which  la  conatantly 
changing,  the  ose  and  application  of  those  ma- 
terials according  to  tbe  exigencies  of  the  work 
Is  the  duty  of  the  aerrants  themselves,  unless 
that  function  Is  specially  assumed  by  tbe  mas- 
ter.   Floyd  V.  Sugden  (1883)  134  Mass.  663. 

But  the  practical  construction  of  a  rule  so 
broadly  expressed  as  this  obviously  affords  scope 
for  Infinite  differences  oC  opinion.  The  reports 
carry  ns,  by  gradations  sometimes  almost  im- 
perceptible, from  cases  Involving  groups  of  facts 
which  may  without  difficulty  be  admitted  to  be 
such  tbat  recovery  coold  not  have  been  allowed 
eouslatently  with  any  reasonable  Interpretation 
of  the  doctrine  of  common  employment.  lo  cases 
which  virtually  nullify  In  some  very  Important 
reapecta  the  theory  that  the  master  must  an- 
swer for  the  negligence  of  the  employees  who 
provide  the  place  of  work  and  other  appliances. 
Judicial  Ingenuity  has  been  taxed  to  the  utmost 
tor  the  purpose  of  discovering  distinctions  of 
sufficient  importance  to  take  the  evidence  oat  of 
the  operation  of  this  theory. 

In  Hamilton  v.  Rich  Hill  Coal  MIn.  Co.  (1891) 
108  Ho.  864.  18  8.  W.  977,  one  of  the  most 
eminent  of  modem  Judges  protested  against 
whittling  away  by  refined  exceptions  the  mle 
by  which  the  master  Is  required  to  provide  suit- 
able appliances,  and  no  one  who  has  had  occa- 
sion to  carry  out  any  extensive  researches  among 
decisions  of  this  class  will  say  that  this  caution 
It  unnecessary. 

The  desperate  predicament  In  which  the 
courts  sometimes  involve  themselves  In  the  at- 
tempt to  deal  with  antagonistic  principles  at 
places  where  they  overlap  has  assuredly  never 
be«n  more  strikingly  lUastnited  than  by  the 
recent  remark  of  a  Hew  Jersey  Judge  that  "a 
duty  may  be  ambiguous,  or  may  have  a  double 
aspect,  and  be.  In  some  sense.  Incumbent  on  tbe 
master  and  on  the  fellow  servant,"  and  that 
"sncb  a  problem  may,  perhaps,  be  solved  by 
determining  which  da^  Is  paramount  over  the 
other."  Flanlgan  v.  Quggenhelm  Smeithig  Co. 
(1899)  68 -N.  J.  U  647,  44  Atl.  762.  What 
more  "lame  and  Impotent  conclusion"  conld  be 
reached  than  the  conception  of  a  duty  which 
may  be  regarded  as  the  master's  or  the  serv- 
ant's according  to  the  standpoint  from  which  It 
Is  viewed,  and  the  suggestion  that  tbe  rights 
and  liabilities  of  tbe  parties  should  be  settled 
by  an  unintelligible  method  of  analyals?  When 
such  a  confession  of  helplessness  Is  forced  from 
a  Judge.  It  seems  to  be  high  time  for  the  legis- 
lature to  play  the  part  of  a  deut  em  mooAtno. 

b.  NeolWfiKse  wMch  prodwosa  ttntotvral  un- 
Mfetg  of  a  Umporam  dkaraoter. 

It  seems  to  be  well  settled  tbat.  In  the  absence 
of  evidence  going  to  show  that  the  conditions 
which  caoaed  tbe  injury  were,  or  ought  to  have 
been,  known  to  tbe  master  or  tbe  agent  wbose 
qteclal  fooctlon  It  la  to  see  tbat  the  Instrumen- 
tality In  question  is  reasonably  safe  for  use 
(see  TII.  f.  infra),  no  action  i.aD  be  maintained 
for  injuries  caused  by  details  of  work  which 
temporarily  recolt  In  Introducing  some  structu- 
ral modlflcatloa  into  tbe  snvlronmMit  of  the  In- 
Jnred  pemn. 
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1.  Defecta  iit  riMway  traoka. 
Contrast  coses  In  III.  d.  1,  3,  twpra. 

Where  tbe  erldence  Is  that.  In  the  operation 

of  a  railroad  at  a  certain  point,  It  was  frequent- 
ly necessary  to  remove  temporarily  the  planks 
covering  a  pit  for  the  purpose  of  making  re- 
pairs thereon,  and  that  tbe  employees  were  re- 
peatedly Instructed  to  cover  the  pit  when  the 
repairs  were  finished,  the  efficient  cause  of  an 
accident  resulting  from  the  pit  being  left  un- 
covered Is  the  carelessness  of  coservants,  and 
not  an  Imperfection  of  the  road.  Filbert  v. 
Delaware  &  H.  Canal  Co.  (1800)  121  H.  T.  207, 
23  N.  E.  1104. 

A  brakeman  who  knows  of  a  lumber  pile  near 
the  track,  and  Is  injured  In  Jumping  upon  a 
train  moving  by  the  pile,  cannot  recover  It  the 
piling  of  tbe  lumber  was  an  act  of  a  fellow  serr- 
ant.  Gaftney  v.  New  York  &  N.  B.  U.  Co. 
(1887)  16  B.  I.  466,  7  Atl.  284. 

Where  a  deposit  of  sand  alongside  a  railway 
track  results  in  Injury  to  a  brakeman,  the  In- 
Jury  is  regarded  as  being  due  to  the  act  of  a 
mere  fellow  servant.  Robinson  v.  Houston  A 
T.  C.  R.  Co.  (1877)  46  Tex.  540. 

A  brakeman  who.  In  coupling  cars  In  a  yard, 
slips  on  a  pile  of  wet  ashes,  dropped  from  a  loco- 
motive fire-box  and  left  between  the  rails,  cannot 
recover.  Hughes  v.  Winona  k  St.  P.  B.  Co. 
(18A0)  27  Minn.  137,  6  N.  W.  553. 

A  railway  company  Is  not  liable  for  tbe  death 
of  a  brakeman  who  was  brushed  off  the  train 
by  a  car  placed  by  fellow  servants  on  a  side 
track  In  dangerous  proximity  to  the  mabi  track. 
Sehanb  v.  llounlbal  &  St.  J.  B.  Co.  (1691)  106 
Mo.  74,  16  S.  W.  924. 

* 

2.  JMtpIoceMSfit  of  guarda  provided  for  dm- 
perotM  maeMftery. 

The  n^Iigence  of  servants  charged  with  the 
duty  necessarily  Involved  In  tbe  ordinary  use  of 
machines,  of  oiling  the  same  and  changing  the 
rolls  operated  In  connection  therewith.  In  fall- 
ing to  replace  the  guard  oret  the  gearing  after 
oiling  It,  Is  not  chargeable  to  tbe  master  so  as 
to  render  him  liable  for  InJArles  to  another  work- 
man employed  to  tend  the  machine,  where  the 
oiling  of  the  machinery  and  the  changing  of  the 
rolls  required  no  meclal  skill,  and  might  prop- 
erty have  been  intrusted  to  tbe  person  Injured. 
Wosblgian  v.  Washburn  ft  H.  Mfg.  Co.  (1896) 
167  iSasn.  20,  44  N.  R  1058.  The  conn  sald: 
"The  me.i  who  tended  tbe  machines  were  not 
accustomed  to  oil  them  and  change  the  rolls, 
but  two  other  men  were  regularly  employed  to 
do  this.  Were  these  men  doing  a  part  of  the 
work  that  was  within  the  department  of  the 
master,  whose  duty  It  was  to  furnish  his  serv- 
ants with  tools  and  machinery  as  suitable  and 
safe  as  the  exercise  of  reasonable  care  would 
secure,  or  were  they  doing  the  work  of  mere 
servants  In  making  necessary  changes  of  parts 
Incident  to  the  management  of  the  machines  In 
the  ordinary  use  of  them?  If  these  changes 
bad  regularly  been  made  In  tbe  ordinary  coui-se 
of  their  business  by  the  persons  who  tended  the 
machines,  there  would  have  been  no  doubt  tbat 
Id  making  them  they  would  have  been  mere 
servants,  for  whose  negligence  the  master  would 
not  be  liable,  nnd  to  whom.  If  competent,  he 
could  trust  the  work  without  any  other  duty 
than  to  furnish  them  proper  materials  and  ap- 
pliances for  carrying  It  on.  Tbe  only  ground 
for  doubt  arises  from  the  fact  tliat  the  work 
was  done  by  machinists  who  were  specially  em* 
ployed  for  that  purpose.  But  It  appears  tbat 
there  was  work  to  be  done  In  repairing  the  rolls 
which  were  taken  out,  and  In  fitting  them  for 
use  again,  which  could  not  be  done  by  ordinary 
persons  who  were  only  taught  to  tend  tbe  ma- 
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elilnrs,  and  wblch  called  for  tlie  employment  of 
macbln^sCB.  So  far  as  appears,  the  chaDglng 
of  tbe  rolls  and  oiling  of  the  machines  was  a 
■tmple  kind  of  work,  which  th*  maehlJW  tenders 
m^ht  have  done  aa  well  as  otbera.  We  are  of 
<Viiiloi)  that  these  changes  were  necessarily 
inTcdved  in  the  ordinary  use  of  tbe  ntacblnes, 
and  could  properly  be  left  to  competent  servants 
as  a  pan  of  their  work  of  managing  the  ma- 
cblnea  that  called  for  no  attention  by  the  mas- 
ter if  be  kept  tbe  workmen  properly  supplied 
wltb  suitable  rolls  and  other  necessary  artlclea." 

An  employer  cannot  be  held  liable  for  the 
negligence  of  a  coservant  in  displacing  a  plank 
which  forms  part  of  tbe  fence  by  which  danger- 
ous machinery  is  protected  In  accordance  with 
tbe  provision  of  a  statute  rtqolring  auch  protec- 
tion to  be  fnmlsbed.  Honor  t.  Albrlgbton 
(1880)  93  ra.  4TS. 

8.  Dangers  avperveniao  <«»  t^eavatton  work; 
trenahes,  mitiet,  quarriea,  etc 

Contrast  cases  cited  In  III.  d,  6.  tupro. 

A  master  Is  not  liable  where  the  foremen,  or 
other  employees  whose  daty  It  is  to  see  that 
the  aides  of  a  trench  are  properly  shored  and 
biaced,  either  fall  to  use,  or  use  improperly 
or  unskilfully,  the  materials  provided  for  tbat 
purpose,  and  cause  Injory  to  other  servants  who 
are  at  wwk  in  tbe  trench.  Floyd  t.  Sugden 
(1888)  184  Maas.  688. 

in  Zelglor  v.  Day  (18T7)  123  Mass.  162.  acase 
Involving  similar  facts,  tbe  court  said:  "Tbe 
work  was  committed  to  the  snpervlslon  of  a 
skllfol  and  competent  superlotaident.  It  re- 
quired for  tbe  protection  of  the  men  the  frequent 
use  of  tempora^  structures,  the  location  and 
erection  ot  nblch,  as  tbe  digging  progressed, 
was  a  part  ot  the  work  In  which  the  superin- 
rendent  nnd  the  men  under  him  were  alike  em< 
ployed,  aad  for  the  preparation  of  which,  as  In 
the  case  of  tbe  scaffold  of  tbe  mason  or  car- 
penter, tbe  muster  is  not  liable,  unless  there  is 
something  to  show  that  he  assumed  it  as  a  duty 
Independent  of  the  servant's  employment."  Bee 
also  Johnson  v.  Itoston  Tow-Boat  Co.  (18SH) 
135  Mass.  209;  Dube  v.  Lewlston  <1S91)  83 
Me.  211,  22  Atl.  112;  Durst  T.  Carnegie  Steel 
Co.  (IbUitj  178  Pa.  162,  88  Atl.  1102  (plaintiff 
was  himself  excavating  tbe  trench)  ;  Dwyer 
Hickler  (1891)  43  N.  Y.  8.  E.  221.  16  N.  Y. 
Supp.  814  (same  facts)  ;  Bergquist  v.  Minne- 
apolis (1890)  42  HiMt.  471.  44  N.  W.  630  (plain- 
tiff was  laying  pipes). 

It  Is  error  to  refuse  an  instraetlon  to  tbe  ef- 
fect that  tbe  sheet-piling  In  a  trench  was  a 
detail  of  the  work,  and  that,  if  tbe  failure  of 
tbe  foreman  In  charge  to  use  Bucb  piling  was  tbe 
cause  of  the  sides  of  the  trench  falling  In.  the 
plaintiff  could  not  recover.  Golden  v.  Sleghardt 
(1898)  83  App.  DlT.  161,  53  N.  Y.  Supp.  460. 

The  negligence  of  a  foreman  In  charge  of 
workmen  engaged  in  excavating  a  trench,  In 
continuing  to  drive  curbing  timbers  Into  the 
ground  In  close  proximity  to  a  laborer,  after 
discovering  tbat  they  were  throwing  off  splint- 
ers, is  tbat  of  a  fellow  servant  of  the  laborer, 
whatever  may  be  his  relation  to  him  In  other 
respects.  I'rtedrich  v.  St.  I^ul  (1897)  68  Ulnn. 
402.  71  N.  W.  387.  See,  however.  Kranz  v. 
Long  Island  U.  Co.  (1890)  123  N.  Y.  1,  26  N. 
E.  206,  VI.  K,  2,  infra. 

Since  tbe  danger  tbat  a  bank  which  Ib  Iwlng 
taken  down  In  a  gravel  pit  may  fail  at  any 
moment  Is  open  and  obvious,  and  the  servants 
engaged  in  the  work  have  ample  facllltlea  for 
dtscovertug  and  removing  such  danger,  the 
master  may  fairly  be  allowed  to  Impose  upon 
tbe  servants  themselves  tbe  duty  of  providing 
against  such  an  occurrence.  Larsson  v.  Mc- 
Clnre  (1897)  96  Wis.  638.  70  N.  W.  662.  Tbe 
34  L.  R.  A. 


court  said :  "The  present  case  does  not  seem  to 
fall  within  tbe  rule  tbat  the  master  must  fnr- 
nish  tbe  servant  a  reasonably  safe  place  In  which 
to  work.  Inasmuch  aa  the  plaintiff  and  his  M- 
low  servants  practically  created  the  place  and 
Its  attendant  perils  from  hour  to  hour,  in  tbe 
prosecuLlon  of  their  labors;  and  tbe  condition 
was  constantly  shifting  by  reason  of  their  own 
acts,  of  which,  as  well  as  their  probable  con- 
sequences, they  must  be  held  to  have  had  notice. 
Tbe  negligence,  if  any,  in  tbls  view  o(  tbe  ease^ 
would  be  tbat  of  the  plaintiff  snd  his  ffellow 
servants,  and  the  risk  of  It  must  be  rented  as 
assumed  by  tbe  plaintiff  as  Incident  to  bis  em- 
ployment ;  and,  in  any  view  that  may  be  taken 
of  the  case,  it  must  be  regarded  as  a  risk  as- 
sumed by  the  plaintiff,  as  Inddtfit  to  bis  employ- 
ment." 

A  master  Is  not  liable  where  «npIoyees  ta 
shoveling  coal  leave  an  overhanging  frozen 
cnist  of  coal  which  falls  and  Injures  one  of 
them.  Miller  v.  Thomas  J1S97)  16  App.  Dlv. 
106,  44  h'.  T.  Supp.  277. 

A  tunnel  in  a  mine  In  coarse  of  excavation, 
being  a  place  in  which  conditions  are  conai^iit- 
Ij  changing,  and  of  which  tbe  fnmlahlng  and 
preparation  are  In  themaelves  part  of  the 'work 
tbe  employees  are  required  to  ^rform.  Is  not 
a  place  furnished  by  tbe  master  for  employees; 
within  the  spirit  of  those  decisions  wlileli  dear 
the  right  of  the  master  to  delegate  to  a  servant 
the  duty  of  providing  a  safe  place  for  bta  em- 
ployees. Coai  &  MIn.  Co.  v.  Clay  (1S94)  51 
Ohio  St.  642,  eub  nom.  Consolidated  Coal  * 
Mln.  Co.  T.  Floyd.  25  L.  B.  A.  848,  38  N.  B. 
610. 

As  to  the  Incidents  or  means  of  excavating 
ore,  a  mloe  owner  has  only  the  duty  of  fur- 
nishing competent  men  and  suitable  materials 
for  the  nsc  of  those  engaged  In  the  common  em- 
ployment. Hence,  the  negligence  of  a  mine 
foreman  In  having  too  large  a  space  mined  be- 
fore preparing  to  set  the  supports  Is  that  of  a 
fellow  servant  of  a  miner.  Petaja  t.  Anrora 
Iron  Min.  Co.  (1896)  lOG  Mich.  409.  32  L.  B. 
A.  438,  66  N.  W.  951,  Affirming  on  rehearing  109 
Mlcb.  463,«32  L.  R.  A.  436,  64  N.  W.  8S5.  Tbe 
court  said :  "It  Is  apparent  that  It  vre  az«  to 
adhere  to  tbe  holding  that  miners  and  tnrn* 
mers  are  fellow  servants,  and  that  the  shift 
boss,  like  the  foreman  of  a  section  gang.  Is  doc 
an  exception,  there  can  be  no  theory  upon  wblcb 
the  plaintiff  can  recover,  except  that.  Immediate- 
ly  tbe  room  was  lo  readiness  for  timbers.  It  was 
the  duty  of  the  master  to  see  that  they  were 
properly  set  and  maintained.  And  It  la  obTions 
that  this  claim  must  be,  as  it  Is,  planted  upon 
the  rule  that.  In  appropriate  cases,  requires  the 
master  to  provide  a  safe  place.  Tbe  operatkM 
of  mining.  In  this  and  similar  mines,  Is  to  sink 
a  shaft,  and  from  the  shaft  start  a  drift,  fron 
which  etopes  or  rooms  are  excavated  across  the 
vein,  from  the  lower  to  the  upper  or  i*»wci«ff 
wail.  It  is  accomplished  by  caving  down  sad 
removing  tbe  ore.  It  Is  manifest  tbat  this  can- 
not proceed  unless  tbe  roof  Is  supported  behind 
tbe  miners,  and  this  is  done  by  putting  up  tint 
bers  to  support  the  roof  until  tbe  ore  shall  be 
excavated  beyoad.  It  Is  said  that,  when  tbe 
room  has  been  excavated  sufficiently  lai^  It 
is  the  practice  to  cave  tbe  room  down  into  tbe 
mining  sets,  and  place  more  timbers  on  top  of 
the  first.  Now,  if  tbls  room  can  properly  be 
said  to  be  a  place  furnished  to  the  servants  in 
which  to  carry  on  the  master's  business,  and 
which  be  miist,  at  his  peril,  keep  In  rrasonably 
safe  condition,  as  a  factory  or  wareboose,  then 
the  cnsc  should  have  gone  to  the  Jury :  but.  If 
It  Is  not  buch  a  place,  then  It  falls  within  tbat 
other  rule,  tbat  tbe  duty  of  the  master  Is  per- 
formed by  using  reasonable  care  In  furnishing 
snlisble  material,  and  employing  capable  and 
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«llldait  dmh  to  do  th«  work.  ...  As  we 
andentand  from  Uie  brief  ot  counsel  and  tlie 
record, — and  we  do  not  dlacover  a  denial  of  It,— 
tbla  Btope  or  room  starts  from  a  drift  at  or 
near  wbal  la  called  the  'foot  wall,'  which  is  the 
bottom  as  distinguished  from  the  overlying 
•tratom  or  the  vein  of  ore.  Iloth  foot  wall  and 
top  wall  depart  from  the  level,  and  dtp  sharp- 
ij,  so  that,  lu  running  the  stope  on  a  level,  It 
<uui  g9  but  a  short  distance  until  the  top  or 
overhanging  wail  Is  reached ;  and  then  the 
op(»ation  Is  repeated  above  the  lagging,  remov- 
ing the  lagging  and  caving  dowa  tbe  roof,  •ui>- 
portlng  the  saw  root  thus  fornwd  I17  new  wetM 
placed  upon  the  first.  Tbos,  so  &r  as  the  lag- 
giug  Is  uoucer&ed.  It  has  a  tenporarj  use  mere- 
I7  to  enable  the  miners  to  push  the  breast 
throQgb  to  tbe  overhanging  wait,  by  supporting 
the  rooC  It  is  a  part  of  the  iwatlon  ot  min- 
ing, as  much  as  a  blast  or  a  staging,  and  Is  not 
A  part  of  the  permanent  structure." 

Tbe  case  is  for  the  Jury,  where  the  evidence 
is  conflicting  al  to  whether  the  pialntlfF,  a  mln- 
«r,  wan  making  bis  own  place  of  work.  Taylor 
V.  Star  Coal  Co.  (1899)  110  Iowa,  40,  81  N.  W. 
249  (see  IV.  J.  auprs,  tor  general  rule). 

One  employed  by  the  manager  of  a  mine  to 
take  down  loose  slate  which  Is  liable  to  fall,  but 
not  Invested  with  any  greater  authority  than 
any  other  laborer.  Is  not  a  vice  principal  while 
so  engaged,  bat  is  a  fellow  servant  with  tbe 
miners.  Fosbnrg  T.  Phillips  Fuel  Co.  (1894)  98 
lov-a,  94,  61  N.  W.  400. 

A  workman  employed  in  a  Quarry,  In  which, 
by  rensoQ  of  the  constant  removal  of  stone 
therefrom  in  the  course  of  its  tveratios  by  hlm- 
«eU  and  bis  fellow  servanti^  the  conditions  and 
snrronndings  are  constantly  changing,  assumes 
the  rl&k  of  tbe  place  becoming  unsafe,  and  can- 
not recover  for  an  Injury  due  to  tbe  falling  of 
a  mass  of  stone  loosened  by  succeeding  blasts. 
ACielke  T.  Chicago  *  N.  W.  B.  Co.  (1809)  103 
Wis.  1,  79  N.  W.  22. 

4.  Danffen  oHHng  front  the  tihenginff  eondition 
of  buUdittf/a  and  olhor  stmoturet  M>hOe  in 
eourae  of  ei-ection  or  repair. 

Tbe  fact  that  a  master  failed  to  comply  with 
a  request  by  an  employee  for  material  to  make 
a  new  floor  la  Mie  piece,  to  replace  a  section 
of  floor  which  It  had  been  necessary  to  frequent- 
ly remove  and  replace,  does  not  render  him  lia- 
ble to  a  fellow  servant  of  such  employee  for 
iujnries  due  to  the  fact  that  such  employee,  In 
replacing  the  old  floor  without  instructions  to 
do  so,  failed  to  nail  down  the  boards,  wnere, 
had  that  been  done,  tbe  floor  would  have  been 
entire^  safe.  Nemier  t.  Biter  (189T)  179  Pa. 
S&?,  S6  Ati.  335. 

The  owner  of  a  steam  propeller  Is  not  liable 
for  an  accident  to  an  employee  engaged  In  paint- 
Ins  the  Iron  floor,  caused  by  the  Call  of  a  section 
vt  a  plank  floor  which  had  been  sarety  placed 
on  end,  but  which  was  rendered  unsafe  after 
tlie  commencement  of  tbe  work  owing  to  the 
(act  that  fellow  servants  removed  other  sections 
wblch  helped  to  support  IL  Smith  T.  Empire 
Trausp.  Co.  (1896)  89  Hon,  588,  86  N.  Y.  Sapp. 
534. 

In  Armour  v.  Hahn  (1884)  111  U.  8.  318,  28 
Sj.  ed.  440,  4  Sup.  Ct.  Rep.  455,  the  plaintiff,  a 
man  of  full  age,  was,  with  one  of  his  comrades, 
directed  by  their  foreman  to  push  a  Joist  out  on 
the  Btidts  of  timber  projecting  from  a  wall  in 
course  of  erection.  Tbe  ufcnaJ  course,  as  he 
himself  testified,  was  to  put  the  timber  In,  and 
leave  it  In  that  way  temporarily,  and  after- 
wards build  the  wall  up  over  It.  The  court 
Bald:  "If  It  [the  stick  of  timber]  was  at  the 
time  Insecure,  it  was  either  by  reason  of  the 
risks  ordinarily  incident  to  tbe  state  of  things 
la  tho  unfinished  condition  of  the  building,  or 
;i4U1L  A. 


else  by  reason  of  some  negligence  of  one  of  tlw 
carpenters  or  brick-layers,  all  of  whom  were 

employed  and  paid  by  the  same  master,  and  were 
working  In  the  course  of  tbelr  employment  at 
the  same  place  and  time,  with  an  Immediate  com- 
mon object, — the  erection  of  the  building, — 
and,  therefore,  within  the  strictest  limits  of  the 
rule  of  law  upon  the  subject,  fellow  servants." 

The  selection  of  sound  beams  out  of  a  suffl- 
dent  quantity  of  proper  and  suitable  material 
furnished  by  an  employer  for  the  erection  of  a 
structure  is  the  duty  of  the  fellow  servants  of 
one  employed  on  such  structure,  instead  of  the 
duty  of  the  master.  Hence,  there  can  be  no 
recovery  where  an  employee  was  injured  by  the 
breaking  of  a  crossbeam  upon  which  be  was 
sitting  while  engaged  in  work,  where  such  t>eam 
formed  part  of  the  structure  on  which  he  was  at 
work.  Stourbridge  r.  Brooklyn  City  It.  Co. 
(1896)  9  App.  DlT.  129,  41  N.  T.  Bupp.  128. 
There  the  master  procured  the  timber  for  a 
structure  from  a  reputable  dealer ;  as  a  "lot" 
or  quantity  of  It  was  good,  but  some  of  the 
sticks  were  found  defective,  or  with  curls  in 
them.  It  was  therefore  necessary  to  test  the 
timber  so  that  knots  or  curls  should  be  cut  off 
or  rejected.  With  respect  to  this  test,  the  court 
said:  "We  think  that  the  master  discharged 
ire  duty  wlieu  It  supplied  a  sufficient  quantity 
of  proper  and  suitable  material ;  that  tbe  choice 
of  material,  the  selection  of  sound  beams,  the 
rejection  of  such  beams  or  parts  as  were  de- 
fective, work  necessarily  Involved  in  the  erec- 
tion of  structures  of  wood,  were  details  of  the 
work  and  strictly  the  duty  of  the  fellow  serv- 
ants. .  .  .  It'is  here  that  the  vital  distinc- 
tion occurs  between  tbe  question  of  a  place  to 
work  and  that  of  a  part  of  the  woric  Itself;  a 
guesttOD  of  liability  to  employees  who  might  use 
the  structure  when  built  and  tbe  liability  to 
those  engaged  In  building  It.  It  may  well  be 
tliat,  after  the  construction  of  the  trolley  car- 
rier, tbe  defendant  would  be  liable  to  any  line- 
man who  might  be  injured  from  Its  defective 
condition,  whether  occasioned  by  the  negligence 
of  the  employees  who  pnt  up  the  structure  or 
those  who  selected  the  matwlala  Such  rule 
does  not  apply  to  the  plaintiff."  Discussing  tbe 
contention  of  the  plaintiff  that  the  case  fell 
within  the  principle  tliat  a  master  Is  bound  to 
fiimlBh  a  reasonably  safe  place  for  bis  servants 
to  work,  tbe  court  said :  "It  this  rule  Is  ap- 
plicable to  the  present  case,  then  It  would  fol- 
low that  for  the  negl^ence  of  any  servants  to 
whom  the  master  had  committed  the  duty  of 
providing  a  safe  place,  the  master  himself  would 
be  liable.  I  think,  however,  that  this  Is  not  the 
case  of  a  'place'  within  the  meaning  of  the  rule. 
As  stated  in  Butler  v.  Townsend  (ISBl)  126  N. 
Y.  105,  20  N.  B.  1017,  doubtless,  In  one  sense 
of  tbe  term,  tbe  employee  must  always  be  In 
some  place,  and  doubtless,  also,  the  place,  In 
a  certain  sense.  Is  not  safe  If  an  accident  oc- 
curs there.  But  the  role  that  the  msster  mast 
provide  a  safe  place  for  work  only  applies  where 
the  work  and  the  place  are  not  connected ;  where 
tbe  work  Is  not  In  the  construction  of  the  place, 
as  In  the  case  of  a  mill,  a  factory,  mine,  ship, 
well,  etc.  In  the  presoit  case  the  cross  beam 
was  not  furnished  for  the  purpose  of  providing 
the  plaintiff  a  place  to  work,  but  as  a  part  of 
the  structure  which  he  and  the  other  workmen 
were  en^ed  In  erecting.  Tbe  defendant  might 
have  provided  a  beam  of  such  dimensions  as 
to  have  been  wholly  unable  to  sustain  the  plain- 
tiff's  weight ;  yet  if  good  In  Its  character,  and 
sufilcient  for  the  purpose  Intended,  there  could 
have  been  no  liability  on  the  part  of  the  de- 
fendant for  that  reason  alone.  I  do  not  mean 
to  say  that  the  defendant  owed  no  duty  to  its 
workmen  in  Che  premises.  If  there  was  a  latent 
danger  of  which  it  had  kuowledg&^t  should 
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bavt  apprised  the  workmen.  But  the  distinc- 
tion I  seek  to  Impress  Is  that  here  the  beam 
WAS  a  part  of  the  stracture,  the  commoa  work 
upon  which  all  the  employees  were  employed, 
and  the  use  of  It  by  the  deceased  for  support 
the  mere  incident.  In  the  case  of  nearly  all 
bolldincB  or  structures  It  Is  the  common  prac- 
tice to  use  the  part  of  the  ttmctnre  that  may  at 
the  time  be  erected  as  a  means  to  enable  the 
workmen  to  obtain  position  from  which  to  pros- 
ecute the  remaJnlng  work.  It  makes  a  rast  dif- 
ference in  the  queAtlon  of  the  liability  of  the 
master  whether,  when  a  servant  meets  with  an 
accident  from  a  defect  In  the  previous  work, 
occurring  throngh  the  negligence  of  a  servant 
engaged  in  Its  construction,  the  negligence  Is 
to  be  deemed  as  arising  from  a  failure  to  pro- 
vide a  safe  place,  or  as  negligence  In  the  general 
enterprise  Ln  the  prosecution  ot  which  all  the 
workmen  are  engaged.  If  the  first,  the  master 
Is  liable,  even  though  the  negligence  Is  that  of 
a  servant,  because  the  duty  Is  that  of  the  mas- 
ter; if  the  second  It  Is  the  negligence  of  a  co- 
servant,  und  the  master  Is  not  liable  for  it. 
If  the  workman  who  placed  the  beams  on  the 
flanges  of  the  elevated  railroad  had  been  n^ll- 
geot,  and  improperly  fastened  them,  and  from 
this  cause  the  accident  to  the  plaintiff's  Intestate 
had  occurred,  and  if  the  case  Is  one  of  a  safe 
place,  the  defendant  would  have  been  liable. 
StlU  I  think  such  a  proposition  would  hardly 
be  contended  for.  Would  it  not  bt  dear 
that  It  was  the  negligence  of  a  fellow  work- 
man 1  It  is  also  deal'  from  the  same  rea- 
soning that  the  beam  was  not  an  appli- 
ance the  fumlsbtng  of  which  was  the  mas- 
ter's duty."  To  the  same  effect  Is  Callan  v. 
Bull  (1896)  113  Ca).  B88,  46  Pac.  1017,  where  a 
laborer  was  injured  owing  to  the  insuffldent 
strength  of  one  of  tlie  caps  of  a  Jetty  in  course 
of  construction.  There  It  was  contended  by  the 
plaintiff  that,  in  neglecting  to  provide  a  cap 
of  suflicient  strength  to  support  the  mat  upon 
which  he  was  working  at  the  time  of  his  Injury, 
the  defendant  failed  to  comply  with  the  non- 
delegable duty  to  provide  a  safe  i^aea  of  work. 
After  laying  down  the  general  principles  al- 
ready quoted  the  court  proceeded  thus :  "The 
work  upon  which  the  plaintiff  was  employed  In 
the  present  case  was  to  construct  a  Jetty  ex- 
tending from  the  shore  several  thousand  feet 
out  into  the  waters  of  the  bay.  Manifestly,  the 
place  at  which  the  work  was  to  be  done  was  not 
provided  by  the  defendant,  nor  can  It  be  said 
that  dliferent  portitms  of  the  work  in  which 
the  laborers  might  be  oigsged  sa  it  progressed 
were  the  'place'  furnished  by  their  employer, 
within  the  meaning  of  the  above  rule,  or  that 
the  bent  or  trestle,  from  which  was  suspended 
ibc  mat  on  which  the  plaintiff  was  at  work  at 
the  time  of  bis  Injury,  was  one  of  the  appliances 
to  be  furnished  by  the  defendant.  On  the  con* 
trary,  the  making  of  this  bent  was  a  part  of  the 
work  to  be  done  by  the  laborHW  themselves  In 
the  construction  of  the  Jetty,  and  the  bent  was 
in  fact  mpAc  by  them  out  of  materials  fnmlshed 
by  the  defendant." 

If  the  applltnoe  Is  funilshed  by  the  master 
for  the  purpose  of  enabling  the  servants  to  per- 
form the  work  In  which  they  are  to  be  engaged, 
he  is  required  to  see  that  It  shall  be  reasonably 
safe  for  that  purpose ;  but,  If  the  preparation 
oC  that  appllanee  is  a  part  of  the  work  which 
tho  servant  Is  required  to  perform,  the  master 
is  not  liable  tor  any  defect  In  its  preparation. 
The  rule  does  not  apply  to  a  case  where  several 
persons  are  employed  to  do  certain  work,  and 
by  the  contract  of  employment,  either  express 
or  implied,  the  employees  are  to  adjust  the  ap- 
pliances by  which  the  work  is  to  be  done. 

The  owner  of  a  building  upon  which  extensive 
repairs  are  being  made  is  not  liable  for  an  in- 
54  L.  fi.  A. 


Jury  to  an  employee  caused  hy  stepping  upon  a 
roof  board  which  is  laid  In  place  on  the  roof, 
but  which  has  not  been  nailed  down.  Uidiard- 
eoa  V.  Anglo  American  Itevlslon  Co.  (1897)  It 
III.  App.  77. 

."S.  Diuiatn  UuUmt  to  th€  dsstoKMcm  of  bviW- 
tugt. 

An  employer  of  a  gang  of  men  Migsged  In 
taking  down  s  building  is  not  liable  for  an  ac- 
cident caused  by  the  tipping  up  of  a  Joist  from 
which  the  support  at  one  end  had  been  removed. 
Clark  V.  Llston  (1884)  54  111.  App.  &78.  The 
court  said :  **In  the  destruction  of  a  tmildtng 
ttiere  Is  not  an  attempt  or  obligation  to  make 
It  or  any  part  thereof  aacnre ;  on  tlia  eontncy, 
ttie  work  of  reowYal  Is  one  In  which,  in  tnn^ 
each  part  of  the  structure  Is  noderad  luacue: 
this  everj  workman  nnderstsnds." 

c  Xtffltgmuie  In  fammi  ta  aOfiut  sr  mohps  fn- 
*truMe»taHHM  or  their  ports  %pMI«  to  «ml 

Another  group  of  cases  may  be  eonvenlently 
referred  to  the  principle  that  the  duty  of  the 
master  to  see  to  It  that  the  machinery  furnished 
for  the  use  of  bis  servants  is  reasonably  safe 
does  nut  extend  so  far  as  to  require  hln  to  at- 
tend to  the  proper  regulation  of  tho—  parts 
which  necessarily  have  to  be  adjusted  in  tho 
course  ot  the  use  and  with  regan*  to  the  particu- 
lar work  to  be  done,  and  the  adjustment  of 
which  it  Incident  to  the  ordinary  use  of  the  ma- 
chbie.  Bieheler  v.  Hanggl  (1889)  40  Uinn.  261, 
41  N.  W.  97a. 

It  will  be  observed,  however,  that,  as  regards 
the  facts  stated,  many  ot  the  cases  cited  below 
approach  quite  close  to  those  which  are  reviewed 
ia  the  next  two  aubdlvlslona,  while  others  ml^t 
perhaps  with  equal  propriety  be  associated  with 
the  decisions  which  treat  the  duty  of  malnteo- 
ance  as  delegable.    Bee  VII.  infra. 

The  uegiigence  of  a  fellow  servant  on  one 
occasion  in  falling  to  readjust  the  cylinders  of 
a  machine  after  oiling  it  cannot  be  Imputsd  to 
the  master,  where  he  was  competent  when  se- 
lected, bjhjlsn  T.  WoonSDcket  Bobber  Co. 
(1895)  164  Mass.  214.  41  N.  H.  265.  The 
ground  ot  the  dedslon  was  that  "the  oiling  of 
the  machine  la  one  of  the  daily  matters  regolsr- 
ly  incident  to  Its  ordinary  use,  which  mast  be 
Intrusted  to  servants."  This  case  was  followed 
in  Wosblgian  v.  Wasfabam  ft  H.  Htg.  Co.  (1S»6> 
167  Mass.  20,  44  N.  E.  1008.    VI.  b,  2,  ttpro. 

The  change  of  rollers  in  a  feed  mill  for  those 
that  are  sharper  is  a  mere  detail  of  work. 
Praxee  v:  Btott  (1899)  120  Mich.  624,  79  N. 
W.  896. 

A  machine  manufacturing  company  Is  not  lia- 
ble for  injuries  susUined  by  an  employee  bj  the 
falling  upon  him  of  a  section  of  a  heavy  con- 
denser, caused  by  the  failure  of  blmself  and  his 
coemployees  to  retain  woodoi  bracea  between 
the  various  sections  until  the  complete  removal 
of  a  header,  raised  at  the  ends  of  the  Beretnl 
sections  on  we  side  tv  a  crane  and  tackle,  and 
then  coupled  or  bolted  to  each  of  the  sections, 
although  it  a  bolt  which  he  waa  engaged  In 
driving  out  had  been  put  in  In  a  different 
manner  by  the  foreman  the  Injurj  woaU  not 
have  ensued.  Kllegel  v.  Weteel  &  V.  Utg.  Co. 
(1893J  S4  Wis.  148.  53  N.  W.  1119. 

A  foreman  lu  a  mine,  whose  duty  it  Is  to  em- 
ploy and  discbarge  workmen,  direct  them  In 
their  work,  took  atfer  the  machinery,  and  direct 
when  it  shall  run.  Is  a  fellow  servant  with  a 
workman  employed  by  him  while  the  two  are 
cleaning  the  sprocket  wbeels  used  In  running 
an  elevator  In  such  departmwit;  and  the  em- 
ployer Is  not  liable  for  an  Injury  to  such  work- 
man by  the  negligence  of  the  foreman  In  tailing 
to  detach  endless  chains  nsed  In  ronnlng  the 
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elerator.  •«  It  Is  bli  6aty  to  do.  New  PltU- 
bursb  Coal  *  Coke  Co.  PBtenmi  (1886)  14 
Ind.  App.  6S4,  43  N.  B.  270. 

An  emplvjer  Is  aot  liable  for  an  injury  re- 
sulting from  a  defective  block  ajid  hook  selected 
from  u  number  available,  and  arranged  bj  ft 
fellow  servant  as  "a 'temporary  Incident  of  a 
liarttcalar  Job."  Hamols  t.  Catting  <1S1)9)  174 
Mass.  3Qt>,  &4  N.  E.  842. 

A  servant  cannot  recover  for  an  Injnrr  caused 
the  negligence  of  a  fellow  servant  In  setting 
iilm  to  work  on  a  movable  platform  without  se- 
curely fastening  It.  Howard  T.  Hood  (1892) 
135  Masii.  29  M.  E.  630. 

Employees  engaged  in  loading  or  unloading 
<-oal  aie  coservants  of  eacb  otber  as  regards  neg- 
lismee  in  the  splicing  of  pieces  of  rope  upon 
budrau  In  which  coal  Is  hoisted,  for  the  pur- 
pose of  pullli^  the  buckets  toward  the  durap- 
•ers.  Hyan  v.  Smith  (1898)  29  C.  C.  A.  427,  H 
U.  B.  App.  604,  85  Fed.  758. 

The  task  of  setting  up  or  rinUng  appliances 
■for  stevedores,  and  safely  malBtalolng  thMOt  Is 
a  part  of  the  duty  of  the  fellow  employees  of  a 
stevedore  who  is  injured  thereby,  where  they  are 
-all  under  the  charge  of  a  foreman,  who  directs 
several  of  them  to  rig  the  vessel.  Burns  v. 
Hennett  (189f.;  Cal.)  44  Pac.  1068,  reiterating 
opinion  ou  former  appeal  (189S)  99  Cal.  863, 
■33  Pac.  916. 

Properly  to  use  pulleys.  Mocks,  ropes,  and 
■other  ordinary  tools  and  appliances  which  have 
■  been  furnished  by  a  master  to  the  workmen  em- 
floyed  opMt  a  derrick  la  a  part  of  the  duty  of 
the  workmen.  It  is  incidental  to  the  manage- 
ment and  use  of  the  derrick.  In  working  with 
■a  derrick  the  foreman  and  bis  assistants  are 
fallow  servants^  and  the  master  Is  not  responsi- 
ble to  an;  one  of  them  for  tbe  negligence  of  any 
•other  In  the  use  of  the  materials  and  Implements 
which  the  master  bas  supplied.  McKinaon  v. 
NorcroBS  (1880)  148  Mass.  688,  8  L.  B.  A.  S20, 
-20  N.  E.  18S. 

Where  the  moving,  adjusting,  and  aeenrlng 
of  a  derrick  are  among  the  regular  duties  of 
workmoi,  any  negligence  In  the  manner  or  place 
.of  patting  down  a  post  to  which  one  of  tbe  guy 
ropes  is  fastened  is  their  owa  negligence  or  tliat 
■of  tbe  superintendent,  and  the  latter  la  a  mere 
fellow  servant  of  the  workmen  in  secnrlng  the 
j>ost.  UcCJInty  v.  Athol  Beservolr  Co.  (1882) 
155  Mass.  188,  20  N.  E.  510. 

Tbe  omission  of  workmen  to  fasten  a  guy  rope 
•of  a  properly  constructed  detrlefc  which  Is  in 
process  of  being  moved  is  netf  Igence  which  can- 
not be  Imputed  to  tbe  naatex.  Uarvln  t.  IColler 
<1S81)  25  Hon,  16S. 

An  employer  who  furnishes  with  all  the  neces- 
sary appliances  a  derrick  Intended  for  use  in 
■different  perU  of  a  building  in  tbe  process  of 
its  construction  does  not  owe  to  bis  employees 
the  duty  of  properly  setting  up  and  supporting 
It  at  each  place  where  It  may  be  regnlxed.  Ken- 
nedy v.  Jackson  Agrl.  Iron  Works  (1896)  12 
Misc.  836,  33  M.  T.  Sapp.  080. 

An  employer  Is  not  liable  for  an  Injury  result- 
ing from  the  fall  of  a  dorlek  occasltmed  by  the 
absence  of  a  check  rope  which  a  coservant  In 
-charge  bad  forgotten  to  attach  thereto.  Jenkln- 
•on  T.  Cariin  (1894)  10  lUsc.  22,  BO  N.  T.  Supp. 
S30. 

In  one  New  TMk  ease  It  was  held  that  tbe 
owner  of  a  derrick  vraa  not  liable  where  a  work- 
man waa  Injured  by  Its  defective  rigging,  the 
ropes  having  become  stretched  by  tbe  rain  of 
the  night  before  tbe  monUng  of  the  accident, 

■and  tbe  starting  was  superintended  by  tbe  fore- 

4itan  who  had  charge  of  it.  Courtney  v.  Cornell 
fl883)  17  Jones  k  &.  286.    Sedgwick,  Ch.  J., 

-dibsented  on  the  ground  that  the  plaintiff  "ac- 
cepted the  risk  tbat  would  be  Involved  In  ar- 

fstnclng  the  derrick  and  its  several  attachments 
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from  occasion  to  occasion."  This  view  seems 
more  In  harmony  with  the  later  cases. 

An  employee  Injured  by  tlie  falling  of  a  der- 
rick on  account  of  tbe  neglect  of  a  fellow  serv- 
ant to  fasten  a  guy  rope  cannot  recover  of  tbe 
master,  who  bad  cautioned  the  man  never  to  let 
go  a  guy  rope  after  it  was  untied  until  It  had 
been  tied  again.  Nellson  v.  Gilbert  (1885)  09 
Iowa,  691.  23  N.  W.  666  (all  tbe  negligent  acta 
antecedent  to  tbat  of  untying  tbe  guy  rope  and 
leavli^E  It  unsecured  held  to  be  remote  causes 
of  the  accident). 

In  Feschel  v.  Chicago,  U.  *  Bt  ^.  B.  Co. 
(1885)  62  Wis.  338,  21  N.  W.  269,  the  apparatus 
uaed  for  raising  a  part  of  tbe  framework  for 
a  water  tank  consisted  of  a  windlass  crab,  tackle 
blocks,  ropes,  the  tank  Itself,  and  an  anchor 
post  set  In  the  ground,  tbe  whole  of  these  being 
placed  In  position  and  adjusted  under  tbe  di- 
rection of  the  foreman.  Tbe  plaintiff,  a  mason 
employed  with  other  masons,  carpenters,  and 
section  men  In  tbe  erection  of  tbe  tank,  was  In- 
jured by  the  fall  of  tbe  frameiVork  owli^  to  tbe 
fact  tbat  the  anchor  post  was  not  set  deep 
enough  in  tbe  ground.  A  verdict  for  the  de- 
fendant was  set  aside  for  reasons  thus  ex- 
plained. The  court  said:  "The  stress  of  the 
argument  is  to  bring  the  case  within  the  mle 
wUch  chafes  the  master  with  tbe  doty  <k  sup- 
plying the  serrant  with  reasonably  safe  and 
suitable  machinery  and  appliances  to  do  bis 
work.  But,  as  I  have  aald,  I  see  no  sulDcleat 
reanon  for  saying  the  defendant  was  under  obli- 
gation to  furnish  the  men  employed  to  erect 
tbe  water  tank  and  windmill  with  a  machine  or 
instrumentali^  for  ralaiiv  the  bents  in  a  com* 
ptcte  condition  ready  for  use.  There  Is  no  claim 
that  tbe  materials  and  appliances  provided  were 
not  suitable  and  vufllcient  for  the  purpose  in- 
tended. They  were  In  a  detached  condition,  and 
necessarily  had  to  be  adjusted  on  the  ground; 
but  the  defendant  did  not  contract  with  the 
plaintiff  that  these  various  appliances  should  be 
adjusted  and  put  in  order  fit  for  use  before  he 
went  to  work.  On  the  contrary.  It  was  what  tbe 
foroman.  Brooks,  with  his  gang  of  men.  In- 
cluding the  plaintiff,  was  employed  to  do,  to 
t^  the  materials  of  stone  and  wood,  and  all 
otber  appliances,  and  build  the  piers,  construct 
the  tank,  frame  tbe  bents,  adjust  the  macblnery, 
and  hoist  the  benta  to  their  proper  position.  All 
this  labor  was  necessarily  tavolved  In  what  tb^ 
undertook  to  do  and  were  paid  for  tltdnc  It 
is  unsound  reaacHilng  to  compare  this  hoisting 
apparatus  to  a  steam  engine,  a  railroad  car, 
or  to  some  machine  wbicb  is  all  adjuated  so  tbat 
Its  sufflclMicy  can  be  ascertained  before  the 
servant  is  called  upon  to  use  It.  Here  tbe  ma- 
terials had  to  be  prepared  and  put  together, 
frames  made,  and  hoisting  apparatus  adjusted— 
which  Included  the  setting  of  tbe  anchor  post — 
by  tbe  men  themselves ;  and,  to  use  the  forclbls 
and  pertinent  language  of  defendant's  attorneys 
on  this  point,  if  placing  the  post  In  the  ground. 
In  this  particular  esa^  was  a  duty  which  the 
master  owed  to  the  servant,  thu  In  doing  work 
of  this  kind  the  role  as  to  nwiliabllity  for  the 
negligent  acts  of  fellow  servants  would  be  prac- 
tically nullIOed.  If  in  the  adjustment  of  this 
machinery  a  pulley,  although  perfect  in  its^f, 
bad  been  improperly  placed  or  secured;  U  tbe 
anchor  rope,  although  proper  and  anmclent  in 
Itself,  bad  been  Insecur^y  tied  to  the  post  and 
slipped  therefrom ;  If  one  of  the  men,  furnished 
with  a  proper  crowbar,  had  negllgmtly  held  It 
at  tbe  foot  of  the  bent ;  If  the  ftamework  made 
by  tbe  men  tbemsdves.  In  tbe  shape  of  timbers 
underneath  the  bents  and  upon  which  they  rest- 
ed, had  been  Improperly  made, — ^the  lotic  of 
tbe  position  of  plalntHTs  counsel  would  nmke 
the  master  liable  In  all  tbe  cases  supposed  for 
an  Injury  caused  by  such  negligence  of  a  fellow 
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«ervant.  This  is.  Indeed,  ezt«ndlDK  tbc  liabil- 
ity of  the  master  further  tbui  the  adjndlcatlonB 
of  this  court  have  carried  It,  and  tnrtbw  than 
the  law  will  warrant." 

Where  a  piece  of  iron  naed  as  a  counter  bal- 
ance of  a  lathe  flies  off  and  strikes  a  aerrant  he 
oaanot  recover  where  the  evidence  ahowa  that 
If  there  was  aaj  negligence  It  was  that  of  the 
foreman  of  the  lathe  In  not  Becnrlog  the  weight, 
and  that  this  weight  was  as  safe  aa  any  other 
piece  of  Iron  If  It  had  been  properly  secured. 
Paber  v.  Carlisle  Mfg.  Co.  (1888)  128  Pa.  38T, 
17  Atl.  621. 

An  employee  cannot  recover  for  Injuries 
which,  npon  the  evidence,  coald  have  been  oo- 
casl<med  only  by  the  loosening  of  a  button  upon 
a  carding  machine,  owing  to  the  neglect  oC  a 
fellow  servant  to  tighten  a  screw.  Smith  t. 
Lowell  Hfg.  Co.  (1878)  124  Mass.  114. 

A  foreman  superintending  the  conatruction 
of  a  bridge  acta  as  a  mere  servant  in  choosing 
the  method  of  fastening  the  tackle  employed. 
Ulrlch  V.  New  I'ork  C.  &  H.  E.  R.  Co.  (1898) 
26  App.  DIv.  465,  81  N.  Y.  8upp.  6. 

A  maater  is  not  liable  for  the  negligence  of  a 
fellow  servant  In  so  placing  a  suitable  rope  as 
to  be  cut  and  weakened  nnneceaaarlly.  Free- 
oott  T.  Ball  Knglne  Co.  (1896)  176  Fa.  4B9,  30 
Atl.  224. 

A  servant  whose  duty  It  Is  to  superintend  the 
laying  of  temporary  rails  leading  to  a  ballast 
pit,  and  to  change  their  position  aa  the  work 
progresses,  is  a  fellow  aervant  of  a  laborer  en- 
gaged in  ailing  trucks  with  ballast  XiOT^rove 
T.  London,  B.  &  S.  C.  R.  Co.  (1864)  16  C.  B. 
N.  S.  669,  33  L.  J.  C.  P.  N.  S.  329,  10  Jur.  N. 
S.  879.  10  L.  T.  N.  S.  718,  12  Week.  Rep.  988. 
But  the  case  waa  not  decided  with  reference 
to  the  character  of  the  act. 

An  employer  is  not  liable  for  Injuries  caused 
by  tbe  failure  of  a  fellow  servant  to  fasten  prop- 
erly a  skid,  bridge,  plaink,  or  other  similar  in- 
stnimentHllty  used  for  the  purpose  of  trans- 
ferring goods  from  or  to  ships,  railway  cars,  etc. 
The  Islands  (1886)  28  Fed.  478  (here  It  was 
shown  that  the  nsoal  practice  preferred  by  tbe 
woricnen  themselves  was  not  to  tie  the  skid)  ; 
Hudson  V.  Ocean  S.  8.  Co.  (1888)  110  N.  Y. 
62^,  17  N.  K.  342;  McCampbell  v.  Cunard  S. 
8.  Co.  (1895)  144  N.  Y.  B52,  89  N.  E.  637 
(some  atresa  waa  laid  on  the  fact  that  the  ap- 
pliance—n  skid — was  of  simple  construction, 
but  this  factor  Is  not  material,  aa  la  shown  by 
the  authorities  here  referred  to)  ;  Dlvver  v.  Hall 
(1807)  21  Misc.  452,  47  N.  Y.  Supp.  630,  Re- 
versing 20  Utsc.  677,  46  N.  Y.  Supp.  633 :  Con- 
way V.  New  York  C.  &  H.  R.  R.  Co.  (1895)  13 
Hlsc.  63,  S4  N.  Y.  8upp.  IIS,  Reversing  11  Ulsc. 
641,  32  N.  Y.  Supp.  921. 

Where  a  master  employing  plaintltTs  intestate 
and  others  to  load  a  vessel  furnished  a  proper 
damp  and  ropes  with  which  to  safely  taab  It 
to  the  deck  beam,  and  the  clamp  was  not  lasbed 
but  Insecurely  attached  by  one  bolt,  hjf  direction 
of  the  master's  foreman,  and  In  consequence  of 
this  insecure  fastening  a  barrel  in  process  of 
loading  slipped  and  fatally  Injured  plalntltT'a  In- 
testate, defendant  Is  not  liable  for  bis  foreman's 
negligence.  O'Connor  t.  Hail  (1900)  62  App. 
DIv.  428,  65  N.  Y.  Bupp.  136. 

Putting  a  gang  plank  into  position  for  the 
purpose  of  loading  a  heavy  piece  of  machinery 
In  a  railway  car  la  the  function  of  a  mere 
servant.  Trimble  T.  Whltln  Mach.  Works  (1898) 
172  Uasa  150.  61  N.  B.  468. 

A  master  in  not  liable  for  the  improper  setting 
of  a  ladder  by  a  fellow  servant  of  the  Injured 
person.  Trcka  v.  Burlington.  C.  R.  A  N.  B.  Co. 
(1896)  100  Iowa.  20S,  69  N.  W.  422. 

A  master  Is  not  liable  for  an  Injury  caused 
by  the  Insecure  fastening  ot  a  ladder  which  tt 
was  the  duty  oC  the  employee  and  hla  coaernuUa ' 
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to  fasten.  Quinn  T.  Flab  (1893)  S  Ulae.  109, 
26  N.  Y.  Supp.  10. 

d.  NegHgeHea  in  the  prepttmUen  ^  fewgnrary 
ttrvcturcM  or  other  tnttrumemUMtlea  «•  a  part 
of  the  icork;  general  ntle. 

We  now  come  to  the  decisions  which  cnt  most 
deeply  into  the  doctrine  of  nondelegable  dnties, 
thoaa,  namely,  la  which  the  preparation  of  en- 
tire instmmentalltles^  and  not  merely  their  ar- 
rangement or  adjustment  of  their  parte,  is 
treated  as  the  function  of  the  servants  them- 
selves. The  general  rule  to  whl<^.  for  rcasoas 
to  be  explained  in  the  following  section,  tbe 
courts  have  now  committed  themselves,  may  be 
stated  thus:  If  the  master  rappilea  suitable 
material  for  the  construction  of  an  appliance 
which  he  la  not  obliged  and  has  not  ondertakea 
to  furnish  In  a  completed  state,  and  the  work- 
men themselves  constrnct  It  according  to  their 
own  Judgment,  tbe  master  la  not  liable  tax  tbe 
manner  lo  which  they  use  the  materials  thn» 
supplied.  Klmmer  v.  Weber  (1897)  151  N.  T. 
417,  46  N.  B.  860.  Reversing  (1894)  81  Hon. 
599,  30  N.  Y.  8upp.  1103. 

Persona  engaged  In  the  same  goietal  work  aie 
fellow  aemnts  in  respect  to  tbe  negilgenee  nf 
one  ot  tbem  In  constrnctlng  apiriiancea  with 
which  they  are  to  work,  where  their  won  in- 
cludes the  construction  of  such  appltanctK. 
Marsh  T.  Herman  (1891)  47  Hlnn.  &37,  50  N. 
W.  611. 

The  maater  is  never  liable  for  falling  to  sup- 
ply a  safe  place  to  work,  where  the  work  con- 
sists In  making  safe  the  place  and  the  condition 
of  which  he  complains.  Bedford  Belt  B.  Co. 
V.  Brown  (1896)  142  Ind.  659,  42  N.  BL  859. 

The  rule  which  requires  the  master  to  pro- 
vide a  safe  place  and  safe  appliances  for  tbe 
servant  Is  applied  when  the  place  la  wiileb  tbe 
work  la  to  be  done  la  fornlahed  or  prepared  by 
the  master,  as  In  the  case  of  a  ship  or  a  mill 
or  a  factory,  or  when  tbe  machinery  or  other 
appHanves  with  which  the  servant  la  employed 
to  work  are  furnished  tqr  the  aiast«r ;  bnt  It  lias 
no  application  when  the  place  at  which  tbe  work 
is  to  be  dune,  or  the  appliances  for  doing  the 
same,  are  to  be  prepared  by  the  servant  himself. 
If  the  appliance  is  furnished  by  the  masier  for 
the  purpose  of  enabling  the  servants  to  perTorm 
tbe  work  in  which  they  are  to  be  engaged,  be 
Is  required  to  see  that  tt  shall  be  reasonably  safe 
for  that  purpose ;  bnt  if  tbe  preparation  of  that 
appliance  la  a  part  of  the  work  which  tbe  ■err- 
ant Is  required  to  perform,  tbe  master  Is  not 
liable  for  any  defect  in  its  preparation.  The 
rule  does  not  apply  to  a  case  where  scTerat 
persons  are  employed  to  do  certain  mfrk,  and. 
by  tbe  contract  of  employment,  either  express 
or  Implied,  the  employees  are  to  adjnat  tbe  ap- 
pliances by  which  the  work  Is  to  be  done.  Cal- 
lan  V.  Bull  (1896)  118  C^l.  693,  46  Fac.  1017. 

Where  the  master  does  not  undertake  tbe 
duty  of  famishing  or  adaptti^  the  appliances 
by  which  the  work  Is  to  be  performed,  bnt  this 
duty  is  intrusted  to  or  assumed  by  the  work- 
men themselves,  within  the  scope  of  their  em- 
ployment, he  Is  exempt  from  reaponslbUlty  If 
suitable  mat^lals  are  furnished  and  suitable 
.workmen  are  employed  by  him,  even  If  tbey 
negligently  do  that  which  they  thoa  under- 
take.  Kelley  v.  Norcroas  (1877)  121  Uasa.  508. 

1.  AppItcatiVM  of  the  rule  in  the  cose  of  maaf- 

foids,  ttoffitiga,  etc. 

The  earliest  reported  caao  turning  upon  tbe 
liability  of  a  master  for  a  defective  scaffold  la 
Wlgmore  ▼.  Jay  (1850)  6  Bxch.  354,  14  Jnr. 
837,  19  L.  J.  Kxcb.  N.  S.  300.  There  the  plsUn- 
tltCB  husband  waa  one  of  tbe  brick  layera  em- 
ployed by  Uie  defenduit  tot  tbat  pozpeae.  Tbn 
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Fcalfold  was  erected  aader  the  snperlntendeace  of 
tbe  defcndant'B  foreoian,  the  defeodant  not  being 
present,  and  waa  constructed  by  men  In  tbe 
employ  of  tbe  defendant,  who  used  an  onsound 
ledger.  In  consequence  of  wblcb  tbe  scaffold 
broke  while  tbe  plalotllTB  husband  was  at  work 
apon  it  Tbe  wwoandneaa  of  the  pole  bad  been 
previously  poLnted  out  to  the  foreman,  but  the 
deceased  could  not  see  Its  defect  on  account  of 
some  planks  being  laid  across  It.  Recovery  was 
denied  on  tbe  grounds  that  the  defendant  had 
not  personally  aupertntended  tbe  erection  of  the 
structure,  and  that  bis  foreman  waa  a  fellow 
serrant  of  tlie  plaintlfTs  Intestate,  and  not 
shown  to  have  been  a  person  de&cl^t  In  skill,  or 
an  improper  person  to  be  employed  for  that 
purpose.  The  main  contention  of  plaintiff's 
counsel  was  that  Priestley  t.  Fowler  (1S3T)  3 
Uees.  A.  W.  1.  Murpb.  &  H.  305,  1  Jnr.  987,  had 
no  application  for  tbe  reason  that  the  persons 
erecting  a  scaffold  are  not  fellow  laborers  of  a 
man  who  la  merely  employed  to  work  thereon, 
and  tbe  case  followed  was  Hutchinson  York, 
N.  *  B.  B.  Co.  (1850)  6  Bxch.  848.  19  L.  J. 
Exeh.  N.  S.  296,  14  Jur.  88T,  where  the  plain- 
tiff waa  traveling  on  a  train  and  the  delinquents 
were  the  trainmen.  Tbe  actual  decision  thns 
rendered  Is  quite  in  barmony  with  the  more 
recent  authorltlea,  but  It  will  become  clear 
as  we  proceed  with  the  review  of  the  eases  cited 
in  thlB  and  the  next  subdivisions  that  the  tests 
at  present  applied  for  the  pnrpose  of  deter- 
mining the  right  of  the  servant  to  maintain  his 
action  are  in  some  important  respects  different 
from  those  referred  to  by  the  English  Judges. 

The  doctrine  which  Is  now  regarded  as  defin- 
ing the  nature  and  extent  of  tbe  master's  re- 
sponsibility under  such  circumstances  as  those 
Involved  in  Wlgmore  v.  Jay  Is  that  which  la  set 
forth  In  tbe  following  extracts : 

Where  the  servant  Is  injured  by  defects  in  a 
tmporary  staging  Intended  to  be  used  only  In 
flnishlng  the  building  where  It  was  constructed, 
"If  the  pSalDtilTs  employers  furnished  suffldent 
quantities  of  suitable  materials  for  staging,  em- 
ployed suitable  workmen,  and  did  not  them- 
wlves  nndcrlake  the  duty  of  furnishing  the 
stagliv  as  a  structare^  but  tmly  of  suppljlng 
materials  and  labor  by  which  It  might  be  built 
and  from  time  to  time  adapted  to  tbe  work ; 
and  If  the  duty  of  Cumlshlng  or  adapting  the 
staging  as  an  appliance  for  use  in  the  work  of 
nnishlng  the  ronn  was  Intrusted  to,  or  aaaumed 
by,  the  workmen  thenudves,  within  tbe  scope 
of  thoir  employment, — the  employers  are  not 
answerable  to  the  plaintiff  for  bis  Injury. 
.  .  .  ()a  the  other  hand,  if  tbe  staging  waa 
fnmished  by  the  empl(vers  as  a  completed 
structure,  or  It  they  themselves  supervised  and 
directed  Its  construction,  or  If,  relying  upon  its 
coiistructlon  by  their  workmen  for  themselves, 
the  employers  negligently  failed  to  provide  suit- 
able and  sufficient  materials,  or  negligently 
hired  incompetent  workmen,  the  employers 
might  be  answerable  to  the  plaintiff."  Brady 
V.  Noreross  USM)  172  Vmwb.  8S1,  SS  N.  U. 
628. 

It  was  not  enough  to  prove  that  the  scaffold- 
ing gave  way  under  tbe  circumstances  resulting 
In  an  aecldeat,  or  that  It  was  In  fact  defective, 
unless  It  was  made  to  aniear  that  Uils  was  the 
proximate  result  of  some  omis^on  of  duty  on 
the  part  of  the  defendants  or  their  foreman.  If 
they  furnished  suitable  materials  for  the  con- 
struction of  0  proper  platform,  and  the  workmen 
themselves  constructed  it  according  to  their 
own  Judgment,  the  defendants  were  not  liable 
for  the  manner  in  which  they  used  the  material 
so  fiimlahed.  KImmer  t.  W^r  (1897)  151  N. 
Y.  417.  45  N.  E.  860. 

Where  an  employer  employs  mechanics  to  do 
a  certain  amount  of  work,  the  doing  of  which 
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requires  tbe  uso  of  scaffolds  which  It  Is  a  port 
of  the  work  of  the  mechanics  so  employed  to  con- 
struct, and  the  employer  furnishes  proper  ma- 
terials with  which  to  construct  the  scaffolds, 
the  master  is  not  liable  for  tbe  negligent  use  of 
such  materials,  either  by  Improperly  uniting 
them  together,  or  by  selecting  mater*^s  not 
proper  for  the  particular  use  for  which  they  are 
selected,  whereby  one  of  such  mechanics  Is  In- 
jured, as  the  accident  was  not  the  result  of  tbe 
neglect  of  a  duty  that  a  master  owed  to  his  em- 
ployees ;  and  to  establish  a  cause  of  action  for 
audi  an  Injury,  the  plaintiff  must  prove,  in  ad- 
dition to  tbe  fact  ttiat  there  was  negligence  in 
the  selection  of  tbe  materials  for  tbe  building 
of  tbe  scaffold,  tbe  additional  fact  that  tbe  mas- 
ter, or  some  one  that  stood  In  the  relation  of 
representative  of  the  master,  assumed  to  TOtt- 
struct  the  scaffold,  and  then  directed  the  em- 
ployers to  use  it  as  a  constructed  scaffold. 

Where  an  employer  employs  men  to  do  par- 
ticular work,  furnishing  tbem  with  a  completed 
scaffold  as  an  appliance  with  which  to  do  the 
work,  if  that  coQipieted  scaffold  la  aa  unsafe 
or  an  Improper  appUiuice  for  the  purpose  for 
which  it  la  to  be  used,  there  Is  a  violation  of  the 
duty  Imposed  upon  the  employer  to  fumlsb  bis 
employees  proper  appliances  with  wblcb  to  do 
th«  work.  Where,  however,  the  employee,  as 
a  part  of  the  work  that  he  Is  to  do,  is  to  con- 
struct the  scaffold  ,ont  of  the  materials  fur- 
nished by  the  employer,  and  tbe  employer  fur- 
nlBbes  proper  materials  for  that  purpose,  and 
such  onployee,  cither  by  negligence  In  putting 
the  materials  together  or  In  selecting  tbe  ma- 
terials, erects  sn  unsafe  appliance,  which  re- 
sults In  injury  to  one  of  those  employed  to  do 
tbe  work,  the  neglect  Is  not  that  of  tbe  employ- 
er. McCone  v.  Gallagher  (1897)  16  App.  Dlv. 
272,  44  N.  Y.  Supp.  697. 

If  tbe  plaintiff  and  bis  coemployees  bad, 
without  specific  Instruction  from  the  master,  or 
one  acting  fbr  the  master  and  under  his  author- 
ity In  the  performance  of  the  duty  which  he 
owed  to  his  employees,  constructed  a  scaffold 
of  improper  material,  It  would  undoubtedly  be 
a  casd  where  the  negligence  was  that  of  a  fel- 
low employee  or  coservant  with  the  plaintiff, 
fbr  which  the  master  would  not  be  liable.  Blch- 
ards  y.  Hayes  (1897)  17  App.  Dir.  422,  45  N. 
Y.  Hupp.  234. 

Where  the  master  employs  competent  work- 
men, and  provides  suitable  materials  for  the 
necessary  staging  to  be  used  by  them,  and  in- 
trusts the  duty  of  erecting  it  to  tbem  as  a  part 
of  the  work  which  they  are  engaged  to  perform, 
he  is  not  liable  to  one  of  tbem  for  injuries  re- 
sulting-to  blm  from  the  falling  of  the  stagliv- 
Jones  V.  St.  Louis,  N,  ft  P.  Packet  Co.  (1891) 
43  Ho.  App.  388. 

For  an  Injury  received  by  one  workman 
from  the  negligence  of  others  In  Increasing  the 
scaffold's  height,  tbe  employer  would  be  no  more 
liable  than  be  would  be  for  the  Call  of  a  ladder 
furnished  by  Um  to  his  vrorkmcn,  when  the  tall 
was  the  result  of  lu  being  ne^Igently  placed 
Insecurely  by  one  of  them.  Usher  UcOratb 
(1896)  68  N.  J.  L.  469,  S3  Atl.  945. 

With  respect  to  tbe  building  of  ordinary  scaf- 
foldings and  other  simple  structures  of  that 
nature  which  laborers  and  mechanics  are  in  the 
habit  of  constructing  for  themselves,  the  mas- 
ter is  under  no  obligation  to  do  more  than  to 
supply  a  sufficient  quantity  of  material  which  Is 
reasonably  well  adapted  for  the  making  of  soch 
structures.  Kerr-Miirray  Mfg.  Co.  v.  Hess 
(1809)  88  C.  C.  A.  647,  08  Fed.  56. 

In  Iloppln  V.  Worcester  (1885)  140  Mass. 
222,  2  N.  E.  770,  a  city  employed  a  master  build- 
er to  fumlsb  labor  and  tools  required  In  the 
erection  of  a  building  by  tbe  city  highway  com- 
missioner.  The  city  furnished  the  materials 
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nccessBiT  and  paid  the  builder  and  bli  men.  A 
directed  B,  one  of  hie  men,  to  erect  a  staging ; 
and  the  man  nsed  a  defective  bracket  beionglng 
to  A,  Whereby  one  of  A's  workmen  was  Injured. 
It  was  held  that,  the  ouater  builder  not  harlDC 
had  any  authority  from  the  city  to  famish  the 
bracket  except  an  Implied  permlsalon  to  use  It 
nntlcr  his  contract,  the  negligence  was  that  of 
servants  In  constrocting  unsafe  staging,  and  oot 
that  of  a  master  In  not  furnlshlag  proper  ma- 
terials. 

Other  cases  In  wblch  the  principles  thus  set 
forth  have  been  held  to  prevent  the  Injured 
servant  from  recovering  are  the  following : 
Noyes  v.  Wood  (1884)  102  Cal.  889,  86  I'ac. 
766  :  Perlgo  t.  Indianapolis  Brewing  Co.  (1899) 
21  Ind.  App.  888,  52  N.  EL  462  (UUory  caused 
by  the  removal  of  the  supports  a  fellow  serv- 
ant, plaintiff  having  notice  of  what  was  going 
on)  ;  Kennedy  t.  Spring  (1898)  160  Mass.  203, 
35  N.  E.  779  (mason's  "tender"  Injured  by  neg- 
ligence of  mason  In  selecttaig  Improper  materials, 
or  In  Improperly  fastening  them);  OelwAIegel  t. 
Chicago  O.  W.  R.  Co.  (189S)  78  Minn.  827,  76 
N.  W.  56,  409  (negligent  selection  of  plank  for 
temporary  scaffold)  ;  Harsh  v.  Herman  (1891) 
47  Minn.  587,  50  N.  W.  611 ;  Beealey  t.  F.  W. 
Wheeler  *  Co  (1894)  108  HIch.  196,  27  L.  U. 
A.  266,  61  N.  W.  658  (riveter  and  carpenter 
under  the  same  superintendent  engaged  in  ship 
building  held  to  be  fellow  servants,  so  as  to 
preclude  recovery  by  the  riveter  for  Injuries 
caused  by  negligence  of  the  carpenters  in  con- 
structing a  scaffold  on  which  he  works)  ;  Olsen 
T.  Nlzon  (1898)  61  N.  J.  L.  671,  40  Atl.  694 
(part  of  woric — no  uadertaUnc  to  furnish — ship 
carpenter  Injured) ;  Judaon  v.  Olean  (1S89)  116 
N.  Y.  ess,  22  N.  E.  565,  Reversing  (1886)  41 
nun,  637;  Butler  v.  Townsend  (1891)  1^6 
N.  X.  105,  26  N.  B.  1017,  Reversing  82  N.  T.  S. 
R.  1056.  10  N.  X.  Supp.  809 ;  Hogan  v.  Smith 
(1891)  126  N.  Y.  T74.  26  N.  B.  742;  Donnelly 
V.  Brown  (1887)  48  Bun,  470  (foot  of  ladder 
used  for  supporting  a  scaffold  was  Insecurely 
placed)  ;  Hogan  v.  Pleld  (1887)  44  Hun,  72 ; 
HcCormack  v.  Crawford  (1886)  4  N.  Y.  8.  R. 
435 ;  Thompson  v.  Ltbbey  <  1SU2)  46  N.  Y.  S.  R. 
324,  10  N.  Y.  »upp.  680 ;  Btnts  v.  Armour 
(1893)  84  Wis.  628,  54  N.  W.  1000  (foreman  di- 
rected plahitifT  to  adjust  a  plank  in  a  scaffold)  ; 
Cadden  v.  American  Steel  Barge  Co.  (1894  )  88 
Wis.  409.  60  N.  W.  800. 

Other  cases  applying  the  same  doctrine  In  ona 
or  more  of  Its  various  phases  are  cited  In  the 
next  three  aabdlTleions. 

Ttoth  on  the  ground  relied  upon  In  these  cases, 
and  also  on  the  ground  of  the  unauthorized  use 
of  the  appliance,  a  contractor  who  provides  a 
anffielcnt  scaffold  for  bli  work  Is  not  liable  for 
the  death  of  an  employee  from  the  giving  way 
of  an  insufficient  scaffold  constructed  for  the  um 
of  another  contractor**  employees,  and  not 
adopted  by  him  for  the  use  of  hU  workmen, 
upon  which  such  workman  goes  In  the  perform- 
ance of  his  work.  Uauer  v.  Ferguson  (1892) 
44  N.  Y.  S.  R.  372,  17  N.  Y.  Supp.  349. 

2.  AppUMtlon  of  the  rule  in  the  ease  of  other 
tnttrumentalitte*. 

A  railway  contractor  is  not  liable  for  defects 
In  a  trestle  which  Is  not  a  atmcture  furnished 
for  employees  to  work  on,  but  Is  Itself  a  part 
of  the  work  which  they  are  engaged  to  perform, 
and  1b  a  thing  which  they  themselves  make,  and 
"as  much  a  part  of  the  construction  of  the  road 
as  was  digging  In  the  pit.  loading  cars,  driv- 
ing teams,  or  tamping  dirt  on  the  dump." 
LIndvall  Woods  (1889)  41  Mian.  212,  4  L.  R. 
A.  798,  42  N.  W.  1020. 

The  making  of  tbs  projecting  atej^  In  a  pile 
of  lumber  being  a  part  of  the  work  which  the 
men  In  the  yard  ara  Ursd  to  perform,  nime  of 
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them,  whether  pliers,  aorters,  or  mettaaret«  csa 
recover  for  Injuries  caused  by  the  aeiectioa  of 
a  knotty  plank  for  one  of  the  steps.  Fraser  t. 
Red  River  Lumber  Co.  (1890)  42  Minn.  520,  44 
M.  W.  878  (1891)  4S  Minn.  235.  47  N.  W.  7U. 

A  master  Is  not  liable  for  Injury  to  a  serv- 
ant, caused  by  the  fail  of  a  heavy  pomp,  doe  to 
the  giving  way  of  an  eyebolt  hisecurely  fasteatd 
in  the  celling  by  a  fellow  servant  for  the  par 
pose  of  raising  such  pump.    Watts  T.  Beaid 
(1897)  18  App.  Dlv.  243,  46  N.  Y.  Sopp.  8T3. 
The  court  said:    "There  Is  no  qoeation  aboot 
the  competency  of  the  plaintiff's  coemployeca, 
nor  of  the  strength  and  sufficiency  of  the  cjt- 
bolt.   The  difficulty  arose  from  the  failure  to 
securely  fasten  It  In  the  celling  for  the  pur- 
pose designed.    If  this  preparation  for  the  woik 
of  hoisting  Che  pump  was  within  the  duties  of 
the  defendants,  then  whoever  did  it  represoitcd 
them,  end  the  n^llgence  waa  thelra.   This  Is 
the  contention  of  the  plaintiff's  counaei,  I9 
whom  it  Is  Insisted  that  they  failed  to  use  lb* 
care  required  of  them  to  alford  to  tta«  plaintiff 
a  safe  place  for  fala  woi^.   When  tbe  men  coas- 
menced  the  performance  of  the  work  of  adjust- 
ment of  the  pomp  there  was  no  want  of  safety 
In  the  situation,  or  In  tbe  existing  conditions,  at 
the  place  where  this  waa  to  be  dwie,  nor  was 
there  any  defect  In  the  appliances  employed  hi 
tbe  work.    Tbe  accident  arose  from  the  fail- 
ure to  make  such  use  of  them      to  give  safety 
to  Its  performance.    It  la  not  Important  to  la- 
quir«  whether  the  failure  of  the  eyebolt  to  re. 
tain  Its  place  In  the  celling  was  attributable  ta 
the  use  of  a  larger  alied  bit  than  ahoald  have 
been  used,  or  to  an  unsubstantial  condltlMi  at 
the  place  In  the  wooden  celling  where  the  bole 
was  made  for  It.   I'he  eyebolt  was  not  deigned 
as  a  permanent  attachment  to  tbe  celling,  or 
for  subsequent  nae  la  the  business  of  the  de- 
tandaiits.   It  was  adopted  as  a  temporary  ex- 
pedient for  tbs  occasion,— employed  as  a  means 
to  accomplish  the  purpose  then  in  view,  and  the 
use  made  of  It  was  within  the  details  of  tbe 
work  which  the  workmen  were  proceeding  to 
perform.   In  that  view  any  negligence  to  which 
the  plalntllTB  injury  may  have  been  attributable 
was  not  that  of  the  defendanta,  but  was  that 
of  bis  coemployeea" 

A  member  of  a  bridge  gang  cannot  recover 
for  Injnrlea  caused  by  the  fact  that  a  wedge 
used  In  constructing  a  temporary  track  for  the 
conveyance  of  materials  slipped  out  of  place. 
Bedford  Belt  R.  Co.  v.  Brown  (1895)  142  lad. 
669,  42  N.  E.  850. 

The  breaking  of  a  defective  plank  used  as  a 
bridge  to  transport  articles  from  a  car  to  a  sb«d 
will  not  render  tbe  master  liable  where  the 
plank  was  apparently  sonnd  and  selected  by  a 
fellow  servant  of  tbe  plaintiff.  Van  doi  Henvel 
V.  National  Furnace  Co.  (1893)  84  Wis.  43«,  M 
N.  W.  1016. 

An  employer  la  not  liable  for  d^ects  1b  a 
"trussed  plank,"  a  temporary  eontrlTane«  eon- 
strueted  out  of  materials  seleetcd  by  the  work- 
men themselves  while  fitting  a  roof  on  a  build- 
ing. Keystone  Bridge  Co.  v.  Newberry  (1S81> 
96  Pa.  246.  42  Am.  Rep.  643  (plank  save  way 
while  a  rafter  waa  being  carried  aeroaa  It). 

Compare  with  theae  dedalona  the  caas*  cited 
in  VI.  c,  supra. 

e.  Rationale  and  Umlta  of  a  tnaattr'a  a^emptio* 
from  UabfUtv  for  the  aiiuttmont  or  prepmrm 
tkm  of  fMtniM0afsl<HM. 

The  limits  of  a  master's  liability  for  mn  In- 
jury caused  by  a  scaffold  or  other  appliance 
constructed  or  adjusted  as  a  part  of  tbe  work 
are  determined  upon  the  hypothesis  that  It  la 
hla  duty,  hi  the  alternative,  "to  fnmUdi  cltbcr 
a  suitable  platform  or  scaffold  for  dotav  the 
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work  that  the  plalntltT  and  his  coempIoTeei  were 
required  to  do,  or  proper  aod  suitable  materials 
for  the  conatmctlon  of  such  a  platform." 
Klcharda  t.  Uayea  (1897)  17  App.  Dir.  422,  43 
X.  T.  Supp.  234  ;  8.  p.,  McCone  T.  Gnllagber 
<1«97)  10  App.  DIv.  272.  44  N.  Y.  Supp.  6»7. 

Under  the  general  principle  stated  In  IV.  J, 
jiupra,  the  question  whether  the  one  or  the  other 
•of  these  datlet  waa  cbarsaable  to  the  matter  la 
iirlmarllr  oae  for  the  Jury  under  proper  Instruc- 
tions. Donnelly  t.  Booth  Bros.  &  U.  I.  Granite 
•Co.  (181)7)  90  Ue.  110,  87  Atl.  S74  (nesHgence 
-here  was  In  the  erection  and  support  of  a  run 
for  large  etonea,  and  In  the  selection  of  the 
g?ar).  Citing  Arkerson  t.  DennlBon  (1875)  117 
Mass.  407,  where  the  general  rule  waa  laid  down 
follows:  "When  the  preparation  of  the  ap- 
pliances Is  neither  Intrusted  to,  nor  aaaumed  by, 
them,  the  master  may  be  held  guilty  of  negll- 
.^ence  If  defective  appliances  are  faralsbed,  even 
*hough  the  workmen  themselves  are  employed 
Id  the  preparation  of  them.  In  su^  case,  neflC- 
Ifgcnce  appearing.  It  Is  a  question  of  tact  for 
the  Jury  whether  that  negligence  was  In  respect 
■of  what  was  doneu>r  undertaken  by  the  fellow 
workmen,  or  waa  the  negligence  of  the  master." 

So  far  as  regards  the  control  or  review  of 
the  «onclaBloiM  of  a  Jury,  the  eaaenttat  matter 
for  the  consideration  of  a  court  Is  the  effect  of 
tho  evidence  as  Indicating  the  relation  which 
the  servant'  responsible  for  the  defects  In  the  In- 
strumentality bore  to  the  plaintiff  and  the  de- 
fendant tn  directing  the  work  which  resulted 
In  the '  production  of  that  Instrumentality,  or 
In  providing  the  materials  of  which  it  was  to 
the  constructed.  Richards  v.  Hayes  (1897)  17 
App.  iJiv.  422,  46  N.  T.  Supp.  234. 

What  [hat  relation  la  may,  as  an  analysis  of 
the  cases  shows,  be  determined  by  following 
-ttlUier  one  of  two  lines  of  Investigation,  to  each 
■of  which  certain  logical  ooaceptlons  are  pecul- 
iarly appropriate.  For  the  sake  of  clearneBs, 
therefore,  it  will  be  well  to  differentiate  between 
the  alternative  theories  of  the  evidence  which  la 
■customarily  presented  In  casa  of  this  class, 
tboogb  at  the  same  time  It  sbonld  be  remarked 
that  the  interval  between  them  Is  so  easily 
bridged  that  the  courta  quite  commonly  pass 
from  one  to  the  other  in  the  course  of  the  same 
opinion.  The  starting  point  of  one  of  the  lines 
of  Investigation  may  be  aald  to  be  the  question 
whether  the  construction  or  adjustment  of  the 
■detective  Instrumentality  was  a  function  which 
the  master  was  Justified  In  leaving  to  the  serv- 
ants themselves.  Thns,  to  take  the  moat  nu- 
meroos  gronp  of  eases  ander  thla  head  for  the 
pnrposes  of  Illustrations :  The  mere  fact  that  a 
ataglnf  was  not  built  under  the  Immediate  per- 
sonal supervision  of  the  mast^  la  manifestly 
not  Biifflclent  to  Joatlfy  a  trial  Judge  in  ruling, 
as  a  matter  of  law,  that  the  plaintiff  cannot 
recover.  The  omission  to  exercise  such  super- 
vision  may  itself  have  been  negligent.  Arker^ 
-son  T.  Dennlson  (1879)  117  Haas.  407.  There 
the  plaintiff  by  direction  of  his  employer  went 
onto  a  staging  which,  being  either  constructed 
of  unsuitable  materials,  or  InauSlclently  fas- 
tened together,  was  Insecure,  and  which  was 
bnllt  before  the  plaintiff  began  work,  by  persons 
who  were  afterwards  his  fellow  workmen,  the 
•defendant  directing  what  lumber  waa  to  be 
used  therefor,  and,  although  the  staging  was 
not  bnllt  nnder  his  direct  personaJ  snpervlslOD, 
superintending  the  work  generally.  TtM  conrt 
said:  "Whether  a  partliular  atmcture  or  ap- 
pliance Is  one  tor  which  ^he  master  Is  responsl- 
■t>le  to  his  servant  may  depend  upon  circum- 
stances Including  the  natore  and  scope  of  the 
•employment  of  those  engaged  In  Its  preparation 
and  uae.  It  may  depend  upon  the  question 
whether  the  direction  and  charge  of  tbe  work 
4a  confided  to  the  workmen  or  some  of  them,  or 
^UK.  A. 


retained  by  the  employer  or  left  unprovided  for. 
If  the  employer  directs  his  workmen  to  do  cer- 
tain work,  leaving  it  to  them  to  provide  the 
atructureE  and  appliances  required  for  its  prose- 
cution, he  may  be  responsible  only  for  care  In 
selection  of  tbe  men  and  material  assigned  tor 
It.  Dut  If  he  simply  employs  them  to  work  un- 
der hla  direction,  giving  them  no  charge  or  re* 
sponulbillty  In  rei^rd  to  the  result  to  be  ac- 
complished or  the  appliances  to  be  used,  that 
responsibility  remalna  with  him.  The  negll- 
gerce  of  fellow  workmen  for  which  the  master 
Is  held  to  be  exempt  from  responsibility  Is  neg- 
llgduce  in  respect  to  that  which  the  worlvnen 
undertook  or  were  set  to  do.  ...  It  wonld 
have  been  competent  tor  the  jury  to  find  that 
the  defendant  had  not  Intrusted  the  preparation 
of  the  staging  to  anyone  elae,  and  therefore  that 
he  retained  the  charge  and  direction  of  It  him- 
self, and  was  Iround  to  exercise  some  degree  of 
£are  In  regard  to  It,  which  be  neglected  to  do." 

V'hen  the  selection  of  materials  or  construc- 
tion of  tbe  appliances  to  the  buslneas  Is  such 
that  it  may  properly  be  left  to  the  workmen.  In 
their  capacity  as  workmen,  and  within  the  scope 
of  their  employment,  and  It  is  so  left  by  the 
master,  he  Is  relieved  from  responsibility  tor 
their  negligence.  Donnelly  v.  Booth  Bros,  ft  H.  I. 
Granite  Co.  (1897)  90  Me.  110,  37  Atl.  874. 

The  liability  of  the  master  cannot  be  deter- 
mined merely  by  showing  that  the  place  where 
tbe  workmen  were  engaged  In  his  service  was  s 
scaffold  ;  but  it  must  depend  upon  the  nature  of 
the  scaffold  and  the  purposes  It  is  to  subserve, — 
whether  it  could  be  properly  left  to  the  work- 
men to  determine  and  control  the  method  of 
Its  erection,  and  whether  they  did  In  fact  con- 
trol Its  erection,  or  whether  the  master  had 
charge  thereof.  F.  C.  Austin  Mfg.  Co.  v.  John- 
son (1898)  82  C.  C.  A.  809,  60  D.  S.  App.  Ml. 
89  Fed.  077.  Bee  further,  as  to  this  case,  VI. 
g,  2,  tnfra. 

Another  case  recognlilng  the  principle  In  the 
text  Is  O'Connor  V.  BIch  (1696)  164  Mass.  560, 
42  N.  E.  Ill,  where  the  same  principle  la  eon- 
ceded  aronendo. 

That  the  delegation  of  the  function  was  not 
mlpable  is  sometimes  Inferred  from  positive  evi- 
dence showing  that  such  workmen  as  those  in 
question  generally  construct  their  own  scaffolds 
and  adjust  their  own  appliances. 

In  Klmmw  v.  Weber  (1897)  161  N.  Y.  417. 
46  N.  E.  880,  the  court  remarked  that  "when  a 
gang  of  masons  are  engaged  hi  plastering  or 
painting  a  room,  the  construction  of  proper  ' 
platforms  u;  places  upon  which  to  stand  while 
doing  the  work  Is  one  of  the  details  of  the  busi- 
ness that  is  generally  left  to  the  workmen  them- 
selves." 

In  McCone  v.  Gallagher  (1697)  16  App.  DIv. 
272,  44  N.  Y.  Supp.  697,  one  of  the  evidential 
factors  enumerated  was  that  It  waa  "coaionwry" 
tor  carpenters  employed  to  do  the  particular 
kind  of  work  In  question  to  construct  the  neces- 
sary scaffold.  See  also  Noyes  v.  Wood  (1894) 
102  Cal.  *160,  S6  Pac.  766,  where  the  same  con- 
ception Is  adverted  to. 

But  speclTic  testimony  of  such  a  custom  is 
not  necessary  to  negative  fault  In  tbls  regard. 
The  virtual  effect  of  tbe  authorities  Is  that 
whenever  the  defective  scaffold  or  other  appli- 
ance was  essentially  one  of  a  temporary  cliar- 
acter,  constructed  oe  adjusted  with  a.  view  to 
some  particDlar  piece  of  work,  the  master  can- 
not he  held  negligent  merely  for  the  reason  that 
he  left  such  construction  or  adjnstmwit  to  the 
servants  theroselvea. 

In  a  recent  case  it  was  observed  that  the 
courta  draw  a  distinction  between  a  scaffold 
which  Is  a  permanent  platform  furnished  by 
the  employer  on  which  be  Invites  his  workmen 
to  stand  In  doing  their  work,  and  a  temporary 
10 
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and  movable  platform  to  be  Increased  In  height 
aa  the  work  progresses  by.  the  workmen  them- 
nelves  as  their  needa  require.  Haher  v.  Uc- 
<;ratb  (I8fl6)  58  N.  J.  L.  408.  83  Atl.  B4&,  Con- 
trastlng  Mutchey  v.  Afetbodlat  Bellclons  Soc. 
(1878)  123  Mass.  487. 

In  McOone  y.  Gallagher  (1897)  16  App.  Dir. 
272,  44  N.  Y.  Siipp.  0U7,  It  was  conalderod  that 
the  cases  containing  the  latest  expressions  of 
opinion  of  the  court  of  appeals  established  this 
principle:  "Where  an  emplofer  employs  me- 
rbanlcs  to  do  a  certain  amount  of  work,  the  do- 
ing of  which  requires  the  use  of  scaffolds  wblcb 
It  la  a  part  of  the  work  of  the  mechanics  so  em- 
ployed to  coQstnict,  and  the  employer  furnishes 
proper  materials  with  which  to  conatrucC  the 
scaffolds,  for  the  negllgeot  use  of  such  ma- 
terials, either  by  Improperly  uniting  them  to- 
gether or  by  selecting  materials  not  proper  for 
the  particular  use  for  which  they  are  selected, 
whereby  one  of  such  mechanics  Is  Injured,  aa 
the  accident  was  not  ibe  result  of  the  select 
of  a  duty  that  ihe  master  owed  to  his  employees, 
the  master  Is  oot  liable." 

A  servant  cannot  recover  for  Injuries  caused 
by  the  fall  of  a  scaffold,  where  the  evidence  Is 
merely  that  a  rope  which  should  have  secured 
a  spar  slipped  or  became  uutied.  Pickett  t. 
Atlas  8.  S.  Co.  <16U4)  12  Ualy.  441.  (Com- 
pare alao  the  ruIlDKa  cited  In  the  following  para- 
graphs.} In  other  words,  whenever  the  lostru- 
mentallty  Is  one  of  this  character  the  burden 
of  proof  lies  on  the  servant  to  overcome  the 
presumption  of  nouHnilpabillty  by  adducing 
some  positive  evidence  from  which  an  obligation 
on  the  master's  part  to  famish  such  Instrumen- 
tality in  a  completed  state  is  reasonably  Infer- 
able, tiee.  for  example.  Kimmer  v.  Weber 
(1897)  151  N.  Y.  417,  45  N.  E.  860,  where  one 
of  the  gnjunds  on  which  It  waa  held  that  the 
plaintiff  failed  to  make  out  a  case  for  the  con- 
sideration of  the  jury  was  that  be  had  not 
shown  that  It  was  the  duty  of  the  master,  under 
the  circumstances,  to  construct  the  platform  on 
which  the  masons  were  to  do  the  work,  but  that, 
on  the  contrary,  the  proof  showed  that  this  duty 
was  assumed  by  the  workmen  aa  one  of  the  de- 
tails of  the  work. 

On  the  other  hand.  It  Is  also  clvar.  both  upon 
principle  and  authority,  that  the  fact  of  an  ap- 
pliance being  oi-dlnarlly  prepared  by  the  plnln- 
tiCs  fellow  servants  is  not  neoeasirlly  a  bar 
to  the  action.  Since  the  duty  to  furnish  safe 
appliances  rests  upon  the  master,  he  must  dis- 
charge his  duty  In  the  premises.  Negligence, 
however  often  repeated,  will  not  ripen  Into  an 
excuse  for  neglect  from  which  Injury  results. 
Donnelly  v.  Booth  Bros.  &  II.  I.  Granite  Co. 
(18S7>  9U  Ue.  110,  37  Atl.  874. 

It  will  be  observed  that  the  theory  upon  which 
recovery  is,  from  this  standpoint,  permitted  or 
denied.  Is  simply  that,  as  there  Is  no  culpability 
on  the  master's  part,  the  general  principle  is  left 
to  operate  that  In  selecting  and  using  the  ma- 
terials the  workmen  act  sa  each  otber*B  fellow 
•ervanta 

In  Boas  T.  Walker  (1891)  139  Pa.  42.  21  Atl. 
157,  159,  where  the  action  was  held  not  to  be 
maintainable  for  an  Injury  caused  by  a  de- 
fective false  work,  the  court  said:  "It  is  not 
material  to  this  Inquiry  to  know  whether  'I)uf- 
fey  had  entire  charge  and  control  of  the  work' 
as  a  foreman  or  not :  nor  to  know  whether  he 
selected  from  the  mass  furnished  by  the  em- 
ployer the  materials  to  be  used  for  any  particu- 
lar purpose  or  not:  nor  whether  he  hired  and 
discharged  men  or  not.  The  Inquiry  Is,  Waa  ft 
the  employer's  duty,  after  having  provided  ma- 
terials ample  In  quantity  and  quality,  to  super- 
vise the  selection  of  every  stick  out  of  the  mass 
for  every  purpose?  To  state  this  question  Is 
to  answer  It.  This  was  not  bla  duty,  and  for 
ML.  R.  A. 


that  reason  Duffey,  If  he  did  select  the  timber, 
wblch  is  more  than  doubtful  under  the  testl- 
muay,  did  not  ropresent  Walker  as  a  vice  prin- 
clpa!  In  such  selection.  He  and  his  fellow 
workmen  were  to  Judge  of  the  suitability  of  llit> 
pieces  of  timber  they  used  for  the  uses  to  whkb 
they  put  tliem,  and  their  error  In  Judgment,  or 
their  car(iG»>s  discbarge  of  this  duty,  waa  tbelr 
fault  or  fa'lure.  and  not  that  of  their  employer. 
He  had  discharged  his  duty  when  be  furnlshi^ 
an  abundance  of  materials  from  which  they  i 
could  select  what  was  needed.  The  actnal  se- 
lection out  of  this  stoA  of  the  sticks  needed 
from  time  to  time  waa  oot  his  duty,  but  that  at 
the  workmen  themselves.  If  there  was  a  visible 
defect  in  u  stick,  common  prudence  and  common  i 
care  on  their  part  would  have  rejected  It  and 
supplied  its  place  with  another  out  of  the  stock  i 
at  their  citmmaud."  It  was  held  error  to  bire 
refused  to  instruct  the  Jury  that.  If  they  found 
the  defendant  put  the  work  In  charge  of  a  com- 
petent forebian,  and  provided  suitable  materials 
for  the  scafToldlng  In  sufficient  quantity,  tbea 
he  waa  guilty  of  no  negligence,  and  the  verdlc: 
must  oe  lu  bis  favor.  See  alto  tbe  laagiiajji' 
used  In  Keystone  Bridge  Co.  v  Newberry  (ISfilj 
9ti  I'a.  246,  42  Am.  Rep.  543. 

The  esseniial  question  to  be  determined,  if 
we  choose  tbe  alternative  line  of  luvestisatiin. 
Is  whether  the  master,  aa  a  matter  of  fact,  w- 
sunied  to  furnish  the  scaffold  or  other  Instni- 
me<ntallty  In  a  completed  form,  or  left  It  to  be 
prepared  by  the  servants  themseivea.  j 

lu  one  of  the  cases  already  cited  It  was  laid 
down  that,  generally,  "to  establish  a  cause  ut 
action  for  such  an  injury,  plaintltf  must  provf. 
In  additiin  tu  the  fact  that  there  was  negligeocf 
In  the  aeleclion  of  tbe  materials  for  tbe  build- 
ing of  tbe  scaffold,  tbe  additional  fact  that  the 
master,  or  someone  who  stood  In  the  relatloD  u( 
representative  of  the  uinster,  assumed  to  con- 
struct tbe  scaffold,  and  then  directed  tbe  em- 
ployees to  line  It  as  a  constructed  scaffold."  Sic- 
Cone  V.  Gallagher  (IStiT)  16  App.  I>lv.  272,  44 
N.  Y.  Supp.  6»T. 

Clearly,  If  such  assumption  Is  established,  tbe 
master  will  be  liable,  as  for  negligence,  eves  II 
the  cIrcumEtnncea  were  otherwise  such  that  he 
would  have  been  Justified  la  leaving  the  serv- 
ants to  prepnre  the  defective  Instrumentality 
themselves.    Kimmer  v.  Weber  (1897)  151  S- 

417,  45  N.  E.  860  (where,  however,  the  action 
was  held  not  to  he  maintainable  for  tbe  reann 
tbat  there  was  no  evidence  that  tb«  defendant* 
actually  constructr>d,  or  directed  the  construc- 
tion of,  the  platform  which  gave  way)  ;  Adasken 
r.  Gilbert  (180bk  165  Mass.  443,  43  N.  K.  IW: 
Brady  v.  Norcross  (1899)  172  Mass.  331, 
N.  U.  528. 

Where  an  employer  employs  men  to  do  ptt- 
ticular  work,  furnishing  them  with  a  completed 
scaffold  as  an  appliance  with  which  to  do  the 
work.  If  that  completed  scaffold  la  an  unsafe  or 
an  improper  ajipllance  for  the  purpose  for  whicli 
It  is  tu  be  uped,  there  la  a  violation  of  the  duty 
Imposed  upon  the  employer  to  furnish  his  em- 
ployees proper  appliances  with  wblch  to  do  the 
work.  McCune  v.  Gallagher  (1897)  16  App. 
DIv.  272,  44  N.  Y.  Supp.  697. 

In  Miller  V.  MiSBourl  F.  R.  Co.  (1891)  109 
Ho.  3S0.  19  S.  yf.  58.  the  court  said :  "Casrs 
often  arise  where  the  master  becomes  liable  by 
reason  of  the  fact  that  he  undertakes  by  hloisrif. 
or  through  a  repreaeutatlve,  to  do  certain  things 
which  might  have  been  left  to  tbe  servant  to 
perform.  Ibua.  where  the  master  provides  rnit- 
able  materials  for  a  staging,  and  Intmsts  the 
duty  of  erecting  the  structure  to  the  workmen 
as  a  part  of  the  work  which  they  undertake  to 
perform,  he  Is  not  liable  for  Injuries  resnltbic 
to  one  of  them  from  the  fnlllng  of  tbe  staging: 
but.  If  tbe  master  uodortakes  to  furolih  th» 
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Btage,  he  muat  uae  dae  care  In  its  erection,  and, 
If  there  la  negllgenm  on  bis  put  or  on  tbe  part 
of  one  representiDC  blm  In  that  regard,  he  !■ 
liable  for  Injaries  resulting  to  the  aerrant  nalng 
the  atructure," 

The  case  la  for  the  jury  where  the  evidence  la 
conflicting,  or  reasonably  conalatent,  either 
with  tbe  hypothesiB  that  tbe  defective  appliance 
was  constructed  by  the  fellow  aerranta  of  tbe  In- 
jured person  out  of  materlala  furnished  by  the 
auKer,  or  with  the  hypothec  that  It  was  con- 
structed  under  the  direction  of  the  defendant  or 
hiB  representative.  Bryer  t.  Foerater  (1896) 
9  App.  DIT.  542,  II  N.  Y.  Supp.  617.  See,  gen- 
eraily,  IV.  J,  tupra. 

The  Initruetlons  proper  to  be  given  tot  the 
guidance  of  a  Jury  were  very  elaborately  dle- 
cossed  In  Colton  v.  Richards  (1ST8)  123  Uasa. 
484.  There  the  evideace  teaded  to  show  that 
the  staging  waa  erected  by  fellow  workmen  of 
the  plaintiff,  out  of  inatertal  furnished  by  the 
d^Ddant ;  that  the  staging  was  tnaecure  by 
reason  of  a  small  piece  of  defective  timber,  called 
a  patlog.  on  which  the  floor  of  tbe  staging 
rested,  and  wblch  had  been  In  use  by  tbe  de- 
fendant about  two  years ;  that  tbe  material  for 
the  staging  was  lying  on  tbe  ground  In  plies 
near  the  building,  and,  from  the  mass,  persons, 
who  were  afterwards  the  fallow  workmen  of  the 
plaintiff,  selected  such  material  as  they  wanted. 
Including  the  putlog  In  question ;  that  some  of 
the  workmen  were  journeymen,  whose  trade  It 
was  to  learn  to  build  safe  and  proper  staging, 
and  that  they  superintended  the  erection  of  this 
staging;.  The  plaintiff  asked  the  Jndge  to  In- 
struct the  Jury  as  follows:  "1.  It  is  tbe  duty 
of  an  employer  to  provide  reasonably  safe  and 
proper  material  and  implements  for  bis  work- 
men to  work  with  and  use,  and  bis  failure  so  to 
do  Is  negligence.  2.  If  It  waa  tbe  duty  of  the 
defendant  to  provide  for  tbe  plaintiff  a  completed 
staging  oa  a  structure,  as  an  implement  or  ap- 
pliance to  carryon  this  work, then  be  wasbound 
to  see  that  the  staging  waa  a  reasonably  safe 
and  strong  one,  and  suitable  to  tbe  work  re- 
quired of  the  plaintiff,  and  the  fact  that  fellow 
workmen  of  the  plaintiff  uaed  poor  material  fur^ 
nlshed  by  tbe  defendant.  In  the  erection  of  such 
staging,  la  no  defense.  3.  If  the  putl(«  was  a 
manufactured  and  completed  Implement  or  uten- 
sil, and  was  furnished  by  the  defendant  for  the 
plaintiff's  use,  he  la  liable,  even  though  It  was 
put  In  use  by  the  act  of  the  plalntUTa  fellow 
workmen."  Tbe  judge  refused  to  give  these  In- 
structions, and  Instructed  the  Jury  that  the 
plaintiff  could  not  recover,  unless  they  were  sat- 
isfied ttiat  the  defendant  did  not  exercise  ordi- 
nary care  In  tbe  selection  of  men  and  materials 
to  erect  tbe  staging,  and  that  such  want  of  or- 
dinary care  caused  the  accident ;  and  that.  If 
the  defendant  was  to  fuinlsh  a  staging  as  a 
completed  structure,  he  was  to  use  sncb  care  In 
so  doing  as  any  person  of  ordinary  prudence 
would  use  In  providing  such  a  structure;  and 
that.  If  b«  was  only  to  furnish  material,  he  was 
tu  use  ordinary  care  In  tbe  selection  of  material ; 
that  if  he  was  to  furnish  this  putlog  as  a  manu- 
facturer's utensil,  be  was  to  use  ordinary  care 
in  so  doing.  Id  the  substitution  of  these  In- 
struct ions  for  those  requested  there  was  held  to 
be  no  error,  and  that  tbe  Jury  must  have  found, 
cither  that  tbe  defendant  did  not  assume  the 
alleged  duty  In  any  of  tbe  forma  suggested,  or 
titat  tbe  duty,  whatever  it  was,  was  faithfully 
performed.  There  being  evidence  In  the  same 
mse,  whicJi  the  defendant  contended  showed 
that  he  did  not  superintend  tbe  erection  of  the 
staging,  [be  Jndge  also  Instructed  tbe  Jury,  at 
the  defendant's  request,  as  follows  :  "1.  If  the 
defendant  employed  competent  men  to  take 
charge  of  tbe  erection  of  this  building  and  of 
tbe  necessary  staglnfc  and  furnished  suitable 
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material  for  building  tbe  ataglDg,  out  of  which 
material  a  fellow  workman,  not  under  the  anper- 
intendeuce  of  tbe  defendant  or  his  agent,  se- 
lected a  defective  putlog  which  broke  after  the 
staging  was  erected,  by  wblch  the  plaintiff  was 
Injured,  the  defendant  was  not  liable.  2.  Tbe 
defendant  Is  not  liable  If  be  uaed  ordinary  care 
and  prudence  In  tbe  selection  of  competent 
workmen  and  materials,  from  wblch  this  stag- 
ing was  made."  After  these  Instractlons  had 
been  given,  the  court,  at  the  defendant's  request, 
further  ruled.  In  substance,  that  If  the  defend- 
ant «nployed  competent  men  to  take  charge  of 
the  erection  of  this  building  and  of  the  staging 
necessary,  and  furnished  suitable  material  there- 
tm,  he  would  not  Iw  liable,  if  a  fellow  workman, 
not  under  tbe  superintendence  of  tbe  defendant 
or  his  agent,  selected  a  defective  putlog,  by  the 
breaking  of  wblch  tbe  plaintiff  was  Injured ;  and 
added  tbat  the  defendant  would  not  be  liable  if 
be  used  ordinary  care  and  prudence  in  the  se- 
lection of  competent  workmen  and  materials 
from  which  tbe  staging  was  made.  It  was  ob- 
jected by  tbe  plaintiff  that  this  last  and  addi- 
tional sentence  does  not  state  tbe  full  measure 
of  the  defendant's  duty,  when,  as  master,  be 
takcB  upon  bimaelf  tbe  business  of  furnishing  a 
completed  staging  for  the  uae  of  his  worltmoi. 
The  court  said:  "in  such  case,  it  nay  Indeed 
be  true  tbat  tbe  exercise  of  due  care  In  aelect- 
Ing  men  and  materials  will  nut  always  satisfy 
tbe  obligation  asaumed.  It  may  still  be  bis 
duty,  especially  when  be  superintends  tbe  work 
himself,  to  see  that  the  completed  structure  Is 
tn  Itself  reasonably  safe  and  fit  for  tbe  uses  to 
which  it  Is  devoted.  But  this  last  statement 
appears  to  have  been  only  Intended  to  apply  to 
a  case  where  tbe  duty  of  the  master  did  not  In- 
clude the  building  of  tbe  staging,  but  ended  with 
the  supply  of  materlala.  Tbe  Judge  has  Just 
told  the  Jury  tbat,  If  the  defendant  was  to  fur- 
nish a  completed  ata^lbg,  be  was  bound  to  use 
auch  care  aa  a  person  of  ordinary  prudence 
would  uae  In  providing  suub  a  structure.  This 
wna  aufllclently  deflnlte  In  the  absence  of  any 
requeat  for  uiore  specific  Instructions.  Tbe 
plaintiff  relied  ou  the  defendant's  neglect  of 
duty  In  several  forms,  as  we  have  seen,  and  the 
Instructions  asked  by  tbe  defendant,  taken  to- 
gether. Imply  tbat  they  all  refer  only  to  tbat 
which  related  to  tbe  supply  of  suitable  material 
for  the  work.  They  expressly  refer  In  terms  to 
the  case  Where  tlie  plaintiff  and  bis  fallow  novk- 
men  are  employed  to  take  charge,  not  only  of 
tbe  erection  of  tbe  building,  but  of  the  necessary 
staging  also,  and  where  the  defective  timber  Is 
selected  by  a  fellow  workman,  not  working  un- 
der the  superintendence  of  tbe  defendant  or  hla 
agent.  As  applied  to  such  a  case,  all  parts  of 
tbe  Instructtona  given  at  tbe  defendant's  request 
are  correct  and  consistent ;  and  tbe  plaintiff's 
objection  la  not  well  takm." 

t.  Speatai  cft-oitmatonoes  not  affenttng  the  extent 
of  the  maeter'a  UabUitv. 

As  to  the  effect  of  an  express  undertaking  on 
the  master's  part  to  furnish  an  appliance  the 
ronatructlon  of  wblch  be  might  have  left  to  the 
servanta,  see  the  preceding  aubdlvlsloo. 

1.  Buperior  rank  of  tbe  delln«uen(  employee.  . 

It  would  seem  tbat  Inferences  unfavorable  to 

tbe  defendant  will  more  readily  be  drawn  where 
tbe  delinquent  coscrvant  was  In  a  position  of 
coutrol  which  normally  left  him  free  to  arrai^ 
tbe  details  of  the  work  at  bis  own  discretion 
without  any  Interference  on  the  master's  part. 

In  Woods  V.  Lindvall  (1801)  I  C.  C.  A.  37,  4 
U.  S.  App.  4Sj,  48  Fed.  02.  a  contractor  for  rail- 
way consume  tl on  was  held  liable  for  defects  In 
a  trestle  erected  by  his  superlntendent^fef  the 
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purpose  of  the  work.  The  court  said,  speaking  oC 
tbla  official :  "Ue  had  autboritr  to  direct  all 
tbe  mcB  on  that  section,  between  thirty  and 
ffoitj  In  namber,  when  to  work,  where  to  work, 
and  how  to  work,  aad  It  was  their  duty  to  obey 
bit  orders  He  superintended  and  supervised 
all  the  work  on  the  section,  and  hired  and  dis- 
charged workmen  at  bis  discretion.  In  these 
respects  he  was  Invested  with  all  the  power  and 
authority  his  principals  possessed.  He  did  not 
ordinarily  do  manual  labor ;  bla  chief  doty  was 
to  supervise  personally  the  work.  Including  the 
building  oC  the  trestle,  and  to  give  directions 
bow  all  parts  of  the  same  should  be  done.  He 
went  back  and  forth  between  the  places  where 
tbe  different  crews  were  at  work  on  tbe  section, 
directing  and  Instructing,  and  occaslonaUy  a*> 
slating  each  of  them  la  tbe  work  tbey  were  do- 
ing. Johnson,  who  framed  the  bents  and  put 
up  the  trestle,  worked  in  obedience  to  his  or- 
ders, as  well  as  the  other  men.  As  tbe  plain- 
tiffs assumed  tbrongb  UnrOoA  the  auperintend- 
enct  and  control  of  the  construction  of  tbe  tres- 
tle, they  were  bound  to  exercise  ordinary  care 
to  make  It  reasonably  safe  and  secure  for  those 
called  to  do  work  upon  It.  In  tbe  discbarge  of 
tbfs  duty  Murdock  occupied  the  place  of  tbe 
plaintiffs  in  error,  and  any  failure  on  bis  part 
to  exercise  ordinary  care  In  the  discharge  of 
this  duty  Is  imputable  to  them.  Whether  the 
trestle  was  one  of  those  structures  the  build- 
ing of  whlcb  tbe  master  might  have  committed 
to  ordinary  fellow  laborers,  without  any  Instruc- 
tions or  superintending  care,  by  simply  provid- 
ing them  with  adequate  materials  and  tools  to 
do  tlie  work,  need  not  be  discussed.  The  plain- 
tiffs in  error  did  not  attempt  to  build  the  trestle 
In  any  such  way.  Tbey  did  not  leave  the  mode 
and  manner  of  its  construction  to  the  discretion 
or  Judgment  of  the  laborers  doing  the  work,  but 
they  o>nstituted  Hurdoek  their  representative, 
and  Imposed  on  blm  tbe  duty,  and  conferred  on 
him  the  authority,  to  supervise,  direct,  and  con- 
trol its  construction,  and  repaired  the  laborers 
to  obey  his  oi-dera  and  direetioos  in  tbe  premises. 
Under  these  relations  Hurdoek  did  not  sustain 
the  relation  of  a  fellow  servant  to  tbe  defendant 
la  error  In  respect  to  this  woi^.  He  stood  In 
the  shoes  of  bis  employers,  and  was  their  rep- 
rRnentatlve,  and  they  are  responsible  for  the  re- 
sults of  his  negligence  In  the  work  so  committed 
to  his  direction,  supervision,  and  controL" 

In  Blomqnlst  v.  Chicago,  H.  ft  8L  P.  &.  Co. 
<188S)  60  Hlnn.  420,  62  N.  W.  818.  It  was  held 
that  a  foreman  of  a  crew  of  stone  masons,  with 
power  to  hire  and  discharge  the  workmen.  Is 
a  vice  principal  In  respect  to  a  conjmon  la- 
borer aiding  tbe  masons,  who  Is  Injured  by 
the  negligent  manner  In  whlcb  a  derrick  Is 
constructed,  when  tbe  foreman  directs  where 
und  how  It  shall  be  built.  The  case  was  distin- 
guished from  Llndvall  v.  Woods  (1889)  41  Minn. 
312,  4  L.  B.  A.  79S,  42  N.  W.  1020,  on  the  ground 
that  the  place,  the  plan,  and  tbe  manner  of  put- 
ting up  the  appliance  ba^  been  especially  and  un- 
conditionally delegated  to  tbe  foreman  (Canty,  J., 
dissented). 

The  case  here  cited  was  a  decision  upon  the 
same  facts  as  Woods  v.  Llndvall  (1891)  1  C. 
C.  A.  37,  4  U.  S.  App.  48,  48  Fed.  62.  supra,  and 
placed  tbe  supreme  court  of  Minnesota  In  con- 
flict with  the  circuit  court  of  appeals. 

But  It  Is  clear  from  the  decisions  that.  If  tbe 
rest  of  the  facts  show  that  the  work  of  construc- 
tion was  Intrusted  to  the  servants  as  part  of 
their  dutli>a,  the  mere  fact  that  tbe  delinquent 
employee  was  a  foreman,  exercising  some  con- 
trol over  the  Injured  person,  Is  not  sufficient  to 
show  tbat  tbe  master  assumed  to  furnish  the 
servants  with  such  a  structure  as  was  neces- 
sary to  do  the  work.  See  KImmer  v.  Weber 
(1&07)  IBl  N.  T.  417,  4&  N.  E.  860;  McCone  T. 
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aallagber  (1897)  16  App.  DIv.  272.  44  N.  T. 
Supp.  697. 

In  Killea  t.  Faxm  (1878)  125  ICus.  486. 
the  defendant  employsd  a  carpenter  to  snpw- 
Intend  tbe  entire  Job  of  repairing  a  bnlldlBg, 
and  directed  him  to  erect  a  sta^ng,  wlilcb  was 
solely  for  putting  on  tbe  gutters.  In  doing  so, 
he  Insecurely  fastened  the  brackets  to  the  build- 
ing. On  the  next  day  the  defendant  ordered 
copper  gutters  of  a  coppersmith,  and  directed 
him  to  send  a  man  to  put  them  on.  Ttals  man 
«as  sent  accordingly,  and  was  directed  by  the 
carpenter  where  to  go  on  the  staging,  which 
fell  and  injured  blm.  The  court  said :  "There 
was  no  evidence  which  would  Justify  tbe  Jury 
In  finding  tbat  either  of  tbe  defendants  under- 
took to  fumlsb  a  staglnc  for  the  plalntlH,  or 
to  assume  the  risk  of  its  safety.  It  was  like 
tbe  ordinary  case  where  a  man,  In  building  or 
repairing  a  house,  employs  various  servants  In 
different  departments  of  labor.  Neither  of  tlK 
defendants  retained  any  eharga  or  direction  <a 
tbe  work  of  potting  np  tht  staginc  bnt  Intrusted 
it  to  HIggins.  He  and  the  plaintiff  were  fellow 
servants  employed  In  tbe  same  service,  and  each 
took  the  risk  of  the  negligence  of  the  other. 
It  Is  not  contended  that  there  was  any  evi- 
dence of  negUgCTce  on  tbe  part  of  the  de- 
fendants In  tbe  employment  of  HIggins,  It 
appearing  that  he  was  a  skilful  and  compe- 
tent carpenter.  It  follows  that  tbe  plalntU 
has  proved  no  negligence  for  which  the  deCcoA- 
ants,  or  either  of  than,  are  responBlble." 

2.  BtmUaritp  or  diaaimilarity  of  the  «oorfc 
uihich  th€  deltnguent  and  injured  aervatu 
were  engayed. 

Id  many  of  the  cases  belonging  to  thia  cate- 
gory the  court  has  laid  more  or  less  atren  upoa 
tbe  fact  that  tbe  plaintiff  himself  was  one  of 
tbat  particular  set  or  group  of  servants  to  whoB 
the  construction  of  tbe  defective  Instrnmentallty 
was  intrusted.  Colton  v.  Richards  (1878)  123 
Hssa.  484 ;  Kelley  v.  Norcross  (1877)  121  Haas. 
SOS;  Adasken  v.  Gilbert  (1896)  les  Mask  44S, 
4S  M.  B.  199;  Moore  v.  McNeil  (1888)  35  App. 
L>lv.  823,  64  N.  Y.  Supp.  9S6;  Whalion  v. 
Sprague  Electric  Elevator  Co.  (1896)  1  App. 
Dlv.  264,  87  M.  Y.  Bopp-  174 ;  Noyes  ▼.  Wood 
(1894)  102  Cai.  389,  86  Pac.  766;  Ifaher  v. 
McClrath  (1896)  S8  N.  J.  L.  460.  SS  AU.  945 
(master  not  liable  to  a  hod  carrier  for  an  in- 
jury from  tbe  negligent  manner  In  which  mas- 
ons constrncted  a  scaffolding)  ;  Crawford  v. 
Stewart  (1886:  Pa.)  6  Cent.  Rep.  140.  8  AU. 
5:  Btnts  V.  Armour  (1893)  84  Wis.  623.  54 
N.  W.  1000;  Callan  v.  Bull  (1896)  113  C»L 
593,  45  Pac.  1017;  Donnelly  v.  Booth  Bros.  A 
H.  I.  Granite  Co.  (1887)  80  Me.  110.  S7  AtL 
874 :  WUUs  V.  Oregon  B.  *  Nav.  Co.  (1884)  11 
Or.  257,  4  Fac.  121. 

If  tbe  plaintiff  and  his  eoemplQyees.  wlthoot 
specfflc  Instruction  from  tbe  master,  or  one 
acting  for  the  master  and  under  his  authority 
In  the  performance  of  tbe  duty  which  he  owed 
to  his  employees,  constructed  a  scaffold  of  Im- 
proper material.  It  would  andoabtedly  be  b  ease 
where  the  negligence  was  that  of  a  fellow  aor- 
ant  or  coservant  with  the  plaintiff,  for  which 
tbe  master  would  not  be  liable.  Richards  v. 
Hayes  (1897)  17  App.  Dlv.  422,  46  N.  X.  Sun- 
234. 

It  Is  undoubtedly  under  such  circumstances 

tbat  the  rule  operates  with  tbe  least  harshness, 
especially  If  the  Injured  person  was  himaeU 
an  expert  as  regards  tbe  construction  of  the  ap- 
pliance which  proved  defective.  See,  tor  ex- 
ample, Uoppln  v.  Worcester  (188S)  140  Ham 
222,  2  N.  E.  779:  Vincent  v.  Mauteretock  (1898) 
30  App.  Dlv.  308,  51  N.  T.  Supp.  494  ;  McCMw 
V.  Gallagher  (1897)  16  App.  Div.  272,  £4  N.  T. 
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Snpp.  697;  Gplfflths  T.  New  Jersey  k  N.  T.  B, 
Co.  (1804)  8  Misc.  3,  28  N.  T.  Supp.  7B,  Afllrm' 
lag  (1893)  Q  Misc.  320,  26  N.  Y.  Supp.  «12; 
Perigo  r.  ItuHanapolis  Brewing  Co.  (1899)  21 
Ind.  App.  338,  S2  N.  B.  462,  where  tbe  plaintiffs 
and  their  fellow  serranu  were  all  earpeotera, 
and  had  erected  or  modUted  the  Maffold  which 
fell. 

In  soma  itatee  of  the  eridenee  snch  a  iritna- 
tlon  may  ereo  render  the  defense  of  contrlbatotr 
negligence  available  to  the  master.  It  has  been 
laid  down  that,  where  the  workmen  of  whom 
the  plalntin  Is  cme,  although  the  construction 
of  the  appliance  la  no  part  of  their  business, 
undertake,  witboat  objection,  to  coastruct  it, 
and  do  this  so  carelessly  that  It  la  Insecure,  the 
plaintiff  is  considered  to  be  debarred  from  re- 
covery on  the  ground  that  be,  as  well  as  his  co- 
laborers,  Is  guilty  of  negligence.  Hogsn  v. 
Field  (1887)  44  Hon,  72. 

But  It  may  now  be  taken  as  aettled  *iw  that 
the  mete  tact  that  the  lajnrad  and  necllgent 
persona  were  not  doing  the  same  kind  of  work 
la  not,  of  Itself,  a  sulSdent  ground  for  predicat- 
ing a  right  of  recovery. 

In  Beealey  P.  W.  Wheeler  ft  Co.  <1894) 
103  Ulch.  196.  27  L.  B.  A.  266,  61  N.  W.  658, 
It  was  held  that  rlreters  workliv  on  a  ship  conld 
not  recover  for  the  negligence  of  the  carpenters 
Is  conatmctlug  a  scaffold.  The  court  reasoned 
thoa:  "Here  the  defendant  was  engaged  in 
the  enterprise  of  balldhig  a  ship.  Artisans  of 
various  kinds  were  employed  to  do  their  re- 
a^ctive  shares  of  the  work.  The  building  of 
stagings,  the  erection  of  derricks,  and  the  raising 
of  materials  were  parts  of  the  necessary  work, 
Incident  to  and  almultaneous  with,  and  in  fact 
a  part  of,  the  building  of  tbe  ship.  Stagings 
were  for  temporary  ase,  and  Indlspenaable.  All 
was  under  the  charge  of  one  superintendent, 
who  directed  tbe  different  gangs  through  their 
respective  foreman.  There  is  nothing  to  Indi- 
cate a  contract  to  provide  a  safe  scaffold  to 
work  upon,  or  an  asaamptton  of  that  duty  by 
the  maater,  sad  the  case  seems  to  be  clearly 
wltblo  the  rule  of  Klliea.T.  Faxon  (1878)  120 
Mass.  485,  which  It  closely  resembles,  and  of 
Hoar  V.  Merritt  (1886)  62  Mich.  886,  29  N.  W. 
15.  [See  below.]  The  duty  was  one  which 
was  left  to  those  engaged  in  the  conatmctlon  of 
the  ship.  It  is  believed  that  thia  does  no  vio- 
lence to  the  rule  of  safe  place.  The  case  Is  dlf< 
ferent  from  those  where  the  master  furnishes  a 
permanent  place  to  work,  as  In  a  ship  or  factory. 
A  master's  duty  In  such  a  case  is  to  make  and 
keep  the  place  reasonably  safe;  but  that  rule 
would  apply  as  to  those  working  In,  but  not  nec- 
essarily as  to  those  cuutractlng,  the  factory. 
Snch  employees  would  not  be  fellow  servants 
with  each  other,  for  the  enterprises  would  not 
be  the  same.  The  service  of  one  would  be  tbe 
erection  of  the  completed  factory ;  that  of  the 
otber  Its  use  for  the  purpose  for  which  It  was 
designed.  But  here  tbe  scaffold  builder  and 
the  riveter  are  engaged  in  the  common  service 
of  building  a  ship.  The  work  of  both  goes  along 
together,  and  It  aeems  to  us  that  the  case  is 
clearly  within  the  rule  of  Priestly  T.  Fowler 
(1SS7)  8  Mees.  *  W.  1.  Hurph.  *  H.  806.  1  Jnr. 
987.  and  kindred  cases." 

See  also  Klllea  v.  Faxon  (1878)  125  Mass. 
485,  cited  In  VI.  t,  1,  awprw. 

So,  a  lumber  company  Is  not  liable  where  a 
knotty  plank,  negligently  selected  by  a  servant 
piling  lumber  to  serve  as  a  step  for  persons  hav- 
ing occasion  to  mount  the  pile,  gives  way  under 
a  scaler  and  meaaurer.  Fraaer  v.  Red  Blver 
Lomber  Co.  (1891)  4a  Minn.  386,  47  N.  W.  78S. 

Nor  Is  any  larger  measure  of  liability  Imposed 
•o  the  master  merely  for  tbe  reason  that  tbe 
appliance  which  proved  defective  had  been  con- 
structed by  another  set  of  servanU  tor  thelrown 
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use,  and  afterwards  incorporated  w 
pllance  which  the  Injured  servant  i 
laborers  constructed  for  their  own' 
Klmmer  v.  Weber  (1897)  151  N.  Y.  41 
S60.   Compare  subdivision  3,  infra. 

The  action  has  been  held  not  ma 
where  a  scalTold  carelessly  constmcte 

pentera  for  their  own  use  from  suit   •- 

terlala  furnished  by  the  master  is  subsequently 
>]sed  by  painters  working  on  the  same  building, 
and  Injures  one  of  them.  Roar  v.  Merritt 
(1888)  62  Mich.  886,  29  N.  W.  16. 

The  fact  that  tbe  delinquent  and  injured  serv- 
ants were  engi^ed  In  different  kinds  of  work 
may,  however,  be  material  as  tending  to  show 
that  the  undertaking  of  the  master  was  to  fur- 
nish tbe  Instrumentality  In  a  completed  condi- 
tion.   See  also  cases  cited  in  VI.  g,  2,  infra. 

3.  C«mpl«HM  cf  appliance  btfon  pMnUff  bs- 
gan  to  work. 

The  egtabllshed  doctrine  is  that,  wherever  the 
circumsUnces  w««  otherwise  such  that  the  In- 
jured servant  could  not  have  recovered  If  be 
had  already  entered  the  defendant's  service, 
where  the  defective  appliance  was  completed, 
bis  position  Is  not  In  any  way  Improved  by  the 
mere  fact  that  he  began  work  after  such  con- 
struction was  cmapleted. 

An  employer  "owes  one  who  Is  aboat  to  enter 
his  service  no  duty  to  Inspect  all  the  work  which 
has  been  done  by  his  servants  previously,  and 
which  ordinarily  may  be  intrusted  to  them  with- 
out liability  to  their  fellow  servants  for  their 
negligence."  O'Connor  v.  Elch  (1895)  164 
Mass.  660,  42  M.  E.  Ill,  where  the  servant  was 
Injured  by  the  fall  of  a  scaffold  erected  by  bis 
fellow  workmen  a  few  days  before  he  entered 
the  service,  from  aultable  materials  supplied 
by  tbe  master;  Arkerson  v.  Dennlson  (1875) 
117  Maes.  407:  Olsen  v.  Nixon  (1898)  61  N.  3. 
L.  671,  40  AU.  694  ;  McCime  v.  Oali^sr  (1897) 
16  App.  DlT.  272,  44  N.  Y.  Sapp.  697.  In  tbe 
latter  case  the  judges,  while  not  differing  In 
opinion  as  to  the  general  principle,  disagreed 
as  to  the  propriety  of  applying  It  under  the  clr- 
cumstancea  In  evidence.  The  reasoning  whldi 
led  tbe  majority  to  tbe  conclusion  that  the  aerv- 
ant  could  not  recover  was  as  follows:  "Great 
stress  Is  laid.  In  this  cose,  upon  the  fact  that 
the  plaintiff  was  employed  to  do  the  carpenter 
work  after  the  timbers  or  sleepers  upon  which 
the  planks  were  to  be  put  bad  been  placed  In 
position  by  tbe  carpenters  employed  by  the  de- 
fendant to  do  this  work  ;  but  It  seems  to  me  that 
that  factlsnotatallmaterlal.  The  question  Is  not 
so  muclf  as  to  wbether  the  particular  neglect 
or  negligence  which  selected  this  Improper  piece 
of  timber  and  placed  It  in  this  position  was  tbe 
negligence  of  a  fellow  ssrvaat,  as  it  la  whether 
It  was  th»  duty  of  tbe  master,  as  master,  to 
furnish  these  carpmters,  employed  by  him  to 
do  carpenter  work,  which  work  Involved  the 
placing  of  these  timbers  In  the  position  in  Whlcb 
tbey  were  placed,  a  comirieted  structure  or  scaf- 
fold (or  tbe  purpose  of  doing  tbe  work.  .  .  . 
Huppoae  one  of  these  planks  which  he  used  In 
this  way  had  brokra,  and  tbe  Injury  bad  re- 
sulted therefrom;  It  la  clear  that  the  master 
would  not  have  been  liable.  Upon  what  prin- 
ciple, then,  can  he  be  said  to  be  liable  because 
one  of  the  timbers  that  the  plaintiff  used  to  rest 
the  planks  upon  was  Insulllelent  for  the  purpose? 
Is  It  because  tbe  timbers  had  been  placed  In 
tbe  position  In  whlcb  tbey  were  when  the  plain- 
tiff used  them,  by  some  men  In  tbe  employ  of  the 
defendant,  who,  when  tbe  accident  happened, 
were  tbe  plalntllTs  fellow  WMkmenf  It  seems 
to  me  clear  that  no  liability  of  tbe  defendant 
coutd  be  predicated  upon  snch  a  distinction. 
Upon  what  principle  can  It  be  said  that  thla 
plaintiff  was  not  as  much  bound  to  examine 
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tbme  particular  tlmbera  nlilcb  had  been  placed 
In  tills  poaltloD  bj-  others  aa  be  was  bound  to 
examine  the  planka  upoD  wblch  he  stood,  sad 
which  be  shifted  as  the  neceasltles  ot  the  work 
required?    Both  the  planks  and  the  tlmbera 
were  materials  fumlabed  by  the  master  for  the 
use  of  his  men.    Aq  examination  of  the  timbers 
would  have  disclosed  this  knot,  which  It  Is  al- 
lied was  the  cause  of  the  plank's  breaking. 
It  was  not  the  master's  duty  to  examine  each 
timber  before  It  was  pnt  In  place  by  the  car- 
I-(>nt(>rB,  nor  did  he  assume  that  task.    If  Che 
master  furnished  for  bis  workmen  proper  tim- 
bers for  the  purpose,~aiid  It  ia  conceded  that 
these  timbers  were  proper  U  ther  had  been  of 
ordinary  atrensth  and  without  knots, — and  em- 
ployed competent  men  to  put  the  timber  In 
place,  he  bad  performed  his  dnty  to  the  men 
who  used  them.    It  seems  to  me  that  this  Is  er- 
pressly  within  the  principle  esUbllshed  by  the 
«a«ea   before   cited."    The   following  passage 
from  the  dissenting  opinion  Is  well  worth  quot- 
ing aa  an  extremely  able  exposition  of  ttie  other 
poBSlble  theory  of  the  evidence :    "If,  with  the 
latter,  he  and  bis  fellow  servants,  as  a  detail 
of  their  own  work,  had  undertaken  to  construct 
the  scaffold  and  had  selected  Improper,  where 
they  might  have  t^osen  proper,  materials,  the 
defendant  would  not  be  liable  for  injuries  re- 
sulting from  such  defective  constructlou.  Here, 
however,  the  scaffold  was  erected  ten  days  be- 
fore the  accident  and  one  week  before  the  plain- 
tiff went  to  work  upon  It ;  and  the  plaintiff  was 
directed  by  the  defendant's  foreman  to  get  on 
this  scaffold  to  do  the  ctiling  work.    The  scaf- 
fold was  atraut  10  or  11  feet  above  the  floor  at 
the  waJI,  and  about  7  feet  above  the  floor  In 
front,  and,  unless  pn^terly  constructed,  was  nec- 
eMsrlly  a  dangerous  place  for  the  plaintiff  and 
the  other  carpenters  to  work.    That  the  knot 
In  the  sleeper  made  it  dangerous  to  use  In  the 
constmctlon  of  the  scaffold  was  fairly  to  be  in- 
ferred; and  It  Is  undisputed  that  the  plaintiff 
had  no  part  In  the  selection  of  the  defective 
sleeper.    When  he  went  to  work  be  found  the 
scaffold  already  erected!  end,  having  been  or- 
dered by  the  foreman  to  go  to  work  thereon,  he 
was  jQStlQed  In  assuming  that  the  master  had 
diacbarged  the  duty  which  rested  upon  blm  of 
•applying  a  safe  scaffold.    I  do  not  think  this 
Inference  la  In  any  way  weakened  by  the  fact 
•Hieitrfng  that  the  scaffold  was  actually  con- 
sjructed  by  the  other  carpenters  who  tiad  pre- 
-  ceded  the  plaintiff  upon  the  work.    If  the  plain- 
tiff bad  assisted  in  its  construction,  or  liad  been 
present  and  working  at  the  time  It  was  erected, 
n  different  question  would  be  presented.  Where, 
however,  as  here,  the  plaintiff  under  wtfat  must 
be  regarded  as  the  master's  Instructions,  went 
to  work  upon  the  scaffold  already  erected,  he 
had  a  right  to  assume  that  the  master  had  dis- 
charged the  doty  of  supplyli^  a  safe  scaffold. 
If  the  acddott.  Instead  of  occurring  on  this 
armory,  had  occnrred  mbsagnaitiy  on  another 
iKiildlng  whldi  the  defendant  was  engaged  In 
constructing,  and  to  and  npon  wblch  he  had 
furnished  for  the  use  of  the  workmen  this  de- 
fective scaffold,  I  do  not  think,  as  against  a 
workman  who  had  no  prevlona  knowledga  of 
how  or  by  whom  the  scaffold  was  oonstmcted, 
that  the  master  could  claim,  as  matter  of  law, 
that  be  was  relieved  from  responBlblilty,  be- 
cause, as  a  matter  of  fact,  at  some  previous 
time  the  scaffold  had  beoL  conitmeted  hy  work- 
men In  his  employ.    I  can  see  no  distinction  in 
principle  between  the  position  of  the  plaintiff, 
who  came  upon  the  building  after  the  scaffold 
waa  erected,  with  no  Icnowiedge  of  Its  prior  his- 
tory or  hand  In  its  construction  as  connected 
with  this  armory,  and  hli  position  aa  afftated 
by  a  defective  scaflbld  tumlahed  u  another 
building." 
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The  only  peremptory  Inference  which  can  be 
drawn  from  inch  a  drenmstanoe,  coupled  with 
the  servant's  Ignorance  of  the  defective  eea- 
stmctlon,  la  that  the  servant  was  not  gollty  ot 
contributory  negligence.  Hogan  t.  Smith  (1891) 
125  N.  Y.  774,  26  N.  B.  742. 

Evidence  of  this  character,  howenr,  like  that 
adverted  to  In  the  Ia«t  sobdlvMon.  maj-  tend 
to  show  the  actual  character  of  the  maater'a 
undertaking  In  regard  to  the  defectlTS  Instru- 
mentality. 

g.  Whm  the  OeliHguenof  <*  deemed  mot  te  be  fa 
respect  to  the  dstoO*  of  the  work. 

The  limits  of  the  doctrines  dlsensaed  In  the 
preceding  subdivisions  of  this  subtitle  will  be 
more  clearly  apprehended  if  we  contrast  with 
the  cases  already  reviewed  those  cited  below,  in 
which  the  servant  was  held  utltled  to  recover. 

1.  Appliance  fumUhed  by  the  mattmr  Da  perses^ 

Where,  in  onloading  a  Tessel  In  a.  ntalpyard. 
an  iron  book  was  fastened  by  the  owner  of  the 
ynrd  to  the  wharf,  to  hold  a  rope  and  tackle 
used  for  the  work,  running  from  tbe  ship  to  the 
wharf,  the  liook  must  l>e  considered  an  appliance 
used  in  tbe  business,  for  reasonable  care  In 
maintaining  the  security  of  which  the  owner  of 
the  yard  for  whom  the  work  was  dooe  is  re- 
sponsible to  his  employees.  Olsen  Starta 
(1899)  43  App.  Div.  422,  60  N.  Y.  Bnpp.  134. 
See  also  Colton  v.  Richards  (1878)  123  Mass. 
Mi,  where  the  effect  of  a  personal  auperlntend- 
race  by  the  master  Is  adverted  to. 

2.  InpUed  undertoktim  to  ssfiplv  inetrumentat- 
4tg  i»  a  eompletei  eoHditlen. 

Compare  VI.  g,  6,  6,  Utfra. 

A  scaffold  which  Is  in  tbe  nature  of  an  ap- 
pllance*furnl8hed  to  the  workmen  to  oiable  then 
to  put  In  place  the  steel  sup««tructure  of  a 
bridge  Is  not  within  the  acope  ot  the  doctrine 
that  thf  master  is  not.  liable  for  tbe  nnnfety  of 
A  structure  the  erection  of  wblch  la  part  of  the 
work  to  be  done.  W.  C.  Austin  Mfg.  Co.  v. 
Johnson  (1808)  82  C.  C.  A.  809,  60  U-  8.  App. 
661,  89  Fed.  677.  The  court  said :  "In  the 
case  at  bar  the  scaffold  wss  Intended,  not  only 
as  a  place  whereon  tbe  workmen  wwo  to  ntnad. 
but  aa  a  support  npon  which  was  to  1m  placed 
tbe  entire  superstructure  of  the  bridge  daring 
the  course  of  Its  erection.  If  it  shoald  fall 
through  faulty  construction  it  might  c&nae  the 
entire  or  partial  deBtructlon  of  tbe  atoel  work 
furnished  by  the  company,  and  the  compaBy 
would  be  compelled  to  miUw  good  id]  dainagea 
thus  caused.  It  is  clear  ttiat  such  workmen  as 
tbe  defendant  In  error  could  not  be  expected 
to  know  tbe  strain  that  would  be  placed  upon 
this  scaffold  in  tbe  erection  of  the  steel  saper- 
structure.  It  is  equally  dear  that  It  would 
not  have  been  open  to  the  defendant  in  error  to 
exercise  any  control  over  the  method  tn  which 
the  scaffold  was  erected  or  the  material  aaed  in 
Its  construction.  The  purpose  for  which  this 
scaffold  was  to  be  used  renders  inapplicable  iht 
reasons  upOTt  which  the  role  is  based,  that  oc- 
dlnarily  the  master  Is  not  respMislble  for  the 
safety  of  stagings  which  the  workmen  pot  np  aa 
Hide  in  carrying  ont  the  portleulsr  work  they 
are  employed  to  perform.  The  use  to  which  it 
WHS  Intended  to  subject  this  structure,  in  tl>a.t 
there  would  be  placed  thereon,  not  only  the  dead 
weight  of  the  material  composing  the  bridge, 
but  also  the  strain  caused  by  placing  the  dif- 
ferent parts  in  proper  position,  cleariy  shown 
that  the  erection  of  tbe  staging  was  not  a  mat- 
ter that  could  be  ssfely  left  to  the  control  of  or- 
dlnary  laborers,  but  required  skilled  cootntl  t$r 


Digilized  by 


Google 


iSUl.  Tedpord  v.  Los  Ahokles  £j.bctiuc  Co.  iSt 


^rnons  wbo  from  ezperleace  would  knov  what 
wtrala  wotUd  be  placed  on  the  ataxlng ;  and  tbe 
-eTtdence  Bbovs  t&at  In  Its  erection  the  defeod- 

■ant  In  error  exercised  no  control  or  Judgment, 
but,  on  the  contrarj'.  It  was  erected  aolely  un- 
der the  direction  of  Charles  KlUlfer,  wbo,  aa  a 
-skilled  expert,  had  been  a^t  oat  by  the  com- 
4>auj  to  erect  the  bridge  and  settle  tor  It  wltb 
Uie  county  authorities." 

A  servant  wbo  la  aet  to  work  In  a  chamber  ot 
■a  mine  after  It  baa  already  been  timbered  may 
recover  Cor  Injuries  caused  by  tbe  fall  of  tbe 
i-uof,  if  the  defective  conditions  could  have  been 
•difc^vered  by  a  timely  Inspection.  Western 
t^*..Al  &  MIn.  Co.  Y.  Ingrabam  <1895)  17  C.  C.  A. 
71,  38  V.  a.  App.  1,  70  Fed.  219. 

In  Tomaaelli  v.  John  Griffltba  Cycle  Corp. 
(1896)  I)  App.  Dlv.  127,  128,  41  N.  Y.  Supp. 
51,  plaintiff,  after  be  bad  been  in  defendant'a 
'Mnploy  a  day  and  a  half,  was  called  to  assist 
atMut  tbe  raising  of  a  heavy  box,  containing 
jnatertal  manufactured  by  defendant,  from  the 
basement  of  the  building  to  the  sidewalk  above. 
The  elevator  by  which  thle  material  was  uanally 
foisted  was  out  of  repair,  and  the  shipping  clerk, 
having  the  matter  ta  charge,  directed  and  as- 
sisted about  providing  a  temporary  hoisting  ap- 
paratua  for  raising  the  box  in  the  elevator  ^aft. 
Xhis,  when  complete,  consiated  of  a  piece  of 
iron  laid  across  the  space  and  resting  upon  the 
■combing  of  tbe  elevator  shaft  on  either  side. 
Tbe  tackle  to  hoist  was  a  block  pulley,  which 
was  attached  to  the  Iron,  and  a  chain  run 
4iirough  the  pulleys,  which  tbe  men  pulled 
upon  In  hoisting  the  box.  Plaintiff  had  nothing 
to  do  with  fixing  tbls  apparatus,  although  he 
-aaw  the  iron  and  knew  generally  what  It  was. 
While  the-  box  was  being  hoisted,  tbe  Ircm  hnk» 
nnd  plaintiff  was  precipitated  Into  tbe  cellar. 
The  court  said :  "It  is  quite  evident  from  this 
testimony  that  tbe  construction  of  the  tackle, 
Jt>7  means  of  which  the  box  was  to  be  raised,  was 
not  a  detail  of  the  work  wb'ch  plaintiff  was 
required  or  expected  to  perform,  but  was  an  ap- 
pliance by  means  of  which  he  performed  tbe 
labor  required  of  bim.  The  obligation  waa 
therefore  Imposed  upon  tbe  defendant  to  exercise 
reaaoaable  care  and  prudence  In  the  selection  of 
tlila  appliance,  and  to  see  that  It  was  reasonably 
SQltaUe  and  safe  for  tbe  purpose  to  which 
it  waa  applied.  Tbla  dutj  was  primary,  and 
«ould  not  be  del^ated  to  a  servant  so  as  to 
shield  tbe  master  from  liability  for  damage  oc- 
casioned through  an  omission  of  the  servant  to 
properly  diacbarge  It." 

A  servant  ordered  by  tbe  master  to  perform 
-work  as  a  machinist  In  nndergronnd  trenches 
opened  and  prepared  for  him  has  a  right  to 
assume  that  the  place  has  been  made  reasonably 
safe  by  tbe  master  through  other  and  compe- 
tent servants  employed  by  him,  and  doea  not 
aasume  thb  risk  of  select  ot  the  latter  to  brace 
or  protect  the  tides  of  the  trenches.  Erans  v. 
I»ng  Island  R.  Co.  (1890)  128  N.  Y.  1,.25  N. 
E.  206. 

Men  comprising  a  crew  of  workmen  exclusive- 
ly engaged  In  putting  up  such  staging  and  scaf. 
folding  aa  are  needed  for  the  use  of  workmen 
«ngaged  In  tbe  general  buainess  of  a  ship-bulld- 
Ing  company  are  not  fellow  servants  with  men 
engaged  in  the  general  work  of  the  company. 
Sims  V.  American  Steel-Barge  Co.  (1894)  56 
Minn.  68,  57  N.  W.  822  (dlstlngulsblng  the  cases 
In  which  the  famishing  and  preparation  of  a 
Htmctare  Is  part  of  tbe  work  which  the  em- 
ployees are  hired  to  perform). 

A  maater  la  liable  for  defects  In  a  ladder  made 
at  his  carpenter's  shop  and  Issued  for  the  use 
•ot  tbe  masons  In  bis  employ.  Flanlgan  v.  Gug- 
genheim Smelting  Co.  (1801))  63  N.  J.  L.  647. 
44  Atl.  762  (aame  distinction  relied  on). 

In  McCone  v.  Gallagher  (1897)  16  App.  Dlv. 
54  L.  It.  A. 


272,  44  K.  Y.  Supp.  097,  the  coart  Instanced 
tlie  case  of  painters  employed  to  paint  the  oat- 
Side  of  a  building,  who  are  required  to  work 

upon  a  completed  scaffold  built  for  that  purpose, 
which  Is  lowered  or  raised  aa  the  work  pro- 
gieases,  and  said:  "It  is  quite  obvious  that  It 
Is  the  duty  of  the  master  to  furnish  such  an  ap- 
pllance ;  and  where  the  men  must  rely  upon  the 
care  ot  the  master,  or  thoae  employed  by  h.m,  In 
patting  together  a  proper  structure  necessary 
for  tbe  men  to  use  In  the  performance  of  tbe 
work  upon  which  they  are  employed,  and  where 
any  negligence  In  the  selection  of  the  materials, 
or  the  pntper  use  of  those  materials.  In  con- 
atroctlng  the  completed  scaffold,  would  expose 
the  men  to  serious  danger,  neglect  in  the  per- 
formance of  that  duty  will  render  the  master 
liable.' 

in  Corson  v.  Coal  Hill  Coal  Co.  (1897)  101 
Iowa,  224,  70  N.  W.  185,  in  aaaUlnlng  an  in- 
stroction  to  tbe  effect  that  the  owner  of  a  coal 
mine  having  a  sloping  entry  through  which  the 
coal  Is  brougbt  to  the  aurface  owea  to  an  em- 
ployee riding  In  the  cars  through  such  entry 
the  duty  of  eterolslng  reasonable  care  to  have 
tbe  roof  of  tbe  entry  sufficiently  propped  so 
that  rock  wilt  not  fall  on  the  track,  the  court 
said ;  "Tbe  rule  of  tbe  instruction  applies  to 
a  case  where  a  place  la  furnished  for  tbe  serv- 
ant to  do  bis  work,  and  the  keeping  of  the  place 
in  repair  is  not  incidental  to  tbe  work  to  be 
performed.  .  .  .  The  undisputed  facta  of 
this  case  bring  It  within  the  latter  rule,  so  far 
aa  concerns  tbe  duties  of  the  parties.  The 
duties  of  the  plaintiff  bad  no  concern  with  the 
preparation  or  looking  after  the  entry.  It  was 
the  general  passageway  to  and  frcAn  the  mine, — 
a  completed  work ;  a  place  In  which  work  was  to 
be  done  In  no  way  connected  with  Its  conat ruc- 
tion or  preservation.  It  was  a  place  for  such 
work  as  tbe  plaintiff  was  doing,  and  furnished 
by  tbe  employer.  This  holding  Is  not  agalnat 
that  in  Foaburg  v.  rhllllps  Fuel  Co.  (1694)  93 
Iowa,  64,  61  N.  W.  400.  That  case  was  ex- 
pressly determined  on  the  rule  as  to  tbe  negli- 
gence of  a  fellow  servant.  Aa  tbe  work  of  rid- 
ing the  trip  was  disconnected  from  duties  as 
to  the  roof  of  tbe  entry  in  which  plaintiff  was 
riding.  It  was  defendant's  duty,  -through  a  com- 
petent person,  to  look  after  its  safety.  The 
case,  ss  now  pTesented.  does  not  involira  a  qaes- 
tton  aa  to  the  negligence  of  a  fellow  servant." 

Where  a  fireman,  while  working  In  the  boiler 
room  of  tbe  defendant,  fell  Into  a  hole  that  bad 
been  dog  and  left  open  In  front  of  the  boiler, 
by  the  defendant'a  employees,  who  were  making 
a  foundation  there  for  an  "econombwr,"  leaving 
the  hole  uncovered  or  the  excavation  In  an 
unsafe  condition  waa  the  negligence  of  tbe  mas- 
ter.  Frye  v.  Bath  Qaa  A  Electric  Co.  (1900) 
94  He.  17,  46  At).  804  (operation  of  digging 
the  bolea  said  to  be  connected  with  and  a  part 
of  the  plant  Itself). 

Where  a  permanent  tunnel  Is  under  construc- 
tion, as  fast  a  a  completed  the  flnlahed  part 
becomes  an  "appliance  or  means  fumlebed  by 
the  master  by  which  the  remaining  work  Is  to 
be  prosecuted.*'  Hanley  Callforala  Bri^^  A 
Constr.  Co.  <189»)  137  Cal.  282,  47  L.  B.  A. 
597,  59  Pac  6T7. 

In  Manning  v.  Bog»n  (1879)  78  N.  Y.  616, 
the  evidence  was  that  It  waa  a  particular  branch 
of  mechanical  occupation  to  pat  np  a  scaffold 
like  the  one  in  question  ^^.  for  doing  the  plas- 
ter work  In  a  building)  ;  that  the  persons  em- 
ployed were  not  of  that  occupation ;  and  that  It 
was  built  ot  Insuflllclent  material,  both  in  qaal- 
Ity  and  quantity.  It  was  held  "that  the  ques- 
tion of  negligence  In  building  tbe  scaffold  was 
for  tbe  Jury  ;  that  it  was  not  sulScIeat  tliat 
there  was  enough  of  suitable  material  provided 
to  bnlld  the  scaffold.    It  needed  tbat  there 
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)1  aad  Judgment  In  tbe  qm  thereof." 
la  not  folly  reported,  and  It  ma; 
\ed  as  having  taroed  upon  tbe  fall- 
taster  to  employ  competent  eerv- 
aiructlon  placed  upon  It  in  Bees- 
^^.Wliceler  *  Co.  (1894)  103  Mlcb. 
r*nr.  R-  A.  266,  ei  N.  W.  668. 
Another  doubtful  caae  1>  Green  t.  Banta 
(1882)  16  Jones  A  S.  156,  which,  while  it  aii- 
serted  the  existence  of  a  duty  of  furnishing  a 
safe  BcaSold,  does  not  state  whether  such  duty 
arow  by  expresa  contract,  by  neceasary  Impll- 
eatloo  from  tbe  peculiar  facts,  or  upon  the 
broad  ground  that  a  scaffold  builder  and  a  plaa- 
terer  are,  under  no  circumstances,  fellow  aerv- 
anta.   But  probably  this  declalon  la  to  be  ez< 
plained  In  the  nme  way  aa  the  one  last  cited. 

lu  MeBlaboQ  v.  UeUale  (1899)  174  Mass.  320. 
54  N.  E.  854,  the  maater  was  held  liable  for  de- 
fects In  a  derrick  on  tbe  ground  that  It  "was 
a  piece  of  machinery,  part  of  tbe  fitting  up  of  a 
stone  yard,  .  .  .  ratber  than  an  appliance 
to  be  put  together  and  set  np  and  moved  from 
place  to  place  by  workmen  who  were  using  it." 

Where  there  were  furnished  to  the  plaintiff 
and  his  eoemployees  materials  with  which  to 
construct  a  scaffold  which  were  not  proper  for 
tbe  purpose,  and  which  made  the  scaffold,  when 
constructed,  an  unsafe  and  Improper  appliance 
for  the  doing  of  the  work,  ...  If  ttm  mas- 
ter employed  a  person  to  act  In  hie  place  to  fnr- 
nlab  such  material,  the  negligence  of  such  per- 
son, so  appointed  to  act  for  tbe  master  In  the 
discharge  of  the  daty  which  be  owed  to  bis  em- 
ployees, was  tbe  negligence  of  tbe  master,  for 
which  tbe  master  was  responsible.  Richard  v. 
Hayes  (1807)  IT  App.  Dlv.  422,  45  N.  Y.  Supp. 
324.  Compare  also  the  rule  that  tbe  furnish- 
ing of  Bide  stakes  for  retaining  the  load  of  a 
railway  car  la  not  a  part  of  the  operation  of 
loading,  such  stakes  being  a  part  of  the  egnlp- 
mant  of  the  car.    See  III.  c.  11,  •upro. 

S.  SuttabU  matertaU  not  fyratofted. 

A  city  Is  not,  aa  natter  of  law,  tree  from 
liability  for  personal  Injnrlea  to  a  workman 
caused  by  the  caving  In  of  a  trench  in  which 
he  waa  digging,  although  there  were  materials 
2  miles  away  which  tbe  foreman  had  authority 
to  use  to  shore  up  the  sides  and  make  the 
trMicb  safe,  since  tbe  Jury  ml^t  properly  find 
that  they  were  practically  Inaccessible  on  ac- 
count of  tbe  distance,  aa  In  soch  case  tbe  neg- 
ligence Is  that  of  the  city,  and  not  merely  of  a 
fellow  servant  in  falling  to  use  the  materials  at 
his  command.  Fltislmmons  v.  Taunton  (1893) 
160  Uass.  228,  86  N.  K.  S40.  "On  this  view 
of  the  facts,"  said  tbe  court,  "the  .  .  . 
[workmao]  was  set  to  work  in  a  place  of  dan- 
ger without  the  precautions  being  taken  for  bis 
ssfety  which  his  employer  was  bound  to  sea 
taken." 

4.  StrvantM  not  left  free  w  to  Me  aeUsotUM  of 

the  flMferfols. 

Bee  TIXL  a.  tofro. 

5.  Pormwemt  ^Mracter  of  the  <iMtnimen<aKt|r 

retUd  «pon. 

If  tbe  Implwipnt,  appliance,  or  structure  Is 
permanent  In  its  character,  the  duty  of  exer- 
clsliv  a  reasonable  d^ree  of  care  in  Its  selec- 
tion and  malnt«iance  Is  one  from  which  the 
master  cannot  escape.  Whereas,  If  It  Is  port- 
able. Its  erection,  location,  and  operation  may 
be,  and  generally  are,  regarded  as  mere  details 
of  tbe  work,  which  pertain  to  the  employee. 
Yaw  T.  Wbitmere  (1899)  46  App,  Dlv.  422,  61 


N.  T.  Supp.  731.  There  a  derrick  consisting  or 
a  mast  10  Inches  square  and  40  feet  long,  wltb 
a  tfoom  of  the  same  dimensions,  was  flmily  at- 
tached to  the  ground  by  planks  in  which  a  metal 
plate  had  been  Imbedded,  and  which  were- 
weighted  down  with  heavy  stones.  The  derrick 
remained  In  this  place  nearly  five  months,  and 
until  the  completion  of  the  wort  for  which  It 
was  used.  It  was  held  that  It  waa  a  permanent 
structure,  within  tbe  rule  that  a  master  must 
use  reasonable  care  In  providing  bis  servant 
with  suitable  appUaacco  and  in  inepliix  them 
In  repair. 

In  Cunningham  v.  Sicilian  Asphalt  Paving 
Co.  (1900)  4»  App.  Dlv.  880,  83  N.  Y.  Supp.  337. 
the  defendant  was  held  liable  for  defecta  In  a 
platform  legalariy  used  by  laborers  to  atacd 
on  while  they  were  unloading  cars.  The  fact 
that  the  planks  were  loose  and  movable  waa  de- 
nied to  l>e  material.  Tbe  structure  was  said 
to  be  "permanent  in  Ita  nature,"  and  dlatln- 
gulstaed  from  an  "ordinary  'appliance*  relating 
to  an  Isolated  job  or  a  transient  undeitaUng." 

Plaintiff  was  taken  by  defendant's  foreman 
from  outside  the  grain  elevator,  where  be  was 
accustomed  to  work,  to  a  place  within,  com- 
paratively dark,  and,  being  Instructed  to  step 
on  a  raised  platform,  walk  to  a  bin,  and  as- 
certain if  It  was  open,  started  to  do  so,  when 
tbe  platform  collapaed,  and  one  of  bis  legs  was 
crushed  In  a  hopper  beneath.  The  platform  was 
constructed  nearly  nine  years  previously,  and, 
until  a  few  weeks  before,  Its  sole  use  was  to 
enable  workmen,  on  removing  tbe  cover,  to 
waleb  tbe  movement  of  grain  tbroogb  the  con- 
doctor.  Since  then,  temporary  blna  were  con- 
structed on  that  floor,  and,  to  op»  them.  It 
was  necessary  to  step  on  the  hopper 'boxes.  No 
Inspection  was  ever  made  of  the  condition  of 
the  box,  and  the  only  evidence  In  tbat  regant 
was  that  the  foreman  had  stood  thereon  two 
minutes  before  the  accident.  It  was  held  that 
defendant  was  guilty  of  negligence.  Berry  v. 
Atliuitlc  Storage  Co.  (1900)  60  App.  Dlv.  590, 
64  N.  Y.  Supp.  292. 

A  complaint  for  Injuries  to  a  servant,  alleg- 
ing that  tbe  latter.  In  tbe  performance  of  bis 
doty  tor  defendant,  wan  necessarily  required  to 
stand  and  work  at  and  near  an  embankm«it  of 
e.irth  on  defendant's  lojid;  tbat  such  embank- 
ment was  supported  by  timbers,  bracea.  and 
planks :  that  said  supports  gave  way  and  broke 
by  reason  of  their  rottenness  and  InsulIlclencT, 
thereby  causing  the  Injuries ;  that  said  support* 
had  been  allowed  to  remain  for  an  uausually 
long  time,  and  a  much  longer  time  than  tbey 
should  have  been  permitted  to  remain,  and  that 
th^  were  not  properly  Inspected  by  defendant, 
and  had  become  worn  and  rotten, — snfficieatly 
alleges  that  defendant  was  guilty  of  negligence 
In  falling  to  furnish  a  safe  place.  Nicholas  r. 
Burlington.  C.  K.  &  N.  B.  Co.  (1899)  78  Minn. 
43,  80  N.  W.  776. 

e.  AdjMMtneHt  treated  at  •  nomdeieeaMe  fm»e- 
tbm. 

See  III.  d.  20.  eupra. 

7.  OpmittoH  not  one  of  the  tranettorw  eCou. 

An  employer  Is  not,  as  matter  of  law.  free- 
trom  liability  caused  by  tbe  fall  of  abaftlng 
which  had  been  attached  to  the  celling  by  tbe 
carpenter  the  day  before,  cn  tbe  theory  tLat 
tbe  putting  up  of  such  shafting  belongs  to  the 
"transitory  class  for  which  the  employer  is 
not  responsible  beyond  furnishing  a  choice  of 
proper  materials  or  Inetrumentaltties."  Cop^ 
tboroe  Hardy  (1889)  178  Haas.  400,  5S  N. 
E.  81S. 
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TII.  TtegligenM  of  ooterraittt  whott  duty  it  ia 
to  keep  the  in»trvmentaHtiea  in  proper  oond*- 
Iton,-  whcm  not  tmputed  to  the  musttr. 

n.  Theory  that  •  matter  4»  never  HaUe  for  neg- 
Ugenct  in  regard  to  tnepectton  and  repatrt. 

One  Tiew,  for  wblch  then  is  a  considerable 
body  of  Judicial  autborlt?.  Is  simply  that  a 
nuHter  Is  liable  for  tlie  negligence  of  tbe  agents 
by  wbom  tbe  instnunentalitlea  were  originally 
■npplied,  but  not  for  the  ncffl^ence  at  the  agenU 
to  whom  he  has  deputed  the  function  of  seeing 
that  tbey  contlnne  to  satisfy  tbe  l^al  standard 
of  safety.  8ucb  a  conception  has  the  merit  of 
simplicity,  bat  Is  regarded  by  tbe  writer  as 
wholly  Illogical,  for  reaaona  already  oxplalned 
in  a  note  to  OT^ell  t.  Great  Nmthem  B,  CO. 
(1900;  Minn.)  51  L.  B.  A.  669.  The  decisions 
which  are  certainly  or  apparently  referable  to 
this  doctrine  are  collected  below.  Some  of 
them,  however,  have  been  entirely  overmled, 
while  others  bave  been  greatly  qualified  by  later 
mllngs  In  the  same  Jurisdiction,  which  reflect 
more  or  less  strongly  the  Influence  of  the  theory 
that  the  duty  of  maintenance,  no  less  than  the 
duty  of  supply.  Is  absolute.  Whenever  there 
haa  been  a  merely  partial  recognition  of  this 
theory,  the  situation  is  pRrtMbly  due  to  tbe  fact 
that  the  courts  have  been  un^la  to  break  away 
altogether  from  ezlatlng  precedents  which  date 
from  a  period  at  which  the  character  of  the  neg- 
ligent act  had  not  yet  aasnmed  its  present  im- 
portance as  a  differentiating  eiemenL 

A  master  has  been  held  not  to  ba  liable  for 

the  negligence  of  an  employee  appointed  to 
examine  materials,  In  Ormond  y,  Holland  (1868) 
El.  Bl.  A  EI.  102 :  of  a  chief  engineer  who  al- 
lowed defective  tackle  to  be  used,  in  Searle  t. 
Lludany  (1861)  11  C.  B.  N.  S.  429,  8  Jur.  N.  S. 
746.  31  L.  J.  C.  P.  N.  8.  106,  10  Week.  Rep. 
80,  6  L.  T.  N.  8.  427;  of  an  "nnderlooker"  la 
a  mine,  whose  duty  It  was  to  keep  the  work- 
ings In  safe  condition.  In  Hall  T.  Johnson 
(1805)  8  Unrlst.  A  C.  589,  84  L.  J.  Bxcb.  N.  S. 
322.  11  Jur.  N.  8.  180,  11  L.  T.  N.  8.  779,  13 
Week.  Bep.  411. 

In  Webb  t.  Rennle  <1866)  4  Post,  ft  V.  608, 
Cockbum,  Cb.  J.,  charged  the  Jury  as  follows : 
"In  the  case  of  a  manufacturer  employing  ma- 
chinery which  might  be  attended  with  danger 
to  the  persona  employed  about  it,  a  danger 
which  ml^t  be  greatly  aggrarated  by  the  ma- 
ctainery  not  being  In  proper  condltloa, — as,  for 
Inatauce,  In  the  case  of  the  boiler  of  a  steam 
engine  bursting,  as  It  woald  be  more  likely  to 
do  If  In  an  improper  condition, — the  master 
manufacturer  might  have  no  means  of  personal- 
ly knowing  Its  condltloa  himself,  sad,  tbe  ques- 
tion being  whether  he  had  used  reasonable  care 
and  diligence  to  ascertain  It,  all  that  could  be 
irasonably  expected  of  blm  would  be  that  be 
ebould  employ  some  competent  person  from  time 
to  time  to  examine  It.  Tbe  master  must  either 
ascertain  the  state  of  the  machinery  or  appara- 
tna  himself,  or  employ  some  competent  person 
to  do  so;  and  if  be  did  employ  such  a  person, 
and  a  workman  was  injured  In  consequence  of 
that  person's  neglect  of  his  duty  lo  that  re- 
spect, the  master  would  not  be  liable  to  one  of 
his  servants  for  such  negligence  of  a  fellow 
servant  In  the  particular  matter." 

In  Wilson  V.  Merry  (1868)  L.  B.  1  H.  L.  8e. 
App.  Caa.  326,  19  L.  T.  N.  8.  30,  It  was  held 
that  a  mine  owner  was  not  liable  for  Injuries 
dne  to  an  explosion  of  flre-damp  wblch  resulted 
tr<m  the  faulty  construction  of  a  temporary 
scaffold  by  the  manager  of  the  pit.  A  full  re- 
view of  this  case  will  be  found  In  the  note  to 
O'Nell  V.  Great  Northern  B.  Co.  <1900;  Minn.) 
01       B.  A.  pp.  564  et  «««. 

A  simitar  ruling  had  previously  be«i  made  in 


Wright  T.  Roxburgh  (1864)  2  Macph.  Sc.  Seas. 
Caa.  3d  series,  748. 

Negligence  lo  allowing  structures  to  fall  Into 
a  state  ot  dees/,  and  to  remain  in  that  aUte. 
was  regarded  as  the  act  of  mere  employees,  in 
Allen  T.  New  Oas  Co.  (1876)  L.  B.  1  Exch.  Dlv. 
251,  46  L.  J.  Ezch.  N.  &  688.  84  h.  T.  N.  S. 
541. 

Brltlalt  ealonlea. 
An  Injur;  caused  by  the  failure  ot  brakes  to 

work  properly,  so  that  a  train  runs  down  two 
trackmen.  Is  conclusively  presumed  to  have  been 
due  to  tbe  uegllgence  of  one  of  the  trainmen, 
where  the  evidence  is  that  an  examination  at 
the  lust  Inspecting  station  had  not  disclosed  any 
defects,  that  the  defects  which  prevented  the 
brakes  from  working  were  of  the  most  obvious 
character,  capable  of  being  remedied  merely  by 
tightening  a  bolt  and  taking  up  a  rod,  and  that 
shortly  before  tbe  accident  the  tralo  bad  been 
easily  kept  nnder  control  upon  a  gradient  as 
steep  as  the  me  where  the  Injury  was  received. 
Plant  V.  Grand  Trunk  B.  Co.  (1867)  27  V.  C 
Q.  B.  78. 

A  running  foreman,  whose  duty  It  Is  to  look 
after  the  oondlUim  ot  lo<»motives.  Is  not  a 
vice  prlnclpaL  Brown  v.  Board  of  Works 
(1882)  a  Viet.  L.  Bep.  414  (dissenting,  Hlgln- 
botham,  J.). 

in  the  event  of  a  master  not  personally  super- 
intending the  repairs  of  bis  machinery,  tbe  limit 
of  bis  duty  Is  to  select  competent  persons  for 
this  purpose,  and  to  furnish  them  with  ail  ade- 
quate materials  required  for  the  work.  Balrd 
V.  Dunn  (1883)  88  N.  B.  156. 
AlAbanut. 

In  a  very  recent  Alabama  case  it  was  laid 
down  that  the  common-law  duty,  resting  upon 
an  employer,  of  maintalalng  ways  and  appll* 
ances  reasonably  safe  for  the  employees'  us^ 
may  be  delegated  by  its  committal  to  compe- 
tent agents ;  and  that  a  complaint  wblch  avers 
negligence  In  respect  of  such  maintenance  to 
bave  been  that  ot  a  person  In  the  same  common 
service,  who  is  Intrusted  by  the  employer  with 
tbe  duty  ot  maintenance,  does  not  show  a  breach 
of  such  common-law  duty  when  there  Is  no  aver- 
ment of  negligence  in  tbe  selection  of  such  per- 
mm.  Woodward  Iron  Co.  v.  Oook  (1899)  124 
Ala.  849,  37  Bo.  455  (employM  Intrusted  with 
tbe  duty  ot  seeing  that  a  trsm  track  in  s  mine 
is  lu  proper  condition  held  to  be  a  fellow  serv- 
ant with  an  employee  engaged  In  spraggl&g  tbe 
wheels  ot  the  tram  cars  tor  tbe  purpose  ot 
checking  their  ^eed  on  the  trs^). 

This  rale  la  said  to  have  been  established  by 
Mobile  &  O.  R.  Co.  r.  Thomas  (1868)  42  Ala. 
672;  Mobile  ft  M.  R.  Co.  v.  Smith  (1877)  69 
Ala.  245;  and  Alabama  O  S.  B.  Co.  v.  Carroll 
(1893)  97  Ala.  126,  18  L.  R.  A.  433.  11  So.  80S. 

In  Smoot  V.  MobUe  ft  M.  B.  Co.  (I860}  67 
Ala.  13  (negligence  In  Inspecting  loading  of 
cars),  the  court  said:  *  "Wbm  such  appliances 
bave  been  furnished, — when  diligence  has  been 
observed  In  procuring  them, — the  use  of  them 
Is  necessarily  Intrusted  to  the  servants  of  a 
railroad  company,  as  Is  their  care  and  inspec- 
tion, and  the  repair  of  them,  and  determining 
when  the  use  must  be  abandoned  until  repairs 
are  made.  Ihls  duty  may  be  intrusted  to  those 
operating  tbe  appliances,  or  confided  to  other 
servants  having  no  other  duty  than  that  of  In- 
spection or  of  repair.  However  this  may  be, 
the  several  servants  sre  In  the  same  circle 
>f  employment, — derive  duty  and  compensa- 
tion from  tbe  same  source,  and  are  labor- 
ing for  a  common  purpose.  They  are  fel- 
low sermnts,  and  the  master  cannot  be  made 
answerable  to  the  one  tor  the  negligence  ot  tbe 
other.  .  .  .  Knowledge  of  tbe  defective  con- 
dition of  the  car,  a  waet  of  prudence  In  Its 
use,  Is  traceable  only  to  fellow  servants  ot  the 
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appellee,  whoso  care  and  dlltgmce  be  Is  pre- 
sumed to  have  consented  to  risk ;  whatever  of 
suarda  agaliut  the  use  of  defective  cars  were 
i-easoaable,  bo  far  as  the  evidence  shows,  and  to 
which  It  conld  Jnstl;  be  expected  the  appellant 
would  resort,  were  adopted." 
IndlanH. 

It  was  denied  that  a  master  mechanic  was  a 

vice  principal.  In  Columbus  &  I.  C.  R.  Cu.  v. 
Arnold  (18(iU)  SI  Ind.  174,  99  Am.  Dec.  1(15, 
■but  this  decision  Is  no  longer  good  law  In  Indi- 
ana See  lat»  cases  cited  in  III.  d,  supra,  es- 
pecially Indiana  Car.  0>.  r.  Parker  <1883)  lUO 
Jnd.  181. 
Xoniitluua. 

An  engine-driver  and  an  employee  whose  duty 
4t  was  to  keep  locomotives  In  repair  were  held 
to  be  fellow  servants,  in  Hubgh  v.  New  Orleans 
&  C.  R  Co.  (1851)  6  La.  Ann.  496.  54  Am.  L>ec. 
■S65.  llils  la  one  of  the  cases  which  antedate 
the  formulation  of  the  rule  as  to  a  general  class 
■ot  nondelegable  duties.  The  decision  was  a 
felmple  application  of  the  doctrine  of  common 
employment. 

In  Beaulleu  t.  Portland  Co.  (1860)  48  Me. 

291,  It  was  regarded  as  well  settled  that  the  re- 
siMnsibility  of  a  master  Is  restricted  to  the  em- 
ployment of  competent  servants  and  the  pro- 
vision of  adequate  appliances.  But  the  doctrine 
of  nondelegable  duties  has  since  been  adopted. 
■Shanny  t.  Androicogi^n  MUls  (1876)  66  Ue. 
420. 

It  was  denied  that  a  master  mechanic  of  a 
railway  was  a  vice  principal,  in  Sbauck  v.  North- 
em  C.  R.  Co.  (1866)  26  Md.  462;  Cumberland 
.h  P.  R.  Co.  T.  State  use  of  Uoran  (1875)  44  Md. 
283.  The  distinction  between  absolate  and  del- 
egable duties  was  not  discussed  by  the  court, 
the  nonliability  being  referred  to  the  conception 
that  the  plaintiff,  a  train  hand,  and  the  delln- 
■Quent  were  in  the  same  general  service. 

In  Wonder  t.  Baltimore  ft  0.  B.  Co.  (1870) 
■S2  Hd.  411,  3  Am.  Rep.  143,  a  railway  company 
was  held  not  to  be  liable  for  Injuries  to  a  brake- 
juan  resulting  from  a  defective  brake,  which 
it  was  the  duty  of  fellow  servants  to  keep  in 
xepalr.  The  theory  that  the  character  of  the 
.act  determines  whether  or  not  the  negligence 
Is  that  of  a  vice  principal  was  not  noticed.  The 
case  followed  was  Searle  v.  Lindsay  (18S1)  11 
C.  B.  N.  S.  429,  8  Jnr.  N.  S.  746,  SI  L.  J.  C. 
P.  N.  S.  106,  10  Week.  Bep.  89,  B  L.  T.  N.  S. 
427,  stipra. 

In  State  use  of  Hamella  ▼.  Ualster  (1881) 
S7  Md.  287,  the  master  was  held  to  be  liable 

-only  for  the  negligence  of  an  employee  to  whom 
la  Intrusted  the  selection  of  subordinates  and 
the  procuring  of  Instrumentalities. 
That  the  duty  of  repair  Is  delegable  Is  also.  In 

jMirt  at  least,  the  foundation  of  the  decision.  In 
Yates  V.  McCulloogb  Iron  Co.  (188Sj  OU  Md. 
370,  16  Atl.  280.  See  hote  to  O'Nell  V.  Great 
Northern  R.  Co.  (1900 ;  Ulnn.)  51  L.  R.  A.  507. 
HasMAChiuietts. 

In  King  V.  Boston  &  W.  R.  Corp.  (1851)  0 
Cush.  112,  it  was  held  that  keeping  a  railway  In 

i)roper  repair  is  "the  work  of  servants  or  labor- 
ers, as  much  as  any  other  part  of  the  business 

'4>f  the  corporation,"  and  tliBt  the  company  was 
sot  liable  for  the  negtlgenee  of  the  repairers. 

In  Seaver  v.  Boston  &  H.  R.  Co.  (1860)  14 
Gray,  466,  a  servant  of  a  railroad  company  was 
held  unable  to  recover  for  on  injury  caused 
solely  bj  the  breaking  of  an  axle,  where  the 
failure  to  discover  the  flaw  resulted  from  the 
negligence  of  the  employee  whose  duty  It  was 
to  examine  the  cars  and  other  running  appa- 
ratus of  the  road,  and  to  keep  them  in  proper 
xepalr.    In  this  case  the  distinction  between 

.furnishing  and  maintenance  is  distinctly  drawn, 
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the  inotructlon  approved  being  that  "t&e  cor- 
poration in  conveying  the  plaintiff  In  their  cars, 
acting  through  their  agent,  whose  duty  It  was 
to  provide  and  keep  In  use  safe  and  suitable  ea- 
glnea  and  tenders  on  the  road,  were  tmond  to 
use  due  and  reasonable  care  In  providing  and 
using  on  the  road  engines  and  tenders  mltably 
contracted  with  all  th»  appliances  and  safe- 
tniards  necessary  to  render  them  safe ;  and  If 
Ihe  omlBSlon  to  provide  a  safety  beam  to  tbt 
tender  at  the  time  of  the  accident  constituted 
a  want  of  due  and  reasonable  care,  which  ren- 
dered the  tender  nnsafe.  and  such  omission  wu 
the  eQlclent  cause  of  the  accident  and  of  the 
injury  to  the  plaintiff,  he  might  maintain  this 
action." 

In  Cooper  v.  Hamilton  Mfg.  Co.  (1867)  14 
Allen,  193,  It  was  laid  down,  although  a  master 
was  required  to  use  proper  care  In  order  to  see 
that  his  floors  were  of  snffldent  strengtli  to  m^- 
port  any  machine  which  It  was  nececsary  to 
move  over  or  upon  them,  "the  natore  of  this  case 
which  they  are  bound  to  use  was  each  that 
[tbeyl  the  defendants  might  have  perfomed 
their  legal  duty  by  employing  soltabte  persons 
of  competent  skill  and  experience,  whose  busi- 
ness it  was  to  keep  the  floors  In  such  condition 
as  to  repairs  that  Ibey  were  fit  and  safe  for  nse 
for  any  of  the  purposes  for  which  It  might  be- 
come necessary  to  appropriate  them,"  aod  that, 
"U  they  were  diligent  and  careful  to  this  extent, 
and  any  want  of  repair  had  not  existed  for  so 
long  a  time  as  to  show  absolute  negligence  on 
the  part  of  the  defendants  [master],  then  the 
accident  would  have  been  attributable  to  the 
negligence  of  an  agent  or  servant  in  the  service 
of  a  common  employer  with  the  plaintiff." 

The  fact  that  water  failed  to  mn  rrom  a  hose 
during  a  Are  Is  prima  facie  attributable  to  the 
negllgeace  of  the  servants  In  not  keeping  it  in 
proper  order  or  In  putting  it  In  operation,  and 
does  not  constitute  evidence  sufficient  to  justify 
holding  the  master  responsible  for  Injurlea 
caused  by  the  Are.  Jones  v.  Granite  Hills 
(1878)  126  Mass.  84.  80  Am.  Rep.  661. 

In  the  next  subdivision  we  shall  see  taow  tMi 
these  decisions  have  been  quallfled  by  tbe  more 
recent  ones.    See  also  II.  J,  supra, 
Mississippi. 

In  New  Orleans,  J.  *  O.  N.  R.  Co.  T.  Hngbet 
(1873)  49  Miss.  258,  and  Howd  v.  Mississippi 
C.  R.  Co.  (1874)  GO  Miss.  178,  It  was  held  that 
servants  engaged  In  repairing  a  railroad  or  Its 
appurtenances  are  not,  in  order  to  bold  the  eon- 
pany  responsible  to  an  employee,  representative* 
of  the  company.  The  nonliability  of  the  cma- 
pany  for  anything  beyond  the  selection  of  serv- 
ants and  the  famishing  of  materials  was  dis- 
tinctly affirmed  In  the  latter  case. 
HlsNoarl. 

The  rallng  fai  HcUermott  T.  Pacltle  R.  Co. 
(ISeO)  30  Mo.  115,  that  the  n^Iigence  of  a  sn- 
perlntendent  In  allowing  a  bridge  to  get  Into  bad 
repali  was  not  Imputable  to  the  employer.  Is 
no  longer  law  in  this  state.  See  cases  cited  in 
II.  d,  supra, 
hew  Jersey. 

In  Essex  County  Electric  Co.  v.  Kelly  (1894) 
57  N.  J.  L.  100,  28  Atl.  427.  It  was  said :  "It 
Is  a  matter  of  judicial  disagreement  wbetber  a 
master  can  discharge  the  duty  .  .  .  [of  ex> 
amlnlng  and  ascertaining  whether  appliances 
have  become  unfit  or  unsafe  from  wear  and  tear 
or  otherwise],  and  the  similar  doty  of  keeping 
tools  and  appliances  In  repair,  by  selecting  «nd 
employing  competent  persons  to  make  Inqwe- 
tlona  and  repaira  In  onr  courts  it  Is  htid  thst 
the  master's  duty  may  be  thus  discharged."  The 
court  cited  Rogers  Locomotive  ft  Mach.  Works 
V.  Hajid  (1888)  60  N.  J.  L.  464,  14  AU.  76*. 
and  Harrison  t.  Central  B,  Co.  (186S)  SI  N.  J. 
L.  298.   In  the  latter  of  these  eases^  where  the 
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plaintiff  was  tnjared  b7  the  fall  of  a  bridge, 
tbe  court  remarked :  "Prom  the  relation  be- 
tween  the  company  and  their  brakeman,  the 
legal  nmaeqaence  wenu  to  have  been  deduced  by 
the  (deader  that  the  former,  with  regard  to  the 
latter,  was  bound  to  keep  the  bridge  In  a  safe 
condltloti.  This  Is  not  a  true  atatemeat  of  the 
obligation  of  the  company.  It  was  not  near  bo 
absolute ;  for  It  the  bridge  was  insecure  from  a 
secret  defect  whlcb  the  company  was  not  able  to 
dl&i-erB  by  the  exercise  of  reasonable  diligence 
and  skill,  no  responsibility  would  have  fallen 
on  the  defendant  on  account  of  Its  defective 
state.  If,  as  was  stated  on  the  argument,  the 
company,  In  point  of  fact,  directed  Its  agents, 
who  were  possessed  of  competent  skill,  to  ex- 
amine at  stated  periods  the  bridge  In  question, 
and  rach  agents  reported  to  the  company  that 
the  structure  was  in  a  secure  condition,  and  no 
circuiTiitauces  pxisted  which  were  calculated  to 
Impair  a  reasonable  confidence  In  such  report, 
I  think  It  Is  plain,  npon  the  principles  of  law 
above  propounded,  that,  even  If  the  agents  mak- 
ing such  report  acted  carelessly  in  the  discharge 
of  their  duties,  or  even  falsely  reported  their 
conclusions  to  the  company,  that  under  such  a 
state  of  facts  the  plaintiff  could  not  sustain  this 
suit.  To  warrant  a  recovery  in  this  cose  In 
favor  of  the  employee,  who  Is  here  represented 
by  the  plaintiff,  the  fault  which  forms  the  basis 
of  tbe  action  must  be  that  of  the  company,  and 
not  simply  the  negligence  of  a  fellow  servant." 

A  master  Is  not  liable  for  Injuries  to  a  work- 
man In  a  tunnel,  caused  by  tbe  negligence  of  a 
laborer  whose  duty  It  la  to  deliver  on  the  sur- 
focB  at  the  shaft,  or  there  use  or  keep  In  re- 
paid, tbe  Instrumental  Ittea  provided  for  tbe  safe 
tramiportatlon  of  the  workmen.  McAndrews  v. 
Burns  (18T0)  39  N.  J.  L.  117.  But  see  the 
later  New  Jersey  cases  cited  tn  VII.  b,  infra. 
Xew  York. 

In  Chapman  v.  Erie  R.  Co.  (1873)  1  Thomp. 
A  C.  62fi,  tbe  opinion,  after  quoting  the  head- 
note  In  Warner  v.  Erie  B.  Co.  (1868)  30  N.  X. 
408,  to  tbe  effect  that  the  only  ground  of  lia- 
bility whlcb  tbe  law  recognises  Is  that  which 
arises  from  the  personal  ne^lgance  of  the  mas- 
ter, proceeded  to  criticise  the  case  as  follows : 
"The  rule  as  thus  stated  Is  obviously  of  small 
consequence  as  a  protection  to  the  servants  or 
employees  of  a  corporation,  when  It  la  consid- 
ered that  a  corporation  acts  entirely  through  of- 
fleers  and  agents,  and  there  can  be  no  other 
personal  negligence  committed  by,  or  Imputed 
to.  It  except  the  negligence  of  such  officer  or 
agwt:  and  when  It  is  held,  also,  that  all  tbe 
agents  and  employees  of  a  corporation  are  fel- 
low servants  of  a  comm<Hi  master,  it  Is  dlOcuit 
to  see  why,  under  such  rules,  corporations  ore 
not  vlrtuaily  absolved  from  all  tbe  common- 
law  liability  of  a  master  to  take  care  of  his 
servants,  and  protect  them  from  unjust  and  un- 
reasonable danger  and  IivJories  reanltlng  from 
the  negligence  oC  others.  But  tbe.  recent  ease 
«f  Lanlng  v.  New  York  C.  B.  Co.  (1872)  48  N. 
Y.  531,  10  Am.  Bep.  417,  shows  that  the  pres- 
-ent  conrt  of  appeals  Is  receding  from  this  ex- 
treme ground.  This  case  asserts  a  sonnder  snd 
more  reasonable  rule.  Jndge  Folger,  who  gives 
the  opinion  of  the  court,  says:  'The  duty  of 
the  master  to  bis  servants  Is  to  use  reasonable 
«are  to  provide  and  employ  none  but  competent 
and  Wilful  servants,  and  to  discharge  from  his 
service,  on  notice  thereof,  any  who  fail  to  con- 
tinue such.'  "  This  criticism,  however,  appears 
to  be  based  on  a  misapprehension  of  the  true 
Qnrport  of  the  earlier  case,  whlcb  merely  decides 
tbat,  In  the  absence  of  testimony  going  to 
prove  negligence'  In  the  construction  of  a 
bridge  or  tn  the  selection  of  the  servants 
employed  to  supervise  and  test  It,  or  In  the 
performance  of  tbetr  duties  b)  these  serv- 
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ants,  the  Injured  servant  must  fall  in  his  ac- 
tion unless  be  shows  that  the  managing  officers 
of  the  corporation  bsd  notice,  actual  or  con- 
stmctlve,  of  the  defective  condition  of  the 
bridge.  In  other  words,  there  ore  several  states 
of  fucts  upon  which  an  employer  may  be  charged 
with  personal  negligence,  and  If  the  evidence  Is 
inconsistent  with  the  theory  tbat  he  was  neg- 
ligent in  certain  speciOed  ways,  the  servant 
must  fall  back  upon  some  other  theory.  Under 
the  circumstances  In  Warner  v.  GrIe  .R.  Co. 
(1868)  30  N.  Y.  468,  where  the  testimony  shows 
that  due  care  has  been  exercised  by  tbe  directors 
themselves  in  seeing  that  sound  structures  and 
competent  supervising  agents  have  been  pro* 
vlded,  and  that  these  agents  themselves  have 
not  been  guilty  of  negllgaiee  In  tbe  premises, 
there  was  no  theory  to  fall  back  upon  except 
one  based  upon  the  hypothesis  that  the  directors 
had  knowledge  of  the  decayed  ctmdition  of  the 
bridge  through  some  ocher  avenue  of  informa- 
tion than  the  supervising  agents  appointed  by 
them,  and  with  any  such  hypothesis  the  evidence 
was  quite  inconsistent.  That  the  case  really 
goes  DO  farther  than  this  so  far  as  the  actual 
decision  is  concerned  is  quite  apparent  from  the 
opinion.  But  It  must  be  admitted  that,  by  cit- 
ing with  approval  the  ruling  in  Wilson  v.  Uorr}' 
(1868)  L.  R.  1  U.  L.  Sc.  App.  Gas.  326,  19  L.  T. 
N.  S.  30,  the  court  has  shown  a  disposition  to 
countenance  that  much  more  sweeping  doctrine 
under  which  a  master  is  not  liable,  even  for  the 
negligence  of  a  servant  to  whom  he  deputes  one 
or  more  of  tbe  duties  which  the  law  imposes  on 
him  for  tbe  benefit  of  all  persons  in  his  employ- 
ment. Tbe  extent  of  the  liability  of  a  master 
lor  tbe  negligent  act  of  a  competent  servant  Is, 
bowever,  a  very  different  question  from  that 
raised  in  Warner  v.  Erie  R.  Co.  (1868)  39  N.  Y. 
468.  and  the  approval  of  the  English  case  may, 
for  this  resson,  be  regarded  as  quite  snpereroga- 
tory.  Except  In  so  far  as  the  broad  principle 
of  Wllaon  V.  Merry  (1868)  L.  R.  1  U.  L.  Sc.  App. 
Cas.  326,  19  L.  T.  N.  8.  30,  may  be  supposed 
to  have  been  adopted  b7  tbe  conrt  In  Warner 
Erie  B.  Co.  (1868)  89  N.  Y.  468,  It  cannot  be 
said  that,  as  was  suggested  In  Chapman  v.  Brie 
R.  Co.  (1873)  1  Thomp.  h  C.  626,  the  court 
of  appeals  has  changed  Its  ground  tn  Lanlag  v. 
New  York  C.  B.  Co.  (1872)  49  N.  Y.  681.  10  Am. 
Rep.  417,  for  there  tbe  master  was  btfd  liable 
for  the  reason  that  personal  negligence  was 
shown  by-the  retention  of  an  Incompetent  serv- 
ant,— a  species  of  negligence  which  was  nega- 
tived by  the  testimony  in  Warner  v.  Erie  R.  Co. 
(1868)  30  N.  Y.  468. 

In  Ualone  v.  Hathaway  (1876)  64  N.  Y.  5,  21 
Am.  Rep.  573  (Church,  Ch.  J.,  and  Rapallo,  J., 
dissenting),  it  was  heid  that  an  ^ployer  is  not 
liable  for  the  negligence  of  a  carpenter  employed 
to  examine  and  make  repairs  In  the  building  In 
which  his  business  Is  carried  on.  The  majority 
of  tbe  court  cited  with  approval  Wilson  v. 
Merry  (1868)  L..  B.  1  B.  L.  Sc.  App.  Cas.  326, 
19  L.  T.  N.  8.  30,  but  it  seems  to  be  Impossible 
to  reconcile  the  ruling  with  the  other  decislona 
of  the  same  court,  referred  to  In  III.  d,  sttpm. 
Ohio. 

In  Ohio  a  car  Inspector  Is  bdd  to  be  a  fellow 

servant  of  the  trainmen.  Uttle  Miami  B.  Co. 
V.  Fltzpatrlck  (1884)  42  Ohio  St.  318;  Lake 
Shore  &  U.  8.  B.  Co.  v.  Lamphere  (1894)  9  Ohio 
C.  C.  268,  both  following  Columbus  &  X.  R.  Co. 
T.  Webb  (1861)  12  Ohio  St.  475,  whlcb  was  It- 
self based  upon  Ormond  v.  Holland  (1858)  El. 
Bl.  &  El.  102,  one  of  the  rulings  In  which  tbe 
decision  of  the  House  of  Lords  in  Wilson  v. 
Merry  was  anticipated. 
Pean  ■  ylvuila. 

In  Bemlsch  v.  Roberts  (1891)  143  Pa.  1,  21 
Atl.  908,  the  court  approved  of  an  Instruction 
In  which  the  Jury  were  told,  among  other  thlngSr 
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that  tbe  defendant  waa  not  liable  for  an  accl- 
deot  caused  by  a  defect  of  which  he  knew,  or 
ooght  to  bare  known,  provided  he  had  a  person 
In  hla  employ  whose  doty  It  was  to  keep  the 
•ppllaneea  in  good  condition.  Bat  ther*  wu 
no  teitlmony  showing  that  the  employer  or  any 
agent  of  bis  bavlDg  control  had  any  knowledge 
of  tbe  defect,  and  the  case  was  altlmately  made 
to  tarn  on  the  facts  that  the  state  of  the  nn- 
pllaace  was  as  open  to  the  obserratlon  of  the 
plaintiff  aa  of  the  defendanti  and  that  the  prox- 
imate cause  of  the  accident  waa  tbe  negligence 
of  the  plaintllPs  fellow  aerranta  Id  selecting  an 
nnsonnd  appliance  whan  they  Iiad  the  oppor- 
tonity  of  Miecting  one  that  wu  In  good  condl- 
Uon. 

A  ear  inspector  was  held  to  be  a  fellow  setr- 
ant  of  a  brakeman  In  Philadelphia  4  R.  B.  Co. 

T.  UuKhes  (leSfi)  119  Pa.  301,  13  Atl.  286.  The 
court  said :  "If,  however,  the  company  employ 
competent  and  nkilful  persons  for  the  purpose 
of  iDspectloQ,  and  afford  tbem  reasonable  oppor- 
tunities and  facilities  for  the  work  nnder  proper 
InstruL-tlons,  the  company  will  not  ordinarily  be 
liable  for  the  negligent  performance  of  the  work 
by  their  employees,  to  a  fellow  employee,  unless 
the  company  knew,  or  by  ordinary  diligence 
ought  to  have  known,  of  the  defective  manner  in 
wblch  the  inapectl<»  was  conducted.  We  are 
dearly  of  opinion,  too,  that  a  brakeman  and  a 
ear  Inspector  are  In  the  same  circle  of  appoint- 
ment :  they  co-operate  In  tbe  same  buslnees,  and 
the  former  knows  that  the  employment  of  the 
latter  la  one  of  tbe  Incidents  of  their  common 
service.  Bnt  while  the  performance  of  the  duty 
of  inspection  must  necessarily  be  committed  in 
detail  to  the  employees,  the  general  regulation 
Is  In  the  bands  of  the  company,  and  it  is  tbe 
daty  of  the  company  to  provide  suitable  persons. 
In  sufficient  numbers  at  proper  placea,  with  rea- 
sonable opportunities  to  accomplish  the  work." 

But  see  the  decisions  of  this  court  cited  In 
the  next  aubdivialon. 
Teniae  ■■««. 

In  Nashville,  C.  &  St.  L.  B.  Co.  v.  Foater 
(1882)  10  Lea,  SCI,  tbe  court  followed  Uoblla 
ft  O.  a.  Co.  T.  Thomas  (1868)  42  Ala.  672.  to 
tlie  point  that  a  ear  Inspector  and  brakeman 
were  fellow  servants. 

A  master  has  also  been  held  not  to  be  liable 
for  a  failure  to  retemper  knives  of  nail  machines 
after  being  heated  for  the  purpose  9i  sliarpen- 
lag  them,  if  the  omission  Is  that  of.  a  fellow 
servant.  KnoxvIUe  Iron  Co.  v.  Dobson  (1881) 
7  Lea,  367  (dlscua^ng  charge;  no  opinion  ex- 
pressed as  to  whether  the  act  was  that  of  a  fel- 
low servant.  Tumey,  J.,  dissented,  holding  that 
a  servant  having  such  a  duty  to  perform  was  not 
a  fellow  servant  4d  «  feeder  of  the  machine). 
Vermont. 

In  an  early  case  in  Vermont,  following,  as 
may  be  surmised  from  tbe  citations  of  counsel, 
tbe  trend  of  tbe  English  decisions  which  pre- 
ceded  and  anticipated  tbe  mllng  in  Wilson  v. 
Ucrry  (1S68)  L.  R.  1  H.  L.  Sc.  App.  Cas.  326.  19 
L.  T.  N.  8.  80,  tapra.  It  was  held  that  an  engi- 
neer Injured  through  the  negligence  of  a  master 
mechanic,  whose  duty  it  is  to  see  that  the  en- 
gines are  kept  In  repair,  cannot  recover  damages 
from  the  common  employer.  The  ground  was 
taken  that  the  rule  by  which  the  master  Impli- 
edly warrants  tbe  soundness  of  machinery,  so 
far  as  tbe  exercise  of  due  care  will  enable  him 
to  discover  any  unsoundness  therein,  applies 
only  to  tbe  condition  of  the  machinery  at  the 
time  it  la  put  Into  the  bands  of  the  servant. 
There  Is  no  warranty  that  tbe  servants  shall 
faithfully  discharge  their  duty  In  keeping  the 
machinery  in  tbe  original  safe  condition.  Hard 
V.  Vermont  ft  C.  B.  Co.  (1860)  32  Vt.  473,  hotd- 
iDg  that  an  engineer  Injured  through  the  negli- 
gence of  a  master  mechanic  whose  duty  it  la  to 
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see  that  the  engines  are  kept  In  repair,  cannot 
recover  damages  from  the  common  employer. 
But  this  decision  Is  practically  overruled 
Davtfl  V.  Central  Vermcmt  B.  Co.  (1882)  65  Tt 
81,  45  Am.  Bep.  590,  holding  tliat  a  railroad 
company  Is  liable  for  Injuries  caused  by  a  de- 
fective condition  of  its  track,  which  would  bave 
been  known  to  the  company's  bridge  builder  aod 
roadmaatflr  If  propw  Infection  lisan  esar- 
clsetf. 

b.  Throry  that  the  lioMUtir  of  the  Mster  de- 
pends ott  the  subject-matter  of  the  inspection 
or  repairt  neglected. 

According  to  another  theory,  which  la  a  com- 
promise between  tbe  doctrine  applied  in  th^ 
cases  Just  cited  and  that  which  declares  the  dut;  i 
of  maintenance  to  be  nondelegable  (see  HI.  cL  | 
supra),  the  question  whether  an  employee  en- 
gaged In  inspecting  or  repairing  InstrumentsU- 
ties  Is  a  vice  principal  or  a  mero  servant  de-  I 
pends  upon  the  natara  of  the  defects  which  were 
left  undiscovered  or  unremedied  owing  to  his 
r«nlssnes8.    It  Is  admitted  that  the  decisions 
In  wblch  tt  has  been  attempted  to  give  effect  to  ' 
this  theory  are  admitted  to  be  locongruous  and 
Inconsistent.    See  the  remarks  of  tbe  court  Is 
Nord  Deutscher  Lloyd  8.  8.  Co.  v.  Ingebregstn 
(1S94}  tS7  N.  J.  L.  402,  31  Atl.  619.    And  con- 
trast tbe  cases  tabulated  In  VIL  b,  1-6.  tmfn, 
with  those  reviewed  In  III.  d,  t  0,  t,  <*pr«,  to 
Impart  greater  deflnlteness  to  the  very  vague 
conception  thus  relied  upon. 

The  fundamental  principle  upon  which  the 
courts  rely  Is  Indicated  by  tbe  statement  that 
"one  Hue  of  distinction  between  vice  priocIijiaiB 
and  ooempioyeea  Is  In  tbe  duty.  In  one  Instance, 
to  supply  or  maintain  instrumentalities  of  the 
service,  and,  In  the  other,  of  aslng  the  Instru- 
mentalities supplied."  Neuts  v.  Jackson  Bill  i 
ConI  ft  Coke  Co.  <18»4)  139  Ind.  411.  38  N.  E. 
324,  39  N.  K.  147. 

On  this  topic  a  rational  distinctly  would 
seem  to  be  that  when  tlie  employee's  duty  to  In- 
spect or  repair  the  apparatus  is  incidental  to 
his  duty  to  use  the  apparatus  In  the  common 
employment,  then  he  is  not  Intrusted  with  the 
master's  duty  to  bis  fellow  servant,  and  the 
master  la  not  responsible  to  bis  fellow  servant 
for  bis  fault ;  but  tbat.  If  the  maat«  has  cast  a 
duty  of  Inspection  or  repair  upon  aa  employea^ 
who  Is  not  engaged  In  using  the  apparatus  in  a 
common  employment  with  his  fellow  servant, 
then  that  employee  In  that  duty  representa  tbe 
master,  and  the  master  is  chargeable  with  his 
default.  Ndrd  Deutseher  Lloyd  8.  8.  Co.  t.  In- 
g^regsteo  (1894)  57  N.  J.  U  402,  81  Atl. 

It  was  considered  that  the  diatlnctlon  was 
noticeable  In  McAndrews  V.  Bums  (1876)  89  N. 
J.  L.  117;  Smith  v.  Oxford  Iron  Co.  (18S0)  42 
N.  J.  L.  407.  86  Am.  Bep.  5SK ;  Collyer  v.  Penn- 
sylvania K.  Co.  (18)i6)  49  N.  J.  L.  59.  6  AtL 
437;  Ross  V.  Walker  (1891)  139  Pa.  42.  21  AU. 
157,  1B9;  Honynlban  v.  Hllle  Co.  (1888)  146 
Mass.  fiS6,  16  N.  E.  574 ;  Daley  v.  Boston  ft  A 
R.  Co.  (1888)  147  Hasa.  101,  16  N.  B.  600 ;  and 
many  other  yastw. 

In  Hoynlhan  v.  Hills  Co.  (1888)  146  Hsss. 
586,  16  N.  E.  674,  we  find  the  following  elab- 
orate statement  of  tbe  relations  existing  be- 
tween servanta  repairing  or  Inspecting  and  serv- 
ants using  Instrumentalities:  "It  is  obvious 
tbat  difficult  questions  arise  in  cases  of  this 
kind  In  determining  the  implied  obligations  of 
the  respective  parties  under  peculiar  clrcnmstan- 
cea  In  many  kinds  of  business  the  condition  of 
a  machine  as  to  safety  Is  constsntly  changing 
with  tbe  use  of  it,  and  It  la  safe  or  unsafe  at  a 
given  moment  according  as  It  Is  properly  or  Im- 
properly used  and  managed  by  the  servant  who 
operates  It.    Moreover,  certain  kinds  of  repairs 
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«*n  be  coQTenleDtly  and  properly  made,  usder 
directloD  and  auperrlBloD,  by  serrants  r^alarly 
employed  In  the  business.  In  sucb  cases  botb 
parties  to  the  contract  of  service  must  be  pre- 
wiined  to  have  contemplated  that,  to  a  certain 
exiGiit,  fellow  servants  would  be  employed  by 
tbe  luuster  to  do  work  In  keeping  the  machinery 
safe.  Work  negligently  done  within  that  Held, 
If  an  accident  ahould  nappes  from  It,  would 
seem  at  flrst  to  Introdnce  a  cwSlet  between  the 
obligation  of  the  master  to  bold  hlmitelf  liable 
for  want  of  dae  care  In  keeping  his  machinery 
safe,  and  the  obligation  ol  the  servant  not  to 
claim  damages  resoltlng  from  negligence  of  a 
Mlow  servant.  It  becomes  necessair,  therefore, 
to  consider  the  righti  of  the  parties  In  such 
cases.  The  application,  In  each  particular  case, 
«f  any  general  rules  which  may  be  laid  down, 
will  involve  a  consideration  of  two  questions  of 
tact :  First,  what  Is  the  nature  and  character 
of  the  bnainess,  and  the  usual  and  proper  gen- 
«ral  method  of  conducting  it?  Secondly,  In 
such  a  bnsIuesB,  what  Is  reasonably  necessary  to 
be  done  on  the  part  of  the  master  to  secure  for 
the  use  of  the  workmen  machinery  and  appll- 
ances  wbicb  will  always  be  reasonably  safe? 
Ffrat,  there  Is  that  class  of  cues  In  which  the 
condition  of  a  machine  as  to  safety  la  constantly 
changing  with  Its  use,  so  as  to  require  from  the 
persons  tending  It,  as  a  pact  of  the  ordinary  use 
of  It,  reconstmctloD  or  readjustment  of  parta, 
MM  they  become  worn  ont  or  displaced,  from  ma- 
terials or  new  parts  sopplied  by  the  master  for 
that  purpo&e.  Such  work  la  a  part  of  the  r^u- 
lar  business  of  the  servant  In  using  the  machine, 
and  not  of  the  master  In  maintaining  it.  Neg- 
ligence In  doing  It  is,  as  to  all  other  employees, 
negligence  of  a  fellow  servant.  So  far  as  the 
condition  of  machlnerr  depends  opoB  tbls  kind 
of  attention,  the  master  does  his  duty  if  he  em- 
ploys competent  and  suitable  persons,  and  sup- 
plies them  with  everything  needed  for  their 
work.  A  second  class  of  cases  Includes  those  in 
which  repair  or  reconstruction  of  a  machine  is 
necessary,  of  such  a  kind  as  Is  commonly  done, 
or  may  properly  be  done,  under  the  direction  of 
tbe  master,  by  servants  engaged  In  the  general 
traslncsa.  Both  parties  to  the  contract  must  t>e 
presumed  to  have  contemplated  that  such  work 
would  be  done  by  fellow  servants  of  the  em- 
ployee, and  he  must  therefore  be  held  to  have 
assumed  all  risks  from  their  negligence  In  doing 
It.  But  this,  It  must  be  remembered,  la  a  part 
of  that  work  for  the  results  of  which,  In  the 
conipteted  machine,  the  master  agrees  to  hold 
himself  responsible,  so  far  as  good  results  can 
be  Insured  by  his  exercise  of  proper  care.  And 
■o  he  Is  bound  to  bring  to  this  department  of  the 
bufilneits,  either  in  bis  own  person  or  by  an  agent, 
such  itelllgence,  skill,  and  experience  as  la  rea- 
sonably to  be  required  In  one  to  whom  In  as  Im- 
portant particular  the  safety  of  otbersls  Intrust- 
«a;and  he  is  bound  also  to  be  reascmably  diligent 
n-nd  careful  In  the  use  of  bis  facnltlec.  One  who 
represents  him  In  this  field  Is  not  acting  as  a  fel- 
low servant  with  his  other  employees,  wltbln 
tbe  meaulug  of  (he  role  which  we  are  conald- 
«rliig,  but  Is  hU  agent  or  servant,  for  whone  care 
and  diligence  he  la  accountable.  There  may  be 
atlU  a  third  class  of  cases,  in  which  a  machine 
ia  of  such  a  kind,  and  the  nature  of  the  business 
In  which  It  Is  used  is  such,  that  the  parties 
could  never  reasonably  hare  contemplated  that 
mnj  servants  employed  In  the  business  would 
build  or  reconstruct  It.  A  proprietor  might  buy 
Bticb  a  machine,  or  send  an  agent  or  servant  to 
buy  It.  In  either  case  the  purchase  would  be 
In  the  line  of  the  master's  dnty,  and  he  would 
be  liable  for  the  consequences  of  n^llgence  In 
making  it.  He  might  hire  privileges  and  men 
In  a  machine  shop  In  a  distant  city,  end  build 
It  there.  His  servanta  in  that  work  would  not 
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be  fellow  servants  with  as  employee  engaged  In 
an  entirely  dilTerent  business.  And  under  the 
doctrine  of  respondeat  auperlor  he  would  be 
held  liable  for  tbe  consequences  of  their  negll- 
geuce.  If  he  saw  fit  to  construct  or  reconstruct 
It,  in  the  same  way,  in  or  near  tbe  building  In 
which  It  was  to  be  used,  the  result  would  be 
the  same.  Upon  our  hypothesis  it  would  be  In- 
consistent with  hla  Implied  contract  to  onploj 
fellow  servants  of  his  employee  in  this  work, 
and  he  therefore  could  not  relieve  himself  from 
his  general  obligation  as  to  the  safety  of  his 
machinery  by  setting  up  that  his  servants  In 
the  construction  or  reconstruction  were  fellow 
servants  with  his  employees  In  the  business  la 
which  It  was  to  be  used." 

Another  passage  relating  to  the  first  class  of 
cases  adverted  to  in  the  above  extract  occurs  In 
the  opinion  in  Rice  v.  Ivlng  Philip  Mills  (1887) 
144  Uasa.  220,  S9  Am.  Rep.  80,  11  N.  B.  101 : 
"It  Is  the  duty  of  the  master  to  exercise  due 
care  in  employing  competent  servants,  in  pro- 
viding suitable  machines,  and  In  keeping  them  In 
proper  repair ;  and  the  master  cannot  wholly  es- 
cape responsibility  by  del^ating  these  duties  to 
a  servant.  If  thla  could  be  done,  a  master 
might  escape  all  reagKmalbilltj  by  employing  a 
competent  superintendent  to  perform  all  these 
duties.  But  there  are  defects  in  machinery 
which  are  of  such  a  character  that  the  master 
has  been  held  to  perform  his  duty  It  he  furnishes 
suitable  materlala,  and  employa  competent  serv- 
ants, and  Instructs  them  to  keep  the  machinery 
In  repair,  although  the  servants  neglect  to  make 
the  repairs,  or  make  them  In  sn  improper  man- 
ner. The  master  must  exercise  a  reasonable  su- 
pervision over  the  manner  in  which  his  buslnebs 
Is  done ;  but  the  repairs  which  machines  prop- 
erly constructed  require  to  keep  them  In  running 
order  may  be  Intrusted  to  competent  servants. 
They  are  regarded  as  Incidental  to  the  use  of 
the  macblnea,  because  they  are  such  as  machines 
in  substantially  good  re{Mir  must  from  time  to 
time  need." 

In  a  somewhat  earlier  case  It  was  laid  down 
that  servants  intrusted  with  the  making  of  such 

ordlnaiT  repairs  as  the  use  of  a  machine  re- 
quires to  keep  It  in  order  from  day  to  day  are 
not  vice  principals.  McOee  v.  Boston  Cordage 
Co.  (18S6)  139  Mars.  445,  1  N.  E.  746. 

In  Monmouth  Mtn.  &  Mfg.  Co.  t.  Erllng 
(IfsM)  118  111.  621,  Se  N.  E.  117,  the  rule  laid 
down  In  Hoynlhan  v.  Ullls  Co.  (1888J  140  Mass. 
6S6,  16  N.  E.  674,  supra,  was  approved. 

The  rule  as  formulated  In  a  Pennsylvania  case 
Is  that,  wbere  the  conditions  from  which  the 
servant's  injury  resulted  were  produced  by  the 
ordinary  use  of  the  appliance,  and  not  by  any 
defect  In  the  substance,  sise,  or  adjustment  of 
the  part  of  tbe  appliance  which  caused  the  in- 
jury, and  the  master  maintained  a  thorough  and 
adequate  system  of  consUnt  inspection,  and  the 
defect  was  not  known  to  any  of  the  persona  en- 
gsged  In  that  Inspectlcm,  no  action  can  be  main- 
tained. Mensch  v.  Pennsylvania  R.  Co.  (1892) 
150  Pa.  698,  17  L.  R.  A.  450,  26  Atl.  31. 

In  Oregan  v.  Marston  (1891)  126  N.  T.  C68, 
27  M.  B.  1162,  the  court.  In  discussing  the  charge 
of  the  trial  Judge  that  It  was  the  duty  of  the 
master  to  the  servants  to  watch  the  use  of  the 
defective  rope  by  them,  and  Its  changes  of  con- 
dition, that  tbe  engineer  was  his  agent  and  dep- 
uty for  such  purpose,  and  that  tbe  nellgence  of 
the  engineer,  if  it  existed,  was  that  of  the  mas- 
ter, said  :  "The  doctrine  at  once  renders  nncz- 
plalnable  all  the  line  of  cases  in  which  some  de- 
fect In  a  machine  has  occurred  from  its  use,  and 
the  mastN  haa  been  held  freed  from  respmsl- 
blllty  If  the  machine  furnished  was  originally 
safe,  and  he  neither  knew  nor  ought  to  have 
known  of  tbe  existence  of  the  defect,  for  It  puts 
the  duty  of  dally  watdi  and  discovery  on  him. 
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and  to  nqnlrM  no  notleo  or  complaint  or  lapse 
of  time  to  pnt  lilm  In  defaolt.  I  think  the  doe- 
trine  asserted  was  an  extension  of  the  master's 
dutr  beyoDd  its  natural  and  proper  limits. 
ProbabI;  the  existing  role  was  founded  upon  the 
troth  that  certain  things  essential  to  the  safet; 
of  the  servants  must  necessarily.  In  the  man- 
agement of  the  business,  emanate  from  the  mas- 
ter, and  remain  In  hfs  absolute  control ;  and  so 
the  servants  should  not  be  responsible  to  one 
another  (or  defects  which  the;  coald  not  repair 
tor  lack  both  of  authority  and  means.  The 
servants  cannot  fnmUh  the  macblnes.  That  la 
the  maater's  right  and  duty,  but  the  servant  who 
use*  them  can  and  should  keep  them  In  order 
for  their  proper  and  safe  dally  use,  when  fur- 
nished with  the  necessary  means  of  so  doing, 
and  when  perfectly  capable  of  correcting  the 
defect.  It  is  undoubtedly  true,  as  we  have  often 
■aid,  that  It  Is  the  duty  of  the  master  to  keep  a 
machine  or  appliance  In  order,  and  that  he  can- 
not delegate  the  duty  so  as  to  escape  responsi- 
bility. But  that  is  a  general  rule,  and  has  its 
quallRcatlous  and  limitations.  One  of  those  Is 
that  it  Is  not  the  master's  duty  to  repair  defects 
arising  In  the  daily  use  of  the  appliance,  for 
which  proper  and  suitable  materials  are  sup- 
piled,  and  which  may  easily  be  remedied  by  the 
workmen,  and  are  not  of  a  permanent  character, 
or  requiring  the  help  of  skilled  mechanics. 
.  .  .  The  cases  died,  and  their  doctrine,  ap- 
pear to  be  fonnded  ivon  what  Is  determined  to 
be  the  Implied  contract  relation  between  the 
master  and  servant.  Tbelr  mutual  duties  grow 
out  of  that  relation,  and  change  and  vary  as  It 
Is  changed  or  varied  by  the  facts  which  indicate 
and  measure  It.  Where  those  facta  show  that. 
In  the  understanding  of  both  parties,  a  class  of 
ordinary  repairs  are  to  be  made  by  the  servants 
with  materials  furnished  by  the  master  for  that 
ezprera  purpose;  that  they  and  he  regard  It  as 
a  detail  of  their  own  work ;  that  It  la  something 
entirely  within  their  capacity,  and  not  depend- 
ent upon  the  skill  of  a  special  expert ;  and  that 
the  necessity  springs  from  their  dally  use  of  the 
appliance,  occurs  at  different  and  unknown  pe- 
riods In  their  service,  and  is  open  to  their  obser- 
vation In  the  absence  of  the  master, — the  infer- 
ence is  Inevitable  that  the  contract  relation  be- 
tween the  parties  makes  It  a  duty  of  the  serv- 
ants and  a  detail  of  their  work  to  correct  the 
defect  when  It  arises  with  the  materials  fur- 
nished." 

The  master's  duty  Is  fully  performed  when  he 
"snppllea  adequate  machinery  with  all  the  ap- 
pliances necessary  and  desirable  for  adaptation 
to  some  partk-ular  purpose,  even  though  the 
same  becomes  temporarily  Impaired  by  reason 
of  constant  use.  when  the  Impairment  is  of  such 
a  character  as  to  be  easily  and  readily  remedied 
by  the  servant,  a  part  of  whose  duty  it  la  to  at- 
tend to  such  matters."  Yaw  v.  Whltmore 
(1899)  46>App.  Oiv.  422,  61  N.  T.  Snpp.  731. 
This  distinction  Is  predicated,  to  some  extent, 
upon  the  fact  that  a  smaller  amount  of  technical 
idclll  and  knowledge  Is,  In  most  cases,  required 
for  what  are  termed  by  the  court  ordinary  re- 
paint than  for  those  of  a  more  permanent  char- 
acter. 

In  many  kinds  of  service  the  care  and  keeping 
of  tools  and  machinery  Is  a  condition  of  safety 
require  merely  the  attention  and  repairs  oc- 
casioned by  ordinary  use  and  wear,  and  are 
properly  a  part  of  the  regular  business  of  the 
servant  engaged  in  the  use  of  such  tools  and 
machinery.  In  such  cases  the  duty  of  the  em- 
ployer is  performed  by  furnishing  safe  tools 
and  machinery  and  the  means  of  making  needed 
rep.ilrs,  and  the  duty  of  making  repairs  may  be 
intrusted  to  servants,  and  any  neglect  In  the 
performance  of  this  service  Is  the  negligence  of 
a  servant.  McOee  v.  Boston  Cordage  Co. 
64  L.  R.  A. 


<1S85)  189  llasB.  449,  1  H.  B.  T4S.  Bot  in 
cases  where  skill  and  practical  knowledge  are  re- 
quired In  keeping  machinery  In  a  reawmable  con- 
dition as  to  safety,  beyond  what  Is  needed  Id 
operating  It,  It  la  the  duty  of  the  employer  to 
aupply  the  necessary  intelligence,  skill,  and  ex- 
perience in  the  care  and  inspection  of  the  ma- 
chinery to  protect  the  servant  frmn  Injory  ;  and 
for  any  failure  to  exercise  proper  care  and  skill 
the  employer  is  accountable;  Joques  v.  Greac 
Falls  Mfg.  Co.  (1891)  66  N.  H.  482,  13  Lu  B.  A. 
824,  20  Atl.  552.  See  also  the  quotations  from 
Oregon  T.  Marston  (1891)  126  N.  Y.  B6S,  27  N. 
E.  9w2,  ««prtt,  and  from  Smith  t.  PMter  1I8SI1 
46  Hlch.  458.  41  Am.  Rep.  161.  S  N.  W.  273.  la 
\  II.  b,  3,  infra, 

Tbls  conception  Is  apparently  the  basis  of  the 
doctrine  laid  down  In  Arkansas,  that  the  bound- 
ary line  between  liability  and  nonllmbilltr  la  ti> 
be  drawn  with  reference  to  the  stlnetlon  be- 
tween the  higher  offlclals  exercising  a  general  so- 
pervislon  over  the  instrumentalities  with  a  viev 
to  keeping  them  in  proper  condition  and  tlie  aab- 
ordlnate  employees  by  whom  IncidsDtal  repairs 
are  carried  out.  See  the  decisions  fconi  tht« 
sute  cited  in  VII.  b,  2,  infra. 

In  the  luhjoined  paragraphs  are  tabnlated. 
under  headings  adapted  to  facilitate  comparison 
and  contraBt  with  former  subdivisions  of  tbi< 
note,  a  number  of  cases  showing  what  repair* 
the  courts  regard  as  permanent  or  as  ordinary. 

1.  InapeetUm  aud  repair  of  rsUtoay  tFocfcs. 

In  Michigan  C.  B.  Co.  v.  Austin  (1879)  4» 
Mich.  247,  a  railway  company  was  held  not  to 
be  liable  for  the  failure  of  trackmen  In  not  re- 
moving ashes  and  clndera,  the  decision  being  aft- 
erwards said,  In  Balhoir  T.  Michigan  C  K.  Co. 
(1S06)  106  Uleh.  606,  65  N.  W.  692.  to  rest  on 
the  ground  that  the  condition  of  ansafe^  was 
temporsry,  resnltlng  from  sn  omission,  which 
pertained  merely  to  the  operation  of  the  road, 
where  trackmen  were  held  to  I>e  vice  prtnuipals 
as  regards  their  failure  to  level  the  track.  To 
the  same  efTect  Is  Anderson  v.  Michigan  C  B. 
Co.  (1S95)  107  Mich.  501,  63  N.  W.  585.  where 
It  was  said  that  the  dally  repair  of  tracks  by 
section-men  Is  not  a  discharge  of  a  nondel^able 
duty. 

2.  IntptetUm  and  repmtr  9f  rotUmo  atoakb 

The  virtual  effect  of  a  deetsioa  tn  the  dmdt 
court  of  appeals  Is  to  make  an  engineer  a  fd- 
low  servant  of  bis  tireman  as  regards  the  inspec- 
tion of  the  engine  between  the  regular  Inflecting 
stations.  Texas  &  P.  R.  Co.  v.  Patton  (1894i 
0  0.  C.  A.  487,  23  D.  S.  App.  819,  61  Ked.  259. 

But  It  Is  difficult  to  see  how  such  a  doctrine 
can  be  reconciled  with  the  Federal  decisions 
cited  In  III.  s,  aupra,  especially  Atchison.  T.  A 
S-  F.  R.  Co.  V.  Mulligan  <1895)  14  C.  C.  A.  547. 
84  D.  8.  App.  1,  67  Fed.  569. 

Where  plaintiff,  a  head-end  brakeman,  while 
standing  on  a  car  In  the  perfommncn  of  hla  do* 
ties,  was  thrown  to  the  ground  by  reason  of  tbe 
ureaking  of  a  link  connecting  the  engine  with 
tbe  car  on  which  he  stood,  causing  the  train  to 
stop  with  a  jerk,  it  was  held  to  be  error  to  in- 
struct that  it  was  the  duty  of  defaidaot  "to 
keep  them  [links]  in  such  condition  that  tttiT 
should  be  proper  and  sufficient  for  work  to  be 
done  by  them,"  and  "to  prevent  the  nse  of  un- 
suitable and  dangerous  links,"  since  defendant's 
whole  duty  was  performed  when  It  furnished  m 
sufficleni  supply  of  suitable  Units.  Miller  v. 
New  Vork,  N.  B.  *  H.  B.  CO.  (1900)  17S  Mass. 
.-103,  56  M.  E.  282. 

A  railroad  company  Is  not  liable  for  Injorles 
to  a  conductor  from  the  turning  of  a  loose  step 
upon  the  engine,  where  the  engineer  was  fur- 
nished with  proper  tools  for  its  repair,  ud  the 
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company  had  no  knowledce,  actual  or  ccmttroc- 
tlve,  of  Its  condition.  Hllier  t.  Cblci^,  A  U.  T. 
B.  Co.  (1892)  00  MIcli.  230.  61  N.  W.  370. 

A  railway  company  la  not  liable  for  the  fall- 
nre  of  a  fellow  servant  to  set  ai^art  for  repairs 
a  disabled  car,  as  It  was  his  duty  to  do.  Dodge 

Boston  ft  A.  R.  Co.  (1892)  153  Uass.  44S,  29 
N.  E.  1086. 

In  McDonald  v.  Michigan  C.  R.  Co.  (1885) 
108  Mich.  7,  63  N.  W.  5»7.  It  waa  held  that  a 
railroad  company  which  Imposea  on  its  engineers 
tbe  duty  of  Inspecting  their  engines,  and  pro- 
vides no  other  method  of  Inspection,  to  keep 
them  la  a  reasonably  safe  condition,  is  liable  to 
one  of  Itfc  brakemen  for  an  Injury  received 
through  the  failure  of  the  engine  to  respond 
promptly  to  the  airbrake,  which  defect  was 
known  to  tbe  engineer,  who  continued  to  use 
the  engine  after  knowing  of  tbe  defect,  whether 
(Uch  conduct  is  considered  as  a  complete  neglect 
of  the  master's  duty  of  Inspection,  or  the  il- 
legal imposition  of  such  duty  upon  a  fellow  serv- 
ut.  The  court  said:  "Such  luspectioo.  In  tbe 
ordinary  operation  of  tbe  road.  Is  tbe  act  of  a 
fellow  servant,  as  between  the  engineer  and 
brakeman,  and,  as  between  them,  does  not  con- 
stitute the  engineer  a  representative  of  the  mas- 
ter. .  .  .  But  If  the  {:ompany  makes  no 
otlier  provision  for  Inflection,  and  chooses  to 
rely  upon  the  reports  of  Its  men,  deferring  re- 
pairs until  breaks  occur,  or  until  the  operators 
In  due  course  of  business  report  defects,  we 
must  either  say  that  It  has  neglected  the  duty 
of  Inspection  altogether,  or  that  It  has  imposed 
one  of  Its  duties  upon  Its  operatives,  and  that 
It  does  not  fail  within  tbe  limits  of  fellow  serv- 
ice, or  that  it  may  avoid  tbe  doty  wblcb  the  law 
Imposes  by  Invokbig  tbe  mle  of  fellow  servants." 

It  has  been  laid  down  that,  although  a  car 
Inspector  may  not  be  a  fellow  servant  of  a  brake- 
man,  yet  an  Instruction  wblcb  treats  all  "serv* 
ants  whose  doty  It  is  to  ezamlae  tbe  cars"  as 
not  fellow  servants  of  tbe  brakeman  Is  erro- 
neous. Such  an  Instruction  Is  broad  enough  to 
cover  tbe  negligence,  not  only  of  the  car  Inspec- 
tors Ht  the  various  car  shops,  but  also  that  of 
conductors  and  other' trainmen  who  have  a  like 
duty  to  perform,  while  In  charge  ef  tbe  train. 
Cblcago  ft  A.  R.  Co.  v.  Bragonier  (1882)  11  111. 
App.  &16.  This  case  was  reversed  on  appeal 
<[1886J  119  111.  61,  7  N.  E.  688}  but  on  the 
altogether  different  ground  that  the  brakeman 
was  guilty  of  contributory  negligence  In  not 
making  sucb  an  loq^ectlon  as  be  should  bav;. 
done. 

In  St.  Lonls,  I.  U.  ft  8.  R.  Co.  t.  Btce  (1888) 
51  Ark.  467,  4  L.  R.  A.  173,  11  S.  W.  609,  the 
court  said:  "While  we  rect^Ize  the  liability 
of  tbe  railway  company  for  the  wilful  or  neg- 
ligent default  of  Its  chief  Inspectors  and  those 
deputed  to  supervise  the  condemnation  of  nn- 
■uttable  tools,  rolling  stock,  etc.,  we  cannot  as- 
sent to  tbe  proposition  that  every  yard  inspector 
on  the  line  of  a  railroad  is  a  vice  principal." 
The  function  of  the  yard  Inspector  was  to  In- 
spect cars  on  their  arrival,  make  trifling  repairs, 
and  mark  them  nnflt  for  use  whenever  they  were 
seriously  damaged. 

In  St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Oalnes 
(1885)  46  Ark.  DSD,  a  car  inspector  was  held 
to  be  a  fellow  servant  of  a  brakeman  on  the 
g^round  that  be  was  not  In  charge  of  a  separate 
department,  and  that  his  duties  did  not  require 
special  mechanical  skill. 

In  snother  case  It  was  said  that  the  rule  as 
to  the  furnishing  of  appliances  and  maintaining 
tbem  in  repair  is  limited  In  Its  operation  to  the 
agents  who  are  employed  to  look  after  and  see 
that  these  things  are  done.  "We  do  not  mean," 
wild  the  court,  "to  determine  tbat  this  rule 
would  extend  to  every  subaltern  who  hammers 
on  an  engine  In  tlie  course  of  repairs ;  but  when 
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the  company  appoints  an  agent  for  a  particular 
purpose,  bis  acts  in  tbe  line  of  his  specialty  are 
tbe  acts  of  the  company."  St.  Louis,  X.  M.  ft 
S.  B.  Co.  V.  Harper  (1884)  44  Ark.  524. 

It  has  also  been  laid  down  that  where  the  re- 
lation sustained  by  a  car  inspector  lo  car  re- 
pairers Is  merely  tbat  of  a  foreman  directing 
their  labors,  he  Is  not  a  vice  principal.  Fordyce 
V.  Briney  (1803)  58  Ark.  206,  24  S.  W.  250. 

The  negligence  of  an  engineer  In  running  au 
engine  without  a  headlight,  instead  of  obeying 
rules  requiring  him  to  examine  tbe  engine,  and. 
In  case  of  defects,  to  take  it  to  the  repair  shop, 
the  consequence  being  that  a  flagman  at  a  cross- 
ing was  killed,  Is  that  of  a  fellow  servant.  Mc- 
Donald V.  New  I'ork  C.  &  U.  R.  R.  Co.  (1892)  63^ 
ilun,  587,  18  N.  Y.  Supp.  609. 

A  mining  company  Is  not  liable  for  tbe  negli- 
gence of  its  foreman  tn  falling  to  see  that  tbe 
bumpers  Of  a  car  were  In  proper  repair,  VoSh- 
efskey  T.  Hillside  Coal  ft  I.  Co.  (1897  )  21  App. 
Uiv.  168,  47  N.  Y.  Supp.  386.  Here,  however, 
the  master's  nonliability  seems  to  be  asserted  In 
terms  too  broad,  as  tbe  court  spesks  of  the  fact 
of  the  coservlce  of  the  Injured  and  delinquent 
servants  as  sufficient  to  prevent  recovery. 

3.  InapectiOH  of  rolling  atock  T}elongino  to  other 
companies. 

An  Inspector  of  foreign  railway  cars  is  a  fel- 
low servant  of  a  brakeman  engaged  In  operat- 
ing them.  Mackln  v.  Boston  ft  A.  R.  Co.  (lSb3) 
135  Mass.  201,  46  Am.  Rep.  456;  Smith  v.  Pot- 
ter (1881)  46  Mich.  258,  41  Am.  Rep.  161,  9  N. 
W.  273;  Mexican  C.  R.  Co.  v.  Shean  (1891: 
T^x.}  18  8.  W.  151,  Following  Galveston,  H.  ft 
8.  A.  B.  Co.  T.  Farmer  (1889)  73  Tex.  86,  11  S. 
W.  156  ;  Kelly  v.  Abbot  (1885)  63  Wis.  307,  309, 
53  Am.  Rep.  2(12,  23  N.  W.  890. 

The  special  consideration  relied  on  by  tbe 
court  in  the  Uasaaehusetts  case  cited,  tbat  a 
system  of  Inspection  may  be  adequate,  even 
though  it  does  not  provide  for  tbe  examination 
of  foreign  cars  at  the  points  where  they  are 
taken  into  the  trains  of  the  employer,  Is  not  sup- 
ported by  any  satisfactory  reasons.  Tbe  asser- 
tion that  there  Is  no  duty  In  tbe  premises  be- 
cHuae  the  servant  knows  such  a  system  to  be  In 
operation,  and  therefore  assumes  tbe  risks  in- 
cldent  to  It,  Is  a  mere  petitio  prinoipii.  The 
question  still  remains,  whether  the  circumstan- 
ces are  appropriate  for  the  application  of  tbe 
doctrine  of  assumed  risks.  The  present  writer 
is  stn»i:  :y  of  the  opinion  that  this  question 
f:hould  be  answered  in  tbe  negative.  In  tbe 
first  place  the  conclusion  of  the  court,  that  the 
rt<iks  of  the  system  were,  as  a  matter  of  law.  as- 
sumed, seems  to  be  Justifiable  only  on  tbe  hypo- 
thesis that  the  servant's  comprehension  of  those 
rldts  was  a  peremptory  Inferentn  either  from 
tbe  plaintiff's  opportunities  of  acquainting  him- 
self with  the  manner  In  which  bis  own  employ- 
ers carried  ou  tbelr  business,  or  from  the  gener- 
ality of  tbe  usage  which  prevails  among  railway 
c.impanles  to  omit  the  Inspection  of  foreign  cars 
at  receiving  stations.  The  omission  to  advert 
to  these  special  elements,  and  to  determine  their 
precise  significance  In  relation  to  tbe  evidence. 
Is  of  itself  a  serious  flaw  in  the  reasoning  of  tbe 
court.  But  that  reasoning  Is  also  deOcient  In  a 
still  more  Important  respect. — tbat  no  attempt 
Is  mode  to  determine  how  far  tbe  doctrine  of 
assumption  of  r'sks  ought  to  be  allowed  to  qual- 
ify the  operation  of  the  theory  of  nondelegable 
duties.  As  already  remarked,  tbat  theory  has 
been  worked  out  In  Massacbusetts  In  a  fonn 
somewhat  different  from  tbat  which  It  has  taken 
In  other  states.  But,  under  any  form  which  It 
can  take  it  seems  to  be  essentially  Incompatible 
with  the  acceptance  of  a  doctrine  wblcb  de- 
clares tbat  tbe  servant's  knowledge  ofthe  gen- 
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«ral  s/sLem  adopted  for  the  conduct  of  a  depsrt- 
meot  ot  Uie  bUBlnesB  disables  blm  from  maln- 
tnlnlng  dui&Ages  for  an  Injur;  caused  by  some 
particular  defeat  In  tbe  InBtnimentalltles.  which 
II  not  discoTered  owioe  to  that  sjatem.  To 
Iiold  that  the  servant  assumes  the  risks  of  the 
various  abnormal  sporadic  condttlons  which  may 
i)y  possibility  be  superadded  temporarily  to  his 
enTlronmeat  owing  to  the  known  Imperfections 
of  the  employer's  arrangements.  Is  a  doctrine 
which  is  not  only  extremely  harsh,  but  which 
would  tend  to  nullify  completely  the  theory  of 
absoluti!  duties  In  its  relation  to  perils,  In  the 
face  ot  which  the  servant  is  unusually  helpless, 
and  against  which  be  Is  therefore  tn  fairness  eu- 
titled  to  the  fullest  measure  of  protection  which 
the  law  can  afford. 

In  Smith  V.  Potter  (1881)  46  Mich.  258,  41 
Am.  Rep.  161,  9  N.  W.  273,  $upra.  th«  court 
argued  thus :  "The  work  done  is  to  be  done  at 
all  hourfe  and  at  every  place  where  there  are 
railroad  connections  with  other  roads.  It  Is 
not  a  duty  of  management  or  geoeral  aopervls- 
lon,  but  a  task  for  which  nothing  Is  required 
but  lidelity,  and  mechanical  knowledge  of  a  com- 
pamtlTely  limited  kind.  It  Is  such  work  as 
would  aeldom  be  delated  to  u  offleer  of  ex- 
tensive responidbllity  who  baa  other  Interests  to 
look  after.  But,  whatever  be  Its  ijuallty.  It  was 
in  this  case  not  claimed  to  have  been  placed 
In  wrong  bauds.  Nothing  more  could  be  asked 
of  the  employer.  There  Is  no  difTerence,  Id  the 
nature  of  the  danger,  or  In  the  quality  of  the 
Inspector's  employment,  between  the  case  of 
shifting  cars  belonging  to  other  roads  and  cars 
belonging  to  the  same  road.  Defects  In  both 
lead  to  the  same  results,  and  the  methods  of 
examining  both  are  identical.  Where  a  car  has 
been  damaged  by  some  injury  which  has  escaped 
notice.  It  cannot  falrl;  be  said  that  employers 
ignorant  of  It,  who  have  taken  all  the  usual  and 
reasonable  precautions  against  It,  are  any  more 
to  blame  In  the  one  case  than  In  the  other." 

This  decision  was  subsequently  explained  as 
having  been  based  on  the  ground  that  the  de- 
llquent'a  duty  was  not  one  of  management  or 
general  supervision  as  In  the  case  before  the 
court.  Van  Du&en  v.  Letelller  (1889)  78  Mich. 
492,  44  N.  W.  672  (dock  In  mill  yard  not  re- 
paired). 

In  Cincinnati,  T.  &  D.  B,  Co.  v.  McMullen 
11880)  117  Ind.  430,  20  N.  E.  287,  the  court  In- 
clined to  the  view  that  Inspectors  of  foreign  cars 
were  fellow  servants  of  the  brakeman,  the  view 
being  taken  that  "It  la  not  the  duty  of  the  com- 
pany to  furnish  appliances  and  iostrumentall- 
tles,  but  to  make  proper  inspection  and  give  no- 
tlci  ot  detects  if  any  are  found,  and  that  this 
du^  is  performed  by  the  employment  of  a  suffi- 
cient number  of  competent  and  skilful  Inspectors 
who  are  subjected  to  proper  rules  and  instruc- 
tions." The  defective  car  In  this  case  belonged 
to  the  defendant,  and  the  euggestlon  as  to  for- 
eign can  was  definitely  determined  not  to  em- 
body the  true  rule  in  Louisville,  N.  A.  ft  C.  R. 
Co.  T.  Bates  (1897)  148  Ind.  &64,  45  N.  E.  108. 

In  an  Intermediate  case  It  was  held  that  a 
mining  company  fulfils  Its  duty  to  its  servants 
an  to  Inspection  ot  cars  furnished  It  for  tempo- 
ran*  uae,  by  supplying  competent  and  skilful 
Inspectors  subjected  to  proper  instructions ;  and 
the  negligence  of  nonlnspectlon  In  such  case  Is 
not  that  of  vice  principals.  Ncuta  v.  Jackson 
HIII  Coal  &  Coke  Co.  (1894)  139  ind.  411,  38 
N.  E.  324,  Kebearlng  denied  In  (1S94)  139  Ind. 
418,  39  N.  K  147.  The  court  said :  "In  the 
present  case  the  Inspector!  and  the  appellant 
occupied  a  relation  to  the  aiqtellee  In  all  respects 
identical  with  that  occupied  by  the  Inspectors 
and  brakemen  of  railway  companies  handling 
earn  of  other  companies  In  the  course  of  the 
master's  bualucsa.   The  cars  came,  not  as  In- 


struments  of  the  service  supplied  by  the  master, 
but  OS  Incidents  of  Its  business,  and  from  the 

dependence  of  the  master  upon  those  not  In  any 
maimer  connected  with  such  business  or  sub- 
ject to  the  master's  ctmtrol.  If  the  delects  had 
been  In  ttie  original  construction  of  the  cars  It 
could  nut  be  said  that  such  defects  were  charge- 
able to  the  negligence  of  tlie  appellee,  nor  can  It 
be  said  with  greater  reason  tliat  the  lU  repair 
nai  from  the  fault  of  the  appellee,  or  that  a 
duty  rested  upon  the  appellee  to  make  the  re- 
pairs. The  extent  of  the  appellee's  control  over 
the  cars  was  In  the  use  of  them  for  loading  cost, 
and  it  was  not  re^ondble  to  the  appellant,  or 
anyone  else,  fur  their  sufBdency  as  a  means  ot 
transportation.  The  failure  tn  Inspect,  to  set 
brakes,  or  to  block  the  wheels  when  the  first  car 
was  removed  was  negligence  In  the  use.  and  nut 
in  the  supplying,  of  Instromentaiitles.  One  Hot 
of  distinction  between  vlee  prlnclpala  and  co- 
employees  is  in  the  duty,  in  one  Instance,  to 
supply  or  matntsJn  instrnmentaltties  of  the  serv- 
ice, and  in  the  other  of  nting  the  Inatmmenttll- 
ties  supplied.  Negligence  In  the  first,  tbouKb 
that  ot  a  servant,  la  the  master'a  negligence, 
while  In  the  second  the  negligence  i«  that  ot  t 
fellow  servant.  This  distinction  ke^  in  view 
the  proposition  tliat  where  the  master  himself 
participates  In  the  use,  and  the  negligence  Is  his 
own,  he  may  not  be  said  to  be  a  fellow  servant." 
This  decision  was  explained  In  Louisville,  N.  A. 
&  C.  IL  Co.  V.  Batea  (1897)  146  Ind.  564,  45  N. 
E.  108,  aupra,  as  being  based  on  the  theory  that, 
as  the  defective  car  had  been  merely  delivered 
to  a  coal  company  to  be  loaded  with  coul.  the 
{ liability  ot  the  bailee  waa  essentially  different 
I  from  tliat  of  railway  companies  which  receive 
foreign  cars  to  be  forwarded. 

4.  InapMttom  an4  repair  of  ather  Mitda  ef  sm- 

ehtHCT]/. 

A  servant  cannot  recover  who  Is  Injured  white 

cleaning  a  cordage  machine  by  the  pushing  In  of 
a  movable  board  which  was  insecurely  fastened, 
the  nut  which  held  the  button  not  l>elng  tight- 
ened. Smith  ▼.  Lowell  M^.  Co.  <1S78)  124 
Maas.  114.  * 

A  servant  employed  on  a  slubber  machine  Id 
a  cotton-mill,  whose  duty  it  was  to  see  that  the 
machine  was  kept  running,  to  take  off  the  fall 
bobbins  and  put  on  others,  to  notify  the  ore^ 
sper  If  she  knew  that  there  was  anything  wrong 
nbout  the  machine,  and  to  see  that  it  was  kept 
clean,  and  the  person  whose  Inialness  It  was  to 
keep  the  machine  in  repair,  were  fellow  serv- 
.ints.  Rice  v.  King  Philip  Mills  (1887)  144 
Mass.  229,  59  Am.  Rep.  80,  11  N.  E.  101. 

The  mending  of  a  belt  used  in  trausmlttlac 
power  to  machinery,  and  which  is  frequently 
broken.  Is  not  the  dnty  of  the  master.  Boielta 
V.  Rose  (1886)  3  App.  Dlv.  1S2.  39  N.  T.  SufV- 
36.<t. 

Ad  employer  Is  not  liable  for  the  death  ot  an 
employee  caused  by  the  breaking  ot  a  belt  on  a 
machine  In  charge  of  a  fellow  servant  to  wboBi 
the  employer  delegated  the  dnty  ot  Inspection, 
and  to  whom  other  belts  were  supplied, — e^ 
dally  If  the  defeased  knew  that  the  belt  In  use 
was  unsafe.  Headlfen  v.  Cooper  (1893)  6  Ulsc 
263,  26  N.  i'.  Supp.  763. 

Where  the  cover  of  a  steam  chest  was  loose 
because  the  nuts  were  not  tightly  screwed  on  tbe 
bolts,  and  steam  thereby  escaped,  canting 
accident  to  plaintiff,  a  brakeman  engaged  la 
coupling  the  engine  with  a  car,  and  the  engineer 
had  all  tbe  tools  necessary  to  tighten  th«  bolu. 
plaintiff  cannot  recover.  Ksegsn  v.  New  York 
C.  *  H.  R.  R.  CO.  (1898)  40  App.  Dlv.  629.  64 
N.  Y.  Supp.  595. 

A  warehouseman  is  not  liable  tor  the  death 
of  a  fireman  In  his  onploy,  caused  by  tlie  fall- 
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<in  to  teit  taydroitatlGslIr  a  tabular  boMer  after 
removing  and  replacing  the  caps,  where  It  Is 
jnrt  of  the  ordinary  duty  of  the  engineer  to 
maiB  mch  test.  BeU  T.  Consolidated  Qas,  Ulec- 
trlc  Light.  H.  *  P.  Co.  {1890)  36  App.  Dlv.  242, 
66  N.  Y.  Supp.  780. 

i.  Iiupeotion  inetdmtal  to  the  delalU  of  bUut- 

The  danger  from  "missed  ibots"  being  tempo- 
rary and  Incident  to  the  work  of  drilling  in  a 
mine,  which  plaintiff  waa  employed  to  perforin, 
It  Ib  not  the  duty  of  the  employer  to  make  In- 
8pectiona,for  missed  sboCa  after  each  explosion. 
Browne  T.  King  (1900)  40  C.  C.  A.  645,  100 
Fed.  501. 

The  fallore  of  a  foreman  to  Inspect  cartridge 

tiolee  to  ascertain  whether  any  charges  remain 
anezploded  Is  that  of  a  mere  coserrant.  Man- 
cnso  V.  Cataract  Constr.  Co.  (189S}  87  Hon. 
«19,  84  N.  Y.  Supp.  278. 

0.  Inapeotion  of  loads  on  raittoav  oan. 

The  Inspection  of  a  railway  car  by  a  station 
agent  or  other  employee,  with  a  view  to  seeing 
that  the  load  Is  properly  arranged  and  adjusted, 
Is,  aa  regards  the  trainmen,  the  act  of  a  fellow 
•errant  merely.  In  Byrnes  New  York,  L.  B. 
A  W.  B.  Co.  (1S89)  118  N.  T.  251.  4  L.  B.  A. 
151,  21  N.  E.  SO,  the  court  said :  "We  think 
the  defendant  bad  fulfilled  Its  duty  to  the  eerr- 
ants  in  Us  employ  when  It  furnished  a  perfectly 
safe  car  and  ai^liances,  and  when  It  also  pro- 
vided a  system  of  Inspectltm  of  cars  and  proper 
persons  to  Inspect  tbem  after  they  were  loaded 
and  before  tbey  were  to  be  taken  away.  The 
failure  to  Inspect,  or,  tf  inspection  were  made, 
the  failure  to  rectify  the  improper  loading  by 
which  the  brake  was  rendered  asetess.  was  not 
the  failure  of  the  master  to  fulfil  his  doty  to 
Ills  servant,  but  it  was  the  negligence  M  a  eo- 
aerrant  In  carrying  ont  the  orders  of  the  master. 
The  master  Is  not  an  insurer  that  all  his  serv- 
ants shall  perform  their  duty,  and  he  performs 
bis  doty  to  the  servant  in  thitf  regard  in  Provid- 
ian a  syttem  of  Inspection  and  Intnutlng  Its 
performance  to  competent  hands.  It,  there- 
after, sucb  servants  are  gnllty  of  aegligence  the 
master  Is  not  res^ioQslbte  therefor  to  a  coservant. 
We  do  not  see  that  the  question  is  In  any  way 
altered  by  the  fact  that  the  car  was  loaded  by 
the  servants  of  the  owner  of  the  lumber  which 
■waa  placed  upon  It.  Whoever  loaded  it,  the 
Tiiaster  had  provided  for  an  inspection  of  the  car 
b^'fore  it  was  to  be  taken  away,  and  If  the  In* 
«I»ection  were  neglected,  it  was  still  the  same 
neglect  of  a  servant  of  a  defendant  to  do  that 
which  he  ought  to  have  done,  and  snch  neglect 
-WM  not  that  of  the  master  In  fulfilling  any  of 
the  duties  which  he  owed  as  master  to  his  serv- 
.ants.  It  cannot,  we  tbink,  be  properly  con- 
tended that  the  master  falls  to  provide  a  car 
which  is  a  safe  and  proper  one,  or  that  he  falls 
to  provide  one  with  proper  appliauees,  because 
through  the  negligent  manner  in  which  the  car 
is  loaded  the  appliance  Is,  on  that  account  only, 
made  useless  for  the  purpose  for  which  It  was 
intended."  Buger,  Oh.  J.,  and  Andrews  and 
l>anfortb,  JJ..  dissented,  the  latter  on  the 
ground  that  when  the  car  was  furnished  to  de- 
ceased It  was  a  loaded,  cot  an  empty  car,  and 
at  that  moment  the  movement  of  the  brake  waa 
obstructed,  and  therefore  the  car  was  imperfect 
«nd  unfit  for  use. 

This  case  was  followed  In  Ford  v.  Lake  Shore 
«  M.  S.  B.  Co.  (1880)  117  N.  Y.  638,  22  N.  B. 
046,  where  the  employees  who  had  loaded  cars 
were  held  to  be  fellow  servants  of  a  switchman, 
who  waa  Injored  by  a  piece  of  timber  which  fell 
from  one  of  them,  owing  to  the  failure  to  secure 
tbe  load  with  the  tide  stakes  furnished.  Dan- 
£4  li.  R.  A. 


forth,  J.,  dissented  on  the  ground  that  tbe  evi- 
dence showed  that  there  were  no  brackets  pro- 
vided for  the  reception  of  stakes,  and  that  the 
defect  was  therefore  struetuni.   Buger,  Cb. 
and  Andrews,  J.,  concurred  In  this  view. 

On  a  subsequent  appeal  ([1801]  124  N.  Y. 
493,  12  L.  R.  A.  4fi4,  26  N.  E.  1101),  the  plain- 
tiff was  permitted  to  recover  on  the  ground  that 
It  had  not  established  proper  rules  prescribing 
the  manner  In  which  cars  should  be  loaded  with 
lumber — a  theory  not  discussed  at  the  first  trial. 
To  the  same  effect,  see  Bailey  v.  Delaware  &  II. 
Canal  Co.  (1808)  27  App.  Dlv.  306,  60  N.  Y. 
Supp.  87;  Jarman  v.  Chicago  &  O.  T.  R.  Co. 
(1898)  98  Mich.  135,  57  N.  W.  32  (fireman  of 
another  train  Injarod  by  a  projecting  limb  of  a 
tree  on  a  flat  car) ;  Leilis  T.  Michigan  C.  B.  Co. 
(1900)  124  Mich.  87,  82  N.  W.  828  (piece  of 
timber  fell  oil  and  Injured  a  switchman)  ;  Dewey 
T.  Detroit,  G.  U.  &  U.  B.  Co.  (1893)  97  Mich. 
829,  ^  L.  B,  A.  292,  66  N.  W.  75S,  Reversing  on 
rehearing  <1808)  97  Mich.  848,  16  L.  B.  A.  842, 
52  n:  W.  048  (MeOrath.  J.,  dlSsenUng).   At  the 
first  bearing  of  the  last-mentioned  case  the  ma- 
jority had  taken  the  ground  that  the  duty  of  In- 
spection went  to  the  extent  contended  for  by 
the  plaintiff,  and  that  Smith  v.  Potter  (1881) 
46  Mich.  258,  41  Am.  Rep.  191,  9  H.  W.  273, 
avpra,  holding  that  a  car  Inspector  and  a  brake- 
man  were  fellow  servants,  bad  been  overruled 
by  Irvine  v.  Flint  &  P.  M.  B.  Co.  (1891)  89 
Mich.  419,  50  N.  W.  1008,  where  It  was  held 
that  it  was  as  much  the  duty  of  a  railway  com- 
pany to  see  that  the  cars  are  so  loaded  that 
brakemMi  wUl  have  raasnfably  safe  access  to 
the  brakes  aa  It  is  to  see  that  proper  appliances 
are  provided.    The  further  statement  that  an 
inspector,  provided  In  pursoance  of  the  obliga- 
tion, would  be  a  fellow  servant,  was  thought  to 
be  erroneous.   Other  eases  relied  upon  by  the 
majoilty  of  the  Judges  were  Tan  Dusen  Le- 
telUer  (1889)  78  Mich.  492,  44  N.  W.  572,  supra, 
and  Morton  v.  Detroit,  B.  C.  &  A.  B.  Co.  (1890) 
81  Mlvb.  428,  46  N.  W.  Ill,  where  the  duty  to 
tnqtect  the  parts  of  cases  was  held  to  be  non- 
assignable.   The  minority  drew  a  distinction 
between  the  duty  of  furnishing  a  safe  place  and 
safe  machinery  and  the  duty  of  seeing  that  the 
appliances  are  properly  used,  and  considered 
that  the  duty  of  seeing  that  a  car  la  properly 
loaded  came  under  th«  latter  head.    The  injury, 
said  Montgomery,  J.  (see  p.  847  of  the  report), 
resulted,  not  from  any  bull  In  the  appllancMi 
used,  but  because.  In  making  use  of  suitable  cars 
and  machinery,  a  fellow  servant  neglected  his 
duty.    The  view  of  the  minority  prevailed  upon 
the  subssQucnt  hearing  of  the  case.   The  court 
said  (see  p.  888  ctf  the  report) :    "The  real 
point  In  controversy  here  Is  whether  the  duty  of 
a  master  Is  to  be  extended  so  that  he  may  be 
made  liable  for  tbe  neglect  of  a  car  Inspector  in 
not  observing  that  a  car  Is  Improperly  loaded 
when  it  Is  to  be  put  into  the  train  for  transpor- 
tation.   There  is  no  complaint  here  about  the 
car  Itself.    It  was  proper  In  construction,  and 
a  safe  car  for  use  In  that  service.    Upon  tbe 
first  argument  of  tho  case  in  this  court  the  real 
point  In  controversy  waa  not  so  fully  pointed 
out  and  eonsldered  Ss  upon  the  reargument, 
and  the  case  was  regarded  as  very  similar 
In   principle  to  Smith  v.  Potter    (1881)  46 
Mich.  268,  41  Am.  Rep.   161,  9  N.  W.  278. 
which  Mr.  Justice  McOrath  considered  as  vir- 
tually overruled  by  the  later  cases  cited  above. 
There  Is,  however,  a  broad  distinction  between 
Smith  V.  Potter  and, the  present  case.    In  the 
former  ease,  tbe  injury  complained  of  was  re- 
ceived by  reason  of  a  defect  In  the  frame  work 
of  the  car  Itself,  while  here  the  accident  Is  at- 
tributable to  improper  loading.    In  the  later 
decisions  the  doctrine  of  Smith  v.  Potter  has 
been  doubted,  and  the  rule  broadly  stated  that 
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tlw  maiter  mnst  furnish  to  the  servant  a  mie 
place  to  work,  ani]  safe  appUsnces  to  work  with. 
-  .  .  But,  In  regard  to  the  proper  loading  of 
cars,  Qnlt«  a  dUTereot  rale  most  oecessarlly  pre- 
▼alJ.  The  master  muat  nndoubtedlr  exercise 
care  In  the  selection  of  Inspectors  to  see  that 
cars  are  not  improperly  loaded  or  overburdened, 
so  that  they  are  dangerous  £0  employees,  but, 
after  this  has  been  done.  It  cannot  be  claimed 
that  the  master  Is  to  be  held  responsible  for  the 
faithful  performance  of  the  Inspectors'  duty. 
Any  other  rule  than  tbli  would  make  railroad 
companies  insurers  of  the  lives  and  limbs  of 
employees.  In  the  present  case  the  projection 
of  the  lumber  over  the  end  of  the  car  was  as  ap- 
parent to  the  brakeman,  If  be  bad  taken  the  pre> 
caution  to  make  obwrvatlon,  aa  to  an  Inspector. 
It  requires  no  special  skill  or  training  to  as- 
certain the  fact.  The  duties  of  a  brakeman  are 
known  to  be  dangerous,  and  when  one  enters 
such  service  he  must  be  held  to  have  assumed 
tbe  risks  of  the  onpioyment.  He  most  exercise 
care  himself  la  going  between  moving  cars  to 
make  couplings."  The  opinion  at  the  first  hear- 
ing, which  was  thus  reversed,  was  written  by 
HcGrath,  J.,  who  also  composed  an  elaborate 
dissenting  opinion  after  the  second  hearing. 
Some  extracts  from  tbe  latter  may  with  advan- 
tage be  given  to  Indicate  the  arguments  adduced 
to  support  the  view  which  was  finally  rejected. 
The  learned  Judge  said:  "The  duty  of  inspect- 
ing the  car  Itself,  and  that  of  tbe  Inspection  of 
Its  coDdltion  with  Its  load  upon  It.  have  a  com- 
mon origin.  Both  spring  from  tbe  duty  of  pro- 
tection which  tbe  master  owes  to  the  servant. 
There  la  no  ground  for  saylog  that  one  of  th<»e 
duties  may  be  delegated  so  as  to  relieve  the  mas- 
ter from  all  ilablllty,  and  tbat  the  other  may 
not ;  nor  is  there  reason  In  saying  that  the  per- 
son who  Inspects  the  car  itself,  its  alliances, 
and  instrumentalities  wltb  reference  to  the 
safety  of  those  engaged  in  Its  transportation.  Is 
not  a  fellow  servant,  while  he  who  inspects  the 
loaded  car  for  a  like  purpose,  and  to  see  whether 
It  afTords  proper  facilities  for  the  performance 
ot  the  duties  which  must  necessarily  be  per^ 
formed  in  its  transportation,  is  a  fellow  servant. 
In  the  present  case  botb  duties  were  delegated 
to  the  same  person,  both  are  performed  with  ref- 
erence to  the  same  end,  and  the  person  to  whom 
delegated  must  be  held  lb  tbe  performance  of 
eacb  to  occupy  the  same  relation  to  plalntltF  and 
defendant.  It  certainly  cannot  be  eaid  that, 
with  reference  to  stationed  machinery,  belting, 
shafting,  and  gearing,  the  master  must,  at  his 
peril,  provide  the  necessary  guards  and  cover- 
ings, and  arrange  tbe  surroundings  so  as  to  ren- 
der the  place  reasonabiy  safe,  yet,  as  to  a  train 
of  cars,  between  which  a  brakeman  Is  required 
In  the  ordinary  discharge  of  his  duties  to  go 
while  one  section  Is  being  driven  against  a 
standing  section  or  car  so  loaded  as  to  render 
the  position  of  the  brakeman  one  of  greatly  In- 
creased hasard  to  life  or  limb,  the  master  may, 
In  case  of  injury,  escape  Ilablllty.  The  employ- 
ment Is  at  best  a  dangerous  one.  It  Is  as  es- 
sential to  the  protection  of  tbe  brakeman  that 
these  spaces  be  kept  clear  as  that  the  spaces  be 
provided.  This  danger  can  be  guarded  against. 
As  Is  said  by  Hr.  Justice  Long  in  Palmer  v. 
Michigan  C.  R.  Co.  (1801)  87  Mich.  2B0,  48 
N.  W.  618 :  'In  all  cases  where  tbe  dai^r  can 
be  readily  guarded  against,  the  employer  is  in 
doty  bound  to  protect  the  employee  at  his 
peril.* " 

Where  a  hand  car  as  originally  furnished  Is 
In  proper  condition  for  use,  an  accident  happen- 
ing afterwards  because  of  Its  detective  condi- 
tion must  be  due  to  the  n^llgence  of  tbe  work- 
men using  the  car,  and  these  are  the  fellow  serv- 
ants of  their  foremen.  Reynolds  v.  Kneeland 
(1802)  63  Hun.  283,  17  N.  Y.  Supp.  89ft. 
64L.  R.  A. 


c.  Matlcr  liable  tehtre  th»  dMmqnettt  sensaf 
«0M  enpaped  fa  •  Afferent  elOes  of  irorib. 

One  material  limitation  to  which  the  doctrim 
thus  laid  down  ts  subject  Is  that  where  the  daty 
of  inspecting  and  repnlrlnj.-  appllaocfs  is  cast 
upon  an  employee  not  actually  enga^i^  In  tbe 
work  which  the  plaintiff  Is  doing,  such  euiptoj'te 
Is  a  vice  principal.  Nord  Ueutscher  Lloyd  S.  S. 
Co.  V.  lugebregsten  (18i)4j  57  N.  J.  L.  4iHl,  31 
Atl.  618;  Judson  v.  Olean  (1889)  116  N.  7. 
655,  22  N.  E.  S65. 

In  Woods  V.  Long  Island  R.  Co.  (1896)  U 
App.  Ulv.  16,  42  N.  y.  Supp.  140.  the  court,  after 
citing  several  cases,  said  :  "Tested  by  these  au- 
thorities, I  think  that  the  cwtrolllng  conaideia- 
tion  in  the  solution  of  tbe  question  before  us 
must  be  tbe  method  In  which  the  operation  ud 
business  of  the  railroad  was  conducted.  If  It 
were  part  of  the  duty  of  the  train  handg  to 
make  the  adjustment  of  tbe  brake  rods,  then  I 
Bhould  say  tbat  the  ear  famished  In  this  cast 
was  not  defective,  and  that  the  fallore  to  prop- 
erly adjust  the  rod  was  the  negligence  of  a  fel- 
low servant  in  the  conduct  of  the  work.  Bat  it 
tbe  duty  of  the  train  hands  was  only  to  operate 
the  brakes,  and  the  duty  of  adjusting  them  was 
imposed  on  another  department,  which  repaired 
them  and  constructed  or  repaired  the  appliaacea 
of  the  road  generally,  then  1  should  say  thit 
tbe  car,  as  furnished,  was  a  defective  appllaoce. 
If  It  was  the  course  of  business  that  tbe  car 
should  be  tumiahed  with  brakes  .in  condliluu  tor 
use  by  the  train  hands,  I  cannot  see  why  the  im- 
propw  adjustment  of  tbe  parts  would  not  make 
the  appliance  defective  in  tbe  same  sense  and 
to  tbe  same  extent  as  If  some  part  of  the  ap- 
pliance was  defective  In  character  or  was  warn- 
ing, la  the  case  before  us  the  evidence  as  to 
the  operation  of  the  railroad  In  these  respect* 
Is  meagre.  But  there  was  no  evidence  given 
on  tbe  trial,  nor  was  there  any  claim  made  on 
the  argument,  that  the  train  hands  had  any  duty 
wltb  regard  to  the  adjustment  of  the  brake  lods. 
The  rules  of  the  company  would  seem  to  nega- 
tive such  a  claim,  for  the  rules  require  the  ccn- 
dnctors  to  report  at  their  trains,  and  Inspect  tbe 
signals  and  brakes  to  see  that  they  are  in  proper 
order,  but  00  duty  Is  devolved  upon  them  ot 
remedying  any  defects.  It  further  sppearsthac 
it  is  the  duty  of  tbe  Inspectors  In  the  yards  to 
Inspect  these  appliances  and  to  see  that  thej 
■re  repaired  or  put  In  proper  order.  We  are 
therefore  of  the  opinion  that  4he  character  of 
the  cor,  an  an  appliance,  must  be  determined 
AS  of  tbe  tliue  when  It  was  famished  to  th^  train 
hands,  and  that  any  failure  on  the  part  of  me- 
chanics or  employees  up  to  tbat  time  must  be 
deemed  select  in  tbe  master's  duty  of  furclsli- 
ing  a  safe  appliance,  and  not  as  that  of  a  fel- 
low servant  In  the  conduct  of  the  work." 

The  Improper  adjustment  of  a  brake  rod  con- 
stitutes a  defective  appliance,  and  not  a  met* 
neglect  or  failure  In  detail,  within  the  rule  re- 
lating to  the  liability  of  the  master  tor  defects 
In  appliance,  where  it  was  tbe  duty  of  In^weton 
and  not  of  the  train  employees,  to  make  the  ad- 
justment. Woods  v.  Long  Island  R.  Co.  (1896)  11 
App.  Div.  16.  42  N.  T.  Supp.  140.  See  also  Daley 
V.  Boston  &  A.  R.  Co.  (1888)  147  Mass.  101. 1« 
N.  E.  680,  cited  in  III.  f,  tvpra. 

d.  Xegltgence  tn  fatUtio  to  reploos  m  wueMd 
by  a  soMMd  applfafice;  «fee»  Mtter  not  HsWt 

for. 

The  result  of  the  general  principles  dlicuued 
In  IV.  f,  V.  b,  awpta.  is  that  tbe  master  cannot 
be  held  liable  where  the  substitution  of  a  somii 
for  an  unsound  appliance  Is  susceptible  of  being 
effected  by  merely  selecting  another  Instrumen- 
tality from  a  slorfc  furnlBhed  by  the  master. 
In  other  words,  the  quality  oC  Ike  operatloo 
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tbrongb  vblcli  the  snbatltutlon  Ib  carried  out  de- 
tcmineB  tbe  quality  of  tbe  wbole  transaction, 
u  beli^  tbe  discbarge  of  tbe  fuaetloos  of  a  mere 
iervant. 

A  master  employing  a  aervtnt  to  keep  tools 
lb  repair,  or  replace  tbem  with  others,  la  not 
ll^le  for  Injury  to  a  coservant  throufch  using 
a  tool  after  It  had  become  dall  on  account  of 
the  neglect  of  the  servant  to  replace  Lt  with  an- 
other.   Webber  t.  Piper  <1888)  109  N.  Y.  496, 
17  N.  E.  2iU.   Tbe  coart  aald :    "The  master's 
dnty  was  performed  when  be  fnmlBtaed  aultable 
saws  and  the  means  and  conT^lences  for  keep- 
ing them  sharp  and  properly  set.   Tbe  saw, 
tbougb  dull,  was  not  defective  In  any  legal  sense, 
and  tbe  negligence.  If  any,  was  tbat  of  Myers, 
wboae  doty  ^n  sharpening  and  setting  tbe  saws 
was  that  of  a  fellow  eerrant.    A  contrary  rule 
mlsrht  carry  as  to  the  extent  of  saying  tbat, 
where  tbe  master  furnished  sufficient  and  ade- 
quate maebinery,  but  Its  ranalng  became  dan- 
gerous  to   tbe   operative,   unleaa   well  oiled, 
.    .    .    be  was  liable  for  the  neglect  or  omls- 
alon  of  that  servant.   There  are  many  matters 
of  detail  tn  the  management  of  safe  and  ade- 
Quate  machinery,  which  must  be  Intrusted  to  the 
operatives,  and  as  to  which  the  master  owes  no 
duty  except  tbe  employment  of  competent  work- 
men, and  we  deem  tbis  a  eaae  of  tbat  cbaiacter. 
The  line  of  division  between  tbe  doty  of  tbe 
master  to  furnish  and  maintain  safe  and  ade- 
quate machinery,  and  that  of  the  operative  to 
manage  and  handle  It  with  prudence  and  care, 
Ik  dilficnit  to  define  by  any  general  description 
but  It  Is  quite  obvious  wben  each  case,  as  It 
arises,  comes  under  consideration.    In  tbe  one 
l>efore  us  tbe  neglect.  If  any,  was  In  a  detail 
of  the  management  of  tbe  machinery.    A  mas- 
ter builder  might  furnish  proper  tools  to  bla 
workmen,  but  It  would  not  be  his  duty  to  sharp- 
en every  chisel  as  It  became  dull,  or  set  every 
raw  when  that  need  arose.    The  appellant  re- 
lies upon  the  case  of  Kalo  v.  Smith  <1882)  89 
N.  Y.  375.    If,  In  tbat  case,  tbe  master  bad 
furnished  another  Jigger,  perfect  in  all  req)ects, 
and  safe  and  adequate  for  ase,  and  the  neglect 
had  been  that  tbe  foreman  nsed  tbe  old  one, 
wblch  bad  become  nnaafe,  when  be  might  have 
used  the  new  one,  a  very  different  case  would 
have  been  presented.    Here  the  master  supplied 
aawa  enough  and  the  means  of  sharpening  and 
reaettlng,  and  if  tbe  servants  neglected  to  avail 
themwives  of  tbe  means  of  safety  provided,  tbe 
master  was  not  In  fault,  for  tbe  saw  was  not 
defective,  but  merely  dull  from  use.    Its  ordin- 
ary  edlclency  was  Impaired,  but  it  had  not 
thereby  become  a  defective  or  dangerous  ma- 
chine." 

In  Cregan  v.  Maraton  (1891)  126  N.  Y.  M8, 
27  N.  B.  U52,  Reversing  (1890)  32  N.  Y.  B.  R. 
913.  10  N.  ¥.  Supp.  681,  It  was  held  that  a 
master  was  not  liable  for  the  failure  of  an  en- 
gineer in  charge  of  hoisting  machinery  to  re- 
place old  ropes  with  new  ones  out  of  a  stock 
which  was  kept  on  hand. 

An  employer  Is  not  liable  tor  an  Injury  sus- 
tained by  an  employee  while  working  near  a 
derrick  managed  by  a  fellow  servant  because  of 
tbe  breaking  of  a  rope,  where  a  new  rope  was 
there  ready  for  nae  if  tbe  workmen  chose  to  ase 
It,  and  also  a  tackle  which  could  have  been  used 
Instead  of  the  single  rope.  If  desired.  UcKInnon 
V.  Norcrosa  (1889)  148  Mass.  633.  3  L.  R,  A. 
320,  20  N.  K.  183.  The  court  said :  "Properly 
to  use  pulleys,  blocks,  ropes,  and  other  ordinary 
tools  and  appliances  wblcb  have  been  furnished 
by  a  master  to  the  workmen  employed  upon  a 
derrick  is  a  part  of  the  duty  of  tbe  workmen. 
It  is  Incidental  to  the  management  and  use  of 
the  derrick,"  To  the  same  effect,  see  Conway 
V.  New  York  C.  &  H.  R.  R.  Co.  (1895)  13  Mlac 
63.  84  N.  Y.  8i«p.  118,  Bevflnlng  (1890)  U 
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Misc.  641,  32  N.  Y.  Supp.  821 ;  Daley  V.  Boston 
&  A.  R.  Co.  (1888)  147  Mass.  101,  16  N.  B. 
690:  Johnson  v.  Boston  Tow-Boat  Co.  (1883) 
135  Mass.  209,  46  Am.  Rep.  4j8.~ln  all  of  which 
a  sufficient  stock  of  rope  was  kept  on  hand  by 
tbe  master,  and  a  new  one  might  have  been  ob- 
tained at  any  time.  In  tbe  last-mentioned  of 
tbcae  cases  W.  Allen,  J.,  thus  attempts  to  recon- 
cile the  decision  with  the  doctrine  laid  down  In 
Ford  V.  Ifltcbburg  R.  Co.  (1872)  110  Maaa.  240, 
14  Am.  Sep.  S98:  "It  was  Incidental  to  tbe 
use  of  the  apparatus — a  part  of  Its  contem- 
plated use — that  the  rope  should  be  occasion- 
ally renewed;  and  when  the  defendant  bad  fur- 
nished tbe  means  for  that  renewal,  and  em- 
ployed Moore  to  make  tbe  renewal  whenever 
needed,  it  employed  him  as  a  servant,  and  not 
aa  an  agent  or  deputy.  When  a  master  has 
furnished  suitable  structures,  means,  and  ap- 
pliances for  the  prosecution  of  a  business,  all 
persons  employed  by  blm  In .  carrying  on  tbe 
business  by  use  of  the  means  furnished,  Includ- 
ing tboae  who  use  tbe  means  directly  In  the 
prosecution  of  the  business,  those  who  maintain 
them  In  a  condition  to  be  used,  and  those  who 
adapt  them  to  use  by  new  appliances  and  adap- 
tations incidental  to  their  use,  are  fellow  serv- 
ants in  tbe  general  employment  and  business. 
One  employed  In  the  car^  supervision,  and  keep- 
ing in  ordinary  repair  of  the  means  and  ap- 
pliances used  In  a  business  Is  engaged  In  tbe 
common  service." 

An  employer  Is  not  liable  for  an  injury  to  an 
employee  as  for  failure  to  furnish  safe  tools 
and  appliances,  because  the  bar  used  when  one 
of  tbe  employees  was  injured  was  more  liable 
to  turn  than  tbat  generally  used,  where  the 
accident  was  due  to  tbe  use  of  it  without  blocka, 
which  were  available  at  any  time.  Hathaway 
V.  Illinois  C.  B.  Ca  (1894)  82  Iowa,  887,  60 
N.  W.  651. 

There  can  be  no  recovery  where  a  fellow  serv- 
ant selected  a  defective  wheel  for  tbe  purpose  of 
replacing  one  which  formed  part  of  an  appli- 
ance tor  conveying  loads  along  an  overhead  wire. 
Byrne  v.  Eastmans  Co.  (1898)  27  App.  DIv. 
270,  fiO  N.  Y.  Supp.  467. 

The  failure  of  an  mgineer,  who,  by  the  rules 
of  the  company,  la  required  to  keep  bis  engine. 
Including  tbe  head  lamp.  In  order,  to  replace  a 
short  wick  by  one  of  suitable  length  from  a  sup- 
ply fumislied  by  the  company  at  a  convenient 
place.  Is  not  negligence  which  Is  Imputabls  to 
the  master.  Simpson  v.  Central  Vermont  R. 
Co.  (1898}  fi  App.  DlT.  614,  39  N.  Y.  Supp.  464. 

e.  All  eMpIoyeea  engaged  in  repairiHg  regarded 
a*  ooaervonta  of  each  other. 

In  the  cases  so  far  reviewed  the  Injured  serv- 
ant himself  had  nothing  to  do  with  the  work  of 
repairing.  Another  principle  equally  fatal  to 
an  Injured  servant's  rt^t  to  maintain  the  ac- 
tion conies  Into  play  where  both  he  and  the  de- 
linquent coservant  were  engaged  in  the  work  of 
repairing.  Under  such  circumstances  It  Is  held 
that,  being  aigaged  tn  the  same  kind  of  work, 
they  assume  Uie  risks  of  one  another's  negli- 
gence. 

In  Murpby  v,  Boston  A  A.  R.  Co.  (1882)  88 
N.  Y.  146,  42  Am.  Rep.  240,  It  wss  held  tbat 
a  railway  company  was  not  liable  for  the  death 
of  a  mechanic  In  its  repair  shop,  where  the  cause 
of  tbe  disaster  wss  tbe  explosion  of  a  boiler  due 
to  the  negligent  failure  of  his  coemployees  at 
the  last  stage  of  the  repairs  to  discover  and 
repair  defects  in  tbe  boiler  which  had  been  over- 
looked at  a  previous  stage  of  tbe  repairs  by 
other  employeea  Tbe  court  said :  "We  think 
tbls  case  Is  not  within  the  principle  which  holds 
the  mastw  responsible  for  unsafte  machinery 
fnmlabed  for  tbe  nse  of  the  Nrvant.  ^.Xbe  cam 
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«f  ITnllet  V.  Jew«tt  (1880)  80  N.  Y.  46,  36  Am. 
Rep.  675,  Is  a  distinct  authority  for  the  proposi- 
tion that.  It  this  locomotlTe  bad  been  sent  out 
from  the  ihop,  and  afterwards  exploded  while 
In  ose  on  the  defendant's  road,  Injuring  the  en- 
gineer or  other  servants  of  the  defendant,  the 
company  would  bare  been  responsible.  The 
negligence  of  the  boiler  makers  in  the  case  sup- 
powd  would  be  regnrded  aa  the  negligence  of 
the  master.  The  risk  ot  the  negligence  of  the 
repairers  and  machinists  would  not  be  consid- 
ered one  of  the  risks  which  a  serrant  In  whose 
hands  the  machine  was  subsequently  placed  for 
U6e,  had  assumed.  The  placing  of  the  locomo- 
tive on  the  road  for  use  woold  be  an  assurance 
that  It  was  fit  and  safe ;  and  an  engineer,  or 
other  servant  employed  on  the  train,  could  not 
be  suppoaed  to  have  knom  the  condition  of 
the  locomotive,  or  whether  the  men  employed 
to  nuke  repairs  were  competent,  or  the  manner 
in  which  the  work  had  been  done.  In  this  case 
Morphj  was  not,  we  think,  a  servant.  In  whose 
hands  the  locomotive  was  placed  by  the  de- 
fendant for  use,  within  the  principle  of  Fntler 
V.  Jewett,  and  like  cases.  The  locomotive  was 
Mt  to  the  repair  shop  in  order  that  it  m^t  be 
made  fltfornae.  Themechanlcslntberepalrsfcop, 
Including  the  Intestate,  were  empl<ved  for  the 
purpose  of  repairing  defective  locomotives.  The 
Intestate  and  bis  colaborers  In  the  shop  were  en- 
gaged In  the  same  department  of  service,  worked 
ODdw  the  same  control,  and  In  the  case  In  qnes- 
tlon  the  holler  makers  and  the  other  mechanics 
were  employed  to  effect  the  same  object,  vb.: 
the  reparation  of  the  'Sacramento.'  It  Is  true 
that  the  work  was  done  In  successive  stages, 
and  different  parts  of  the  work  were  Intrusted 
to  different  persons.  The  reflttlng  of  the  vaive 
^nd  Its  adjustment  to  the  required  pressure 
were  the  last  things  to  be  dona.  This  work 
was,  however,  aa  necessary  In  dttlng  the  loco- 
motive for  use  as  the  work  of  the  boiler  makers 
or  machinists.  The  Intestate  had  an  opportun- 
ity to  Inform  himself  ot  the  competency  ot  his 
coservnnts  In  the  shop.  He  doabtles*  snpposed 
that  the  boiler  makers  had  performed  their 
duty :  unfortunately  they  had  neglected  It.  But 
we  think  the  risk  of  their  negligence  was  one  of 
the  risks  he  assumed,  aa  Incident  to  his  employ- 
mant  In  tbe  common  Service.  It  would  be  too 
doss  a  construction  to  hold  that  the  repairs 
were  completed  when  bis  work  commenced,  and 
that  tbe  setting  of  the  valve  was  an  independent 
and  Reconnected  service  In  respect  to  a  macblae 
put  Into  his  bands  by  the  company  for  use. 
Thia  claim  ot  the  plalntliTa  counsel  would  make 
the  master  responsible  to  each  snccesalve  em< 
ployee  engaged  on  the  repairs  for  any  negligence 
of  a  coemployee  whose  work  was  prior  in  point 
ot  time,  although  done  in  effecting  the  common 
porpoae  In  which  all  were  engaged.  This  would, 
we  think,  be  extending  the  liability  of  tbe  mas- 
ter turtbw  than  la  warranted  br  the  adjudged 
cases." 

To  tbe  same  effect  are  tbe  following  cases: 
A  servant  In  a  shop  who  bad  repaired  a 
chain  used  In  raising  locomotive  driving  wheels, 
and  another  servant,  who.  In  so  nalng  the  chain. 
Is  taijnred  by  its  breaking  at  the  link  which 
bad  been  repaired,  are  fellow  semnta.  Rogers 
Locomotive  &  Uacb.  Works  v.  Hand  (1S8S>  50 
N.  J.  L.  464,  14  Atl.  766. 

PlalntlflTs  Intestate,  a  timekeeper  at  defend- 
ant's paper  mill,  was  killed  by  tbe  bursting  ot 
a  tee  in  a  steam  pipe,  occasioned  by  the  action 
of  the  superintendent  ot  the  mill  In  opening 
a  valve  while  testing  some  new  steam  plpea.  The 
superintendent  was  a  mill  wrlgfat,  and  had  gen- 
eral charge  of  defendant's  machlnetr.  It  was 
held  that  the  act  ot  the  superintendent  In  open- 
ing the  valve  was,  as  matter  of  law,  the  act  ot 
a  cjeurvant,  and  not  ot  the  defendant.  Meeker 
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V.  C.  R.  Remington  A  Son  Co.  (1900)  58  App. 
Dlv.  (>92,  66  N.  Y.  Supp.  1116  (Injnrles  InHIcted 
wblle  tbe  work  of  Inspection  Is  in  progress  were 
distinguished  from  those  due  to  Mudltlons  re- 
sulting from  a  faulty  inspection). 

The  wife  ot  a  section  man  cannot  recover  < 
from  a  railroad  company  for  tbe  death  ot  ha 
husband  who  was  awept  from  defendant**  tracks 
Into  a  river  by  a  landslide^  where  tbe  slide  was 
caused  by  the  failure  of  tbe  crew,  ot  wblcb  ber 
husband  was  a  member,  to  properly  drain  a 
bluff  overhanging  tbe  track,  where  such  duty 
was  Imposed  on  them  by  tbe  ruin  ot  the  com- 
pany, as  such  failure  Is  tbe  negUgmoe  ot  td- 
low  servants.  Slavens  v.  Northera  P.  R.  Ce. 
(1809)  38  C.  C.  A.  IBl,  07  Fed.  256. 

That  all  servants  engaged  In  repairing  a  rail- 
road track  are  In  a  common  employment,  se* 
also  Wellman  v.  Oregon  Sbort  Line  ft  U-  N.  B. 
Co.  (18b2}  21  Or.  580,  28  Pac.  626. 

A  railway  brakeman,  a  part  ot  irtiose  duty  It 
Is  to  Inspect  tbe  brakes  which  be  is  to  operate, 
at  every  station  where  tbe  train  stops,  la  a  fd- 
low  servant  of  a  car  Inspector  wbose  dnty  it  ii 
to  Inspect  the  brakes  before  tbe  train  leaves  Its 
starting  point,  iand  cannot  recover  tor  an  injufj 
due  to  a  defect  In  tbe  brake  wbleli  the  latter 
negligently  failed  to  discover.  Baton  Kew 
York  C.  t  ri.  E.  R.  Co.  (1897)  14  App.  Dlv.  2* 
43  N.  Y.  Supp.  666.  The  court  remarked  UiaL 
upon  the  general  question  whether  car  inject- 
ors and  brakemen  are  fellow  servants,  the  ao- 
tborltles  do  not  agree ;  but  that,  at  all  events 
they  did  not  reach  the  case  at  bar,  oa  In  none 
of  them  did  it  appear  that  inspection  was  a  daty 
Imposed  on  the  brakemen  aa  well  as  tbe  Inspect- 
ors, 

A  foreman  of  a  gang  ot  car  repalren  in  assist- 
ing in  making  repairs  acta  as  their  fellow  serv- 
ant. Holta  V.  Great  Northern  B.  Co.  (1897)  68 
Minn.  624,  72  N.  W.  805.  See  also  Ateblaoa, 
T.  k  S.  F.  R.  Co.  V.  Meyers  (1806)  22  C.  C.  A. 
268,  46  U.  8.  App.  226,  76  Fed.  448,  the  efltei 
of  which  is  stated  in  V.  o,  1,  espro. 

A  switdiman  employed  to  abitt  ears  in  a.  rail- 
road yard  according  to  directions  npon  a  card 
furnlBbed  him  by  the  yard  despatcher,  wheat 
duty  it  is  to  order  all  cars  marked  by 
the  car  Inapectw  as  out  ot  repair  seat 
to  the  repair  shop,  is  a  fellow  servant 
of  such  inspector.  Olbson  v.  Nortbem  C. 
R.  Co.  (1880)  22  Hun,  269.  The  court  re- 
lied upon  the  principle  that  tbe  two  aervanu 
were  "mgaged  la  a  common  wterpriae."  But 
the  decision  la  doubtful  correctness,  aa  the 
pialntllf  had  notbtnc  to  do  with  tlie  work  of 
Inspection,  and  his  action  should  apparoitly 
have  been  sustained  under  tbe  theory  embodlfd 
In  Fuller  v.  Jewett,  as  ex^alned  In  Hnrpby  v. 
Boatns  A  A.  &.'C0.  (1888)  88  N.  Y.  148,  43  Am. 
B^.  240,  mprs. 

VIII.  DoeMne  m  fo  the  deCoUt  «f  wor*  m«  s 
protection  to  the  matter  when  Mt  otom  negti- 
genoe  or  that  of  a  vice  prtsofpol  waa  «m  sf- 
/Icient  oauie  of  the  ftt/niv. 

a.  Maeter  HoMe  where  he  or  hit  vtee  prtaslpsi 
dJreoted  the  OetaOe  of  the  worh. 

It  Is  evident  that  there  la  no  room  for  the 
application  of  the  doetrlne  explained  In  the 
last  four  subtitles.  If  the  details  oi  tlia  vrotk 
were  superintended  by  the  master  hlnwelf,  or 
one  of  those  employees  who  are  deemed  to  be 
vice  principals  by  virtue  of  their  rank.  Tbat 
superintendence  Is  an  olliclal/act  of  a  vice  prin- 
cipal, see  note  to  O'Nell  v.  Great  Northern  B.  Co. 
(1900:  Minn.)  61  L.  R.  A.  pp.  600  et  Un- 
der such  circumstances  his  negligence  most,  at 
all  events,  be  one  ot  tlie  elllclsnt  cauae^  and. 

Digitized  by  Google 


10OJ. 


TKoroRD  V.  Loa  Ahgkles  Elbcthic  Co. 


165 


is  moat  (Bsev,  win  probably  be  ttaa  aole  ^cl«at 
canse,  of  tbe  Injurj. 

Ao  eoiplojer  wbo  falls  to  famiBh  safe  ftnd 
suitable  lamber  for  tbe  construction  of  a  slftg- 
Ing  by  tbe  employeee  for  uae  In  their  work,  and 
wbo  especially  directs  tb«  use  of  «  stringer  In 
a  ■peclfled  pln<x,  la  liable  for  an  Injary  to  an  em- 
ployee caused  by  the  breaklt^c  of  such  stringer. 
Stanwlck  t.  Butler  Byan  Co.  (ISeO)  93  Wis. 
4S0,  67  N.  W.  723. 

An  employer  Is  liable,  wbere  be  Inatmcta  bis 
employees  to  bnlld  horses,  for  a  scaffold  to  be 
used  hj  tbe  woriimen  In  tbe  bouse  be  Is  con- 
BtrnctlDg,  from  certain  particular  material,  of 
which  there  Is  Just  enough  for  that  purpose,  and 
an  employee  Is  Injured  by  tbe  breaking  ol  « 
horiie  made  of  defective  material,  the  defect  not 
being  apparent  to  an  ordinary  (Aserrer.  Brown 
r.  Todd  (1900)  40  App.  DIt.  M6.  61  N.  T.  Supp. 
963.  The  tbeory  of  tbe  case  was  that  the  se- 
lection of  tbe  material  waa  not  left  to  the  serr- 
antfl  themselves,  and  that  the  express  direction 
by  tbe  master  as  to  the  material  to  be  used  cast 
the  responsibility  upon  him. 

That  a  railway  compajiy  would  be  liable  if 
a  heap  of  sand  which  caused  an  Injury  had  been 
deposited  beside  Its  track  by  Its  direct  order 
was  conceded,  In  Roblunon  t.  Housion  &  T.  C.  R. 
Co.  (1877)  46  Tez.  MO. 

A  speclfle  direction  by  the  master  or  a  vice 
principal  to  place  a  gas  pipe  In  a  poiritloa  where 
It  may  be  dangerous  to  a  servant  will  render 
tbe  master  liable  for  an  injury  cansed  by  It. 
But  a  gmeral  order  which  merely  mentions  the 
points  between  which  tbe  pipe  Is  to  run  will  not 
affect  him  with  liability  for  tbe  n^llgence  of 
the  aerTantB  who  carry  oat  the  order  In  placing 
It  8o  that  another  servant  receives  an  Injnry 
by  coming  Into  collision  with  It.  New  York, 
L  E.  ft  W.  B.  Co.  V.  Bell  (18S6)  112  Fa.  400. 
4  Atl.  50. 

A  railway  company  fails  to  discharge  Its  duty 
to  famish  a  safe  place  to  work  where  a  fore- 
man of  car  repairers  places  a  car  to  be  repaired 
so  near  the  switch  leading  to  the  repair  track 
that  it  Is  liable  to  be  struck  by  moving  cars  on 
the  adjoining  track.  St.  Louis,  A.  A  T.  U.  R. 
Co.      Holman  <1805)  156  III.  21,  39  N.  B.  673. 

A  master  Is  responsible  for  tbe  safety  of  a 
framework  constructed  under  his  own  snper- 
vlBlon  for  the  purpose  of  lowering  a  heavy  ar- 
ticle. Bradbury  v.  Goodwin  (1886)  108  Ind. 
286,  9  N.  E.  302. 

The  point  that  a  work  train  which  lojnred 
a  trackman  owing  to  its  being  mn  wlthont 
lights  was  run  in  accordance  with  the  regula- 
tions of  the  company,  and  that  tbe  Injury  was 
therefore  the  act  of  tbe  company,  cannot  be 
taken  on  appeal,  unless  It  was  suggested  to  tbe 
trial  court.  Coon  v.  Syraense  ft  D.  B.  Co. 
(1&51)  6  N.  T.  402. 

In  many  cases  where  recovery  has  been  de- 
nied, the  fact  that  there  was  no  authority  to  do 
the  particular  act  which  caused  tbe  Injury  Is 
mentioned  as  one  of  the  grounds  of  the  decision. 
8«te.  tor  example.  Cowan  v.  Umbagog  Pulp  Co. 
(1S07)  91  He.  26,  89  Atl.  340;  Karl  v.  Halliard 
(18r>8>  3  Bosw.  691.  Compare,  also,  tbe  inses 
In  which  the  delinquency  consists  la  using  the 
luRtrumentalltles  In  a  manner  not  contemplated 
by  tbe  master  (V.  k.  lupra),  or  In  disobeying 
his  express  orders  (VI.  a,  wpra). 

b.  Jfostsr  Uable  where  Ms  ovm  negUge^ee  in- 
tert:me$  as  a  prowtmaU  cause  betiotfen  a  do- 
UnoueKt  CMtrwnVt  MgUgeaes  o*d  tike  l»- 

It  Is  also  manifest,  both  on  principle  and  au- 
thority, that  this  doctrine  Is  no  protection  to  tbe 
master,  whore  he  ml^t,  by  the  exercise  of  res- 
sonable  care,  have  secured  the  plaintiff  from  ex- 
posure to  the  dangerona  coadltlona  created  by 
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the  delinquent  coservanfs  negligence.  That  la 
to  say,  bis  own  subsequent  brescb  of  duty  Is, 
in  law,  regarded  as  the  proximate  cause  of  tbe 
Injury,  it  he  had  actual  or  constructive  notice 
of  the  abnormal  peril  Introduced  Into  the  plain- 
tiff's envlnmment  by  the  careless  performance 
of  the  details  of  tbe  work,  and  failed  to  take 
such  steps  as  a  prudent  man  would  have  taken, 
— whether  by  warning  the  persiniB  whose  safety 
was  nffected  by  the  existence  of  peril  (Stour- 
bridge V.  Brooklyn  City  R.  Co.  11896]  9  App. 
Dlv.  12f).  41  N.  Y.  Supp.  128),  or  by  so  alter- 
ing the  physical  conditions  as  to  remove  the 
peril. 

If  a  part  of  the  road  should  become  unsafe 
because  of  tbe  neglect  of  such  employee  to 
make  repairs,  and  ebould  ao  continue  for  a 
length  of  time  snlDclent  to  Induce  tbe  presump- 
tion that  the  company  knew  of  U,  or  ought  to 
have  known  of  it,  then  It  1b  negligent  and  cars- 
less,  and  Is  liable  to  other  employees  for  Injorlea 
resulting  therefrom.  Howd  v.  MlaalsBlppl  C.  R- 
Co.  (1S74)  60  Miss.  178. 

Wbere  It  appears  that  an  employee,  having 
general  charge  of  tbe  tracks  of  a  railroad  com- 
pany, bad  notice  that  an  accident  bad  previous- 
ly occurred  where  tbe  plaintiff,  a  brakeman,  was 
Injured,  It  is  error  to  give  Instructions  imply- 
ing that  the  company  Is  not  liable  on  the  grouud 
that  the  neglect  to  repair  tbe  track  was  that  of 
the  section  foreman,  a  fellow  servant  of  tbe 
plaintiff.  Such  an  Instruction  falls  to  take  into 
account  tbe  possibility  of  tbe  Injury  being  due 
to  the  company's  breach  of  its  nonassignable 
duties  of  Inspecting  Its  track,  and  repairing  it 
after  notice  that  It  is  defective.  Anderson  v. 
Ulchigan  C.  B.  B.  Co.  (1886J  107  U1<A.  691.  66 
N.  W.  686. 

A  railway  company  Is  liable  If  It  has  im- 
properly suffered  a  deposit  of  sand  to  remain 
near  tbe  track,  it  the  fact  of  Its  beli^  there  was, 
cr  ought  to  have  t>een,  known  to  the  corporate 
agenta  Robinson  v.  Honston  ft  T.  C.  R.  Co. 
(1877)  46  Tex.  640  (conceded). 

The  tact  that  it  was  tbe  plalntirs  fellow 
servants  who  erected  a  derrick  so  close  to  a  rail- 
way track  as  to  produce  a  dangerous  obstructiun 
it  it  fell,  will  not  excuse  tbe  company  for  in- 
juries duo  to  Its  failing.  If  It  has  suffered  the 
apparatus  to  remain  standing  for  an  unrea- 
sonable length  of  time.  Holden  v.  Fltcbburg 
R.  Co.  (1880)  129  Maes.  288,  37  Am.  Rep.  343. 

A  railway  company  may  be  held  liable  If  a 
pile  of  aSbea  has  been  left  on  tbe  track  so. long 
that  the  higher  oSlcials  are  chargeable  with 
knowledge  of  the  eondltlona  Hughes  v.  Wl»>- 
na  ft  St.  P.  R.  Co.  (1880)  27  Minn.  187,  6  N. 
W.  653  (evidence  held  not  to  Juatity  Inference 
of  knowledge). 

A  railway  company  which  onght  to  have 
known  of  the  defective  c<»idltlon  of  a  plank 
crossing  Is  not  excused  by  the  fact  that  It  bad 
furnished  tbe  section  foreman  with  materials, 
and  Instructed  him  to  make  repaira  Fluhrer 
V.  Lake  Shore  4  M.  8.  B.  Co.  (1899)  121  Ulch. 
212,  80  N.  W.  28. 

A  railway  company  Is  liable  for  Injuries 
caused  by  defects  in  a  bridge  which  it  failed 
to  repair  after  being  notified  of  tbelr  existence. 
Mansfield  Coal  ft  Coke  Co.  v.  McEnery  (1879) 
91  Pa.  186,  36  Am.  Rep.  662. 

The  fact  that  the  Improper  adjustment  of  a 
brake-rod,  after  loading  a  car.  was  due  to  Iha 
negligence  of  a  coservant,  will  not  excuse  tbe 
company  where  there  was  afterwnrds  an  ample 
opportnulty  for  Inspection.  Gaivpaton,  II.  &  S, 
A.  R.  Co.  V.  Templcton  (1894)  87  Tex.  42,  26 
S.  W.  1066. 

A  latmrer  Injured  by  the  fait  of  a  steel  iuRot 
from  a  mass  of  such  Ingots,  carelessly  plied 
by  hie  coeervants,  can  recover  of  the  employer 
If  tbe  master  or  bis  agents  knew  of  th^danger- 
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oua  condition  of  the  pile.  Nasb  t.  Nashua  Iron 
&  Steel  Co.  (1S82)  02  N.  U.  406. 

An  employer  whose  duty  to  an  employee  en- 
gaged In  di-esslng  stone  In  bli  stone  yard  re- 
quire s  blin  to  place  the  stone  on  a  aolld  and 
steady  surface,  secure  and  safe  to  work  upon 
and  about,  cannot  escape  liability  for  an  Injury 
to  the  employee^  caused  by  the  falling  upon  blm 
of  a  stone  next  to  that  npon  which  be  is  work- 
ing, negligently  set  upon  Its  edge,  on  the  ground 
that  the  omlsBlon  occurred  through  the  fault  of 
a  fellow  servant.  Blondtn  v.  Oolitic  Quarry  Co. 
<18<J4)  11  Ind.  App.  395,  37  N.  E.  812.  It  was 
considered  tbat  "tbe  stone  which  was  shown 
to  have  lieen  Insecurely  placed,  and  negligently 
anlTered  to  remain  In  that  condition.  In  elose 
proximately  to  where  tbe  appellant  was  at  work, 
was  as  much  a  part  of  the  place  where  such 
work  was  being  done  as  would  have  been  a  dao- 
gerouH  pitfall  of  which  tbe  ai>pellant  bad  not 
been  apprised." 

In  Tbe  Frank  and  Willie  (1891)  4S  Fed.  484, 
tbe  evidence  showed  tbat  the  mate,  after  notlcfl 
of  the  dangerous  condition  of  a  pile  of  Inmber, 
which  his  own  unskilfulness  or  negtlgence  had 
brought  about,  and  after  complaint  made  at 
least  an  hour  before  the  accident,  refused  to 
take  tbe  usual  precautions  to  make  tbe  pile 
safe,  and.  In  effect,  required  the  Ilbellant  to 
continue  work  In  this  dangerous  situation.  The 
court  said :  "This  was  breach  of  a  duty  owed 
by  the  ship  and  owners  to  the  seaman,  for  which 
the  ship  and  owners  are  liable.  .  .  .  The 
master  was  absent  and  the  mate  was  not  only 
temporarily  In  command,  but,  as  mate,  he  was 
the  officer  having  charge  In  unloading  tbe  cargo, 
— tbe  representative  of  the  ship  and  owners  In 
tbe  supervision  of  tbat  work.  His  attentlou 
was  specially  called  to  tbe  dangerous  situation. 
Its  correction  was  requMted,  and  the  Itbellaat 
was  practically  helpless.  I  do  not  bold  the  ship 
liable  for  the  mate's  mere  negtlgence  as  a  fel- 
low workman  In  producing  tbe  dangerous  situa- 
tion, but  for  bis  refusal  to  remedy  It  wbMi  com- 
plaint was  made,  and  the  danger  pointed  out  to 
him." 

The  negligence  of  a  fellow  servant  In  using 
Insufficient  material  for,  or  In  putting  up,  a 
scaffold,  from  the  falling  of  which  a  carpenter 
sustained  injury,  will  not  defeat  a  recovery.  If 
the  employer  or  his  superior  servant  having 
charge  of  tbe  construction  of  tbe  scaffold  was 
Informed  that  It  was  not  safe.  Davles  t.  Grif- 
fith (18»2)  27  Ohio  L.  J.  180. 

In  Neveu  v.  Sears  (1892)  1B5  Mass.  803,  29 
N.  E.  472,  It  was  held  that  one  sued  for  personal 
injuries  to  a  stone  mason  In  his  employ,  caused 
by  the  explosion  of  dynamite  left  unexplodcd  In 
a  block  of  stone  which  plaintiff  was  dressing. 
Is  chargeable  with  knowledge  of  those  facts  aa 
to  tbe  use  of  dynamite  at  bis  quarry  which  he 
either  knew  or  ought  to  have  known.  Hie  em- 
plnymont  of  competent  quarrymen,  and  his  fur- 
nishing them  with  proper  means  of  preventing 
any  dangers  consequent  on  the  use  of  dynamite, 
would  not,  it  was  said.  Justify  him  In  relying 
on  his  actuni  want  of  knowledge  that  there  had 
been  cflrelessnesB  at  tbe  quarry  as  an  excuse 
for  fumlshing  a  dangerous  stone  for  the  plain- 
tiff's use.  if,  knowing  all  that  bad  bappeued  at 
the  quarry,  he  would  then  have  bad  reason  to 
believe  that  unexploded  cartridges  might  remain 
In  the  blocks  removed  therefrom.  An  Instruc- 
tlw  was  therefore  held  correct  which  left  tbe 
Jury  to  nay  whether,  considering  the  knowledge 
which  the  master  bad,  or  ought  to  have  bud, 
ot  what  occurred  at  the  quarry,  each  block 
slionld  have  been  examined  for  dynamite  when 
It  was  transported  from  tbe  quarry  or  first  ap- 
propriated for  the  work  on  which  the  plaintiff 
was  etigngcd. 

In  Coatee  v.  Boston  &  M.  R.  Co.  (18dl>  168 
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Mass.  297,  10  L.  B.  A.  760.  26  N.  £!.  864,  then 
was  evidence  that  a  jaw  strap  liud  l>een  gone  Ux 
some  time,  from  which  It  might  be  inferred  tbat 
the  company  knew  of  its  absence,  an  Infereoes 
which  would  Justify  a  flndisg  that  the  com- 
pany ordered  the  plaintiff  Into  a  place  where 
there  was  a  concealed  danger  known  to  tbe  com- 
pany, and  not  known  to  tbe  plaintiff  or  to  tbe 
superior  servant  giving  tbe  o^r,  and  of  wbicb 
tbe  plaintiff  received  no  warning.  Tbe  court 
said :  "We  do  not  put  our  declaiou  on  the 
Identification  of  master  and  servant,  and  a  unUm 
of  the  knowledge  of  the  corporation  and  tbs 
command  of  tbe  conductor  in  one  person,  by  a 
fiction,  but  we  tbink  tbe  Jury  might  tiave 
found,  at  least,  tlils  negligence  on  the  part  of 
the  corporation; — that,  knowing  the  MUdltlon 
of  the  car,  It  put  a  conductor  there  with  men 
under  him  having  reasonable  ground  to  anilci- 
pate  that  such  orders  would  be  given  as  were 
given  without  warning  either  to  himorthe  men." 

The  fact  that  the  floor  In  a  mill  baa  been  In 
a  dangeroos  condltlw  for  three  hours,  by  rea- 
son of  greaae  left  thereon  by  employees  in  tb* 
mill,  is  InsuSlcIeDt  to  charge  the  master  with 
notice  of  the  detect,  so  as  to  render  him  llattle 
for  failure  to  furnish  safe  premises.  Burke 
National  India  Rubber  Cow  (189B)  SI  R.  I.  446, 
44  Atl.  307. 

The  owners  of  a  brewery  are  liable  for  an 
Injury  to  an  employee  caused  by  the  fall  of  a 
beer  keg  chrough  a  run  In  whicb  tbe  kegs  were 
lowered  Into  the  cellar,  resulting  from  the  rivet 
Iiolea  In  the  rods  and  brackets  of  the  run  be- 
coming enlarged  by  use  and  rust,  where  tbe  de- 
fect could  liave  been  discovered  by  a  proper  ex- 
amination, and  tbe  «nployee  was  free  from  con- 
tributory negligence.  Mayer  v.  Iiiebmann  <1887) 
IC  App.  DIv.  64,  44  N.  TC.  Supp.  1067.  (The  de- 
fendant's contention  was  tbat  the  defect  waa  one 
arising  In  the  daily  use  of  the  run.) 

A  mining  company  Is  not  relieved  from  liabil- 
ity for  an  Injury  to  one  of  Its  employees,  caused 
by  Its  negligence  In  failing  to  keep  tbe  roof 
of  tbe  mine  In  a  reasonably  safe  condition,  aJ- 
thongh  the  negligence  of  a  fellow  servant  to 
perform  the  duties  aealgned  to  him  In  that  re- 
gard contributed  to  the  Injury.  Island  Coal  Co- 
V.  Kisher  (1895)  IS  Ind.  App.  98,  40  N.  E.  168, 
declaring  that.  In  view  of  a  finding  that  tmtb 
the  defendant  and  a  mine  boss  had  long  knows 
that  the  roof  was  unsafe,  the  question  whether 
the  boss  waa  a  vice  principal  or  a  mere  Mtow 
servant  was  Immaterlsi.  See  also  Bogera  v. 
Leyden  (1890)  127  Ind.  BO,  26  N.  E.  210  (Cail- 
ure  after  notice  of  conditions  to  secure  the  roof 
of  a  mine,  the  unsafety  of  which  was  due  to  tbs 
negligence  of  the  mine  boss) ;  Lshigh  Vallaj 
Coal  CO.  V.  Warrek  (1898)  28  C.  C.  A.  640.  $S 
U.  S.  App.  437,  S4  Fed.  8B6 ;  Ulller  v.  Chicago  4 
G.  T.  K.  Co.  (1892)  90  MIcb.  230.  51  N.  W.  370; 
Dodge  V.  Boston  &  A.  R.  Co.  (1892)  165  Masa 
448,  29  N.  B.  1086;  Adaskeu  v.  Gilbert  (1896) 
165  Mass.  443,  43  N.  E.  199;  White  v.  KIdllta 
(1897)  19  App.  Dlv.  256,  46  N.  Y.  Supp.  184; 
Cowan  V.  nmbagog  Pulp  Co.  (1897)  91  Ma.  SO, 
39  Atl.  S40. 

In  Bryant  v.  New  Tork  C.  &  H.  B.  R.  Co. 
(1894)  81  Hen,  164,  30  N.  T.  Supp.  T3T.  tbe 
material  elements  discussed  were  the  englneer'a 
violation  of  rule  as  to  speed  at  swltcbea  and 
the  company's  knowledge  of  habitual  Tlolatl<m 
of  such  rule,  and  failure  to  take  ai^ropriate 
precautions.  The  actual  decision  was  that  the 
company  was  not  negligent. 

A  nonsuit  Is  erroneous  where  plaintiff  offered 
to  prove  that  defendant  knew  of  the  insecurity 
of  the  place  of  work  caused  by  the  coservant'a 
npcligence.  Mnllln  v.  California  Horseshoe  Co. 
(1S!>4)  103  Cal.  77,  38  Fac.  636.  See.  general- 
ly, the  note  to  Walkowskl  v.  Penokee  A  G.  CMk- 
sol.  Ulnes  (1808 ;  Mich.)  41  li  B,  A.  33. 
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'€.  Matter  Uable  when  hte  own  antecedent  ncg- 
Uoemoe  and  a  eubaequmt  dtlingueney  of  a  oo- 
aervant  are  both  efflctent  eauset  of  the  Injury. 

The  rule  exemplified  In  a  tblrd  class  of  casea 
I*  tbat.  In  order  to  enable  the  maater  to  defeat  a 
wrffmnt's  action  on  the  ground  that  tbe  lojurloua 
neslicence  was  committed  In  carryit^  out  tbe 
-details  of  the  work.  It  must  appear  tbat  no  ante- 
cedeot  breach  of  duty  od  his  part  contrlbated 
«a  a  proximate  cause  to  the  Injury. 

Where  an  employee  Is  Injured  while  engaged 
In  an  unusually  dangerous  service  (here  the  re- 
pairing of  cars),  there  Is  always  a  preliminary 
'question  to  be  settled,  viz.,  whether  tbe  master 
baa  used  "all  reasonable  and  necessary  means 
to  protect  him  against  any  superadded  danger 
that  migbt  be  reasonably  expected  to  arise  from 
^trlDtic  causes."  Mlaaourl  P.  B:  Co.  Watts 
(188S)  6S  Tex.  549. 

In  many  of  tbe  eases  cited  lo  tbe  preceding 
subtitles  this  rule  Is  adverted  to  under  what 
may  be  called  its  negative  aspect,  tbe  courts 
jnerely  stating  In  tbe  course  of  their  arguments 
thai  tbe  evidence  did  not  show  any  soeh  ground 
of  liability.  For  Instances  of  this  Incidental 
recognition  of  tbe  rule  with  respect  to  the  hir- 
ing of  competent  servants,  see  Ilall  v.  Johnson 
(1805)  3  Uurlst.  &  C.  589,  34  N.  J.Exch.N.S.222, 
11  Jur.  N.  B.  180.  11  L.  T.  N.  8.  779,  13  Week. 
Kep.  411 ;  M'Carthy  v.  Bristol  Sblpowneis'  Co. 
(1883)  Ir.  L.  R.  10  C.  L.  384;  ColCon  v.  Rlch- 
•rde  (1878)  123  Haas.  484;  Durst  t.  Carnegie 
Steel  Co.  (1896)  173  Pa.  162,  83  Atl.  1102; 
Crawford  v.  Stewart  (1887;  Pa.)  6  Cent.  Rep. 
140.  8  Atl.  B :  Benn  NuU  (1884)  65  Iowa. 
407.  21  N.  W.  700;  Brady  T.  Noicross  (1898) 
172  Haaa.  881.  62  N.  E.  B28. 

The  fact  tbat  he  did  not  fall  to  supply  a  suf- 
ficient amount  of  materials  for  the  preparation 
«f  tbe  Instrumentalities,  supposing  this  to  be 
the  limit  of  bis  obligation,  is  referred  to  In  Klm- 
va»r  Weber  (18B7)  151  N.  Y.  417.  46  N.  B. 
MO :  McCone  T.  Oallagber  (1897)  16  App.  Div. 
272,  88  N.  Y.  8upp.  697 ;  Crawford  v.  Stewart 
1887;  Pa.j  6  Cent.  Kep.  140,  8  Atl.  S;  Kelley 
Norcross  (1877)  121  Masa.  606;  Brady  v. 
Norcrosa  (1899)  172  Mass.  881,  52  N.  B.  528; 
Donnelly  v.  Brown  (1887)  43  Uan,  470. 

In  Ross  V.  Walker  (1891)  139  Pa.  42,  21 
Atl.  157,  159.  the  court  asld :  "It  waa  the  duty 
of  Walker,  as  employer  or  principal,  to  provide 
th«  m«i  employed  to  build  this  bridge  with  suit- 
able machinery  and  appliances;  to  furnish  ma. 
terlals  sufliclent  In  qoantity  and  suitable  In 
character ;  to  employ  men  who  were  reasonably 
■competent  to  do  the  work  for  which  tbey  were 
wanted,  and  to  give  them  the  beneHt  of  the 
•errlces  of  a  reasonably  competent  foreman.  All 
this,  as  we  onderstand  tbe  evidence,  was  done. 
If  mo,  the  employer  had  filled  the  mesaore  of  his 
legal  liability  to  his  workmen." 

In  Its  positive  form  the  rale  has  been  ennncl- 
ated  In  various  ways.  Tbe  following  subjoined 
statements  will  serve  as  suOctent  examples  of 
the  phraseology  employed: 

If  the  oegllgeoce  of  the  matter  contributed  to. 
It  must  necessarily  have  been  an  Immediate 
eanae  of,  tbe  accident,  and  It  la  no  defense  that 
another  waa  likewise  guilty  of  wrong.  Grand 
Trunk  B.  Co.  T.  Cnmmlngs  (188S)  108  U.  B. 
TOO.  27  L.  ed.  266,  1  Sup.  Ct.  Rep.  498. 

Negligence  of  a  servant  does  not  excuse  the 
master  from  liability  to  a  coservant  for  aji  In- 
Jury  which  would  not  have  happened  bad  tbe 
master  performed  his  duty.  Copplngs  v.  New 
Toik  C.  &  H.  H.  R.  Co.  (1890)  122  N.  Y.  557, 
25  N.  E.  915,  Affirming  (1888)  48  Hun,  292 ; 
Cheeney  v.  Ocean  8.  S.  Co.  (1893)  82  Ga.  732, 
19  S.  E.  33. 

That  a  fellow  servant  may,  by  care  and  cau- 1 
tloo.  operate  a  defective  and  dangerous  machine 
ML.  R.  A. 


so  as  not  to  produce  an  Injury  to  others,  does 
not  exempt  the  master  from  his  liability  for 
an  (HDlsslon  to  perform  the  duty  whlcb  tbe 
law  Imposes  upon  him  of  exercising  reasonable 
care  and  prudence  In  furnishing  safe  and  suit- 
able appliances  for  the  use  of  hla  servants.  The 
rule  whlcb  excuse*  the  master  under  such  cir- 
cumstances presupposes  that  he  bas  performed 
the  obligations  which  the  law  Imposes  upon  bim, 
and  that  the  Injury  occurs  through  tbe  negli- 
gence of  tbe  coemployee.  Striagham  v.  Btew 
art  (1885)  100  N.  Y.  616.  S  N.  S.  575. 

Where  tbe  injury  to  tbe  servant  has  been  oc- 
casioned by  tbe  default  of  a  fellow  servant,  con* 
currlng  with  tbe  negligence  of  the  master,  the 
latter  Is  liable  as  though  be  only  were  at  fault. 
Norfolk  &  W.  K.  Co.  v.  Nuckola  (1896)  91  Va. 
193,  21  S.  E.  842. 

We  are  not  prepared  to  say  tbat  If  one  uses 
a  dangercnu  InBtrumentallty  without  tbe  safe- 
guards which  sclflDce  and  experience  suggest, 
or  the  positive  rules  of  law  require,  he  la  not 
to  be  responalble  for  an  injury  resulting  from 
aucb  uae,  because  tbe  negligence  of  one  of  hii 
servanu  may  have  contributed  to  the  result, 
or  because  the  vigilance  of  the  servant  migbt 
have  prevented  tbe  Injury.  Cayzer  v.  Taylor 
(1857)  10  Gray,  274,  69  Am.  Dec.  S17. 

Contributory  negligence  of  a  fellow  servant 
does  not  preclude  recovery  for  an  Injury  to 
nn  employee  of  which  the  proximate  cause  was 
the  (ailore  of  the  employer  to  furnish  a  suitable 
appliance.  Atchison,  T.  &  8.  F.  R.  Co.  v.  Lan- 
nlgan  (1885)  66  Kan.  109,  42  Pac.  343. 

A  master  Is  not  relieved  from  liability  for  In- 
jury to  a  servant  by  the  mere  fact  that  the  In- 
Jury  was  partly  caused  by  the  negligence  of  a 
fellow  servant,  If  It  clearly  appears  that  the  ac- 
cident would  not  have  happened  had  not  the 
master  himself  been  negligent.  Northern  P.  B, 
Co.  V.  Poirler  (1895)  16  C.  C.  A.  52,  28  D.  B. 
App.  583.  67  Fed.  881. 

A  master,  to  be  exempt  from  liability  to  a 
servant  for  negligence  of  fellow  servants,  mnat 
himself  have  been  free  from  n^lgence.  Balti- 
more &  O.  B.  Co.  T.  HeKenaie  (1886)  81  Ta. 
71. 

Where  the  nagllgenee  of  the  master  Is  an  ef- 
ficient cause  of  tbe  servant's  Injury,  it  is  not 
material  bow  many  others  are  also  In  fanlt. 
MoHahon  t.  Davldsoa  (1867)  12  Ulnn.  867,  GU. 

232. 

The  rule  that  a  aervant  takes  tbe  risk  of  tbe 
service,  including  tbe  negligence  of  the  coserv- 
auts,  presupposes  that  the  master  baa  procured 
proper  servants  and  proper  macblnety  for  tbe 
conduct  of  tbe  work ;  and  if  the  master  Is  neg- 
ligent in  tbese  respects,  and  injury  results  to  a 
servant  from  siicb  neglect,  tbe  master  Is  liable, 
although  the  Immediate  negligence  Is  that  of 
the  fellow  servant.  Craig  v.  Chicago  4  A,  IL 
CO.  (1893)  64  Ho.  App.  023. 

Tbe  general  principle  of  which  we  have  here 
a  special  application  Is  tbat  "it  is  no  defenss 
In  an  action  for  a  negligent  Injury  tbat  the 
aegllgence  of  a  third  person,  or  an  inevitable  ac- 
cident, or  an  Inanimate  thing,  contributed  to 
cause  the  Injury  of  the  plaintiff.  If  tbe  negli- 
gence of  (be  defendant  was  tbe  efficient  cause 
of  the  injury."  The  Joseph  B.  Thomas  (1897) 
81  Fed.  578.  In  this  case  It  was  expressly  de- 
cided that  the  rule  Is  tbe  same  In  the  admiralty 
as  it  is  at  tbe  common  law.  Compare,  also,  the 
statement  that  "one  Is  liable  for  an, Injury 
caused  by  the  concurring  negligence  of  him- 
self and  another  to  the  same  extent  as  for  one 
caused  entirely  by  bis  own  negligence."  St, 
Louis,  J.  M.  k  8.  R.  Co.  V.  Needham  (1895)  16 
C.  C.  A.  457,  32  U.  S.  App.  635,  69  Fed.  S23. 

Wherever,  therefore,  tbe  evidence  suggests 
tbat  tbe  injnry  may  have  been  caused  by  the 
negligence  of  tbe  msster.  as  well  oa  by  tint  of 
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the  aelinquent  eoemplo^ee,  the  proper  course 
l8  to  submit  tbe  Question  of  the  master's  liabil- 
ity to  the  Jury  under  proper  iDstmctlona 
Strlngham  t.  Stewart  (18S5J  100  N.  Y.  016,  8 
N.  £.  675,  Reverslns  on  this  Bround  (1882)  64 
How.  Ft.  B. 

Id  Grand  Trunk  B.  Co.  t.  Cammlngs  (1S82) 
lOfl  r.  S.  700,  27  L.  ed.  266.  1  Sup.  Ct.  Rep. 
493,  an  Instruction  was  upheld  which  In  effect 
declared  that  If  the  uecllgence  of  the  defendajit 
company  contributed  to — ^that  Im  to  say,  bad  a 
share  in  producing — the  Injury,  the  company 
was  liable,  eren  tbou^  the  nesllvence  of  a 
fellow  itervant  of  the  plaintiff  was  contributory 
also. 

It  la  error  to  refuse  an  Instruction  embodylne 
the  principle  that  the  master  is  liable  where  bis 
own  negligence  cootrlbuted  to  the  Injury  of  the 
servant,  if  tbe  evidence  la  auaceptlble  of  the 
construction  that  there  was  concurrent  negli- 
gence. Maupln  T,  Texas  ft  P.  R,  Co.  (1900) 
40  C.  C.  A.  234,  99  Fed.  49. 

When  It  Is  alleged  in  the  declaration  that 
the  plaintiff  was  Injured  by  reason  of  a  de- 
ttetk-n  switch,  and  one  of  the  deleusea  was  that 
he  was  himself  In  fault  In  that  be  was  violatiug 
tbe  rules  of  the  company  by  running  at  higher 
speed  than  he  was  directed  to  when  paaslng  a 
switch.  It  is  error  to  charge  the  Jury  that  If 
this  increased  speed  was  canwd  by  the  fault  of 
other  employees  of  the  company,  tbey  should 
And  tor  the  plaintiff.  Such  a  charge  puts  the 
case  wholly  on  the  question  as  to  who  was  at 
fault  for  the  speed  with  which  the  cars  ap- 
proached the  switch,  and,  leaving  out  of  view 
altogether  the  other  question,  whether  the  mas- 
ter was  at  fault  as  to  the  switch,  tells  tbe  Jury 
to  find  for  tbe  plaintiff  If  tbe  Increased  speed 
was  the  fault  of  other  employees  than  the  plain- 
tiff's husband.  Georgia  B.  ft  Bkg.  Co.  t.  Oaks 
(1874)  62  Ua.  410. 

On  tbe  other  hand,  It  Is  not  error  to  refuse 
■a  Inatnictlon  dlaregardinir  tbe  rule  stated 
above,  where  tbe  facta  are  such  that  It  may  ren- 
der the  master  liable.  Union  Show  Case  Co.  t. 
Blindaucr  (1898)  76  III.  App.  358;  Internation- 
al ft  O.  N.  K.  Co.  v.  Zapp  (1899 ;  Tex.  Civ.  App.) 
49  B.  W.  67S:  Dodd  Bell  (1897)  16  App. 
DiT.  258,  44  N.  T.  Supp.  198. 

Where  on  accident  la  partly  caused  by  the 
fact  that  an  appliance  was  defective,  and  part- 
ly by  the  negligence  of  the  plalntlFa  fellow 
servants,  an  Inatnictlon  that  plaintiff  cannot 
recover  for  any  act  of  tbeln  la  properly  refuaad. 
Ohio  ft  U.  B.  Co.  T.  Stein  (1894)  140  Ind.  61, 
89  N.  B.  246 ;  Morrisey  Hughes  (1898)  66 
YL  668,  27  Atl.  206. 

An  Instruction  to  tha  effect  that  If  the  ex- 
cessive speed  of  the  train  contributed  to  cause 
an  accident  the  plaintiff  could  not  recover  Is 
rightly  refused  where  the  essential  cause  of  the 
accident  was  a  defective  wheel.  Houston  ft  T. 
0.  B.  Co.  V.  Kelly  (1806;  Tex.  Civ.  App.)  86 
S.  W.  878. 

Where  the  plaintiff  avers  that  he  was  injured 
through  the  negligence  of  railroad  receivers  In 
falling  to  maintain  a  safe  track,  and  adduces 
evidence  In  support  of  his  averment.  It  Is  not 
error  to  refuse  an  Instruction  to  the  effect  that 
be  cannot  recover  "If  his  Injury  was  caused 
by  tbe  negligence  of  the  engineer."  The  word 
"solely"  should  he  Inserted  before  "caused"  to 
make  such  a  charge  proper.  Missouri,  K.  ft  T. 
B.  Co.  V.  Woods  (1894 ;  Tex.  Civ.  App.)  25  8. 
W.  741. 

There  Is  no  error  In  a  cbaiie  to  the  elfect 
that  the  plaintiff,  a  flmman.  Is  entitled  to  re- 
cover for  Injuries  caused  by  the  derailment  of 
his  engine,  "If  one  of  tbe  proximate  causes  of 
the  accident,  without  which  It  would  not  have 
happened."  was  the  onaafa  condition  of  a  wheel 
or  a  brake,  "notwltbatandlng  the  ne^^lgence  of 
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the  engineer  or  brakeman  msy  have  contributed 
to  the  accident."  Sych  a  charge  does 
amount  to  a  direction  to  find  for  tbe  plaintiir 
under  tha  supposed  circumstances,  "althouea 
the  negligence  of  the  fellow  servaatK  may  haT« 
caused  tbe  Injury."  St.  Louis  ft  8.  F.  R.  Co. 
V.  UcClain  (1891)  80  Tex.  83,  IS  8.  W.  789. 

An  Instruction  that  a  braft«nan  Injured  while 
coupling  could  not  recover  If  his  Injury  was 
caused  by  the  negligence  of  the  engineer,  and 
that  no  liability  attached  unless  tbe  "defendant 
alone  was  negligent,"  and  "Its  negligence  pro- 
duced the  Injury,"  Is  snfflclently  faTwrable  to 
the  defendant.  Wright  t.  Southern  P.  B.  Co. 
(1896)  14  Utah,  883,  46  Pac.  374. 

Any  complaint  la  good  against  demurrer  If  It 
alleges  facta  reasonably  auaceptlble  of  tbe  con- 
struction that  the  injury  was  caused  by  the  com- 
btned  negllgenpe  of  the  master  and  a  fellow  aerr- 
ant.  Young  v.  Shickle,  H.  ft  H.  Iron  Co.  (1890) 
103  Mo.  324,  16  S.  W.  771  (complaint  held  sof- 
flcient  which  ahowed  that  a  platform  was  not 
protected  by  railing — that  a  fellow  servant  raa 
againat  plaintiff  and  knocked  him  off). 

A  complaint  which  alleges.  In  substance;  that 
a  following  train  struck  and  splintered  the  car 
in  which  the  plalntllT,  a  brakeman,  was  trav- 
eling, and  that  such  car  was  Improperly  con- 
structed,— as  that  It  had  no  door*  or  wlndom 
at  the  Old,  or  cupola  on  the  top,  Ihroosb  whkh 
approaching  danger  could  be  seen, — 1>  demur- 
rable, since  It  falls  to  show  In  what  way  the 
conatructlOQ  of  the  car,  as  well  as  the  negligence 
of  the  servants  on  tha  following  train,  was  aa 
efficient  cause  of  the  Injury.  For  aa^t  that 
appears  from  the  averments,  such  an  aceldat 
might  have  happened  If  the  company  had  fur- 
nished the  kind  of  car  suggested  by  tbe  plain- 
tiff. Luta  v.  Atlantic  ft  P.  B.  Co.  (1882)  6  N. 
M.  400,  16  L.  B.  A.  819,  80  Fnc.  912  (tw» 
judges  dissented).  , 

In  order  to  establish  a  right  to  recover  upon 
this  theory,  the  servant  must  show  that  tbe 
accident  would  not  have  occurred  unless  the 
master  bad  been  ne^lgent.  (Whlttakec  t.  Dela- 
ware ft  H.  Canal  Co.  [1888]  40  Hun.  400,  8 
N.  T.  Supp.  576)  ;  and  the  Jury  should  be  a» 
instructed.  McCabe  v.  Brainard  (1897)  17 
App.  DiT.  45,  44  N.  Y.  Supp.  964. 

Any  chnrge  the  effect  of  which  Is  to  Induce 
in  the  mLnda  of  the  Jury  the  belief  ttaa.t  If  tbe 
master  was  guilty  of  any  negligence  whatever 
he  Is  liable,  even  though  the  accident  would 
have  occurred  without  such  negligence,  la  ei^ 
roneoua.  Uall  v.  Cooperstown  &  S.  Y.  B.  Co. 
(1888)  49  Ilun,  376,  8  N.  Y.  Supp.  584.  In 
this  case  the  court  sustained  an  exception  to  a 
charge  which  was  substantially  to  this  effiBet : 
That  If  the  Jury  found  that  there  was  negllsence 
on  the  part  of  tbe  delluqueut  coservant,  and  also 
negligence  on  the  part  of  the  defendant,  then 
the  defendant  was  Uahle  for  the  reason  that  if 
the  Injury  was  the  result  partially  ot  the  nesli- 
gduce  of  a  coemployee,  and  partially  of  the  <Mnls- 
aion  of  tbe  defendant  In  not  taking  the  necea- 
onry  or  proper  precautions  to  protect  tbe  •err- 
ant, then  tlie  negligence  of  the  coaervant  would 
not  relieve  the  defendant. 

d.  Ittuatrtitive  auet  as  to  eOtto«rrent  nmoUffemee, 

The  cases  cited  below  In  which  the  prfndplea 
exfrialned  In  the  last  subdivision  were  applied, 
are  claaaihed  under  headlnga  IndlcatlTe  of  Uw 
nature  of  the  antecedent  breach  of  duty  by  tbe 
mantar.  The  character  of  the  fellow  eemiit'B 
dellniiiiency  Is  alno  stated.  Where  nothing  Is 
said  expressly  as  to  the  result  of  tbe  det'isioBa. 
It  la  to  he  understood  that  the  aezTant  was  held 
to  be  entitled  to  recover. 
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1.  i«  rupeet  to  an  order  or  other  offleUa  act  of 
a  vfoo  prtnofpol  hg  virtue  of  Ma  nmk. 

Bm^  ceoerallr,  note  to  O'Netl  t.  Oreat  Nortbetn 
B.  Co.  (1900:  HlDD.)  61  i;.  B.  A.  684,  as  to 
diBtlnctlon  between  official  and  nooofflclal  acta 

Negllgeace  of  a  fellow  oerraBt,  combined  with 
a  neffllgcnt  order  of  the  employer  to  produce  an 
lojary  to  an  emploree,  vlll  not  Felleve  the  em- 
ployer from  liability.  Lago  t.  Walsh  (1898)  98 
Wis.  348.  74  N.  W.  212;  Flttsbargb,  C.  &  St. 
L.  B.  Co.  T.  Henderson  (1882)  37  Ohio  8L 
C49  (by  special  order  of  the  superintendent, 
which  was  unreasonable,  a  construction  train 
was  allowed  to  stmnd  on  t^  track,  and.  tbroogb 
the  aeffUgmcfi  of  a  "■g"*^ff  sent  to  give  waning 
of  t&«  iq^proadi  of  other  trains,  was  ran  Into 
to  the  injury  of  a  trainman). 

A  conductor's  ordering  a  train  to  ran  by  a 
station  where  a  section  foreman  Is  waiting  to 
Sin  Information  of  a  deCeetlTa  bridge,  after 
knowledge  that  tbwa  are  dlsaatroos  floods  and 
washouts  upon  the  road,  Is  the  proximate  cause 
of  the  breaking  of  the  train  through  such  bridge, 
DotwlthBtandlng  the  engineer  falls  to  see  a 
danger  signal  near  the  bridge  and  himself  stop 
the  train  at  the  bridge,  where  the  engineer  may 
have  Inferred,  or  does  Infer,  that  the  conductor 
learned  there  was  no  more  danger  ahead,  and 
no  need  to  stop  and  Inquire.  TJnlon  P.  R.  Co.  v. 
Callaghan  (1893)  6  C.  C.  A.  205,  12  U.  S.  App. 
641.  56  Fed.  988.  The  court  said:  "The  neg- 
ligence of  the  engineer  was  not  an  Interrenlng 
cause  that  Interrupted  or  turned  aside  the  nat  . 
nral  sequence  of  eventa  or  prevented  the  nat> 
ural  and  probable  effect  of  tbe  conductor's  neg- 
ligence. It  simply  failed  to  Interpose  the  en- 
gineer's care  to  prevent  this  probable  resolt, 
and  left  the  natural  segnenee  of  events  to  how 
on  undisturbed  to  the  fatal  effect.  It  may  be 
true  that  If  the  engineer  had  obeyed  the  danger 
signal  on  the  track,  or  bed  seen  the  damage  to 
the  bridge,  and  had  stopped  the  train,  the  ac- 
cident would  not  have  happened;  but  his  failure 
was  but  the  concurring  or  succeeding  negligence 
of  a  servant,  which  permitted  the  conductor's 
breach  of  duty  to  work  out  undisturbed  the 
dleastrons  result  of  which  It  was  the  primary 
and  efficient  cause." 

A  Special  finding  that  an  Injury  was  eaased 
tj  the  carelessness  of  a  coemployee  in  assisting 
the  idalntiK  to  carry  out  an  order  Involving 
danger  will  not  Justify  a  court  in  entering  judg- 
ment tor  the  defendant  In  tbe  face  of  a  general 
verdict  for  the  plaintiff.  "It  is  not  the  law  that 
If  a  master  wrongfully  put*  his  servant  In  dan- 
ger, to  co-operate  vltb  another  servant,  that 
the  carelessness  of  the  latter,  co-operating  with 
the  danger,  discbarges  the  maater  from  respon- 
Hlblllty."  Gall  V.  Beckstein  (1896)  66  IlL  App. 
478. 

As  a  conductor  has  full  control  of  hla  train, 
and  Is  sble  to  stop  It  If  tbe  engloieer  under- 
takes to  run  pnat  a  certain  station  in  violation 
of  tbe  time-card  rules,  a  colilslon  which  re- 
sults from  such  negligence  la  deemed  to  be  in 
part  attributable  to  the  conductor's  breach  of 
daty.  Illinois  C.  B.  Co.  v.  Spenee  (1893)  93 
Tenn.  173,  23  8.  W.  211. 

A  railroad  company  is  liable  Cor  an  injury  to 
an  engine  bostler  caused  by  tbe  negligence  of 
tbe  yard  master  In  sending  blm  forward  with 
the  engine  on  a  track  upon  which  he  has  thrown 
some  box  cars  in  charge  of  a  brakeman,  although 
the  neffllgcnce  of  sucb  brakeman  In  bringing  the 
cars  too  close  to  a  switch  on  wbicb  such  bost- 
ler Is  directed  to  take  bis  engine  contributes  to 
the  Injury.  Norfolk  &  W.  R.  Co.  T.  PbelpB 
<  1894)  90  Va.  S65,  19  8.  E.  652. 

A  railroad  company  Is  not  liable  for  Injuries 
■astalned  by  a  brakeman  ordered  by  his  superior 
to  make  a  coupling,  If  the  accident  was  occa- 
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rionett  1^  tbe  negligence  of  the  engineer  or  fire- 
man In  falling  to  heed  signals;  but  if  their  neg- 
ligence concurred  with  that  of  the  superior,  who 
had  promised  to  stop  the  car  in  time  to  avoid 
barm  to  the  brakeman,  then  the  company  Is 
liable.    Louisiana  Extension  R.  Co.  v.  Carstens 

(1898)  19  Tex.  Civ.  App.  190,  47  S.  W.  36. 
An  employee  raptnied  while  attempting  to 

support  one  end  of  a  switch  point  being  onloaded 
from  a  car  may  recover  therefor,  although  the 
negligence  of  fellow  servants  In  lifting  too 
quickly  contributed  thereto,  when  tbe  negligence 
of  tbe  foreman  (a  vice  principal  under  the  stat< 
ute),  who  failed  to  give  assistance  as  he  had 
been  doing,  was  a  concurrent  cause  of  tbe  In- 
jury.   Missouri,  K.  A  T.  R.  Co.   v.  Hannlg 

(1899)  20  Tex.  Civ.  App.  649,  49  8.  W.  116. 
See  also  Augusta  v.  Owens  (1900)  111  Oa. 

464,  36  8.  B.  830  (superintendent  negligently 
ordered  plalntllTs  fellow  servant  to  do  certain 
work,  and  the  Injury  was  caused  Immediately 
by  the  negligence  of  that  fellow  servant)  :Uavid- 
son  V.  Cornell  (1800)  31  N.  Y.  8.  B.  982.  10 
M.  Y.  Supp.  521,  Reversed  in  (1892)  132  N.  Y. 
228,  30  N.  B.  673,  but  not  on  this  point  (uasafe 
method  of  constructing  scaffold  prescribed — 
work  negligently  carrted  out  by  servants) ;  Nor- 
rls  V.  Illinold  C.  B.  Co.  (1900)  88  111.  App.  614 
(negligent  order  of  a  vice  principal  co-operated 
with  a  nouoIllcl.-iJ  act — failure  to  put  out  a  alg- 
nal  light  to  warn  incoming  trains  that  track 
was  obstructed)  ;  Houston  *  T.  C.  R.  Co.  v. 
White  (1900)  28  Tex.  Civ.  App.  280,  56  S.  W. 
204  (foreman  of  switching  crew  a  vice  principal 
under  Texas  atatute — signalled  to  pull  a  de- 
railed car  In  the  direction  of  plaintiff — negll- 
^nce  was  that  of  a  switchman). 

2.  In  regard  to  the  nonperformance  of  m  ttatu- 

torv  dutif. 

The  following  extract  from  tbe  opinion  In 
Cayser  v.  Taylor  (1867)  10  Gray,.  274,  60  Am. 
Dec.  317,  is  self-explanatory:  "The  very  ol>- 
ject  and  purpose  of  a  safeguaad  like  tbe  fusible 
plug  are  protection  against  the  occasional  care- 
lessness and  negligence  of  the  engineer.  It  Is 
Intended  to  be  in  some  degree  a  substitute  for 
his  vigilance — to  keep  watcb  If  he  nods.  To 
say  that  the  master  should  not  be  responsible 
for  an  Injury  which  would  not  have  happened 
had  a  safeguard  required  by  law  been  us^  be- 
cause tbe  engineer  was  nerllgent,  would  be  to 
say,  in  substance  snd  effect,  that  be  should  not 
be  liable  at  all  for  an  Injury  resulting  from 
tbe  failure  to  use  It."  See  also  Morris  v.  Stan- 
field  (1898)  81  HI.  App.  264  (boy  employed  un- 
der the  atatatory  age  was  pulled  by  a  fellow 
servant  Into  tbe  position  where  he  was  In- 
jured). 

3.  In  reapeat  to  a  defective  roadbed  on  ralltoava. 

Franklin  v.  Winona  i  St.  P.  B.  Co.  (1887) 
37  Minn.  409,  S4  N.  W.  898  (negligence  of  rail- 
way company  In  not  covering  an  open  culvert 
where  couplings  had  to  be  made  concurred  witb 
negligence  of  conductor  In  requiring  coupling 
to  be  made  at  that  place)  ;  Gulf,  C.  ft  S.  F.  R. 
Co.  V.  Pettis  (1888)  69  Tex.  689.  7  8.  W.  93 
(railroad  company  not  excused  for  Its  breach 
of  duty  in  allowing  rotten  ties  to  remain  In  its 
track  by  tbe  fact  tiiat  the  trackmen  were  negli- 
gent In  fiUlIog  to  notify  It  In  time  to  avert 
an  accident  fiom  the  defect.  It  seems  to  have 
been  assumed,  thoagb  the  point  nos  not  dis- 
cussed, that  the  company  had  consti-uctive 
knowledge  of  the  defects)  ;  MlsBouri,  K.  &  T.  R. 
Co.  V.  Wooda  (1894;  Tex.  Civ.  App.)  25  S.  W. 
741  (defective  roadbed — disregard  of  signals  by 
engineer)  ;  Houston  ft  T.  C.  R.  Co.  v.  Kelly 
(1836;  Tex.  Civ.  App.)  35  S.  W.  878  (derailment 
due  to  defective  wheel  and  track  combined  with 
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fast  rannlng  ot  train)  ;  Trinity  &  8.  B.  Co.  r. 
Brown  (18U8:  Tex.  CIt.  App.)  46  8.  W.  926 
(&Eind  allowed  to  accumulate  on  the  track — 
train  run  at  a  reckleBS  rate  of  apeedj;  CIvde 
T.  Hlchmond  &  D.  R.  Co.  (1894)  59  Fed.  394 
(defective  rail — undue  speed  ot  train)  ;  Smith 
T.  Memplila  &  L.  R,  Co.  (1883)  IS  Fed.  304 
^similar  facta)  ;  8tetl«r  v.  Chlcapi  %  N.  W.  R. 
Co.  (187U)  40  Wlk  407,  1  N.  W.  112  (1880) 
40  Wis.  dOO,  6  N.  W.  303  (atmllar  facts)  ; 
Morrlaey  v.  Hughes  (18'J3)  65  Vt.  663.  27 
Atl.  20o  (blocking  of  rails  at  the  top  ot 
an  Incline  was  defective — truck  mnnlng  on 
thoAo  rails  was  run  negUgentlj). 

A  railroad  company  Is  liable  for  Injnrlca 
to  a  brnkeman  while  performing  bis  duty  of 
keeping  a  passenger  off  the  step,  by  being  struck 
by  a  train  upon  another  track  at  a  curve  where 
the  tracks  were  too  close  together  for  the  safe 
passage  of  trains,  attboagb  the  engineer  of  one 
of  the  trains  was  negligent  in  undertaking  to 
pass  at  that  point.  Mulvaney  v.  Brooklyn  City 
B.  Co.  (1892)  1  Misc.  426.  21  J<I.  Y.  Supp.  427. 

In  Torlan  T.  Rlchmtmd  ft  A.  R.  Co.  (18S7)  84 
Va.  102,  4  S.  B.  830,  a  section  master  was  re- 
garded as  vice  principal  la  respect  to  the  re- 
pair of  the  track  and  as  a  mere  servant  in  re- 
spect to  algnaling  trains  to  slacken  speed  where 
the  repairs  were  ^Ing  on.  This  is  the  theory 
of  the  cases  as  explained  In  Norfolk  k  W.  R. 
Co.  V.  Nuckola  (1696)  91  Vs.  195,  21  B.  B.  842. 

4.  /»  reapeet  to  tefeaUv*  twfMtn. 

St.  LoniB,  1.  M.  &  S.  B.  Co.  v.  Needham  (1895) 
Ifl  C.  C.  A.  457,  82  U.  S.  App.  636,  60  Fed.  823 
(Injury  caused  by  neglect  ot  a  railroad  company 
to  maUitain  a  target  apon  a  switch  negligently 
left  open  by  fellow  servants) ;  Bennett  v.  Long 
Island  B.  Co.  (1807)  21  App.  Dlv.  26,  47  N.  T. 
8npp.  268  (train  operated  at  excessive  speed 
was  run  Into  an  open  switch  not  provided  with 
a  target)  :  Stncke  v.  Orleans  R.  Co.  (1898)  SO 
I4L  Ann.  188,  23  So.  342  (tdlow  servant  al- 
lowed car  to  ran  Mito  siding  through  a  defective 
switch  and  hurt  a  car  repairer  who  bad  not  re- 
ceived any  warning  as  to  the  risks  arising  from 
the  condition  of  the  switch)  ;  Georgia  R.  &  Bkg. 
Co.  V.  Oaks  (1874)  62  Ga.  410  (defective  switch 
— negligent  management  of  train)  ;Chicago  &  A. 
R.  Co.  V.  House  (1608)  172  III.  601,  50  N.  E. 
161.  Afflrmlng  (1806)  71  111.  App.  147  (switch 
not  provided  wltb  signal  light  was  left  open  by 
coservant.  and  ran  Into  by  train  moving  at  an 
unlawful  rate  of  speed)  ;  Ellingson  v.  Chicago 
ft  A.  R.  Co.  (180S)  60  Mo.  App.  679  (switch 
light  was  not  provided — Degligence  ot  brakeman 
In  misplacing  switch  and  signaling  for  train  to 
come  on  caused  collision)  ;  Uonmoutb  Htn.  ft 
Mtg.  Co.  V.  Erllng  (1892)  46  111.  App.  411 
(brukpman  Injured  by  the  want  of  a  lamp  on  a 
switi-hstand — engineer  knew  of  defect,  but 
failed  to  Impart  his  knowledge  to  the  plain- 
tiff), 

6.  In  respect  to  dangerou»  objeott  olose  to  rofl- 

wat/  track*, 

Howe  V.  St.  Clalr  (1884)  8  Tex.  Civ.  App. 
101,  27  8.  W.  800  (dangerous  objects  not  re- 
moved— strain  negligently  operated)  :  North  Chi- 
cago Street  R.  Co.  v.  Dudgeon  (1890)  83  III. 
App.  S28,  Affirmed  In  (1000)  184  III.  477.  56 
N  E,  796  (pile  of  stones  left  near  trnck — 
grlpman  started  car  before  plntotlff  had  got  a 
proper  footing  thercou). 

The  fact  that  a  track  walker  has  failed  to  do 
his  duty  In  giving  nottco  of  a  possible  dnn^rer  to 
tmlns  from  the  falling  ot  a  rock  near  the  track 
will  not  excuse  the  company  if  it  does  actunlly 
fall.  The  coiupaiiy  being  bound  to  remove  such 
a  danger,  a  breach  of  Its  duty  In  tUla  i-eapect 
la  not  to  be  condoned  because  the  servant  de- 
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PBted  to  look  out  for  the  danger  has  alio  (alM 
In  his  duty.   Bean  v.  Weatern  N.  C.  R.  Cs. 

(1890)  107  X.  C.  731.  1-2  S.  £.  000.  Compan 
last  case  cited  In  preceding  subdivision,  and 
Halt,  C.  &  S.  F.  U.  Co.  y.  Pettis  (1888)  Cfi  Tes. 
089,  7  S.  W.  98,  VIII.  d,  2,  supra. 

6.  In  i-espeot  to  defeotive  brUt^et, 

Elmer  v.  T,ocke  (188S)  135  Uass.  676  (defect- 
ive trestle  gave  way  uuder  train  allowed  to  es- 
cape from  control)  ;  Carney  v.  Caraquet  R.  Co. 
(1880)  29  N.  B.  426  (roadmaster  ordering  train 
to  be  taken  over  a  defective  bridge). 

7.  In  rcaptct  to  the  improper  maktng  mp  of 

trcrfna. 

Hoon  V.  Richmond  ft  A.  B.  Co.  (1884  )  78  Ta. 
745,  49  Am.  Kep.  401  (train  run  at  undae 
speed).  This  Is  the  theory  ot  the  cases  as  ex- 
plained lo  Norfolk  ft  W.  R.  Co.  v.  Nuckola 
(1895>  91  Va.  11>5,  21  S.  E.  342.  Bat  the  mak- 
ing up  of  trains  la,  by  most  of  the  aatborltle^ 
deemed  to  be  a  mm  detail  of  tbe  work.  See  T. 
o,  1.  supra. 

8.  In  ntpeet  to  the  iranf  of  proper  Mpfttfair  of 

the  place  of  ieork. 

Inner  v.  St.  Louis  Brewing  Co.  (1897)  69  Uo. 
App.  17  (no  proper  arrangements  for  lighting 
a  passageway — ^tbe  mnlt  being  that  the  plalntlt 
fell  through  a  trap  door  left  open  by  a  fellow 
servant,  which  he  might  have  discovered  bet  < 
for  the  obscurity)  ;  Swift  ft  Co.  v.  O'Neill  (1899) 
88  III.  App.  162,  Affirmed  (1000)  187  III.  337. 
68  N,  B.  416  (plaintiff  run  dowo  by  a  track 
in  an  Imperfectly  lighted  alley). 

0.  In  reapeot  to  uncovered  mocMnery. 

Pullman's  Palace  Car  Co.  v.  Harkina  (1883> 
5  C.  C.  A.  329.  17  U.  8.  App.  22,  55  Fed.  032 
(fellow  servant  ordered  plaintiff  to  work  near 
an  unguarded  ahaft). 

10.  In  reepcet  to  defeetioe  eeaffoU*. 

Drommto  t.  Hogan  (1801)  193  lUas.  29,  26 
N.  B.  287  (dropping  of  atane  subjected  a  de- 
fective staging  to  an  Increased  strain)  ;  Cote  v. 
Warren  Mfg.  Co.  (1890)  63  N.  J,  L.  626,  44 
Atl.  647  (coaervant  lowered  himself  down  onto 
a  defective  scafTold,  which  gave  way)  ;  Ban- 
Qon  V.  Sanden  (1896)  68  III.  App.  164  (failore 
of  master  to  discover  defect  in  scaffold  eoa- 
curred  with  negligence  of  fellow  servant  la 
throwing  down  a  load  of  stones  on  it  In  such  a 
violent  manner  aa  to  make  It  fall). 

11.  In  respect  to  other  abnormol  danpera  of  the 
place  of  worh. 

Ueweeae  v,  Heramec  Icon  Mln.  Co.  (1805)  128 
Ho.  423,  31  S.  W.  110  (plaintiff  set  to  work  la 
a  place  where  stones  were  constantly  falling — 
fellow  servant  failed  to  keep  watch  for  tbemi; 
Hancock  v.  Keene  (1892)  6  Ind.  App.  408.  SS 
N.  E.  820  (coemployee's  negligence  In  blasting 
caused  injury  to  plaintiff  required  to  work  in 
an  unsafe  tnnnel)  ;  Crowell  v.  Thomas  (18951 
00  Han,  103,  35  N.  Y.  Supp.  986  (explosion  oc- 
curred where  steam  was  incaatlonsly  let  Into  a 
barrti  used  for  heating  water,  the  vat  of  whieh 
by  the  negligence  of  the  defendant's  manager 
had  been  left  plugged)  ;  Tetberton  v.  United 
States  Talc  Co.  (1899)  41  App.  Dlv.  613.  58 
N.  T.  Supp.  55  (dangerous  plilar  brought  down 
In  a  mine  by  an  excessive 'blast  put  In  by  a  co- 
servant)  :  I-auter  v.  Duckworth  (1898)  19  Ind. 
App.  535.  48  N.  E.  864  (steam  negligently  ad- 
mitted Into  defective  wnste  pipe)  :  Ragley  v. 
Cunsolldnted  Gas  Co.  (1805)  13  Misc.  6.  34 
N.  Y.  Supp.  187  (negligence  of  foreman  allowed 
a  tank  to  move  unsteadily  while  It  irtm  being 
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'feolited,  tbe  coiuequeDce  being  that  It  dislodged 
■omc  planks  from  a  scaffold  and  the;  fell  on 
plain tlS — Einper!ncumbenc7  of  the  plank  held 
to  be  a  concurring  cause  of  tbe  accident)  ; 
jPzepka  T.  American  Glacoae  Co.  <1895)  11  Mlac. 
131,  SI  N.  Y.  Supp.  1019  {delectire  Inaulatlon 
of  electric  wlrea  caused  a  fire — fellow  BarTanta 
were  negligent  In  falling  to  put  It  out). 

The  contlnaed  flow  of  burning  oil,  which 
-wonld  have  been  at  once  checked  except  for  the 
fliaater'B  n^llgnit  failure  to  proTlde  tbe  osoal 
factlltiefl  for  ciiitlog  off  the  supply,  la  the  proxl- 
BUte  cause  which  will  render  blm  liable  In  case 
of  iojor;  reaulting  therefrom  to  a  Beirant,  al- 
though tbls  would  not  have  happened  If  a  fellow 
servant  bad  not  alao  been  negligent  in  falling 
to  cut  off  tbe  supply  h;  tbe  uae  of  tlie  less  ade- 
quate facilltiea  that  did  exist.  Pullman  Palace 
Car  Co.  T.  Laack  (1892)  148  111.  242,  18  L.  B. 
A.  216,  82  N.  D.  285. 

A  master  must  respond  in  damages  for  an 
Injury  caused  by  a  heavy  object  which  was  al- 
lowed to  fall  oD  the  plaintiff  by  a  coBervftnt, 
wbere  tbe  plaintiff  was  set  at  work  in  a  place 
where  there  was  danger  of  the  fall  of  such 
ofojecta    Tbe  Magdallne  (1898)  91  Fed.  788. 

12.  In  respect  to  defective  raUteay  ears. 

New  Jersey  &  N.  Y.  K.  Co.  v.  Xwesg  (1892)  1 
C.  C.  A.  428.  1  U.  S.  App.  96,  48  Fed.  723.  Af: 
firming  (18»1)  46  Fed.  160  (car  run  at  Improper 
speed  conld  not  be  stopped  In  time  to  avoid  a 
colllalon  owing  to  Its  brakes  being  defective)  ; 
Lilly  V.  New  York  0.  &  H.  R.  B.  Co.  (1887)  107 
N.  Y.  666,  14  N.  E.  503  (coservants  negligently 
ran  carii  against  a  Btationarr  one  and  eo  caased 
am  Injury  which  would  not  have  been  received 
If  the  stationary  car  bad  not  moved  a  consld- 
-eraole  distance  on  account  of  Its  brake  being 
-def(v-tlve>  ;  St.  Louis  &  S.  F.  R.  Co.  v.  McClain 
(laOl)  80  Tel.  86.  IB  8.  W.  789  (train  with  a 
•defective  wheel  was  run  down  a  grade  too 
fast)  ;  Houston  &  T.  C.  R.  Co.  v.  Kelly  (1836 ; 
Tex.  CiT.  App.)  86  S.  W.  878  (car  with  defect- 
Jre  wheel  run  too  fast)  ;  Ransier  v.  lUnneapotls 
ft  St.  L.  R.  Co.  (1884)  82  Minn.  831,  20  N.  W. 
332  (use  of  defective  brake  by  brakeman  after 
discovering  its'  condition  caused  a  collision  be- 
tween sections  of  train  whteb  bad  aeparated  on 
M  descending  grade)  ;  Holllngsworth  v.  Long  is- 
land R.  Co.  (1896)  91  Hun,  641,  36  N.  Y.  Supp. 
1126  (car  with  defective  brake  negligently  man- 
aged) ;  UlssonrI,  K.  &  T.  R.  Co.  v.  Ruins  (1897  ; 
Tex.  ClT.  App.)  40  S.  W.  635  (servants  negll- 
gently  set  cars  with  defective  brakes  In  motion 
on  an  excessively  steep  grade)  ;  International 
it  G.  N.  R.  Co.  V.  Sipole  (1895 ;  Tei.  Civ.  App.) 
29  S.  W.  686  (injury  caused  partly  by  want  of 
k&ndhold  and  partly  by  leaving  cars  so  close 
to  tbe  end  or  siding  as  to  be  dangerous  to  msa 
on  trains  on  tbe  main  track)  ;  Southern  F.  R. 
Co.  T.  Leaab  (1893)  2  Tex.  Ot.  App.  68,  21  S. 
VT.  563  (plaintiff  working  aa  fireman  of  pUe- 
drlvpr  engine  was  thrown  off  by  a  Jolt  received 
from  a  moving  car,  because  there  was  notbing 
to  bold  onto  when  tbe  shock  came). 

Failure  to  furnish  suitable  appliances  for 
coupling  cam.  although  tbe  negligence  of  a 
fellow  servant  also  contributes  to  produce  the 
Injury.  Norfolk  &  W.  R.  Co.  v.  Ampey  (1896) 
93  Va.  108,  25  S.  E.  226  (Injury  to  brakeman 
caused  both  by  defective  couplings  and  by  ex- 
cessive speed  with  which  cars  were  brought  to- 
ypf^her);  Gulf,  C.  &  S.  F.  H.  Co.  v.  Klzzish 
(1893)  86  Tex.  81,  23  S.  W.  678,  Reversing  4 
Tex.  Civ.  App.  382,  22  S.  W.  110,  26  S.  W.  242 
(defect  In  air  brakes  which  allowed  cars  to 
stnrt  on  a  grade  and  roll  against  the  car  which 
plaintiff  was  repairing,  combined  with  negll- 
K^nce  of  another  car  repairer  or  a  brakeman  In 
falling  to  secure  tbe  cara  by  band  brakes); 
Donohas  v.  Brooklyn  City  B.  Co.  (1881)  38  N. 
£4  L.  R.  A. 


Y.  S.  R.  485,  14  N.  T.  Supp.  639  (Injury  catised 
to  coupler  partly  by  defective  buffers,  and  partly 
by  backing  of  engine  with  undue  speed). 

An  employee  may  recover  for  Injuries  sua. 
talned.  notwithstanding  the  contributory  negli- 
gence of  a  coemployee.  If  the  Diligence  of  the 
employer  CMitriboted  to  tbe  injury.  Interna- 
tloual  &  G.  N.  E.  Co.  v.  Bouati  (1898;  Tex.  Civ. 
App.)  48  S.  W.  767  (defective  couplings — engine 
negligently  backed)  ;  International  &  G.  N.  R. 
Co.  v.  Zapp  (1899;  Tex.  Civ.  App.)  49  8.  W. 
673  (defective  bumper  beam— cars  negligently 
managed)  ;  ElUa  v.  New  York,  L.  B.  &  W.  R.  Co. 
(1884)  95  N.  Y.  546  (brakeman,  trying  to  escape 
from  an  Impending  rear  collision  with  a  follow- 
Ing  train,  might  have  succeeded  If  the  buffera 
between  his  own  and  the  next  preceding  car  liad 
not  been  so  defective  as  to  allow  the  cars  to 
come  together  and  crush  him  when  the  colllaion 
occurred ;  case  held  to  be  for  Jury)  ;  UcMabon 
V.  Henning  (1880)  1  UcCrary,  516,  3  Fed.  363 
(cars  with  detective  bumpers  were  run  together 
with  dangerous  speed)  ;  Delude  v.  St.  Paul  City 
R.  Co.  (1883)  56  Minn.  63,  66  N.  W.  461  (alm- 
ilar  facU)  ;  Chicago  &  N.  W.  B.  Co.  v.  OUllBon 
(1S98)  173  III.  264,  50  N.  B.  667,  Affirming 
(1887)  72  III.  App.  207  (accident  caused  partly 
by  mismanagement  of  engineer  In  stopping  the 
forward  section  of  a  train  after  It  had  sepa- 
rated owing  to  defects  in  a  draw-bar)  ;  Galves- 
ton, H.  &  8.  A.  B.  Co.  V.  Sweeney  (1896)  14 
Tex.  Civ.  App.)  216,  36  S.  W.  800  (similar 
facts)  ;  Richmond  &  D.  R.  Co.  v.  George  (1S8I) 
88  Va.  223,  13  S.  B.  429  (coupling  was  detect- 
ive— engineer  backed  without  a  signal)  ;  Terre 
Haute  Jc  I.  R.  Co.  v.  Mansbnger  (1895)  12  C.  C. 
A.  574.  24  U.  S.  App.  651.  66  Fed.  196  (acci- 
dent due  partly  to  a  defective  coupling  pin,  and 
partly  to  the  negligence  of  an  engineer  In  back- 
ing cars  down  grade  too  rapidly)  ;  Towns  v. 
Vlcksburg,  8.  &  P.  B.  CO.  (1885)  37  La.  Ann. 
630  (uae  of  can  of  such  unequal  height  as  to 
render  their  buffers  useleaB  concurred  with  neg- 
ligence of  en^neer  In  backing  cars  for  coupling, 
at  an  improper  speed)  ;  Browning  v.  Wabash 
Western  B.  Co.  (1894)  124  Mo.  B5,  24  S.  W. 
731.  Affirmed  In  27  8.  W.  644  (vice  principal  al- 
lowed brake  staffs  to  be  removed,  and  left  cars 
heavily  loaded  near  tbe  top  of  a  heavy  grade — 
negligence  of  fellow  servant  consisted  in  not 
seeing  that  tbe  cars  were  all  coupled  before  back- 
ing tbe  engine  against  them,  and  In  throwing 
the  switch  so  that  they  ran  onto  the  main 
line). 

In  Louisville,  N.  A.  A  C.  B.  Co.  Berkey 
(1894)  136  Ind.  181,  86  N.  E.  S,  It  was  laid 
down  that  the  negligence  of  a  coemployee  In 
falling  to  Inspect  the  couplings  on  a  train  will 
not  relieve  a  railroad  company  from  liability 
for  the  death  of  a  brakeman  due  to  defective 
couplings,  wboae  unfitness  was  known  to  the 
company,  or  could  have  been  known  with  rea- 
sonable dttlgence.  The  opinion  relies,  without 
any  clear  differentiation,  both  upon  the  doc- 
trine as  to  concurrent  negligence,  and  upon  tbe 
rule  that  the  employee  performing  the  duty  of 
inspection  is  a  vice  principal. 

13.  In  respect  to  defective  tooomoHvea. 

Where  a  locomotive,  tbe  valves  of  which  have 
been  leaking  for  several  months,  to  tbe  knowl- 
edge both  of  the  company's  superintendent  and 
of  the  engineer,  la  left  unattended  by  tbe  lat- 
ter without  his  taking  certain  precautions  which 
would,  as  he  knew,  have  prevented  tbe  escape  of 
uteam  Into  tbe  cylinder,  the  company  Is  liable 
for  Injuries  received  by  a  car  repairer  as  a  re- 
sult of  tbe  locomotive  being  set  In  motion 
such  an  escape  of  steam.  Cone  v.  Delaware,  L. 
A  W.  R.  Co.  (1880)  81  N.  T.  206,  87  Am.  Bep. 
491,  Afflrmlng  (1878)  IB  Hon,  172.  ^ 
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Where  the  plaintiff,  while  cleaning  the  aah 
pan  of  an  engine,  was  Injured  through  Its  stid- 
den  st&rtlng  by  reason  of  a  leaking  throttle, 
the  mwe  fact  that  the  accident  would  not  have 
happened  If  a  coserrant  bad  performed  tala  duty 
of  blocking  the  wheels  will  not  prevent  a  re- 
covery. Atchison,  T.  A  8.  P.  R.  Co.  v.  Bolt 
<18S3)  29  Kan.  149.  See  alao  Son  Antonio  &  A. 
P.  IL  Co.  T.  Harding  (1896)  11  Tex.  Ctv.  App. 
497,  8S  S.  W.  878  (railroad  eompanj  held  to 
be  liable  for  the  death  of  an  engineer  caused 
In  part  by  Its  n^llgence  In  (ailing  to  keep 
the  headlight  of  the  switch  engine  In  good  con- 
dltion,  so  that  Its  position  on  the  track  might 
be  seen  from  an  approaching  train,  although  the 
yard  hands  may  have  been  negligent  In  letting 
It  stand  upon  the  track)  ;  Fowler  t.  Chicago  k 
N.  W.  R,  Co.  (1884)  61  Wis.  159.  21  N.  W.  40 
(accident  caused  partly  by  mismatched  coup- 
lings and  partly  by  negligence  ot  engineer)  ; 
Hoogh  T.  Texas  &  P.  B.  Co.  (1879)  100  D.  & 
218,  25  L.  ed.  612  (negligence  ot  railway  com- 
pany In  furnishing  defective  engtaie  concurred 
witli  negligence  of  coservants  in  sending  It  out 
on  the  road)  ;  Ohio  &  M.  R.  Co.  v.  Stein  (1894) 
140  Ind.  SI.  89  N.  E.  246  (colllsiou  caused 
partly  by  detMtiTe  condition  ot  an  wglne  and 
partly  by  mismanagement  of  the  train)  ; 
Cmtchfleld  v,  Richmond  &  D.  B.  Co.  (1877)  76 
K.  C.  320  (negligence  of  roaster  In  having  a 
defective  engine  concurred  with  that  of  the  en- 
gineer In  using  it)  ;  Louisville  &  N,  R.  Co.  v. 
Kenley  (1893)  92  Tenn.  207,  21  S.  W.  828 
(cars  of  train  suddenly  Jammed  together  by  en- 
gineer without  warning  when  brakeman  was  In 
the  act  of  putting  his  foot  upon  a  defective 
foot-rest } . 

The  liability  of  a  railway  company  should  be 
submitted  to  the  Jury  where  an  employee,  while 
engaged  in  the  performance  of  his  duties,  Is  In- 
jured by  a  rear  collision,  partly  owing  to  the 
neglect  of  a  fellow  servant  to  place  a  tali  light 
on  the  cars,  and  partly  to  the  defective  condi- 
tion of  the  locomotive,  which  disturbed  the  time 
arrangemrats  and  rendered  the  shock  of  the  col- 
Uslim  when  It  came  more  severe.  Chandler  v. 
Helbotime  *  H.  B.  R.  Co.  (1871)  8  Tlct.  L.  Rep. 
71. 

14.  In  retpeot  to  defective  liand  cotb. 

Northern  P.  B.  Co.  v.  Cbarless  (1896)  162  U. 
8.  8S9.  40  Jj.  ed.  999,  16  Sup.  Ct.  Rep.  848,  Af- 
firming (1802)  2  C.  C.  A.  880,  7  U.  8.  App.  359, 
SI  Fed.  562  (hand  car  with  defective  brake  run 
.It  excessive  speed — liability  conceded,  arguendo, 
supposing  this  combination  of  facts  to  be  estab- 
lished) ;  Uaupin  v.  Texas  &  P.  R.  Co.  (1900  )  40 
C.  C.  A.  234,  99  Fed.  49  (same  facts)  ;  Inter- 
national A  O.  N.  R.  Co.  V.  Williams  (1896 ;  Tex. 
CiT.  App.)  34  8.  W.  161,  (same  facta)  ;  Cowan  v. 
Chicago.  M.  A  St.  P.  B.  Co.  (1891)  80  Wis.  284. 
50  N.  W.  180  (section  foreman  was  negHnrent  in 
rimning  hand  car  with  a  defective  brake  past  a 
switch  after  hearing  warning  signals). 

15.  In  regard  to  defective  machinery  of  other 
kind«. 

Dixon  V.  Pittsburg  &  G.  Lumber  Co.  (1000) 
.12  La.  Ann.  1109,  27  So.  654 ;  Mexican  C.  R.  Co. 
V.  Murray  (1000)  42  C.  C.  A.  334.  102  Fed.  264 
(breaking  of  detective  hoisting  machinery  was 
followed  by  contributory  neKllgence  of  coserr- 
ant) :  Anderson  v.  The  Ashcbrooke  (ISOO)  44 
Fed.  124  (fellow  servants  continued  to  operate 
defective  tackling  with  knowledge  of  its  condi- 
tion) ;  Monmouth  MIn.  ft  Mfg.  Co.  v.  Krllng 
(1804)  148  III.  521,  86  N.  B.  117  (negligence  In 
npeiatlng  defective  machinery  for  the  proper  re- 
pair of  which  the  master  had  not  supplied 
proper  materials)  ;  Atchison,  T.  ft  8.  F.  11.  Co. 

Lannlgan  (1805)  56  Kan.  100,  42  Pac.  343 
S4L.  R.  A. 


(brakeman  Injured  while  coupling,  partly  ovlag 
to  his  lantern  furnishing  insufficient  ll^t,  aat 
partly  through  the  n^llgence  of  the  oiglneer 
in  bringing  the  cars  together  with  exceolvc 
speed)  ;  Hyers  v.  Hudson  Iron  Co.  (1888)  160 
Uass.  126,  22  N.  B.  631  (engineer  Diligent  hi 
operating  hoisting  apparatus  of  which  brake  wu 
defective)  ;  Craig  v.  Chicago  ft  A.  B.  Co.  (1893j 
64  Mo.  App.  628  (assurance  of  safrty  by  fellow 
servant,  machinery  being  inadequate  for  work  to 
be  done)  ;  Stringham  v.  Stewart  <1885}  100  N. 
Y.  Sie,  8  N.  E.  676  (defective  elevator) ;  Mc- 
Cabe  V.  Bralnard  (1897)  17  App.  Div.  46,  44  K. 
Y.  Supp.  064  (defect  In  step  of  wagim  netft- 
gently  driven)  ;  Aald  T.  Manhattan  L.  Ins.  Cb. 
(1898)  84  App.  DIv.  491,  64  N.  T.  Supp.  22S 
(dangerous  kind  of  door  in  elevator  cage  wis 
negligently  closed  by  operator  and  cau^t  pUla-  i 
tiff);  Larkln  v.  Washington  Hills  Co.  (1890)  a  I 
App.  DIv.  6,  61  N.  T.  Supp.  98  (injury  partlr 
caused  by  the  negligence  of  some  third  penoa  ' 
in  moving  an  elevator,  and  partly  by  defects  Is 
the  elevator  gate)  ;  Strauss  v.  Haberman  Mfg- 
Co.  (1898)  25  App.  Dlv.  623,  48  N.  T.  Snpp. 
1116  (defective  part  of  press,  being  left  untied 
by  the  foreman,  fell  on  the  plaintiff)  ;  Kern  t. 
De  Castro  ft  D.  Bogar  Ref.  Co.  (1889)  24  N.  I. 
H.  K.  748,  6  N.  X.  Sopp.  648  (tellnre  to  eqair 
elevator  with  proper  safety  appliances,  combined 
with  negligence  of  engineer  In  pushing  it  oS 
.when  it  had  caught)  ;  Missouri,  BL  ft  T.  B.  Cb. 
▼.  Ferch  (1698)  18  Tex.  Civ.  App.  46,  44  8.  W. 
817  (pile  drivw  not  properly  Inspected  was  op- 
erated with  a  leaky  valve)  ;  Williams  v.  Nnr 
York.  L.  U.  ft  W.  B.  Co.  (1802)  2  MIsc  30.  n 
N.  Y.  Supp.  269  (coservant  selected  a  defectire 
tool  from  among  a  stock  which  comprised  a 
good  many  which  were  known  by  the  master  t» 
be  defective)  :  Kaiser  v.  Flaccns  (1880)  138 
832,  22  AtL  88  (shaft  ran  so  loosely  that  tin 
belt  fell  off  and  struck  plaintiff — engineer  m 
also  negligent)  ;  Dodd  v.  Bell  (1807)  15  App. 
Dlv.  268,  44  N.  T.  Supp.  198  (defendant  Habit 
for  Injury  caosed  by  defective  pulley  on  which 
belt  ran,  tboagh  coemployee  may  hawe  been  set- 
llgent  in  ordering  plaintiff  to  wosk  where  sncb 
defect  exposed  him  to  danger)  ;  Sherman  v. 
nominee  River  Lumber  Co.  (1888)  72  Wla  122. 
1  L.  B.  A.  178,  3»  N.  W.  365  (edger-saw  oat  ot 
repair — feeder  of  machine  careless  in  attempt- 
ing to  remove  the  plank  vhleb  caused  the  in- 
jury). 

16.  In  rcapect  to  the  smploymefit  of  nttoV* 
servMto. 

The  negligence  of  a  railway  company  in  put- 
ting the  delinquent  servant  in  the  positlMi  of  ex- 
tra man,  who  might  be  selected  by  the  conductor 
to  fill  a  vacancy,  and  not  the  negligence.  If  anr, 
of  the  conductor  In  assigning  him  work,  Is  the 
primary  cause  of  an  accident  which  results  from 
hla  untttness.  Mann  v.  Delaware  ft  U.  Caaal 
Co.  (1883)  81  N.  T.  495  (negligence  ot  the  md- 
ductor  said  to  be  secondary  and  co-operatire 
merely).  See  also  Copplns  v.  New  York  C.  ft  II- 
R.  R.  Co.  (18S8)  48  Hun.  298  (derailment  flue 
pnrtly  to  switch  being  left  open  by  swltcbmns 
known  to  be  careless  In  the  performance  of  bis 
work,  and  partly  to  oegltgence  of  engineer). 

There  Is  also  considerable  authority  for  brlsf- 
Ing  wUhln  the  scope  of  the  rule  under  dis<Ti»- 
filon  the  cases  in  which  tbe  negligence  sbown  Is 
that  of  tbe  Incumbent  servant  himself.  Galves- 
ton, II.  ft  8.  A,  R.  Co.  V.  Arlspe  (1891)  81  Tel. 
517.  17  8.  W.  47 :  Handley  v.  Daly  MIn.  Co. 
(1897)  15  Utah.  1T6,  4fl  I'ac.  293 :  Craig  v.  Chi- 
ciiiro  ft  A.  B.  Co.  (1803)  64  Uo.  App.  5S3; 
()'LaughlIo  V.  New  York  C.  ft  B.  B.  R.  Co. 
(1887)  27  N.  Y.  Week.  Dig.  109,  0  N.  Y.  8.  R- 
384  (Incompetent  engineer  selected  to  run  a  dlt- 
abled  engine  "wild-cat")  ;  Crew  v.  St.  Louis,  E- 
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4  M.  W.  B.  Co.  (1884)  20  Fed.  87  (sesIlffeDce  of 
master  as  regards  hiring  at  BerraoU  and  fram- 
ing of  rulea  concurred  with  the  negligenca  of 
serTEOts  in  operating  train)  ;  Terrell  t.  Buasell 
41897)  16  Tex.  Civ.  App.  67S,  42  S.  W.  129  (neg- 
ligent management  of  engine  by  Incompetent  en- 
glneer) ;  KtUlen  Hyde  (1S94)  63  Fed.  172 
(tDjorr  cauaed  by  the  negligence  of  the  maiter 
In  potting  a  deck  hand  at  the  wheal  of  a  tog, 
the  conMqnence  being  that  his  negligence  eaneed 
a  collirion). 

Iioglcally  speaking,  this  Is  not  an  Impossible 
view ;  but  It  seems  preferable  to  regard  such  an 
lnfrlnganent  of  daty  as  being  rather  the  sola 
«tBcient  canse  of  the  Injary  In  the  same  sense  as 
similar  negligence  In  respect  to  the  proTlslon 
£ad  maintenance  of  the  Inanimate  agencies  of 
work.  Tbls  is  the  theory  In  a  case  wbere  It 
was  held  that  a  brakeman  may  recover  for  in- 
juries caused  by  the  giving  way  of  a  defective 
brake  wheel,  the  result  being  that  he  was 
thrown  off  the  car,  whero  the  fall  waa  due  to 
the  oedliatlon  produced  by  the  sudden  applica- 
tion of  the  brake  while  the  train  was  being  run 
■at  an  ex^easlre  rate  of  speed,  by  an  engineer 
whom  the  company  could  have  known  to  be  reck- 
less and  of  Intempexate  hahtts  It  It  had  Insti- 
luted  proper  Inqulrlea.  Illinois  C.  B.  t.  Jew- 
•ell  (1867)  46  111.  09,  92  Am.  Dee.  240. 

17.  in  respect  to  the  fatlurt  to  employ  an  ode- 
quote  number  of  MervanU. 

The  negligence  of  an  engineer  In  starting  a 
train  at  the  sutlon  where  It  Is  made  up  without 
seeing,  as  be  la  required  by  the  roles  to  do,  that 

the  brakeman  assigned  to  it,  or  a  saffldent  num- 
t>er,  are  aboard,  will  not  absolve  the  company 
from  the  liability  predicated  up<»i  its  doty  to 
HOC  that  the  train  does  not  start  with  an  InsofB- 
4"lent  crew.  Booth  v.  Boston  ft  A.  B.  Co.  (1878) 
73  N.  Y.  38,  29  Am.  Eep.  97. 

The  fact  that  the  employee  who  threw  a  bale 
into  the  hold  of  a  ship  was  negligent  in  doing 
so  when  no  hatch  tender  was  there,  without 
himself  warning  those  in  the  hold,  will  not  de- 
feat the  plalntllTs  right  to  recover.  If  the  de- 
fendant wai  negligent  In  falling  to  supply  a 
hatch  tender.  Cheeney  T.  Ocean  S.  8.  Cb. 
( 1893)  02  Ga.  732,  19  S.  B.  83.  Bee  also  Swift 
A  Co.  V.  Butkowski  (1898)  82  III.  App.  108  (neg- 
ligence of  coservant  In  handling  machinery  con- 
curred with  negligence  in  falling  to  onploy  a 
sufficient  number  of  serrants)  ;  Craig  t.  Chicago 
A  A.  R.  Co.  (1803)  54  Mo.  App.  B23  (assurance 
•of  snfety  by  fellow  servant,  where  there  were  an 
intiufficlent  number  of  men)  ;  Sincere  Union 
'Compress  &  Warehouse  Co.  (1897;  Tex.  Civ. 
App.)  40  S.  W.  826  (iuBufilcient  number  of  men 
furnished  to  baadle  bales  of  cotton,  one  of 
which  was  allowed  to  fall  on  plaintiff  while  it 
xiriXR  being  hoisted);  Wright  v.  Southern  P.  Co. 
(1896)  14  Utah,  883,  46  Pac.  874  (engineer  op- 
erating a  defective  engine,  upon  which,  though 
It  required  an  unusual  amount  of  attention  to 
control  Its  movonentSt  the  company  had  placed 
no  flrcman  who  could  observe  the  signala  of  a 
brakeman  engaged  In  coupling), 

18.  In  respect  to  o  defoottvo  •ystem. 

A  ndlway  employee's  right  of  action  for  In- 
juries caused  by  the  ronnlng  of  a  train  at  an  11- 
'  legal  rate  of  speed  Is  not  defeated  because  he 
and  those  In  charge  of  the  train  were  fellow 
servants,  where  the  train  was  run  pursuant  to  a 
time  card  promulgated  by  the  company  employ- 
ing bim.  BlnedcMn  v.  Missouri  P.  B.  Co.  (1891) 
lOS  Mo.  430,  18  8.  W.  1103.  See  also  Warn  T. 
New  York  C.  &  H.  B.  R.  Co.  (1894)  80  Hun,  71, 
liO  N.  Y.  Snpp.  897;  Paulmler  v.  Erie  B.  Co. 
(1870)  84  N.  J.  L.  ISl  (Injury  caused  partly  by 
arrnngements  requiring  trains  to  be  run  fro. 
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quently  to  a  point  where  a  trestle  too  weak  to 
support  a  locomotive  began,  and  partly  by  the 
n^llgence  of  the  engineer  In  disobeying  orders 
not  to  take  hla  engine  beycmd  that  point) ; 
liuebke  T.  Chicago,  M.  A  St.  P.  B.  Co.  (1883) 
59  Wla  127,  48  Am.  Rep.  488,  17  N.  W.  870 
(want  of  proper  system  for  protection  of  car 
repairer,  concurring  with  negligence  of  foreman 
In  setting  plaintiff  to  woA  without  seeing  that 
be  was  protected) ;  Farea  v.  Sellers  (1887)  39 
La.  Aon.  1011,  8  Bo.  868  (negligence  of  coserv- 
ant  in  carrying  out  a  faulty  method  of  taking 
down  a  building)  ;  Pool  v.  Southern  P.  Co. 
(1899)  20  Utah,  210,  68  Pac.  S26  (no  proper 
syatm  for  protecting  car  repairers — engineer 
negligently  backed  a  car  against  one  under  re- 
pair). 

19.  In  rsspset  to  teetmo  that  r«0iilaMoiu  ars 

duty  corrtod  out. 

The  master  Is  liable  where  the  injury  com- 
plained of  was  caused  partly  by  a  coservant'a 
disregard  of  rules,  and  partly  t>y  the  oegllgence 
of  the  master  himself,  or  of  some  employee  for 
whose  omissions  of  duty  he  Is  responsible. 
LoulBvlUe,  N.  A.  &  C.  B.  Co.  v.  Heck  (1808)  151 
Ind.  292,  60  N.  B.  988  (collision  due  partly  to 
the  train  despatcher's  n^iect  of  rules  and 
partly  to  a  coaervant's  disobadlenea  ot  other 
rules).  See  also  Northern  P.  B.  Co.  t.  Folrler 
(1S95)  15  C.  C.  A.  52,  29  U.  B.  App.  688,  67 
Fed.  881  (collision  caused  by  negligence  of  train 
deapatcber  and  conductor  of  following  train)  ; 
Cincinnati,  N.  O.  ft  T.  P.  B.  Co.  v.  Clark  (1898) 
e  C.  C.  A.  281,  16  U.  8.  App.  17,  67  Fed.  1S6 
laegligence  ol  train  despatcher  In  moving  trains 
— negligence  of  engineer  and  conductor  in  run- 
ning train  too  fast)  ;  Cincinnati,  I.  St.  L.  ft  C. 
B.  Co.  V.  Lang  (1889)  118  Ind.  679,  21  N.  E. 
817  (section  hand  killed  by  the  n^ilgence  of 
those  In  charge  of  a  "wild"  train,  of  the  dan- 
ger of  meeting  which  he  had  not  been  notified 
In  any  way  when  he  received  the  special  order, 
under  which  he  was  traveling  on  a  hand  car 
along  the  track  when  he  met  the  train)  ;  Hunn 
V.  Michigan  C  B.  Co.  (1889)  78  Mich.  518,  7  L. 

B.  A.  600,  44  H.  W.  50a  (iiegUgenc«  of  train 
despatcher  In  (ailing  to  bold  a  train  concurred 
with  that  of  trainmen  In  running  the  train  at 
undue  speed)  ;  Texas  ft  P.  B.  Co.  v.  Eberheart 
(1897 :  Tex.  Civ.  App.)  40  8.  W.  1060,  Afflrmed 
In  (1897)  91  Tex.  821, 48  8.  W.  BIO  (negligence 
in  regard  to  the  enforcement  of  rules  with  re- 
gard to  the  protection  of  car  repairers  concurred 
with  negligence  of  fellow  servants  In  sending  a 
moving  car  on  the  repair  track). 

20.  In  rtMpeot  to  the  faUun  to  notifw  aa  to  mb- 

MOrMOl  dangon, 

A  superintendent  who  orders  a  trasOa  work 

above  a  dock  to  be  torn  down  while  men  are  at 
work  under  It,  without  notifying  such  men  or 
their  forenm  that  It  Is  to  be  done,  la  gollt?  of 
nagllgenoe  which  will  render  the  employer  liable 
for  Injuries  to  one  of  such  workmen  from  Uio 
tenring  down  of  such  trestle,  notwithstanding 
the  concurrent  negligence  of  the  foreman. 
Northwestern  Fuel  Co.  v.  Danlelaon  (1803)  6  C. 

C.  A.  686,  12  U.  S.  App.  688,  67  Fed.  915. 

An  engineer  Injured  by  the  derailing  ot  bis 
train  cansed  by  a  partly  open  switch  may  re- 
cover, notwithstanding  the  switch  was  unlocked 
either  by  a  trespasser  or  a  negligent  fellow  serv- 
ant, where  the  negligence  of  the  company  in 
opening  the  switch  for  use  after  It  had  been 
abandoned  for  a  long  time,  wlthoot  any  lights 
to  warn  the  enginstt:  of  Its  presence  or  da^^, 
was  a  concurrent  cause  of  the  accident-  Town 
V.  Michigan  C.  B.  Co.  (1890)  84  Mich.  214,  47 
N.  W.  665.  "It  is  ctmtended,"  said  the  court, 
"that  the  plaintiff  cannot  recover  because  the 
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absence  of  the  llghtB  was  not  the  proxlmste 
cause  of  tbe  accldeot :  that  If  the  switch  bad 
beta  locked  tbe  train  would  have  passed  safety 
by  as  It  waa,  without  any  lights;  and  that  tbe 
opening  or  unlocking  of  the  switch  was  caused 
either  by  tbe  Intermeddling  of  some  stranger  or 
trespasser,  or  by  the  n^llgence  of  fellow  serv- 
ants of  the  plaintftf;  that  be  could  not  recover 
Id  either  event.  But  I  do  not  ao  understand  tt. 
If  tbe  plalntiiTs  theory  be  true,  tbe  lights 
would  have  prevented  any  accident  In  tbe  condU 
tion  In  which  the  switch  wa«,  u  tbey  wonld 
have  warned  the  plaintiff  la  time  to  avoid  the 
danger ;  so  tbe  negligence  of  the  defendant  In 
oponlag  this  closed  switch  (or  use,  without  any 
IVgbts  to  warn  plaintlfl  of  the  preamce  (rf  the 
switch  or  Its  danger,  was  Just  as  mncb  the  prox- 
imate caase  ot  the  Injury  as  was  the  turning  of 
tbe  switch  rails.  And  It  certainly  was  a  eon- 
corrent  cause,  and  the  Injury  in  any  event,  un- 
der the  plalntllTs  theory  and  evidence,  waa  oc- 
casioned partly  through  tbe  negligence  of  the 
defendant  as  to  tbe  switch  lights,  and  partly 
by  the  condition  of  tbe  switch  rails,  In  which 
case  the  defendant  would  be  liable."  See  also 
Jones  V.  Florence  Mia.  Co.  (1886)  66  Wis.  268, 
28  N.  W.  207  (failure  to  Instruct  miner  aa  to 
dangers  ot  underground  work  In  a  mine.  Care- 
lessness of  fellow  servants  In  blasting  injured 
such  miner). 

Other  declsloDB  recognizing  the  doctrine  are 
the  following :  Tonng  v.  New  Jersey  &  N.  Y. 
B.  Co.  <1S91>  46  Fed.  160;  Flak  v.  Central  P.  R. 
Co.  (1887)  72  Cal.  38,  13  Pac.  144 ;  Boyce  v. 
Fltzpatrlck  (1881)  80  lod.  S26:  Grlffln  v.  Bos- 
ton &  A.  R.  Co.  (1889)  148  HasB.  143,  IL.  B.  A. 
Q»8,  19  N.  B.  166;  Hogue  V.  Stlgo  Furnace  Co. 
(1896)  62  Mo.  App,  491 ;  Flanlgatt  v.  Guggen- 
heim Smelting  Co.  (1899)  63  N.  J.  L.  647,  44 
AU.  762 :  Ellis  v.  New  York,  L.  E.  ft  W.  B.  Co. 
(1S84)  05  N.  Y.  546;  Harvey  v.  New  York  C.  & 
H.  B.  B.  Co.  (1890)  32  N.  Y.  S.  R.  81T,  10  N. 
T.  Supp.  645:  Shields  v.  Robins  (1896)  8  App. 
Dtv.  582,  38  N.  Y.  Supp.  214  ;  Holllngsworth  v. 
XMDg  Island  K.  Co.  (1895)  91  Uun,  641,  36  N. 
Y.  Supp.  1126  :  Gulf,  C.  &  S.  F.  R.  Co.  v.  JohD- 
Bon  (1892)  83  Tex.  629,  19  8.  W.  131;  Gulf,  C. 
*  8.  F.  B.  Co.  T.  Warner  (1896 ;  Tex.  ClT.  App.) 
86  8.  W.  118. 

e.  Uwter't  UaWUty  deirrmined  with  reference 
to  thu  queMtUm  toluther  the  ootervaHfa  deUn- 
tuenet/  dUtriid  not  break  th*  ahat»  of  oawe- 
attou. 

In  many  Initanees  wliere  teeta  reaembllng 
those  presented  In  tbe  citations  under  tbe  pre- 
ceding subdivision  are  Involved,  the  liability  of 
the  master  has  been  considered,  not  with  refer- 
ence to  the  question  whether  the  negligence  of 
the  master  or  his  representative  was  a  concur- 
rent or  co-operative  cauae  of  tbe  Injury,  but 
with  reference  to  tbe  question  whether  the  fel- 
low servant's  negligence  was  or  was  not  an  In- 
tervening agency  In  such  a  sense  as  to  break  the 
chain  of  causation  between  the  negligence  of  tbe 
master  hlmaelf  and  the  fujury.  The  decisions 
which  appear  to  have  been  rendered  from  this 
standpoint  are  collected  below. 

1.  Jio  break  in  the  chain  of  caiuatton. 

If  there  Is  no  break  In  tbe  chain  of  causation 
the  master  ta  held  to  be  responsible.  Here  It  is 
plainly  Immaterial  whether  we  refer  the  conclu- 
sion to  the  theory  of  concurrent  causes,  or  to 
the  theory  of  a  primary  cause  regarded  as  being 
legally  connected  with  the  injury  in  spite  of  a 
subsequent  act  of  negligence  on  tbe  part  ot  a 
coacrvant. 

In  KlllB  T.  New  York,  L.  B.  &  W.  R.  Co. 
(1884)  95  N.  Y.  646.  where  the  want  of  a  buffer 
caused  Bfl  Injury  to  a  brakeman  while  he  was 
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trying  to  escape  from  a  caboose  wh«i  a  colli- 
sion was  Impending,  the  court.  In  boldlug  the 
dismissal  of  the  complaint  to  be  erroneous,  rea- 
soned thus :  "It  was  the  duty  of  tbe  defeudant 
[a  railway  company]  to  provide  a  car  pnqierly 
htted,  not  only  with  running  apparatus,  as 
wheels,  stopping  apparatus,  as  a  brake,  but  with 
bulTcrs  of  some  kind  to  protect  tbe  car  and  Iti 
servants  necessarily  or  lawfully  thereon  from 
the  elTect  of  a  collision.  Ordinary  and  usual 
care  In  the  equipment  and  ronning  of  a  road  re- 
qnlret  this  last  appliance  or  snne  equivalent 
contrivance,  as  much  as  It  does  either  ot  the 
others.  There  was  In  effect  no  buffer,  nor  any- 
thing to  take  its  place,  on  the  car  upon  wbleh 
tbe  Intestate  was  employed.  Upon  the  evldenn- 
It  may  be  said  that  Its  sbsmee  wss  the  proxi- 
mate cause  ot  the  Injury.  It  was  literally  tbe 
causa  causans.  Tbe  Immediate  effect  of  Its  ab- 
sence was  to  put  the  car  In  such  condition  that 
in  case  of  collision  at  the  rear  Its  body  must  In- 
evitably be  Impelled  against  the  preceding  car 
with  a  force  to  which  it  could  offer  no  resist- 
ance. The  death  of  the  decedent  was  therefore 
caused  by  the  omission  of  tbe  defendant  to  place 
bulters  where  tbey  belonged.  For  any  uadul 
or  usual  purpose  the  ones  in  question  might  u 
well  have  been  placed  aa  the  top  or  at  the  side 
ot  tbe  car  as  where  they  were." 

Tbe  causal  connection  between  the  negHgeon 
of  a  road  master  la  removing  the  brake  rods  of 
several  cars  and  leaving  them  heavily  loaded 
with  rails  upon  an  Inclined  side  track  wbere 
they  are  liable  to  be  struck  by  other  cars  and  let 
In  motion  Is  not  interrupted  by  tbe  act  of  a  con- 
ductor who,  desiring  to  avert  a  derailment  of 
tbe  cars,  opens  a  switch  and  allows  them  to  get 
on  the  main  line,  where  tbey  come  Into  colllaion 
with  a  train.  Browning  v.  Wabash  Western  B. 
Co.  (1S94>  124  Mo.  53,  24  8.  W.  731,  Affli-ned 
In  27  S.  W.  644. 

In  an  action  by  a  railroad  brakeman  against 
the  company  for  Injuries  from  coming  Id  con- 
tact with  the  chaJs  of  a  derrick  allowed  to  swing 
across  the  track,  proof  that,  upon  tbe  completioa 
of  the  derrick,  the  mechanic  who  constructed  It, 
and  whose  autborlt}  or  relation  to  the  company 
Is  not  further  shown,  explained  to  tbe  suthn 
ageiit,  and  others  who  expected  to  use  It.  tbe 
manner  of  its  working  and  ot  fastening  It  when 
not  In  use.  Is  not  conclusive  that  tbe  derrick 
was  thereby  placed  by  the  company  in  the  csi* 
of  the  station  agent,  so  as  to  relieve  tbe  coin- 
psny  from  liability  on  tbe  ground  that  the  la- 
Jury  was  caused  by  the  negligence  ot  a  fellow 
servant.  Gates  v.  Chicago,  M.  &  St.  P.  B.  Co. 
(1892)  2  S.  D.  422,  50  N.  W.  907.  See  also  Fin- 
ley  V.  Richmond  &  D.  a  Co.  (1893)  59  Fed.  41» 
(defects  in  engine  brake  and  reversing  levee 
caused  Injury  to  brakeman  while  coupling;  tbe 
engineer  might  have  controlled  the  movemenu 
of  his  engine  by  means  of  the  tender  bralte,  but 
was  held  to  be  Justlfled  in  acting  on  tbe  assomp- 
tlon  that  by  nslng  caution  he  might  nud^e  tbe 
defective  appliances  work  properly). 

A  master  Is  liable  for  an  injury  sastalned  by 
an  employee  because  of  the  Incompetence  ot  a 
foreman,  who  n^llgently  directed  machinery  to 
be  set  In  motion,  although  the  accident  was  dee 
to  the  direct  act  of  a  workman  who  started  tbe 
machinery  In  obedlmee  to  the  foreman's  eon- 
mand.  O'Donnell  v.  American  Sugar  Re^  C» 
(1899)  41  App.  Dlv.  30T,  58  N.  Y.  Supp.  640. 

Tbe  act  of  an  engineer  (In  a  state  where  tbe 
railway  company  Is  reqranslble  for  bis  negli- 
gence), who  left  an  engine  in  a  dangerous  posi- 
tion In  charge  ot  an  Inexpwloiced  flremaa,  mey 
Justifiably  be  found  by  a  Jury  to  be  tbe  proxi- 
mate cauae,  both  of  an  act  of  tbe  fireman  In  pot- 
ting the  engine  in  motion  and  of  an  Injury  to- 
a  conductor  who  was  throws  off  while  endeavor- 
ing to  stop  the  train.   Uexlcan  NaL  R.  Co.  r. 
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Hasotte  (1SU3}  7  Tez.  CIt.  App.  169.  24  S.  W. 
620,  Afflrnied  In  (1S04)  86  Tex.  708,  24  U  R.  A. 
6i2.  26  S.  W.  1075. 

Placing  beavy  Iron  beams  near  an  open  hole 
In  tbe  floor,  and  leaving  them  tbere  for  two  or 
tbn>e  days  in  such  a  portion  that,  on  being 
pushed  by  a  person  desiring  to  pass,  one  of  them 
toppled  over  and  fell  into  tbe  bole.  Is  such  evi- 
dence of  negligence  on  tbe  part  of  tbe  master 
as  will  subtain  a  verdict  In  favor  of  a  servant 
who  was  injured  bj  tbe  falling  beam.  HcCaaler 
Y.  Norcnies  <1802)  15b  Haas.  684,  80  N.  B.  464. 
The  coort  said :  "If  the  beams  were  so  left  that 
one  of  them  would  be  liable,  as  a  natural  conse- 
quence, from  some  intervening  cause  or  agenc;, 
to  be  BO  moved  that  it  might  fail  through  tbe 
floor,  tbe  fact  that  an  Intervening  act  or  agency 
occurred  which  directly  produced  the  Injurious 
result  would  not  necessarllj  exonerate  the  de- 
fendants from  responsibility.  Superintendence 
is  necessary  in  order  to  guard  against  Injuries 
from  such  Intervening  and  inadvertent  acts  of 
cerelera  persons  as  ere  likely  to  happen  and 
ought  to  be  guarded  against.  The  question  Is 
whether  the  moving  of  a  beam  was  so  likely  to 
occur  tha  t  it  ought  to  hare  been  provided 
against  by  tbe  superintendent.  It  might  be 
touud  that  tbe  beams  were  negligently  left  near 
the  hole  hi  tbe  (toor.  wbere  they  were  likely  or 
liable  to  b«  twpled  over  so  that  one  of  them 
might  tall  throu^  the  hole,  and  thus  Injure 
someone  bulow,  and  that  this  was  the  proximate 
cause  of  the  plaintiff's  injury,  although  some 
careless  person  came  along  and  toppled  them 
OTer." 

Where  ■  awltehman,  while  mnnlog  to  a 
•witch,  was  run  over  by  cars  making  a  "flying 
switch"  on  a  dark  night,  and  tbe  evidence  Is 
that  only  one  of  them  was  provided  with  a  brake 
in  good  working  order,  that  there  was  no  light 
on  the  front  car,  and  that  the  company  bad 
promulgated  no  rules  regarding  "flying  switch- 
es." tbe  Inference  Is  that  tbe  company's  omis- 
sions ol  duty  In  these  respects,  and  not  tbe  neg- 
ligence of  the  trainmen,  were  the  proximate 
cause  of  the  accident.  Chicago  &  N.  W.  B.  Co. 
T.  Taylor  (1673)  69  III.  469  (holding  tbat  the 
doctrine  of  eommon  emptoymoit  was  not  appli- 
cable to  tbe  tects). 

WLere  an  Inexperienced  workman,  who  at- 
tempts. In  obedience  to  orders,  to  start  an  engine 
which  has  caught  upon  the  centre  by  prylngit  off 
with  an  Iron  bar,  is  injured  1^  the  engine  start- 
ing quickly  under  great  pressure  of  steam,  catch- 
ing him  on  tbe  bar  and  throwing  blm  Into  the 
searing,  the  proximate  cause  of  the  injury  Is  bis 
obedlenee  to  tbe  order  and  direction  of  such  per- 
■on.  and  not  the  action  of  anotber  workman  who 
bad  previously  opened  the  throttle  valve  so  as 
to  give  the  full  force  of  steam.  Gartslde  Coal 
Co.  T.  Turk  (18d3)  147  111.  120,  86  N.  E.  467, 
Afllrmlng  47  111.  App.  832. 

The  premature  loading  of  tbe  second  platform 
of  a  freight  elevator  under  the  direction  of  the 
master's  representative,  and  not  tbe  giving  of 
a  signal  by  some  coservant  to  start  the  elevator 
while  tbe  loading  was  In  progress,  Is  the  prox- 
imate canst  of  an  Injury  caused  by  the  dropping 
of  a  part  of  tbe  load  upon  a  workman  who  bad 
been  set  to  repair  the  guides  of  tbe  elevator. 
Wells  V.  Bourdages  (ISOd)  88  111.  App.  473. 

I'be  act  of  tbe  superintendent  of  a  mill  In 
starting  machinery  while  an  employee  Is  engaged 
in  oiling  It  is  the  proximate  cause  of  the  Injury 
to  such  employee,  rather  than  the  starting  by 
another  employee  of  an  independent  portion  of 
tbe  machinery,  which  would  not  Interfere  with 
tbe  oiling.  Hugblett  v.  Oxark  Lumber  Co. 
C1808)  68  Ho.  App.  87. 

The  proximate  cause  of  an  tojury  sustained 
t>T  the  fall  of  a  beam  Is  tbe  negligence  of  the 
foreoMn.  who  removed  tbe  props,  and  sent  tha 
Mil.  R.  A. 


injured  employee  Into  a  position  of  danger,  In- 
stead of  tbe  carelessness  of  a  fellow  servant, 
who  accidentally  stepped  on  the  beam  and 
caused  It  to  fait  Kansas  City  Car  ft  Voondrj 
Co.  V.  Secrlst  (1898)  59  Kan.  778,  Appx.,  64 
Pac.  688. 

Tbe  fact  that  a  fireman  Jumps  from  an  euglue 
in  order  to  avoid  the  elTects  of  a  collision  which 
he  sees  to  be  impending  with  an  obstruction  od 
the  track  does  not  break  the  chain  of  cautiatlou 
between  tbe  Injury  and  the  negligence  to  which 
the  obstruction  was  due.  UcUraw  v.  Texas  ft 
P.  B.  Co.  (189S)  60  La.  Ann.  466.  23  So.  401. 

A  mooter  is  not  relieved  from  responsibility 
by  the  mere  fact  that  a  coservant  knew  of  the 
abnormal  condition,  and  did  not  report  it.  Il- 
linois C.  B.  Co.  Swisher  (1^)  61  III.  App. 
611 :  Uezican  Nat.  U.  Co.  v.  Musette  (1894)  T 
Tex.  Civ.  App.  169,  24  S.  W.  520. 

Where,  merely  as  a  matter  of  evidence.  It  ap* 
pears  tbat  tbe  subsequent  act  of  negligence  of 
tbe  coservant  on  which  the  master  rellea  was 
not  committed,  there  is,  of  course,  no  reason 
why  the  servant  should  not  be  allowed  to  re- 
cover. Perry  V.  Rickeits  (1870)  56  111.  234  ; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Heck  (1808)  151 
Ind.  292,  50  N.  B.  988. 

2.  Chain  of  oauaation  deemed  to  have  been 
broken. 

The  general  principle  applied  In  another  class 
of  cases  Is  that  tbe  fact  tbat  an  appliance  fnr- 
nished  by  an  employer  was  defective  will  not 
eulltle  an  injured  employee  to  recover,  where 
the  Injury  was  not  tbe  result  of  the  defect,  but 
of  the  negligence  of  a  coemployee  In  tbe  use  or 
handling  of  tbe  appliance.  Harvey  v.  New 
York  0.  &  H.  B.  B.  Co.  (1890)  67  Hun,  689,  10 
N.  Y.  Supp.  646. 

Or,  as  the  aame  principle  may  also  be  formu- 
lated, a  servant  cannot  recover  on  tbe  theory 
that  tbe  appliances  were  defective,  it  tbe  direct 
promoting  cause  of  the  Injury  was  the  negll- 
icenco  of  a  fellow  servant.  Trewatha  v.  Bu- 
chanan Gold  Mln.  ft  Mill.  Co.  (1892)  96  Cal. 
405,  28  Pac.  761,  81  Pac.  661  (dlsapprovlnr 
change). 

By  an  Independent  wrongful  act  which  ope- 
rates so  as  to  break  tbe  chain  of  causation.  Is 
meant  one  which  was  not  Induced  by  the  act 
of  the  master,  or  one  wblch  did  not  so  operate 
on  the  conditions  created  by  the  master  as  to 
cause  them  to  produce  tbe  Injury.  New  York, 
C.  &  St.  L.  B.  Co.  V.  Perrlguey  (1894)  138  Ind. 
414,  34  N.  B.  233,  87  N.  E.  976. 

A  negligent  act  of  a  master,  which  does  not 
cause  an  Injury  to  a  servant,  or  concur  with  the 
wrongful  act  of  a  fellow  servant  as  a  cause  of 
the  Injury,  cannot  be  coupled  with  such  wrong- 
ful act,  Bo  as  to  be  made  the  basis  of  a  recov- 
ery. IMd. 

From  a  logical  standpoint  this  principle  Is 
readily  susc^tlble  otdIfferentiati«i  from  the  one 
considered  tn  tbe  last  two  subdivisions.  Bat  it 
will  be  observed  that  In  a  good  many  of  the 
cases  noted  In  the  ensuing  paragraphs,  wbere  it 
was  denied  tbat  the  master  was  responsible,  the 
circumstances  were  such  as  to  render  it  ex- 
tremely difficult  to  reconcile  them  with  those 
referred  to  In  the  last  subdivision.  The  courts, 
in  fact,  sometimes  seem  to  bave  proceeded  on 
tbe  hypothesis  tbat  an  action  can  never  be  main- 
tained where  a  coservant's  dereliction  of  duty 
operates  upon,  and  renders  actively  mischie- 
vous, the  physical  conditions  previously  created 
by  the  master's  antecedent  breach  of  bis  obli- 
gations. 

a.  Legal  cauae  of  the  infurjf  hetd  not  to  be  m 
official  act  of  negligence  on  the  part  of  a  vice 
pricipal. 

The  manner  In  wblch  the  fellow  servants  of 
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a  laborer  engaged  In  construction  work  lifted 
the  rail  which  Injured  him,  and  not  the  order  of 
the  Bopertntendent,  Is  the  proximate  caow  of 
the  Injury,  although,  alter  the  men  had  lifted 
tho  rail,  luid  had  carried  It  forward  to  a  car, 
autd  while  there  hol^liV  It,  awaiting  the  word 
of  command  to  lift  It  further  and  throw  tt  on 
the  car,  the  superintendent  failed  to  give  the 
word  of  command  In  inch  a  way  ae  to  produce 
concert  of  action  In  the  men,  but,  on  the  con- 
trarj,  ordered  them  to  get  the  rail  on  the  car  in 
mj  war  cli«7  could,  and  hurried  the  men  aod 
used  oatha,  whereby  they  became  confused  and 
failed  to  act  in  concert.  Coyne  t.  Union  P.  B. 
Co.  (1890)  183  U.  B.  870,  88  L.  ed.  861.  10  Sup. 
Ci.  Rep.  382. 

In  Northern  P.  B.  Co.  Polrler  (1697)  167 
U.  S.  48.  42  L.  ed.  72.  17  Sup.  Ct.  Rep.  741,  Re- 
TerslDg  <1895)  16  C.  C.  A.  fiS,  29  U.  8.  App. 
083,  67  Fed.  881.  It  was  held  that  the  negligence 
of  a  condactor  of  a  "wild  train"  in  violating 
rules  regulating  the  running  of  trains,  and  not 
the  Diligence  of  the  train  despatcher,  was  the 
proximate  cause  of  the  eollialoD.  The  court 
conaldered  that  It  would  be  mere  conjecture  to 
-deduce  from  the  tmet  that  the  train  waa  wild 
the  InCereoce  that  the  conductor  was  acting  un- 
der the  control  of  the  train  despatcher. 

Where  a  train  despatcher  haa  laaned  Instruc- 
tlona  aa  to  the  operatlw  <tf  a  tzalo.  which,  U 
they  had  been  observed  by  the  conductor  and 
engineer,  would  have  prcTcnted  a  collision  with 
another  train,  the  employees  on  the  latter  train 
cannot  recover  damages  for  Injuries  resulting 
from  disobedience  of  tboaa  Instructions.  Chi- 
■cago,  St.  L.  A  H.  0.  B.  Co.  T.  Dc^le  (1888)  60 
Mlfls.  977. 

If  the  coemployees  of  a  conductor  killed  by 
the  collision  of  his  train  with  anothw.  In  con- 
sequence of  the  negligence  of  an  agent  of  the 
railway  company  for  whose  acts  It  mast  answer, 
.are  also  n^lgent,  no  action  will  He  agatost  the 
company  in  favor  of  Iila  representatives.  Chi- 
cago &  N.  W.  B.  Co.  T.  Snyder  (1886)  117  III. 
376,  7  N.  E.  604  nnstructlon  disapproved  which 
left  It  open  to  the  jury  to  lnf»  that  proof  of 
the  negll^ice  of  the  company's  agent,  and  the 
coDdnctor's  freedom  bom  negHfence,  would 
alone  Justify  a  verdict  against  the  company). 

The  negligence  of  an  engineer  In  responding 
to  a  yardmaater's  signal  to  back  some  cars, 
without  first  ascertaining  whether  a  switchman, 
who  had  Just  undertak«i  to  couple  two  of  the 
cars  which  were  to  be  moved,  waa  clear  of  the 
mrs,  breaks  the  causal  connection  betweui  the 
altnisl  and  an  Injury  received  by  the  switchman, 
by  his  being  crushed  between  the  cars  when  they 
came  together  a  second  time  upon  the  trains 
being  backed.  Chicago,  R.  I.  *  P.  B.  Co.  v. 
Touhj  <1887)  26  III.  A^  99. 

■t.  DtfttU  in  Btruetum  or  other  Oonvert  of  the 
place  of  worJt. 

In  Allen  v.  New  Gas  Co.  (1876)  !>.  R.  1  Exch. 
Dlv.  231,  4S  L.  J.  Exch.  N.  S.  668,  34  L.  T.  N. 
S.  541,  a  company  had  on  its  premises  gatea 
which  were  aafe  when  open  and  wedged  up,  but 
liable  to  fail  when  cloaed.  The  attention  of  the 
manager  had  been  directed  to  the  unsafe  condi- 
tion of  the  gates,  and  orders  bad  been  given,  but 
not  carried  out,  to  remedy  this.  A  workman  In 
the  employ  of  the  company  passed  through  the 
gatea  when  open,  but  on  his  return  one  of  them 
was  dosed,  and  shortly  afterwarda,  while  he 
was  working  near  the  gates,  they  fell  on  and  In- 
Jiired  him.  There  was  no  evidence  to  show  how 
this  happened,  nor  any  evidence  that  the  mana- 
ger and  other  persons  employed  by  the  company 
were  incompetent.  It  was  held  that  the  com- 
pany wai  not  liable,  as  the  ne^igence.  If  any, 
which  caused  the  accident,  was  that  of  a  fellow 
workman.  "We  think."  said  Buddlestcn,  B., 
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"that  the  mischief  In  this  case  arose  from  tin 
conduct  of  the  plaintiff's  fellow  workman  u 
ancb,  and  not  from  the  defaidant's  drfanll 
[nor  from  the  default  of  any  manager  or  vie* 
proprietor,  and  that,  therefore,  the  defmdanti 
are  not  liable].  The  gatea  were  dangerou 
when  shut,  not  dangerous  when  against  the  wall 
and  wedged  up.  Now,  either  some  woi^men,  u 
such,  moved  the  gates,  or  the  wind  did  so :  ind 
then  the  workmen  ought  to  have  replaced  them 
It  was  therefore  by  the  Improper  moving  of  tU 
gatea  br  a  wotkman,  or  by  their  being  Improp- 
erly left  open  by  the  wori^men.  that  the  mischief 
happened."  The  case  la  like  this, — there  Is  as 
unsafe  ladder ;  It  la  shut  up  and  not  used ;  a 
workman  takes  It  out  and  does  not  replace  tt, 
and  then  another  workman  uses  It  and  U 
hurt.    The  master  would  not  be  liable. 

In  Collyer  v.  Pennsylvania  EL  Co.  (18S6)  49 
K.  J.  L.  59,  6  Atl.  438,  where  the  piaintiri 
claim  was  based  on  the  theory  that  a  heavy 
door  was  defectively  constructed,  the  coon, 
without  discussing  the  question  of  ooucnrr«Bt 
negligence,  refused  to  allow  recovery  on  the 
ground  that  a  fellow  servant  was  negligent  bi 
handling  the  door. 

The  negligence  of  an  employee  In  allowins  ■ 
large  hole  to  remain  under  the  track  of  a  rail- 
way, and  not  providing  any  light  for  It,  Is  not 
the  proximate  cause  of  an  Injury  which  a  serv- 
ant receives  through  being  caught  In  the  bidt 
while  coupling  cars  against  which  the  ecsloeec 
haa  pushed  back  bla  locomotive  without  warn 
Ing.  Robertson  v.  Linlithgow  Oil  Co.  (IS&li 
18  Ct.  Bess.  CAS.  4th  series^  1221. 

Even  on  the  assumption  that  an  unduly  rosKk 
roadbed  on  a  holf-flnlsbed  railway  betokens  nei:- 
llgence, — which  is  denied, — the  company  Is  not 
liable  for  an  Injury  to  one  of  Its  servants  em- 
ployed on  a  construction  train,  occasioned  by  tbe 
running  of  tbe  train  by  the  engineer  at  a  reck- 
less rate  of  speed.  Evansvllie  ft  R.  B.  Co.  t 
Henderson  (1893)  184  Ind.  686.  83  N.  B.  1021. 

Where  a  log  Is  thrown  oK  a  car  by  an  aces- 
slve  Jolting  upon  a  rough  roadbed,  and  the  m 
is  consequoitly  derailed,  tbe  Inference,  from  erl- 
dmce  that  the  Jolting  waa  aggravated  by  as 
undue  rata  of  speed,  is  that  tbe  negligence  o( 
the  engineer  was  the  flfllelent  canse  of  tbi 
wreck ;  and  none  of  tbe  other  trainmen  can  re- 
cover for  Injuries  resulting  therefrom.  Cod(«i 
V.  Flint  «  P.  H.  B.  Co.  (1891)  86  Mich.  76,  4S  , 
W.  685. 

In  Sanunon  v.  New  York  ft  H.  B.  Ca  (ISTSi 
62  N.  T.  261,  the  defendant  was  held  not  to  bt 
liable  for  an  accident  which  occurred  owing  t« 
tbe  fact  that  an  lU-flttlng  pin  feU  out  of  tkt 
lever  of  a  awltch  while  a  train  was  passiwg,  tad 
allowed  two  cars  to  run  onto  wrong  tracks,  the 
court  holding  that,  as  the  switchman,  when  be 
found  that  the  lever  would  not  work  plbperly, 
bad  neither  resorted  to  the  use  of  a  crowbar  i 
to  move  the  rails,  as  he  had  been  doing  befon  j 
tbe  switch  was  put  In,  nor  hdd  the  lever  him-  I 
self,  nor  idgnaled  tbe  train  to  stop,  nor  takes 
steps  to  have  the  hole  enlarged,  the  accldwt  was 
attributable  to  tbe  awitchmao's  negligence  alone. 

It  the  owner  of  a  mine  baa  negligently  al- 
lowed fire-damp  to  accumulate,  and  It  Is  ignited 
tqr  a  servant  who  goes  Into  It  with  a  lighted 
lamp.  Instead  of  a  safety  lamp,  emtrarj  to  thv  | 
owner's  orders,  and  another  servant  ia  Injured 
by  an  explosion,  tbe  latter  baa  no  remedj  j 
against  the  owner.  Berns  v.  Oaaton  Oas  Coal 
Co.  (1885)  27  W.  Va.  285.  55  Am.  Rep.  304. 

Whe(»  an  aroplivae  In  a  min^  a  ahaft  ot  | 
which  waa  divldeis  liy  a  framewoA  of  posts  Into  i 
two  departmenta,  one  of  which  waa  provided  j 
with  a  ladder  for  the  use  (rf  the  empioyeea,  wu  j 
Injnred  while  ascending  tbe  ladder,  by  a  tla- 
ber  negligently  thrown  Into  the  shaft  a  fel- 
low employee,  the  mine  owner  Is  not  liable,  a^ 
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tbough  tue  pfirtltlon  betveen  th«  compartments  i  water  cask  ou  the  front  end  of  a  hand  car  In 


may  have  been  defectively  conatracted,  or  Insuf- 
liclent  In  other  particulars.  Keveni  t.  Provl- 
4lence  Gold  A.  Silver  Uin.  Co.  (1886)  70  Cat. 
392.  11  Par.  740. 

In  Uoffinan  v.  Ciough  (1889)  124  Pa.  60tS, 
17  Atl.  IV,  ibe  defendant  asked  tbe  coart  to 
Instruct  the  jury  "that,  if  they  believed  that 
come  coemployce  of  the  plaintiff,  without  the 
knowledge  of  thd  defendant,  bad  left  the  cover- 
in{t  ofT  the  well  und  in  «  dangerous  condition, 
and  tbe  plaintiff  fell  In,  the  d^ndant  baa  not 
beui  sullty  ot  negligence,  and  therefore  the 
plaintiff  <-annot  recover."  The  answer  of  the 
trial  Judge  waa  aa  follows:  "I  decline  to  af- 
Arm  that  point,  because  I  can  easily  conceive 
that  wbJle  an  employee  may  eontrlbnte  to  tbe 
injnry,  yet  if  there  is  negligence  In  the  de- 
(euduit  be  would  be  responsible."  The  court 
said :  "There  are  two  objections  to  this  answer. 
In  the  first  place,  when  taken  as  a  whole  it  Is 
not  responsive  to  tbe  poIn^.  Instead  of  declar- 
ing the  law  applicable  to  tbe  facta  asanmed.  It 
dealt  with  other  facts  which  the  learned  Judge 
regarded  as  conceivable,  but  which  were  not 
brought  to  bis  attention,  and  which  were  Incon* 
alstent  with  those  embodied  In  the  point.  In 
tbe  next  place,  if  regard  be  had  to  that  part  of 
tbe  answer  which  is  responsive,  it  is  clearly 
wrong.  The  general  doctrine  that  an  employee 
cannot  iocit  to  his  employer  for  an  Intory  result- 
ing from  the  negligence  ot  a  coemployee  la  well 
spttled." 

A  DefecU  la  inachinery. 

Snppoelng  the  nse  of  a  car  with  an  nnnanally 
flhort  draw-bar  to  be  negligence  on  the  part  of 
a  railway, — (which  is  denied), — a  brakeman 
who  Is  Injured  while  obeying  the  order  of  the 
conductor  to  detach  the  car  cannot  recover, 
since  the  order  is  the  negligence  of  a  coservant 
and  tbe  proximate  cause  of  the  Injury.  Whit- 
wam  V.  Wisconsin  &  M.  B.  Co.  (1883)  58  Wis. 
408,  17  N.  W.  124. 

A  defective  coupling  which  causes  the  sepa- 
ration  of  a  train  Is  not  the  proximate  canee  of 
4ia  Injury  afterwards  received  by  a  brakeman 
tbrongh  the  ba^^ng  of  the  forward  part  of  the 
train  upon  him  while  he  la  eogaged  In  ronedying 
tbe  defect  Coorae  T.  Hew  York,  X<.  B.  *  W.  B. 
■Co.  (1888)  17  N.  Y.  8.  E.  715,  2  N.  T.  Supp.  812. 

A  defective  condition  of  a  drawbar  on  a 
-freight  car,  allowing  the  deadwooda  to  come  to- 
.gather.  will  not  render  a  railroad  company  liable 
to  a  awltchman  whose  arm  la  crashed  between 
tbe  deadwoods,  where  Just  before  the  accident 
bis  arm  was  thrown  between  them  aa  he  stum- 
bled opon  a  piece  of  coal  left  upon  tbe  track 
-throtuh  tbe  negligence  of  fellow  servants.  Cln- 
clnnauT  N.  O.  A  T.  P.  R.  Co.  Mealer  (1602) 
1  C.  C.  A.  6S3.  6  U.  S.  App.  86,  BO  Fed.  725. 

A  railroad  brakeman  cannot  recover  from  his 
■employer  on  the  ground  that  the  cars  he  was 
ordered  to  couple  were  of  unequal  height,  even 
If  the  use  of  such  cars  la  negligence,  where  the 
proximate  cause  ot  his  injury  was  the  neglS 
X^bt  movement  of  the  train  by  a  tellow  servant 
wblle  be  was  attempting  to  make  tbe  coupling. 
Norfolk  A  W.  n.  Co.  v.  Brown  (1895)  01  Va. 
■«fi8,  22  3.  E.  496. 

A  railroad  company  la  not  liable  to  a  fireman 
for  I^Jnrlen  from  a  colllalon  of  tmlna  caused  by 
Yhe  engineer's  disobedience  to  orders  aa  to  the 
«pecd  at  which  a  station  should  be  approached, 
wbere,  although  one  of  the  brakes  was  out  of 
order,  the  evidence  was  that  the  train  could 
JiaTe  been  stopped  without  tbe  brakes  on  the 
<-j*rs  If  tbe  eoRlneer  had  shut  off  steam  at  the 
jM'int  at  which  he  should  have  done.  Bull  v. 
:Uobile  &  M.  R.  Co.  (1880)  67  Ala.  206. 

Tbe  negligence  oT  section  bands  In  placing  a 
^4  L.  R.  A. 


such  a  position  that  a  Jolt  due  to  the  car'a  be- 
ing out  of  repair  throws  it  off.  In  consequence 
of  which  the  car  Is  upset,  la  the  negligence  of 
fellow  servants,  and  not  of  the  section  boss, 
where  the  latter  gave  mere  general  direction  to 
prepare  to  return  to  the  section  house  with  the 
working  tools  and  water  cask.  The  want  of  re- 
pairs Is  not  tbe  etBclent  cauae  of  such  an  ac- 
cident, as  It  Is  due  to  the  Intervention  of  a  new 
and  distinct  cause.  Bose  v.  Gulf,  C.  *  S.  F.  R. 
Q).  il8»l;  Tex.)  IT  a  W.  780. 

On  tbe  ground  that  the  master  it  not  IMrie 
for  the  defective  condition  of  instnimentalttles 
which  are  harmleae  until  they  are  rendered  ac- 
tive for  mischief  by  the  independent  wrongful  act 
of  a  coservant  of  the  Injurad  person,  It  la  held 
that  the  negligence  of  a  railway  company  in  not 
furnishing  proper  headlights  Is  not  the  prox- 
imate cause  of  a  collision  caused  by  the  reckless- 
ness of  Che  engineer  In  moving  tbe  train  from 
a  siding  out  onto  the  main  track,  In  violation  ot 
direct  orders.  New  York,  C.  &  St.  L.  B.  Co.  v. 
Pnrlguey  (lb94)  13S  Ind.  414,  34  N.  E.  233,  S7 
N.  E.  976.  The  court  aald  :  "The  movement  of 
the  train  under  the  management  of  Ferris  [the 
engineerj  was  the  Independent  wrongful  act  ot 
a  responsible  person.  Such  act  of  Ferris  waa 
not  Induced  by  tbe  act  of  the  appellant,  nor  did 
the  act  of  FerrlB  so  operate  on  tbe  act  of  the 
appellant  as  to  cause  appellant's  act  to  produce 
the  Injury.  If  It  bad  so  operated,  according  to 
the  authority  we  have  cited,  responsibility  would 
not  attach  to  tbe  appellant's  act.  Tbe  absence 
ot  the  headlight  was  not  the  cause  ot  the  lnJiU7. 
Such  absence  was  but  an  Incident  to  the  ap- 
pellee's failure  to  avert  the  collision." 

Where  the  cause  of  a  workman's  injury  is  the 
carelessness  ot  the  engineer  In  running  certain 
machinery  after  a  break  which  makes  It  danger- 
ous, the  workman  has  no  cause  of  action  against 
the  common  employer  of  both.  Philadelphia 
Iron  &  Steel  Co.  v.  Davis  (1886)  111  I'a.  S9T. 
56  Am.  Bep.  303,  4  MX.  513. 

Where  an  engineer  hoisted  a  bucket  with 
plaintiff  In  it  from  a  shaft  with  such  speed  as  to 
throw  It  against  the  sheave  the  court  said  that 
this  was  negligence  Irrespective  of  whetlier  the 
bucket  contained  a  man  or  not,  and  that  It  waa 
therefore  Immaterial  that  tbe  machinery  tor 
passing  hoisting  signals  from  the  miners  to  tbe 
engineer  was  out  ot  order  and  failed  to  work. 
Trewatha  t.  Buchanan  Oold  Mln,  &  Mill.  Co. 
(1892)  96  C'al.  490,  28  l^ac.  BTl,  81  Pac.  661. 

If  an  employee  continues  to  use  maeblnery 
after  he  knows  It  la  unsafe,  tbe  mastw  Is  re- 
lieved from  responsibility  for  damages  result- 
ing to  bis  fellow  employees  therefrom.  Phila- 
delphia Iron  &  Steel  Co.  v.  Davis  (1886)  111  Pa. 
5tf7.  56  Am.  Bep.  806,  4  AU.  613. 

Where  a  foreman  of  a  stevedore,  having  toll 
charge  of  the  loading  and  unloading  ot  a  veasel, 
called  the  attention  of  the  mate  of  the  ship  to 
tbe  unsafe  character  of  a  sllng  furnished  by  the 
vessel,  and  used  In  lowering  cotton,  the  fact  that 
the  man  at  tbe  gangway,  whose  duty  It  waa  to 
warn  the  men  below  when  tbe  cotton  was  on  its 
way,  failed  to  do  so,  Is  not.  In  admiralty,  mat- 
ter In  discharge  of  the  liability  ot  the  verael, 
but  only  in  mitigation  of  dami^a.  The  Phcenix 
(1888)  84  Fed.  760. 

d.  UnptHcat  of  the  delinquent  ootervant. 

A  coupler  run  over  by  cara  which  are  being 
switched  onto  a  siding  cannot  recover  on  the 
ground  of  the  Incompetency  ot  his  foreman 
where  the  evidence  shows  that  the  proximate 
cauee  of  the  injury  was  the  careleasness  of  a  fel- 
low servant  in  prematurely  cutting  them  off. 
Central  B.  Co.  v.  Keegan  (1807)  27  C.  &  A. 
105,  51  U.  8.  App.  489,  82  Fed.  174. 
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An  employer  cannot  be  Held  Uablfl  Cor  an  In- 
Jury  to  a  aervant,  on  the  ground  that  It  was  due 
to  the  Incompetency  of  a  fellow  servant,  where 
the  failure  of  auch  aerraot  to  start  machinery 
la  alleged  to  be  the  came  of  the  Injury,  and  the 
•vldeDce  la  that  the  foreoian  started  It,  and  the 
serrant  waa  subsequently  Injured  by  harlng  hia 
arm  caugbt  in  certain  cog-wheela.  McGuerty  v. 
Hale  Ut>l>4)  161  Maaa.  51,  36  N.  E.  082. 

The  negligence  of  a  conductor  In  startli^  hia 
train  In  rlolatlon  of  a  rule  requiring  him  to 
await  orders  at  a  station,  and  not  his  sicknestt. 
Is  the  proximate  cause  of  a  collision  wbicb  re- 
Bults  from  the  starting  of  the  train.  Johnston 
V.  I'lttatiurgh  &  W.  K.  Co.  (1888)  114  Pa.  443, 
7  Atl.  164. 

A  conductor's  Ignorance  of  the  aectloo  of  the 
road  over  wbiob  he  was  taking  a  train  la  not 
shown  to  have  bad  any  legal  connection  with  an 
injury  n^culved  by  his  Qreman  In  a  collision  with 
cars  whk'h  escaped  from  a  siding,  where  the  erl- 
^nce  la  that  they  would  not  have  done  this  if  a 
tdllow  servant  of  the  plaintiff  had  not  violated 
a  rule  of  the  company  in  leaving  them  on  the 
aiding  without  setting  the  brakes.  Cooper  v. 
New  York,  O.  &  W.  H.  Co.  (1898J  25  App.  Div. 
3S3,  41)  N.  V.  Supp.  481. 

UpoD  familiar  principles,  It  Is  also  clear  that 
the  maater'a  knowledge  of  the  Incompetency  of 
the  culpable  servant  Is  Immaterial  where  the  ef- 
licient  cause  of  the  Injury  is  the  negligence  of 
the  piaintitC  himself  In  voluntarily  and  know- 
ingly exposing  himself  to  the  dangers  created 
by  the  act  of  (he  Incompetent  servant.  Sheets 
V.  Chicngo  &  I.  Coal  U.  Co.  (1804)  13&  Ind.  682, 
30  N.  K.  154.  where  a  brakeroau  was  killed  in 
coupling  cars  which  be  knew  to  be  moving  at  a 
dangerous  rate  of  speed,  and  It  was  held  that  the 
master  was  not  liable  although  be  knew  that 
the  engineer  was  uuflt  for  his  position. 

'  c  Inadequate  ntimber  of  tarvmU. 

The  Ingudtciency  of  the  number  of  mm  on  a 
train  will  not  render  a  railway  company  liable, 
where  a  brakeman  la  injured  through  the  care- 
lessness of  another  brakeman.  Hayes  v.  West- 
era  B.  Corp.  (1849)  S  Cash.  270. 

In  Harvey  v.  New  York  C.  ft  H.  R.  B.  Co. 
(1882)  88  N.  y.  481.  the  coart  thus  replied  to 
the  contention  that  the  neglect  of  the  delinquent 
servant  waa  to  be  attributed  to  the  multifarious 
and  conflicting  duties  imposed  apoa  him  by  the 
defondant :  "This  asiumptlon  Is  completely  over- 
thrown by  his  own  evidence,  for  he  teatlfles 
that  be  left  the  switch  and  went  to  the  tele- 


graph office,  aat  down  on  a  box,  and  was  sitting  i 
there  engaged  In  a  conversation  with  the  opvru- 
tor.  when  the  train  on  which  the  deceased  was  a 
tlreman  passed  hltn.  This  proves  that  hia 
failure  to  close  the  switch  cannot  be  attributed 
to  the  Cict  that,  at  thia  Instant  of  time,  be 
was  called  to  the  discbarge  of  some  other  and 
conflicting  duty.  Having  aufllclent  time  to 
properly  adjust  the  switch,  and  knowing  well 
bow  lo  operate  it.  he  went  away  leaving  Itopen." 

That  the  failure  of  a  railway  company  to 
have  ugoiii  number  of  brakemen  on  a  train 
at  the  tiine  plalutlCf  was  lujured  while  making  k 
coupling,  because  a  wagon  was  left  too  near  tlie 
track,  was  the  proximate  cause  of  the  injur;, 
cannot  be  predicated  of  a  case  where  It  was  in 
full  view  of  the  fireman,  and  he  might.  If  he  had 
chosen,  have  warned  tbe  pialntllT.  Connors  t. 
Klmlra,  C.  &  U.  Co.  (1B95)  92  Hun,  339.  3« 
N.  Y.  Supp.  926. 

A  collision  which  would  have  been  avoided  if 
a  conductor  had  been  sent  with  the  train  will 
not  render  the  company  liable  to  a  servant  In- 
jured by  the  collision,  where  the  Immedlatt 
cause  of  the  accident  was  the  fact  that  the  en- 
gineer attempted  to  run  to  a  certain  atatioa 
coutrary  to  instructions.  Gulf,  C.  ft  8.  F.  B. 
Co  T.  ComptoB  (1890)  76  Tex.  667.  IS  8.  W. 
667. 

/.  DefwiUvartgiOatlaM. 

The  failure  of  a  railroad  company  to  provide. 
In  addition  to  the  usual  night  signal  of  wavins 
A  lantern,  a  system  of  oral  orders  for  startiag 
trains. cannot  Im  made  agronnil  of  actlonwbece 
the  evidence  Is  that  such  an  order  was  tn  fact  , 
given,  and  was  not  understood  tqr  the  negligent 
servant.  Feaslee  v.  Fitohtrarg  K.  Co.  (l$IH)i 
152  Mass.  155,  25  N.  B.  71. 

Ihe  death  of  a  brakeman  and  baggage  master 
by  collision  was  caused  by  the  aegiigence  of  tbe  I 
engineer,  and  not  by  an  unsafe  achedule  or  de- 
fective rules,  where  the  oiglneer  of  the  colliding 
train  received  an  order  to  run  two  boars  late, 
hut  the  schedule  of  the  train  struck  would  inter- 
lere  with  such  order,  and  the  general  rule  re- 
quires following  trains  to  run  ten  minutes  be- 
hind the  time  of  the  train  followed.  The  wn- 
sideratlou  relied  upon  was  that  It  was  the  duty 
of  the  trainmen  of  tbe  colliding  train  to  look 
out  for  the  tralu  in  advance,  ail  hough  there  n-aa 
no  special  order.  Kennelty  v.  Baltimore  ft  O. 
B.  Co.  (1895)  166  Pa.  60^  80  Aa  1014. 
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1.  A  private  Indlvldnal  vanaot  KbKt«  a. 
pnlille  nnlsaaee  consisting  of  a  fence 
across  a  navigable  stream,  snleas  be  has  some 
special  Intereat  In  the  abatement  different 


from  and  greater  than  the  Interest  of  the  eon- 
munity. 

a.  A  strenm  40  feet  vrlde  and  4  fccT 
deep  at  high  water  lasting  about  three 
months  of  tbe  year,  and  at  other  times  from 
6  inches  to  2  feet  deep,  and  which  has  never 
been  used  for  purposes  of  navigation  except 
by  rowlraats  to  a  limited  extent  for  pleasant 
is  not  a  navigable  stream. 

8.  Tke  rivtat  of  Cshtair  In  fresh  water  non- 
navigable  streams  Is  In  the  riparian  owner*. 


NOTB. — For  earlier  cases  In  this  series  as  to 
right  to  private  remedy  for  public  nuisance  or 
Injury,  eee  South  Carolina  S.  B.  Co.  v.  South 
Carolina  R.  Co.  (8.  C.)  4  L.  B.  A.  209,  and 
aote;  Bwanson  t.  Mteslsidppl  ft  R.  River  Boom 
Co.  (Minn.)  7  L.  R.  A.  678,  and  note:  Wylle  v. 
Elwood  (1)1.)  9  L.  R.  A.  726;  Knehn  t.  Mil- 
waukee (Wla)  18  L.  B.  A.  B58;  JactaoaTllle, 
64  L.  R.  A. 


T.  ft  K.  W.  K.  Co.  v.  Thompson  (Fla.)  26  L. 
A.  410 :  Parmera'  Co-Operative  Mfg.  Co.  v.  Al- 
bermarle  &  R.  R.  Co.  (N.  C.)  29  L.  R.  A.  700; 
South  Carolina  8.  B.  Co.  v.  Wilmington,  C.  ft  A. 
R.  Co.  (S.  CA  38  U  R.  A.  041 ;  Mahlsr  r.  Bnim- 
der  (Wis.)  31  L.  B.  A.  686 ;  Miller  t.  Hare  (W. 
Va.)  S»  L.  U.  A.  491;  and  Blsgm  t.  Smith 
(Or.)  44  L.  U.  A.  623. 
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4.    The  owner  of  tlie  ImaA  on  both  aide* 

at  *  Don-narlgable  Btrcam  baa  a  rlsbt  to 
maintain  a  feuce  acrou  It. 

(December  8,  1800.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  in  favor  of  plaintiCTB  in  an  action 
brought  to  recover  damages  for  an  alleged 
trespass  by  d^endant  on  plaintiffs'  prop- 
erty, cutting  a  fence,  and  taking  fish  from 
a  stream  theroon.  Affirmed. 

The  facta  are  stated  in  the  opinion, 
iff.  R.  Tm,  Edmiaton,  for  appellant: 
The  facts  are  sufficient  to  show  that  the 
river  in  questioif  is  a  navigable  stream. 

Haines  v.  Hall,  17  Or.  165,  3  L.  R.  A.  609, 
20  Pac  831;  Nutter  v.  Gallagher,  19  Or. 
376,  24  Pac.  260;  Thunder  Bay  Biver  Boom. 
Co,  V.  Speechly,  31  Mich.  336,  18  Am.  Rep. 
IS4;  Morgan  v.  King,  35  N.  Y.  454,  91  Am. 
Dec.  68 ;  Diedrich  v.  NortMoeatem  Union  R. 
Co.  42  Wis.  248,  24  Am.  Rep.  399;  East 
Hoquiavi  Boom  <£  Logging  Co,  v.  Neeson,  20 
Wash.  142,  64  Pac.  1001;  Carl  v.  West  Aber- 
deen Land  £  Improv.  Co.  13  Wash.  616,  43 
Pac.  890;  Gould,  Waters,  fiS  42i  107-110. 

If  the  stream  in  question  ia.  a  navigable 
stream  the  respondents  bad  no  right  to  put 
a  fence  of  any  kind  across  it,  because  the 
public  at  all  times  have  a  right  to  use  it 
for  all  purposes  for  which  nature  made  it 
applicable,  and  among  those  is  the  right  to 
pass  up  and  down  said  stream  in  a  rowboat. 
Ballinger,  Anno.  Codes  St  Statutes,  g  7303. 
Appellant  was  not  a  trespasser  while  in 
the  boat  fishing  on  the  sbwam  where  it 
crosses  respondents'  land.  The  stream  be- 
in^  navigaMe,  the  appellant  had  a  perfect 
right  to  Be  upon  it,  and  the  right  to  go  upon 
the  stream  ca^rries  with  it  the  right  to  do 
all  acts  incident  thereto,  and  among  those 
is  the  right  to  catch  fish  from  the  waters  of 
that  stream, 

Bodi  T.  Wmout  Point  Shooting  Club,  67 
Ohio  St.  220,  48  N.  E.  844;  Broton  t.  De 
Chroff,  50  N.  J.  L.  409,  14  AU.  210;  Morris 
Graham,  16  Wash.  343,  47  Pac.  752; 
Gould,  Waters,  SS  42,  47. 

Mr.  A.  E.  OaUAgber,  for  respondents: 
The  stream  in  question  is  not  navigable 
at  common  law,  as  by  the  common  law  navi- 
l^ble  streams  are  confined  to  waters  in 
which  the  tide  ebbs  and  fiowa. 

Lorman  v.  Benson,  8  Mich.  18,  77  Am. 
Dee.  435;  Gould,  Waters,  S  42;  Wood, 
Kuisances,  2d  ed.  §  451. 

The  burden  of  showing  the  stream  navi- 
gable is  on  appellant. 

Wood,  Kuisances,  2d  ed.  S  463;  Eaet  Ho- 
qtiiam  Boom  cE  Loqging  Co.  t,  Neeson,  20 
Wash.  142,  64  Pae.  1001. 

A  stream  which  can  only  be  made  naviga^ 
ble  or  floatable  by  artificial  means  is  not  a 
public  highway. 

Bast  Eoquiom  Boom  A  Iiogging  Oo,  t. 
Weeson,  20  Wash.  142,  54  Pac.  1001 ;  Nutter 
V.  Gallagher,  19  Or.' 375,  24  Pac.  250;  Haines 
■V.  Ball,  17  Or.  165,  3  L.  R.  A.  609,  20  Pac. 
831 ;  Kotpe  V.  Oranite  Bridge  Corp.  21  Pick. 
344;  The  Montello,  24  Wall.  430,  sub  nom. 
United  States  t.  The  Montello,  22  L.  ed. 
ff4  Ii.  R.  A. 


801;  BwTOugh»  T.  WhiUeam,  69  Mich.  279, 
26  N.  W.  491;  WethersfUld  v.  Humphrey, 
20  Conn.  218;  American  River  Water  Co.  v. 
Ammfen,  6  Cal.  443;  Gould,  Waters,  S  107; 
United  States  v.  Rio  Grande  Dam  d  Irrig. 
Co.  9  N.  M.  292,  51  Pac.  674;  Hubbard  v. 
Bell,  64  111.  110,  5  Am.  Rep.  98;  Wciae  v. 
Smith,  3  Or.  446,  8  Am.  Rep.  021;  Grand 
Rapids  Boom  Co.  v.  Jarvis,  30  Mich.  308; 

16  Am.  ft  Ens.  Enc.  Law,  pp.  243,  244. 
There  could  be  no  pretense  of  right  or  ex- 
cuse for  appellant's  trespassing  upon  re- 
spondent's land,  and  cutting  the  wire  fence, 
or  taking  the  fish  in  question. 

Jones  V.  St.  Paul,  M.  £  M.  R.  Co.  16  Wash. 
25,  47  Pac  226;  Fort  Plain  Bridge  Co.  v. 
Smith,  30  N,  Y.  44;  Groat  v.  Moak,  94  N.  Y. 
115}  Marini  v.  Graham,  67  Cal.  130,  7  Pa«. 
442;  Esson  v.  Wattier,  25  Or.  7,  34  Pac. 
766;  Stufftebeam  v.  Montgomery,  2  Idaho, 
763,  26  Pac.  125;  Hogan  v.  Central  P.  R. 
Co.  (Cal.)  11  Pac.  876,  and  note;  Houck  v. 
Wachter,  34  Md.  265,  6  Am.  Rep.  332; 
Platte  d  D.  Ditch  Co.  v.  Anderson,  8  Colo. 
131.  6  Pac.  616;  Sohn  v.  Cambem,  106  Ind. 
302,  6  N.  E.  813;  Wood,  Nuisan^,  2d  ed. 
H  646,  732,  733,  839,  840. 

The  appellant  is  liable  for  damages  for 
removing  the  fence,  even  if  it  w«re  a  public 
nuisance,  so  long  as  he  did  not  sustain 
special  injury  from  it  which  gave  him  the 
right  to  abate  it  of  his  own  motion. 

Larson  v.  Furlong,  60  Wis.  681,  8  N.  W. 
1;  Godsell  v.  Fleming,  59  Wis.  52,  17  N.  W. 
670;  Brown  v.  Perkins,  12  Gray,  89;  Bright- 
man  V.  Bristol,  66  Me.  426,  20  Am.  Rep. 
711;  Miller  v.  Burch,  32  Tex.  208,  6  Am. 
Rep.  242;  Ely  v.  Niagara  County  Supers. 
36  N.  Y.  298;  Toledo,  St.  L.  d  K.  G.  R.  Co. 
V.  Loop,  139  Ind.  542,  39  N.  E.  30ti.  • 

When  the  legislature  defined  the  con- 
dition under  which  it  became  unlawful  to 
obstruct  a  stream,  the  effect  of  that  legisla- 
tion was  to  make  it  lawful  to  obstruct  a 
stream  in  all  cases  not  coming  under  the 
prohibitum. 

Bogus  v.  Seattle,  10  Wash.  396,  S3  Foe. 
548;  Perkins  v.  Thomburgh,  10  Cal.  189; 
Sutherland,  Stat  Constr.  S§  325-328. 

Appellant  is  liable  to  respondents  for  the 
value  of  the  fish  taken  by  ■  him  from  the 
stream  in  questicm  on  the  respondents' 
land. 

Anthony  Falls  Water  Power  Co.  v.  St. 
Paul  Water  Oomrs.  168  U.  S.  349,  42  L.  ed. 
497.  18  Sup.  Ot.  Rep.  167;  Ballinger,  Anno. 
Codes  &  Statutes,  S  4783;  People  v.  Piatt, 

17  Johns.  195,  8  Am.  Dec.  382;  Hooker  v. 
Cummings,  20  Johns.  90,  11  Am.  Dec.  249; 
Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178, 
38  Am.  Kep.  407;  Atty.  Gen.  ea>  rel.  Muske- 
gon Boom.  Co.  V,  Evart  Boom.  Co.  34  Mich, 
463 ;  June  v.  Purcell,  36  Ohio  St.  396 ;  Mo- 
FarUn  t.  Eaaew  Oo.  10  Gush.  304 ;  Lincoln  T. 
Davis,  63  Mich.  376,  51  Am.  Rep.  116.  19  N. 
W.  103;  Norcross  v.  Griffiths,  65  Wis.  599, 
56  Am.  Rep.  642,  27  N.  W.  606;  State  v. 
£rftannon,  36  Ohio  St.  423,  38  Am.  Rep.  599; 
New  England  Trout  d  Salmon  Club  v. 
Mather,  68  Vt.  338,  33  L.  R.  A.  569,  35  Atl. 
323;  State  v.  Roberts.  59  N.  H.  256,  47  Am. 
Rep.  199;  Beach  v.  Morgan.  67  N.  H.  529, 
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41  Atl.  849;  Brookhaven  v.  Strong,  60  N. 
Y.  56;  Bolyoke  Water-Power  Co.  v.  Lyman, 
IS  Wall.  500,  21  L.  ed.  133;  Sterling  v. 
Jaokson,  69  Mich.  488,  37  N.  W.  845;  Wash- 
ington Ice  Co.  V.  Shortall,  101  III.  46,  40  Am. 
Rep.  196;  Braaon  v.  Bresaler,  64  111.  488; 
Cobb  V.  Davenport,  33  N.  J.  L.  223,  97  Am. 
Dec.  718;  13  Am.  A  £ng.  Yijus.  Law,  2d  ed. 
p.  568;  Cooley,  Torts,  1st  ed.  p.  320;  Gould, 
Waters,  %  54;  Oaaton  t.  Mace,  33  W.  Va. 
14,  5  U  K.  A.  392,  10  8.  £.  60;  Rosa  v. 
Fauat,  54  Ind.  471,  23  Am.  Rep.  665;  Shaw 
V.  Ostcego  Iron  Co.  10  Or,  371,  45  Am.  Rep. 
14G;  Lorman  v.  Benson,  8  Mich.  16,  77  Am. 
Dec.  435;  Overman  v.  May,  35  Iowa,  89; 
West  Point  Water  Power  A  Land  Improv. 
Co.  V.  State  m  rel.  ifoodw,  49  Neb.  218,  66 
N.  W.  6. 

The  title  of  the  fish  is  in  the  owner  of  the 
soil,  and  when  Te8p<»ident8  established  that 
th^  were  the  owners  of  the  soil  they  there- 
by established  that  they  were  the  owners  of 
the  flsh;  and  the  taking  and  value  being  ad* 
mitted,  the  s^pellant  is  liable  to  respondents 
therefor. 

Waters'^,  Ulley,  4  I^ck.  145, 10  Am.  Dee. 
333;  Oould,  Waters,  }  490. 

DnnbMF,  Ch.  J.,  delivered  the  opinion  of 

the  court; 

This  action  is  brought  by  the  reapondenU 
to  recover  of  appellant  $260  as  damages 
which  respondents  sustained  1^  reawMi  of 
the  appellant  cutting  a  wire  fence  on  the 
land  of  respondents  in  Spokane  county, 
where  such  wire  crossed  the  stream  Icnown 
as  -the  *rLittle  Spokane  river."  which  flows 
through  the  land  of  respondents;  and  also 
to  recover  of  the  appellant  the  sum  of  9250, 
the  value  of  certain  trout  fiah  which  appel- 
lant caught  in  said  Little  Spokane  nver 
while  in  a  boat  on  said  river  on  respondents' 
land  where  said  river  runs  across  the  land 
of  respondents,  and  which  said  fish  appel- 
lant took  and  converted  to  his  own  us*.  A 
demurrer  interposed  to  the  amended  com. 

Elaint  was  overruled.  Defendant  (appel- 
int)  refusing  to  plead  further,  the  court 
made  findings  of  fact  and  conclusions  of  law 
In  accordance  with  the  all^ations  of  the 
amended  con^ljiint,  and  gave  judgment  in 
favor  of  plaintiffs  (respondents)  and 
against  defendant  for  $500  and  costs. 

The  findings  of  fact  following  substantial- 
ly Uie  allegation*  of  the  c(»nplaint,  it  is 
necessary  to  examine  only  the  allegatims  of 
Uie  complaint,  under  the  first  assignmoit  of 
error,  that  the  court  erred  in  overruling 
the  demurrer  of  defendant  to  the  amended 
complaint,  although  assignments  of  error 
are  based  upon  the  conclusions  of  law.  It 
is  conceded  by  the  appellant  that  only  two 
propositions  are  involved,  viz.:  (1)  Did  the 
Te3p<mdeDts  have  a  legal  right  to  piace  on 
their  land  the  barbed-wire  fence  in  question 
across  the  stream,  so  as  to  prevent  the  pass- 
age of  rowboatsT  and  (2)  Did  the  appellant 
have  a  right  to  catch  fiah  in  the  stream  on 
respondents'  land,  he  being  in  a  rowboat,  as 
allied  in  the  amended  complaint?  The 
complaint  alleges  in  the  usual  manner  the 
trespass  and  the  catching  of  the  fish,  the 
B4  L.  R.  A. 


ownership  of  the  land,  and  that  said  stnAn 
had  never  been  meandered,  and  gives  tlie  fol- 
lowing description  of  the  stream:  "That 
said  Little  Spc^ane  river,  where   the  same 
TUDB  through,  over,  and  across  the  premie 
described,  and  for  10  miles  up  said  river 
from  said  premises,  and  down  said  river 
from  said  premises  to  the  mouth  <rf  said 
Little  Spokane  river,  during  high  water  in 
said  river,  the  water  therein  is  of  an  aver- 
age width  of  40  feet,  and  on  an  avovge  dur- 
ing said  time  of  4  feet  in  d^th ;  that  higk 
water  continues  at  various  stages  in  heigfat 
in  said  river  for  about  three  months  dur- 
ing each  year,  and  the  water  in  said  river 
at  said  pr^nises  and  up  and  down  said  rim 
from  said  premises  for  the  distance  abon 
stated  during  the  rest  of  each  year  few  the 
last  twenty  years  has  been  about  40  feet  ia 
width  and  2  feet  in  d^th;  that  the  d^h 
and  width  of  the  water  in  said  river  for  the 
distance  above  mentioned  varies  at  different 
places  in  said  river  at  all  seasons  of  tiu 
year,  the  water  in  said  river  at  places  be- 
coming wider  than  as  above  stated,  and  at 
places  as  low  as  6  inches  in  depth;  thit 
said  river  from  a  pcAnt  about  10  miles  abon 
the  prcanises  above  described  to  ito  month 
earries  at  all  seasons  of  the  year  snffidoit 
water  in  width  and  depth  so  aa  to  permit 
the  running  of  rowboats  of  the  usual  sise 
up  and  down  said  river;  that  no  part  of  ssid 
nver  has  ever  been  used  as  a  navigable 
stream  or  highway  for  any  purpose  what- 
ever, except  tnat  said  river  has  been  used  to 
a  limited  extent  for  the  purpose  of  pleasoie 
by  the  running  of  rowboats  up  anid  dowa 
sidd  river      persons  desiring  to  fiah  for 
pleasure  in  said  river."    It  alleges  the  maia- 
tenance  by  the  plaintiffs  of  the  barbed-wire 
fence  above  mentioned,  the  catching  of  tt» 
fish  by  the  defendant  without  any  auChoritj, 
and  the  appropriation  of  the  same  to  defend- 
ant's use.    It  is  contended  by  the  appellant 
that  the  stream  was  a  navigable  stream, 
and  that,  therefix^  the  defendant  had  a 
right  to  navigate  the  stream,  ai^  to  fish 
therein;  and  that  the  respondents  had  co 
right  to  put  a  fence  of  any  kind  across  it 
which  would  interfere  with  the  right  of  the 
public  to  use  it  for  all  purposes  for  which 
nature  made  it  applicable, — citing  in  sup- 
port of  this  contention  fi  7303,  BalUnger. 
Anno.  Codes  &  Statutes,  which  is  a  statute 
to   prevent  the  obstruction  oi  navigaUe 
waters  in  this  state;  and  that,  the  fence  be- 
ing a  public  nuisance,  the  appellant  bad  a 
right  to  abate  it.    But,  even  conceding,  for 
the    purpose  of  the  discussion,  tbat  tbt 
stream  was  a  navigable  one,  the  principle 
of  law  is  well  established  tbat  a  pubhe 
nuisance  can  be  abated  only  by  a  public  of- 
fleer,  except  where  the  ps't^  who  desires  to 
abate  it  has  some  special  interest  in  the 
abatement    which  is  different   from  and 
inreater  than  the  interest  of  the  commonity. 
The  cases  which  the  appellant  rates  fn»n 
this  court  to  sustain   his   contention  are 
squarely  opposed  to  him.    Thus,  in  Carl  v. 
West   Aberdeen  Land  d  Impnyo.  Co.  13 
Wash.  ei6,  43  Pac.  890,  the  right  to  abate 
the  nuisanoe  was  founded  upon  ^  sperial  ia- 
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terest;  the  court  in  tliat  case  saying:  "Un- 
der tliia  assignment  of  error  it  is  further 
contended  that  the  obstruction  was  a  pub- 
lic one;  but,  even  if  it  was,  the  plaintiffs 
showed  that  they  were  bo  situated  that  they 
had  a  special  private  interest  in  having  it 
removed,  so  that  they  could  pass  their  Toga 
down  the  river,  and  for  that  reason  nere  en- 
titled to  maintain  their  action  for  that  pur- 
pose." Even  this  case-  was  where  there  was 
an  action  to  abate  the  nuisance,  and  not  an 
attempt  1^  the  partj  to  abate  it  himself. 
The  citation  from  Gould,  Waters,  S  42,  does 
not  seem  to  us  to  affect  the  question  in  any 
way.  That  special  damages  must  be  shown, 
see  Jonea  v.  tit.  Paul,  M.  d  M.  R.  Vo.  16 
Wash.  25,  47  Pac.  226;  Btufflebeam  v.  ifon(- 
(jomery,  2  Idaho,  763,  26  Pac.  125;  Esson  V. 
Wattier,  26  Or.  7,  34  Pac.  756;  Wood,  Nuis- 
ances, 3d  ed.  8  646,  and  coses  cited  in  note 
4.  But  we  are  of  the  opinion  from  tbe  al- 
legations of  the  complaint  that  the  river 
was  non-navigable.  Hence  it  becomes  neces- 
sary to  ascertain  the  rights  of  riparian  own- 
ers. The  title  to  the  land  under  all  the 
na\igable  waters  of  this  state  passed  from 
the  sovereignty  of  the  United  States  to  the 
sovereignty  of  the  state  upon  the  admission 
of  the  state  to  the  Union;  but,  under  the 
well-established  law  of  the  land,  the  title  to 
the  land  under  the  non-navigable  waters 
passes  from  the  United  States  to  the  grantee 
of  the  upland  bounding  on  such  non-naviga- 
ble waters  as  an  incident  to  such  grant; 
and,  although  at  the  common  law  the  test 
of  the  navigability  is  the  ebb  and  flow  of  the 
tide,  yet,  especially  in  this  country,  it  is 
held  that  the  rivers  and  streams  above  the 
ebb  and  flow  of  the  tide,  which  have  suffi- 
cient capacity  for  useful  navigation,  are 
public  rivers,  and  subject  to  the  same  gen- 
eral rights  which  the  public  possesses  In 
navigable  waters.  But  we  are  clearly  of  the 
opinion  that  the  stream  under  consideration 
Is  a  non-navi^ble  stream.  Many  of  the 
authorities  which  we  will  cite  in  support  of 
this  contention  support  also  the  other  prop- 
ositions indicated  f-bove,  and  they  will, 
therefore  be  cited  indiscriminately. 

"A  stream  is  a  public  highway  wherever  it 
is  suitable  in  its  natural  condition  for  gen- 
eral use  in  travel  or  in  the  transportation 
of  property."  Gould,  Waters,  5  107.  "If 
the  stream  is  not  always  navigable,  it  must 
be  capable  of  floatage,  as  the  result  of  nat- 
ural causes,  at  periods  ordinarily  recurring 
from  year  to  year,  and  continuing  for  a  suffi- 
cient length  of  time  in  each  year  to  make  it 
useful  as  a  highway.  The  mere  possibility 
of  cccasio^  use  during  brief  or  extraor- 
dinary freshets  does  not  give  it  a  public 
cbaracter.  A  similar  principle  applies  in 
tbe  ease  of  small  tidal  creelcs,  in  which,  al- 
though prima  fade  th^  are  public  and  navi- 
^ble,  private  property  may  be  maintained. 
It  is  not  every  small  creek  in  which  a  fish- 
ing skiff  or  gunning  canoe  can  be  made  to 
float  at  high  tide  which  is  deemed  subject 
to  public  use,  but,  in  order  to  have  a  public 
ehuacter,  it  must  be  navigable  for  some 
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purpose  useful  to  business  or  pleasure."  Id. 
S  109.  "But,  while  tbe  commtm  law  onhr  re- 
garded those  streams  in  which  the  tide  ebbed 
and  flowed  to  the  extent  of  such  flow  and  re- 
flow  as  navigable,  yet  there  was  another  class 
of  streams,  called  fresh-water  streams, 
which,  if  susceptible  of  navigation  by  'boats 
and  lighters,'  or,  aa  it  would  seem,  for  any 
beneficial  public  purpose,  and  were  naviga- 
ble in  fact,  were  retarded  as  highways  over 
which  the  public  bad  free  access  for  tbe  pur- 
poses of  trade  and  commerce.  The  only  real 
distinction  between  the  two  classes  of 
streams  arose  from  the  distinction  as  to  the 
ownership  of  the  alveus  of  the  stream,  and 
the  rights  of  riparian  owners  therein.  In 
all  salt-water  streams  subject  to  the  action 
of  the  tides  the  King  not  only  owned  the 
alveus,  but  bad  exclusive  title  in  and  juris- 
dictitm  over  the  stream  tor  all  purposes  not 
inconsistent  with  navigation;  while  in 
fresh-water  streams  the  riparian  owner  had 
certain  special  privileges  of  which  the  King 
could  not  deprive  him.  He  had  the  exclu- 
sive right  of  fishery,  the  benefit  of  alluvial 
deposits  or  accretion,  the  right  to  erect 
wharves  which  did  not  impede  narigation, 
and  to  take  tolls  for  the  use  of  them;  and, 
in  fact,  a  right  to  make  any  use  of  the  water 
or  the  bed  of  the  stream  that  his  tastes  or 
interests  dictated  that  did  not  interfere  with 
the  ^blic  right  of  passage.  Therefore, 
when  it  is  Eiaid  that  the  common  law  no 
stream  is  regarded  as  navigable  except  those 
in  which  the  tide  ebbs  and  flows,  it  is  not 
meant  that  no  other  streams  are  burdened 
with  a  public  easement  of  passage,  but  that 
in  law,  and  irrespective  of  the  question  of 
fact,  all  such  streams  are  navigable  whether 
tb^  are  so  in  Jact  or  not,  and  that  the  title 
thereto,  with  alt  privileges,  vests  in  the 
King;  and  that  all  other  streams  navigable 
in  fact  are  highways  ftn-  the  passage  of 
boats,  but  the  title  to  whidi,  with  all  spe- 
cial privileges,  outside  of  the  public  ease- 
ment, vests  in  the  owner  of  the  banks."  1 
Wood,  Nuisances,  3d  ed.  S  452.  So  that  it 
would  seem  in  this  case  that,  even  conced- 
ing that  the  stream,  which  is  a  fresh-water 
stream,  be  a  navigable  or  public  river,  yet 
the  right  of  fishing  remained  in  the  "Jwner 
of  the  banks,  the  public  having  only  an  mse- 
ment  over  the  land,  and  the  taking  of  the 
fish  therefrom  would  be  a  trespass  for  which 
the  owner  would  be  entitled  to  damages.  It 
is  true,  the  fact  that  a  stream  is  not  mean- 
dered does  not  establish  the  fact  that  it  is 
a  non-navigable  streun,  but  probably  indi- 
cates that  in  the  minds  of  the  officers  order- 
ing the  survey  it  was  not  a  navigable 
stream.  It  is  well  established  that,  except 
in  salt-water  streams,  the  question  of  navi- 
gability is  one  of  fact  that  must  be  estab- 
lished by  those  who  seek  to  use  it  as  such; 
and  it  is  also  well  established  that  the 
stream  must  be  navigable  in  its  natural 
state,  unaided  by  artificial  means  or  devices. 
This  proposition  was  announced  by  this 
court  in  East  Boquiam  Boom  <£  Logging  Co. 
V.  Ifeeaon,  20  Wash.  142,  54  Pac  lOOl,  where 
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it  was  said:  **It  is  well  settled  that  a 
atream  which  can  only  be  made  navigable  or 
floatable  by  artificial  means  is  not  a  public 
highway;"  citing  many  cases  to  sustain  the 

pioposition.  In  Rowe  v.  Oraniie  Bridge 
Corp.  21  Pick.  344,  Chief  Justice  Shaw,  de- 
livering the  opinion  of  the  court,  said : 
"Xor  \s  it  every  small  creek  in  which  a  fish- 
ing »kitT  or  gunning  canoe  can  be  made  to 
float  at  hi^h  water  which  is  deemed  naviga- 
ble.  But,  in  order  to  have  this  character,  it 
must  be  navigable  to  some  purpose  useful 
to  trade  or  agriculture.''  In  Nutter  v.  Qal- 
lagher,  19  Or.  375,  24  Pac.  230,— a  case 
which  is  cited  by  appellant, — it  is  held  that 
a  stream  or  watercourse,  in  order  to  be  navi- 
gable, must  be  of  suilicient  extent  and  capac- 
ity to  enable  the  community  at  large  to 
utilize  it  in  the  navigation  of  boats  and 
other  water  craft  thereon  for  the  transpor- 
tation of  products  and  other  merchandise, 
or  for  the  purpose  of  floating  logs  and  tim- 
boi'  fi'om  forests  to  market.  In  the  case  of 
The  Montctlo,  20  Wall.  430.  sub  nom. 
United  States  v.  The  Montcllo,  22  L.  ed.  3»1, 
wliere  the  language  of  Chief  Justice  Shaw, 
supra,  was  repeated  and  indorsed,  it  was 
said  that  "the  capability  of  use  by  the  pub- , 
lie  for  purposes  of  trtmsportatiOD  and  com- 
merce affoixla  the  true  criterion  of  the  navi- 
gability of  a  river,  rather  than  the  extent 
and  manner  of  that  use."  It  was  held  in 
Hainct  V.  Hall,  17  Or.  185,  3  L.  R.  A.  009,  20 
Pac.  S31,  that  a  stream  which  has  floatable 
capacity  at  certain  periods  recurring  with 
regularity,  and  continuing  for  a  sulTicient 
loigth  of  time  to  make  it  useful  as  a  high- 
way for  floating  logs,  is  navigable;  but  to 
be  navigable  in  this  sense  it  must  be  capable 
of  such  floatage  as  Is  of  practical  utility 
and  benefit  to  the  public  as  a  highway  for 
trade  and  commerce.  It  was  further  said: 
"If  its  location  is  such,  and  its  length  and 
capacity  so  limited,  that  it  will  only  ac- 
commodale  but  a  few  persons,  it  cannot  be 
considered  a  navigable  stream  for  any  pur- 
pose. It  must  be  so  situated,  and  have  such 
length  and  capacity,  as  will  enable  it  to  ac- 
commodate the  public  generally  as  a  means 
of  transportation."  To  the  same  eff'ect  is 
Burroughs  v.  Whitwam,  59  Mich.  279,  26  N. 
W.  4!)1.  The  court,  in  Wethers/^ld  v. 
Humphrey,  20  Conn.  218,  in  passing  upon 
the  question  of  whether  certain  waters  were 
navigable,  after  reciting  the  fact  that  at 
times  a  fish  boat,  or  sldfT,  or  Indian  canoe 
might  have  been  pushed  tiirough  the  waters, 
said:  **But  this  is  not  navigation.  That 
only  is  such,  and  those  only  are  navigable 
waters,  where  the  public  pass  and  repass 
upon  them,  with  vetts^els  or  boats,  in  the 
prosecution  of  useful  occupations.  There 
must  be  some  commerce  or  navigation  which 
is  essentially  valuable," — citing  Lord  Hale's 
remarks  in  his  treatise  De  Jure  Marie: 
"There  be  some  streams  or  rivers  that  are 
private,  not  only  in  property  and  ownership, 
but  also  in  use ;  as  little  streams  and  rivers 
that  are  not  a  common  passage  for  the 
King's  property."  To  the  same  effect  is 
ML.  B.A. 


Amerioan  River  Water  Co.  r.  Amuden,  6 
Cal.  443.  In  that  case  it  was  held:  "A 
river  beyond  the  ebb  and  flow  of  the  tiile 
may  be  navigable  when  it  has  suflicieiii 
depth  and  width  to  float  a  vessel  u&ed  in  tlie 
transportation  of  freight  or  passengers.  anJ 
this  has  been  extended  to  its  capacity  to 
float  rafts  of  lumber.  To  go  beyond  this,  and 
declare  a  stream  navigable  which  can  float 
a  iog,  would  be  to  turn  a  rule  intended  for 
the  benefit  of  the  public  into  an  instrunieiit 
of  serious  detriment  to  individuals,  if  nvt 
of  actual  private  oppression."  "It  should 
be  understood  that,  except  in  salt-wat^r 
streams,  so  far  as  the  tide  ebbs  and  Sous 
the  question  of  navigability  is  one  of  f&ct, 
and  must  be  established  by  those  who  ^-k 
to  use  it  as  such ;  and  also  that  the  strGSiii 
must  be  navi^ble  in  its  natural  state,  un- 
aided artificial  meana  or  devices.  If  •> 
Ktreani  is  not  susceptible  of  valuable  use  to 
the  public  as  a  navigablo  or  floatable  stream, 
without  the  erection  of  dams,  it  is  not  a 
navi^ble  stream,  even  though  it  might  )>< 
applied  to  that  use  after  dams  are  ereeieii. ' 
1  Wood,  Xuisances,  3d  ed.  §  41)3.  There  is 
no  claim  here  that  the  stream  under  diacu>- 
,  sion  was  ever  used  as  a  floatable  atream,  or 
that  any  transportaticm  has  been  carried  <^ii 
over  it  except  in  small  boats,  from  whiii' 
persons  fished  for  pleasure. 

The  l^slature  of  tliis  state  has  providc<l 
that  the  common  law,  so  far  as  it  is  not  in 
conaiHtent  with  the  laws  of  the  United 
Slates,  or  of  the  state  of  Washington,  or  in- 
compatible with  the  institutions  and  con- 
dition of  society  of  this  state,  shall  be  tl  i' 
rule  of  decision  in  all  the  courts  of  thi* 
state.  The  common-law  rule  having  been 
adopted,  it  must  be  held  that  the  title  totJu- 
beds  of  non-navigable  streams  is  in  the  ad- 
jacent riparian  proprietors  to  the  center  ot 
the  stream.  This  holding  is  not  incon>i9i- 
ent  nor  incompatible  with  the  institutions 
and  condition  of  society  in  this  state,  nor 
with  the  Constitution  and  laws  of  the 
United  States  or  of  the  state  of  Washington. 
It  was  held  by  this  court  in  Benton  v.  Jokit- 
cox,  17  Wash.  277,  39  L.  R.  A.  107,  49  Psc 
4!t5,  that  the  common-law  doctrine  de- 
claratory of  riparian  rights  is  not  inconsist- 
ent with  the  Constitution  and  laws  of  the 
United  States  or  of  this  state,  or  incompati- 
ble with  the  conditions  of  society  in  thiii 
state,  "unless,"  said  the  court,  'it  can 
be  said  that  the  right  of  an  individ- 
ual to  use  and  enjoy  his  own  property 
is  inoompatible  with  our  condiUon."  The 
statute  law  and  the  decisions  of  thi>> 
court,  then,  having  made  the  etmmion 
law  the  arbitrator  of  the  rights  of  the  ri- 
parian proprietors,  the  decisions  of  the 
courts  declaring  the  rights  of  riparian  pro- 
prietors under  the  common  law  become  im- 
portant. In  Hooker  v.  Cumminga,  20 
Johns.  90,  11  Am.  Dec.  249,  it  was  said:  "In 
the  case  of  People  v.  Piatt,  17  Johns.  195, 
8  Am.  Dec.  382,  ...  we  recognized  the 
principles  of  the  common  law  to  be  that  in 
case  of  a  private  river — that  is,  where  it  Is 
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ft  fresh-water  river — in  which  the  tide  doea 
not  ebb  and  flow,  and  is  not,  therefore,  an 
arm  of  the  sea,  he  who  owns  the  soil  has, 
prima  facie,  the  right  of  fishing;  and,  if  the 
soil  on  both  sides  be  owned  by  an  individ- 
ual, he  has  the  sole  and  exclusive  right." 
See  also  Palmer  v.  Mulligan,  3  Cai.  3U7,  2 
Am.  Dec.  270.    In  Adctms  v.  Peaae,  2  Conn. 

461,  it  was  held  that  "the  owners  of  land 
adjoining  Ctmnecticut  river  above  the  flow- 
ing and  ebbing  of  the  tide  have  an  exclu- 
sive right  of  fishery,  opposite  to  their  land, 
to  the  middle  of  the  nver;  and  the  public 
have  an  easement  in  the  river  as  a  high- 
way for  passing  and  repassing  with  every 
kind  of  water  craft."  "The  bra  and  banks 
of  a  fresh-water  river,  where  the  tide  does 
not  ebb  and  flow,  are  the  property  of  the 
riparian  proprietors,  the  public  having  an 
easemrat  only  for  passage  as  on  a  public 
highway;  and  such  proprietors  may  use  the 
land,  or  water  of  the  nver  in  any  way  not 
inconsistent  with  this  easement."  Chenan- 
$0  Bridge  Co.  v.  Paige,  83  N.  Y.  178  (Syl.), 
38  Am.  Kep.  407.  luAUy.Gtn-ettrel.  Muske- 
gon Boom.  Co.  V.  Eva^t  Boom.  Co.  34  Mich. 

462,  among  other  things  it  was  said,  in 
substance,  by  Judge  Cooley,  who  rendered 
the  decision  of  the  court,  that  the  Muskegon 
river  was  not  a  navigable  stream,  and  the 
public  had  no  rights  whatever  in  the  soil 
under  it;  that  it  was  only  a  small  stream, 
whose  value  to  the  public  consisted  in  the 
use  tiiBt  could  be  made  of  it  for  the  purpose 
•f  floating  logB  and  lumber ;  and  It  was  held 
that  the  property  taken  in  such  a  case  was 
pTivate  property,  and  the  owner  of  the  bank 
could  maintain  trespass  or  ejectment 
against  the  taker.  See  June  v.  Purcell,  36 
Ohio  St.  896.  In  McFarlin  v.  Ebsob  Co.  10 
Cuah.  304,  it  was  said  by  Chief  Justice 
Shaw,  speaking  for  the  supreme  court  of 
Massachusetts,  that  it  was  well  established 
a»  law  of  the  eommonwealth  that  in  all 
waters  not  navigable  in  the  c<Hnmon-law 
BPnae  of  the  term  the  right  <d  fishery  is  in 
tT)e  owner  of  the  soil  upon  which  it  is  car- 
ried on,  and  in  such  rivers  that  the  right 
of  the  soil  is  in  the  owner  of  the  land  bound- 
ing upon  it;  citing  Waters  v.  Lilley,  4  Pick. 
145,  16  Am.  Dec.  333,  and  Com.  v.  Chapin, 
6  Pick.  199.  In  Lincoln  v.  Davis,  53  Mich. 
375,  61  Am.  Rep.  116,  19  N.  W.  103,  it  was 
htAd  by  the  supreme  court  of  Michigan  that 
the  !aw  was  well  settled  that  riparian  pro- 
prietors upon  fresh-water  streams  had  the 
-exclusive  right  of  fishing  in  the  water  op- 
posite their  land;  citing  Gould,  Waters,  9 
1 82,  and  cases  cited  in  note  1 ;  Angeil, 
Watercourses,  S  01;  HaH  v.  HiU,  1  Whart. 
124;  Beekman  v.  Knamer,  43  III.  447. 
The  (Station  from  Gould,  Waters,  8  182,  is 
4hs  follows:  "Biparian  proprietors  upon 
the  fresh-water  streams  have  the  exclusin 
right  of  fishing  in  the  water  opposite  their 
lands,  and  this  right  extends  to  navigable 
fresh  rivers  as  well  as  those  which  are  un- 
navigable,  where  the  soil  of  the  former  is 
held  to  be  private  property.  Riparian  pro- 
prietors upon  all  such  streams,  whose  title 
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extends  ad  fUum  o^wv,  can  maintain  an  ac- 
ti<Hi  of  trespass  against  those  who  draw  a 
seine  betweoi  the  center  of  the  stream  ond 
the  bank  of  his  land."  It  is  true  that  the 
l^slature  of  the  state  has  passed  laws  regu- 
lating fishing,  has  made  close  seasons,  and 
provided  a  penalty  for  persona  killing  fish 
by  use  of  dynamite  or  other  explosives.  It 
is  also  true  that  fish  are  fercB  natura:,  and 
that  their  habitat  is  not  entirely  local; 
hence  it  might  be  thought  that  no  property 
in  fish  could  vest  in  the  owner  of  tbe  land. 
But  it  Is  ownership  subject  to  the  rights  of 
the  public,  and  must  be  exercised  with  due 
consideration  for  the  nature  of  the  property, 
and  exercised  only  when  the  fish  are  upon 
the  land  of  the  owner.  In  accordance  with 
this  view,  it  was  held  in  State  v.  Roberta, 
59  N.  H.  256,  47  Am.  Rep.  199,  that,  while 
the  right  of  fishery  in  waters  not  navigable 
was  limited  to  the  riparian  owner  of  the 
soil,  and  belonged  exclusively  to  him,  yet 
this  right  in  the  owner  of  tbe  land  must  be 
regarded  as  qualified  to  a  certain  extent  by 
the  universal  prindple  that  all  proj^ty  la 
held  subject  to  those  general  regulations 
which  are  necessary  to  the  common  good 
and  general  welfare,  and  to  that  extent  it 
was  subject  to  legislative  oontri^;  that  it  is 
a  well-established  principle  that  every  per- 
son shall  so  use  and  enjoy  his  own  property, 
however  absolute  and  unqimlified  bis  title, 
that  his  use  of  it  shall  not  he  injurious  to 
the  eqnal  enjoymuit  of  others  having  an 
equal  right  to  the  enjoymrait  of  their  prop- 
erty, nor  injurious  to  the  rights  of  the  pub- 
lic. Hence,  while  the  riparian  owner  has 
the  exclusive  right  of  fishery  upon  his  own 
land,  he  must  so  exercise  that  right  as  not 
to  injure  others  in  tbe  enjoyment  of  a  right 
upon  their  lands  upon  tbe  stream  above  and 
below.  But,  subject  to  these  qualifications, 
the  right  of  fishery  to  the  riparian  owner 
is  absolute.  To  the  same  effect  are  Beach  v. 
Morgan,  67  K.  H.  628,  41  AU.  349;  Brook- 
haven  V.  Strong,  60  N.  Y.  66;  Holyoke 
Water-PoKOr  Co.  v.  Lyman,  IB  Wall.  500,  21 
L.  ed.  133;  Sterling  v.  Jackson,  69  Mich, 
488,  37  N.  W.  845;  Washington  Ice  Co.  v. 
Shortalt,  101  111.  46,  40  Am.  Rep.  190; 
Braxon  v.  Bressler,  64  III.  488;  Cobb  r. 
Davenport,  33  N.  J.  L.  223,  97  Am.  Dec 
718;  \cir  England  Trout  d  Salmon  Club  v. 
Mather,  68  Vt.  338,  33  L.  R.  A.  569,  36  AtL 
323;  Norcross  v.  Griffiths,  65  Wis.  69»,  66 
Am.  Rep.  642,  27  N.  W.  606. 

It  appearing  from  the  record  in  the  case 
that  Uie  river  from  which  these  fish  were 
taken  was  non-navigable,  that  the  owners 
had  a  right  to  maintain  a  fence  over  the 
same,  and  that  they  had  the  exclusive  right 
of  fishery  in  the  waters  flowing  over  the 
land,  and  no  proper  exceptions  having  been 
taken  to  the  finding  in  >elatl(m  to  tha 
amount  of  damages,  the  ju^/ment  wiU  he  eif' 
firmed. 

Anders  and  Fnllertom,  JJ.,  eooonr. 
Reavls,  J.,  concurs  in  result. 
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Not., 


Bdvard  ROBERTS,  1^  Giurdian  ad  litem, 
Bespt., 

V. 

SPOKANE     STREET-RAILWAY  COM- 
PANY, Appt. 

(  WMh  ) 

1.  Two  and  m  bnlf  miles  an  boar  can- 
not, mm  matter  of  Inw,  Im  said  not  to 

be  an  exceiiKlve  speed  for  an  electric 
street  car,  when  it  meets,  at  a  busy  street 
crossing,  anotber  car  on  a  parallel  track, 
wbere  Its  mecbanism  for  controlUog  the  cur- 
rent Is  defeetlTe. 
v.  Tbe  dvtr  of  m  street-ear  eompaaTt 
In  tbe  exerelse  of  ordlnarr  care  In  re- 
spect to  the  management  of  a  car  approach- 
ing a  person  crossing  Ita  tracks,  cannot  be 
measured  bj  the  condition  of  the  e^julpment 
and  apparatus  of  tbe  car  at  the  time,  without 
considering  the  effect  of  tbe  fact  that  the  ap- 
pliances for  stopping  It  were  defective. 

5.  Failure  to  look  and  listen  before 
crossing  an  electric  street  railway  is  not  neg- 
ligence per 

4.  The  qnestlon  of  nearllsence  In  per- 
mlttlns  electric  ears  to  meet  and  pass  at 
a  street  croesiog  la  one  of  fact  in  tbe  light 
ot  all  tbe  evidence  In  the  case. 

8.  A  street-rallwaT  company  Is  nevll- 
arent  In  operating  an  electric  car  with  a  de- 
fective controller  bandle,  so  tbat  tbe  car  can- 
not be  stopped  with  the  same  facility  as  If 
tbe  appliance  was  sound. 

6.  The  Question  whether  or  not  a  bor 
ten  years  old  la  ynllty  of  nesllvcnce 
contributing  to  bis  injury  le  for  the  Jurr, 
where  at  a  street  crossing  he  attempts  to  ride 
a  bicycle  across  the  tracks,  and  In  so  doing 
passes  behind  one  car  and  comes  Immediately 
In  front  of  anotber  approaching  from  the  op- 
posite direction,  which,  because  ot  Its  defec- 
tive condition,  cannot  be  stopped  In  time  to 
aTold  collision  with  blm. 

T.  If  tbe  neirllvence  of  a  street-car 
company  with  respect  to  tbe  condi- 
tion or  nianaciemcnt  of  Its  car  Is  the 
proiilmate  cause  of  a  collision  with  a  traveler 
on  tbe  highway.  It  will  be  liable  for  tbe  In- 
}ary,  although  want  of  ordinary  care  on  tbe 
part  of  tbe  traveler  Is  a  condition  of  the  ac- 
cident. 

(November  28,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
Connlr  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.  Affirmed. 

The  facta  are  stated  in  the  opinion. 

NoTB. — For  cases  In  this  series  as  to  negll- 
gence  in  rannlag  street  cars  over  crossings  gen- 
erally, e^e  Wallace  v.  City  &  Suburban  B.  Co. 
(  Or.)  2&  U  EL  A.  668,  and  note;  Cincinnati 
Street  B.  Co.  v.  Snell  (Oblo)  32  L.  B.  A.  276 ; 
State  em  rel.  Cape  May,  D.  B.  A  8.  P.  B.  Co.  v. 
Capo  May  (N.  J.  L.)  36  L.  R.  A.  657 ;  and  Ev- 
ansvllle  Btreet  B.  Co.  v.  Gentry  (lud.)  37  L.  B. 
A.  S78. 

As  to  negligence  In  running  street  cars  past 
«ncb  other  at  a  crossing  without  stopping  or 
giving  ^gual,  see  Chicago  City  R.  Co.  v.  Robin- 
son  (Ul.)  4  L.  B.  A.  126:  Consolidated  Traction 
Co.  T.  Scott  (N.  J.  L.)  33  B.  A.  122;  and 
Smitb  V.  Union  Trunk  Line  (Waib.}  45  L.  B.  A. 
169. 
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Jfewre.  M.  J.  Oovdom  and  Stepkeae  4k 
Bwu*  for  appellant  on  petitim  for  rehear- 

inij; 

This  court  has  heretofore  committed  it- 
.solf  to  the  doctrine  of  contributory  negli- 
gence, and,  unless  it  reverses  alt  former 
rules  and  holdings,  cauuot  now  adopt  tbe 
rule  of  comparative  negligence. 

Oregon  R.  <£  Hav.  Co.  v.  Eglcy,  2  Wa-'i. 
409,  26  Pac  973;  Week  v.  Fremont  Mill  L  o. 
3  Wftsh.  628,  20  Pac.  215;  Letda  v.  /Simp- 
son, 3  Wash.  641,  29  Pac.  207;  LetrU  v. 
Puget  Sound  Shore  R.  Co.  4  Wash.  1S8.  29 
Pac.  lOGl;  Richardson  v.  Carbon  Hill  Coal 
Co.  6  Wash.  52, 20  L.  R.  A.  338,  32  Pac.  1012 : 
ChriatenBen  v.  Union  Trunk  Line,  6  Wash. 
75,  32  Pac.  1018;  Brcnnan  v.  Front  Street 
Cable  R.  Co.  8  Wash.  363,  36  Pac  272; 
Cooney  r.  Qreat  "Nortlmn  R.  Go.  9  Wash. 
292.  37  Pac.  438;  De  Oraf  t.  SeattU  T. 
Nov.  Co.  10  Wash.  468,  38  Pac  1006;  Woo 
Dan  V.  Seattle  Electric  R.  d  Potper  Co.  & 
Wash.  466,  32  I'ac.  103 ;  Pugh  v.  Oregon  Im- 
prov.  Co.  14  Wash.  331,  44  Pac.  547.  6S9; 
Anderson  v.  Northern  P.  R.  Co.  19  Wash. 
343.  53  Pac.  345 ;  Anderson  v.  Inland  TelepK 
d  Tcleg.  Co.  10  Wash.  575,  41  L.  R.  A.  410,. 
63  Pae.  657. 

The  doctrine  of  comparative  .negligence 
had  ita  origin  in  tbe  state  of  IlUnois,  but 
ha.s  been  repudiated  in  that  state. 

Beach,  Contrib.  Neg.  3d  ed.  $  85a. 

It  has  also  been  repudiated  in  the  state 
of  Kansas,  where  it  was  once  applied. 

A'an^oa  P.  R.  Co.  v.  Peavg,  29  Kan.  169. 
44  Am.  Kep.  630;  Atehteon,  T.  (E  8.  F.  R. 
Co.  V.  Henry,  67  Kan.  154,  45  Pac.  576. 

The  general  rule  as  t«  the  operation  of 
electric  railways  is  that  tbe  company  must 
exercise  ordinary  care,  that  is,  such  care  as 
a  reasonably  prudent  man  would  exercise, 
commensurate  with  the  necessities  of  each 
case,  having  in  view  the  instrument  he  is  op- 
eratinf^,  the  possibility  of  danger  from  it» 
operation,  and  due  regard  for  the  rights  of 
others,  whether  on  foot  or  in  vehicles. 

Joyce,  Electric  Law,  $  571;  Booth,  Stmt 
RailwavR.  §S  309,  311,  317;  OogaujeU  r. 
West  Street  d  N.  E.  R.  Co.  5  Wash.  54.  31 
Pac.  411. 

Evidence  of  the  motorman  on  the  car  wae 
to  the  ^ect  that  he  had  the  car  under  per- 
fect control,  and,  consequently,  the  speed  of 
the  car  was  not  high,  dangerous,  or  excee- 
aive,  and  it  should  have  been  bo  determined 
by  the  court  as  a  matter  of  law. 

The  controller  handle  was  only  provided 
for  use  in  stopping  the  car  under  ordinary 
circumstances,  and  was  not  provided  foV 
emergency  cases.  The  emergency  lercr  was 
in  perfect  condition,  so,  also,  were  the 
brakes,  and  if  there  was  any  failure  in  this 
respect  it  was  a  mere  condition  before  the 
accident,  and  not  a  contributing  eaoae  to 
the  injury. 

if  responduit,  withont  warning,  and  m- 
der  cireumBtancea  which  eonld  not  raaaon- 
ably  be  expected,  darted  anddraly  in  front 
of,  or  against,  or  in  close  proximity  to,  th« 
car,  no  recovery  could  be  had.  unless  there 
was  negligence  after  the  dLsooreiT'  of  ki>> 
peril. 
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Kelljf  LoviaviUe  B.  Co.  20  Ey.  L.  Bep. 
471,  46  S.  W.  688;  Rack  v.  Chicago  City  R. 
Co.  173  111.  289,  44  L.  R.  A.  127,  50  N.  E. 
668;  Keasler  v.  Citizena'  Street  R,  Co.  20 
Ind.  App.  427,  50  N.  E.  891;  Stabenau  v.  At- 
lantic Ave.  R.  Co.  155  N.  Y.  811,  50  N.  E. 
277;  Mullen  v.  Springfield  Street  R.  Co.  164 
Mass.  450,  41  N.  E.  664;  Perry  v.  Macon 
Conaol.  Street  R.  Co.  101  Oa.  400,  29  8.  E. 
304. 

It  U  Diligence  per  w  to  fail  to  lode  and 
listen  before  crossing  an  electric  etreet-rail- 
way  trade. 

Ghristenscn  v.  Union  Trunk  Line,  6  Wash, 
77,  32  Pac.  lOIS;  Mitchell  y.  Tacoma  B.  d 
Motor  Co.  9  Wash.  131,  37  Pac.  341;  Beach, 
Contrib.  Neg.  3d  ed.  §  427;  Robbins  v. 
Springfield  Street  R.  Co.  165  Mass.  30,  42  N. 
E.  334;  Creamer  v.  'West  End  Street  R.  Co. 
IS6  Mass.  320,  16  L.  S.  A.  490,  81  K.  E. 
391 J  Mullen  v.  Springfield  Street  R.  Co.  164 
Mass.  450,  41  N.  E.  664;  Bewell  v.  New 
York,  H.  H.  d  H.  R.  Co.  171  Mass.  302,  50 
N.  E.  541;  Kelly  v.  Wakefield  d  8.  Street 
R.  Co.  176  Mass.  331,  56  N.  E.  285;  Consoli- 
dated Traction  Go.  v.  Scott,  58  N.  J.  L.  682, 
33  L.  B.  A.  122,  34  Atl.  1094;  Jewett  v. 
Pateraoti  R.  Go.  62  N.  J.  L.  424,  41  Atl.  707; 
Brady  v.  ConaoUdated  Traction  Co.  63  N. 
J.  L.  25,  42  Atl.  1054;  Fitehenry  v.  Consoli- 
dated Traction  Go.  64  N.  J.  L.  674, 
46  AtL  698;  McHugh  v.  North  Jersey 
Street  R.  Co.  (N.  J.  L.)  46  Atl.  782; 
Bhca  V.  St.  Paul  City  R.  Co.  50  Mian.  306, 
52  N.  W.  902;.fliofcey  v,  St.  Paul  City  R. 
Co.  60  Minn.  119,  61  N.  W.  894;  Tenen  v. 
8t,  Paul  City  R.  Go.  70  Minn.  532,  73  N.  W. 
412;  TVostfta  t.  Bt.  Paul  Gity  R.  Go.  80 
Minn.  364,  83  N.  W.  386 ;  Twiat  v.  Winona 
d  St.  P.  R.  Co.  39  Minn.  164,  39  N.  W.  403; 
Qreengard  v.  Bt.  Paul  City  R.  Co.  72  Minn. 
181,  75  N.  W.  221 ;  Eafner  v.  St.  Paul  City 
R.  Co.  73  Minn.  252,  75  N.  W.  1048;  Downs 
V.  at.  Paul  City  R.  Co.  75  Minn.  41,  77  N. 
W.  408;  Qagne  v.  Minneapolis  Street  R.  Co. 
77  Ifinn.  171,  79  N.  W.  671;  Morrissey  v. 
Bridgeport  Traetion  Go.  68  Conn.  216,  35 
Atl.  1120;  J(^ce,  Electric  Law,  SS  630,  632, 
633,  650;  Young  v.  Oitisgens'  Street  B.  Co. 
148  Ind.  54,  44  N.  E.  927,  47  N.  B.  142; 
Hoelzel  V.  Crescent  Gity  R.  Go.  40  La.  Ann. 
1302,  38  L.  R.  A.  708,  22  So.  332;  Snider  v. 
New  Orleans  <E  G.  R.  Co.  48  La.  Ann.  1,  18 
So.  695;  Schulte  t.  Neu)  Orleans  City  A 
Lake  B.  Go.  44  La.  Ann.  509,  10  So.  811; 
Dieek  t.  New  Orleans  City  A  Lake  B.  Co. 
61  La.  Ann.  282,  25  So.  71;  Hemingway  t. 
TfetD  Organs  City  <£  Lake  R.  Go.  50  La.  Ann. 
1087,  23  So.  952;  O'Rourke  v.  New  Orleans 
City  d  Lake  R.  Co.  61  La.  Ann.  756,  25  So. 
323;  Baltimore  Traction  Co.  v.  Helms,  84 
Md.  615,  36  L.  R.  A.  215,  36  At!.  119; 
Borsohall  t.  Detroit  R.  Go.  116  Micb.  473. 
73  N.  W.  5SS;  MeOee  Consolidated  Street 
R.  Co.  102  Mich.  107,  S6  L.  R.  A.  300.  60 
N.  W.  296;  Bennett  v.  Detroit  Citissens' 
Street  R.  Co.  123  Mich.  692,  82  N.  W.  618; 
Blakeslee  v.  Consolidated  Street  R.  Go. 
1 05  Mich.  462,  63  N.  W.  401 ;  Fritz 
•V.  Detroit  Citizens'  Street  R.  Co.  105 
Mich.  60.  62  N.  W.  1007;  Henderson  v.  De- 
troit Gitixen^  Street  B.  Go.  116  Mich.  368, 
54  li.  R.A. 
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74  N.  W.  626;  Sine  t.  Bay  Cities  Gonsoli- 
dated  R.  Co.  116  Mich.  204,  73  N.  W.  116; 
Doherty  v.  Detroit  Citizens'  Street  R.  Co. 
118  Mich.  209,  76  N.  W.  377,  80  N.  W.  36; 
McCarthy  v.  Detroit  Citizens'  Street  R.  Co. 
120  Mich.  400,  79  N,  W.  631;  Lau  v.  Lake 
Shore  &  M.  B.  R.  Go.  120  Mich.  115,  79  N. 
W.  13;  Watson  v.  Mound  City  Street  R.  Co. 
133  Mo.  246,  34  S.  W.  574;  Thompsorvx. 
Buffalo  R.  Go.  146  N.  Y.  196,  30  N.  E.  700; 
Lang  v.  Metropolitan  Street  B.  Co.  26  Alisc. 
764,  57  N.  Y.  Supp.  249;  Fenton  v.  Second 
Ave.  R.  Co.  126  N.  Y.  625,  20  N.  E.  907 ; 
Cardonmer  t.  Metropolitan  Street  R.  Go.  38- 
App.  Div.  597.  66  N.  Y.  Supp.  500;  Quinn 
V.  Brooklyn  City  R.  Co.  40  App.  Div.  608, 
67  N.  Y.  Supp.  544;  Smith  v.  City  it 
Suburban  R.  Co.  29  Or.  639,  46  Pac  136,. 
780;  DartDOod  T.  Union  Traetion  Co.  180 
Fa.  502,  42  Atl.  290;  Carson  v.  Federal 
Street  d  P.  ValUy  B.  Co.  147  Pa.  219,  15 
L.  R.  A.  257,  23  Atl.  369;  Kierzenkowski 
V.  Philadelphia  Traction  Co.  184  Pa.  459, 
39  Atl.  220;  Callary  v.  Easton  Transit  Co. 
185  Fa.  176.  39  Atl.  813;  Fletcher  v.  Scran- 
ton  Traction  Go,  186  Pa.  147,  39  Atl.  837 ; 
Funk  T.  Eleotrio  Traction  Co.  176  Fa.  659, 
34  Atl.  861;  Gould  v.  Union  Traetion  Go. 
190  Fa.  198,  42  Atl.  477;  Nugent  v.  Phila- 
delphia Traction  Co.  181  Fa.  160,  37  Atl. 
206;  Busby  v.  Philadelphia  Traction  Co. 
126  Pa.  559,  17  Atl.  895;  CawUy  v.  La 
Crosse  City  B.  Co.  108  Wis.  239,  82  N.  W. 
108.  101  Wis.  145,  77  N.  W.  180;  Helber  v. 
Spokane  Street  R.  Co.  22  Wash.  319,  61  Pac. 
40 ;  Blaney  v.  Eleotrio  Traction  Go.  184  Pa. 
524,  39  AU.  294. 

Keaptmdent  was  guilty  of  want  of  or- 
dinary care  in  not  looking  before  going  upon 
the  south  track  immediately  in  front  of  a 
moving  car.  He  waa  likewise  negligent  in- 
failing  to  wait  for  a  temporary  obstruction 
to  pass  out  of  the  way  so  that  be  could  see 
Bucn  car. 

Stotcell  V.  Erie  B.  Go.  39  C.  C.  A.  145.  98 
Fed.  622  ;  3  Elliott,  Railroada.  t  1170:  Bea- 
ney  v.  Long  Island  B.  Go.  112  K.  Y.  122,  10 
N.  E.  422;  Boerth  v.  West  Side  R.  Co.  87 
Wis.  288,  68  N.  W.  376;  Doherty  v.  Detroit 
Citizens'  Street  R.  Co.  118  Micb.  209,  76  N. 
W.  377,  80  N.  W.  38;  Blakeslee  v.  Consoli- 
dated Street  B.  Go.  105  Mich.  462,  63  N.  W. 
401 ;  Gremgard  Bt.  Paul  City  B.  Co.  72- 
Minn.  181,  75  W.  221;  Btowers  v.  Citi- 
zen^  Street  B.  Go.  21  Ind.  App.  434,  62  N. 
E.  710;  Baltimore  Traction  Co.  r.  HelmSf 
84  Md.  615,  36  L.  R.  A.  215,  38  Atl.  119; 
Thompson  v.  Buffalo  B.  Go.  145  N.  Y.  196, 
39  N.  E,  709;  Blaney  v.  Electric  Traction 
Go.  184  Pa.  624,  39  Atl.  294;  Darwood  v. 
Union  Traction  Go.  189  Pa.  692,  42  Atl.  290; 
Nugent  v.  Philadelphia  Traction  Co.  181 
Pa.  160,  37  Atl.  206;  McCarthy  v.  Detroit 
CitUxn^  Btreet  R.  Go.  120  Mich.  400,  79  N. 

w.  e»i. 

Appellant  did  not  put  respondent  in  pertl, 
and  the  latter  would  never  have  been  in 
danger  or  peril  had  he  exercised  ordinary., 
or  any,  care. 

No  allowance  is  made  in  favor  of  one 
whose  own  fault  has  brouprht  him  into  the- 
peril  which  disturbs  his  judgment. 
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Sheann.  ft  Redf.  N^.  f  89;  Baltser  r. 
Chicago,  M.  A  N.  R.  Co.  83  Wis.  459,  63  N. 
W.  885;  Richfield  v.  Michigan  C.  R.  Go.  110 
Mich.  40ti,  68  N.  W.  218;  Schneider  v.  Sec- 
ond Ave.  R.  Co.  133  N.  Y.  583,  30  N.  E.  753. 

The  defective  controller  handle  cannot  be 
deemed  the  proximate  or  imnti^dinte  cause 
of  the  accident,  unless  prior  want  of  care  in 
that  respect  was  the  cause  of  the  collision, 
accident,  and  injury. 

The  facts  in  the  case  at  bar  do  not  show 
knowled^rc  of  peril  or  wilful  injury. 

Contributory  negligence  is  a  complete  de- 
fense to  everything  short  of  wilfulness  or 
wantonness. 

1  Shearm.  &.  Redf.  N^.  5th  ed.  p.  64 ;  /n- 
ternational  d  O.  N.  R.  Co.  v.  Kuckn,  11  Tex. 
av.  App.  21,  31  S.  W.  322;  Ratcen  v.  Tfew 
York,  N,  B.  A  B.  R.  Co.  60  Conn.  864,  21 
AtL  1073 ;  Trouaclair  v.  Pacifio  Coaat  B.  S. 
Co.  80  Cal.  521,  22  Pac.  258;  Smith  v.  Nor- 
folk d  S.  R.  Co.  114  N.  C.  728,  26  L.  R.  A. 
289,  19  8.  U.  863,  923. 

Messrs.  O.  S.  Voorhees,  Reeae  H. 
Voorhees,  and  Albert  Allen,  for  re- 
spondent: 

The  injury  inflicted  upon  the  respondent, 
for  which  no  adequate  compensation  can 
ever  be  made,  was  solely  attributable  to  the 
monstrous  negligence  of  the  appellant  in 
smding  out  a  car  so  illy  equipped  with  ap- 
pliances as  to  be  a  standing  menace  to  the 
security  of  life  and  limb. 

Roth  V.  Union  Depot  Co.  13  Wash.  525, 
31  L.  R.  A.  855,  43  Pac.  641,  44  Pac.  253. 

It  was  not  negligence  per  ae  for  the  re- 
spondent to  pass  from  behind  tha  west- 
bound car  for  the  purpose  of  crossing  the 
south  track. 

Consolidated  Traction  Co.  v.  8cott,  58  N. 
J.  L.  682,  33  L.  R.  A.  122,  34  Atl.  1094. 

The  presence  of  the  respondent  upon  ap- 

Sellant's  track,  immediately  prior  to  the  in- 
Iction  of  the  injury,  in  view  of  the  fact 
that  Uie  car  comd  and  would  have  been 
stopped  in  time  to  avert  such  injury  but  for 
the  negligence  of  appellant  in  furni»hing 
the  car  with  the  defective  controller  handle, 
if  negligence  at  all,  was  "only  a  remote 
cause,  or  a  mere  condition"  of  the  injury, 
and  the  appellant's  negligence  was  the  proxi- 
mate cause  thereof. 

Redford  v.  Bpokana  Street  R.  Co.  16 
Wash.  419.  46  Pac.  650;  MitcheU  t.  Taroma 
R.  d  Motor  Co.  9  Wash.  120,  37  Pac.  341; 
Thompson  v.  Salt  Lake  Rapid  Transit  Co. 
16  Utah.  281,  40  h.  R.  A.  172.  52  Pac.  92; 
Costello  V.  Syracuse,  B.  d  N.  T.  R.  Co.  65 
Barb.  92;  Maher  v.  Atlantic  d  P.  R.  Co.  64 
Mo.  270;  Ball  v.  Ogden  City  Street  R.  Co. 
13  Utah,  243,  44  Pac.  1040. 

That  the  appellant,  in  the  ease  at  bar, 
knowingly  permitted  the  operation  of  the 
defective  car,  is  unerringly  established  by 
the  evidence.  The  knowledge  of  the  em- 
ployees, whose  duty  it  was  to  report  defects 
to  the  c<Hnpany,  was  the  knowledge  of  the 
company. 

Denver  v.  Sherret,  31  C.  C.  A.  499,  60  U. 
8.  App.  104,  88  Fed.  234. 

A  person  in  time  of  imminent  danger  is 
not  n^Iigent  because  be  does  not  take  every 
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precaution  that  a  careful  ealcnlatiott  after- 
ward will  show  he  might  have  taken. 

Karr  v.  Parks,  40  Cal.  188;  Onion  P.  R. 
Co.  V.  McDonald,  152  U.  S.  281,  38  L.  ed. 
442,  14  Sup.  Ct.  Rep.  619;  Thurber  v.  Har- 
lem Bridge,  M.  d  F.  R.  Co.  60  N.  Y.  326. 

In  view  of  its  defective  condition,  it  waa 
not  "consistent  with  prudence"  for  appelUut 
to  operate  car  No.  18  upon  the  streets  of  a 
populous  city  like  Spokane  at  all,  and  tt> 
opei*ate  such  a  car  at  any  rate  of  speed  whsi  - 
ever  was  equivalent  to  operating  it  at  a 
"high  and  dangerous  rate  of  speed." 

Dickens  v.  A'eic  York  G.  R.  Co.  13  How.  I 
Pr.  230;  Diaitwnd  Block  Coal  Co.  v.  £<Iiiion- 
son,  14  Ind.  App.  594,  43  N.  E.  242. 

BeaTls,  J.,  delivered  the  opinion  of  the  I 
court:  ! 

Plaintiff,  by  his  guardian  ad  litem,  com-  \ 
menced  an  action  against  defendant,  i  i 
street-railway  company  of  Spokane,  for  per-  I 
sonal  injuries  sus^ined  through  n^lioence  | 
of  the  company,  and  alleged  that  Spwaae 
was  a  city  with  a  population  of  over  30,000; 
that  Riverside  avenue,  where  the  injury  oe- 
eurred,  was  one  of  the  principal  thorough- 
fares and  public  streets  of  the  city,  on 
which  a  large  amount  of  business  was  trans- 
acted, and  across  which  all  the  people  of 
the  city  were  accustomed  and  had  a  riglit 
to  travel ;  that,  by  reason  of  the  public  use 
of  the  street,  it  was  the  duty  of  the  defend- 
ant to  use  great  care  and  caution  in  keepinj; 
its  cars  and  machinery  in  proper  condition 
and  repair,  as  well  as  great  caution  in  the 
operation  and  running  of  the  cars  over  \i* 
tracks  on  Riverside  avenue ;  that  for  a  loi-.' 
time  prior  to  the  injury  of  plaintiff  the  il>>- 
fendant  carelessly  and  negligently  used  anii 
operated  a  ear  upon  Riverside  avenue  whic'i 
was  broken,  defective,  and  out  of  repair,  in 
that  the  controller  handle  thereon  {being  the 
handle  used  for  the  purpose  of  inming  tjie 
current  of  electricity  on  and  on  and  con- 
trolling the  car)  was  broken,  and  on  ac- 
count of  such  defect  the  power  of  tbe  motor- 
man  operating  the  car,  to  control  and  regu- 
late the  current  of  electricity  and  to  contrdl 
the  car  in  case  of  an  emergency,  was  ren- 
dered uncertain;  that  by  reason  thereof  it  j 
was  dangerous  to  operate  such  defective  car 
upon  the  street ;  that  defendant  was  careless 
and  negligent  in  operating  such  ear  in  such 
dangerous  and  defective  condition;  tiut  de- 
fendant at  the  time  of  the  injury  was  nm- 
ning  such  car  at  a  high  and  dangerous  rate 
of  speed  along  one  of  its  tracks  on  Rivernile 
avftnue,  meetirg  another  car  coming  in  the 
opposite  direction  on  a  parallel  track,  cann- 
ing the  two  cars  to  meet  and  pass  each  other 
at  a  point  where  Riverside  avenue  Is  crossed 
by  another  public  street,  and  which  point  of 
crossing  was  much  frequented  by  public 
travel  with  teams,  bicycles,  and  on  foot: 
and  that  on  the  8th  of  May,  1895,  while 
plaintiff  was  lawfully  traveling  with  a  hi-  i 
cycle  along,  upon,  and  across  Riverside  ave- 
nue, at  the  crossing  of  the  streets  at  the 
time  of  the  meeting  of  the  cars,  he  waa 
caught,  knocked  down,  and  run  over  by  tin* 
defective  car  and  severely  injured.  Drfend- 
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«nt  answered  bbe  complaint,  denying  its 
negligence,  and  setting  that  the  injury, 
if  any,  received  by  plaintiff  was  caused  di- 
rectly, proximately,  and  solely  by  his  fault 
■and  negligence,  and  without  any  fault  or 
negligence  of  defendant,  and  that  the  father 
and  guardian  ad  litem  and  the  mother  of 
plaintiff  were  guilty  of  contributory  negli- 
gence, causing  the  injury,  in  allowing  the 
minor  plaintiff  to  escape  beyond  their  cus- 
tody and  control. 

In  mentioning  the  facta  aiUblished  at  the 
Irial,  where  the  evidence  is  conflicting  only 
those  facts  will  be  considered  which  are  sub- 
stantially shown  from  the  evidence  adduced 
by  plaintiff.  At  the  time  the  injury  oc- 
curred the  plaintiff  was  between  ten  years 
md  ten  years  and  nine  months  old.  He  was 
-a  boy  of  average  capacity  of  that  age,  was 
accustomed  to  ride  a  bicycle  in  the  streets 
of  Spokane,  and  knew  it  was  dangerotiB  to 
collide  with  a  street  oar  in  motion  in  the 
streets  while  riding  his  bieyde.  Prior  to 
the  accident  he  was  holding  to  the  west- 
4>ound  car,  in  riding  his  bicycle,  until  with- 
in about  a  block  and  a  half  of  the  place 
where  the  accident  occurred.  The  east* 
bound  ear,  which  collided  with  plaintiff, 
was  running  at  a  speed  of  about  2i  miles 
per  hour.  If  the  plaintiff  had  looked  be- 
fore going  on  the  track  of  the  defendant  in 
front  of  the  east-bound  car,  he  could  not 
liave  seen  the  car  in  time  to  avoid  the  coIU- 
sion.  The  motorman  on  the  east-bound  car 
rang  his  bell  to  salute  the  passing  west- 
bound car  prior  to  the  accident,  but  just  how 
far  distant  does  not  appear.  The  motorman 
did  not  see  the  plaintiff  on  the  Ucycle  in 
time  to  avoid  the  ctdlision.  The  motorman 
liad  been  in  the  employ  of  the  defendant 
company  for  about  two  years  and  was  shown 
to  have  experience  and  capacity.  He  testi- 
fied, in  substance,  that  the  car  had  dght 
wheels,  was  about  32  feet  long,  with  motors 
■ot  the  Thomson-Houston  system,  and  that 
it  was  controlled  hy  an  upright  controller 
in  front,  the  reverse  and  controller  lever 
resting  on  the  same  stand,  but  not  on  the 
same  staff  (that  is,  on  the  outside  pipe)  ; 
that  there  was  one  pipe  for  the  ctmtroller 
part;  that  the  center  staff  was  the  con- 
trolling staff,  known  as  the  "rheostat," 
which  ran  down  to  the  bottom  of  the  car  on 
the  front  end  to  a  sprocket,  and  down  to 
■the  sprocJcet  wheel,  so  as  to  control  the  con- 
nections underneath,  known  as  the  "rear 
connection,"  by  a  sliding  contact;  that  on 
the  same  stand  was  the  controller  lever; 
that  the  controller  lever  had  an  upright 
"handle;  that  there  was  a  steel  or  wire  spin- 
dle that  went  down  from  the  lever  that  came 
out  on  the  steel  spindle;  that  each  was 
worked  Iw  a  loose  handle,  and,  the  handle 
Wng  held  ti^tly,  it  would  turn  on  the 
flpl-adle  and  connect  the  sliding  contact 
that  was  on  the  rheostat,  whi(di  waa  about 
A  balf  circle,  and  connected  with  a  cable  and 
sprocket:  that  the  purpose  of  the  controller 
handle  was  to  start  and  stop  the  car  by  the 
-connection  underneath;  that  the  reverse 
lever  was  one  that  came  out  on  the  same 
plan  as  the  controller  lever  cmly  tliat  it  had 
«4  ti.ILA. 


no  upright  handle  to  it;  that- there  was  an 
overhead  switch  above  the  motorman's  head, 
known  as  a  "cut-off,"  to  either  connect  the 
electricity  with  the  motors  or  disconnect  it; 
that  there  were  brakes  on  the  car;  that  the 
controller  or  controller  handle  was  the  ap- 
pliance ordinarily  used  for  starting  and 
Btopping  the  car;  that  it  had  an  upright 
handle  of  brass,  and  a  steel  or  iron  rod  that 
went  through  and  riveted  underneath;  that 
at  the  time  the  controller  handle  or  upright 
grip  that  was  used  to  turn  on  and  off  the 
electricity  for  the  motors  was  wired  on  with 
a  piece  of  baling  wire,  and  that  the  rod  of 
wire  or  steel  that  went  down  through  the 
handle  slipped  from  the  staff ;  that  the  staff 
was  brass,  and  there  was  a  hole  through  the 
end  of  it,  and  the  rod  went  through  that 
hdle  and  was  ordinarily  riveted  underneath, 
but  in  this  car  the  constant  working  of  the 
hard  metal  on  the  brass  had  worn  the  hole 
so  that  it  allowed  the  rod  to  pull  through, 
and  it  had  thus  been  wired  in  order  to  hold 
it  on  { that  is,  to  hold  the  rod  in  the  proper 
place) .  The  motorman  saw  the  plaintiff 
about  halfway  between  the  two  tracks,  a 
foot  or  two  in  advance  of  the  front  end  of 
the  car.  He  put  his  hand  on  the  controller 
handle,  released  about  a  half  turn  of  the 
controller  staff  to  throw  off  the  current,  and 
at  the  same  time  put  on  the  brake,  but,  in 
making  the  motion  to  throw  off  the  current 
with  tfie  controller  handle,  the  handle  fell 
over  and  prevented  him  using  the  reverse 
lever.  The  reverse  lever  was  nearly  under 
the  disabled  controller  handle,  lus  next 
effort  to  throw  off  the  electricity  was  1^  the 
overhead  switch.  The  northeast  comer  of 
the  car  struck  the  boy's  bicycle  and  knocked 
him  forward  3  or  4  feet.  He  saw  the  boy 
fall,  but  could  not  specify  at  what  distance 
he  was  from  the  car  when  he  struck  the 
ground.  When  the  car  was  stopped,  plain- 
tiff was  lying  across  the  north  rail,  and  his 
left  leg  under  the  drive  whe^  of  the  car. 
The  track  at  the  time  was  dry,  and  slightly 
inclined  to  be  upgrade.  The  motorman 
stated  that  he  made  an  immediate  effort  to 
stop  the  car  when  he  saw  the  plaintiff.  He 
says  that  as  soon  as  he  saw  the  plaintiff  he 
made  an  effort  to  throw  the  current  out  of 
the  car  with  the  controller,  and  the  handle 
brrfce, — pulled  out  of  the  socket, — because 
wired  down.  Then  he  made  an  effort  for  the 
reverse  lever,  and  it  came  in  contact  with 
the  disabled  controller  handle.  He  then 
threw  the  overhead  switch,  and  disconnected 
the  current  from  the  trolley  wire  to  the  mo- 
tors. At  the  time  the  plaintiff  was  struck, 
the  front  wheel  of  the  car  was  on  or  near 
the  west  crosswalk  or  a  little  west  of  him. 
With  the  controller  in  good  condition,  the 
motorman  stated,  "the  car  could  have  been 
stopped  under  the  circumstances,  consider- 
ing the  place  and  rate  of  speed,  very  nearly 
instantly."  He  also  said  the  disabled  con- 
troller prevented  his  operating  it,  and  pre- 
vented him  from  operating  the  reverse  lever 
successfully.  He  also  said  that  the  plaintiff 
would  not  have  gone  under  the  front  end  of 
the  car  had  the  controller  been  in  sound  con- 
ditioQ.   The  motorman  was  corroborated  by 
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other  railway  employees  of  sxperience  in 
Us  statement  that  if  the  CMitroUer  had  been 
in  sound  condition  the  car,  under  the  idr- 
cumstances,  could  have  been  stopped  almost 
immediately;  some  of  them  stating  2  or  3 
feet  as  the  limit.  It  was  also  afaowii  that 
the  defect  in  the  controller  had  existed  for 
some  time,  and  was  known  to  the  officers  of 
the  company.  The  plaintiff,  in  company 
with  another  boy,  had  been  following  the 
west-bound  car^  which  was  a  box  car,  for 
some  distance.  He  and  his  companion  had 
been  riding  behind  the  box  car  on  their  bi- 
cycles, each  having  hold  of  the  end  of  the 
car,  until  within  about  a  block  and  a  half  of 
the  crossing  where  the  accident  occurred. 
They  had  then  ridden  along  the  street  some 
6  feet  north  of  the  track,  still  following 
within  a  short  distance  of  the  west-bound 
car,  until  near  the  place  of  the  aoddent, 
when  the  companion  of  plaintiff  turned 
south  and  crossed  the  two  parallel  tracks, 
inviting  plaintiff,  by  gesture  or  voice,  to  fol- 
low him.  The  plaintiff,  a  few  feet  behind 
the  west  bound  car,  turned,  going  south,  di- 
agonally. Plaintiff  testified  he  was  about  6 
feet  back  of  the  west-bound  car  and  6  feet 
tomrds  the  north,  when  Ms  companion  left 
him,  and  he  was  about  S  feet  behind  the 
west-bound  car  when  he  crossed  the  track 
southward.  When  he  got  between  the  two 
parallel  tracks  he  saw  the  east-bound  car. 
He  says  he  was  then  going  diagonally  south- 
west, and  he  immediately  turned  to  the 
southeast  to  avoid  the  collision,  when  he 
was  struck  by  the  east-bound  car,  and 
knodced  to  the  front  of  the  car  some  little 
distance;  that  be  was  riding  at  an  ordinary 
rate  of  speed  upon  his  bicycle,  and  had 
slackened  a  little  when  he  crossed  the  rail- 
way track,  but  attempted  to  ride  more 
quickly,  to  cross  ahead  of  the  car.  The 
jury  found  that  the  oar,  after  the  collision, 
stopped  within  14  feet. 

1.  Counsel  for  defendant  requested  that 
tlie  jury  be  instnicted  to  find  for  the  d^end- 
ant.  Of  the  several  instructions  requested 
by  eoanael  for  defendant  which  were  refused 
liy  the  court,  mention  will  be  made  here  of 
tnx6h  as  are  deemed  material.  The  court 
was  requested  to  instruct  that  the  allega- 
tions  of  the  complaint  confined  the  alleged 
negligent  acts  of  the  defendant  to  defective 
controller  handle,  excessive,  dangerous,  and 
Ugh  rate  of  speed,  and  cars  passing  at  and 
«n  the  intersection  of  the  two  streets,  and 
that  the  evidence  disclosed  that  the  ear  was 
not  running  at  a  high,  dangerous,  or  excess* 
ire  rate  of  speed.  The  court,  of  its  own  mo- 
tion, instructed  as  follows:  "There  are  but 
three  acts  of  negligence  all^fed  which  you 
are  allowed  to  consider :  First,  the  use  and 
operation  on  Riverside  avenue  of  a  car  with 
a  defectira  controller  handle;  second,  run- 
ning aaid  car  with  sttch  controller  handle  at 
a  high  and  dangerous  rate  of  speed  while 
meeting  another  car  going  in  an  opposite  di- 
rection on  a  parallel  track;  .  .  .  third, 
pumitting  the  cars  to  pass  at  a  street  cross- 
ing." The  refusal  of  defendant's  instruction 
aa  tendered  is  not  erroneous.  The  court 
oonld  not,  undw  all  the  dreuntstaaces  sur- 
ML.B.  A. 


rounding  the  aoddent,  determine,     a  nat- 
t«r  of  law,  that  the  rate  of  speed  was  net 
excessive.    "It  is  well  settled  that  at  cross- 
ings street  cars  and  pedestrians  have  eqiul 
rights  to  the  use  of  the  streets  and  it  bM 
been  held  in  that  connection  that  what  is 
proper  care  and  caution  on  the  part  of  tbo^ 
in  charge  of  cars  to  prevent  accidents  is  t 
question  of  fact  in  each  case.    Schulmm  r. 
Houston,  W.  Street  &  P.  Ferry  B.  Co.  1» 
IVUsc.  30,  36  N.  T.  Supp.  439.    ...  The 
facts  in  the  present  case,  to  say  the  lean, 
fairly  raised  a  question  for  the  jury,  wheth 
er  the  defendant  was  in  the  exercise  of  due 
and  reasonable  caution  when  it  permittp<l 
its  south-bound  car  to  pass  the  standing  ear 
at  that  public  crossing,  and  at  such  a  nie 
of  speed,  under  the  circumstances.    In  form- 
ing a  judgment  upim  that  question,  there 
were  subsidiary  questions  equally  calling  for 
consideration  and  judgment,  such  as.  Was  i: 
the  duty  of  the  motorman,  in  the  exercise  of 
due  and  proper  care,  as  he  approached  the 
standing  car,  which  would  obstruct  bis  vie* 
of  passengers  or  pedestrians  who  might  be 
waiting  to  pass,  to  sound  his  bell  or  goug 
as  a  warning;  and  did  he  so  sound  his  bdl 
or  gong;  and  should  he  have  had  his  ear 
under  control  at  this  crossing;  and  did  be 
have  it  under  such  control  when  approaching! 
the  standing  cart    These  facts,  and  the  in- 
ferences to  b«  fairly  drawn  from  them,  under 
the  principle  before  alluded  to,  it  seems  to 
me,  clearly  were  matters  for  the  jury,  ex- 
clusively."   Consolidated   Traction    Co.  t. 
Scott,  &S  N.  J.  L.  M2,  33  L.  R.  A.  122,  34 
Atl.  1094.   The  evidence  had  disclosed  de- 
fective appliances  In  the  control  of  the  car. 
so  that  it  could  not  be  so  speedily  stopped 
as  where  the  machinery  for  operation  waa  iz 
sound  condition.    Safety  in   the   rate  of 
speed  is  nearly  always  relative.    In  Penny 
V.  Hochctier  R.  Co.  7  App.  Div.  595,  40  N. 
Y.  Supp.  172,  it  was  held :    "As  it  was  th« 
defendant's  duty  to  have  its  cars  under  con- 
trol at  street  crossings  the  jury  had  a  right 
to  ctmridOT  the  question  whether  the  ear 
could  have  been  stopped  more  easily  if  th« 
sand  box.,  approved  for  use  under  such  cir- 
cumstances, had  been   filled  with  sand." 
Whether  the  collision  between  the  infaat 
plaintiff  and  the  car  was  unavoidable  or  ic- 
evitable  was  properly  submitted  to  the  jury. 
Counsel  also  requested  an  instruction  that 
if  the  evidence  showed  that  the  hells  and 
gongs  had  been  sounded,  and  the  car  wa« 
runninf  at  slow  and  moderate  speed,  and 
plaintiff,  without  warning,  under  circum- 
stances which  were  not  reasonably  to  be  n- 
pected,   darted   suddenly   in   front    of  or 
against  or  in  close  proximity  to  the  car. 
then  the  defendant  would  be  liable  only  for 
the  use  of  ordinary  care  after  discovering 
the  infant  plaintiff,  with  such  car,  eqnip- 
ment,  and  apparatus  as  the  defendant  and 
its  motonnan  then  had  for  stopping  the  ear. 
if  tiie  motonnan  did  all  he  could  with  fbe 
car  and  equipment  at  that  time,  after  dis- 
covering the  position  or  danger  of  tbe  infant 
plaintiff,  then  the  verdict  should  be  for  de- 
fendant.   The  element  of  error  in  this  pro- 
posed instmeUon  ia  that  the  duty  of  the  de 
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fendnnt  in  the  ezerdRe  of  ordinary  care  was 
measured  by  the  condition  of  tbe  equipment 
and  apparatus  of  the  car  at  the  time  of  the 
■accident.    It  omits  defective  appliances  for 
stopping  the  car.    Counsel  requested  the 
-charge  that,  if  the  plaintiff  failed  to  stop, 
look,  and  listen,  or  taJce  any  reasonable  pre- 
■cautioD  to  ascertain  whether  a  car  was  com- 
ing east>  it  was  contributory  n^Iigenee. 
The  oourt  gave  the  following  instruction: 
""You  are  instnicted  that  the  plaintiff  is  re- 
quired to  use  ordinary  care, — that  is,  such 
■care  as  an  ordinarily  prudent  perscm  would 
use  under  the  facts  and  circumstances  de- 
tailed in  this  case,  taking  into  consideration 
the  age,  capacity,  knowlrage,  and  experience 
-of  the  infant  plaintiff;  and  he  is  required 
to  use  tbe  same  care  as  the  average  careful 
and  prudent  boy  of  his  age,  capaci^,  pru- 
-denoe,  and  knowledge.   If  you  find  that  he 
possessed  such  knowledge,  capacity,  and  ex- 
jwrience,  and  knew  it  was  dangerous  to 
pass  immediately  in  front  of  a  moving  street 
■car,  and  that  he  attempted  to  do  so  without 
looking  and  listening,  when,  if  he  had  done 
so,  he  would  have  discovered  the  car  in  time 
"to  have  avoided  the  accident  complained  of, 
the  presumption  is  that  he  was  guilty  of 
oontributoiy  negligenee/'   It  is  not  n^i- 
«mce  per  m  if  it  is  not  shown  that  one 
lotriced  and  listened  in  crossing  a  street  rail- 
way.  The  degree  of  care  required  in  cross- 
ing a  highway  and  steam  railway  in  looldng 
up  and  down  the  track,  is  not  necessarily 
the  test  of  care  required  in  crossing  the 
-track  of  a  street  railway  on  a  public  street. 
Failure  to  look  and  listen  iMore  crossing 
"the  trades  of  an  electric  railway  in  a  public 
street,  where  the  cars  have  not  exclusive 
right  of  way,  is  not  negligence,  as  a  matter 
■of  law.   Robbina  v.  Springfield  Street 
<3o.  166  Mass.  30,  42  N.  E.  334;  Oontolidated 
Traction  Co.  v.  Seott,  58  N.  J.  L.  682,  33  L. 
R.  A.  122,  34  Atl.  1094 ;  Shea  v.  St.  Paul  City 
H.  Co.  50  Minn.  305,  r>2  N.  W.  902.  Counsel 
for  defendant  also  requested  the  instnwtion 
-that  if  the  plaintiff  was  guilty  of  an  act  of 
negligence  which  directly  contributed  to  the 
injury,  or  of  any  lack  of  ordinary  care  on 
bis  part,  or  an  omission  to  do  what  he  ought 
to  have  done  under  the  circumstances,  which 
act  or  omission  directly  contributed  to  the 
accident,  it  would  defeat  a  recovery.  We 
-think  the  instruction  attempts  to  refine  the 
rule  of  ordinaiy  care  which  was  impoeed  on 
-the  plaintiff.   Defendant  objects  to  the  fol- 
lowing instruction  given :    "That  if  you  find 
from  the  evidence  Uiat  tbe  plaintiff  was  in- 
jured hy  one  or  more  of  defendant's  cars,  at 
or  near  a  street  crossing,  at  the  time  of  the 
passing  of  another  car,  it  is  for  the  jury  to 
determine  from  all  the  evidence,  taking  into 
«oiisidnation  all  of  the  circumstajices  of 
the  eos^  whether  it  was  negligence  for  the 
-clefendant   motorman   operating   the  ear 
-which  did  the  injury  to  pass  such  other  car 
At  that  place  and  at  the  time  at  which  you 
find  from  the  evidence  he  did  that."   As  we 
liave  seen,  the  quesUon  of  negligence  in  one 
COT  passing  another  at  a  street  crossing  is 
-one  of  fact,  in  the  light  of  all  the  evidence 
in  the  case. 
J>4  L.  R.  A. 


2.  The  railway  company  was  n^Hgent  in 
the  operation  ot  the  car.  l%e  omtroller 
handle  was  defective  and  the  car  could  not 
be  stopped  with  the  same  facility  as  if  the 
appliance  had  been  sound.  But  the  defend- 
ant alleges  contributory  negligence  upon  the 
part  of  tbe  infant  plaintiff, — that  plaintiff 
placed  himself  in  a  dangerous  position  con- 
tributing to  his  inj'ury.  The  question  of  the 
eontributorr  negligence  of  plaintiff  is  oao 
of  fact^  and  for  the  jury,  unless  the  undis- 
puted facts  are  so  clear  that  all  reasonable 
inferences  point  to  one  conclusion.  It  was 
observed  in  Consolidated  Traction  Go.  v. 
Scott,  58  N.  J.  L.  682,  33  L.  R.  A.  122,  34 
Atl,  1094,  which  case,  in  its  facts,  is  some- 
what similar  to  the  one  at  bar:  "There  is 
another  element  to  be  considered  as  affecting 
juridical  action  upon  the  question  ei  con- 
tributory negligence  in  this  ease,  and  one  that 
I  think  clearly  raakee  it  a  question  for  the 
jur^  alone,  and  that  is  the  fact  that  tbe 
plaintiff's  intestate  was  a  boy  of  tender 
years.  He  was  described  as  a  bright  boy, 
but  he  was  so  young  that  naturally  his  pow- 
ers of  reason  and  judgment  could  be  but 
partially  developed.  He  bad  not  passed  far 
beyond  the  age  of  seven  years.  .  .  . 
Where  there  is  a  question  whether  the  child 
is  of  sufflctent  age  and  discretion  to  be  capa- 
ble of  some  care  for  his  own  safety  the 

Sjuestion  of  his  capacity  and  its  degree  is 
or  tbe  jury.  .  .  .  And  when  a  chiM 
has  reached  the  age  of  discretion  and  is  con- 
sidered nti  juris  as  a  matter  of  law,  the  de- 
gree of  care  and  caution  required  of  him 
will  he  no  higher  than  such  as  is  usually 
exendsed  try  persons  of  similar  age,  judg. 
ment,  and  eTperience;  and  whether  that  de- 

?ree  of  care  and  cauUon  has  been  exercised 
y  the  child  in  a  given  case  Is  usually,  if 
not  always,  a  question  of  fact  for  the  jury. 
4  Am.  t  Eng.  Enc.  Law,  p.  46,  and  cases 
cited."  It  was  said  in  Redford  v.  Spokane 
Street  R.  Go.  15  Wash.  410,  46  Pac.  650, 
that  when  the  defendant's  negligence  is  tbe 
proximate  cause  of  the  injury,  while  that 
of  the  plaintiff  is  only  a  remote  cause  or  a 
mere  condition  of  it,  the  defendant  is  still 
liable.  In  Miiohell  v.  Tacoma  R.  d  Motor 
Co.  9  Wash.  120,  37  Pac.  341,  the  following 
instruction  of  the  superior  court  was  ap- 
pronred:  "In  detmnining  whether  the  plain- 
tiff or  defendant  was  guilty  of  negligence,  if 
either  of  them  was,  yon  should  tuce  into 
consideration  the  age  and  intelligence  of  the 
plaintiff.  The  law  does  not  require  tbe  same 
degree  of  caution  from  a  child  of  tender 
years  as  would  under  like  circumstances  be 
required  of  an  adult,  but  tbe  degree  of  cau- 
tion required  is  to  be  determined  by  the  ma- 
turity and  capacity  of  the  child.  So  that 
what  you  might  consider  under  the  same  or 
similar  drcumstances  would  be  negligawe 
on  the  part  of  a  grown  person  would  not  nec- 
essarily be  so  oonddered  by  you  in  case  of  a 
child  of  tender  years."  It  was  also  ruled  in 
that  case  that  there  was  sufficient  evidence 
to  refuse  a  nonsuit  when  the  facts  shown 
were  that  tbe  gripman  did  not  keep  such  a 
lookout  as  the  circumstances  demanded,  nor 
give  any  warning  of  approach,  and  that  af- 
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ter  discovering  ttie  child  on  the  trade  the 
ear  might  have  been  stopped  sooner  if  the 
brakes  had  been  in  pri^r  condition;  and  it 
was  observed:  **l%e  mere  circumstance  t^at 
the  car  ran  an  unusual  distance  before  it 
•was  stopped  was  some  evidence  either  of  im- 
proper management  or  that  it  was  out  of 
repair,  or  that  the  brakes  were  defective." 
No  neglieence  on  the  part  of  the  parents  was 
shown,  llie  real  question  here  arisee  imon 
the  motion  to  instruct  for  the  defendant 
upon  the  ground  of  contributory  negligence 
the  infant  plaintiff ;  and,  conceding  there 
was  want  of  ordinary  care  in  the  plaintiff 
preceding  the  collision,  did  it  contribute  to 
the  injury,  or  waa  it  a  mere  condition  be- 
fore tne  accident?  Wc  conclude  that  the 
important  inquiry  determinative  of  this  con- 
troverey  is.  Was  the  negligence  of  the  de- 
foidant  the  proximate  cause  of  the  injury? 
The  facts  shown  the  plaintiff  have  been 
given  and  do  all  the  inferences  arising  from 
them  ahow  to  all  reasonable  minds  that 
want  of  ordinary  care  on  the  part  of  the 
plaintiff  contributed  to  his  injury?  We  have 
Been  that  it  was  not  negligence  per  ae  for 
plaintiff  to  pass  from  behind  the  west-bound 
ear  for  the  purpose  of  crossing  the  south 
track.  In  the  case  of  Thompton  v.  Bait 
Lake  Rapid  Transit  Co.  16  Utah,  281,  40  L. 
R.  A.  172,  62  Pac.  92,  the  facts  are  very  sim- 
ilar to  those  in  the  case  under  consideration. 
There  the  defendant  sent  ont  a  defective 
street  car,  and  maintained  that  the  plain- 
tiff was  negligent  in  crossing  the  track  in 
front  of  Uie  car  and  that  in  such  case  it  was 
the  duty  of  the  defendant,  after  discoverins; 
the  dangerous  rftuaUon  of  the  plaintiff, 
caused  by  his  own  negligence,  only  to  exer- 
cise all  reasonable  care  and  diligence  at  his 
command  at  the  time  of  the  injury,  and  that 
when  the  motorman  did  all  he  could  to  stop 
the  ear.  although  its  brakes  vrtxe  defective, 
the  defendant  oould  not  be  held  liable.  Of 
this  the  court  observed:  "The  result  of 
■nch  a  doctrine  would  be  that  under  such 
drcumstances,  when  the  defendant  discov- 
ered n^Iigence  in  a  plaintiff,  it  could  legal- 
ly  excuse  the  exercise  of  its  own  want  of 
reasonable  care  by  showing  that  its  appli- 
ances  and  brakes  were  in  si!ch  a  wretched 
condition  at  the  time,  on  account  of  its  pre- 
vious and  continued  n^ligence,  that  it  waa 
Sneapacitated  fnnn  preventing  the  injury 
complained  of  at  the  time  by  the  use  of  rea- 
sonable care.  ...  If  such  rules  were 
applicable  to  contributory  negligence,  his 
[plaintiff's]  safety  in  crossing  a  street  where 
street  cars  were  operated,  with  his  right  to 
recover  damages  in  case  of  negligence,  would 
largely  depend  upon  the  option  of  the  com- 
nany  to  keep  its  appliances  in  good  repair." 
The  qnestion  of  contributory  negli};ence,  un- 
der all  the  drcumstances  in  the  case,  waa, 
we  think,  properly  submitted  to  the  jury, 
and  its  verdict  must  be  conclusive. 
Affirmed. 

FvllortoM*  J.,  concurs. 

Dunbar,  Ch.  J.,  concurring: 
I  (»ncur  in  the  result.    T  think  the  action 
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of  the  respondent  constituted  contrihutorr 
negligence  aa  a  matter  of  law,  and  that,  if  | 
there  had  been  no  fault  on  the  part  ot  the  ! 
appellant  which  was  the  proximate  cause  of  | 
the  injury,  the  respondent  could  not  reeorrr.  | 
But  whatever  the  fault  of  the  appellant  hmt  | 
be  termed, — whether   "comparative  tkh-H- 
gence"  or  "wilful  negligence," — companies 
employing  dangerous  a^ncies  like  electricity 
must  be  held  to  the  highest  d^ree  of  care,  I 
not  (mly  in  operating  their  cars,  but  in  what  \ 
is  of  even  more  importance,  viz.,  in  furnish-  j 
ing  their  servants  with  suitable  equipmt^nt  i 
for  properly  operating  the  cars;  for,  with- 
out a  compliance  wiUi  this  first  and  mo^ 
important  requisite,  the  skill  and  care  of  the 
operators  would  be  of  little  avail.    In  this  j 
case,  if  the  controller  handle  had  been  in 
perfect  order,  and  the  motorman  had  not 
been  driven  to  the  necessity  of  finally  re- 
sorting to  the  over  switch  to  throw  off  the 
electricity,  thereby  losing  precious  time,  the 
injury  would  probably  nave  been  averted. 
The  imperfect  condition  of  the  controller 
handle  was  known  to  the  company,  and  the 
operation  of  the  oar  with  this  glaring  defeat 
in  an  appliance  so  important,  and  upun 
which  the  safety  of  the  traveling  public  $o 
largely  depends,  placed  the  company  in  the 
attitude  of  operating  its  car  in  wilful  dis- 
regard of  the  rights  of  the  traveling  public; 
and  such  acts  should  be  held  to  be  wilful 
negligence,  in  their  application  to  the  ^rij 
injured. 

Rehearing  denied. 


City  of  NKW  WHATCOM.  Jppf., 

V. 

FAIRHAVEN'  I.AXD  COMPANY,  Rapt. 

r  Waah  ) 

A  mnnleipal  corporation  ownlnir  Ian'  ' 
on  B  navlKabl«  Inlce  and  Itm  aon-nKTi- 
Kable  ovtlct  cannot  appropriate  the  waiir* 
of  the  lake  for  a  mnnlelpal  water  snppl;.  er^a 
under  permlnlon  of  the  state,  to  tfae  Injiiry 
of  a  riparian  owner  whose  rlehts  vestM  be- 
fore the  BdoptiOQ  of  the  state  Const  ttnllon, 
which  a«serted  ownership  In  the  state  of  it» 
beds  of  all  navigable  lakes,  bat  provided  that 
It  should  not  debar  an;  person  from  asaert- 
iag  hia  claim  to  vested  rights. 

(April  8,  1901.) 

APPEAL  1^  defendant  from  a  judgment  j 
of  the  Superior  Court  for  Whatcom  I 
County  in  favor  of  complaiiiant  In  a  suit  to  j 

NoTB. — For  some  eases  In  this  series  a«~lo  : 
right  of  dtj  or  water  company  to  take  waters  | 
of  ponds,  lakes,  or  streamB  for  water  supply,  we 
Haupfs  Appeal  (Ta,)  3  L.  R.  A.  636  :  Barre  Wr- 
tcr  Co.  V.  Cnrnes  (Vt.)  21  L.  R.  A.  760:  Bisnioy  , 
V.  Tecoma  Light  *  Water  Co.  (Wash.)  26  L.  B-  I 
A.  425 :  Tampa  Waterworks  Co.  v.  Cllae  (Fla.*  i 
33  L.  B.  A.  876. 

As  to  llahilltT  of  eltr  for  draining  and^r- 
irroaud  sources  ot  snrfaoe  stream  by  pumping 
water  from  wells  to  supply  city  reservoir,  sft  \ 
Smith  V,  Brooklyn  (N.  Y.)  45  L.  R.  A.  664.  and  i 
Forcll  T.  New  York  (N.  T.)  61  L.  R.  A.  695.  , 
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enjoin  the  diversion  of  water  from  &  natural 
sti-pam  to  the  injury  of  the  rigbts  of  the  ri- 
parian owner.  Afflrmwi. 
The  facts  are  stated  in  the  opinion. 
2Iv3ar».  C.  H.  Hurlbnt,  T.  E.  Cade,  and 
O.  B.  BubOt  for  appellant: 

The  Btate  is  the  sole  and  absolute  owner 
of  the  bed,  the  shore  to  high  water  mark, 
aud  the  waters  of  the  lake. 

Wash.  Const,  art.  17,  S  1;  Eiaenbaoh  v. 
Hatfield,  2  Wash.  238,  12  L.  R.  A.  632,  28 
Pac.  630;  Harbor  Line  Comra.  v.  State  em 
rel.  Yealer,  2  Wash.  630,  27  Fae.  S50. 

The  state  can  use  or  divert,  or  authorize 
the  use  or  diversion  of,  the  waters  in  the 
lake  for  any  purpose  it  may  see  fit. 

Harbor  Line  Comrs.  t.  Btate  ew  rel.  Yea- 
ler,  Z  Wash.  S30,  27  Pac  650;  £isenbach  v. 
Hatfield,  2  Wash.  252.  12  L.  R.  A.  632,  26 
Pac  639;  Bt.  Antlumy  FaUe  Water  Power 
Oo.  V.  8t.  Paul  Water  Oomra.  168  U.  S.  349, 
42  L.  ed.  497,  18  Sup.  Gt.  Rep.  167;  iicMan- 
ii«  V.  Carmichael,  3  Iowa,  28;  The  Oeneaee 
Chief  V.  Fitzhugh,  12  How.  464,  13  L.  ed. 
1063;  Barney  v.  Keokuk,  94  U.  S.  336,  24 
L.  ed.  227;  Bhively  v.  Bowlby,  152  U.  S.  1, 
38  L.  ed.  331.  14  Sup.  Ct.  Rep.  648. 

The  decisions  from  any  of  the  states  main- 
taining that  navigable  wat^s  are  either 
wholly  or  partially  private  property  can  in 
no  sense  be  authority,  or  even  of  aid,  in  a 
state  where,  like  our  own,  the  state  is  the 
sole  owner  of  said  public  waters. 

Watuppa  Reservoir  Co.  v.  Fall  River,  147 
Mass.  548,  1  L.  R.  A.  469,  18      £.  465. 

When  the  question  arises  between  the 
United  Sfcatesi  or  the  state,  and  the  individ- 
ual, in  all  the  states  where  the  navigable 
waters  are  owned  wholly  or  partially  the 
riparian  owner,  the  decisions,  both  FMeral 
and  state,  uniformly  hold  that  rights  below 
high-water  mark  are  not  property  within 
the  constitutional  prohibition  against  tak- 
ing property  without  compensation. 

Stockton  V.  Baltimore  it  H.  Y.  R.  Oo.  1 
Inters.  Com.  R^.  411,  32  Fed.  0;  Gibson  v. 
Z/nited  Btates,  166  U.  8.  260,  41  L.  ed.  096, 
17  Sup.  Ct.  Rep.  578;  Bage  v.  New  York, 
154:  N.  Y.  61,  38  L.  R.  A.  807,  47  N.  E.  1096; 
'Wood,  Nuisancea,  3d  ed.  3  458. 

In  public  waters  the  public  not  only  have 
Uie  rights  of  navigation,  but  all  other  rights 
incident  to  ownership. 

28  Am.  &  Eng.  £ne.  Law,  p.  246 ;  HolUs- 
tcr  V.  Dnion  Oo.  9  Conn.  436,  26  Am.  Dec. 
30 ;  Brookg  v.  Oedarbrook  d  8.  O.  River  Im- 
r>rov.  Go.  82  Me.  17,  7  L.  R.  A.  460,  19  Atl. 
S  7 ;  Oould  V.  Hudson  River  R.  Co.  6  N.  Y. 
522;  People  v.  Tibbetta,  19  N.  Y.  523;  Tom- 
tin  V.  Dubuque,  B.  d  M.  R.  Oo.  32  Iowa,  108, 
T  Am.  Rep.  176;  Ingraliam  v,  Chicago,  D.  d 
Af .  R.  Go.  34  Iowa,  249;  Barney  v.  Keokuk, 
94  U.  8.  325,  24  L.  ed.  224;  Stockton  v. 
Jtaltimore  d  N.  Y.  R.  Co.  1  Inters.  Com. 
Rep.  411,  32  Fed.  9;  Rammewood  y.  Flem- 
49*a,  22  W.  Va.  62,  46  Am.  Rep.  48S;  Eairt  v. 
Boton  Rouge,  10  La.  Ann.  171;  Aotolby  v. 
Shivei^,  22  Or.  414,  30  Pac  164. 

A  riparian  proprietor  upon  a  navigable 
st^Team  cannot  recover  for  any  damages  to 
bis  property  by  reason  of  an  authorized  dam 
or  bridge  across  the  river. 
M  B.A. 


Wood,  Nuisances,  3d  ed.  fi  458;  Pennsyl- 
vania R.  Co.  v.  New  York  d  L.  B.  R.  Co.  23 
if.  J.  Eq.  167 ;  Matthiesaen  d  W.  Sugar  Ref. 
Co.  V.  Jersey  C\ty,  26  N.  J.  Eq.  247;  Btoefc- 
icell  V.  Old  Colony  R.  Oo.  122  Mass.  1;  Lan- 
sing V.  Smith,  4  Wend.  9,  21  Am.  Dec.  89; 
Hamilton  v.  Vicksburg,  B.  d  P.  R.  Go.  119 
U.  8.  280,  30  L.  ed.  393,  7  Sup.  Ct.  Rep. 
206;  MonongaheUt  Jiav.  Co.  v.  Coon,  6  Pa. 
379,  47  Am.  Dec.  474;  Philadelphia  Port 
Wardens  v.  Philadelphia,  42  Fa.  209;  Mo- 
nongahela  Bridge  Co.  v.  EiHt,  46  Pa.  112, 
84  Am.  Dec  639;  Hawkins  Pomt  Light- 
House  Case,  39  Fed.  77 ;  Boranton  v.  Wheel- 
er, 113  Mich.  565,  71  N.  W.  1091;  Boboken 
V.  Pennsylvania  R.  Go.  124  U.  8.  656,  31  L. 
ed.  543,  8  Sup.  Ct.  Rep.  643. 

Plaintiff  had  no  right  of  property  below 
low-water  wark,  and  no  property  in  the  flow 
of  water. 

Oibeon  r.  United  States,  166  U.  8.  269,  41 
L.  ed.  996,  17  Snp.  Ct.  Rep.  678,  29  Gt.  CI. 
IS;  Friend  v.  Ututed  States,  30  Ct.  CI.  94; 
Mills  V.  United  States,  12  L.  R.  A.  673,  46 
Fed.  738;  Davidson  v.  Boston  d  M.  R.  Co.  3 
Cush.  105;  Rundle  v.  Dclavoare  d  R.  Canal 
Co.  14  How.  91,  14  L.  ed.  339;  United  States 
V.  Rio  Grande  Dam  d  Irrig.  Co.  174  U.  8. 
702,  43  L.  ed.  1141.  19  Sup.  Ct.  Rep.  770; 
People  T.  Bt.  Louis,  10  HI.  351,  48  Am.  Dec 
339;  Homoohitto  River  Comrs.  y.  Withers, 
20  Miss.  21,  64  Am.  Dec.  127;  Cohn  v.  Wau- 
sau  Boom  Co.  47  Wis.  314,  2  N.  W.  546; 
Black  River  Improv.  Co.  v.  LaCroase  Boom 
d  Tranf,p.  Oo.  54  Wis.  659,  11  N.  W.  452; 
Falls  Mfg.  Co.  v.  Oconto  River  Improv.  Oo. 
87  Wis.  134,  68  N.  W.  259;  MoKeen  y.  Dela- 
tpare  Division  Canal  Co.  40  Pa.  424;  Jfo- 
nongahela  Nav.  Oo.  v.  Ooone,  6  Watts  &  S. 
lOI;  Susquehanna  Canal  Oo.  v.  Wright,  0 
Watts  A  S.  9,  42  Am.  Dec.  312;  Fulmer  v. 
Williams,  122  Pa.  181,  1  L.  R.  A.  603,  15 
Atl.  726;  Wood  v.  Fowler,  26  Kan.  682,  40 
Am.  Rep.  334;  Brown  v.  Cunningham,  82 
Iowa,  612,  12  L.  R.  A.  584,  48  N.  W.  1042; 
Canal  Appraisers  v.  People  em  rel.  Tibbita, 
17  Wend.  629;  People  ex  rel.  Loomis  v.  Ca- 
nal Appraisers,  33  N.  Y.  461;  Crill  v.  Rome, 
47  How.  Pr.  898;  Minneapolia  Mill  Oo.  v. 
St.  Paul  Water  Oomrs.  56  Minn.  485.  58  N. 
W.  33;  Fay  v.  Salem  d  D.  Aqueduct  Oo.  Ill 
Mass.  27;  Auburn  v.  Union  Water  Power 
Co.  90  Me.  576,  38  L.  R.  A  188,  38  Atl.  561. 

To  supply  the  inhabitants  of  the  city 
with  water  is  a  public  purpose,  and  is  a 
paramount  necessity  superior  to  every  oth- 
er use. 

Onll  V.  Rome,  47  How.  Pr.  398 ;  Watuppa 
Reservoir  Co.  v.  Fall  River,  147  Mass.  548,  1 
L.  R.  A.  467,  18  N.  E.  465;  Auburn  v.  Union 
Water  Power  Go.  90  Mc  576,  38  L.  R.  A. 
188,  38  Atl.  561;  Logansport  v.  Uhl,  99  Ind. 
531,  50  Am.  Dec.  109;  Minneapolis  Mill  Co. 
y.  St.  Paul  Water  Oofnra.  66  Minn.  486,  68 
IT.  W.  34 ;  ^  tty.  Gen.  V.  Ban  Olaire,  37  Wis. 
400;  Btate  y.  Eau  Olaire,  40  Wis.  533; 
Oould,  Waters,  2d  ed.  §  206;  Philadelphia 
v.  Collins,  68  Pa.  115;  Gallagher  v.  Phila- 
delyhia,  4  Pa.  Super.  Ct.  60;  Philadelphia 
V.  Gilmartin,  71  Pa.  140;  Philadelphitf  ^ 
Spring  Garden  Comrs.  7  Pa,  363;  Barre 
Water  Co.  v,  Games,  65  Vt.  626,  21  L.  R.  A. 
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760,  27  Afl.  60»;  Falla  Mfg.  Co.  v.  Oconto 
River  Improv.  Co.  87  Wis.  134,  58  N.  W. 
201;  Uailoch  V.  Suitor,  37  Or.  0,  60  Pac 

384. 

This  lakR  and  its  short  outlet  is  one  water- 
course, tlic  outlet  being  a  dependent  part  of 
the  hike,  and  the  waters  of  the  creek  are  the 
waters  of  the  lake. 

The  state,  by  its  Constitution,  asserted 
ownership  to  all  of  the  watercourse,  and  not 
alone  to  a  subservient  portion  of  it. 

Minneapolis  Mill  Co.  8t.  Paul  Water 
Comra.  168  U.  S.  349,  42  L.  ed.  497,  18  Sup. 
Ot.  Hep.  157 ;  People  ex  rel.  Loomis  v.  Canal 
Appraisers,  33  N.  Y.  461;  Boranton  v. 
Wheeler,  113  Mich.  665,  71  N.  W.  1091; 
Falls  Mfg.  Co.  v.  Oconto  River  Improv.  Co. 
87  Wis.  134,  58  N.  W.  281;  Hallock  v.  Suit- 
or, 37  Or.  9,  60  Pac  384;  Cohn  v.  Wausau 
Boom  Co.  47  Wis.  314,  2  N.  W.  546;  East 
Hoquiam  Boom  <f  Logging  Co.  v.  JTeeaon,  20 
Wash.  142,  54  Pac.  1001;  Watuppa  Reaer- 
voir  Co.  V.  Fall  River,  147  Mass.  648,  1  L. 
R.  A.  407,  18  N.  E.  465;  Auburn  v.  Union 
Water  Power  Co.  90  Me.  576,  38  L.  R.  A. 
188,  38  Atl.  561;  Ctwiai  Appraisers  t.  Peo- 
ple em  rel.  Tibhita,  17  Wend.  620. 

The  citizens  and  the  eity  are  riparian 
owners  on  the  lake  and  (m  the  creek  above 
the  respondent,  and  are  entitled  to  the  use 
of  the  waters  of  the  lake  and  creek  for  all 
ordinary  domestic  purposes,  and,  in  addition, 
a  reasonable  ({uannly  for  all  extraordinary 
purposes. 

Gould,  Waters,  2d  ed.  S  206. 

The  city  as  the  owners  of  the  streets  and 
public  property  adjotninn  the  creek  and  lake 
aire  entitled  to  a  reasonable  use  of  tb«  wa- 
ters of  the  lake  and  creek  for  extraordinary 
purposes. 

Vorburg  v.  Kitohin,  7  L.  T.  N.  8.  686: 
28  Am.  &  Eng.  Enc.  Law,  p.  954,  note; 
Barre  Water  Co.  T.  Cames,  65  Vt.  626,  21 
Ti.  R.  A.  789,  27  AU.  609;  Philadelphia  v. 
Spring  Garden  Comra.  7  Pa.  .163;  Philadel- 
phia V.  GolUna,  68  Pa.  115;  Oallagher  v. 
Philadelphia,  4  Pa.  Super.  Ct.  60;  Philadel- 
phia V.  Oilmartin,  71  Pa.  140;  Auburn  v. 
Union  Water  Potter  Co.  90  Me.  B76,  38  L. 
R.  A.  188,  38  Atl.  561. 

Messra.  Ken  A  KoOord*  for  respond- 
ent: 

Any  proprietor  of  lands  on  the  bank  of  a 
river  has  naturally  an  equal  riffht  to  the 
use  of  the  waters  which  flow  in  the  stream 
-adjacent  to  Ms  lands  as  it  is  wont  fo  run, 
without  diminution  or  alteration. 

Crook  T.  Hewitt,  4  Wash.  749.  31  Pac.  28; 
Rigney  v.  Tacoma  Light  d  Water  Go.  9 
Wash.  576,  26  L.  R.  A.  425,  38  Pac.  147; 
Wintcrmute  v.  Taooma  Light  d  Water  Co. 
3  Wasli.  727,  29  Pac.  444. 

The  right  to  the  uninterrupted  flowage  of 
the  stream  is  itself  property. 

Lewis,  Em.  Dom.  61;  Hanford  t.  Bt.  Paul 
it  D.  R  Cn.  43  Minn.  112,  7  L.  R  A.  722. 
44  N.  W.  1144. 

It  would  be  a  breach  of  trust  for  the 
fttate  to  permit  the  waters  of  navigable 
streams  to  be  diverted  to  the  injury  of,  and 
without  compensation  to,  the  riparian  own- 
■er. 
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I7mon  Depot  Btroet  B.  di  Transfer  Co.  t, 

Brunswit^,  31  Minn.  297,  17  N.  W.  636; 
Could,  Waters,  S5  204,  205,  245;  Jieio  York 
Rubber  Co.  v.  Rothery,  132  N.  Y.  293,  30  N. 
E.  841;  Morris  Canal  ds  Bkg.  Co.  v.  Jersey 
City,  26  N.  J.  Eq.  294;  Smith  v.  RoL-hesUr, 
02  N.  Y.  463,  44  Am.  Rep.  393 ;  Green  Bay 
d  M.  Canal  Go.  v.  EaukawM  Water  Poiar 
Co.  70  Wis.  635,  36  N.  W.  828,  75  Wis.  390. 
44  N.  W.  638;  Reading  v.  Althouae,  93  Pa. 
400;  Hough  V.  Doylestown,  4  Brewat.  (Pa.) 
333;  Aoquackcfionk  Water  Co.  v.  Watson, 
20  N".  J.  Eq.  369;  Hall  v.  Ionia,  3S  Mich. 
493;  Btein  v.  Burden,  24  Ala.  130.  60  Am. 
Dec.  4-53;  flweet  v.  Byraouse,  129  N.  Y.  316, 
27  N.  E.  1081,  29  N.  £.  289;  Bradahaw  t. 
Duluth  Imperial  Mill  Co.  62  Minn.  69,  53 
N.  W.  1066. 

No  matter  whether  the  state  or  individ- 
uals own  the  bed  of  the  lake,  the  watsn 
cannot  he  diverted  to  the  injury  of  the  ripa- 
rian owner  on  the  ontiet  of  such  lak^  with- 
out compensation. 

Sveet  V.  Byraouse,  129  N.  Y.  316,  27  N. 
E.  1081,  29  N.  E.  289;  Lewis,  Em.  Dom.  73, 
77-83;  Canal  Fund  Gomrs.  v.  Kempshall, 
26  Wend.  404;  Rwnsey  v.  Hevo  York  d  A.  E. 
R.  Co.  133  N.  Y.  79,  16  L.  R.  A.  618.  30  N'. 
E.  664;  Yates  v.  MUvoaukw,  10  Wall.  497, 

19  L.  ed.  084;  Brishine  v.  Bt.  Paul  <£  B.  C. 
R.  Co.  23  Minn.  114;  Qarvsood  v.  T^eio  York 
C.  d  H.  R.  R.  Co.  83  N.  Y.  400,  38  Am.  Rep. 
452;  Chenango  Bridge  Co.  v.  Paij^e,  83  N. 
Y.  178,  38  Am.  Rep.  407;  Meyers  v.  5(. 
lAHiis,  8  Mo.  App.  266;  Oreen  Bay  d  if. 
Canal  Co.  v.  Kaukauna  Water  Power  Co. 
70  Wis.  686,  36  N.  W.  828;  76  Wia.  390; 
44  N.  W.  638;  CooL^,  Const.  lam.  691; 
Gould,  Waters,  204;  Angell,  Watercourses, 
chap.  11;  Walker  v.  Board  of  Puhlio  Works, 
16  Ohio,  540;  Saunders  t.  Jfeu>  York  C.  i 
U.  B.  R.  Co.  144  N.  Y.  76,  26  L.  R.  A.  375. 
38  N.  E.  992;  Gileinger  v.  Baugertiee  Wattr 
Co.  66  Hun,  173,  21  N.  Y.  Supp.  121 ;  Chart 
V.  Warsaw  Water-Works  Co.  79  Hun,  Is:. 

20  S.  Y.  Supp.  729;  Burden  ▼.  Stein,  £7 
Ala.  104,  62  Am.  Dec  758;  Rigney  t.  Tac^ 
ma  Light  d  Water  Co.  9  Wash.  582,  36  L. 
R.  A.  425,  38  Pac.  147;  Pom.  RipaH;:ii 
Rights,  ii  7,  9;  Irving  v.  Media,  10  Ta- 
Super.  Ct.  132;  Duealer  v.  Johnstoicn,  ±^ 
App.  Div.  608,  48  N.  Y.  Supp.  683;  Barlrr 

;  V.  Oilbert,  126  Cal.  680,  58  Pac.  129,  374. 

WUte,  J.,  delivered  the  qpinion  of  ths 

court: 

Tills  action  was  originally  instituted  ia 
the  district  court  of  the  territory  of  Wa<t- 
ington  on  the  8th  day  of  August,  1889.  bv 
the  Kairhaven  Land  Company,  as  plaintifT. 
against  the  Bellingham  Bay  Water  Compa- 
ny, as  defendant.  The  object  of  the  actios 
was  to  restrain  and  enjoin  the  Bellin^iam 
Buy  Water  Company,  as  a  private  cxurpor^' 
tion  enga^  in  the  business  of  suppiyius 
the  inhabitants  of  the  town  of  Wliat^i'<a 
with  water  for  general  domestic  and  loit- 
nicipal  use,  from  diverting  the  waters  of 
Whatcom  creek  from  its  natural  bed  h*T 
that  purpose.  Whatcom  creek  is  the  only 
outlet  of  Lake  Whatcom,  and  flows  frrv 
said  lake,  which  is  situated  about  3  miles 
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to  the  southeastward  of  its  outlet^  in  a  fixed 
luid  well-deflned  channel,  and  has  a  fall 

from  the  lake  of  318  feet,  and  is  not  in  any 
xetwe  a  navigable  stream.  Lake  Whatcom  is 
the  source  of  Whatcom  creek,  and  ia  a  large 
navigable,  fresh-water  lake,  with  an  area 
of  about  7i  miles,  or  about  6,000  acres, 
and  is  a  meandered  lake.  Whatcom  creek 
-empties  into  Bellingham  bay,  a  part  of 
Puget  sound.  In  the  descent  of  the  creek 
to  llellingham  bay  there  is  a  series  of  falls, 
t.he  last  of  which  is  about  25  feet  in  height, 
and  the  bottom  of  which  is  on  a  level  with 
"the  tidal  waters  of  Bellingham  bay.  This 
last  waterfall  is  immediately  below  a  mill- 
•dam  used  by  the  plaintiff  m  propelling  a 
sawmill.  There  is  a  constant  flow  of  water 
through  the  channel  of  the  creek,  which 
varies  with  the  seasons.  The  capacity  of 
the  mill  is  about  76,000  feet  of  lumber  per 
■day.  The  natural  flowage  of  the  creek,  un- 
-<iiminished  by  any  divenion,  is  insuiBcient 
during  the  dry  season  of  each  jjrear  to  oper- 
ate the  mill  all  the  time.  During  the  rainy 
season  the  flow  of  water  through  the  creek 
■aggregates  about  100,000,000  of  gallons  per 
day,  and  during  the  dry  season  the  average 
Itowage  is  from  5,000,000  to  8,000,000  gal- 
lons per  day.  To  operate  the  sawmill  and 
the  water  wheels  connected  therewith,  about 
2,500,000  rallons  per  hour  is  required.  In 

1853  one  Russell  V.  Peabody  entered,  un- 
■der  what  is  known  as  the  "Donation  Act," 
a  part  of  the  N.  W.  i  of  the  8.  W.  i  of 
section  30,  township  38  N.,  of  range  3  E. 
^'he  plaintiff's  mill  is  situated  on  a  tract  of 
land  at  the  mouth  of  Whatcom  creek,  which 
is  a  part  of  the  Peabody  donation  claim. 
The  plaintiff  is  the  owner  of  the  lands  at  the 
mouth  of  the  creek,  and  ia  the  lowest  ripa- 
rian owner  thereon,  and  its  lands  include 
■the  bed  of  the  creek  for  a  distance  of  about 
i  mile  upward  from  where  the  creek  emp- 
-ties  into  Bellingham  Imy.   In  the  year 

1854  Peabody  and  others  associated  with 
"him  erected  on  the  tract  now  owned  by  the 
plaintiff  a  sawmill,  and  operated  it  by  water 
power  from   Whatcom  creek  until  1874, 
when  the  mill  was  burned  down.  In  1882  or 
1883  the  mill,  owned  by  the  plaintiff  at  the 
time  this  action  was  commenced,  was  built 
on  plaintiff's  land  about  SO  yards  below  the 
old  mill  site;  the  office  of  the  new  mill  be- 
ing about  where  the  old  mill  stood.  By 
inesne  conveyances  fropi  the  Peabody  heirs 
and  Peabody's  associates  and  their  grantees 
on  the  8th  day  of  May,  1889,  the  plaintiff 
1>ecanie  the  owner  of  said  mill  and  mill  site. 
txnd  has  been  the  owner  ever  since.  The 
mill  built  in  1882  is  also  propelled  by  water 
from    Whatoom    creek.   Whatcom  creek 
flows  throutA  the  Peabody  donation  claim 
and  said  mill  tract.   SubMquent  to  the  in- 
f^titution  of  this  action  the  Bellingham  Bay 
Water  Company,  for  the  purpose  of  supply- 
i  ng  the  people  of  New  Whatcom  with  water 
-for  domestic  and  municipal  purposes,  laid 
its  water  pipes  and  mains  upon  the  streets 
<>-f  Whatcom,  and  ran  its  mains  up  said 
■Whatcom  creek  to  a  point  about  4  mile 
-f  rom  Lake  Whatcom,  and  above  the  mill  and 
Innds  of  the  plaintiff,  and  there  connected 
J54  L.  R.  A.  13 


its  intake  pipes  and  mains  with  the  channel 
of  said  creek,  and  diverted  therefrom  the 
water  supply  for  said  city  of  New  What- 
com. The  present  population  of  New 
Whatcom  is  about  7,000,  and  it  ia  one  of  the 
growing  and  important  cities  of  Puget 
sound.  In  1893,  and  at  the  time  the  Bell- 
ingham Bay  Water  Company's  intake  pipes 
were  connected  with  and  were  in  the  chan- 
nel of  Whatcom  credc,  the  city  of  New 
Whatcom  purchased  said  water  eystem  from 
said  vat^  company;  and  thereafter  the 
city  of  New  Whatcom  extended  the  water 
mains  from  wnere  the  intake  pipes  were 
located  in  said  creek  to  and  within  Lake 
Whatcom  proper,  and  located  the  intake 
pipes,  which  were  24  inches  in  diameter, 
about  1  of  a  mile  from  the  outlet  of  the 
lake,  the  head  of  Whatoom  creek,  placing 
such  intake  pipes  about  6  feet  below  the 
bed  of  the  creek  at  its  source  in  the  lake, 
and  ever  since  has  maintained  said  water 
system,  and  since  such  extension  of  the 
mains  the  water  supply  of  New  Whatcom 
has  been  taken  directly  from  Lake  What- 
com, and  fnnn  no  other  source  whatever. 
Said  lake  is  the  only  practical  source  of 
water  supply  for  the  city  of  New  Whatoom, 
and  each  year  the  necessities  of  the  public 
and  of  the  inhabitants  of  the  city  for  sup- 
ply of  water  are  becoming  more  important 
and  exacting.  The  city  of  New  Whatcom 
has  also  entered  into  various  contracts  and 
leases  with  various  of  its  citizens  and  in- 
habitants, by  which  it  agreed  to  furnish  and 
is  furnishing  such  parties,  through  its 
water  mains,  water  from  Lake  Whatoom 
for  power  purposes,  to  enable  such  parties 
to  operate  mills,  printing  presses,  feed 
mills,  electric-light  plants,  and  various  oth- 
er manchinery,  and  to  supply  docks,  steam- 
ers, coal  bunkers,  etc.  The  water  is  also 
used  by  the  city  in  operating  public  foun- 
tains and  for  public  buildings,  and  in  flush- 
ing sewers,  etc.  After  New  Whatcom  pur- 
chased said  system  an  amended  complaint 
was  filed  in  tlus  action,  and  the  city  of  New 
Whatcom  was  made  a  party  defendant,  and 
the  action  was  discontinued  against  the 
Bellingham  Bay  Water  Company,  and  the 
city  of  New  Whatcom  was  substituted  for 
the  Bellingham  Bay  Water  Company  as  the 
sole  defendant.  Neither  the  Bellingham 
Bay  Water  Company  nor  the  city  of  New 
Whatcom  at  any  time  instituted  anj^  action 
to  condemn,  nor  have  they  at  any  time  con- 
demned, plaintiff's  property,  nor  have  the^ 
taken  any  action  to  secure  the  right  to  di- 
vert the  waters  of  said  Whatcom  creek  or  of 
said  Lake  Whatcom  for  public  or  private 
use  or  for  any  other  purpose,  nor  have  they 
in  any  manner  settled  or  attempted  to  settle 
or  adjust  any  damages  that  plaintiff  has  or  ■ 
may  suffer  by  reason  of  the  diversion  of 
said  water.  The  Bellingham  Bay  Water 
Company,  by  lease  or  otherwise,  was  the 
riparian  owner  of  the  bed  of  said  creek  near 
the  source  thereof  above  the  lands  and  mill 
site  of  the  plaintiff  a(  the  time  it  put  in 
its  water  system,  and  continued  so  up  to 
the  date  of  the  sale  of  its  system  to  New 
Whatcom,  and  the  city  of  New  Wliatcom 
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succeeded  to  whatever  rights  the  water  com* 
pai^  had  as  such  riparian  owner;  and  the 
iA*ater  company  was  a  riparian  owner  on  said 
creek  above  plaintiff  prior  to  the  date  of 
the  plaintiff's  purchase  of  the  mill  and  mill 
tract,  and  that  fact  was  known  to  the  plain- 
tiff when  it  purchased.  The  city  of  New 
Whatcom  has  become  the  successor  of  the 
water  company  in  supplying  its  inhabitants 
with  water,  and  the  value  and  use  of  the 
water  system  depend  almost  wholly  upon  a 
source  of  supply  from  said  lake.  If  the 
supply  was  shut  off  the  entire  plant  would 
be  rendered  valueless,  and  the  people  of  the 
city  would  be  ereatly  injured,  and  the  pub- 
lic health  might  be  endangered.  The  city 
of  New  Whatcom  is  situated  on  both  sides 
of  the  creek,  the  full  length  of  the  creek 
from  its  source,  taking  in  a  part  of  Lake 
Whatcom  and  to  its  outlet.  Streets  and 
all^B  are  located  and  run  across,  parallel 
to,  and  upon  the  banks  and  bed  of  the 
creek;  and  the  city  of  New  Whatcom  ie  the 
owner  of  property  on  the  shores  of  the  lake 
and  in  the  bed  of  the  creek  at  Its  source, 
and  is  a  ripnrian  owner  on  the  lake  and 
credE.  By  constructing  a  dam  at  the  head 
of  the  creek  at  the  foot  of  the  lake  the  sur- 
plus watei-  of  the  lake  during  the  winter 
or  wet  seasons  can  be  stored  or  retained  un- 
til the  dry  weather  approaches,  and  can  be 
used  durii^  the  summer  to  keep  up  and 
maintain  the  full  natural  ftowage  of  the 
creek  during  the  entire  season.  It  is  mani- 
fest from  the  evidence  and  findings  in  the 
case  that  by  reason  of  the  intake  pipes  of 
the  water  system  being  laid  in  Lake  What- 
com, and  the  water  drawn  off  thereby,  the 
natural  flowage  of  Whatcom  creek  is  great- 
ly diminished,  and  that  by  reason  thereof 
liiere  is  not  sufficient  water  at  certain  sea- 
sons of  the  year  to  operate  the  plaintiff's 
mill  as  the  plaintiff  might  operate  it  but 
for  the  diversion  of  the  water  through  the 
intake  pipes  of  the  defendant.  The  court 
below  held  that  the  diversion  of  any  of  the 
waters  from  Lake  Whatcom,  under  the  wa- 
ter system  of  the  defendant,  for  the  purpose 
of  supplying  water  and  power  to  the  vari- 
ous light  plants,  wood  yards,  printing  of- 
fices, etc.,  was  in  violation  of  the  rights  of 
the  plaintiff,  and  that  the  plaintiff  being 
the  lowest  riparian  owner  on  the  creek,  and 
having  appropriated  the  flowafre  thereof  for 
mill  purposes  long  prior  to  the  attempted 
diversion  of  any  of  the  watRrs  of  said  creek, 
or  of  Lake  Whatcom,  the  source  of  said 
creek,  the  defendant  or  the  water  com- 
pany, such  diversion  by  the  defendant  was 
in  ■violation  of  the  rights  of  the  plaintiff; 
and  the  court  gave  to  the  plaintiff  a  perpet- 
ual injunction  against  the  cit^  of  New 
Whatcom,  enjoinini;  and  restraining  it  from 
diverting  any  of  llic  wnters  of  said  creek, 
or  the  waters  of  snid  lake,  the  source  of 
said  creek,  for  any  purpose  whatever,  until 
such  time  as  the  said  city  should  compen- 
sate the  plaintiff  for  any  damages  accruing 
to  it  by  reason  of  such  diversion.  Prom 
this  decree  the  city  appeals. 

The  principal  contention  of  the  appellant 
is  tiiat  the  state,  under  artida  17,  S  1,  of 
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the  Constitution,  is  the  sole  and  absolute 
owner  of  the  bed,  the  shore  to  high-wato' 
mark,  and  the  waters  of  Lake  Whatcom; 
that  the  state  can  use  or  divert,  or  author- 
iee  the  use  or  diversion  of,  the  waters  in 
the  lake  for  an^  publie  purpose;  that  to- 
supply  the  inhabitcuats  of  a  city  with  water  ; 
is  a  public  purpose,  and  is  a  parsmooat  . 
necessity  superior  to  every  other  use;  thtt 
the  state  has  authorized  such  use,  and  an- 
der  such  authorization  the  appellant  is  us- 
ing the  waters  of  the  lake;  and  that  the  re- 
spondent hu  no  interest  in  the  waters  of  Uw  i 
lake.  I 
The  title  to  lands  under  tide  waters  in  j 
the  sea,  arms,  smd  inlets  thereof,  and  in  | 
tidal  rivers,  within  the  realm  of  England,  i 
was  by  the  common  law  deoned  to  be  veaud  | 
in  the  King,  as  a  public  trust,  to  subserve 
and  protect  the  public  right  to  use  them  u 
a  common  highway  for  commerce,  trade, 
and  intercourse.  Tlie  King,  by  virtue  of  bi=i 
proprietary  interest,  could  grant  the  soil 
so  that  it  should  become  private  property; 
but  bis  gnnt  was  subject  to  the  paramount 
right  of  the  public  use  of  navigable  waters, 
which  he  could  neither  destroy  nor  abridge. 
In  every  such  grant  there  was  an  implied 
reservation  of  the  public  right.  Upon  the 
American  Revolution  the  title  and  domio- 
ion  of  the  tide  waters,  and  of  the  lands  un- 
der them,  vested  in  the  several  states  of 
the  Union  within  their  respective  borders, 
subject  to  the  rights  surrendered  by  the 
Constitution  to  the  United  States.  The 
new  states  admitted  into  the  Union  sinre 
the  adoption  of  the  Constitution  have  the 
same  rights  as  the  original  states  in  thr 
tide  waters,  and  in  the  lands  under  them, 
within  their  respective  jurisdictions. 
Shioely  v.  BoicJby,  152  U.  S.  1,  38  L.  ed. 
331,  14  Sup.  Ct.  Rep.  548;  Sage  v.  .Yfir 
Yoi  fc,  154  N.  y.  61,  38  L.  R.  A.  606.  47  K. 
E.  1006.  Fresh-water  lakes  in  England  arc 
private  property,  and  the  Crown  and  public 
posse^ised  no  such  rights  in  fresh-water 
lakes  as  they  possesFied  in  tide  waters.  In 
navigable  fresh-water  rivers  above  the  flow 
of  the  tide  the  bed  of  the  river  belonj^  to 
the  owners  of  the  adjacent  soil  to  the  mid- 
dle of  the  stream.  In  this  country  the  dor- 
trine  of  private  ownership  has  been  gewr- 
ally  recofjnized  as  the  rule  of  the  comnHm 
law,  hut  it  has  been  held  to  be  inapplicable 
to  the  condition  of  many  of  those  states  in 
which  the  inland  rivers  and  lakes  are  larpe. 
The  provision  of  article  17,  S  1,  of  the  Con- 
stitution was  evidently  for  the  purpose  of 
establishing  the  right  of  the  state  to  the 
beds  of  all  navigable  waters  in  the  state, 
whether  lakes  or  rivers,  or  fresh  or  salt,  to 
the  same  extent  the  Crown  had  in  England 
in  the  sea,  and  in  the  arms  and  inlets  there-  \ 
of,  and  in  the  tidal  rivers,  and  to  eliminate  ! 
the  distinctions  existing  under  the  rule  of 
the  common  law  in  this  respect.  Whaterer 
rights  the  respondent  possess^  «ere  ac- 
quired and  became  vested  before  the  adop- 
tion of  our  state  Constitution.  Ihls  court 
has  dedded  that  these  righU  are  to  be  de- 
termined by  the  rule  of  the  common  lav,  so 
far  as  not  repugnant  to  or  incousistent  with 
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ths  Constitution  and  laws  of  the  United 
States,  or  the  organic  act  or  laws  of  Wash- 
ingt<Hi  territory,  or  incompatible  with  the 
institutions  and  conditions  of  society  in 
this  state,  and  that  the  riparian  owner  la  to' 
he  protected  in  the  use  and  enjoyment  of 
the  water  naturally  flowing  by  or  over  his 
land,  and,  for  the  purpose  of  protecting  the 
rights  of  a  grantee  of  the  government, — 
such  as  Sussell  V.  Peabody  and  his  gran- 
teeH  are  in  this  case, — bis  title  relates  oack 
to  the  first  act  necessary  on  his  part  in  the 
proceedings   to   acquire   title.  Benton 
Johncox,  17  Wash.  277,  39  L.  R.  A.  107, 
49  Pac.  495.    Section  16,  art.  1,  of  the  Con- 
stitution expressly  provides  that  "no  pri- 
vate property  shall  be  taken  or  damaged  for 
public  or  private  use  without  just  compen- 
sation having  been  first  made,  or  paid  into 
court  for  the  owner."   Section  1,  art.  17,  of 
the  Constitution,  under  which  the  appellant 
claims  that  the  state  is  the  sole  and  abso- 
lute owner  of  the  bed,  the  shore  to  high- 
water  mark,  and  the  waters  of  Lake  What- 
com, and  can  dispose  of  such  waters  as  it 
sees  fit,  expressly  protects  all  persons  in  as- 
serting their  claims  to  vested  rights.  That 
section  reads  as  follows:    "The  state  of 
Washington  asserts  its  ownership  to  the 
beds  and  shores  of  all  navigable  waters  in 
the  state  up  to  and  including  the  line  of 
ordinary  high  tide  in  waters  where  the  tide 
ebbs  and  flows,  and  up  to  and  including  the 
line  of  ordinary  high  water  within  the  banks 
of  all  navigable  rivers  and  lakes;  provided, 
that  this  section  shall  not  be  construed  so 
as  to  debar  ai^  person  from  asserting  his 
claim  to  vested  rights  in  the  courts  of  the 
state."  Though  this  section  has  the  effect, 
as  has  been  held  by  this  court  in  Eisenbach 
V.  Batfield,  2  Wash.  236,  12  L.  R.  A.  632, 
26  Pac.  539,  and  Harbor  Line  Gotnrs.  v. 
State  ejB  Tel.  Tesler,  2  Wash.  530,  27  Pac. 
550,  of  vesting  in  the  state  the  entire  and 
exclusive  ownership  of  the  beds  and  shores 
of  all  navigable  waters,  it  should  not  be  con- 
strued as  affecting  the  rights  of  riparian 
proprietors     upon     non-navigable  water- 
courses, though  their  source  is  in  navigable 
waters.    The  use  of  the  water  in  such  non- 
navigable  streams  is  not  inconsistent  with 
the  retention  of  the  fee  in  the  lied  of  navi- 
snble   waters  in  the  state.    Cooheoo  Mfg. 
Co.  V.  Strafford,  61  N.  H.  455.    The  provi- 
sions of  S  16,  art.  1,  of  the  Constitution  pro- 
tect private  property  from  confiscation  for 
a  public  use;  and  the  proviso  to  article  IT, 
3  1,  clearly  indicates  that  so  far  as  rights 
had  become  vested,  notwithstanding  the  oth- 
er provisions  of  ths  section  the  owner  there- 
of should  have  the  right  to  assert  them  in 
the  courts;  and,  if  this  language  means  any- 
thing*, it  is  that  those  rights  should  be  pro- 
tected Httd  saf^piarded  by  the  courts.  In 
Crook      Hewitt,  4  Wash.  749,  31  Pac  28, 
thia  court  quotes  with  approval  from  Gould, 
Waters,  2d  ed.  p.  396:    "The  right  to  the 
use  of  the  water  in  its  natural  flow  is  not 
a  mere  easement  or  appurtenance,  but  is 
inseparably  annexed  to  the  soil  itself."  In 
Rigney   v.  Tacoma  Light  d  Water  Co.  9 
Wash.  576.  26  L.  R.  A.  425,  38  Pac  147, 
64  L.  R.  A. 


it  is  said :  ''The  right  to  the  use  of  water 
flowing  over  land  is  Identified  with  tiie  real- 
ty, and  is  a  real  and  corporeal  heredita- 
ment. .  .  .  And  this  right  is  a  substan- 
tial one,  and  may  be  the  subject  of  sale  or 
lease  like  the  land  itself."  In  the  two  cases 
cited  it  is  held  that  every  riparian  pro- 
prietor, in  the  absence  of  a  ^ant,  license,  or 
prescription  limiting  his  right,  is  entitled 
to  have  the  stream  which  passes  over  or  ad- 
jacent to  his  land  flow  as  it  is  wont  l^  na- 
ture, affected  only  in  quantity  or  quality 
by  the  consequence  of  a  reasonable  use 
thereof  by  other  proprietors,  and  that  the 
riparian  proprietor's  right  to  the  flow  of 
the  water  is  inseparably  annexed  to  the  soil, 
and  passes  with  it,  as  a  part  and  parcel  of 
it;  that  a  riparian  proprietor  may  divert 
the  water  from  the  stream  as  it  passes- 
through  his  own  land,  without  license  from 
the  proprietors  above  him,  if  he  does  not 
obstruct  the  water  from  flowing  as  freely 
as  it  was  wont,  and  without  license  from  the 
lower  proprietors,  if  he  restores  the  water 
to  its  natural  channel  before  it  enters  their 
land,  and  does  not  materially  diminish  its 
flow.  The  constitutional  provision  relied 
upon  l^  the  appellant  does  not  in  any  way 
anect  the  rights  of  the  respondent  in  the 
flowage  of  Whatcom  creek  as  they  existed, 
in  1889,  before  the  adoption  of  the  Consti-. 
tution,  when  this  action  was  instituted. 
The  mere  fact  that  the  state  owns  the  bed 
of  Lake  Whatcom  has  little,  if  any,  bearing 
on  the  diversion  of  the  waters  so  that  they 
cease  to  flow  in  Whatcom  creek;  for,  as  we 
have  said,  the  flow  of  the  water  in  the  creek - 
is  not  inconsistent  with  the  retention* by 
the  state  of  the  fee  in  the  bed  of  the  lalce.' 
The  right  of  the  state  over  the  waters  of 
Lake  Whatcom  is  such  as  pertains  to  sover-  ■ 
cignty  alone.  That  is  the  right  to  use,  regu- 
late, and  control  these  waters  as  a  common 
highway  for  commerce,  trade,  and  inter- 
course, and  to  grant  the  soil  in  the  bed  of 
the  lake  so  that  it  might  become  private- 
property,  subject  to  the  paramount  right  of 
public  use  for  navigation.  In  short,  that 
the  rights  of  the  state  in  the  navigable  wa- 
ters thereof  are  the  same  rights  as  pertained 
to  the  sovereign  at  common  law  in  the  sea, 
its  bays,  arms,  and  inlets.  But  conceding 
that  by  article  17,  9  L  of  the  Constitution 
absolute  ownership  is  now  in  the  state,  so 
that  tiie  state  can  dispose  of  the  waters  as 
well  as  the  soil,  the  vested  rights  of  the  re- 
spondent, notwithstanding,  are  preserved  to- 
it.  That  is  the  right  to  the  use  of  the  wa- 
ter in  its  natural  flow  as  it  existed  before 
the  adoption  of  the  Constitution,  when  the 
United  States  granted  to  Russell  V.  Pea- 
body,  under  the  donation  act,  the  land  over' 
which  AAHiatcom  creek  flows,  of  which  the 
lands  of  the  respondent  are  a  part.  The 
Constitution  having  reserved  to  the  respond- 
ent its  vested  righU,  the  legislature,  except 
under  the  power  of  eminent  domain,  upon 
making  compensation,  could  not  devest  it 
of  that  right,  either  directly  or  indirectly, 
for  a  public  or  private  use.  Yates  v.  Mil- 
vmukee,  10  Wall.  497,  19  L.  ed.  984.  As  was 
said  by  Justice  Millo-  in  the  case  last  cited: 
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"ThlB  riuriui  right  is  property  and  is  vmlu- 
aUe,  ana,  though  it  must  be  enjoyed  in  due 
Hubjection  to  the  ri^ts  of  the  public,  it  can- 
not be  arbitrarily  or  capriciously  destrOTed 
or  impaired.  It. is  a  right  of  which,  when 
once  vested,  the  owner  can  only  be  deprived 
in  accordance  with  established  law,  and,  if 
necessary  that  it  be  taken  for  the  public 
good,  upon  due  compensation."  As  was 
Miid  by  the  Missouri  court  of  ap^»eals  in 
Meyers  v.  Ht.  Loui*,  8  Mo.  App.  266: 
"When  it  is  settled  that  riparian  rights  are 
property, — and  of  this  there  seems  to  be  no 
doiiht, — ^the  question  as  to  the  right  to  take 
them  without  compensation  is  at  an  end." 
In  Mohr  v.  Oault,  10  Wis.  513,  78  Am.  Dec. 
fl87, — a  cane  where  one  undertook  to  cut  a 
new  channel  so  as  to  carry  off  the  waters 
of  a  small  lake  by  another  way  than 
throQgfa  the  usual  outlet,  on  which 
th«  omnplainant's  mill  was  situated, — 
it  was  held  that  the  owners  along 
the  natiiral  ontlet  had  a  legal  right  to  the 
natural  and  usual  flow  of  the  water  of  the 
lake  through  such  outlet. 

The  legislature  of  the  state  of  New  York 
had  given  a  grant  to  the  city  of  Rochester 
anthorising  it  to  enter  upon,  con^l,  and 
use  the  waters  of  Hemlock  and  Canadice 
lakes  for  the  purpose  of  procuring  a  water 
supply  for  said  <»ty.  These  were  large, 
fresn-water,  navigable  lakes,  connected  by 
a  small  stream;  and  Honeoye  creek  was 
their  outlet,  upon  which  was  located 
Smith's  watOT  mills.  Under  legislative  au- 
thority the  city  of  Rochester  proceeded  to 
extract  and  cany  away  a  part  of  the  waters 
of  these  lakes  to  the  detriment  of  Smith. 
The  city  was  enjoined,  and  the  court  of  ap- 
peals held  that  the  right  to  the  usufructuary 
enjoyment  of  the  undiminished  and  undis- 
turbed flow  which  a  riparian  owner  pos- 
sesses in  the  case  of  non-navi^ble  streams 
applies  to  fresh-water,  navigable  lakes, 
save  that  the  public  has  an  easement  in  such 
waters  for  the  purposes  of  travel,  as  on  a 
public  highway,  which  easement,  as  it  per- 
tains to  the  sovereignty  of  the  state,  is  in- 
alienable, and  gives  to  the  state  the  right 
to  use,  regulate,  and  control  the  waters  for 
the  purposes  of  navigation;  and  the  right 
to  divert  the  waters  for  other  purposes  than 
navigation,  although  public  in  their  nature, 
<'an  only  be  acquired  under  and  by  virtue 
of  the  sovereign  right,  or  eminent  domain, 
and  upon  making  just  compensation. 
Rmith  v.  Rochester,  92  N.  Y.  463,  44  Am. 
Rep.  393.  Two  lakes  were  the  reservoirs 
from  which  a  creek  was  fed.  One  sought 
to  appropriate  the  waters  of  the  lakes  in 
such  a  manner  that  the  quantity  of  the  wa- 
ter flowing  down  the  creek  would  be  inter- 
fered with.  PlaintiiTs  were  riparian  own* 
ers  and  appropriators  of  the  creek.  The 
supreme  court  of  California  says:  "If  the 
tapping  of  these  lakes  by  appellants  reduces 
the  amount  of  water  to  which  plaintiffs  are 
entitled,  or  shortens  the  period  of  time  in 
which  they  might  otherwise  secure  water 
from  the  creek,  then  the  acts  of  appellants, 
clearly,  are  a  trespass  upon  plaintiffs' 
righte, — exactly  the  same  kind  of  trespass 
ML.R.  A. 


as  though  the  creek  was  tapped,  and  tbat 
amount  of  water  directly  taken  therefrom, 
without  any  mcdestation  of  the  lalres." 
Boater  r.  Oilbert,  125  GaL  580.  58  Pac.  129, 
374.  Plaintiff  was  the  owner  of  cortain 
mills  built  on  his  own  land,  on  the  banks 
of  the  Cottonwood  river.  The  mills  were 
propelled  by  water  power  obtained  by  means 
of  a  dam  across  the  river.  The  city  of  Emr 
poria  constructed  a  qrstem  of  waterworks 
for  the  purpose  of  supplying  the  citizens 
with  water  for  domestic  use,  for  extingiusb- 
ing  flres,  and  for  manufacturing  purpoMS. 
It  purchased  a  tract  of  land  on  the  banks 
of  the  pond  above  the  plaintifl^s  dam,  dug 
a  well  25  feet  in  diameter  and  26  feet  in 
depth  on  its  own  land,  and  from  70  to  100 
feet  from  the  bank  of  the  pond.  This  wdl 
drew  ito  supply  of  water  fnnn  the  pond  by 
percolation  througli  a  bed  of  gravel  at  the 
bottom  of  the  well.  It  sank  one  pipe  into 
the  well,  and  another  it  extendea  directly 
into  the  pond ;  the  latter  to  he  used  in  ease 
of  fire.  By  means  of  engines  and  pumps  it 
supplied  the  citizens  from  the  well  with  wa- 
ter needed  for  ordinary  purnoses.  The  sup- 
ply of  water  in  the  river  at  certain  seasoiu 
of  the  year  was  inadequate  for  running  the 
mills,  and  the  plaintiff  was  forced  to  sus- 
pend work  and  allow  his  mills  to  stand  idle. 
Justice  Brewer,  in  delivering  the  opinion  of 
the  supreme  court  of  Kansas  on  tnis  state 
of  facte  said;  "The  amount  of  water  now 
used  by  the  city,  and  ite  present  effect  up- 
on the  plaintiff's  business,  do  not  determine 
the  question  of  right  or  remedy.  Tfae  con- 
tinuance of  the  waterworks,  as  well  as  the 
growth  of  the  city,  will  increase  the  de- 
mand; and,  if  the  present  abstraction  oui 
be  sustained,  there  is  no  legal  principle  up- 
on which  the  future  and  larger  abstraction 
can  be  restrained.  Now,  that  the  flow  of 
water  in  the  natural  channel  of  a  surfic* 
stream  is  a  property  right  of  the  riparian 
OH-ner  is  unquestioned  and  familiar  law. 
8hamteffer  v.  Council  Orove  Peerlea*  Mill 
Co,  18  Kan.  24.  If  an  individual  should 
by  digging  a  new  channel  a  few  hundred 
feet  above  Soden's  dam.  attempt  to  divert 
the  flow  of  the  stream,  b«yond  doubt  he 
would  be  restrained.  And  this  restraint 
would  he  granted,  not  because  of  the  mere 
fact  of  digging  a  channel,  but  because  there- 
by the  oatunQ  flow  of  the  stream  was  pre- 
vented; not  because  of  the  manner,  but  be- 
cause of  the  fact,  of  the  diversion.  The  re- 
straint would  be  granted  as  readily  if  the 
abstraction  was  by  pipes  and  pumps  as  if 
by  channel  and  a  change  of  current.  The 
principle  is  this:  That  whatever  of  benefit, 
whether  of  power  or  otherwise,  comes  from 
the  flow  of  water  in  the  channel  of  a  natural 
stream,  is  a  matter  of  property,  and  be- 
longs to  the  riparian  owner,  and  is  pro- 
tected in  law  just  as  fully  as  the  land  which 
he  owns.  It  cannot  be  taken  tor  prirsta 
use  except  by  his  consent,  and  for  public  om 
only  upon  due  compensation.  With  these 
general  and  conceded  principles,  let  us  now 
inquire  as  to  the  validity  of  the  grounds  up- 
on which  the  action  of  the  city  is  sou^t  to 
be  justified.   The  fact  is  obvious  that  by 
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means  ai  the  pipe  rtmning  into  the  ponJ 
there  will  be,  in  case  of  fire,  a  direct  abstrac- 
tion  of  water,  and  the  fact  is  found  that  by 
means  of  the  well  there  is  an  indirect  ab- 
atractinn.    I'he  flow  of  water  is,  as  hereto- 
fore stated,  thus  interfered  with,  and  the 
power  diminished.    It  is  in  evidence  that 
wLile  at  certain  seaeons  of  the  year  the  wa- 
ter supply  is  more  than  enou^  for  all  of 
plaintm's  present  uses,  and  that  dluring 
such  seasons  the  cODsomption  of  water  in 
the  city  would  work  no  present  injury,  yet 
at  other  seasons  the  supply  is  insufficient, 
and  some  or  all  of  his  mills  are  compelled 
to  stop  running.    Hence,  naturally  any  sub- 
traction of  the  water  would  tend  to  in- 
crease the  time  during  which  his  mills  must 
be  idle,  and  therefore  work  present  and 
positive  injury, — an  injury  increasing  with 
the  increasing  consumption  by  the  city. 
Further,  if  plaintiff  is  entitled  to  this  water 
power  at  all,  he  is  entitled  to  all  of  it,  and 
may  increase  the  number  of  mills,  or  amount 
of  machinery  propelled  by  it,  until  his  uses 
shall  wholly  exhaust  it.    So  that  matters 
of  amount  really  fade  out  of  sight,  and  the 
question  is  one  of  right  and  title."  Em- 
poria V.  Soden,  25  Kan.  58S,  37  Am.  Rep. 
2C5.    In  the  same  case  the  city  sought  to 
justify  tijo  taking  of  the  water  as  a  ripa- 
rian owner  owning  the  lands  above  the 
plaintiffs.    On  this  point  Justice  Brewer 
says:    "While  the  undiminished  flow  of  the 
Btream  is  conceded  to  be  the  right  of  every 
riparian  oniier,  yet  this  right  has  always 
been  limited  to  this  extent;  that  each  ripa- 
rian owner  may,  without  subjecting  himself 
to  liability  to  any  lower'  riparian  owner, 
use  of  the  water  whatever  is  needed  for  his 
own  domestic  purposes  and  the  watering  of 
hia  stock.    The  city  is  a  riparian  owner, 
and,  whether  it  uses  little  or  much,  it  is 
simply  taking  for  domestic  purposes.  Each 
individual  citizen  of  Emporia  may  buy  land 
on  the  banks  of  the  river,  and  then  taka  for 
doineatie  uses  whatever  amount  of  water  he 
needs.   What  the  individual  separately  may 
do,  the  dty,  representing  all  the  individ- 
uals, has  done.    Does  the  manner  in  which 
the  result  was  accomplished  make  any  dif- 
ference in  the  right  T    This  argument  ia 
plausible,  but  not  sound.    A  city  cannot  be 
considered  a  riparian  owner,  within  the 
scope  of  the  exception  named.    The  amount 
of  water  which  an  individual  living  on  the 
bunks  of  a  stream  will  use  for  domestic  pur- 
poses is  comparatively  trifling.   Such  use 
may  be  tolerated  upon  the  principle,  De 
minimis  non  ourat  war.   It  is  a  use  which 
must  always  be  anticipated,  and  may  rea- 
sonably be  considered  as  one  of  the  bene- 
fits of  tha  ownership  of  the  banks  of  a  nat- 
ural stream.    Everyone  proposing  to  util- 
ize the  power  of  running  water  should  rea- 
sonably expect  that  the  stream  is  chargeable 
with  such  a  slight  bm-den.    It  is  only  a  fair 
equalization  of  rights.    But  the  takii^  of 
water  for  the  supply  of  a  populous  and 
g:xowing  city  stands  upon  an  entirely  differ- 
ent basis.   No  man  can  foresee  this;  and, 
S4  Ij.  B.  A. 


if  it  were  tolerated,  no  one  vonld  dare  to 
expend  money  in  utilizing  this  power,  for 
fear  of  its  being  soon  taken  from  him  with- 
out compensation,  and  with  total  loss  to  his 
investment.  The  city,  as  a  corporation, 
may  own  land  on  the  banks,  and  thus  in  one 
sense  be  a  riparian  owner.  But  this  does 
not  make  each  citizen  a  riparian  owner. 
And  the  '  corporation  is  not  taking 
the  water  for  its  own  domestic  pur- 
poses. It  is  not  an  individuid.  It  has  no 
natural  wants.  It  is  not  taking  for  its  own 
use,  but  to  supply  a  multitude  of  individ- 
uals. It  takes  to  sell.  Again,  the  stat- 
ute under  which  the  city  is  acting  (Comp. 
Tiswa  1879,  p.  997,  S  1)  authorizes  the  tak- 
ing of  water  'for  the  purpose  of  supplying 
the  inhabitants  of  such  cities  with  water 
for  domeatie  nas^  the  extinguishment  of 
flres,  and  for  mannfactnring  and  other  pur- 
poses.' It  would  be  strange  if  the  city 
could  destroy  plaintiff's  water  power  with- 
out compensation,  and  then  sell  it  to  other 
manufacturers,  and  thus  build  up  rival  es- 
tablishments." Emporia  v.  Soden,  25  Kan. 
588,  37  Am.  Rep.  265.  See  also  Stein  v. 
Burden,  24  Ala.  130,  60  Am.  Dec  463;  Gar- 
wood V.  New  York  C.  ds  E.  R.  R.  Co.  88  N. 
Y.  400,  38  Am.  Rep.  452. 

It  is  not  disputed  in  this  ease  that  the 
effect  of  the  appellant's  intake  pipes,  aa  laid 
into  the  lake,  is  simply  to  affoi^  an  addi- 
tional channel  for  the  outflow  of  the  lake, 
and  that  reapondent'a  mill  is  deprived  of 
the  amount  of  water  by  the  city  actually 
diverted.  Kow,  no  one  can  do  indirectly 
what  the  law  will  not  permit  him  to  do  di- 
rectly. On  this  point,  in  the  case  of  Em- 
poria v.  Soden,  26  Kan.  588,  37  Am.  Rep. 
265,  the  court  says:  "It  is  also  a  general 
proposition  that  a  man  may  not  do  indi- 
rectly what  he  may  not  do  directly.  Un- 
questionably, a  party  may  not  run  pipes 
into  plaintiff's  mill  pond,  or  dig  a  channel 
to  it,  and  thus  divo't  the  water.  May  he 
accomplish  the  same  result  by  digging  a  well 
upon  the  veiy  banks,  and  so  near  thereto 
that  the  watn*  oozes  out  from  the  pond  in- 
to the  well,  and  be  beyond  the  reach  of  law, 
so  long  as  he  keeps  a  wall  of  earth  between 
the  wdl  and  the  pond  I  If  this  were  recog- 
nized as  law,  protection  to  the  owners  of 
water  power  would  rest  on  slender  founda- 
tions. Often  the  banks  of  a  stream  are 
composed  of  very  porous  soil,  or  it  may  be 
there  is,  as  in  this  ease,  a  bed  of  gravel 
through  which  the  water  runs  as  through 
a  sieve.  Is  the  owner  of  the  pond,  then,  at 
the  mercy  of  anyone  who,  avoidii^  the  more 
direct  and  public  method  of  pipe  or  chftn- 
nel,  resorts  to  the  equally  effective  means 
of  adjacent  wells  T  And  if  a  well  on  the 
very  bank  would  be  restrained,  may  the 
same  result  be  accomplished  by  digging  one 
a  few  feet  off?  It  would  seem  as  though 
but  one  answer  could,  in  justice,  be  given, 
— that  the  owner  of  an  established  power  is 
entitled  to  protection  against  any  sub- 
traction therefrom,  whether  sought  to  be  ac- 
complished by  direct  or  indirect  methods.** 
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The  intake  pipes  of  the  appellant,  24  inches 
in  diameter,  placed  6  feet  below  the  bed  of 
Whatcom  creek,  a  quarter  of  a  mile  from 
the  outlet  of  the  lake,  through  which  the 
appellant  diverts  the  water  that  would  oth- 
erwise flow  down  the  bed  of  the  creek,  cer- 
tainly cause  an  indirect  diverKion  of  the  wa- 
ter from  the  bed  of  the  creek  to  the  extent 
of  the  capacity  of  the  pipe ;  and  this  diver- 
sion is  just  as  much  a  violation  of  the  rights 
of  the  respondent  as  if  the  pipe  was  in  the 
bed  of  the  creek  above  the  respondent's  mill, 
where  it  was  originally  placed  by  the  water 
company. 

The  Oreat  Pond  Cases  from  Massa- 
chusetts and  Aloine  have  no  braring  upon 
tliis  case;  for,  as  the  appellant  says,  the  colo- 
nial ordinances  of  Massachusetts  changed 
the  common  law  as  to  great  ponds  in  both 
those  states.  Tlie  cases  from  New  York 
cited  by  appellant,  on  the  Mohawk  and  Hud- 
son rivers,  grew  out  of  the  civil  law  prevail- 
ing in  the  Netherlands,  under  which  titles 
were  granted  to  the  original  settlers. 
Smith  V.  Rochester,  92  N.  Y.  482,  44  Am. 
fiep.  303.  I'he  only  case  that  the  appellant 
has  cited  bearing  upon  the  question  here  in- 
TOlved,  and  contrary  to  the  authorities  we 
have  cited,  and  the  views  we  have  expressed, 
is  from  Minnesota, — ^the  case  of  Minneapo- 
lis Mill  Co.  v.  8t.  Paul  Water  Comra.  66 
Minn.  485,  58  N.  W.  33.  In  that  case  the 
appellants  were  a  corporation  created  by 
acts  of  the  territorial  legislature,  and  au- 
thorized to  build  and  maintain  dams  in  the 
Mississippi  river,  at  the  falls  of  St.  An- 
thony, for  the  development  of  water  power, 
and  for  the  use  and  sale  of  such  power. 
Dams  were  erected  and  maintained  nndei' 
this  authority  forming  such  power.  After 
this  the  legislature  authorized  the  city  of 
St.  Paul  to  purchase,  and  there  was  pur- 
chased, the  property  and  franchises  of  a  pri- 
vate corporation  theretofore  engaged  in  sup- 
plying said  city  with  water.  Under  the 
provisions  of  law  the  city  extended  this  sys- 
tem, and  established  a  pumping  station  at 
Lake  Baldwin,  a  body  of  water  with  An  area 
(esB  than  a  mile  square,  and  by  means  of  its 
pumps  forced  water  through  conduits  to 
the  city  for  public  use.  The  outlet  of  this 
lake  is  Rise  creek,  and  this  creek  empties 
into  the  Miaeissippi  river  a  few  miles  above 
the  dams  built  and  maintained  appel- 
lants. The  claim  was  that  the  result  of 
this  diversion  was  to  greatly  diminish  the 
volume  which  came  to  the  dam,  and  to  mate- 
rially affect  and  reduce  the  water  power. 
The  supreme  court  of  Minnesota,  in  render- 
ing their  opinion,  eay:  "The  plaintiffs  arc 
riparian  owners  on  a  navigable  or  public 
stream,  and  their  rights  as  such  owners  are 
subordinate  to  public  uses  of  the  water  in 
the  stream  and  their  rights  under  their 
charters  are,  equally  with  their  rights  as 
riparian  owners,  subordinate  to  these  pub- 
lic uses.  There  can  be  no  doubt  but  that 
the  public,  through  their  representatives, 
have  the  right  to  apply  these  waters 
to  such  public  uses  without  providing  for  or 
M  L.  R.  A. 


making  compensation  to  riparian  owners. 
The  navigation  of  the  stream  is  not  tha 
only  public  use  to  which  these  public  wt- 
ters  may  be  thus  applied.  The  right  to 
draw  from  them  and  supply  water  for  tbc 
ordinary  use  of  cities  in  their  nciiiity  it 
such  a  public  use,  and  has  always  been  so 
recognised.  At  the  present  time  it  is  (ne 
of  the  mo^t  important  public  riglitB,  and  is 
daily  growing  in  importance  as  population 
increasea.  .  .  .  Thus  taking  water 
from  navigable  streams  or  lakes  for  sud 
ordinary  public  uses,  the  power  of  the  stal* 
is  not  limited  or  controlled  by  the  nilea 
which  obtain  between  riparian  owners  as  to 
the  diversion  from  and  its  return  to  its  nat- 
ural channels.  Once  conceding  that  Xht 
taking  is  for  a  public  use.  and  the  above 
proposition  naturally  follows."  Not  an 
authority  is  cited  by  that  court  to  sustain 
these  views.  This  case  was  appealed  to  the 
Supreme  Court  of  the  United  States.  Th«t 
court  held  that  the  property  rights  of  tbe 
plaintifT  in  error  as  riparian  owners  were 
to  be  measured  by  the  rules  and  decisiw 
of  the  state  courts  of  Minnesota,  and  tint 
none  of  the  decisions  of  the  state  courts  of 
Minnesota  were  inconsistent  witit  the  <ka- 
sion  of  the  court  in  the  case  under  review, 
and  for  that  reason  the  Supreme  Court  of 
the  United  States  affirmed  the  judguMxt. 
St.  Anthony  Falls  Water  Poicer  Co.  v.  St. 
Paul  Water  Comrs.  168  U.  S.  349,  42  L.  ed. 
497,  18  Sup.  Ct.  Rep.  157.  That  caae  has 
little,  if  any,  bearing  on  the  one  under  con- 
sideration; for  the  supreme  court  of  this 
state,  in  cases  heretofore  cited,  has  repcit- 
edly  held  the  ruTe  to  be  otherwise  than  that 
laid  down  liy  the  supreme  court  of  Minse- 
Bota.  It  may  be  conceded  that  at  the  tiw 
this  sction  was  tried  and  judgment  was  en- 
tered, the  city  of  New  Whatcom,  under  the 
law  approved  March  14,  1899  (Scss.  Idv- 
1890,  p.  250),  authorizing  municipal  on- 
ership  of  certain  public  utilities,  had  the 
right  to  take  and  appropriate  from  Late 
Whatcom  an  ample  supply  of  water  for  lil 
uses  and  purposes,  public  and  private,  aad 
that  it  had  the  right  to  build  dams  « 
other  works  across  the  outlet  of  any  lake  or 
watercourse  for  the  purpose  of  storing  aixi 
retaining  water  therein  tip  to  and  above 
high-water  mark;  provided,  that  such  daa 
did  not  obstruct,  impede,  or  interfere  with 
navigation  or  other  public  use;  and  pro- 
vided, further,  that,  if  any  private  prop^- 
ty  should  be  necessary  for  such  purpose 
t^e  same  was  to  be  condemned  or  purcha^. 
la  this  case,  however,  no  steps  have  ben 
taken  to  condemn  or  purchase  the  property 
of  the  respondent  in  the  flow  of  Whatcon 
creek,  which  the  appellant  has  appro- 
priated, and  this  is  one  of  the  very  things 
the  city  was  required  to  do  when  exercising 
the  powers  conferred  on  it  1^  the  act  of 
18Sd,  Mr,  Loggie,  a  lessee  of  the  respcmd- 
ent's  mill,  with  the  permissitm  oi  the  ap- 
pellant, but  without  permission  or  direc- 
tion from  the  respondent,  in  1889  (the  yeir 
of  the  trial  (tf  this  case)  built  a  tmqMiraiy 
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<iani  at  the  outlet  of  the  lake  for  the  pur- 
pose of  storing  the  water  for  use  daring 
the  Arj  season.  There  is  testimony  tending 
"to  show  that  by  means  of  this  dam  a  suffi- 
cient quantity  of  water  was  stored  in  the 
lake  for  the  use  of  the  appellant,  and  also 
the  respondent's  mill,  during  the  dry  sea- 
son of  that  year.  We  are  at  a  loss  to  know 
why  this  fact  is  urged  against  the  correct- 
ness of  the  trial  court's  decree.  The  city 
of  New  Whatcom  is  a  large  and  growing 
■city,  and  it  may  need,  under  its  water  sys- 
tem, all  of  the  outflow  waters  of  Lake  What- 
•«om  both  summer  and  winter.  The  question 
iuTolved  in  this  action  w  the  right  of  the 
<Tity  to  divert  a  part  or  all  of  these  waters 
without  compensating  the  respondent,  the 
owner  of  this  outflow  at  the  mouth  of  the 
natural  outlet. 

We  bold  that  the  judgment  and  decree 
-of  the  court  below  was  correct,  and  is  fully 
«ii»tained  hy  reason  and  the  decisions  of 
thia  and  almost  all  other  courts,  and  for 
that  reason  the  judgment  must  be  affirmed, 
subject  to  the  modiflcationa  hereinafter  in- 
dicated. 

While  it  is  no  part  of  the  office  of  the 
court  to  consider  the  ways  and  means  by 
-which  tia  apnellant  may  comply  with  the 
<iecTee  entered  against  it,  yet,  in  this  case, 
JIB  a  nitmerouB  population  will  be  suddenly 
•deprived  of  that  which  is  essential  to  their 
health  and  existence  if  the  decree  is  at  once 
«nforced,  we  modify  the  decree  of  the  court 
-1>elow  as  follows :  The  saiu  appellant  shall 
liave  sixty  days  from  the  filing  of  this  opin- 
■ion  to  purchase  from  or  otherwise  arrange 
with  the  respondent  for  the  use  of  said  flow- 
a^e,  or,  if  such  purchase  or  arrangement 
-cannot  be  made,  to  commence  proceedings 
in  the  superior  court  to  condemn  the  prop- 
erty and  rights  of  the  respondent  in  What- 
com creek  as  indicated  in  this  opinion.  If 
-condemnation  proceedings  are  instituted 
-within  said  time,  then  the  injunction 
j^anted  by  the  decree  of  the  court  below 
-shall  be  stayed  until  the  final  determination 
of  such  condemnation  proceedings;  provided, 
'sneh  prfMKedings  are  prosecuted  1^  the  ap- 
-pellant  with  due  diligence.  The  respondent 
■to  recover  its  ooets  ui  the  oourt  below  und 
-on  this  appeaL 

Fvllerton  and  Anders,  JJ.,  concur. 
"Sesvia,  Ch.  J.,  concurs  on  the  ground  that 
a-espondent  made  the  first  appropriation  and 
•vse  for  a  beneficial  purpose. 

Dnnbar,  J.: 

I  concur  in  the  affirmance  of  the  judg- 
-xnent,  but  not  in  what  is  said  in  relation 
4x)  the  modification.  The  appellant  can  pur- 
sue its  legal  remedies,  if  it  has  any,  like 
■-any  other  litigant ;  and  the  respondent  is  as 
znuch  entitled  to  its  legal  remedy,  unquali- 
■tfed  prescribed  conditions,  as  thongh  its 
-adversary  were  an  individual. 


£.  H.  WATKINS  ««  ah,  Appta. 

V. 

Thomas  DORRIS,  Appt., 
and 

William  DOKRIS,  Regpt.  . 
(  Wash.  ) 

t.    Brror  In  eonHnnlns  •  tempornry 

injiinvtlon  aotll  final  hearing  cannot  be  cor- 
rected on  appeal  from  the  final  judgment, 
where  the  trial  court  itself  dissolved  the  In- 
Jonctloa  at  the  final  hearing. 

2.  A  stream  lOO  feet  wide  nnd  8  feet 
deepiwhich,  during  annually  recnrrlng  fresh- 
ets for  a  period  of  twenty-five  years,  has  been 
profitably  used  tor  floatliv  logs  to  market,  Is 
a  public  highway  for  that  panMse. 

8.  The  prorlalon  of  the  Conatltntlom 
reser^luff  to  (he  state  the  title  to  the 
be^B  of  the  navigable  waters  of  the  state  does 
not  apply  to  atreams  which  are  valuable  only 
lor  floating  logs  to  market  during  periods  id 
annual  fraheta 

4.  Neither  an  Indlvldnal  deslrlns  to 
use  a  atrcam  for  floatlns  loss  to  mar- 
ket, nor  a  corporation  (omed  to  take  ad- 
vantage of  a  statute  sutfaorlalng  the  Improve- 
ment of  floatable  streams,  can  Interfere  with 
the  soil  in  the  atream  without  the  conasnt  of 
the  abutting  owner  or  operation  of  law  with 
due  compensation  made. 

5.  One  nttemptlnv  t»  float  loc«  down  a 
■tream  Is  liable  to  the  abutting  owner  for 
injuries  to  his  land  by  Jams  caused  by  the 
careless  manner  of  driving  the  logs. 

(April  18,  1901.) 

CROSS-APPEAIiS  by  plaintiffs  and  de- 
fendant Thomas  Dorris  from  a  judg- 
ment of  the  Superior  Court  for  Wahkiakum 
County  in  a  suit  to  enjoin  defendants  from 
interfering  with  plaintiffs'  breaking  a  log 
jam  upon  defendants*  properly;  defendant 
Thomas  appealing  from  so  much  as  awarded 
a  temporal  injunction;  and  plaintiffs  ap- 
pealing from  ao  much  as  awarded  damages 
to  defendants  for  the  injury  done  to  their 
land  by  the  jam.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mesara.  J.  Bmoe  Folwarth  and  George 
Noland,  for  appellants  Watkins  et  al.: 

The  beds  of  such  streams  as  the  Elocho- 
man  do  not  belong  to  the  riparian  propria 
tor. 

The  Qeneaee  Chief  v.  Fitzhugh,  12  How. 
443,  13  L.  ed.  1058;  Carson  v.  Blazer,  2  Bin- 
ney,  475,  4  Am.  Dec.  463 ;  The  Demiel  Ball, 
10  Wall.  557,  sub  nam.  The  Daniel  Ball  v. 
United  Statea,  19  L.  ed.  999;  The  Montello, 
20  Wall.  430,  sub  nom.  United  Statea  v.  The 
Montello,  22  L.  ed.  391;  Diedrieh  v.  North- 
vxHlem  Union  R.  Go.  42  Wis.  248,  24  Am. 
Rep.  399 ;  Hickok  v.  Bine,  23  Ohio  St.  523, 
13  Am.  Rep.  255 ;  Shively  v.  Boiclbjf,  152  U. 
S.  1,  38  L.  ed.  331,  14  Sup.  Ct.  Rep.  548. 

NoTt:. — Aa  to  title  of  riparian  owner  to  bed  of 
non-navlgable  stream,  or  one  navigable  only  for 
floating  loga  see  cates  in  note  to  OolT  V.  Congle 
(Mlph.)  42  L.  R.  A  on  page  171. 

For  some  cases  in  this  serlea  as  to  liability 
to  riparian  owner  for  Injuries  caused  by  run- 
ning logs  in  stream,  see  Coyne  v.  Mississippi  & 
R.  R.  Boom  Co.  (Minn.)  41  L.  B.  A  494,  and 
note,  and  Smith  v.  Atkins  (Ky.)  S3  L.  B.  A.  780. 
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In  this  country  all  waters  are  deemed 
navigable  which  are  really  so. 

Batney  t.  Kevkuk,  94  U.  S.  324,  24  L.  ed. 
S24;  BnuM  t.  Cliadboume,  81  Me.  9,  60 
Am.  Dee.  641;  MoManua  t.  Oarmichael,  3 
Iowa,  30;  A.  G.  Conn  Go.  t.  Little  Swamico 
Lumber  Mfg.  Go.  74  Wis.  652,  43  N.  W.  660; 
Bickoh  V.  nine,  23  Ohio  St.  623,  13  Am. 
Rep.  255;  Moore  v.  Banbome,  2  Mich.  519, 
59  Am.  Dec.  209 ;  Felger  v.  Robinson,  3  Or. 
457;  Treat  v.  Lord,  42  Me.  552,  66  Am.  Dec 
298;  Moor  v.  Veaxie,  32  Me.  343,  62  Am. 
Dee.  665;  Praplf  e»  rel.  Bieka  Water  06.  t. 
Elk  River  Milt  A  Lumber  Co.  107  Cal.  221, 
40  Pac.  631;  Weatherby  t.  Meiklejohn,  56 
Wis.  73,  13  N.  W.  697;  Mariin  v.  Bhsi,  S 
Blackf.  3S,  32  Am.  Dec.  62;  Cooley,  Const. 
Lim.  Gth  ed.  p.  727;  Batt  Hoquiam  Boom 
(S  Logging  Co.  v.  Jfeeaon,  20  Wash.  142,  64 
Pac.  iOOl;  Carter  v.  Thurston,  58  N.  H. 
104,  42  Am.  Rep.  684;  16  Am.  &  Eng.  Eac. 
liaw,  pp.  239-244;  Falls  Mfg.  Oo.  t.  Oconto 
River  Improv.  Oo.  87  Wis.  134,  68  N.  W. 
261. 

With  the  rejection  of  the  common-law 
doctrine  as  to  naTigability  goes  also  the 
common-law  doctrine  of  the  ownership  of 
the  beds  and  shores. 

Barney  Keokuk,  94  U.  S.  338,  24  L.  ed. 
228;  8t.  Glair  County  v,  Lovingston,  23 
Wall.  64,  23  L.  ed.  62;  Skively  t.  Bowlby, 
152  U.  8.  36,  38  L.  ed.  344,  14  Sup.  Ct.  Rep. 
648;  Withert  v.  Buckley,  20  How.  93,  15  L 
ed.  821);  Willamette  Iron  Bridge  Go.  v. 
Hatch,  125  U.  S.  1,  31  L.  ed.  629,  8  Sup.  Ct. 
Rep.  811;  Monongahela  Nav.  Oo.  v.  United 
States,  148  U.  S.  312,  37  L.  ed.  463,  13  Sup. 
Ct.  Rep.  622. 

The  right  of  the  United  States  to  public 
lands,  and  the  power  of  Congress  to  make 
all  needful  rules  and  regulations  for  the 
sale  and  disposition  thereof,  conferred  no 
power  on  Congress  to  grant  the  ^ores  or 
beds  of  navigable  waters. 

Follard  v.  Ha(fan,  3  How.  212,  11  L.  ed. 
665;  Martin  v.  Waddell,  16  Pet.  307,  10  L. 
ed.  007;  Qoodiitle  t.  Kibbe,  9  How.  471,  13 
L.  ed.  220;  Eiaenbaoh  v.  Hatfield,  2  Wash. 
242,  12  L.  R.  A.  632.  26  Pac  539;  Johneon 

Enoii,  13  Or.  308,  10  Pac  420;  Shively 
T.  Bou?tby.  152  U.  8.  1,  38  L.  ed.  331,  14 
Sup.  Ct.  Rep.  548. 

The  titles  and  rights  of  riparian  or  litto- 
ral proprietors  in  the  soil  below  high-water 
mark  of  navigable  waters  are  governed  by 
the  local  laws  of  the  several  states,  subject 
to  the  rijfhts  granted  by  the  Constitution 
to  the  United  States. 

Barney  v.  Keokuk,  94  U.  S.  336,  24  L.  ed. 
227:  Packer  v.  Bird,  137  U.  S.  661.  34  L.  ed. 
819,  11  Sup.  Ct.  Rep.  210;  St.  Louis  v.  Ruts, 
138  U.  8.  226,  34  L.  ed.  941.  11  Sup.  Ct. 
Rep.  337;  Shively  v.  Bmclhy,  152  U.  S.  40, 
38  L.  ed.  346.  14  Sup.  Ct.  Rep.  648 ;  Hardin 
T.  Jordan.  140  U.  S.  402,  86  L.ed.440, 11 
Sup.  Ct.  Rep.  t>U8,  838. 

Riparian  proprietors  on  the  ahore  of  the 
navigable  waters  of  the  state  have  no  spe- 
cial or  peculiar  rights  therein  as  incident 
to  their  estate. 

Eiaenbach  v.  Hatfield,  2  Wash.  253,  12  L. 
R.  A.  632,  26  Pa<L  639 ;  Eaat  HoqvAam  Boom 
54U  R.  A. 


(fi  Lumber  Go.  t.  Veeaon,  20  Wash.  142,54 
Pac.  1002. 

llie  stream  beins  navigable  and  a  public 
highway,  both  In  fact  and  law,  erctt  were- 
the  state  to  grant  the  beds  and  shores  tbae- 

of,  yet  that  grant  could  not  interfere  with 
the  public  easement. 

Treat  v.  Lord,  42  Me.  652,  66  Am.  Dec 
298 ;  3  Kent,  Com.  2d  ed.  492 ;  HolUster  r. 
Union  Co.  9  Conn.  436,  25  Am.  Dec  36. 

The  right  of  navigation  in  a  navigaUe- 
stream  is  superior  and  paramount  to  all 
other  rights. 

field  T.  Apple  Riioer  Log  Driving  Oo.  67 
Wis.  569,  31  N.  W.  18;  Post  JTiHrn,  4  X. 
J.  L.  61,  7  Am.  Dee.  670;  ElUott,  Roads  t 
Streets,  p.  28. 

A  narrowing  or  contraction  of  a  highwav 
on  land  is  a  nuisance,  and  the  same  is  true 
of  waterways. 

People  V.  Gold  Run  Ditch  <£  Jftn.  Co.  66- 
Oal.  138,  4  Pac  1155;  16  Am.  ft  Eng.  Enc 
Law,  p.  263;  Angell,  Highways,  3d  ed.  I 
229. 

The  public  are  entitled  to  use  th«  Btreams 

from  bank  to  bank. 

State  V.  Berdetta,  73  Ind.  185,  38  .\in. 
Rep.  117;  Elliott,  Roads  ft  Streets,  p.  473; 
Davis  V.  Winslow,  61  Mc  264,  81  Am.  Dec 
582 ;  McPheters  v.  Moose  River  Log  Drmag 
Oo.  78  Me.  329,  6  Atl.  270. 

The  duty  imposed  upon  plaintiffs,  by  rea- 
son of  their  use  of  the  river,  is  not  an  ab- 
solute duty,  and  hence  ordinary  care  and 
prudence  alone  are  required. 

16  Am.  ft  Eng.  Enc.  Law,  p.  418. 

Using  the  stream  as  a  public  highway 
for  the  transportation  of  saw  logs  to  market, 
it  was  necessary  for  them  to  conduct  tbdr 
operations  in  an  ordinarily  oareful  uid  pru- 
dent manner. 

Field  V.  Apple  River  Log  Driving  Co.  67 
Wis.  569,  31  N.  W.  19. 

Land  on  navigable  streams  is  subject  to 
the  danger  incident  to  the  right  of  naviga- 
tion; and  where  logs  are  driven  in  a  stream 
in  an  ordinarily  careful  and  prudent  man- 
ner, the  owner  is  not  liable  for  damajr^ 
which  mur  result  to  the  riparian  owner. 

f6td.,-  Bollister  t.  Union  Co.  9  Conn.  436. 
25  Am.  Dec.  36. 

The  right  to  navigate  a  stream  also  in- 
volves the  right  to  go  upon  the  banks  for 
the  purpose  of  reclaiming  logs  that  mar 
have  been  washed  thereon. 

Garter  v.  Thurston,  68  N.  H.  104,  42  An. 
Rep.  684;  Bainbridge  t.  Shertock,  29  Ind. 
.164.  95  Am.  Dec.  648;  Brown  v.  Chtui 
hounie,  31  Me.  9,  60  Am.  Dec.  641;  Wei»- 
V.  Smt*h,  3  Or.  445.  8  Am.  Rep.  621;  Wa=hh. 
Ensemcnt3  ft  Servitudes,  }  9.  pp.  400.  403. 

The  test  of  navigability  is  the  capacity  of 
any  given  stream  for  profitable  use. 

Burke  County  Comra.  v.  Cataibba  Ltnu- 
ber  Co.  116  N.  G.  731.  21  S.  B.  »43 :  Biekok 
T.  Hine,  23  Ohio  St.  623,  13  Am.  Rep.  SS5  i 
Moore  v.  Sanbome,  2  Mich.  619,  60  Am.  Der. 
209;  RoM  T.  Fauat,  64  Ind.  471,  23  Am. 
Rep.  666;  A.  C.  Oonn  Co.  t.  Little  Buamieo 
Lumber  Mfg.  Co.  74  Wis.  052,  43  K.  W. 
6(H). 

Whether  a  river  fs  navigabla  ia  a  qma- 
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tion  of  fact  that  In  no  manner  depends  up- 
on whether  or  not  the  legislature  has  de- 
clared the  river  navigable. 

Martin  v.  Bliaa,  5  Blackf.  35,  32  Am.  Dec. 
62;  UeManu*  v.  Oarmichael,  3  Iowa,  1; 
Sealy  V.  Joliet  d  O.  &.  Co.  116  U.  S.  191.  20 
L.  ed.  607,  6  Sup.  Ct.  Rep.  352;  Hardin  v. 
Jordan,  140  U.  S.  371,  35  L.  ed.  428,  11  Sup. 
Ct.  Kep.  808,  835;  Mendota  Club  v.  Ander- 
9on,  101  Wis.  470,  78  N.  W.  189. 

Where  a  stream  is  navigable  for  any  pur- 
pose it  is  a  nuisance  to  obstruct  it. 

Wood,  Nuisances,  }  464;  6  Lawson, 
Rights,  Rem.  &  Fr.  S  2936;  Elliott,  Roads 
ft  Streets,  401;  Burke  County  Oomra.  v. 
Catawba  Lun^tr  Co.  116  N.  C.  731,  21  8. 
E.  941. 

Mr.  8oL  Smith,  for  Dorris : 

Private  property  may  not  be  taken  for 
private  use. 

State  ea  reL  Commercial  Eleotrio  Light 
d  P.  Co.  T.  Staltcup,  15  Wash.  263,  46  Fac. 
262. 

Whether  the  creek  he  navigable  or  not, 

ftlaintiffs  have  no  right  to  use  the  adjacent 
ands. 

Pollock  V.  Cleveland  Ship  Building  Co. 
56  Ohio  St.  666.  47  N.  E.  582;  Eiaenbaoh  v. 
Hatfield,  2  Wash.  240,  12  L  R.  A.  632,  26 
Pac.  630. 

If  the  sb:eam  is  a  public  highway,  plain- 
tiffs have  no  right  to  blast  the  ro4^  or  use 
the  premises  of  defendant  to  break  the  jam. 

Maine*  v.  Welch,  14  Or.  319,  12  Pac.  503; 
Haines  v.  Hall,  17  Or.  165,  3  L.  R.  A.  609, 
20  Pac.  834 ;  State  ew  rel.  Commercial  Elec- 
tric Light  <6  P.  Co.  v.  Stallcup,  15  Wash. 
203,  46  Pac.  252;  Jones  v.  Bt.  Paul,  M.  «G  M. 
S.  Co.  16  Wash.  25,  47  Pac.  226. 

The  title  ia  in  the  riparian  (O-opiietw. 

Coo\es,  Torts,  p.  377. 

The  state  cannot  make  it  public  without 
compensation  to  him. 

Const,  art.  1,  {  16;  Seanm-  T.  Whatoom 
County  Comra.  13  Wash.  48,  42  Pac.  562; 
Peterson  v.  Smith,  6  Wash.  163,  32  Pac. 
1050;  Morgan  v.  King,  35  N.  Y.  464,  91 
Am.  Dec.  58 ;  Ryan  v.  Brovm,  18  Mich.  196, 
100  Am.  Dec.  154;  Hubbard  v.  Bell,  54  111. 
110,  5  Am.  Rep.  98;  State  v.  Carpenter,  68 
Wis.  165,  31  N.  W.  730;  Steinbuchel  v. 
jAine,  50  Kan.  7.  61  Pac.  887;  State  ea  rel. 
Cotnmereial  Electric  Light  A  P.  Co.  v.  Stall- 
cupt  IS  Wa^  263,  46  Pac.  252;  Adams 
County  V.  Dohs<Alag,  19  Wash.  366.  63  Pac. 
330;  Allison  v.  Davidson  (Ttmn.  Cfa.)  3d 
S.  W.  909;  Hood  River  Lumbering  Co.  v. 
Wasco  County,  35  Or.  498,  57  Pac.  1017. 

Section  I,  art.  17,  state  Const,  vests  the 
title  to  both  water  and  soil  of  all  unmean- 
dered  streams  in  the  bank  owner;  and  the 
legislature  cannot  establish  a  criterion  mak- 
ing them  navigable  or  highways  without 
compensating  him. 

Scurry  v.  Jones,  4  Wash.  468,  30  Pac. 
726;  Benton  v.  Johncoa,  17  Wash.  280,  39 

R.  A.  107,  49  Pac.  405;  Eisenbach  v.  Hat- 
field, 2  Wash.  241,  12  L.  R.  A.  632,  26  Pac. 
£39 ;  AlUson  T.  Davidson  (Tenn.  Ch.)  39  8. 
W.  906;  Angell,  Wateroourses,  S  6s  6Ute 
<  :011st.  art.  27,  I  2. 
64       R-  A. 


None  of  the  states  claim  title  to  the  banks 
and  beds  of  streams  merely  floatable. 

Morgan  v.  King,  35  N.  Y.  454,  91  Am. 
Dec.  58;  Curtis  v.  Keesler,  14  Barb.  511; 
Astoria  Exoh.  Co.  v.  Shively,  27  Or.  104, 
39  Pac.  898.  40  Pac  02;  Haines  v.  Weloh, 
14  Or.  819,  le  Pac  603. 

Such  a  stream  ia  not  a  public  way  in  any 
state. 

Cooley,  Const.  Lim.  p.  727;  Morgan  v. 
King,  36  N.  Y.  454,  91  Am.  Dec.  58;  Morri- 
son Bros.  V.  Coleman,  87  Ala.  655,  5  L.  R. 
A.  384,  6  80.  374;  Bayzer  v.  McMillan  UUl 
Co.  105  Ala.  396,  16  60.  923 ;  Davis  v.  Win- 
slow,  61  Me.  264.  81  Am.  Dec  573;  AlUson 
T.  Davidson  (Tenn.  Ch.)  39  8.  W.  905; 
Haines  v.  Hall,  17  Or.  186,  3  L.  R.  A.  600. 
20  Pac  831;  United  Slates  v.  Rio  Grande 
Dam  d  Irrig.  Co.  9  N.  M.  292,  61  Pac.  674. 

The  modification  of  the  common  law  has 
been  to  extend,  by  statutory  enactment,  pub- 
lic waterways  so  as  to  include  those  streams 
capable  of  being  used,  profitably  the 
public,  in  th^r  natural  conditicm,  to  float 
logs  to  market.  Where  these  statutes  have 
provided  for  compensation  to  riparian  pro- 
prietors, they  have  generally  been  sustained 
by  the  courts  as  a  proper  exercise  of 
the  power  of  oninent  domain.  Where 
there  has  been  no  provision  made  for  com- 
pensation for  the  use  of  sudi  streams,  they 
have  generally  been  condemned  by  the 
courts  as  unconstitutional  lor  taking  pri- 
vate property  for  public  use  without  com- 
pensation. 

Allison  V.  Davidson  (Tenn.  Ch.)  39  S.  W. 
909;  People  em  rel.  Ricks  Water  Co.  v.  Elk 
River  Mill  d  Lumber  Co.  107  Cal.  221.  40 
Pac  532;  Morgan  r.  King,  35  N.  Y.  454,  91 
Am.  Dec  68;  Buhhard  r.  Bell,  64  111.  110. 
6  Am.  Rep.  08;  Irviin  r.  Broicn  (Tenn.) 
12  S.  W.  340;  Bayeer  v.  McMillan  Mill  Co. 
105  Ala.  395.  16  So.  924;  Olive  v.  State, 
86  AlA.  88,  4  L.  R.  A.  33,  6  So.  663;  Haines 
T.  Welch,  14  Or.  319,  12  Pac  603. 

Per  Cnrlmmt 

This  1  ution  was  instituted  by  appellants, 
who  compose  a  partnership  doing  a  logging 
business  under  tne  firm  name  of  the  Elocho- 
man  Lo^ng  Company,  in  the  county  of 
Wahkiakum,  state  of  Washington,  .^^ipel- 
lants  are  the  owners  of  certain  timber  lands 
situate  upon  and  adjacent  to  the  stream 
named  and  designated  as  the  "Elochoman 
River,"  or  "Klochoman  Creek,"  and  have 
for  some  time  been  engaged  in  cutting  and 
removing  from  said  premises  the  merchant- 
able spruce  and  fir  timber  thereon,  and  by 
means  of  said  stream  have  been  transport- 
ing the  saw  logs  cut  from  said  timber  to 
tide  water,  for  the  purpose  of  booming  and 
rafting  the  same  there  for  transportation 
to  the  market.  The  action  was  brought 
against  Thomas  Dorris  and  William  Dorris. 
respondents  here;  and  said  Thomas  Dorris 
is  also  an  appellant.  Said  Thomas  Dorris 
is  the  owner  of  certain  other  lands  lying  up- 
on both  sides  of  said  stream  and  below  the 
lands  of  appellant,  the  Elochoman  Logging 
Company.  Duriiw  the  month  of  November, 
1897,  the  said  logging  company,  having 
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theretofore  placed  aboat  1,500  logs  in  said 
stream,  undertook  to  run  the  same  down  the 
stream  where  it  passes  through  the  lands 
of  said  Thomas  Dorris.  At  a  point  in  said 
stream  where  it  passes  through  the  lands  of 
said  Thomas  Dorris  is  a  large  rock,  so  situ- 
ated and  imbedded  that,  when  said  appel- 
lants' logs  were  carried  down  by  a  freshet 
then  occurring,  their  passage  was  obstructed 
by  said  rock,  a  jam  was  formed,  and  the 
waters  of  the  stream  were  thereby  backed 
and  caused  to  overflow  the  lands  of  said 
Thomas  Dorris.  The  said  appellants  then 
sought  to  break  said  jam,  and  alleged  in 
their  complaint  that  the  only  way  of  ap- 
proaching thereto  was  from  the  banks  of 
said  stream,  over  the  lands  of  the  respond- 
«nts  Dorris,  and  that  said  respondrata  pre- 
vented the  appellants  from  making  such  ap- 
proach and  from  entering  upon  said  lands 
for  said  purpose,  and  had  threatened  ap- 
pellants with  personal  violence  if  they 
should  undertake  to  go  upon  said  lands  for 
said  purpose.  They  further  alle^d  that  the 
force  of  the  water  at  said  point  was  insufli- 
cieat  to  break  said  jam,  and  that  it  could 
only  be  done  by  men  aided  by  steam  or  horse 
power  operated  upon  the  banks  of  said 
stream,  on  the  lands  of  the  said  respond- 
ents. They  also  alleged  that  the  value  of 
the  logs  held  by  said  jam  was  $8,000,  and 
that  they  had  been  damat^ed  in  the  sum  of 
$2,000  by  the  conduct  of  the  Dorrises  in 
preventing  them  from  going  upon  said  lands 
to  break  said  jam,  and  prayed  judgment  for 
said  sum,  and  also  prayed  for  a  tempo- 
rary restraining  order  preventing  the  re- 
spondents from  in  any  manner  interfering 
with  the  appellants'  entering  upon  the 
hanks  of  said  stream  for  the  purpose  of 
breaking  said  jam,  and  also  , preventing 
them  from  interfering  with  the  removal  of 
the  rocks  from  the  bed  of  the  stream,  which 
were  obstructions  to  the  passage  of  said 
logs.  Upon  the  showing  made,  the  court 
granted  the  temporary  restraining  order, 
without  notice,  and  fixed  a  date  in  the  order 
when  respondents  should,  after  notice,  show 
cause  why  a  temporary  injunction  should 
not  issue  pending  the  final  hearing  of  the 
cause.  A  hearii^  was  had  at  said  time, 
and  the  court  continued  the  temporary  in- 
junction until  the  final  hearing  of  the  cause. 
Assignments  of  error  are  urged  by  the  ap- 
pellant Thomas  Dorris  aa  to  the  course  of 
the  court  at  the  time  of  the  hearing  when 
the  temporary  injunction  was  continued, 
but.  in  view  of  the  subsequent  history  of 
this  onse,  we  do  not  deem  it  necessary  to  dis- 
cuss Uiem  here,  as  will  appear  later  in  the 
course  at  this  opinion.  Thereafter  the  re- 
spondents answered  the  complaint,  and  ad- 
mitted the  fact  that  the  log  jam  existed,  hut 
all«!:ed  that  the  same  was  caused  by  the 
insufTicient  capacity  of  said  stream  to  float 
logs,  and  by  the  mismanagement  and  un- 
skilful manner  of  appellants  in  driving  said 
logs,  together  with  their  gross  negligence 
and  want  of  care,  and  utter  indifTerence  to 
the  injiiry  resulting  therefrom.  They  deny 
that  said  rock  was  in  the  bed  of  the  stream, 
and  aver  that  it  was  then,  and  for  many 
fi4  !>.  R.  A. 


years  theretofore  had  been.  Imbedded  in  and  ; 
formed  a  part  of  the  west  bank  of  said  I 
stream,  where  it  was  a  valuable  protection 
to  the  bank  of  the  stream,  and  also  formed 
a  portion  of  the  fence  inclosing  the  culti- 
vated lands  of  said  Thomas  Dorris,  and  was 
situated  upon  his  land,  and  formed  a  part 
thereof.  The  respondent  Thomas  Dorris  al- 
leges that  he  is  the  sole  owner  of  said  land; 
that  said  stream  is  not  a  meandered  stream 
or  a  public  highway,  and  is  not  navigable  i 
where  it  flows  through  the  said  lands;  that 
the  said  stream  was  duly  sur\'eyed  and  dis- 
posed of  by  the  United  States,  long  before 
the  state  of  Washington  was  admitted  intii 
the  Union,  under  and  by  virtue  of  the  land 
laws  of  the  United  States,  and  is  a  private  \ 
Btrwm,  not  of  sufficient  size  and  volume 
at  any  stage  of  the  water,  in  its  natural 
state,  to  be  of  public  utility,  or  to  float  saw 
logs  to  market,  when  it  flows  through  the  > 
lands  of  said  Thomas  Dorris,  or  above  said 
lands,  but  is  a  short  mountain  creek,  de- 
pending upon  the  rainfall  for  the  volume  of 
its  waters.  The  reply  puts  in  issue  t)ie 
material  averments  of  the  answer.  At  the  ! 
trial  of  the  cause  a  large  number  of  witness- 
es were  examined.  The  statement  of  iam 
filed  in  this  court  contains  more  than  400 
pages  of  transcribed  testimony.  As  an  ad- 
visory matter,  the  court  submitted  to  a  jury 
the  questions  of  fact  propounded  by  the  in- 
terrogatories hereinafter  set  forth,  and  aft- 
er due  deliberation  the  jury  returned  tbur 
answers  thereto  aa  severallj  set  forth  ht-  \ 
low.  The  said  interroaatones  and  answers 
are,  respectively,  aa  follows,  to  wit: 

(1)  Is  the  Elochoman  river,  above  tbe 
lands  of  Thomas  Dorris,  a  highway  suitaUe 
for  the  running  of  logsT 

A.  Yes. 

(2)  nave  the  lands  of  Thomas  Dorris 
been  injured  by  the  jam  of  November. 
1897? 

A.  Yes. 

(3)  Was  that  jam  the  result  of  the  waat  j 
of  ordinary  care  and  prudence  on  the  part  [ 
of  the  plaintifl"8T 

A.  Yes. 

(4)  What  amount  of  land  was  damaged, 
and  what  is  the  value  thereof!  i 

A.  2.02i  acres;  $108.75.  | 

(5)  Did  the  defendant  Thomas  Dorris  re-  i 
fuse  at  any  time  before  the  jam  was  broken 
to  allow  the  plaintifl's  or  their  agents  to  en- 
ter upon  and  break  said  jam,  and,  if  so. 
what  was  the  extent  and  value  of  the  land  j 
damaired  at  the  time  of  such  refusal? 

A.  No,  ! 

Assignments  of  error  as  to  the  court's  in-  | 
structions  to  Uie  jury  are  urged      counsel  | 
upon  both  sides,  but  we  think  the  instme-  i 
tions  substantially  embody  the  law  of  the 
case.    The  court  followed  the  findings  of 
the  jury  upon  the  facts  submitted  to  them, 
and  thereafter,  with  other  findings,  entered 
the  following  findings  of  fact:    ''(3)  That 
the  Klochoman  creek  is  about  18  miles  in  I 
length,  and  empties  into  the  Colnmbia  riv-  | 
er ;  that  it  has  an  averaga  width  of  100  feet  | 
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and  a  depth  of  abont  3  feet;  tfaat  in  its  nor- 
mal capacity  it  cannot  be  used  for  the  float- 
ing of  logs,  but  that  there  are  annually  re- 
eurring  freshets  of  sufficient  duration  and 
with  a  sufiicient  volume  of  water  to  render 
said  creek  capable  of  beine  used  profitably 
for  the  floating  of  logs  to  toe  Ckilumbia  riv- 
er to  market;  that  said  creek  has  been  bo 
profitably  used  for  a  period  covering  the 
last  tweaty-flve  years.  (4)  That,  the  said 
Klochoinan  creek  is  an  unmeandered  stream, 
unaffected  by  the  rise  and  fall  of  the  tide, 
save  only  for  a  short  distance  above  the 
point  where  it  empties  into  the  Columbia 
river,  and  below  the  lands  of  said  Thomas 
Dorris.  (S)  That  the  lands  of  plaintiff 
hereinbefore  described  are  chiefly  valuable 
for  their  timber,  and  that  there  is  no  other 
outlet  to  market,  except  by  means  of  said 
Elochoman  creek,  where  the  same  flows 
through  the  lands  of  said  Thomas  Dorris. 
(6)  That,  in  addition  to  the  lands  of  plain- 
tiffs, there  are  larce  bodies  of  timber  adja- 
cent to  said  Elocnoman  creek,  which  are 
heavily  timbered,  and  that  the  timber  there- 
on  cannot  be  conveyed  to  market  except  by 
means  of  said  creek.  ( 7 )  That  during  the 
earl^  part  of  November,  1897,  the  plaintiffs, 
having  theretofore  placed  in  said  creek  a 
large  number  of  logs,  to  wit,  to  the  numbei 
of  about  1,500,  undertook,  during  a  freshet, 
to  run  said  logs  down  said  Elochoman 
creek,  where  the  same  passes  through  the 
lands  of  said  Thomas  Dorris.  (8)  That  at 
the  time  the  plaintiffs  so  undertook  to  run 
Miid  logs  there  was  upon  the  banks  of  said 
stream,  adjacent  to  and  forming  a  part  of 
the  bank  of  said  stream  where  the  same 
passes  through  the  land  of  said  Thomas  Dor- 
ris, a  large  rock,  which  had  theretofore  been 
imbedded  in  the  bank,  but  which  during 
frequent  freshets  had  partially  washed  out 
from  the  bank;  that  said  rode  was  bo  situ- 
atiid  nt  the  time  said  logs  were  run  that  the 
accumulation  there  at  any  one  time,  during 
a  freshet,  of  a  great  volume  of  1<^,  would 
rebult  in  a  jam,  and  the  consequent  spread- 
in;;  out  of  the  water  upon  the  neighboring 
lands,  with  damage  resulting  therefrom ; 
that  the  fact  that  the  above-described  rock 
was  situated  as  aforesaid,  and  that  the  float- 
ing of  a  lar^e  number  of  logs  thereupon 
would  result  in  the  formation  of  a  jam.  waa 
well  known  to  plaintiffs  before  the  running 
of  said  logs  aforesaid.  (9)  That  during 
the  early  part  of  the  said  month  of  Novem- 
ber, lSfl7,  the  said  plaintifls  caused  to  be 
turned  loose  in  said  creek,  at  a  point  above 
the  lands  of  said  Thomas  Dorris,  about  1,- 
500  saw  logs,  many  of  them  of  considerable 
fliste  and  length,  which  said  logs  were,  Sy  the 
freshet  then  occurring,  carried  down  to  the 
naid  rock  situated  on  the  lands  of  Thomas 
Dorris;  that  there  a  jam  was  formed,  and 
the  waters  of  said  creek  were  backed  and 
caused  to  overflow  upon  the  lands  of  Thom- 
as Dorris,  occasioning  damage  thereto  in 
the  sum  of  1166.75.  (10)  That  the  said 
damage  as  aforesaid  resulted  from  the  care- 
lessness and  negligence  of  the  plaintiffs." 
Upon  the  facts  as  found,  the  following  con- 
clusions of  law  were  entered :  { 1 }  That  the 
M  L.  R.  A. 


Elochoman  creek,  from  the  point  where  the 
same  empties  into  the  Columbia  river,  up 
to  the  lands  of  plaintiffs,  is  navigable  for 
logs  at  Bufliciently  regularly  recurring 
periods  and  for  sufficient  lengths  of  time  to 
enable  the  same  to  be  used  profitably  for 
the  floating  of  saw  logs  to  market.  (2) 
That  the  public  have  a  right  to  the  use  of 
said  stream  for  the  purpose  of  floating  saw 
logs  and  other  producta  of  the  forest  to 
market,  provided  that  said  use  be  exercised 
with  such  reasonable  care  as  will  not  en- 
danger the  property  of  the  riparian  pro- 
prietors. (3)  That  the  plaintiffs  are  in- 
debted to  the  defendant  Thomas  Dorris  in 
the  sum  of  $166.76,  bis  damages  so  as  afore- 
said sustained." 

It  is  contended  that  some  of  the  impor- 
tant findings  are  not  justified  by  the  evi- 
dence, but  an  examination  of  the  evidence 
convinces  us  that  there  was  evidence  upon 
which  to  found  the  findings;  and,  since  the 
trial  court  heard  all  the  evidence,  we  believe 
he  is  better  (qualified  than  thia  court  to  pass 
upon  its  weight  and  credibility.  We  find 
no  error  in  tiie  oonelusions  of  law.  Decree 
was  entered,  in  accordance  with  the  findings 
and  conclusions,  that  the  Elochoman  creuc, 
from  the  point  where  it  empties  into  the 
Columbia  river  up  to  and  through  the  lands 
of  Thomas  Dorris,  and  up  to  and  through 
the  lands  of  plaintiffs,  is  navigable  for  logs 
and  other  products  of  the  forest;  that  the 
public  have  a  right  to  use  said  Elochoman 
creek  for  the  purpose  of  floating  saw  lo^ 
and  other  products  of  the  forest  to  markrt, 
provided  that  said  use  be  exercised  with 
such  reasonable  care  as  will  not  endanger 
the  property  of  riparian  proprietors.  The 
naid  Thomas  Dorris  was  awarded  damages 
in  the  sum  of  $166.75,  together  with  his 
posts,  and  said  William  Dorris  was  awarded 
his  costs.  The  tempora^  injunction  there- 
tofore issued  against  Thomas  Dorris  and 
William  Dorris  was  dissolved. 

The  complaint  of  Thomas  Dorris,  on  hia 
appeal,  that  the  court  erred  in  the  matter 
of  granting  and  continuing  the  temporary 
injunction  heretofore  referred  to  in  this 
opinion,  we  think,  calls  for  no  considera- 
tion here.  If  the  court  below  committed 
error,  thin  court  cannot  now  reverse  its  pro- 
ceedings in  the  matter  of  the  temporary  in- 
junction, for  the  reason  that  any  such  er- 
ror was  corrected  by  the  court  itself  when 
it  dissolved  the  temporary  injunction  at 
the  final  hearing.  If  harm  occurred  by  rea- 
son of  the  temporary  injunction,  the  remedy 
is  now  by  suit  upon  the  injunction  bond  for 
wrongfully  suing  out  the  injnnction. 

The  real  question  to  be  determined  upon 
the  merits  is,  What  are  the  respective  rights 
of  the  landowner  and  the  log  driver  upon 
a  stream  of  the  character  of  Elochoman 
creekT  The  act  of  March  17.  1890  (Sess. 
Laws  188f)-90,  p.  470;  Ballinger's  Anno. 
Codes  &  Statutes,  S§  4378-^380,  inclusive), 
defines  the  powers  and  duties  of  corpora- 
tions organized  for  the  purpose  of  building 
booms  and  catchin?  logs  and  timber  pro- 
ducts therein.  Section  9  of  said  act  pro- 
vides:   "All  meandered  rivers,  meandered 

Digitized  by  GoOg 


£04 


Washihoton  Sufsbmb  Court. 


sloughs,  and  navigable  waters  in  this  state 
shall  be  deemed  as  public  highways,  and  said 
corporations  shall  be  declared  public  cor* 
porations  for  the  purpose  of  this  act;  and 
the  improvement  of  such  streams,  sloughs, 
and  wntera  shall  be  deemed  and  declared 
a  public  use  and  benefit."  Under  this  sec- 
tion all  "meandered  rivers  and  meandered 
slouglia"  shall  be  deemed  as  public  high- 
ways for  the  purposes  specified  in  the  act, 
vie.,  booming  and  floating  logs  and  timber. 
Notbii^  furUier  is  needed  to  establish  them 
as  such  public  highways,  when  it  is  shown 
that  they  are  meandered.  The  section  fur- 
tiier  provides  that  all  "navigable  waters" 
shall  DO  deemed  as  public  highmtys  for  the 
same  purpose.  If  the  stream  is  not  mean- 
dered, it  must  then  be  determined  whether 
it  is  or  is  not  navigable  in  fact  for  floating 
logs  or  timber.  If  navigable  for  such  pur- 
pose, it  is  a  public  highway  for  that  pur- 
pose. The  court  finds  Elochoman  creek  to  be 
a  short  stream,  18  miles  in  length,  with  an 
average  width  of  100  feet,  and  a  depth  of 
about  3  feet,  and  that  the  stream  can,  dur- 
ing annually  recurring  freshets,  be  used 
profitably  for  the  floating  of  logs  to  the  Co* 
lumbia  river  to  market,  and  that  it  has  been 
so  profitably  used  for  the  last  twenty-five 
years.  The  stream  must  therefore  be  held 
to  be  a  public  highway  for  the  purpose  of 
floating  logs  and  timber  to  market.  Being 
a  public  highway  for  such  purpose,  what 
are  the  relations  of  the  landowner  to  the 
stream  t  Thomas  Dorris  is  the  owner  of  the 
land  on  both  sides  of  the  stream.  If  such 
a  stream  as  this  is  included  in  the  provi- 
sions of  S  1,  art.  17,  of  the  Constitution  of 
Washington,  then  the  state  is  the  owner  of 
the  bed  of  the  stream  below  ordinary  hij^- 
water  mark.  We  do  not  believe,  however, 
that  the  said  constitutional  provi^n  was 
intended  to  include  streams  of  the  charac- 
ter of  this  one,  but  only  such  as  are  naviga- 
ble for  general  commercial  purposes.  This 
stream  ia  of  such  a  character  that  its  use 
as  a  public  highway  is  restricted  to  one  pur- 
pose, vie.,  that  of  floating  logs  or  timber, 
and  we  think  a  distinction  must  be  drawn 
between  such  streams  and  those  which  are 
highways  for  general  trade  and  commerce. 
The  title  to  the  bed  of  the  stream,  therefore, 
passed  from  the  government  to  the  land- 
owner, but  it  is  subject  to  the  right  of  the 
public  to  use  the  stream  for  floating  logs 
and  timber.  This  right  ia  further  given  by 
virtue  of  the  act  of  1890  aforesaid  to  cor- 
porations, under  conditions  therein  con- 
tained, ^gain,  the  same  right  is  contin- 
ued with  further  provisions  under  the  act 
of  March  18,  1895  (Seas.  Laws  1895,  p.  128; 
Bflllini^r's  Anno.  Codes  A  Statutes.  §§ 
4387-4.394).  These  provisions  have  been 
held  constitutional  by  this  court  in  East 
Hoquiam  Boom  d  Logging  Co.  v,  Neeson, 
20  Wash.  142,  64  Pac.  1001.  With  this 
right  given  to  a  corporation  to  use  the 
stream  as  a  public  highway,  there  is  no  rea- 
son, in  principle,  why  an  individual  or  part- 
nership, as  in  this  case,  may  not  use  it  as 
such.  Indeed,  If  a  corporation  only  could 
80  use  the  stream,  the  act  would  be  of 
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doubtful  force,  because  of  its  discrimina- 
tion. The  statute  provides  how  such  cor- 
porations may  improve  the  stream,  by  re- 
moving obstructions,  and  they  may  also  be- 
come common  carriers  to  drive  all  the  logs 
delivered  into  tiieir  eharse,  and  may  teUvA 
toll  therefor.  But  the  nght  of  individnils 
or  partnershipa  to  use  the  atroun  as  a  high- 
way cannot  be  denied.  But  neither  such 
corporation  nor  individuals  can  interfm 
with  the  soil  in  a  stream  of  the  character 
of  Elochoman  creek,  the  bed  of  which  is 
owned  hy  the  landowner,  without  the  land- 
owner's consent  or  by  operation  of  law 
with  due  compensation  made.  The  same  ' 
reasoning  applies  with  even  greater  force  to 
the  use  of  the  banks  of  the  stream,  as  was 
sought  to  be  done  in  this  case.  Loioiudalt 
V.  Gray's  Harbor  Boom  Co.  21  Wash.  542, 
547,  58  Pac.  663.  Appellants,  therefore, 
have  the  right  to  drive  their  logs  down  tbe 
stream  as  long  as  they  do  so  without  dam- 
age to  the  landowner.  But,  if  the  use  of 
the  freehold  or  shore  rights  are  acquired, 
they  must  acquire  them,  either  as  individ- 
uals, or  by  condemnation  in  a  corporate 
capacity,  as  provided  by  the  statutes  above 
mentioned. 

It  having  been  found  that  the  jam  wks 
.caused  by  the  appellants'  careless  manner 
of  driving  the  Icms,  the  consequent  danuge  i 
to  the  land  is  diargeable  to  them;  uh,  ' 
since  we  flind  no  8ut>8tantial  error  in  the  rec- 
ord, tAe  judgmmt  ia  termed. 

Behearing  denied. 


LilUe  H.  TBOWBRIDGE,  Appt., 

V. 

Fred  M.  SFINlTINa  et  aL,  Reaptt. 
(  Wash  ) 

1.  UvoB  m  «aeetlon  arlatmr  «M<cr  tke 
Federal  law*  requiring  full  faith  and  credit 

to  be  given  In  eacb  state  to  the  Jodlctal  pro- 
ceedlDtia  of  every  other  state,  courts  will  uie 
judicial  notice  of  the  local  laws  of  tbe  state 
from  which  the  record  cornea 

a.  Allentloa  of  tbe  fact  of  lorledietloa 
to  grant  a  divorce  In  a  court  of  another  state, 
whose  decree  ta  sought  to  be  enforced,  is  Dot 
necessary  where  It  Is  allseed  to  be  a  court  uf 
gmeral  Jurisdiction,  and  the  local  statntee  em- 
power It  to  pass  saeh  decrees. 

8.  The  presampttoa  of  tlie  rcsmlaritr 
of  tht-  proceedlnirs  1q  the  coiu-ts  of  ao- 
otber  state  resulting  In  a  decree  of  dlvorre 
will  dlspeoae  with  an  all^tlon.  In  a  bill  to 
enforce  the  decree,  that  the  cross-complain: 

Note. — For  earlier  cases  In  thli  series  as  to 
effect  of  divorce  In  other  state,  see  CommlnK- 

ton  V.  Belcbertown  (Masa)  4  L.  R.  A.  181,  aad 
note;  Thompson  v.  Thompson  (Ala.)  11  L.  B. 
A.  444,  and  tiofe;  Adams  v.  Adams  (Mass.)  13 
L.  R.  A.  275;  Kelley  Kelley  (Maaa.)  25  I.. 
H.  A.  808 ;  liuHock  v.  Bullock  (N.  J.  Eg.)  27  I- 
K.  A.  218 :  Uilblsta  v.  Hsttel  (Ind.)  83  L.  R.  A. 
788;  Dunham  v.  Dunham  (III.)  36  L.  R.  A. 
70:  AthertoQ  v.  Atherton  (N.  Y.)  40  L.  R.  A. 
291  ;  and  Felt  v.  Frit  (N.  J.  Bq.)  47  iJ.  B.  A. 

Me. 
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on  Which  tbe  decree  was  baaed  ww  duly 
nrred. 

-4.  Tbnt  n  jDdarment  for  allmonr  In  a 
divorce  proceeding  is  subject  to  al- 
teration from  time  to  time  by  the  coart 
which  rendered  it,  aa  may  aeem  proper  upon 
new  fsctH  ovcarrlng  after  the  trial  aoee  oot 
prevent  Its  being  a  final  decree  which  may  be 
enforced  In  tbe  courts  of  snotber  state. 

Ht  A  n(«-deposit  eompanr  Iiavlnar  val- 
naliles  of  a  debtor  In  Its  vaults  la  sab- 
Ject  to  samlahment  therefor,  altbougb  it  baa 
no'  access  to  the  contents  of  the  box  in  wblch 
they  are  kept,  under  a  statute  commanding  a 
Kamlsbee  to  answer  as  to  tbe  personal  prop- 
erty or  effacta  of  the  defendant  In  Us  posses- 
■Ion  or  tmder  his  control. 

(Aogast  25,  1900.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
J\  the  Superior  Court  for  King  County 
in  favor  of  defendants  in  an  action  brought 
to  enforce  a  judgment  for  alimony  in  which 
fl<Hne  at  the  defendanta  were  snnunoned  as 
garnishees.  Aeoersed. 

The  facts  are  stated  in  the  opinimi. 

Mesara.  E.  F.  Blaine,  Wllmon  Tuoker, 
■and  Ivan  !•.  Hylaad  for  appellant. 

Meggra.  JobM  Q.  Oray  and  Jolui  IT. 
Perkins,  for  respondent  Spinning: 

The  authority  of  the  circuit  court  of  the 
'City  of  St.  Ijouis  in  proceedings  for  divorce 
and  alimo^  is  not  shown  a:  ul^;ed  in  any 
•of  pliOntifl's  pleadings.  This  is  a  fatal  de- 
fect. 

Van  Fleet,  Collataral  Attack,  S  840; 
Jiorthcut  V.  Lemery,  8  Or.  316;  Com.  v. 
Blood,  97  Mass.  538;  Kelley  v.  Kelley,  161 
Maaa.  Ill,  25  L.  R.  A.  806.  36  N.  E.  837. 

Under  the  practice  of  this  state  a  decree 
taken  on  a  croea  bill  without  notice  would 
not  be  npfaeld. 

Van  Fleet,  Co11at«ral  Attack,  S  495. 

Where  there  is  a  prayer  in  the  petition 
for  alimoi^,  it  cannot  be  granted  upon  the 
-default  of  defendant,  so  as  to  raider  it 
available  as  a  personal  judgment^  unless 
"there  is  personal  service. 

Wade,  Notice,  {  1083. 

No  case  can  be  found  where  greater  effect 
iB  given  to  the  judgment  of  any  state  in 
the  courts  of  anotbw  than  belongs  to  it  in 
±he  state  where  it  was  rendered. 

Suydam  v.  Barber,  18  N.  Y.  468,  75  Am. 
Dec.  254;  Wood  v.  Watkinson,  17  Conn. 
»00,  44  Am.  Dec.  562;  2  Black,  Judgm.  $ 
861';  Rogera  v.  Coleman,  Hardin  (Ky.)  413, 
3  Am.  JDec.  733;  Freeman,  Judgm.  S  221. 

Decrees  granting  divorces  are  not  covered 
the  Constitution  of  the  United  SUtes, 
which  reqniree  the  state  courts  to  give  full 
faith  and  credit  to  the  judgments  of  the 
-courts  of  other  states;  hence  each  state 
must  determine  what  credit  they  sliall  re- 
-ceive. 

Van  Fleet,  Collateral  Attack,  {  649  ;  2 
Biaho£,  Marr.  Div.  &  Sep.  {  847. 

In  Washington  the  decree  for  alimcHiy  or 
•divirion  ot  ue  wttxperty  is  a  fini^  aom. 

King  T.  Milter,  10  Wash.  274,  38  Pac. 
1020;  Webater  v.  WtMer,  2  Wash.  417,  28 
Pac  864;  Ballinger,  JUrmw  &  Alimoi^, 
■cliap.  12. 
^  L.  R.  A. 


The  Missouri  policy  came  from  one  that 
looked  to  the  reuniting  of  the  divorced 
couple.  So  that  there  la,  not  only  a  con- 
flict of  the  statute  law  of  the  two  states 
and  in  every  stage  ctf  its  procedure,  botii  in 
the  trial  court  and  in  the  appellate  court, 
but  the  statutes  come  from  different  poli- 
cies, 

A  court,  in  order  to  ciTe  effect  to  a  for- 
eign law,  will  not  introduce  in  itM  own  sys- 
tem a  foreign  remedy. 

Wharton,  Conflict  ta  Laws,  S  T40;  Erich- 
son  V.  Ifeamith,  IS  Gray,  221 ;  Thompton  v. 
Watert,  25  Mich.  215,  12  Am.  Rep.  243. 

The  husband's  liability  to  pay  alimony  Is 
not  a  debt  in  the  sense  that  such  writ  may 
be  issued  upon  it. 

2  Bishop,  Marr.  Div.  &,  Sep.  S  836;  Re 
Andcraon,  07  Fed.  321. 

UpiH)  an  alterable  St.  Louis  decree,  the 
courts  of  this  state  wilt  not  belabor  one  of 
its  own  dtizens  with  an  ir<n  judgment  up- 
on which  they  can  make  no  inquiry  aa  to 
whether  it  ma^  bring  permanent  ruin  or 
financial  deeipair. 

Browne,  Divorce,  p.  246;  Battey  v.  Sol- 
brook,  11  Gray,  212;  Barber  v.  Barber,  2 
Pinney  (Wis.)  297;  Van  Buakirk  v.  Mu- 
lock,  18  N.  J.  L.  184;  BtUhnan  v.  SUUman, 
99  lU.  196,  39  Am.  Kcp.  21. 

Mr.  Oeorse  E.  De  hMgmm,  for  the  re- 
spondent bank: 

Assuming  that  the  defendant  had  any- 
thing subject  to  execution  in  the  safe-depos- 
it bos,  the  contents  of  the  box  were  not  in 
the  possession,  or  under  the  control,  of  this 
garnishee. 

The  bank  has  no  poesessioa  for  two  rea- 
sons: 

1.  Possession  "implies  exdnsive  enjoy- 
ment." "It  implies  a  present  right  to  deal 
with  the  property  at  pleasure,  and  to  ex- 
clude other  persona  from  meddling  with  it." 

18  Am.  A:  Fag.  Enc.  Law.  p.  840;  BulUvan 
V.  Sullivan,  66  N.  Y.  37. 

2.  There  is  not  that  element  of  intent 
necessary  to  constitute  possession  in  the 
banlc 

See  BooTier's  Law  Diet.  Potaeation, 
If  there  were  any  doubt  about  the  mean- 
ing of  the  words  "possession"  and  "control," 
that  doubt  is  resolved  by  theprovisione  of 
the  garnishment  law  itself.  The  possession 
and  control  referred  to  in  §  3  of  the  gar- 
nishment act  (Laws  1893,  ^.  96)  must  he 
such  as  will  enable  the  garnishee  to  comply 
with  the  obligations  imposed  upon  him  by 
other  provisions  of  the  law, — such  posses- 
sion and  control  as  will  enable  him  to  re- 
spond to  the  writ. 

Bank  of  Monroe  v.  Gifford,  79  Iowa,  300, 
44  N.  W.  558 ;  Oregg  v.  Silaon,  8  Phila.  191 ; 
Drake.  Attachm.  5th  ed.  S  451a;  Andretoa 
V.  Ludloto,  6  Pick.  28;  Bmalley  MiUer, 
71  Iowa,  90,  32  N.  W.  187 ;  Drake  v,  Catlin, 
18  Wash.  316,  01  Pao.  896;  Wooding  T.  Pu- 
get  Bound  Vat.  Bank,  11  Wash.  S27,  40  Pac. 
223. 

There  was  no  evidence  tiiat  there  was  any- 
thing in  tbe  box  subject  to  execution. 
Bottom  V.  Clarke,  7  Cush.  487. 
II  there  had  been  anything  in  the  bor 
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subject  to  execution,  the  statute  provides  no 
means  of  enforcing  the  writ;  nm*  can  it  be 
mforced  in  any  manner  without  interfering 
with  certain  undeniable  rights  of  the  def«id- 
ant. 

Drake  v.  Catlin,  18  Wash.  316,  51  Pac. 
396;  Bottom  v.  Clarke,  7  Cush.  487. 

An  alterable  alimony  decree  is  not  a 
final  judgment  for  a  fixed  sum,  and  faith 
and  credit  should  not  be  given  it. 

Lyndc  T.  Lynde,  162  N.  Y.  406.  48  L.  R. 
A:  679,  56  N.  K  079. 

The  Federal  courts  should  guide  this  case. 

WUtOt  J.,  delivered  the  opinion  oi  the 

court : 

The  ameoded  complaint  in  this  action, 
omitting  the  formal  parts,  is  as  firflows: 

'That  at  all  the  umes  herein  mentioned 
the  circuit  court  of  the  city  Of  St.  Louis  in 
the  state  of  Missouri,  was,  and  ever  since 
has  l>een,  and  now  is,  a  court  of  general  ju- 
risdiction over  matters  in  equity  and  law, 
duly  organized  and  existing  under  and  by 
virtue  of  the  lawa  of  said  state.  That  on 
the  25th  day  of  June,  1895,  the  defendant 
above  named,  Fred  M.  Spinning,  commenced 
an  action  in  said  circuit  court  of  the  city 
of  St.  Louia,  as  plainUff,  against  Lillie  M. 
Spinning,  she  being  the  plaintiff  here,  who 
at  that  time  was  the  wife  of  said  Fred  M. 
Spinning,  and  defendant,  hy  filing  his  peti- 
tion therein,  which  said  action  was  entitled 
as  follows,  to  wit:  'In  the' Circuit  Court 
of  the  City  of  St.  Louis,  Oct<^,  1895,  Fred 
M.  Spinning,  Plaintiff,  v.  Lillie  M.  Spin- 
ning, Defendant.'  That  upon  the  filing  of 
said  petition  the  clerk  of  said  court,  on  the 
25^  day  of  June,  1895,  duly  issued  a  sum- 
mons ccHnm&nding  the  defendant  therein, 
who  is  the  plaintin  herein,  to  appear  before 
the  judges  of  said  circuit  court  on  the  first 
day  of  the  next  term  thereof  to  be  held  in 
the  city  of  St.  Louis,  at  the  court  house 
in  said  city,  on  the  first  Monday  of  October 
next  following  the  day  of  the  issuance  there- 
to, then  and  there  to  answer  the  cnnplaint 
of  Fred  M.  Spinning  as  set  fort^,  a  copy 
of  which  was  attached  to  said  summcms  and 
said  summons  was  duly  sealed  with  the  seal 
of  said  court  and  attested  by  the  clerk  on 
said  day,  and  thereafter  was  duly  served 
upon  the  defendant  herein  named,  personal- 
ly, at  the  city  <^  St.  Louis,  in  the  state 
aforesaid,  by  the  sheriff  of  said  county,  by 
delivering  a  copy  thereof,  with  a  copy  (U 
said  petititm,  to  said  defendant  personally, 
she  being  the  plaintiff  herein. 

"That,  after  the  service  of  process  upon 
said  defendant,  the  plaintiff  herein,  said 
Lillie  M.  Trowbridge,  appeared  by  her  at- 
torney. Wm.  McNamee,  and  in  person,  and 
thereafter  such  proceeding  were  had  and 
done  therein  that  said  lAlhe  M.  Trowbridge, 
then  Lillie  M.  Spinning,  filed  her  answer 
and  cross  complaint  in  said  action  against 
the  said  Fred  M.  Spinning,  wher«n  she  al- 
leges that  she  was  the  injured  person,  pray- 
ing, among  other  things,  that  she  was  enti- 
tled to  a  decree  of  divorce,  and  for  her  coats 
and  alimony.  That  thereafter,  and  on  Uie 
64  L.  R.  A. 


29th  day  of  January,  1896,  such  other  and 
further  proceedings  were  had  in  said  aetioo 
that  a  trial  thereof  wa^  had  on  said  day, 
wherein  and  whereby  said  court  ordered,  de- 
creed, and  rendered  judgment  therein 
against  the  said  Fred  M.  Spinning,  granting 
the  defendant  therein  a  cmnplete  decree  oi 
divorce,  she  being  the  plaintiff  here,  together 
-with,  judgment  against  said  Fred  M.  Spin- 
ning for  the  sum  of  $5,000  as  and  for  ali- 
mony in  gross,  and  further  ordered,  ad- 
judged, and  decreed  that  said  Fred  M.  Spin- 
ning pay  the  costs-  of  said  proceeding,  and 
that  execution  issue  ther^or.  And  that 
said  decree  was  duly  made,  entered,  enrolled, 
and  docketed  in  said  court  dissolving  the 
bonds  of  matrimony  uid  rendering  judgment 
as  aforesaid,  and  that  no  pa.rt  of  said  judg- 
ment and  decree  has  ever  been  paid. 

"Tliat  under  and  by  virtue  of  prori- 
aions  of  the  Revised  Statutes  of  the  stale 
of  Missouri,  chap.  28,  p.  3(10,  of  volume  I, 
for  the  year  1879,  such  judgment  and  de- 
cree rendered  as  aforesaid  baa  the  force  and 
efTect  of  a  judgment  at  law  for  tJie  payment 
of  money.  That  such  is  the  construction 
thereof,  and  the  force  and  effect  to  be  givea 
to  the  same,  as  determined  the  supreme 
court  of  said  state  of  Missouri,  and  such  is 
the  law  of  said  state.  That  by  reaatm  there- 
of plaintiff  is  advised  and  believes,  and 
therefore  alleges  the  fact  to  be,  and  that, 
under  and  by  virtue  of  the  Constitution  of 
the  United  States  (S  1,  art.  4),  she  has  a 
good  right  to  bring  her  cause  of  action  aa 
aforesaid  in  the  courts  of  the  state  of  Wash- 
ington, and  to  have  and  recover  of  the  said 
defen^nt  the  sum  of  $5,000,  avrarded  to  her 
as  aioresaid,  and  that  tbe  courts  of  the  state 
of  Washington  will  give  the  same  force  ao'l 
effect  to  said  decree  as  is  given  thereto  in 
the  state  of  Missouri. 

'Tlaintiff  hereby  refers  to  $S  2179,  SlSti. 
2184,  and  2185  of  volume  1  <rf  the  Revised 
Statutes  of  the  state  of  Missouri  of  1879, 
and  attaches  hereto  full  and  ctmplete  copie» 
of  said  sections  aforesaid;  the  same  being 
marked  as  Kxhibit  A,  and  made  a  part  and 
parcel  thereof  to  all  intents  and  purpo^ 
as  fully  as  though  copied  at  length  herno." 

The  sections  of  the  Revised  Statutes  cf 
the  state  of  Missouri  referred  to  in  {  4  (J 
the  complaint  are  as  follows: 

"Sec.  2179.  When  a  divorce  ahall  be  ad- 
judged the  court  shall  make  eucfa  order 
touching  the  alimony  and  maintenance  cf 
the  wife,  and  the  care,  ctistody,  and  mainte- 
nance of  the  cliildren  or  any  of  them.  a« 
from  the  circumstances  of  the  parties  and 
the  nature  of  the  case  shall  be  reasonable, 
and,  when  the  wife  is  plaintiff,  may  order 
the  defendant  to  give  security  for  such  ali- 
mony and  maintenance;  and  upon  his  ms- 
tect  to  give  the  security  required  ci  bira. 
or  upon  default  of  himself  and  his  securi- 
ties, if  any  there  be,  to  pay  or  provide  such 
alimony  and  maintenance,  may  award  att 
execution  for  the  collection  thereof  or  en- 
force the  performance  of  the  judgment  or 
order  by  sequestratiMi  of  property  or  by- 
such  other  lawful  wa^s  and  means  as  is  ac- 
cording to  the  practice  oi  the  court.  The 
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eourt  fnt  the  appIicaUcm  ot  either  party  may 
make  such  altcrati<m  from  time  to  time 
as  to  the  allowance  of  alimcmy  and  mainte- 
nance as  may  be  proper,  and  the  court  may 
decree  alimony  pending  the  suit  for  divorce 
in  all  cases  where  the  same  would  be  just, 
whether  the  wife  be  plaintiff  or  defendant, 
and  enforce  such  order  in  the  manner  pro- 
vided by  law  in  other  cases. 

"Sec.  2180.  Up<«  a  decree  of  divorce  in 
favor  of  the  wife  the  court  may,  in  its  dis- 
cretion, decree  alimony  in  grraa  or  from 
year  to  year.  When  alimony  la  decreed  in 
gross  such  decree  shall  be  a  general  lien 
on  the  realty  of  the  party  against  whcwn  the 
decree  may  be  rendered  as  in  the  case  of 
other  judgments.  When  a  decree  is  for  ali- 
mony from  year  to  year  such  decree  shall 
not  be  a  lien  on  the  realty  as  irforesaid,  but 
an  execution  in  the  hands  of  the  proper  offi- 
cer, issued  for  the  purpose  of  enforcing  such 
decree,  shall  constitute  a  lien  on  the  real 
and  personal  property  of  the  defendant  in 
such  execution  so  long  as  the  same  shall 
lawfully  remain  in  the  possession  oi  said 
officer  unsatisfted." 

"Sec.  2184.  No  final  judgment  or  order 
rradered  in  cases  arising  under  this  chapter 
shall  be  reversed,  annulled,  or  modified  in 
the  supreme  or  any  other  court  by  appeal 
or  writ  of  error  unless  such  appeal  shall 
have  been  granted  during  the  term  of  court 
at  which  the  judgment  or  order  appealed 
from  was  rendered,  or  unless  such  writ  of 
error  shall  have  been  issued  within  sixty 
days  after  the  order  was  made  or  judgment 
was  Tendered. 

"Sec.  2185.  No  prtition  for  review  of  any 
jud^:ment  for  divorce  rendered  in  any  case 
arising  under  this  chapter  shall  be  allowed 
any  law  or  statute  to  the  contrary  notwith- 
standing ;  hut  there  may  be  a  review  of  any 
order  or  judgment  touching  the  alimony  ai^ 
maintenance  ol  tlie  wife,  and  the  care,  cus- 
todj*,  and  maintenance  oi  the  childroi,  or 
any  of  them,  as  in  other  cases." 

The  prayer  of  the  ctmiplaint  was  for  judg- 
ment against  the  defendant  Fred  M.  Spin- 
ning for  the  sum  of  $5,000,  with  interest 
thereon  from  the  26th  day  of  January,  1896, 
at  the  rate  of  6  per  cent  per  annum,  and 
for  costs,  etc.  The  respcHident  Spinning  de- 
murred to  this  complaint  on  the  ground 
that  the  same  did  not  state  facts  sUmdent 
to  constitute  a  cause  of  action  against  him. 
This  demurrer,  upon  hearing,  was  sustained, 
and  judgment  was  entered  dismissing  the 
action.  On  September  6,  1809,  at  the  time 
the  plaintiff  filed  her  original  complaint  in 
the  superior  court  of  King  county,  state  of 
Washington,  a  writ  ot  garnishment  was  is- 
sued and  served  upon  the  Washington  Na- 
titmaJ  Bank,  First  National  Bank,  National 
Bank  of  Commerce,  Seattle  Saie-Deposit 
Vaults,  Incorporated, — all  of  the  city  of 
Seattle, — as  garnishee  defendants.  All  of 
the  garnishee  defendants  appeared,  and  the 
Seattle  Safe-Deposit  Vaults,  Incorporated, 
and  the  Wanhington  National  Bank  denied 
generally,  and  these  answers  were  contro- 
verted. The  First  National  Bank  admitted 
that  it  had  on  deposit  the  sum  of  9266.19 
54  L.  H.  A. 


to  the  credit  of  the  respondent,  garn- 
ishee defendant  the  National  Bank  of  Com- 
merce answered  stating:  That  the  respcmd- 
ent  had  in  its  vaiilts  a  safe-deposit  box, 
to  which  there  was  a  private  and  a  master's 
k^,  the  private  key  being  in  the  posses- 
sion of  the  respondent,  and  the  master's  key 
in  the  possession  of  the  ^mishee  defendant, 
and  to  open  said  box  it  is  necessary — First, 
for  the  master's  key  to  be  used ;  second,  for 
the  private  k^  to  be  used.  That  the  con- 
tents of  the  box  were  unknown  to  the  gar- 
nVshee  defendant.  To  the  vault  there  was 
a  vault  door,  locked  by  a  time  combination, 
which  was  under  the  exclusive  charge  of  the 
garnishee  defendant.  Upon  the  issues 
formed  by  the  answer  of  the  ^rnishee  de- 
fendant the  National  Bank  of  Ctmmera, 
proof  was  takm;  and  the  court  made  find- 
ings of  fact  and  conclusiims  of  law,  and 
discharged  said  garnishee  defendant,  and  ta 
said  conclusions  of  law  the  appellant  ex- 
cepts. This  order  was  mad©  prior  to  the 
sustaining  of  the  demurrer  to  the  amended 
c(Hnplaint.  At  the  time  of  the  sustaining 
of  the  demurrer  to  the  amended  etnnplaint 
an  order  was  made  discharging  all  of  tho 
garnishee  defendants.  FrcHm  said  wder  and 
the  sustaining  of  said  demurrer  to  tb» 
amended  com^aint,  and  the  judgmmt  dis- 
missing said  action,  this  appeal  is  talun. 
The  findings  of  fact  and  conclusions  of  law 
in  relation  to  the  garnishment  against  the 
National  Bank  of  Commerce  are  as  fol- 
lows: 

"That  on  the  14th  day  of  October.  1898, 
said  garnishee  rented  of  said  defendant,  for 
one  year,  a  compartment  and  box  in  the 
safety-deposit  vaults  of  the  said  garnishee, 
and  at  the  time  of  said  renting  gave  to- 
said  defendant  a  receipt  of  which  the  fol- 
lowing is  a  copy,  to  wit:  'No.  531.  Seattle, 
Wash.,  Oct.  14,  1898.  Received  of  Fred  M. 
Spinning  the  sum  of  three  and  ^  dol- 
lars in  payment  of  rent  for  safety-deposit 
box  No.  80,  from  Oct.  U,  1808.  to  Oct.  14, 
1899.  The  National  Bank,  of  Commerce, 
W.  H.  Wright.  Read  agreement  on  back,' — ■ 
on  the  back  of  which  receipt  was  the  fol- 
lowing indorsement,  to  wit :  'Read  This 
Agreement.  It  is  understood  and  agreed  by 
and  between  the  National  Bank  of  Cknn- 
merce  and  the  lessee  that,  in  case  d  ii» 
lose  of  the  key  ot  said  bene,  it  will  he  re- 
placed only  at  the  expense  of  the  lessee, 
and  the  National  Bank  of  Commerce  shall 
not  be  responsible  in  any  way  for  such  loss. 
It  is  further  understood  and  agreed  by  and 
between  the  National  Bank  of  Commerce 
that  said  bank  may  refuse  accees  to  said 
hox.  to  any  agent  ctf  the  leasee  not  regularly 
designated  hy  an  instrument  in  writing  filed 
with  the  bank.'  (2)  That  the  said  defend- 
ant ever  since  the  said  14th  day  oS  Octc^>er, 
1898,  has  continued  to  hold  said  box  and 
compartment  under  said  contract  and  lease. 
(3)  That  said  box  is  an  ordinary  tin  box 
inclosed  within  said  compartment,  and  said 
compartment  is  closed  with  a  door  fitted 
with  a  lock.  At  the  time  of  renting  said 
box  and  compartment,  the  garnishee  deliv- 
ered to  the  defendant  two  duplicate  keys. 
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The  method  of  opening  Mid  box  and  eom- 
partmeot  is  as  follows;  Said  garnishee, 
through  one  of  its  employees,  turns  in.  said 
lock  what  18  known  as  a  'master's  key,'  after 
which  the  keys  furnished  to  the  defendant 
will  unlock  the  lock  of  said  compartment. 
And  permit  the  same  to  be  opened.  Said 
master's  key  will  not  unlock  said  lock.  Said 
garnishee  did  not  retain,  and  has  not  now, 
and  has  not  at  any  time  since  renting  said 
box  and  compartment  had,  any  key  whatso- 
•erer  with  which  to  open  the  said  box  or 
compartment,  and  has  not  now,  and  has  not 
at  any  time,  since  renting  said  box  and  com- 
partment, had,  any  means  of  opening  or  ob- 
taining access  to  'said  compartment  or  box. 
(4)  Said  master's  key  is  not  used  for  the 
purpose  of  giving  said  garnishee  aeeeaa  to 
said  box  or  compartment,  but  aa  a  chedc  oo 
fraud  and  imposture,  and  to  prevent  unau- 
thorized persons  having  access  thereta  (5) 
Said  garnishee  has  no  information  or  knowl- 
■edge  as  to  what,  if  any,  the  contents  of  said 
box  and  compartment  are,  and  no  evidence 
has  been  introduced  aa  to  what  such  con- 
tents ara^  or  whether  said  box  contwns  any- 
thing save  and  except  to  the  effect  that  the 
garnishee  has  been  informed  by  the  defend- 
ant that  there  are  in  said  box  papers  belong- 
ing to  other  persons  than  the  defendant. 
(6)  Said  garnishee  has  no  means  of  ascer- 
taining the  contents  of  said  box  and  c<Hn- 
partment,  and  has  no  information,  and  is 
unable  to  ascertain,  whether  or  not  said  box 
and  ecmpartment  contain  anything  subject 
to  execution,  attachmeoit,  garnishment,  or 
at^thing  whatsoever.  (7)  ^niat  the  sum  (rf 
fifty  dollars  ($60)  is  a  reasonable  sum  to 
be  allowed  the  garnishee  as  an  attorney's 
fee.  (8)  At  the  time  of  the  service  of  said 
writ  said  garnishee  was  not,  and  has  not 
since  been,  indebted  to  defendant;  nor  has 
it  had  in  its  possession  or  under  its  c<m- 
trol  any  prt^r^  or  effects  at  defendant, 
except  as  above  aet  forth. 

"Conclusions  of  Law:  From  the  forego- 
ing facts  the  court  concludes,  as  a  matter 
of  law,  that  the  garniahec  the  National  Bank 
of  Commerce  is  entitled  to  judgment  dis- 
charging it  upon  its  said  answer,  and  for  its 
costs  against  the  plaintiff,  including  a  rea- 
sonable attorney's  fee,  to  wit,  the  sum  of 
fif^  dollars  ($60)." 

The  errors  as^gned  are  as  follows: 

"  ( 1 )  The  court  erred  in  sustaining  the  de- 
murrer to  the  amended  complaint.  (2) 
The  court  erred  in  discharging  the  garnishee 
defendant  the  National  Bank  of  Cwnmerce. 
( 3 }  The  court  erred  in  discharging  the  other 
garnishee  defendants." 

The  first  point  urged  by  the  respondent 
against  this  complaint  is  that  the  authority 
of  the  circuit  court  of  the  city  of  St.  Louis 
in  proceedings  for  divorce  and  alimoiqr  is 
not  shown  or  alleged  in  this  complaint.  It 
is  allied  that  the  circuit  court  of  the  city 
of  St.XouiB  at  all  the  times  mentioned  in 
the  complaint  was  and  is  a  court  of  general 
jurisdiction  over  matters  in  equity  and  law, 
duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  Missouri.  "Questions 
of  divorce  and  alimony,"  says  the  learned 
•4  L.  R.  A. 


eonnsel  for  the  respondent  Spinning,  "are 
regulated  hy  statubuy  provisions  uuy,  and 
the  jurisdiction  of  courts  over  them  cannot 
be  extended  beyond  the  statute  authority. 
Proceedings  in  such  matters  are  not  accord- 
ing to  the  course  of  the  commm  law,  and 
there  is  no  presumptira  in  favor  of  the  regu- 
larity of  courts  m  general  jurisdictimi  in 
such  cases."  Where  a  question  arises  under 
that  part  of  the  Constitution  of  the  United 
States  and  the  act  of  Congress  which  re- 
quires full  faith  and  credit  to  be  given  in 
each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state, 
our  courts  will  take  judicial  notice  of  the 
local  laws  of  Uie  state  from  which  the  rec- 
ord comes.  Ohio  V.  Hinchman,  27  Pa.  483; 
Paine  V.  Hcheneetadi/  Im.  Co.  11  R.  I.  415; 
Roe  V.  Hulbart,  17  111.  676.  The  supreme 
court  of  Pennsylvania,  where  the  question 
was  as  to  the  jurisdiction  of  the  probate 
courts  of  Ohio,  in  Ohio  v.  Hinchtnan,  27 
Fa.  483,  says:  "The  questions  before  oa 
arise  under  the  Constitution  and  laws  of 
the  United  States.  Full  faith  and  credit 
shall  be  given  in  each  state  to  the  public 
acts,  records,  and  judicial  proceedings  of 
every  other  state,  says  the  FedM-al  Consti- 
tution; and  the  act  of  Congress  of  2Clh 
May,  1700,  providing  for  the  mode  of  au- 
thenticating the  records  and  judicial  pro- 
ceedings of  the  state  courts,  declares  that 
'the  records  and  judicial  proceedings,  au- 
thenticated as  aforesaid,  shall  have  such 
faith  and  credit  givai  to  than  in  every  court 
within  the  United  States,  as  they  have  by 
law  or  usage  in  the  courts  of  the  state  from 
whence  the  said  reccmls  are  or  shall  be 
taken.'  A  judgment  of  this  court  adverse 
to  the  right  arising  out  of  the  Federal  Coa- 
stitution  and  legislation  would  be  reviewable 
in  the  Supreme  Court  of  the  United  States, 
and  there  the  states  of  the  Confederacy  are 
not  regarded  aa  f<»«ign  states,  whose  laws 
and  usages  must  be  proved,  but  aa  domestic 
institutions,  whose  laws  are  to  be  noticed 
without  pleading  or  proof.  It  would  be  a 
very  imperfect  and  discordant  administra- 
tion for  the  oourt  of  original  jurisdiotitHi  to 
adopt  one  rule  of  decision,  while  the  coort 
of  final  resort  was  governed  by  another;  and 
hence  it  follows  that  in  questions  of  this  sort 
we  should  take  notice  of  the  local  laws  <^ 
a  sister  state  in  the  same  manner  the  So- 
preme  Court  of  the  United  States  would  do 
on  a  writ  of  error  to  our  judgment.  Fer- 
guson V.  Hartcood,  7  Cranch,  408,  3  L.  ed. 
380;  if  ilia  V.  Duryee,  7  Cranch,  481.  3  L.  ed. 
411;  Hampton  v.  M'Conncll,  3  Wheat.  234. 
4  L.  ed.  378:  Baaley  v.  lAnah,  16  Pa.  24,1. 
55  Am.  Dec.  494."  The  supreme  conrt  of  Il- 
linois, in  Rae  v.  Eulhert,  17  111.  576,  says: 
"While  for  many,  if  not  for  most,  purposeii. 
the  several  states  of  the  Union  are,  a?  to 
each  other,  considered  and  treated  as  foreijin 
states,  yet  it  is  not  strictly  so  as  to  the 
judgments  rendered  by  their  several  courts. 
I  will  not  quote  from  the  Constitution  and 
laws  of  the  Federal  government,  but  from 
the  opinion  of  this  court  in  the  case  of 
Welch  V.  Byken,  8  111.  199,  44  Am.  Dec  6S9. 
It  is  there  said :    'Under  the  Constitution  of 
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the  United  States,  and  laws  made  in  pur- 
suance thereof,  the  judgments  in  personam 

■  of  the  various  states  are  placed  on  the  foot- 
ins;  of  domestic  judgments,  and  they  are  to 
receive  the  same  credit  and  effect  when 
sought  to  be  enforced  in  different  states,  as 

'they,  by  lavr  or  usage,  have  in  the  particu- 
lar states  where  rradered.'  We  are  then  to 
treat  this  judgment,  or  give  it  the  same  ef- 
fect, as  if  renc^red  by  one  of  our  own  courtA, 

-  or  as  if  this  were  a  proceeding  in  New  York. 
We  do  not  heutate  to  declare  that  it  is 

■  our  duty  to  take  notice  that  the  supreme 
(?ourt  of  New  York  had  jurisdiction  of  the 
subject-matter,  and  the  same  presumptions 

■  arise  in  favor  of  the  jnrisdioticm  of  the  per- 
fwm,  and  of  the  r^ularity  of  the  proceeding, 
lhat  would  arise  upon  a  domestic  judgment. 
How  far  those  presumptions  arise  in  favor 

•  of  the  jurisdiction  of  the  person,  it  is  not 
necessary  now  to  discuss  particularly,  for 
that  is  a  question  rather  of  evidence  than 
of  pleading.   Though  it  may  be  necessary, 
when  used   as  endmce,  that  the  record 
should  show  such  facta  as  are  necessary  to 
flive  the*  court  jurisdiction  of  the  person  of 
the  defendant,  or  at  least  as  raise  a  pre- 
Fumption  of  jurisdiction,  yet  it  is  not  nec- 
os^ry  that  such  facts  should  be  set  out  in 
'  the  pleading.    It  is  only  necessary  to  aver 
that,  by  the  consideration  of  the  court,  a 
judgment  was  rendered  against  the  defend- 
ani.   The  implication  is  that  it  was  a  valid 
judgnient,  and  that  is  suffieient  to  lay  the 
foundatitm  for  the  proof  of  everr  fact  neces- 
sary to  show  that  it  wa«  a  valid  judgment," 
The  supreme  court  <A  Wisconsin,  in  Kunee 
V.  Kunse,  94  Wis.  54,  68  N.  W.  391,  which 
was  an  action  to  recover  alimony  adjudged 
to  the  plaintiff  in  a  divorce  action  brought 
in  Illinois,  says:  "This  is  an  action  brought 
to  recover  aUmoi^  adjudged  to  the  plain- 
tiff in  a  divorce  action  heretofore  brought 
in  Illinois.   It  appears  1^  the  complaint 
that  the  court  in  which  tne  divorce  action 
was  brought — *.  e.,  the  circuit  court  of  Qoolt 
oounty,  Illinois — was  a  court  of  general  ju- 
risdiction, ns  its  name  indicates.    Hence  it 
Avaa  unnecessary  to  allege  any  jurisdictional 
facts.    Janis  v.  Bobinwm,  21  Wis.  524,  94 
Am.  Dec.  S60.   The  allegation  that  the  judg- 
ment wa4  rendered  in  that  court,  and  that 
it  was  afterwards  duly  amended,  are  sufli- 
fieiit  in  the  first  instance.    From  these  facts 
jurisdiction  is  presumed.    If  in  fact  there 
was  any  want  of  jurisdiction,  it  is  a  fact  to 
J>e  set  up  by  answer.    Ibid"    For  the  rea- 
sons given  in  these  decisions,  which  we  think 
are  sound,  we  take  judicial  notice  that  the 
rircuit  court  of  the  city  of  St.  Louis  had 
jurisdiction  to  render  the  judgment  alleged. 

It  iq  further  objected  that  the  appellant 
allies  that  she  filed  her  answer  and  cross- 
complaint,  but  she  fails  to  allege  that  the 
Bame  was  served.  This  objection  is  also  an- 
swered in  the  quotation  from  the  cases  of 
Hulbert,  17  111.  57(1,  and  Kunze  v. 
Kunze,  94  Wis.  &4,  68  K.  W.  391.  Besides, 
we  take  judicial  notice  that  under  the  laws 
of  Missouri  in  all  suits  for  divorce  the  de- 
fendant may  set  up  in  defense  to  the  action 
in  the  answer  any  facts  which,  if  prorod, 
fi4  L.  R  A. 


would  entitle  the  defendant  to  a  divorce, 
and  in  such  answer  pray  to  he  divorced  from 
the  plaintiff,  and  on  the  hearing  of  the  causa 
the  court  can  grant  the  defendant  a  divorce, 
if  satisfied  the  defendant  was  the  injured 
party.  1  Mo.  Rev.  Stat.  1879,  {  2170.  The 
complaint  sufficiently  alleges  that  she  ap- 
peared in  the  action  and  filed  her  answer 
alleging  she  was  the  injured  person  praying 
for  the  decree,  etc.,  and  that  such  proceed- 
ings in  the  action  were  had  that  she  ob- 
tained the  judgment  alleged.  Whether  the 
answer  was  served  or  not  is  immaterial. 
That  is  a  mere  matter  of  practice.  It  was 
filed,  and  the  alligations  of  the  complaint 
are  sufficient  to  amnit  proof  by  exemplified 
copy  of  the  record  of  uie  issues  tried,  and 
upon  which  the  judgment  was  rendered. 

The  principal  contention  of  the  resptrndent 
Spinning  is  that  the  judgment  for  95,000, 
as  for  alimony  in  gross,  given  by  the  circuit 
court  of  the  city  of  St.  Louis,  is  not  a  final 
judgment,  because  the  statute  of  Missouri 
provides  that  the  court,  on  the  iqnilication 
of  either  party,  may  make  such  alteration 
from  time  to  time  as  to  the  allowance  of 
alimony  as  may  be  proper;  that  the  judg- 
ment of  a  sister  state  cannot  be  sued  upon 
in  this  state  unless  it  is  final  and  conclusive 
in  the  state  where  it  was  rendered,  accord- 
ing to  the  law  cA  that  state.  We  are  now 
called  upon  to  determine  a  questitm  arising 
under  the  Constitutitm  and  laws  of  the  Uni^ 
ed  States,  and  we  should  lo<^  as  far  as  pos- 
sible to  the  decisions  of  the  Federal  courts 
for  guidance.  The  case  of  Barber  v.  Bar- 
ber, 21  How.  582,  16  L,  ed.  226,  decided  by 
the  Supreme  Court  of  the  United  States  in 
1858,  as  we  view  it,  is  decisive  of  this  case. 
That  was  a  case  arising  under  a  suit  in 
equity  in  the  district  court  of  the  United 
States  for  the  district  of  Wisconsin,  wher»- 
in  by  the  decree  the  wife,  1^  her  next  friend, 
the  plaintiff  in  the  suit,  was  awarded  a 
judgment  for  $5,936.80  on  a  decree  of  di- 
vorce from  bed  and  board  given  by  the  state 
courts  of  New  York,  and  decreeing  alimony 
to  the  wife  in  the  annual  sum  of  $360  in 
each  and  every  year.  The  respondent  Spin- 
ning insists,  however,  that  under  the  laws 
of  New  York  the  decree  for  alimony  in  that 
case  was  final,  and  that  that  case  must  be 
distinguished  fran  the  one  at  bar.  The  pre- 
cise point  insisted  upon  here  was  nndonbi- 
edly  before  the  Supreme  Court  of  the  United 
States  and  considered  in  that  case.  In  the 
dissenting  opinion  of  Justice  Daniel,  he 
says :  "The  second  error  in  the  position  be- 
fore mentioned  is  shown  by  the  character 
and  objects  of  the  allowance  made  as  ali- 
mony to  a  wife.  This  allowance  is  not  in 
the  nature  of  an  abst^ute  debt.  It  is  not 
unconditiiHial,  but  always  dependent  upon 
the  personal  merits  and  conduct  of  the  wife, 
— merits  and  conduct  which  must  exist  and 
continue  in  order  to  constitute  a  valid  claim 
to  such  an  allowance.  This  allowance  might 
unquestionably  be  forfeited  upon  proof  of 
criminality  or  misconduct  of  the  wife,  who 
would  not  be  permitted  to  enforce  the  pay- 
ment of  that  to  which  it  should  be  shown 
she  bad  lost  all  just  claim;  and  this  inhiU- 
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tion,  it  is  presumed,  might  embrace  as  well 
a  portion  of  that  allowance  at  any  time  in 
arrears,  as  its  demand  in  future.  The  es- 
sential character,  then,  of  this  allowance, 
viz.,  its  being  always  conditional  and  de- 
pendent, both  for  its  origin  and .  continua- 
tion, upMi  the  ^rcumstances  which  produced 
or  justified  it,  is  demonstrative  of  the  pro- 
priety and  the  necessity  of  submitting  it  to 
the  control  of  that  authority  whose  province 
it  was  to  ^udge  of  those  drcumstances. 
That  authority  can  exist  nowhere  but  wiUi 
the  power  and  the  right  to  contrcd  the  pii- 
vate  and  domestic  relatitoia  of  life.  The 
Federal  goremment  baa  no  such  power.  It 
has  no  commiBaion  of  censor  fnofwn  over  the 
several  states  and  thur  pe<^le."  P.  603,  21 
How.,  and  p.  233,  10  L.  ed.  And  it  is  said 
in  the  opinitm  of  the  majori^  of  the  court 
that  "alimony  decreed  to  a  wife  in  a  divorce 
of  separation  from  bed  and  board  is  as  much 
a  debt  of  record,  until  the  decree  has  been 
recalted,  as  any  other  judgment  for  money 
is."  P.  606,  21  How.,  and  p.  230,  16  L.  ed. 
From  this  it  would  seem  that  the  Supreme 
Court  of  the  United  States  understood  that 
under  the  New  York  decree  the  allowance 
might  be  forfeited,  and  the  decree  annulled 
or  recalled,  for  the  subsequ^t  immoral  con- 
duct of  the  wife.  The  case  of  Erkenbrach 
V.  Erkenbrach,  06  N.  Y.  466,  relied  ixpoa  by 
respondent,  was  decided  in  1884;  and  the 
point  involved  was  whether  the  plaintiff, 
who  had  obtained  a  decree  in  I860  which  had 
made  no  provision  for  her  support  could 
ten  years  afterwards,  by  petition  in  the 
same  case,  be  then  allowed  alimony.  The 
court  held  that  she  could  not,  and  in  decid- 
ing that  proposition  said:    "The  question 

£ resented  by  this  appeal  is  whether  a  court 
as  power  after  the  enti^  ot  a  final  decree 
in  an  action  for  limited  divorce,  establishing 
a  cause  of  action  in  favor  of  the  wife,  to 
order  an  additional  allowance  for  her  sup- 
port. .  .  .  The  question  comes  back  to 
the  interpretation  of  our  own  statute.  No 
case  has  been  cited  in  our  courts  where  an 
application  for  the  allowance  for  the  sup- 
port of  the  wife  after  final  decree  has  been 
made,  except  in  the  case  of  Eamp  t.  JTomp, 
60  N.  Y.  210,  where  the  allowance  was  re- 
fused. That  was  a  case  of  absolute  divorce, 
but  no  distincticm  is  seen  to  exist  between 
such  a  ease  and  one  of  limited  divorce.  The 
statutes  authorizing  such  an  allowance  in 
the  final  decree  are  similar  in  both  eases, 
and  the  power  oi  the  court  to  make  such 
order  after  final  decree  is  given  and  pre- 
scribed in  the  same  language  by  the  same 
section.  ...  By  ncpressly  authorizing 
an  order  to  be  made  after  juogment  provid- 
ing only  for  the  'care,  custody,  and  educa- 
tion of  the  children  of  the  marriage,'  it  has 
impliedly  prohibited  such  an  order  for  any 
other  causa"  The  allowance  to  the  wife  is 
In  the  nature  of  a  debt  due  from  one  party 
to  the  other.  The  supreme  court  of  Mis- 
souri has  held  that  the  statutory  authority 
to  alter  a  decree  as  to  alimony  or  the  cus- 
tody of  Um  children  can  only  be^ercised 
upon  iietv  facte  occurring  after  the  trial. 
Deideaheimer  v.  DeideMhiemer,  74  Mo.  App. 
64  L.  R.  A. 


236.    Unless  such  facta  occur,  there  can  be- 
no  alteration  of  the  decree.    An  ordinary 
jud^ent  or  decree  in  a  suit  at  law  or  in.  ; 
equity  may  be  discharged  by  payment,  or  \ 
new  facts  might  arise  after  juogment  war-  ! 
ranting  its  disehaive  or  modification  by  the-  ' 
court,  and  proeeedrngs  by  petitioa  in  the-  j 
same  suit  might  be  entertained  by  the  court  | 
for  that  purpose.    That  would  not  affect  j 
the  finality  in  the  first  instance.    So,  in  the  ! 
case  at  bar,  facts  might  occur  after  the  de. 
cree,  such  as  indicated  by  Justice  Daniels,  j 
which  would  authorize  the  court  to  recall 
tho  decree.   The  proceedings  in  the  action  j 
to  bring  those  facts  to  the  attention  of  tha-  ; 
court  would  be  in  tbe  nature  of  a  nerw  suit.  | 
In  this  ease  the  husband  has  removed  from  j 
the  jurisdiction  of  the  Uissouri  court,  prob- 
ably carrying  with  him  ail  bis  property,  j 
and,  from  what  the  record  disclosee,  has 
taken  no  steps  to  modify  the  decree;  and. 
if  his  contention  here  is  correct,  he  need  take 
no  such  steps.    By  pursuing  this  course  he 
prevmts        paym^  ot  tne  judgment  of 
the  Blissouii  court,  no  matter  how,  able  to 
respond   he   may  be.   "Final  judgments," 
says  Blackstone,  "axe  such  as  at  ooce  put 
an  end  to  the  action,  by  declaring  that  the- 
plaintiff  has  either  entitled  biaisdf,  or  hsa 
not,  to  recover  tho  remedy  he  sues  fw." 
3  Bl.  Com.  308.   The  plaintiff  in  this  ac- 
tion, by  the  answer  in  the  circnit  court  of 
the        of  St.  Louis  in  the  case  of  Fred 
M.  Spinning  against  her,  put  an  end  to  thst 
action,  and  recovered  the  remedy  she  sued 
for;  and  for  the  purpose  of  that  action,  so- 
far  as  the  issues  then  joined,  the  judgment 
was  final,  within    Blackstone's  definiticm. 
Facts  might  or  might  not  subsequottly  arise 
which  would  destroy  the  effects  oi  the  judg- 
ment or  modify  it,  but  these  would  only  fur- 
nish grounds  for  what  we  have  seen  woald 
practically  be  a  new  suit.   To  give  effect, 
as  required  by  9  1.  art.  4,  cd  the  Constitn-  ' 
tion  of  the  United  States,  and  the  acts  of 
Congress  paeeed  in  pursuance  thereof,  to  the- 
judgment  alleged  in  the  complaint,  we  hold 
it  to  be  final,  and,  in  the  language  of  the 
Supreme  Court  of  the  United  States  in  Bar- 
ber     Barber,  21  How.  682.  10  L.  ed.  2S«. 
"as  much  a  debt  of  record  until  the  decree- 
has  been  recalled,  as  any  other  judgm«itfor 
money  is."    Should  any  modification  there- 
of be'  hereafter  made  in  the  courts  of  ilis- 
Bouri,  our  courts,  by  proper  proceedings  in- 
stituted therein,  will   give  effect   to  such 
modi6catioD,  there^  carrying  out  the  re- 
quirements of  the  Federal  Craifltitution.  If 
any  modification  was  made  before  this  action 
was  instituted,  it  can  be  pleaded  by  way  of 
a  defense  or  counterclaim  in  this  action.  In 
the  case  of  Barber  v.  Borber,  21  How.  582. 
16  L.  ed.  228,  it  was  also  held  that  a  decree 
awarding  alimony  rendered  in  any  state  of 
tho  United  States,  the  court  having  juris-  | 
tion,  will  be  carried  into  judgmmt  in  any  | 
other  state,  to  have  there  the  same  bindiii|fE 
toTce  that  it  has  in  the  state  in  which  it 
was  originally  given,  and  that  for  such  pur- 
pose both  the  equity  courts  of  tbe  United 
States  and  the  same  courts  of  tbe  state  bave- 
jurisdiction.   In  Kunte      KuttMi  M  Wis- 
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54,  68  N.  W.  391,  the  supreme  court  of  Wis- 
consin says:  "If  a  divtH^  judgment  decree 
the  payment  of  a  specific  mim  absolutely  as 
alimony,  and  if  (as  alleged  in  this  case) 
such  a  decree  has  the  effect  in  that  state  of 
a  judgmmt  at  lav  for  the  payment  of 
money,  there  seems  no  reason  why  such  a 
decree  may  not  be  enforced  by  action  at  law 
in  another  state."  The  law  of  Missouri  ex- 
pressly enacts  that,  when  alimony  is  decreed 
in  gross,  such  decree  shall  be  a  general  lien 
on  the  realty  of  the  party  against  whom  the 
decree  may  be  roidered,  as  in  the  case  oi 
other  judgments.  For  the  reasons  given 
herein,  we  think  the  lower  court  erred  in 
sustaining  the  demurrer  to  the  amended 
complaint. 

The  second  asaigmnent  of  error  is  that 
the  court  erred  in  discharging  the  garnishee 
respondent  the  National  Bank  of  Commerce, 
from  whom  the  respmdent  Spinning  had 
rented  a  compartment  and  box  in  its  safety- 
deposit  vaults.    Under  our  laws  the  writ  of 
garnishment  commands  ^e  garnishee  to  an- 
swer oa  oath,  not  only  as  to  his  indebted- 
ness to  the  defendant,  but  also  as  to  the 
personal  property  or  effects  of  the  defendant 
in  possession  of  the  garnishee  or  under  his 
conbol.   2  Ballinger's  Anno.  Codes  &  Stat- 
utes, i  5393.   From  and  after  iht  service  of 
the  writ,  it  shall  not  be  lawful  for  Uie  gar- 
nishee to  pay  to  the  defendant  any  debt  or 
to  deliver  to  him  any  effects,  and  any  such 
payment  or  delivery  shall  be  void  and  of 
no  effect  as  to  so  much  of  the  debts  and 
effects  as  may  be  necessary  to  satisfy  the 
plaintiff's  demand.   Id.  5  B8S8.   Should  it 
appear  from  the  garnishee's  answer  or  other- 
wise that  the  garnishee  had  in  hia  posses- 
Bion,  or  under  his  control,  property  or  effects 
of   the  defendant  liable  to  execution,  the 
court  shall  render  a  decree  requiring  the 
garnishee  to  deliver  up  to  the  sheriff  on  de- 
mand such  personal  property  or  effects,  or 
so  much  of  them  as  may  be  necessary  to  sat- 
isfy the  plaintiff's  claim.   Id.  |  6404.  The 
answer  of  the  ^mishee  may  be  ctmtroverted 
by  tlie  plaintiff  rar  defendant.   An  issue 
shall  be  formed  and  tried  under  the  direction 
of  the  court.    Id.  9S  5409-5411.   When  the 
writ  is  served  the  gamiabee  is  to  retain  con- 
trol at  the  effects  of  the  debtor  until  the 
court  shall  order  that  part  liable  to  execu- 
tion turned  over  to  the  sheriff.    The  writ 
is  in  aid  of  the  writ  of  execution.  Under 
S  5404,  aupra,  the  court  is  required  to  as- 
certain whether  the  garnishee  luw  under  his 
control,  or  not,  any  effects  of  the  defraidant 
liable  to  execution,  and  the  court  shall  there- 
upon render  a  decree  requiring  the  garnishee 
to  deliver  auch  effects  to  the  sheriff.  The 
language  of  the  statute  is,  "Should  it  appear 
from  the  gamiabee's  answer  or  otherwise 
that  the  garnishee  has  in  his  possession  or 
under  his  control,  or  had  when  the  writ  was 
served,  any  personal  property  or  effects  of 
the  defendant  liable  to  execution,  the  court 
shall  render  a  decree  requiring  the  garnishee 
to  deliver  up  to  the  shuiff  on  demand  such 
personal  property  or  effects  or  so  much  of 
them  as  may  he  necessary  to  satiafy  the 
plaintiff's  claim."   {  6404,  supra.   And  this 
54  Ij.  K.  A. 


answer  must  be  a  true  answer  as  to  the  sev- 
eral matters  inquired  of  in  the  writ.  S 
6399.  This  means  that  there  shall  be  a 
hearing  by  the  court  preliminary  to  such  de- 
cree, and  that  the  court  shall  ascertain  from 
the  answer  or  otherwiae  whether  or  not  the 
garnishee  has  under  his  control  effects  of 
the  debtor  liable  to  executioo.  There  was  a 
trial  in  this  case  to  ascertain  theae  facts. 
The  only  question,  however,  inquired  into 
by  the  court  on  the  answer  of  the  garnishee, 
was  toudiing  the  manner  in  whic£  the  box 
was  locked,  and  the  emitrol  at  the  garnishee 
over  the  box.  The  answer  of  the  garnishee 
nowhere  alleges  that  it  did  not  have  effects 
of  the  defendant  under  its  control.  In  sub- 
atance,  it  aays  it  did  not  have  such  effects, 
unless  they  were  in  the  box,  and  the  answer 
then  states  the  facts  touching  the  cootrtd 
of  the  box.  No  evidence  was  introduced  as 
to  the  cMitents  of  the  bm.  It  was  umply 
as  to  the  manner  of  control.  Frmn  the  con- 
elusions  of  law,  the  findings  of  fact,  the  evi- 
dence, and  the  brief  of  the  garnishee,  it  is 
evident  that  the  only  question  conaidered  by 
the  court  below  and  passed  upon  was 
whether  the  garnishee  had  control  of  the  ef- 
fects in  the  box.  If  we  are  correct  in  this 
we  are  of  the  opinion  that  the  court  erred 
in  holding  that  the  garnishee  did  not  have 
contnd  of  the  contents  of  the  box.  At  any 
time  on  the  request  of  the  defendant  the 
garnishee  could  put  it  within  the  power  of 
the  defendant  to  remove  the  contents  of  the 
box,  and  the  defendant  could  not  remove  the 
contents  without  the  consent  and  active  co- 
operation of  the  garnishee.  Aa  against  the 
defendant,  then,  the  garnishee  had  -ctHltrol 
of  the  contents  of  the  box.  It  is  true  that 
it  was  impassible  tor  the  garnishee  to  an- 
swer specifically  as  to  the  contents  of  the  box. 
The  court,  however,  under  S  5404,  supra,  is 
authorized  to  determine  from  the  answer  or 
otherwise  the  effects  under  the  control  of 
the  garnishee  liable  to  execution.  Under 
the  broad  provisions  of  this  section,  the 
court  could  inquire  into  the  contents  of  the 
box  by  causing  the  defendant  to  be  examined 
as  a  witness,  and  might  even  require  an  in- 
spection of  the  contents,  to  the  end  thkt  the 
^ects  liable  to  execution  should  be  deliv- 
ered to  the  sheriff.  In  the  meantime,  after 
the  service  of  the  writ,  it  would  be  the  duty 
of  the  garnishee  to  retain  excluaive  control 
of  the  box  until  discharged  by  the  court. 
Should  the  defendant  desire  to  remove  from 
the  hoz  articles  not  liable  to  ezeoution,  the 
court,  under  proper  restrictions,  could  allow 
the  same. 

From  what  we  have  said,  it  follows  that 
the  court  erred  in  discharging  the  garnishee 
respondent  the  National  Bank  of  Commerce. 
The  court  alao  erred  in  discharging  the  other 
garnishees  herein,  resulting  from  its  deci- 
sion that  the  amended  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
adion.  The  court  also  erred  in  sustaining 
the  demurrer  to  said  amended  complaint, 
and  in  dismisdng  this  action,  and  in  award- 
ing costs  herein  to  respondent  Spinning  and 
the  garnishee  respondents. 

In  all  the  particulara  herein  enumerated 
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the  court  below  it  reversed.  This  action  is 
remanded  to  tlie  court  belo>w,  with  instruc- 
tions to  proceed  with  the  hearing  of  this 
case  as  in  this  opinion  indicated.  The  ap- 
jiellant  is  also  entitled  to  her  costs  on  this 
appeal  against  the  respondent  Spinning  and 
the  respondent  the  Nationat  Bank  of  Com- 
merce. 

Anden*  ReavlSt  and  Fallerton,  JJ., 
concur.   DubImu',  Ch.  J.,  not  sitting. 

Behearing  denied. 


NORTHWESTERX  LUMBEB  GOMFANT. 
App«., 

GBEHAUS  COUNIT  et  ah,  SetpU. 


<  Waah.. 


.) 


1.  Oeean-Kolnar  tusboKta  are  not  ex- 
cnpt  trom  tezatloB  b;  tbe  state  In  wboM 
waten  ther  are'exdoriTely  emplored,  by  ttie 
tact  that  Uiej  are  reglatered  and  taxed  at  a 

port  In  another  state,  where  their  owner  la 
domiciled. 

a.  Tke  collcetiOM  of  a  tax  cannot  be  en- 
joined because  the  person  by  whom  It  was 
assessed  had  no  right  to  the  office  of  assessor, 
ti  he  was  a  d«  /aoto  assessor  properlj  exercis- 
ing the  functions  ot  the  office. 

(April  29.  lOOL) 

APFKAL  complainant  from  a  judg- 
ment of  the  Superior  Court  for  Chehal- 
is  County  in  favor  of  defendants  In  an  ac- 
tion brought  to  enjoin  the  collection  of  tax- 
es.   A  fflnned. 

The  facts  are  staled  in  the  opinion. 
Mr.  Sidney  Moor  Heath,  for  appel- 
lant: 

The  legal  situs  of  vessels  employed  in 
navigation  is,  for  purposes  of  taxation,  the 

K»rt  where  they  are  registered  under  the 
WB  of  the  United  States  as  their  home 
part.  The  situs  dependent  on  r^stration 
continues  until  a  new  situs  is  acquired,  and 
is  not  lost  by  absence  or  emplc^rment  else- 

2  Dill.  Mun.  Corp.  4th  ed.  p.  006.  S  787, 
and  cases  cited  in  note  8. 

A  vessel  enrolled  and  licensed  or  regis- 
tered under  United  States  navigation  law?, 
and  owned  by  a  nonresident  of  the  state, 
doea  not  become  subject  to  the  taxing  pow- 
ers of  the  state  by  engaging  in  business 
therein. 

See  Roberta  v.  Charlevoiss  Ticp.  60  Mich. 
107,  26  N.  W.  878. 

A  tax  upon  a  vessel  in  another  state  than 
that  which  contains  its  home  port  is  an  in- 
terference with  commerce  of  the  country, 
which  is  not  permitted  to  the  state. 

Hai/s  V.  Pacific  Mail  8.  S.  Co.  17  How. 
15  L.  ed.  254;  Morgan  v.  Parkam,  16 
Wall.  471,  21  L.  ed.  303;  Jfomn  v.  New  Or- 


KoTB. — On  the  question  where  ships  are  tax- 
able,  see  Johnson  v.  De  Bary-Baya  Merchants* 
Line  (Fla.)  47  L.  R.  A.  618,  and  note. 
64  L.  R.  A. 


leans,  112  U.  S.  69,  28  L.  ed.  663,  5  Sup.  Ct. 
Eep.  38  J  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196,  29  L.  ed.  158;  John- 
son V.  De  Bary-ltaya,  Merchant^  Line,  37 
Fla.  499,  37  L.  R.  A.  518,  19  So.  640. 

Mr.  W.  H.  Abel,  for  respondents: 

The  acts  of  a  tax  ofdcer  de  facto  do  not 
invalidate  an  assessment  made  within  the 
scope  of  the  authority  of  his  office. 

Black,  Tax  Titles,  2d  ed.  S  93;  Ronken- 
dorff  V.  Taylor,  4  Pet.  349,  7  L.  ed.  882; 
Cooley,  Taxn.  256;  Baicyer  v.  Dooky,  21 
Nev.  390,  32  Pae.  437 ;  Mechem,  Pub.  OIT.  i 
330;  1  Desty,  Taxn.  510. 

While  such  vessels  are  presumptively 
taxable  at  the  port  of  registration,  yet  thU 
presumption  is  rebuttable.  The  question 
is  at  least  one  of  situs  in  fact,  and  wbeie 
this  is  shown  neither  foreign  registry  nor 
foreign  ownership  is  of  any  consrequence. 

Motional  Dredging  Go.  v.  Btate,  99  All. 
462,  12  So.  720;  Johnson  v.  De  Bary  Baya 
Merchants  Line,  37  Fla.  499,  37  L.  R.  A 
518,  10  So.  640. 

Beavla,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Suit  to  enjoin  the  collection  of  taxes 
levied  upon  property  belonging  to  appel- 
lant in  Chehalis  county.  The  assessor 
listed  and  assessed  to  appellant  some  res- 
ervoirs and  lines  of  pipes  in  the  town  of 
Hoquiam,  and  also  listed  and  asses sed 
three  steam  tugs, — the  Traveler,  Astoria, 
and  Printer.  The  complaint  states  that  tbe 
acts  of  the  assessor  were  invalid,  and  qnn- 
tians  his  right  to  his  office  as  assessor,  and 
alleges  that  he  arbitrarily,  fraudulently, 
and  maliciously  overvalued  personalty  in 
the  waterworks;  that  the  tugs  were  ocean- 
going tugs,  and  in  use  wherever  charters 
were  available;  that  each  was  r^stered. 
under  S  4319,  Bev.  Stat.  U.  8.,  at  the  port 
of  San  Francisco,  and  was  assessed  and  paid 
taxes  in  the  state  of  California ;  that  plain- 
tifl  was  a  corporation  organized  under  the 
last's  of  California,  and  qualified  to  do  busi- 
ness in  the  state  of  Washington.  The  supe- 
rior court,  after  trial,  found  substantially 
the  following  facts:  That  the  tugs  Trar- 
eler,  Astoria,  and  Printer  and  the  water- 
works were  assessed  at  a  fair  cash  valua- 
tion required  by  law;  that  all  the  property 
mentioned  was  a  part  of  the  taxable  per- 
sonal property  situate  in  Chehalis  county, 
and  said  tugs,  and  each  thereof,  were  so 
blended  with  the  personal  property  in  gen- 
eral situated  in  said  county  that  it  was  im- 
possible to  distinguish  it  therefrom;  that 
such  property,  and  the  whole  thereof,  was 
controlled  at  Hoquiam  by  the  resident  man- 
agement of  the  plaintiff  corporation,  and 
each  of  said  tugs  was  and  haa  been  enfiaged 
in  plying  wholly  within  the  waters  of  this 
state.  It  concluded  that  the  tax  was  Ic^l 
and  justly  due,  and  rendered  judgment  di&- 
missing  the  action. 

The  material  controversy  here  is  the  ts- 
lidity  of  the  assecsment  upon  the  three  tup*. 
Counsel  for  plaintiff  ui^es  that^  as  these 
tugs  were  roistered  in  the  port  of  Saa 
Francisco,  they  are  not  liable  to  taxation 
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In  this  state.   The  question  is  not  entirely 
free  from  doubt.    In  1854  the  right  to  tax 
a  vessel  engaged  in  interstate  commerce 
was  considered  by  the  Supreme  Court  of  the 
United  States  in  Haya  v.  Pacific  Mail  B.  B. 
Co.  17  How.  596,  15  L.  ed.  254.    The  facts 
were  that  the  steamship  company  was  in- 
corporated under  the  laws  of  New  York;  that 
all  the  stockholders  were  residents  and  citi- 
zens of  that  state;  that  tka  principal  office 
for  transacting  business  was  in  the  city  of 
■   ?^ew  York,  but  the  company  had  agencies 
in  the  cities  of  Panama,  New  GrenatU,  and 
San  l<'rancisco,  California,  and  had  a  naval 
yard  and  ship  yard  for  repairs  at  Benicia, 
California;  that,  on  the  arrival  of  the  ships 
at  the  port  of  San  Francisco,  they  remained 
no  longer  than  to  land  passengers,  mail, 
and  freight,  usually  done  in  a  day,  and  then 
proceeded  to  Benicia  for  repairs  and  refit- 
ting until  the  commencement  of  the  next 
voyage,  usually  some  ten  or  twelve  days; 
that  the  business  they  were  engaged  in  was 
transportation  of  passengers  and  merchan- 
dise, treasure,  and  the  United  States  mail 
between  the  city  of  New  York  and  the  city 
of  San  Francisco,  by  way  of  Panama,  and 
between  San  Francisco  and  different  ptn-ts 
in  the  territory  of  Oregon;  that  the  com- 
pany was  the  sole  owner  of  the  vessels,  and 
no  portion  of  the  interest  was  owned  by  citi- 
zens of  California;  that  the  vessels  were  all 
ocenn  steamships,  employed  exclusively  in 
navigating  the  ocean,  and  each  of  them  was 
registered  at  the  custom  house  in  New 
York,  where  the  owners  resided;  that  taxes 
had  been  assessed  upon  all  the  capital  of 
the  company  represented  by  the  steamers  in 
the  state  of  New  York  under  the  laws  of 
that  state;  that  the  vessels  were  assessed 
in  the  county  of  San  Francisco,  California, 
and  the  suit  was  to  recover  taxes  paid  under 
protest.   The  tax  collector  demurred  to  the 
complaint,  and  judgment  was  given  for  the 
plaintiffs.   The  court,  in  affirming  the  judg- 
ment, referred  to  the  Federal  statutes  of 
the  .list  of  December,  1792,  and  the  29th 
of  July,  1850,  which  provide  for  the  regis- 
tration of  vessels  at  the  port  which  shall 
be  at  or  nearest  the  owner,  if  there  be  but 
ona,  or,  if  more  than  one,  nearest  the  place 
where  the  husband  or  the  acting  and  man- 
afiriu^  owner  usually  resides,  and  also  the 
provision  for  the  recording  of  bills  of  sales, 
mortgages,  and  conveyances  in  the  office  of 
the  collector  of  customs  where  the  vessel  is 
rejjfistered    or    enrolled,    and  observed: 
"These  provisions,  and  others  that  might  be 
referred  to,  very  clearly  indicate  that  the 
domicil  of  a  vessel  that  requires  to  be  regis- 
tered, if  we  may  so  apeak,  or  home  port,  is 
the  port  at  which  she  is  registeral,  and 
which  must  be  the  nearest  to  the  place  where 
the  owner  or  owners  reside."    In  speaking 
of  the  vessels,  it  was  said:    "They  are  thus 
engaged  in  the  business  and  commerce  of 
the  country,  upon  the  highway  of  nations, 
touching  at  such  ports  and  places  as  these 
great  interests  demand,  and  which  hold  out 
to  the  owners  sufficient  inducements  by  the 
profits  realized  or  ^pected  to  be  realized. 
And,  so  far  as  respects  the  ports  and  har- 
£4  L.  B.  A. 


hors  within  tiie  United  States,  tlu^  ue  en* 
tered  and  cargoes  discharged  or  laden  on 

board,  independently  of  any  control  ovei' 
them,  except  as  it  respects  such  municipal 
and  Hanitary  regulations  of  the  local  au- 
thorities as  are  not  inconsistent  with  the 
Constitution  and  laws  of  the  general  gov* 
ernment,  to  which  l>eIong8  the  regulation 
of  commerce  with  foreign  nations  and  be- 
tween the  states.  .  .  .  Besides,  whethOT 
the  Tessel,  leaving  her  home  port  for  trade 
and  commerce,  visits,  in  the  course  of  her 
vc^age  or  business,  several  ports,  or  con- 
fines her  operations  in  the  carrying  trade  to 
one,  arc  questions  that  will  depend  upon  the 
profitable  returns  of  the  business,  and  will 
furnish  no  more  evidence  that  she  has  be- 
come a  part  of  the  personal  property  with- 
in the  state,  and  liable  to  taxation  at  one 
port  than  at  the  others.  She  is  within  the 
jurisdiction  of  all  or  any  one  of  them  tem- 
porarily, and  for  a  purpose  wholly  exclud- 
ing the  idea  of  permanently  abiding  in  the 
state,  or  changing  her  home  port."  Again, 
in  Morgan  v.  Parhatn,  16  Wall.  471,  21  L. 
ed.  303,  the  facts  were  that  a  vessel,  the 
Frances,  was  brought  to  Mobile,  Alabama, 
which  was  duly  r^stered  at  the  port  of 
New  Y'ork,  under  the  ownership  of  the 
plaintiff,  according  to  the  acts  of  Congress. 
The  plaintiff  was,  and  had  since  remained, 
ft  citizen  of  New  York,  and  the  vessel  was 
the  property  of  the  plaintiff.  The  vessel 
was  assessed  as  personal  property  in  the 
city  of  Mobile.  Tbe  tax  remaining  unpaid, 
the  vessel  was  seized  by  the  collector  of  the 
city.  The  owner  brought  an  action  for 
trespass  against  the  collector  for  such  seiz- 
ure, and  the  collector  justified  by  virtue  of 
his  tax  warrant.  The  vessel  was  brought 
to  Mobile  in  1806.  From  that  time  until 
1870  *it  had  been  employed  as  a  coasting 
steamer  between  Mobile  and  New  Orleans. 
In  January,  1867,  the  vessel  was  regularly 
enrolled  at  the  custom  house  by  her  masttr 
as  a  coaster,  and  license  was  issued  in  1868 
and  1860  as  a  coaster,  and  the  Frances  was 
one  among  several  of  a  daily  line  of  steam- 
ers plying  between  Mobile  and  New  Orleans. 
The  captain  of  the  vessel  was  a  resident  of 
Mobile,  and  the  agent  conducting  the  busi- 
ness of  the  vessel  at  Mobile  was  resident 
there,  occupying  an  office  for  such  business, 
and  paid  the  persons  who  assisted  him,  but 
was  imder  the  control  of  his  superior  agent, 
residing  in  New  Orleans,  who  employed 
and  paid  the  captain.  A  wharf  and  o^co 
in  Mobile  were  occupied  for  the  use  of  the 
vessels.  They  transported  the  mails,  freight, 
and  passengers  between  Mobile  and  New  Or- 
leans. The  court  held  the  tax  was  invalid, 
and  said:  "The  fact  that  the  vessel  was 
physically  within  the  limits  of  the  city  of 
Mobile  at  the  time  the  tax  was  levied  does 
not  decide  the  question.  Thus,  if  a  traveler 
on  that  day  had  been  passing  through  that 
city  in  his  private  carriage,  or  an  emigrant 
with  his  worldly  goods  on  a  wagon,  it  is  not 
contended  that  the  property  of  either  of 
these  persons  would  be  subject  to  taxation 
as  property  Avithin  the  city.  It  is  conceded 
by  tbe  respective  counsel  that  it  would  not 

Digitized  byGoO* 


S14 


Wabhinotom  Sdfbkmb  Oodbt. 


hare  been.  On  the  other  hand,  this  Tcesel, 
although  a  vehicle  of  commerce,  was  not 
exempt  from  taxation  on  that  score.  A 
flteamboat  or  a  post  coach  engaged  in  a  local 
business  within  a  state  may  be  subject  to 
local  taxation,  iJthou^  it  oarzy  the  mail 
of  the  United  States.  The  commerce  be- 
tween the  states  maj  not  be  interfered  with 
by  taxation  or  other  interruption,  but  its 
instruments  and  vehicles  may  be.  It  is  not, 
therefore,  upon  this  principle  that  we  are 
to  de<ade  the  case.  ,  .  .  The  imposition 
in  this  class  of  cases  was  a  tax  upon  the  use 
of  the  public  waters  of  the  country,  and 
tended  unmediately  to  interfere  with  and 
to  obstruct  the  commerce  between  the 
states.  In  the  instance  before  us  the  tax 
was  upon  a  vessel  at  the  wharf.  It  was 
in  this  respect  as  if  a  tax  had  been  laid 
upon  lumber  or  cotton  lying  on  the  dock  at 
Mobile.  This  vessd  was  owned  by,  and  em- 
ployed in  the  service  of,  a  resident  of  the 
state  of  New  York.  It  was  primarily  and 
presumptiTdy  taxable  under  tiie  authori^ 
of  that  state,  and  of  that  state  only."  And 
again  the  court  concludes:  "It  is  the  opin* 
ion  of  the  court  that  the  state  of  Alabama 
had  no  jurisdiction  over  this  vessel  for  Uie 

furpose  of  taxation,  for  the  reason  that  it 
ad  not  become  incorporated  into  the  per- 
sonal property  of  that  state,  but  was  there 
temporarily  only,  and  that  it  was  engaged 
in  lawful  oommeroe  between  the  states, 
with  its  situs  at  the  home  port  of  New  Tork, 
where  it  belonged,  and  where  its  owner  was 
liable  to  be  taxed  for  its  value."  It  is  also 
said  that  it  was  immaterial  whether  the 
steamer,  the  Frances,  was  actually  taxed  in 
New  York  or  not;  she  was  liable  to  taxa- 
tion there.  Again,  in  Moran  v.  Neto  Or- 
leans, 112  U.  S.  69.  28  L.  ed.  663,  6  Sup. 
Ct.  Rep.  38,  a  municipal  ordinance  of  the 
city  of  New  Orleans  to  establish  the  rate  of 
license  for  ^rofeadons,  caUings,  and  other 
business,  which  assessed  and  directed  to  be 
collected  from  persons  owning  and  running 
towboats  to  and  from  the  Gulf  of  Mexico 
and  the  city  of  New  Orleans  was  adjudged 
to  be  a  relation  of  commerce  among  the 
states  and  uvalid.  It  will  be  observed  that 
the  first  two  cases  seem  to  put  the  invalidity 
of  the  tax  upon  the  ground  <tf  an  interfer- 
ence with  commerce  among  the  states,  the 
r^ulation  of  which  is  exclusively  with  Con- 
ifress ;  and  in  each  instance  the  vessels  were 
engaged  in  interstate  commerce,  and  were 
only  temporarily  in  the  ports  where  the  tax 
was  attempted  to  he  levied.  We  have  been 
unable  to  find  any  adjudication  of  the  Su- 
preme Court  of  the  United  Stata  q>ecifl- 
cally  determining  that  the  registry  of  the 
vesEwI  conclusively  fixes  its  sitiu.  The  reg- 
istry is  presumptive  evidence  of  such  situs. 
Counsel  have,  however,  referred  us  to  an  au- 
thority [RoherU  v.  Charlevoia  Twp.  60 
Mich.  197,  26  N.  W.  878)  which  seems  to 
determine  that  a  vessel  enrolled,  licensed, 
or  registered  under  the  United  States  navi- 
gatitm  lawa  does  not,  by  engaging  in  busi- 
naes  within  a  state,  become  subject  to  its 
taxing  power  if  the  owner  ia  a  nonresidmt. 
Again,  In  the  oaaa  of  /oAimm  t.  D«  Bar^ 
ML.B.A. 


Bm/a  Merchants  Line,  37  Fla.  499,  37  L.  R. 
A.  618,  19  So.  640,  the  facts  wesn  that  the 
vessel  was  owned  by  a  corporation  of  New 
Vork,  with  its  headquarters  and  chief  offiea 
in  the  city  of  New  York,  and  waa  duly  reg- 
istered in  the  custom  house  at  that  port,  aad 
a  tax  hod  been  regularly  levied  upon  tt  ia 
New  York.  The  New  York  eorporatioB 
maintained  a  line  of  boats  aa  St.  John's  riv- 
er for  a  portion  of  the  year,  engaged  in  the 
business  incident  to  steamboats  plying  upon 
a  river;  but  at  different  times  ue  vesseli 
went  to  any  other  waters  which  supported 
profitable  engagements,  and  were  engaged 
upon  waters  in  other  etates.  It  was  ad- 
judged that  the  state  <rf  Florida  could  not 
levy  a  tax  upon  the  veas^s,  the  court  ob- 
serving: **Under  the  admitted  facta  of  tbia 
case,  we  are  of  the  opinion  that  the  vessdi 
of  the  appellee  were  not  subject  to  taxation 
in  Duval  county.  The  vessels  were  owned 
by  a  New  York  corporation,  and  had  ac- 
quired a  situs  in  that  state  by  being  duly 
regiatered  in  the  port  of  New  Y<ak,  the  near 
est  to  the  residence  of  the  owner,  and  wen 
engaged  in  commerce  in  that  state,  where,  it 
is  conceded,  the  most  profitable  employment 
could  be  procured  for  them.  The  mere  fact 
of  being  employed  in  interstate  commerce 
would  not  exempt  them  from  taxation,  and 
we  do  not  say  that  r^stration  in  a  foreign 
port  and  nonresident  ownership  should  con- 
trol abstdutely,  but  such  ownership  aad 
r^stration  rnuler  then  primarily  and  pre- 
sumptively taxable  only  in  thdr  home  port." 
But  in  the  well-considered  case  of  Nationai 
Dndging  Co.  v.  Btate,  90.  Ala.  462,  12  Sa 
720,  the  facts  were  that  the  dredging  oom- 
pany  was  a  Delaware  corporation,  and  tlx 
tugboat  was  registered  at  Wilmington,  Dela- 
ware, and  afterwards  was  in  Mobile  bay  tat 
a  long  time,  engaged  in  dredi^ng  in  connec- 
tion with  otiier  scows  and  maehineTy  owned 
by  the  same  company.  The  contract  for 
dredging  was  with  the  government  of  the 
United  States.  The  court  observed  of  the 
tugboat  Curtis:  "...  A  special  con- 
sideration is  advanced  in  support  of  its  iKm- 
taxability.  It  is  a  seagoing  vessel,  pro- 
pelled by  steam,  and  entitled  to  r^stry  un- 
der statutes  of  the  United  States  at  the  port 
of  its  owner's  domicil.  As  a  matter  of  tart, 
it  is  ref^stered  at  the  custom  house  in  the 
ci^  of  Wilmington,  Delaware.  On  this  the 
contention  is  that,  that  being  home,  it  can- 
not be  taxed  elsewhere.  There  are  many 
cases  which  hold  that  such  vessel,  eigaged 
in  commerce  between  its  home  port  and  oth- 
ers, or  even  wholly  between  other  ports  than 
that  of  its  registry,  can  be  taxed  only  at  the 
port  of  r^stry.  It  is  not  our  purpose  to 
question  these  decisions;  it  is  not  necessarr 
that  we  should.  They  all  proceed  upon  the 
theory  tfaat  vessels  thus  engaged  are  never 
in  foreign  jurisdiction  except  temporarily, 
and  as  an  incident  to  the  commerce  to  which 
they  are  devoted,  and  hence  that  they  do 
not  and  cannot  acquire  a  situs  in  foreign 
porta  for  the  purpoeea  <rf  taxation.  Th«y  do 
not  become  incorporated  with  the  proper^ 
of  other  states  and  countries,  whidi  they 
toueh  iatermittently,  are  never  indefinitely 
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there,  nnd  their  buBinesB,  the  work  they  per- 
form, the  uses  to  which  they  are  put,  are  not 
(lone  and  performed  within,  and  are  not  lo- 
to,  the  foreign  state  or  country."  And 
the  court  concludes :  "The  question,  indeed, 
13  at  last  one  of  situs  in  fact,  and,  where 
this  is  shown,  neither  foreign  registry  nor 
forei^  ownership  is  of  any  consequence." 

Sound  reasons  exist  for  the  right  of  the 
■state  to  tax  these  vessels  that  are  permanent- 
ly here  transacting  local  business.  They  re- 
ceive the  full  protection  of  the  local  govem- 
TTient,  and,  if  mere  r^stry  in  another  port 
as  conclusive  against  the  right  to  tax  here, 
n  boat  can  operate  in  our  local  waters,  con- 
fined entirely  to  local  business,  and,  if  owned 
•elsewhere,  may  evade  all  taxation  in  this 
state.  Such  construction  should  not  be 
adopted  unless  imperatively  demanded  by 
-superior  authority.  Under  the  revenue  law 
-of  this  state,  personal  property  is  taxed  at 
its  situs,  and  without  reference  to  the  reai- 
-dence  of  the  owner. 

We  have  examined  the  evidence  in  the  rec- 
ord upon  the  exception  made  to  the  findinsrs 
•of  the  superior  ooiut,  and  fully  coincide 
■with  the  findings.  The  evidence  discloses 
that  for  from  four  to  seven  years  the  three 
tugs  have  been  at  Hoquiam,  inChehaliscoun- 
€y;  that  their  business  has  been  towing  in  the 
waters  of  Gray's  and  Willapa  harbors  in  this 
state ;  that  the  corporation  plaintiff,  for 
some  fifteen  years  last  past,  has  owned  and 
•operated  large  sawmills,  owns  large  areas 
of  timber  lands,  and  has  manufactuiw  from 


twenty  to  thirty  million  feet  of  lumber  an- 
nually; that  these  tugs  tow  vessels  usually 
from  Hoquiam  through  the  harbor  to  the 
ocean ;  that  all  contracts  of  towage  are  made 
by  the  captains  of  the  resoective  tugs,  who 
reside  at  Hoquiam;  that  the  crews  reside 
there ;  that  the  as&istant  secretary  and  man- 
ager of  the  company  resides  there;  that  all 
accounts  are  rendered  to  him  there ;  that  the 
captains  and  crews  are  paid  there;  and  the 
only  absences  of  the  tugs  from  these  har- 
bors shown  by  the  record  have  been  for  the 
purpose  of  repairs.  They  appear  to  have 
been  used  for  all  these  years  as  appurtenant 
to,  and  a  part  of,  the  lumbering  plant  and 
business  of  the  plaintiff  in  Chehalis  county. 
Upon  these  facts,  we  conclude  that  the  situs 
in  fact  of  the  three  tugs  is  in  Chehalis  coun- 
ty, and  that  there  was  a  valid  assessment 
levied  upon  their  value. 

The  objection  to  the  assessment  unon  the 
pipe  lines  and  reservoirs  has  been  considered, 
and  we  are  not  inclined  to  disturb  the  wm- 
elusion  of  the  superior  court  upon  such  as- 
sessment. We  do  not  think  the  objection  to 
the  right  of  the  officer  who  made  the  assess- 
ment to  his  office  can  be  made  here.  The 
record  shows  that  he  was  certainly  a  d« 
facto  assessor,  exercising  properly 'all  the 
functions  of  the  office. 

Thi  judgment  is  afirmed. 

Unnhmx,  Fvllerton,  and  Anders,  JJ., 

concur. 
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C^iarles  E.  HOGK)  et  <U.,  Exrs.,  etc.,  of  Henry 
J.  Fisher,  Deceased,  Plffs.  in  Err., 

V. 

Anderson  C.  HARTLEY. 

(  W.  Ta.  ) 

*  I..  A  personal  J  ad  vvent  upon  •■y 
csnae  of  action  met^s  and  ends  that 
cause  of  action,  and  thereafter  tbe  statute  of 
limitations  mns  agatDst  tbe  Judgment. 

If  a  defendant  once  a  resident  of 
state  departs  and  resides  oat  of  it  be- 
fore a  personal  JudgmCTt  against  htm,  the 
ttme  of  his  residence  abroad  will  not  excuse 
the  Judgment  from  the  statnte  of  limitations, 
tbougb  be  was  a  resldat  when  the  cause  of 
action  on  which  tbe  Judgment  rests  arose  or 
accrued. 

S.  If  before  both  the  birth  of  tbe  eanse 
of  action  and  the  accraal  of  the  rlgrht 
of  aetlon  a  resident  of  the  state  removes 
out  of  It,  bis  departure  and  residence  abroad 
will  not  save  the  action  from  the  statute  of 
1  imitations. 

*Headnotes  by  Bunhor,  3. 


?soTH. — As  to  effect  of  absence  from  state 
wtien  right  of  action  accrues,  on  statute  of  llml- 
tAtloas,  see  the  earlier  ease  lo  this  series  of  Ha- 
«on  V.  Union  Mills  Paper  Mfg.  Co.  <Ud.)  29  L. 
Bt.  A.  273. 

B*or  statute  excluding  defendants  wfao  become 
54  X.  B.  A. 


4.  Departure  from  and  residence  oat  of 
the  state  after  the  acomal  of  the 
riKht  of  notion  are,  of  their  own  force,  an 
obstruction  to  tbe  prosecution  of  such  rigbt 
of  action,  excusing  from  the  atatata  of  limi- 
tations. 

(December 'l.  1900.) 

ERROR  to  the  Circuit  Court  for  Jackson 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  enforce 
a  judgment  which  had  been  recovered  by 
plaintiffs'  testator  against  defendant.  Af- 
firmed. 

The  facts  are  stated  in  tJie  opinion. 
Mr.  Oliwles  E*  Hogs*  for  plaintiffs  in 
error: 

Statutes  providing  for  the  deduction  of 
the  time  of  absence  from  the  state  so  as  to 
avoid  the  running  of  the  statute  of  limita- 
tions have  been  passed  in  many  of  the  states, 
and  are  always  construed  so  as  to  advance 
the  remedy  of  the  creditor. 

Richej!  V.  Sinclair,  167  111.  184,  47  N.  E. 
364 ;  Leeds  Lumber  Co.  v.  HcMoorth,  98  Iowa, 


nonresidents  after  cause  of  action  accrues,  from 
benefit  of  statute  of  limitations,  see  Bates  v. 
Cullum  (Pa.)  S4      B.  A.  440. 

As  to  Interruption  of  statute  by  absence  from 
the  state  generally,  see  Stanley  v.  Stanley 
iOhIo)  8  L.  R.  A.  333,  and  note. 
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4G3.  07  N.  W.  383 ;  Weille  v.  Levy,  74  Mias. 
34,  20  So.  3;  Lee  v.  McKoy,  118  N.  C.  518, 
24  S.  E.  210;  Armfield  v.  J/oore,  97  N.  C. 
34,  2  S.  E.  347;  Ficklin  t.  Carrington,  31 
Gratt.  219. 

The  removal  of  the  defendant  from  the 
state  is  of  itself  an  obstruction  to  the  prose- 
cution of  the  action^  and  he  cannot  allege 
that  fluch  removal  he  did  not  obstruct  t£c 
plaintiff. 

Abell  V.  PefHuyltMHMa  Mut.  L.  InB.  Co.  18 
W.  Va.  400. 

Mr,  Jolua  H.  Riley,  for  defendant  in  er- 
ror; 

Hie  statute,  so  far  as  it  relates  to  obatruc- 
tions  caused  by  a  defendant's  having  darted 
from  the  state,  means  that,  being  a  resident 
when  the  cause  of  action  accrues  against 
him.  and  being  then  suable  in  the  state,  the 
defendant  shall  not,  in  computing  the  time 
in  which  he  must  be  sued,  have  the  benefit 
of  any  absence  caused  by  his  departure  after 
such  ri^ht  of  action  accrues  and  before  the 
expiration  of  the  period  limited  for  the  be- 
ginning of  suit. 

Embrey  v.  Jetntaon,  131  U.  8.  336,  33  L. 
ed.  172,  9  Sup.  Ct.  Bep.  776. 

It  cannot  be  said  that  defendant  obstructed 
Fisher  in  the  prosecution  of  his  suit  on  the 
original  contract  and  cause  of  action.  The 
fact  that  a  personal  judgment  was  entered  is 
the  answer. 

11  Enc.  PI.  A  Pr.  825;  Mahoning  County 
Bank'g  Appeal,  32  Pa.  160. 

The  judgment  merged  the  original  con- 
tract and  cause  of  action  thereon. 

1  Freeman,  Judgm.  S  216;  Carr  v.  Riach- 
er,  119  N.  Y.  117,  23  N.  E.  296. 

Fisher  could  have  sued  upon  his  judgment 
at  any  time  within  the  statutory  period. 

Bale  T.  Angel,  20  Johns.  342. 

The  cause  of  action  on  which  plaintiff.^) 
base  their  action  is  the  judgment  rondered 
in  favor  of  their  testator  nearly  thirteen 
years  before  their  proceeding  was  be^n,  and 
that  long  after  Hartley  ceased  to  reside  in 
the  state.  It  cannot  be  said  that  plaintiffs 
or  their  testator  have  been  obstructed  in  the 
prosecution  of  their  action  by  reason  of  the 
departure  of  the  defendant. 

Walah  T.  BehillMg,  SS  W.  Va.  108,  10  S. 
E.  54. 

BrmaBon.  J.*  delivered  the  o^nlon  of  the 
court: 

On  the  12th  of  August,  1881,  Fisher,  then 
in  life,  recovered  a  personal  judgment 
against  Hartley ;  and  on  the  4th  day  of  May, 
1894,  Hogg  and  Campbell,  executors  of  Fish- 
er, thought  an  action  of  debt  in  the  circuit 
court  of  Jackson  county  upon  said  judg- 
ment against  Hartley,  and  he  pleaded  the 
statute  of  limitations,  and  to  that  plea  the 
jdaintiffs  filed  a  replication  setting  up 
"that,  before  the  right  of  action  in  the  prem- 
ises in  the  derlaration  allied  accrued  to 
the  plaintiffs,  the  said  defendant  resided  in 
this  state,  and  resided  therein  when  the  lia- 
bility was  contracted  upon  which  the  judg- 
ment sued  on  in  this  action  is  founded,  and 

that  on  the  day  of  ,  1880,  the  said 

defendant  departed  and  removed  out  of  said 
ML.IL  A. 


state,  and  that  the  defendant  continued  t.-> 
remain  and  reside  out  of  this  state  until  thi'' 

  day  of   ,  1894;  and  the  plaintiff* 

further  say  that  the  defendant  returned  in- 
to this  state  on  the  day  of  ,  1894. 

And  that  the  plaintiffs  commenced  this  ar- 
tion  on  the  4th  day  of  May,  1894,  and  so.  de- 
ducting the  time  the  said  defendant  rt- 
malned  out  of  this  state  as  aforesaid,  the 
said  sevei  a1  causes  of  action  in  the  declani> 
tion  mentioned  did  accrue  to  the  said  plain- 
tiffs within  ten  years  next  before  the  com- 
mencement of  this  suit."  The  court  after- 
wards struck  this  replication  out  of  the  ease 
ns  presenting  no  answer  to  the  plea  of  the 
statute  of  liraitatifHis,  and,  judgment  having 
been  rendered  1^  the  court  upon  facts  agreed 
in  fa%-w  of  the  defendant,  fisher's  executor* 
ha^  e  brought  the  case  to  this  court. 

The  case  turns  entirely  upon  the  question 
whether  the  court  was  right  in  striking  out 
said  special  replication.  It  will  be  obserreil 
that  ttiat  replicaticm  does  not  state  that  on 
the  I2th  day  of  August,  1881,  Hartley  re- 
sided in  this  state,  but,  on  the  contrary,  it 
states  and  admits  that  he  removed  out  of 
the  state  in  1860.  This  suit  is  based  atone 
on  the  judgment,  and  on  it  the  statute  nf 
limitations  commenced  to  run  the  injitant 
it  was  rendered.  Before  that  judgment  was 
rendered  Hartley  had  ceased  to  reside  in  this 
state.  That  replication  says  that  Hartler 
resided  in  the  state  when  the  liability  *a> 
contracted  upon  which  the  judgment  va> 
founded,  and  thus  seeks  to  introduce  as  a 
material  element  tn  the  case  that  fact:  bnt 
it  is  wholly  immaterial.  No  matter  whnt 
the  cause  of  action  on  which  that  judgment 
rested,  the  law  is  well  settled  that,  whatewr 
that  cause  of  action  was,  it  is  merged,  closed, 
and  drowned  in  that  personal  judgnieni: 
for,  when  a  personal  judgment  is  rendered 
upon  any  cause  of  action,  that  cause  can- 
not be  again  made  the  subject  of  a  suit,  anil 
the  judgment  is  thereafter  the  sole  te^t  of 
the  ripht-s  of  the  parties, — constitutes  a  neir 
debt,  of  the  highest  dignity,  closing  the  stat- 
ute of  limitations  on  the  original  cause  of 
action.  Such  is  the  fjeneral  law.  1.^  Am.  A 
Enf;.  R'nc.  Law,  p.  336;  Freeman.  Judcm.  it 
215-217.  By  the  judgment  the  debt  is 
"changed  into  a  matter  of  record  and  merjied 
in  the  judgment,  and  the  plaintifTs  remedy 
is  upon  the  latter  security  while  it  remaiDS 
in  force."  "The  original  claim  has.  by  be- 
ing surd  upon  and  merged  in  the  judgment, 
lost  its  vitality  and  expended  its  force  and 
effect."  Black.  Judgm.  %  C74.  It  is  plain, 
therefore,  that  the  residence  in  the  state  of 
Hartley  at  the  time  of  the  accrual  of  the 
original  cause  of  action  on  which  the  judg- 
ment is  based  cannot  save  the  plaintiffs  from 
Ibc  statute  of  limitations.  To  escape  the 
statute  of  limitations,  Hartley  must  have  re- 
sided in  the  state  on  the  date  of  the  judu- 
ment,  for  then  this  new  debt  and  its  rii^ht 
of  action  arose  and  accrued ;  and  on  that 
date  he  was  not  a  resident,  lliat  sud  is  the 
true  view  (that  is,  that  the  date  of  the 
judgment  is  the  crucial  point  as  to  resi- 
dence) is  further  fortified  by  the  considera- 
tion that  chapter  104  of  the  Code  ^ves  limir 
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tations  on  notes  and  other  cauaee  of  person- 
al action,  while  ch^>ter  139  prescribes  limi- 
tation to  a  judgment,  shoiwing  that  when 
there  is  a  judgment  that  limitation  applies, 
not  the  limitation  ^plicable  to  the  original 
cause  of  action.    Hartley  being  a  nonresi- 
dent at  the  time  of  the  birtih  of  the  demand 
and  the  accrual  of  the  tight  of  action,  the 
exception  from  the  statute  of  limitations 
that  where  the  cause  of  action  shall  accrue 
against  a  perscm  who  had  before  resided  in 
this  state,  "if  such  person  shall  iny  departing 
without  Uie  same,  or  by  absconding  or  con- 
cealing hiniB^,  or  1^  any  other  indirect 
ways  or  means,  obstruct  the  prosecution  of 
such  right   .   .   .   the  time  that  such  ob- 
struction may  have  continued  shall  not  be 
computed,"  cannot  save  the  jplaintifTs'  de- 
mand  from   tha   statute   of  limitations. 
Walsh  V.  BchiUins,  33  W.  Va,  IM,  10  S.  E. 
64,  holds  that  where  the  defendant,  though 
once  a  resident  of  the  state,  removes  out 
of  the  state  before  the  accrual  or  birth  of 
the  cause  of  action,  such  removal  does  not 
bring  him  within  the  exception  specified  in 
the   statute  just  quoted.    So,  also,  holds 
Kmbmy  v.  Jemiaon,  131  U.  8.  336,  33  L.  ed. 
172,  9  Sap.  Ct.  Bep.  776,  construing  the  Vir- 
ginia statute  precisely  the  same  as  ours. 
Bo,  in  effect  Ifcffleboicer  v.  Detriok,  27  W. 
Va.  16.   Hartley  had  removed   from  t3ie 
state  before  the  birth  of  the  present  cause 
of  action,  and  before  right  of  action  thereon, 
both  being  in  this  case  the  same  instant. 
The  origin  and  accrual  of  the  cause  of  action 
being  simultaneous,  we  need  not  discuss  the 
conflict'  of  opinion  between  the  cases  of  Em- 
breji  V.  /emtmm,  which  holds  that,  to  bring 
a  party  witiiin  the  exception  of  the  statute, 
he  must  be  a  resident  of  the  state  at  the  ac- 
crual or  maturity  of  the  right  of  action,  and 
that  if  a  resident  at  the  birth  of  the  cause 
of  action,  but  not  at  the  accrual  or  maturity 
of  right  of  action,  he  does  not  come  witliin 
the  excepticm,  and  Heffiehower  v.  Detrick, 
which  huds  that  if  a  party  la  a  resident 
at  t^e  birth,  but  removes  before  t^e  accrual, 
of  the  cause  of  action,  he  does  come  within 
the  exception.   .1  think  the  replication  was 
properly  stricken  out,  as  presenting  no  an- 
swer to  the  plea  of  the  statute. 

It  is  objected  that  the  replication  is  bad, 
also,  because  it  does  not  affirmatively  allege 
tha,t  the  removal  of  Hartley  from  the  state 
did  in  fact  obstruct  tiia  prosecutiw  of  the 
plaintifTs'  action.  I  think  this  ia  no  objec- 
tion to  the  replication,  because,  as  held  in 
Cheatham  v.  Aistrop,  97  Va.  457,  34  8.  E. 
57,  and  Ftcklin  v.  Carringion,  31  Gratt.  219, 
the  "removal  of  a  judgment  debtor  from  the 
state  ia  of  itself  an  obstruction  to  a  suit  to 
enforce  the  judgment,  and  the  statute  of 
limitations  does  not  run  against  the  judg- 
ment while  the  debtor  remains  out  of  the 
state."  Hie  statute  itself  seems  to  confirm 
tbia  COTstruction,  in  the  fact  that  it  mentions 
departure  from  the  state,-  absconding,  and 
concealing  as  specific  grounds  of  obstruction 
of  tbe  right  <A  acti<m  excusing  from  the  oper- 
ation of  the  statute,  and  then  adds  "or  by 
anv  other  ways  or  means  ohetruet  the  prose- 
cution of  such  right,"  thus  plainly  int«ading 
^  Ijw  R.  A. 


to  say  that  suc^  departure,  absconding,  or 
concealing  himself  shall  per  ae  be  regarded 
as  obstruction  of  the  prosecution  of  aetitm, 
excusii^  frtnn  the  bar  of  the  statute.  There- 
fore we  affirm  the  judgment  of  the  Ctrvuit 
Court, 


M.  L.  GRAY,  Appt., 

V. 

BALTIMORE   BUILUING  &  LOAN  AS- 
SOCIATION. 

(  W.  Va.  ) 

*1.  Wklle  a  balldiav  usoelatton  mar 
flx  a  mlaliaam  preail«i  payable  In  ad- 
vance or  In  periodical  Instalments,  such  pre- 
mlntn  must  be  a  lump  sum,  certain  and  defi- 
nite, and  not  a  percentage  payable  Indeflnltelr 
at  fixed  periods. 

2.  A  pereeatave  payable  ladeflaltely 
at  Uxed  periods  Is  Interest,  and  altbougb  It 
be  called  "premium,"  and  la  in  addition  to  tbe 
legal  rate  of  Interest  already  cbarged.  It  Is 
nsurloQS,  and  stkould  be  expunged  from  tbe 
accooat, 

{April  81.  1800.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Kanawha  County 
sustaining  a  demurrer  to  her  bill  filed  to  en- 
join tbe  sale  of  her  property  for  failure  to 
comply  with  her  contract  with  the  defend- 
ant associatitm.  Reoeraed. 
The  facts  are  stated  in  the  opinion. 
Jfr.  J.  W.  Kennedy  for  appellant. 
JUesart.  Flonrnor,  Priee*  ft  Smltk  and 
iTory  O.  Jordan  for  appelleei 

Dent,  J,,  delivered  the  opinion  of  the 
court: 

M.  L,  Gray,  on  the  10th  day  of  December, 
1897,  filed  her  bill  in  the  circuit  court  of 
Kanawha  county  against  the  Baltimore 
Building  &  Loan  Association,  alleging  that 
she  borrowed  the  sum  of  $800  from  such  as- 
sociation on  the  8th  day  of  March,  1895,  and 
the  association,  for  the  purpose  <rf  evading 
the  usur^  laws,  required  her,  as  a  mere  shift 
and  device,  to  become  the  ostmsible  owner 
of  eight  shares  of  stock  in  such  association, 
of  the  par  value  of  $100  each,  and  to  exe- 
cute a  bond  and  a  deed  of  trust  on  her  prop- 
erty to  secure  the  same.   Sho  was  also  re- 

•Headnotes  by  Dnrr,  3. 

Nora. — For  other  cases  In  this  aeries  as  to 

osury  upon  loans  by  building  and  loan  associa- 
tions generally,  aee  note  to  Reeve  v.  Ladlea* 
Bldg.  Asso.  Perpetual  (Arte.)  18  L.  R.  A.  129; 
Pioneer  Hav.  &  L.  Co.  v.  Cannon  (Tenn.)  83  L. 
R.  A.  112 :  Falls  v.  United  States  Sav.  Loan  ft 
Bldg.  Co.  (Ala.)  24  L.  R.  A.  174;  Bennett  v. 
Eastern  Bldg.  &  L.  Asao.  (Fa.)  S^L.  R.  A.  595 ; 
Smoot  V.  People's  Perpetual  Loan  &  Bldg.  Asso. 
(Va.)  41  L.  R.  A.  G89 ;  Iowa  Sav.  &  L.  Asso.  v. 
Heldt  (Iowa)  43  L.  R.  A.  6S9 :  nod  Borrowers' 
A  Investors'  Bldg.  Aesc  T.  Eklund  (111.)  62  L. 
B.  A.  637. 

As  to  fixed  prenlnms  or  fixed  minimum  of  pre- 
miums la  building  and  loan  associations  as  as- 
nry,  aee  McCanley  v.  Worklngman's  Bldg.  ft 
8av.  Aaao.  (Tenn.)  80  L.  R.  A.  244,  and  note. 
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quired  to  pay  50  cents  each  per  month  for 
dues,  interest,  and  premiums  per  share,  and 
10  cents  per  montn  per  share  for  expense 
fund,  making  her  monthly  payments  $18.80, 
in  addition  u>  $1  per  share  as  a  preliminary 
fee.  On  failure  to  pay  up  her  dues,  interest, 
and  premium,  the  whole  sum  was  to  beocHne 
doe,  and  her  property  liable  to  sale.  She 
paid  into  the  association  the  sum  of  $133, 
and  interest  to  March  30,  1896,  and  stopped 
when  the  association  claimed  a  balance  due 
from  her  of  $930.45,  and  had  her  property 
advertised  for  sale  the  11th  day  of  Decem- 
ber. 1897.  She  prayed  an  injunction,  and 
that  the  claim  be  purged  of  its  usury.  The 
injunction  was  granted.  The  defendant  ap- 
peared and  demurred  to  the  bill.  The  cir- 
cuit court  sustained  the  demurrer,  and  dis- 
missed her  bill,  and  thereupon  she  appealed. 

The  sole  question  presented  to  this  court 
is  as  to  whether  the  circuit  court  erred  in 
sustaining  such  demurrer.  The  defendant 
insists  that  while  the  bill  allies  that  the 
plaintiff  Was  only  a.D  ordinary  borrower,  and 
the  whole  transaction  was  under  a  building 
form  merelj  as  a  device  to  evade  the  usury 
laws,  the  exhibits  filed  dearly  refute  this 
allegation,  and  show  the  bona  fides  of  the 
transaction  as  the  usual,  ordinary  building 
association  armngement,  exempted  from  the 
'Operation  of  the  statutes  against  usury.  The 
association  is  a  corporation  of  Maryland,  do- 
ing business  through  agents  in  this  state, 
and  ordinarily  its  contracts  between  itself 
and  stockholders  would  be  subject  to  the 
laws  of  Maryland,  at  least  to  the  extent 
they  are  not  repugnant  to  the  laws  of  this 
stata  It  has  been  held  by  the  court  of  ap- 
peals of  Maryland  that  to  exempt  building 
associations  from  the  general  usury  laws  is 
class  legislation,  and  repugnant  to  tlie  Con- 
stitution of  the  state,  and  that  the  legisla- 
ture has  no  such  power.  Citvietia'  Seouritjf 
d  LfMid  Co.  v.  Vkler,  48  Md.  45S.  It  was  al- 
so held  in  the  case  cited  that  "where  a 
shareholder  in  a  corporation  executes  a 
mortgage  to  such  corporation  to  secure  a 
loan,  on  which  he  agrees  to  pay  interest  at 
the  legal  rate  weekly  during  the  continuance 
of  the  mortgage,  and  also  a  premium  of 
twenty-ftve  cents  weekly  on  each  of  hia 
shares  of  stodc,  making  in  all  9}  per  cent  in- 
terest on  the  money  loaned,  such  charge  is 
usurious."  In  this  case  Mrs.  Gray  is  re- 
quired to  pay  50  cents  per  month  premium, 
and  50  cents  per  month  interest,  making  12 
per  (%ntum.  In  the  case  of  Qeiger  v.  Eighth 
German  Bldg.  Aaao.  68  Md.  569,  the  same 
court  held  Uiat  a  premium  of  30  cents  per 
share,  payable  weekly,  amounting  to  more 
than  the  legal  rate  of  interest,  was  usurious. 
In  its  o^nnion  the  court  says;  "It  Is  not 
called  interest,  but  is  called  premium,  but  it 
is  manifestly  intended  for  interest,  and  is 
an  invasion  of,  and  in  violation  of,  law." 
Again:  "In  this  case  the  word  'premium' 
and  charge  for  it  can  only  be  r^)[arded  as 
meaning  interest,  and  to  the  extent  that  the 
charge  exceeds  the  rate  of  6  per  centum  it 
cannot  be  allowed."  Hie  conclusion  reached 
is  that  it  is  usurious  to  have  the  premium 
talce  the  form  of  a  percentage,  payalde,  as 
J>4  U  H.  A. 


interest  is  paid,  indefinitely,  so  long  as  fhs 
loan  continues;  that  such  method  of  todog 
the  premium  is  but  an  evasitm  of  the  Ian 
against  usury,  for  the  purpose  of  obtaining 
a  greater  rate  of  interest  than  the  legu 
rate ;  that  the  amount  of  the  premium  prop- 
er should  be  fixed  uid  determined  as  a  buQc 
sum  at  the  time  o(  the  building  er  bonoir- 
ing,  and  then  it  can  be  divided  into  instal- 
ments, to  be  paid  periodically.  To  Ax  the 
premium  at  the  rate  of  50  cents  per  moDth, 
payable  monthly,  for  an  indefinite  period,  in 
addition  to  the  regular  rate  of  interest  st 
the  same  percentage,  is  nothing  more  thu 
doubling  vxe  rate  of  interest. 

Since  writing  the  foregoing,  I  have  been 
furnished  the  decision  of  ue  court  of  appeals 
of  Muylaad  in  the  ease  of  White  v.  WU- 
Uama,  90  Md.  719,  45  Atl.  1001,  assignee  of 
this  same  defendant,  holding  that  prior  to 
chapter  321  of  the  Acta  of  the  Legislature  <rf 
Marvland  of  1894,  in  effect  April  6,  1894,  to 
fix  tne  premium  in  shape  of  percentage,  was 
usurious;  thus  adhering  to  the  case  of  Gti- 
ger  r.  Eighth  Oerman  Bldg.  Atso.  cited. 
lAe  court  did  not  pass  on  the  effect  tiie  set 
would  have  on  cases  arising  after  its  ps»> 
sage,  although  an  inference  might  be  drawn 
from  the  opinion  that  after  the  passage  of 
the  act  the  premium  could  be  fixed  in  the 
shape  of  a  percentage.  The  language  of  the 
act,  as  quoted,  is  that  "instead  of  receiving 
the  whole  amount  of  said  pronium  in  ad- 
vance, or  deducting  the  whole  amount  of  said 
premium,"  the  buUding  association  may  re- 
ceive the  same  in  we^y,  monthly,  or  endi 
other  instalments  as  may  be  agreed  opoa. 
But  it  does  not  follow  that  the  premlom 
msy  take  the  form  of  a  percentage,  payable 
indefinitely,  nor  does  it  preclude  the  ioeathst 
the  premium  must  be  first  fixed  in  amount 
by  the  Iiy-laws,  and  tiien  be  divided  into  pe- 
riodical instalments.  In  Endlieh,  Bldg.  At- 
so.  ( S  407 )  it  is  said :  "The  statuttt  au- 
thorizing the  reservation  of  premiums  have 
in  general  been  understood  to  mean  a  defi- 
nite sum  for  the  whole  period  of  the  losn, 
and  not  anything  whatever  that  the  parties 
in  their  contract  may  choose  to  denominate  « 
bonus  or  premium."  In  Thompson,  BIdfr. 
Arao.  (p.  104)  it  is  said:  "The  legislative 
intention  in  allowing  premiums  was  to  can- 
ter on  the  association  an  equitable  and  pr(rf- 
itable  method  of  selecting  its  borrowers  hy 
requiring  of  them  a  bonus.  So,  if  the  asso- 
ciation disregards  this  intention,  and  by  any 
form  increases  the  interest,  the  courts 
promptly  restrain  any  such  practice,  and 
compel  it  to  refund  any  such  overcharpe." 
The  premium  in  this  case  seems  to  be  fixed, 
not  for  the  purpose  of  providing  a  bonus, 
but  merely  as  a  subterfuge  to  double  the  rate 
of  interest.  It  having  been  held  that  the 
loans  of  the  defendant  prior  to  the  6th  of 
April,  1894,  were  usurious,  and  such  holding 
destroying  the  mutuality  of  the  association, 
it  would  be  inequitable  to  require  this  jdain- 
tiff  to  abide  by  her  contract,  and  pay  this 
percentage  premium,  although  it  should  be 
determined  not  to  be  usurious  under  the  lat* 
er  enactment. 

It  is  eminently  pro^  la  thb  mm  Oat 
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the  lawB  of  Ibxyland  should  prOTail,  as  th^ 
an  in  no  wise  repugnant  to  Uie  laws  of  this 
state,  and  all  bonrowers  and  shareholders  of 
suoh  association  should  be  placed  on  the 
sajne  fooUog,  and  only  required  to  settle 
with  the  association  on  the  same  baaisi.  Nor 
could  a  different  conclusion  be  reached  un- 
der the  statutes  of  this  state.    Section  26, 
«faap.  54,  Code,  provides  that  "every  such  as- 
sociation shall  have  the  power  to  provide 
by  its  by-laws  for  selling  to  the  stockholders 
who  shall  bid  the  high^  premium  ther^OT 
the  money  in  the  treasnry,  or  in  default  oi  bid- 
ders at  or  above  a  minimum  premium  may 
award'toa  member  the  value  of  any  shares 
held  by  him  less  such  minimum  premium,  the 
minimum  premium  and  the  moue  of  making 
the  award  to  be  fixed  by  the  by-laws.  Or  such 
assoeiaticHi  may  charge  and  receive  the  pre- 
mium bid  by  a  stodcholder  for  the  priority 
of  right  to  sodb  loans  in  periodical  instal- 
mcnti,  but  the  by-laws  of  every  association 
ehall  set  forth  whether  the  premium  bid  for 
the  prior  ri^t  to  a  loan  shall  be  deducted 
therefrom  in  advance,  or  be  paid  in  periodi- 
■cal  instalments."    This  provision  does  not 
authorize  the  minimum  premium  to  be  fixed 
at  a  percentage  on  the  amount  borrowed,  to 
be  paiddurinff  an  indefinite  period;  for  such 
would  be  noubing  more  than  increasing  the 
r&te  of  interest  frtnn  8  to  12  per  eeotum. 
But  the  law  requires  that  the  premium 
slicrald  bo  fixed  at  a  lump  sum,  commonly 
known  as  a  "bonus,"  and  then  it  may  be  de- 
ducted in  advance  from  the  principal  or  paid 
in  periodical  instalments.    For  instance,  if 
euch  premium  is  fixed  at  tlO  on  the  $100,  it 
can  be  deducted  or  be  divided  into  ten  equal 
ajinual  instalments  of  $1  each,  or  100  equal 
monthly  instalments  of  10  cents  each.  Thus, 
the  borrower  knows  just  what  premium  is 
required  of  him.   Bat  where  the  premium 
is  an  increased  interest  percentage,  indefl- 
nite  in  time,  he  ia  at  the  mercy  of  the  asso- 
ciation, and  may  be  required  to  pay  the 
fuune  until  his  dues  alone  are  suffleient  to 
cancel  the  loan.   In  the  present  case,  al- 
though Mrs.  Gray  had  paid  in  $132,  she  raly 
i-eeeives  credit  for  the  amount  of  her  dues 
aM  of  the  time  of  their  payment,  to  wit,  $44, 
being  the  one  third  thereof,  the  other  two 
thirds  being  retained  by  the  association  as 
though  it  were  interest,  and  not  to  be  ac- 
counted for;  and  in  addititm  she  is  charged 
the  further  sum  of  $184.40  for  the  further 
time  elapsed,  composed  of  $84  interest,  $84 
premium,  and  $8.40  fines,  for  which  she  gets 
no  credit  on  her  indebtedness,  but  it  all  goes 
into  the  earnings  of  the  association,  from 
which  she  is  allowed  no  dividend ;  thus  being 
denied  the  right  of  a  shareholder  or  partici- 
|Mttor  in  tiiB  sodal  funds.   One  ci  the  main 
justifleations  for  building  associatiws  is  the 
fsbCt  that  the  earnings  are  social  assets,  to  be 
<livided  among   the   membership,   so  that, 
while  a  borrowing  member  is  required  to  pay 
interest,  premium,  and  fines,  a  large  portion, 
l>c^ing  an  equal  share  thereof,  is  returned  to 
hizn  in  the  shape  of  dividends.    Mrs.  Gray, 
receiving  no  dividends,  make*  oat  a  jnima 
04  L.K.A. 


facie  caae  of  usury,  without  r^wrd  to  the 
manner  of  the  payment  of  the  premium.  The 
prospectus  of  Uie  asaociation  filed  herehi  as 
Its  fy-laws  provides  for  the  quarterly  divi- 
sion of  the  profits,  md,  although  Mrs.  Gray 
was  a  mamber  in  good  standing  for  about 
four  quarters,  she  was  not  allowed  any 
share  in  sut^  quarterly  division.  Why  this 
omission  the  bill  does  not  disclose.  The  pre- 
sumption is,  in  the  absence  of  other  racplana- 
tion,  that  she  was  treated  merely  as  a  bor- 
rower, and  not  as  a  shareholder.  Being 
such,  she  has  paid  or  been  charged  with  12 
per  centum  interest  per  annum,  payable  in 
monthly  payments;  which,  without  further 
explanation,  rraders  the  loan  usurious,  and 
the  demurrer  to  the  bill  ahoold  have  been 
overruled.  In  the  case  of  Archer  against 
this  same  association  (45  W.  Va.  37,  30  S. 
E.  241 ) ,  this  court  held  tiiat  "building  asso- 
ciations are  authorized  to  adopt  by-laws  fix- 
ing a  minimum  premium  at  whidi  to  award 
loans  to  their  members,  such  premiums  to 
be  deducted  from  the  loans  in  advance  or 
paid  in  periodical  instalments.**  This  is 
merely  declarative  of  the  statute,  and  does 
not  in  any  wise  conflict  thereiwitii.  In  the 
opinion  I  sought  to  hold  that  the  premium 
could  only  be  charged  once,  and  that  Mrs. 
Archer  could  not  be  required  to  pay  the 
monthly  premiums  assessed.  My  associates 
were  of  a  different  opinitm,  and  held  her 
bound  for  such  payments.  The  question  did 
not  then  present  itself  in  the  exact  form  that 
it  does  in  the  present  case,  or  the  court 
would  have  proteMy  vienrad  it  in  the  same 
light. 

The  question,  then,  being  whether  the  as- 
sociation had  the  right  to  fix  a  minimum  pre- 
mium to  be  paid  in  instalments,  the  answer 
was  in  the  afBrmative.  The  present  ques- 
tion is,  Has  the  association  the  right  to  fix  a 
minimum  premium  at  a  certain  percentage 
m  the  amount  borrowed,  payaUe  indefinite- 
ly at  fixed  pmriodsT  In  other  words,  under 
the  name  of  "premium,*'  to  increase  the  rate 
of  interest  T  If  such  is  the  case,  the  asso- 
ciati<m  could  not  be  guilty  of  talcing  usury, 
it  matters  not  bow  high  its  rate  of  interest 
might  be  fixed,  so  the  word  "premium"  Is 
substituted  for  the  word  "interest."  To  de- 
mand 12  per  centum  intereet  would  be  usury, 
but  to  demand  6  per  cent  intereet  and  6  per 
cent  premium  would  not  be  usury.  Such 
an  eva«on  ia  too  transparent  to  escape  con- 
demnation, and  cannot  for  a  moment  be  up- 
held. And  if  there  is  any  language  in  the 
Archer  Gate  that  leads  to  such  a  eonclnsion 
it  is  disapproved.  A  minimum  premium 
may  be  fixed  under  the  law,  but  it  must  be 
a  lump  sum,  certain  and  definite,  whl^  may 
be  paid  in  advance  or  in  periodical  instal- 
ments. Under  the  pretense  of  fixing  such 
premium,  the  legal  rate  of  interest  may  not 
be  increased  indefinitely.  To  allow  such  to 
be  the  law  would  permit  the  association  to 
charge  Mrs.  Gray  both  premium  and  inter- 
est until  her  payment  of  dues  canceled  her 
indebtedness,  when  she  would  have  wad  into 
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the  associatioa  fw  the  nw  of  $800  three  The  decree  ia  reveraed,  and  the  demni-rer  j 

time*  that  amount,  or  $2,400,  while  denied  to  the  Inll  orerruled,  and  Uie  cause  remuid- 

the  right  to  participate  in  the  profits  other*  ed.  I 

wise  duBsipated.   Such  a  ooatract  is  usuri-  I 

oua  and  unconscionable.  Rehearing  denied. 


KENTUCKY  COURT  OP  APPEALS. 


T.  H.  JOHNSON  et  al.,  A-ppta., 

V. 

Charles  B.  WILLIAMS'S  ADMINISTRA- 
TOR. 

<  Kj  y 

1.    A  sheriff  !■  liable  on  Ills  bond  for  the 

kttllng  by  a  deputy  of  a  tblrd  person  uuder 
tbe  mistaken  belief  that  tie  is  one  for  wbose 
arrest  on  a  duuge  at  felony  he  has  a  warrant, 
and  that  tbe  kllllns  la  neceaaary  to  prevent 
his  escape,  where  the  statute  provides  that 
tbe  sherlfT  shall  be  liable  on  his  bond  for  any 
misconduct  or  default  of  his  deputies. 
%,  PvBltlve  dmaiases  mniiot  be  awards 
ed  asaluat  m  sherlfra  bond  for  the 
wroufcful  act  of  the  sherllTB  deputy  In  killing 
a  third  person  under  the  mistaken  belief  that 
ho  is  a  felon  for  whose  arrest  the  deputy  has 
»  warrant,  and  that  the  killing  Is  necessary 
to  prerait  bis  escape. 

(Bununn,  J.,  OUtenU.} 

(June  14,  1901.) 

APPEAL  defendants  from  a  judnnent 
of  the  Circuit  Court  for  Hickman  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  hold  the  defendant  sherifT  liable  on  his 
bond  for  the  wron^ul  act  of  his  deputy  in 
killing  plaintiff's  intestate  while  attempt- 
ing to  prevent  his  escape  from  arrest  under 
a  warrant  which  they  oeld  against  a  third 
person.  A^rmed. 

The  facts  are  stated  in  the  opinion. 
Miasrit.  J.  O.  Flovrnor,  Robertson  ft 
Thomas,  and  R.  T.  Tyler  for  appellants. 

Messrs.  John  W.  Ray  and  Bhelbenme 
ft  Ka^e  for  appellee. 

Paynter,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  instituted  by  the  appellee 
aifainst  the  appellant  T.  H.  Johnaon.  sher- 
iff, and  the  sureties  in  his  bond,  for  the  al- 
leged negligent  killing  of  the  intestate, 
Charles  Williams,  by  two  of  his  deputies. 
Dave  Browder  murdered  a  nen-o.  Ernest 
Johnson  and  H.  C.  Judge  were  deputies  un- 
der Johnson,  and  were  sent  to  arrest  him  for 
the  crime  which  he  had  committed.  They 
went  tii  Casye,  a  small  village,  where  Brow- 
der seems  to  have  lived,  with  the  Tiew  of  ac- 

NoTB. — For  another  case  in  this  series  as~^ 
liability  of  sheriff  for  wrongful  killing  of  person 
by  deputy,  see  Brown  v.  "Weaver  (Mlsa)  42  L. 
B.  A.  423. 

As  to  liability  on  official  bonds  generally  for 
Irespasses  or  unauthorized  acts  done  colore  of- 
licit,  see  note  to  McLendon  v.  State  use  of  Ken- 
nedy- (Tenn.)  21  L.  R.  A.  73S :  and  State  use  of 
Cocking  v.  Wade  (Md.)  40  L.  R.  A.  628. 
54  L.  R.  A. 


complishiog  his  arrest.  It  was  there  as- 
certained that  he  had  gone  to  Moscow,  a 
near-by  village,  to  see  his  father,  as  he  said 
he  would  not  surrender  until  he  had  ft  con- 
sultation with  him.  It  was  thought  prob-  | 
able  that  he  would  return  to  Casye.  So  the  I 
parties  started  in  the  night-Ume,  with  the  j 
view  of  apprehending  him.  Johnson  and 
Judge  went  to  a  point  where  the  Moscow  j 
road  crosses  another  one.  Shortly  after 
reaching  that  crossing  two  men  were  discov- 
ered approaching  in  a  bu^y,  leading  behind 
them,  a  gray  horse.  The^eputies  had  been 
informed  that  Browder  was  riding  a  grar 
horse.  and  they  also  claim  that  they  thought 
tliey  recognized  the  voice  of  one  of  the  par- 
ties as  being  his.  The  deputies  claim  they 
halted  them  as  they  approached,  and.  in- 
stead of  stopping  the  speed  of  the  horse,  they 
increased  it.  and  after  the  buggy  had  passed 
them  they  fired,  with  the  intention  of  pre- 
^-rating  Browder's  escape.  It  turned  ont 
that  he  was  not  in  the  buggy,  but  a  youn^ 
man  the  name  of  Campbell,  and  wiih 
him  was  Charles  Williams.  One  shot  took 
effect  in  Williams's  head,  from  which  he 
shortly  thereafter  died.  Campbell  testified 
that  as  soon  as  the  deputv  sherifTs  cried 
"Halt"  he  hollowed  "Whoa"  to  his  mare, 
and  about  that  time  the  deputies  began  to 
fire  on  them.  There  is  also  some  teattnunn' 
tending  to  show  that  the  ball  which  killetl 
Williams  entered  his  forehead.  The  whole 
defense  is  based  upon  the  idea  that  the  depu- 
ty sheriffs  had  the  right,  if  it  was  necessary 
to  do  so  to  prevent  Browder's  escape,  to  kill 
him;  that,  as  they  had  probable  cause  for 
believinf?  that  he  was  one  of  the  occupants 
of  the  buggy,  they  therefore  had  the  risht 
to  shoot,  and,  if  in  doing  so  they  killed  Wil- 
liams, there  is  no  more  liability  than  tlicrp 
would  have  been  had  Browder  been  killeii.  | 
The  case  was  tried,  at  the  instance  of  the 
defendants,  upon  the  theory  that  they  had  ! 
the  right  to  kill  Browder  under  the  circuin-  | 
stances  detailed  by  them,  and  that  there  is 
no  more  liability  created  for  the  killins  of 
Williams  than  there  would  have  been  nad 
they  killed  Browder.  It  is  not  denied  that 
the  deputies  were  acting  virtute  officii,  as  i 
the  defendants  sought  to  escape  liability  I 
upon  the  grounds  that  they  were  so  acting, 
and  that  they  had  acted  properly.  It  is  not 
claimed  that  the  killing  was  oolorr  oijMi. 
In  the  court  below  both  the  plaintlfT  and 
defendants  endeavored  to  try,  and  did  try. 
the  case  upon  the  theory  that  an  officer  has 
the  ripht  to  shoot  one  charged  with  felony, 
to  prevent  his  escape. 

The  opinions  of  courts  and  the  writers 
upon-  criminal  law  recognize  the  rule  to  he 
that  an  ofticer  has  the  right  to  shoot  one 
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charged  with  a  felony,  to  prevent  him  from 
«8Cdping.    It  waa  so  held  by  this  court  in 
Bead  T.  Martin.  86  Ky.  480.  3  8.  W.  622. 
But  we  do  not  decide  whether  or  not  the 
deputies  would  have  been  authorized,  in 
law.  to  have  shot  Browder,  ha4  he  been  in 
the  bu^y.  attempting  to  prevent  arrest  by 
fleeing.    Whether  fleeing  under  such  cir- 
«tmistajioes  is  such  an  escape,  in  the  mean- 
ing of  the  law,  as  would  authorize  officers 
who  have  a  warrant  of  arrest  for  one  on  a 
diaroe  of  felony  to  shoot  him,  we  do  not 
decide.   Courts  recognize  the  rule  to  be  that 
if  a  ptoceas  is  put  in  the  hands  of  en  officer 
to  execute  against  B.,  and  he  seizes  the  goods 
of  A.  under  it,  he  is  liable  on  his  official 
bond  to  A.  for  damages.    NoncaJlc  e»  Tet 
Fatccett  v.  Irelutul,  68  Conn.  1.  35  Atl.  804; 
People  VM  of  2forri9  v.  Merscreau,  74  Mich. 
«8fl.  42  N.  W.  153;  Welter  v.  Jacobmm,  7 
N.  D.  ?-2.  73  N.  W.  65.    It  was  held  in  Lam- 
mon  V.  /'ciwier,  111  U.  S.  17,  28  L.  ed.  337, 
4  Sup.  Ct.  Hep.  286,  that  the  taking  a 
marshal  of  the  United  States,  upon  a  writ 
of  attachment  against  one  person,  of  the 
froo<lB  of  another,  is  a  breach  of  the  condi- 
tion of  his  official  bond,  for  which  his  sure- 
ties are  liable.   It  hu  been  held  that  an  il- 
legal arrest  is  a  breach  of  a  bond  to  faith- 
fully and  without  oppression  discharge  all 
duties  required  by  law.    Fount  v.  Carney, 
fll  Iowa,  550,  60  N.  W.  114.    It  was  held  in 
We«*  V.  Oahell,  153  U.  8.  78,  38  L.  ed.  643. 
14  Sup.  Ct.  Rep.  762,  that  a  warrant  to  ar- 
rest James  West  for  murder  will  not  author- 
i?.^  the  marshal  to  arrest  Vandy  M.  West, 
and  for  tiie  arrest  and  imprisonment  of  the 
latter  on  such  warrant  \iy  one  of  his  depu- 
ties the  marshal  and  tiis  sureties  are  lia- 
l)!*"  upon  his  official  bond.    Murfree,  Sher- 
ifTn.  S  60,  says:    "On  the  common-Uw  prin- 
<'il^les  governing  the  ordinary  relations  of 
principsl  and  agent,  a  sheriff  would  not  be 
responsible  for  an  act  done  by  his  deputy 
rolore  oip.cii,  but  it  is  held  in  Virginia  and 
West  Virginia  that  on  principles  of  public 
policy,  applying  to  the  relation  of  a  sheriff 
and  his  deputy,  the  former  is  liable  in  such 
a  case;  and,  on  the  same  principle,  it  would 
neein  thnt  he  and  .his  sureties  are  liable  on 
hi»  official  bond.    In  a  Massachusetts  case 
(KnMclion  v.  Bartlett,  1  Pick.  273)  the 
court  says:    'If  the  act  from  which  the  in- 
jury resulted  was  an  official  act,  the  authori- 
ties are  dear  that  the  sheriff  is  answerable. 
If  it  was  not  an  official,  but  a  personal,  act, 
it  is  equally  clear  that  he  is  not  answerable. 
But  an  official  act  does  not  mean  what  a  dep- 
uty might  lawfully  do  in  the  execution  of 
hie  office.    If  so,  no  action  could  ever  lie 
n^^inst  the  sheriff  for  the  misconduct  of  his 
depnty.    It  means,  therefore,  whatever  is 
done  under  color  or  by  virtue  of  his  office.' 
To  hold  the  deputy  and  his  sureties  liable  to 
the  sheriff  on  his  bond,  it  is  not  necessary 
that  the  deputy  should  be  acting  under  color 
of  some  writ,  but  if  he  is  acting  under  color 
of  his  office,  and  professing  so  to  act,  and 
inducing  others  interested  to  believe  he  is 
acting  colore  ojficii,  he  and  his  sureties  will 
he  hound  ty  sucti  acts.    No  other  rule  would 
be  safe.   Sureties  are  not  needed  on  a  sher- 
fi4  ri.  R.  A. 


iff's  bond,  if  they  are  only  to  be  held  when 
he  acts  legally.  They  vouch  for  his  acts, 
and  bind  tnemselves  to  make  good  any  dam- 
age he  may  cause  to  anyone  while  acting 
under  color  of  his  office.  And,  if  the  sheriff 
and  his  sureties  are  bound  for  such  acts  of 
t)ie  deputy  while  acting  under  color  of  his 
office,  then  the  deputy  and  his  sureties  are 
liable  to  the  sheriff  for  his  act."  In  Broum 
V.  Weavvr,  76  Miss.  7,  42  L.  R.  A.  423,  23 
So.  388,  it  was  held  that  an  officer  had  no 
right  to  shoot  a  misdemeanant  to  prevent 
his  escape,  and  that  If  he  was  unjustifial^ly 
shot  by  a  deputy  sheriff  in  attempting  to  ar- 
rest him  under  a  -warrant,  or  in  attempting 
to  prevent  his  escape  after  arrest,  he  can 
maintain  an  action  for  damages  on  the  offi- 
cial bond  of  the  deputy's  principal.  In 
Head  v.  Martin  the  court  held  tiiat  an  officer 
had  no  right  to  shoot  one  chaived  with  a 
misdemeanor,  while  escaping.  It  does  not 
appear  from  the  opinion  what  was  the  pur- 
pose of  the  action,  but,  as  it  was  not  a 
criminal  prosecution,  it  must  have  been  an 
action  for  damages.  This  court,  in  Shield* 
V.  Pflane,  101  Ky.  407,  41  S.  W.  267,  held 
that  a  sheriff  was  r^ponsible  for  the  mis- 
treatment of  the  prisoner  by  his  deputy 
while  conv^ng  him  from  one  county  to  an- 
other. 

The  covenants  of  the  sheriff's  bond  re- 
quired him  to  faithfully  discharge  the  du- 
ties of  his  office.  This  imposes  the  duty  of 
executing  the  processes  which  the  law  au- 
thorizes to  be  issued  and  placed  in  his  hands, 
and  to  make  arrests  in  the  manner  and  up- 
on the  conditiims  impmed  law.  If  he  at- 
tempts to  make  an  arrest,  and  in  doing  so 
inflicts  an  injury  in  violation  of  law  upon 
the  party  sought  to  be  arrested,  or  upon  an- 
other, then  he  and  his  sureties  are  liable  for 
the  damages  su<itained.  If  the  sheriff,  in 
executing  an  order  of  attachment  against 
the  property  of  one  person,  seizes  that  of  an- 
other, lie  and  his  sureties  are  liable.  If  he 
should  seize  the  property  of  one  not  a  de- 
fendant in  the  execution,  and  sell  It  to  satis- 
fy  it.  he  is  liable  on  his  bond  for  the  tort. 
If  he  has  a  warrant  again^tt  one.  and  iinder 
it  arrests  another,  he  is  liable  on  his  bond 
for  the  tort  thus  committed.  He  cannot 
justify  the  wrongful  arrest  by  showing  ho 
believed,  and  had  reasonable  grounds  for  be- 
lieving, that  he  was  executing  it  upon  the 
par^  named  in  it.  If  he  cannot  in  that 
way  justify  a  wrongful  arrest,  much  less 
iihould  he  be  permitted  to  justify  the  killing 
of  another  showing  that  he  had  probable 
cause  for  believing  that  he  was  shooting  at 
the  party  whom  he  was  authorized  to  ar- 
rest. The  law  which  gives  an  officer  the 
right  to  kill  an  escaping  felon  certainly  re- 
quires him  to  know  that  it  is  the  felon,  not 
an  innocent  party,  whose  life  he  is  attempt- 
ing to  take.  The  question  here  is  quite  a 
different  one  from  what  we  would  nave  if 
the  deputy  sheriffs  had  shot  at  Browder 
while  escaping,  and  killed  Williams.  In 
the  latter  case  they  would  have  been  shoot- 
ing at  the  right  man,  if  the  facts  justified 
it.  but  here  they  shot  at  and  killed  an  inno- 
cent man.    While  they  did  an  unlawful  act. 
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Btill  they  were  acting  in  their  official  capac- 
ity. They  had  the  authority  aa  deputy 
Bh^iffs  to  arrest  Browder,  but  in  the  exer- 
cise of  that  authority  they  acted  improper- 
ly, abusing  the  confidence  which  the  law  im- 
poaed  in  them.  They  were  guilty  of  mis- 
conduct in  office,  for  which  th^r  principal 
and  his  sureties  are  liable^  for  {  4141,  Ky. 
Stat.,  provides:  "The  sheriff  may,  with 
the  approval  of  the  county  court,  appoint 
one  or  more  deputies,  and  take  bond  to  him- 
self for  the  faithful  diicharge  of  the  du- 
ties of  such  deputies;  but  In  all  cases  the 
sheriff  shall  be  liable  on  hia  bond  or  bonda 
for  atiy  misconduct  or  default  of  such  depu- 
ties j  any  deputy  may  be  rwnoved  at  any 
time  by  the  aneriff," 

The  instructions  which  the  court  gave 
were  more  favorable  to  the  defendants  than 
they  were  entitled  t6  have  given  to  the  jury, 
except  the  one  on  the  measure  of  damages. 
The  part  of  the  instruction  giving  the  meas- 
ure of  compensatory  damages  is  substan- 
tially correct,  but  the  instruction  also  au- 
thonJted  the  jury  to  award  punitive  dam- 
ages. Punitive  damages  might  have  been 
awarded  against  the  deputies  who  killed  tiie 
decedent,  but  it  is  not  proper  that  th^ 
should  he  given  against  the  shoiff  and  the 
sureties  in  his  official  bond.  The  covenants 
of  the  Imnd  do  not  require  the  sureties  to  do 
more  than  compensate  an  injured  party  for 
the  actual  damages  which  he  may  have  sus- 
tained by  reason  of  the  misconduct  of  the 
sheriff  or  hin  deputies.  Its  covenants  do 
not  require  them  to  pay  a  sum  of  money 
which  u  inflicted  1^  wgy  of  punishment. 


Th^  have  oonunitted  no  wrong,  and  there- 
fore the  reason  of  the  law  which  allow» 
exemplary  damages  against  wrongdoers  can- 
not make  it  apply  u>  them.  In  fact,  the 
reasons  which  allow  a  reooveiy  of  exem- 
plary damages  would  forbid  their  assesa- 
ment  against  sureties  in  the  official  bond. 
This  is  an  action  upon  contract.  Uauillf 
exemplary  damages  are  allowed  only  in  ac- 
tions of  tort.  It  has  bem  hdd  u  tome 
cases  that  where  the  CMidition  oi  the  bond 
given  in  pursuanoe  of  the  statute  is  hrokeit 
by  the  commission  of  a  tort,  such  as  would 
be  a  proper  cause  for  exemplary  damages. 
Fiich  damages  may  be  recovered  in  the  action 
(in  the  bond.  I^ut  it  is  stated  in  Sedgw. 
Damages,  §  370,  that  "this  is  contrary,  how- 
ever, to  the  current  of  authority,  which  is 
to  the  effect  that  onlr  compensatoiy  dun- 
atree  can  be  recovered  In  an  action  on  a 
statutory  bond.**  While  the  court  shonM 
not  have  given  an  instruction  awarding  ex- 
emplary damages,  still  the  verdict  waa  onlr 
$2,500.  Considering  the  evidence  as  to  the 
age  and  health  of  uie  young  man  who  wb4 
killed,  the  jury  could  not  have  included  in 
their  verdict  any  exemplaiy  damages. 
The  iudgtnmU  ia  afftrm^d. 

BnniMn,  J.,  dissenting:  ' 

In  my  opinion,  the  act  of  the  deputies  in 
killing  decedent  was  not  in  discharge  of  aa 
oflicial  duty;  hence  the  securities  on  the 
sheriff's  bond  cannot  be  made  liable  nndn- 
the  facts  of  this  ease,  and  I  thwefore  dis- 
sent from  tbia  opinion. 


UNITED  STATES  CIRCfUIT  COURT  OF  APPKAT^S,  SIXTH  CntCUTT. 


Re  C.  TOLLETT. 

(46  C.  C.  A.  11,  106  Fed.  866.) 

Tbe  volnutary  conveyance  by  an  Inaol- 
Titnt,  for  tlie  use  of  hla  wife,  wlthonl 
Rctnal  frnnd,  of  all  his  real  estate,  the 
vahie  of  which  Is  not  greater  than  Is  subject 
by  law  to  a  bomestead  exemption  dnrtn?  the 
lite  of  himself  and  wife  and  the  minority  of 
his  children,  will  not  deprive  talm  of  the  right 
to  have  the  homestead  set  off  to  bim  In  a 
bankruptcy  proceeding,  In  case  he  obtains  a 
reconveyance  after  the  adjudication  of  bis 
bankruptcy,  and  Includes  the  land  In  bis 
schedule  of  property. 

(March  6.  1901.) 

PETITION  to  the  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit  to  revise  the 
action  of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Tennessee 
refusing  to  allow  a  bomestead  exemption 
of  ft  banlirupt'a  property.  Reversed. 
The  facta  are  stated  in  the  opinion. 

Note. — For  the  effect  of  a  fraudulent  convey- 
ance upon  a  right  to  homesteajd,  see  also  Stern 
v.  Lee  (N.  C.)  26  L.  R.  A.  814,  and  Kennedy  v. 
First  Nat.  Bank  (Ala.)  S6  L.  B.  A.  308. 
54  U  R.  A. 


Argued  before  Lurton,  Day,  and  Severeiu, 
Circuit  Judges. 
Mr.  Harrsr  Tenr  toe  prtiiioner. 
Mr.  J.  V.  IiM  opposed. 

Imrton.   Circuit  Judge,  ddivered  the 

opinion  of  the  court: 

The   petitioner,   a  voluntary   bankrupt,  | 
aeeks  to  review  the  order  of  the  district  | 
court  denying  him  a  homestead  in  land  set 
out  in  his  schedule  as  an  asset.    105  Pe<l. 
425.    He  is  a  citizen  and  resident  of  Tennes- 
see, and  is  the  head  of  a  family.    For  man; 
years  he  owned  and  occupied  a  small  farm, 
valued  at  $1,000,  which  he  claimed  and  hdd 
as  a  bomestead  under  the  h<Hnestead  law  of 
the  state.    This  was  the  only  land  owned  or  j 
claimed  by  him  at  the  time  of  bis  bankrupt-  I 
cy.    Within  four  months  prior  to  his  adju-  I 
dication  aa  a  bankrupt  he  conveyed  this  Innd 
by  a  deed,  in  which  his  wife  joined,  to  one 
Taylor,  for  the  recited  consideration  of  S500, 
but  remained  in  possession.   Shortly  after 
his  bankruptcy,  and  before  examination. 
Taylor  reconvened  same  to  petitioner,  who 
thereupon  applied  for  and  obtained  leave  to 
amend  bis  schedule,  and  include  this  land 
as  an  B.sset,  and  to  claim  a  homestead  then^ 
in.   The  referee  denied  this  claim,  and  oa 
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request  eurtified  the  qnestioii  to  the  district 
judge,  together  -with  an  agreed  statement  of 
the  facts  and  his  own  finding.  Upon  this 
record  the  district  judge  affirmed  the  order 
oi  the  referee.  The  ground  upon  which  the 
right  of  homestead  was  denied  was  that  un- 
der the  Tennessee  decisions  a  debtor  was  not 
entitled  to  a  homestead  in  property  reoov* 
ered  by  his  creditors  which  had  been  fraud- 
ulently convey^  by  him,  and  that  the  recon< 
Teyance  procured  by  the  bankrupt  after  he 
ha!d  been  adjudicated  a  bankrupt  accom- 
plished no  more  than  would  have  resulted 
from  a  suit  by  the  trustee  in  bankruptcy. 
The  findings  of  the  referee  and  the  opinion 
of  the  district  judge  are  reported  in  105  Fed. 
426,  427.  The  Tennessee  Constitution  (art 
11,  S  11)  provides  that  "a  homestead  in  the 
possesaion  of  each  head  of  a  family  and  the 
improTCtnents  thereon,  to  the  value,  in  all,  of 
$1,000,  shall  be  exempt  from  sale,  under  le- 
gal process,  during  t^e  life  of  such  head  of 
a  family  to  inure  to  the  benefit  of  the  widow, 
and  shall  be  exempted  during  the  minority 
of  their  children  occupying  the  same.  Nor 
shall  said  property  be  alienated  without  the 
joint  OHisent  of  husband  and  wife,  when 
that  relation  exists." 

The  homestead  estate  or  interest  is  but  an 
estate  carved  out  of  the  fee  for  the  life  of 
the  debtor,  his  widow,  and  his  children  dur- 
ing their  minority.  The  homestead  int^est 
is  the  estate  which  is  exempted  from  sale 
under  legal  process,  and  which  can  be  con- 
veyed only  by  the  joint  conveyance  of  hus- 
band and  wife,  where  that  relation  exists. 
The  remainder  interest,  aubjeet  te  this 
hfxnestefld  estate  is  subject  to  sale  1^  legal 
•rocesB  to  pay  the  dd>ts  of  tBe  owner  of  the 
fee.  Flatt  v.  Btadler,  16  Lea,  371;  Hotoell 
V.  Jones,  01  Tenn,  403,  19  S.  W.  757.  The 
only  land  which  the  petitioner  owned  was 
the  land  in  which  he  now  claims  a  home- 
stead.  Inasmuch  as  its  value  did  not  ex- 
ceed $1,000,  no  formal  assignment  of  home, 
stead  in  it  was  neoessaiy.  The  homestead 
right  attached  to  and  covered  tile  whole 
land  and  its  improvements.  Briscoe  v. 
Vaughn,  103  Tenn.  308,  62  8.  W.  1068. 
Neither  does  the  right  of  homestead  depend 
upon  occupancy  since  the  Tennessee  act  of 
1870,  for  it  co&stitutes,  when  assigned,  a 
vented  life  estate,  which  passes  under  the 
deed  of  the  owner  in  the  same  manner  as 
any  other  life  esUte.  Acts  1879,  chap.  171 
(Shannon's  [Tenn.]  Code,  {§  3798,  3800); 
Cowan  T.  Caraon,  101  Tenn.  623,  50  8.  W. 
742;  Britooo  v.  Vaughn,  103  Tenn.  308.  52 
S.  W.  1068.  The  only  interest  which  was 
subject  to  the  creditors  of  the  petitioner 
wan  the  remainder  interest  in  the  land  in 
which  he  now  asks  a  homestead.  If  the 
homestead  estate  was  not  subject  to  cred- 
itors, it  is  difficult  to  see  bow  a  convevanoe 
limited  to  that  estate  could  be  fraudulent 
M  to  auditors.  LeaUe  v.  Joyner,  2  Head, 
514.  A  Tolnntary  conveyance  of  a  home- 
stead neither  hinders  nor  prejudices  cred- 
itors, and,  whatever  the  motive  of  the  grant- 
or, creditors  are  not  wronged,  inasmuch  as 
it  was  not  subject  to  either  legal  or  equita- 
ble process  in  their  favor.  Thomson  v. 
M       B.  A. 


Crane,  73  Fed.  SS7;  Fellowa  t.  Leait,  66 
Ala.  343,  364,  30  Am.  R^.  1.  The  difficulty 
is  that  the  petitioner  conveyed  the  entire  fee, 
thereby  including  the  remainder  interest, 
which  was  subject  to  creditors.  But  does 
it  follow  that,  because  exempt  and  nonex- 
emjit  property  are  joined  in  one  conveyance, 
the  creditors'  rights  are  enlarged  if  the  con- 
veyance was  a  voluntary  <HieT  How  a  home- 
stead may  be  acquired  or  lost  must  depend 
upon  the  law  of  the  state  under  which  the 
right  of  homestead  arises.  Thst  law,  as 
construed  and  applied  the  highest  court 
of  Tennessee,  constitutes  a  rule  of  property 
binding  upon  the  Federal  courts  in  respect 
to  iiomestead  rights  claimed  in  that  state. 
Brashear  v.  West,  7  Pet.  608,  8  L.  ed.  801 ; 
Allen  v.  Massey,  17  Wall.  361,  21  U  ed.  642; 
First  ]fat.  Bank  v.  Olaaa,  25  C.  C.  A.  1B1» 
49  U.  S.  App.  228,  79  Fed.  706. 

What,  then,  is  the  effect  upon  a  debtor's 
right  of  homestead  if  he  fraudulently  con- 
vey the  property  in  which  he  claims  itT  Id 
Cowan  V.  Johnson,  2  Tenn.  Caa.  41,  it  was 
held  that,  where  the  husband  and  wife  joined 
in  the  execution  of  a  conveyance  which  was 
fraudulent  in  fact,  nnther  could  claim  a 
homestead  in  the  propraty  so  conveyed  when 
their  deed  had  been  set  aride  creditors. 
In  Ruohs  V.  Hooke,  3  Lea,  302,  31  Am.  Rep. 
642,  a  transfer  of  a  house  and  lot,  occupied 
by  the  debtor,  to  his  wife,  based  upon  love 
and  affection,  was  held  void  as  to  existing 
creditors,  because  the  husband  had  not  re- 
tained property  sufficient  to  provide  for  his 
existinx  liabilities.  But  upon  application  by 
the  wife  homestead  was  auigned  in  the  prop- 
erty so  recovered.  Coumn  v.  Johnson  was 
distinguished  upon  the'  ground  that  both 
husband  and  wife  had  participated  in  a  con- 
veyance whicTi  was  fraudulent  in  fact.  The 
case  is  a  distinct  authority  for  holding  that 
the  right  of  the  wife  to  claim  a  homestead 
in  property  subject  to  the  right  of  home- 
stead is  not  forfeited  when  convened  by  the 
husband  to  the  wife  by  &  deed  which  is  only 
conatructivdy  fraudulent.  In  2fichoI  v. 
Davidson  County,  8  Lea,  380,  a  ccmveyance 
by  the  husband  to  his  wife  was  set  aside  for 
fraud,  and  the  wife  denied  a  homestead.  The 
case  was  rested  upon  Coican  v.  Johnson. 
The  latest  Tennessee  case  dealing  with  this 
subject  is  that  of  Rosenbaum  v.  Davis,  de- 
cided since  the  decision  in  the  court  below, 
and  reported  in  106  Tenn.  51,  60  S.  W.  497. 
There  a  conveyance  by  the  husband  to  the 
wife  was  set  aside  by  creditors  as  fraudulent 
in  law.  The  wife  was  held  not  to  be  es- 
topped by  her  acceptance  of  the  deed,  and 
was  allowed  homestead  out  of  the  property 
recovered  from  her  hj  the  creditors.  The 
preceding  cases  vers  fully  reviewed  Ij 
Judge  IfoAlister,  and  the  conclusion  reached 
that  the  wife's  right  of  homestead  is  not 
lost  when  the  conveyance  is  not  fraudulent 
in  fact.  It  is  a  matter  of  no  importance 
whether  the  application  for  a  homestead 
came  from  the  petitioner,  or  his  wife,  or 
both.  The  homestead  is  for  the  joint  bene- 
fit of  husband,  wife,  and  minor  children.  The 
wife's  application,  as  would  that  of  the  hus* 
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tMiDd,  inureB  to  the  use  of  all.  In  Bimea  v. 
Smith,  2  Tenn.  Cas.  431,  a  homestead  was 
allowed  upon  the  husband's  application 
against  hia  own  deed,  his  wife  not  having 
joined  therein.  A  Talid  joint  conveyance  by 
husband  and  wife,  «r  a  jcant  participation 
in  a  conv^ance  framlulent  in  fact,  is  neces- 
sary to  ctrnTcgr-  or  forfeit  the  homeBtead 
right.  In  both  JBuoh*  T.  Eooke  and  Rosen- 
baum  V.  Davis,  cited  above,  the  husband  was 
grantor  and  the  wife  grantee;  yet  the  wife's 
application  for  homestead  was  not  denied, 
though  she  was  a  party  to  the  conveyance 
which  had  been  set  aside  as  constructively 
fraudulent.  The  estoppel  in  those  cases 
was  no  stroi^r  against  the  husband  than 
the  xtife.  What  Uie  one  gave,  without  mor- 
al fraud,  the  other  had  accepted.  The  test 
is,  Wu  the  c(»iTeyance  in  which  husband 
and  wife  participated,  either  as  joint  grant- 
ors or  as  grantor  and  grantee,  free  from  ac- 
tual, wicked  fraud  t  If  so,  the  homestead 
right  may  be  asserted  in  property  thus  con- 
veyed as  against  the  claims  of  creditors  af- 
fected thereby.  If,  on  the  other  hand,  the 
transaction  is  tainted  with  purposed  fraud, 
the  right  of  homestead  is  lost  when  both 
husband  and  wife  participate.  This  forfut- 
ure  of  the  homestead  right  in  cases  of  actual 
fraud  ia  said  in  Gibbs  v.  Patten,  2  Lea,  180- 
183,  to  be  a  rule  founded  on  ethics,  "in  that 
it  visits  fraud,  with  severe  penalties." 

Thi^  brings  us  to  the  question  as  to  the 
actual  character  of  the  conv^ance  made  by 
the  petitioner  and  his  wife  of  the  property 
in  which  the  petitioner  now  asserts  a  right 
of  homestead.  That  this  review  of  the  or- 
der of  the  district  judge  extends  only  to 
questitms  of  law  mbst  be  conceded.  If  the 
facts  hare  been  settled  by  the  district  judge, 
we  cannot  go  behind  his  finding  of  fact. 
There  was  a  finding  of  fact  and  law  by  the 
referee,  but  the  order  of  the  referee  was  not 
reviewed  upon  this  finding  of  facts  nor  upon 
the  referee^  BummuTj  of  the  evidence.  The 
referee  certified  the  entire  evidence  as  an 
agreed  statement  of  fact«.  and  the  district 
judge  reviewed  the  referee's  order  upon  the 
entire  eridence  heard  by  the  referee.  In 
this  ftate  of  the  record  the  finding  of  facts 
or  opinion  of  the  referee  upon  the  facta  is  of 
no  evidential  value.  The  hearing  by  the  dis- 
trict judge  was  an  cnigitwl  heanng  upon  all 
of  the  eridenee.  But  it  has  beni  argued 
that  the  learned  district  judge  found  that 
the  deed  to  Taylor  was  fraudment,  and  that 
this  finding  is  conclusive.  But  the  learned 
district  judge  did  not  find  that  the  transac- 
tion was  fraudulent  in  fact.  Having  well 
in  mind  the  distinction  between  constructive 
and  actual  fraud,  he  stopped  with  a  finding 
thai  the  oonv^yance  was  "fraudulent  in  law." 
Referring  to  his  opinion,  which  constitutes ' 
the  only  finding  made  by  him,  he  said  upon  | 
this  subject  that,  "upon  the  evidence  dis- ' 
closed  by  the  record,  there  can  be  no  doubt 
t:hat  the  conveyance  made  by  the  bankrupt  ] 
of  the  land  in  which  the  homestead  is  now 
54  L.  R.  A. 


claimed  was  fraudulent;  certainly  so  in  law, 
whatever  might  be  considered  true  as  a  mat- 
ter of  fact.     In  the  absence  of  a  specific 
finding  of  the  fact  of  actual  as  distinguished 
from  constructive  fraud,  we  can  CHUy  coo- 
elude  that  the  order  of  the  referee  was  con- 
firmed upon  the  ground  that  the  conveyance 
was  construcUvely  fraudulent*  ajid  that  un- 
der the  Tennessee  decisicHis  the  bankrupt 
forf^ted  his  right  of  h(»Q^tead  by  a  con- 
veyance coDstrucUvely  fraudulent  if  the  wif« 
joined  therein.    That  the  learned  judge  did 
not  mean  to  be  understood  as  finding  fraud 
in   fact  is  very  obvious  frtun  the  agreed 
statement  of  facts,  which  constituted  tbe 
whole  of  the  evidence.   The  only  evidena 
fionaisted  in  that  given  1^  the  bankrupt  faim. 
self  when  examined  at  a  ereditors*  meetiBg. 
The  sum  of  it  is  this:    Acting  under  t»d 
l^al  advice,  he  assumed  that  this  entire 
tract  of  land,  b^ng  only  of  the  value  of 
(1,000,  was  exempt,  and  oould  be  conveyed 
at  his  pleasure,  without  wrtuig  to  his  esistr 
ing  creditors.    He  wished  to  convey  it  to  his 
wife,  but,  being  advised  that  be  could  oot 
do  BO  directly,  he  conveyed  to  l^ylor,  who 
was  closely  related  to  hie  wife,  with  the  pur- 
pose and  in  trust  that  Taylor  would  convg 
it  to  his  wife.    Two  months  afterwards  be 
applied  to  be  declared  a  bankrupt,  and 
omitted  this  property  from  his  schedule. 
lAter  on,  and  before  he  had  been  examined, 
or  any  step  taken  to  reach  this  property,  he 
was  advised  that  the  creditors  had  a  rigln 
to  the  remainder  interest  in  his  homestad. 
Thereupon  he  procured  Taylor  to  reconver 
to  him,  applied  for  and  obtained  leave  u 
amend  his  schedule  by  adding  this  property 
as  an  asset  in  which  he  claimed  a  homestead 
That  the  conveyance  of  the  remainder  eslatf 
was  voluntary  and  void  as  to  creditors  be- 
cause he  was  at  the  time  indebted  to  in- 
solvency, is  plain.    But  that  his  purpose 
was  to  cheat,  defraud,  or  hinder  his  creditors 
is  not  the  inference  whidi  the  district  judge 
drew  from  this  evidence.    So  far  as  the  coe- 
veyance  was  in  contravention  of  the  right* 
of  his  creditors,  he  has  rectified  matters  ty 
procuring  a  reconveyance.    This  he  did  in 
advance  of  any  action  by  creditors  or  is 
their  behalf.    But,  assuming  that  he  b^ 
thereby  accomplished  what  an  action  by  tbe 
trustee  would  hare  accomplished,  and  tha! 
his  rights  are  not  other  or  greater  than  if 
the  trustee  had  set  tbe  deed  aside,  we  never- 
theless reach  the  cmclusion  that  the  tran^. 
tion  was  free  from  moral  fraud,  and  wsj 
only  constructively  fraudulent.    The  case  i< 
therefore  governed  by  the  milder  and  mon 
just  rule  announced  in  Ruohs  \.  Book*  and 
Rownbaum  v.  Davia,  cited  above. 

The  order  denying  komeatead  ima  crronf- 
0U8.  It  will  be  set  aside^  and  the  propevty 
sold,  subject  to  tbe  homestead  rights  of  the 
petiti<mer  as  herein  indicated.  The  tm&tee 
will  pay  the  costs  of  this  proceeding  oct  of 
the  rankrupt's  estate. 
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UNITED  OTATES  CIRCUIT  COURT  OF    APPIiALS,  THIRD  CIRCUIT. 


IJFB   INSURANCK    CIJ5ARING  COM- 
PANY, yiff.  in  Err^ 
r. 

O'NEILL. 
(4b  C.  C.  A.  641,  106  Fed.  800.) 

*-  Ab  ad«It  Bon  hai  not,  from  the  bare  tnet 
of  relationship,  an  Insurable  Interest  In  the 
life  of  bis  father, 

S.  The  exIjitCBee  of  m  law  laaposlnw 
upM  WL  mom  the  Auty  of  KvppurtlnK  hln 
father  In  oase  the  latter  beoomes  unablv  to 
■upt)ort  himielt  gives  the  son  no  Insurable 
interest  in  the  father's  life,  in  the  absence  of 
anj  expenditures,  past  or  prosppctlTe, 
towards  >ucta  support. 

B.  AbUItT  OB  tlae  part  of  tlie  father  to 
Knpport  hla  adnll  sun  in  case  of  the  lat- 
ter s  laabiltty  to  support  himself  ia  necessarj 
to  give  the  sod  an  Innurable  Interest  in  the 
father's  life,  under  a  statute  Imposlag  upon 
fathers  the  dntj  of  caring  for  their  Indigent 
children. 

(March  12,  KWl.) 


ERROR  to  the  Circuit  Court  of  the  United 
fiitfltes  for  the  \^'e&tern  District  of  Penn- 
sylvania to  review  a  jud^ient  in  favor  of 
plaintifT  in  an  action  brought  to  recover  the 
iiiiiDiint  alleged  to  be  due  on  a  policy  of  life 
insurance.  Rcicrscd. 
The  facts  are  stated  in  the  opinion. 
Argued  before  Dallas  and  Gray,  Circuit 
Judges,  find  tfrPftcr«on,  District  Judge. 
1/r.  j.  P.  Kyle  for  plaintiff  in  error. 
Mr.  Jamas  Boarlatt  for  defendant  in  er- 


J.  B.  MePheraon,  District  Judge,  de- 
livered the  opinion  of  the  court: 

This  is  an  action  on  a  policy  of  insurance 
taken  out  and  maintained  by  an  adult  son 
for  his  own  beneHt  upon  the  life  of  his  fith- 
ttr,  and  the  question  for  decision  is  whether, 
under  the  facts  in  evidence  the  son  had  an 
insurable  interest  sufficient  to  support  the 
pollc>'.  The  learned  trial  judge  held  that 
sucii  interest  existed,  relying  mainly  upon 
Rfscrve  Hut.  InB.  Co.  v.  Kane,  81  Pa.  154, 


N'oTB. — InnHrable  interett  tn  life  of  parent  or 
eltiU  or  other  relative  by  btooO. 

J.  The  ruJe  that  pecuniary  interrtt  U  neoes- 

aary. 

a.  Itn  oi-ifftn  and  estent. 

b.  What  peeuniary  interest  ia  sutjletent. 
II.  The  rule  that  cloee  reiattonehip  it  »uf- 

fiulttnt. 

a,  Orit/tn,  gtitetal  statement  and  scope. 

b.  AiipllruHfin   to  intercet  of  chUd  in 

life  of  parent. 
e.  Application  to  intereet  of  parent  in 
life  of  child. 

d.  Appliratton   to  interest  in   lives  of 

lirolhirs  or  sitters. 

e.  Application  to  interest  in  llrcs  of  other 

relalices. 
1 1 1   Connent  of  the  insured. 
IV.  Vwainsion. 

1.   The  rule  that  pccnniary  interest  is  necessary. 
a.  Its  origtn  and  extent. 

The  rale  was  forniftrly  a  general  one,  and  still 
."xlnts  to  some  extent  and  In  some  Jurisdictions, 
That  B  pecuniary  Interest  of  Boni<;  kind  on  the 
part  of  the  assured  in  the  life  of  the  Inuured 

necessary  to  support  Insurance  upon  the  life 
'laf  the  latter  In  favor  of  the  former,  and  that 
mere  coDoangulnlty  or  bluod  relationship  is  not 
sulTirlent,  however  close  It  may  be.  without  such 
}>oriinlaTT  interest.  This  rule  seems  to  have 
itilginated  in,  or  at  least  to  have  been  largely 
U-tfied  upon,  HalCord  v.  Kymer,  10  Barn,  ti  C. 
Ti>4,  In  which  It  was  held  that,  to  render  a 
policy  of  Insurance  upon  the  life  of  another 
vslld,  within  the  meaning  of  14  Geu.  III.,  chap. 
•48,  i  1,  providing  that  no  Insurance  shall  be 
made  on  lives  or  any  other  event  wherein  the 
c»ersoo  for  whose  benefit  the  policy  shall  be 
made  shall  have  no  Interest,  and  that  every 
Bucb  Insurance  abolI  be  void,  and  1  3  tbereott 
providing  that  In  all  cases  where  the  Insured 
lias  Interest  In  such  life  or  event  no  greater  sum 
jiball  bo  recovered  or  received  from  the  ineurers 
t  ban  the  amount  or  value  of  the  Interest  of 
t  be  Insured  In  such  life  or  other  event,  the  party 
Cot  whose  benefit  It  Is  effected  must  have  a  pe- 
cuiiiaty  tnterent  la  the  life  or  event  Insured. 
.-.4  li.  K.  A. 


and  a  policy  efTected  by  a  father  In  bis  own 
name  on  the  life  of  bla  son  Is  void  for  want  of 
such  pecuniary  Interest. 

14  tieo.  III.,  i-biip.  48,  however,  never  became 
a  part  of  the  jurisprudence  of  the  United  States : 
but,  notwithstanding  this  fact,  a  number  of 
the  courts  of  tlie  United  States  have  adopted, 
and  some  have  vlung  to,  the  mle  requiring  a  pa-' 
cunlary  Interest  to  support  Insurance  upon  the 
life  of  another. 

I'nder  that  rule  relationship  is  of  little  im- 
portance In  determining  the  existence  of  an  In- 
surable interest  upon  the  part  of  one  party  in 
the  life  wt  another,  except  as  tending  to  give 
rise  tu  circumstances  which  Justify  a  well- 
founded  expectation  of  pecuniary  advantage 
from  the  continuance  Of  the  life  Insured,  or 
rislc  of  loss  from  Its  termination.  Guardian 
Milt.  L.  lus.  CO.  T.  Hogan,  80  111.  85,  22  Am. 
Kep.  180. 

Thus,  the  mere  relation  of  father  and  son, 
uhen  both  parties  are  of  mature  years  and  live 
I  apart  in  ludependent  pccunlai-y  clrcumatances, 
j  nnd  are  mutually  entirely  Independent  of  each 
other,  and  have  no  business  relations  with  each 
'  other,  does  not  create  an  Insurable  Interest  upon 
I  the  part  of  the  son  In  the  life  of  the  father. 
I  Ihii}.;   Chicago  Guaranty  Fund   Life  8oc,  v. 
j  Dyon.  TB  III.  App.  lUO :  Mitchell  v.  Union  L.  Ins. 
Co.  45  Me.  104,  71  Am.  Dec.  G20.  ■ 

Unleu  the  son  had  a  well-founded  or  reason- 
able expectation  of  some  pecuniary  advantage 
to  be  derived  from  the  continuance  of  the  life 
of  the  father.  Chicago  Guaranty  Fond  Life 
Soc.  V.  Dyou,  79  111.  App.  100. 

And  a  daughter  has  not  an  Insurable  interest 
In  the  life  of  her  mother  which  will  sustain  in- 
surance upon  the  mother's  life  tor  the  bcneQt  Af 
the  daoghtcr,  so  as  to  warrant  a  decree  of  spe- 
cific perfurniance  of  an  alleged  agreement  by 
nn  InsurnDce  company  to  Issue  such  a  policy. 
Continental  L.  Ins.  Co.  v.  Volger,  89  Ind.  572, 
46  Am.  Oep.  185 :  Prudential  Ins.  Co.  v.  Hunn, 
21  Ind.  App.  S22,  52  M.  E.  7T2. 

And  a  complaint  In  an  action  for  specific  per- 
formance of  an  agreement  by  an  Insurance  com- 
pany to  issue  a  paid-up  policy  to  a  daughter 
for  her  own  benefit  upon  the  life  of  her  mother 
falls  within  the  rule  which  requires  complaints 
In  actions  on  Insurance  policies  to  aver  an  1d- 
aorable  Interest  In  the  plalntllF  in  tbe^lfe  In- 
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22  Am.  Rep.  741,  but  evidently  deciding  the 
point  with  some  reluctance.  Hi«  opinion 
upon  this  subject  is  as  follows:  "The  sec- 
ond question  is.  Had  the  plaintiff  an  insura- 
ble interest  in  the  life  of  his  father?  We 
have  examined  with  much  care  the  authori- 
ties and  text-books  on  this  subject.  We  find 
them  conflicting  to  such  an  extent  as  to  sup- 
port a  judgment  on  this  reserved  point  for 
either  the  plaintiff  or  defendant.    The  su< 

£reme  court  of  Pennsylvania  in  Reserve 
tut.  InM.  Co.  T.  Kane,  81  Pa.  154,  22  Am. 
Rep.  741,  held  an  adult  son  had  an  insura- 
ble interest  in  the  life  of  his  father.  While 
the  Federal  courts  are  not  bound  hy  the 
state  courts'  construction  of  a  contract  of 
insurance  iCarpcnter  v.  Providence  Wash- 
ington Ins.  Co.  18  Pet.  49;j.  10  L.  ed.  1044; 
Liverpool  d  O.  W.  Steam  Co.  v.  Phenix  Ins. 
Co.  129  U.  S.  443,  32  L.  ed.  788,  9  Sup.  Ct. 

nred.  Continental  L.  Ia&  Co.  T.  Volger,  89 
Ind.  C72.  4«  Am.  Rep.  18S. 

So.  the  mere  rclatloaablp  of  brother  to 
brotber  is  not  such  an  interest  will  support 
a  poller  of  life  Insnranoe  obtained  by  one  upon 
tbe  life  of  the  otber.  The  interest  required  to 
make  inch  a  contract  valid  must  be  of  a  pe- 
cuniary nature.  Lewis  v.  Flitpolz  Uut.  L.  Iss. 
Co.  80  Cunn.  104. 

And  a  motber  suing  upon  a  policy  Issued  upon 
the  life  of  her  son  cannot  be  permitted  to  claim 
thnt  the  complaint  declares  upon  a  policy  Is- 
sued to  ber  as  his  motber,  and  also  that  It  de- 
clares upon  a  policy  Issued  to  blm  npon  Ms  own 
life.  rrodentlaJ  Ins.  Co.  v.  Uunn,  21  Ind.  App. 
S25,  52  N.  B.  772. 

So,  In  llelmetag  v.  Miller,  76  Ala.  18S,  52  Am. 
Rep.  316,  It  was  said  that  It  has  been  held  in 
some  cases  that  tbe  Interest  In  tbe  life  of  an- 
other which  win  support  insurance  thereon 
must  be  Id  some  sense  a  peconlary  onei  not  pred- 
icated merely  npon  tbe  tttct  of  existing  rela- 
tionship ;  but  In  other  cases  the  contrary  view 
has  been  Intimated,  which  does  not,  however, 
seem  to  be  sustained  by  the  weight  of  authority. 

And  In  Continental  L.  Ins.  Co.  *.  Volger.  80 
Ind.  672.  46  Am.  Rep.  185.  It  was  said  that  an 
Insurable  interest  In  the  life  of  another  must  be 
a  pecunlsry  Interest.  Some  of  tbe  authorities 
tend  In  tbo  direction  that  mere  relationship,  as 
between  parent  and  child.  Is  a  suOlclent  founda- 
tion upon  whl'!b  to  rpst  an  Insarsble  Interest ; 
but  this  view  Is  not  sustained  by  the  weight  of 
authority. 

ISut  tbe  statute  of  14  Geo.  III.,  chap.  48,  pro- 
hibiting wager  policies.  Is  a  defense  to  an  Insur- 
ance company  only  If  they  choose  to  avail  them- 
selvesof  It  If  they  do  not.tbe  question.  Wbols 
entitled  to  tbe  money  T  mntt  be  determined  as  If 
tbe  statute  did  not  exist :  and  where  a  father 
effects  Insurance  In  the  name  of,  and  on  tbe  life 
of,  bis  son.  In  which  he  bas  no  Insurable  In- 
terest, Intending  It  for  his  own  beneflt,  and  the 
SOP  dies  intestate,  and  tbe  father  takea  out  ad- 
mlnlstrstton  on  bis  estate,  and  tbe  Insurance 
company  iwyH  the  money  assured  by  tbe  policy 
to  him,  altbon^h  as  betwe^  him  and  the  com- 
pany the  policy  Is  Illegal  and  void  under  that 
statute,  yet,  as  between  the  father  and  the  es- 
tntc  of  tbe  son,  the  father  Is  entitled  to  retain 
the  money  for  his  own  benefit.  Wortblngton  v. 
Cnrtis.  L.  B.  1  Oi.  DIv,  419.  4B  U  J.  Cb.  N.  8. 
308,  S3  U  T.  N.  8.  828,  24  Wedl.  Rep.  228. 

b.  What  peoHMlarv  tntereat  fs  »itffleient. 

Tbe  genetal  rale  la  that  when  Insnrable  In- 
terest arises  or  Is  Implied  from  relationship  It 
will  be  deemed  to  exist  wben  tlit  relationship 
64  U  B.  A. 


Hep.  469 ) ,  yet,  in  view  of  the  g«ieral  eeollict 
of  decisions  on  this  questicm,  tb«  fact  that 
a  state  statute  was  an  elraient  im  tbe  eoa- 
cluaion  reaped  by  tbe  eupreme  eeuri  of' 
Pennsylvania,  and  that  a  decision  koldinf 
the  son  had  not  an  insurable  interest  might 
unsettle  the  status  of  policies  in  this  state, 
we  are  moved,  sitting  at  circuit,  to  hold,  for 
the  purposes  of  this  case,  the  plaintiff  had 
an  insurable  interest  in  the  life  of  his  father, 
leaving  it  to  the  circuit  court  el  ^tpeels  te 
settle  Uie  queation." 

The  uncontradicted  evidenoe  eetablished 
the  fscta  that  the  son  was  an  adult,  married, 
and  having  a  home  and  family  of  his  own 
apart  from  his  father;  that  he  was  not  sup 
ported  by,  and  did  not  suppcM-t,  his  father, 
but  that  each  maintained  htmsdf  br  his  own 
exertions.  There  is  nothing  to  show  that 
the  relation  of  debtor  and  creditor  existed 


Is  such  thst  the  Insurer  bas  a  legal  daln  opoa 
the  insured  for  service  or  support,  er  where, 
from  tbeir  personal  relations  and  the  kladnew 
and  good  feellnR  displsyed  by  the  Insered  t« 
the  assured,  the  latter  has  a  reeeeneble  right 
to  expect  some  pecuniary  advantage  frota  th* 
conilnuaDcc  of  the  life  of  the  former,  wto  f««t 
loss  from  his  death.  Rombacb  v.  Pledmant  * 
A.  li.  Ins.  Co.  3(1  l.a.  Ann.  23.1,  48  Ak.  Rep.  3W 

In  the  above  case  It  was  said  that  the  state- 
ment In  Pb<cnlx  Mut.  h.  Ina.  Co.  v.  Bailey,  13 
Wall.  616.  20  L.  ed.  BOl,  wblch  was  a  case  ot 
Insurance  upon  the  life,  of  a  bnsbaod  for  (Iw 
beneUt  of  bis  wife,  that  It  Is  sufficient  te  show 
that  a  policy  Is  not  Invalid  as  a  wager  p^icy  If 
it  appeara  that  the  relation  ot  coneaagalalty 
or  affinity  Is  such  ss  to  warrant  the  ceBclnrioo 
that  tbe  benflclary  has  an  Interest,  whether  pe- 
cuniary or  arising  Crum  dependence,  er  fron 
natural  affection.  In  the  life  ot  the  perssa  as- 
sured,— ^was  a  mere  iHclan  of  CllSOrl,  J.,  sa£ 
not  In  accord  with  tbe  dedslons  generally. 

Thus,  a  father  ii  entitled  to  the  earnings  of' 
his  minor  child,  and  may  maintain  an  actios  for 
their  recovery,  and  has  a  pecuniary  Interest  is 
its  life  wblch  the  lairf  will  protect  and  enforce, 
and  wblch  will  uphold  a  policy  of  Insnraon 
talcen  out  upon  such  life  for  his  benedt.  Mlldt- 
ell  V.  Union  L.  Ins.  Co.  45  Me.  104,  71  Am 
Dec.  S20 ;  Grattan  v.  National  L.  Ina.  Co.  U 
Hun,  74 :  O'Rourke  t.  John  Hancock  Hut.  L. 
Ins.  Co.  10  Misc.  405,  31  N.  T.  Sopp.  130. 

And  after  bis  majority  the  aoo.  In  case  et 
Indigence  of  hli  father,  may  be  compiled  ts  aM 
in 'his  support  and  maintenance,  Oiettaa  v. 
National  L.  Ins.  Co.  15  Hun,  74. 

And  this  Interest  Is  sufllclent  to  take  the  pol- 
icy out  of  tbe  class  ot  wager  contracts^  uti 
tbus  to  give  it  validity.  O'Bonrke  v.  John  Han- 
cock Hut.  L.  Ins.  Co.  10  Iflsc.  406,  31  M.  ¥ 
Supp.  130. 

So,  where  a  father  pnrchased  a  coetlngent 
legacy  of  his  son  which  was  bequeathed  te  hla 
if  he  should  attain  thirty  years  of  age.  end. 
when  tlic  son  wanted  twenty  months  of  that 
age,  took  out  Insurance  upon  his  life  fw  tw* 
years  of  his  Ilfs  upon  an  anaoal  premlam  cal- 
culated without  reference  to  the  legacy,  and 
after  the  son  attained  the  age  of  thirty  and  the 
father  received  the  legacy  the  son  died  before 
tbe  expiration  of  the  two  yean,  it  was  held  to 
be  a  question  for  the  Jutr  whether,  hr  Inaaring 
for  two  years,  when  tbe  father  bad  an  Insnr 
able  Interest  for  twenty  months  only,  a  fraud 
upon  the  statute  prohibiting  w^er  p<rflclfls  wtt 
intended.  Law  v.  London  Indisputable  Ltf? 
Follcy  Co.  1  Kay  A  J.  223,  1  Jnr.  N.  B.  17S.  3 
Eq.  Rrp.  338.  24  L.  J.  Ch.  N.  8.  196. 

And  where  In  snch  can^he  father  wee  fesM 
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between  Umd.  It  vill  be  observed,  thero- 
Ian,  thftt  tbe  jHvcise  question  is — laying 
Mid^  for  the  present,  tbe  effect  of  the  poor 
law  of  i'Min^lTaiiia — whether  the  bare  fact 
«f  relationship  is  sufficient  to  give  an  adult 
•on  an  insurable  interest  in  bis  father's  life. 
Upon  this  point  all  the  decisions,  so  far 
as  ve  have  been  able  to  discover,  declare 
that  no  such  interest  exists,  although  dicta 
to  the  opposite  effect  are  no  doubt  to  be 
found,  and  in  our  opinion  this  declaration 
ia  not  only  aupportea  by  the  weight  of  au- 
tiiority,  but  is  also  in  harmony  with  the 
principles  upon  which  the  doctrine  of  insur- 
able interest  rests. 

The  sum  of  the  decisions  and  of  text-book 
disciiasion  upon  the  subject  of  insurable  in- 
terest may,  we  think,  be  fairly  stated  thus: 
Ko  persMi  has  an  insurable  interest  in  the 
life  of  another  unless  be  would  in  reasonable 

Aat,  according  to  tbe  practice  he  mast  Insure 
two  jears  of  his  son's  life,  which  be  did.  and 
the  whele  ease  showed  perfect  tiona  fides  on  the 
part  of  the  father,  the  policy  Is  not  void  ns  In 
eontraventlon  of  the  statute  against  wager  poli- 
cies^ because  the  father  took  an  interest  In  the 
life  of  tbe  ton  only  for  the  whole  twenty 
nonths;  and  tbe  sum  to  be  recovered  cannot 
be  cut  down  any  calculation  of  value  made 
«n  the  principle  of  tbe  Interest  lusured  being  re- 
versionary at  tbe  time  of  applying  for  the  In- 
■orance,  but  the  whole  sum  may  be  recovered. 
IMd. 

Nor  does  the  fact  that  a  father  was  put  to 
expense  la  his  Bon*s  education  give  him  such 
Interest  In  hie  life  as  would  support  a  policy  of 
lusnrance  therem  in  his  favor.  Wortblngton 
T.  Curtia,  L.  R.  1  Ch.  Dtv.  419,  45  L.  J.  Ch.  N. 
8.  259,  8S  L.  T.  N.  B.  828.  24  Week.  Sep.  228. 
And   see   Lira  Imsdunci  Cudabihg   Co.  v. 

O'MKLb. 

8o,  that  a  father  and  a  son  were  amicable 

•nd  affectionate,  and  that  the  father  was  pros- 
peroas  and  the  son  had  remained  at  home  and 
worked  for  his  father  several  years  after  be  be- 
came of  age,  without  compensation,  and  bad 
mmO*  valuable  Improvements  after  he  became  of 
ase  upon  a  tract  of  land  belonging  to  bis  father, 
onder  a  promise,  or  well-founded  expectation, 
tbat  the  father  would  give  him  the  land;  and 
tbat  the  father  had  subsequently  disposed  of  It 
amd  made  no  compensation  to  the  son, — Is  no 
more  than  evidence  tending  to  show  an  Insnr- 
sdile  Intereat  upon  the  part  of  the  son  In  the 
life  of  the  father,  and  should  not  be  declared 
by  the  court.  In  an  action  upon  an  Insurance 
policy  upon  the  life  of  the  father  In  favor  of  the 
•on,  to  constitute  an  Insurable  Intereat.  Guard. 
Ian  Hut  L.  Ina  Co.  t.  Hogan,  80  IlL  SB,  22  Am. 
K«p.  180. 

In  determining  whether  a  son  baa  an  Insur- 
able Interest  in  tbe  life  of  his  father  which  will 
wnpport  an  Insurance  procured  by  the  son  there- 
on, the  Jnry.  In  an  action  npon  the  policy  thus 
obtained,  Aould  take  Into  account  the  respect- 
Iwe  ages  and  situations  In  life  of  the  fstber  and 
•on,  and  their  respective  bnalness  and  social 
relations,  and  all  other  facts  bearing  upon  the 
qnesthm  of  Insurable  Interest  at  the  date  of  the 
application  for  the  Insurance.  IbUt. 

In  Kane  v.  Beeerve  Uut.  Jj.  Ins.  Co.  9  Phlla. 
334,  however.  It  was  held  that  a  eon  upon  whom 
bis  father's  family  Is  liable  to  become  a  charge 
apoD  the  death  of  the  father  has  an  Insurable 
interest  in  his  life. 

Bat  In  Reserve  Mut.  Ins.  Co.  v.  Kane,  81  Pa. 
1.64,  22  Am.  Rep.  741,  the  Jndgnent  In  the  case 
«tN>ve  set  forth  waa  affirmed,  bnt  tbe  affirmance 
WM  iMt  apon  tbe  ground  tbat  the  Pcnnajlvaola 
«4      R.  A. 


probability  suffer  a  pecuniary  loas,  or  fail 
to  make  a  pecunia^  ^in,  by  the  other's 
death;  or  (in  some  jurisdictions)  unless,  io 
tbe  discharge  of  some  undertaking,  ha  has 
spent  money,  or  is  about  to  spend  monej, 
for  the  other's  support  or  advantage.  The 
extent  of  the  insurable  interest — the 
amount  for  which  a  policy  may  be  taken 
out,  or  for  which  recovery  may  be  had — is 
not  now  under  consideration.  What  is 
often  called  "relationship  insurance"  muat 
be  governed  by  this  rule.  It  must  rest  up- 
on the  foundation  of  a  pecuniary  interest^ 
although  the  interest  may  be  conting«it, 
uud  nrad  not  be  capable  of  exact  estimation 
in  doUnrs  and  cents.  Sentiment  or  affection 
18  not  sufficient  of  itself,  although  it  may 
often  be  influential  in  persuading  a  court  oi 
jury  to  reach  the  conclusion  that  a  benefi- 
ciary had  a  reasonable  expectation  of  pe- 

ptKir  law  of  June  13.  1870,  }  28,  providing  that 
the  father'and  grandfather,  and  the  mother  and 
grandmother,  and  the  children  and  grandchil- 
dren of  every  poor  person  not  able  to  work 
shall,  at  their  own  charge,  being  of  sufficient 
ability,  relieve  and  maintain  such  poor  person, 
maltes  maintenance  of  a  father  or  mother  un- 
able to  work  a  legal  liability,  so  that  a  son 
would  have  an  Insurable  Interest  in  the  life  of 
his  father.  But  see  LiFl  iNsnaANCB  Clubiho 
CO.  V.  0'Nxii.L,  which  is  a  Federal  case  origlnat 
Inn  In  I'ennsylvanla. 

The  poor  law  of  Illlnola  however,  msking  a 
son  liable  for  the  maintenance  of  his  mother, 
and  the  mother  Uable  for  tbe  maintenance  of 
the  son.  In  the  event  that  one  la  unable  to  earn 
a  livelihood  and  the  other  la  of  sntflclent  ability 
to  provide  such  support,  creates  a  legal  llabn* 
ity  In  behalf  of  tbe  county  or  town,  but  creates 
no  right  of  action  by  tbe  sob  against  the  mother 
or  by  the  mother  against  the  son,  and  does  not 
give  a  BOO  an  insurable  Interest  In  the  life  ot 
his  mother  which  will  sustain  a  policy  Issued  to 
him.  where  tbe  mother  was  seventy-six  years  of 
age  when  the  policy  was  Issued,  and  he  sup> 
ported  snd  maintained  her  till  the  time  of  her 
death,  and  It  does  not  appear  that  he  expected 
any  beneDt  from  her  by  way  of  maintenance, 
service;  or  tbe  like.  People's  Uut.  Ben.  Soc  v. 
Templeton,  16  Ind.  App.  I'M,  44  N.  B.  809. 

So,  an  allegation  In  an  Interplea  in  an  action 
on  an  Insurance  policy  showing  only  that  the 
assured  was  the  brother  of  tbe  Insured  Is  Insuf- 
ficient to  show  an  Insarable  interest  In  the  let- 
ter's life.  Masonic  Benev.  Asao.  v.  Bunch,  IM 
Mo.  660,  10  S.  W.  25. 

But  one  who,  upon  obtaining  life  Insurancv 
tor  hla  own  benefit  npon  tbe  lite  of  a  brother, 
answered  In  the  application  therefor  tbat  he  had 
an  Interest  In  the  life  to  be  hisnred  to  the  full 
amount  applied  for.  Is  estopped.  In  an  action 
ngalnat  the  insurance  company  to  recover  the 
premiums  paid  after  cancellation  of  the  policy, 
from  showing  hla  want  of  Insurable  interest, 
Ihougfa  he  was  advised  by  the  agent  thai  he  had 
the  right  to  Insure  the  life  of  his  brother,  as 
his  ignorance  of  the  law  is  no  excuse.  Lewis 
V.  Phtpnix  Uut.  L.  Ins.  Co.  SO  Conn.  104. 

Likewise,  as  s  general  rule  a  grandfather  la 
under  no  legal  obligation  to  support  or  provide 
for  a  grandchild,  snd  a  grandchild  therefore 
has  no  such  Insurable  Interest  In  tbe  life  of  tbe 
grandfather  growing  oat  of  tbe  relationship 
alone  as  will  uphold  a  policy  of  Insurance  Is- 
sued upon  bis  -life  directly  to  the  grandchild. 
Burton  v.  Connecticut  Mut.  L,  Ina  Co.  119  Ind. 
2U9,  21  N.  E.  746. 

And  a  complaint  In  an  action  npon  a  pollt? 
of  Insurance  Issued  and  nude  payable^rectly 
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cuniarj  advantage  from  the  eontinned  life 

of  the  insured.  In  one  rctatioD  only — the 
relation  of  husband  and  wife — is  the  actual 
existence  of  .such  a  pecuniary  interest  unim- 
portant; the  reason  be^ng  that  a  real  pe- 
cuniary interest  is  found  in  so  great  a  ma- 
jtvity  of  eases  that  the  courts  conclusively 
presume  it  to  exist  in  every  case,  whatever 
the  fact  may  te.  and  therefore  will  not  in- 
quire into  the  true  state  of  a  few  exception- 
al instances.  This,  we  think,  is  essentially 
what  is  meant  by  the  declaration  of  courts 
and  text-hook  writers  that  the  n^ere  rela- 
tion.<)hip  of  husband  and  wife  is  sulticient  to 
give  an  insurable  interest.  The  supreinr 
court  of  Vermont — alone,  we  think,  amono 
judicial  tribunals — seems  disposed  to  hold 
th«  presumption  to  b^  rebuttable.  In  i.'iir- 
rier  v.  Contintntat  h.  Inn.  Co.  57  Vt. 
406,  S2  Am.  Rep.  134.  it  is  said:  "Ad- 


mitting that  the  rule  as  to  the  inter- 
cat  neeesiwry  to  support  a  contract  of 
life  insurance  is  that  the  interest  must 
tie  ?  pecuniary  one.  we  think  that,  where 
iio  facts  are  shown  in  relation  to  the  wife, 
the  preaumptioo  ia  that  the  husband  has  an 
im»uruhle  pecuniary  interest  in  her  life,  lie 
is  entitled  to  her  services.  There  are  many 
oaM-s  where  she  is  the  real  suppiMt  of  her 
hu^lmnd  and  family,  or.  as  is  sometimes 
said,  she  is  the  'man  of  the  house.*  In  all 
ordinary  eitsos.  the  husband  has  a  deep  in- 
teiest  in  the  continued  life  of  the  wife. 
Cases  may  exist  where  the  husband  has  no 
interest  whaieTer  in  his  wife's  life.  She 
ma^  be  a  burden. — a  hopeless  mamae,  or  in- 
valid.— and  such  ftt-tf  may  require  the  ap- 
ptiention  of  a  diff«'ent  rule.  There  are 
nobe  such  in  this  case,  and  we  only  hold  that 
the  presumption  is  that  the  wife  is  a  lielp- 


to  a  xrmndcblld.  insnring  the  Itfe  ot  her  fcrand-  ' 
father,  does  not  show  a  cause  of  action.  In  tb«  ; 
absence  of  an  allexatlon  that  the  rrandcblld 
bad  an  Insurable  Interest  In  the  life  ot  her 
sraad  father.  Ibid. 

And  a  recital  In  sncb  a  eomptalnt  that  tbe 
Insurance  was  proi  ured  by  tbe  ffrandfatber  be- 
cause be  des'.red  to  make  provlalon  for  the 
crandchlld  does  not  warraot  tlie  omlsskMi  of  an 
allegation  oC  Insurable  Interest,  wbere  the  pol- 
icy recites  payment  of  tbe  advance  premtum  hj  \ 
tbe  grandchild,  and  ber  promise  to  pay  future 
premiums  as  therein  stipulated  as  the  considera- 
tion for  the  execution  ot  the  poller,  ibid. 

But  an  Instmctlon  In  an  action  upon  an  In- 
surance policy  that  It  a  grandfather  procures  an 
Insurance  npon  fals  life  In  favor  of  a  grandson, 
with  wlfjm  he  liven,  the  graadson  will  have 
such  an  Insnrahle  Interest  In  the  life  of  the 
grandtatber  thnt  tbe  policy  will  not  be  InTalld 
In  the  absence  of  fraud,  and  that  the  grandson 
may  maintain  an  actlnn  upon  the  policy,  ia  not 
an  erroneous  proposition  of  law.  Elkhart  Hut. 
Aid,  icener.  &  Relief  Asso.  t.  ITonghton,  103 
Ind.  286,  G3  Am.  Rep.  ai4.  2  H.  B.  783. 

II.  TXt  ruU  UMt  eiose  rslaHoiwJkIp  to  anflefesf. 

a.  Ot  iuin,  general  statement  and  Kcope. 

In  Wernock  v.  Davis,  104  D.  S.  77ft.  26  I<.  ed. 
1126,  tbe  rule  was  laid  down  tlMt  an  Insurable 
Interest  which  will  tske  an  Insnrance  policy  out 
of  the  i-lass  of  w-iRer  policies  may  be  mated  gen- 
erally to  be  such  an  interest,  arising  from  the 
relation  of  the  party  obtaining  the  Insurance. 
«4ther  as  creditor  of  or  snreiy  for  the  amured. 
*tr  from  ties  of  blood  or  marriage  to  him.  ns  will 
Justify  a  reasonable  expe<;tatlon  of  advantage 
or  benefit  from  a  continuance  of  his  life;  and 
It  la  not  necessary  that  the  expectation  of  nd- 
vantagp  or  benefit  shniitd  he  alwnys  capable  of 
pecuniary  estlinntlon. 

This  rule  wiis  'quoted  and  adopted  in  Tonnec- 
Ilcul  Mut.  I..  Ins.  Co.  T.  Luchs.  los  I'.  S.  408. 
27  I.,  cd.  8110.  2  Sup.  Ct.  Rep.  040:  Ingerwilt  v. 
Knluhls  of  (;old«'n  Itiile.  47  Fed.  272  :  .\flams  v. 
Reed  (Ky.»  3«  S.  W.  Slift;  Itssye  r.  Adams. 
Ky.  SON;  Geoffmy  v.  <Jilbert.  5  App.  niv.  9H.  ;t8 
N.  y.  tiupp.  643,  Atbrmed  In  I.Vt  N.  Y.  741.  4!) 
N.  R.  1097:  Orattan  v.  National  L.  Ins.  Co.  1.1 
Ilun.  74:  Trinity  College  v.  TrnvelerN*  Ina.  Co. 
113  N.  C.  244,  22  R.  A.  2!H.  18  S.  K.  17:.; 
Keystone  Uut.  Ben.  Asso,  v.  Morris.  115  Tn. 
446.  8  Atl.  63S:  Corson's  Apiteal,  US  I'a.  440. 
87  Am.  Hep.  479,  6  Atl.  2i:t :  Cronln  v.  Vermont. 
L.  Ins.  Co.  20  It.  I.  r>7o,  40  Atl.  41t7  :  Tate  v. 
I  oiiimercial  Hldg.  Asmh.  07  Va.  74.  4."t  I.,  R.  A, 
24:i.  a:t  S.  V-  3S4 :  Roller  v.  Moore.  86  Va.  612. 
.-.4  L.  II.  A. 


AH&  num.  RcMer  v.  Ileam.  6  L.  R.  A.  136,  10  S 
K.  241. 

And  It  has  been  adopted  and  applied  In  nn- 
memus  «thfr  cases,  and  may  now  be  said  to  W 
a  gen<mi.  if  not  the  prevailing,  rule  In  lU 
United  .''tntps. 

Under  this  rule  It  Is  assumed  that  close  ties 
of  blood  or  affinity,  as  parent,  cblld.  broilier. 
sister,  husbsnd  and  wltn  wttb  tbe  natural  af- 
fection and  moral  forces  which  general  ly 
prompt  one  such  to  serve  and  protect  tbe  oth^r, 
rendering  it  blj;bly  Improbable  that  one  for 
money  would  take  tbe  life  of  the  other.  atTord  ■ 
■nrer  guaranty  to  aoclety  ^calnat  the  danger?  of 
betting  on  the  duration  ot  human  lite  than  any 
mere  pfvunlnry  Interest  In  the  lite  Insured. 
Crosswell  v.  Connecticut  Indemnity  Asso.  51  8. 
C.  103.  28  S.  K.  200.  dictumt. 

And  an  interest  which  will  support  Inentanof 
In  favor  of  one  party  upon  the  life  of  anoiber 
may  arise  from  relationship  of  blood,  or  fron 
pecuniary  interest.  Illlliard  t.  Santo rd,  4  Ohi» 
N.  P.  363. 

And  ever>-  person  has  an  Insurable  Interest  hi 
the  life  of  any  person  on  whom  he  depend* 
wholly  or  in  part  for  education  or  aupport. 
Union  Cent.  L.  Ins.  Co.  T.  HllUard,  16  Ohio  0. 
C.  434. 

Itut  to  cnnatltute  an  Insurable  Interest  there 
must  in  all  cases  be  a  reasonable  ground, 
fonnded  upon  the  relations  ot  tbe  parties  to 
eacb  other,  either  pecuniary  or  of  blood  or  mar- 
riage, to  exiieet  some  benefit  or  advantage  fram 
the  continuance  of  the  life  of  the  Insured. 
Wamock  V.  Davis.  104  U.  S.  77»,  26  L.  ed.  fl2B: 
Connecticut  Mut.  I.,  las.  Co.  v.  l.ucha,  lOS  I'-  S. 
498.  27  L.  ed.  «00,  2  Sup.  Ct.  Rep.  949;  Lsnmn'. 
v.  CiHiid  Loflff.'  I.  L.  of  H.  31  Fed.  177:  Basje 
v.  Adsma.  81  Ky.  308 :  T'nlied  Brethren  Uut 
Aid  Soc.  V.  McDonald.  122  1^.  324,  1  L.  R.  A. 

ir»  Atl.  430:  Ke.vstone  Mut.  Ben.  Asso.  v. 
.\orrls,  IIS  I'a.  44B.  S  Atl.  «3H  :  Corson's  An 
pesl.  113  I'a.  446,  .■>7  Am.  Hep.  479.  6  Atl.  -ii:!: 
Rrndy  v.  rmdcntlal  L.  Ins.  Co.  5  Kulp.  ^tOi: 
Roller  V.  Moore,  R6  Va.  R12.  nub  nom.  Roller  *. 
Ileam.  6  L.  R.  A.  1.16. 10  8.  E.  241. 

Otherwise  the  contract  Is  n  mere  wiicer  hr 
which  the  piirty  taking  the  policy  Is  dlrecll.v  fn 
tereated  In  the  early  death  of  the  Insured.  War- 
nock  ».  mvls.  104  U.  B.  779.  26  L.  ed.  9u'6  ;  tV" 
nectlcut  MhI.  I-.  Ins.  Co.  v.  Lucha.  108  V.  S. 
49S.  27  I.,  ed.  «00.  2  Sup.  Ct.  Hep.  949 ;  Basje  v. 
Ad:ims.  SI  Ky.  3)iS;  United  Brethren  Uut.  Aid 
Roc.  V.  McDonald.  122  Pa.  324.  1  I..  R.  A.  23S. 
ir>  Atl.  4:»»;  Keystone  Mut.  Ren.  Asso.  v.  Nor 
rid.  115  I'B.  44fi,  8  Atl.  638:  Corson's  Appeal. 
113  I'a.  446.  67  Am.  Rep.  479.  6  Atl.  213 :  Biadj 
v.  L'rudentlal  L.  Ins.  Co.  S  Kulp. 

As  to  the  Pennaylvanla  rule,  see  aln  lUira 
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meet,  and  the  husband  has  an  intareet  of  a 
pecuniary  nature  in  her  livinj;." 

In  all  otlier  relationships  there  is  no  pre- 
sumption of  interest,  and  no  insurable  in- 
terest exists,  unless  the  reasonable  likeli- 
hood nf  pecuniary  loss  or  gain  is  present  in 
flctiial  fact.  No*doubt>  judicial  language  is 
to  be  found  supporting  the  view  that  the 
mere  relationship  of  porent  and  child  Is  suffi- 
cient to  piya  an  insurable  interest.  The  dic- 
tum in  Wamoch  v.  Davis,  104  U.  S.  775, 
26  L,  ed.  924.  is  perhaps  more  often  referred 
to  than  any  other  similar  declaration,  and 
it  may  therefore  be  quoted  as  an  example: 
"It  is  not  e  i^y  to  deflne  with  precision  what 
will  in  all  raises  constitute  an  insurable  in- 
terest, so  as  to  take  the  contract  out  of  the 
riass  of  wager  policito.  It  may  be  stated 
generally,  however,  to  be  such  an  interest, 
arising  from  the  relations  of  the  party  ob- 

iNSDKANCa  CL'lARIxa  CO.  V.  O'NCILI.,  Wblcll. 
however,  was  decided  bj  a  Federal  court. 

So,  In  Trenton  Mat.  Life  tk  V.  Ins.  Co.  t. 
Johnson.  24  N.  J.  L.  576,  It  woa  said  that  the 
Interest  required  to  support  insurance  In  favo^ 
of  one  upon  the  life  of  another  need  not  be  such 
as  to  constitute  the  basis  of  any  direct  claim  in 
favor  of  the  assured  upon  the  insured.  It  Is 
wilttclent  tf  an  indirect  advantage  may  result 
to  the  assured  from  the  contlnnance  of  the  In- 
sured's life,  and  therefore  the  reciprocal  In- 
terest of  husbAnd  and  wife,  parent  and  child, 
and  brother  and  sister  In  the  lives  of  each  other 
IB  sufHcleDt  to  support  the. contract. 

b.  Application  to  intcreat  of  child  In  life  of 
parent. 

Thegeneral  rule  In  thlsclass  of  cases  Is  that  a 
wife  and  children  have  an  Insurable  Interest  In 
the  life  of  Lbi!  husband  and  father.  Central 
Nat.  Bank  w.  PJume,  12S  XS.  8.  32  L.  i-d. 
3T0,  9  Sup.  Ct.  Rep.  41. 

Thus,  a  son  has  an  Inaojable  Interest  In  the 
life  of  h'B  mother,  on  aecoont  of  relationship 
alone,  which  will  sustain  an  assl^ment  by  the 
bencflclary  tu  htm  of  a  policy  procured  by  the 
mother  ou  her  own  life  for  the  benefit  of  a 
daughter.  CrosswOl  v.  Connecticut  Indemnity 
Aflso.  61  8.  C.  103.  28  S.  B.  800. 

So.  a  danpbter  ItTinr  with  ber  bitfaer.  and 
presumably  dependent  upon  him  for  support, 
bas  an  Insnrnble  Interest  In  his  life.  Geolfroy 
V  Gilbert,  5  App.  Div.  08,  38  N.  Y.  Supp.  643, 
Afflrmud  In  154  N.  Y.  741,  49  N.  £.  1097. 

And  H  life  insurance  policy  payable  to  a  son 
of  the  insured  is  not  a  wager  policy,  where  tbe 
first  premium  was  pnid  by  the  Insured  and  the 
others  by  the  son.  who  had  general  charge  of 
the  business  of  the  Insured,  and  forwarded  them 
in  her  behalf.  Helnleln  v.  Imperial  L.  Ins.  Co. 
lOl  Hicb.  230,  25  L.  U.  A.  627,  59  N.  W.  015. 

And  a  child  has  an  Insurable  interest  in  the 
life  of  a  parent  «bo  Is  a  member  of  the  house- 
hold, at  least  to  the  extent  of  Inirlal  expenses. 
Kbaddlngei-  Meti-opoUtan  L.  Ins.  Co.  80  Ohio 
tu  J.  .137. 

And  a  pollcT  of  insurance  procnred  1>7  a 
daoghter  on  tlie  life  of  ber  father,  without  his 
fcnowlediife,  to  an  amount  not  more  than  sufB- 
clent  to  cover  his  funeral  expenses,  she  signing 
his  name  as  the  applicant  by  the  agent's  direc- 
tion, tbe  agent  falsely  certifying  to  the  company 
tliat  be  had  examined  tbe  life  to  be  insured,  la 
not  Told,  and  tbe  company  cannot  be  compelled 
to  pay  iMck  the  premiums.  IMd. 

So,  an  Insurable  Interest  of  a  son  or  daughter 
m  the  lile  of  their  mother  will  be  Inferred,  In 
tbe  absence  of  anything  tending  to  show  that, 
notwithstanding  saeh  relationship,  tbe  transac- 
04  L.  R.  A. 


taining  the  insurance,  either  as  creditor  of 
or  surety  for  the  assured,  or  from  the  tie» 
of  blood  or  marriage  to  him,  as  will  justify 
a  reasonable  expectation  of  advantage  or 
benefit  from  the  continuance  of  his  life.  It 
is  not  necessary  that  the  expectation  of  ad- 
vantage or  benelit  should  be  always  canable 
of  pecuniary  estimation;  for  a  parent  has 
an  insurable  interest  in  the  life  of  his  fihild. 
and  a  child  in  the  life  of  his  parent,  a  hus- 
band in  the  life  of  his  wife,  and  a  wife  in 
the  life  of  her  husband.  Tlie  natural  alTec- 
tion  in  cases  of  this  kind  is  considered  as 
more  powerful — tin  operatinji  more  effica- 
ciously— to  protect  the  life  of  the  insured 
than  any  otlier  consideration.  But  in  all 
oases  there  must  be  a  reasonable  ground, 
founded  upon  fhe  relations  of  the  parties  to 
each  other,  either  pecuniary  or  of  blood  or 
affinity,  to  caqMct  some  beneflt  or  advantage 

tlon  traa  a  mere  cover  for  a  gambling  snecula- 
tlon  in  tbe  motlier's  life.  Crosswell  v.  Connec- 
ticut Indemnity  Asso.  51  S.  C.  WJ,  2S  8.  K.  300. 

In  the  above  niso  Continental  I,.  Ins.  Co,  v. 
Voider,  80  Ind.  Hl'i,  40  Am.  Hep.  185,  su/fra,  I. 
a.  WAS  diittlngiilnhed  upon  the  ground  tbat  that 
was  a  esse  In  wblch  a  daughier  procured  Insur- 
ance  on  her  mother's  life  for  her  own  benefit, 
while  In  the  rase  at  bar  the  policy  was  procured 
by  the  mother  on  her  own  life  for  the  benefit  of 
a  daught-?r ;  and  Cii'urdian  Mot.  L.  Ina.  Co.  v. 
Hogan,  80  III.  35.  22  Am.  Rep.  180,  Bupra.  I.  a, 
was  diatlngulSted  upon  the  ground  tbat  in  that 
case  the  father  was  Inflrm,  unable  to  lalMr,  er- 
gaged  in  no  business,  and  about  sixty  years  of 
age.  and  tbe  son  who  procured  tbe  Insurance 
upon  his  life  himself  paid  tbe  premiums  there- 
for, and  was  forty  yeaia  old,  and  not  dependent 
upon  tbe  father,  and  lived  at  a  distance  in  an- 
other county  wltb  bis  own  family  on  his  own 
farm,  the  court  saying  that  all  that  can  be  snid 
to  have  been  held  In  tbat  rase  Is  that  tne  mere 
1-clationshlp  of  father  and  son,  where  both  par- 
ties are  of  mature  years  and  live  apart  In  Id- 
deppndent  pecuniary  circumstances,  and  mutu- 
ally Independent  of  each  other,  and  having  no 
btiHiness  relations  with  each  other,  does  not  cre- 
ate an  Insurable  Interest  in  tbe  son  in  the  life 
of  bis  father. 

And  where,  under  the  by-laws  of  a  beneficiary 
society,  tne  children  of  a  member  have  tbe  right 
to  be  named  as  benefidarlea  two  daughters  of 
a  niemlwr  who  are  named  in  ber  certificate  as 
beneficiaries  have  such  sn  Insurable  Interest  In 
her  life  as  to  entitle  them  to  recover  thereon 
In  case  of  her  death.  Voorhels  v.  People's  UuL 
Ben.  Soc.  81  Ulch.  469,  61  N.  W.  1108. 

Bnt  on  Illegitimate  child  Is  not  a  child  or 
relntiie  of  ber  father  within  the  meaning  of  a 
statutory  provlsloa  that  children  or  relatives 
may  be  made  beneHclitries  In  certificates  of  mu- 
tual benefit  associations.  Lavlgne  v.  Llgue 
Des  Patrlotes,  ITS  Mass.  25,  69  N.  E.  674. 

And  no  relation  or  dependency  exltsts  between 
an  Illegitimate  child  of  a  married  woman  and 
ber  putative  father  whirh  will  entitle  her  to  In- 
come a  beneficiary  in  a  benefit  certificate  Issued 
to  the  father  under  a  statutory  provision  au- 
thorizing persona  dependent  upon  a  member  of 
the  association  to  be  made  tieneflclarles,  where 
he  merely  boarded  with  her  mother,  paying  bis 
bonrd  when  able,  and  was  under  no  legal  obli- 
gation to  support  the  child.  IMd. 

So,  in  Williams  v.  Washington  L.  Ins.  Co.  31 
Iowa,  641,  a  life  Insurance  policy  upon  the  life 
of  a  woman  in  favor  of  ber  daughter  was 
trented  ss  a  valid  contract,  but  the  decision 
turned  upon  other  grounds  than  that  of  insar 
able  interest 
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from  th«  continuance  of  the  life  of  the  as- 
Bured.  Otlierwise,  the  contract  is  a  mere 
wager,  by  which  the  party  taking  the  policy 
is  directly  interested  in  the  early  death  of 
the  assured.  Such  policies  have  a  tendency 
to  create  a  desire  for  the  event.  They  are, 
therefwe,  independently  of  any  statute  on 
the  subject,  condemned,  u  being  ^ainit 
public  policy." 

The  eoniment  upon  this  passage  in  the 
note  to  ilorrell  v.  Trenton  Hut.  L.  t£  F.  In$. 
Co.  (Mass.)  S7  Am.  Dec,  on  page  96,  seems 
to  ufl  to  be  sound,  and  we  quote  it  with  ap- 
proval :  "If  we  correctly  understand  the 
doctrine  here  laid  down,  it  amounts  simply 
to  this, — that  an  insurable  interest  in  anoth- 
«r'B  life  need  not  be  pecuniary,  in  the  sense 
of  being  susceptible  of  definite  'pecuniary  es- 
timation,' nor  in  the  sense  of  being  founded 
upon  ai^  mwe  pecuniary  relation,  but  that 

And  tn  Oeoffroj  T.  Gilbert,  6  App.  Dir.  9S, 
S8  N.  T.  Bapp.  <M8.  Afflrmed  in  154  N.  Y.  741. 
49  N.  B.  1097,  It  was  said  that  the  tpadency  of 
tbe  decisions  In  the  EDsIlBh  courts  was  that  a 
miDor  child  had  no  Insurable  Interest  In  the  life 
of  a  father.  Md  this  continued  to  be  the  law 
tor  many  years :  but  that  more  reeently  the  ten- 
dency of  the  deielalons  In  that  respect  has  been 
from  exceeding  strictness  to  considerable  liber- 
ality. 

So,  In  Lord  T.  Dall,  IS  Has*.  115.  T  Am.  Dec. 
S8,  It  was  said  that  the  right  of  a  dilld  to  ef- 
fect Insurance  upon  tbe  life  of  a  father  who  de- 
pended on  some  fund  terminable  by  his  death 
to  support  the  child  would  never  be  questioned. 

And  In  Clemmitt  v.  New  York  L.  Ins.  Co.  TS 
Va.  356,  whlcb  was  an  action  upon  an  Insurance 
policy  npou  the  life  of  a  man  Issued  for  the  sole 
benefit  of  bis  wife  and  In  case  of  ber  death  be- 
fore bis  decease  tben  to  be  payable  to  ber  chil- 
dren. It  was  determined  that  the  beneBclarles 
had  an  Insurable  Interest  In  the  life  of  the  In- 
sured ;  but  tbls  was  said  not  to  haro  been  ques- 
tioned. 

And  In  Rewrre  Hut.  loa  Co.  t.  Kane,  81  Pa. 
154,  22  Am.  Rep.  741,  It  was  said.  In  substance, 
thnt  It  would  be  technical  In  the  extreme  to  say 
that  a  son  has  no  Insurable  Interest  In  the  life 
of  his  father.  Poverty  might  orertske  tbe 
father  In  his  lifetime,  and  thus  both  father  and 
mother  be  cast  upon  tbe  son.  or.  If  tbe  fatber 
should  die  before  the  mother,  the  necessity  of 
supporting  her  might  fall  at  once  upon  tbe  son ; 
and  that  no  Injury  Is  done  to  the  Insurance  com- 
pany, as  It  knows,  from  the  very  relationship 
of  the  parties,  tbat  the  contract  Is  not  a  mere 
garabltng  adventure,  but  Is  founded  In  the  best 
feelings  of  buman  nature. 

See  also  Union  Ktatemal  League  v.  TValton. 
100  Ga.  1,  40  L.  R.  A.  424.  34  S.  E.  317 ;  Adama 
V.  Reed  (Ky.)  30  S.  W.  508;  Loomis  v.  Kagle 
Life  It  Health  Ins.  Co.  6  Gray,  808 ;  Geoffrey  v. 
Gilbert.  5  App.  DIv.  08,  88  N.  T.  Supp.  043; 
Hiniard  V.  Banford,  4  Ohio  N.  P.  803 ;  Roller  v. 
Moore.  86  Va.  R12,  tub  nom.  Roller  v.  Beam,  0 
L.  R.  A.  136.  10  S.  E.  241 ;  Buralnger  v.  Bank 
of  Watertown,  67  Wis.  75,  58  Am.  Rep.  848.  30 
N.  W.  200 :  Wamock  v.  Davis.  104  U.  8.  775.  26 
L.  ed.  025,— term,  II.  c 

«,  AlVHoaMeis  to  tolerw*  of  pareit$  la  H/«  of 
ehUd. 

Under  the  doctrine  of  tbls  class  of  cases  the 
general  rule  Is  that  a  man  has  an  Insurable  In- 
terest In  the  lives  of  his  wife  and  children. 
Tucker  v.  Mutual  Ben.  Life  Co.  50  Hun.  54,  4 
N.  T.  Supp.  506,  Affirmed  In  121  N.  Z.  718,  24 
M  U  R.  A. 


it  may  r^t  solely  upon  ties  of  blood  or  alBnl- 
ty,  and  yet  that  the  mere  existence  of  such  a 
tie  is  not  of  itself  sufficient  to  constitute  aa 
insurable  interest,  but  that  the  tie  must  be 
such  as  to  give  reasonable  ground  for  an  ex- 
pectation of  benefit  or  advantage  from  the 
continuance  of  the  life.  By  'benefit  or  ad- 
vantage/ in  thia  connection,  we  understani 
that  it  must  be  a  material  or  physical  'bene- 
fit or  advantage;'  that  is  to  say,  a  mere  senti- 
mental benefit  arising  from  a  gratiflcatioa 
of  the  affections  by  the  prolongation  of  tbs 
life  assured  will  not  suffice.  The  expected 
benefit  must  consist  in  service,  maintenanra. 
or  the  like.  This  is  e<^uivalent  to  saying 
that  it  must  be  a  pecuniary  benefit,  as  dis- 
tinguished from  a  mere  senumental  or  mml 
gratification.  Thna  understood,  the  doe- 
trine  of  these  cases,  which  professedly  rejeet 
the  test  of  pecuniary  interest,  is  not  anbstaa- 

N.  E.  1102  ;  Relf  V.  Union  Unt.  L.  laa  Co.  (Cla. 
Super.  Ct.)  17  Ina.  Cbroalele^  8,  Mar,  las.  H 
Cd.  180,  I  107. 

Whether  be  is  In  any  way  dependent  ipoi 
/hem  or  not.  Relf  v.  Union  Hut.  L.  Ins.  Ca 
(CIn.  Super.  Ct.)  17  Ins.  Chronicle.  S,  May, 
Ina  3d  ed.  180,  |  107.  But  see  Lira  iHaraixca 
Clcakino  Co.  t.  O'Ntiu.,  whlcb  Is  a  Federal 
caae. 

And  tbe  ftiet  that  a  child  Is  In  Infancy  at  thi 
time  Insurance  upon  Its  life  Is  tsken  out  by  s 
parent  docs  not  affect  the  question  aa  to  tht 
right  of  the  parent  to  Insure  it.  as  the  parent  li 
authorised  to  recover  damages  tor  tbe  loss 
expected  services  of  an  Intaot  dilld  In  aa  actios 
against  another  for  causing  its  death  tkrongk 
negligence.  O'Rourke  v.  John  Hancock  MoL  L. 
Ins.  Co.  10  Misc.  405.  31  N.  T.  Supp.  130. 

Alt  that  la  required  to  take  the  eaac  9t  aa 
Insurance  by  a  father  on  tbe'lif*  oi  bla  son  oat 
of  the  objection  of  being  a  wager  policy  Is  that 
the  fatber  should  have  some  Interest  In  the  Ilf« 
of  the  son. — that  bis  temporal  affairs,  bla  Just 
hopes  and  well-grounded  ezpectatloas  of  sup- 
port, of  patronage  or  advantage  In  life,  wilt  lis 
Impaired.  Loomis  v.  Eagle  Life  *  Healtb  laa 
Co.  6  Gray.  300. 

And  a  fatber  who  supported,  maintained,  aai 
educated  a  son  under  twenty-one  ycsra  of  aft 
and  not  emancipated,  who,  upon  the  aon'a  go- 
ing to  a  dlirerent  state  and  engaging  la  a  busi- 
ness enterprise  emancipated  him,  and  made  ad- 
vances to  bim.  baa  a  dlreet  pecuniary  latercsl 
in  hts  life  which  will  sustain  a  policy  at  la- 
surance  thereon  In  bla  favor.  Ibtd. 

And  the  nearness  or  remoteness  of  the  major- 
ity of  a  son  upon  whose  life  a  father  obtained 
Insurance  upon  emancipating  him  and  aiaklog 
advances  to  htm  does  not  affect  tbs  tetber*s  la- 
Burable  interest  In  his  life.  Ibid. 

In  the  above  case  It  was  aald  by  the  eoort 
that  It  believed  tbat  tbe  principle  laid  dewn  la 
Ilalford  V.  Kymer,  10  Bam.  *  C.  724,  »»pro.  It. 
a,  that  a  nuin  has  no  such  Interest  la  the  lit* 
of  hts  wife  aad  children,  merely  in  tke  ebaraeter 
of  husband  or  parent,  as  to  Bostain  an  insuraace 
thereon  In  his  favor.  Is  not  law.  aad  tbat  It 
arose  partly  from  a  misconatmetloa  «f  tbe  atat- 
ute  of  14  Geo.  III.  chap.  48,  probtbltlag  wager 
poilclea,  which  statute  baa  aever  beta  In  Csrea 
in  this  country. 

So,  a  father  baa  such  an  Insurable  latereot  b 
tbe  life  of  bis  sou  as  will  warrant  aa  aaalga- 
ment  by  tbe  son  of  Insurance  poildea  en  hM 
own  life  as  security  tor  debts  due  from  the 
father  to  a  third  party,  as  tbe  aaslgnmeat  woaH 
be  for  the  benefit  of  tbe  fatber,  aa  well  as  «f  the 
third  party.  Buralnger  v.  Bank  of  Watertew% 
67  Wia.  75.  58  Am.  R^  848.  M  N.  W.  Ma 
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tially  different  from  that  held  in  other  cases. 
If  it  were  true  that  the  reasonable  expecta- 
tion of  advantage  from  the  continuance  of 
another^  life,  required  to  constitute  an  in- 
surable interest  in  that  life,  had  reference 
■in  unj  eaae  solely  to  the  satisfaction  of  an 
alTectionate  desire  for  the  prolongation  of 
-the  life,  ought  not  the  insurers  to  be  per- 
mitted to  show  in  defense  that  there  vas  in 
fact  no  affection  between  the  parties?  And, 
on  the  other  hand,  ought  not  an  insurable 
interest  to  be  held  to  exist  wherever  there 
is  atTectim,  though  there  was  no  other  rela- 
tion? Yet  we  venture  to  say,  on  the  one 
hand,  thai  the  right  of  a  husband  to  insure 
his  wife's  life  would  not  be  denied  even  if 
it  should  be  distinctly  proved  that  he  had 
never  had  the  slightest  affection  for  her, 
and  uniformly  treated  her  as  a  mere  house- 
hold drudge;  end,  on  the  other  hand,  that, 


where  there  was  no  tie  ^ving  a  reasonahlo 
ground  to  expect  service  or  support,  a 
friendship  as  warm  and  abiding  as  that  be- 
tween Damon  and  Pythias  would  not  fur- 
nish an  Insurable  interest  in  behalf  of  one 
in  the  life  of  the  other.  For  a  further  dis- 
cussion of  this  point,  see  the  note  to  Lord 
v.  Dull  (Mass.)  7  Am.  Dec.  42." 

We  think  it  cannot  be  doubted  that  the 
tendency  of  the  recent  decisions  is  to  insist 
upon  an  actual  or  presumed  pecuniary  in- 
terest in  every  case  (although  such  Interest 
may  no  doubt  be  contingent,  and  to  some  ex- 
tent undefined),  and  to  give  relationship  ita 
proper  place  by  regarding  it  merely  as  an 
important  factor  in  the  inquiry,  whether 
such  an  interest  does  in  reality  exist.  If, 
then,  the  test  of  pecuniary  interest  is  to  be 
annlied  to  the  facts  of  the  present  case,  it 
ia  clear  that  the  son  had  no  insurable  In* 


And  Insurance  elTected  hj  a  son  on  his  own 
life  for  tbe  benefit  of  liis  father  Is  valid.  Tncker 
V.  Mntnal  Ben.  Life  Co.  SO  Hun,  M,  4  N.  Y. 
8npp.  60S,  AlBrmed  In  121  N.  Y.  718,  24  N.  B. 
1102. 

And  wbers  an  InsnraBce  policy  la  taken  oat 
'fey  the  Inaared  and  made  payable  to  his  execu- 
tor or  administrator  for  the  use  of  his  tether, 
npon  his  death  his  executor  Is  a  trustee  of  an 
ezpreai  trust  to  bold  the  money  realised  upon 
tbe  innrance  for  the  father,  and  In  that  capae* 
Ity  be  Is  entitled  to  recover  the  money.  Clrat- 
Un  V.  National  L.  Ins.  Co.  IB  Hnn,  74. 

So,  while  insurance  by  a  mother  upon  the  life 
of  her  child  might  be  Invalid  at  commoo  law,  by 
reason  of  the  exclusive  right  of  tbe  father  to 
the  benefit  of  the  child's  services,  it  would  not 
be  we  nnder  N.  T.  Laws  1808,  chap.  ITS,  clotb- 
iug  s  motber  with  powers,  rights,  and  duties 
with  regard  to  her  children  equal  to  those  of 
bcr  bosbsnd,  as  that  statute  .extends  to  her  tbe 
-benefit  to  be  derived  from  the  child's  services. 
O'Hourke  v.  John  Hancock  Mut.  L.  Ins.  Co.  10 
UlBC.  405,  81  N.  Y.  Supp.  130. 

And  a  policy  of  Insurance  Issued  in  Ontario  by 
a  New  York  Insurance  company  upon  a  child's 
life  ap<»i  the  appllcntlon  of  Its  mother.  In  which 
the  mother  Is  named  as  a  beneficiary,  Is  not  In- 
valid as  a  wager  policy,  whether  the  validity  Is 
-determined  bj  the  hiw  of  New  York  or  that  of 
-Ontario,  as,  If  the  Ontario  law  governs,  the  In* 
•urance  on  the  life  of  the  chUd  by  the  mother 
la  legalized  by  55  Vict.  cbap.  80,  I  85,  aubsec. 
-90,  and  If  the  New  York  law  governs  the  rule 
there  Is  that  the  parent  has  an  Insurable  Inter- 
est In  the  life  of  the  child.  Wakeman  v.  Metro- 
■polltan  L.  Ins.  Co.  80  Ont.  Rep.  70S. 

And  while  N-  Y.  Laws  1892,  chap.  690,  |  55, 
-providing  tbst  no  policy  or  sgreement  for  In. 
-snrance  shall  be  Issued  upon  the  life  or  health 
of  another  except  upon  tbe  application  of  tbe 
person  Insured;  but  that  a  person  liable  for  tbe 
support  of  a  child  of  a  designated  age  may  take 
.  a  yearly  renewable  term  policy  of  Insurance 
thereon,  tbe  amount  payable  under  which  shall 
aot  exceed  specified  sums,  is  to  be  construed 
strictly  as  so  act  In  derogation  of  the  common 
law,  which  constmetlon  wonid  preelnde  the  giv- 
ing of  elTeet  to  a  supposed  Intention  of  tbe  leg- 
lalature  not  actually  expressed,  so  that  a  policy 
taken  upon  the  life  of  a  child  by  virtue  of  Ita 
provM<ms  cannot  exceed  the  specified  sum,  It 

-  does  not  restrict  tbe  paroit  or  person  liable  for 
tbe  support  of  tbe  child  to  one  soeh  «mtract  of 
Insurance,  the   limit    being  upon    the  entire 

-  sBSonnt  to  be  obtained.  O'Ronrke  v.  John  Han- 
cock Unt.  L.  Ins.  Co.  10  Ulsc.  405.  81  N.  Y. 

-  SnppL  18*. 

Bo,  la  Adams  v.  Bead  (Ky.)  86  8.  W.  568,  it 
-MUX.  A. 


was  said  that  between  husband  and  wife  and 
parent  and  child  an  Insurable  IntSMSt  has  uni- 
versally been  held  to  exist. 

A^d  Ibe  same  rule  was  adopted  in  Union  Frsi- 
temal  League  v.  Walton,  108  Oa.  1,  46  L.  R.  A. 
424.  34  8.  K.  817. 

And  In  Wamock  r.  Davis,  104  U.  8.  775,  26 
L.  ed.  924.  it  was  ssld  that  a  parent  has  an  In- 
surable Interest  In  Ibe  life  of  his  child,  and  tb« 
child  in  the  llfb  of  his  parent,  and  that  the  nat- 
ural affection  In  casea  of  tbls  kind  Is  consid- 
ered ss  more  powerful,  snd  as  operating  more 
efflcadonsly,  to  protect  the  life  of  the  Insured, 
tban  any  other  consideration. 

And  tbts  rule  was  stated  and  acted  npon  In 
OeofTroy  v.  Gilbert,  6  App.  Div.  08,  38  N.  Y. 
Supp.  643,  Affirmed  In  154  N.  Y.  741,  40  N.  n. 
101)7;  llllllard  v.  Snnford.  4  Ohio  N.  P.  863: 
Roller  V.  Uoore,  SO  Va.  512.  »ub  nom.  Roller  v. 
Beam.  6  L.  K.  A.  136,  10  8.  B.  241 :  Burslnger 
V.  Bank  of  Watertown,  67  Wla.  75,  58  Am.  Rep. 
848,  30  N.  W.  200. 

And  in  Loorols  v.  Eagle  Life  k  Health  Ins. 
Co.  6  Uray,  800.  It  was  said  by  the  court  that 
It  could  not  doubt  that  a  parent  has  an  Interest 
In  tbe  life  of  a  child,  and,  vice  vtrta,  a  child 
In  the  life  of  a  parent,  not  merely  on  the  ground 
of  a  provision  of  law  that  parents  and  grand- 
parenta.  children  and  grandchildren,  are  bonnd 
to  support  their  lineal  kindred  when  they  may 
stand  In  need  of  relief,  but  on  considerations  (A 
strong  morals,  and  the  force  of  natural  affection 
between  near  kindred,  operating  often  more  ef- 
ficaciously thitn  those  of  positive  law. 

Bo,  in  Valley  Mut.  Life  Asso.  v.  Teewalt.  70 
Va.  421,  It  waa  said  to  be  well  settled  that  a 
father  has  sn  Insurable  Interest  In  the  life  of 
hie  child,  whether  a  minor  or  of  full  age,  and 
the  child  In  the  life  of  his  father. 

And  In  Connecticut  Uut.  L.  Ins.  Co.  v.  8chaef- 
er,  U4  U.  S.  457,  24  L.  ed.  251,  It  was  said  to  be 
well  settled  that  a  man  has  an  Insurable  Inter- 
est In  tbe  Uvea  of  his  wife  snd  children,  and 
that  the  esMntlal  thing  Is  that  the  policy  shall 
be  obtained  In  good  faltb,  and  not  for  tbe  pur- 
pose  of  speculating  upon  tbe  hazard  of  a  life  In 
which  tbe  assured  has  no  interest :  but  tbe  case 
wss  one  of  the  validity  of  an  assignment  of  a 
policy. 

d.  AppHoslfeB  fe  Merett  in  Ifees  e/  (rotters  or 
ttotert. 

Uiader  this  mle  It  has  been  beld  broadly  and 

generally  that  a  brother  has  an  Insurable  Inter- 
Lut  In  the  life  of  his  sister.    Equitable  L.  Ins. 
Co.  V.  FIszlewood,  76  Tex.  888,  7  L.  B.  A.  217. 
12  8.  W.  621. 
And  a  policy  of  Insnrance  npon  a  man's  Utc^ 

Digitized  by  GoogI 


I 


a^iS  United  States  Cibodit  Coubt  of  Appuau. 


lerest  in  his  father's  life.  Again,  laying 
aeide  the  elTect  of  the  poor  lav  cd  Fennsyl- 
Tania,  it  is  plain  that  the  son  would  lose 
nothing  by  his  father's  death,  and  would 
^in  nothing  hy  his  fatlter'a  continuance  in 
life.  Ilift  father  did  not  support  him,  and  he 
himself  had  not  spent,  nor  was  he  about  to 
spend,  any  money  in  his  father's  behalf  or 
support.  Upon  principle,  therefore,  we 
think  that  the  policy  cannot  be  supported. 

If  we  turn  to  the  decided  cases,  the  wewht 
of  sntliority  leads  to  the  same  coneluswn. 
We  have  not  fceen  referred  to  any  case  In 
which  it  is  held  that  the  mere  fact  of  rela- 
tionship between  a  father  and  his  adult  son 
is  suHicient.  As  already  stated,  dicta  to 
this  elTect  are  certainly  to  be  found,  nota- 
bly in  Ijoomia  v.  Eaglt  lAfe  d  H.  Itu.  Co.  0 
Gray,  31)6;  TFomoelt  t.  Davia,  104  U.  8. 
775,  26  L.  ed.  924;  and  Cordon's  Appeal,  113 

with  a  itlputation  and  agreement  that  the 
uoner  sbonid  be  paid  to  his  sister,  la  snatatn- 
aUe  at  law  on  account  of  the  nearness  of  re- 
lationship between  thu  parties, — especlHlty 
where  the  slater  at  the  time  Ibe  lasurance  was 
elTected  was  one  of  the  brother's  next  of  kin, 
proRpectlvel;  Interested  In  bis  estate  as  a  Ala- 
tributee.  A'.tna.  L.  Tns.  Co.  t.  France.  94  U. 
S.  T>(i\,  24  L.  ed.  2ST. 

And  ft  young  woman  without  property,  who  | 
was  and  had  been  for  seTeral  years  supported 
by  and  educated  at  the  expense  of  her  brother, 
who  stood  toward  her  i:i  loco  parentis,  was  held 
to  have  an  Insurable  Interest  In  h's  life.  Lord 
V.  nail,  12  Uass.  115,  T  Am.  Dec  38. 

Tn  the  sbove  case  It  wss  said  that  with  re- 
spect to  a  child  for  whose  benefit  a  policy  may 
be  effected  on  the  life  of  Its  pnrent  the  Interest, 
except  the  Insurable  one  which  may  result  from 
tbe  legal  obligation  of  the  parent  to  sare  the 
cbtid  from  public  charity.  Is  ss  precarious  as 
that  of  a  Bister  In  tbe  life  of  an  affectionate 
brother  who  provides  for  her. 

8o,  a  brother  whose  slater  had  lived  with  him. 
and  who  bad  at  times  paid  her  something  and 
given  h?r  money,  but  no  account  was  kept  be- 
tween theiu,  has  an  Insurable  Interest  In  her 
life  which  will  support  a  policy  taken  out  by 
blm  thereon.  Keystone  Mutual  Asso.  T.  Beov- 
erson,  10  \V.  N.  C.  188. 

And  a  sister  with  whom  a  brother  had  made 
his  home  for  many  years  prior  to  tbe  Issuance 
of  an  Insumnce  policy  on  tala  life  In  her  favor, 
and  to  whom  be  paid  no  board,  and  who  norsed 
blm  In  sickness  and  took  care  of  blm  as  a 
brother,  has  an  Insurable  Interest  In  his  life 
at  romiuoo  law.  Hoamer  t.  Welch,  107  Ulcb. 
474,  67  N.  W.  n04. 

And  a  sister  whose  brother  Is  Indebted  to  her 
In  a  large  sum  of  money  has  an  Insurable  Inter- 
est In  his  life,  and  a  policy  thereon  for  her  bene- 
fit Is  not  within  the  prohibition  of  the  statute 
airalnst  wager  policies.  Goodwin  v.  Massachu- 
setts Mut.  L.  Ins.  Co.  73  N.  Y.  480. 

And  a  policy  of  Insurance  obtained  by  the  In- 
sured, who  directs  that  a  part  of  tbe  proceeds 
Is  to  be  paid  to  his  brother.  Is  not  a  wager  pol- 
icy ;  and  tbe  fact  that  tbe  brother  paid  the  pre- 
miums does  not  invalidate  it,  as  a  man  may 
take  out  a  policy  of  Insurance  upon  his  life  for 
the  bcneflt  of  his  brother,  and  It  la  immaterial 
what  arrangement  la  made  between  tbem  for 
tbe  pnymunt  of  the  premiums.  Fidelity  Uut. 
Life  As»).  T.  Jeffords.  63  L.  R.  A.  108,  40  C.  C. 
A.  S77,  107  Fed.  402. 

So,  Mo.  Bev.  Stat.  18S9,  I  S8S8.  gives  a  sister 
an  Insurable  Interest  to  her  brother's  lite. 
Sternberg  v.  Levy.  IBS  Uo.  017,  68  L,  B.  A 
438.  60  a.  W.  1114. 
M  U  R.  A. 
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Pa.  446,  57  Am.  Rep.  479,  6  Att.  213.    But  | 
while  these  expreasions  iA  ophiion  are  enti-  i 
tied  to  much  respect  because  of  the  sour'  i  -  I 
from  which  they  come,  it  is  also  true  thai  ' 
the  point  was  not  presented  for  decision  in  I 
these  cases,  and  was  th«-cfore,  presumably, 
neither  argued  nor    specially  considered. 
For  this  reason,  we  csnnot  give  to  such  ex-  , 
pressions  the  same  weight  tnat  is  properly 
idven  to  a  decision  upon  the  very  question^  | 
The  following  cases  deal  with  the  insurable  | 
interest  growing  out  of  the  relation  of  pa- 
rent and  child.    Other  citations  may  be 
found  in  the  note  to  67  Am.  Dec.  96,  and 
in  May,  Ins.  4th  ed.  SS  104-107.    In  Illi- 
noi-i,  the  case  of  Guardian  Uut.  L.  Imt.  Co.  j 
V.  IfOftan,  80  ill.  35.  22  Am.  Rep.  180,  de-  i 
cides  that  the  mere  relation  of  father  and 
son  does  not  give  to  the  son  an  insurable  in-  i 
terest  in  the  life  of  tbe  father,  the  court 


And  that  act  conMlns  no  restrictions  similar 
to  those  of  i  S8!fl  thereof,  as  to  the  amnmiT  I 
which  a  husband  or  wife  may  pay  In  premiums  \ 
out  of  her  husband's  money  upon  tnsarancv  I 
upon  bis  life  for  her  benefit ;  and  therefore  I: 
la  not  a  fraud  for  n  brother,  who  Is  the  be.id  of 
a  family  composed  of  himself,  his  sister,  and 
her  children,  to  apply  his  wages,  or  his  exemp' 
property,  to  the  procuring  of  insurance  for  hpr 
I  benefit.  Ibid. 

So,  under  Mich.  Stnt.  1887.  |  S9fif>./r.,  pni 
vldlng  that  no  policy  of  Insurance  sbai)  ii^-*)- 
upon  a  life  In  which  the  beneficiary  named  hui 
not  an  Insurable  Interest,  and  under  a  later 
clause  of  the  same  section  providing  thaL  wbf> 
any  certificate  or  policy  Issued  in  violation  nf 
the  at>oTc  section  shall  be  void  as  to  the  b<>n)< 
flclary  therein  named,  yet  the  amount  lhi>niir 
shall.  In  case  of  death,  be  payable  to  the  hcin 
of  the  member,  where  a  policy  Is  Issued  to  a 
member  of  a  benellclary  society  made  payable  to 
his  wife,  heira,  administrators  or  assigns,  th- 
policy  is  payable,  upon  bis  death  after  that  ot 
his  wife  end  two.  children,  to  bis  heirs  at  law. 
consisting  In  this  case  of  brothers,  sisters,  and 
<'blldreu  of  a  deceased  brother,  though  Ihej 
have  no  Insurable  Interest  In  his  life.  Bllrcr^ 
V.  Mlrhlcran  Mot.  Ben.  Asso.  94  Hlch.  SO. 
N.  W.  935. 

e.  Application  to  intercut  in  Hoes  of  other  rrfa- 

tivea. 

The  rule  has  been  laid  down  generally  that  i 
granddauxbrer  has  an  Insurable  Interest  In  the 
life  of  her  grandfather.  Breese  v.  Metropnlltaa 
L.  Ina.  Co.  37  App.  Div.  ir>2.  .55  N.  Y.  Supp.  ! 

And  policies  of  insurance  taken  out  by  a  | 
woman  in  her  own  name,  and  afterwards  deiir- 
ered  to  a  daughter-Ia-Iaw  with  dlrectlona  to  pay  I 
the  premfuciH  on  them  and  to  pay  the  funeral  | 
expenses  of  the  luKurcd  from  their  proceeds,  and  i 
that  what  was  left  should  go  to  her  graoddauKh- 
ter,  are  nut  Invalid  as  wager  policies.   Bnrke  t. 
Prudential  Tns.  Co.  153  Pa.  295,  20  Atl.  445. 

So.  tn  Hlillard  v.  Sauford,  4  Ohio  N.  P.  263, 
decided  In  tbe  Licking  common  pleas  court  Id 
1807,  it  was  held  that  a  grandfather  has  an  tn- 
Burnble  Interest  in  the  life  of  a  grandson  so  si 
to  relieve  the  contract  of  Insurance  from  the 
charge  of  Iicing  a  wagering  contract,  aince  tbe 
relationship  Is  a  frood  consideration  for,  and 
will  support,  a  deed  or  a  gift  or  a  grant;  and 
that  the  Ohio  statute  against  wagering  or  bpi-  i 
ting  and  gambling  applies  only  to  games  and  | 
such  things,  and  does  not  apply  to  a  contrart 
of  Insurance  procured  by  a  grandfa^r  npon  { 
the  life  of  his  grandson.  { 
But  In  Union  G.  L.  Ins.  Co.  t.  Hlillard.  IS  CAkt  i 
C.  C.  484,  it  was  said  that  CouaeetUnt  Hat.  L.  i 
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buyiiu  that  the  son  must  also  have  a  well- 
founded  or  TiBtble  expfictfltion  of  some  pe- 
cuniary advanta^  to  be  derived  from  the 
oontinuance  of  Iiik  father's  life;  and  the  re- 
cent case  of  Chicago  Ovaranty  Fund  Life 
tioc.  V.  Dyon,  79  111.  App.  100,  repeat?*  the 
ruling,  that  the  mere  relationship  of  father 
and  adult  son  is  not  sufficient  to  give  the 
son  an  insurable  interest  in  the  father's 
life.  The  point  decided  in  MitOifeU  v.  Vn- 
•on  L.  Ina.  Co.  4S  Me.  109,  71  Am.  Dec 
52!),  was  that  a  father  has  an  insurable  in- 
terest in  the  life  of  his  minor  son,  but  the 
rourt  added  the  dictum — ^which  may  be  cit- 
ed in  connection  with  opposing  expressions 
of  opinion — that  "a  father,  as  such,  has  no 
insurable  interest,  resulting  merely  from 
that  relation,  in  the  life  of  a  child  of  {all 
a^."  The  supreme  court  of  Indiana  In 
Continental  L.  Ina.  Co.  t.  Toller,  89  Ind. 

Ina  Co.  T.  8cbaefer.  94  U.  B.  457,  24  L.  ed.  231, 
and  A:tna  L.  Ins.  Co.  t.  France.  04  TJ.  8.  5S1.  27 
Ij.  ed.  S87,  do  not  go  to  the  extent  of  holdlDg 
that  a  grandfatber  baa  an  Insurable  Interest  tn 
tiie  life  of  his  grandson ;  and  that  no  sncti  ques- 
tion was  before  tbe  court  In  eitber  case. 

Aud  In  Union  Cent.  U  Ina  Co.  v.  Illillard.  16 
Ohio  C.  C.  434,  which  probably  grew  out  of  the 
same  facta  as  Hllllard  t.  Saoford,  4  Ohio  N.  P. 
JtG^.  aupra.  which  was  decided  about  a  year  later 
by  tbe  Licking  county  circuit  court.  It  was  said 
by  the  court  that  nowhere  did  It  find  it  even 
siigKested  that  a  grandfather  had  an  Insurable 
Interest  In  the  life  of  a  grandaon,  but  that  there 
might  be  some  atatntorj  provision  applying  to 
the  case  by  which  giandchlldren  and  grandpar- 
ents are  bound  to  care  for  and  support  each 
otber.  But  tbe  case  tamed  upon  the  question 
of  usury  In  a  loan  wblcb  tbe  Insurance  policy  In 
question  was  taken  out  to  secure. 

So,  the  mere  relation  of  uncle  and  nephew 
does  DOi  constitute  an  Insurable  Interest  wlil.'h 
will  enable  eitber  to  Insure  tbe  life  of  the  other, 
in  tba  absence  of  any  pecuniar;  Interest.  Sln- 
Rlelon  r.  St.  Lools  Hut.  Ins.  Co.  66  Mo.  63.  27 
Am.  Itep.  321. 

And  a  uepbcw  has  not  an  insurable  Interest 
In  tbe  life  of  his  aunt  by  force  of  the  mere  re- 
lationship exiatlng  between  them.  Corson's  Ap- 
peal, 113  Pa.  446,  57  Am.  Rep.  479.  6  Atl.  213. 

And  a  policy  of  Insurance  obtained  by  an 
uncle  upon  the  life  of  b\a  nephew,  with  whom 
he  lives  and  whom  he  supports  upon  a  farm 
owned  by  his  sister,  th^  uncle  paying  the  pre- 
miums and  the  policy  being  payable  to  him.  Is 
Invalid  for  want  of  an  Insurable  Interest.  Fru- ! 
<1entlal  Ins.  Co.  t.  Jenkins,  15  Ind.  App.  297,  48 
N.  C.  1036. 

And  the  burden  rests  with  an  uncle  who  took 
ont  Insurance  upon  the  life  of  his  nephew  tu 
show.  In  an  action  on  tbe  Insurance  policy,  sumc 
pecnnlarj  Interest  to  support  the  policy  besides 
the  mere  Interest  arising  from  relationship. 
Singleton  v.  St.  Louis  Mat.  Ins.  Co.  Ce  Mo.  63. 
27  Am.  Itep.  321. 

But  an  aunt  whose  niece  lives  with  ber  and 
bsfl  done  so  from  early  childhood  at  different 
t.lmes  amonntlng  to  years,  tbeir  relations  being 
those  of  motner  and  daughter,  the  aunt  support- 
tug  the  niece,  has  an  Insurable  Interest  In  the 
Itfe  of  the  niece.  In  view  of  the  moral  obligation 
from  which  she  has  tbe  right  to  expect  care  and 
Iclndocss  from  the  niece  In  case  of  need.  Cronin 
w.  Vermont  L.  Ina  Co.  20  R.  I.  570.  40  AU.  497. 

So.  that  a  person  obtaining  Insurance  upon 
-the  life  of  another  for  her  benefit  was  the  niece 
of  the  Insured,  »nd  that  the  uncle  had  raised 
tier  and  been  a  father  to  ber  all  her  life,  and 
chat  she  had  lived  with  hldi  until  her  narrlage, 
M  L.  R.  A. 


572,  48  Am.  Rep.  185,  held  that  a  dau^htt't 
has  no  insurable  interest  in  the  life  of  het 

mother,  saying  that  the  insurable  interest 
in  the  life  of  another  must  be  a  pecuniary 
intereHL.  and  adding:  "Some  of^  the  au- 
thorities tend  in  the  direction  that  near  re- 
lationship, as  between  paient  and  child,  is  a 
sullicient  foundation  upon  which  to  rest  an 
insurable  interest,  but  this  view  is  not  sus- 
tained by  the  weight  of  authority."  "Wake- 
man  V.  Metropolitan  L.  Ina.  Co.  30  Ont.  Kep. 
705.  decided  that  a  parent  has  a  valid  in- 
surable interest  in  the  life  of  a  minor  child. 
Cltartcr  Oak  L.  Ins.  Co.  v.  Brant,  47  Mo. 
410,  4  Am.  Hep.  328,  which  was  an  action 
on  n  policy  in  favor  of  a  wife  upon  the  death 
of  her  buRband,  contains  a  dietum  that  "at 
common  law  the  insurable  interest  in  the 
life  of  another  person  must  be  a  direct  and 
definite  pecuniary  interest,  and  a  person  has 

and  that  she  had  always  helped  support  tbe 
uncle,  are  snfQclent  evidence  of  Insurable  Inter- 
est in  his  life  to  warrant  tbe  submission.  In  an 
action  upon  the  insurance  policy  of  that  qucs- 
tlou  to  the  Jury.  Ucfiraw  v.  Metropolltaiu  L. 
Ins.  Co.  5  To.  Bnper.  Ct.  488. 

In  Mowry  v.  Home  L.  Ina  Cb.  9  R.  I.  853. 
however,  whkh  was  an  action  by  a  nephew  to 
recover  the  amount  of  a  policy  of  Insurance  ef- 
fected by  him  upon  the  life  of  his  uncle,  it  was 
In  effect  determined  that  some  Interest  on  tbe 
part  of  the  nephew  In  the  life  of  the  uncle  other 
than  that  growing  out  of  the  mc^re  relationship 
was  necessary  to  sustain  tbe  policy ;  and  it  was 
held  that  the  burden  of  proof  rests  with  the  in- 
surance company  tu  show  that  statements  made 
by  the  nephew  In  bis  application  as  to  his  In- 
terest Id  his  uncle's  life  were  untrue. 

So,  the  relationship  of  rooslns  betwe«  the 
insured  and  assuif>d  does  not  give  the  assured 
such  an  iueuralile  Interest  in  tbe  life  of  the  in- 
sured OS  will  takf  the  policy  out  of  the  wager 
flasB.  Brady  v.  rriidc^nrial  L.  Ins.  Co.  5  Kulp, 
505. 

Likewise,  Union  Pratemal  League  v.  Walton. 
100  Ga.  1,  4C  L.  li.  A.  4*_>4.  Zi  9.  15.  317.  Infer- 
entlally  determlopd  that  one  cousin  baa  not  an 
Insurable  interest  In  the  life  of  another:  but  It 
was  said  that  tbe  true  rule  whiuh  should  at- 
tain In  such  cases  Is'tbat  where  one  obtains  a 
contract  of  insurance  on  his  own  life,  and  keeps 
up  the  same  out  of  his  own  meena  aud  directs 
the  amount  ot  the  policy  to  be  paid  at  his  death 
to  another,  whom,  from  lovu,  friendship,  or  any 
other  reason,  he  desires  t'>  benx'ii,  the  named 
!  beneficiary  Is  eiittiled  to  r-.covrr  on  such  con- 
tract, uotwUhstuiidlng  It  uaj  noi  be  shown 
that  b"  or  she  has  any  oti  cr  lasbiaMe  Interest 
In  the  life  of  ihe  deceased  than  exists  In  good 
will,  and  emanato.1  from  bis  exi'irsscd  wish  to 
beneQc 

III.  Oonaent  of  the  inanrei. 

A»  In  case  ot  Insorance  by  a  wife  of  tbe  life 
of  ber  husband,  conscmt  of  the  assured  would 
seem  to  be  necessary  to  the  validity  oC  insur- 
ance by  one  relative  upon  the  life  of  another, 
whatever  the  degree  of  relationship,  and 
whether  an  Inmimble  Interest  existed  or  not. 

Thua  a  life-Insursnce  policy  Issued  to  a  son 
upon  tbe  life  of  bis  father  is  Invalid  where  the 
father  did  not  give  bis  consent  that  the  son 
should  be  made  the  beneficiary.  Chicago  Guar- 
anty Fund  Life  8oc.  v.  Dyon,  79  III.  App.  100. 

And  Inaurnnce  policies  Issued  upon  the  life  of 
a  father  to  his  daughter,  without  previous 
knnwledgH  or  consent  upon  his  part,  and  with- 
out a  medical  examination,  are  Invalid,  and  tbe 
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not  such  an  interest  in  the  life  of  his  wife 
or  child  merely  in  the  charact«'  of  husband 
or  parent."  In  Valley  Hut.  Life  Aaao. 
Teetcalt,  79  Va.  42»,  decided  in  1884,  it 
does  not  appear  whether  the  son  was  a 
minor  or  an  adult,  nor  whether  the  son  had 
taken  ont  the  policy  on  his  father*!  life, 
(MT  was  merely  the  beneflciary  in  a  policy 
taken  out  and  maintained  by  tlie  father  him- 
self. But,  assuming  the  facta  to  have  been 
as  they  are  in  the  case  now  being  consid- 
ered, we  cannot  agree  with  the  assertion  of 
the  supreme  court  of  appeals  of  Virginia 
that  "it  i«  now  well  settled  that  a  father  has 
an  insurable  interest  fn  the  life  of  his  ehlld. 
wbethor  a  minor  or  of  full  age.  and  the  child 
In  the  life  of  his  father."  Two  cases  sre 
cited  in  support  of  this  assertion,  the  first 
beins  Wamock  v.  Davia,  104  U.  S.  775,  20 
L,  cd.  824.  in  which  the  validity  of  an  as- 
signment of  a  life  policy,  made  to  a  person 
having  no  insurable  interest,  was  the  point 
at  issue, — the  declaration  conrerning  the  In- 
terest between  parent  and  child  being  mere- 
ly a  dictum, — and  the  second  ease  being 
Convecticut  hint.  L.  Inn.  Co.  v.  Lucha,  108 
U.  S.  498.  27  I*  ed.  800,  2  Sup.  Ct.  Rep. 
94!).  in  which  the  point  decided  was  thst 
one  partner  had  an  insurable  interest  In  the 
life  of  his  copnrtner.  We  think,  therefore, 
ft  may  be  safely  ssld  that  the  Virginia 
oourt  was  perhaps  overconfident  in  declar- 
ing the  propoRitinn  just  quoted  to  be  well 
settled.  In  the  Rnfflish  courts  it  has  been 
distinctly  decided  that  a  father  has  no  pe- 
cuniary interest  in  the  life  even  of  hia  minor 
son  {Halford  r.  Kymer,  10  Barn.  4  C. 
725) ;  and  in  Worthington  t.  Curtis,  L.  R.  1 


Ch.  Div.  410,  the  court  assumed,  m  a  prep- 
osition that  did  not  need  discunioB,  that  a 
fatlitt-  has  no  insurable  interest  in  the  life 
of  his  adult  son.  The  cases  thus  cited  and 
referred  to  are,  with  few  excepti<Hi8,  ths 
only  case*  In  which  the  questi<n  bow  befors 
us  iiss  been  passed  upon,  and  tbey  eatainly 
justify  the  conclusion  that  there  is  a  con- 
flict of  opinion,  if  not  of  decision,  upon  ths 
question  now  before  the  court.  But,  while 
this  is  true,  the  weight  of  authority  is,  ia 
our  opinion,  against  the  position  that  aa 
adult  son  has  an  insurable  interest  in  ths 
life  of  his  father  merely  by  virtue  of  kin- 
ship. The  current  of  the  recent  decisi(HU 
ahowv  a  clear  tendency  to  Insist  upon  ths 
existence  of  a  pecuniary  interest,  actual  or 
contingent,  upon  the  part  of  the  eon  before 
he  can  take  out  a  valid  policy  npon  hb 
father's  lifa 

It  remains  to  consider  the  poor  law  of 
Pennsylvania,  and  Reserve  Uut,  Int.  Co.  v. 
Kane,  81  Pa.  IM,  22  Am.  Rep.  741.  The 
opinion  In  Uiat  case  is  as  follows  t  "By  ths 
28th  section  of  the  poor  Ihw  of  June  IS; 
183H.  the  father  and  grandfather,  and  the 
mother  and  grandmother,  and  the  diildrsa 
and  grandchildren,  of  everj  poor  person  not 
able  to  work,  shall,  nt  their  own  charge,  be- 
ing of  Bufitcient  ability,  rdieve  and  maintaii 
such  poor  person,  at  such  rate  aa  the  court 
of  quarter  sessions  of  the  proper  county 
fthali  order  and  direct.  Maintenanoe  of  a 
fnther  or  mother  unable  to  work  ia  there- 
fore a  1e?((l  liability.  When  we  add  to  this 
the  feelings  of  natural  afTection  and  the  de- 
sire produced  by  these  feelings  to  provide 
for  the  comforte  of  parents,  the  r^t  to 


prrmfiimn  paid  thereon  may  t>e  recovered,  where 
the  dfltiKtiter  wrb  tndiicM  to  take  them  out  by 
tfae  ropretientations  of  the  conpany's  agent  tbat 
flbe  sboold  not  lost  the  money  paid  thereon,  and 
It  does  not  appear  that  she  was  aware  that  such 
inmirance  was  against  pnbllc  poller*  Uetro- 
polltan  L.  Ins.  Co.  T.  Bleach,  22  Kj.  L.  Rep.  630, 
ftS  9.  W.  436. 

But  see  SbaddTnjiPr  v..  Metropolitan  L.  Ins. 
Co.  SO  Obto  L.  J.  337,  «upra,  II.  b.  See  also 
cases  on  the  subject  of  consent  In  note  to  M(>t- 
ropniltan  Life  Ins.  Co.  v.  Smitb,  B3  L.  R.  A.  817, 
tFi/Ct  riff  At  to  inture  Ufe  of  her  kMboaA 

rv.  Oencliwlaii. 

The  early  mie  In  Kosland,  based  on  the  atat- 
ate  14  Geo.  111.,  chap.  48,  prohlbltlns  wager 
policies,  was  that,  to  support  Insurance  on  the 
lite  of  another,  there  inust  have  been  a  pecun- 
iary Interest  on  the  part  of  the  Insured  In  tbe 
life  of  the  assured,  and  the  Interest  ordinarily 
growing  out  of  relationship  or  eonsanRiilnlty  Is 
not  alone  sumrlent.  And  the  pecuniary  Inter- 
cat  must  bflve  been  mrh  aa  to  amount  to  a  claim 
recoi^lBable  and  entorcoable  In  law  as  dlatln* 
gnfshed  from  a  mere  expectation.  This  rale, 
though  baaed  upon  a  atatute  which  never  be- 
came a  part  of  American  Jurtaprndence,  was, 
and  stni  Is.  followed  to  oome  extent  by  courts 
Id  the  United  Stales. 

The  rule  prevailing  In  many  o(  the  American 
otates.  however,  is  generally  stated  to  be  that 
as  Insurable  Interest  which  will  take  sn  Insur- 
ance policy  out  of  the  class  of  wager  policlea 
la  such  an  Interest  arising  Crom  ties  of  blood  or 
other  relations  as  will  Justify  a  reasonable  ei- 
pectatlon  of  advantage  or  bsmlt  bom  a  contln- 
64  L.  R.  A. 


nance  of  the  life  of  tbe  assured,  and  that  It  Is 
not  ne«^sary  that  the  expectattoD  of  advantag* 
or  benefit  ahonid  he  always  capable  of  pecno-  i 
lary  estimation.  Thia  rule.  It  would  appear, 
does  not  dispense  entirely  witk  a  peennlaiy  In- 
terest, but  merely  permits  that  Interest  te  con- 
sist of  a  mere  expectation  of  a  pecuniary  benrAt 
as  dlstlngulabed  from  the  reqalreoaeot  ef  ths 
other  rule  that  the  Intereat  moat  araoaot  to  s  | 
claim  recognlxable  and  enforceable  In  law.  Tbt 
later  or  American  rule,  therefore,  would  Indiidt 
the  Interest  which  a  child  might  have  in  ths 
life  of  Ita  parent  or  a  parent  in  the  life  of  a 
child,  or  that  which  might  exist  between  broth-  I 
era  and  atstera  I>ased  upon  the  affection  sup- 
posed to  exiat  between  them ;  and  the  soppoal-  ' 
tlon  and  expei^atlon  Aat  one  would  render  thi 
other  pecuniary  aid  In  esse  of  need:  while  tbt 
former  mle  would  cover  the  cam  of  the  Interest 
of  a  child  In  the  life  of  Its  parent  only  la  case 
tbe  child  was  a  minor  and  entitled  to  aapport 
from  the  parent :  and  tbe  ease  of  the  Interest  of 
a  parent  in  the  life  of  a  child  only  when  ths 
child  la  legally  bound  to  support  tbe  parent: 
and  tbe  Interest  between  brothers  and  slaters 
based  on  affection  only  la  not  oufflelcnt  to  sap- 
port  insurance  by  tbe  one  upon  the  life  9t  ths 
other. 

The  more  distant  relatlonahlpo,  however.  sbA 
as  that  between  grandparents  and  graadchll- 
dren,  ancles  or  aunts,  and  nephews  or  nieces 
and  eonsin  and  eonsln,  ars  not  leBerally  re- 
garded under  either  rple  as  snAclently  eond» 
clve  to  love.  alTectton,  end  Interest  to  warrant 
Insurance  by  one  upon  tbe  lite  of  tbe  ether, 
Iboiwh  exceptions  have  been  .made  In  case  of 
grandparenta  and  grandchlldiM  In  a  few  Ut- 
atoncoL  V.  B. 
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-flffeet  fanurance  on  the  life  of  the  parent, 
to  carry  out  these  purposes,  ought  not  to 
*m  denietL  It  would  be  technical  in  the  ex- 
tresM  to  wmj  that  a  son  has  no  insurable  In- 
terest in  his  father's  life.  Poverty  may 
-overtake  the  father  in  his  lifetime,  and  thus 
Iwth  father  and  mother  be  cast  upon  the  son ; 
■or,  if  the  father  die  before  her,  the  necessity 
may  fall  at  once  upon  the  son.  Why,  then, 
abould  he  not  be  permitted  to  make  a  pro- 
vision, by  insurance,  to  reimburse  himself 
for  his  outlays,  past  or  future  T  What  in- 
jury is  done  to  the  insurance  companyT 
They  reoetve  the  full  premium,  and  they 
"know  in  such  case,  from  the  very  relation- 
■ship  of  the  parties,  that  the  contract  is  not 
a  mere  gambling  adventure,  but  is  founded 
in  the  best  feelings  of  our  nature,  and  on  a 
legal  duty  which  may  arise  at  any  time. 
We  are  of  opiiii<ni  that  the  policy  is  not 
void." 

From  this  statement  of  the  grounds  of 
derision,  it  is  apparent  that  the  principal 
reliance  of  the  court  is  upon  the  obligation 
-created  by  the  poor  law  of  Pennsylvania. 
The  fact  of  relationship  is  referred  to,  but 
-not  direlt  upon,  and  it  is  certainly  not  dis- 
■tlnetly  put  forward  in  support  of  the 
eoiirt^  eoneluaion.  Turning,  therefore,  to 
I  28  of  the  act  of  1836  (P.  L.  647),  we  find 
"the  statutory  provision  to  be  as  follows: 
-"The  father  and  grandfather,  and  the  moth- 
-er  and  grandmother,  and  the  children  and 

Sandehildren,  of  every  p<K>r  person  not  able 
work,  shall,  at  their  own  charge,  being 
of  sufficient  iU)ility,  relieve  and  maintain 
such  poor  person,  at  such  rate  as  the  court 
of  quarter  nsslons  of  the  county  where  such 
poor  person  resides  shall  order  and  direct, 
-on  pain  of  forfeiting  a  sum  not  exceeding 
'$20  for  every  month  they  shall  fail  therein, 
which  shall  be  levied  by  the  process  of  the 
-•aid  conrt,  and  applied  to  the  relief  and 
■maintenance  of  such  poor  person." 

Other  sections  of  the  act  make  it  plain 
that  the  primary  obligation  to  furnish  sup- 
port to  any  poor  person  is  Imposed  upon 
the  poor  dif<tr{ct.  and  that  {  28  is  intended 
to  relieve  the  district,  and  not  to  create  a 
right  that  is  directly  enforceable  at 
thie  suit  of  the  poor  person  against  the  son 
or  the  father,  as  the  case  may  be.  It  ia, 
of  course,  well  known  that  the  legal  obliga- 
-tion  of  the  father,  under  the  common  law, 
■to  maintain  hit  diild,  ceases  as  soon  as  the 
•child  becomes  of  age,  and  that  there  fs  no 
legal  obligation  resting  upon  a  child  to  sup- 
port a  parent.  Schouler,  I>om.  Rel.  2d  ed. 
f>p.  *32j,  365,  and  cases  cited.  The  obllga- 
-tion  under  the  various  poor  laws  Is  ordi- 
•na-rily  a  du^  directly  owing  to  the  district, 
■and  only  indirectly  owing  to  the  poor  per- 
«on.  This  consideration  was  apparently  in- 
-fliiential  in  determining  the  appellate  court 
■of  Indiana  to  hold  that  a  eon  has  no  insura- 
1>1«  interest  in  his  mother's  life  by  virtue  of  a 
vlinilar  statutory  provision,  although  other 
reasons  are  also  given  by  the  court  for  this 
ruling.  Peoples  Uut.  Ben.  Boc.  v.  Temple- 
ton,  16  Ind.  App.  126,  44  N.  E.  809.  We 
not  dispoeed,  however,  to  lay  any  stresii 
•apon  the  indirect  character  of  the  obligation 
M  A. 


mutually  to  support  each  other,  thus  laid 
upon  parent  and  child  by  the  poor  law  of 
T^ennsylvania.  The  obligation  exists,  no 
matter  for  whose  benefit  directly,  nor  at 
whose  suit  it  may  be  enforceable,  and  we 
shall  consider  it  as  if  the  statute  made  it 
directly  available  by  the  peraon  reduced  to 
poverty  and  needing  support.  Thus  consid- 
ered, what  bearing  has  the  section  quoted 
upon  the  queetion  now  before  the  eourtt 
Manifestly,  it  afTecta  an  adult  eon  in  two 
ways:  First,  it  makes  him  liable  to  sup- 
port his  father,  if  the  son  be  of  sufiicient 
ability;  and,  second,  it  makes  the  father  lia- 
ble to  support  his  son,  if  the  father  be  of 
sulUcient  ability.  I'he  supreme  court  of 
Peiinaylvania  in  Kane'a  Case  considered  the 
subject  exclusively  from  the  first  point  of 
view,  namely,  the  son's  liability  to  support 
the  father,  and  put  the  decision  on  the  son's 
right  to  be  reimbursed  for  outlays,  past  and 
future,  in  discharge  of  such  liability.  There 
is  no  doubt  that  the  actual  expencfiture  of 
money  by  the  son  for  the  purpose  of  sup- 
porting his  father  would  give  the  son  an  in- 
surable interest  in  the  father's  life;  nor  is 
there  any  doubt  that  a  policy  could  be  tak* 
en  out  by  the  son  to  proride  for  the  repay- 
ment of  similar  expenditures  to  be  made  m 
the  future.  But,  if  no  expenditure  is  actu- 
ally made,  there  is  no  right  of  recovery; 
and,  in  any  event,  recovery  is  to  be  limited 
to  the  amount  expended.  This  has  been 
several  times  decided  by  the  supreme  court 
of  Pennsylvania, — Seigrist  v.  Bchmolte,  113 
Pa.  326,  6  Atl.  47,  being,  perhaps,  the  lead- 
ing case, — and,  if  the  princinle  of  these  re- 
cent decisions  had  been  applied  to  the  facta 
of  Reserve  Hut.  Ina.  Co.  v.  Kane,  it  would 
have  prevented  recovery  in  that  case.  There 
was  no  evidence  there  to  show  that  the  son 
had  spent  any  money  in  his  father's  sup- 
port; and,  as  thia  is  true  of  the  pending 
action  also,  we  think  it  follows  that  the 
plaintifT  below  had  no  claim  founded  upon 
the  poor  law  of  the  state.  He  bad  paid 
nothing  to  support  his  father,  and  therefore 
had  no  claim  to  be  reimbursed.  The  word 
implies  a  previous  payment,  an  expenditure 
actually  made,  for  which  the  pnrson  paying 
ia  to  he  nrade  good. 

llie  second  provision  of  the  Penni^lvania 
poor  law  that  is  referred  to  in  the  forgoing 
paragraph  of  this  opinion  makes  the  father 
liable  to  support  his  adult  son  if  the  latter 
falls  into  poverty;  and  tnis,  we  think,  would 
give  the  son  an  insurable  interest  in  his 
father's  life,  if  the  remaining  condition  of 
the  statute  is  found  to  exist;  namely,  suffi- 
cient ability,  present  or  prospective,  upon 
the  part  of  the  father.  Two  things  must 
concur  before  the  obligation  is  enforceable, 
— the  son  must  be  unable  to  work,  and  the 
father  must  be  of  sufficient  ability  to  re- 
spond to  the  call  for  support.  Clearly, 
therefore,  the  insurable  interest  of  the  son 
depends  upon  the  father's  ability  to  dis- 
charge the  obligation,  or,  at  the  best,  upon 
the  reasonable  prospect  that  the  father  will 
be  of  sufficient  ability.  Where  there  is  no 
evidence,  as  there  was  none  in  the  case  at 
bar,  to  justify  a  finding  that  the  fathn  had. 
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ur  wonld  ever  hftve,  the  ability  to  support 
the  son  in  case  of  need,  a  necessary  prerequt- 
nite  to  the  right  of  8upp<Ht  ia  wanting,  antl 
&  necessary  prerequisite,  also,  of  the  right 
to  insure  the  father's  life.  The  son's  inter- 
est was,  not  that  his  father  should  live  in 
order  to  be  bia  support  if  want  should  over- 
take him,  but  that  the  father  ahonld  die, 
m  order  that  premioins  should  ecMe  upon 
the  policy,  and  the  principal  sum  abcnild 
become  presently  payable. 

Without  further  elaboration,  we  may 
atate  our  conclusions  as  follows: 

(1)  The  mere  relationship  of  father  and 
son  does  not  give  an  adult  son  an  insura- 
ble interest  in  his  father's  life.  Such  an 
iiitcT«at  may  exist  under  the  cireumatancea 


of  a  parUetilar  case,  but  relationship  alontr  | 
is  not  suflicipnt  to  establish  it.  j 

(2)  Under  the  poor  law  of  Pennsylvanu. 
an  adult  son  has  an  intercut  in  his  fatlieiV 
life  suflicient  to  support  a  policy  of  insuraitit- 
for  either  or  both  of  two  purposes, — ^to  re- 
imburse him  for  payments  actually  made,  oi 
to  be  made,  on  nis  father's  behalf;  and  t'  < 
protect  him  against  the  loss  of  his  father'^  ; 
support,  when  there  is  a  reasonable  expet-  j 
tation  that  fais  father  will  be  of  sufficiont  ! 
ability  to  rcsixind  to  the  call  that  may  W  ' 
made  upon  him. 

The  fudgment  of  the  Circuit  Court  ia  n 
rerserf,  and  the  case  is  remanded,  with  ii 
structions  to  enter  judgment  upon  the  n 
served  point  In  favor  of  the  defendant. 
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THE  CARRIE  L.  TYLER. 
MS  C.  C.  A.  374.  lOS  Ted.  422.) 

A  T^iiMVl  liaTias  no  proDelll^ff  poTrer  of 

her  otTM.  and  In  chaise  or  a  tug  bavlng  on 
hMiiKi  a  lioensM  pilot.  Is  subject  to  the  pro- 
visliiiiB  of  a  atnlo  statute  requiring  resaets 
enuring  a  certain  port  to  take  a  licensed 
pi'ot.  or,  tn  case  of  refusal,  to  pay  bis  regu- 
lar fee. 

(Febmarr  T,  1901.J 

APPEAL  by  libellant  from  a  decree  of  the 
District  Court  of  the  United  States  for 
the  Eastern  District  of  North  Carolina  di<<- 
minxin;;  a  libel  filed  to  enforce  payment  of 
pilotage  fees.  Reversed. 

Statement  by  Slmonton,  Circuit  Judge: 
The  barge  Carrie  L.  I^ler  has  been  em- 
ployed in  carrying  phosphate  rock  from  the 
port  of  Charleston,  South  Carolina,  to  tho 
port  of  Wilmington,  North  Carolina,  ller 
tonnage  is  5Cii  tons  gros<<,  503  tons  net. 
She  is  enrolled  at  Charlpston.  'She  draws 
18  feet.  This  barge  carries  two  low  masts, 
with  a  spread  of  sails  used  to  steady  her  at 
sea,  but  entirely  incapable  of  propelling 
her;  and,  in  fact,  she  is  without  any  propel- 
ling power  whatever.  When  she  was  toned 
towards  the  mouth  of  Cape  Fear  river,  she 
was  taken  in  tow  by  the  tug  Alexander 
Jone.'f,  a  regular  coastwise  steam  tug.  The 
master  of  this  tug  and  her  iirst  mate  are 
both  duly  licensed  as  branch  pilots  for  the 
Cape  Fear  river  and  bar.  The  libellant  ia 
a  (liily-licenned  pilot  of  the  Cape  Fear  river 
and  bar.  On  three  srparate  occasions  while 
on  his  cruise  he  saw  the  Carrie  L.  Tyler  pro- 
ceeding towards  and  crossing  the  bar  of  the 
Cape  Fear  river,  and  on  each  occasion  prof- 
fered his  services  as  pilot  to  her.  On  each 
occasion  hia  proffer  was  refused.    lie  there- 

Nora. — As  to  liability  of  vessel  or  owner  for 
compnlaory  pllotase  fees,  see  Clayton  v.  Ilebb 
(C.  C.  App.  4tli  C.)  80  L.  R.  A.  177,  and  note. 
."if  L.  R.  A. 


upon  filed  his  libel  in  rem  against  the  sain 
barge,  demanding  the  fee  to  which  he  woulo 
have  been  entitled  had  he  piloted  the  b»r^<'- 
Under  the  law  of  North  Carolina  the  piloi 
fees  for  all  vessels  drawing  18  feet  is  $143, 
except  coastwise  vessels.  These  are  enti- 
tled to  a  discount  of  25  per  cent,  lea^-in)* 
$107.25.  For  the  three  occasions  be  (if- 
mands  $321.75.  The  answer  denies  all  I'a 
bility  to  libellant  on  the  facts  stated. 
district  court  dis^lowed  the  claim,  and  di- 
minsed  the  libel.     103  Fed.  327. 

The  statutes  of  North  Carolina  nnder 
which  libellant  claims  are  as  follows: 

"Set.  3406.  When  the  Master  of  Vesxl 
.Veed  not  Take  Pilot.  1858-9,  chap.  23. 
§  8.  No  master  of  a  vessel  shall  be  r»- 
quired  to  take  or  keep  a  pilot  on  board  m 
pay  for  pilotage  In  the  river  or  over  bara. 
who  is  or  has  been  a  full  branch  pilot,  or 
emploTs  a  full  branch  pilot  as  first  mate  of 
ilia  vessel." 

"Sec.  341)9.  Hights  of  Pilots  as  to  JAaUi 
and  New  Inlet  Bars  of  Cape  Fear.  Re\- 
Code,  chap.  85,  §  11 ;  1707,  chap.  486,  !  1. 
The  pilots  having  branches  to  pilot  over  t!>e 
Main  bar.  or  New  Inlet  bar,  of  Cape  Fim^ 
river,  shall  be  entitled  to  pilot  and  navi^r^ite 
v^els  into  port  over  eifnor  bar;  and  thi- 
pilot  who  shall  bring  a  vessel  into  port  otit 
either  bar  shall  be  entitled,  exclusively. 
navigate  the  same  vessel  out  of  port  <  ler 
either  bar.  I'rovided.  when  any  vessel  shall 
be  ready  to  go  out  of  port,  and  such  pilot 
does  not  attend  to  navigate  the  same,  thp 
enptain  or  master  may  employ  any  other 
pilot  for  that  purpose,  such  other  pilot  be 
ing  a  branch  or  comnussicmed  pilot  for  the- 
bar  over  which  the  vessel  is  to  oe  navignteii 
out;  and  every  pilot  who  shall  navigate  a 
vessel  out  of  port  contraiy  to  this  sectior 
shall  for  every  such  offense, forfeit  and 
.¥40  to  the  pilot  or  pilots,  who.  by  this  chm 
ter.  would  have  been  entitled  to  nav^pite 
said  vessel  out  of  port." 

"Sec.  3602.  Pilots  Refused,  Entitled  tc 
Full  Pilotage.  Rev.  Codes,  chap.  85,  S  14: 
1784,  chap.  207,  §  8.  Whoi  any  master  of 
SL  \-essel,  not  having  a  pilot  on  board,  eom 
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ing  over  the  bar  into  the  Cape  Foar  river ; 
or  bein^  in  the  river  and  going  out  of  either 
of  the  inleta,  ohall  refuse  a  pilot  acroBs  the 
Inr,  then  each  pilot  no  refused  shall  be  en- 
Mtled  to  the  same  pilotage  as  if  he  had  been 
actually  eniployed  to  pilot,  and  had  piloted 
!>uch  vessel, 

•  Sec.  3503.  One-Third  Feea  to  be  Paid  to 
Pilots  in  Certain  Casca.  &ev.  Codes,  chap. 
36,  §  15;  1786,  chap.  262,  {  0.  When  any 
vessel  Bball  come  over  the  bar  before  a  pilot 
boards  her,  she  Khali  pay  only  one-third  fees 
for  cmning  in,  unless  when  it  may  happen 
t.he  weather  is  so  bad  that  no  person  can 
board  a  vesHfl.  in  which  cai^e,  if  be  shall 
hail  her  wit)  out  the  bar,  he  shall  be  enti- 
tled to  full  feea." 

"Sec  3505.  Pilot  Entitled  to  Full  Pay 
though  Refused,  When.  Rev.  Codes,  chap. 
So,  S  17;  1S13,  chap.  860;  1823,  chap.  12i2, 
SS  1,  2;  1831,  chap.  6o;  1840,  chap.  48; 
1836-67,  chap.  1.  When  a  master  of  a  ves- 
sel shall  refuse  a  pilot  either  up  or  down 
rhe  Cape  Fear  river,  then  each  pilot  ao  re- 
fused shall  be  entitled  to  the  full  pilotage  in 
i-he  same  manner  as  he  would  have  been  had 
lie  been  actually  employed  for  the  purpose 
of  pilotii^  such  vessel.  But  any  vessel  un- 
der' 60  tons  burden  shall  not  be  compelled  to 
Take  a  pilot  while  crossing  the  bar,,  or  pay 
pilotage,  except  where  signals  are  made  for 
a  pilot;  and  no  vessel  (oining  in  at  either 
of  the  said  inlets  with  a  view  to  the  more 
convenient  prosecution  of  her  voyage,  or  to 
iimke  a  harbor,  shall  be  subject  to  the  pay- 
ment of  pilotage." 

Arf^ed  Wore  Oof  and  ffimonfon.  Circuit 
'Indges. 

Ulr.  Tbomaa  Evau,  for  appellant: 
Where  a  pilot  service  wan  refused  the 
pilot  was  by  law  entitled  to  the  same  oom- 
pt'nsation  that  he  would  have  been  entitled 
to  had  he  actually  been  accepted  and  fer- 
formed  the  service. 

tierriah  t.  Johnnon,  46  X.  C.  (1  Joni-s,  L.) 

The  construction  put  on  a  atate  law  by 
rhe  highest  state  pourt  is  a  part  of  the  law 
of  the  state,  and  is  binding  upon  the  courts 
of  the  United  States. 

Thr.  Princess  Alexandria,  8  Ben.  209.  Fed. 
fiis.  No.  11,430;  Pacific  Hail  H.  8.  Co.  T. 
.foliffe,  2  Wall.  4.'i7.  17  L.  ed.  807;  The  Vali- 
inrvia,  1  Saw>-.  4(S3.  Fed.  Cas.  No.  2.312; 
f'noley  v,  Philadrlpbia  Port  Wardens.  12 
Iln\v.'.?II.  13  L.  ed.  1001:  The  George  S. 
JVrifjkt.  Dejidy.  501.  Fed.  Cas.  No.  6.340. 

To  hold  that  this  eluas  of  merchant  vea- 
"(■•19  should  be  exempt  from  pilotage  charges 
would  be  a  discrimination  against  sailing, 
which  at  present  is  unlawful,  and  which 
would  in  a  short  peiiod  exclude  all  sailing 
vc5flselR  from  commerce  and  navigation. 

U.  S.  Rev.  Stet.  438.5.  shows  the  only 
-lus«  of  unrigged  vessels  that  are  exempted, 
'['he  barge  Carrie  L.  Tyler  is  not  of  the 
«-x«*mpted  class. 

FlandcTB  v,  Tripp,  2  I^,  Dw.  15,  Fed. 
No.  4364:  F.x  parte  MeXicl.  13  Wall. 
■2:Ui.  20  t.  ed.  624. 

The  tugboat,  being  a  cou  tsvi><>  ntcitmcr. 
-•.vn.s  aot  required  to  take  a  pilot.  Tlie  pih^lx 
5  t  I*.  R.  A. 


on  her  were  not  on  pilotage  duty  to  the 
barge  durip^  the  towage  operation.  The 
whole  liability  of  the  towboats  was  under 
contract  for  towage;  if  they  failed  in  their 
contract,  that  fa«:t  does  not  interest  the  ap- 
pellant in  this  case. 

In  the  absence  of  l^station  by  Congress, 
the  states  have  the  power  to  regulate  the 
subject  of  pilotage. 

Cooley  V.  Philadelphia  Port  Wardens,  13 
How.  311,  13  L.  ed.  1001;  Ex  parte  Moyiel. 
13  Wall.  238,  20  L.  ed.  625;  Wilaon  v.  Mc- 
Xamee,  102  U.  S.  672,  26  L.  ed.  234 ;  Uobart 
V.  Drogan,  10  Pet.  108,  0  L.  ed.  363;  The 
Chase.  14  Fed.  854:  Pacific  Mail  8.  8.  Co. 
V.  Joliffe,  2  Wall.  450,  17  L.  ed.  805;  The 
California,  1  Sawv.  463,  Fed.  Caa.  No.  2,312; 
Vhaffee  v.  United  Statct,  18  Wall.  616,  21 
L.  ed.  008. 

Messrs.  Robert  G.  Blekford  and  Smm* 
ael  Favk,  with  Mr.  Oeorse  BonntTee. 

for  petitioner: 

Tlie  Energy,  L.  R.  3  Adm.  &  Eccl.  Rep.  52, 
is  predicated  upon  the  fact  that  the  posi- 
tion of  a  pilot  in  English  waters  is  upon 
the  tow,  and  not  upon  the  tug,  and  that  the 
pilot  who  is  on  board  the  tow  directs  the 
navigation  of  the  tug,  and  therefore  has  no 
application  to  the  law  governing  the  rela- 
tion of  a  tug  and  tow  in  the  United  States. 
This  custom  seems  to  have  been  dictated  by 
experience,  and  has  received  the  sanction  of 
many  legal  decisions  in  Great  Britain. 

Spaigiit  V.  ledcaatle,  L.  R.  6  App.  Cas. 
217;  The  Niobc,  L.  R.  13  Prob.  Div.  p.  55; 
Maraden,  Maritime  Collisions,  3d  ed.  p.  191. 

The  doctrine  has  long  been  established  in 
this  country,  by  many  eases,  that  a  steam 
vessel  having  a  tow  is  bound  to  brin^  to  that 
»ervic-e  reasonable  prudence,  caution,  and 
skill  in  the  management,  direction,  and  con- 
trol of  the  navigation  of  the  tow,  and  for 
any  failure  thereof  the  steam  tug  is  liable. 

The  Quickstep,  fl  Wall.  670,  sub  nom.  The 
Quickstep  V.  Byrne,  19  I*,  ed.  768;  Thr 
Vayvaa,  61  Wall.  183.  sub  nom.  The-  Cayuga 
V.  Wilson,  21  L.  ed.  .'J55;  Thr  Syracuse,  12 
Wall.  171,  sub  notn.  The  Syracuse  v.  Lang- 
ley,  20  L.  ed.  .^84. 

The  obligation  of  the  steam  vessel  which 
had  the  petitioner's  barge  Carrie  L.  Tyler  in 
tow  was  to  tow  her  from  port  to  port. 

The  district  court  found  that  the  statutes 
of  North  Carolina  did  not  contemplate  re- 
quiring barges  without  motive  power,  in 
tow  of  a  steam  tug  having  a  regular,  duly 
licensed  pilot  on  board,  to  employ  a  pilot. 
The  statutes  of  North  Carolina  making 
compulsory  tlie  pavment  of  pilotage  for 
services  tendered  to  Wrges  in  tow  of  a  coast- 
wise steitm  lug  are  in  violation  of  U.  S. 
Rev.  Stat  S  4444. 

A  steHm  vessel  and  her  tow  for  purposes 
of  navigation  are  considered  in  law  onp  ves- 
sel, and  llitit  a  stwim  vcmscI, 

The  ciiina  *(  The  Restless.  103  U.  R.  71)1. 
26  L.  ed,  fiOO;  The  Pennsylvania.  3  Ben.  215. 
Fed.  Cas.  No.  10.946;  State  v.  Turner,  34 
Or.  173.  m  Par.  92.  56  Pac.  015:  Short  v. 
The  Columbia,  1»  C.  C.  A.  436.  44  U.  S. 
App.  326.  73  Fed.  226;  The  Harold,  84  Fed. 
I  OJ'S :  Aiiglo-Aualralaaian  Steam  .Vor.  Co  v. 
'  Cornell  k.  B.  Co.  32  Fed.  798 ;  Jievo^rl: 
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B.  Troup.  Co.  T.  Philadelphia  A  8.  Steam 
Nav.  Co.  22  How.  472,  16  L.  ed.  399;  The 
Herbert  Manton  y.  Gautier,  M  Blatchf.  37, 
Fed.  Cas.  Ko.  6,399;  Sturgis  t.  Boyer,  24 
Uow.  110,  16  L.  ed.  591;  The  Johnson,  9 
Wall.  146,  tub  nom.  The  Johnson  v.  itcVord, 
10  L.  ad.  610;  Th«  h'orthem  Belle,  9  Wall. 
628,  mb  nom.  The  Northern  Belle  v.  Robeon, 
19  L.  ed.  740;  The  Herrirnac,  2  Sawy.  586, 
Fed.  CaB.  9,478;  The  Fred  W.Chase,  31  Fed. 
81;  The  Bordentoirn,  16  Fed.  270;  The 
Columbia,  19  C.  a  A.  436.  44  U.  S.  App. 
S26,  73  Fed.  226. 

Simonton,  Circuit  Judg^  delivered  tbe 
opinion  of  the  court: 

No  objeclioa  has  been  or  can  be  made  to 
the  JuriBdieUun  of  the  court  below.  Bo- 
bart  V.  Drogan,  10  Pet.  120,  9  L.  ed.  363. 
Nor  can  any  objection  be  made  to  the  provi- 
eica  of  the  law  giving  a  pilot  the  same  fees 
for  services  tendered  and  refused  as  he 
would  have  earned  if  the  services  had  been 
aecppted  and  performed.  Cooley  v.  Phila- 
delphia Port  Wardens,  12  How.  299,  13  L. 
ed.  096.  The  eole  question  in  the  case  is 
Uiis:  Was  this  barge,  being  wholly  with- 
out motive  power  of  any  kind,  bound  by  law 
to  accept  the  services  of  a  pilot  while  she 
was  in  low  of  a  steam  tug  whose  master 
was  a  licensed  pilot  of  the  bar  and  river 
over  which  she  was  navigatingi  The  point 
is  a  narrow  one.  It  is  a  municipal  regula- 
Uon  of  th«  state  oi  North  Carolina,  rero^- 
nized  and  made  of  force  under  the  legisla- 
tion of  Congress.  Cooley  v.  Philadelphia 
Port  Wardens,  12  How.  299,  13  L.  ed.  996. 
No  decision  of  any  court  in  that  state  has 
beeen  quoted,  and  none  can  be  found,  bear- 
ing on  this  q^iestion.  It  comes  up  for  the 
first  time  for  adjudication.  The  class  of 
pilots  has  existed  from  the  earliest  times, 
and  laws  have  been  enacted  In  every  nation 
engaged  in  commerce  regulating  and  pro- 
tecting them.  The  purpose  of  these  laws  is 
to  insure  at  all  times  a  due  supply  of  men 
well  qualiRed  by  skill,  knowledge,  and  expe- 
rience to  protect  vessels  entering  into  ports 
and  harbors  from  the  dangers  of  navigation. 
They  are  eI^tagpd  in  a  perilous  calling,  and 
must  be  ready  to  brave  the  perils  of  their 
vocation.  To  enooiirage  aucb  men,  and  lo 
secure  permnnence  in  their  rankn,  every  na- 
tion engii^  in  commerce,  and  all  the  statet 
in  the  Union  having  harbors,  have  enacted 
laws  making  it  compulsory  upon  all  vessels 
entering  their  ports,  except  those  of  very 
small  tonnage,  to  employ  a  duly  licen<«ed 
pilot  for  the  purpose  of  piloting  them. 
The  propriety  and  legality  of  these  regula- 
tions by  the  states  have  been  sanctioned  by 
the  Supreme  Court  of  the  United  States. 
Pacific  Mail  8.  fl.  Co.  v.  Joliffe,  2  Wall.  450, 
17  L.  ed.  805;  Wilson  v.  Afr\amee,  102  U. 
S.  .^72,  26  L.  ed.  234.  And  these  cases  also 
sustain  the  regulation  that  if  a  pilot  offer 
bin  aervifieA,  and  they  be  refused,  he  is  en- 
titled to  be  piid  the  pilotage,  unless  some 
o*.her  pilot  be  first  encflgpd,  Mr,  Justice 
Curtis,  in  Coolest  v.  Philadelphia  Port  War- 
dmn.  12  Fow.  312.  13  L.  ed.  1002.  speaking 
on  this  sub'eet,  says:  "We  think  this  par- 
ticular regulati<Mi  concerning  half-pilotage 
54  L.  R.  A. 


feeii  is  an  appropriate  part  of  a  gaml  i^t- 
tera  of  regulations  of  ibii  subjecL  Tot 
ing  it  by  the  practice  of  comuenit)  tttta 
and  countries  legislating  on  this  labjcct,  n 
find  it  has  u»:iially  been  deemed  maemuj 
to    make  similar   provisions.  Nmnertiu 
laws  of  this  kind  are  cited  in  the  Itarwt 
argument  of  th^  rounsel  for  the  deftsdul 
in  error;  and  their  fitoess,  as  a  put  of  ■ 
system  of  pilotage,  in  many  plaees,  vajii 
inferred  from  their  existence  in  so  muy  dil- 
ferent  states  and  countries.     like  'o&e 
laws,  thqr  are  framed  to  meet  the  moa 
usual  cases,     Qiice  frequentim  Mmiiiti 
They  rest  upon   the  propriety  of  iecuri^ 
lives  and  property  exposed  to  tibe  peils 
a  dangeious  navigation  by  taking  sihfliii 
a  person  peculiarly  skilled  to  encomte  > 
avoid  them ;  upon  tbe  policy  of  diseowipi; 
the  commanders  of  vessels  from  rdiuongh 
receive  such  persons  on  board  at  tbt  pivfa 
times  and  places;  and  upon  the  expediewT, 
and  even  intrinsic  justice,  <A  not  nSeriif 
those  who  have  incurred  labor,  and  czptut 
and  danger,  to  place  tJicmselves  ia  s  piw 
tion  to  render  important  service  genenlli 
necessary,  to  go  unrewarded,  heoiut  ib 
master  of  a  particular  vessel  eith«r  mUr 
refuses  their  proffered  assistance,  or,  cm 
trary  to  the  general  experience,  doei  u 
need  it    There  are  many  cases  in  whidi  u 
offer  to  perform,  accompanied  fay  pram 
ability  to  perform,  la  deemed  bj  law  eqan' 
lent  to  p^onnanee.   The  lawi  of  eonnr 
cial  states  and  countries  have  made  u  d 
fer  of  pilotage  serrice  one  of  thoaa  mm 
and  we  cannot  pronounce  a  law  which  d» 
this  to  be  Eo  far  removed  from  the  osiul 
fit  scope  of  laws  for  the  regulation  <rf  pilotf 
and  pilotage  as  to  be  deem«l,  for  this  etna, 
a  covert  attempt  to  Ic^slate  opoD  tuotbcr 
subject  under  Uie  appearanee  of  legiakuf 
on  this  one." 

This  compulsion  exists  on  the  mait«nef 
all  vessel  3,  notwithstanding  that  the;  Uks 
selves,  by  frequent  visits  to  the  port,  nuj 
possess  sufficient  knowledge  to  cross  tlie  te' 
and  navigate  the  rivers  in  safety.  la  ctoy 
case  the  language  is  general, — "ererr  ^ 
or  vessel."  The  North  Carolina  itatett 
■ays:  ■'When  any  master  of  a  vessd. 
having  a  pilot  on  board,  coming  over  thf  bir 
of  Cape  Fear  river  or  bdng  in  the  nm  u£ 
going  out  either  of  the  inlets,  shall  refoMt 
pilot  across  the  bar,  then  each  pilot  » 
fused  shall  be  entitled  to  the  same  piloUff 
as  if  he  had  beat  actually  empli^ed  to  }\\* 
and  had  piloted  such  vessel." 

An  examination  of  the  regulatioos 
disclose  that  the  rates  of  pilotage  are  fiw 
by  the  draught  of  the  vessel,  and  upon  li 
vessels  alike, — steam  or  sail  vessels.  TV 
tppellee  claims  that  the  barge  in  tlie 
at  bar  was  exempt  from  this  regnlatioi  C 
the  statute  for  two  reasons :    First,  kaiw 
she  had  no  motive  power   in  heradl. 
therefore  eonld  not  fae  navigated  fay  a  piSo* 
second,   because  the  tug  already  b»  «■ 
hoard  of  her  a  duly  licensed  pilot  of  tlx  bi* 
and  river  of  the  Cape  Fear.     It  is  true  tin' 
the  barge  had  no  motive  power  in  itt^' 
but  she  supplied  motive  power  when  sbfw 
gaged  the  services  of  the  tug.     8be  thn 
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bcgu  to  be  Mavigatedf  and  by  her  great 
draugfat  of  18  feet  she  encountered  the  dan- 
gers sf  the  shooU  and  narrows  of  the  bar 
and  river.     A  Teesel  wiUi  all  her  sails 
fnrled  haa  no  power  of  locomotion,  and  in 
tow  of  a  tug  is  absolutely  dependent  upon 
it;  yet  in  no  instance  in  any  port  is  a  vessel 
la  Uiis  condition  exempted  from  taking  a 
pilot  simply  because  slie  is  in  tow  of  a  tug. 
A  tug  Is  engaged  in  the  service  of  towage. 
This  is  her  contract,  and  that  is  ail  for 
whidi  ilw  can  be  held  responsible.  *'The 
parties  to  this  contract  contemplat*  rialc  in 
(be  performance  of  it, — the  riisk  of  winds 
and  waves,  and   of  obstacles,   floating  or 
fixed,  that  lie  about  or  in  her  path."  Mac- 
lachlaa,  Iferchaot  Shipping,  p.  286.  But 
the  pilot  contracts  to  navigate  the  vessel 
aaiely  through  the  narrow  channels  of  the 
bar  and  river;  a  danger  not  seen,  and  only 
known  by  l«ng  oliaerration  and  experience. 
So  distinct  are  the  duties  of  the  tow  and  of 
the  pilot  that  Dr.  Lushington  always  held 
that  the  tus  was  subservient  to  and  must 
obey  the  pilot  on  the  ve&sel  in  tow.  The 
Enmgy,  L.  R.  3  Adni.  k  Eccl.  Rep.  62.  But 
the  appellee  contends  that,  as  the  tug  had 
oo  board,  in  her  master,  a  regularly  licensed 
pilot,  no  pilot  was  needed  fw  the  vessel. 
But  the  law  ii  imperative.     A  vessel  must 
have  a  pilot,  whether  she  needs  one  or  not; 
and  this  to  secure  ccHnpensation  to  the  priv- 
ileged class  of  pilots.     As  has  been  said, 
reiy  wtmnj  ship  masters,  by  frequent  visits 
to  ports,   team  and  know  the  channels. 
But  this  does  not  exempt  them  from  ero- 
^oyinc  a  pilot.     Gerrith  v.  Johnson,  46  K. 
C.  (1  JtHMS,  L.)  335.    Again,  the  tug  mas- 
ter was  present,  managing  his  tug,  not  as 
a  pilot,  net  performing  his  duty  as  a  pilot, 
and  incurring  liability  as  such,  not  charg- 
ina  or  receiving  compensation  aa  a  pilot, 
btit  engaged  simply  in  the  performance  of 
bis  duty  as  tow  master,  and  in  fulfilling 
that,  a  wholly  distinct,  contract.     The  Con- 
frees  o(  the  United  States  has  passed  an 
met  which  exonpts  coastwise  seagoing  steam 
veesels  from  compuleoir  pilotage  if  they  be 
under  the  control  and  direction  of  a  pilot  li- 
oensed  by  the  United  States  inspectors  of 
•teambMitflL    U.  S.  Rev.  Stat.  {  4444.  But 
this  scetitHi  in  its  terms  is  confined  to  coast- 
wise seagoing  steam  vessels,  and  under  the 
rule,  Empre*»io  tmtiM  emchtavo  alteriut  no 
other  cUaa  oS  vessels  comes  within  this  act. 
See  8prmiffu9  t.  Thompaon,  118  U.  8.  9S,  30 
L*.  ed.  117,  ■  Sup.  Ct-  Rep.  988. 

The  erldenoe  does  not  disclose  whether 
the  barge  was  towed  by  a  line,  or  whether 
Uie  tug  was  alongside  of  her.  If  the  former 
node  of  towing  was  used,  it  was  necessary 
.Tiat  the  barge  should  have  at  her  helm  an 
KXperienced  navigator,  not  only  to  enable 
ler  to  MIow  the  general  direction  of  the 
■ug,  but  also  cognizant  of  the  dangers  of  the 
haimel,  ae  as  to  keep  clear  of  them.  If  the 
\xg  were  alongside,  her  helmsman  must 
xercise  the  same  care  uid  be  possessed  of 
h«  iMiBie  knowledge.  It  is  said,  however. 
Hat  the  tng  and  tow  are,  in  contemplation 
t  Iav,  one  vessel,  and  t^at  <me  under 
beam,  thus  giving  to  the  oombination  the 
4       B.  A. 


character  of  the  tug.  So  they  are  for  some 
purposes.  They  are  governed  by  the  inter- 
national rules  applicable  to  vessels  ap- 
proaching each  other,  and  must  observe  the 
regulations  applicable  to  steam  vessels. 
The  Civilta  dt  The  Jteatlest,  103  U.  S.  009, 
26  L.  ed.  690.  But  they  are  so  far  distinct 
from  each  other  that,  if  a  collision  takes 
place,  the  tug  can  be  held  liable  to  the  exon- 
eration of  the  tow.  Vuehing  v.  The  John 
Fraaer,  21  Uow.  184,  «tt&  nom.  The  Jamet 
Oray  v.  The  John  Fraaer,  10  L.  ed.  106. 
The  rubric  of  that  case  is  this:  Although 
the  tow  was  the  res  or  thing  which  struck 
the  brig  and  did  the  damage,  that  doee  not 
make  her  liable  for  the  injury,  unless  the 
collision  was  occasioned  by  her  fault.  In 
the  recent  case  of  The  Minnie,  40  C.  C.  A. 
312,  100  Fed.  128,  we  held  the  tug  responsi- 
ble for  a  collision,  exonerating  the  tow. 
It  seems,  therefore,  that  a  tug  and  her  tow 
are  not  one  vessel,  except  under  certain  pe- 
culiar circumstances,  such  as  approaching  a 
vessel  whose  movements  are  not  controlled 
by  steam.  The  learned  counsel  for  the  ap- 
pellee quotes  and  relies  upon  The  Olara- 
mara,  8  Sawy.  22,  10  Fed.  678.  But  that 
case  depends  upon  the  local  law  of  Oregon. 
He  also  quotes  Judge  Lowell,  in  Flandera  v. 
Tripp,  2  Low.  Dec.  15,  Fed.  Cas.  No.  4,854. 
But  in  that  case  the  vessel  had  encountered 
stress  of  weather,  which  had  disabled  her 
entirely.  The  master,  leaving  her  in  charge 
of  the  mate,  bad  gone  for  assistance. 
Meanwhile  a  pilot  boarded  her  for  the  pur- 
poses of  salvage.  The  judge  ruled  that  he 
could  not,  under  these  circumstances,  com- 
pel her  to  accept  his  services,  nor  to  pay 
him  because  of  his  tender  of  them.  The 
language  of  Mr.  Justice  Grier,  in  Smith  v. 
The  Creole,  2  Wall.  Jr.  486,  Fed.  Cas.  No. 
13,033,  is  not  inappropriate  to  this  case: 
"As  a  general  rule,  masiers  of  Teasels  are 
not  expected  to  be,  and  cannot  be,  acquaint- 
ed with  the  rocks  and  shoals  on  every  coast, 
nor  able  to  conduct  a  vessel  safdy  into 
every  port.  Nor  can  the  absent  owners,  or 
their  agent,  the  master,  be  supposed  capable 
of  judging  of  the  capacity  of  persons  offer- 
ing to  serve  as  pilots.  They  need  a  serv- 
ant, but  are  not  in  a  situation  to  test  or 
judge  of  his  qualifications,  and  have  not, 
therefore,  the  information  necessary  to 
choice.  The  pilot  laws  kindly  into-fere, 
and  do  that  lor  the  owners  which  they  could 
not  do  for  themselves.  It  selects  persons 
of  afciil  and  experience,  and  requires  them 
to  give  bonds  for  the  faithful  performance 
of  tiieir  duties^  and  if  it  should  happen  in 
some  particular  cases  that  owners  may  not 
need  the  services  of  such  pilot  selected  by 
law,  it  is  but  just  that  they  should  contrib- 
ute to  the  support  of  a  qrstem  instituted  for 
their  benefit.*' 

We  are  of  the  opinion  that  the  bnrge 
comes  within  the  letter  of  the  law,  and  that 
the  pourt  below  should  have  found  for  the 
libellant.  Let  the  case  be  remanded  to  tho 
district  court  for  such  further  proceedingK 
as  may  be  necessary. 

The  decree  of  the  Dietriet  Court-ia  re- 
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wraedf  and  the  cause  remanded  to  that 
flourt. 

I'etition  for  writ  of  ceitioniri  denied  by 


Supreme  Court  of  United  States  mft  mak 
Jones  V.  .VctffoH,  181  U.  S.  619,  45  L.  ed. 
1031.  21  Sup.  Ct.  Kep.  024. 
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aiiu'TKERX  PAC3IF1C  COMPANY,  Piff.  in 
Err., 

e. 

Just;  TAHIN. 

(47  C.  C.  A.  G48,  108  Fed.  734.1 

A  railroad  «om|»nnT  !■  liable  for  iBjn- 
rleH  to  a  paMm«er  by  the  oTertnrn- 
Inm  **{  tlie  car  wbecc  It  leitves  her  In  the 
car  without  wantlos  because  she  cannot  ua- 
d«i-dtand  the  language  In  which  other  passen- 
Rem  are  warned,  alter  the  enslne  has  been 
overmmed  by  a  wnshoiit,  and  the  water  Is 
running  along  the  track  on  wblch  the  car 
fltands.  Is  uich  ■  way  as  to  uodensine  one 
aide  of  It  and  render  an  overtornlng  of  the 
car  iirobable. 

(April  30,  IBOl.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of 
'I'exas  to  review  a  judgment  in  favor  of 
plaintifl*  in  an  action  brought  to  recover 
dauiugea  for  personal  injuries  dllu^red  to 
have  ucen  n^igently  inflicted  upon  pfain- 
tifTs  wife  wbUe  she  was  a  paAsenger  upon 
defendant's  road.  Affirmed. 

The  fncts  are  stated  in  the  opinion. 
Argued  before  Pardee,  UcCorwiek,  and 
Mhctbv,  Circuit  Judges. 

AlcUrs.  T.  J.  Beall  and  "Wyndhmm 
Kemp,  for  nUintiff  in  error: 

The  contract  of  the  carrier  of  paiiHengers 
is  that  he  will  use  the  utmost  care  and 
prudence  to  transport  his  passengers  with 
unf cty ;  but  where  the  proximate  cause  is  an 
act  of  God,  or  an  extraordinary  rainfall, 
which  human  foresipht  could  not  reasonably 
anticipate  and  provide  ngninst.  the  carrier 
in  not  liable. 

Otccson  V.  Ftrj^tnto  Midland  R.  Co.  140 
V.  S.  4»6,  36  L.-  ed.  4SR,  U  Stip.  Ot.  Rep. 
8S9 ;  /nfcmatf onaf  0.  2f .  R.  Co.  v.  Hallor- 
m,  SS  Tex.  RS;  LeBarron  t.  East  Boston 

"NoTh. — The  almve  decision  Is  priibably"'wkh^ 
oui  unj  ezai-t  precedent,  but  It  may  be  reirarded 
In  annw  Rpntie  analof^us  to  those  decisions 
n-hlrb  hold  the  carrier  liable  to  special  care  or 
dnty  toward  persona  who  stand  In  more  than 
ordinary  need  of  protection. 

Wiib  respect  to  the  carrier's  duty  to  pHsseo- 
Kprn  taken  111  during  a  journey,  see  I^ke  Shore 
&  M.  a.  n.  Co,  V.  SalBman  (Ohio)  .^1  L.  R.  A, 
■201.  and  note:  alHo  McCann  v.  Newark  &  S,  O. 
It.  Co.  (N.  J.  L.f  .^3  L.  R.  A.  127. 

Kor  duty  of  carrier  to  tntozlraicd  passenger, 
«.>('  Missi.rrl  I".  R.  Co.  v.  Evans  (Tex.)  1  L.  R.  A. 
171!  ;  riiiclnnatl.  I.  St.  &  C.  H.  Co.  T.  Cooper 
<lnA.)  6  L.  R,  A.  241;  Roscman  r.  Cnrolina  C.  R. 
i-o.  (X.  r.)  10  L.  R.  A.  r.27.  and  nntr:  Fiaber  v. 
WPflt  Vlnrlnla  ft  P.  R.  Co.  <W.  Va.l  23  L.  R.  A. 
7.'>H.  :t3  L.  R.  A.  SB :  and  Kingston  Fort 
Wayne  &  B.  R.  Oa  (Mlch.i  40  L.  It.  A.  181. 
M  U  R.  A. 


Ptn  u  Vo.  11  Allen,  316,  87  Am.  Dec.  717; 
Mrritirv  V.  Hioux  City  d-  P.  R.  Co.  tt  Xeb. 
44.  in  Am.  Rep.  fiSl;  Mrmphvi  d  C.  R.  Co. 
V.  TCt.i  ,  r3.  10  Wall.  176,  190.  19  L.  ed.  m\ 
!>|:i:  Sltcann.  &  Rrdf.  Neg.  §  270. 

The  test  of  liability  iw.  not  whether  the 
company  used  such  particular  precaution 
as,  it  is  evid^t  after  the  accident  happened, 
might  have  averted  it  had  the  danger  been 
known,  but  whether  it  used  that  ^giee  of 
care  and  prudence  which  cautious  and  com- 
petent persons  would  have  used,  under  the 
apparent  circumstances  of  the  case,  to  pre- 
vent the  accident,  without  reasonable  knowl- 
edf.'e  that  it  was  likeljr  to  occur. 

Shearm.  &  Redf.  Neg.  §  266;  fiotm?n  v. 
JV«r  York  C.  R.  Co.  18  N.  Y.  408,  72  Am. 
nec.  529. 

Hfr.  Geovsa  E,  Wallmee  for  defendant 
in  error. 

MoOonuiok,  Circuit  Judge,  delivers! 
the  opinion  of  the  court: 

■lose  Tarin  brought  this  action  to  ^eco^"e^ 
dflina'»PH  of  the  Southern  Pacific  Company 
for  personal  injuries  sustained  by  his  wifp 
Rosa  Tarin,  while  a  passenger  on  the  com- 
pany's railroad  train  near  Stanvix,  in  the 
territory  of  New  Mexico.  The  accident  or- 
cu  rred  on  July  1 9.  1899.  The  petition 
charges  that,  through  the  gross  negligence 
and  carelessness  of  the  company  and  it» 
servants,  the  ear  on  which  the  plaintitTs 
wife  was  a  past'Cnger,  and  the  train  to  whii-^ 
it  was  attached,  was  run  off  the  track,  tini 
thruH*n  froin  the  roadbed,  and  turned  over 
from  the  embankment,  and  that  Rosa  Tarin 
M'nn  thereby  thrown  with  violence  against 
the  seats  and  sides  of  the  car.  and  seriously 
and  permanently  injured.  It  charges,  fur- 
ther, that  the  portion  of  the  track  at  the 
point  where  the  injuries  were  received  wa* 
defective,  unsafe,  and  dangerous  for  tmins 
to  pass  over;  that  the  train  was  negliiieni- 
ly  and  carelessly  operated  thereon,  nnd  the 
defendant's  servants  were  careless  and  nn 
skilful  in  failing  to  keep  a  proper  lookout 
or  failing  to  make  proper  inspection,  in  or- 
der tn  diRcover  the  condition  of  the  tracV 
and  avoid  accident  nnd  injury,  and  that  nft 
er  the  train  had  been  run  to  this  part  of 
the  track,  and  the  employees  had  discoverwl 
that  they  had  rim  into  a  wasbont,  they 
hacked  the  train  for  some  distance,  nnd  or- 
dered the  passengers  to  alif^t;  that  the 
plaintifT'x  wife  being  unable  to  understand 
or  speak  the  Kngliah  language,  and  igno- 
nnit  iif  the  fncl  that  the  train  had  run  in- 
to a  WHshdut  and  was  about  to  be  wrecked- 
remained  in  the  car  in  which  she  was  rid- 
ing; that  after  she  had  remained  in  the  car 
nbcuit  thirty  minutes,  nnd  as  she  was  at- 
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unipting  to  leave  her  seat  and  ascertain  thM 
■cAuae  of  the  stopping  of  the  train,  the  car 
in  vhfoh  she  was  riding  suddenly,  and  with- 
out warning,  fell,  end  was  thrown  from  the 
track  and  roadbed  and  overturned,  and  she 
was  injured;  that  the  defendant  company 
and  its  servants  were  guilty  of  gross  negli- 
.gence  in  stopping  the  train  and  the  car  in 
which  the  plaintiff's  wife  was  riding,  at  the 

ftluce  where  the  track  was  out  of  order  and 
iable  to  be  washed  out,  without  notifying 
her  of  this  faet,  and  assisting  her  to  die- 
moiut  from  the  oar,  and  leave  her  seat  in 
the  car,  and  go  to  a  place  of  safety;  that, 
ifter  the  ear  nad  been  stopped,  the  defend- 
ant company  and  its  servants  knew  that 
the  plaintiff's  wife  was  still  in  the  car,  and 
knew  that  the  car  was  liable  to  be  overturned 
and  wrecked,  and,  knowing  this,  carelessly 
failed  to  notify  her  of  the  danger,  or  to  re- 
move her  out  thereof  to  a  place  of  safety. 
The  company  pleaded  the  general  lasue^  and 
for  further  answer  specially  alleged  that 
if  the  plaintifTs  wife  was  a  paeaenger  on  its 
train  at  the  time  and  place  alleged  in  the 
petition,  and  was  injur«i  as  therein  alleged, 
which  is  not  admitted,  but  denied,  she  sus- 
tained the  injuries,  not  by  reason  ol  any 
fault  or  n^ligence  on  Uie  part  of  the  com- 
pany or  its  servants  la  the  operation  ui  its 
train,  but  that  the  same  was  the  act  of  Qod; 
that  on  or  about  July  19,  1809,  while  the  de- 
fendant's train  was  approaching  the  bridge 
near  Stanwix,  the  en^neer  operating  the 
engine  drawing  the  train  discovered  a  wash- 
out, and  water  running  over  the  bridge ;  that 
in  the  exercise  of  due  care  and  caution  the 
en>irineer  began  to  back  up  the  train  to  get 
out  of  danger,  when  suddenly  and  unexpMt- 
edly  an  extraordinary  and  unusual  torrent 
of  water,  caused  by  a  waterspout,  stnidc  the 
*ide  of  the  railway  track,  thereby  undermin- 
ing the  train,  and  causing  the  engine,  bag- 
i?age  car,  smoker,  and  day  coach  to  overturn 
into  the  water;  that  the  accident  to  the 
trnin  was  not  canaed  Yiy  any  fault  of  the  de- 
fendant or  Its  servnnto,  nor  was  the  same 
due  to  any  defect  In  the  construction  of  Its 
track,  but  was  caused  by  an  unusual  and 
unprecedented    cloud-burst    and  rainfall, 
which  caused  the  heavy  torrent  of  water  to 
rush  from  the  hillside  against  and  under 
the  railway  track;  and  that  the  injuries, 
if  any,  received  hy  the  plaintiff's  wife  were 
Kbc  result  of  an  unavoidable  accident.  The 
conrt  instructed  the  jury  that,  "under  the 
facts  of  this  case  as  developed  by  the  undis- 
puted testimony,  the  court  feels  constrained 
-to  charge  you  that  the  defendant  is  linble 
to  the  plaintiff  for  dnmagea  sustained,  if 
▼ou  find  from  the  testimony  that  R(Ma  Tar- 
-34  li.  B.  A.  Ifl 


in,  the  wife  of  the  plaintiff,  was  Injured  in 
the  accident  about  which  the  witnesses  have 
testified."  There  was  a  verdict  and  judg- 
ment for  the  plaintiff,  and  the  company  as- 
signs thst  the  court  erred,  to  its  prejudice, 
in  instructing  the  jury  as  above  recited. 

The  proof  does  not  tend,  in  our  view,  to 
siutain  the  special  defense  made  by  the 
plaintiff  in  error.  Taken  as  a  whole,  the 
defendant's  testimony  dearly  shows  that 
just  before  the  train  sot  to  Stanwix  the  en- 
gineer discovered  red  lights  of  the  work  train 
cloter  to  the  switch,  that  there  wat  an  open- 
ing in  the  track,  and  that  he  ran  down  pret- 
ty close  to  that,  and  stopped,  and  the  con- 
auctor  went  ahead  to  see  what  was  wrong. 
When  the  conductor  came  back,  they  made 
an  effort  to  back  the  train  and  get  it  into 
a  safer  place.  Almost  immediately  there- 
unon  the  engine  turned  over,  carrying  with 
it  one  OT  more  of  the  oars  attached  to  it, 
but  leaving  the  body  of  the  train  standing. 
The  crew,  with  the  help  of  the  passengers  be- 
gan pushing  the  cars  back,  at  whi^  they 
were  engaged  for  thirty  or  forty  minutes. 
The  conductor  sent  a  brakeman  through  the 
train  to  notify  the  passengers  and  get  them 
out.  He  did  not  speak  Spanish,  and  the 
plaintifTs  wife  did  not  understand  English. 
There  was  ample  time  to  get  all  of  the  pas- 
sengers out,  and  ea^  to  get  them  to  a  place 
of  safe^.  lliey  all  did  get  out,  except  the 
plaintiff's  wife  and  one  other,  and  none  of 
those  who  got  out  was  hurt.  The  dump  on 
which  the  track  was  laid  was  only  2)  feet 
high.  The  train  stood  on  it  thirty  or  forty 
minutes,  with  the  water  running,  not  over 
it.  but  al<mg  one  side  of  It,  and  washing  the 
earth  from  under  the  ends  of  the  ties,  until 
this  wssh  had  so  far  advanced  that  the 
^in  turned  over.  No  feature  of  a  cloud- 
burst or  of  an  excessive  fall  of  rain,  there 
or  near,  is  shown  by  direct  evidence,  or  hy 
the  effect  of  the  water  on  the  track.  Some 
of  the  witnesses  use  those  terms,  but  their 
testimony  shows  the  Impropriety  of  their 
use.  The  track  was  protected  at  this  point 
liy  wings  eonstmcted  to  eonduet  the  watw 
to  the  culvert,  where  It  could  pass  through, 
miile  the  train  was  standing  these  wings 
became  full,  and  the  one  nearest  to  the  train 
ga\'e  away,  and  there  was,  of  course,  a  rush 
of  water  from  that  giving  away  of  the  wing. 
But  there  is  nothing  in  the  testimony,  when 
properly  analyred,  to  bring  the  fwenrrenoe 
within  the  defense  attempted  by  the  oom- 
pany. 

We  think  the  Circuit  Court  did  not  err  In 
the  charge  given  to  the  jury,  and  tiierefore 
its  iu^fiMHt  4m  afflrmtd. 
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UNITKD  STATES  CIRCUIT  COURT  OF  APPEALS,  EIGHTH  CIRCUIT. 


W.  8.  D0XX3E.  PI^.  in  Err^ 

V. 

TOWNSHIP  OF  MISSION. 

(46  C.  C.  A.  661,  107  Fed.  827.) 

*1.  The  power  of  m  leslalAtare  to  levr 
or  to  nuthorlae  tlie  lerr  of  ft  tmx,  and 

to  creato  or  nutttorlM  tbo  creation  of  a  pul^- 
llc  debt  to  be  paid  by  tazatloa,  la  limited  to 
its  exercise  for  a  public  purpose. 

S.  The  dcelAloB  of  the  aneatlom  wheth- 
er a  tax.  or  a  nabllo  debt  la  tor  a  pnb- 
lie  or  private  parpoae  la  not  a  leslslatlTe, 
but  a  Judicial,  function.  A  leglalatuL'O  can- 
not make  a  private  purpose  a  public  purpose, 
or  draw  to  Itself  or  creato  the  power  to  au- 
tborlse  a  lax  or  a  debt  tOr  aacli  a  pnrposa.  by 
Its  mere  flat. 

S.  The  promotion  of  the  oonatrnetlon 
and  operation  of  mills  and  factories  to 
manufacture  sorghum  cane  Into  sugar  or 
syrup  Is  a  private,  and  not  a  public,  purpose. 

4.  To-nashlp  honda  laaned  for  thia  pnr- 
po*e,  aud  ihc  act  of  Uarcb  1,  18SD,  author- 
izing tbeir  Issue,  are  beyond  the  powers  of 
the  legislature  and  the  township,  and  ace 
void. 

(April  11,  1901.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas  to  re- 
view a  judgment  in  favor  of  defendant  in 
an  action  brought  to  enforce  payment  of 
coupons  cut  from  bonds  issued  by  defendant. 
Affirmed. 

Statement  by  SaBbora,  Circuit  Judge: 
This  is  nn  action  on  35!)  coupons  cut  from 
22  township  bonds  issued  by  the  township 
of  Mission,  in  Shawnee  county,  in  the  state 
of  Kansas,  under  au  act  of  the  legislature 
of  that  state  passed  on  March  1,  1880,  end 
entitled  "An  Act  to  Encourage  the  Erection 
of  Mills  and  the  Manufacture  of  Sugar  end 
E^nip  out  of  Sorghum  Cane,  and  Authoriz- 
ing Townships  aud  Cities  of  the  Sec(»id  and 
Third  Class  to  Subscribe  for  Stock  in  Sugar 
■  Factories,  and  to  Vote  Bonds  Therefor."  Thia 
act  by  its  terms  empowered  any  township  or 
city  named  in  its  title  to  subscribe  to  cap- 
ital stock  of  any  incorporated  compairy  or- 
ganized to  erect  and  operate  public  mills  or 
factories  for  the  puvpose  of  manufacturing 
sugar  and  syrup  from  aorghum  cane  upon  a 
favorable  vote  of  its  electors,  to  iwue  ita 

•Headnotes  by  SAHnonx,  Circuit  Judge. 


KoTB. — For  other  casos  In  Ihls  series  on  tbe 
qneation.  What  are  public  purposes  for  wblch 
money  msy  be  appropriated  or  raised  by  taxa- 
tion f— see  Damett  V.  Colgan  (Cat.)  14  L.  It. 
A.  474.  and  note;  Waterloo  Woolen  Mfg.  Co.  v. 
Sbsnnbnn  (N.  Y.)  14  L.  R.  A.  481;  Wssson 
y.  Vinynt  County  Comrs.  (Ohio)  17  L-  It,  A. 
796;  Henderson  v.  I^ndon  A  L.  ins.  Co.  (Ind.) 
20  L.  R.  A.  627;  Baltimore  A  R.  Shore  R.  Co.  r. 
Spring  (Md.)  27  L.  R.  A.  72;  Baltimore  v.  Keel- 
ey  Institute  (Md.)  27  L.  R.  A.  646:  Hayes  v. 
l*ouglass  County  (Wis.)  31  L.  R.  A.  213 ;  Farm- 
4>r  v.  St.  Paul  (Minn.)  83  L.  R.  A.  109:  Shelby 
County  V.  Tennessee  Centennial  Exposition  Co. 
(Tenn.)  8S  L.  B.  A.  717 ;  iEe  House  (Colo.)  83 
54UK.  A. 


bonds  to  pay  the  subscriptioa,  and  to  levy 
taxes  to  pay  the  principal  and  interest  of 
the  bonds.    It  required  every  company  and 
association  which  received  the  benedt  of  anv 
bonds  issued  under  it  to  retain  10  cent^ 
from  the  purchase  price  oi  every  too  of 
sorghum  cane  which  it  bought  for  use  in 
any  mill,  and  to  fay  this  sum  over  to  the 
treasurer  of  the  proper  township,  to  be  ap- 
plied in  payment  of  the  bonds.   It  declared 
that  all  sugar  mills  which  received  aid  un- 
der it  were  public  mills,  that  they  should 
manufacture  sugar  or  syrup  for  customer! 
who  furnished  cane,  that  they  might  ehargi 
toll  therefor,  tiiat  no  factory  should  be  re- 
quired to  receive  more  cane  than  it  could 
manufacture  into  sugar  or  ^nip,  and  that 
the  amount  of  toU  to  be  paia  should  be 
agreed  upon  between  the  company  and  tht 
persons   raising  and  delivering  the  caoe 
prior  to  the  time  of  planting  the  cane. 
Kach  bond  contained  the  following  recital: 
"Thia  bond  is  one  of  a  series  of  thirty  bondft. 
of  Ave  hundred  dollars  each,  amounting  is 
the  aggr^ate  to  the  sum  of  fifteen  thoUM&d 
dollars,  issued      the  township  of  Miasioa. 
of  the  county  of  Shawnee,  in  the  state  of 
Kansas,  for  the  purpose  of  encoura^ng  the 
errction  of  a  public  sugar  mill,  and  tbe 
manufacture  of  sugar  nnd  nrup  from  sorg- 
hum cane,  in  the  township  of  Missicm,  Sha« 
nee  county,  Kansas,  pursuant  to  and  in  ac- 
cordance with  the  provisions  and  require-  i 
ments  of  an  act  of  the  legislature  of  Uw 
state  of  Kansas  for  the  year  A.  a  1889,  tbe  i 
same  being  an  act  entitled  *An  Act  to  En- 
courage the  Erection  of  Mills  and  the  Man- 
ufacture of  Sugar  and  Syrup  out  of  Sorg- 
hum Cane,  and  Authorizing  Townships  and 
Cities  of  the  Second  and  Third  Class  to  Sub 
scribe  for  Stock  in  Sugar  Factories,  and  to  ' 
Vote  Bonds  Therefor,  approved  Mareh  1. 
A.  D.  18S0.   And  it  is  berelqr  certified  oad  ' 
recited  that  all  acts,  conditions,  and  thingt  , 
requited  to  be  done  preoedent  to  and  in  tlie 
issuing  of  said  bonus  have  been  properlj  i 
done,  Tiappcncd,  and  perfoi-med  in  regular 
and  due  form  as  required  by  law."  liach  i 
coupon  contained  the  statement  that  it  rep-  . 
resented  "interest  on  public  sugar  mill  bond  I 

No.   :— The  plaintiff  in  error.  W.  S. 

Dodge,  filed  a  complaint  in  this  action,  in 
which  he  made  the  necesarj'  jurisdictional 
allegations,  and  then  averred  that  on  Sep- 
tember 15,  181I0,  the  defendanl  in  error,  the 
townsliip  of  Mission,  issued  and  deVwereA  ^ 

I*  R.  A.  ii32;  Heelfoot  Lake  r.eTee  Dlst.  v.  Daw 
son  (Tcnn.)  34  L.  It.  A.  723:  Lancey  v.  Klof 
County  (Wash.)  34  L.  R.  A.  817;  State  rrl 
Douglas  County  v.  Cornell  (Neb.)  89  L.  R.  A 
513:  SUte  ex  reU  Oarth  v.  Bwltaler  (Mo.)  40 
L.  R.  A.  280:  Bush  v.  Orange  County  Super* 
(N.  Y.)  45  L.  R.  A.  S50 ,  Prltchsrd  T.  MagtraD 
(Iowa)  46  L.  R.  A.  881 ;  sod  Champaign  Coustr 
Comrs.  V.  Church  (Ohio)  48  L.  R.  A.  738. 

For  simllai-  casea  under  constitutional  pn- 
vlslnns  against  making  gifts  of  public  moDe?. 
see  Bourn  v.  Hart  (Cal.)  IB  L.  R.  A.  431;  Psitt 
v.  Colgan  (Cal.)  18  L.  R.  A.  744  :  and  CMiIln  » 
San  Franclseo  CItj  A  County  Supua  <Ca^'  Si 
L.  R.  A.  474. 
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boada^  for  9B00  Moh,  pajable  on  Beptonbcr 
15,  1910;  tiiat  these  bondu  were  loitered 
b;  Uie  auditor  of  the  state  of  Kiins|»;  that 
a  copj  of  one  of  them  was  attachea  to  tlie 
c-omplaint ;  that  each  of  the  bonda  had  cou- 
pons upon  it  for  the  payment  of  interest; 
and  that  he  was  the  owner  of  359  of  theae 
coupons,  which  were  past  due  and  had  not 
been  paid.  A  demurrer  was  interposed  to- 
this  cnnplaint  which  was  sustained  by  the 
court  below,  and  thereupon  a  judgment  was 
rendered  in  favor  of  the  defendant  which  is' 
now  presented  for  review  the  writ  oi  er- 
ror. 

Argued  before  Caldwell,  Sanborn,  and 
Tla^r,  (^rcuit  Judges. 

Mr.  D.  B.  Hlte.  with  iir.  Hearj  Heel- 
er, for  plaintiff  in  error: 

The  wmds  were  legal. 

Burlington  2'icp.  y.  Beaaley,  04  U.  8.  310, 
24  L.  ed.  161 ;  Citizens'  8av.  &  L.  Amo.  v. 
Topeka,  20  Wall.  661,  22  L.  ed.  401 ;  Jtfunn 
V.  Illinois,  94  11.  S.  113,  24  L.  ed.-77;  Amer- 
ican Live  Stock  Commisaion  Co.  v.  Chicago 
Live  Stock  Bwchangv  Co.  143  111.  210,  18  L. 
R.  A.  190,  32  N.  K.  274;  Budd  v.  New  York, 
143  U.  S.  517,  36  L.  ed.  247,  4  Inters,  Com. 
Rrp.  45,  12  Sup.  Ct.  Rep.  468;  Brass  v. 
Tforih  Dakota  cx  rel.  Stocser,  153  U.  S.  391, 
38  L.  ed.  757,  4  Inters.  Com.  Rep.  670,  14 
Sup.  Ct.  Rep.  857 ;  Osborne  v.  Adams  Coun- 
ty, 106  U.  S.  181.  27  L.  ed.  129,  1  Sup.  Ct. 
Rep.  163;  Blair  V.  Cuming  County,  111  U. 
8.  372»  28  L.  ed.  460,  4  Sup.  Ct.  Rep.  449; 
Cole  V.  LaOrange,  113  U.  8.  7,  28  L.  ed.  898, 
S  Sup.  Ct.  Rep.  416. 

Vessrs.  D.  M.  Valentine,  A.  A.  Ood- 
airdt  and  H.  E.  Valentine,  for  defendant 
in  errOT-: 

Bonds  for  the  ps^inent  of  money  cannot 
be  issued  by  a  municipal  township  to  aid  a 
private  oiterprise. 

Leavenworth  Cownty  Gomrt.  w.  Jftller.  7 
Knn.  S02.  12  Am.  Rep.  425. 

A  municipal  township,  or  any  public  or- 
ga.ni7atioTi,  hss  no  power,  and  can  have  none, 
to  subscribe  for  otock  in  a  private  corpora- 
tion, unlpss,  at  the  rery  time  of  making  the 
subscription,  it  is  doing  an  act  to  accomplish 
a  public  purpotie. 

Parktrrabvrg  v.  Brovm,  106  U.  8.  487,  27 
r..  ed.  238.  1  Sup.  Ct.  Rep.  442,  2  Am.  ft 
Kng.  Corp.  Caa.  203,  and  note;  Mead  v.  Ac- 
ton, 139  Mflsa.  341,  1  N.  E.  413,  8  Am.  ft 
Ting.  Corp.  Cas.  546,  and  note;  Cole  v.  La- 
Grnnge,  113  U.  8.  1,  28  L.  ed.  896,  5  Sup.  Ct. 
I7c*p.  416;  7  Am.  ft  Eng.  Corp.  Cas.  379,  and 
not«;  Opinion  of  the  Justices,  68  Me.  590; 
A//«n  T.  Jay,  00  Me.  124,  11  Am.  Rep.  185; 
15  Am.  ft  Eng.  Eac.  Law,  pp.  1240,  1246, 
1246,  and  note;  Dill.  Mun.  Corp.  SS  608, 
730;  Cool^,  Const.  I.im.  129,  174.  175,  5th 
ed.  152,  6th  ed.  238-238 ;  Cooley.  Taxn.  chap. 
4  =  Ccirhell  V.  Benton,  30  Neb.  870,  47  N.  W. 

Michigan  Sugar  Co.  t.  Auditor  Oen- 
er-Al.  124  Mich.  674,  83  N.  W.  625;  United 
Btatea  ea  rel.  Miles  Planting  d  Mfg.  Co.  v. 
C*xrliste,  S  App.  D.  C.  138;  Deal  v.  Miss^s- 
gtirpi  County,  107  Mo.  464,  14  L.  R.  A.  622, 
IS  S.  W.  24. 

Th«.  business  of  a  sugar  mill  cannot  be 
S4  !«.  R.  A. 


considered  as  public  because  of  any  legisla- 
tive fiat. 

^taie  ex  rel.  Griffith  v.  Osatckee  Tvp.  14 
Kan.  418,  19  Am.  Rep.  99;  Central  Branch 
Union  P.  R.  Co.  v.  Smith,  23  Kan.  745; 
Commercial  Nat.  Bank  v.  lola,  9  Kaa.  689, 
2  Dill.  303,  Fed.  Cas.  No.  3,061;  Oeneseo  v. 
(Jeaeseo  Natural  Oas,  Coal,  Oil,  Salt,  <£  Min- 
eral Co.  55  Kan.  358,  40  Pac.  655;  Citizens' 
Sao.  d  L.  Asao.  v.  Totteka,  20  Wall.  655,  22  L. 
ed.  465;  Parkersburg  v.  ffrou»»,106  U.  8.487, 
27  L.  ed.  238,  1  Sup.  Ct.  Rep.  442,  2  Am.  ft 
Eng.  Corp.  Cas.  203,  and  note;  Cole  v.  La- 
Crnnge,  113  U.  S.  1,  28  L.  ed.  896,  6  Sup. 
C;t.  Rep.  416,  7  Am.  ft  Eng.  Corp.  Cas.  379, 
and  note;  B-e  Eureka  Basin  Warehouse  dc 
Mfg.  Co.  96  N.  Y.  42;  Allen  v.  Jay,  60  Me. 
124,  11  Am.  Rep.  185;  Coatea  v.  Campbell, 
37  Minn.  498,  35  X.  W.  366;  McConnell  v. 
Hamm,  16  Kan.  228;  Blain  v.  Riley  County 
Agri.  Soc.  21  Kau.  558;  Atchison,  T.  <f  S.  F. 
R.  Co.  V.  .Uchison,  47  Kan.  712,  28  Pac. 
1,000;  Osborne  v.  Adams  County,  \m  U.  S. 
181,  27  L.  cd.  129,  1  Sup.  Ct.  Rep.  168,  on 
Rehearing,  109  U.  8.  1.  27  L.  ed.  835,  3  Sup. 
Ct.  Rep.  160;  Tyler  v.  Beaeher,  44  Vt.  048. 
8  Am.  Rep.  398 ;  Bisscll  v.  Kankakee,  64 
111.  249,  21  Am.  Rep.  554;  Mather  v.  Otta- 
wa, 114  111.  659,  3  N.  E.  216;  Weismer  v. 
Douglas,  64  N.  Y.  91.  21  Am.  Rep.  686: 
Lowell  V.  Boston,  111  Mass.  454,  15  Am. 
Rep.  39;  Kingman  v.  Brockton,  153  Muss. 
255,  11  L.  R.  A.  123,  20  N.  E.  908;  People 
V.  Parks,  53  Cul.  624;  Feldman  v.  Charles 
ton,  23  S.  C.  67,  65  Am.  Rep.  6.  Ifi  Am.  ft 
Eng.  Corp.  Cas.  343,  and  note;  Curtis  v. 
Whipple,  24  Wis.  350,  1  Am.  Rep.  187; 
iiit'j.  Gett.  V.  Eau  Claire,  37  Wis.  400;  Mead 
V.  icfon,  139  Mass.  341,  1  N,  E.  413,  8  Am. 
ft  Eng.  Corp.  Cas.  545,  note;  People  ex  rel. 
Butler  V.  Saginaw  County  Supers.  26  lilicli. 
23;  Thompson  v.  Pitlston,  69  Me.  545; 
Crouell  V.  Hopkinton,  46  N.  H.  9;  Ohio 
Valley  Iron  Works  v.  Moundsville,  11  W. 
Va.  1;  English  v.  People,  96  IN.  566;  Otta- 
ica  V.  Carey,  108  U.  S.  110,  27  L.  ed.  669, 
2  Sup.  Ct.  Rep.  301. 

PuDlic  organizations  have  no  authority  or 
power  to  deal  or  speculate  in  the  stocks  of 
private  corporations.  They  were  not 
brought  into  existence  for  any  such  purpose. 

Leavenworth  County  Comrs.  t.  Uiller,  7 
Kan.  528,  12  Am.  Rep.  426 ;  Chicago,  K.  dc 
W.  R.  Co.  T.  Oaark  T*cp.  46  Kan.  427,  26 
Pac.  710. 

The  business  of  the  sugar-mill  corpora- 
tion, under  the  statute,  is  purely  and  entire- 
ly private;  but  even  if  it  should  be  consid- 
ered as  partly  public  and  partly  private, 
still,  all  the  bonds  and  all  the  coupons  is- 
sued, under  the  statute,  upon  a  subscription 
by  the  township  to  the  capital  stock  of  such 
corporation,  would  be,  and  are,  utterly  void. 

Centra/  Branch  Union  P.  R.  Co.  v.  Smith, 
23  Kan.  75.^.  See  also  Coates  v.  Campbell, 
37  Minn.  498,  35  N.  W.  366;  People  v.  Parks, 
68  Cal.  624;  Kingman  t.  Brockton,  153 
Mass.  255,  11  L.  R.  A.  123.  26  N.  E.  998. 

All  other  kinds  of  mills  are  considered  as 
private. 

McConnell  v.  Hamm.  16  Kan.  228;  Osbom 
V.  Adams  County,  2  MrOrarv.  97,  7  Fed. 
441.  106  U.  8.  181,  27  L.  ed.  129,  1  Sup.  Ct. 
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Rep.  168,  OD  Rehearing,  109  U.  8.  1,  27  L. 
ed.  835,  3  Sup.  CU  Rep.  150;  Tyler  v.  Beach- 
0r,  44  Vt  648,  8  Am.  Rep.  3U8. 

The  aiding  of  public  grist  mills,  which 
are  and  have  been  connidered  public  in  Eng- 
land and  in  this  country  from  time  immemo- 
rial, is  a  very  difTerent  thing  from  the  aid- 
ing of  a  sugar  mitt. 

A  statute  purporting  to  authorize  mu- 
nicipal aid  must  treat  all  alike,  and  not  pro- 
vide for  illwil  and  unfair  discriminations. 

Yick  Wo  T.  EopkinM,  118  U.  S.  366,  30  L. 
ed.  220,  6  Sup.  Ct  Rep.  1064;  Smyth  v. 
Amea,  169  U.  466.  42  L.  ed.  819,  18  Sup. 
Ct.  Rep.  418;  Carter  v.  TeswM,  177  U.  S.  442, 
44  L.  ed.  83S,  20  Sup.  Ct.  Rep.  687 ;  Btrauder 
V.  West  Virginia,  100  U.  S.  303,  25  L.  ed. 
664;  Neal  v.  Delawan,  103  U-  S.  370,  26 
L.  ed.  667 ;  Lake  Shore  A  U.  8.  R.  Co.  v. 
Smith,  173  U.  S.  684,  43  L.  ed.  858,  19  Sup. 
Ct.  Rep.  566;  Santa  Clara  County  v.  South- 
em  P.  R.  Co.  0  Sawy.  166,  18  Fed.  385; 
Louisville  d  U.  R.  Co.  v.  Railroad  Commis- 
sion, 19  Fed.  079;  Fraser  v.  MeContoay  de 
T.  Co.  82  Fed.  257 ;  Nashville,  C.  A  St.  L. 
R,  Co.  T.  Taj/lor,  86  Fed.  168;  Onion  Sewer- 
Pipe  Co.  V.  Connelly,  90  Fed.  364 ;  State  v. 
Haun,  61  Kan.  146,  47  L.  R.  A.  369,  59  Pac. 
340;  Atchison  T,  4  8.  f.  R.  Co.  v.  Campbell, 
61  Kan.  439,  47  L.  R.  A.  251,  69  Pac.  1051 ; 
State  T.  ninman,  65  N.  H.  103.  18  Atl.  194; 
Apea  Transp.  Co.  v.  Qarbade,  32  Or.  632,  52 
Pac.  573,  54  Pac.  367,  882 ;  Steed  v.  Haivey, 
18  Utah.  387,  64  Pac.  1011 ;  Walah  v.  Den- 
ver, 11  Colo.  App.  623,  53  Pac.  458;  State 

V.  Ooodwill,  33  W.  Va.  179,  6  L.  R.  A.  621. 
10  S.  E.  285:  Re  Eight  Hours  Bill,  21  Colo. 
29,  39  Pae.  328;  State  ea  rpl.  Sehvcartz  v. 
rei-n«.  53  Ohio  St.  314,  30  L.  R.  A.  218,  41 
N.  E.  579 ;  State  v.  Kuntz,  47  La.  Ann.  106, 
16  So.  651;  Beardslcy  v.  New  York.  L.  E. 
A  W.  R.  Co.  102  N.  Y.  230,  60  X.  E.  488 ; 
Hargraves  Mills  v.  Borden,  25  Mi^c.  665, 
56  N.  Y.  937;  State  T.  Pcnnoyer,  65  N.  H. 
113.  5  L.  R.  A.  700,  18  Atl.  878;  State  t. 
Fire  Creek  Coal  A  Coke  Co.  33  W.  Va.  188, 
6  L.  R.  A.  369,  10  S.  E.  288;  State  v.  Divine, 
98  N.  C.  778,  4  S.  E.  477 ;  Re  House  Bill  No. 
tOfS,  21  Colo.  27,  39  Par.  431 ;  Lotc  v.  Reea 
Printing  Co.  41  Neb.  127.  24  L.  R.  A.  702, 
69  N.  W.  362;  Hunt  v.  State,  4  Kan.  60; 
Re  Page,  60  Kan.  842,  47  L.  R.  A.  68,  68 
Pac.  4(8 ;  Atchison,  T.  A8.F.R.  Co.y.Clarh, 
60  Kan.  826,  47  L.  R.  A.  77,  58  Pae.  477 ; 
Blake  v.  McClung.  172  U.  S.  239,  43  L.  ed. 
432,  19  Sup.  Ct.  Rep.  166;  Re  Langford,  4 
Inters.  Com.  Rep.  437,  67  Fed.  670;  State  T. 
Loomis,  115  Mo.  307.  21  R.  A.  789,  22  S. 
W.  350:  Kansas  City  v.  Crush,  161  Mo.  128, 
52  S.  W.  286;  State  ear  ret.  Wyatt  v.  Ash- 
brook.  164  Mo.  375,  48  L.  R.  A.  265,  65  S. 
W.  627:  Lippman  v.  People,  175  III.  101,  51 

VI.  E.  872 ;  Denver  t.  Baoh,  26  Colo.  S30,  46 
L.  R.  A.  848,  58  Pac.  1089;  State  t.  Gard- 
ner. 58  Ohio  St.  699,  41  L.  R.  A.  689,  61  K. 
E.  138 :  Pftale  cm  rel.  MeCue  v.  Ramsey  Coun- 
ty, 48  Minn.  230,  51  N.  W.  112;  Britton  v. 
San  Franeisoo  City  A  County  Election 
Comn.  129  Cat.  8S7,  fil  L.  R.  A.  115,  61 
Pac.  1116;  Stater.  Santee  flowa)  82  W. 
446:  Los  Angeles  Gold  If  me  Co.  t.  Camp- 
bell, 13  Colo.  App.  1.  56  Pac.  246;  San  An- 
tonio A  A.  P.  R.  Co.  V,  Wileon  (Tex.  App.) 
54  L.  R.  A. 


19  S.  W.  910}  Moniirello  Di^Uli*^  Co.  v. 
Baltimore,  00  Md.  41U.  45  ^U.  210;  Oreen 
V.  Port  Jervis,  31  Misc.  59,  64  N.  Y.  Supp. 
547. 

Sanborn,   Circuit  Judge,  delivered  the 
opinion  of  the  court: 

It  is  a  fundamental  principle  of  a  repub 
lican  form  of  government  that  no  man  H»all 
be  involuntarily  deprived  of  his  life,  liberty, 
or  property  without  due  proceaa  oi  bvr. 
The  prohibition  of  such  a  deprivatim  by  the 
stat^  ia  found  in  tlie  14th  Amendment  to 
the  Constitution  of  the  United  Statea.  Bat 
it  lies  deeper,  and  limits  and  eonditiooi 
every  grant  of  legislative,  executive,  or  jn- 
dicial  authority.  The  proposititm  was  an- 
nounced in  the  early  hiatory  of  the  Republic 
and  it  baa  been  constantly  affirmed.  Tr.i 
Supreme  Court  said  in  Calder  t.  Bull,  i 
Dall.  386.  388,  1  L.  ed.  648,  «40:  "A  Uw 
that  punishes  a  citizen  f<Hr  an  innocent  ac- 
tion, or,  in  other  words,  tor  an  act  which, 
when  done,  was  in  violation  of  no  existing 
law ;  a  law  that  derttrcys  or  impaira  the  lav- 
ful  private  contracts  of  citizens;  a  law  thni 
makes  a  man  a  judge  in  bia  own  cause;  or 
a  law  that  takes  property  fmn  A.  and  give* 
it  to  B..— it  is  against  aU  reason  and  justice 
for  a  pe<^le  to  intrust  a  l^slature  with 
such  powers,  aud  therefore  it  cannot  be  pre- 
sumed that  they  have  done  it." 

A  legislative  act  which  takes,  or  under-  | 
takes  to  authorize  the  taking,  of  private  j 
t»roperty  for  a  private  object,  either  1^  taia-  I 
ticHi,  or  by  the  exercise  <h  the  power  of  emi- 
nent dMuaJn,  or  by  any  other  means,  ia  not  • 
law,  but  an  arbitrary  decree,  whereby  the 
property  of  one  citizen  may  be  transferred 
to  another.    Such  an  act  is  beyond  the  [im- 
its  of  the  powers  granted  by  the  people  to 
the  legiMlaturea  of  the  states,  and  ia  without 
legal  force  or  effect.    The  l^alative  power 
of  taxation  and  power  of  eminent  domaii 
are  alike  limited  to  the  eurdse  thereof  for 

f iiblie  objects,  and  thej  cannot,  be  auccesa- 
uUy  proetituted  for  prtvate  purposea.  For 
the  same  reasons  the  power  of  a  I^slature 
to  create  or  to  authorize  the  creation  of  ■ 
public  debt,  and  the  issue  of  public  bondi 
to  be  paid  b^  taxation,  is  subject  to  the 
name  limitation.  The  dear  and  forcible  i 
deelarationa  oi  Chief  Justice  Black  in  1853 
in  Sharphsa  t.  Pkiladalphia,  21  Pa.  147, 169. 
60  Am.  Dee.  750,  have  £ang  since  become  the 
settled  law  of  the  land.  He  aaid:  **Keither 
has  the  l^slature  any  constitutional  rifcht 
to  create  a  public  debt,  or  to  lay  a  tax.  or  to 
authorize  any  municipal  corporation  to  do 
it,  in  order  to  raise  rands  for  m  mere  pri- 
vate purpose.  No  meh  anthorit^  passed  to 
the  assembly  liT  the  general  pant  of  teftia- 
latire  power.  This  wonld  not  no  legislaticA. 
Taxation  Is  a  mode  of  raising  revenue  for 
public  jiurposea.  Wlien  it  is  prostituted  to 
objects  in  no  way  connected  with  the  public 
interests  or  welfare,  it  ceases  to  be  taxation, 
and  becomes  plunder.  Transferring  money 
from  the  owners  oi  it  into  the  poesesoion  w 
those  who  have  no  title  to  It,  though  It  be 
done  under  the  name  and  form  of  a 
tax,  is  unconstitutional  for  all  tiie  wsoM 
which  forbid  the  tegislatiire  to  usurp  say 
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other  power  DOt  gntnted  to  them."  See 
also  Cole  v.  La  Oravge,  113  U.  S.  1,  0,  2S 
L.  ed.  896,  897.  5  Sup.  Ct.  Rep.  416. 

A  neceflsary  corollary  to  theae  propofli- 
ti<»ie  is  that  a  legislature,  which  has  no 
power  to  authorize  the  le^  of  a  tax  or  the 
creati(ni  M  a  public  debt  for  a  private  pur- 
pose, has  no  power  to  draw  that  authority 
to  itself,  or  to  create  it  by  its  mere  declara- 
iioa  that  a  private  purpose  is  a  public  one. 
Any  other  theory  would  destroy  tlie  limita- 
tion. A  legislature  cannot  make  a  private 
purpose  a  public  one  by  its  mere  fiat,  and 
the  determination  of  the  question  in  any 
case  whether  or  not  a  given  object  is  public 
or  private  is  a  judicial,  and  is  not  a  legis- 
lative, function.  Allen  v.  Jay,  60  Me.  124, 
139.  11  Am.  Rep.  185;  Tyler  V.  Beacher,  44 
Vt  C48,  GUI,  8  Am.  Rep.  398;  Re  Eureka 
Baain  Warekotua  A  Mfg.  Co.  96  N.  Y.  42, 
47,  48. 

If  the  bonds  and  coupons  upon  which  this 
action  is  founded  are  ever  paid,  the  money 
to  discharge  th«n  must  be  raised  by  the 
levying  of  taxes  upon  private  property  situ- 
ated in  the  township  of  Mission.    Their  va- 
lidity, therefore,  must  depend  upon  the  an- 
swer to  the  question  whether  they  were  is- 
sued for,  and  their  proceeds  were  applied  to, 
s  public  or  a  private  purpose,    "niey  were 
issued  to  raise  money  to  pay  a  subscriptian 
made  by  the  township  to  the  stock  oS  a  pri- 
vate cfH'porati^  organized   to  erect  and 
opwate  mills  to  make  sugar  and  syrup  frtmi 
sorghum  cone,  and  their  proceeds  were  ap- 
plied to  that  purpose.    The  question,  then, 
18  whether  or  not  the  construction  and  main- 
tenance of  factories  owned  by  private  cor- 
poratitMis  to  manufacture  su^ar  and  ^rup 
Trom  sorghum  cane  is  a  public  or  a  private 
purpose.   The  true  answer  to  the  question 
seems  to  be  plain  and  certain.  Speaking 
j^erally,  a  public  purpose  is  a  governmen- 
lal  purpose,  one  of  the  purposes  for  which 
^vernmentA  are  instituted  and  maintained 
among  men,  such   as  the   maintenance  of 
order,  the  prevention  and   punishment  of 
erime,  the  care  of  highways,  the  relief  of 
the  destitute,  the  education  of  youth,  the 
«rection  of  buildings  for  the  use  of  schools 
a-nd  of  the  officers  of  the  govemment;  white 
a  private  object  is  one  wliich  is  ordinarily 
sought  and  Attained  by  individuals  or  pri- 
vate associations  of  individuals,  such  ax  the 
cultivation  of  the  soil,  the  manufacture  of 
lueful  and  attractive  articles,  the  purchase 
and  sale  of  merchandise,  and  the  Uiousand 
a.nd  one  purposes  which  enlist  individual  en- 
t«rprise  and  energy  in  a  complex  and  ad- 
▼aneing  civiliTation.    There  seems  to  be  no 
doiibt  in  which  category  the  promotion  of  the 
oonstruction    and    maintenance    of  sugar 
factories  falls. 

Counsel  for  the  plaintiff  in'  error,  however, 
call  attention  to  the  settled  rule  that  the 
promotion  of  the  ponatruction  of  railroads 
sind  of  custom  gristmills  operated  by  water 
Is  a  public  purpose,  in  aid  of  which  munici- 
-pal  corporations  may  lawfully  issue  bonds, 
sLnd  to  the  opinion  of  the  Supreme  Court  in 
Burlington  Twp.  v,  Beaaley,  94  17.  8.  .310, 
24  Xa.  ed.  161,  and  insist  that  the  aid  of  the 
<;on«truction  of  sugar  mills  is  an  analosious 
S4      R.  A. 


object,  and  therefore  a  public  purpose.  No 
argument  is  required  to  ^ow  that  the  erec- 
tion of  sugar  mills,  which  directly  benefit 
only  those  who  own  them,  and  which  indi- 
rectly assist  <Hily  those  who  raise  sorghum 
cane,  is  no  sach  public  object  as  the  con- 
struction of  railroads,  our  chief  meana  of 
transportation,  whose  rates  are  regulated  by 
law,  which  may  be  used  by  every  citizen  for 
a  reasonable  compensation,  and  which  are 
of  universal  beneiit.  In  the  ca»e  of  Bur- 
lington Twp.  V.  Beaaley  the  bonds  under  con- 
sideration were  issued  to  aid  in  the  con- 
struction of  a  custom  gristmill  propeJled  by 
steam,  pursuant  to  an  act  of  the  l^slature 
which  authorized  tlio  township  to  emit  them 
for  the  purpose  of  "building  bridges,  free  or 
otberwiue,  or  to  aid -in  the  constructira  of 
railroads  or  water  power,  by  donation  there- 
to or  the  taking  of  stock  thereof,  or  for  other 
works  of  internal  improvement."  The 
bonds  did  not  show  on  their  face  for  which 
one  of  the  purposes  named  in  Uie  act  they 
were  sent  forth,  but  simply  recited  that  they 
were  issued  under  this  law.  The  court  held 
in  the  first  place,  that  if  there  was  power 
in  the  township  to  issue  the  bonds  under 
any  circumstances  they  might  be  valid,  and 
that  as  it  was  clear  that  such  power  existed 
to  issue  them  for  the  public  purpose  of 
building  bridges  and  constructing  railroads, 
and  there  was  nothing  on  the  face  of  the 
bonds  to  vitiate  them,  they  were  good  in  the 
hands  of  innocent  purchasers,  and,  in  the 
second  place,  that  the  construction  and 
maintenance  of  a  custom  gristmill  propelled 
by  steam  was  a  work  of  internal  improve- 
ment under  this  statute  of  Kansa.s,  for 
which  taxes  might  be  levied  to  pay  these 
bonda 

The  decision  in  this  case  is  not  controlling 
upon  the  issues  presented  in  the  case  at  bar, 
because  the  bonu  before  us  disclose  the  fact 
that  they  were  issued  for  the  purpose  of 
encouraging  the  construction  and  operation 
of  a  public  sugar  mill,  so  that  there  can  be 
no  bona  fide  purchasers  without  notice  of 
the  object  of  their  issue,  and  because  the 
Burlington  Ttup.  Case  illustrates,  not  the 
general  rule,  but  an  exception  to  the  well- 
established  rule  that  the  aid  of  jirivate  man- 
ufacturing or  business  enterprises  is  not  a 
public  purpose  for  which  taxation  may  be 
imposed.  This  decision  is  the  outgrowth 
of  a  more  primitive  state  of  society,  when 
there  were  no  railroads  and  few  good  high- 
ways, and  when  cu!«fom  gristmills  in  Uie 
immediate  neighborhoods  of  productive 
fields  to  grind  grain  for  bread  for  the  peo- 
ple and  for  food  for  the  cattle  were  a  public 
necessity.  In  this  state  of  affairs  a  line  of 
decisions  was  developed  to  the  effect  that 
aid  in  the  ccniitruction  and  maintenance  of 
custom  gristmills  driven  by  water,  and  the 
development  of  the  neoeasarr  water  power 
to  propel  them,  was  a  public  object,  for 
which  taxes  mipht  be  lawfully  levied  upon 
the  property  of  all  the  citizens.  Ouervncy 
v.  Burlingion  Twp.  4  Dill.  375.  Fed.  Oas.  \ri. 
R.S.'iS;  Hardin<i  v.  Funk,  8  Kan.  315.  The 
Burlington  Tvp.  Caac,  perhaps,  advaiui'.l 
another  step,  for  the  derision  was  that  tlie 
promotion  of  a  gristmill  propelled  by  stpam. 
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Ma  well  u  one  propelled  by  watu-,  was  a 
public  purpo.se.  Thici  proposition,  however, 
together  witli  the  entire  line  of  deciaions 
upon  whirh  it  rests,  forma  an  exception  to 
tlie  general  rule  upon  this  subject,  is  inap- 
plicable to  the  public  needs  and  purposes  of 
this  day,  and  ought  not  to  be  enlarged. 
This  view  is  sujituined  1^  the  decisions  of  the 
supreme  court.,  by  reason,  and  by  the  great 
weight  of  authority.  The  Burlington  'ficp. 
Caac  was  decided  in  1876.  8ix  years  later, 
in  1882,  in  the  case  of  Osborne  v.  Adama 
Counlj/,  106  U.  S.  181,  27  L.  ed.  129,  1  Sup. 
Ct.  Rep.  168,  the  supreme  court  held,  under 
an  act  vhich  authrarized  the  issue  of  bonds 
"to  aid  in  the  eonstmction  of  any  railroad 
or  other  work  of  internal  improvement," 
that  a  gristmill  propelled  by  steam  was  not 
a  work  of  internal  improvement,  and  that 
bonds  issued  to  aid  in  its  construction  were 
void.  In  1883  it  cited  thi8  decision  with  ap- 
proval, and  held  that  gristmills  propelled  by 
water  were  works  of  internal  improvement 
under  the  same  statute,  and  that  b<mds  is- 
sued to  aid  in  the  CMutructitHi  of  a  canal 
to  conduct  the  water  to  such  mills  were  is- 
sued for  a  public  purpose,  and  were  valid. 
Blair  v.  Cuming  County,  111  U.  S.  303,  372, 
28  L.  ed.  457,  460,  4  Sup.  Ct.  Rep.  449. 
These  decisions  show  the  narrow  limits  and 
sharp  lines  which  confine  this  excepti<»i  to 
the  general  rule. 

\V)]en  we  turn  from  this  line  of  decisions 
to  the  consideration  of  the  natnre  of  public 
aid  in  the  construction  and  operation  of 
other  manufacturhig  plants  of  various  kinds, 
the  decisions  of  the  Supreme  Court  voice  no 
uncertain  sound.  In  Citizcnfi'  8av.  <£  L. 
.iMO.  V.  Toptla,  20  Wall.  655,  663,  22  L. 
ed.  465,  461.  the  legislature  of  Kansas  bad 
granted  to  the  city  council  of  Tc^teka  the 
power  "to  encourage  the  establishment  of 
manufactories  and  such  other  enterprises  as 
may  tend  to  develop  and  improve  such  city" 
and  the  authority  to  issue  bonds  for  this 
purpose.  The  court  held  that  this  grant 
was  beyond  the  liniitationit  upon  the  power 
of  the  legislature  which  grew  out  of  the  es- 
sential nature  of  all  free  governments,  and 
that  bonds  issued  by  a  city  to  aid  and  en- 
courage  a  manufacturing  company  in  estab- 
lishing and  operating  bridge  shops  in  To- 
peka  were  emitted  for  a  private  purpose, 
and  were  void.  In  Parfcnsburg  v.  Broum, 
106  U.  S.  487,  491,  27  L.  ed.  238,  240,  I  Sup. 
Ct.  Rep.  442,  the  mayor  and  city  council 
of  Parkersburg  had  been  authorized  by  the 
legislature  of  Virginia  to  issue  the  bonds 
of  that  city  for  the  purpose  of  lending  them 
to  manufacturers  carrying  on  biisinptM  in  or 
near  the  municipality,  and  the  bonds  had 
been  issued.  But  the  Supreme  Court  held 
that  they  were  not  pent  forth  for  a  public 
purpose,  and  were  invalid.  In  Cole  v,  Im 
antnge,  113  U.  S.  1,  9.  28  L.  ed.  896.  808, 
S  Sup.  Ct.  Rep.  416,  Uie  legislature  of  the 
state  of  Miflfloiiri  had  grant^  to  the  city  of 
I^a  Grange  the  power  to  subscribe  for  stock 
in  any  manufacturing  company  and  to  is- 
sue bonds  to  pay  the  subHcription.  The  city 
had  delivered  its  bonds  to  a  manufacturing 
company  established  for  the  pnrpoee  of  oper- 
ating a  rolling  mill,  but  the  court  held  Uiat 
M      R.  A. 


the  grant  was  ujtro  viret  the  Iq^atore, 
that  the  object  was  priTate,  and  that  the  I 

bouda  were  void.  ' 

'i'he  sugar  factory,  to  aid  in  the  ocmstruc- 
tion  of  which  these  bonds  were  issued,  waa  | 
not  to  be  constructed  or  operated  the 
township  or  its  oiliccrs,  but  by  private  own- 
ers. The  officers  of  the  township  were  to 
have  no  control  or  direction  of  ita  manage- 
ment. It  was  not  to  be  erected  to  perform,  ^ 
or  to  assist  in  tiie  performance  of,  any  func-  ; 
tion  of  government.  All  proeperuus  mer- 
cantile aiul  m:inufacturing  enterprises  in  a  | 
town  tend  to  enhance  the  value  of  property,  | 
to  employ  labor,  and  to  increase  busweas. 
The  fact  chat  the  construction  and  <^ieraiion 
of  this  mill  would  have  a  similar  eliect  in 
no  way  dilTerentiates  the  purpose  or  objM  j 
of  iis  pi'(.<ini)tion  from  that  of  the  promotioa  j 
of  oilier  private  business  undertakings.  If  j 
tliis  attempt  to  promote  the  manufacuire  of  j 
sugar  by  taxation  is  to  be  sustained,  everj 
holder  of  property  in  this  township  must 
contribute  a  portirai  of  that  property  to  |wiy 
fw  the  erection  and  operation  of  tbia  mill. 
For  what  purpose  must  he  make  thia  con 
tributioni  Not  to  sustain  the  govttiunent. 
but  to  build  a  mill  for  private  owners,  in 
wiiich  they  may  conduct  their  own  privstr 
business.  Who  receives  the  proceeds  iA 
these  bonds  I  Or,  in  other  words,  to  whom 
does  the  ta.\payer  really  pay  his  tax?  Not 
to  the  salaried  officers  ot  the  government, 
not  to  the  teachers  of  the  children  in  the 
public  schools,  but  to  the  private  Individu- 
als who  own  the  milts.  For  whose  benefit 
does  he  contribute  this  share  of  his  prop- 
erty! For  the  direct  benefit  of  the  ownm 
of  tho  mill  alone,  and  perhaps  for  the  in- 
direct bmeilt  of  those  farmers  who  ocmtract 
with  these  owners  before  they  plant  thar 
cane  for  its  manufacture  into  sugar  or 
syrup.  When  these  facts  are  stumouitly 
considered,  all  doubt  of  the  character  of  this 
promotion  vanishes.  The  aid  of  the  con- 
struction and  operation  of  this  mill  actually 
3cr\'es  but  two  purposes.  It  servee  to  en 
able  the  owners  of  the  mill  to  gain  the  le- 
gitimate profits  of  their  undertaking,  and  it 
serves  to  take  taxation  from  the  owners 
of  property  in  tlie  township  a  portion  of 
that  property  and  to  give  it  to  the  owneri 
of  the  mill  or  to  the  prcHuotera  of  the  scheme 
for  their  private  use.  Xeither  of  these  oh 
jects  is  a  public  pui-^oee.  Neither  of  them 
IS  a  purpose  for  which  taxes  can  be  law- 
fully levied,  or  for  which  municipal  bond« 
may  be  le^aUy  issuwl.  Our  conclusion  i* 
that  the  promotion  of  the  construction  and 
operation  of  a  mill  for  the  manufacture  nf 
sorghum  cane  into  sufrar  and  sjtud  is  not 
a  public  purpose.  Township  bonds  issurd 
for  that  purpose,  and  the  act  of  the  lepis 
lature  which  autJtorizes  their  issue,  are  alike 
beycMid  the  powers  of  the  legislatiire  and  of 
the  fownRhip,  and  are  void.  Slmrj^eu  v. 
Philadelphia.  21  Pa.  147.  169,  69  Am.  Di-r. 
7Fi!>;  Citizens'  Sav.  d  L.  Asso.  v.  Topcka,  20 
Wall.  ti5-"i.  (Ifil.  22  L.  ed.  455.  460;  Parker* 
burg  V.  Brmr,,,  lOfi  U.  S.  487.  500.  27  I..  *d. 
238,  24.%  1  Sup.  Ct.  Rep.  442;  Osboentt  T. 
AdamR  County.  IflO  W  S.  1S1,  27  U  ad.  1S9. 
1  Sup.  Ct.  Rep.  168:  Cole  v.  Grmf/r, 

Digitized  byGoOgIc 


I90I. 


DODGB  V.  MlBSIOH  ToWNBHn*. 


247 


113  U.  S.  1,  7,  28  L.  ed.  S96,  808,  6  Sup.  Ct. 
Rep.  416;  AUen  v.  Jay,  00  Me.  124,  128,  11 
Am.  Rep.  185;  Mead  v.  Acton,  130  Miass, 
341,  1  N.  E.  413;  Miohigan  Sugar  Co.  v. 
Auditor  General,  124  Mich.  174,  83  N. 
Q25,  027;  United  States  ea  rel.  Miles  Plant- 
ing d  Mfg.  Co.  T.  Carliaie,  6  App.  D.  C.  138, 
146,  101;  Deal  v.  Missisaippi  County,  107 
Mo.  464,  468,  14  h.  R.  A.  Gii2,  18  S.  W.  24 ; 
Kingman  v.  Brocion,  153  Matta.  253,  11  L. 
R.  A.  123,  26  N.  E.  998;  People  v.  Parks, 
S8  Cal.  624,  643;  Atly.  Gen.  v.  Eau  Claire, 
37  Wis.  400;  State  ex  rel.  Griffith  v. 
Osawkee  Tu7>.  14  Kan.  418,  420, 19  Am.  Rep. 
99;  Qeneseo  v.  Geneaeo  Natural  Gas,  Coal, 
Oil,  Salt,  d  Mineral  Co.  55  Kan.  358,  361,  40 
Pac.  655;  Re  Eureka  Basin  Warehouse  <£ 
Mfg.  Co.  96  N.  Y.  42,  47,  48;  Coates  v. 
CampbeU,  37  Minn.  498,  409,  35  N.  W.  366. 

The  argument  of  counsel  for  the  plaintitf 
in  error  uiat  the  promotion  of  Uie  eonatruc- 
tion  and  openitioD  M  this  mill  is  a  public 
purpose,  because  the  le^slature  declared  in 
the  act  authorizing  the  issue  of  the  bonds 
that  the  mills  aided  thereby  were  public  milla, 
and  because  the  Supreme  Court  in  Munn 
v.  Illinois,  94  U.  S.  113,  24  L.  ed.  77,  Budd 
V.  People,  143  U.  8.  517,  36  L.  ed.  247.  4 
Inters.  Com.  Rep.  45,  12  Sup.  Ct.  Rep.  468, 
and  Brass  T.  Hoi  tk  Dakota  ex  rel.  Btocscr, 
153  U.  S.  391.  38  L.  ed.  767,  4  Inters.  Com. 
Rep.  670, 14  Sup.  Ct  R^.  857,  held  that  the 
buslneaa  of  receiving  and  storing  grain  for 
compensation  in  elevators,  woi  phouac-s,  and 
(lockA  might  be  declared  by  the  legislature 
of  the  states  to  be  of  a  public  character, 
&nd  might  be  regulated  under  th«r  police 
power,  haa  not  been  overloi^ed.    But  that 
oontontioii  cannot  prevail,  because  the  ob- 
ject of  the  promotion  of  this  mill  and  of  its 
operation  was  clearly  private,  and  a  legisla- 
ture cannot  by  itn  mt're  6at  make  a  private 
object  a  public  onr  for  the  pMrpo-se  of  taxa- 
tion, and  also  because  the  limits  of  the 
power  to  tax  arc  by  no  mcann  the  same  as 
the  limits  of  the  police  power  of  the  states. 
Many  private  occupations,  ad  the  sale  of  in- 
-toxicants,  the  driving  of  carriages  for  hire, 
ajid  the  construction  of  private  buildings 
a,long  the  streets  of  a  city,  bear  such  a  re- 
lation to  the  public  welfare  that  they  may 
1>e  regulated  under  the  police  power  of  a 
state,  when  there  is  an  entire  ab^eiice  of 
-power  in  itA  legislature  to  tux  the  property 
of  its  citizens  to  promote  or  maintain  these 
enterprises. 

The  judgment  helow  is  affirmed. 


John  W.  KAUFFMAN.  Plif.  tn  Err., 

V. 

Henry  RAEDKK  et  at. 
H7  C.  C  A.  278,  108  Fed.  ITl.l 
•  1.    ^kc  altaatloM  of  the  parties  wben  a 

*HeftdnotM  by  Bambobh,  Circuit  Jndge. 

'^rvrm. — On  the  qiiistlon  of  thp  rlRtit  to  rpscind 
t»r  abandon  a  contract  bpcause  of  the  other  par- 
r^'B  default,  see  I>ake  Shore  &  M.  S.  R.  Co.  t. 
Ricbaiidi  (111.)  SO  L.  B.  A.  83,  and  note;  also 
WorthiBStoa  T.  Qwin  (Ala.)  4S  L.  R.  A.  882. 
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contract  la  aiadc.  Its  aubject-matter,  and 
the  purpose  oC  It*  execution  are  always  ma- 
terial to  determine  the  Intention  of  the  par- 
ties and  the  meaning  of  the  terms  they  used, 
and  wtiei)  these  are  aacertalncd  they  must 
prevail  over  ttie  dry  words  of  the  agreement. 
SL  llrliere  odc  party  to  a  contract  baa 
received  and  retained  tlic  bcncdta  of 
a  anbatantlal  partial  pcrformunce 
thereof  by  the  other  party,  he  cannot  rescind 
It,  but  the  contract  must  stand,  he  must  per- 
form his  part  of  It,  and  hli  remedy  for  tbe 
breach  of  roniplete  performance  by  tbe  other 
party  Is  limited  to  compensation  therefor  In 
damages. 

•1.  A  puvtr  to  a  contract  who  has  con- 
ferred apon  the  other  party-  thereto 
the  benefits  of  a  substantial  partial  per- 
formance thereof,  but  who  bas  not  completely 
performed  the  a;;i-eement,  may  maintain  an 
action  Against  the  other  party  for  speclQc  per- 
torniance,  or  for  damages  tor  the  latter's  lall- 
ure  to  perform,  upon  plea  and  proof  of  his 
own  partial  performance,  without  plea  or 
proof  of  bis  complete  performance:  and  the 
defendant  in  such  an  action  may  recoup  his 
damages  for  tbe  plalotlfTs  failure  of  complete 
performance,  or  may  recover  tbem  In  an  Inde- 
pendent action  thorefor. 

4.  The  breach  of  a  dependent  cove- 
nant, a  covenant  which  goes  to  the  whole 
consideration  of  a  contnict,  gives  to  the  In- 
jured party  the  right  to  rescind  the  contract, 
or  to  treat  It  as  broken  and  to  recover  dam- 
ages for  a  total  breach. 

a.  A  breach  of  au  Independent  cove- 
nant, of  a  covenant  which  docs  not 
vo  to  the  whole  consideration  of  a 
contract,  but  which  Is  subordinate  and  Inci- 
dental to  its  main  purpose,  does  not  consti- 
tute a  breach  of  the  entire  contract,  or  war- 
rant Its  rescission  by  the  Injured  party.  The 
latter  Is  still  bound  to  perform  his  part  of 
the  contract,  and  his  only  remedy  for  tbe 
breach  Is  compensation  in  damagea 

U.  Commercial  contracts  mnst  be  In- 
terpreted Id  the  light  of  commercial  usages, 
and  their  performance  must  be  such  as  busi- 
ness men  would  naturally  contemplate. 

7.  All  that  Is  ordinarily  reqnlred  of  a 
party  to  a  contract  who  has  agreed  to  de- 
liver personal  property  upon  the  payment  of 
a  debt  or  price  Is  tbat  be  shall  put  the  prop- 
erty in  some  convwlent  place,  subject  to  tbe 
disposal  of  the  payer  upon  bis  compliance 
witb  tbe  terms  of  the  contract,  and  that  he 
shall  notify  Ibe  promisor  of  the  fact. 

5.  Nine  parties  aareed  to  pay  fS5,O0O 
and  Intcreat  to  A  on  or  before  a  day  cer- 
tain, and  A  agreed  to  assign  and  deliver  cer- 
tain stock  In  a  corporation  to  tbem  when  they 
paid  the  money.  A  deposited  the  stock  In  a 
liank  In  tbe  city  of  St.  Louis,  where  the  con- 
tract was  made,  and  more  than  forty  days  tie- 
fore  the  day  certain  caused  tbe  obligors  to  b« 
notified  tbat  tbe  stock  was  in  tbe  bank,  snb- 
jpi't  to  their  disposition,  upon  their  payment 
of  ibelr  debt.  Some  of  tbe  nine  parties  re- 
sided and  conducted  business  In  St.  Loots: 
others  in  Chicago.  Held,  this  was  a  reastmr 
able.  fair,  und  sufticlent  offer  of  performanee 
of  his  contract  by  A. 

(Thaper.  Circuit  Judge,  dissents.) 

(April  10,  1901.) 

EllROK  to  the  Circuit  Court  of  the  Unit- 
ed  States  for  the  ISaatern  District  of 
MisfloUTi  to  review  ■  judgment  in  favor  of 
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United  Statbb  Cibcuit  Court  op  ApfEAU. 


Arm,.. 


defendants  in  an  action  brought  to  recover 
damagea  for  breach  of  ooatrMt.  Maoened. 

Statement  hy  Sanbors,  Circuit  Judge: 
This  ia  an  action  on  a  contract.  At  the 
doM  of  the  evidence  tha  court  .directed  a 
vodict  in  ^vor  of  the  defendants.  The 
writ  of  error  challenges  the  judgment  which 
fed  lowed  that  vo-dict.  The  material  facts 
established  when  the  court  directed  the  ver- 
dict were  these :  The  plaintiff  in  error, 
John  W.  Kauffman,  was  in  1805  the  owner 
of  certain  real  estate  in  the  city  of  St.  Louis, 
Missouri,  at  the  northwest  corner  of  Ninth 
and  Olive  streets.  On  June  10,  189S,  he 
made  a  lease  of  this  property  to  Ute  Central 
Realty  &  Improvement  Company,  a  corpora- 
tion, for  a  rental  of  $35,000  per  annum, 
payable  quarterly  on  August  1st,  Nov^ber 
Ist,  February  Ist,  and  May  let  in  each  year. 
In  July,  1805,  the  Century  Buildinv  Com- 
pany, a  corporation,  was  organized  for  tita 

Kurpose  of  taking  an  assi^ment  of  this 
tase  and  constructing  a  building  on  these 
premises.  On  July  10,  1895,  the  lease  was 
assisted  to  the  Century  Building  Company, 
and  that  corporation  assumed  the  payment 
of  the  rents  resen'ed  therein  to  the  plain- 
tiff, KaufFman.  After  the  leaee  of  June  19, 
18t>5.  had  been  made,  the  defendants  in  er- 
ror and  their  associates,  for  the  purpose  of 
relieving  the  Century  Building  Company  of 
the  payment  of  the  rent  on  this  lease  for 
one  year,  and  of  securing  the  payment  and 
satisfaction  of  the  first  $35,000  payable  up- 
on this  lease,  made  the  following  contract 
wit^  John  W.  Kauffman: 

This  agreement,  made  and  entered  into  in 
triplicate  this  10th  da^  of  June,  1805,  by 
and  between  John  W.  Kauffman,  of  the  city 
of  St.  Louis,  party  of  the  first  part,  and 
Henry  Raeder,  Jonathan  Clark.  B.  S.  Crock- 
er, and  A.  S.  CofBn,  of  the  city  of  Chicago, 
state  of  Illinois,  and  C.  W.  Wall,  A.  O.  Rule, 
and  R.  F.  Kitgen,  of  the  city  of  St.  Louis, 
state  of  Missouri,  ahd  the  McCormick-Kil- 
gen-Rule  Real-Estate  Company,  a  corpora- 
tion organized  under  the  laws  of  the  state 
of  Missouri,  of  the  city  of  St.  Louis,  state 
of  Missouri,  parties  of  the  second  part,  wit- 
nesseth:  That  Thereas,  the  said  parties  of 
the  second  part  propose  and  intend  to  organ- 
ise a  corporation  under  the  laws  of  the  state 
of  Missouri,  and  particularlv  under  act 
March  21,  1801,  of  the  general  assembly  of 
said  state,  with  a  capital  stock  of  one  mill- 
ion dollars  ($1,000,000),  six  hundred  thou- 
sand dollars  ($600,000)  of  the  same  to  be 
preferred  and  to  draw  a  preferred  dividend 
of  six  per  cent  (6% )  per  annum,  said  compa- 
ny to  be  known  and  styled  the  'Century 
Building  Company,'  or  such  other  name  as 
may  be  hereafter  agreed  upon,  said  compa- 
ny to  be  organized  for  the  purpose  of  ac- 
quiring a  certain  lease,  dated  the  10th  day 
of  June,  1895.  altered  into  between  said 
party  of  the  first  pnrt  and  the  Central  Keal- 
ly  &  Improvement  Company,  which  learto  cov* 
VTS  certain  premises  in  the  city  of  St,  T^nis. 
nt  the  northwest  corner  of  Xinth  and  Olive 
streets,  in  said  city,  and  to  which  lease  ref- 
r.4  U  R.  A. 


erence  is  hereby  made  as  pari  hereof,  and 
also  for  the  further  purp<me  of  erecting  a- 
huilding  on  such  premises,  including  the 
premises  covered  by  the  Dnmiag  lease,  re- 
f^red  to  in  said  last-mentioned  lease;  and 
whereas,  the  said  parties  of  the  second  part 
have  requested,  and  do  hereby  request,  the 
said  party  of  the  first  part  to  accept  and  re- 
ceive from  said  proposed  corporation,  or  the 
said  parties  of  the  second  part,  in  pay- 
ment of  four  (4)  instalments  of  rent 
provided  for  in  said  lease, — said  four  (4) 
instalments  being  respeeti^*ely  due  Augue>t 
1,  1805,  the  first  day  of  Xovemba*,  1805. 
the  first  day  of  February,  1806,  anS  the  first 
day  of  May,  1800,  and  agsr^ting  thirty- 
five  thousand  dollars  ($35,000)  and  being 
for  eight  thousand  seven  hundred  and  fifty 
dollars  ($S,7a0)  each, — three  hundred  and 
fifty  (350)  shares  at  par  of  the  preferred 
capital  stock  of  said  proposed  corporation, 
or  thirty-five  thousand  dollars  ($35,000). 
divided  into  four  (4)  inatalmenta  equal  to 
said  instalments  of  rent;  and  whereas,  the 
said  party  of  the  first  part  has  agreed  to  ac- 
cept said  shares  of  stock  for  said  instal- 
ments of  rent,  at  and  upon  the  times  tbey 
become  due,  upon  the  condition  that  the 
snid  parties  of  the  second  part  agree,  on  or 
before  the  lat  day  of  July,  1808,  to  purchase 
said  shares  of  preferred  stock  from  said  par- 
ty of  the  first  part,  at  and  for  the  price  of 
thirty-five  thousand  dollars  ($35,000),  and 
in  addition  thereto  an  amount  equal  to  in- 
terest at  the  rate  of  six  per  cent  (6%  )  per 
annum  on  the  said  several  instalments  of 
rent  from  the  time  th^  become  severallv 
due  and  payable,  less  any  dividend  whii-h 
the  said  party  of  the  first  part  may  haw  re 
ceived  on  account  of  said  preferred  stock: 
Kow  therefore,  the  said  parties  of  the  sec 
ond  part  do  hereby  agree  and  bind  them- 
selves to  purchase  said  preferred  stodc  froin 
said  party  of  the  first  part,  as  bereinbefore- 
rerited,  snd  to  pay  therefor  the  price  here- 
inl>efnre  set  forth  *,  and  tne  said  party  of  the 
first  part  agrees  to  sell  and  transfer  to  said 
parties  of  the  second  part  the  said  stock  at 
the  times  and  for  the  price  hereinbefore  set 
forth.  This  contract  shall  be  binding  on 
the  said  parties,  respectively,  and  as  well 
their  respective  heirs,  executors,  adminis- 
trators, and  assigns. 

In  witness  whereof,  the  said  parties  have 
hereunto  set  their  hands  the  day  and  year 
llrst  hereinbefore  written. 

[Signed]  John  W.  Kauffmaa. 

Henry  Raeder, 
Jonathan  Clark. 

B.  S.  Crocker. 
A.  S.  Coffin. 

C.  W.  WalL 
A.  O.  Rule. 
R.  F.  Kilgen 
McCormick-Kilgen-Rnle 

Real-E!«t->t<«  Co 
[Corporate  Seal.]  R.  F.  Kilgen.  V.  Pres., 
A.  O.  Rule,  Secy. 

Kauffni.^n  satisfied  the  debt  and  di^- 
fharjicd  the  Irisce  and  its  assignee  from 
their  liability  for  the  $35,000  rent  wbkk  frIL 
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due  on  and  before  the  let  day  of  May,  1806, 
and  took  the  350  shares  of  the  preferred 
capital  stock  of  the  Centui7  Building  Com- 
pany according  to  bis  corenant  in  this 
agreement    Borne  time  in  1897  he  assigned 
this  BtocJc  and  delivered  the  agreement  to 
the  lierchante-Laclede  National  Bank,  a 
eorporation  engaged  in  a  general  banking 
bnuMM  in  the  citjr  of  St.  Louie,  Missouri, 
aa  oollateral  security  for  an  indebtedness 
wbich  he  owed  the  bank.    In  September, 
1898,  he  paid  his  debt  to  the  bank,  and  re- 
deemed and  recovered  possession  of  the  cer- 
tificates and  the  agi-eement.    During  all 
the  time  between  the  execution  of  the  agree- 
ment and  the  trial  of  this  action  the  stock 
and  the  agreement  have  been  under  his  con- 
trol, and  he  has  been  able,  willing,  and  ready 
to  ftsnign  and  deliver  them  to  the  defend- 
ants, upon  their  payment  of  the  $35,000  and 
interest,  pursuant  to  tJie  terras  of  their 
agreement.    On  May  16,  1898,  he  caused  the 
casliier  of  the  Merchants-Laclede  National 
Bank  to  send  the  following  letter  to  each  of 
the  obligors  in  this  agreement  to  pay  the 
935.000,  and  each  of  them  received  the  let- 
ter in  the  ordioaxy  course  of  the  mail: 

Dear  Str:  As  collateral  security  to  a 
loan  made  to  John  W.  Kauffman,  we  hold 
350  shares  of  the  preferred  stock  of  the  Cen- 
tury Building  Co.,  together  with  an  agree- 
ment, signed  by  you  and  others,  agreeing 
to  pay  for  said  stock  $35,000.  with  interest, 
amounting  to  $4,313.74  to  July  1st  next,  the 
maturity  of  the  agreement.  We  desire  to 
notify  yoii  that  we  hold  the  stock  and  agree- 
ment, and  to  request  you  to  arrange  to  take 
ap  your  agreement  on  the  date  named, 
namely,  July  Ist,  1898.     Yours,  truly, 

[Signed]       George  E.  Hoffman,  Cashier. 

On  July  18,  1898.  the  attorneys  for  Mr. 
KaufTmnn  vTote  to  the  defendant  Jonathan 
Clark  that  the  contract  had  not  been  per- 
forired  on  his  part,  that  Mr.  Kauffman  pro- 
posed to  take  immediate  measures  to  enforce 
his  rights  as  defined  in  the  agreement,  and 
nsked  bim  to  advise  them  if  it  would  be  nec- 
essary    for    them    to     resort    to  the 
courts    to    assert    the    rights    of  their 
client.     Three  days  later  Mr.  Clark  an- 
swered that  he  was  ready  at  any  time  to 
perform  his  part  of  the  contract,  that  be 
supposed  that  If  legal  action  was  necessary 
to  collect  the  claim  that  action  must  be 
taken  against  all  the  parties  to  the  con- 
trsct,  BO  tbftt  it  would  be  of  no  avail  for 
htm  to  pay  his  proportion  of  the  amount 
due,  hut  that  if  Mr.  KauiTman  would  accept 
the  proposition  he  would  pay  bim  $5,000 
»nd  permit  him  to  retain  his  proportion  of 
the  stock,  provided  hewould  release  the  writ- 
er from  any  further  obligation  on  the  con- 
tract.   In  October.  1898,  one  of  the  attor- 
neys of  t^e  plaintiff  in  error  again  demanded 
of  Mr.  Clark  the  payment  of  the  amount 
owinf^  upon  the  contract,  and  he  declined  to 
pay  or  take  any  further  action  in  the  mat- 
ter, and  waived  a  tender  or  production  of 
the   certificates  of  stock  and  their  aswign- 
ment.     He  declared  th&t  he  did  not  intend 
r,4  1^  R.  A. 
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to  do  anything  about  performing  the  con- 
tract, and  that  it  would  make  no  difference 
in  his  decision  if  the  certificates  of  stock 
were  presented.  Upon  thia  state  of  facto 
the  court  below  directed  a  verdict  for  the 
defendants  on  the  sole  ground  that  no  ten- 
der or  offer  of  the  certificates  of  stock  and 
an  assignment  thereof  to  the  defendants 
was  made  by  the  plaintiff  or  waived  by  the 
defendants  on  or  before  July  1,  1808,  al- 
though it  was  conceded  that  they  were  in 
the  control  of  the  plaintiff,  who  was  ready 
and  willing  to  transfer  them  during  this 
time,  and  that  within  four  months  after 
July  1,  1803,  a  proper  demand  of  perform- 
anue  was  made  of  the  defendant  Clark,  and 
he  refused  to  perform  and  waived  the  pro- 
duction and  offer  of  the  cotiflcates  and  as- 
signment. 

Argued  before  Caldicell,  Banbom,  and 
Thayer,  Circuit  Judges. 

Heasra.  J.  E.  KeKeisl&a%  M.  F.. 
Watts,  and  Sbepsrd  Bsrelaj,  for  plain- 
tiff in  error : 

A  man  bound  to  pay  baa  no  right  to  de- 
lay till  demand  is  made,  but  must  pay  as 
soon  aa  the  mon^  is  due,  under  peril  of  be- 
ing sued;  and  it  has  already  been  stated 
that  the  vendor,  in  the  absence  of  a  stipula- 
lion  to  the  contrary,  is  not  bound  to  send  or 
carry  the  goods,  or  to  allege  or  prove,  in 
an  action  against  tl-e  buyer,  anything  more 
than  a  readiness  and  willingness  to  deliver, 

Benjamin,  Stiles,  6th  Am.  ed.  S  707;  6- 
Am.  &  Eng.  "Env.  Law,  2d  ed.  p.  434 ;  Tiede- 
man.  Sales.  {  04;  Ragland  v.  Wood,  71  Ala 
150;  lioeklin  v.  Moore,  67  N.  T..360;  Turner 
V.  Ooodv.in,  10  Mod.  222;  Harria  v.  Mulock, 
9  How.  Pr.  402. 

Even  though  the  demand  for  performance 
wns  at  an  improper  place,  if  the  one  party 
intended  to  make  a  demand,  and  the  other 
so  understood  it,  and  did  not  object  to  the 
place  as  unsuitable,  he  cannot  after^vards 
impeach  the  demand  on  account  of  the  place- 
where  it  was  mode. 

Tlnard  v.  Lodge,  20  Pick.  S3,  32  Am,  Dec. 
197;  Dunham  v.  Pettee,  8  N.  Y.  614;  Cohh 
V.   Halt,  33  Vt.  237. 

If  one  has  goods  to  deliver,  by  agreement, 
to  another,  fur  a  stipulated  price,  at  a  fixed 
time,  be  need  only  have  the  goods  where 
they  were  when  the  sale  was  made,  and  no- 
tify the  buyer  to  come  and  get  them  on  pay- 
ing for  them. 

2  Kent,  Com.  ed.  1892,  "SOS;  2  Story, 
Contr.  1410;  Barr  v.  Myers,  3  Watts  &  S. 
295;  Pordafte  v.  Cole,  1  \^ma.  Saund.  319; 
Peeiers  v.  Opie,  2  Wms.  Saund.  350;  Kings- 
ton V.  Pvatcn,  cited  in  2  Dougl.  689 ;  Raw- 
son  V.  Johwiottf  1  East.  203;  Vcis  v.  Tocum. 
9  Sawy.  26,  16  Fed.  168;  Coonlcy  v.  Ander- 
son, 1  Hill,  519;  Carpenter  v.  Eolcomh,  lOS- 
Mass.  2R0. 

An  offer  to  perform  is  the  utmost  that  is 
required  of  the  vendor  in  cases  of  concur- 
rent conditions,  mnoeding  those  here  in  ques- 
tion to  be  strictly  concurrent. 

Payne  v.  La^ising.  2  Wend.  525 ;  Lester  v. 
Jeicett,  11  N.  Y.  4'.')8;  Kellfy  v.  Upion.  & 
Duer,  336;  Chitty,  PI.  16th  Am.  ed.  •333; 
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Frcy  V.  Johnson,  22  How.  Pr,  316;  Nelson 
V.  i'iimpton  Fire-proof  Elevating  Co.  65  N. 
Y.  4S0;  Vaught  v.  Cain,  31  W.  Va.  424.  7  S. 
E.  9;  Denjaniin,  Sales.  99  .102,  592;  Slatiock 
7.  Kinglake,  10  Ail.  &  El.  50;  Wilks  v. 
Bmith,  10  Mc€B.  &.  W.  355. 

By  Missouri  law  such  contracts  are  joint 
and  several  (lC«v.  Stat.  1S89,  |  2384).  and, 
before  default,  each  party  interested  may 
speak  vith  authority  touting  the  eolution 
of  tlie  obligation  by  perfonnanee. 

tt.  fjouis  Xat.  Bank  v.  Ross,  9  Mo.  App. 
.^9;  Wilson  v.  UcCormick,  80  Va.  995,  11 
3.  E.  !)7li;  Rotan  v.  ^'ichols,  22  Ark.  244; 
Holletiback  v.  Todd,  119  111.  543,  8  N.  E. 
829;  Forsyth  v.  Doolittle,  120  U.  S.  73,  30 
L.  ed.  580,  7  Sup.  Ut.  Rep.  408;  Pierce  v. 
Roberts,  67  Conn.  31,  17  Atl.  275;  Bank  of 
United  States  v.  Lyman,  20  Vb.  666, 12  How. 
22fi,  13  L.  ed.  S66. 

Where  no  place  of  delivery  is  named  in  a 
written  agreement  the  parties  mny  verbally 
appoint  one,  or  one  aide  may  verbally  agreo 
to  the  place  appointed  bv  the  other. 

Miles  V.  Roberts.  34  N.  H.  245. 

And  one  of  several  joint  parlies  to  per- 
form may  make  such  agreement  or  assent 
to  sucli  an  appointment  for  others  on  his 
side  of  the  contract,  just  as  he  may  alone 
be  made  the  recipient  of  a  tender  for  sever- 
al jointly  entitled  to  claim  tender. 

Carman  v.  I'lillz,  21  N.  Y.  547;  Davson 
V.  Kiting,  16  Serg.  &  R.  371;  Presoott  v. 
Fy-crta,  4  Wis.  314;  Flanigan  v.  Beelye,  53 
Minn.  23,  55  N.  W.  115. 

Ail  that  plaintifT's  duty  required  of  him 
in  the  prranises  was  to  be  ready  to  deliver 
the  certificates  on  payment  of  the  mon^. 

BcardsUy  v.  Beardsley.  138  TT.  S.  262,  34 
L.  ed.  928,  11  Sup.  Ci.  Rop.  318;  James  v. 
Ilap'ilton,  2  Hun.  030;  Tinneif  v.  Ashley, 
15  Pick.  546.  20  Am.  Dec.  620;  Bishop, 
Oontr.  ed.  1887,  «  1433:  Jnnrs  v.  United 
States,  96  U.  B.  27.  24  L.  ed.  646;  Thorn- 
^U-f  V.  LfKke,  08  Mass.  340;  Otnuitead  y. 
Smith,  87  Mo.  602. 

>ro  one  need  ko  into  annfher  state  to 
make  a  formal  tonder,  unless  it  is  express- 
ly ntipulated,  which  waa  not  the  eaae  in 
this  instance. 

Oill  V.  Bradley,  21  Minn.  15;  Tasker  v. 
Bartlctt,  5  CuHh.  359. 

Parties,  by  troatinj*  a,  contract  ««  valid 
and  subsisting  after  it  has  been  ended  by 
reason  of  the  omission  of  some  formal  act, 
waive  the  performance  of  such  formal  act. 

Bishop,  Contr.  1887,  SR  795,  805. 

If  parties  in  the  position  of  defendants 
recof^nize  such  an  agreement  as  still  in  force 
after  the  time  when  it  should  have  been  per- 
formed, the  mere  omission  of  plaintiff  to 
act  at  the  proper  time  does  not  relieve  them 
from  their  obligation. 

Cobb  V.  ITall,  33  Vt.  23«;  Carpenter  v. 
Holcomb,  105  Mass.  280;  Durhcmin  v.  Ken- 
dall, 149  Mass.  171.  3  U  E.  A.  784.  21  N.  E. 
242;  Dunham  v.  Pettee,  8  N.  Y.  614;  Webb 
V.  Hughes,  L.  R.  10  Eq.  281. 

Xn  one  of  defendants  was  prepared  to  re- 
spond to  the  demand  for  $3."».000.  July  1, 
1808,  bad  the  certificates  then  been  ten- 
dered personally  to  any  one  of  tiiem.  Any 
M  1*  R.  A. 


tender,  therefore,  would  have  been  fruitlens, 
and  hence  it  was  not  necessary. 

Enterprise  Soap  Works  v.  Bayers,  65  Mo. 
App.  25;  Hills  v.  National  Albany  Ereh. 
Bank,  12  Fed.  93.  105  U.  S.  319.  26  U  ed. 
1052;  Dcichmann  v.  Drirhmann,  49  Mo.  109. 

ilessrs.  William  E.  Garvin,  R.  !>.  Me- 
Xiaraa,  and  James  P.  Oawaom  for  detead- 
ants  in  error. 

Saaborn,  Circuit  Judge,  delivered  tht 

opinion  of  the  court : 

May  one  ]>arty  to  a  contract,  who  has  ac- 
oppted  and  retained  the  benefits  of  its  sub- 
st  antial  performance  by  the  other  party,  re- 
tain  and  enjoy  these  benefits,  and  still  re- 
scind t!ie  apreement,  and  escape  all  the  bur- 
dens and  liabilities  of  the  contract,  because 
tl-.e  first  partf  has  failed  to  perform  at  the 
exact  time  stipulated  thorein  a  sobordinate 
covenant,  incidental  to  the  main  purpose  of 
the  afH'eement,  which  goes  only  to  a  part  at 
the  consideration,  and  whose  brerich  may  be 
compensated  by  damages?  This  is  the  most 
important  {question  which  this  case  pre- 
sents. It  will  be  conducive  to  brevity  and 
perspicuity  to  obtain  a  clear  idea  of  the  re- 
lations of  the  parties  to  the  agreement  to  be 
eonaidered.  their  respective  covenants  there- 
in, and  the  moving  considerations  which  in- 
duced them  to  make  their  stipulations,  he- 
fore  entering  upon  the  discussion  of  this  is- 
sue. This  conception  must  be  secured  by 
th6  light  of  the  fundamental  rule  that  the 
situation  of  the  parties  when  the  contract 
was  made,  its  subfect-matter.  and  the  pur- 
pose of  its  execution  are  mat«-ial  to  deta^ 
mine  the  intention  of  the  parties  and  Uie 
meaning  of  the  terms  they  used,  and  that 
when  these  are  ascertained  they  must  pre- 
vail over  the  dry  words  of  the  stipulation^. 
Accumulator  Co.  v.  Dubvque  Street  R.  Cn. 
12  C.  C.  A.  37.  41.  42.  27  U.  S.  App.  3C4. 
372.  64  Fed.  70.  74;  Salt  Lake  City  v.  Smith, 
43  C.  C.  A.  637,  104  Fed.  457.  462. 

On  June  10,  1895.  when  this  agreement 
was  made,  the  plaintiff'.  John  W.  KaufTmao. 
had  made  a  lease  of  the  valuable  premises 
in  the  heart  of  the  city  of  St.  Louis  involved 
in  the  negotiation  to  the  Central  Realty  & 
Improvement  Company  for  a  term  of  years, 
whereby  he  was  secured — 'First,  by  his  legal 
right  to  eject  the  lessee  and  to  take  back 
the  premises  upon  default  in  the  payment 
of  any  instalment  of  the  rent :  and,  sleoond. 
by  the  covenant  of  the  lessee,  in  the  receipt 
during  the  year  then  ensuing  of  a  rent  <if 
*3.'i.000  in  quarterly  payments.  The  de- 
fendants had  formed  ihe  project  of  organi?- 
ing  a  corporation,  the  Century  Buildine 
(vompany,  of  purchasing  this  lease  from  the 
lessee,  of  assuming  its  covenants,  and  of 
constructing  a  building  on  the  leaned  prem- 
ises in  the  name  of  this  prospective  corw 
ration.  ITiey  could  derive  no  rents  or  in 
come  from  the  premises  during  the  year  then 
ensiling,  while  the  building  was  in  course 
of  construction,  and  they  desired  to  carry 
the  time  of  payment  of  this  $35,000  forward 
to  a  period  when  the  bnilding  would  be  com- 
pleted and  the  profierty  would  be  yielding 
an  income.   For  thfs  purpose  the;^  udKced 
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the  plaintiff  to  make  the  contract  under 
consideration.    In  this  agreement  the  plain- 
tiff and  the  defendants  made  certain  co\-e- 
nants  with  each  other.    By  the  dry  words 
of  the  contract  the  plaintiff  covenanted  to 
accept  preferred  stock  of  the  Century  Com- 
pany at  its  par  value  for  the  $35,000  rent 
which  was  coming  due  in  the  then  ensuing 
year,  and  to  assign  and  transfer  this  stock 
to  the  defendants  and  taeir  associates  for 
$:{5,000  and  interest  thereon  at  6  per  cent 
per  annum  from  the  time  that  the  rent  UAl 
due  by  the  terms  of  the  lease.   On  the  other 
hand,  the  defendants  covenanted  to  pay  this 
$3r»,000  and  interest  to  the  plaintiff  on  or 
bffore  July  1,  1898.    The  legal  effect,  the 
reiil  meaning,  of  the  agreement  was  that 
Kjiiiffman  covenanted  to  release  (I)  the  se- 
i-uiity  of  hia  right  to  eject  tlie  lessee  and 
its  assignee,  and  to  recover  back  the  prem- 
1868,  for  a  ftiilure  to  pay  any  instalment  of 
his  rent,  and  (2)  the  security  of  his  lessee's 
agreement  to  pay  it,  and  to  accept  in  lieu 
nf  (his  security  the  personal  covenant  of  the 
tlpfendante  that  they  would  pay  the  rent, 
with  interest,  on  or  before  July  1,  1898,  and 
the  preferred  stock  of  the  prospective  cor- 
poration, which  he  agreed  to  hold  and  to  de- 
liver to  the  defendiriits  upon  their  perform- 
ance of  their  covenant  to  pay  the  rent.  The 
-(■on»idcratioDs  which  Kauffman  agreed  to 
give  to  the  defendants  for  their  covenant  to 
pay  the  rent  and  interest  were  (1)  the  use 
by  the  prospective  corporation  of  the  leased 
premises  for  a  year  without  the  payment  of 
any  rent;   (2)  the  release  of  the  premises 
from  Kauff man's  right  to  retake  them  for 
the  failure  to  pay  any  instalment  of  this 
rent;  (3)  the  release  of  the  realty  company 
and  of  its  proposed  assignee,  the  Century 
Company,  from  liability  to  pay  this  rent; 
and  (4)  the  assignment  and  transfer  of  the 
350  shares  of  stock.    The  single  considera- 
tion which  the  defendants  agreed  to  give  to 
the  plaintiff  for  all  these  covenants  was  the 
payment  of  the  $35,000  and  interest  on  or 
b«>fore  July  1,  189S.    Thus  it  will  be  seen 
that  the  main  purpose  of  the  contract  was 
-the  novation,  the  release  by  the  plaintiff  of 
-the  leased  premises,  of  the  lessee  and  of  its 
proposed  assignee  from  liability  for  the 
rent,  and  the  covenant  of  the  defendants  to 
pa  y    it   with    interest.    The  desideratum 
which  induced  the  agreement  and  which 
went  to  the  whole  consideration  of  both 
Hi<Ies  was  this  novation.    Without  that  the 
<K>ntract  would  never  have  been  made.  The 
4*ot'<*nant  of  Kauffman  to  take,  to  hold,  and 
tr>  asftign  and  transfer  the  stock  to  the  de- 
ff-ndanta  was  subordinate  and  incidmtal  to 
the  main  purpose  of  the  agreement,  never 
induced  its  making,  and  went  only  to  a  part 
of  the  consideration.    It  was  not  their  pro- 
spective procurement  of  this  stock  that  in- 
<liicpd  the  defendants  to  promise  to  pay  the 
S35,000  and  interest,  but  it  was  the  use  of 
t.hc>  premises  1^  their  corporation  withotit 
t.hp  payment  of  rent  for  a  year,  and  the  re- 
le'A^e  of  the  leased  premises  of  the  len>tee.  and 
.»f   its  proposed  assignee  from  liability  for 
this  payirent.    They  eontenipUtpd  organiz- 
injz  the  proposed  corporation  and  issuing  its 
^4  U  R.  A, 
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stock  themselves,  and  they  were  not  hiring 
strangers  to  purchase  this  stock  for  them. 
Nor  was  it  the  prospective  acquisition  of 
this  stock,  which  this  contract  compelled 
Kauffman  to  hold  in  trust  and  to  transfer 
to  the  defendants,  that  induced  the  plain- 
tiff to  agree  to  release  his  property,  his 
lessee,  and  its  proposed  assignee  from  liabil- 
ity for  the  rent;  but  it  was  the  personal 
covenant  of  the  defendants  to  pay  it.  The 
plaintiff  was  not  desirous  of  purchasing  the 
stock,  but  the  defendants,  by  means  of  their 
covenant  to  pay  the  rent  and  interest,  hired 
him  to  accept  and  hold  it  until  they  paid  it. 
The  terms  of  the  agreement  are  not  condi- 
tioned by  either  the  market  price  or  the 
agieed  value  of  the  stock  as  in  a  contract 
of  sale,  but  solely  by  the  amount  of  the  rent 
and  the  interest  upon  it.  Thus  the  situa- 
tion of  the  parties  when  the  contract  was 
made,  the  ends  they  sought  to  attain,  and 
the  very  terms  of  the  agreement  compel  the 
conclusion  that  its  mam  purpose  was  the 
novation,  that  the  stipulation  concerning 
the  stock  went  only  to  a  part  of  the  consid- 
eration and  was  subordinate  and  incidental 
to  this  purpose,  while  the  covenants  which 
went  to  the  whole  consideration  of  the 
agreement,  those  which  actually  induced 
the  contract,  were,  on  the  one  hand.theprom- 
ise  of  the  plaintiff  to  release  the  property, 
the  lessee,  and  its  assignee  from  liability  for 
the  rent,  and,  on  the  other,  the  covenant  of 
the  defendants  to  pay  it.  with  interest,  on  or 
before  July  1.  1898. 

Now  the  plaintiff  has  performed  the  sub- 
stantial parts  of  his  covenants,  and  the  de- 
fendants have  accepted  and  retained  the 
substantial  benefits  which  they  sought  to  se- 
em e  by  the  performance  of  his  covenants, 
while  they  have  refused  to  perform  any  por- 
tion of  their  own.  The  plaintiff  has  released 
his  property,  his  lessee,  and  its  assignpt-. 
the  Century  Company,  from  liability  for  the 
$35,000  rent,  has  furnished  the  u^e  of  his 
property  to  the  defendants'  corporation  for 
a  year  without  the  payment  of  any  rent, 
has  accepted  and  held  the  preferred  stock 
from  until  the  present  time,  and  has 

offered  and  still  offers  to  assign  and  deliver 
it  to  the  defendants,  as  he  agreed  to  do. 
The  defendants  have  accepted,  enjoyed,  and 
still  retain  the  use  of  the  leased  premises 
by  their  corporation  during  that  year  with- 
out the  payment  of  rent,  and  the  release  of 
the  property,  of  the  lessee,  and  of  it.'*  as- 
signee from  liability  for  this  $36,000.  Th^ 
have  received  and  retained  the  great  desid- 
erata which  induced  them  to  make  their 
promise,  and  yet  they  refuse  to  pay  a  dol- 
lar for  these  benefits,  and  insist  that  they 
are  absolved  from  all  liability  because  the 
plaintiff  did  not  offer  to  assign  and  deliver 
the  stock  to  them  in  accordance  with  every 
Icffnl  technicality  on  the  very  day  when 
their  obligation  matured,  although  he  was 
ahvHvs  ready  and  wilting,  and  within  four 
months  thereafter  he  offered,  to  do  so  in 
compliance  with  every  requirement  of  the 
law  which  the  defendants  did  not  waive. 
Can  a  party  to  a  contract  retain  all  the 
benefits  of  a  substantial  performance  of  it 
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by  the  other  party,  and  then  escape  all  ita 
burdena  and  repudiate  all  hia  obli^Uons  by 
meana  of  such  a  technicality  as  thist  There 
are  two  principlea  of  law  which  fcnrbid 
such  a  manifest  injustice  and  compel  a  nega- 
tive answer  to  this  question.  This  issue 
will  be  considered  and  discussed  on  the  as- 
sumption that  the  defendants'  theory  of 
this  case  is  sustained  by  the  facts, — on  the 
assumption  that  the  plaintiff  made  no  suf- 
ficient offer  to  assign  or  deliver  the  stock 
until  after  July  1,  1898,  and  that  his  failure 
to  make  this  offer  was  never  waived  by  the 
defendants.  The  evidence,  however,  is  con- 
clusive that  within  four  months  after  that 
date  an  adequate  offer  on  the  part  of  the 
plaintiff  to  complete  his  performance  of  the 
agreement  was  made,  and  still  the  defend- 
ants refused  to  pay  any  part  of  the  $35,- 
000  and  interest. 

One  of  the  rules  of  law  which  compels  a 
negative  answer  to  the  question  now  under 
consideration  is  that  when  a  contract  has 
been  partially  executed,  and  one  of  the  par- 
ties has  derived  substantial  benefits  or  has 
imposed  noon  the  other  material  losses 
through  the  latter's  partial  performance  of 
the  agreement,  then  the  first  party  cannot 
rescind  the  contract  on  account  of  the  fail- 
ure of  the  second  party  to  complete  his  per- 
formance, imt  the  agreement  must  stnnd, 
the  first  party  must  perform  his  part  of  it, 
and  his  only  remedy  for  the  failure  of  the 
second  party  to  completely  perform  is  com- 
pensation in  damages  for  that  breach.  Ger- 
man far.  /««*.  T.  De  Tm  Vergne  Refrifjer- 
ating  Mach.  Co.  17  0.  C.  A.  34.  38.  3B  U.  S. 
App.  184.  190.  70  Fed.  146.  150;  1  Chitty. 
PI.  IKth  Am.  ed.  *3.33;  Barbee  v.  Willard,  4 
McJj-nn.  a.'iO.  359.  Fed.  Cas.  No.  969;  Hunt 
V.  Silk.  S  Rost.  449;  Hammond  v.  Buckmaa- 
trr.  22  Vt.  375;  Brotm  v.  Witter,  10  Ohio. 
143;  Dodturorth  v.  Herculea  Iron  Works,  13 
C.  0.  A.  552.  557.  31  U.  S.  Apn.  292.  66  Fed. 
48:J:  Strain  v.  Seamena,  9  Wall.  254.  272, 
It)  Tj.  ed.  554:  Beck  v.  Brtrfjrman.  40  Ark. 
382.  390;  Andreva  v.  HensJer,  6  Wall.  254, 
2.'i8.  IS  T..  ed.  737.  739;  Conner  v.  Bender- 
ann.  15  Mnss.  319,  321.  8  Am.  Dee.  103; 
TpIct  v.  Hinders,  19  Ind.  93;  Eoirard  v. 
Haj/ea,  15  Jones  ft  S.  80.  103;  Welsh  t. 
OoasJfTt  15  Jones  ft  S.  112;  C7n(Iencoo<l  t. 
Wolf,  131  HI.  425.  23  N.  E.  598;  Brotm  v. 
Foater.  108  N.  Y.  387.  15  N.  E.  608;  Van- 
derbilt  V.  Eagle  Iron  Works,  25  Wend.  665 ; 
Lyort  V.  Bertram,  20  How.  149.  153-155.  15 

ed.  847.  849,  850:  Clark  v.  Wheeling  Steel 
Works,  3  O.  C.  A.  600.  3  U.  S.  App.  Sad.  53 
Fed.  494,  499;  Voorheea  V.  Earl,  2  Hill,  288, 
294.  38  Am.  Dec  588;  Bamett  v.  Stanton, 
2  Ala.  181;  Ohurohill  t.  ffoffon,  38  Minn. 
516.  38  N.  W.  611;  Treadtrell  v.  Reynolds, 
39  Conn.  31;  21  Am.  ft  Eng.  Enc.  Law,  p. 
.^57,  note  2,  It  is  imly  when  the  parties  to 
the  Agreement  can  he  placed  in  statu  quo 
that  one  mny  rescind  or  repudiate  the  en- 
tire contract  for  the  failure  of  the  other  to 
perform  it.  When  one  party  has  received 
tiie  benefits  of  substantial  perform inice  by 
the  other  without  paying  for  them  the  price 
agreed  on,  and  he  cannot  or  does  not  return 
these  benefits,  it  is  manifestly  unjust  to  per- 
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mit  him  to  retain  them  without  Piviag  or 
doin^  as  he  pi-omised  to  pay  or  do  on  ac- 
count of  his  receipt  of  them.  In  order  to 
avoid  such  an  injustice,  the  party  who  hat 
substantially  performed  may  enforce  specific 
performance  of  the  covenants  of  the  otbei 
party,  or  may  recover  damages  tor  their  ; 
breach  without  plea  or  proof  of  CQDplet«  I 
performance,  while  the  defendant,  on  the  ! 
other  hand,  may  recovw  by  countercUim 
or  by  an  independent  action  the  dsmaiTF!' 
which  lie  has  sustained  from  the  plaintiff'> 
failure  to  completely  fulfil  his  covensntr. 
This  rule  is  settled.  In  Oerman  8av.  Itut. 
V.  De  TjQ  Ferine  Refrigerating  ifoch.  Co.  IT 
0.  C.  A.  34,  38.  36  U.  S.  App.  184,  190,  70 
Fed.  146,  150,  this  court  considered  Its  rea- 
son, its  justice,  and  its  application  to  cue 
of  the  nature  of  that  now  in  hand  at  consid- 
erable length,  cited  many  authorities  in  it» 
support,  reviewed  some  decisions  that  illus- 
trate it,  and,  without  repeating  that  dit- 
cHBsion  here,  we  content  ourselves  with  ■ 
reference  to  the  opinion  in  that  case,  and 
with  the  following  apt  and  terse  statement 
of  the  rule  and  its  reason  from  1  Chittj. 
PI.  I8th  Am.  ed.  *Z3Zi  "Whei*  the 
plaintifPs  covenant  or  stipulation  coastiln 
ted  only  a  part  of  the  consideration  of  tbr 
defendant's  contract,  and  the  defendant  haf  i 
aciitally  received  a  partial  benefit,  and  tlit 
breach  on  the  part  of  the  plaintiff  might  bf 
compentated  in  damages,  an  action  may  be 
supported  against  the  defendant,  withonl 
avei-ring  performance  by  the  plaintiff;  fat. 
where  a  party  has  received  a  part  of  tbr 
consideration  for  his  agreement.  It  woultl 
be  unjust  that,  because  he  had  not  had  the 
whole,  he  should  enjo^  that  part  without 
pajin^  or  doing  anything  for  it,  and  there- 
fore t)ie  law  obliges  him  to  perform  thr 
agreement  on  his  part,  and  leaves  him  to  hi» 
remedy  to  recover  any  damage  he  may  hsre 
sustained  in  not  having  received  the  whole 
consideration.** 

An  application  of  this  rule  to  this 
vnW  not  permit  the  injustice  of  allowing!  the 
defendants  to  deprive  the  plaintiff  of  the 
$35,000  rent  and  interest  which  is  justly  hi» 
due,  while  it  will  enable  them  to  reduce  hL« 
recovery  by  the  amount  of  any  damsjT* 
Avbich  they  sustained  because  the  plaintifT 
did  not  legally  offer  them  the  assignment 
and  delivery  of  the  stock  on  July  1,  1899.  | 
when  they  ought  to  have  paid  and  he  ouf^ht 
to  have  delivered  the  stock.  The  case  fall'' 
far  within  the  rule.  The  covenant  on  account 
of  the  technicjil .  breach  of  which  the  de 
fendants  sought  to  repudiate  all  liability— 
the  covenant  to  assign  and  deliver  the  stoA 
to  them — was  a  part,  and  only  a  small  part 
of  the  eonsideratW  of  their  covenant  to  piy 
the  rent  and  interest.  The  largest  part  of 
the  consideration,  nay,  the  real  considen- 
tion.  for  that  covenant,  was  the  use  of  the 
leased  promises  by  their  corporation  for  * 
year  without  the  payment  of  rent,  and  the 
iplcase  of  the  land,  of  the  lessee,  and  of  it* 
^ssiKrfef.  from  liability  therefor.  This  mnv- 
inii  cr^nsiiieration  the  defendants  have  re 
eeived.  and  they  have  thus  derived,  not  only 
a  partial  ben^t.  but  all  the  suhstan'.i'' 
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benefits  of  m  performance  of  the  contract. 
The  record  does  not  disclose  the  market 
value  of  the  stock,  or  whether  or  not  it  ever 
had  any  actual  value,  and  the  only  intima- 
tion upon  the  subject  is  t^at  one  oi  the  nine 
parties  who  were  bound  to  pay  the  $35,000 
and  interest  offered  the  plaintiff  $5,000  and 
his  share  of  the  stodc  to  release  Mm  from 
his  liability  under  the  agreement.  The 
breach  by  the  plaintiff  of  his  contract  to  de- 
liver the  stock  on  July  1,  1898,  can  be  read- 
ily oompensated  in  damages.  Those  dam- 
ages are  simply  the  diminution  in  the 
market  vain*  of  the  stock  between  July  1, 
I80S,  and  the  day  in  October  when  it  is  cer- 
tain that  a  8uffici«it  offer  to  assign  and  de- 
liver it  was  made.  The  rule  which  we  have 
been  considering  prohibits  the  defendants 
from  retaining  the  benefits  of  the  substan- 
tial performance  of  this  contract  by  the 
plaintiff,  and  then  escaping  all  its  substan- 
tial burdens  on  account  of  bis  technical 
failure  to  offer  th«B  the  stock  on  the  day 
when  they  agreed,  but  failed,  to  pay  him 
the  $35,000  and  interest,  and  its  application 
to  this  cue  will  prevent  injustice  and  work 
no  wrong  or  inequity  to  any  of  the  parties 
"to  this  aqpreement. 

There  la  another  prindple  of  law  which 
-equally  prohibits  the  maintenance  of  the 
theory  of  the  defendants  in  this  case.  It  is 
stated  Lord  Mansfield  In  Boone  r.  Byre 
I  U.  BL  27S,  note  1.  in  these  words: 
"Where  mutual  covenants  go  to  the  whole 
of  the  conaideration  on  both  sides,  they  are 
mutual  conditions,  the  one  precedent  to  the 
other;  but  where  they  only  go  to  a  part, 
where  a  breach  may  be  paid  for  in  damages, 
there  the  defendant  has  a  remedy  on  his 
corenant,  and  shall  not  plead  it  as  a  condi- 
tion preoedent.'*  JHteMe  v,  Athinaon,  10 
Bast,  298;  Btavmra  t.  Gurlinff,  3  Bing.  K. 
C.  355 ;  iMober  t.  Bangs,  2  Wall.  728,  736, 
17  L.  ed.  768,  769;  Hague  r.  Ahretu,  3  G.  C. 
A.  420,  3  U.  8.  App.  231,  53  Fed.  68. 

The  breach  of  a  covenant  of  the  first  class 
— a  dependent  covenant,  one  which  goes  to 
tfae  whole  consideration  of  the  contract — 
gives  to  the  injured  party  tfae  right  to  treat 
the  entire  contract  as  broken,  ana  to  recover 
-damages  for  a  total  breach.  Ltopold  v.  Sal' 
te^,  89  111.  412,  31  Am.  Rep.  93;  Keck  v. 
Bicber,  148  Pa.  645,  24  Atl.  170;  Parker  v. 
Russell,  133  Mass.  74;  Grand  Rapid*  <E  B. 
<7ity  R.  Co.  V.  Van  Duaen,  20  Mich.  431; 
Jtichmond  v.  Dubuque  A  8.  C.  R.  Co.  40 
Iowa,  264,  276.  But  a  breach  of  a  cove- 
nant of  Uie  second  class,  an  independent 
covenant,  a  covenant  whidi  doea  not  go  to 
the  whole  ecmsidwation  of  the  contract  and 
is  subordinate  and  incidental  to  its  main 
purpose,  does  not  constitute  a  breach  of  the 
entire  oontract,  does  not  authorize  the  in- 
jured party  to  rescind  the  agreranent,  but 
he  is  still  bound  to  perform  hia  part  of  it, 
and  his  only  remedy  is  a  recovery  of  dam- 
a^ree  for  the  breach.  Vnion  P.  R.  Co.  v. 
Traveler^  Ins.  Co.  28'  C.  C.  A.  1.  4,  49  U.  8. 
App.  762,  759,  83  Fed.  676,  679;  Pordage  v. 
t7o£0,  1  Wms.  Saund.  820,  note;  Oampbelt 
w.  j0me»t  $  T.  R.  670,  S73;  fiiirplios  v.  fonw* 
ufortlk,  7  Hub.  &  G.  67Q,  684  ;  06«rMyer  v. 
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'Sio'hoU,  6  Binn.  159,  160,  164,  6  Am.  Dec. 
439;  B«rnes  v.  UcGuhhin,  3  Kan.  221,  226, 
87  Am.  Dec.  468;  Butler  v.  lianny,  62  Mo. 
407,  506;  burner  v.  Uellver,  59  Mo.  527, 
53(1;  Pf%i^e%-  v.  Hoi^M,  20  Barb.  429,  440; 
Central  Appalachian  Co.  v.  Buc&anan,  20  C. 
C.  A.  33,  43  U.  S.  App.  266,  73  Fed.  1007. 
Now,  the  covenant  of  Uie  plaintiff  to  as»i^i 
and  transfer  the  stock  to  the  defendants  did 
not  go  to  the  whole  consideration  of  the 
contract,  but  was  subordinate  and  incident- 
al to  its  main  purpose,  as  has  already  been, 
shown.  Its  breach  was  susceptible  of  com- 
pensation in  damages.  Tho'eibre,  even 
though  the  plaintiff  committed  a  technical 
breach  of  it,  the  defendants,  who  had  ac- 
complished the  main  purpose  of  their  con- 
tract, OTid  had  accepted  Uie  benefits  of  the 
plaintiff's  performance  of  that  part  of  hia 
covenants  which  went  to  the  whole  consid- 
eration of  the  agreement,  the  use  of  the 
,  leased  premises  by  their  corporation  for  a 
year  without  payment  of  the  rent,  and  the 
release  of  the  premises,  of  the  lessee,  and  of 
its  assignee  from  liability  therefor,  were 
still  bound  by  their  agreement  to  pay  this 
rent  and  interest,  and  their  only  remedy 
for  the  plaintiff's  breach  was  oompmsation 
in  damages. 

The  application  of  the  two  rulee  which 
hare  now  been  considered  to  the  trial  of 
this  case  will  eventuate  in  a  fair,  fust,  and 
equitable  result.  The  plaintiff  wilt  receive 
the  rent  and  interest  which  the  defendants 
agreed  to  pay  him,  leas  any  damages  which 
the  defendants  have  sustained  by  the  dimi- 
nution in  the  market  value  of  the  stock  be- 
tween .July  1,  1898,  when  he  should  have  of- 
fered lo  assign  and  deliver  it,  and  tbe  day 
thereafter  when  he  did  make  a  sufGcient  of- 
fer to  do  so.  The  defendants  will  receive 
the  stock  which  the  plaintiff  agreed  to  hold 
and  to  assign  and  to  deliver  to  them,  and 
thqr  will  pay  the  $36,000  and  interest,  less 
any  damages  they  sustained  by  the  failure 
of  the  plaintiff  to  make  his  offu-  to  complete 
the  performance  of  his  agreement  in  time. 
The  manifest  justice  and  equity  of  this  re- 
sult vindicate  the  purpose  and  the  wisdom 
of  the  principles  of  law  which  compel  it, 
and  commend  them  to  the  reason  and  the 
judgment. 

Counsel  for  defaidants  in  error  have  cited 
and  discussed  a  large  number  of  decinions 
which  illustrate  establi^ed  and  salutary 
rules  of  law  that  properly  govern  the  cases 
in  which  those  decisions  were  rendered,  but 
which  are  inapplicable  to  the  case  at  bar. 
One  clnfls  of  these  decisions  is  well  repre- 
sented Iff  JSorringttm  T.  Vlrighi,  115  U,  8. 
188,  20  L.  ed.  360,  6  Sup.  Ct.  Bep.  12; 
Aotoes  V.  Sfcand,  L.  R.  2  App.  Cas.  467,  468; 
Bordenave  v.  Gregory,  6  East,  107 ;  Bank  of 
Columbia  v.  Uagner,  1  Pet.  455,  7  L.  ed. 
219;  Telfener  v.  Ruse,  162  U.  a  170,  40  L. 
ed.  930,  16  Sup.  Ct.  Rep.  695,  and  Kelley  v. 
Upton,  5  Duer,  336.  The  opinions  in  these 
cases  relate  to  the  performance  of  ezecutoiT 
contracts  of  sale,  under  whieh  the  defend- 
ants had  received  no  benefits  from  partial 

Eerformance  by  the  plaintiffs  for  which  they 
ad  not  paid;  and  it  is  there  properlx  luld 
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that  withoat  parformuiee  or  offer  of 

formance  at  the  date  by  the  plaintiffs  they 
could  not  maintain  actions,  apon  the  princi- 
ple, already  ad%'erted  to,  that  where  the 
plaintiff  defaults  and  the  parties  can  be  put 
in  statu  quo  the  defendant  may  rescind. 
The  diHtinction  between  these  cases  and  the 
<rase  in  hand  is  that  the  defendants  in  the 
former  had  not  received  and  retained  any 
benefits  derived  from  the  partial  perform- 
ance by  the  plaintiffs  for  which  they  had  not 
paid  the  contract  price,  and  the  covenants 
which  the  plaintiffa  had  failed  to  perform 
were  dependent  covenants,  which  went  to 
the  whole  consideration  of  the  contract, 
while  the  defendants  in  this  case  have  re- 
ceived and  enjoyed  the  benefits  of  a  sub- 
stantial performance  by  the  plaintiff  with- 
oat paying  the  agreed  oonaideration  there- 
for, and  the  covenant  of  which  the  plaintiff 
has  committed  a  technical  breach  is  a  sub- 
ordinate, independent  covenant,  incidental 
to  the  chief  object  of  the  agreement,  and  his 
breach  may  be  readily  compensated  in  dam- 
ages. This  distinction  ia  noted  by  Mr. 
Justice  Gray  in  his  opinion  in  Xorrington 
T.  Wright,  where  he  says:  "This  case 
wholly  differs  from  that  of  Li/on  v.  Ber- 
tram, 20  How.  149.  IS  L.  ed.  847,  in  which 
the  buyer  of  a  specific  lot  of  goods  accepted 
and  uoed  part  of  them  with  full  means  of 
previously  ascertaining  whether  they  con- 
formed to  the  contract."  115  U.  S.  188, 
SOd,  29  L.  ed.  366,  6  Sup.  Ct.  Rep.  12. 

it  is  clearly  pointed  out  by  this  court  in 
Qcrman  8av.  Inst.  v.  De  La  Vcrgne  Refrig- 
erating Mach.  Co.  17  C.  C.  A.  34.  36  U.  S. 
App.  184,  70  Fed.  1S4.  and  by  the  circuit 
court  of  appeals  in  the  third  circuit  in 
Clark  V.  Wheeling  Steel  Works,  3  C.  C.  A. 
600,  603,  3  U.  S.  App.  358,  364,  53  Fed.  494, 
41)3,  in  these  words:  "If  the  defendants  In 
Horrington  v.  Wright  had  retained  and  uRcd 
the  railroad  iron  delivered  to  them  after 
they  had  discovered  the  seller's  failure  to 
ship  the  stipulated  quantities  in  February 
and  March,  tliey  would  not  have  been  justi- 
fied in  rescinutng  their  contract." 

Another  class  of  authorities  upon  which 
counsel  for  the  defendants  rely  is  illustrated 
bv  Waterman  v.  Banks,  144  U.  S.  394,  403, 
3(1  L.  ed.  479,  482,  12  Sup.  Ct.  Rep.  646; 
Keisey  v.  Crowtker,  162  U.  S.  404,  408,  40 
li.  ed.  1017,  1019,  16  Sup.  Ct.  Kep.  808; 
Dolorvt  T.  Rothschild,  1  Sim.  &  Stu.  690; 
and  Hendm-son  v.  Wheaton,  139  III.  581,  28 
N.  Vi.  1100.  These  are  cases  upon  option 
contracts,  upon  a^eements  in  which  the 
liability  of  the  parlies  on  oneside  is  not  fixed 
by  the  covenants  in  the  contracts  at  the 
time  they  are  signed,  but  they  simply  agree 
that  they  will  become  liable  to  do  certain 
acta  or  to  pay  certain  moneys  if  within  fi.\ed 
times  the  parties  upon  the  other  side  of  the 
contracts  choose  to  ^ve  certain  notices  or 
to  do  certain  acts.  They  are  ^verned  by 
the  indisputable  rule  that  time  is  of  the  es- 
sence of  such  an  offer  to  make  an  agrcemeat, 
and  that  unless  he  who  has  the  option  to  fix 
the  liability  of  the  opposite  party  to  the 
contract  exercises  it,  and  does  the  act  or 
gives  the  notice  prescribed  to  evidence  his 
64  U  K.  A. 


choioe  in  the  time  and  ^eeified  in 

the  contract,  the  liability  never  comes  into 
being,  and  no  action  can  be  maintained  up- 
on it.  Tlie  rule  upon  this  subje^  which  has 
received  the  sanction  of  the  Supreme  Court 
is  stated  in  Waterman  v.  Banks,  144  U.  8. 
304,  403,  3(1  L.  ed.  479,  483,  12  Sup.  Ct.  Rep. 
646.  It  is,  in  brief,  that,  where  one  agree* 
to  sell  and  deliver,  and  another  agrees  to 
biqr  and  pay  for,  property  on  a  certain  day. 
tinie  ia  not  of  the  essence  of  the  contract, 
and  the  fact  that  the  day  fixed  pisses  with- 
out payment  or  delivery,  or  off«-  to  do 
either,  will  not  entitle  either  party  to  re- 
fuse to  complete  it;  but  that,  when  one  par- 
ty to  a  contract  agrees  to  do  some  act  if 
the  other  chooses  to  give  a  specified  notitc 
or  to  perfoi-m  a  specified  deed  or  act  within 
a  time  certain,  there  time  is  ol  the  essence 
of  the  contract,  and  a  failure  to  give  the  no- 
tice or  do  the  act  prevents  the  creation  of 
the  liability,  because  the  contract  in  its  in- 
ception is  a  mere  offer  to  become  liable  on 
certain  terms,  and,  if  the  offer  is  not  it- 
cepfed.  of  course  no  liability  is  created. 
Cases  of  this  character  have  no  bearing  on 
the  questions  at  issue  in  this  case  (1)  be- 
cause the  defendants  in  them  have  not  re 
oeived  the  benefits  of  a  partial  performance 
fif  the  eo^'enants  of  the  plaintiff.  (2)  because 
the  options  which  the  plaintiffs  failed  te 
exercise  went  to  the  entire  considerations 
of  the  contracts,  while  the  covenant  whirb 
the  plaintiff  has  brt^en  goes  only  to  a  psrt 
of  the  consideration  of  this  sgreement,  and 
( 3 )  because  in  those  cases  the  parties  npun 
one  side  of  the  contracts  were  by  the  temi* 
of  their  agreements  given  the  choioe  of  cre- 
ating or  refusing  to  create  the  liability  of 
the  parties  upon  the  other  side  of  the  con- 
tracts, by  certain  prescribed  acts  which  they 
might  do  after  tJie  contracts  were  made, 
while  in  the  case  at  bar  neither  the  plain- 
tiff nor  the  defendants  secured  any  such  op 
tion.  The  moment  tnis  contract  was  made 
all  the  rights  and  all  the  liabilities  of  the 
parties  to  it  were  irrevocably  fixed  by  the 
covenants  it  contained.  The  plaintiff  agreed 
absolutely  to  release  the  leased  premises, 
the  lessee,  and  its  assignee  from  liability  for 
rent  for  the  year  1895-96,  to  take  the  pre- 
ferred stock,  and  to  assign  and  deliver  it  to 
the  defendants.  The  defendants  coreDinted 
unconditionally  to  pay  the  rent  and  inter- 
est on  or  before  July  1,  1898.  One  who  un- 
dertskes  by  a  promissory  note  to  pay  a  snm 
of  money  on  or  before  a  certain  day  maker 
as  absolute  a  contract  to  pay  it  as  when  hr 
.igrees  to  make  his  payment  on  a  day  cer- 
tain. When  the  parties  to  this  agreement 
)iad  si^ed  and  delivered  it,  their  rights  and 
liabilities  under  it  were  absolutely  fixed. 
Neither  party  had  any  choice  or  opUon  to 
fulfil  or  aucept  the  fulfilment  of  any  core 
nant  in  the  agreement.  Either  party  could 
maintain  an  action  for  the  breach  of  an> 
covenant  made  by  the  other,  and  no  choicv 
or  option  of  liability  was  left  to  either. 
The  decisions  upon  option  contracts  have  no 
relevancy  to  the  issue  presented  in  this  case, 
and  they  are  here  dismissed. 
Cases  have  also  been  cited  in  whiA  by 
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the  expreBB  terms  of  the  contract  ttme  ii 
made  of  the  essence  of  the  •o^eenirnt.  as  in 
Shinn  T.  Roberta,  20  N.  J.  L.  436,  43  Am. 
Dec.  836,  whera  tiiere  was  an  express  stipu- 
lation that  the  deed  should  be  ready  on  a 
dajr  certain  at  10  A.  u.,  and  that  if  the  ven- 
dee did  not  pay  the  price  at  that  time  he 
forfeited  all  his  rights  under  the  contract 
of  purchase.    Other  cases  have  been  re- 
Tiewed  ia  vhich      express  stipulation  the 
fulfilment  of  one  covenant  was  made  a  con- 
dition precedent  to  the  performance  of  an- 
other, as  in  Waahtngton  t.  Ogden,  1  Black, 
450,  458.  avb  nom.  Turner  v.  Ogden,  17  L. 
ed.  203.  200,  where  the  entire  agreement  was 
made  "denendent  on  the  surrender  and  can- 
oelment  of  said  contract  with  said  Wright" 
within  the  sixty  daja  limited  for  its  per- 
formance.  In  uiese  cases  the  courts  prop- 
erly held,  in  the  one  ease  that  performance 
or  en  ofTer  to  perform,  and  in  the  other  that 
Burrender  or  cancelation  of  the  contract  with 
Wrjglit.  w»s  indispensable  to  the  enforce- 
ment of  the  agreement.    But  decisions  of 
this  character  are  irrelevant  to  the  questions 
bere  in  hand,  because  there  are  no  express 
stipulations  in  the  agreement  in  suit  that 
time  shall  be  the  essence  of  the  contract,  or 
that  the  performance  of  any  act  or  the  ful- 
filment of  any  corenant  shall  be  a  condition 
precedent  to  the  exercise  or  to  the  fulfilment 
of  any  other,  because  in  those  cases  the  de- 
fendants had  not  received  and  retained  the 
benefits  of  a  partial  performance  by  the 
plaintifTs,  and  because  the  covenants  there 
broken  were  dependent  Covenants  which 
vrent  to  the  whole  eonsideration  of  the  eon- 
tract. 

A  large  number  of  cases  have  been  dis- 
cussed which  simply  hold  that,  before  a  par- 
ty to  mutual  dependent  covenants  which  are 
to  be  performed  at  tiie  same  time  ean  main- 
tain an  action  for  the  breach,  he  must  per- 
form or  offer  to  perform  his  part  of  them, 
unless  the  otTer  ia  waived  by  the  other  party 
to  the  contract    Bailey  v..  Lay,  18  Colo. 
405,  33  Pac.  407;  Thorpe  v.  Thorpe,  1  Salk. 
171 ;  Hill  r.  Qrigahy,  35  Cal.  650;  Ackley  v. 
Richman,  10  N.  J.  L.  305;  Barhee  v.  ^Fi^ 
Z4ird,  4  McJ^n,  356,  Fed.  Cas.  No.  969; 
^oAttMin  v.  Wygant,  11  Wend.  48;  Summers 
V.  Slteth,  4A  Ind.  598;  Prey  r.  Johnaon,  22 
How.  Pr.  310,  325.   But  none  of  these  deci- 
sions hold  tiiat  a  failure  of  one  party  to  per* 
form  or  to  offer  to  perform  on  the  day  fibced 
releases  the  other  party  from  his  obligation 
to  fulfil  his  covenants.    But  one  of  them  dis- 
cusses the  question  whether  it  is  necessary 
for  one  who  has  partially  performed  hi» 
covenants  to  the  other  to  allege  complete 
performance  or  offer  to  perform  in  order  to 
xnaintain  his  action,  and  in  that  case  <4  Mc- 
I^n,  350,  Fed.  Cas.  No.  009)  the  court 
oites  Chitty,  P).  *333,  and  declares  that  the 
tjnie  doctrine  undoubtedly  is  that  he  is  not 
x-equired  to  do  so.    Moreover,  the  question 
-these  cases  presented  ia  immaterial  to  a  de- 
cision of  this  case,  because  the  fact  is  clear- 
ly established  by  the  evidence  and  conceded 
t>^  counsel  for  the  defendants  that  a  suffi- 
oaent  otter  of  complete  perlOTmance  was 
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made  by  the  plaintiff  before  this  action  was 

commenced. 

This  brief  review  of  the  leading  cases  up- 
on which  defendants'  counsel  rely  will  serve 
to  show  why  they  do  not  convince  us  that 
their  clients  ought  not  to  be  permitted  to 
retain  the  plaintiff's  substantial  perform- 
ance of  his  Agreement  and  to  entirely  escape 
from  its  burdens.  None  of  the  decisions 
they  cite  were  conditioned  by  such  a  partial 
performance,  by  the  receipt  and  retention  by 
the  defendants  of  the  benefits  of  the  plain- 
tiff's substantial  performance  or  by  so 
slight  a  technical  breach  of  a  covenant  so 
subordinate  and  incidental  to  the  main  pur- 
pose of  the  contract  as  {hose  in  the  case  at 
bar  ;  and  the  principles  of  law  which  con- 
trolled the  cases  upon  which  they  rely  are 
irrelevant  to  the  tseues  in  this  case,  and.  If 
applied,  would  work  a  great  end  manifest 
wrong.  The  facts  of  this  case  bring  it 
souarely  under  the  salutary  rules  that  (1) 
wnen  a  covenant  goes  only  to  a  part  of  the 
consideration  of  a  contract,  is  incidental  and 
subordinate  to  its  main  purpose,  and  its 
breach  may  be  compensated  in  damages, 
such  n  breach  does  not  warrant  a  rescission 
of  the  contract,  but  the  injured  puty  ia  still 
bound  to  perform  his  part  of  the  agreranent, 
and  his  only  remedy  for  the  breach  consists 
of  the  damages  he  has  suffered  therefrom, 
and  (2>  where  one  party  to  a  contract  has 
received  and  retained  the  benefits  of  a  sub- 
stantial partial  performance  of  the  agree- 
ment by  the  other  party,  who  has  failed  to 
completely  fulfil  all  his  covenants,  the  first 
party  cannot  retain  the  benefits  and  repu^- 
ate  the  burdens  of  the  contract,  but  he  is 
bound  to  perform  his  part  of  the  agreement, 
and  Ills  remedy  for  the  breach  is  limited  to 
compensation  in  damages.  The  first  party, 
upon  plea  and  proof  of  his  substantial  par- 
tial performance,  and  without  plea  or  proof 
of  his  complete  performance,  may  maintain 
an  action  either  for  specific  performance  or 
for  damages  on  account  of  the  failure  of  the 
second  party  to  perform,  and  the  latter  may 
secure  his  damages  for  the  plaintifTs  breach 
either  by  counterclaim  or  by  an  independent 
action.  The  failure  of  the  court  below  to 
try  this  case  in  accordance  with  tlie«c  es- 
tablished principles  of  the  law  necessitates 
a  re\'ersal  of  the  judgment  in  favor  of  the 
defendants  and  another  trial  of  this  case. 

The  conclusion  which  has  been  reached 
renders  it  unnecessary  to  consider  many  of 
the  questions  which  were  presented  and 
argura  at  the  bearing  of  this  case.  It  is 
ba^ed  on  the  assumption  that  the  plaintiff 
made  no  sufficient  offer  to  assign  and  deliver 
the  stock  on  July  1,  1808,  when  the  defend- 
ants were  bound  to  pay  their  debt.  Coun- 
sel for  the  plaintiff  in  error  insists  that  this 
assimiption  is  not  well  founded  in  fact  or  in 
law,  and  this  question  will  now  be  briefly 
considered.  On  May  10,  1896,  the  plaintiff 
caused  the  cashier  of  the  bank  which  held 
the  stock  and  the  contract  as  collateral  to 
a  loan  which  it  had  made  to  him  to  notify 
each  of  the  obligors  in  the  covenant  to  pay 
him  the  $35,000  and  interest,  that  the  bank 
held  this  stock  and  agreement  as  collateral 
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security,  and  to  request  eftdi  of  them  to  take 
them  up  puTBuant  to  their  covenant.  This 
notice  was  susceptihle  of  but  one  meaning, 
and  that  was  that  the  stock  and  the  agree- 
ment were  in  the  bank,  which  was  situated 
in  the  city  of  St.  Louis,  subject  to  the  dis- 
position  of  the  obligors  in  the  contract,  up- 
on their  payment  of  the  $35,000  and  inter- 
flat.  It  is  contended  by  the  defendants  that 
the  law  required  Uie  plaintiff  to  aedc  out 
each  of  the  defendanu  at  his  residence  or 
place  of  business,  and  tender  or  offer  faim 
the  stock  on  July  I,  1808.  or  to  suffer  the 
penalty  of  a  default  in  the  performance  of 
hia  oliligation.  There  are  authorities  which 
sustain  this  contention,  but  they  are  inap- 

Slicable  to  the  facts  and  circumstances  of 
Ills  case.  The  law  never  requires  the  un- 
reosonable,  the  impracticable,  or  the  impos- 
sible. There  were  nine  <Aligors  in  this  cove- 
nant to  pay  the  $3((,000  and  interest.  There 
were  nine  different  parties  who  were  entitled 
to  nceive  this  stock  upon  the  payment  of 
this  money.  Their  contract  waa  to  pay  it 
on  or  before  July  1,  1808.  Some  of  them 
resided  and  were  engaged  in  business  in  Chi- 
cago. Some  resided  and  n^ere  engaged  in 
business  occupations  in  St.  Louis.  The 
cities  are  more  than  300  miles  apart.  Eadi 
one  of  these  obligors  had  the  right  under 
his  contract  to  wait  until  the  last  moment 
of  the  business  day  of  July  1,  1898,  before 
he  was  called  upon  by  the  agreement  to  pay 
the  debt.  If  the  contract  required  the  plain- 
tiff to  seareli  out  eseb  of  these  obligors  at 
bis  residence  or  place  of  business,  and  to 
tender  him  the  stock  on  the  last  moment  al- 
lowed him  to  pay  the  debt,  in  order  to  hold 
him  liable  upon  bis  obligation,  then  its  per- 
formance by  the  plaintiff  was  clearly  impos- 
sible. It  is  said  that  if  this  is  true  it  is  the 
bult  of  tbe  contract  and  the  misfortune  of 
the  plaintiff,  and  that  the  court  cannot  make 
a  new  contract  for  the  parties.  But  the  de- 
feet  is  not  in  the  oontrsct,  but  In  Its  inter- 
pretation. It  is  the  failure  to  apply  to  its 
construction  the  familiar  rule  that  that  in- 
terpretation which  sustains  and  ritalizes  an 
agreement,  rather  than  that  which  paralyzes 
and  destroys  it,  must  be  adopted.  There  is 
also  a  settled  1^1  presumption,  which  con- 
ditions the  interpretation  of  the  contract 
and  the  intention  of  the  parties  to  it,  whidi 
should  not  be  ignored.  It  is  that  th^  must 
hare  intended  to  make  a  valid  and  practi- 
cable contract,  not  one  that  was  void  or  that 
could  not  be  performed,  and  that.  If  there 
is  any  rational  interpretation  of  the  agree- 
ment which  will  render  its  performance  prac- 
ticable, that  construction  should  prevail. 
Moreover,  the  parties  to  this  agreement 
were  not  fermen  or  ranchmen,  but  uiey  were 
busineaa  men,  reriding  in  great  commeneial 
cities,  familiar  with  and  practising  commer- 
cial usages.  Now,  let  the  contract  be  read 
in  the  light  uf  these  rules  and  presumptions, 
and  in  the  light  of  the  situation  and  knowl- 
edge of  the  parties  when  they  signed  it,  and 
let  us  see  how  they  intended  that  it  should 
be  performed.  The  subject-matter  of  the 
contract  was  in  the  city  of  St.  Louis.  The 
agreement  was  made,  and  was  presumably 
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to  be  p«it»ined,  in  that  dtj.  Th»  creditor, 
Kauffman,  and  a  part  of  the  debtors,  re- 
sided in  St.  IjOuIb,  while  the  remainder  were 
residents  of  the  city  of  Chicago,  more  than 
300  miles  distant.  The  parties  to  the  agree- 
ment were  men  engaged  in  business  in  largs 
cities.  Such  men  are  not  accustomed  to 
transact  their  business,  to  make  the  deliv- 
ery of  personal  property,  or  to  pay  their 
delita  at  their  places  <H  residence.  They 
ordinarily  conduct  such  transactions  at 
con\'enient  banks,  In  offices,  or  in  shops  dui^ 
ing  the  business  hours  of  the  day.  These 
debtors  knew  all  these  things  when  thej 
msde  this  a^eement,  and  they  also  knew 
that  it  was  impossible  for  their  creditor  to 
search  out  and  tender  this  stock  to  eodi 
one  of  them  on  the  last  moment  of  the  buu- 
ness  day  in  such  a  way  as  to  Arnxftt  men 
than  one  of  them,  and  yet  each  and  all  of 
them  promised  to  pay  this  ddit,  and 
they  intended  to  perform  that  pnnn- 
ise  and  to  make  a  valid  and  practicable 
agreement.  The  conclusion  is  irresistible 
that  they  never  intended  to  require,  and 
Kauffman  never  intended  to  agree  to  make, 
any  tender  or  delivery  of  the  stock  to  each 
one  of  them  at  their  several  places  of  resi- 
dence or  of  business  m  the  day  when  tli^ 
agreed  to  pay  the  debt.  The  coneluai<m  is 
irresistible  that  all  they  intended  to  require, 
and  all  that  Kauffman  agreed  to  do,  wai 
that  he  should  make  such  a  reasonable  deliv- 
ery, or  such  a  reasonable  and  practicable  c^- 
fer  to  deliver  the  stock,  as  hunness  men  ua- 
der  such  circumstances  would  naturally  con- 
template. The  vendor  of  personal  property 
is  not  ordinarily  required  to  carry  it  to  the 
vendee  and  there  to  tender  it  to  him,  and  the 
reason  is  that  such  a  requirement  is  unneces- 
sary and  unreasonable.  It  would  have  been 
far  more  unnecessanr  and  unreasonable  to 
have  required  the  plaintiff  to  search  out  each 
one  of  these  nine  dditors  and  to  tender  or 
offer  to  deliver  to  Uiem  tlie  stodc  on  the  Isst 
moment  of  the  business  day  of  July  1,  18B8, 
and  the  eontraet  called  for  no  such  perforni- 
ance. 

Commercial  agreementa  must  be  inta^ 
preted  in  the  light  of  commercial  usages,  of 
reason,  and  of  justice.  It  must  be  prcsunwd 
that  the  intention  of  the  parties  to  than  re- 
garding their  performance  as  wdl  as  th^ 
terms,  la  reasonable^  fair,  and  practieaUe; 
and  where  a  oonunercial  contract  between 
business  men  requires  personal  proper^, 
such  as  certiflcates  of  stock  in  a  et^pm- 
tion,  to  be  delivered  to  several  parties  at 
the  same  time  that  it  requires  them  to  pay 
a  sum  certain  to  the  hold^  of  the  stock,  and 
no  place  of  delivery  is  named  in  the  agree- 
ment, a  deposit  of  the  proper^  la  m  etmven- 
lent  buriness  institution  in  tlw  city  la  which 
the  contract  was  m«d«^  ia  whidi  ua  sabjeci- 
matter  was  situated,  and  in  whidi  H  was 
presumably  to  be  performed,  and  a  timdy 
notice  to  the  ddttors  that  it  has  been  eo  de- 
posited,  is  a  fair,  reasonatile,  and  suJ&cieBt 
tender  and  offer  of  deliveiy  by  the  holder 
of  the  property.  Benjamin,  Sales,  U 
707;  Tiedeman,  Sales,  SI  94,  00,  207;  Cmr- 
prater  v.  UoUomb,  106  Msm.  28%  284; 
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tVUka  T.  Smith,  10  Mees.  &  W.  36S;  Heard 
V.  Lodtje,  20  Pick.  63,  60,  32  Am.  Rep.  197; 
<:ohb  V.  tiall,  33  Vt.  233,  238  ;  2  I^t,  Com. 
^505.   Tbe  pUintilf  notified  each  one  of  the 
defendants,  by  means  of  the  letter  of  the 
bank,  that  he  was  ready  and  willing  to  sur- 
render the  atock  and  the  agreement  upon 
tbe  payment  of  tbe  defendants'  obligation, 
and  that  tlie  stock  was  in  the  bank  at  their 
disposal  whenever  such  payment  should  be 
made.   They  did  not  pay.   They  suggested 
no  other  way  for  the  performance  of  the 
agreement.    They  were  silent.    They  neith- 
er performed  nor  offered  to  perform  their 
part  of  the  agreement,  nor  did  they  object 
in  any  way  to  the  time,  the  place,  or  the 
manner  of  the  plaintilT's  offer.   They  knew, 
from  tbe  letter  which  they  received,  not 
only  that  tbe  plsintiff  offered  them  the 
stock,  but  that  be  had  placed  it  in  the  bank 
subject  to  their  disposal  upon  their  pay- 
nient  of  the  debt  they  had  promised  to  dis- 
charge.   In  view  of  the  facts  that  the  de- 
fradanta  in  this  case  were  bound  under  the 
law  to  pay  this  debt  on  or  before  July  I, 
1898,  wnrther  tbe  plaintiff  completed  his 
performanee  or  not;  that  there  were  nine 
promisors  in  this  covenant  to  pay;  that  each 
-4}ne  was  entitled  to  the  last  moment  of  the 
business  day  of  July  1,  1898,  in  which  to  per- 
form his  promise;  that  each  one  was  enti- 
tled to  the  stock  or  a  part  of  it  when  he 
paid;  that  tb^  Teaideneea  and  {daces  of 
liiisinees  were  more  than  300  miles  apart; 
that  the  contract  was  made,  that  it  was  pre- 
sumably  to  be  performed,  and  that  itssubject- 
matter  was  locatod  in  St.  Louis;  that  the 
letter  of  May  Itl.  1898,  informed  the  defend- 
ants that  the  plaintiff  bad  placed  the  stock 
in  a  convenient  business  institution  in  that 
city  subject  to  their  disposal  upon  the  pay- 
ment of  their  dd>t;  and  tiiat  tbey  neither 
objected  to  tbe  course  he  pursued,  nor  per- 
formed nor  offered  to  perform  their  agree- 
ment,— our  conduston  »  that  tbe  plaintiff's 
■offer  of  performance  was  foir,  reasonable, 
and  sudicient. 

The  juiigmmt  below  is  accordingly  re- 
i^eraed,  and  the  case  is  remanded  to  the  court 
below,  with  instructions  to  grant  a  new 
-trial  in  acoordance  with  the  views  expressed 
in  this  opimon. 

Tliayez,  Circuit  Judge,  dissenting: 
r  am  not  able  to  concur  in  the  foregoing 
-opinion,  and  accordingly  express  the  reasons 
-for  my  dissent,  doing  so  with  as  much  brevi- 
±y  as  possible.  The  opinion  of  my  associ- 
a-tea,  aa  I  view  itj  deals  for  the  most  part 
with  principles  of  the  law  of  contract,  which 
liowever  COTrectly  stated  and  reinforced  by 
authority  are  not  in  my  judgment  applicable 
•bo  the  case  in  hand.  By  the  terma  of  the 
agreement  out  of  which  this  controversy 
Arises  the  plaintilT  helow  agreed  to  take  cer- 
cain  shares  of  preferred  stock  in  the  Cen- 
■tral  Bmlding.  Company  "in  payment  for 
four  instalments  of  rent  undu"  bis  lease,  as 
t:^lie  same  became  due.  1  can  perceive  no 
:AiifIicient  reason  for  saying  that  the  delivery 
o4  these  shares  of  stock  did  not  operate  as 
payment  'for    the   four   instalments  of 
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rent,  and  that  tbe  plaintiff  merely 
iield  the  stock  when  delivered  in  trust 
and  as  collateral  security  for  the  rent, 
as  the  majority  of  the  court  seem  to  hold. 
Thfs  view  is  not  only  opposed  to  tbe  lan- 
giuige  of  the  agreement,  which  recites  that 
the  defendants  had  requested  the  plaintiff 
to  take  the  stock  "in  payment  of  four  instal- 
ments of  rent,"  and  that  he  had  agreed  to 
do  ao,  but  it  is  not  in  harmony  with  the  con- 
duct of  the  plaintiff  himself,  since  it  appears 
that  he  hypothecated  the  stock  to  secure  his 
indebtedness  to  the  Merch  ants-La clede  Na- 
tional Bank  and  that  it  remained  hypoth- 
ecated wiUi  that  institution  for  at  leaat 
two  months  after  the  defendants'  option  to 
purchase  tbe  atock  expired;  that  is  to  say, 
for  two  months  subsequent  to  July  1,  1898. 
In  view  of  the  language  of  the  agreement 
and  the  conduct  of  the  parties,  I  am  of  opin- 
ion that  the  stock  became  the  absolute  prop- 
erty of  tbe  plaintiff  aa  sf>on  as  it  was  deliv- 
ered to  him;  that  it  was  taken  in  payment 
of  the  rent,  and  eoctinguished  tbe  same;  that 
the  plaintiff  had  an  undoubted  right  to  hy- 
pothecate it;  and  that  there  is  no  substan- 
tial foundation  for  the  novation  tbeorj 
which  is  outlined  in  the  opinion  of  the  ma- 
jority. As  I  fed  constrained  to  construe 
the  contract,  tne  parties  entered  into  the 
following  stipulatitms :  The  plaintiff  agreed 
to  accept  the  pr^erred  stock  in  payment  for 
certain  rent  which  waa  to  accrue,  his  motive 
being,  doubtless,  to  aid  la  the  oonstrnctioit 
of  a  valuable  building  on  the  leasehold 
premises,  which  would  insure  the  payment 
of  many  future  instalments  of  rent  that 
were  to  accrue  under  bis  lease,  and  at  the 
same  time  greatly  enhance  tbe  value  of  his 
property.  On  the  other  hand,  the  defend- 
ants agreed,  if  the  stock  was  taken  in  pay- 
ment of  tbe  rent,  to  purchase  it  from  the 
plaintiff  "on  or  before  the  1st  day  of  July, 
1898,"  for  a  sum  equal  to  the  amount  of 
rent  which  it  had  discharged,  and  the  plain- 
tiff agreed  to  sell  the  stock  at  that  price. 
The  result  was  an  executory  agreement  for 
the  sale  of  the  stock,  by  virtue  of  which  the 
defendants  had  the  option  to  buy  it  at  any 
time  before  July  1,  1898.  when  their  obliga- 
tion to  take  it  and  pay  the  purchase  price 
became  absolute.  Tbe  plaintiff  on  his  part 
had  the  right  to  call  for  performance  on 
July  1,  1898,  but  not  before  that  time.  The 
contract  in  question  is  not  essentially  difTer- 
ent  from  many  contracts  for  the  sale  of 
stock  and  other  securities  which  are  daily 
made,  wberel^  a  vendee  acquirea  tbe  right  to 
exact  performance  at  any  time  intermediate 
the  making  of  the  agreement  and  a  certain 
future  date,  whereas  the  vendor  acquires 
the  right  to  call  for  performance  only  at  the 
latter  date.  The  real  question  in  tbe  case, 
therefore,  as  I  view  it,  is  not  the  one  stated 
at  the  commencement  of  the  majority  opin- 
ion, and  declared  to  be  "the  most  important 
question;"  but  the  question  ia  whether  the 
plaintiff's  admitted  failure  to  tender  .the 
stock  on  July  1,  1698,  and  to  demand  pay- 
ment therefor,  released  the  defendante  from 
their  obligation  to  perform.  This  was  the 
question  whidi  was  decided  below  in  tiie  af- 
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firmative,  and,  as  I  think,  rightly  decided. 
This  is  not  a  case,  as  I  view  it,  where  a 
question  arises  concerning  the  ri^ht  of  a 
rson,  who  has  accepted  and  retained  the 
nefits  accruing  from  a  substantial  per- 
formance of  an  agreement,  to  decline  to  pay 
for  what  be  baa  reodved  because  of  Bcune 
■light  default  hj  the  opposite  party  which 
may  be  compensated  in  damages.  When  the 
stock  was  accepted  by  the  plaintifT,  it  paid 
for  the  instalments  of  rent,  because  such 
was  the  express  agreement  of  the  parties, 
and  presumptively,  at  least,  the  stock  was 
adequate  payment.  After  the  stock  was  de- 
livered tbe  plaintiff  tteld  the  defendant's  ob- 
ligation to  buy^it  on  or  before  July  1,  1S98, 
at  a  given  price;  but  to  maintain  an  action 
on  this  obligation  it  was  his  duty  to  do 
whatever  would  be  required  of  any  other 
vendor  of  stock  who  agrees  to  sell  and  de- 
liver the  same  on  a  certain  future  day,  or 
on  any  intermediate  day  if  the  vfndee  elects 
to  call  for  an  earlier  delivery.  In  such 
caaes  the  rule  ia  that  on  the  day  when  the 
(H)tion  expires  the  vendor  must  tender  the 
stock  and  demand  payment;  time  being  of 
the  esaence.  To  put  the  vendee  in  default 
tbpre  must  be  an  offer  of  the  security  sold 
and  a  demand  for  payment,  or  a  waiver  of 
the  tender  by  the  vendee.  Waterman  v. 
Banks,  1-14  U.  S.  394.  36  L.  ed.  479,  12  Sup, 
Ct.  Rep.  tM6;  Horrington  v.  Wright,  115  U. 
S.  188,  29  L.  ed.  306,  S  Hup.  Ot.  Rep.  12; 
Kel^jf  T.  CiwvtJur,  162  U.  S.  404,  408.  40 
L.  ed.  1017,  1010,  16  Sup.  Ct.  Rep.  808; 
Kelley  v.  Upton,  5  Duer,  336;  Summer  v. 
Sleeth,  4;>  Ind.  fiOS;  Doloret  v.  Rothachild, 
1  Sim.  &  Stu.  590;  Bhinn  v.  Roberts,  20  N. 
J.  L.  435.  444,  43  Am.  Dec.  636;  Stillwell 
T.  Bowtino,  36  Mo.  312;  Henderson  v. 
Wheattm,  139  111.  581,  28  N.  E.  1100. 

T  do  not  understand  that  this  rule  of  law 
is  disputed,  but  the  effort  seems  to  be  to 
differentinte  the  case  at  bar  from  those  cit- 
ed, and  to  show  that  the  rule  is  inapplica- 
ble, on  the  ground  that  the  contract  in  suit 
was  not  a  contract  of  sale.  Now,  on  the  day 
when  the  plaintiff  had  the  right  to  tender 
the  stock  in  question  and  exact  payment 
therefor,  no  such  tender  or  donand  was 
made.  The  plaintiff  did  not  even  have  pos- 
session of  the  stock,  but  t^e  same  was  then 
hypothecated  to  a  third  party,  and  remained 
in  its  bands  for  more  than  two  months 
thereafter.  The  letter  which  was  written  by 
the  pledgee  of  the  stock  on  May  16,  1808,  did 
not  advise  the  defendants  whether  the  Mer- 
chants-I<aclede  National  Bank  held  the  stock 
as  the  absolute  owner  or  as  pledgee.  Neither 
did  it  advise  the  defendants  that  the  Iwnk 
was  acting  an  agent  for  the  plaintiff,  or  re- 
quest the  defendants  to  appoint  a  suitable 
place  for  the  delivery  of  the  stock  on  the 
day  when  the  plaintiff  was  entitled  to  exact 
payment.  ITie  letter  was  silent  on  each  of 
these  essential  points,  and  for  that  reason 
It  imposed  no  liability  on  the  defendants 
and  called  for  no  action  on  their  part.  The 
letter  was  entirely  consistent  with  the  view 
that  the  bank  had  become  the  absolute  own- 
er of  tbe  stock ;  and,  if  sueh  was  the  fact, 
then  the  delmdants  were  under  no  obliga- 
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tion  to  take  the  stock  from  it  and  pay  for 
the  same,  since  an  executory  agreement  like 
the  one  in  hand  is  not  assignable,  and  tin 
plaintiff's  assignee  could  not  have  enforred 

gii'formance  of  the  agreement  to  purchue. 
ojfbin  T.  Campbell,  ft  Mo.  App.  495;  Lns- 
den  V.  itaOarth^,  4fi  Ho.  106;  liawna 
Contr.  S  352.  The  letter  of  the  bank  was  at 
most  a  mere  notice  that  tbe  plaintiff  had 
parted  with  the  stock,  and,  as  it  did 
state  that  the  bank  was  acting  as  agent  for 
the  plaintiff,  the  natural  presumption  would 
be  that  it  was  acting  for  itself  and  of  iu 
own  volition.  In  my  judgment,  tberefoit. 
the  letter  in  question  did  not  alter  tbe  le- 
gal relations  of  the  parties  to  any  extent; 
and  as  there  was  no  waiver  the  defend- 
ants of  their  right  to  have  the  stock  teo- 
dered  to  some  one  of  them  on  the  day  iif 
obligation  to  purchase  became  aheolute.  bb^ 
as  no  request  was  made  by  the  plaintiff  to 
have  them  designate  a  place  for  delivery.  1 
am  of  opinitm  tiiat  the  trial  court  propctir 
held  that  there  could  be  no  reoorery,  and 
that  the  Judgment  below  shmild  be  aifirmed. 
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V. 

Frank  MARCAN,  by  Next  Friend. 

(45  C.  C.  A.  S15,  106  Fed.  645.) 

*1.    A  minor  emploT^cd  as  a.  Bervaat 
■nmeM,  to  the  Name  extent  as  mm  ndUL 
tlie  ordlnarr  dnnsers  aod  risks  ot  hi* 

employment  wblcb  he  actnally  knows  and  ^> 
predates,  and  those  that  are  ao  appreM  asd 
open  that  one  ol  bis  a^  experience,  and  ca- 
pacity would.  In  the  exerclae  of  ordinary  can. 
know  and  appreciate  tbem. 

2.  At  the  close  of  the  evldeaee  thcze  U 
alwarM  a  prellmlnnry  «HestlM  tmr 
the  Judse  before  the  case  can  be  properl.T 
submitted  to  tbe  Jury,  and  tbat  la  wbetbcr 
or  not  there  la  any  snbstanttal  evidence  npoa 
wblcb  tbe  Jury  can  properly  return  a  ver- 
dict In  favor  of  tbe  party  wbo  prodoees  it: 
and.  If  there  Is  no  «ucb  evidence,  it  is  clw 
duty  of  tbe  court  to  direct  tbe  Surj  to  wetaa. 
a  verdict  asalust  hbn. 

S.  A  mlaor  who  fov  fvar  we«ka  haa 
been  worklua  apoa  a  block  1.4  Inehe* 
sqaare  and  5  Inches  Id  thlckneo,  pland 
upon  a  wet,  greasy,'  and  sllpperr  floor  tif  bia- 
selt,  assumes  tbe  risk  and  danser  of  the  dip- 
plngr  of  tbe  block  npon  the  greaar  floor,  k*- 
meaoa  of  which  his  hand  la  lawln&tari]; 
thrown  Into  the  eyllndwa  of  a  cbiqpptac 
ckine. 

(Kixcb  11, 1901.) 

*Headnot«a  by  SAXBOBir,  Clrcnlt  Jadia. 

Nora. — For  earlier  autbortties  In  this  mst* 
as  to  assumption  of  risks  by  minora,  see  Hinck- 
ley V.  UorasdowakI  (111.)  8  L.  R.  A.  490.  aal 
Hofe;  Braall  Bloek  Cral  Co.  t.  GaSncj  (bd.* 
4  L.  U.  A.  860  >  DavU  v.  St.  Loola,  I.  H.  A  SL 
R.  Co.  (Ark)  7  L.  R.  A.  283;  and  Davte  r 
Forbes  (Mara.)  47  L.  R.  A.  170. 

As  to  doty  to  warn  minors  of  xtakm  of  w- 
ployment,  see  note  to  James  t.  Bapfilsa  Laata* 
Ca  (La.)  44  L.  B.  A.  on  pace  61. 
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ERROR  to  the  Circuit  Court  of  the  Unit- 
ed ijtatea  for  the  District  of  Nebraska 
to  review  a  judgment  in  faror  of  plaintiff 
in  an  action  brought  to  recorer  dama^ 
for  personal  injurieB  alleged  to  have  been 
caused  by  defendant's  negligence;  £0- 
vened. 

The  facta  are  stated  in  the  opinion. 
Argued   before   Caldwell,  Sanborn,  and 
Thayer,  Circuit  Judges. 

Messrs.  Cowln  ft  Abbott  and  M.  L. 
Seava,  for  plaintiff  in  error: 

The  plaintiff  must  be  hdd  to  the  exercise 
of  the  same  dwree  of  care  as  an  adult,  and 
be  charged  wIm  the  same  responsibility,  so 
far  as  uie  assumption  of  risks  is  concerned. 

ft'agic  V.  Allegheny  Valley,  R.  Co.  88  Pa. 
35,  32  Am.  Rep.  413;  E.  S.  Higgins  Carpet 
Co.  V.  O'Keefe,  25  C.  C.  A.  220,  51  U.  S. 
App.  74,  79  Fed.  000;  DeGraff  v.  New  York 
C.  A  n.  R.  R.  Co.  76  N.  Y.  125;  Fitzgerald 
V.  iSlsa*  Paper  Co.  30  Misc.  438,  62  N.  X. 
Supp.  507}  Sanborn  T.  Atehiaon,  T.  d  B.  F. 
R.  Co.  35  Kan.  292.  10  Pac.  860;  Alabama 
Jfineral  R.  Co.  t.  Marcus,  115  Ala.  389,  22 
So.  135 ;  Tmkham  t.  Sancyer,  153  Mass.  485, 
27  K.  E.  6;  Buckley  r.  Gutta  Percha  d  Rub- 
ber Mfg.  Co.  113  N.  Y.  540,  21  N.  E.  717; 
Glover  V.  Kansas  City  Bolt  d  Nut  Co.  163 
Mo.  327,  55  8.  W.  88;  Oreenway  v.  Conroy, 
160  Pa.  186,  28  Atl.  602;  Kleineat  T.  Kun- 
hardt,  160  Has*.  230,  36  K.  E.  468. 

Messrs.  CoBmell  *  Itm,  for  defendant 
in  error: 

The  trial  court  could  not  rightfully  direct 
a.  verdict  against  the  plaintiff  unless  it  was 
plain  that  no  recovety  could  be  had  upon 
any  view  which  could  properly  be  taken  of 
the  facts  the  evidence  tended  to  establish. 

Gardner  v.  Miehigan  C.  R.  Co.  160  U.  S. 
346,  37  L.  ed.  1107,  14  Sup.  Ct.  Rep.  144; 
Grand  Trvmk  B.  Oo.  t.  Ives,  144  U.  S.  408, 
36  L.  ed.  485,  12  Sup.  Ct.  Rep.  679;  Chi- 
caqo,  R.  1.  rf  P.  R.  Co.  v.  Sharp,  11  C.  C.  A. 
337,  27  U.  S.  App,  334,  63  Fed.  532;  Texas 
P.  R.  Co.  V.  Cose,  145  U.  S.  593,  36  L.  ed. 
829,  12  Sup.  Ct.  Rep.  905;  Myers  v.  Chicago, 
at.  P.  M.  d  O.  R.  Co.  37  C.  C.  A.  137,  95 
Fed.  411;  Kant  t.  HoHhem  C.  R.  Co.  128 
T7.  S.  91,  32  L.  ed.  339,  9  Sup.  Ct.  Rep.  16; 
Ziincoln  v.  Power,  151  U.  S.  436,  38  L.  ed. 
224,  14  Sup.  a.  Rep.  387. 

It  is  the  absolute  duty  of  the  employer  to 
furnish  bis  employee  a  reasonably  safe  place 
■to  work,  having  regard  to  the  kind  of  work 
and  conditions  under  which  it  must  neces- 
sarily be  performed. 

WoAMngion  <S  Q.  R.  Go.  v.  McDade,  135 
TJ.  S-  554,  34  L.  ed.  235,  10  Sup.  Ct.  Rep. 
1044 ;  Union  P.  R.  Oo.  t.  Daniels,  162  U.  S. 
084,  sub  nom.  Union  P.  R.  Co.  v.  Snyder,  38 
L,  ed.  597,  14  Sup.  Ct.  Rep.  757;  Union  P. 
R.  Co.  y.  Jarvi,  3  C.  C.  A.  433,  10  U.  8.  App. 
430,  63  Fed.  66;  Baltimore  &  O.  R.  Co.  v. 
Bavnh,  149  U.  8.  368,  37  L.  ed.  772,  13  Sup. 
Ot.  Rep.  921;  Mather  v.  RiUston,  156  U.  S. 
3&1,  39  Ji.  ed.  464,  16  Sup.  Ct.  Rep.  464. 

The  employee  has  a  right  to  rely  upon  the 
BbBsuniption  that  the  employer  has  performed 
his  duty,  and  the  law  protects  bim  in  that 
reliitnc«  unless  the  dan^  of  the  accident 
producing  hia  injury  is  ao  obvious  and 
&4       R.  A. 
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threatening  that  a  reasonably  prudrat  man 
under  simuar  circumstances  would  avoid  it. 

Kane  v.  TSorthem  C.  R.  Co.  128  U.  S.  01, 
32  L.  ed.  339,  9  Sup.  Ct.  Rep.  16;  James 
B.  Clow  &  Sons  v.  Boltz,  34  0.  0.  A.  650,  92 
Fed.  573;  liorman  v.  Wabash  B.  Co.  lOC.C. 
A.  617,  22  U.  S.  App.  505,  62  Fed.  728;  The 
Ethelred,  96  Fed.  446;  Tetcas  d  P.  R.  Co.  v. 
Archibald,  170  U.  S.  605,  42  L.  ed.  1188,  18 
Sup.  Ct.  Rep.  777;  New  York,  N.  S.  d  H. 
R.  Oo.  V.  O'Leary,  36  C.  C.  A.  562,  93  Fed. 
741;  Mason  d  0.  R.  Co.  v.  7ocfcev,  43  a  0. 
A.  228,  103  Fed.  206. 

It  is  the  danger  itself,  and  not  the  dan* 
geroua  condition,  that  must  be  obvious. 

Union  P.  R.  Co.  v.  Jarvi,  3  C.  C.  A.  433, 
10  U.  S.  App.  439,  53  Fed.  66;  Kane  v. 
Northern  C.  k.  Co.  128  U.  S.  91,  32  L.  ed. 
339,  9  Sup.  Ct.  Rep.  16;  Washington  d  G. 
R.  Co.  V.  ifc/>ade,  136  U.  S.  554,  34  L.  ed. 
235,  10  Sup.  Ct  Rep.  1044. 

An  employee  does  not  assume  the  risk  of 
the  safety  of  the  place  or  appliances  fur- 
nished for  his  work. 

Northern  P.  R.  Co.  v.  Herbert,  116  U.  8. 
042,  20  L.  ed.  755,  6  Sup.  Ct.  Rep.  590 ;  Union 
P.  R.  Co.  V.  Jarvi,  3  C.  C.  A.  433,  10  U.  8. 
App.  430,  53  Fed.  65. 

On  petition  for  reliearing. 

It  was  primarily  the  duty  of  the  defend- 
ant to  make  that  block  a  safe,  secure  plaoe 
upon  which  to  stand  and  work. 

The  master  may  not  expose  his  servant  to 
perils  or  hazards  which  may  be  guarded 
against  by  proper  dilieence. 

Bough  V.  Texas  d  P.  R.  Co.  100  U.  S. 
213.  25  L.  ed.  612;  Ellis  r.  Northern  P.  R. 
Co.  103  Fed.  416;  Mather  v.  RiUston,  166 
U.  S.  391,  89  L.  ed.  464,  16  Sup.  Ct.  Rep. 
467. 

The  employer  says  to  the  employee,  there 
is  no  other  danger  tiiaa  sudi  as  is  obvious 
and  necessary. 

BaltUnora  d  O.  R.  Oo.  v,  Baugh,  149  U. 
S.  368,  37  L.  ed.  772,  13  Sup.  Ct  Rep.  921 ; 
Union  P.  R.  Oo.  v.  Daniels,  152  U.  S.  648, 
sub  nom.  Union  P.  R.  Co.  v.  Snyder,  38  L. 
ed.  597,  14  Sup.  Ct.  Rep.  767. 

It  is  a  positive  duly,  and  the  empl(^ee 
has  a  right  to  rely  upon  this  duty  being  per- 
fbrmed. 

Texas  d  P.  R.  Co.  v.  Archibald,  170  U.  S. 
665,  42  L.  ed.  1188,  18  Sup.  Ct.  Rep.  779; 
Union  P.  R.  Co.  v.  Jarvi,  3  O.  C.  A.  433,  10 
U.  8.  App.  439,  53  Fed.  69. 

The  employee  has  the  right  to  presume 
this  duty  has  been  performed*  and  to  rely 
upon  the  presiunption. 

Norman  Wabash  B.  Oo.  10  0.  C  A.  017, 
22  XJ.  S.  App.  6U5,  62  Fed.  728;  Mason  d  O. 
R.  Co.  T.  Yockey,  4&  C.  C.  A.  228,  103  Fed. 
265. 

The  employee  has  a  right  to  look  to  the 
master  for  the  discharge  of  that  duty. 

Union  P.  R.  Co.  v.  Daniels,  152  U.  S.  648, 
sub  nom.  Union  P.  R.  Oo.  v.  Snyder,  38  L. 
ed.  697,  14  Sup.  Ct  Rep.  768;  The  Ethel- 
red,  96  Fed.  446. 

This  duty  cannot  be  ddegated  to  another 
servant  so  as  to  relieve  the  master  of  hia  re- 
sponsibility. 

Vorthem  P.  B.  Oo.  t.  Herbert,  IWU.  & 
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642,  29  L.  ed.  75S.  6  Bup.  Gt  Rep.  693; 
Dnion  P.  R.  Co.  v.  Jarvi,  3  C.  C.  A.  433, 
10  U.  S.  App.  438,  63  Fed.  69;  Baltimore  d 
O.  R.  Co.  V.  Baugh,  149  U.  S.  368,  37  L.  ed. 
772,  13  Sup.  Ct.  Rep.  014;  Teaxu  ^  P.  R.  Co. 
V.  Barrett.  106  U.  S.  617,  41  L.  ed.  1136,  17 
Sup.  Ct.  Rep.  707;  New  York,  H.  B.  d  H. 

B.  Co.  T.  0*Veary.  ^5  C.  C.  A.  602,  03  Fed. 
741;  Ijouiamlle,  V.  A.  d  C.  R.  Go.  r.  Frato- 
lev,       Ind.  18.  9  N.  B.  601. 

The  employee  takes  risk  imly  of  defects 
"known  to  him,  or  plainly  observable  1^ 
hira." 

Neto  York,  7f.  B.  d  B.  R.  Co.  v.  O'Lewy, 
36  C.  C.  A.  662,  93  Fed.  741. 

The  risk  must  be  ao  obvious  as  not  to  be 
a  matter  of  disonsaion. 

Barder  d  H.  Coal  Min.  Co.  v.  Schmidt,  43 

C.  0.  A.  632,  104  Fed.  286. 

The  dangers,  and  not  the  defects  merely, 
must  have  been  so  obvious  and  threatening 
that  a  reasonably  prudent  man  would  have 
avoided  them,  in  order  to  charge  the  serv- 
ant with  contributory  negligence. 

I7iitofi  P.  R.  Co.  V.  Jarvi,  3  C.  0.  A.  433, 
10  U.  S.  App.  439,  63  Fad.  60;  JTane  v. 
Tiortheni  O.  R.  Co.  128  U.  8.  94.  32  L.  ed. 
34T,  9  Rup.  Ct.  Rep.  16;  Washington  d  O. 
R.  Co.  V.  MoDa4e.  136  U.  S.  570.  34  L.  ed. 
241,  10  Sup.  Ct.  Rep.  1044;  Cook  r.  St. 
Paul,  jr.  4  jr.  A.  Co.  80  Hinn.  46,  24  N. 
W.  311. 

A  case  ahould  not  be  withdrawn  from  the 
jury  unless  the  oonclu^on  followa.  aa  matter 
of  law.  that  no  recovery  could  be  had  upon 
any  view  which  could  be  properly  taken  of 
the  facts  the  evidence  tends  to  efitablish. 

Teasaa  d  P.  R.  Co,  v.  Coai.  145  U.  B.  693, 

36  Ta  od.  829,  12  Sup.  Ct.  Rep.  905. 

All  material  facts  must  be '  conceded  or 
established  beyond  eontrovar^. 

Uyert  T.  Chioago,  8t.  P,  M.  d  0.  R.  Co. 

37  C  O.  A.  137,  05  Fed.  411;  Fidd.  Dam- 
ages, 619;  Beach.  Contrib.  Neg.  {  447;  Chi- 
caifo,  R.  I.  d  P.  R.  Co.  v.  Sharp,  1 1  C.  C.  A. 
337,  27  U.  S.  App.  334,  63  Fed.  532;  Chi- 
capo,  M.  d  St.  P.  R.  Co.  v.  Lowell.  151  U.  S. 
209,  38  L.  ed.  131,  14  Sup.  Ct.  Ren.  281; 
Blvedom  v.  Miaaouri  P.  R.  Co.  108  Mo.  430, 
18  S.  W.  H03;  Welter  v.  Chicago,  M,  d  St, 
P.  R.  Co.  120  Mo.  636,  23  8.  W.  1061.  25  S. 
W.  632:  Jtmea  v.  Boat  Tenneasce,  V.  d  0. 
R.  Co.  128  U.  S.  443.  32  L.  ed.  478.  9  Sup. 
Ct.  Rep.  118,"  Waahington  d  O.  R.  Co.  v. 

'  MeDade,  136  U.  S.  664,  34  X4.  ed.  235.  10 
Sup.  Ct.  Rep.  1040. 

If  inferences  other  than  that  of  contribu- 
tory negligence  may  be  fairly  drawn  from 
all  the  evidence  and  facts  shown  to  exist, 
then  the  question  is  one  of  fact  for  the  jury 
whose  verdict  must  stand. 

Chicago,  R.  I.d  P.  R.  Co.  v.  Sharp,  11  0. 
O.  A.  337,  27  U.  8.  App.  334.  63  Fed.  534; 
Gardner  v.  Michigan  C.  R.  Co.  150  U.  S.  349, 
.17  L.  cd.  1107,  14  Sup.  Ct.  Rep.  144;  Grand 
Trunk  R.  Co.  v.  Ivea,  144  U.  S.  408,  36  L.  ed. 
486,  12  Sup.  Ct.  Rep.  679 ;  Texas  d  P.  R.  Co. 
V.  Cot,  145  U.  S.  683,  36  L.  ed.  829.  12  Sup. 
Ct  Rep.  903;  Lake  Bhara  d  M.  8.  R.  Co. 
V.  Miller,  25  Mich.  274;  Sadotcski  r.  Mioh- 
igan  Car  Co.  84  Mich.  100.  47  N.  W.  698; 
yaw  Jersey  R.  d  Tronsp.  Co.  t.  Poltari,  22 
64  U  a  A. 


Wall.  .141,  22  L.  ed.  877;  Delaware,  t.  4  W. 
R  Co.  V.  Converse,  139  U.  8.  469,  35  L.  ed. 
213,  11  Sup.  Ct.  Rep.  569;  Thompson  v. 
FUnt  d  P,  M.  R.  Co.  67  Mich.  300,  23  N.  W. 
820;  Detroit  d  M.  R.  Co.  v.  Van  Steinburg, 
17  Mich.  99;  Gaynor  v.  Old  Colony  d  S.  R. 
Co.  100  Mass.  208.  97  Am.  Dec  96;  MarietU 
d  O.  R.  Co.  V.  Piofcsley,  24  Ohio  St  664; 
Pmn«£(Iranto  B.  Co.  v.  Offier^  56  Pa.  60,  78 
Am.  Dec.  322 ;  Robinson  v.  Cone,  22  Vt.  213, 
64  Am.  Dec  67 ;  Jamison  v.  San  Josi  d  8.  C. 
R.  Co.  65  Cal.  693;  Redf.  Railways,  6th  ed. 
S  133,  f  2;  Dunlap  v.  Northwestern  R.  Co. 
130  U.  8.  649,  32  L.  ed.  1058,  0  Sup.  Ct. 
Itep.  647;  Kane  v.  Northern  C.  R.  Co.  1S8 
U.  S.  81,  32  L.  ed.  339,  9  Sup.  Ct.  Rep. 
16 ;  Joiut  ▼.  Boat  Tsitnesaee^  V.  d  O.  R.  Co. 
128  U.  a  443,  82  L.  ed.  478,  0  Sup.  Ct.  Rep. 
118;  Phamia  Mut.  L,  tna.  Co.  v.  Doater,  IM 
U.  S.  30,  27  L.  ed.  65,  1  Sup.  Ct.  Rep.  18; 
Randall  v.  Baltimore  d  O.  R.  Co.  109  U.  8. 
478,  27  L.  ed.  1003,  3  Sup.  Ct.  Rep.  322; 
Anderson  County  Comrs.  v.  Beat,  113  U.  S. 
227.  28  L.  ed.  906,  6  Sup.  Ct.  Rep.  433; 
Ooodlett  V.  iMuiaville  d  N.  R.  Go.  122  U.  & 
391.  30  L.  ed.  1230.  7  Sup.  Ct.  Rep.  1254. 

Sottbanit  Circuit  Judga^  delivN^d  Uie 
opinion  of  Uie  court: 

This  was  an  action  by  an  employee  against 
his  employer  for  a  failure  to  discharge  iu 
duty  to  use  reasonable  diligence  to  fumiab 
ita  servant  with  a  reaaonably  safe  place  in 
which  to  perform  bis  work,  and  the  answer 
waa  that  the  risk  and  danger  from  which 
the  servant  suffered  was  one  of  the  ordinary 
and  patent  risks  of  the  employment  whiefa 
he  bad  assumed.  At  the  dose  of  the  trial 
the  defendant  below  requested  the  court  to 
instruct  the  jury  to  return  a  verdict  in  its 
favor,  and  the  refusal  to  ftrant  this  request 
is  the  chief  error  of  which  complaint  is 
made.  Tbe  Cndaby  Packing  Company,  the 
plaintiff  in  error,  was  a  ccnporation  engajied 
in  the  business  of  packing  meat,  as  Its  nanif 
implies,  and  Frank  Marcan  was  one  of  iu 
employees,  who  was  engaged  in  operating  a 
machine  for  chopping  meat,  called  a  "hash- 
er." On  Aytril  30,  1898.  Mfircan  aecidental- 
ly  put  the  lingers  of  his  left  hand  into  the 
haaher  and  lost  them.  He  sued  the  corpora- 
tion for  negligence,  in  that  It  permitted  the 
floor  on  which  he  was  working  to  become 
BO  slippery  that  a  block  on  which  he  wai 
stun(ling  slipped,  and  caused  him  to  throw 
bis  hand  into  the  hasher,  and  in  that  it  used 
a  box  or  hopper  upon  the  chopping  machine 
to  enable  the  operative  to  feed  the  meat  in- 
to the  haaher,  which  he  allied  also  contrib- 
uted to  his  accident.  The  great  weight  of 
the  testimony  was  that  the  block  did  aot 
slip,  and  that  the  accident  was  the  resolt 
of  Uie  carelesaneaa  of  the  defendant  in  er- 
ror in  feeding  the  meat  into  the  hashn-. 
Upon  the  question  under  consideratim. 
however,  this  evidence  will  riot  be  consid- 
ered, and  it  is  accordingly  laid  aside.  Th« 
testimony  of  the  defendant  in  error  and  of 
his  witnesses,  which  alone  will  be  considered 
in  this  opinion,  was  that  these  were  the 
facts  which  conditioned  his  case:  He  w«* 
a  minor  of  ordinary  latdUgeno^  non  than 
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seventeen  years  of  ase.  He  had  been  at 
work  for  the  plaintiff  in  error  for  some 
weeks,  when  about  March  20,  1898,  he  was 
assigned  to  operate  the  hasher.  This  bash- 
er consisted  of  rapidly  rerolTing  cylinders, 
driven  by  machinery  which  chopped 
hashed  the  meat  which  was  fed  into  it 
through  a  hole  above  the  cylinders.  Over 
this  hole  a  removable  feeding  box  or  hopper 
was  fantened  when  the  machine  was  in 
operation.  The  sides  of  this  feeding  box 
were  fi  or  6  inches  high,  and  it  was  the  duty 
of  the  defendant  in  error  to  feed  the  meat 
which  was  placed  in  this  hex.  into  the  hasher. 
When  he  first  took  chai^  of  the  chopping 
machine  be  was  taught  to  draw  the  meat  in 
the  box  forward,  and  to  feed  it  into  the  hash- 
er through  the  hole  ov^  the  cylinders  with 
his  hands.  But  he  was  afterwards  fur- 
nished with  a  wooden  tool  called  a  "stuffer," 
and  wsB  instructed  by  his  employer  to  use 
this  instniment  when  the  machine  became 
clogged  for  the  pnrpose  of  atufflng  the  meat 
down  into  and  Uiroagh  it.  This  stuffer  was 
a  wooden  block  inches  in  diameter  and  4 
inches  long,  provided  with  a  handle.  The 
hasher  stood  within  a  few  inches  of  the  south 
wall  of  the  building,  on  a  floor  which  sloped 

Kntly  to  the  north,  and  when  the  feeding 
s  was  in  place  it  stood  so  high  that  it  was 
necessaiy  for  the  operator  to  raise  himself 
4  or  S  Inches  above  the  floor  in  order  to  do 
his  work  conveniently.   When  the  defend- 
ant in  error  commenced  to  operate  this  ma- 
chine be  was  furnished  with  a  box  upon 
wliirh  he  stood  in  front  of  the  hasher  to 
feed  the  meat  into  it.    But  four  ch*  five  days 
later  this  box  was  broken,  and  then,  by  di- 
rection of  his  emplOTer,  he  took  a  chopping 
block,  placed  it  in  front  of  the  hasher,  and 
thereafter  stood  upon  this  block  when  he 
was  feeding  the  machine.    This  block  was 
made  of  hard  wood,  was  about  14  inches 
square,  5  inches  thick,  and  bad  an  iron  band 
around  it  2i  inches  wide,  and  i  an  inch 
thick.    He  placed  this  block  in  position  the 
first  time  he  used  it,  and  from  time  to  time 
thereafter,  as  it  was  misplaced  during  the 
washing  of  the  floor,  he  replaced  it.  Neither 
the  foreman  nor  any  of  the  other  employees 
of  the  plaintiff  in  error  handled  or  placed 
the  block.    It  was  the  custom  in  some  pack- 
ing bouses  to  use  salt  upon  the  floor  to  pre- 
'\'ent  it  from  becoming  slippery,  but  no  salt 
was  used  upon  the  floor  of  this  building. 
Siarcan  testified  that  the  floor  upon  which 
thim  block  lay  was  wet  and  greasy  most  of 
t:he  time,  that  it  was  slippery  when  he  first 
placed  the  block  there,  and  that  be  knew  it 
was  slippery.    He  further  testified  that  on 
.April  30,  1808,  while  he  was  standing  upon 
■thB  block  holding  the  stuffer  in  his  right 
hand,  and  feeding  the  meat  into  the  hasher 
-with  his  left  band,  the  block  slipped  side> 
-ways  to  bis  right;  that  he  tried  to  catch 
Ijimself,  and  bis  hand  went  down  into  the 
machine;  and  that  the  block  was  caused  to 
slip  by  "the  greasy  floor  not  being  nailed.** 
This  is  the  case  which  the  defendant  in  er* 
x*or  made  when  it  ia  conceded  that  all  the 
-testimony  which  contradicts  hia  story  is  un- 
founded in  faet 
i54  L.  R- A. 


A  servant  assumes  the  ordinary  risks  and 
dangers  of  the  employment  upon  which  he 
enters,  so  far  as  they  are  known  to  him, 
and  so  far  as  they  would  have  been  known 
to  one  of  his  age,  exp^ence,  and  capacity 
hy  tiie  use  of  ordinary  care  and  prudence. 
A  minor  amunies  the  ordinary  dangers  and 
risks  of  his  employment  that  he  actually 
knows  and  appreciates,  and  those  which  are 
so  apparent  and  open  that  one  of  his  age, 
experience,  and  capacity  would,  in  the  ex- 
ercise of  ordinary  care  and  prudence,  know 
and  appreciate  them  to  the  same  extent  as 
an  adult.  By  entering  upon  and  .continuing 
in  the  employment  be  assumes  these  risks 
and  dangers,  and  no  negligence  can  be 
charged  to  the  master,  and  no  liability  can 
be  fastened  upon  him,  becsuse  he  fails  to 
give  notices  or  warnings  of  or  to  remove 
these  common  risks  of  the  employment. 
Bohn  ilfff.  Co.  V.  EHckaon,  5  C.  C.  A.  341, 
344,  12  U.  S.  App.  260.  LdS,  &5  Fed.  043, 
040;  Chicago  Anderson  Presaed  Briek  Co. 
V.  Reirmciger,  140  111.  334,  29  N.  E.  1106, 
1107;  DowHng  v.  Allen,  74  Mo.  13.  18,  41 
Am.  Rep.  208 ;  St.  Louis  <£  8.  E.  R.  Co.  T. 
ValiriuJt,  50  Ind.  511.  518;  Buckley  v.  Oiitta 
Percha  d  Rubber  Mfq.  Co.  113  N.  Y.  540, 
21  N.  E.  717;  iMuiatnlUs,  N.  A.  A  O.  R.  Co. 
V.  Frawley^  110  Ind.  18,  9  N.  E.  S05.  608; 
Aita»  EnpiM  WorJea  v.  Randall,  100  Ind. 
293,  208,  300,  50  Am.  Rep.  798;  Berger  t. 
8t.  Paul,  M.  d  M.  R.  Co.  39  Minn.  78.  38  N. 
W.  814;  BuUivan  v.  India  Mfg.  Co.  113 
Mass.  396;  Fonea  v.  Phitlipa,  39  Ark.  17.  38. 
43  Am.  Rep.  264.  Under  this  well-settled 
rule  and  the  testimony  of  the  defendant  id 
error,  it  is  impossible  to  sustain  bis  recovery 
in  this  ease.  lie  teatifled  that  his  accident 
vrae  caused  by  the  slipping  of  the  block 
which  he  himself  placed  before  the  banber  on 
the  wet  and  grea^  floor.  He  knew  that  the 
floor  was  wet,  greasy,  and  slippery.  He  had 
walked  and  worked  upon  the  floor,  placed 
and  replaced  the  block  upon  it,  for  four 
weeks.  If  it  was  wet.  greasy,  and  slippei^, 
be  knew  the  fact;  knew  his  liability  to  slip 
and  fall  as  he  walked  across  it;  knew  the 
danger  that  the  block  itself  might  slip. 
If.  as  he  walked  alonff  the  floor,  he  had 
slipped  and  fallen,  could  he  have  re<^vered 
of  the  plaintiff  in  error?  The  question  is 
susceptible  of  but  one  true  answer.  But 
he  was  as  familiar  with  the  danger  that  the 
block  would  slip  as  he  was  with  the  risk  of 
the  slipping  of  bis  feet.  He,  and  he  alone 
had  handled,  placed,  and  replaced  the  block 
during  the  four  weeks  that  he  had  occupied 
it  as  bis  standing  ground.  He  knew  that,  if 
his  fingers  fell  into  the  hssher,  they  would 
be  injured,  'perhaps  destroyed.  All  these 
risks  and  dangers  were  so  simple,  open,  ob- 
vious, that  the  conclusion  is  inevitable  that 
he  impliedly  contracted,  not  only  to  work  in 
this  place,  but  also  to  assume  the  danger  of 
accidents  arising  from  the  wet,  greasy,  and 
slippery  floor,  and  the  revolving  cylinders 
of  the  chopping  machine.  Kleinett  t. 
Eunhardt,  100  Mass.  230,  35  N.  E.  458; 
O'Malep  V.  South  Boston  Qaelight  Co.  J58 
Mass.  13.5,  47  L.  R.  A.  161,  32  N.  E.  1119; 
Fisb  V,  Fitohburg  B.  Co.  168  Mas^^S,  33 
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K.  E.  510;  aiover  v.  JTonsos  City  Bolt  A 
Vvt  Co.  153  Mo.  327,  65  8.  W.  88;  BuiAley 
V.  Gutta  Pcrc}ia  d  Rubber  Mfg.  Co.  113  N. 
Y.  540,  21  N.  E.  717. 

There  was  therefore  no  substantial  evi- 
dence in  this  case  upon  which  the  jury  could 
properly  rend^  a  verdict  in  favor  of  the  de- 
fendant In  error,  and  it  was  the  duty  of  tlic 
fiourt  below  to  direct  them  to  return  a  ver- 
dict RgHinst  him.  Chicago  O.  W.  R.  Co.  v. 
Frice,  38  C.  C.  A.  239,  243,  97  Fed.  423.  427 ; 
Marion  County  Comrs.  v.  Clark,  94  U,  S. 
278,  2S4,  24  U  ed.  59,  61;  North  Pennsyl- 
■rania  R.  Co.  v.  Commercial  Nat.  Bank,  123 
U.  S.  727,  733.  31  L.  ed.  287,  288,  8  Sup.  Ct. 
Rep.  266;  Delamare,  h.  <£  W.  R.  Co.  v.  Con- 
i-erse,  139  U.  8.  460,  S6  L.  ed.  213.  11  Sup. 
Ct.  Bep.  609;  Laelcde  Fire-Bride  Mfg.  Co. 


V.  Bartford  Steam-Boiler  Inspection  d  /n*. 
Co.  9  O.  C.  A.  1,  4,  19  U.  S.  App.  510,  515, 
60  Fed.  3ol,  354;  Oouen  v.  Barley,  6  C.  C. 
A.  190,  12  U.  S.  App.  574,  56  Fed.  973; 
Motey  r.  Pickle  Marble  d  Oranite  Co.  20  C. 
C.  a!  366,  368,  36  U.  S.  App.  682.  74  Fed. 
155.  157;  Chicago,  Bt.  P.  M.  d  0.  R.  Co.  *. 
Belliu-ith,  28  C.  C.  A.  358,  362.  65  U.  S. 
App.  113,  121,  83  Fed.  437,  44L 

There  are  other  apeciftcations  of  error  m 
this  case,  but  it  is  unnecessary  to  consider 
them. 

The  judpment  is  reversed,  and  the  case  ia 
remanded  to  the  court  below,  with  instriM- 
tions  to  grant  a  new  trial. 

Rehearing  denied. 


tTNlTED  STATES  CIRCUIT  COURT  OF  APPEALS,  NINTH  CIRCUIT. 


LOS    ANGELES    UNIVERSITY   et  al, 
App*«., 
V. 

Ernest  A.  SWARTH  et  aU 
(49  C.  C.  A.  04T,  107  Fed.  798.) 

1.  A  eovemmntt  aad  nut  k  condtttoa,  la 
ereatetl  fer  »  el«a»e  In  wt  eoBvernnae 
•f  land  (or  a  college  campus,  which  states 
that  the  coDveyance  la  upon  express  condi- 
tion that  the  land  ahalt  be  devoted  exclusively 
as  part  ol  tbe  campus,  although  another  con- 

^  ditlon  la  that  It  shall  revert  to  the  grantor  If 
abandoned  or  devoted  to  o^her  asea  before  a 
certain  date,  after  which  a  forfeiture  Is  not 
to  occur  under  any  circnmstances. 

%.  PeraOBB  who  lutve  eonvexed  prop- 
erty for  m.  uolleaw  ciUMpna  npon  eon- 
dltloB  that  It  shall  be  used  for  no  other 
purpose  have,  after  they  have  disposed  of  all 
land  in  the  vicinity  which  can  be  beneilted 
by  performance  of  the  covenant,  no  standing 
in  a  eonrt  of  cqoity  to  enforce  sncb  perform- 
ance. 

X.  A  coven»nt  in  n  eonveynnce  of  Innd 
for  a  eoUcve  campus,  that  It  ahall  be 
devoted  excloiilTely  mm  a  part  of  the 
eampaa»  and  that  no  buildings  shall  be 
erected  thereon  except  those  devoted  to  uni- 
versity purposes,  1b  not  broken  by  the  plac- 
ing thereon  of  lumber,  tools,  sbeds,  derricks, 
engines,  and  oil  tanks  for  the  exploration  tor 
oil  supposed  to  be  beneath  the  surface,  where 
sncb  occupation  will  probably  be  of  a  tempo- 
rary character,  even  If  oil  la  found,  and  the 
general  purposes  of  the  grant  may  be  materi- 
ally advanced  by  the  pecuniary  results  of  the 
development. 

(March  4,  1901.) 


NoTB. — For  conditions  In  deeds  restricting  the 
use  of  the  land  to  a  specified  charitable,  pabltc, 
or  qnasl-pabUc  purpose,  see  aote  to  Greaie  v. 
O'Connor  (B.  I.)  19  L.  R.  A.  262 ;  also  the  cases 
of  KUpatrlck  V.  Baltimore  (Md.)  27  L.  B.  A. 
«43,  and  UUls  v.  Davison  (N.  J,  Eq.)  86  L.  B. 
A.  133. 

For  distinction  between  covenants  and  condi- 
tions, see  also  Woodruff  v.  Woodruff  (N.  J.  Bq.) 
1  L.  R.  A.  S80,  and  cases  In  note  thereto ;  also 
Post  V.  Well  (N.  Y.)  6  L.  B.  A.  422,  and  cases 
in  note  thereto. 
64  L.  R.  A. 


APPEAL  by  defendants  from  a  judjrmenl 
of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Cali- 
fornia granting  a  preliminaiy  injanctitm  to 
restrain  them  mm  converting  land  conv^ed 
to  the  university  in  trust  to  the  purpose  of 
prospecting  for  oil.  Roverted. 

Statement  hj  Morrow,  Circuit  Judge: 
This  is  an  appeal  from  an  order  granting 
a  preliminary  injunction.  The  suit  wis 
brought  by  the  appellees  to  restrain  the  ap- 
pellants from  converting  and  usinK  P>H  of 
the  campus  of  the  Los  Angeles  Unii-ersity 
for  the  purpose  of  exeavating.  drilling.  «n<J 
digging  into  the  land  for  oil.  and  from 
erecting,  on  and  over  the  surface  of  the  land 
buildings  and  derricks,  and  from  convert- 
ing the  campus  into  an  oil  field  and  a  plare 
for  conducting  an  oil  business,  to  the  injury 
and  damage  of  the  land  as  a  campus  for  a 
university  ot  an  institution  of  learning  and 
education.  The  bill  alleges,  amonc  ot^ier 
things,  that  in  the  year  1886  the  complain- 
ants and  John  8.  Maltman  and  G.  R.  Sbat- 
to  were  the  owners  of  large  tracts  of  land 
adjoining  the  city  of  Los  Angeles,  situated 
on  the  city's  western  boundary,  which  said 
land  has  since  become  part  of  the  munici- 
pality of  TjOS  Angeles  by  annexation;  thst 
during  the  year  1886  a  number  of  persons, 
representing  and  being  members  of  the  reli- 
siouB  organization  known  as  the  "Baptist 
Denomination  in  Southern  CalifomiR."  de- 
vised and  projected  a  plan  for  the  establish- 
ment and  maintenance  of  a  university  for 
educational  purposeu,  to  be  located  m  or 
near  the  city  of  Los  Angeles,  state  of  Cali- 
fornia, to  be  under  the  control  of  the  Bap- 
tist Denomination ;  that  members,  represon- 
tatives,  and  agents  of  the  said  Baptist  pe- 
nomination  represented  to  complainants 
that  they  were  authorized  by  said  denomina- 
tinn  to  search  out  the  most  suitable  locatioa 
that  could  be  secured  for  a  campus,  and 
land  that  could  be  obtained  b^  donation  to 
aid  in  the  establishment  of  said  nniTersity: 
that  the  agents  and  r^resentatives  of  said 
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denomliUiUon  requested  and  urged  aomplain- 
ants  to  donate  their  intereatB  in  the  land 
liescribed  in  the  bill  of  complaint  for  part 
of  a  campus  for  said  university,  and  to  this 
end  they  set  forth  the  many  benefits  that 
would  accrue  to  the  owners  of  landa  in  the 
vicinity  of  such  an  institution,  (in)  drives, 
walks,  trees,  shruliB,  and  flowers,  and  col- 
1^  buildinsB,  residences  for  professors,  and 
the  many  sales  of  lots  and  landa  that  would 
be  made  to  those  preforing  homes  amid  re- 
finement and  culture,  where  their  children 
<.*ould  have  the  advantages  of  a  Christian 
education;  that  in  furtherance  of  said  plans, 
nnd  to  assist  the  establishment  of  said  uni- 
versity, mainr  subscriptioos  of  money  and 
lands  were  thus  solicited  and  secured  from 
owners  of  land  in  the  vicinity  of  said  cam- 
pus; that  to  this  purpose  complainants  and 
•J.  S.  Maltman  and  G.  R.  Shatto  agreed  to 
subscribe,  and  did  subscribe,  as  a  frift  for  a 
t-ampus,  15  acres  of  land,  to  be  used  exclu- 
sively as  a  campita  for  said  proposed  uni- 
versity ;  that  the  agents,  representatives, 
and  members  of  the  said  Baptist  Denomins' 
lion  and  others  associated  themselves  in  the 
«stablishment  of  said  university,  and  organ- 
ized for  that  purpose,  under  the  laws  of  the 
stute  of  California,  a  corporation  known  as 
the  "T/>8  Angeles  University."  Complain- 
ants allege  that  they  joined  in  said  subscrip- 
tion, nnd  promised  to  give  the  interest 
owned  by  them  in  said  land  for  a  campus, 
i-elyin^  upon  the  representations  made,  and 
Ttelieving  that  the  same,  would  be  carried 
out.  and  that  a  university  that  would  be  a 
seat  of  learning  under  the  control  and  pat- 
ronage of  the  organization  known  as  the 
"Tiaptist  Denomination"  would  be  erected  on 
naid  land,  and  that  the  same  would  be  used 
oxrIuHi\'e1y  and  only  as  a  campus  for  said 
university,  and  for  no  other  purpose,  and  for 
:ill  time;  that  thereafter,  on  September  16, 
1886,  in  compliance  with  the  promise  made 
nnd  set  forth  in  said  subscription,  com- 
plainants and  John  S.  Maltman  made  a  deed 
€*f   trrsint  conveying  to  said  Los  Angeles 
V/niversity  the  land  described  in  the  bill. 
<?OTnpriaing  7J  acres,  being  the  south  half  of 
y:aid  campus;  that  there  was  no  money  con- 
f«idcTation  given  or  received  for  said  deed, 
11  nd  no  coniiideration  whatever    from  the 
jjTantee  for  the  land  other  than  the  promise 
to  establish  and  maintain  a  university,  and 
to  use  the  said  land  ncdnsively  as  a  campus 
tTierpfor.  and  for  all  time;  that  one  of  the 
<-ondition3  of  the  conveyance,  and  a  cove- 
nant set  forth  in  said  bill,  was  the  follow- 
ing:   "First,  that  the  said  land  shall  be 
used  exclusively  as  a  part  of  the  campus  of 
fiixid  university,  and  no  buildings  shall  be 
oi-ected  thereon  except  those  devoted  to  uni- 
A-oTsity  purpoaes."   It   is  further  alleged 
-tfiat,  after  the  execution  of  said  deed,  the 
^lefendant  the  Los  Angeles  University  erect- 
o«l,  or  caused  to  be  erected,  one  building  on 
tTie  said  campus,  and  the  said  building  has 
T-i4^en  used  almost  continuously  for  educa- 
t  ional  purposes  and  as  a  dormitory  for 
t*-*icher8  and  pupils,  but  that  there  never 
was  established  a  university,  as  promised, 
St  nd  according  to  the  terms  and  conditions 
i>4  L.  R.  A. 


of  the  articles  of  incorporation  of  said  dft- 
fendant  the  Lob  Angeles  University;  and 
there  has  never  been  conaucted  and  main- 
tained upon  said  premises  by  said  defend- 
ant, its  agents  or  lessees,  more  than  an  aca- 
demic school  for  the  education  of  children 
and  students  in  academic  grades  and  elasaea, 
and  part  of  the  time  only  primary  schools 
have  been  conducted;  and  for  about  four 
years  last  past  a  nonsectarian  boarding  and 
military  school  for  boys  has  been  conducted 
by  lessees  of  the  said  building  and  campus. 
U  is  also  alleged  that  at  all  times  since  the 
conv^ance  of  said  land  to  the  grantee,  un- 
til on  or  about  the  9th  day  of  April,  1000, 
the  whole  of  said  land  was  used  as  a  cam- 
pus tor  Bueh  educational  institution  as  was 
being  conducted  in  the  building  erected 
thereupon ;  that  on  or  about  the  Oth  day  of 
April,  1900,  the  defendants  the  College  Oil 
Company  and  Richard  Green,  with  the  con- 
sent of,  and  by  reason  of  and  under  some 
agreement,  lease,  or  understanding  with,  the 
defendant  the  Los  Angles  University,  en- 
tered upon  the  south  half  of  said  campus, 
dnd  that  part  thereof  conv^ed  to  defend- 
ants by  the  complainants  and  J.  S.  Malt- 
man, with  wagons,  lumber,  tools,  and  ma- 
chinery, built  a  tool  house,  erected  derricks, 
set  up  an  engine  and  boiler  and  oil  tanks, 
and  on  the  18th  day  of  April,  1900,  begaji, 
and  at  the  time  of  filing  the  hill  were,  exca- 
vating, drilling,  and  digging  the  soil  of  and 
into  said  lands,  seeking  for  petroleum  there, 
to  the  great  and  irreparable  injnry  of  Ute 
land  for  a  university  campus  or  a  campus 
for  an  educational  institution;  that  the  de- 
fendants intend  to  and  have  contracted  and 
arranged  for  the  drilling  and  digging  of  a 
large  number  of  oil  wells,  the  erection  of  a 
pumping  plant  and  many  derricks,  oil  tanks, 
pipes,  tubing,  and  other  apparatus  used  in 
the  business  of  producing  and  selling  crude 
oil,  upon  said  campus,  and  will  convert  said 
campus  into  an  oil  field  and  a  place  tar  eon- 
ductins  an  oil  boainesa,  to  the  great  and  Ir- 
reparable injnry  and  damage  of  said  lands 
as  a  campus  for  a  university  or  an  institu- 
tion of  learning  and  education;  that  the 
operations  of  the  defendants  interrupt  the 
use  and  enjoyment  of  said  lands  for  a  cam- 
pus, and  that  the  (Ktmplainants  have  nevta 
consented,  and  do  not  consent,  to  such  use 
of  said  lands  by  defendants.  Upon  this  bill 
of  complaint,  duly  verified,  the  complain- 
ants moved  for  an  injunction.  An  order  to 
show  cause  was  issued,  and  the  defendants 
appeared  and  filed  affidavits  in  opposition. 
It  appears  from  these  affidavits  that  the  Los 
Angeles  University  was  incorporated  on  the 
22d  day  of  June.  1886,  for  the  purpose,  as 
declared  in  the  articles  of  incorporation,  of 
securing  and  holding  by  purchase,  gift,  de- 
vise, bequest,  or  grant,  real  and  personal 
property,  and  of  selling,  mortgaging,  leas- 
ing, or  otherwise  disposing  of  the  same,  and 
of  erecting  buildings  and  establishing  and 
maintaining  a  university  for  educational 
purposes.  It  is  admitted  that  the  defend- 
ants have  commenced  the  operations  de- 
scribed in  the  bill  of  complaint,  but  It  Is 
averred,  among  othv  things,  that  in  the 
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maintenance  of  the  university  a  debt  of 
about  916,000  has  been  incurred  and  is  un- 

fiaid;  that  to  secure  the  payment  of  such 
ndebtedness  the  trustees  of  the  university 
mortgafced  all  of  its  property,  including  the 
lands  described  in  th«  bill  of  ecmiplaint ;  that 
within  two  years  laat  past  extensive  explo- 
rations immediately  adjacent  to  and  on  all 
sides  of  said  lands  has  made  it  plain  that 
the  said  land  is  underlaid  a  valuable 
and  extensive  deposit  of  oil-bearing  aand; 
thftt  the  proposed  and  begun  extraction  of 
oil  from  said  land  will  not  and  would  not 
irreparably  or  at  all  permanently  injure 
said  land  for  use  as  a  college  campua,  but 
that  It  will  enable  the  defendant  the  better 
to  carry  out  the  purposes  of  the  donor ;  that 
observation  of  the  course  of  oil  operations 
in  the  vicinity  shows  that  such  operations 
are  not  likely  to  continue  on  the  same 
ground  fnr  a  long  period;  that  by  the  extrac- 
tion of  the  oil  from  the  oil  sands  under  the 
land  in  question  it  is  proposed,  and  it  will  be 
poBsible,  to  pay  off  this  indebtedness,  and  to 
release  all  of  the  property  from  the  mort- 
gage lien,  and  to  procure  valuable  addition- 
al assets  for  the  maintenance  of  an  educa- 
tional institution  upon  the  premises;  that 
drilling  shows  that  the  oil  stratum  in  that 
region  dips  slightly  to  the  southward;  that 
eixperience  proves  that  in  oil-hearing  strata 
the  crude  oil  tends  to  drain  towards  pump- 
ing wells,  and  espedally  so  if  tha  strata  dip 
in  that  direction,  aa  in  this  ease,  and  tt  is 
very  probable  that  wells  to  the  southward  of 
the  lands  in  question  are  continually  drain- 
ing away  valuable  portions  of  the  oil  con- 
tained in  the  strato  under  the  lands  de- 
scribed in  the  bill  of  complaint;  that  on  the 
west  and  northwest,  and  adjacent  to  said 
lend,  wells  have  been  bored,  and  are  being 
continuously  pumped,  and  that  wells  are  be- 
ing bored  at  a  distance  of  about  80  feet  east- 
ward from  the  east  tine  of  said  lands.  It  is 
allegrd.  upon  information  and  belief,  that 
Complainants  have  no  lands  or  property  ly- 
ing near  to  or  anywhere  so  situated  with 
reference  to  the  lands  described  in  the  bill 
that  they  could  in  any  wise  be  affected  by 
any  particular  use  of  said  land.  A  copy  of 
the  deed  nf  conveyance  mentioned  in  the  bill 
of  complaint  is  attached  to  one  of  the  affi- 
davits. Prom  this  deed  it  appears  that  the 
grnnt  was  made  in  consideration  of  the  sum 
of  $1.  lawful  money  of  the  United  States  of 
America,  paid  by  the  party  of  the  second 
part  to  the  parties  of  the  nrst  part,  the  re- 
ceipt whereof  was  thereby  acknowledged, 
ana  that  th^  granted,  bargained,  sold,  and 
conveyed  the  real  property  in  controversy 
to  the  party  of  the  second  part.  The  ha- 
bendum clause  of  the  deed  is  as  follows: 
"To  have  and  to  hold,  all  and  singular,  the 
said  premises,  together  with  the  appurte- 
nances, unto  the  said  party  of  the  second 
part,  and  to  its  legal  successors,  forever." 
The  deed  recites  tnat:  "This  conveyance  is 
made  upon  the  express  conditions  and  for 
the  consideration  hereinafter  named,  to 
wit:  Virst.  That  said  laud  shall  be  devot- 
ed exduslvely  as  a  part  of  the  campus  of 
said  unirersityi  and  no  buildings  shall  be 
ML.  R.  A. 


erected  thereon  except  those  devoted  to  uni- 
versity purposes.  Second.  That  at  least 
one  buildinff,  costing  not  leas  than  ten  thou- 
sand dollars,  shall  be  erected  on  said  cam- 
pus and  completed  on  or  before  September 
Ist.  1887.  Third.  That  in  ease  of  abandon-  ! 
inent  of  aaid  premises  for  sudi  university  | 
at  any  time  before  January  let,  1804.  or  in  | 
case  of  the  nonuser  Uiereof,  or  in  cafe  said 
premises,  or  sny  part  thereof,  is  devoted 
to  purposes  other  than  as  above  specified, 
then  said  premises  shall  immediately  revert 
to  the  grantors  herein,  their  heirs,  executors, 
administrators  and  assigns;  the  intention 
being  that  the  reversion  herein  mentioned 
■aball  not  occur  after  January  Ist,  18M,  under 
any  circumstances."  Upon  the  hearing  the 
court  entered  an  into'locutory  order  grant- 
ing the  preliminary  injunction  prayed  for 
in  the  bill  of  complaint.  From  this  order 
the  defendants  prosecute  the  preaoit  ap- 
peal. 

Argued  before  Oilhert  and  Vorrow^  Cir- 
cuit Judges,  and  ffowJey,  District  Judge. 

MrAvrn,  Blekaell)  Gibson,  tt  Vnsk, 
and  T.  M.  Stewart)  for  appellants: 

Appellees  have  no  cause  of  action  for  in- 
function,  as  they  own  no  land  to  be  affected 
by  any  possible  use  that  may  be  made  of 
the  land  in  (question. 

The  restrictions  were  inserted  for  tfa^ 
benefit  "that  would  accrue  to  the  owners  of 
lands  in  the  vicinity."  But  the  complain- 
ants do  not  show  that  they  are  the  ownm 
of  any  of  the  said  lands,  and  it  is  affinna- 
tively  alleged  that  they  are  not. 

Co'^Rclitions  or  covenants  restricting  the 
use  of  lands  are  inserted  for  the  benefit  of 
grantors  and  their  heirs,  or  for  the  benefit 
of  holders  of  adjacent  lands. 

If  the  former,  right  to  enfiMW  the  restric- 
tion is  limited  to  the  time  of  continuance  <A 
ownership  of  some  part  of  the  lands  out  of 
which  the  granted  land  has  been  eaxved,  or 
to  which  Uie  scheme  of  improvemuit  cor- 
relates it. 

Sanborn  v.  Rioe,  129  Mass.  387;  Pari^r 
v,  yigMingalc,  6  Allen,  341,  83  Am.  Dec. 
O.*!*!;  Badger  v.  Boardman,  16  Gray,  MS; 
Sharp  V.  I^pea,  110  Mass.  381. 

Ownership  of  other  land  is  a  recognized 
jrtRs  qna  non  of  a  qualified,  enforcer  of  such 
restriction. 

Uano  V.  Bigtlom,  155  Maes.  341,  20  K.  E. 
629;  Barron  v.  Richard,  3  Edw.  Ch.  100; 
Master  v.  Hansard,  L.  R.  4  Ch.  Div.  724; 
Dana  v.  Wrnttoorth,  111  Mass.  203. 

Where  there  are  numerous  contributors  to 
a  charitable  fund,  '*the  contributors  can- 
not maintain  a  bill  to  correct  an  abuse  of 
the  fund  by  the  trustees,  unlaaa  thcgr  are  al- 
so eestuis  que  truwt.** 

Pen  v.  Tr.  733;  Ludlam  t.  Biqhee,  11  N. 
J.  Eq.  '342;  Clark  V.  Oliver,  fll  Vr.  421.  22 
S.  E.  175;  AaMciation  for  Relief  of  Rvaptet- 
able  Afjed  Indigent  Females  v.  Beekmam,  21 
Barb.  665;  Story,  Eq.  Jur.  1101. 

The  deed  itself  removed  all  restiictiow 
January  I,  1894. 

If  any  covenant  Is  contained  In  this  deed, 
it  is  only  by  implication,  and  audi  would 
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not,  in  aeraimte  ipeedi,  b*  •  rabject  for 

eosstructioo. 

Covenanta  artt  to  be  construed  as  nearly 
as  poasibi*  fiia  obvious  intentions  of  the 
parties,  vhidi  must  be  gathered  from  the 
whole  cMitext  of  the  instnunent,  intttpreted 
according  to  the  reasonable  sense  of  the 
words. 

Devliii.  Deeds,  882. 

Every  uncertainty  in  a  deed  Is  to  be  tak- 
en favorably  ftH*  the  grantee. 

Elphinstone,  Interpretataw  of  X>eed8,  M ; 
Devlin,  Deeds,  848. 

Restrictive  eovenants  Tebtive  to  the  use 
of  bnildings  are  to  be  construed  most  strict- 
ly against  the  covenant,  and,  unless  the  thing 
soD^t  to  be  enjoined  is  plainly  within  its 
provisions,  an  injunctioit  will  not  lie  in  en- 
forcemeot  thtrwt. 

Clark  y.Jammeg,  87  Hun.  215,  33  K.  Y. 
Supp.  1020;  Hutehinaott  v.  Vtrich,  US  HI. 
.136.  21  L.  n.  A.  393,  34  N.  E.  656;  Eok- 
imrt  T.  IrvM,  128  111.  682,  20  N.  E.  687. 

A  restriction  in  tbe  use  of  land  must  be 
made  with  a  due  r^^d  to  public  policy, 
aod  without  ai^  unlawful  restraint  of 
trader 

Whitney  v.  Union  B.  Co.  II  Gray,  35fl, 
71  Am.  De&  715;  Coudert  r.  Bayre,  48  N. 
3.  Gq.  386.  19  Atl.  190;  De  Gray  v.  JlTon- 
iMvth  Beach  Club  ffoMe  Co.  SO  N.  J.  Eq. 
■'SSa.  24  Atl.  388;  Saimbom  t.  Riee,  129 
Mass.  387. 

Fren  if  the  restrictions  were  oHgtnally 
valid  and  still  in  force,  the  discovery  of 
^reat  wealth  in  the  underlying  strata,  and, 
muph  more,  the  great  change  of  conditions 
mrrounding  the  land  in  question,  would 
warrant  equity  in  refusing  an  injunction. 

Conner  r.  New  York,  W.  8.  d  B.  R.  Co. 
120  N.  Y.  29.  23  N.  E.  083;  Beach,  Inj. 
474;  3  Vmn.  Eq.  Jnr.  1295,  note;  Cohtmbia 
CoUepe  T.  Thacher,  87  N.  Y.  311,  41  Am. 
Etep.  .m;  Willard  v.  Tayloe,  8  Wall.  557,  19 
L.  ed.  501:  1  Story,  Eq.  10th  ed.  750; 
EpiMopal  City  Miaaion  v.  Appleton,  117 
Mass.  fjandell  t.  Hamilton,  175  Pa. 

J2T.  34  T_  R.  A  227.  34  Atl.  866;  Amer- 
man  r.  Deane.  132  K.  Y  355,  30  N.  E.  741 ; 
Star  Bmrery  Co.  t.  Pritnaa,  163  HI.  652, 
\a  N.  E,  146 ;  Peahody  Beighta  Co.  v.  Wil- 
ton, 82  Md.  186,  36  L.  R.  A.  393.  32  Ai\. 
3.^9:  Jackaon  v.  iffteMMMm,  160  Mass.  400, 
31  N.  E.  691. 

land  devised  as  the  site  of  a  city  hospi- 
tal may  be  sold  and  the  proceeds  devot«l 
to  cnrreot  expeiues  of  the  hospital. 

Wenka  Eobaon,  160  Mass.  377.  ff  L.  R. 
A  147,  23  N.  E.  215;  Aity.  Oen.  t.  Middle- 
ton,  2  Ves.  Sr.  328;  Cook  r.  Duekenfield,  2 
Atk.  667;  Atty.  Cen.  FoundUng  Bospital, 
2  Vea.  Jr.  42. 

When  property  has  been  settled  upon  a 
charity,  and  lapse  of  time,  or  changes  in  the 
condition  of  the  property  or  in  the  circum- 
stances attending  it,  make  it  prudent  and 
beoefieial  to  the  charity  to  alien  tbe  prop- 
er^ snd  invest  the  proceeds  in  other  funds, 
a-  in  a  different  manner,  it  is  competent  for 
the  court  of  chancery  to  direct  such  sale 
and  investment,  taking  care  thai  no  dive^ 
<inn  of  the  gift  be  pennitted. 
MUR.*A. 


S  Am.  ft  Eng.  Enc.  law,  2d  ed.  p.  914; 
Stanley  v.  Colt,  5  Wall.  169,  18  L.  ed.  610; 
Hincklcy'a  Eatatti,  58  Cal.  457;  Re  John  C. 
Mercer  Rome  for  Diaahled  Clergymen,  162 
Pa.  232,  20  Atl.  731;  Americaii  Academy  of 
Arta  dc  Baewoea  t.  EarWird  College,  12 
Gray,  500. 

J/r.  JTobm  W.  Mftekell  for  appellees. 

Morrow,  Circuit  Judg^   dellTBred  tbe 

opinion  of  the  court: 

It  is  contended  by  the  appellants:  First. 
That  W  the  third  conditional  clause  of  the 
deed  of  Septembw  16,  1890,  the  title  of  the 
grantees  to  the  land  in  question  became  ab- 
solute and  free  from  all  limitations  and  re- 
strictions on  January  1,  1804,  when  the  pe- 
riod for  reversion  therein  provided  had  ex- 
pired. Second.  Assuming  that  the  restric- 
tion contained  in  the  first  conditional 
clause  of  the  deed  continued  as  a  limitation 
upon  the  use  of  the  land,  it  is  contended 
on  the  part  of  the  appellants  that  the  com- 
plainants cannot  enforce  the  restriction  in 
the  absence  df  a  showing  that  th«y  are  the 
owners  or  have  an  interest  in  land  for  the 
benefit  of  which  t'he  restriction  was  intend- 
ed by  the  grantors  and  provided  for  in  the 
deed. 

The  deed  recites  that  the  conveyance  is 
made  upon  the  "express  conditions"  and  for 
the  considerations  thereinafter  named. 
Then  follow  the  three  clausps  of  the  deed 
onntaining  these  "express  conditions." 
These  clauws  provide:  fl)  That  the  land 
conveyed  shall  be  devoted  exclusively  as  a 
part  of  the  campus  of  the  university,  and 
that  no  buililinffs  shall  be  erected  thereon 
except  those  devoted  to  university  purpos- 
es; (2)  that  at  least  one  building,  costing 
not  less  than  $10,000,  shall  be  erected  on 
Riid  campus  on  at  before  September  1, 
1RS7;  (3)  that  the  premises  described  in 
the  deed  shall  revert  to  the  grantors  if  aban- 
doned or  devoted  to  pnrposeo  other  than 
those  sperified  at  any  time  before  January  1, 
18fl4,  but  under  no  circumstances  is  a  for- 
feiture to  occur  after  that  date.  If  these 
three  clauses  be  construed  as  conditions, 
as  th«r  declared  to  be  in  the  deed,  and 
na  their  technical  terms  would  seem  to  Indi- 
cate, it  follows  as  a  T^iral  consequence  that 
the  title  to  the  land  became  abRoliite  in  the 
grantee  and  free  from  all  limitations  and 
restrictions  on  January  1,  1804.  The  con- 
sequence of  the  nonfiilfltment  of  a  condition 
is  the  forfeiture  of  the  estate.  2  Waahb. 
Beal  Prop.  3;  Woodruff  v.  Woodruff,  44  N. 
J.  Eq.  349.  363.  1  L.  R.  A.  380.  16  Atl.  4; 
Atlams  V.  Valentine,  33  Fed.  1;  Woodruff  v. 
Trenton  Water  Power  Co.  10  N.  J.  Eq.  489. 
nOA;  Epiacoval  City  Miaaion  Appleton. 
117  Mass.  326,  929;  Langley  v.  Chofixn,  134 
Mass.  82,  When,  therefore,  by  the  terms  of 
the  conveyance,  the  period  of  forfeiture  has 
passed,  the  condition  has  been  diacharfred, 
and  the  estate  is  no  longer  subject  to  its 
limitation  or  restriction.  1  Washb.  Real 
Prop.  Ath  ed.  96.  But  may  ft  not  have  been 
the  intration  of  the  grantors  in  this  con- 
veyance to  create  a  condition  in  the  third 
elause*  where  a  frafature  is  speciflollj  <^ 
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clared,  and  a  oovenant  running  with  the 
land  in  the  first  claiiae?  Conditions  are  not 
favored  in  law,  and  are  construed  strictly, 
because  th«y  tend  to  destroy  estates.  4 

Kent,  Com.  130;  Crone  t.  Byde  Park,  135 
Mass.  147;  McKclicay  v.  Seymour,  29  N.  J. 
U  321.  327;  Watterson  v.  Ory,  &  Ohio  C. 
O.  Ml;  Re  Wellington,  16  Pick.  87,  90,  26 
Am.  Dec.  631.  And  if  it  be  doubtful  wheth- 
or  a  clause  in  a  deed  be  a  covenant  or  a  con- 
dition, the  court  will  incline  against  the  lat- 
ter conatTuction.  4  Kent,  Com.  132; 
Orcme  V.  O'Vonnor,  18  R.  I.  66.  19  L.  R.  A. 
2(t2.  25  At!.  602;  Adama  v.  Valentine,  33 
Fed.  1. 

In  Post  V.  Weil,  115  N.  Y.  361,  366,  5  L. 
Tl.  A.  422,  22  N.  E.  145,  the  court  of  appeals 
of  New  York,  in  considering  whether  a  clause 
of  a  deed  should  be  construed  as  a  condition 
or  a  covenant,  said;  "Mere  words  should 
not  be,  and  have  not  usually  been,  deemed 
»uf!icient  to  constitute  a  condition,  and  to 
entail  the  consequences  of  forfeiture  of  an 
entate.  unless  from  the  proof  such  appears 
to  have  been  the  distinct  int^tion  of  the 
grantor  and  a  necessary  understanding  of 
the  parties  to  the  instrument.  Nor  should 
the  formal  arrangement  of  the  words  influ- 
ence ns  wholly  in  determining  what  the 
clause  was  inserted  to  accomplish ;  but  in 
this,  as  in  every  other  ca»e,  our  judgment 
should  be  guided  by  what  was  the  probable 
intention,  viewing  tiie  matter  in  the  light 
of  reason." 

Applying  this  rule  to  the  first  clause  of 
the  deed  vnier  consideration,  we  find  sudl- 
eient  reason  in  the  evMent  purpose  of  the 
conveyance  and  in  the  situation  of  the  par- 
ties, as  disclosed  the  surrounding  circum- 
stances, to  construe  this  clause  separately, 
not  as  a  condition,  but  as  a  covenant. 
What,  then,  is  the  remedy  for  the  nonfulflil- 
ment  of  a  covenant?  The  delinquent  par- 
ty must  respond  in  damages;  but  a  court 
of  equity  can  in  a  proper  case  enforce  the 
spooiAe  performance  of  a  covenant  of  this 
<>haracter.  3  Pom.  Eq.  Jur.  S  1342;  Wood- 
niff  T.  Woodruff,  44  N.  J.  Eq.  349,  1  L.  R. 
,\.  3H0.  16  Atl.  4. 

Tliis  brings  us  to  the  connideration  of  the 
question  whether,  in  prnceedinois  by  injune* 
tion  to  enforce  the  specific  performance  of  a 
mn'enant,  it  is  necessary  for  the  complain- 
ant to  show  that  he  is  benefleially  interest- 
ed in  the  performance  of  the  covenant.  The 
general  rule  is  that  the  complainant  is  not 
entitled  to  an  iniunetion  in  any  case  unless 
it  is  shown  that  he  has  some  vested  right  or 
interest  that  will  sufTer  irreparable  injury 
from  the  act  which  he  seeks  to  restrain. 
Itt-anch  Tump.  Go.  v.  Tuba  County  Supers. 
13  Cal.  190;  Bank  of  California  v.  Fresno 
Canal  Irrig.  Co.  S3  Cal.  201,  203;  Tiew 
York  V.  Uapea,  6  Johns.  Oh.  46;  High,  Inj. 
3d  ed.  t  0.  But-there  is  a  distinction  to  be 
observed,  in  enforcing  covenants,  between  a 
case  where  the  complainant  sedcs  to  prevent 
or  aliate  a  nuisance,  and  a  case  where  the 
complainant  has  an  interest  or  title  to  real 
estate,  in  favor  of  which  there  is  a  covenant 
securing  a  privilege  or  right  binding  in 
equity.  In  the  latter  case  it  is  said  that 
64  L.  R.  A. 


the  covenantee  baa  the  right  to  have  the  ac- 
tual enjoyment  of  his  property  tnodo  et 
forma,  in  accordance  with  the  stipulation  in 
that  behalf,  and  that  it  is  nd  answer  to  say 
that  the  act  complained  of  will  inflict  no 
injury  upon  him.  2  High,  Inj.  }  1153;  1 
Beach,  Inj.  {  480;  Kirkpatrick  v.  Pcskine, 
24  N.  J.  Eq.  216.  But  in  such  case  it  is 
clear  that  the  complainant  must  show  that 
he  has  some  interest  or  title  in  the  land  to 
be  protected.  This  rif^t  or  interest  is  the 
very  foundation  of  his  action.  He  mu't 
show  that  he  is  the  owner  of  or  has  an  in- 
terest in  the  premises  in  favor  of  which  the 
benefit  or  privilege  has  been  created;  other- 
wise, he  has  no  interest  in  the  covenant  and 
is  ft  mere  intruder. 

In  Parker  v.  Nightingale,  S  Allen.  341.  83 
Am.  Dee.  632,  the  suit  was  brought  the 
plaintiff  in  behalf  of  himself  and  eleven  oth- 
ers, each  the  owner  of  a  dwelling  house  and 
lot  on  a  certain  street  in  Boston,  to  restrain 
the  defendant  Nightingale,  another  house 
and  lot  owner  on  the  same  street,  from  con- 
verting his  dwelling  house  into  a  restaur- 
ant. The  bill  set  forth  that,  before  the  erec- 
tion of  the  said  dwelling  houses,  the  land 
upon  and  adjoininff  tne  street  designated  be- 
longed to  one  Hayward;  that  upon  his  de- 
cease his  heirs  agreed  among  themselves 
that  the  land  should  be  divided  into  house 
lota,  and.  when  conveyed,  the  grantee 
should  take  subject  to  the  condition  that  no  i 
buildings  should  be  erected  thereon  eaioept  \ 
for  dwelling  houses.  A  lot  waa  conve^'ed  to 
the  defendant  upon  such  oonditinn.  Defend- 
ant leased  the  pronlsea  to  another,  who  hid 
taken  steps  to  convert  the  dwelling  house 
into  a  restaurant.  Plaintiffs  soueht  an  in- 
junction against  such  use  of  tne  T>remi*«, 
The  court,  throuuh  Bipt-Iow.  Ch.  J.,  caid: 
"A  court  of  chancery  will  recognise  and  en- 
force agreements  concerning  the  occmation 
and  mode  of  use  of  real  estate,  althoucb 
they  are  not  expressed  with  technical  ami- 
racy,  ns  exeentinna  or  reservations  out  of 
a  grant  not  binding  an  covenants  real  mn- 
ninc  with  the  land.  Nor  is  it  at  all  mate- 
rial that  such  stipulations  should  be  bind- 
ing at  law.  or  that  any  privity  of  e<tate 
should  subsist  between  parties,  in  order  tfl 
render  them  obligatory,  and  to  warrant 
enuitable  relief  in  case  of  their  infraction. 
A  covenant,  thoiurh  in  gross  at  law.  wmt 
nevertheless  be  binding  in  eouity.  evrn  to  i 
the  extent  of  fastening  a  servitude  or  esse-  | 
ment  on  real  property,  or  of  seourimr  to  the 
owner  of  one  parcel  of  land  a  privilege,  or. 
as  it  is  sometimes  called,  'a  ri^bt  to  in 
amenity,'  in  the  use  of  an  adjoining  parcel 
by  which  his  own  estate  may  be  enhanced  in 
'value  or  rendered  more  agreeable  as  a  place 
of  residence."  After  a  further  statanent 
of  the  principles  involved,  it  waa  held  that 
the  plaintiffs  were  entitled  to  eqnitaUe  re- 
lief in  the  enforcement  of  the  restriction 
contained  in  the  conveyance  to  the  defend- 
ant, as  owners  of  the  estates  for  whose  bene- 
fit the  restrictjon  waa  originally  designed; 
that  the  purpose  of  the  restriction  was  to 
secure  to  each  estate  the  benefit  or  advan- 
tage which  would  arise  from  the  specific 
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Diode  in  which  the  adjoining  premises  were 
to  be  improved  and  occupied  giving  a  right 
or  privilege  of  amenity  in  each  lot  within 
the  restriction  to  the  owners  ol  all  the  oUier 
lots  within  the  designated  limits.  The 
question  arose  in  this  case  whether  the 
original  grantors  were  not  necessary  parties 
to  the  proceedings.  Upon  thlb  queetion  the 
court  said :  "In  strictness,  perhaps,  the 
right  or  interest  created  by  the  restrictions, 
being  a  qualification  of  the  fee,  did  not  pass 
out  of  the  original  grantors,  and  now  re- 
mains vested  in  them  or  their  heirs.  But,  if 
flo.  th^  hold  it  01^7  as  a  dry  trust,  in 
which  thqr  have  no  beneficial  use  or  enitrr- 
ment,  the  entire  usufruct  being  in  their 
•^untees  and  their  assigns  now  holding  the 
estates,  for  whose  use  and  benefit  it  was  in- 
tended. Such  heine  the  case,  then  the  lat- 
ter are  proper  parties  to  enforce  the  restric- 
tion, and  the  former,  not  having  any  pres- 
ent interest  in  it,  necid  not  be  parties  to  the 
proceeding.** 

This  is  the  precise  question  in  the  present 
ense.  and  determines  that  the  complainant, 
having  no  present  interest  in  the  enforce- 
ment of  the  covenant  under  consideration, 
has  no  right  of  action  against  the  defend- 
nnts. 

In  Banbom  v.  Rice,  129  Mass.  387,  3Q6, 
there  was  a  bill  to  enforce  certain  restric- 
tinns  contained  in  conv^ances  1^  a  common 
israiAoT.  Concerning* such  a  restriction  the 
court  said:  "It  often  happens  that  owners 
of  land,  which  they  design  to  put  into  mar- 
ket in  lots  for  dwelling  houses,  insert  in  the 
deods  of  the  several  lots  a  uniform  set  of  re- 
strictions as  to  the  purposes  for  which  the 
land  may  be  used,  and  as  to  the  portions  of 
it  which  may  be  covered  by  buildings.  So 
fRF  as  these  restrictions  are  reasonable  in 
their  character,  they  are  upheld  and  enforced 
lyy  courts  of  equity  in  favor  of  the  original 
owner,  so  long  as  he  continues  to  own  any 
part  of  the  tract  for  the  benefit  of  which 
the  restrictions  were  created,  as  well  as  in 
fnvnr  of  the  owner  of  any  one  of  the  lots 
into  which  the  tract  was  divided,  and  against 
t  he  OMmer  of  any  of  the  lots  who  attempts 
to  pet  the  restrictions  at  naught." 

In  Clark  v.  Martin,  49  Pa.  289,  each  gran- 
too  of  adjoining  lots  had  covenanted  not  to 
Tiiiild  on  the  rear  portion  of  his  premises 
rt*>ove  a  certain  height.    The  complainant 
Tiad  become  the  purchaser  of  a  lot  adjoin- 
ing that  which  the  defendant  had  bought, 
niiliject  to  the  condition,  and  it  was  held 
t  hat  be  was  entitled  to  an  injnnetion  against 
n   violatifm  of  the  covenant  on  the  groimd 
t  )iat  the  condition  was  imposed  for  the  bene- 
fit   of  such  adjoining  lot.   The  court  de- 
clared it  to  be  plain  "that  the  duty  created 
hy   the  condiUon  and  restriction  is  n  duty 
to   the  owner  of  the  adjoining  lot,  whoever 
Yifi    might  be."    In  Watroua  v.  Allen,  57 
■\rich.  362,  58  Ain.  Rep.  363,  24  N.  W.  104, 
ttie  grantor  convened  premises  with  the  con- 
<ii€ion  that,  if  spiritaous  or  intoxicating  li- 
<jnors  should  be  sold  or  kept  for  sale  on  the 
gTtLtiteA  premises,  the  title  to  the  premises 
fkliould  revert  to  and  vest  in  the  grantor,  his 
hein    and    masigns.    The    oonditiiHi  was 
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treated  as  a  covenant,  and  enforced  by  in- 
junction in  favor  of  the  assignee  oi  the 
grantor,  on  the  ground  that  the  restriction 
was  inserted  in  the  deed  for  the  benefit  of 
the  grantor  as  the  owner  of  the  land  and 
of  lots  in  the  vicinity  contiguous  to  the 
granted  premises,  and  that  whatever  rights, 
interests,  and  benefits  the  grantor  had  by 
virtue  of  the  restriction  Iwlonged  to  the 
complainant.  In  Whitney  v.  Union  R.  Co. 
11  Gray,  359,  71  Am.  Dec.  715,  it  was  held 
that  plaintiff's  right  to  equitable  relief  in 
the  enforcement  of  a  restriction  as  to  the 
use  of  certain  premises  was  because  she  was 
the  owaer  and  occupier  of  a  part  of  the  es- 
tate for  the  benefit  and  advantage  of  which 
the  resbiction  was  imposed,  and  therefore 
had  a  present  right  and  interest  in  its  en- 
forcement. In  Qravea  t.  Deterling,  120  N. 
Y.  447,  24  N.  E.  655,  the  plaintiffs  »ought 
to  recover  possession  of  certain  property  up- 
on the  ground  that  the  abandonment  of  its 
use  as  a  park  worked  a  forfeiture,  and  that 
they,  as  heirs  of  iJie  grantor,  were  entitled 
to  Uie  reversionary  title.  The  court  con- 
strued the  restriction  in  the  deed  of  convey- 
ance as  securing  a  benefit  of  the  grantors 
and  their  heirs  by  way  of  forfeiture  or  re- 
version, and  that  as  the  whole  title  to  the 
park  and  the  contiguous  lots  passed  fr<Hn 
plaintiff's  ancestor  in  his  lifetime,  they  in- 
herited no  right  to  either,  and,  having  title 
to  neither  the  park  nor  to  any  land  for  the 
benefit  of  which  the  park  was  created,  they 
had  no  foundation  upon  which  to  base  an 
action. 

In  these  and  other  eases  that  might  be 
cited,  where  the  complainant  has  main- 
tained his  right  to  the  remedy  by  injunc- 
tion, he  has  shown  that  he  had  some  inter- 
ent  or  estate  to  protect  for  the  benefit  of 
which  the  covenant  had  been  created.  In 
the  last  case  cited,  the  complainants  failing 
to  show  such  an  interest,  the  complaint  was 
dismissed  upon  the  ground  that  the  com- 
plntnsnts  had  no  right  or  interest  upon 
which  an  action  could  be  founded.  And  in 
reason  and  principle  this  must  be  the  rule 
upon  the  subject.  In  geno'al  tmns,  the 
benefit  of  a  condition  in  a  grant  is  reserved 
to  the  grantor  and  his  heirs  without  rward 
to  the  ownership  of  other  property ;  out, 
where  the  grant  contains  a  restriction  in 
the  nature  of  a  covenant  that  has  relation 
to  a  benefit  to  adjoining  property,  the  re- 
striction can  only  be  enforced  in  favor  of 
the  title  to  such  adjoining  property. 

In  the  case  at  bar  it  is  alleged  in  the  bill 
that  complainants  and  others  were  the  own- 
ers of  lai^  tracts  of  land  adjoining  the  city 
of  Los  Angeles,  including  the  land  in  ques- 
tion; that  represratatives  of  the  proposed 
university  urged  upon  the  complainants  the 
donation  of  a  tract  of  land  for  part  of  the 
campus  of  the  university,  setting  forth  the 
many  benefits  that  would  accrue  to  the  own- 
ers of  land  in  the  vicinity  of  such  an  insti- 
tution, in  drives,  walks,  trees,  shrubs,  and 
flowers,  college  buildings,  residences  for 
professors,  and  in  the  many  sales  of  lots  of 
land  that  would  be  made  to  those  preferring 
homes  amid  refinement  and  culture  where 


868 


UnTSD  Statbs  OntcuTT  Codbt  or  Atpkua 


their  children  could  have  the  ndvantageB  of 
■  Christian  education;  and  in  furtherance  of 
aueh  plans,  and  to  asaiet  in  the  establish- 
ment of  said  univmity,  many  subscriptions 
of  money  and  land  were  thus  solicited  and 
reoejved  from  the  ownors  of  land  in  the 
einity  of  said  campus,  and  to  this  purpose 
complainants  and  others,  relying  upon  these 
representations,  agreed  to  subscribe  and  did 
subscribe,  as  a  gift,  the  land  in  question,  to 
he  used  exclusively  as  a  campus  for  said 
proposed  uniTersity.  But  the  complain- 
ants do  not  riiDw  in  thnr  bill,  and  it  is  not 
shown  by  affidavit  or  otherwise,  that  they 
are  now  the  owners  of  or  have  any  interest 
in  any  lands  in  the  vicinity  of  the  univer- 
sity buildings  or  the  campus  connected 
therewith,  but,  on  the  contrary,  it  is  averred 
apoa  information  and  belief,  in  one  of  the 
affldaTita,  that  the  complainants  have  no 
such  interest.  The  inference  is,  therefore, 
that  the  complainants  are  not  in  any  way 
intorested  in  the  benefit  arising  from  the 
rettrietion  or  limitation  placed  upon  tiw 


granted  estate  by  the  terms  of  the  coveoast 
contained  in  the  deed,  and  that  the  oom- 
plainanta  will  not  be  damaged  by  the  fail- 
ure of  the  defendants  to  comply  with  the 
terms  of  the  covenant.  Thqr  are  therefwe 
not  in  a  position  to  maintain  this  action. 
We  are  of  the  further  opinion  that  it  doe« 
not  appear  tliat  the  proposed  explorations 
for  oil  on  the  land  in  question  will  be  a 
substantial  violation  of  tne  restriction  con- 
tained in  the  covenant  under  consideration. 
The  educational  institution  now  upon  the 
premises  is  to  be  otmtlnued,  and  the  proposrd 
operations  upon  the  tract  of  land  now  in 
use  as  a  campus  will  probably  be  of  a  tem- 
porary character.  ITie  general  purpose  of 
the  original  grant  will  not  be  d«feat«d.  but 
may  he  materially  advanced  in  the  pecnni- 
nry  results  to  be  derived  from  the  develop- 
ment of  the  wealth  supposed  to  be  under  the 
surface  of  the  land. 

The  intet'looutory  decree  trill  tkenfon  U 
reveraedt  and  the  bill  diamisaed. 
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Knox  GIBSON,  Appt., 

V. 

Town  of  HARRISON. 


.Arfc.. 


1>  Uwd^p  utmtmtnry  •ntliarltT'  to  pre- 
▼emt  tke  rflnalBK  mt  l«*Ke  of  doira>  a 

municipal  corporation  may  exact  a  fee  ot 
91.00  for  tbe  privilege  of  keeping  a  dog,  and 
in  case  of  ita  nonpayment  Impose  a  floo  upon 
the  owner  and  provide  tor  the  kUllng  of  the 
dos. 

S.  A  atatement  In  «v  aarreed  atatement 
of  facta  In  a  proceeding  for  violation  of  an 
ordinance  resnlatlns  the  keeping  of  dogs, 
that  the  anm  exacted  for  the  privilege  of  ke«p- 
Inir  them  la  intended  as  a  tax  for  revenne.  Is 
not  biDdlns  on  the  eonrta  where  the  ordinance 
AowB  that  It  la  a  ll<»nse  fee. 

(June  15,  1901.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Urcuit  Court  for  Boone  County 
affirming  a  conviction  by  the  mayor  of  the 
town  of  Harrison  for  failure  to  comply  with 
an  ordinance  fixing  a  tax  on  dogs.  A/- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Me$sn.  jr.  W.  Story  and  B.  B.  Hndglsa, 

for  appellant: 

The  ordinance  under  which  appellant  is 
prosecuted  violates  %  11,  art,  16,  of  the  Con- 
stitution'of  this  state  in  that  it  does  not 
distinctly  state  the  object  for  which  it  seeks 
to  imp<Me  the  tax. 

The  dtizen  must  be  distinctly  advised  fey 

Note. — For  ordinance  providing  for  the  aum- 
marr  destruction  of  doga  found  running  at 
large,  see.  In  this  series,  llageratown  v.  Wltmer 
(Md.>  3&  L.  R.  A.  649,  and  cases  In  not«  on 
page  A74 ;  also  Walker  v.  Towie  find.)  68  L.  H. 
A.  74». 
ML.B.  A. 


the  ordinance  or  the  law,  as  to  the  purpose 
for  which  h6  is  required  to  pay  the  tax. 

Vance  v.  Little  Rock,  30  Ark.  435. 

The  appellee  had  no  inherent  power  to 
levy  taxes,  and  could  only  levy  such  as  the 
legislature  has  plainly  authorized  it  to  levy. 

Ibid.;  Ft.  Bmith  d  V.  Bridge  Co.  v.  flaif- 
JHns,  54  Ark.  500,  12  L.  R.  A.  487,  1ft  S.  W. 
.565;  Bagte  v.  Beard,  88  Ark.  497;  Ooaley. 
Taxn.  2d  ed.  678. 

The  dog  is  property,  and  now  has  such  in- 
trinsic and  market  value  as  renders  him 
easily  the  subject  of  ad  valorem  taxation, 
as  other  personal  property  is  taxed ;  and  the 
ordinsnce  violates  art.  16,  S  5  of  the  Con- 
Btitntion. 

f^i.  Louia  8.  W.  R.  Co,  v.  fifan/Seld.  63  Ark. 
643,  37  L.  R.  A.  659,  40  8.  W.  126;  JTttUaljr 
V.  People,  86  N.  Y.  366;  St.  louia,  A.  A  T, 

R.  Co.  V.  Bauks,  78  Tex.  300,  11  L.  R.  i. 
383.  14  S.  W.  691;  Lynn  v.  atale,  33  Tei. 
Crim.  Rep.  153,  26  S.  W.  779;  Citigenf'  Rap- 
id Travsit  Co.  v.  Dew,  100  Tenn.  317,  40  L.  R. 
A.  618,  46  S.  W.  790;  WaahiHgton  v.  Ueigt. 
I  MacArtbnr.  63;  Cranston  v.  Auguata,  61 
Qa.  573. 

Under  the  ordinance  in  question  tbe  owner 
of  a  dog,  though  he  keeps  him  muzEled  and 
securely  confined  in  his  kennel  upon  his  ona 
premises,  is  subject  to  fine  and  impriaonment 
for  the  nonpayment  of  the  tax  impoeed:  and 
the  faithful  guard  dog  that  never  leaves  bis 
poet  of  duty  liay  or  night,  that  needn  no  rpt!- 
ulation,  must  be  ruthleasly  taken  from  his 
own  kennel  and  shot  to  death  without  due 
process  of  law,  if  hia  owner  is  absent,  and 

For  ordinance  making  a  dog  liable  to  be 
killed  by  any  person  unless  r^stered  and  (ol- 
Isred,  see.  In  tbis  series,  Jenkins  v.  Ballantyae 
(Utflh)  16  L.  R.  A.  689. 

For  property  rights  In  dogs,  see  Orstaasi  v. 
Smith  (tia.)  40  L.  R.  A.  SOS,  and  note. 
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no  0118  Ifl  left  to  answer  for  him.  Thia  is 
unwarranted  invasion  of  the  rights  of  prop- 
erty, 

St.  LouU  S.  W.  R.  Co.  T.  Stanfield,  63 
Ark.  643,  37  L.  R.  A.  659,  40  S.  W.  126; 
Mulltily  V.  People,  86  N.  Y.  365;  Lynn  V. 
atate,  33  Tex.  Grim.  Rep.  163,  S.  W.  778; 
Ciiizena'  Rapid  Transit  Co.  v.  Deto,  100  Tenn. 
317.  40  L.  R.  A.  618,  45  S.  W.  790;  Wathing- 
tOH  T,  Meiga,  1  MacArth,  63;  Oran$ton  T. 
Augusta,  61  Ga.  673. 

If  this  court  could  disregard  the  agreed 
facts  aa  to  the  intent  and  purpose  of  the  or- 
dinance, and  should  find  that  the  ordinance 
was  a  valid  police  regulation,  and  not  a 
measure  to  raise  revenue,  then  we  contend  it- 
would  still  be  void  because  it  is  shown  that 
the  amount  charged  is  greatly  in  excess  of 
what  is  necessary. 

Taj/lor  V.  Pine  Bluff,  34  Ark.  603;  Ft. 
Smith  V.  Avers,  43  Ark.  82;  Fayetteville  t. 
Carter,  62  Ark.  301.  6  L.  R.  A.  509,  12  S.  W. 
573. 

Messrs.  Cramp  A  Balleyt  for  appellee: 

Uniformity  of  taxation  applies  to  state 
taxation  only. 

Washington  r.  State,  13  Ark.  768;  Baker 
V.  State,  44  Ark.  137 ;  Little  Rook  r.  Prather, 
46  Ark.  478. 

If  this  ordinance  Is  an  exereise  of  the  po- 
lice power  of  the  state  it  Is  not  unconstitu- 
tional. 

Carthage  v.  Rhodes,  101  Mo.  175,  9  L.  R. 
A.  352,  14  £.  W.  181;  BenteU  v.  Neui  Orleans 
<fi  O.  R.  Co.  166  U.  8.  698.  41  L.  ed.  1169, 17 
Sup.  Ct.  Rep.  693;  Cole  r.  Ball,  103  III.  SO; 
State  T.  Doe,  79  Ind.  0,  41  Am.  Rep.  609; 
Mitchell  V.  Williama,  27  Ind.  62;  State  t. 
Gomnall,  27  Ind.  120;  Com.  v.  Markham,  7 
Bush,  487  ;  Van  Horn  v.  People,  46  Mich.  183, 
41  Am.  Rep.  ISO,  9  N.  W.  246;  Hendrie  v. 
Kalthoff,  48  Mich.  300.  12  N.  W.  191 ;  Moio- 
ery  V.  Balishury,  82  N.  C.  175;  Hoist  v.  Roe, 
30  Ohio  St.  340,  48  Am.  Rep.  469 ;  Em  parte 
Cooper,  3  Tex.  App.  489,  30  Am.  Rg>.  152; 
.femison  v,  Bouthipeatem  R.  Co.  75  Ga.  444, 
.■»8  Am.  Rep.  476;  Cooley,  Taxn.  2d  ed.  JOO, 
»01,  602.  note  6;  Citieens^  Rapid  Tmnsit  Co. 
V.  Deto,  100  Tenn.  317,  40  L.  R.  A.  620.  46  S. 
W.  790. 

The  amount  of  the  tax  is  reasonable. 
Sentell  y.  Vevo  Orleans  A  0.  R.  Co.  166  U. 
S.  698,  41  L.  ed.  1109,  17  Sup.  Ct.  Rep.  693; 
C7om.  V.  Markhean,  7  Bush,  487 ;  Fayetteville 
V.  Carter,  52  Ark.  301,  6  L.  R.  A.  509,  12  S. 
W.  573;  Arkadelphia  Lumher  Co.  v.  Arka- 
Helphia,  56  Ark.  374,  19  S.  W.  1053. 

If  the  court  should  think  this  ordinance 
».n  exercise  of  taxing  power,  still  we  think 
\t,  is  valid. 

Carthage  v.  Rhodes,  101  Mo.  175,  9  L.  R. 
.V.  362,  14  S.  W.  181;  8enteU  v.  Vew  Orleans 
«£  C.  R.  Co.  166  U.  S.  699.  41  L.  ed.  1170,  17 
^>up.  Ct.  Rep.  693;  State  v.  Doe,  70  Ind.  9, 
41  Am.  Ren.  609;  Jemison  v.  Southtrestem 
IZ.  Co.  75  Ga.  444,  58  Am.  Rep.  476;  Cooley, 
'r«>n.  2d  ed.  4-6;  lAtlle  Rock  v.  Prather,  48 
.Vrk.  477;  Morey  v.  Brown,  42  N.  H.  373; 
.mnkins  V.  Ballantyne,  8  Utah,  245,  16  L.  R. 
.\  .  P«n.  3ft  I*"**.  760:  Btate  ea  rel.  Curtis  v. 
Topeka,  36  Kan.  7^  60  Am.  Rep.  620,  12, 

310. 
o4  X..R.A. 


Battle,  J,,  delivered  the  opinion  of  tho 

court: 

On  the  1st  day  of  August,  1900,  Knox  Gib- 
son was  arrested,  under  a  warrant  issued  by 
the  mayor  of  the  incorporated  town  of  Har- 
rison, for  failing  to  pay  a  tax  on  a  dog  owned 
by  him  for  the  year  1900,  after  lawful  de- 
mand for  the  tax.  He  was  carried  before 
the  mayor,  tried,  convicted,  fined  $5.  and 
ordered  to  jail,  or  to  be  worked  on  the  streets 
of  Harrison  uutil  discharg^  in  due  course 
of  law,  in  default  of  the  payment  of  the 
fine  and  costs.  He  appealcHl  to  the  Boone 
circuit  court,  where  he  was  tried  by  the  court 
sitting  as  a  jury,  convicted,  and  fined  in  the 
sum  of  $5.    He  has  appealed  to  this  court. 

His  offense  consisted  m  a  violation  of  the 
ordinances  of  the  incorporated  town  oi  Har- 
rison in  respect  to  dogs. 

On  the  10th  day  of  May,  1899,  an  or- 
dinance of  the  town  was  published,  which  is 
as  follows; 

"An  Ordinance  to  Tax  Dogs  in  the  Incorpor- 
ated Town  of  Harrison,  Arkansas. 
"There  shall  be  collected  on  every  dc^ 
owned  and  kept  in  the  town  of  Harrison,  over 
the  age  of  six  mtmths,  a  tax  of  91.60  per  uk- 
num;  the  TMr  therefor  ending  D^-ember 
3Iet. 

"Every  person  owning  or  keeping  such  dog 
shall  apply  to  the  recorder  of  said  town,  and 
on  payment  of  the  sum  of  $1.50  shall  receive 
a  receipt  for  said  sum,  and  shall  be  fur- 
nished with  a  collar  and  a  tag  showing  that 
said  sum  has  been  paid. 

"Every  person  keeping  a  dog  or  dogs  sub- 
ject to  this  tax  in  said  town  of  Harrison, 
without  paying  such  tax,  shall  be  subject  to 
a  fine  of  not  leas  than  95:  provided,  that  no 
person  shall  incur  this  penalty  unUl  five 
days  after  they  have  been  notified  by  the 
town  marshal  of  their  liability  to  pay  said 
tax,  and  a  failure  thereafter  to  pay  the 
same." 

This  ordinance  was  amended  \iy  OTdinanee 

published  June  14,  1890,  as  follows: 

"That  where  dogs  are  found  about  prem- 
ises in  said  incorporation  on  which  no  tax 
has  been  paid  as  required  by  said  ordinance 
that  it  shall  be  the  duty  of  the  marshal  of 
said  incorporated  town  of  Harrison  to  verb- 
ally notify  the  person'in  charge  of  the  prem- 
ises to  come  forward  within  three  days  and 
pay  said  tax.  and  unless  said  person  charged 
of  said  premises  shall  disclaim  any  owner- 
ship in  said  dog  by  himself  or  any  member 
of  his  family  when  so  notified,  or  shall  fail 
for  three  days  after  said  notification  to  pay 
tax  on  said  dog,  he  shall  be  guilty  of  a  vio- 
lation of  this  ordinance,  and  punishable  as 
provided  by  said  original  ordinance. 

"Be  it  further  onUined  that,  if  the  owner 
of  said  premises  or  person  in  charfne  thereof 
shall  disclaim  any  interest  in  said  dog  or 
claim  thereto  by  himself  or  any  member  of 
his  family  when  notified  by  said  marshal, 
then  it  shall  be  the  duty  of  the  marshal  to 
employ  some  competent  person  who  will  take 
charge  of  said  dog  and  keep  him  in  some  con- 
venient place  in  the  town  of  Harrison  for 
the  period  of  twenty-four  hours,  an^i  if  dur- 
ing that  time  no  person  will  pay  the  tax  on 
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said  dog,  then  it  shall  be  the  duty  of  the 
person  so  employed  to  kill  said  dog,  and  re- 
move hia  carcass  beyond  the  limits  of  said 
town. 

"Be  it  further  ordained,  that  it  shall  be 
the  duty  of  the  said  marshal  to  contract 
with  said  person  on  the  best  and  most  rea- 
Mnable  terms  that  he  can  with  reference  to 
said  impounding  and  killing  said  dogs  at  not 
exceeding  50  cents  per  head.** 

The  ordinance  was  further  ftmended  in 
June,  1900,  as  follows: 

"Be  it  ordained  by  the  town  council  of  the 
incorporated  town  of  Harrison,  that: 

"Sec.  1.  It  shall  be  the  duty  of  the  record- 
er  of  said  town  to  procure  the  proper  num- 
ber of  tags  and  collars  for  the  dogs  subject 
to  taxation  in  said  town,  and  that  he  shall 
furnish  the  same  to  all  who  apply  on  or  be- 
fore the  Ist  day  of  July,  1900,  for  such  tag 
and  collars,  at  and  for  the  sum  of  $1,  for 
each  dog  subject  to  tax  in  said  town.  After 
the  said  Ist  day  of  J^ly  all  persons  shall  be 
liable  to  pay  the  full  amount  of  tax  required 
1^  the  original  ordinance,  to  wit,  $1.50  for 
each  dog  subject  to  tax:  provided,  that 
Where  a  dog  is  bronght  Into  town  or  be- 
comes of  the  age  for  which  tax  is  required 
After  the  said  1st  day  of  July,  1900. 
he  shall  have  fifteen  days  after  said 
do^  becomes  subject  to  taxation  in 
which  to  pay  the  said  {1.00,  and 
fiiiting  to  pay  in  said  time  he  shall  be 
required  to  pay  said  sum  of  $1.50. 

''Sec  8.  That  the  marshal  shall,  by  and 
with  t^e  consent  of  the  mayor,  appoint  some 
suitable  person  to  collect  the  tax  from  those 
who  fail  to  procure  from  the  recorder  the 
tag  and  collar  aforesaid,  or  to  take  charge 
of  and  kill  or  otherwise  dispose  of  said  dog, 
for  which  he  shall  be  allowed  the  sum  of  SO 
cents  for  each  tax  so  collected  or  each  dog  so' 
killed  or  disposed  of  according  to  said  or- 
dinance." 

Hie  only  evidence  adduoed  In  the  trial  of 
this  cause  in  the  circuit  court  was  the  fore- 

Sing  ordinances  and  an  agreed  statement  of 
:!ts  as  follows: 

"Toum  of  HarrUon  r.  Know  Oih$on.  It 
ts  hereby  agreed  between  the  attorneys  for 
the  plaintiff  and  the  attorneys  for  the  de- 
fendant that  at  and  before  the  issuance  of 
the  warrant  of  arrest  in  this  ease  by  the 
mayor  of  the  incorporated  town  that  the 
said  Knox  Gibson  owned  and  kept  in  the 
limits  of  the  town  of  Harrison  a  dog  over 
six  months  of  age ;  that  he  bad  failed  to  pay 
the  tax  provided  for  in  the  ordinance  of  said 
town;  that  he  failed  to  pay  the  same  on  or 
before  the  1st  day  of  July,  1900;  that  be  had 
been  verbally  notified  for  more  than  three 
days  to  come  forward  and  pay  the  tax  on 
said  dc^,  which  ha  had  failed  and  refused  to 
do. 

*^t  is  further  agreed  that  the  ordinance  Is 
intended  to  tax  for  revenue,  and  not  to  r^u- 
late  the  running  at  large  of  dogs;  that  the 
expense  of  procuring  the  collar  and  the  tag 
thereon  would  not  eauieed  the  sum  of  20 
cents." 

There  is  a  discrepancy  between  the  or- 
dinances and  the  agreed  statonent  of  facts.  In 
ML.  R.A. 


the  agreed  statement  of  facts  it  is  stated  tbtt 
the  ordinances  were  intended  to  tax  for  rere- 
Hue,  and  not  to  regulate  the  running  at  large 
of  do^,  and  the  ordinances  show  that  they 
were  intended  to  re^;ulate,  and  that  the  $1.50 
or  $1  was  imposed  as  a  fee  for  the  privilege 
of  keeping  a  dog.  This  fee  was  not  to  be  col- 
lected as  a  tax.  If  the  owner  failed  to  pay 
it  after  demand,  he  was  subject  to  a  fine  of 
not  less  thsJi  $5.  Upon  payment  of  the  fee 
he  was  fumiebed  with  a  receipt  for  the  ssmr. 
and  a  collar  and  tag,  which  was,  manifestiT, 
intended  to  be  woru  by  the  dog.  It  is  made 
the  duty  of  the  marshal  of  the  town,  upon 
finding  a  dog  upon  any  premises  within  th^ 
coi-porate  limits,  for  the  keeping  of  which  &» 
fee  has  been  paid,  to  notify  the  person  in 
charge  of  the  premises  to  pay  the  tax;  and 
such  perscm,  unless  he,  for  himself  and  even- 
member  of  hia  family,  disclaims  ownership 
of  the  dog,  or  pays  the  fee  for  keeping  him. 
is  puuisbable  as  provided  by  the  ordinance?. 
All  dogs  for  which  the  fees  are  not  paid, 
upon  certain  proceedings  had,  are  required 
by  the  ordinances  to  be  killed.  All  tbew 
requirements  and  r^ulations  show  the  ob- 
ject of  the  ordinance  to  relieve  the  town  of 
the  worthless  d<^,  and  to  limit  the  right  to 
keep  dogs  to  those  which  the  owners  find 
suiliciently  useful  to  justify  them  in  paying 
the  fee. 

These  ordinances,  so  far  as  it  is  necessary 
for  us  to  consider  them,  are  valid  as  police 
regulations.  Section  6138  of  Sandhls  &  Hill's 
Digest  authorizes  the  councils  of  all  munici- 
pal corporations  in  this  state  "to  preveat 
the  running  at  large  of  dogs,  and  injuries 
and  annoyances  therefrom,  and  to  authorise 
the  destruction  of  the  same,  when  at  lar^. 
contrary  to  any  prohibition  to  that  effect." 
Under  the  power  to  prevent  injuries  and  an- 
noyances therefrom  (the  dogs),  the  town 
council  of  the  incorporated  town  of  Harrison 
had  the  anthwity  to  enact  the  ordinances  in 
que8ti<Hi. 

Ordinances  and  statutes  of  the  genersl 
character  of  those  in  question  have  been  en- 
acted in  other  states,  and  have  been  general- 
ly, if  not  universally,  upheld  by  the  courts. 
In  the  state  of  Kentucky  the  charter  of  the 
city  of  Frankfort  delegated  to  its  council  au- 
thority to  make  by-laws  for  the  comfort  and 
security  of  its  citizens.  A  penal  (Nrdinaiice 
for  security  against  pestilent  dogs  not  seem- 
ing, on  trial,  BuSicient  for  tiie  end.  the  eoim- 
cil  adopted  the  following  supplemental  pro- 
vision: "That  all  persons  owning  or  con- 
trolling dogs  within  the  city  of  Frankfort 
are  hereby  required  annually  on  the  lOth 
day  of  April  to  apply  to  the  city  clerk  to 
register,  and  procure  a  brass  collar,  duly 
stamped,  for  each  dog,  and  pay  to  the  clerk 
at  the  time  of  re^stry  a  tax  of  92  for  ererr 
dog  so  owned  and  restored ;  which  tax  the 
dnk  shall  pay  into  the  city  treasury.  Ai^ 
person  failing  to  comply  with  the  provision 
of  this  ordinance  shall,  on  conviction  before 
the  police  judge,  be  fined  the  sum  of  $5  for 
each  day  of  failure  and  for  each  dog  owned 
or  controlled  by  him  not  registered  as  afore- 
said. The  marshal  or  any  police  officer  shall 
forthwith  kill  any  dog  found  upon  the  streeti 
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without  Budi  collaT  bo  procured  frcmt  the 
city  deilc.*' 

In  Com.  T.  Markhavi,  7  Bush,  486,  the 
court  of  appeals,  in  speaking  of  the  "tax  of 
$2  for  every  dog,"  said :  "But,  though 
called  a  tax,  yet  it  is,  in  our  opinion,  not  a 
revenue  levy  in  either  purpose  or  operai,ion. 
It  was  obviously  intended  as  a  police  regula- 
tion for  reducing  the  number  of  mischievous 
dogs,  getting  clear  of  the  worthless,  and  se- 
curing the  owners  of  the  most  mluable  and 
barmfess  against  unauthorized  and  wanton 
destruction;  and,  thus  interpreted,  the  or- 
dinance is  a  license  law,  $2  tlie  price  of  the 
license  or  'tax'  for  the  privilege,,  and  the  col< 
lar  and  stamp  are  passports  for  the  security 
of  restored  dogs.  Presuming  that  the  awn- 
era  of  worthless  or  pestilent  d<^s  would  not 
p«.y  such  a  tax  for  such  a  liranse,  the  expul- 
sion or  destruction  of  inferior  or  dangerous 
doga,  as  well  as  protection  to  the  useful  class, 
was  the  constructive  aim  of  this  enactment 
by  the  council."  Mitchell  t.  WilUamat  27 
Ind.  62;  Eai  parte  GoopeTf  3  Tex.  App.  480, 
30  Am.  Rep.  152. 

In  Sentett  v.  New  Orleans  A  0.  R.  Co.  160 
U.  8.  698. 41  L.  ed.  1169, 17  Sup.  Ct.  Rep.  693, 
"a  state  statute  providing  that  DO  d<^  shall  be 
entitled  to  the  protection  of  the  law  unless 
placed  upon  the  assessment  rolls,  and  that 
in  a  civil  action  for  killing  a  Aog  the  owner 
cannot  recover  beyond  the  value  fixed  by  him- 
self in  the  last  assessment  preceding  the  kill- 
ing," was  held  to  be  within  the  power  of 
the  state.    Mr.  Justice  Brown,  in  speaking 
for  the  court,  said:    ''They  [dogs]  have  no 
intrinsic  value, — hy  which  we  understond  a 
value  common  to  all  dogs  as  such,  and  inde- 
pendent of  the  particular  breed  or  individu- 
al.   Unlike  other  domestic  animals,  tli^  are 
useful   neither  as  beasts   of  burden,  for 
draught  (except  to  a  limited  extent),  nor 
for  food.    They  are  peculiar  in  the  fact  that 
they  differ  among  themselves  more  widely 
than  any  other  class  of  animals,  and  can 
hardly  be  said  to  have  a  characteristic  com- 
mon to  the  entire  race.    While  the  higher 
breeds  rank  among  the  noblest  representa- 
tives of  the  animal  kingdom,  and  are  justly 
CMteemed  for  their  intelligence,  sagacity,  fi- 
delity, watehfulnesa,  affection,  and,  above 
all,   for  thnr  natural  oompanionship  with 
man,  others  are  afflicted  with  such  serious 
infirmities  of  temper  as  to  be  little  better 
than  a  public  nuisance.    All  are  more  or 
leas  subject  to  attacks  of  hydrophobic  mad- 
nesa.     As  it  ia  practically  impossible  by  stat- 
ute   to  distinguish  between  the  different 
breeds,  or  between  the  valuable  and  the 
54  L.  B.  A. 
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worthless,  such  l^slation  as  has  been  en- 
acted upon  the  subject,  though  nominally  in- 
cluding the  whole  canine  race,  is  really  di- 
rected against  the  latter  class,  and  is  based 
upon  the  theory  that  the  owner  of  a  really 
valuable  dog  will  feel  sufficient  interest  in 
him  to  comply  with  any  reasonable  regula- 
tion designed  to  distinguish  him  from  the 
common  herd.  Acting  upon  the  principle 
that  there  is  but  a  qualified  property  in 
them,  and  that,  while  private  interests  re- 
quire that  the  valuable  ones  shall  be  pro- 
tected, public  interests  dranand  that  the 
worthless  shall  be  exterminated,  they  have, 
from  time  immemorial,  been  considered  as 
holding  their  lives  at  the  will  of  the  legis- 
lature, and  properly  falling  within  the  police 
power  of  the  several  states.  Laws  for  the 
protection  of  domestic  animals  are  regarded 
as  having  but  a  limited  application  to  dogs 
and  cats,  and,  regardless  of  statute,  a  fero- 
cious dog  is  looked  upon  as  hostia  humani 
generia,  and  as  having  no  right  to  his  life 
which  man  is  bound  to  respect."  Again,  he 
says:  "Although  dogs  are  ordinarily  harm- 
less, they  preserve  smne  of  thdr  hereditary 
wolfish  instincts,  which  occasionally  breuc 
forth  in  the  destruction  of  sheep  and  other 
helpless  animals.  Others,  too  small  to  at- 
tack these  animals,  are  simply  vicious,  noisy, 
and  pestilent.  As  their  depredations  are  of- 
ten committed  at  night,  it  is  usually  impos- 
sible to  identify  the  dog,  or  to  fix  the  liabili- 
ty upon  the  owner,  who,  moreover,  is  likely 
to  be  pecuniarily  irresponsible^  In  short, 
the  damages  are  usually  such  as  are  beyond 
the  reach  of  judicial  process,  and  legislation 
of  a  drastic  nature  is  necessary  to  protect 
persons  and  property  from  destruction  and 
annoyance.  Such  lejpalation  is  clearly  with- 
in the  police  power  of  the  state.  It  ordinari- 
ly takes  the  form  of  a  license  tax,  and  the 
identification  of  the  dog  by  a  collar  and  tag. 
upon  which  the  name  of  the  owner  Is  Bome< 
times  required  to  be  ei^praved;  but  other 
remedies  are  not  uncommon." 

We  have  quoted  at  length  from  opinions 
in  cases  to  show  that  the  ordinances  in  ques- 
tion are  valid  police  regulations,  and  the  rea- 
son why  they  should  be  treated  as  such.  But 
appellant  says  that  in  the  agreed  statement 
of  facts,  upon  which  the  issues  in  the  case 
were  tried,  the  parties  agreed  that  the  sum 
required  to  be  paid  for  the  privilege  of  keep- 
ing a  dog  was  a  tax.  That  ia  true;  but  this 
statement  in  that  respect  was  manifestly  an 
expression  of  an  opinion,  and  was  not  bind- 
ing upon  the  court.  The  ordinances  show 
that  it  was  a  license  fee. 

Judgment  affirmed. 
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OAUFOKNIA    6UPREBIE    COUBT    (In  Bane). 


Mark  M.  MEHERIN,  Assignee,  etc.,  of  Cali- 
f«iiia  Steanubip  Company,  Respt., 

V. 

rfatmas  AMBROSE,  Impleaded  with  J.  N. 
Saunden,  ConBtable,  etc.,  Appt. 

(181  Cal.  681.) 

1.  A  pnreliBBer  at  cz«ontlon  aal*  cannot 
defeat  sn  artloa  to  compel  htm  to  comply  witb 
hiB  bid.  OD  tbe  ground  tbst  the  sale  was  not 
wholly  for  cash,  as  required  by  Btatate. 

S.  A  Blilt  to  compel  n  pnrcbaser  mi  ex- 
ecnttoa  mI«  to  complr  witk  hia  bid 
cannot  be  defeated  becaaae  the  statute,  apon 
BDCh  failure,  requEres  a  resale  of  tbe  property, 
nuking  the  purchaser  liable  for  the  costs  and 
defidencj,  where  be  Induced  the  oSeer  to 
forvgo  that  course,  gave  hta  cbeck  tor  the 
balance,  and  received  and  retained  a  eertlH- 
cate  of  sale. 

3.  The  retnra  of  tke  oSver  •ellliiB 
property  onder  exeewtloa*  that  It  sold 
for  a  eertalD  sum,  la  not  coacloslve  Id  favor 
Dt  the  purchaser  that  tbe  price  was  paid. 

4.  Thnt  the  property  hmd  been  sold  mt 
a  fermer  eseentlon  aale  under  another 
jadftment  will  not  absolve  a  purchaser  at  exe- 
cution sale  from  complying  with  bis  bid. 

S>  The  Judcment  debtor  mar  maintain 
a  suit  asalnst  the  parchaaer  at  execn- 
tloB  sale  to  recover  tbe  excess  of  tbe  bid 
over  the  amount  of  the  Judgment,  apon  tbe 
neglect  or  refusal  of  the  ollicer  to  bring  tbe 
snlt  nnlU  II  Is  about  to  be  barred  by  the  stat- 
ate  of  limitations,— CBpecially  where  the  of- 
ficer baa  surrendered  the  evidence  of  Indebted- 
neas  and  became  Inaolveot,  and  the  liability 
of  the  saretles  Is  exbaosted. 

«.  Under  a  statute  reQalrlnK  the  ofKeer 
selllnic  property  nnder  ezecatlon  to 
return  to  the  exeentlon  debtor  any 
excess  In  tbe  proceeds  of  the  sale  over  the 
Judgment,  la  case  the  oQIcer  takes  a  check 
for  such  excess,  which  he  wronsfully  sur- 
renders to  tbe  purcbaser,  tbe  Judgment  debtor 
may  as  equlUble  assignee  maintain  an  action 
tn  enforce  payment  of  its  amoant.  against 
the  purchaser,  although  he  has  recovered  Jndg- 
ment  against  the  officer  for  the  amount,  which 
has  proved  unavailing  because  of  his  insol- 
vency. 

7.    Recelpl  of  the  oflleer*a  deed  Is  not  a 

condition  to  liability  to  comply  with  a  bid 
at  execution  sale  by  one  who  has  received 
the  offlcer's  certificate  of  sale. 

5.  la  ease  an  oBeer  selllnir  property 
at  mm  execwtloa  sale  takes  a  cheek  for 
tbe  excess  of  the  bid  over  tbe  Jndgment,  tbe 
rUht  of  tbe  Judgment  debtor  as  an  equitable 
assignee  tn  enforce  payment  of  tbe  check 
is  governed  by  the  statute  applicable  to  tbe 
llmlistlon  of  actions  on  written  Instruments, 
and  not  by  tbst  applicable  to  actions  not 
founded  on  Instruments  In  writing. 

O.  A  creditor  of  an  Insolvent  debtor, 
who  bids  la  the  debtor's  property  at 
an  execution  ssle  for  an  amount  in  excess 
of  the  Jndgment.  cannot  set  off  bis  claim 
against  the  amount  of  his  bid  to  which  tbe 
debtor  In  entitled. 

~  "Notb. — As  to  right  to  set  off  Insolyent's  ob- 
lliiatlon  upon  claim  In  hands  of  receiver  or  es- 
9lgn<>e  or  trustee  for  creditors,  see  Merrill  v. 
Cape  Ann  Granite  Co.  (Mass.)  28  U  B,  A.  818, 
and  ante. 


10.  Any  rtirbt  which  *  creditor  of  as 
Insolvent  has  to  set  off  his  elatei  i 
niralast  the  snrplns  of  his  bid  at  u 
execution  sale  of  the  debtor's  property  men 
he  exercised  when  he  proves  his  claim  In  tbt 
insolvency  proceedings  against  tbe  debtor, 
and  Is  waived  by  proving  for  aod  receivlnc 
a  dividend  on  the  whole  amount  of  bis  clkia 

tl.  A  claim  avalnat  an  insoiveat  which 
has  been  proved  In  the  lasolvcsey  ! 
proceedlnBs  baa  ceased  to  be  an  extstlnc 
cause  of  action  so  as  to  be  a  valid  covatcr-  i 
claim  against  a  demand  by  the  tnaotvent'i 
assignee  where  the  atatata  proTldea  tlat  lu 
creditor  proving  his  Mbt  sball  be  allowed 
to  maintain  any  action  tberstor  agalast  tht 
debtor. 

(jrororlmd,  OaroKfta,  amd  Bmrrlnm,  M.,  dh- 
•ant.) 

(Vebroary  S6,  1901.> 

APPBAL  by  defendant  Ambrose  from  t 
judgment  of  the  Superior  Court  for 
Santa  Barbara  County  in  favor  of  plaintiff 
in  an  action  brougbt  to  recover  the  balanoe 
allied  to  be  due  on  a  bid  for  prop«iy  txAi 
at  execution  sale.  Aj^irmed. 

Tlie  case  waa  first  heard  in  department, 
and  the  judgment  of  tbe  trial  court  waa  re- 
versed, whereupon  a  petition  for  rebearing 
in  bane  was  filed,  after  which  tba  following 
opiniona  were  handed  down. 
The  facta  are  stated  in  tbe  opintens. 
Mr.  A.  Movsemtkal,  for  appellant: 
The  sale  was  void  because  the  money  vts 
not  paid.    Our  statute  provides  that  audi 
sale  must  be  for  cash,  and  tbe  sale  referred 
to  in  the  complaint  was  so  advertised. 

People  ea  rel.  Kohler  v.  Bayst  6  Cal.  68: 
Ankew  v.  Ebberta,  22  Cal.  204. 

Unloaa  the  sale  was  for  cash  there  was  no 
sale. 

Murtree,  SherilTs,  2d  ed.  {  993.  i 

The  return  made  by  the  constable  is  con- 
clusive upon  the  California  Steamship  Com- 
pany, and  if  false  can  only  be  corrected  in  ; 
the  action  where  made. 

Egery  v.  Buchanan,  5  Cal.  66. 

To  recover  the  purchase  mon^  tot  the 
sale  of  real  property  the  deed  should  be  ten- 
dered. The  complaint  should  allege  a  ten- 
der of  the  conveyance. 

Bohalt  v.  Diiler,  41  Cal.  633;  ffeUy  v. 
Mack,  45  Cal.  30.1. 

The  statute  of  limitations  cannot  be  avoid- 
ed in  a  case  where  the  facts  are  sufficient 
to  put  a  person  of  tn^nary  intelligence  tnd 
prudence  on  inqniry  as  to  the  tmth. 

Billa  T.  Silver  King  Min.  Co.  108  CaL 
10.  30  Pac.  43  J  yigourmm  JfttrpJky,  54 
Cal.  34fl. 

On  petition  for  second  rehearing. 

Mr^asrs.  John  Garber  and  H.  Persy 
Wright,  also  for  appellant: 

The  sheriff  or  constable  who  receives  » 
bid  at  a  sale  under  execution  is  tbe  only 
person  who  can  maintain  an  action  to  recov- 
er the  amount  unpaid  by  a  purcbaaer  aa  hi> 
bid. 

Armatron;  t.  Vromanj  11  Minn.  220,  6iL 
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Ui,  83  Am.  Dee.  81}  GaAeU  T.  M^rrit,  7 
Wattft  ft  S.  32;  State  r.  SteOe,  103  lU.  467; 
IS  Ene.  PI.  &  Pr.  pp.  487.  498;  Lamed  t. 
Carpenter,  05  Ul.  643. 

No  one  can  maintain  an  action  upon  a 
pramisaorr  note  unless  he  has  the  leeal 
title  to  it,  and  one  who  has  an  equitable 
li^t  to  a  part  of  the  proceedi  when  coUeet- 
ed  euiDot  aue  thereon. 

CWKt  T.  Bpragve,  51  CaL  Za». 

The  rtapondenit  baa  atmr  acquired  any 
interest,  either  legal  or  equitable,  in  the 
money  which  the  appellant  agreed  to  paj  to 
the  ronstable  for  the  property  offered  for 
nle  hj  him  on  October  24,  1801. 

If  the  action  in  the  case  at  bar  could  be 
maiatained  by  the  respondent  to  recover 
from  the  appelant  the  balance  of  the  sum 
Wd  liy  faim  at  the  cMisiable's  sale  on  Octo- 
ber 24.  1891,  it  waa  not  oommenced  until 
long  ifter  the  statute  of  limitation!  had  be- 
eome  a  bar  to  it. 

The  check  for  $9,146,  given  by  the  appel- 
Unt  to  the  constable  on  October  24,  1891, 
waa  unlawful  and  void.  The  constable  had 
no  authwity  to  receive  anything  but  money 
ia  paymoit  of  the  amount  due  on  his  bid. 

f)atet  T.  Landrjf,  21  Ner.  291,  30  Pac. 
1094;  People  em  rei.  Kohhr  r,  Bajfa,  5  Cal. 
M;  Axkete  r.  Hbberts,  22  Cal.  264;  The  Bay 
fian  Republic,  64  Fed.  215;  Ba  parte  State 
OKd  State  Bank,  15  Ark.  263 ;  State  v.  Jjaw 
ton,  14  Arlc.  114;  Dickenson  v.  OiUiland, 
I  Cow.  481 :  Gaaquet  v.  Warren,  2  Smedes 
k  M.  514;  Jonea  r.  Thacker,  61  Ga.  320. 

The  judgment  debtor  and  the  appellant 
eeold  bava  eiltered  into  an  eoEpreas  agree- 
ment that  the  coiutabla  should  receive  a 
<rheck  or  a  promiBBory  note  in  payment  of 
the  amount  due  from  the  appeHant  in  re- 
ippct  of  his  bid. 

MitcheU  r.  Hoekett,  26  CaL  638,  86  Am. 
Deo.  151. 

Without  Rieh  agreement,  howe\-er,  the 
Aerk  or  note  would  have  no  lawful  consider- 
stimi  to  support  it,  and  the  certificate  of 
wie  given  1^  the  officn-  would  be  illesal  and 

void. 

hiftpeit  V.  Fireetove,  96  Ind.  260. 

T^the  statute  permitted  a  sheriff  or  con- 
M.ihJe  to  accept  a  check  or  a  bill  of  ex- 
'iLinjse  in  lieu  of  money,  in  payment  of  the 
smnant  bid  at  an  execution  sale,  the  re- 
^tv/ndent  oould  not  maintain  an  action  upon 
'•heck  given  by  the  appellant. 

To  maintain  an  action  upon  a  check,  or 
nn  a  bill  of  exchange,  the  plaintiff  must  be 
t)ie  holder  of  it,  and  have  the  legal  right  to 
rnyive  the  money  due  and  unpaid  thereon. 

Byles,  Bills,  3d  ed.  p.  410;  2  Parsons, 
Notes  A  Bills,  p.  438 ;  National  Bank  of  the 
ItfpHblic  V.  JfiMcrd,  10  Wall.  152,  19  L.  ed. 
197:  Pom.  Kq.  Jur.  2d  ed.  {  366. 

.VxssFS.  Onuit  JTaakant  and  MvUiuv* 
Gtwat,  Jfe  OuaUac  for  respondent: 

In  making  and  conducting  sales  under  ex- 
ecution the  officer  acts  as  agent  for  the  exe- 
nttion  creditor  to  the  extent  of  his  judg- 
ment, and  for  the  execution  debtor  to  the  ex- 
tent of  the  surplus  that  may  remain;  and 
the  contracts  and  proceedings  by  the  oflScer 
with  the  purchaser  are  made  and  traniuicted 
ML.  B.  A. 


for  the  benefit  of  tha  ereditor  and  the  dcAit* 
or,  respectively. 

Tarborough  v.  Wood,  42  Tex.  91,  19  Am. 
Rep.  44;  Wilkina  v.  Wilson,  61  Cat.  212; 
Herman,  Executions,  i  297;  Armstrong  v. 
Vroman,  11  Mian.  220,  Gil.  142.  88  Am. 
Dec.  HI;  Robinson  v.  Oarth,  6  Ala.  204,  41 
Am.  Dec.  47. 

It  was  as  much  the  duty  of  this  officer  to 
collect  this  balance  of  90,146  for  the  judg- 
ment debtor,  whose  property  be  wAA  uiere- 
for,  as  it  was  to  cMlect  the  $855  for  the 
judgment  creditor. 

Cooper  V.  Oalbraith,  3  Wash.  C.  C.  646, 
Fed.  Cas.  No.  3,103;  BtoortaxU  v.  Uartin,  16 
Towa,  510;  Corncay  v.  "Solte,  11  Mo.  74; 
ilcKniffht  V.  Gordon,  13  Rich.  Eq.  222,  94 
Am.  Dec.  164;  Kilgore  v.  Peden,  1  Strobh. 
L.  18. 

Fven  where  a  reaale  c«b  be  made,  it  la 
optional  with  the  officer  whether  he  shall 
resell  or  not;  and  the  purchaser  is  in  no 
position  to  claim  that  his  liability  upon  his 
bid  should  be  substituted  for  a  liability 
based  upon  the  bid  of  another  at  a  resale. 

^rmJtfronjr  v.  Vroman,  11  Minn.  220,  Gil. 
142,  88  Am.  Dec.  81;  Robinson  v.  Oarth,  6 
Ala.  204,  41  Am.  Dec  47;  Herman,  Bxera- 
tions,  I  211;  2  Freeman,  Executionif  | 
3l3d;  Cal.  Code  Civ.  Proc.  8  606. 

In  mskinf^a  sale  under  execution,  the  of- 
ficer professes  to  sell  only  the  interest  or 
estate  of  the  judgment  debtn'  in  the  prem- 
ises. He  is  not  bound  to  convey  with  a 
warranty;  neither  does  the  law  imply  one. 

The  rule  caveat  emptor  applies. 

Rorer.  Judicial  Sales,  |  67;  Cameron  t. 
f/ogan,  8  Iowa,  434;  Bamsmith  r.  £«py,  19 
Iowa,  444;  Dean  v.  Uorris,  4  O.  Greene, 
313;  Coyne  v.  Souther,  61  Pa.  457;  Lang  T. 
Waring,  25  Ala.  625,  60  Am.  Dec.  633. 

Kven  if  the  officer  sold  on  credit  at  the 
infltanee  of  both  the  plaintiff  and  defendant, 
and  a  noto  was  given  for  the  purchase  price, 
the  failure  of  wt  title  could  not  be  set  up 
as  a  defease  to  the  note. 

Kilgore  T.  Peden,  1  Strobh.  L.  18;  Rorer, 
Judicial  Hales,  f  60. 

The  officer  owed  the  dutr  to  collect  this 
balance  of  the  purchase  price,  to  the  Judg> 
ment  debtor,  for  whom  Uiia  entire  balanos 
was  to  be  collected. 

Code  Civ.  Proc.  I  691;  Cooper  v.  Oal- 
braith, 3  Wash.  C.  0.  646,  Fed.  Cas.  No.  3.- 
193;  Bioortxell  v.  Jfarfin.  16  Iowa,  619; 
Conuray  v.  Nolte,  11  Mo.  74  {  MeKnight  t. 
Gordon,  13  Rich.  Eq.  222,  94  Am.  Dee.  164; 
Kilgore  v.  Ferlen,  1  Strobh.  L  18. 

The  plaintiff  is  the  real  party  in  interest, 
and  is  the  proper  party  entitled  to  recover 
from  Ambrose  the  balance  of  the  purchase 
priot  of  the  propwtj  of  plaintiff's  aaaign- 
or. 

Baker  T.  Barttil,  7  Cal.  661 ;  Western  De- 
velopment Co.  V.  Emery,  61  Cal.  611; 
Kreutz  v.  Livingston,  16  Cal.  344;  Morgan 
V.  Overman  Silver  Min.  Co.  37  Cal.  636; 
Dalfiy  V.  Owtningham,  60  Cal.  630;  Flint  r. 
Cadenasso,  64  Cal.  83;  Code  Civ.  Proc  | 
307. 

On  petition  for  rehearing. 
The  defmdant  Ambrose  was  not  entitled^ 
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under  any  eireumatances,  to  set  off  the  In- 
debledness  of  the  insolvent  debtor  against 
the  check  given  to  the  conatable  for  the  pur- 
chase price  of  the  property  bought  at  the 
&heriir's  sale. 

Bump,  Bankruptcy,  11th  ed.  p.  484; 
freeman.  Kxecutions,  S  300. 

Assuming  that  Ambrose  was  entitled  to 
set  off  a^inst  the  check  an  eqiul  amount 
due  him  from  the  judgment  debtor,  yet  this 
was  a  privilege  that  Ambrose  might  or 
might  not  avail  himself  of,  and  Ambrose  did 
not  evercise  this  right  or  privily. 

Ambrose,  having  proved  his  demand,  and 
having  established  it  for  the  full  amount 
in  the  insolvency  proceedins.  has  not  only 
eichausted  the  right  and  obtained  all  the  re- 
lief pertainin<;  to  the  demand,  but  has  pre- 
vented himself  from  prosecuting  the  same 
demand  by  plea  of  off'set  in  the  present  ac- 
tion. 

Insolvent  Act,  {  45 ;  James,  Bankrupt 
Law,  §  21?  Bump,  Bankruptcy,  llth  ed. 
4!>1;  Brown  v.  Farmers^  Bank,  6  Bush,  108; 
Russell  V.  Owets  61  Mo.  186. 

Beattr,  Ch.  J.,  delivued  tiie  opinion  of 

the  court: 

This  is  an  action  by  the  assignee  of  an  in- 
solvent corporation  to  recover  from  the  de- 
fendants the  unpaid  balance  of 'the  sum  bid 
by  the  defrndant  Ambrose  for  certain  real 
pnmerty  of  the  corporation  which  was  sold 
under  execution  1^  the  defendant  Saunders. 
In  the  trial  court  Saunders  made  default, 
but  Ambrose  defended  the  action,  and  he 
now  apnenls  from  a  judgment  for  the  plain- 
tifT,  and  from  an  mder  denying  hie  motion 
for  a  new  trial. 

The  facts  involved  in  several  of  the  points 
argued  by  counsel  are  somewhat  complicat- 
ed, and  may  be  more  conveniently  stated  in 
detail  as  the  discussion  proceeds,  but  it  will 
be  necessary  at  the  outset  to  indicate  the 
general  nature  of  the  case.  The  defendant 
Saunders,  s  constable,  in  October,  1891,  sold 
under  execution  certain  real  property  of  the 
California  Steamship  Company.  Defendant 
Ambrose  was  th>>  purchaser,  and  the  amount 
of  his  hid  was  $10,000.  of  which  he  paid  in 
cash  ftSRS.    For  the  balance  of  (0.145  he 

fve  Sanni^ers  his  check  on  Donahue,  Kelly 
Co.,  and  received  from  him  a  certificate  of 
sale,  which  he  thereafter  retained.  A  dup- 
licate cc^ificate  was  duly  recorded  by  Saun- 
ders. After  gcttinfT  his  certificate  of  sale. 
Ajnbro!>e  stopped  payment  of  his  check,  and 
it  was  never  oafd.  nor  was  any  attempt  ever 
made  by  Saunders  to  enforce  payment. 
Within  twenty  days  after  said  sale  the 
steamship  company  was  adjudfited  an  insol- 
vent, and  in  due  course  the  plaintiff  was  ap- 
pointed and  qualified  as  assignee.  Saun- 
ders hnvini!  acoountcd  for  only  $85.'>  of  the 
sum  hid  at  the  execution  sale,  the  plaintiff 
commenced  an  action  against  him  and  the 
sureties  on  hia  official  bond,  in  which  he  re- 
covered a  iiidgment  against  Saunders  for  the 
balarce  of  $rt.l4.'t.  and  asainst  his  sureties 
for  $l.fino.  the  full  penalty  of  their  bond. 
That  iud^'put  was  affirmed  by  this  court, 
and  the  nninion  there  delivered  (110  Cal. 
40.1.  42  Pac.  900}  states  the  most  important 
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facts  invcdved  in  the  present  UtigatloiL  On 
the  trial  of  that  action,  in  June.  1804,  liie 
plaintiff  learned  for  the  first  time  of  the 
sriving  of  the  check  Ambrose  to  Saunders 
for  the  unpaid  balance  of  his  bid,  of  his 
subsequent  stoppa;^  of  payment  of  the 
check,  and  of  the  redelivery  of  the  chedc  hy 
Saunders  to  Ambrose,  by  whom  it  had  been 
de^royed.  On  the  affirmance  of  the  jodg- 
nient  in  Steherin  v.  Snundcn  and  Bit  Burr- 
ties,  Ambrose  paid  the  fl.OOO  due  from  the 
sureties,  but  nothing  more  has  ever  been 
paid  on  said  judgment.  The  execution 
against  Saunders  wa^j  returned  unsatisfied,  i 
and  he  ^vas  then,  and  has  since  continued  to 
be,  totally  insolvent.  In  the  opinion  de-  | 
livered  in  Sfeherin  t.  Baundeni  it  was  inti- 
mated that  Saunders  had  a  right  of  action 
again&t  Ambrose  to  recover  the  balance  of 
his  hid  at  the  execution  sale,  as  undoubted- 
ly he  had ;  but  he  never  took  any  steps  to  en- 
force payment,  and  thereupon  the  plaintilT 
comraenfcd  this  action  on  September  2^.  i 
180,5,  leas  than  a  month  prior  to  the  date  ' 
when  an  action  on  the  check  would  have 
been  barred  the  statute  of  limitation«. 
I'he  trial  court  credited  the  defendants  with 
$1,000.  the  amount  paid  by  Amhrn^e  on  the 
]ud^ent  against  the  sureties  of  Saunders.  I 
and  rendered  a  judgment  in  ft^nr  of  the  ' 
plaintifl'  for  ?8.]45.  and  interest  from  Octi>- 
bCT  24.  18iU.  the  date  of  the  excp'ition  ssV 
•«nd  of  Ambrose's  check.  On  his  appe«' 
from  the  jud«rment  and  order  denyin?  a  re«" 
trial,  the  .defendant  Ambroee  ai<"flilH  both 
the  findings  and  the  conclutiions  of  the  supe-  | 
i*inr  court,  and  also  contends  that  the  com- 
plaint fails  to  state  a  cause  of  actinn.  .\* 
to  the  findings  '*f  fact,  we  think  thev  welk- 
in fvery  material  respect  fully  suRtained 
the  evidence.  The  flndiTig  that  nlaintiff  was 
not  informed  that  Ambrose  had  p^id  only 
tS.'i.^  on  his  bid  prior  to  the  trial  of  Meherin 
V.  finuTtderg  is  contrary  to  the  eviden'e.  fnr 
it  clearly  appears  that  nlaintifT  received  that 
information  immediately  after  his  appoint- 
ment as  asstimee.  The  f'»pt  which  first 
came  to  his  knowledge  during  the  trial  rf 
Meherin  v.  Saunders  was  not  that  An>brrt«* 
had  failed  to  pay  any  more  than  $S-t5.  hnt 
that  he  had  given  a  check  on  Donihue.  Kel- 
ly !t  Co.  for  the  balance  of  hia  bid:  that 
had  stopped  payment  of  that  check.  tvA 
afterwards  got  it  into  his  poBae<wion  and  de- 
stroyed it.  As  to  this  matter  alone  the  find- 
ings are  contrary  to  the  evidence,  but  the 
facts  found  and  the  actual  facts  arc  alike 
immaterial.  In  all  other  particulars  there 
is  suhfitantial  evidence  to  support  the  find- 
ings, thoueh  as  to  some  matters  there  is  a 
sharp  conflict.  The  remaining  points  nTfjed 
by  appellant  will  be  considered  in  tbor  lop- 
cal  order. 

1.  He  contends  that  the  complaint  sbon 
that  no  sale  of  the  corporation^  property 
was  made.  The  statute,  he  says,  fnmishe» 
the  ercclufiive  rule  for  execution  sales,  and 
an  essential  part  of  the  rule  is  that  enrr 
such  sale  must  be  for  cash,  whereas  thi.* 
sale  was  made,  at  least  in  part,  upon  a  cred- 
it. This,  T  think,  is  an  objection  to  the 
sale  which  it  docs  not  lie  in  the  mouth  of  the 
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appellaiit  to  make,  even  if  it  were  techni- 
cally sufficient.   But  it  is  not  austained  by 
the  aJleigsUonB  of  the  .oomplaint.  They 
show  that  the  sale  waa  made  aa  anch  sales 
nre  usually  made,  and  in  pursuance  of  the 
statutory  notice.    It  was,  therefore,  a  sale 
for  cash;  and  Ambrose,  by  his  bid,  agreed 
to  pay  cash.    There  was  no  fault  in  the 
mode  of  conducting  the  sale,  hut  merely  a 
failure  on  the  part  of  th^  appellant  to  per- 
form his  promise  to  pay'.    It  is  true  that 
under  the* statute  {Code  Civ.  Proc.  1.695) 
the  constable,  upon  the  refusal  of  appellant 
to  pay  the  full  amount  of  his  bid,  might 
hafe  resold  the  property,  ia  which  case  ap- 
pellant would  have  been  liable  for  the  costs 
of  the  resale,  and  for  any  deficiency  in  the 
price  reali/ed,  but  the  officer  was  induced 
oy  the  appellant  to  tor^p>  this  course.  He 
accepted  a  cheek  in  lieu  of  cash  upon  the 
implied,  if  not  the  express,  representation 
of  appellant  that  it  was  the  equivalent  of 
cash.    He  Issued  and  recorded  a  regular 
certificate  of  the  sale.    He  applied  the  cash 
actually  received  to  the  satisfaction  of  the 
judgment  under  which  the  property  was 
sold,  and  of  other  judgments,  executions  up- 
on whicJi  he  bad  in  liis  hands.   He  made 
his  return  accordingly,  and  thereby  made 
himself  accountable  to  the  steamship  com- 
pany for  the  full  amount  of  appellant's  bid. 
Meherin  v.  Saunders,  110  Cal.  463,  42  Pac. 
n06.    Under  these  circumstances,  it  is  too 
late  for  the  appellant  to  say  that  there  was 
no  liability  upon  his  part  to  pay  the  sum 
covered  by  his  check.    Besides,  his  liability 
is  not  a  mere  statutory  liability.  If  tiiere 
were  any  merit  in  that  contention,  but  is  a 
conimoa-law  liability  arising  out  of  an  ex- 
press promise  to  pay,  based  upon  a  good  and 
valuable  consideration. 

2.  The  second  proposition  of  appellant  is 
that,  the  California  Steamship  Company  is 
concluded  by  the  return  of  the  constable  to 
the  effect  that  the  property  was  sold  for  the 
sum  of  $10,000.    If  this  proposition  were 
conceded,  it  is  diflHeult  to  see  what  hearing 
it  would  have  on  the  present  controversy; 
for  the  plaintiff,  so  far  frdm  contesting  that 
part  of  the  return,  is  insisting  upon  it,  and 
18  seeking  only  to  recover  the  unpaid  bal- 
ance of  the  price  bid.    But  I  suppose  the 
appellant  means  to  claim  that  the  return  is 
conclusive  in  his  favor  that  he  paid  the  910,- 
OOO  in  full.   If  so,  the  authorities  he  cites 
do  not  sustain  his  contention.   They  are  to 
the  effect  that  the  return  of  an  officer  upon 
an   execution  i» — with  some  important  ex- 
ceptions— conclusive  upon  the  parties  until 
vacated.    But  appellant  was  not  a  party  to 
t-be   action  in  which  the  execution  issued, 
a,nd  is  neither  bound  by  the  return  nor  pro- 
tected hy  it.   Whether  be  paid  the  bin  or 
not  is  a  question  to  be  decided  upon  eridenee 

3.  The  proposition  Is  not  distinctly  ad- 
vanced by  appellant,  but  he  seems  to  daim 
UxBut  he  incurred  no  liabilify  by  his  bid,  he- 
caitse  without  his  knowledge  the  property  in 
question  had  been  previously  sold  to  another 
purchaser  on  execution  under  another  judg- 
ment; against  tile  steamship  company.  It  is 
S4  I*- 


true,  the  property  had  been  nold  a  few  days 
prior  to  the  sale  to  appellant,  but  under  a 
judgment  whidi  was  a  junior  lien,  so  that 
the  appellant  by  his  subsequent  purchase 
obtained  the  superior  title.  It  would  have 
made  no  difference,  however,  if  the  first 
sale  had  been  under  a  prior  lien;  for  the  rule 
of  caveat  emptor  applies  to  execution  sales, 
and  there  would  still  have  remained  a  right 
of  redemption  in  the  steamship  company 
after  the  first  sal&  Aa  it  was,  the  purchas- 
er at  the  first  sale  got  only  a  right  to  re- 
deem from  the  seoHid  sale,  and  this  fact  may 
account  in  some  measure  for  the  full  price 
bid  by  the  appellant. 

4.  Tt  is  contended  that  there  is  no  privity 
of  contract  between  the  judgment  debtor  and 
the  purchaser  at  the  execu^on  sale,  such  as 
is  essential  to  sustain  an  action  1^  the  form- 
er to  recover  from  the  latter  the  unpaid  sur- 
plus of  his  bid  over  and  above  the  amount 
required  to  satisfy  the  execution.  Upon 
this  point  counsel  for  respondent  are  chal- 
lenge by  appellant  to  cite  a  case  in  which 
a  judgment  debtor  has  ever  recovered  such 
surplus  or  balance  in  the  absence  of  an  ex- 
press agreement  between  the  debtor  and 
purchaser.  Ko  case  exaeUy  in  point  is  dt- 
ed  in  response  to  this  challenge,  but  the 
principles  which  support  the  position  of  the 
respondent  are  unquestionable.  The  right 
of  the  officer  who  conducts  the  sale  to  sue 
for  the  unpaid  purchase  money  is  not  dis- ' 
puted,  but  it  is  claimed  that  he,  and  he 
alone,  can  maintain  the  action.  Ordinarily, 
no  doubt,  the  officer  is  the  proper  party  to 
bring  the  action;  for  it  ia  only  oy  collecting 
the  full-  purchase  price  that  he  can  fulnl 
the  commnnds  of  the  writ.  He  stands  In  the 
position  of  a  trustee  as  to  the  proceeds  of 
the  sale  for  all  parties  interested, — for  the 
execution  creditors,  to  the  extent  of  their  in- 
terest, and  for  the  judgment  debtor  as  to 
the  surplus.  He  also  has  an  interest  in  the 
fund  to  the  extent  of  his  fees  and  commiK- 
sions.  For  these  reasons  such  an  action  by 
the  sheriff  was  sustained  by  the  supreme 
court  of  Alabama.  Robinson  v.  OartJi,  6 
Ala.  204,  41  Am.  Dec.  47.  But  in  that  case 
the  court  said  (p.  209) :  "We  do  not  doubt 
that  those  for  whom  the  sheriff  acts,  and 
who  are  interested  in  the  money  to  be  re- 
covered, may  also  maintain  the  action,"  etc. 
The  principle  of  that  decision  was  that  the 
sheriff,  being  the  trustee  of  an  express  ^-ust, 
could  and  ought  to  sue  for  the  benefit  of  his 
ocHtuia,  but  that  bis  ri^ht  to  sue  did  not 
exclude  a  similar  right  in  the  beneficiaries. 
In  this  case  the  trustee  has  utterly  failed 
and  nfti^lected  to  sue,  and  the  right  of  action 
was  about  to  be  barred  by  the  statute  when 
the  beneficiary  commenced  this  suit,  making 
the  trustee  a  party  defendant,  and  ailing 
all  the  facts  constituting  bis  equitable 
right.  He  shows  that  the  trustee  is  insol- 
vent, that  he  has  surrendered  and  permitted 
the  destruction  of  the  written  instrument 
upon  which  the  action  could  be  most  clearly 
sustained,  that  the  liability  of  bis  sureties 
is  exhausted,  and,  in  short,  that,  without 
action  on  plaintifTs  part,  a  large  portion  of 
the  price  of  his  insolvent's  land  will  be  irre- 
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eonmblr  lost.  It  cannot  be  doubted  that, 
if  Saundera  had  sued  in  bis  own  name  and 
recoveted  tbe  amount  of  appellant's  check, 
he  would  have  held  the  proceeds  as  trus- 
tee for  plaintiS*,  and  that  every  cent  of  it 
would  have  been  assigned  to  the  plaintiff  by 
any  insolvency  court  having  jurisdiction  of 
Saanders'  estate,  to  the  oclusion  of  his  gen- 
eral creditors.  It  cannot  be  doubted  that, 
if  Saunders  had  commenced  the  action  in  his 
own  nsnie,  the  interest  of  plaintiff  would 
have  entitled  him  to  intervene  and  take  con- 
trol of  the  litigation,  upon  the  ground  that 
he  was'  the  real  party  in  interest,  and  more 
especially  by  reaaon  of  the  insolvency  of 
Saunders.  These  things  being  so  I  can- 
not understand  why,  upon  Bfaowing  the  neg^ 
lect  of  Saunders  to  sue,  tbe  plaintiff  could 
not  commence  the  action  himself,  making 
Saunders  a  party.  The  result  is  that  the 
same  parties  are  before  the  court  that  would 
have  been  befc»-e  the  court  if  Saunders  had 
done  his  duty  by  commenr'ng  the  action,  and 

Elaintiff  had  exercised  his  dear  1^1  right 
Y  intervening.  All  the  facts  were  fully 
disclosed  by  the  pleadinga,  and  the  court 
was  in  a  position  to  do  full  and  complete 
justice  in  the  premises.  There  is  another 
sufficient  answer  to  the  technical  objection 
of  want  of  privity.  By  S  3Sl  of  the  Code 
of  Civil  Procedure  it  is  made  the  duty  of 
Uie  officer  holding  the  execution,  in  the  ab- 
sence of  other  specific  direction  of  the  court, 
to  return  to  the  judgmmt  debtor  any  excess 
in  the  proceeds  of  the  sale  over  the  judg- 
ment and  accruing  costs.  In  this  case  there 
was  no  specific  direction  as  to  the  surplus, 
which  was  exactly  represented  by  appel- 
lant's check.  This  check  was  not  cash,  and 
the  judgment  debtor  could  not  have  been 
compelled  to  take  it.  But  that  objection 
could  have  been  waived,  and,  if  waived,  it 
would  have  been  the  duty  of  Saunders,  un- 
der the  statute,  to  transfer  the  check.  It 
is,  indeed,  true  tnat  the  plaintiff  never  for- 
mally demanded  a  transfer  of  the  check  (he 
never  knew  of  its  existence  until  it  had  been 
surrendered  and  destroyed),  and  he  never 
waived  his  right  to  the  cash ;  but  his  present 
action  is  founded  upon  the  obligation  aris- 
ing out  of  the  nonpayment  of  that  check,  and 
he  is  entitled  to  be  treated  as  the  equitable 
assignee.  Equity  deems  that  to  be  done 
which  ou^t  to  be  done.  Saunders  ought  to 
have  sued  on  the  check,  or  to  have  assigned 
it  to  tbe  plaintiff  so  that  he  could  sue.  Not 
having  sued  himself,  he  will  be  deemed  to 
.  have  assigned  his  right  of  action  to  plain- 
tiff. Of  this  view  he  cannot  complain,  and 
still  less  can  the  appellant  complain.  Tbe 
necessary  privity  of  contract  in  this  case  is 
worked  out  by  operation  of  law. 

5.  It  is  contended  that  the  plaintiff  can- 
not maintain  this  action  because  he  does  not 
show  that  he  is  willing  or  able  to  procure 
for  the  appellant  the  constable's  deed.  To 
Hustain  this  propoeitton,  counsel  cites  Bo- 
hall  V.  DiUer,  41  Cal.  S33.  and  similar  cases. 
Such  eases  haye  no  application  here;  A  pur^ 
chaser  at  execution  sale  must  pay  when  the 
certificate  of  sale  is  delivered.  He  gets  bis 
deed  in  due  oonrse  upon  demand  <rf  the  of- 
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flc^.  Appelant  received  his  oertiflcate  at 
sale  at  the  date  of  the  sale,  and  the  whole 
amount  of  his  bid  was  then  payable. 

8.  If  we  are  correct  in  holding  that  plain- 
tiff can  maintain  this  action  as  equitable  as- 
signee of  defendant's  check,  or  as  the  real 

Earty  in  interest,  beca^ise  of  the  default  of 
Is  bnistee.  the  plea  of  the  statute  of  limita- 
tions is  disposed  ol  The  action  was  omn- 
menced  within  four  years  from  the  date  of 
the  check.  " 

7.  At  the  date  of  the  exeeution  sale  the 
California  Steamship  Company  was  indebted 
to  the  appellant  in  about  the  sum  of  $27,000, 
upon  which  the  appellant  had  commenced  an 
action  and  issued  attachments,  which  he  bid 
caused  to  he  levied  on  the  property  which  be 
afterwards  purchased.  The  subsequent  ad- 
judication of  the  company's  insolvent?, 
made  within  thirty  days  after  the  commence- 
ment of  that  suit,  dissolved  the  attachment, 
and  appellant  thereupon  proved  up  hii 
claim  for  the  full  amount  in  the  insolvenry 
court.  This  was  done  subsequent  to  his 
purchase  at  tiie  execution  sale,  and  after  he 
had  stopped  payment  of  his  cbeek.  In  prov- 
ing his  claim  in  the  insolvency  prooe<>dings 
he  made  no  deduction  on  account  of  the  un- 
paid balance  of  his  bid  at  the  execution  sale, 
but  asked  and  obtained  the  allowance  of  thr 
whole  of  his  original  claim,  undiminished, 
and  when  a  dividend  was  declared  by  the  as- 
signee he  claimed  and  received  the  sum  ap- 
portionable  to  the  full  amount  of  his  origi- 
nal demands.  The  dividend  was  only  s 
fraction  over  4  per  cent  of  the  company's  in- 
debtedness, however,  and  the  amount  still 
due  the  appellant  is  largely  in  excess  of  the 
unpaid  portion  of  his  bid  at  the  execution 
sale.  Upon  these  facts  the  appellant  cm- 
tends  that  the  trial  court  erred  in  refusing 
to  set  off  his  claim  upon  the  insolvent  com- 
pany against  the  present  claim  of  plaintitT. 
To  this  assignment  of  error  the  respondent 
makes  three  answers:  First,  that  Anibrtwe 
never  had  a  right  to  set  off  his  claim  again?! 
the  steamship  company;  second,  that,  if 
siwh  right  ever  existed,  he  waived  it  at  the 
time  he  should  have  exercised  it;  and.  third, 
that  he  is  estopped  to  claim  a  right  of  set- 
off by  his  claim  and  acceptance  of  the  divi- 
dend in  the  insolvency  proceedine  on  the 
whole  amount  of  the  original  indebtedness 
of  the  steamship  company.  I  think  the  po- 
sition of  the  respondent  must  be  sustained 
on  every  point. 

This  case  presents  a  question  very  differ- 
ent from  that  which  arises  in  the  ordinary 
case  of  cross  demands  or  mutual  credits. 
The  real  question  is  not  whether  cross  de- 
mands may  be  compensated  by  setting  oft 
one  against  the  other,  but  is,  rather,  a  ques- 
tion whether  a  creditor  of  an  insolvent  can 
by  his  unlawful  act  defeat  the  dear  and  un- 
doubted policy  of  the  insolvency  laws,  and 
give  himself  a  preference  over  other  credit- 
ors ;  whether,  in  other  words,  he  can,  against 
the  will  of  tbe  insolvent  debtM-,  and  in  viola- 
tion of  his  legal  rij^ts,  secure  %  preference 
which  oould  not  be  secured  W  tteir  volun- 
tary and  concurrent  action.  Under  the  pro- 
visions of  t  5S  of  the  iasolveney  act,  it  i« 
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perfectly  dear  tliat  if  a  debtor  in  ccmtcm- 
plation  of  insoWeiu^  should  make  over  to 
one  of  his  creditors  a  valuable  asset  in  con' 
uderation  of  the  relecue  of  his  demand, — 
the  creditor  havinff  reason  to  know  the  debt- 
or's condition, — the  transaction  would  be 
set  aside  as  a  fraud  upon  the  other  credit- 
ors.   And,  if  this  is  so, — if  the  insolvent 
cannot  give  a  preference,  when  he  desires  to 
do  80,      a  voluntary  transfor  oi  hta  proper- 
ty,— it  certainly  must  be  allowed  that  the 
creditor  cannot  secure  the  same  preference 
by  nnlAwfully  taking  or  withholding  the 
property  and  offering  to  credit  its  value. 
This,  however,  is  precisely  what  Ambrose  is 
seeking  to  do  in  tills  action.    The  steamship 
company  did  not  make  a  voluntary  sale  of 
its  property  on  credit  to  Ambrose,  or  to 
anyone.   The  property  waa  seized  upon  hy 
an  otHoer  of  the  law  who  was  empowered  to 
sell  enough  of  it  to  satisfy  bis  execution,  or 
to 'sell  the  whole  of  it  for  cash,  and  after 
satisfying  the  execution  to  return  the  sur- 
plus to  the  owner.    If  this  course — the 
course  enjoined  by  the  law — had  been  pur- 
sued, the  constable  would  not  have  taken 
Ambrose's  eheck  for  $9,145  in  lieu  of  cash, 
but  would  have  taken  the  cash  itself  and 
paid  it  over  to  the  company,  by  whom  it 
would  have  been  turned  over  to  its  assignee 
as  a  part  of  Uie  fund  for  the  satisfaction  of 
the  claims  of  its  general  creditors,  including 
Ambrose.    By  imposing  upon  the  constable, 
and  violating  the  right  of  uie  steamship  com- 
pany to  receive  the  cash,  Ambrose  seeks  to 
put  himself  in  the  attitude  of  a  debtor  of 
the  corporation,  with  a  ri^t  to  extinguish 
his  indebtedness  by  a  aet-tm,  dollar  for  dol- 
lar, where  oth^  creditors  must  be  content 
w9th  a  modest  dividend.    To  sustain  him  in 
this  position  is  to  allow  him  to  take  advan- 
tage of  his  own  wrong,  and  to  hold  that  the 
policy  and  plain  directions  of  the  law  can  be 
defeated  1^  a  violation  of  tiie  law.   The  doc- 
trine of  set-off  is  pre-eminently  an  equitable 
doctrine,  and  is  none  the  less  so  by  reason 
of  its  embodiment  in  our  statutes.    Upon  a 
claim  of  set-off.  equity  will  work  out  the 
result  that  would  have  followed  if  that  had 
been  done  which  ought  to  have  been  done. 
If  Ambrose  had  paid  the  full  amount  of  his 
bid,  as  he  ought  to  have  done,  the  plaintiff, 
as  assignee  of  the  insolvent  corporation, 
would  have  bad  99,14S  to  divide  ev«ily  be- 
tween him  and  the  other  creditors.    The  re- 
sult of  this  judgment  is  to  bring  about  ex.- 
actly  that  condition,  while  to  allow  the  claim 
of  set-off  which  he  asserts  would  be  to  give 
bim  the  whole  $9,146,  and  leave  the  other 
creditors  no  part  of  it. 

But,  even  if  it  were  conceded  that  a  right 
of  set-off  could  exist  under  such  circumstan- 
ees,  it  is  certain  that  the  time  to  exercise  it 
was  when  ^nbroee  proved  hia  daim  in  the 
insolvency  proceedings.  If  the  eross  de- 
mands were  of  such  a  nature  that  one  com- 
pensated the  other,  he  had  no  valid  claim 
for  more  than  the  balance.  But  he  claimed 
and  was  allowed  the  whole  of  his  original 
demands,  undiminished;  and  Uiis  allowance 
of  his  claim  was,  lil^  a  similar  allowance  in 
probate  proceedings,  the  equimdent  of  a 
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jttdgmentr— a  judgment  to  be  paid  in  due 
course  of  administration.  To  make  this 
claim  and  secure  its  allowance  was,  there- 
fore, a  solemn  admission  on  his  part  that 
he  had  no  right  to  set  off  the  unpaid  bal- 
ance of  his  bid  at  the  execution  sale,  but 
that  he  must  discharge  that  liabili^  in 
full,  and  content  himself  with  the  dividend 
apportionable  to  the  full  amount  ot  his 
original  demands.  I  think  it  clear  that  he 
was  well  advised  in  midcing  this  admission, 
and  pursuing  the  course  that  he  did.  But, 
whether  well  or  ill  advised  in  this  matter, 
he  certainly  went  too  far  to  recede  when  he 
claimed  and  accepted  a  dividend  on  thfk 
whole  amount  of  his  original  demands.  If 
the  right  of  set-off  existed,  and  the  two 
claims  compensated  each  otiier,  he  was  enti- 
tled to  a  dividend  on  a  balance  of  only 
abont  $20,000,  but  he  claimed  and  accepted 
a  dividend  on  over  $29,000.  That  is  to  say, 
about  one  third  of  what  he  received  was 
money  to  which  he  had  no  right,  and  it  was 
mon^  of  which  the  other  creditors  were 
wrongfully  deprived.  For  the  purpose  of 
drawing  a  dividend  in  the  insolvency  pro- 
ceeding he  acts  upon  the  tbewy  that  there 
is  no  set-off,  and  that  the  cross  demands  are 
uncompensated.  Having  in  this  way  ap- 
propriated to  himself  mon^  that  on  his 
present  theory  belonged  to  other  creditors, 
csn  be  be  allowed  now  to  shift  bis  ground, 
and  upon  a  totally  inconsistent  thef»y  with- 
hold the  fund  out  of  which  the  other  credit- 
ors would  receive  a  dividend  T  It  is  to  my 
mind  clear  that  he  cannot.   He  is  estopped. 

These  views  are,  I  think,  amply  sustaiiwd 
by  authority,  and  even  by  the  letter  of  our 
statutes.  A  counterclaim  capable  of  being 
set  off  in  an  action  must  be  in  itself  an  ex- 
isting cause  of  action.  Was  appellant's 
claim  against  the  steamship  company  an  ex- 
isting cause  of  action  when  he  Sought  to 
avail  hiipaelf  of  it  as  a  counterclaim  T  Sec- 
tion 45  of  the  insolvem^  act  furnishes  the 
answer  to  this  question:  "No  creditor  pror- 
inf  his  debt  or  claim  shall  be  allowed  to 
maintain  any  suit  at  law  or  in  equity  there- 
for against  the  debtor,  but  shall  be  deemed 
to  have  waived  all  right  of  action  and  suit," 
etc.  The  case  of  Broton  v.  Farmers^  Bank, 
6  Bush,  198,  is  an  all  fours  with  this  case. 
I  quote  the  following  from  the  opinion  of 
the  court  of  appeals:  "And  to  the  set-off 
BO  pleaded  the  plaintiff  filed  a  reply,  setting 
forth  that  before  be  brought  this  action  the 
defendant  had,  in  the  proper  proceedings 
which  were  pending  in  bankruptcy,  present- 
ed and  proved  and  verified  for  adjudication 
and  allowance  against  the  estate  of  each  of 
said  bankrupts  the  whole  amount  of  each  of 
said  del)ts,  without  giving  or  allowing  any 
credit  on  either  of  them  for  the  $200.04  in 
controversy,  and  that  said  debts,  having 
been  proved  in  bankniptiT',  were  beyond  the 
defendant's  control.-  ...  In  our  opin- 
ion, proving  the  entire  debts  in  the  proceed- 
ings in  bankruptcy,  without  offering  to  abate 
the  claims  by  the  amount  of  said  deposit, 
was  a  waiver  of  the  right  to  do  so,  and  an 
election  to  proceed  in  said  claims  alone  In 
the  proceedings  in  bankrupb^,  and  that  the 
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sutisequent  assertion  of  part  of  tlie  same 
debts  bj  plea  of  set-off  in  this  action  was 
equivalent  to  the  prosecuuon  of  an  oriffina) 
auit  upon  the  claims  against  the  prohibi- 
tion of  the  bankrupt  law."  Ruaaell  T. 
Oiccn,  61  Mo.  186,  is  a  case  of  the  same 
complexion,  and  this  is  from  the  opinion 
of  the  court;  "The  chief  question  for  de- 
termination in  this  case  is  whether  a  cred- 
itor who,  in  making  proof  of  his  claim  be- 
fore the  register  in  bankruptcy,  omits  to 
show  that  the  bankrupt  has  an  unsatisfied 
claim  against  him,  can,  when  sued  by  the  as- 
signee for  the  amount  of  such  unsatisfied 
.and  omitted  claim,  plead  as  a  set-ofif  the 
amount  allowed  by  the  register  as  a  bal- 
ance due  to  him.  This  question  must  re- 
ceive a  reply  in  the  negaUve.  .  .  . 
When  a  party  defendant  pleads  a  set-off,  he. 
in  effect,  brings  an  action  for  the  amoimt 
of  thst  set-off,  but  by  presenting  and  prov- 
ing his  claims  before  the  reginter  the  cred- 
itor iH  to  be  deemed  as  waiving  'all  right 
of  action  or  suit  against  the  bankrupt.'  It 
M'oidd  he  cleitrly  contrary,  therefore,  to  the 
evident  intent  of  the  above-recited  sections 
to  allow  a  creditor  to  do  that  indirectly 
which  the  law  precludes  him  from  doing  di- 
rectly,— to  accomplish  by  way  of  set-off 
that  which  he  would  be  debarred  from  as- 
perting  in  a  direct  action.  The  same  view 
of  this  point  is  taken  elsewhere.  {Brovm 
T.  Parmera'  Bank,  6  Bush,  1B8.)"  And  see 
notes  to  S  21,  James,  Bankrupt  Law;  Bump, 
Bankruptcy.  0th  ed.  flR4.  11th  ed.  401. 

The  superior  court  did  not  err  in  denying 
tlia  right  of  set-off. 

Judgnunt  and  order  affimted. 

We  concur:  "Vmn  Ityke,  J.;  TMnpl«»  J.; 
Besuhftw,  J. 

KoFarlsnd,  J.,  dissenting: 

I  dissent,  and  think  that  the  judgment 
should  be  reversed.  Apart  from  the  very 
close  questions  of  law  which  arise  in  the 
case,  by  whidi,  of  course,  it  must  be  deter- 
mined, it  is  proper  to  remark  that  it  would 
be  a  great  hardship  to  compel  appellant  to 
pay  the  large  amount  of  money  and  inter- 
est claimed  to  be  due  resptmdent  on  the  bid 
at  the  constable's  sale.  Appellant  had  ad- 
vanced to  the  California  Steamship  Com- 
pany large  sums  of  money,  at  one  time 
amounting  to  $80,000.  At  the  time  of  the 
constable's  sale  the  company  owed  appel- 
lant abont  $28,000.  He  paid  $8.55  on  his 
bid;  he  also  paid  $1,000  on  the  judgment  re- 
covered against  the  constable  and  his  sure- 
ties; he  also  paid  several  hundred  dollars  on 
a  former  sale  of  the  same  property;  and  he 
not  only  loses  all  of  this,  with  the  exception 
of  a  very  small  percentage  coming  from  the 
effects  of  the  insolvent  corporation,  but  must 
now  pay  in  addition  the  amount  of  the  pres- 
ent judgment,  which  is  for  $11,136.47  and, 
intcreflt.  I  think  that  it  can  be  gleaned 
from  the  evidence  that  the  bid  of  $10,000 
M'as  understood  by  the  judgment  debtor,  by 
the  constable,  and  by  the  appellant  to  be 
fictitious,  except  as  to  the  amount  neces- 
«arv  to  p^  the  judgment  lien,  $86S, 
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which  sum  appellant  paid  to  the  eonstaU^ 
and  that  the  $10,000  was  bid  with  the  con- 
sent of  all  parties  merely  to  enhance  the  ap> 
parent  value  of  the  property ;  appellant  snp- 

f losing  that  it  would  be  deducted  from  the 
arge  amount  of  indebtedness  from  the  com- 
pany to  himself.  It  is  alleged  In  the  com- 
plaint that  the  constable  never  demanded 
payment  of  the  eheck  given  him  by  appellant 
for  $0,145.  The  judgment  debtor,  before  it 
went  into  insolvency,  never  made  any  ob- 
jection to  the  nonpayment  of  the  balance  of 
the  bid.  Payment  of  the  check  was  imme- 
diately stopped  by  notice  of  appellant,  no 
demand  was  ever  made  on  the  bank  on  wbicli 
it  was  drawn  for  its  payment,  and  the  check 
was  destroyed.  No  proceedings  were  taken 
under  {  696.  Code  Civ.  Proc.,  to  have  the 
property  resold.  This  action  was  not  com- 
menced until  nearly  four  years  after  the 
date  of  the  bid.  There  is  no  finding  as  to 
the  actual  value  of  the  prooerty,  and  no  eri- 
dence  going  very  directly  to  that  point,  but 
there  is  evidence  tending  to  show  thst  it 
had  no  value  approaching  the  amount  of  thf 
bid.  Under  these  circumstances,  the  appel- 
lant should  not  be  compelled  to  pay  this 
large  sum  of  money  unless  strict  law  inexor- 
ably demands  It,  and  I  do  not  think  tbit 
there  is  such  a  demand. 

As  to  the  law  governing  the  case,  without 
considering  the  many  other  points  made 
appellant,  I  will  merely  say: 

1.  That  in  my  opinion  there  was  no  privitv 
of  contract  between  the  respondent  and  tlie 
appellsnt  as  to  the  alleged  cause  of  action, 
and  therefore  respondent  cannot  maintain 
this  action.  There  are  many  authorities 
supporting  this  view,  but  it  will  be  suffi- 
cient to  notice  the  cases  of  Oalpin  v.  Iximh. 
2»  Ohio  St.  620.  and  Adama  v.  Adamg.  i 
Wfltts,  160,  and  the  eases  referred  to  in  the 
opinions  in  those  cases.  In  (tnlpin  Laml 
the  syllabus,  which  is  a  correct  statement  , 
of  the  point  decided,  is  as  follows:  "A  judp-  i 
ment  creditor  cannot  maintain  an  action 
against  a  purchaser  of  real  estate  at  sher- 
iff's sale  to  recover  damages  for  the  breach 
of  the  contract  of  sale."  Of  course,  a  judg- 
ment debtor  is  in  the  same  position  touch- 
ing this  point  as  a  judgment  creditor.  In 
the  opinion  the  court  says:  "The  contract 
of  purchase  is  made  with  the  officer.  i» 
representing  all  the  interests  involved  in 
the  suit  in  nhich  the  judgment  or  decree  of 
sale  is  rendered.  He  and  the  purchaser  are 
the  only  parties  to  the  contract  of  purchase, 
and  he  alone  can  maintain  an  action  against 
the  purchaser  to  recover  the  purchase  money. 
The  parties  to  the  judgment  or  decree  have 
different  interests  and  stand  in  different  re- 
lations to  the  property;  some  holding  the 
relation  of  debtor,  and  others  that  of  oredit-  < 
or.  But,  however  numerous  the  parties  or 
diverse  their  interests,  the  officer  represent* 
them  all.  and  none  of  the  parties  stand  in 
such  relation  to  the  contract  of  the  purchas- 
er as  to  entitle  them  to  maintain  an  action 
on  it."  In  Adam»  v.  Adama  the  syllabus  is 
as  follows:  "For  a  breach  of  contract  be- 
tween ft  shnriff  and  his  vendee  of  land  no 
aetion  will  lie  in  the  nune  of  anyone  hot  | 
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the  sherifT.'*  In  the  opinion  the  court  says: 
''The  sheriff,  in  making  the  contract  of  sale 
with  James  Adams,  was  not  acting  as  the 
agent  of  the  plaintiff,  nor  yet  of  anyone  else. 
He  IB  oonsiuered  the  principal  himself  in 
»uch  cases,  and  the  legal  as  well  as  real 
party  making  the  contract  of  sale.  Al- 
thoQgh  it  be  true  that  he  acts  in  the  charac- 
ter of  a  trustee,  yet  it  must  be  borne  in 
mind  that  it  is  as  an  officer  of  the  law  that 
he  does  so,  and  that  it  is  from  the  taw  he 
derives  all  his  power  and  authority;  and,  in 
sales  of  property  made  by  him  as  sheriff 
under  this  authority,  he  alone  has  the  right 
to  receive  the  money  arising  therefrom,  and 
is  responsible  for  the  legal  appropriation  of 
it,  unless  it  is  brought  by  him  into  court  for 
that  purpose.  It  would  inevitably  produce 
•p-eat  confusion  and  clashing  of  suits  to  per- 
mit other  persons  besides  the  sheriff  in  their 
own  names  to  maintain  suits  against  a 
AherifTs  Tendees  for  breaches  f>f  their  con- 
tracts made  with  him.  It  would  also  be 
inconsistoit  with  every  principle  of  analogy 
in  the  law."  I  have  seen  no  cases  where 
the  point  ynn  directly  involved  which  are 
in  conflict  with  the  above  authorities. 

S.  Under  any  view,  the  action,  in  my 
oninion,  is  barred  hy  the  statute  of  limita- 
1  if ms.  The  all^^  action  is  based  upon  the 
1>id  made  by  appellant  at  the  sale,  and  not 
upon  a  written  instrument,  and  it  cannot  be 
lirought  within  any  category  of  actions  not 
Itarred  In  at  least  three  years. 

Ouontte,  J.,  dissenting: 

I  concur  generally  in  the  views  of  Mr. 
'Tustire  McForland,  but  would  add  an  addi- 
-titmal  suiQ^estion.  Though  the  concession 
i»  opposed  to  all  the  authorities,  let  it  be 
nnsuTned  that  the  constable  took  this  chpck 
from  Ambrose  as  agent  or  trustee  of  the 
plnintiff, — an  act  clearly  beyond  the  scope 
-of  his  authority.  Unon  this  concession,  the 
plaintiff  then  had  either  one  of  two  courses 
-open  to  him :  He  could  ratify  the  con- 
stable's act  and  take  the  check,  or  he  eould 
repudiflte  It  and  hold  him  liable  for  the 
money  he  should  have  received  at  the  sale. 
Here  plaintiff  elected  to  follow  the  latter 
<*ourse.  and  recovered  judgment  aeainst  the 
constable  for  the  full  amount  of  the  unpaid 
purchase  price.  Having  done  so,  he  lost  all 
ri<!ht8  he  may  have  had  to  the  check,  and 
forever  afterwards  it  became  the  pronerty 
of  the  constable.  Plaintiff  had  no  rijdit  to 
sue  the  »>n"nfnM(>  fir  ih»  nuTMiid  purchase 
price,  and  also  claim  title  to  the  check, 
n'htse  two  remedies  were  absolutely  inoon- 
ni<4tcnt  with  each  other,  and  the  adoption 
of  one  was  a  bar  to  the  prosecution  of  the 
other.  If  the  plaintiff  had  taken  an  assign- 
ment of  the  check  from  the  cnnntable  in  the 
-Arat  instance,  he  could  not  thereafter  have 
Hued  the  constable  for  the  unpaid  purchase 
price;  and  having  first  sued  the  constable 
for  that  purchase  price,  he  never  thereafter 
was  entitled  to  an  assignment  of  the  check, 
f^onceding  that  when  the  first  action  was 
>>rought  he  did  not  know  that  the  check  was 
in  existence,  still  that  fact  is  immaterial, 
for  he  did  know  that  the  purehase  price  had 
£4  L.  R.  A. 


not  been  paid.  The  foregoing  views  we  be- 
lieve to  be  supported  by  the  language  of  the 
principal  opinion,  wherein  it  is  said: 
"This  chedc  was  not  cash,  and  the  judgment 
debtor  could  not  have  been  compelled  to 
take  it.  But  that  objection  conld  nave  been 
waived,  and,  if  waived,  it  would  have  been 
the  duty  of  Saunders,  under  the  statute,  to 
transfer  the  check.  ,  .  .  Equity  deems 
that  to  be  done  which  ought  to  be  done. 
Saunders  ought  to  have  sued  on  the  check, 
or  to  have  assigned  it  to  the  plaintiff  so 
that  he  oould  sue.  Not  havintr  sued  himself, 
he  will  be  deemed  to  have  assigned  his  right 
of  action  to  plaintiff.  Of  this  view  he  can- 
not complain,  and  still  less  can  the  appellant 
jomplain.  The  necMsary  privity  of  con- 
tract in  this  case  is  worked  out  by  opera- 
tion of  law."  Conceding  the  foregoing 
miotation  to  contain  a  sound  exposition  of 
tne  law,  then  the  plaintiff,  after  having 
broueht  hia  action  against  the  constable  for 
the  full  amount  of  the  purchase  priee  and 
recovered  judgment,  would  never  be  declared 
by  the  law  to  be  the  equitable  assignee  at 
the  check.  It  was  thereafter  the  property 
of  the  constable,  and  the  plaintiff  had  no 
right  or  title  in  it.  This  acti<Mi  cannot  be 
maintained  for  a  moment  unless  upon  the 
theory  that  it  is  an  action  upon  the  check. 
The  statutes  of  limitation  absolutely  forbid 
it.  The  check  being  the  proper^  of  the 
constable,  the  action  must  fall. 

Harrison,  J.,  dissenting: 

The  comjjlaint  herein  is  based  solely  upon 
the  obligation  of  the  appellant  to  pay  the 
amount  of  his  bid,  and  upon  the  right  of  the 
plaintiff,  aa  the  assignee  of  the  ludgmeiit 
creditor,  to  recover  that  amount  from  him. 
.\fter  setting  forth  the  facts  showing  the 
capacity  in  which  the  plaintiff  brings  the. 
action,  and  the  circumstances  attending  the 
bid,  and  its  nonpayment,  it  is  alleged  that 
the  plaintiff  is  the  owner  of  and  entitled  to 
recover  the  whole  amount  "due  to  the  de- 
fendant Saunders,  as  such  conMable,  from 
the  defendant  Ambrose  on  said  bid ;"  and  the 
court  finds,  as  the  fact  upon  which  it  ren- 
dered jud^ent  against  the  appellant,  that 
the  plaintiff  is  entitled  to  have  and  recover 
the  amount  "so  due  and  payable  to  the  de- 
fendant Saunders,  as  such  constable,  from 
the  defendant  Ambrose,  on  said  bid,  and 
now  due  to  this  plaintiff,  as  such  assignee 
in  insolvency."  The  plaintiff's  entire  cause 
of  action  rests,  therefcH'e,  upon  the  appel- 
lant's refusal  to  pay  the  amount  of  his  bid. 
The  complaint  is  framed  upon  the  theory 
that  the  amount  hid  was  due  from  the  ap- 
pellant to  the  officer,  and  that  by  reason  of 
the  officer's  neglect  and  default  the  plain- 
tiff is  entitled  to  maintain  a  direct  action 
asainst  the  appellant  for  its  recovery.  I 
think  it  is  very  clearly  shown  in  the  opin- 
ion of  Mr.  Justice  McFarland  that  there  is 
no  privity  between  the  officer  and  the  judg- 
ment creditor,  by  which  the  tatter  is  author- 
ized to  maintain  an  action  against  the  pur- 
chaser for  the  amount  of  his  bid;  but,  if  it 
be  conceded  that  such  privity  does  exist, 
the  ereditor  can  have  no  grsatcr  right  of 
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action  than  could  the  officer.  The  plaintiff 
luw  no  other  cause  of  action  against  the  ap- 
pellant than  such  as  e^ted  in  favor' of  his 
Msignor,  the  steamship  company;  and  Uiat 
oompanT's  right  of  action,  if  any  ^sted, 
accrued  October  24,  1801,  at  the  time  when 
the  appellant  purchased  the  property  at  the 
constable's  sale.  If  tfae  plaintilTs  rigbt  to 
maintain  the  action  is  to  be  suatained  upon 
the  ground  that  he  Is  the  real  part^  tn  in- 
terest, his  right  of  action  can  be  no  greater 
than  that  of  him  who  conducted  the  trans- 
action under  which  he  derived  his  interest, 
and  by  virtue  of  which  be  claims  to  be  the 
interested  party.  If  the  appellant  would 
not  have  been  liable  to  Saunders  under  the 
ftiets  alleged  and  found  herein,  the  plaintiff 
can  have  no  right  of  recovery  against  him. 
It  is  very  evident  that  Saunders  could  not 
have  maintained  any  action  against  the  ap- 
pellant for  the  recovery  of  the  amount  of  his 
Did  unless  it  was  commenced  within  two 
years  after  the  date  of  the  hid;  and  it  is 
equally  dear,  upon  tiie  facts  alleged  and 
shown  herein,  that  at  Uie  time  the  present 
action  was  commenced  Saunders  could  not 
have  maintained  any  action  against  the  ap- 
pellant upon  the  check.  Not  only  is  it  al- 
l^;ed  in  the  complaint  that  he  made  no  de- 
mand for  the  paynient  of  the  check,  and  that 
he  declined  to  collect  it,  but  it  is  also  shown 
that  when  he  received  it  he  inclosed  it  in  an 
envelope  and  deposited  it  in  the  bank  "for 
safe-keeping"  and  afterwards,  and  before 
the  comniNioement  of  this  action,  withdrew 
It  and  surrendered  it  to  the  appellant.  He 
had  the  same  right  to  surrender  the  check 
to  the  appellant  as  he  would  have  had  to 
refuse  to  receive  it  at  the  time  of  the  bid. 
Having  thus  voluntarily  parted  with  it.  he 
eonld  not  thereafter  maintain  any  action 
upon  it.  and  his  only  right  of  action  against 
the  appellant  would  have  been  for  ^e  re- 
covery of  the  amount  of  hia  bid. 

The  onl^  reason  assigned  in  the  opinion 
of  the  Chief  Justice  for  sustaining  the  ac- 
tion, as  against  the  plea  of  the  statute  of 
limitations,  is  that  the  plaintiff  is  the  ea- 
uitahle  assignee  of  the  check.  No  adjudi- 
cated case  is  cited  fn  support  of  this  prop- 
osition, nor  are  any  rules  applicable  to  the 

{trinciples  governing  equitable  assignments 
nvoked  in  its  support.  The  action  herein 
is  not  upon  the  check,  and  the  allegations 
in  the  complaint,  as  well  as  the  evidenr>e  of- 
fered at  the  trial,  and  tbe  findings  of  the 
court  in  reference  thereto,  do  not  assert  any 
right  in  the  plaintiff  by  virtue  of  the  chedc, 
but  are  clearly  evidentiary  statements  of 
the  transaction,  inserted  merely  for  the  pur- 
pose of  showing  that  the  appellant  had  not 
paid  the  full  amount  of  his  bid.  Not  only 
does  the  complaint  fail  to  set  forth  any 
right  of  action  upon  the  check,  but,  as  if 
with  the  intention  not  to  do  so,  avoids  any 
claim  to  the  check  by  reiison  of  its  having 
been  received  by  the  officer.  After  alleging 
that  he  accepted  it  "in  lieu  of  the  balance 
of  the  purchase  price''  bid  try  the  apnellant, 
tbe  eomplaiat  sets  forth  that  the  officer  de- 
posited it  in  the  bank  of  Lompoe,  "where, 
as  this  plaintiff  is  informed  and  believes, 
S4L.ILA. 


the  said  check  has  ever  since  been,  and  is 
now,  deposited  and  remains."  Although  it 
was  shown  at  the  trial  that  tbe  check  had 
been  withdrawn  from  the  bank  and  sur- 
rendered to  the  appellant  before  the  eom' 
meneement  of  the  present  action,  the  above 
allegation  shows  that,  although  the  plain- 
tiff then  believed  that  it  still  remained  in  the 
custody  of  tbe  bank,  he  made  no  effort  to 
get  possession  of  it  or  to  make  it  the  basis 
of  his  action,  but  relies  upon  the  liability 
of  the  appellant  for  the  amount  of  the  pur- 
chase money,  and  thus  destroys  his  rigiit 
to  be  regarded  as  the  equitable  assignee  of 
the  cheek.  An  officer  making  a  sale  has  no 
right  to  accept  anything  but  money  from 
the  bidd«',  or  to  give  credit  to  the  purchas- 
er. If  he  does  so,  however,  he  acts  in  his 
individual  capacity,  and  not  as  an  officer, 
and  is  liable  in  his  individual  capacity 
equally  as  if  he  had  in  fact  received  thV 
money.  The  judgment  credits  may  afUrm 
the  act  of  the  officer  in  accepting  the  check 
or  other  obligation  of  the  purchaser,  instead 
of  money,  and  thus  be  estopped  from  ques- 
tioning the  sufficiency  or  correctness  of  the 
ofllcer's  act,  but  unless  he  does  so  accopt  it 
he  docs  not  acquire  any  right  or  title  there- 
to. To  say  that  because  he  might  have  ac- 
cepted the  check  it  may  be  assumed  that  he 
did  accept  it,  upon  the  ground  that  equifv 
deems  that  to  be  done  which  ought  to  be 
done. — especially  when  he  makes  no  dalm 
that  he  was  willing  to  accept  it. — Is  to  ap- 
ply this  rule  in  a  manner  for  which  I  think 
no  authority  can  be  found.  The  act  of  the 
plaintiff  in  bringing  the  former  action 
a(;ain9t  the  officer,  in  which  he  charged  him 
with  having  received  the  money  upon  the 
bid  and  ob^ined  judgment  therefor.  Is  con- 
clusive airainst  any  claim  that  the  platntifT 
waived  the  officer's  obligation  to  receive 
money  upon  the  bid.  and  that  he  was  will- 
in?  to  accept  the  check  In  Its  stead.  Hit 
election  of  remedies  at  that  time  preclude* 
him  from  maintaining  the  present  actios, 
as  is  shown  In  the  opinion  of  Mr.  Justice 
Garoutte. 

If  the  remedy  provided  In  {  605.  Code 
OIv.  Proc.,  in  case  the  purchaser  refuses  to 
pay  the  amount  bid  by  him.  is  not  exclu- 
sive, the  officer's  right  of  action  is  limited 
to  a  suit  for  the  recovery  of  the  amount  of 
the  hid.  Such  an  action  is  a  pure  common- 
law  action,  resting  upon  the  common-law 
liability  of  the  purchaser  vnon  hia  bid.  and 
presents  no  room  for  invoking  the  princi- 
ples of  equity,  and  the  rights  of  the  credit- 
or derived  1^  virtue  of  his  privity  with  the 
officer  can  he  no  greater  than  those  of  the 
officer;  but  whether  the  obligation  of  the 
appellant  is  by  virtue  of  the  Rtatiite.  or 
rests  upon  his  common-law  liability,  in  im- 
material. His  c*ligation  is  not  "founded" 
upon  an  instrument  of  writing,  and  nnv  ac- 
tion to  enforce  such  obligation  must  be 
commenced  within  two  Tears  after  his  lia- 
bility accrued.  Chipman  t.  MorriU,  20  Csl. 
130;  HeCarthy  v.  Mount  Ttcarte  Land  4t 
Water  Oo.  Ill  Cal.  328.  43  Pae.  95«: 
Thomtu  V.  Pacific  Beaeh  Co.  116  CtL  IM. 
46  Pae.  .809. 
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A»  the  present  action  was  not  commenced 
until  more  tiian  two  years  after  the  right 
«f  action  accrued,  the  defendant's  plea  of 
the  statute  of  limitatuHia  should  have  been 

sustained. 

■ 

Rehearing  denied. 


Re  Estata  of  Hemy  K.  WINGHESTEtB,  De> 

ceaaed. 

(  CaL  » 

1.  A  TaliA  beqnetit  mmr  Ibe  made  bT 
name  to  an  unincorporated  ednea- 
tlonal  aocletr,  wblcb  has  an  ezlstlns  or- 
V&nfsatlm  composed  of  certain  known  mem- 
bers, soTerned  bjr  a  coiiBtltation  and  br-lawa, 
and  bavlnc  bfllcera  cboaen  to  eonduet  Its  boBl- 
neaa  affairs  and  carry  ont  Its  object*. 

a.  A  beqaeat  to  an  unincorporated  ed- 
ucational soclctr  may  be  recelred  bj  a 
corporation  mbBequently  formed  bj  tta  mem- 
bem  to  carry  ont  the  objects  <tf  ttae  former 
■ocletj. 

(June  25,  1001.) 

APPEAL  tiie  flocecntors  of  the  will  of 
Heniy  K.  Winchester,  deceased,  from  a 
judgment  of  the  Superior  Court  for  Santa 
Barbara  County  decreeing  a  partial  distri- 
bution to  one  of  the  l^pitees  named  in  the 
will.  Affirmed. 

The  facts  are  stated  in  tlie  Commissiimer's 
opinion. 

Menn.  Udwvda  ft  Oarrtar,  for  appd- 
hmts: 

An  unincorporated  society  cannot  take  by 
will. 

Rhodes  r.  Rhodes,  88  Tenn.  037,  13  S.  W. 
590;  Jones  T.  Green  (Tenn.  Ch.)  36  S.  W. 
729;  Greene  v.  Dennis,  6  Oonn.  301,  16  Am. 
l>ec.  58;  McCord  v.  Ochiltree,  8  Blackf,  16; 
Orimes  v.  Barmon,  35  Ind.  246,  9  Am.  Rep. 
690;  AakUn  T.  FrankHn,  7  Ia.  Anfl.  416; 
Bardetty's  Buccession,  22  La.  Ann.  833; 
State  Use  of  Methodist  Episcopal  Church  v. 
Warren,  28  Md.  352;  Church  Extension  of 
M.  E.  Church  V.  Smith,  56  Md.  393 ;  Oioena 
■v.  Missionary  8oo.  of  M.  B.  Church,  14  N.  Y. 
380,  67  Am.  Dec.  160;  White  v.  Boioard,  48 
N.  Y.  144;  Marx  v.  McGiynn,  88  N.  Y.  357; 
Holland  Peck,  37  N.  C.  {2  Ired.  Eq.)  255; 
Methodist  Episcopal  Church  v.  Adams,  4  Or. 
83  ;  Btonestreet  v.  Doyle,  76  Va.  366,  40  Am. 
Kop.  731;  Eeiss  t.  UurpKey,  40  Wis.  276. 

Respondent  is  not  helped!^  its  subsequent 
incorporation. 

If  there  was  no  person  tn  esse  capable  of 
taking  when  the  testator  died,  the  coming 
i  nto  l>eing,  three  years  afterwards,  of  a  per. 
Bon  who  might  have  taken  had  it  existed  at 

KoTB. — Kor  otber  cases  In  tbla  series  as  to 
TVlldlty  of  girt  to  oalDcorporated  charity,  see 
Sadden  t.  Metbodlat  Soc.  of  Ireland  (N.  J. 
VSti-t  32  L.  R.  A.  625,  Bod  note;  Lane  t.  Eaton 
r&Iino.)  88  R.  A.  060:  and  UcHogh  t.  Me- 
Cole  (Wis.)  40  L.  R.  A.  T24. 

Am  to  effect  of  subsequent  Incorporation  to 
Bxatke  Talld  gift  to  unincorporated  aasoelation, 
Be«  Eiougheed  >.  Dykeman's  Baptist  Cbnrcb  ft 
S«>r:.  (N.  T.)  14  L.  B.  A.  410,  and  nets. 
54  I*.  B.  A. 


the  date  of  testator's  death,  cannot  affect  the 

question. 

White  T.  Hoioard,  46  N.  Y.  144;  Hordes- 
ty's  Succession,  22  La.  Ann.  333;  Philadel- 
phia Baptist  Asso.  v.  Hart,  4  Wheat.  1,  4  L. 
ed.  499. 

Mr.  WilUun  O.  Griffith,  for  respond- 
ent: 

Hie  bequest  to  the  Santa  Barbara  Natural 
ffistoiy  Society  is  a  charitable  bequest,  and 
should  be  so  considered  in  determining  the 
question  of  its  validity. 

Jackson  v.  Phillips,  14  Allen,  574 ;  Busselt 
T.  Allen,  107  U.  S.  163,  27  L.  ed.  397,  2  Sup. 
Ct  Rep.  827;  6  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  929. 

If  this  respondent,  before  incorporation, 
had  received  a  gift  or  bequest,  it  would  have 
!  reodved  it  in  trust  for  the  objects  and  pur- 
poses for  which  the  society  existed,  and 
would  have  been  as-  responsible  for  the  prop- 
er execuUrai  of  that  trust  as  a  private  cor- 
poration. 

Be  Ticknor,  13  Mich.  43. 
A  bequest  to  an  unincorporated  society  for 
charitable  uses  is  good  and  enforceable,  un- 
less rendered  invalid  by  local  laws. 

Burbank  v.  Whitney,  24  Pick.  146,  86  Am. 
Dee.  312;  Washburn  v.  Setoall,  9  Met.  280; 
Bartlett  v.  Jfye,  4  Met.  378;  Dexter  v.  Gard- 
ner, 7  Allen,  243;  Burr  v.  Smith,  7  Vt.  241, 
29  Am.  Dec  154;  Preachers'  Aid  Soc.  v. 
Rich,  45  Me.  552;  Jackson  v.  Phillips,  14 
Allen,  588;  Potter  v.  Chapin,  6  Paige,  649; 
Chambers  v.  Biggins,  20  Ky.  L.  Rep.  1425, 
49  S.  W.  436;  American  Tract  Soo.  v.  At- 
water,  30  Ohio  St  77,  27  Am.  Rep.  422;  Re 
Ticknor,  13  Mich.  43 ;  2  Kent.  Com.  p.  288, 
note  A ;  5  Am.  &  Eng.  Enc'  Law,  2d  ed.  p. 
918;  Beach,  Wills,  Pony  Series,  |  128; 
Boone,  Corp.  Pony  Series,  {  62. 

If  the  intention  of  the  testator  is  clear, 
the  court  wilt  not  allow  the  bequest  to  fail 
because  of  the  want  of  capacity  in  the  1^. 
atee  to  take  and  execute  the  trust,  but  will 
appoint  trustees  for  that  purpose. 

Willard,  Eq.  Jur.  8  680;  Story,  Eq.  Jur. 
S  1169;  Jones  v.  Habersham,  107  U.  S.  189, 
27  L.  ed.  406,  2  Sup.  Ct.  Rep,  336;  St.  Peter's 
Church  V.  Brown,  21  R.  I.  367,  43  Atl.  642; 
Be  Upham,  127  Cal.  90,  59  Pac.  816. 

Admitting  that  an  unincorporated  society 
is  incapable  of  taking  a  charitable  bequest, 
courts  of  equity  have  often  given  effect  to 
such  bequests  as  executory  devises,  upon  the 
incorporation  of  the  society  subsequent  to 
the  death  of  the  testator. 

Mclntire  Poor  School  v.  Zanesville  Canal 
A  Mfg.  Go.  9  Ohio,  203 ;  Miller  v.  Chittenden, 
4  Iowa,  252 ;  Zimmerman  v.  Anders,  Q  Watts 
ft  S.  218,  40  Am.  Dec.  552;  Inglis  v.  Sailor's 
Snug  Barbour,  3  Pet.  99,  7  L.  ed.  617 ;  St. 
Peter's  Church  v.  Brown,  21  R.  I.  307,  43 
Atl.  642. 

An  nnincorporated  society  can  take  a  be- 
quest, leaving  out  of  consideration  the  ele- 
ments of  a  charity. 

Re  Ticknor,  13  Mich.  43;  Boone,  Corp. 
Pony  Series,  §  62. 

OUpman,  C,  filed  the  following  opinion: 
Henry  K.  Winchester  died  testate  Febni- 
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Aiy  21,  1805.  In  bis  will  he  provided  as 
follows :  "I  give  to  the  Santa  Barbara  Nat- 
ural Uiatory  Society  of  Santa  Barbara,  Cali- 
fornia, the  sum  of  two  thousand  dollars." 
At  the  time  of  his  death,  and  until  June 
28,  1808,  this  society  was  an  unincorporated 
oi^^ixation,  on  which  latter  date  the  mem- 
bers of  the  society  duly  incorporated  under 
the  laws  of  this  state.  The  incorporated  so- 
ciety  |)etitioned  the  court  for  a  decree  of  par- 
tial distribution,  which  was  panted  by  the 
court,  and  from  this  decree  the  executors 
Appeal  on  the  judgment  roll  alone. 

The  court  found  the  following  facts :  That 
the  petitioner  "was  organized  as  &  sodrty  in 
the  year  1876,  and  erw  since  continued  to 
be,  up  to  the  time  of  its  incorporation  as 
her^nafter  mentioned,  a  regularly  organ- 
ized, unincorporated  society,  governed  by  a 
'Constitution  and  by-laws  adopted  by  the 
members  thereof,  having  regularly  elected 
officers,  and  holding  regular  meetiaffs, 
and  having  for  its  object  to  advance  tne 
study  and  promote  knowledge  of  the  various 
luranehes  of  natural  history  by  holding  meet- 
ings, providing  for  lectures,  and  establish- 
inff  a  museum  of  natural  history  specimens, 
ana  was  known  as  and  called  the  'Santa 
Barbara  Natural  History  Society "  that 
"on  June  28,  1808,  the  members  of  said  so- 
ciety formed  a  corporation  under  the  laws 
-of  this  stat^  the  petitioner  herein,  and  said 
society  has  ever  since  continued  to  be,  and 
now  is,  a  duly-organized  corporation,  known 
as  and  called  the  'Santa  Barbara  Society  of 
Natural  History,' "  the  purposes  were  de- 
-clared  to  be  similar  to  those  for  which  the 
original  society  was  formed,  although  stated 
in  different  terms ;  and,  among  other  things, 
it  was  provided  that  the  society  "shall  hi^d 
in  possession  real  estate,  and  funds  contrib- 
uted as  annual  dues  and  by  voluntary  sub- 
scriptions." It  was  also  ffiund  that  all  of 
the  devises  and  bequests  to  charitable  or 
boievolent  societies,  taken  collectively,  do 
not  exceed  one  third  of  the  estate;  that  dis- 
tribution to  various  l^tees  has  heret(rfore 
lieen  made,  amounting  in  all  to  80.38  per 
-cent  of  the  amount  to  which  said  legatees 
were  entitled,  but  no  part  of  said  legacy  of 
■$2,000  has  been  paid ;  that  petitioner  rented 
A  building  from  the  executors  at  the  monthly 
rental  of  $12.50,  no  part  of  which  has  been 
paid;  that  said  legacy  is  subject  to  an  in- 
heritance tax.  As  conclusions  of  law,  the 
court  found  that  the  bequest  is  a  valid  he- 
quest  to  charitable  uses,  binding  upon  the 
estate  of  deceased ;  that  petitioner  was,  as  it 
existed  at  the  time  said  will  was  executed 
and  at  the  date  of  the  decease  of  the  tes- 
tator, and  has  ever  since  continued  to  be, 
and  now  is.  capable  of  taking  said  legacy; 
-and  it  was  decreed  that  the  executors  pay  to 
petitioner  80.38  per  cent  of  said  legacy  of 
$2,000,  after  deducting  $325,  the  amount 
due  as  inheritance  tax  and  interest.  The 
rental  due  from  petitioner  to  said  executors 
was  decreed  to  be  $325. 

Appellants  present  two  questi<His:  Vlrst, 
<!an  an  unincorporated  society,  other  than 
a  mutnal  benefit  association,  take  a  bequest 
liy  will  in  this  state?  Second.  If  it  cannot, 
ML.  S.  A. 


can  it,  upon  incorporating  subsequently  to 
the  death  of  the  testator,  claim  the  l^;acy 
which  wliile  unincorporated  it  could  not 
take! 

Appellants  concede  that  the  promotion 
of  the  knowledge  of  natural  history  is  a 
charitable  object,  and  it  Is  also  conceded  that 
in  the  courts  of  last  resort  in  several  states 
bequests  directly  to  unincorporated  sodeties 
having  charitable  objects  in  view  are  upheld, 
but  it  is  contended  that  the  better  reason  is 
with  the  decisions  in  those  states  denying 
the  power  of  such  societies  to  take  charita- 
ble bequests.  Appellants  say:  "We  do  not 
claim  that  unincorporated  socieUes  are  in- 
capable of  taking  because  of  "the  indefinite- 
ness  of  the  heneflciaries."  "This,"  as  le- 
spondent  says,  "is  an  essential  element  of  s 
charity.  The  public  at  large  was  to  have 
been  benefited  by  the  promotion  of  the  knowl- 
edge of  natural  history.  But  the  trustee 
must  be  such  that  he  can  be  held  accounta- 
ble." It  is  also  conceded  that  where  no  trus- 
tee is  named  the  eourt  may  appoint  one. 
"But  in  this  case,"  it  is  claimed,  "the  t»- 
tator  has  designated  a  trustee.  And  ttus 
trustee,  being  an  unincorporated  society,  can- 
not be  held  to  a  performance  of  the  trust. 
And  yet  to  take  the  bequ^t  from  the  trus- 
tee named,  and  to  give  the  fund  to  others, 
would  be  to  exercise  that  prerogative  pown- 
undo:  the  rule  of  ej/  prit,  .  .  .  which 
is  denied  to  our  courts," — dting  Bint^Uj/'t 
Estate,  58  Cal.  407.  I  have  given  the  poii- 
tion  of  appellants  thus  fully,  as  it  narrows 
the  inquiry  very  much.  Appellants  err  in 
assuming  that  the  unincorporated  society, 
being  named  as  the  grantee,  thus  becomiof! 
in  a  certain  sense  the  trustee,  cannot  be  held 
to  a  performance  of  the  trust  Mr.  Peny 
says;  "These  bodies  or  ijuasi  corporatioss 
[referring  to  churches,  societies,  conferences, 
yearly  meetings  of  Friends,  and  families  of 
Shakers,  and  other  organizations]  have  been 
considered  so  far  under  the  control  of  a  court 
of  equity  that  they  would  be  compelled  to 
execute  the  duties  of  the  trust  imposed  upon 
them,  and  could  be  dealt  with  for  a  breach." 
2  Perry,  Tr.  |  730. 

Appellants  also  err  in  assuming  that  Hkt 
case  involves  the  necessity  of  invoking  the 
rule  of  ey  prds  to  the  full  extent  as  applied 
in  England,  in  order  to  uphold  the  bequest. 
The  legatee  at  the  testator's  death,  and  long 
prior  thereto,  was  an  existing  organization, 
composed  of  certain  known  members,  gov- 
erned by  a  constitution  and  by-laws,  and 
having  ofBcers  chosen  to  conduct  the  havi- 
nesB  affairs  of  the  society  and  fo  carry  out 
its  objects.  The  society  had  a  name  bv 
which  it  was  known,  and  under  which  its 
purposes  were  effectuated,  and  the  bequest 
was  made  to  the  society  by  this  name.  Of 
the  intention  of  the  testator  there  can  be  no 
question.  He  intended  to  aid  the  study  of 
natural  history  through  this  particular  so- 
ciety, by  giving  to  it  the  amount  of  morter 
named  in  his  will.  The  use  being  charitable, 
the  purpose  and  the  donee  certain  and  def- 
inite, equity  will  not  allow  the  trust  to  fsil 
for  want  of  a  trustee  to  enforce  It.  should 
such  interposition  of  the  oourt  becomt  neees- 
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saiy.  In  Be  Upham,  127  Gal.  00,  S9  Pac. 
315,  the  testator  bequeathed  the  residue  of 

his  estate  "to  the  l^ally  qualified  and  consti. 
tutad  trustees  or  managers  of  the  Good 
Templars  Orphans'  Home  of  Vallejo,  .  .  . 
in  trust  for  the  use  and  benefit  of  the  or- 
phan children  of  said  institution."    It  waa 
contended  that,  because  the  home  was  unin- 
corporated, there  were  no  trustees  named  ca- 
pable of  taking.   The  court  said:  "These 
trustees  seem  ut  be  appropriate  persons  to 
lake  charge  of  this  charitable  fund,  and  man- 
age it  for  the  purposes  of  the  trust ;  but  even 
if  it  should  be  held  that,  in  a  strict  l^al 
iiense,  they  are  not  capable  of  taking,  jet 
the  charity  would  not  fail  for  that  reaaon. 
A  court  will  not  allow  a  charitable  trust  to 
fail  for  want  of  a  legal  trustee."  RuaaeU 
V.  Allen,  107  U.  8.  163,  27  L.  ed.  307,  2  Sup. 
Ct  Rep.  327,  and  Bchmidi  v.  Hett,  flO  iSo. 
591,  are  cited  approvingly.    In  the  first  of 
these  cases  it  was  said:    "If  the  founder 
describes  the  general  nature  of  the  charita. 
ble  trust,  he  may  leave  the  details  of  its 
administration  to  be  settled  by  trustees  un- 
der the  superintendence  of  a  court  of  chan- 
cery; and  an  omission  to  name  trustees,  or 
the  death  or  declination  of  the  trustees 
named,  will  not  defeat  the  trust,  but  the 
court  will  appoint  new  trustees  in  their 
»tead."   In  the  Missouri  case  the  grantor 
deeded  certain  land  to  the  Lutheran  Church 
for  purposes  of  a  burial  ground,  and  deliv- 
ered the  deed  to  his  son-in-Taw.    The  trustees 
of  the  Evangelical  Lutheran  Trinity  Church 
brought  the  action  to  have  vested  in  them- 
Hclvea,  as  such  trustees,  the  title  to  the  prop- 
erty.  Evidence  was  admitted  to  identify 
the  claimants  with  the  church  to  which  the 
grantor  was  attached,  and  which  it  was  his 
intention  to  aid.    It  was  said  in  the  opin- 
ion:   "Although,  in  consequence  of  the  non- 
incorporation  of  the  church  for  whose  bene- 
fit the  grant  was  made,  there  was  no  one  in 
■f'sae  at  the  time  of  making  the  donation  ca- 
pable of  bring  the  recipient  of  the  trust,  yet, 
tbe  Use  being  a  charitable  one,  a  court  of 
equity,  having  ascertained  the  intent  of  the 
grantor,  will  not  allow  the  grant  on  that  ac- 
eount  to  fail,  but  will  see  to  its  effectuation." 
A-mcrican  Trad  8oc.  v.  Attcater,  30  Ohio 
fit.  77,  27  Am.  Rep.  422,  is  an  instructive 
<.-a«e.    A  bequest  in  trust  for  the  benefit  of 
the  parents  of  the  testator  was  created.  He 
<lirected  that  upon  the  death  of  his  parents 
the  trust  should  cease,  and  that  his  trustee 
should  distribute  certain  remaining  funds 
laa  follows:    "To  apply  the  same  bo  that  it 
may  be  used  for  the  interests  of  religion, 
a.nd  for  the  advancement  of  the  Kingdom  of 
Christ  in  the  world,  as  follows,  to  wit:  He 
Hhall  pay  to  the  treasurer  of  the  American 
ITraet  Society  the  sum  of  one  thousand  dol- 
1n.ra."   Similar  directions  were  made  as  to 
three  other  societies.   The  court  points  out 
that  the  testator  conceived  a  scheme  for  ad- 
-vancing  Christ's  Kingdom  in  the  world,  and 
<*a.rriea  it  out  by  directing  the  money  to  he 
|->nid  to  the  various  societies,  and  that  as 
r-«oon  as  the  money  arrived  at  their  treas- 
uries the  scheme  was  accoinplislied  and  the 
<i,vill  fulfilled.    The  court  said:    "It  is  not 
I«.  S.  A. 


as  thougli  he  bequeathed  to  *  tmstee  1m  the 
purpose  of  advancing  the  Kingdom  of  Chriat. 

He  bequeaths  to  these  societies,  because  they 
are  advancing  the  Kingdom,  which  is  the  pre- 
cise object  he  wants  to  accomplish.  He  first 
states  the  object  he  wishes  to  effect,  and 
then  states  how  he  proposes  to  effect  it.  He 
is  willing  to  pay  the  money  direct  to  them. 
To  them  he  trusts  that  toey  will  forward 
his  cherished  idea.  As  said,  the  aodetiea 
themselves  are  the  direct  beneficiaries  of  the 
trust,  although,  if  they  should  attempt  to 
use  their  money  for  purposes  altogether  for- 
eign to  those  for  which  they  exist,  doubtless 
they  -might  be  restrained  to  those  purposes, 
— not  by  reason  of  anything  in  the  will,  hut 
because  they  should  be  restrained  to  the 
purj^ses  for  which  they  were  created." 
Again,  it  was  said:  "Hie  testator  has  cre- 
ated these  sodeUes  an  agency  to  carry  out 
his  scheme.  He  has  given  them  power  over 
the  application  of  his  bounty,  and  the  exer- 
cise of  that  power  relieves  the  bequest  of  all 
objections  made  on  account  of  vagueness  or 
uncertainty."  Again :  "Although  the  tes- 
tator  uses  the  names  of  the  treasurers,  this 
is  only  his  mode  of  designating  the  societies 
to  wmeh  he  desires  his  money  to  go."  In 
Carter  v.  Balfour,  19  Ala.  814,  the  wHI  read: 
"I  give  one  thousand  dollars  to  be  paid  at 
my  wife's  death,  and  to  be  divided  in  equal 
proportions  betwixt  the  following  benevolent 
societies,  vie. :  The  Baptist  Societies  Ar 
Foreign  and  Domestic  Missions  and  the 
Amencan  and  Foreign  Bible  Societies.  And 
at  my  sister  Emily's  death,  if  the  boy  Mike, 
fpven  to  her  during  her  lifetime,  be  alive,  he 
shall  be  sold  to  the  best  advantage,  and  the 
proceeds  of  the  sale  equally  divided  between 
the  societies  above  named."  It  was  insisted 
that  these  bequests  must  fail  because  the  so- 
cieties were  merely  voluntary  associations, 
unincorporated  and  incapable  by  law  of  tak- 
ing bequests,  and  that  there  is  no  trustee  to 
take  for  them,  and,  further,  that  the  object 
waa  too  vague.  The  opinion  proceeds:  "I 
think  these  deseriptions  sufilciently  specifle, 
and,  if  societies  can  be  found  which  were  or- 
ganized and  known  by  those  named  at  the 
time  of  the  testator's  death,  they  should  be 
considered  the  societies  referred  to  by  the 
will,  and  capable  of  taking  the  bequests, 
whether -incorporated  or  not.  In  making  the 
gifts  to  the  societies  by  their  names,  I  think 
it  clearly  and  necessarily  inferable  that  the 
gifts  were  intended  to  be  made  to  them  in 
thrir  aggregate  capadty,  and  for  the  pur- 
poses for  which  they  were  organized,  and 
that  the  testator  could  not  have  intended  the 
gifts  for  the  individual  members  of  the  so- 
cieties, or  he  would  have  made  the  bequest 
to  them  by  their  individual  naluAt  in  the  or- 
dinary way.  It  must  be  presumed  that  the 
testator  knew  for  what  object  the  sodeties 
were  formed  and  that  he  intmded  to  have 
the  funds  applied  to  that  object."  The  opin- 
ion then  shows  that  these  bequests  would  be 
sustained  independently  of  the  statute  of 
Elizabeth,  and,  after  an  examination  of  the 
authorities,  concludes:  "But  I  think  the 
weight  of  American  authority  is  decidedly  in 
favor  of  such  bequests."   The  learned  jus- 
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ttea  who  wrote  the  oinnim  rerlvm  tbe  casei 
pro  and  eon,  and  devotes  espedal  attention 
to  the  leading  case  holding  aidvereely,  name- 
^f,  Philadelphia  Baptist  Aaao.  v.  Bart,  4 
Wheat.  1,  4  L.  ed.  499,  and  his  conclusion 
was  that  the  same  court  has  partially,  if 
not  altogether,  overruled  the  Philadelphia 
Baptist  Asso.  Oase.  It  was  expressly  held  in 
the  Alabama  case  that  there  was  no  occa- 
mon  for  invoking  thedoctrine  <A  oy  prte, 
■ad  it  was  said:  '*Tfae  bequests  should  be 
paid  only  to  the  societies  specifled  in  the 
will,  or  their  authorized  agents.  If  the  so- 
deties,  or  either  of  them,  did  not  exist  at 
the  time  of  the  teetator's  death,  or  cannot 
now  be  found,  organized  and  known  as  above 
stated,  then  the  bequest  to  such  society  or 
societies  should  be  considered  and  disposed 
of  as  lapsed  Icf^eB."  We  do  not  deem  it 
necessary  to  refer  further  to  tbe  cases,  of 
which  there  are  maw,  holding  similar  views. 
See  6  Am.  ft  Eng.  Enc  Law,  2d  ed.  p.  919. 
We  are  satis&ed  with  the  reasoning  that  has 
led  to  the  upholding  of  bequests  such  as  tbe 
one  before  us.  Indeed,  we  think  the  deci- 
sion  may  rest  alone  on  the  oonclusion  reached 
in  Re  Vpham,  127  Cal.  OOS,  9  Pac.  S15.  The 
taiet  that  in  that  ease  the  bequest  ms  to  the 


trustees  of  the  orphans'  bom^  and  not 
rectly  to  the  orphans'  home,  makes  no  dif- 
ference.  In  cither  ease  the  intention  would 
be  the  same,  and  the  capacity  to  take  woaU 
be  tbe  same. 

We  do  not  decide,  nor  Is  it  necessary  to  n 
hold,  that  the  subsequent  incorporatioa  of 
the  society  would  add  anything  to  its  capaci. 
ty  to  take  at  the  death  of  the  testator.  Tbe 
bequest  would  have  been  binding  m  the  es- 
tate had  there  bem  no  inwHrporation.  But 
as  tbe  society  now  has  a  OMporate  existence, 
and  the  present  members  are  the  same  as  tlie 
members  of  the  unincorporated  stniety,  snd 
the  objects  are  the  same,  there  can  be  no  ob- 
jection to  its  receiving  the  gift.  Preaehen* 
Aid  8oc.  V.  Rieh,  45  Me.  652.  We  discor- 
er  nothing  in  Orand  Orove,  V.  A,  0.  of  D.  t. 
QanbaUi  OroM,  Vo.  72.  ISO  Cal.  116,  82 
Pac  480,  necessarily  in  conflict  irith  the 
views  herein  expressed.  We  advise  that  Uw 
judgment  be  affirmed. 

We  eoncnr:    Ormfi  C;  Bajmsa,  G. 

Per  OurlAmt 

For  the  reasons  given  in  the  twegaiag 
0|dnion,  the  fudf/tnext  is  affirmed. 


COLORADO  COURT  OF  APPEAIA 


Midiael  KOPPLEKOM  et  oL,  Plffe  in  Err., 

V. 

COLORADO  CEMENT  PIPE  COMPANY. 

(  Colo.  J 

Tke  owner  of  an  nnineloaed  lot  ad|n- 
eent  to  a  hlvhway  In  a  tbickly  populated 
part  of  a  cltr,  who  leaves  ongeanled  tbereon 
a  heavy  section  oC  content  pipe  of  unstable 
•qQlIlbrlam.  wblcb,  because  of  its  large  di- 
ameter. Is  an  attractive  plaTtblng  for  children 
to  roll  about,  and  who  knows  that  tber  r»- 
n>rt  there  for  that  purpose,  hi  liable  to  a  child 
who,  not  having  arrived  at  rears  of  discre- 
tion and  Judgment,  Is  tojnred  by  tbe  pipe  top- 
pling over  onto  blm  while  be  Is  playing  with 
it. 

(Hay  lit,  1901.) 


Non. — For  cases  In  this  series  as  to  liability 
for  maintaining  upon  private  premises  danger- 
ous attractloDS  for  children  generally,  see  Rod- 
gers  V.  Lees  (Pa.)  12  L.  R.  A.  216;  Barney  v. 
Haaulbal  k  St.  J.  R.  Co.  (Ho.)  26  L.  R.  A.  847 ; 
Penso  V.  McCormIck  (Ind.)  9  L.  R.  A.  813 ;  Mis- 
souri, K.  ft  T.  R.  Co.  V.  ISdwards  (Tex.)  82  L.  B. 
A.  825 :  Ilolbrook  t.  Aldrieh  (Masa)  86  I*.  B.  A. 
493 ;  Biggs  V.  Consolidated  Bail>-Wlre  Co. 
(Kan.)  44  L.  R.  A.  633 ;  O'Leaxy  v.  Brooks  Ele- 
vator Co.  (N.  D.)  41  L.  R.  A.  677;  Slddall  v. 
Jansen  (III.)  39  L.  U.  A.  112. 

As  to  li&Mllty  of  rallrosd  company  for  Inju- 
ries to  children  by  turntables,  see  notM  to  Ft. 
Worth  ft  D.  City  R.  Co.  v.  Robertson  (Tex.)  14 
L.  R.  A.  781 :  WalBh  v.  FItcbburg  B.  Co.  (N.  Y.) 
27  U  R.  A.  724  and  Delaware,  L.  ft  W.  B.  Co. 
V.  Belch  (N.  J.  L.)  41  L.  R.  A.  831. 

Aa  to  leaving  car  where  children  may  be  In- 
jured by  It,  see  Robinson  v.  Oregon  Short  Line 
ft  D.  N.  R.  Co.  (UUb)  18  L.  R.  A.  766;  Roddy 
V.  Missouri  P.  B.  Co.  (Mo.)  12  L.  B.  A.  746 ; 
M  L.  R.  A. 


ERROR  to  the  District  C^ourt  for  Arain- 
hoe  Countv  to  review  a  judgment  io 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  death  of  plaintiffs' 
child,  which  was  alleged  to  have  been  caueed 
by  defendant's  negligence.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Jfeesre.  O.  X.  Kwia«ll.  T.  E.  Watteis, 
and  Win  Wylle,  lor  plaintiffs  in  vrott 

The  case  dearly  comes  within  the  princi- 
ple of  tbe  Turntable  Cases. 

Union  P.  R.  Co.  v.  McDonald,  152  U.  S. 
270,  33  L.  ed.  438,  14  Sup.  Ct.  Rep.  619: 
Lynch  v.  Jfurdin,  1  Q.  B.  20 ;  Sioua  City  i 
P.  R.  Co.  V.  BUmt,  17  Wall.  657,  21  L.  ed. 

74r>. 

If  tbe  defendant  had  taken  tbe  slight 


Gay  V.  Essex  Electric  Street  R.  Co.  (Mass.)  21 
L.  B.  A.  448 :  Kaumeler  v.  City  Electric  R.  Co. 
(Ulch.)  40  L.  R.  A.  38Si  and  George  v.  Lw 
Angeles  R.  Co.  (Cal.)  46  L.  B.  A.  829. 

As  to  Injuries  to  dilld  by  etoes  ties  In  street, 
see  Kramer  v.  Southern  B.  Co.  (N.  C.)  52  L.  S. 
A.  8S9. 

As  to  dangerous  ponds  or  excavations  causing 

(ieatb  of  ciiltd,  see,  upboldlng  ilsbUIty,  Pekln  v. 
McMabon  (111.)  27  L.  R.  A.  206;  denying  lit- 
billty,  Moran  v.  Pullman  Palace  Car  Co.  (Uo.i 
33  L.  R.  A.  75C ;  Dobbins  v.  Missouri,  K.  ft  T.  B- 
Co.  (I'ex.)  88  L.  B.  A.  578 ;  Omsba  v.  Bowntsa 
(Keb.)  40  L.  R.  A.  581;  Stendal  v.  Boyd 
(Minn.)  42  !>.  R.  A.  288 :  Rita  v.  Wbeeling  (W. 
Va.)  43  L.  R.  A.  148;  Cooper  v.  Overton  (Tenn.) 
■1!S  I,.  R.  A.  S91:  Arnold  v.  St.  Louis  (Mo.)  48 
T..  R.  A.  291 :  and  Helmann  v.  Kinnare  (III.)  fi2 
L.  R.  A.  652. 

As  to  Injury  to  child  frt»n  dangerous  ma^ls- 
ery  left  In  alley  near  private  premlsea  sse  Os- 
age City  V.  Larklns  (Kan.)  S  L.  R.  A.  66. 
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trouble  of  laying  this  cement  pipe  on  its 
end,  instead  of  on  its  side,  no  amount  of  ef- 
fort on  the  pai-t  of  these  children  could 
have  budged  it  an  inch ;  but,  laid  as  it  was, 
on  its  side,  in  a  place  where  children  play,  it 
was  a  temptation  that  few  children  would 
r^iBt,  to  roll  it  along  on  the  ground. 

Poteera  v,  Harloio,  53  Mich.  507,  51  Am. 
Rep.  154,  19  N.  W.  257;  Brinklej/  Oar  Co. 
V.  Cooper,  «0  Ark.  546,  31  8.  W.  164;  BiggM 
V.  OoMoHdated  Barh-Wire  Go.  60  Kan.  217, 
44  li.  R.  A.  636,  56  Pac.  4 ;  Schmidt  t.  CooA;, 
4  Misc.  86.  2S  N.  Y.  Supp.  799. 

No  appearance  for  defendant  in  error. 

Wllsoat  P-  J->  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  to  recover  damages 
on  account  of  the  death  of  a  minor  child  of 
the  plaintiffs,  alleged  to  have  been  caused 
through  the  negligence  of  the  defendant 
company.    A  demurrer  was  interposed  to 
the  complaint  on  the  ground  that  it  failed 
to  state  facts  sufficient  to  constitute  a  cause 
of  action;  and,  this  being  sustained,  the 
plaintiffs  stood  upon  their  complaint,  and 
brought  the  case  here  for  review.   The  com- 
plaint snbstantially  allies  that  the  defend- 
ant,  in  the  prosecution  of  its  business  as  .a 
manufacturer  of  cement  pipe,  was  possessed 
of  certain  lots  or  parcels  of  land  in  a  thick- 
ly-populated portion  of  the  city  of  Denver, 
and  upon  a  portion  thereof  had  stored  a 
large  quantity  of  cement  piping;  that  said 
parcel  of  land  adjoined  the  public  streets, 
an<I  there  was  no  fence  or  guard  dividing 
the  same  therefrom,  and  that  the  same,  and 
the  piping  stored  thereon,  was  in  constant 
^new  from  the  street;  that  among  the  pieces 
of  piping  so  exposed,  and  near  to  the  public 
hiffhway,  was  one  of  the  diameter  of  4}  feet, 
only  2  feet  in  length,  and  of  the  weight  of 
from  500  to  700  pounds;  that  said  piece 
was  at  the  time  of  the  accident,  and  for  a 
long  time  previous  thereto  had  been,  lying 
oil  its  side  in  such  manner  that  it  could  be 
rolled  easily  wer  the  surface  of  the  ground, 
and  that  by  reason  of  its  great  diameter, 
ox:cessive  weight,  and  short  lenjfth,  was, 
wTien  so  lying,  topheavy,  and  easily  turned 
frnm  its  side  to  its  end,  and  that  the  piping 
»o  exposed  was .  a  temptation  to  children 
who  had  not  arrived  at  years  of  discretion 
and  judgment  to  play  therewith,  and  that 
ohildren  did  frequently  play  with  it,  and 
til  at  ib  was,  1^  reason  of  the  facts  stated,  a 
dnnirrrous  instrument,  all  of  which  the  de- 
fendnnt  well  knew;  that  upon  the  date  of 
t.1i4^  arcident  in  question,  while  the  child  of 
plniniifTs,  in  comnany  with  eifrht  or  ten  oth- 
ers, all  residing  in  the  immediate  neiffhbor- 
liood.  and  all  too  young  to  realize  the  dan^r 
t.fiat  they  incurred,  was  playing  with  this 
nliort  and  heavy  piece  of  piping,  the  son  of 
l>1nintiirs  being  inside  of  the  piping  and  be- 
inp  rolled  over  the  surface  by  the  other  chil- 
clren.  the  piping  suddenly  fell  from  its  side 
t.o   its  end.  ca^hinjif  his  body  underneath, 
and  inflicting  injuries  which  caused  almost 
iTTimediate  death. 

The  defendant  making  no  appearance,  we 
)ia.ve  not  been  favored  by  its  counsel  with 
54  L.  R.  A. 


their  views  as  to  the  particular  defects  is 
the  complaint  which,  in  their  opinion,  ren- 
der it  insufficient.  Whether  they  claim  it 
to  have  appeared  upon  the  face  of  the  com- 
plaint that  the  plaintiffs  did  not  hare  a 
cause  of  action,  or  that  it  failed  to  state 
some  matter  necessary  to  have  been  stated 
in  order  to  have  constituted  a  cause  of  ac- 
tion, we  are  not  advised.  We  have  made  as 
thorough  an  examination  of  the  complaint 
as  we  oould  without  the  critical  assistance 
of  counsel,  and,  in  our  opinion,  it  does  state 
a  cause  of  action,  and  was  not  subject  to  de- 
murrer  on  the  general  sround  of  its  insuffi- 
ciency. That  the  plaintiffs  would  have  a 
right  to  recover  if  the  allegations  of  the 
complaint  be  accepted  as  true,  or  should  be 
sustained  upon  trial,  is,  we  think,  without 
question.  The  case  eomes  clearly  within 
tne  principles  laid  down  the  United 
Stat<»  Supreme  Court  in  the  Turntable 
Caae,  which  has  been  universally  accepted 
as  authority.  Siotta  City  &  P.  R.  Co.  T. 
atout,  17  Wall.  657,  21  L.  ed.  745.  A  few 
of  the  well-consida^  and  leading  cased 
which  have  affirmed  and  followed  the  doc- 
trine thore  announced  are  Union  P.  R.  Co.  r, 
JfcJTonnM.  152  U.  S.  262,  38  L  ed.  434.  14 
Sup.  Ct.  Rep.  619;  Ptncert  v.  Harlow,  53 
Mich.  B07,  51  Am.  Rep.  154,  10  N.  W.  257; 
Brinkley  Oar  Oo.  v.  Cooper,  80  Ark.  545.  31 
S.  W.  154;  Biqga  v.  Consolidated  Barh-Wire 
Co.  60  Kan.  217,  44  L.  R.  A.  055.  56  Pac.  4; 
Schmidt  V.  Cook,  4  Misc.  85,  23  N.  Y.  Supp. 
709;  Keife  v.  Uihoauhee  A  8t.  P.  R.  Oo.  21 
Minn.  207,  18  Am.  Rep.  393 ;  Cooley,  Torts, 
chap.  10,  p.  303.  The  complaint  alleges  the 
danger  in  leaving  the  piping  exposed  as  it 
was,  and  in  fact  it  may  be  said,  as  was  said 
in  the  Turntable  Case,  the  fact  of  the  fatal 
injuries  being  received  therefrom  by  the  son 
of  the  plaintiffs  in  this  caae  shows  the  dan- 
ger. It  also  alleges  that  this  unprotected 
exposure  was  a  ^mptation  to  children  of 
immature  years  to  play  with  the  piping, 
and  that  defendant  knew  this  to  be  the  case, 
and  knew  that  the  young  children  of  the 
neighborhood  were  in  the  habit  of  playing 
with  it.  By  these  averments  the  complaint 
charged  neglipence  upon  the  part  of  the  de- 
fendant sufficient,  if  true,  to  support  a  re- 
covery by  plaintiffs  in  accordance  with  the 
rule  announced  Circuit  Judge  Dillon  in 
the  Stoitt  Case  in  his  charge  to  the  jury, 
which  was  expressly  approved  by  the  su- 
preme court  on  appeal.  He  said:  "But  if 
the  defendants  did  know  or  had  good  reason 
to  believe,  under  the  circumstances  of  the 
case,  that  the  children  of  the  place  would  re- 
Hort  to  the  turntable  to  play,  and  that  if 
they  did  they  would  or  mi^t  be  injured, 
then,  if  they  took  no  means  to  keep  the 
children  away,  and  no  means  to  prevent 
accidents,  th^  would  be  guilty  of  negli- 
gence, and  would  be  answerable  for  damages 
caused  to  children  by  such  negligence." 
[2  Dill.  294,  Fed.  Gas.  No.  13.504.]  If  it  be 
said  that  the  complaint  itself  shows  that 
the  piping  was  upon  private  premises,  that 
the  children  were  trespasBers,  and  that  they 
were  not  upon  the  land  by  invitation  or  con- 
sent of  defendant,  it  may  be  answered,  as  it 
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was  hy  Chief  Juatlce  Cool^  in  Powen  v. 
Barlow,  53  Mich.  S07>  61  Am.  Rep.  1S4.  19 
N.  W.  267,  and  approved  by  all  of  the  au- 
thorities that  we  have  cited:  "Children, 
wherever  they  go,  must  be  expected  to  act 
upon  cliiitlish  instincts  and  impulses;  and 
others  who  are  chargeable  with  a  duty  of 
care  and  caution  towards  them  must  calcu- 
late upon  this,  and  take  precautions  accord- 
ingly. If  they  leave  exposed  to  the  observa- 
tion of  children  anything  which  would  be 
tempting  to  them,  and  which  they,  in  their 
immature  judgment,  might  naturally  sup- 
pose they  were  at  liberty  to  handle  or  play 
with,  they  should  expect  that  liberty  to  be 
taken."  Or  as  waa  tersely  and  pithily  ex- 
presaed  in  the  Minnesota  case  [Keffe  v.  ilil- 
icaukee  lE  St.  P.  R.  Co.  21  Minn.  207,  18 
Am.  Bep.  393]:  "What  an  express  invita- 
tion would  be  to  an  adult,  the  temptation 
of  an  attrfictive  plaything  is  to  a  child  of 
tender  years."  Or,  aa  was  forcibly  said  by 
the  Kansas  supreme  court  in  Price  v.  Atchi- 
son Water  Co.  58  Kan.  551,  50  Phc.  450: 
"To  nuiintain  upon  one's  property  entice- 
ments to  the  ignorant  or  unwary  is  tant- 
amount to  an  invitation  to  visit  and  to  in- 
spect and  enjoy;  and  in  such  cases  the  obli- 
gation to  endeavor  to  protect  from  the  dan- 
gers of  the  seductive  instrument  or  place 
follows  as  justly  as  though  the  invitation 
had  been  express."  If  an  owner  sees  fit  to 
keep  on  his  premises  something  that  is  an 
attraction  and  allurement  to  the  natural  in- 
stincts  of  childhood,  the  law,  it  is  well  set- 
tled, impoBcs  upon  him  the  corresponding 
duty  to  take  reasonable  precautions  to  pre- 
vent the  intrusion  of  children,  or  to  protect 
fnmi  personal  injury  such  as  may  be  at- 
tracted thereby.  The  case  of  Schmidt  v. 
Cook,  4  Misc.  85,  23  N.  V.  Supp,  7fifl.  was 
very  similar  to  this.  In  that  the  child  was 
injured  by  the  falling  of  a  flagst^me.  which 
waa  leaning  against  a  fence,  and  with  and 
about  whieh  she  was  playing.  It  was  con- 
tended that  the  complaint  should  have  been 
dismissed  on  account  of  the  contributory 
negligence  of  the  child,  because  it  waa  her 
own  act  that  caused  the  rock  to  fall.  The 
court  held  that  the  contention  was  contrary 


to  the  principle  announced  in  the  Twmtable 
Catts.  Contributory  negligenoe  suiBdent  to 
defeat  a  ncovery  does  not  appear  from  the 

facts  stated  in  the  complaint.    It  mi^ht,  it 
is  true,  be  made  to  appear  by  the  evidencf 
at  the  trfal,  it  being  shown  that  the  child 
was  possessed  of  sufficient  judgment  and  dis- 
cretion to  have  realized  the  <unger  of  play- 
ing with  the  piping  in  the  manner  in  which 
it  did;  but  that  question  is  not  ]n«aented 
here.    In  applying  the  rule  that  he  who 
seeks  to  recover  damages  for  a  personal  in-  ' 
jniy  sufTered  from  the  negligence  of  another 
must  not  himself  be  guilty  of  negligeni'e 
that  substantially  contributed  to  the  result, 
the  law  disciiminates  between  children  and 
.adults,  the  feeble  and  the  strong.  waiA  only 
requires  of  each  the  exercise  of  that  degrre  I 
of  care  to  be  reasonably  expected  in  view  of 
his  tL^  and  condition.    Reynolds  v.  Xftr 
York  C.  d  TI.  R.  R.  Co.  58  N.  Y.  248;  Union 
P.  R.  Co.  V.  McDonald,  152  U.  S.  262,  38  L. 
ed.  434,  14  Sup.  Ct.  Rep.  619.    It  is  not  the 
contributory  act,  merely,  but  the  contribu-  I 
tory  negligence,  of  a  plaintiff  that  will  pre- 
vent his  recovery ;  and  the  care  and  cauUtn 
required  of  a  child  being  according  to  its 
maturity  and  capacity  only,  this  must  be 
dependent    upon    and   be  determined  I? 
the  circumstances  of  each  particular  case,  i 
Schmidt  v.  Ooofc,  4  Misc.  85,  23  N.  Y.  Supp.  I 
7I»);  Sioux  City  d  P.  R.  Co.  v.  Stottl.  17 
Wall.  657,  21  L.  ed.  745.    Another  leading 
case  cited  approvingly  by  the  United  States 
Supreme  Court  upon  the  queBtion  as  to  lia- 
bility for  injuries  suffered  by  a  child,  even  i 
when  it  was  a  trespasser,  fe  Lynch  v.  Jfur-  \ 
din,  1  g.  B.  29.  ' 

VVe  think  that  we  have  said  all  that  ia  nec- 
essary to  express  our  views  plainly  and  in 
such  a  manner  that  they  may  be  easily  un- 
derstood, upon  the  only  question  presented. 
The  principles  up<m  which  we  base  them 
have  been  most  elaborately  discnsaed  in  the 
authorities  which  we  have  cited.  For  the 
reasons  given,  the  judgment  will  be  reversed, 
and  the  cause  remanded,  with  leave  to  the 
defendant  to  further  pleads  as  it  may  be  ad- 
vised. 

Reversed. 


DETiAWAHE  SUPREME  OOUBT. 


Jacob  A.  DANIELS,  Plff.  in  Brr., 

V. 

STATE  of  Delaware. 
(8  Penn.  S8S.) 

*1.  Tt  Is  BOt  error  for  Ae  eoart  to  re- 
faB«  to  Instruct  the  Jury  onder  a  regoeat 
whlrti  aaauDtes  the  existence  of  a  fact  to  be  ea- 
tabllabed  bj  evidence. 

S.  Tbr  rale  star*  de«fsls  bas  for  Its  object 
the  salatarr  effect  of  nntformltj,  certainty, 
and  BtabUItT  in  tbe  law. 

*Headiiotea  by  Botcs,  J. 


8.  Tfie  declfllovs  of  the  eonrt  of  ot*'* 
Hud  terminer  and  fhe  court  of  general  b«- 
sions  were  not  reviewable  br  tbe  snprem* 
court  prior  to  the  adoption  of  the  Constitu- 
tion of  1897.  snd  they  will  not  be  deiMrtfd 
from  by  the  supreme  court  aniesa  It  be  saris- 
tied  that  tbey  are  clearly  errooeons. 

4.  The  doetplne  of  stMre  deelsls  appIlM 
with  peculiar  force  to  decisions  reaped- 
lag  real  property,  vested  rights,  and  tboae 
mattera  or  general  commercial  laportance 
wblcli  tend  to  Inflnence  future  tHiilness  trans- 
aetlcms :  bot  qneatlona  wbere  tbe  dedsloos  do 
not  c(*nstltute  a  bualneas  rule — as  wbere  per- 
sonal liberty  la  Involved — -will  be  met  by  cnn- 


NoTB. — VoT  evidence  and  Instnictlona  ai  to   See  also  Carr  v.  State  (Ind.)  20  L.  R.  A.  S63: 
character  of  accaaed,  see  State  v.  Hull  (K.  I.)    State  v.  Barr  (Wash.)  29  U  B.  A.  184;  Cooper 
20  L.  R.  A.  609,  and  note,  especially  caaes  aa  to  v.  Pbfpps  (Or.)  22  L.  R.  A.  MS :  and  Jackson 
wels^t  and  effect  of  such  evidence  on  page  618 ;   v.  Jackson  iMd.)  34  L.  B.  A.  7TS. 
M  L.  B.  A.  ] 
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■IdBntlons  wblelt  hvor  certainty  and  atabll- 
ttr  In  the  law. 
S.  The  Qvestlon  reapeetlns  tb«  proper 
relation  of  chamtiter  eTideiice  to  the 
other  evidence  In  the  case  does  not  Involve 
anr  of  tbOM  eGsentlallr  important  rights  and 
Interesta  favoreiS  hy  the  doctrine  of  prece- 
denta 

9.  While  chvacter  evideaoe  la  not  « 
defense.  It  1b  a  clrcuDutance  in  the  ante- 
cedent Mmduct  and  bablta  at  the  accused,  Ita 
porpote  being  to  strengthen  the  I^l  pre- 
samption  of  inaocence. 

T.  Chnmeter  evidence  la  to  be  weighed 
and  eatlmated  bj  the  Jury  according  to  the 
weight  of  the  teatlmony  by  which  It  la  sup- 
ported. In  conaectloa  with  that  to  whJch  It  la 
opposed. 

<Januftry  16,  1901.) 

ERROR  to  the  Court  of  General  Sessions 
for  Newcastle  County  to  review  a  judg- 
ment convicting  d^endant  of  lewdly  and 
lasciviously  pl^ng  with  an  infant  child. 
Reversed. 

The  facta  are  stat«d  in  the  i^inifMi. 
Mesara.  WUllmm  S.  HUles  and  JoaUk 
BCftrrel,  (or  plaintiff  in  error: 

£vid^ce  of  the  prisoner's  good  character 
IB  always  admissible.  In  doubtful  eases, — 
as,  where  there  is  a  conflict  of  teaUmony 
on  material  and  essential  points,  or  where 
the  evidence  for  or  against  the  accused  is 
pretty  nearly  balanced, — former  good  char- 
acter, if  proved,  is  entitled  to  due  weight, 
&nd  should  incHna  the  scales  ia  favor  of 
the  prisoner. 

State  V.  ManJuil,  Houst.  Crim.  Rep. 
(Del.)  208. 

It  has  been  held  that  proof  of  Kood  char- 
acter is  available  only  in  doubtful  cases,  for 
the  purpose  of  showing  tiiat  the  uxused 
had  not  a  widced  or  evu  intent  at  the  time 
the  act  complained  of  was  committed;  that 
tlie  reputation  for  good  character,  however 
ex:ocllent  and  irreproachable,  should  not  be 
fallowed  to  weigh  against  positive,  direct, 
and  uncoutradic-ted  evidence. 

State  V.  Vines,  Houst.  Crim.  Rep.  (I>el.) 
424;  State  v.  Smith,  0  Houst.  (IM.)  588, 
33  Atl.  441;  State  T.  Dttvia,  2  Penn.  (Dd.) 
130,  4Q  Atl.  31)4. 

Such  doctrine  ia  not  a  correct  statement 
of  the  law. 

Sir  William  RubmII  discusses  the  matter 
&a  follows:  It  has  been  usual  to  treat  the 
f^ood  character  of  the  party  accused  a^r  evi- 
dence to  be  taken  into  consideration  in 
doubtful  cases  only.  It  ia,  however,  sub- 
zni-fcted.  with  deference,  that  the  character 
of  the  party  accused,  satisfactorily  estab- 
1  isiTied  by  competent  witnesses,  is  an  ingredi- 
ent;  which  ought  always  to  be  submitted  to 
the  consideration  of  the  jury,  together  with 
the  other  facts  and  circumstances  of  the 
case. 

Z  Russell,  Crimes,  785;  Rex  v.  Stannard, 
7  Oar.  &  P.  673;  1  Wharton,  Crim.  Law,  S| 
543,  644. 

\Vhatever  may  have  been  said  in  some  of 
tTie  earlier  cases  to  the  effect  that  evidence 
fhe  good  character  of  the  defendant  is  not 
-o  be  considered  unless  the  other  evidence 
S4        R*  A. 


leaves  the  commission  in  doubt,  the  decided 
weight  of  authority  now  is  that  good  char- 
acter, when  considered  in  connection  with 
the  other  evidence  in  the  case,  may  generate 
a  reasonable  doubt.  The  circumstances 
may  be  such  that  an  established  reputation 
for  good  character,  if  it  is  'relevant  to  the 
issue,  would  alone  create  a  reasonable 
doubt,  although  without  it  the  other  evi- 
dence would  be  convincing. 

F,dgington  v.  United  States,  164  U.  S. 
361,  41  U  ed.  467.  17  Sup.  Ct.  Rep.  72; 
United  States  v.  Ketmey,  90  Fed.  257 ;  FeUof 
v.  State,  18  Ala.  720;  kaolin  v.  State,  44 
Ark.  llf);  People  Y.  Ashe,  44  Cal.  292;  Bacon 
v.  State,  22  Fla.  51;  Epps  v.  State,  19  Qa. 
102;  Jupitg  V.  People,  34  111.  516;  Wagner 
V.  State,  107  Ind.  71,  57  Am.  Rep.  79,  7  N. 
E.  89(i;  State  v.  Northrup,  48  Iowa,  683,  39 
Am.  Rep.  408;  Com.  v.  Leonurd,  140  'S/Lbm. 
473,  64  Am.  Rep.  485,  4  N.  E.  96;  People 
V.  Garbuit,  17  Mich.  9,  07  Am.  Dec.  162; 
State  V.  Saver,  36  Minn.  438,  38  N.  W.  355; 
Colemnn  v.  State,  59  Miss.  484;  State  v. 
O'Connor,  65  Mo.  374,  27  Am.  Rep.  291; 
Remsen  v.  People,  43  N.  Y.  6;  State  v. 
fTcnry,  50  N.  0.  {5  Jones,  L.)  66;  Stetoart 
V.  State,  22  Ohio  St.  477;  Kann«y  v.  Oom. 
11A  Fa.  322,  9  Atl.  339;  State  v.  BBwards, 
13  S.  C.  30;  Lincecum  v.  State,  29  Tex.  App. 
328,  15  8.  W.  818;  People  v.  Hancock,  7 
Utah.  170,  25  Pac.  1093;  State  v.  Zkilej/,  63 
Vt.  442,  38  Am.  Rep.  694 ;  Klehn  v.  Terri- 
tory, 1  Wash.  694,  21  Pac.  31. 

Where  good  character  is  a  fact  in  a  case, 
it  should  be  weighed  in  connection  with 
the  other  evidence,  and  it  may  alone  suffice 
to  create  a  reasonable  doubt  in  the  minds  of 
the  jury, 

r4i1lett.  Indirect  &  Collateral  Ev.  §  298; 
3  Greenl.  Ev.  S  25;  Rice,  Ev.  98  371-376. 

An  honest  man  may,  through  malice  or 
otherwise,  ^  charged  with  crime,  and  hit^ 
life  or  liberty  be  endangered  by  fallacious 
circumstances  or  perjury,  and  he  may  be 
able  to  produce  no  evidence  to  prove  his  in- 
nocence except  his  own  oath.  If,  in  such 
case,  a  blumeless  life  and  unstained  diarac- 
ter  are  of  no  avail,— are  a  mere  make- 
weight in  a  doubtful  case, — his  condition  in 
a  sad  one.  But.  fortunately  for  the  upright 
man  so  situated,  we  have  got  beyond  all 
doubt  upon  this  subject,  and  have  firmly  es- 
tablished the  doctrine  that  evidence  of  good 
character  is  to  be  regarded  as  a  substantive 
fact,  like  any  other  fact  tending  to  estab- 
lish the  defendant's  innocence,  and  ought  to 
be  so  regarded  both  by  court  and  jury. 

Hanney  v.  Com.  116  Pa.  322,  9  Atl.  339. 

Slesnrs.  Robert  C.  Wliite,  Attorney 
General,  and  Peter  It.  Cooper,  Jr^  Dep- 
uty Attorney  Oenoral,  for  defendant  in  er- 
ror. 

Bojree,  J.,  delivered  the  opinion  of  the 
court: 

Jacob  A,  Daniels,  the  plaintiff  in  error, 
was  tried  and  convicted  in  the  court  below 
upon  the  charge  of  unlawfully  and  lewdly 
and  lasciviously  playing  with  Viola  Yeat- 
man,  a  female  child  under  the  age  of  six- 
teen years.    There  are  seven  assignments  of 
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error.  Tb«  second,  third,  and  fifth  ar«  di- 
rected  to  the  refusal  of  tiie  oonrt  to  charge 
the  jury  as  requestnl  the  second  and  third 
prayers,  and  to  the  instruction  by  the  court 
to  the  jury  instead,  respectively;  and  they 
were  considered  together  in  the  argument. 
Ttiey  present  che  main  subject  of  contro- 
versy in  this  case.  This  bein^  so,  it  rend^ 
a  discussion  of  the  remaining  errors  as- 
signed unnecesaary,  although  we  may  say 
that,  upon  a  careful  consideration  of  each 
of  them  in  connection  with  the  evidence  pro- 
duced and  the  law  applicable  to  the  ease, 
they  should  not  be  sustained. 

The  third  error  assigned  is  directed  to  the 
third  prayer  requested,  which  was  properly 
refused  by  the  court  in  that  it  assumed  a 
fact.—- 1.  "the  defendant  bang  a  man  of 
^ood  characto','' — which,  under  Uie  evidence 
m  this  ease,  was  a  ipiertion  exclusively  for 
the  determination  of  the  jury.  It  remains, 
therefore,  to  consider :  ( 1 )  The  refusal  by 
the  court  to  instruct  the  jurr,  as  requested 
by  the  second  prayer,  to  wit:  "The  jury 
should  take  into  consideration  the  evidence 
of  the  witnesses  as  to  the  good  character  of 
the  defendant  as  of  any  other  substantive 
fact  tending  to  estahliah  the  defendant's  in- 
nocence or  guilt,  and  if.  after  considering  it 
in  connection  with  all  the  other  evidence  in 
the  case,  they  have  a  reasonable  doubt  of 
this  guilt  they  should  return  a  verdict  of 
not  fniilty."  ( 2 )  The  instruction  which 
was  given  by  the  court  to  the  jury  instead, 
to  wit:  "We  have  also  been  asked  to 
charge  you  as  to  the  matter  of  good  repnt»- 
tion.  We  will  aay  that,  when  good  charac- 
ter is  proved,  and  the  evidence  fa  doubtful, 
— ^hanging  in  the  scales,  as  it  were. — so  that 
you  do  not  know  which  way  to  decide  it,  in 
'inch  a  case  good  reputation,  when  proved, 
should  inure  to  the  acquittal  of  the  defend- 
ant. But  when  the  testimony  'is  positive 
and  distinrt,  and  the  oiTense  is  clearly  and 
ftatisfoctorily  proved,  good  reputation  is  of 
little  value.  Good  men  sometimeB  fall,  and 
men  who  have  Imme  a  good  reputation,  and 
have  never  Ijefnre,  perhaps,  done  a  bad  act, 
even  these  sometimes,  in  the  erratic  working 
of  human  nature,  commit  crimes;  so  that 
Ave  say  that  evidence  of  good  reputation  is 
only  available  in  canen  of  doubt.  Kven 
then  it  must  be  proved  to  your  aatiafaction." 
It  18  the  correctness  of  this  instruction  as 
ft  rule  of  law  that  is  disputed.  We  will 
first  review  the  reported  cases  in  this  state 
bearine  upon  the  subject.  And  it  may  be 
«aid  that  there  ha^  not  been  an  unvarying;, 
uniform  rule  with  repard  to  the  weight  and 
value  of  character  evidence  in  the  tourts  of 
this  state.  The  doctrine  that  "(iroof  of 
good  character  is  available  only  in  doubtful 
eases."  and  that  "the  reputation  for  good 
character,  however  excellent  and  irreproach- 
able, should  not  be  allowed  to  weigh  against 
positive,  direct,  and  uncontradicted  evi- 
dence,"— following  the  evident  intent  and 
mcRning  of  the  instruction  given  to  the  jury 
in  the  case  ot  l^tate  v.  Manluff,  Houst.  Crim. 
Bep.  (Del.)  20S,  217, — was  for  the  first  time 
unequivocally  and  unmiHtnkably  laid  down 
in  the  case  of  Btate  v.  Ftnes,  Houst.  Orim. 
64  L.  R.  A. 


Rep.  (Del.)  424,  481.  Toe  ease  of  State  v. 
WilUamaoH,  Houst.  Crtm.  Rep.  (Del.)  15$, 
164,  seems  to  ^•i  the  first  reported  case  in 
this  state  in  which  the  jury  were  instructed 
by  the  court  npon  the  subiect  of  character 
evidence.  And  the  instruction  given  is  not 
so  clear  in  ita  meaning  and  effert  as  the  in- 
structions upon  the  same  question  contained 
in  the  two  cases  which  have  just  been  dted. 
The  language  of  the  court  is  wm  followi: 
"Tf.  however,  the  jury  should  not  be  satis- 
fied from  the  evidence  beyond  a  reasonable 
doubt  that  such  was  the  case,  they  should 
acquit  the  prisoner,  for  he  would  be  entitled 
to  the  benefit  of  any  reasonable  doubt  iixej 
might  have  that  such  were  the  facts  of  the 
case;  and,  should  they  entertain  such  donbt 
the  proof  of  his  TOod  charactw  should  de- 
termine that  doubt,  and  the  question  of  his 
guilt  'or  innocence  of  the  crime  charfied 
against  him,  in  his  favor."  The  languan 
employed  in  the  charge  would  seem  to  indi- 
cate that  the  evidence  of  good  character  wm 
submitted  to  the  jury  together  with  the  i^- 
er  evidence,  without  any  qualification  or 
disnaragement,  and  that  the  jury  were  left 
untrammeled  to  determine  upon  the  whole 
evidence  in  the  case  whether  or  not  tbqr 
entertained  "a  reaatmable  doubi."  tt  in 
true  that  tn^  were  told  that,  "should  thej 
entertain  such  a  doubt,  the  proof  of  his 
good  character  should  determine  that 
doubt."  Without  criticising  the  instruction 
or  commenting  upon  its  uselessness,  be- 
cause of  the  familiar  rule  in  criminal  hw 
that  "a  reasonable  doubt"  innrra  to  the  ac- 
quittal of  the  accused,  it  will  be  obwr^'ed 
that  the  instruction  as  given  did  not  re- 
strict the  evidence  of  irood  character  and  its 
availability  to  "doubtful  cases."  In  an  cir- 
lier  case  than  any  which  we  have  as  vet 
cited. — ^heing  the  case  of  State  v.  HorskiK, 
Houst.  Orim.  Rep.  (Del.)  Ilfl. — it  is  said 
in  the  statement  of  the  case  that  "the  char- 
acter of  t^e  prisoner  as  a  peaceable  and 
quiet  man  was  proved  by  several  witnessw 
called  in  reply."  The  court  did  not  allude 
ti>  this  evidence  in  the  charge,  the  concIaJ- 
ing  part  of  which  is  an  follows:  "The  evi- 
dence, however,  was  before  them,  and  it  wax 
for  them  alone  to  decide  what  were  the  Utif 
and  circumstances  proved  In  the  case. 
.  .  .  lliey  should  give  the  prisoner, 
however,  the  benefit  of  any  TeaiMjniiMe 
donht  they  might  have  in  the  case."  Thf 
evidence  of  good  character,  therefore,  spfhis 
to  have  been  submitted  to  the  jury,  in  con- 
ncrtion  with  the  other  evidence,  as  any  oth- 
er fact  or  circumstance  in  the  case.  In  the 
case  of  Rtate  v.  Hom«r,  1  Marv.  (Del.)  fiA*. 

26  Atl.  73,  41  Atl.  139,  decided  in  1893. 
the  court  departed  from  the  general  lan- 
guage used  in  the  first  two  eases  cited  above, 
and  also  that  used  in  the  subsequent  caws 
which  were  followed  substantially  by  the 
court  below,  to  egress  the  rule  with  re^rard 
to  character  evidence.  The  court  said: 
"If,  from  the  testimony  as  presented  by  the 
other  witnesses,  you  are  in  doubt  as  to  the 
guilt  of  the  accused,  then  you  may  take  into 
consideration  the  evidence  of  the  witneasw 
as  to  their  good  character;**  thus  excludinft 
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from  tiie  consideration  of  the  jury  the  eri* 
(ience  of  euch  character  until  they  should 
first  determine  wbetiter  they  bad  a  doubt 
M  to  the  guilt  of  the  aocuaed  upon  the  oth> 
«r  evidence,  which  is  the  effect  of  the  in- 
stniction  given  by  tlie  court  below  upon  the 
evidenre  of  good  character  in  the  preseut 
case.    But  the  court  added:    "And  you  may 
■condidcr  whether  it  is  more  likely,  under 
all  tlie  circumstantes  of  this  case,  that  Jer- 
ry Sullivan  should  bo  testifying  to  untruths, 
than  that  the  defendants,  t^ing  men  of 
good  character,  should  be  guilty  of  the  of- 
fenra  with  which  th^  are  charged;"  thus 
manifestly   leaving  the  jury   under  this 
liranc^h  of  the  instruction  to  consider  the 
■evidence  of  good  character  in  connection 
■with  the  testimony  of  the  principal  witness, 
without  that  discrimination  contained  eith- 
in  ttie  first  part  thereof  or  in  the  instruc- 
tion given  by  the  court  below  in  the  present 
f-Asa.   And  the  jury  were  left  to  consider 
the  etidenoe  of  good  character  as  a  eircun- 
Htance  in  the  case  in  connection  with  the 
testimony  of  the  principal  witness,  and  to 
fletermine  whether  it  was  more  likely  that 
tho  latter  had  testified  falsely  than  that  thn 
defendants,  if  the  jury  should  find  that  the 
evidence  sustained  their   good  character, 
Khotild  be  guiltv  of  the  offense  charged.  It 
therefore  apnears  from  a-doae  niamination 
of  tlie  reported  decisions  In  this  state  that 
the  rulings  of  the  court  respecting  charac- 
ter evidence  have  not  been  altogether  uni- 
form.   Yet  it  is,  nevertheless,  true  that  the 
■charge  of  the  court  below  has  the  authority 
of  -  precedent.    State  t.    Manluff,  Hount. 
Oini.  Rep.  (Del.)  208.  217;  State  v.  Smith, 
9  Knu.<tt.  (Pel.)  S88,  597,  33  Atl.  441;  State 
V.  Broicv,  2  Marv.  (Del.)  401,  36  Atl.  468; 
fitate  V.  Davi9,  2  Penn.  (fVl.)  1^0.  142.  45 
Atl.  304.    And  because  of  theee  former  de- 
rinions  in  support  of  the  instruction  which 
was  ^iven  in  this  case,  the  deputy  attorney 
general,  representing  the  state,  invoked  the 
doc-trine  of  stare  dectsit  against  a  reversal 
f>f  the  caeo  at  bar. 

tlt^fon  the  adoption  of  the  Constitution 
in  18i>7,  vesting  this  court  with  the  juris- 
fiction  to  issue  writs  of  error  to  the  court 
if  oyer  and  terminer  and  to  the  court  of 
]ren«r»l  sessions,  and  to  determine  all  mat- 
ers in  error,  the  last-named  courts  were 
•a«'hT  within  their  respective  criminal  juriB- 
lictions,  courts  of  last  resort,  possessing 
iriginal  and  final  jurisdiction  in  all  those 
triminal  matters,  vested  In  tbem  without 
tny  Bupervisory  or  appellate  control  of  a 
lig^her  court.  And  the  decisions  of  said 
oiirts,  touching  the  weight  and  availability 
f  character  evidence,  which  were  followed 
y  the'eourt  below,  constitute  the  only  Irair- 
ier  to  an  examination  de  novo  of  the  rela- 
ion  of  such  evidence  to  the  other  evidence 
%  the  ease.  The  salutary  effect  of  uniform- 
■7*  certainty,  and  stabilt^  in  the  law,  and 
le  perplexing  difneultiea  and  inconvenience 
>  the  public  were  it  otherwise,  are  the  chief 
sasons  for  the  doctrine  of  precedents.  And 
e  may  say  that  the  decisions  heretofore  de- 
berately  made  by  our  criminal  courts,  rec- 
rnixed  and  confmnad  as  maqy  of  them  have 
I  I^.  B.A. 


been  by  subsequent  decisions  made  therein, 
appeal  to  tbia  tribunal  with  its  enlarged  ju< 
nsdiction  with  peculiar  force,  and  th^ 
should  not  be  disr^arded  liglttly,  nor  will 
this  court  depart  from  any  or these  unless  it 
be  satisfied  that  th^  are  clearly  erroneous, 
and  that  to  sustain  them  would  be  to  perpet- 
uate error.  The  doctrine  of  stare  decieia 
lias  recentljjr  been  discussed  and  applied  by 
this  couH  m  the  case  of  Truxton  v.  Fait  <C 
8.  Co.  I  Penn.  (Del.)  483,  42  Atl.  431.  The 
court,  by  Kidgely,  J.,  said:  "The  ma.xim  of 
atare  deciaia  has  generally  been  strictly  ap- 
nlied  where  titles  to  real  estate  have  been 
acquired  or  commercial  usages  have  been  es- 
tablished under  decisions  of  the  court. 
.  .  .  But  where  a  decision  contravenes 
a  plain  principle  of  law,  or  where,  in  such 
det'iRion.  the  law  has  been  misunderstood  or 
misapplied,  and  a  reversal  will  not  disturb 

firopert^  rights  already  acquired,  or  make 
nnovauons  on  established  commercial  usa- 
ges, it  may  th«i  become  the  duty  of  the 
judges  to  reverse  an  erroneous  decision  of 
the  same  court."  Chancellor  Kent  says: 
"Kven  a  series  of  decisions  are  not  always 
conclusive  evidence  of  what  is  law,  and  the 
revision  of  a  decision  veiy  often  resolves  it- 
self into  a  mere  question  of  expediency,  de- 
pending upon  the  consideration  of  the  im- 
portance of  certainty  in  the  rule  and  the  ex- 
tent of  property  to  be  affected  by  a  change 
of  it."  1  Kent.  Com.  476.  The  rule  atare 
deeiaia  seems  to  apply  with  peculiar  force 
to  decisions  which  have  determined  ques- 
tions respecting  real  property  and  vested 
rights,  and  it  embraces  as  well  those  mat- 
ters of  goieral  commercial  importance  which 
tend  to  influence  future  business  transac- 
tions. Tt  has  been  said  that  the  doctrine 
has  greater  or  less  force  according  to  the 
nature  of  the  question  decided.  Those  ques- 
tions where  the  decisions  do  not  constitute 
a  business  rule — e.  g.  as  where  personal  lib- 
erty is  involved — will  be  met  only  by  the 
general  consideration  which  favors  certainty 
and  stability  in  the  law.  Dotmw  t.  Iftllsr, 
15  Wis.  012. 

An  eramination  into  the  question  reject- 
ing the  proper  relation  of  character  evidence 
when  admitted  to  any  other  evidence  in  the 
case,  although  a  rule  touching  such  evidence 
has  been  established  by  former  decisions  in 
our  criminal  courts,  does  not  involve  any  of 
those  essentially  important  riffhts  and  inter- 
ests, whether  public  or  private,  which  are 
espeinally  favored  by  atare  decisis;  and  this 
court  is  not  bound  to  adhere  to  the  rule 
whidi  was  followed  by  the  court  below,  if, 
upon  an  investigation,  it  be  found  to  be 
mftnifestly  erroneous  in  that  it  contravenes 
a  plain  principle  of  the  law  of  evidence.  And 
therefore  we  may  proceed  to  consider  the 
main  question  now  before  us:  Is  proof  of 
good  character  a  fact  or  circumstance  in  the 
particular  case  for  the  consideration  of  the 
jury  in  connection  with  all  the  other  evi- 
dence produced,  or  Is  it  available  only  in 
cases  where  the  jury  are  in  doubt  of  the  guilt 
of  the  accused  upon  the  other  evidenceT  It 
may  t»  said  at  the  outset  that  character  evi- 
dence ia  not  A  defense.  It  la  a  oircumstanea 
9 
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in  the  antecedent  conduct  and  habits  of  the 
accused,  the  object  and  possible  efTect  of 
which,  uhen  proved,  is  to  strengthen  the 

Ereauinption  of  innocence  with  which  the 
iw  clothes  every  person  charged  with  the 
commission  of  a  crime;  and  such  evidence 
will  vary  in  force  and  value  according  to 
the  other  facts  and  circumstances  surround- 
ing each  particular  case.  Harrington  v. 
Hiule,  10  Ohio  St.  264;  People  v.  Aahe,  44 
C'al.  288.  Historically  speaking,  the  admis- 
sibility of  evidence  of  good  character,  or 
"reputation,"  as  it  is  sometimes  called,  was 
at  Qrst  restricted  to  capital  cases  only,  but 
it  is  now  settled  law  that  t3ie  aecuaea  may 
put  bis  character  in  Issue  or  not  in  all  erimi- 
nfl]  prosecutions  where  punishment  for  the 
offense  charged  is  the  purpose  thereof.  2 
Starkie,  Ev.  7th  Am.  ed.  *304;  3  Greenl. 
Ev.  S  25.  And  in  the  earlier  cases  the 
weight  of  such  evidence  was  limited  to  cases 
of  doubt  as  to  the  guilt  or  inocence  of  the 
accused  upon  the  other  evidence.  Iliis  doc- 
trine, adhered  to  by  the  court  below  In 
this  case,  obtains  in  a  few  of  the  jurisdic- 
tions in  this  country;  and  it  has  been  said 
that  the  practice  of  so  charging  juries,  both 
here  and  in  England,  undoubtedly  grew  up 
when  jud^  were  accustomed  to  express 
their  opinifma  to  juries  upon  the  weight  and 
effect  of  testimony.  Oom.  v.  Leonard,  140 
Mass.  473.  64  Am.  Rep.  485,  4  N.  E.  90; 
State  r.  Henrp,  50  N.  C.  (6  Jones,  L.)  65. 
Text  writers  in  this  country,  as  well  as  In 
England,  are  quite  in  accord  in  criticising 
this  doctrine  as  a  rule  of  law,  maintainin,^ 
that  it  is  illo^cal,  and  not  consonant  with 
sound  reasoning.  Mr.  Greenloaf,  in  his 
trefttise  on  Evidence,  says:  "The  admissi- 
bility of  this  evidence  has  sometimes  been 
restricted  to  doubtful  eases,  but  it  is  con- 
ceived that,  if  the  evidence  is  at  all  relevant 
to  the  issue,  it  is  not  for  the  judge  to  de- 
cide before  the  evidence  is  all  exhibited 
whether  the  case  is  in  fact  doubtful  or  not, 
nor.  indeed,  alterwards;  the  weight  of  the 
evidence  being  a  question  for  the  jury  alone." 
3  Greral.  Ev.  S  26.  Sir  William  Russell 
■ays:  "It  has  been  usual  to  treat  the  good 
character  of  the  party  accused  as  evidence 
to  be  taken  into  consideration  only  in  doubt- 
ful cases.  Juries  have  generally  been  told 
that,  where  the  facts  proved  are  such  as  to 
satisfy  their  minds  of  the  guilt  of  the  par- 
ty, character,  however  excellent,  is  no  sub- 
ject for  their  consideration,  but  that,  when 
they  entertain  any  doubt  as  to  the  guilt  of 
the  party,  they  may  properly  turn  their  at- 
tention to  the  good  eharactar  wliich  he  bos 
received.  Tt  is,  however,  submitted  with 
deference  that  the  good  character  of  the  par- 
ty accused,  satisfactorily  estnblished  by 
competent  witnesaee,  is  an  ingredient,  which 
ought  always  to  be  submitted  to  the  consid- 
eration of  the  jury,  together  with  the  other 
farts  and  circumstances  of  the  case.  The 
nature  of  the  charge,  and  the  evidence  by 
which  it  is  supported,  will  often  render  suim 
ingredient  of  little  or  no  avail,  but  the  more 
correct  course  seems  to  be  not  in  any  case 
to  withdraw  it  from  oonsideration,  but  to 
leave  the  jury  to  form  their  conclusion  up- 
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on  the  whole  of  the  evidence  whether  aa  in- 
dividual whose  character  was  previously  ua- 
blemished  has  or  has  not  committed  the  par- 
ticular crime  for  which  he  is  called  upon  to 
answer."  2  Russell,  Crimes,  704.  And  Ui«  , 
celebrated  English  lawyer  (aftarwards  tn  | 
eminent  juri^),  Mr.  Sergeant  Talfourd.  | 
eoiiimenting  upon  this  passage  from  RusmII  < 
on  Crimes,  said:  "We  may  oe  permitted  io 
add  that,  according  to  the  language  frequent- 
ly adopted  by  judges  in  their  charges,  it 
may  be  proved  that  character  is,  in  no  case, 
of  any  value.  They  say  that  in  a  clear  case 
character  has  no  weight,  but  if  the  case  be 
doubtful — ^if  the  scale  bangs  even— the  jurr 
ought  to  throw  the  weight  of  the  djaracter 
into  the  scale,  and  allow  it  to  turn  the  bal- 
.mce  in  the  prisoner's  favor;  but  the  s«bc 
judges  will  tell  juries  that  in  every  donbt-  j 
ful  cane  they  ought  to  acquit,  stopping  far 
short  of  the  even  balance,  and  that  the  prii-  | 
oner  is  entitled  to  the  benefit  of  every  rea- 
sfmable  doubt.  In  clear  cases,  therefore;  the 
character  is  of  no  avail,  and  in  doubtful 
cases  it  is  not  wanted.  It  is  never  to  V 
considered  by  the  jury  but  when  the  jurr 
vroitld  acquit  without  it.  The  sophism  lies  in 
tlie  absolute  division  of  cases  into  clear  and 
doubtful,  without  considering  character  ai 
an  ingredient  which  may  render  tiiat  dnubt- 
ful  which  would  otherwise  be  dear.  Tlfre 
may  certainly  be  cases  so  made  ont  that 
no  'character  can  make  them  donbtfal.  Init 
there  may  be  others  in  which  evidence  gim 
against  a  person  without  character  woulii 
amount  to  conviction,  in  which  a  high  char- 
RCter  would  produce  a  reasonable  doabt: 
nay,  in  which  character  will  actually  out- 
weigh evidence  which  might  otherwise  ap- 
pear conclusive.  It  is  in  truth  a  fact  nri 
ing  greatly  in  Its  own  intrinsic  value 
.  .  .  according  to  the  proofs  to  which  it 
is  opposed,  hut  always  a  fact,  fit,  like  all 
other  facte  proved  in  the  cause,  to  be 
weighed  and  estimated  by  the  jury."  Dirt 
inson.  Quarterly  Sessions.  6th  ed.  563: 
Wharton,  Orim.  Ev.  9th  ed.  {  08.  TOUimrt 
multinlving  citations  from  law  writers,  fur- 
ther reference  is  made  to  Best,  Ev.  by  Cham- 
herlavne.  7th  Am.  ed.  S  362;  Bishop.  Crim. 
Proc.  3d  ed.  $  115;  5  Am.  ft  Enif.  Ent  Liw- 
2d  ed.  p.  8fi7;  11  Enc.  PI.  ft  l»r.  346;  am!  j 
Gilbert,  Indirect  ft  Collateral  Ev.  2!»S.  I 

There  is  also  an  overwhelming  weight  r>f 
authority  to  be  found  in  the  adjudicat** 
cases  in  support  of  the  doctrine  which,  as  v 
have  shown  at  much  Iragth,  is  maintsinn! 
br  the  text  writers.  In  the  ease  of  State  t. 
^aUy,  63  Vt  442.  38  Am.  Rep.  694,  the  court, 
quoting  from  I  Sarkie.  Ev.  75.  that  diarae- 
ter  evidence  "ought  never  to  have  any  ww|[ht 
except  in  a  doubtful  ease,"  said:  '*If  tlii" 
is  law,  all  such  evidence  miffot  as  well  b*" 
exduded ;  for,  if  the  case  Is  doubtful  before 
its  introduction  (and  that  is  the  undonbteb 
meaning  of  the  quotation),  tt»  respondent 
is  entitled  to  an  acquittal  without  it:  if  the 
jury  have  a  reasonable  doabt  of  tb«  ]Rison- 
er's  guilt,  it  is  their  duty  to  acquit,  bewe 
the  evidence  becomes  unneceasaiy;  and,  if 
Mr.  Starkie  Is  correct  in  bis  propontiov 
where  the  ease  is  not  donbUuI  iqMm  the  otk- 

Digilized  by  Google 


MM.  Diauu  T.  SvAra.  291 


tr  endenee,  it  is  not  entitled  to  wdgfa^ 
and  so  would  be  needlceely  in  the  ceae."  And 
Jndfe  Coolly,  in  the  eeae  of  People  t.  Oar- 
ivtt,  17  Mich.  9,  07  Am.  Dec  162.  quoting 
the  same  pusagv  from  Mr.  Starkie,  said: 
"Such  instructions  are  well  calculated  to 
mislead.  Good  character  is  an  importaBt 
bet  with  areiy  man.  ...  In  eror 
criminal  trial  It  is  a  fact  whidi  the  defend- 
sBt  is  at  libertj  to  put  in  evidence,  and,  be- 
ing in,  the  jury  have  a  right  to  give  it  sudb 
weight  as  they  think  it  entitled  to."  In 
the  case  of  State  t.  ffenry,  60  N.  C.  (6 
Jones,  1^1  66,  the  court  aaid:  "It  is  not 
I  rule  of  law  tiiat  in  a  plain  case  the  juiy 
mint  not  ooDsider  the  •videnee  of  the  pris* 
oner's  good  chanetcr,  and  Uiat  it  is  tmw  Hn 
a  doubtful  eaaa  that  he  has  a  right  to  have 
it  cast  into  the  scales  and  weighed  in  bis 
behalf.'  .  .  .  The  true  rula  is  that  the 
tcetimonj  is  to  go  to  the  jury  and  be  con- 
sidered hf  them,  in  connection  with  all  the 
otho-  facts  and  ciraunstanees,  and,  if  they 
bdiere  the  accused  to  he  guilty,  they  must 
M  find,  notwithstanding  his  good  character.** 
A  rficfitm  in  the  eaae  of  People  t.  Stewart. 
28  CaL  306.  to  the  effect  that,  "after  the  erl- 
Jnice  is  all  in,  the  court  may,  as  a  matter 
of  law.  instruct  the  jury  that  evidence  as  to 
prerimu  good  eharacto-  is  not  en^tled  to 
any  weight  except  in  doubtful  eases,"  was 
rejected  in  the  case  of  People  v.  Aehe,  44 
C^l.  288.  the  court  saying:  "The  good  char- 
icter  of  the  prisomr,  when  proved,  is  itself 
a  fsct  in  the  eaaa.  It  is  a  circumstance 
tending,  in  a  greater  vr  less  degree,  to  estab- 
liih  his  innoeenoe.  and  Is  not  to  be  put  aside 
by  the  jury,  in  order  to  ascertain  if  the  oth- 
er facts  utd  eireumstances.  considered  by 
themselves,  do  not  establish  his  guilt  be- 
yond a  reasooable  doubt."  In  the  case  of 
Com.  V.  Hardy,  2  Mass.  ^03.  it  was  held 
Uiat  "in  donbtful  cases  a  ffood  general  char- 
teter,  dearly  entablished,  ought  to  have 
wri^t  with  a  jury,  but  it  ought  not  to  pre- 
vail against  the  poeitive  teatimony  of  credi- 
ble witneMes."  And  In  the  celebrated  cass 
of  Com.  Webster,  5  Cush.  295,  62  Am. 
Dee.  711,  a  dlstinetlon  was  drawn  between 
aeeosatiolu  of  "great  and  atrocioua  criminal- 
ity^ and  those  of  "smaller  offenses,"  and  it 
was  said,  "against  facts  strongly  proved, 
|[Dod  character  cannot  avail."  but  in  small* 
er  offenses,  such  as  "pilfering  and  stealing,** 
"where  the  evidence  is  doubtful,  proof  of 
character  may  be  given  with  good  effect." 
Both  of  these  dedslons  were  disapproved  in 
the  case  of  Com.  r.  LeonaTd,  140  Mass.  473, 
M  Am.  Rep.  4S8.  4  N.  E.  M,  and  the  court 
said:  "It  is  not  now  the  law,  we  think, 
that  evidenM  of  efaaracter  can  only  be  eon- 
ndered  by  the  jury  where  the  other  evidence 
ii  doubtful.  .  .  .  and  we  think  it  [the 
practice  of  charging  juries  that  eridenoe 
ef  character  was  of  little  or  no  weight  ex- 
reot  in  doubtful  cases]  ought  not  to  have 
been  made  a  rule  of  ODlversal  appUeatlon; 
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that  is,  a  ruU  of  law."  Without  citing  at 
length  from  other  numerous  adjudicated 
cases,  we  refer  to  a  few  of  them:  Stale  v. 
Horthmp,  48  Iowa,  683,  30  Am.  Kep.  408; 
Com.  r.  Wilawi,  162  Mass.  12,  25  N.  E.  16; 
Harrington  v.  State,  19  Ohio  St.  264 ;  Feliai 
V.  State,  18  Ala.  720;  State  t.  Uomo,  1M 
Iowa,  68,  78  K.  W.  869;  People  t.  Huahton, 
IM  K.  Y.  133,  47  N.  E.  1092;  Remeen  v. 
i'eof>fe,  43  N.  Y.  8;  Jfoclm  r.  State,  44  Ark. 
115;  State  r.  Saver,  38  Minn.  438,  38  N.  W. 
363;  Hdgitigton  v,  TJnited  States,  164  U.  8. 
361,  41  L.  ed.  467,  17  Sup.  Ct.  Rep.  72; 
Rmoe  V.  (/(tiled  Htatea,  88  C.  C.  A.  406,  97 
Fed,  779. 

The  doctrine  of  the  instruction,  whidi,  be- 
cause of  the  preponderance  of  the  i^udi- 
cated  eases  by  our  courts  respecting  evidence 
of  good  character,  was  consistently  and  nat- 
urally followed  by  the  court  below,  is  so- 
phistical and  illogical;  and  its  inconsiat- 
ency  is  clearly  demonstrated  by  the  distin- 
guished law  writers  and  jurists  whom  we 
nave  quoted,  oerhaps  at  too  great  length. 
The  effect  of  tJie  doctrine  is  first  to  exclude 
fran  the  juiy  the  oonsideration  of  the  evi- 
dence of  good  charactm*,  although  permitted 
to  go  beKire  them  as  competent  testimony, 
until  they  shall  have  determined  whethor 
they  are  in  doubt  as  to  the  guilt  of  the  ac- 
cused upon  the  other  evidence^  in  which 
event  the  jury  are  told,  as  in  this  ease,  that 
"good  reputation,  when  proved,  should  in- 
ure to  the  acquittal  of  the  defendant,"  the 
misleading  charaeter  of  which  is  obvtoua; 
and  it  is  ooupled  with  another  objection 
equally  misleading  and  erroneous, — \%  Is, 
"when  the  testimony  is  positive  and  dis- 
tinct, and  the  offense  is  clearly  and  satis- 
factorily proved,  good  reputation  in  of  little 
value."  The  effect  of  the  Instruction  Is  to 
make  character  evidence  unneceesary  and 
useless  under  the  ffrst  branch  thereof,  and 
of  no  avail  under  the  latter  part.  SwA  eri- 
denoe, therefore,  might  aa  well  be  exelnded 
Altogether.  We  think  that  it  Is  something 
more  than  "a  mere  makeweight  in  doubtful 
cases  i"  and  that  proof  of  an  unblemished 
character  may,  unaer  all  the  facts  and  cir- 
cumstances of  the  particular  case,  aeate  a 
doubt  in  the  minds  of  the  jury,  when  with- 
out it  they  would  have  no  doubt ;  and  that 
it  is.  at  least,  a  circumstance  in  every  case, 
when  proved,  to  be  weighed  and  estimated 
by  the  jurv  according  to  the  weight  of  the 
testimony  oy  which  »  is  supported  in  con- 
npntion  with  that  to  wfaloh  it  is  opposed. 

The  serious  matter  of  reversing  a  series 
of  former  decisions  in  order  to  reach  a  cor- 
rect rule  of  law  is  our  justifleatlon  for  the 
time  and  space  which  we  have  ooeupted  In 
our  effort  to  present  sound  and  convincing 
reasons  therefor. 

We  are  unanimously  of  the  opinion  that 
there  wnn  error  In  the  instnictinn  as  given, 
and  ire  therefore  rfvrrte  the  judgment,  and 
ramand  the  case  to  the  court  below. 
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Jdu  B.  DANIEL  Flff.  in  Srr^ 

V. 

COUMTY  OF  PUTNAM. 
(  Ga.  ) 

*Tliere  la  no  «ntfcorltr  of  law  for  ofl- 
el«la  la  charge  of  <li«  aaaaefal  aCalra 

of  a  eotintf  to  purchase  Taccbi«  matter,  and 
make  tlie  cott  of  the  nma  a  tbtrgt  agaiuat 
tba  county. 

(Hay  23,  1001.) 

ERROK  to  the  Superior  Court  for  Putnam 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
the  value  of  eertain  vaccine  matter  fur- 
nished by  plaintiflF  for  defmdant's  use.  Af- 

The  facts  are  stated  in  the  opinion. 

SSegsTS.  Tsner  ft  Preaton,  for  plain- 
tiff in  error: 

The  state  is  not  authcnized  by  the  conati- 
tniion  to  levy  taxee  and  expend  money  for 
this  purpofie  under  its  power  to  tax  for  the 
snpi^rt  of  the  atate  ^vernment  and  public 
institutions.  But  it  is  covered  by  that  sec- 
tion which  provides  that  counties  may  levy 
taxee  and  expend  publie  funds  to  pay  for 
quarantine. 

The  word  "quarantine"  should  not  be  tak- 
en in  its  original  meaning,  which  simply  re- 
lated to  the  detention  of  perstms  who  had 
been  exposed  to  oontagioua  diseases  for  a 
period  of  forty  days,  but  in  its  modem  ac-; 
ceptation,  covering  every  scientific  means  for 
the  prevention  of  the  spread  of  such  dis- 
eases. 

,  Where  a  coun^  contracts  within  its  lo>' 
gitimate  competency  it  may  be  sued  on  such 

contract. 

Dent  T.  Cook,  4S  Oa.  323 ;  Bortoio  County 
Comrt.  V.  yeteell,  64  Ga.  699;  Walker  v, 

Sheftall,  73  Ga.  806 ;  Pennington  v.  Gammon, 
07  Ga.  456;  Cabamaa  v.  Bill,  74  Ga.  845; 
8mith  V.  Floyd  County,  85  Ga.  420,  II  S.  E. 
850;  Fulton  County  v.  Amorous,  S9  Ga.  614, 
16  S.  R.  201 :  Early  County  v.  Powell,  94  Ga. 
6S0,  20  S.  E.  10;  Peed  v.  MoOrary,  94  Ga. 
488,  21  S.  E.  232;  Veef  v.  Bartow  County 
Comra.  94  Ga.  216,  21  8.  E.  516;  CooA;  t. 
DeKalb  County,  95  Ga.  218,  22  8.  E.  151. 

ilr.  B.  T.  Wincfleld,  for  defendant  In 
error : 

Counties  have  no  common-law  liability. 

1  Code,  5  341 ;  Millwood  v.  DeKalb  Coun- 
ty, 106  Ga.  743,  32  8.  E.  677 ;  Turner  v.  Ful- 
ton County,  109  Ga.  633,  34  S.  E.  1024  ;  4 
Am.  ft  Eng.  Ene.  Law,  p.  359. 

County  authoritJee  have  no  powers  except 
those  expressly  granted. 

Phippa  V.  JfofTOw,  49  Ga.  38;  MxUuHiod 
V.  DeKatb  Oountg,  106  Ga.  748,  32  8.  E. 

*Heiidnote  by  F^SHj  J. 

Noil. — On  th€  genersl  guestlon  of  the  apectal 
powers  and  llabltlties  of  maalclpalltlea  In  ttm« 
of  epideoiliv,  Including  the  matter  of  vncclns- 
tlun.  see  note  to  Thomaa  v.  Mason  (W.  Ta.)  26 

L.  R.  A.  T27.  ' 
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677,  4  Am.  ft  Eng.  Ene.  Law,  p.  SfiS;  ffow- 
ton  County  t.  Kertk,  82  Ga.  £S5,  10  &  E. 
199;  Turner  v.  Fulton  County,  109  Ga.  633, 
34  S.  E.  1024. 

No  constitutional  rights  are,  or  can  be, 
involved  in  this  case,  as  was  done  in  the 
case  reported  In  Smith  v.  Floyd  County,  8» 
Ga.  420,  11  8.  E.  850,  because  no  privats 
property  was  taken  or  damaged  by  the  coun- 
ty, as  a  public  corporation,  for  the  public 
use. 

Millwood  V.  DeKalb  County,  106  Oa.  743, 
32  8.  E.  577;  Bail«y  v.  Fulton  County,  111 
Ga.  314,  36  8.  E.  596. 

The  furnishing  of  vaccine  matter  to  the 
different  counties  is  peculiarly  and  propei> 
ly  a  duty  of  atate  government,  ( 1 )  from  the 
reaaon  and  necessities  of  the  ease;  and  (2) 
because  such  is  the  declared  policy  of  our 

Act  1793,  Prince,  Dig.  p.  273;  Act  183S, 
Prince,  Dig.  p.  277;  Act  1843,  Cobb,  Dig.  p. 
377;  Act  1865.  p.  88,  codified  in  Political 
Code  from  SS  14i2-I476;  Central  R.  Co.  v. 
State,  104  Ga.  831,  42  L.  R.  A.  518,  31  S. 
£.  631. 

A  tax  to  support  the  state  govemmcBt 
clearly  carries  with  it  the  right  to  levy  « 
tax  to  pay  for  vaccine  matter  to  be  fur- 
nished to  the  different  counties  of  the  atat^ 
(1)  because  the  procuring  and  funuB^iing 
this  matter  are  clearly  an  important  (use- 
tion  of  state  govenunmt;  and  (2)  becanst 
the  law  makes  this  the  duty  of  the  stats 
through  its  governor. 

1  Code  1895.  S  1476. 

FlalL,  J.,  delivered  the  opinifm  ot  tbi 

court: 

The  plaintiff  brought  an  action  In  tint 
statutory  form  against  Putnam  county  up- 
on an  open  account  for  "vaccine  points"  for* 
nished  the  defendant.  At  the  trial  he  of- 
fered an  amendment  to  his  petition,  in 
which  he  allqted:  "The  goodn,  the  value  of 
which  is  sued  for,  were  certain  vseetne 
points  fiimlahed  to  and  for  the  use  of  the 
county  of  Putnam  through  and  by  the  or- 
ders of  the  conimisnioncrs  of  roads  and  rev»- 
nues  of  said  county,  and  which  were  actual- 
ly received  and  uned  by  and  for  the  benefit 
of  the  county;  and  the  contract  which  atii 
county  authorities  mode  to  pay  for  atii 
goods  so  purchased  was  one  authorized  to  be 
made  the  Constitution  of  the  state  and 
the  laws  paued  in  conformity  tberewitb, 
and  was  within  the  legal  competency  of  the 
county ;  and  said  debt  so  created  is  one  for 
which  the  county  may  levy  and  collect  taxes 
to  pay,  and  therefore  the  county  is  liable  to 
suit  ther^or."  The  court  refused  to  allow 
the  amendment,  -and  sustained  a  motion  to 
dismiss  the  petition  on  the  ground  that  it 
did  not  set  forth  a  cause  of  action.  With, 
out  stopping  to  inauire  whether  the  amend- 
ment  should  have  been  allowed,  and  grant, 
ing,  for  the  sake  of  the  argument,  that  it 
should  have  been,  the  case  really  turns 
on  whether  taking  the  petitiMi  and  tat 

Digitized  by  Google 


IML 


Dakibl  t.  PnrHAM  Coumtt. 


inMBdmnit  together,  a  eause  of  acti<Hi  was 
ftatcd.  Tlie  counties  of  this  state  can  on)^ 
niae  revenue  hj  taxation  for  certain  speci- 
fied purposes.  They  can  only  levy  taxes 
within  the  limitations  of  and  for  the  pur- 
poses specified  in  the  Conatitution,  Article 
7.  i  6. 1  2.  (rf  the  Constitution  (Civil  Code, 
i  5892)  provides:  '^'fae  general  assembly 
ihsll  not  have  power  to  delegate  to  any 
eoonty  the  riffbt  to  lev^  a  tax  for  any  pur- 
pose, exrept  lor  educational  purposes  in  in- 
structing children  in  the  elementary 
branches  of  an  English  education  only;  to 
build  and  repair  the  public  buildings  and 
bridges;  to  maintain  and  support  prisoners; 
to  pay  jnror*  and  coroners,  and  for  litiga- 
tion, quarantine,  roads,  and  expenses  of 
courts;  to  support  paupers  and  pay  debts 
heretofore  existing."  Under  this  paragraph 
of  the  Constitution,  did  the  commissioners 
of  roads  and  revenues  of  Putnam  county 
have  anthority  to  bind  the  county  by  a  con- 
tract with  the  plaintiff  for  the  purchase  of 
"vaccine  points,^'  to  be  furnished  by  him  "for 
tlte  nse  of  the  oountT"  in  preventing  the 
xpread  of  the  smallpox  within  its  bordmT 
(Hearly  they  could  not  bind  'the  county  by 
tike  crratiOD  of  a  debt  for  the  payment  of 
vhich  it  has  no  power  to  levy  a  tax.  It  is 
perfectly  plain  tnat  they  bad  no  power  to 
und  the  county  in  this  matter,  unless  the 
word  "qnarantine,"  as  used  in  the  above- 
quoted  paragraph  of  the  Constitution,  is 
toiad  enough  in  its  meaning  to  include  the 
pnrchase  ca  vacdne  matter  to  be  used  in 
preventing  the  eprcad  of  the  smallpox.  The 
plaintiff  reeognizea  this,  and  contends  that 
the  vaccine  matter  which  he  furnished  to  the 
eonnty  authorities  was  purchased  and  used 
them  for  "quarantine  purposes.  We  do 
Mt  think  that  this  U  a  sound  contention. 
To  quarantine  peraone  infected  with  or  who 
have  been  expoeed  to  the  nnallpoz  Is  one 
way  of  preventing  the  spread  oi  the  disease 
in  a  communitv;  to  vaccinate  people  who 
are  not  infected  with  the  disease,  in  order 
that  they  may  become  immune  therefrom, 
is  another  way  of  accomplishing  the  same 
porpose.  But  vaccination  ia  one  thing,  and 
qurutine  ie  another.  To  quarantine  per- 
sons means  to  Iceep  them,  when  suspected 
of  having  contracted  cm-  been  exposed  to  an 
infectious  disease,  out  of  a  community,  or 
to  eooBne  them  to  a  given  place  therein,  and 
to  prevent  intercourse  betwem  them  and  the 
jcople  i^nerally  of  such  community.  Per- 
ions  who  are  merely  vacdneted,  and  then 
Bllowed  to  so  when  and  where  they  please 
and  to  mingle  freely  with  the  other  members 
of  the  communi^,  are  in  no  sense  of  tiie 
void  qnarantined.  The  preventive  measure 
■dopt^  in  their  ease  tends  to  protect  them 
both  from  contracting  the  disease  and  from 
being  quarantined.  It  is  true  that  the  ob- 
ject sought  to  he  accomplished  in  each  in- 
itance  is  the  same, — the  prevention  of  the 
^iieemination  of  the  disease  in  the  communi- 
tj;  but  the  means  resorted  to  for  this  pur- 
pose in  the  one  instance  is  different  from  the 
UMDs  resorted  to  in  the  other.  The  Con- 
Btitntion  gives  to  the  authorities  of  a  eoun- 
tj  the  powrer  to  raiee  nuMi^  1^  taxatimi  for 
ML.K.  A. 


defraying  expenses  incurred  in  using  one  of 
tlie  methods  of  prevention,  but  giveM  them 
no  power  to  thus  raise  money  to  pay  ex- 
penses incurred  in  resorting  to  the  other 
method.  Neither  does  the  statutory  law 
undertake  to  authorize  county  authorities 
to  purchase  vaccine  matter  for  the  purpose 
of  vaccinating  people  residing  in  sncn  coun- 
ty, and  thus  checking  or  preventing  an  epi- 
demic of  smallpox.  "The  ordinary  of  each 
county,  or  tlie  corporate  authoritiea  of  any 
town  or  city  in  this  state,  within  the  limit^ 
of  which  the  smallpox  has  appeared,  or  may 
appear,  are  authorized  and  empowered  to 
provide  a  suitable  hospital  for  those  so  af- 
flicted, and  to  furnish  them  with  medical  or 
other  attention  that  in  their  judgment  tliOM 
so  afRicted  may  require."  Pol.  Code,  I  1472. 
"Such  ordinary  or  oorporate  authoritiea 
may  sIro  provide  proper  quarantine  r^ula- 
tions  to  prevent  the  spread  of  said  disease: 

tirovided,  that  no  person  shall  be  forced  to 
save  his  or  her  home  to  go  to  the  hospital 
aforesaid,  when  they  are  properly  provided 
for  and  guarded  at  their  own  expense;  said 
court  shall  not  pay  any  expense  of  any  ease 
BO  situated."  Id.  |  1473.  "Said  ordinary 
or  corporate  authorities  shall  make,  or  cause 
to  be  made,  a  proper  and  just  account  of  all 
expenses  accruing  from  such  quarantine  and 
other  attention,  either  medical  or  nursing, 
of  all  they  may  have  under  control,  and  who 
submit  to  the  regulations  of  said  court  or 
crniwrate  authorities."  Id.  |  1474.  These 
Kcrtions  contain  all  the  power  conferred  tip- 
on  county  autboriUes  in  reference  to  pro- 
viding and  enforcing  meaeurea  to  prevent  or 
check  an  epidemic  of  smallpox.  It  will  be 
seen  that  they  deal  only  with  the  subject  of 
quarantine.  The  ordinary  is  empowered  to 
provide  a  hoepiUI  for  those  afflicted  with  the 
smallpox,  and  to  furnish  them  (not  the 
members  of  the  community  at  large)  with 
medical  or  other  attention  that,  in  his  Judg- 
ment, those  so  afflicted  may  require,  fie  is 
not  authorized  to  furnish  people  outside  of 
the  hospital,  and  not  afflicted  with  the  dis- 
ease, with  medical  or  other  attenUon.  He 
cannot  furnish  vaccine  matter  and  employ 
physicians  to  vaccinate  the  outsiders.  He 
can  provide  regulations  to  prevent  the 
spread  of  the  smallpox,  but  the  regulations 
mttat  be  quarantine  regulations.  He  Is  re- 
quired to  make  or  cause  to  be  made  a  proper 
and  just  account  of  all  expenses  accruing 
from  such  quarantine  and  other  attention, 
either  medical  or  nursing,  of  all  that  he  may 
have  under  control,  nnd  who  aubmit  to  the 
regulations  which  he  has  provided.  While 
he  has  power,  the  enfororaient  of  regula- 
tions prescribed  ior  the  purpose,  to  keep  the 
people  at  large  away  from  the  smallpox  hos- 
pital and  from  other  places  where  persons 
afflicted  with  the  di^eaAe  may  be  confined  un- 
der giiard,  it  cannot  be  said  that  he  has  the 
people  of  the  county  generally  under  con- 
trol; and  the  expenses  of  quarantine  and 
other  attention,  either  medical  or  nursing, 
which  he  is  authorized  to  incur,  and  of 
which  he  must  render  a  proper  and  just  ac- 
count, are  limited  to  the  eases  oKthose 
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whom  he  may  have  under  control,  and  who 
submit  to  the  quarantine  regulations. 

The  law  has  not,  however,  left  the  coun- 
ties of  this  stat«  powerless  to  procure  vac- 
cine matter  to  be  used  in  preventing  or 
cheeking  the  spread  of  the  smallpox.  Sec- 
tion 147o  of  the  Political  Code  provides: 
"The  governor  is  authorized  uud  required  to 
pnwure  the  necessary  quantity  of  genuine 
vaccine  matter,  either  by  purchase  or  manu- 
factui  e,  at  such  reasonable  compensation  as 
he  uiay  contract  for,  and  have  the  same 
transmitted  to  the  ordinaries  of  each  county 
in  this  state  for  immediate  uae."  So  far  as 
we  have  been  able  to  ascertain,  the  scheme 
uf  the  law  in  this  state  has  never  been  for 
each  separate  county  to  bear  the  expense  oi 
furnishing  vaccine  matter  for  the  purpose 
of  preventing  the  spread  of  smallpox  with- 
in its  limits,  but  it  has  been  for  the  neces- 
sary vaccine  matter  to  be  paid  for  by  the 
state.  Originally  the  state  also  undertocrfc 
to  pay  all  raesonable  and  neceesaty  expenses 
incurred  in  preventing  the  spread  of  small- 
pox within  its  borders,  by  reimbursing  local 
communities  which  had  incurred  expenses 
for  this  purpose.  See  act  of  December  14, 
1793  (Acts  1793,  vol.  1,  p.  392;  Prince,  Dig. 
p.  270}  ;  preamble  to  act  of  December  2ti, 
1831  <Actg  1831,  p.  246;  Prince,  Dig.  p. 
276)  ;  report  of  legislative  committee  and 
resolutions  adopted  December  4  and  ap- 
proved December  6,  1834  (Acts  1834,  pp. 
30S-311J  ;  act  of  December  26,  1836  (AcU 
1S36,  pp.  29,  30)  ;  act  of  December  29,  1836 
(Acts  1836,  p.  181).  This  policy  was 
changed  by  the  act  of  December  9,  1843, 
which  repealed  "all  laws  and  parts  of  laws 
requiring  the  expenses  incurr^  on  account 
of  smallpox  and  other  pestilential  diseases 
to  be  paid  from  the  state  treasury,"  and  re- 
quired the  governor  to  "cause  a  supply  of 
vaccine  matter  to  be  purchased  and  kept  on 
hand  at  difTerent  and  convenient  places 
throughout  the  state,  to  be  furnished  to  the 

rple  gratin,  for  inoculation,"  the  same  to 
paid  for  "out  of  the  contingent  fund." 
Acts  1843,  p.  108.  By  the  act  of  December 
13.  18412,  the  state  returned  to  ite  old  policy 
of  paying  the  reflsonable  and  necessary  quar- 
antine expenses  incurred  by  county  and  cor- 
porate authorities.  That  act  also  contained 
substantially  the  name  provisions  as  those 
which  we  have  auoted  from  our  present  Po- 
litical Code,  including  the  section  requiring 
the  governor  to  procure  the  necessary  quiin- 
tity  of  (Tcnuine  vaccine  matter,  and  have  the 
same  trnnsmiLted  to  the  proper  county  'au- 
thorities for  immediate  use.  Acts  1802-63, 
pp.  33,  34.  The  act  of  April  17,  1863,  after 
providing  how  claims  arising  under  the  act 
of  1802  should  be  estahliahed  and  settled, 
declared  that  that  act  should  no  longer  be 
of  force,  except  for  the  purpose  of  settling 
claims  that  might  have  arisen  under  it. 
AeU  1862-03,  p.  162.  The  act  of  February 
a,  1806,  substantially  re-enacted  the  provi- 
sions of  the  act  of  1862,  except  the  sc«-tion 
of  the  latter  act  requiring  the  state  to  pay 
the  necessary  quarantine  expenses  incurred 
by  county  and  municipal  authorities,  and 
empowered  the  inferior  courts  or  municipal 
anthorit'.es  to  lew  an  extra  tax  sufficient  to 
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defray  all  juat  and  equitable  debts  eoat 
ed  under  ite  provisions.  Acts  1865-61 
88.  The  same  provisions  that  are  cootj 
in  the  Political  Code  are  found  in  the  C 
of  1868  and  1873,  and  the  Code  of  1868 
contained  a  section  requiring  tJie  quarai 
expenses  incurred  by  the  counties  and 
nicipal  corporations  to  be  paid  from 
state  treasury;  the  codifiers  having  a{ 
ently  overlooked  the  fact  that  tbeae  p 
sions  of  the  act  of  1862  were  repealed 
act  of  1863.  Hiis  mistake  was  correcli 
the  Code  of  1873.  When  the  Constiti 
of  1877  was  framed  the  law  still  reqi 
the  governor  to  procure  a  siiRicieiit  qua: 
of  genuine  vaccine  niatt«r,  and  farnist 
same  to  the  ordinary  of  each  counl^  ii 
state  as  necessity  might  demand.  In 
of  this  fact,  and  the  history  of  oar  lef 
tion  in  reference  to  the  prevention  of  s: 
pox,  it  seems  very  evident  that  the 
"quarantine,"  as  used  in  the  paragra|: 
the  Constitution  which  provides  lor 
purposen  counties  may  levy  taxes,  wv 
intended  to  have  any  more  than  its  i 
and  legitimate  meaning,  and  that  it  ca 
be  held  that  a  purchase  of  vaccine 
to  be  used  to  prevent  the  spread  of  tmk. 
in  a  county,  was  made  for  "quarantine" 
poses,  within  the  meaning  of  the 
"quarantine"  as  need  in  the  Constitu 
The  county  of  Putnam  had  no  power  t 
cur  a  debt  for  the  vaccine  points  whicl 
plaintifT  claims  to  have  furnished  it. 
sequently,  if  its  commis.^] oners  of  road; 
revenues  made  such  a  purchase  froit 
plaintifT.  the  county  is  not  bound  by 
act.  It  follows  that  the  court  below 
mitted  no  error  in  sustaining  the  motii 
the  defendant  to  diumiss  the  plaintilT 
tion. 

Judgment  affirmrd. 

All  the  Justices  concur. 


WESTERN    ft    ATI^NTfC  RATO 
COMPANY  et  al.,  Plffa.  in  Err^ 

V. 

City  of  ATLANTA  et  al. 

(113  Ga.  K37.) 

*1.  Save  amd  except  aa  to  <linKr  tt 
which  arc  hr  the  coaimon  or  at* 
law  declared  to  be  BHlB«m«cs,  p- 

'IleadDOtes  by  Littlb,  J. 


NoTK. — For  cases  In  this  series  as  to 
K\tj  of  notice  and  hearing  before  rondmi 
ot  property  aa  »  niilsnnee,  see  Teass  v.  E 
hADB  (W.  Va.)  19  h.  R.  A.  802:  People  f 
Copcutt  v.  Yonkcrs  (N.  T.)  23  L.  R,  A. 
Yonkers  Bd.  of  Health  v.  Copcutt  (N.  I 
r..  R.  A.  48S:  Harrington  v.  Providence  ( 
38  Ij.  R.  a.  306,  with  note  as  to  power  otv 
PBuces  RlTectlng  aafetf,  health,  or  pentnaal 
fort;  and  Valparaiso  v.  Bourth  (Ind.) 
K.  A.  487. 

Afl  to  munlctpat  power  to  define,  prvvpai 
abate  nalaaAce.  see  GroBsman  v.  OnkUnd 
30  L.  K.  A.  5US,  and  note;  end  Wygnni  i 
Lsacblan  (Or.)  poit,  ~. 
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or  wkleh  are  in  tbelr  ver;  Jiature  palpably 
and  tndliputablr  aucb,  neither  the  manlclpal 
Htithoritles  of  ao7  city  of  tbis  state,  nor  any 
departm^t  tbemf  wblch  baa  been  giTcn  tbe 
power  to  abate  nuisances,  baa  the  legal  rlgbt 
■ummarllT  to  ronpel  the  abatement  of  a  par- 
ilnilar  thing  or  act  as  a  nalsance.  withoat 
rcaaonHble  notice,  to  the  person  alleged  to 
be  maintaining  or  doing  the  same,  of  the  Ume 
and  place  for  hearing  and  determining  wheth* 
er  «ucb  thing  or  act  does  la  law  constitute  a 
Quimnce. 

S.  JurlMlIetloB  to  ab«te  nulaances  ez- 
l«tlnv  In  tbe  vltiea  of  this  state  having 
a  population  of  20.000  or  more,  in  a  eummary 
manner,  except  as  to  things  or  acta  of  tbe 
nature  Drat  above  Indicated,  resides  alone  In 
the  police  court  of  tbe  city  wbere  It  Is  claimed 
«uch  nuisaiiM  exista. 

(Ma7  22,  1901.) 

ERROR  to  th«  Superior  Court  lor  Fulton 
County  to  review  a  judgment  in  favor 
of  defendants  in  a  proceeding  to  enjoin  the 
removal  of  the  floor  oi  complainant's  rail- 
road station  for  the  purpoee  of  replacing  it 
with  one  of  different  material.  ieeoer«dL 
The  facts  are  stated  in  tbe  opinum. 
HeMara.  pAyna  ft  Tjra,  D0TM7*  Brew- 
ster, ft  Howell,  and  Artkw  Heymu, 
for  plaintiffs  in  error: 

Private  property  cannot  be  destroyed 
witout  due  process  of  law. 
See  Code,  93  6700,  6030. 
Due  prooees  of  law  means  notice  <rf  time 
and  pbuM  td  hearing  and  an  oppoitnnily  to 
be  heard. 

10  Am.  ft  Eng.  Enc.  Law,  pp.  293,  Z6&- 
305 ;  Cooler,  Const.  Lim.  pp.  433-436 ;  Pen- 
nover  V.  Neff,  96  U.  S.  714,  24  L.  ed.  566. 

Whether  or  not  private  property  is  main- 
tained in  a  manner  to  make  it  a  nuisance  is 
«t  judicial  question,  and  must  be  judicially 
determined  bef<Nre  it  can  be  abated. 

Uutton  T.  Oanden,  39  K.  J.  L.  122,  23  Am. 
Rep.  203;  Weil  v.  Riooi-d,  24  N.  J.  Eq.  189; 
y'atea  v.  MUtDaukee,  10  Wall.  497,  10  L.  ed. 
084;  Dill.  Mun.  Corp.  S  374;  Lawton  T. 
^iteeU,  119  N.  Y.  226,  7  L.  R.  A.  134,  23  N. 
K.  880;  Pruden  v.  Love,  67  Ga.  190;  Flint 
I^iver  8.  B.  Co.  T.  Foster,  5  Ga.  194,  48  Am. 
r>c4!.  248 ;  1  Am.  ft  Eng.  Enc.  Law,  pp.  83-94. 

The  city  authorities  of  Atlanta  nave  no 
power  to  define  what  a  nuisance  shall  be, 
l»iit  only  to  abate  what  are  eonddered  nui* 
>«sincc8  under  the  general  taw. 

See  City  Code,  IS  169,  172.  See  also 
Ixftn  V.  Manley,  76  Ga.  804;  Coast  Line  R. 
<'o.  T.  Cohen,  50  Oa.  451. 

Under  the  general  law  a  nuisance  is  any- 
t  liin;^  that  worketh  hurt,  inconvenience,  or 
<1amiLge  to  another;  and  the  fact  that  the 
net  rione  may  otherwise  be  lawful  does  not 
Iceep  it  from  being  a  nuisance. 

Code,  I  3861.  See  also  Rounaavitte  ▼. 
K"hlheim,  68  Oa.  668,  45  Am.  Rep.  506; 

r^»f!  V.  phiuipM,  50  oa.  iso. 

I'o  make  a  thing  a  nuisance  tbe  evil  com- 
(»laincd  of  must  not  be  merely  probable  or 
t  1  HT>retieaI,  but  must  be  certain  and  inevita- 

Sm  RtmnsaailU  v.  Kohlheim,  68  Ga.  668, 
4^  Am.  Bep.  505;  Ruff  t.  Phillip*,  50  Oa. 
^-4  U  R.  A. 


130;  Barriaon  v.  Brooks,  20  Ga.  637;  Baoon 
v.  Walker,  77  Ga.  337 ;  State  eto  rel.  Haoken- 
sack  Bd.  of  Health  v.  Bergen  County  Free- 
holders, 46  N.  J.  Eq.  173,  18  Atl.  645;  Wood. 
Nuisances,  p.  76;  Montezuma  T.  Minor,  73 
Ga.  484. 

The  determination  that  a  nuisance  exista 
under  any  particular  einnimstances  is  • 
judicial  question,  and  must  be  Judicially  as- 
certained. 

See  Tiedeman,  State  ft  Federal  Control, 
732;  Button  v.  Camden,  39  N.  J.  L.  122,  23 
Am.  Rep.  209;  Yates  v.  Milwaukee,  10  Wall. 
505,  19  L.  ed.  986;  Re  Jacobs,  98  N.  Y.  98, 
SO  Am.  Rep.  636. 

Standing  water,  slimy  smI,  and  disease- 
producing  garma  have  not  been  oimsldered, 
by  the  l^islatiTe  and  judicial  department 
of  this  state,  to  create  an  emergency. 

Broomhead  v.  Grant,  83  Ga..  451,  10  S.  E. 
116;  Ruff  V.  Phillips,  60  Ga.  130;  Code,  | 
4764;  iiorwood  V.  Dickey,  18  Oa.  632; 
Montezuma  v.  Minor,  73  Ga,.  484. 

The  words  "summaiy  proceedinn**  desig- 
nate those  proceedings  before  judicial  tribn- 
nals  vhieh  are  of  an  immediate,  speedy,  or 
peremptory  nature.  Proceedings  are  said  to 
be  summary  when  they  are  short  and  simple 
in  comparison  with  regular  or  formal  pro- 
ceedings, from  which  they  usually  difTer  in 
that  the  aid  of  a  jury  is  dispensed  with. 

21  Am.  ft  Eng.  Enc.  Law,  p.  497. 

The  Code,  $|  4090-4098  {CoAt  1896,  SI 
4760  et  seq),  furnished  a  summary  remedy 
for  the  abatement  of  noisanees,  public  or 
private. 

Powell  V.  Foster,  69  Ga.  790;  yorwood 
V.  Dickey,  18  Ga.  530.  See  also  following 
eases:  Tift  v.  Oriffin,  5  Ga.  185;  Mothers- 
head  T.  De  Give,  82  Ga.  197,  8  S.  £.  62; 
Jones  r.  Americus,  P.  d  L.  R.  Co.  80  Ga. 
803,  7  S.  E.  117;  Gladden  y.  Oohh,  73  Ga. 
236;  Cochran  t.  Swann,  63  Ga.  39;  Colum- 
bus Iron  Works  Co.  v.  London,  63  Oa.  433. 

The  preservatim  of  the  health  is  a  gov- 
ernmental function. 

Love  V.  Atlanta,  95  Ga.  129,  22  S.  E.  29. 

This  duty  may  be  placed  upon  a  city,  but 
does  not  become  a  municipal  franchiae  giv- 
ing the  city  vested  rights,  or  making  it  lia- 
ble for  an  abuse  of  the  power  ^  its  officers. 

Ibid.;  Witbet  Atlanta,  97  Ga.  668.  26  S. 
E.  173 ;  Bagtey  r.  Oolunibus  Southern  R.  Co. 
98  Ga.  626,  34  L.  R.  A.  286,  26  S.  E.  638. 

Bdng  a  governmental  function,  the  legis- 
lature could  not  part  with  the  power  to 
change  the  law  whenever  it  became  neces- 
sary or  seemed  wise  to  do  so. 

Albany  v.  Savannah,  F.  A  W.  R.  Co.  71 
Ga.  158. 

Equity  will  Interfere  to  prevent  an  abase 
of  power  by  public  officers  when  it  would  not 
interfere  in  ordinary  trespass. 

See  Butlw  v.  Thovnasville,  74  Oa.  676; 
Wells  V.  Atlanta,  43  Ga.  67;  Graham  v. 
Dahlonega  Cold  Min.  Co.  71  Ga.  296;  South- 
western R.  Co.  y.  Wright,  68  Ga^  311,  64  Ga. 
783;  Albany  Bottling  Co.  v.  Watson,  103 
Ga.  508,  30  S.  E.  270;  Dill.  Mun.  Corp.  4th 
ed.  I  908 ;  Montgomery  v.  Louisville  d  N.  B. 
Co.  84  Ala.  127,  4  So.  626;  Vrvn  t.  WaUh, 
57  Wis.  98,  14  N.  W.  902 ;  Morgan  r.  Jfiller, 
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60  Iowa,  481, 13  N.  W.  043;  Church  Joint 
Sohoot  Dial.  So.  It,  S5  Wis.  399.  13  N.  W. 
872.  Atso  I'ike  County  inferior  Ct.  Justices 
y,  QH/fin  W.  P.  Pi.  Road  Co.  11  Ga.  246; 
Decatur  County  Comra,  r.  Humphrey,  47 
Ga.  5(i7  ;  Cunningham  v.  Rome  R.  Co.  27  Ga. 
490;  Bates  v.  Houston,  6(i  Ga.  198;  Augusta 
V.  Georgia  R.  d  Bkg.  Co.  98  Ga.  161,  26  S.  E. 
499;  Athens  v.  //«m«rtcfe, .89  Ga.  674,  16  S. 
E.  72 ;  Perry  v.  Horwood,  99  Ga.  300,  25  S. 
E.  648;  Collier  V.  Elliott,  100  Ga.  363,  28 
S.  E.  117 ;  Georgia  8.  <£  F,  R.  Co.  v.  Barve.y, 
84  Ga.  372.  10  S.  E.  971 ;  Cohen  v.  Bank  of 
Georgia,  81  Ga.  723,  7  S.  E.  811;  Whitaker 
V.  Hudson,  G5  Ga.  43;  Atlanta  t.  Qate  City 
Gaslight  Co.  71  Ga.  107. 

Messrs.  James  !•.  Mayson  and  William 
P.  HIU,  fur  defendants  in  error: 

The  granting  and  continuing  of  Injunc- 
tions  must  always  rest  in  the  sound  discre- 
tion of  tlie  judge,  accurding  to  the  circum- 
stances of  ench  case. 

Code,  i  4920;  Whitaker  t.  Hudson,  65 
Ga.  43 ;  Barfietd  t.  Putzel,  92  Ga.  442,  17  B, 
E.  016. 

The  petition  and  evidence  in  this  earn  did 
not  show  that  the  probable  damages  were 
irreparable,  or  that  all  the  defendanta  were 
Insolvent,  or  other  similar  circumstances, 
utd  lience  the  injunction  was  properly  re- 
fused. 

Code,  S  4016;  Batcher  v.  Hampton,  7  Ga. 
49;  Catching  v.  Terrell,  10  Ga.  576;  Sum- 
merville  Macadamized,  Graded  or  PL  Road 
Co.  V.  Augusta  Land  Co.  66  Ga.  527;  Dill. 
Mun.  Corp.  4th  ed.  p.  1002;  Hart  v.  Albany, 
9  Wend.  571.  24  Am.  Dec  166;  Dows  v. 
Chicago,  11  Wall.  lOS,  20  L.  ed.  66;  Mooera 
T.  Smedley,  6  Johns.  Ch.  28. 

Under  the  facte  of  this  ease,  the  remedy 
was  by  certiorari. 

Code,  S  4«34;  Montezuma  v.  Minor,  70 
Ga.  191;  Cole  v.  Kegler,  64  Iowa,  69.  19  N. 
W.  843. 

Tlie  special  authority  granted  to  the 
board  of  health  by  the  charter  of  Atlanta 
was  not  affected  prior  or  silbsequuit  gen- 
eral law. 

Craig  v.  Webb,  70  Ga.  191. 

Where  a  duty  is  imposed  or  discretion 
vested  in  a  person  or  body,  the  exerciBe  of 
tiiia  diwrction  is  final. 

Cooley,  ConRt  Lini.  4th  ed.  pp.  S1-A4,  and 
note  on  p.  138;  Green  v.  Savannah,  6  Qa. 
11;  Martin  v.  Mott,  12  Wheat.  19,  6  L.  ed. 
637;  Danielly  r.  Cabaniss,  52  Ga.  212; 
Oliver  v.  A  mertcus,  69  Ga.  169;  Queen  v. 
Atlanta,  S9  Ga.  318;  Brunswick  v.  Fahm, 
60  Ga.  109:  Dill.  Mun.  Corp.  g  328;  Tiede- 
man,  Pol.  Power,  9!  122,  122o,  1226;  lake 
View  V.  Rope  Hill  Cemetery  Co.  70  111.  191 ; 
Lawton  v.  Steele,  1.52  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  409;  Hart  v.  Albany, 
9  Wend.  671,  24  Am.  Dec.  182;  Salem  v. 
Eastern  R.  Co.  98  Mass.  431,  96  Am.  Dec. 
660. 

Under  the  charter  and  ordinances  of  the 
city  of  Atlanta,  the  hoard  of  health  had  the 
same  power  to  abate  nuisances  as  the  mayor 
and  general  council,  and  this  latter  body  had 
the  power  to  abate  them  summarily. 

Montetuma  v.  Minor,  70  Ga.  101,  78  Ga. 
e4U  R.  A. 
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484;  Ameriou*  r.  Mitchell,  79  Ga.  807.  S  I 
E.  201 ;  Dunbar  t.  Augusta,  90  Ga.  300, 1 
S.  K.  970;  .Savannah  v.  Mulligan,  95  Q 
323,  29  L.  K.  A.  303.  22  S.  K.  U21 ;  Dupr, 
V.  Brunswick,  82  Ga.  729,  9  S.  E.  m 
Morris  v.  Columbus,  102  Ga.  792,  42  L.  1 
A.  176,  30  S.  £.  850;  Sehoen  Bros.  t.  i 
lanta,  07  Oa.  701,  38  L.  R.  A.  804,  25  S.  ] 
380. 

This  power  has  very  ancient  autiioritf 

support  it. 

3  Bl.  Com.  6 ;  Baten's  Case,  9  Coke,  53< 
Pcnrttddocfc's  Case,  5  Coke,  101;  Palmer 
PouUney,  2  Salk.  458;  ball's  Case,  1  Md 
76;  Cooper  v.  Marshall,  1  Burr.  203;  Sedy 
Stat.  &  Const.  Law,  pp.  434-430;  HedMu 
SUle  &.  Federal  Control,  p.  702;  Coolt 
Const.  Lim.  4th  ed.  748;  Latcton  -v.  £m 
152  U.  S.  133,  38  U  ed.  38.=>,  14  Sup.  Ct.  Ri 
490;  Mugler  v.  Kansas,  123  U.  S.  623,  31 
ed.  205,  8  Sup.  Ct.  Rep.  273 ;  Boston  Bt 
Co.  V.  Massachusetts,  97  U.  S.  25,  24  L.  « 
989;  Chicago,  B.  d  Q.  R.  Co.  v.  A'e&nu 
ex  ret.  Omaha,  170  U.  S.  57, 42  L.  ed.  948, 
Sup.  Ct.  Rep.  513. 

It  is  likewise  very  generally  approved 
the  courts  oS  last  resort  of  the  diffen 
states. 

Ferguson  v.  Selma,  43  Ala.  308;  Han 
V.  Dewoody,  18  Ark.  252;  Liebig  Mfg.  I 
V.  Wales  (Del.  Ch.)  34  Ail.  902;  Kir>s 
Davenport,  98  III.  305,  38  Am.  Rep.  80:  l.< 
View  V.  Rose  Hill  Cemetery  Co.  70  HI.  1 
22  Am,  Rep.  71;  Baumgartner  v.  Ha* 
100  Ind.  575,  50  Am.  Rep.  830;  J/otiroe 
Hoffman,  29  651.  29  Am.    Rep.  H 

State  V.  Sohlemmer,  42  La.  Ann.  1166. 
L.  R.  A.  135,  8  So.  307;  State  v.  Misao 
P.  R.  Co.  33  Kan.  176,  5  Pac.  772;  Spntji 
Garrett  Park,  89  Md.  406.  43  Atl.  \ 
Watertovm  v.  Mayo,  109  Mass.  315.  12  • 
Rep.  G94 ;  Salem  v.  Eastern  R.  Co.  08  Mi 
431,  06  Am.  Dec.  650;  Brady  v.  Sorthta 
em  Ins.  Co.  11  Mich.  425;  Wadlrigk  t.  < 
niAft,  12  Me.  403.  28  Am.  Dee.  188;  Fen 
bach  V.  Turner,  86  Mo.  416,  56  Am.  1 
437;  Manhattan  Mfg.  d  Fertilixing  Co, 
Van  Keuren,  23  N.  J.  Eq.  251  ;  Cae 
Schultz,  47  Barb.  64 ;  I'onJters  Bd.  of  Bn 
V.  Copcutt,  71  Hun,  149.  24  N.  Y.  Su 
625;  Bart  v.  Albany,  9  Wend.  671.  24  J 
Dee.  166;  Re  Jacobs,  98  N.  Y.  S8,  50  1 
Rep.  636;  Jieu>  York  Health  Dispartmieni 
Tnnity  Church,  145  K.  Y.  32,  27  I*.  R. 
710.  39  N.  E.  833;  People  v.  Vandtrhilt. 
N.  Y.  396,  84  Am.  Dec.  351 ;  Kennedy  v. 
of  Bealth,  2  Pa.  St.  366;  Smith  Flti 
9  Pa.  345 ;  Fields  v.  Stokley,  99  Pa.  306 
Am.  Rep.  109;  Theilan  v.  Porter,  14  J 
022,  52  Am.  Re]}.  173. 

Where  a  municipality  had  the  powei 
summarily  abate  nuisanoee,  and  failed  ti 
so,  it  waa  liable  for  damages  arising 
from. 

Parker  v.  Macon,  39  Ga.  725. 

Hence,  the  defendant  city,  in  tlie  pre 
case,  was  obliged  to  act  or  take  upon  i' 
the  consequences  of  inaction. 

See  also  Smith  v.  Atlanta,  75  0«-  11 

Uttle,  J.,  delivered  the  opinion  of 

court: 

The  Western  ft  Atlantic  R&ilroed  ( 
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pan;  and  others  preBented  a  petition  to  the 
judge  ot  Uie  Buperior  court  oi  Fulton  coun- 
ty, in  which  it  was  allied  that  on  Febru- 
Kty  7,  1901,  certain  employees  of  the  city 
of  Afjanta,  acting  under  the  direction  of 
its  board  of  health,  tte^n  to  forcibly  take 
up  and  remove  the  floor  of  the  building  in 
that  city  known  as  the  "Union  Passenger 
Depot,"  which  is  used  as  a.  railway  station 
by  all  the  railroads  passing  tlirough  or  hav- 
ing terminals  in  said  city.    The  board  of 
health  baaed  its  action  on  the  ground  that 
the  fioor  sought  to  be  removed  was  a  nui- 
sance endan^ring  the  public  health.  The 
petition  also  allied  that  the  floor,  which 
was  of  wooden  plank,  was  in  good  sanitary 
condition,  and  in  the  same  oondititm  la 
which  it  was  when  the  building  was  erected, 
and  when  the  property  was  leased  to  the 
plaintiffs  by  the  state,  whose  property  it 
was  and  is,  and  that  they  had  always  kept 
the  floor  in  good  repair,  substituting  new 
plank  for  the  <^d  whenever  necessary;  that 
the  board  of  health  bad  ordered  Uiem  to 
remove  the  floor,  and  place  in  its  stead  an 
asphalt  floor,  or  one  pleasing  to  the  board, 
but  because  it  was  unnecessary,  and  would 
be  very  expensive,  and  for  other  reasons 
spedfled,  they  did  not  comply  with  this  or- 
der; that  not  until  Jannaiy,  1900,  was  there 
an:jr  complaint  calling  the  attention  of  the 
plaintiffs  to  the  sanitary  ctmdition  of  the 
floor;  that  about  that  time  surface  water 
in  the  streets,  caused  by  excessive  rainfalls, 
partially  flooded  the  floor,  and  the  plaintiffs, 
supposing  that  this  gave  rise  to  the  com- 
plaint, and  desiring  that  the  remedy  adopted 
should  conform  to  the  views  of  the  city  au- 
t.horities,  requested  the  city  engineer  to  pre- 
pare  plans  for  the  draining  tn  the  surfaoe 
wat«r,  which  he  did,  and  these  plans  were 
carried  out  in  the  construction  of  sewers, 
After  which  nearly  all  the  planks  in  the  floor 
were  removed,  and  new  plank  substituted, 
ajad  since  that  time  the  floor  has  not  been 
flooded.    The  petition  further  alle^  that 
the  board  of  health  had  no  jurisdiction  over 
±he  question  as  to  whether  the  condition  of 
the  floor  was  a  nuisance  or  not;  that  this 
is  a  judicial  question,  and  the  plaintiffs 
were  entitled  to  be  heard  before  their  prop- 
er^ could  be  condemned  and  abated  as  a 
nuisance;  that  there  was  no  legal  notice  of 
any  action  proposed  to  be  taken  by  the 
Cxiard  of  health  necessary  to  condemn  the 
floor  as  a  nuisance;  that,  after  the  repairs 
above  mentioned  were  made,  no  action  of 
aurry  kind  was  taken      the  board  of  bealtli 
declaring  the  condition  of  the  floor  as  it  ex- 
lebed  on  February  7,  1901,  to  be  a  nuisance; 
a-nd  that  under  the  law  applicable  to  the  city 
of  Atlanta  the  board  of  health  has  no  power 
*>o  detcimine  the  question  as  to  what  oonsti* 
fc-uten  a  public  nuisance,  Atlanta  being  a  city 
of  more  than  20,000  inhabitants,  and  juris- 
diction as  to  what  constitutes  a  nuisance  be- 
irjg  Tested  in  another  tribunal.    It  was  al- 
leged that  thus  removing  the  floor  of  the 
t»uilding  will  result  in  great  inconvenience 
bo  the  traveling  public,  and  in  irreparable 
Inmage  to  the  plaintiffs,  and  that  the  in- 
iiividuals  doing  the  dama{^  were  insolvent, 
die  d^endanti.  In  thtir  answer,  denied  the 
»4  Ii.R.A. 


allegations  of  the  petition  as  to  the  sanitary 
condition  of  the  floor,  and  set  out  their  rea- 
sons for  treating  it  as  a  nuisance.  They 
contended  that  under  the  existing  conditions 
at  the  depot  a  suitable  floor  could  not  be 
made  of  wooden  plank.  They  averred  that 
under  the  ehai>ter  of  the  city  the  board  of 
health  is  vested  with  authority  to  abate 
nuisances  summarily  and  without  resort  to 
judicial  proceedings,  and  that  this  author- 
ity is  not  affected  by  the  ^neral  law;  that, 
in  accordance  with  authority  granted  by  the 
charter,  the  mayor  and  general  council  of 
the  dty  adopted  an  OTuinance  •  providiiur 
that  the  board  of  health  "shall  have  full 
power  and  authority  to  require  the  owner 
or  occupant  of  a  lot  in  the  city  to  remove 
or  remedy  anything  on  said  lot  which,  in 
the  opinion  of  the  board,  may  endanger  the 
public  health,  and  on  failure  of  the  owner 
or  occupant  to  remove  or  remedy  the  same 
the  board  shall  direct  the  chief  sanitary  in- 
spector to  do  so  at  the  cost  of  said  owner 
or  occupant;**  and  that  the  removal  of  the 
depot  floor  was  undertaken  in  accordance 
with  the  authority  thus  granted.  It  was 
denied,  however,  that  the  board  was  pro- 
ceeding arbitj'arily,  and  without  notice  to 
the  plaintiffs.  The  answer  averred  that 
more  than  a  year  before  the  action  com- 
plained of  the  board  ordered  the  plaintiffs 
to  remove  the  floor  because  of  its  unsanitary 
condition,  and  the  plaintiffs,  through  their 
representatives,  appeared  before  the  board, 
and  admitted  that  the  floor  was  in  this  con- 
dition, and  that  a  plank  floor  could  not  be 
kept  in  sanitary  condition,  and  agreed  that 
if,  by  December  1,  1900,  no  deflnite  plans  for 
the  construction  of  a  new  depot  should  be 
agreed  on,  they  would  proceed  without  fur- 
ther delay  to  construct  a  permanent  floor  of 
granitoid,  asphalt,  or  other  material,  satis- 
factory to  the  board  of  health;  that  the 
board,  after  the  thorough  investigation 
then  had,  adjudged  that  the  condition  of 
the  floor  was  a  nuisance,  and  directed  the 
chief  sanitary  inspector  to  make  cases  in 
the  recorder's  court  against  the  plaintiffs, 
and  to  abate  the  nuisance,  unless  it  was 
remedied;  that  shortly  before  December  1, 
1000,  and  at  different  times  afterwards,  the 
board  of  health  communicated  with  the 
plaintiffs  as  to  the  condition  of  the  floor, 
urging  compliance  with  this  agreement,  and 
recuved  assurances  from  the  plaintiffs'  rep- 
resentatives in  charge  of  the  depot  (known 
as  the  "board  of  control")  that  the  agree- 
ment would  be  carried  out,  and  at  their 
instance  more  time  was  granted  them,  the 
last  extension  granted  being  until  February 
2,  1901,  but  no  further  action  was  taken  by 
the  plaintiffs,  except  to  request  a  delay  un. 
til  February  7th,  and  on  that  date  the  de- 
fendants, deeming  it  useless  to  delay  further, 
undertook  to  remove  the  floor,  and  replace 
it  with  a  permanent  floor  of  such  character 
as  would  he  sanitary,  and  prevent  the  ac- 
cumulation of  water  in  and  about  the  build- 
ing. The  evidence  submitted  on  the  ques- 
tion as  to  whether  the  condition  of  the  de- 
pot floor  was  a  nuisance  endangering  the 
public  hecUth  was  conflicting.  The  court  ad- 
mitted iA  eridenoa^  over  the  objectioorof  tiw  i 
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plaintiffs,  a  resolution  of  tha  board  of 
lieiLlthf  adopted  February  2,  1900,  declaring 
the  eonditifMi  of  the  depot  flow  to  be  » 
nuisance:  an  agreement  fly  the  board  of  con- 
trol, representing  the  plaintiffs,  the  sub- 
stance of  which  Is  stated  in  the  answer  of 
defendants;  certain  correspondence  passing 
between  the  board  of  health  and  representa- 
tives of  the  plaintiffs;  tlie  minutes  of  the 
plaintiffs*  board  ot  control;  and  testimony 
as  to  what  took  place  at  a  meeting  of  the 
board  of  health,  and  as  to  the  action  taken 
by  the  board.  An  injunctim  was  i^fuBcd, 
and  the  plaintiffs  excepted,  not  only  to  the 
order  refusing  an  injunction,  but  also  to  the 
oveixuling  of  objections  made  by  them  to 
Uie  evidence  as  abr)ve  set  forth,  which  last 
f;round,  in  view  of  the  ruling  made  in  the 
vage,  need  not  be  considered.  The  assign- 
ment of  error  as  to  the  refusal  d  an  injunc- 
tion is  that  it  was  n^inst  the  equity  of  the 
case,  and  was  in  violation  of  the  14th  Amend- 
ment of  the  ConntitutitHi  of  the  United 
Rtatea,  in  that  it  deprived  the  plaintiffs  of 
their  property  without  due  process  ol  law, 
and  that  under  the  facts  and  law  of  the  case 
the  court  had  no  discretion  except  to  grant 
the  injunction  as  prayed. 

No  detailed  statement  of  the  evidence  con- 
tained in  the  record  is  deemed  to  tie  neces- 
sary, but  reference  to  such  parts  of  it  as  be- 
romes  material  wilt  be  considered  in  the  dis- 
fiiHsion  of  the  legal  propositions  by  which 
the  cttse  is  controlled.  We  shall  undertake 
to  establish  two  propositions  as  being  sound 
in  law,  and  controlling  in  this  case.  The 
first  ia  tiiat  neither  the  municipal  authori- 
ties of  any  city  in  this  state  nor  any  depart- 
ment of  a  city  government  baa  the  legal 
right  summarily  to  abate  a  nuisance,  with- 
out first  having  given  reasonable  notice  to 
the  person  maintaining  the  thing  or  doing 
the  acta  alleged  to  be  a  nuisance  of  the  time 
and  place  of  hearing  the  question  whether 
Mich  thinff  or  the  doing  of  such  acts  consti- 
tute a  nuisance,  and  the  determination  by 
such  body  that  the  thing  so  maintained  or 
the  acts  done  in  law  constitute  a  nuisance, 
and  this  rule  of  law  applies  to  all  acts  and 
things  alleged  to  be  nuisances  except  those 
which  are  by  the  law  expressly  declared  to 
be  nuisances,  or  which  are  indisputably  so 
per  k;  and  that  this  is  true  notwithstand- 
ing the  municipal  authorities,  or  any  depart- 
ment thereof,  have,  by  the  charter  of  the 
town  or  city,  been  given  the  power  to  abate 
nuisances  in  such  city.  The  second  propo- 
sition is  that  under  the  law  in  force  in  this 
state  jurisdiction  to  abate  nuisances  exist- 
ing in  a  city  of  20,000  population  or  more, 
exrept  the  specific  acts  done  or  thing  main- 
tained are  declared  by  the  common  or  stat- 
ute law  to  be  a  nuisance,  or  which  are  indis- 
putably so  per  ae,  resides  in  the  police  court 
of  such  city.  We  are  aware  that  in  enter- 
ing the  domain  of  the  discussion  necessary 
to  support  the  proposition  first  above  stated 
we  will  encounter  seemingly  contrary  nil- 
ings  in  many  adjudicatra  cases,  and  in 
treatises  hv  learned  text  writers.  On 
the  other  nand,  the  principles  there  an- 
nounced are,  we  think,  supported  by  reason, 
and  due  ttgkrA  to  the  right  of  protection  to 
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the  property  of  the  citizen,  favored  by  sll 
courts,  and  the  distinct  current  of  the  gen- 
eral authorities,  and  ar*  reoognized  by  oar 
statutes.  We  diminate  entiray  from  the 
discussion  reference  to  the  rights  of  a  priv- 
ate person  to  abate  a  public  or  private  nui- 
sance by  his  own  act,  for  the  reason  that 
the  principles  of  law  which  establish  bis 
right  and  fix  his  responsibility  in  so  doing 
are  not  involved  in  this  case,  because  when, 
according  to  the  admitted  fa^Mi,  certain  mem- 
bers of  the  board  of  health  of  the  city  <A 
Atlanta  undertook  to  remove  the  floor  of  the 
Union  passenger  station  on  the  ground  that 
it  was  a  pubuc  nuisance  maintained  the 
lessees  thereof,  which  menaced  the  health 
of  the  city,  this  undertaking  waa  for  and  in 
behalf  of  a  recognized  governmental  depart- 
ment of  the  city,  and  ue  principle  invdved 
doea  not  turn  npon  the  question  whether 
those  members  of  the  board  of  health  who  in- 
stituted such  proceedings  had  or  had  not 
l^al  authority  from  the  boaivi  so  to  do.  It 
is  BUfiicient  for  the  purposes  of  this  discus- 
sion that  they  assumed  to  do  what  was  done 
in  the  name  of  that  body.  Kor  do  we  think 
that  the  fact  that  the  Union  passenger 
station  was  the  prop^r^  tA  the  state  of 
Georgia,  which  had  been  leased  to  one  of  the 
plaintiffs,  would  prevent  the  lawful  abate- 
ment of  a  nuisance  existing  In  sutdi  station 
building  and  maintained  by  the  leasee.  Ref- 
erence was  made  in  the  argument  to  the  le- 
gal principle  that  the  state  is  not  included 
in  the  operation  of  a  general  law  unless  in- 
cluded eo  nomine.  The  proposition  is 
sound,  but  not  applicable  to  the  facts  of 
Uris  case.  Assuming  that  the  floor  of  the 
building  which  was  sought  to  be  removed  ss 
a  nuisance  was  the  property  of  the  state,  it 
is  uncontested  that  such  removal  was  at- 
tempted to  be  bad  for  the  purpose  of  re- 
placing the  plank  floor  with  a  permanent, 
and  more  costly  one,  at  the  expense  of  the 
lessees ;  and,  had  this  purpose  oeen  accom- 
plished, no  loss  or  deprivaticm  of  propenj 
would  have  been  occasioned  to  the  state. 
With  these  suggestions  as  a  passing  repi; 
to  the -point  made,  we  proceed  to  the  discus- 
sion of  the  first  proposition  stated  above. 

By  an  act  of  the  general  assembly,  ap- 
proved February  28,  1874  (Acts  1874,  p. 
116),  a  new  charter  was  established  for  the 
city  of  Atlanta,  in  which,  Isv  %  87,  the  may- 
or and  general  council  of  the  dty  were  an- 
thorized  to  constitute  one  proper  and  fit  per- 
son froiA  each  ward  as  a  board  of  health,  and 
it  was  made  the  duty  of  said  board  to  rqwrt 
to  the  mayor  and  ceneral  council  all  nui- 
sances which  were  likely  to  endanger  the 
health  of  any  portion  of  the  city,  and  the 
mayor  and  general  council  were  given  pow- 
er, upon  the  report  of  the  board  of  health, 
to  cause  such  nuisances  to  be  abated,  and  its 
recommendations  were  to  be  carried  «nt  ia 
a  summary  manner  at  the  expense  of  the 
party  causing  the  nuisance,  etc.  By  I  71 
it  is  provided  that  the  board  of  health  of  the 
city  of  Atlanta  may  exwcise  the  same  pow- 
er as  is  now  vested  in  the  mayor  and  gen- 
era] coundl  of  said  city  relating  to  the 
abatement  of  such  nuisances  as  are  likelv 
to  endanger  the  health  Af  the  dbr  to  sncli 
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extent  and  under  such  regulations  as  may  be 
prescribed  by  the  mayor  and  said  a^eral 
conncil.   Perhapi,  1^    the    original  and 
wnended  eharter  oi  the  city,  further  plenary 
poweTB  in  this  respect  were  conferred,  and 
w«  will  assume,  for  the  sake  of  the  argu- 
ment,  that  the  board  of  health  was  inrested 
both  by  the  charter  and  municipal  ordinances 
with  the  power  to  inquire  into,  aad,  concur- 
rently with  the  mayor  and  general. council, 
to  abate,  nuisances.    It  may  also  here  be  no- 
ticed that  the  manner  of  such  abatement 
was  to  be  nunmary,  and  bj  the  officers  of 
the  police  department  of  the  city,  under 
proper  order.    It  must  not  be  underatofKl, 
hoTrerer,  that  the  use  of  the  term  "sum- 
mary" means  or  implies  that  it  shall  or  may 
be  done  without  proper  investigation  of  the 
facts,  or  that  it  may  be  done  without  notice, 
or  an  oi^rtunilT  to  be  heard  by  the  per- 
son who,  it  is  alleged,  committed  the  acts, 
or  whose  property  Is  sought  to  be  affected. 
A  summary  proceeding  is  thus  defined 
Mr.  Bouvier:    "A  form  of  trial  in  whien 
the  ancient,  establielied  course  of  legal  pro- 
ceedings is  disregarded,  especially  in  the 
matter  of  trial  by  jur^,''  etc.    And  this  em- 
inent lezieographer,  citing  Blockstone  and 
Chaneellw  Kent,  tt^ther  with  a  number  of 
adjudicated  cases,  says,  referring  to  such  a 
proceeding,  that  in  no  case  can  a  party  be 
tried  summarily  nnlesa  such  proceedings 
are  authorized  by  I^slative  authority,  ex- 
cept, perhaps,  in  cases  of  contempt ;  for  the 
common  law  is  a  stranger  to  such  a  mode  of 
trial.    Mr.  Black  defines  a  summanr  pro- 
ceeding to  be  "any  proceeding  by  which  a 
controversy  is  settled,  case  diapoeed  of,  or 
trial  conducted  in  a  prompt,  simple  manner 
without  the  aid  of  a  jury.    .    .    .  Proceed- 
ings are  said  to  be  summary  when  they  are 
short  and  simple  in  comparison  with  re^lar 
proceedings;  that  is,  with  the  proceedings 
which  alone  would  have  been  applicable 
either  in  the  same  or  analogous  cases  if 
Hummaiy  proceedings  had  not  been  avail- 
able."    Bo,  tbea,  the  [tower  given  to  abate 
nuisances  in  a  summary  manner  does  not  at 
nil  mean  that  they  may  be  abated  without 
notice  or  hearing,  but  simply  that  it  may  be 
done  without  a  trial  in  the  ordinary  forms 
prp^icribed  by  law  for  a  r^ular  judicial  pro- 
ce^Iure;  and  the  abatement  of  a  nuisance  by 
the  municipal  authorities,  after  investiga- 
tion and  determination  that  a  nuisance  ex- 
iMts,  on  thdr  order,  by  a  police  officer,  is  a 
!4iimmary  proceeding.    Indeed,  it  seems  to 
be  contemplated  by  the  definitions  referred 
to  that  a  summary  proceeding  involves  some 
kind  of  a  trial;  so  that,  when  the  board  of 
1)<>».lth  was  invested  with  power  to  abate 
nuisances  in  a  summary  manner,  th^  were 
not  necessarily  invested  with  the  power  to 
<io  HO  in  the  absence  of  any  trial  or  inquiry 
into  the  facta  without  notice.   The  weight 
of  authority  and  our  own  statute  is  to  the 
t'ffect  that,  as  to  nuisances  of  the  character 
which  the  board  ai  health  alleges  the  floor 

■  >f  the  passenger  station  to  have  been,  it 
r-(innot  lawfully  be  done  without  notice,  and 
It   judgment  of  the  Mbunal  or  department 

■  nvested  with  power  to  abate.  In  the  case 
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of  Yate»  V.  Milwaukee,  10  Wall.  497,  19  L. 
ed.  984,  the  Suprmie  Court  of  the  United 
States  ruled  two  propositions:  First,  lAat 
the  question  of  nuisances  or  obstructions 
must  be  determined  by  general  and  fixed 
law;  second,  tliat  it  is  hot  to  be  tolerated 
that  the  local  municipal  authorities  of  a 
city  declare  any  particular  business  or 
structure  a  nuisance  in  such  a  summary 
mode  ( referring  to  the  case) ,  and  enforce  the 
decision  at  their  own  pleasure.  In  the  case 
under  oonsideratiim  in  that  court  it  ap- 
peared that  the  l^^Iature  of  Wisc<Hisin 
had  authorized  the  common  council  of  the 
ci^  of  Milwaukee  by  ordinance  to  establish 
dock  and  wharf  lines  along  certain  rivers, 
to  restrain  and  prevent  encroachments  upon 
said  rivers  and  obstructions  thereto;  and 
the  city,  by  an  ordinance,  had  declared  a 
particular  wharf  to  be  an  obstruction  to 
navigaUun,  and  a  nuisance,  and  ordered  it 
to  be  abated.  An  injunction  was  ^plied 
for  to  enjoin  the  city  from  interfering  with 
the  wharf  onlered  to  be  abated.  In  the 
course  of  his  opinion  in  that  case  Mr.  Justice 
Miller  says:  "The  mere  declaration  by  the 
city  council  of  Milwaukee  tiiat  a  certain 
structure  was  an  encroachment  or  obstruc- 
tion did  not  make  it  so,  nor  could  such 
declaration  make  it  a  nuisance  unless  it  In 
fact  had  that  character.  It  is  a  doctrine 
not  to  be  tolerated  in  this  country  that  a 
municipal  corporation,  without  any  general 
laws  either  of  the  city  or  of  the  state,  with- 
in which  a  given  structure  cau  be  shown  to 
be  a  nuisance,  can,  by  its  mere  declaration 
that  it  is  one,  subject  it  to  removal  by  any 
person  supposed  to  be  aggrieved,  or  even  by 
the  city  itself.  This  would  place  every 
houne,  every  business,  and  all  the  property 
of  t^e  city,  at  the  uncontrolled  will  of  the 
temporary  local  authorities."  In  the  case 
of  Button  V.  Camden,  39  N.  J.  L.  122,  23 
Am.  Rep.  203,  it  appears  from  the  report 
that  by  the  chapter  of  the  city  of  Camden 
the  common  council  was  authorised  to  es- 
tablish a  board  of  health,  and  to  define  its 
powers  and  duties.  That  such  council  was 
authorized  in  its  charter  "to  abate  or  re- 
move nuisances  of  every  kind  at  the  expense 
of  those  maintaining  the  same,  and  to  com- 
pel the  owner  or  occupant  of  any  lot,  house, 
building,  shed,  cellar,  or  place  wherein  may 
be  carried  on  any  business  or  calling,  or 
in  or  upon  which  there  may  exist  any  mat- 
ter or  thin^  which  is  or  may  be  detrimental 
in  the  opinion  of  the  sanitary  committee  or 
board  of  health,  ...  to  the  health  of 
the  inhabitants  of  the  titj,  ...  to 
.  .  .  abate  the  same  ,  .  .  under  the 
direction  of  the  city  council,"  etc  Under 
this  power  the  council  passed  an  ordinance 
establishing  a  board  of  healtli,  and  provided 
that,  whenever  the  board  of  health  should 
deem  it  advisable  for  the  public  health  of 
the  city  forthwith  to  abate  or  remove  any 
nuisance  in  the  <nty,  it  was  authorized  and 
directed  to  cause  Uie  same  to  be  abated  at 
the  expense  of  the  owner.  It  further  ap- 
peared that  at  a  meeting  of  the  board  of 
health  oa  a  particular  day  a  resolution  was 
passed  that  a  lot  of  a  citizen  on  a  certain 
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street  be  declared  to  b«  s.  nuisance,  and 
the  owner  was  directed  to  fill  it  up  to  grade. 
The  order  not  being  complied  wiui,  the  city 
did  the  work  at  considerable  costi  and,  the 
owner  refusing  to  pay  it*  an  action  waa  in* 
rtituted  t«  recover  it.  Reforing  to  this 
declaration  of  the  board  of  health  that  the 
lot  was  a  nuisance,  Chief  Justice  Beasley 
said:  "Giving,  therefore,  to  this  resolution 
the  utmost  1^1  effect  that  can  be  ascribed 
to  it,  by  conceding  to  the  sanitary  board  a 
judicial  capacity  m  the  premises,  still  its 
action  must  be  regarded  as  entirely  void, 
inasmuch  aa  it  appears  that  it  bad  not  ac- 
quired jurisdictioD  over  the  plaintiffs  in  er- 
ror. The  proceeding  was  coram  non  judice, 
and  as  such  was  not  merely  voidable,  but 
was  an  absolute  nullity."  Judge  Dillon,  in 
his  great  work  on  Municipal  Corporations, 
in  referring  to  nuisances,  and  to  the  power 
to  prevent  and  abate  them,  says:  "It  is 
to  secure  and  promote  the  public  health, 
safety,  and  convenience  that  ttiunidpal  cor- 
porations are  so  generally  and  so  liberally 
endowed  with  power  to  prevent  and  abate 
nuisances.  This  authority,  and  its  sum- 
mary exercise,  may  be  constitutionally  con- 
ferred on  the  incorporated  place,  and  it  au- 
thorizes its  council  to  act  against  that  which 
comes  within  the  legal  notion  of  a  nuisance; 
but  such  power,  conferred  in  general  terms, 
cannot  be  taken  to  authorize  the  extrajudi- 
cial condemnation  and  destruction  of  that  as 
a  nuisance  which,  in  its  nature,  situation, 
or  use,  is  not  such."  1  Dill.  Mun.  Corp.  4th 
ed.  8  374.  Mr.  Wood,  in  his  treatise  on  the 
law  of  Nuisances  ( vol.  2,  5  744.  p.  977 ) ,  says : 
"A  municipal  corporation  which  is  empow- 
ered to  declare  what  shall  be  nuisances  is  not 
thereby  authorized  to  declare  that  to  be  a 
nuisance  wbieb  is  not  so  in  faet  Things 
which  may  or  may  not  be  nuisances,  where 
their  character  in  this  respect  depends  upon 
circumstances,  cannot  be  so  declared  in  ad- 
vance. The  question  when  the  thing  may  or 
may  not  be  a  nuisance  must  be  settled  as  one 
of  fact,  and  not  of  law."  "To  determine 
what  is  by  the  law  a  nuisance  is  an  exercise 
of  judicial  power."  State  v.  Voyet,  30  N. 
H.  201.  In  the  ease  of  Denver  v.  Uvllen, 
7  Colo.  S4S,  3  Pac.  698,  it  was  ruled  that 
things  which  were  not  nuisances  per  se 
mnst  lawfully  be  ascertained  to  be  such,  and 
the  municipal  authorities  could  not  arbi- 
trarily declare  a  thing  a  nuisance,  or  de- 
stroy valuable  property  which  is  lawfully 
erected  or  created,  without  such  lawful  as- 
certainment; and  except  in  exceptional 
cases,  or  where  the  thing  is  dearly  a  nui- 
sance itself,  it  should  be  judicially  deter- 
mined. In  Dant  t.  People,  61  III.  i»6,  2 
Am.  Rep.  301,  it  was  ruled  that  intoxicating 
liquors  could  not  be  taken  away  or  removed, 
under  an  ordinance  declaring  such  liquors 
kept  within  the  town  limits  to  be  a  nuisance, 
before  it  had  been  judicially  declared  that 
the  ordinance  had  been  violated.  But,  as 
conclusive  of  the  question,  so  far  as  this 
state  is  concerned,  we  have  only  to  refer  to 
a  prOTiaion  of  our  law  which  has  been  in 
force  sinoe  1883,  and  which  is  foimd  in 
Civil  Code,  Bl  4760-4763.  The  first  of  these 
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sections  provides  that  a  nuisance  may  be 
abated  by  the  order  of  two  or  more  justices 
of  the  peace  in  the  county  where  it  exists, 
founded  upon  tbeopinion  ofajuiy,and  the 
order  eball  be  executed  the  sfamff  of  the 
county,  or  his  deputy.  A  further  provi^ 
declares  that,  if  the  nuisance  «miplained  of 
exists  in  a  town  or  city  under  the  govern- 
ment of  a  mayor,  etc.,  such  nuisance  may 
be  abated,  with  the  advice  of  the  aldermen 
or  council,  by  order  of  the  mayor ;  and,  re- 
ferring to  this  provision,  fi  4763  expressly 
declares  that  reasonable  notice  shall  be  giv- 
en to  the  parties  interested  of  the  time  and 
place  of  the  meeting  of  such  justices  and 
freeholders,  or  sucb  mayor,  intendant,  alder- 
men, etc.  These  provisions  constitute  a 
general  law  of  this  state.  It  is,  however, 
claimed  that  the  charter  oi  the  city  of  At- 
lanta was  enacted  subsequently  to  the  pas- 
sage of  the  act  which  contains  these  provi- 
sions, and,  that  being  so,  the  provisions  of 
the  charter  have  the  legal  effect  of  render- 
ing inapplicable  the  provisions  of  the  stat- 
ute to  the  dty  of  Atlanta ;  and  the  ease  4^ 
ilontexuma  v.  Minor,  70  Gra.  191,  is  relied 
on  for  the  proposition  that  the  special  au- 
thority granted  to  the  board  of  health  by 
the  charter  of  Atlanta  was  not  afTect^d 
prior  or  subsequent  general  laws.  With- 
out conceding  that  the  ease  referred  to  is 
authority  for  the  proposition  that  the  char- 
ter of  Atlanta  was  noL  affected  1^  a  aub<e- 
quent  law, — which  proposition  will  be  dis- 
cussed in  another  part  of  this  opinion. — «'e 
must,  in  fairness,  accept  the  ruling  made 
in  that  case  as  sustaining  the  proT'Ositira 
that  a  prior  general  law  providing  for  tbs 
ahntement  of  nuisances  does  not  prevent  the 
legislature  from  subsequently  conferring 
such  power  on  the  municipal  authoritin  of 
R  city.  Tn  that  cane,  as  we  understand  the 
facts,  the  authorities  of  the  town  of  Montf- 
ziimn  wnight  to  abnte  as  a  nuisance  a  mill 
pond  from  which  was  operated  a  grist  mill. 
To  this  dttemnt  the  defense  was  interposed 
by  the  owner  that,  if  it  was  a  nuisance,  the 
same  could  not  be  abated  by  the  anthoritin 
of  the  town,  because  under  tlie  act  of  1833. 
referred  to  above,  the  ordinary  of  the  coun- 
ty alone  had  jurisdiction,  and  Uiat  the  affi- 
davit of  two  or  more  freeholders  was  a  con- 
dition precedent  to  the  right  of  the  ordi- 
nary to  stimmon  a  jury  and  adjudge  wheth- 
er the.mill  and  adjacent  water  were  in  fart 
a  nuisance.  This  court  ruled  that,  the  act 
incorporating  the  town  of  Mnntemma.  being 
subsequent  to  the  act  of  1833,  by  its  terms 
devested  the  jurisdiction  of  the  ordinair. 
and  vested  ttie  power  to  abate  nuisances 
within  its  limits  in  the  authorities  of  the 
town ;  and  that  under  the  charter  of  the  town 
the  municipal  authorities  had  full  power  to 
abate  a  nuisance  on  the  report  of  the  board 
of  health,  although  such  nuisance  consisted 
of  a  mill  and  machinery  run  by  water.  But 
bow  does  the  ruling  there  made  affect  the 
validity  of  the  act  of  1883  as  to  the  require- 
ment of  notice  to  the  parties  interested  of 
the  time  and  plaue  of  the  meeting  of  the  may- 
or and  council,  at  which  the  question  of  the 
existence  of  Uie  nuisance  is  ta  be  deter- 
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mined  T  The  only  change  in  this  general  law 
which  the  Minor  Caw,  7U  Ga.  Itil,  effected 
was  that  the  ordinary  was  deprived  of 
the  jurisdiction  which  the  ^neral  law  con- 
ferred on  that  officer  within  the  limits  of 
the  town  of  Montezuma.  It  only  enected  a 
substitution  of  one  governmental  agency  for 
anoilier,  leaving  the  act  of  IS'iZ  otherwise 
of  full  force  and  effect,  and  especially  that 
part  of  it  which  declares  that  reasonable 
notiue  shall  be  given  to  the  parties  inter- 
ested of  the  time  and  place  of  meeting  of 
Uie  mayor  and  aldermen.  No  change  in  this 
provision  was  caused  by  the  act  incorporat- 
ing tlie  town  of  Montezuma,  and  no  change 
was  elfected  in  this  provision,  as  we  think, 
by  the  act  creating  a  new  charter  for  the 
city  of  Atlanta,  it  was  a  summary  pro- 
ceeding to  abate  a  nuisance  when  done  by 
tne  oidinary  and  a  jury.  It  is  none  the 
less  a  summary  proceeding  when,  after  no- 
tice, tlie  nuisance  is  ordered  to  be  abated  by 
the  mnyor  or  board  of  health. 

Another  proposition  is  relied  on  by  the 
defendant  in  error  to  sustain  its  theory  of 
the  law  of  the  case,  to  wit,  that,  where  a 
■duty  is  imposcKl,  or  a  discretion  rested,  in 
a  person  or  body,  the  exercise  of  this  dis- 
cretion is  final.    The  proposition,  as  stated, 
i»  undoubtedly  sound;  but,  while  it  is  so, 
it  is  fundamental  law  that  the  perfonnance 
of  tile  duty,  and  the  exercise  of  thh  discre- 
tion, in  a  case  where  personal  liberty  or  pri- 
vate rights  are  involved,  cannot  legally  be 
had  in  the  absence  of  a  notice  to  the  person 
interpntfKl.  that  he  may  have  an  opportunity 
to  contest  the  facts  in  relation  to  which  auch 
person  or  body  is  to  exercise  its  discretion- 
aiy  power.    The  case  of  Ameriout  v.  Mitoh- 
elU  7P  Oa.  807,  5  S.  G.  201,  is  not  at  all  in 
oonflict  with  the  proposition  which  we  are 
endeavoring  to  sustain.   In  that  case  it  ap- 
pears that  the  municipal  authorities  were 
>teekin^  to  abate  as  a  nuisance  a  mill  pond 
-within  the  limits  of  the  city,  and  by  the  an- 
swer it  appears  that  there  was  a  judgment 
<>f  the  mayor  and  aldermen  condemning  the 
pond  as  a  nuisance.    A  bill  was  filed  seek- 
ing  to  enioin  the  authorities  from  proceed- 
ing to  destroy  the  dam  which  collected  the 
-water  in  the  pond,  on  the  ground  that  ft 
-waa  not  a  nuisance;  and  this  court  ruled 
t.hat,  under  the  charter  and  ordinances  of 
the  city,  the  mayor  and  council,  on  the  rec- 
ommendation of  the  board  of  health,  had 
full  power,  in  a  summary  manner,  to  abate 
nninanoes,  and  that  it  was  for  that  body  to 
determine  whether  it  was  a  nuisance  or  not. 
Tf  they  cnnie  to  the  conclusion  that  ft  was, 
tTicy  had  the  right  to  abate  it  in  a  summary 
manner.    No  point  was  made  by  the  owner 
of  the  mill  that  he  had  no  notice  of  the  pro- 
c^eedinifs  which  were  had  under  which  his 

J»roperty  was  declared  to  be  a  nuisance.  It 
s  erident,  however,  that  such  proceedings 
-were  had  from  the  fact  that  there  was  a 
Judgment  of  condemnation  by  the  mayor 
und  aldermen.  The  only  complaint  was  that 
t:.his  judgment  was  wrong.  The  effect  of 
f:  be  ruling  made  is  that  a  court  of  equity 
-will  not  interpose  to  enjoin  the  execution  of 
-ehe  judgment  rendered  on  tiie  ground  that 
^4  /.i.  R.  A. 


the  finding  was  wrong.  This  caue  does  not, 
in  our  judgment,  construe  the  section  of  our 
Code  requiring  notice  to  ttie  persona  inter- 
ested did'erently  from  the  view  which  we 
now  take  of  it.  In  Uunbar  r.  Augutia,  90 
Ga.  390,  17  S.  £.  907,  cited  by  counsel  t<xr 
defendant  in  error,  Chief  Justice  Bleekl^ 
said,  in  his  opinion  rendered  in  the  case, 
that  it  was  evident  that  the  board  of  health 
did  in  fact  consider  and  decide  that  the  com 
waa  dangerous  to  the  public  health,  and  that 
the  chief,  if  not  the  only,  reason  su^;^sted 
airainst  the  binding  force  of  Uiat  decision  is 
that  it  was  made  without  notice  to  the  own- 
ers of  the  property.  As  meeting  this  point 
fully  and  entirely,  this  eminent  jurist  said: 
"ilut,  according  to  the  authorities,  notice 
was  not  essential  except  for  the  purpose  of 
rendering  the  decision  conclusive;  the  nui- 
sance in  question,  if  one  at  all,  being  a  nui- 
sance at  common  law."  We  are  not  con- 
tending that  where  the  particular  tbii^  or 
the  act  sought  to  be  abated  is  made  a  nui- 
sance by  statute,  or  Is  characterized  aa  such 
by  the  common  law,  any  inquiry  or  notice 
is  necessary,  because  the  question  as  to 
whether  it  is  in  fact  a  nuisance  is  already 
determined;  but  when  the  act  or  thing  is 
not  made  so  by  the  common  or  statute  law, 
— as  in  this  case, — the  question  whether  it  is 
or  is  not  a  nuisance  Is  a  judicial  one,  to 
be  passed  upon  by  the  tribunal  having  pow- 
er to  abate  it,  after  notice  to  the  party  in- 
tei'ested.  The  case  of  Bavannah  v.  Mulli' 
pan.  96  Ga.  323,  29  L.  R.  A.  303,  22  8.  E. 
,tt21,  is  cited  on  this  point  by  the  defendant 
in  error  in  support  of  its  contention,  but  the 
ruling  made  in  that  c^e,  we  think  does  not 
require  a  different  construction  of  the  stat- 
ute proviiiing  for  notice  than  the  one  we 
have  given  to  it.  In  that  ease  Mulligan  in- 
stituted an  action  against  the  city  to  recov- 
er the  value  of  a  feather  bed,  pillows,  and  a 
mattress  destroyed  by  a  sanitary  inspector 
under  orders  of  its  health  officer.  This 
court  ruled  there  that,  unless  the  property 
destroyed  was  itself  a  nuisance  endangering 
the  public  health  or  safety,  it  was  wrongful- 
ly destroyed ;  but  that  if  it  did  so  endanger 
the  public  hralth.  it  might  be  destroyed  by 
the  authorities  lawfully,  and  without  pay- 
ing the  owner  its  value,  if  the  charter  of  the 
cit^  conferred  on  it  the  power  to  abate  such 
nuisances.  The  decision  referred  to  the 
provisions  incorporated  in  S  1456  of  the 
Political  Code,  aa  follows:  "Analogous  to 
the  right  of  eminent  domain  is  the  power 
from  necessity  vested  in  corporate  auth<n^- 
ties  of  cities,  towns,  and  oounties  to  inter- 
fere with,  and  sometimes  to  deetroy,  the  pri- 
vate property  of  the  citizen  for  the  public 
good,  such  as  the  destruction  of  houses  to 
prevent  the  extension  of  a  conflagration,  or 
the  taking  possession  of  buildings  to  prevent 
the  spreading  of  contagious  diseases."  By 
the  facts  of  the  case  it  was  shown  conclusive- 
ly, said  Chief  Justice  Simmons,  who  deliv- 
ered the  opinion,  "and  beyond  question,  that 
the  property  destroyed  was  in  fact  a  nui- 
sance endangering  the  puolic  health,  having 
been  used  as  bedding  by  a  person  who  Iwd 
scarlet  fever,  a  hi^y  contagious  disease; 

Digitized  by 


m 


and  the  major  and  aldermoi  of  the  city,  un* 
der  its  charter,  had  ample  authority  to 
almte  the  nuisance"  in  question.  It  may  be 
well  to  consider  at  Uiis  point  for  a  moment 
the  power  of  municipal  authorities  to  abate 
oertain  nuisances  without  any  proceedings 
whatever  except  to  order  th^  abatement. 
These  are,  we  think,  not  only  such  things  as 
are  by  the  law  declared  to  be  nuisances,  but 
also  those  which  are  indisputably  so  per  m. 
In  each  of  these  cases,  a  necessity  exists  to 
destroy  private  property  in  order  to  protect 
the  public.  Viciom  animals,  which  are  ac- 
customed to  attack  a  man,  are  nuisances, 
and  under  ootain  circumstaneee  may  be 
killed  without  any  proceedings  whatever, 
either  by  a  private  person  or  by  order  of  the 
municiiMl  authorities.  It  is  a  public  nui- 
sance for  one  who  is  infected  with  an  infec- 
tious or  contagious  disease  to  expose  him- 
self in  a  public  place.  To  take  a  horse  in- 
fected with  glanders  into  a  public  place  is 
such,  Mr.  Ttedeman,  in  his  work  on  Munie- 
ipat  Corporations,  (  120,  ciUng  ^er^«o»  t. 
Selma,  43  Ala.  398;  Ifolan  t.  Franklin,  4 
Yerg.  163;  North  Chicago  City  R.  Co.  v. 
Lake  View,  105  111.  207,  44  Am.  Kep.  788; 
ffor*  V.  Albany.  9  Wend.  571,  24  Am,  Dec. 

— declares  that,  where  the  property  or 
act  is  per  ae  a  nuisance,  the  power  of  the 
municipality  is  unquestioned,  though  its  ex- 
ercise may  involve  the  destruction  of  private 
wopertT.  In  his  work  on  Limitations  of 
Police  Power  ($  122 jr)  the  same  author  de> 
clares  that  in  oertain  cases  of  extreme  neces- 
sity the  private  individual  may,  without  the 
aid  of  the  government,  abate  or  remove  the 
nuisance  (referring  to  a  public  nuisance) ; 
in  other  casee  the  government,  through  its 
proper  department,  must  interfere,  in  the 
MuUigan  Case,  95  Ga.  323,  29  L.  R.  A.  303, 
22  8.  E.  021,  the  property  destroyed  was  a 
nuisance  per  ae,  which  threatened  the  health 
of  the  people  generally.  Being  a  nuisance 
per  9e,  there  was  no  necessity  for  any  in- 
quiry; hence  no  need  of  notice.  The  further 
cited  case  of  Morris  v.  Columbus,  102  Oa. 
7(tS.  42  L.  R.  A.  175,  30  S.  E.  850,  has,  we 
think,  but  little  application  to  the  point 
now  under  discussion.  Morris  questioned 
the  conntitutlonality  of  the  act  of  the  gen- 
eral assembly  which  had  conferred  upon  the 
city  of  Columbus  authority  to  require  vacci- 
nation, and  the  court  simply  ruled  that,  in 
the  exercise  of  the  police  power,  the  general 
assembly  may  confer  upon  the  authorities 
of  the  city  power  to  make  and  enforce  an 
ordinance  requiring  all  persons  within  the 
limits  of  the  corporatim  to  submit  to  vacci- 
nation, whenever  an  cpidonic  of  smallpox 
is  existing  or  may  be  reasonably  apprehend- 
ed. Toe  only  question  of  fact  which  could 
arise  in  that  case  was  wheth»  the  occasion 
for  the  enactment  of  such  an  ordinance  had 
arisen.  And  on  an  entirely  different  princi- 
ple from  ■  any  which  we  have  invoked  the 
municipal  government  must,  of  course,  be 
the  final  and  conclusive  arbiter  as  to  the  ex- 
istence of  such  conditions.  It  is  our  opin- 
ion that  the  provisions  of  our  Code  require, 
when  a  municipal  e(»rporation  is  seeking  to 
abate  a  nulsaae^  aueh  as  it  was  alleged  the 
ML.  R.  A. 


flow  of  the  Union  passei^er  station  was  in 
this  ease,  that  the  parties  into^ted  be  giv- 
en reasonable  notice  of  the  time  and  plaee 
of  hearing  at  which  the  faet  whether  the 
property  complained  of  is  or  is  not  a  uui- 
nance  shall  be  inquired  into  and  determined; 
that  without  such  notice,  and  a  Judgment 
on  the  facts  the  body  invested  with  power 
to  abate  the  nuisance,  it  is  unlawful  to  en- 
ter thereon,  and  remove  or  destroy  it  as  a 
nuisance.  If  the  thing,  as  we  have  said,  is 
declared  by  law  to  be  a  nuisance,  or  if  it 
is  unquestionably  a  nuisance, — such  as  a 
rabid  dw,  infected  clothing,  the  carcass  of  s  ; 
dead  anunal  on  a  private  lot)  the  presence 
of  a  smallpox  patient  aa  the  street,-^ 
may  be  abated  by  the  municipal  authorities 
at  once,  hy  order,  from  the  necessity  of  the  | 
case,  and  to  meet  an  emergwuT'  whidi  exists 
to  at  once  protect  the  hwlth  uid  Utob  of  the 
people. 

2.  We  now  proceed  to  the  consideration  of 
the  second  question  presented,  namely,  upon  | 
what  department  ox  the  municipal  govern-  | 
ment,  under  the  laws  of  this  state,  devolve* 
jurisdiction  to  abate  nuisances  in  a  city  hav- 
ing a  population  of  20,000  or  more?  The 
provisions  of  the  act  of  1833,  which  are  in- 
corporated in  S  4760  of  the  Civil  Code,  de-  i 
dare  that  any  nuissnce  which  tends  to  the  ! 
immediate  annoytince  of  the  citizens  in 
eral,  is  manifestly  injurious  to  the  public- 
health  and  safety,  or  tends  to  corrupt  the 
manners  and  morals  of  the  people,  may  b>> 
abated,  etc.  And  it  is  only  such  nuisanct' 
as  these  that  the  act  of  1833  refers  to  when, 
as  codified  in  |  4762,  it  declares  they  mar 
be  abated  by  order  of  the  mayor  or  aldei- 
iiien  when  th^  exist  in  incorporated  tows^. 
It  will  be  noted  that  a  nuisance  injurious  tn 
the  public  healUi  is  expressly  brought  with- 
in its  proririons,  and  that  to  this  clawi  oi 
nuisances  the  entire  act  refers,  indudin;;. 
as  we  have  previously  shown,  a  requiremen! 
that  reasonable  notice  shall  be  given  to  in- 
terested parties  of  the  meeting  of  the  mayor 
and  aldermen  to  pass  on  the  same  heUnv 
the  order  is  issued.  This  act  of  1833  ia  t 
public  law,  but,  as  seen  in  the  Minor 
Caee,  70  Qa.  191,  it  was  ruled  by  this  court 
that,  notwithstanding  it  waa  a  publie  lav 
in  fwce  in  1871,  the  provisions  in  the  disiter 
of  the  town  of  Mont^uma,  nassed  by  the 
legislature  in  that  year,  rendered  inappli- 
cable as  to  the  abatemrat  of  nuisances  in 
that  town  so  much  of  the  act  as  provided 
that,  wliere  the  nuisance  complained  of  wa« 
a  grist  mill,  it  should  be  abated  by  the  ordi- 
nary and  a  jury  of  the  county.  FtacUcall}'. 
this  la  the  effect  of  the  ruling  made  in  that 
case.  Other  than  to  the  town  OHt  Hontezn- 
ma,  and  other  towns  and  dties  in  whidi  it« 
operation  has  been  specially  suspMided  by 
charter  provisions,  this  act  remains  in  full 
force.  By  an  act  approved  December  4. 
188M,  the  general  assembly  amended  the 
charter  of  the  city  of  Atlanta,  and,  among 
other  particulars,  the  caption  of  the  act  re- 
cites that  it  is  "to  confer  upon  the  r«!ord- 
er's  or  mayor's  court  of  said  city  the  juris- 
diction now  devolving  uptm  the  mayor  and 
general  council  in  tm  trial  ud  abatement 
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of  certain  nuisances  as  provided  by  the  law 
of  the  state  as  contained  in"  certain  sections 
of  the  Code  of  Georgia.    The  amending  act 
declares  "that  the  jurisdiction  now  vested  in 
the  mayor  and  general  council  of  said  city 
under  and  Iv  the  laws  of  this  state  as  con- 
tained in  the  Code  of  .  .  .  1882  in  SS  4094 
to  4100,  inclnsive,  in  respect  to  the  trial  and 
abatement  of  nuisances,  as  set  forth  in  said 
Code  and  sections,  be,  and  the  same  is  here- 
by, devolved  upon  and  vested  in  the  record- 
er's or  mayor's  court  of  said  city.    "Said  re- 
corder's or  mayor's  court  shall  nave  the  same 
jurisdiction,  power,  and  duty  as  to  the  trial 
aad  abatement  of  said  nuisances  aathe  mayw 
and  general  council  of 'said  city  has  hereto- 
fore had.  and  said  mayor  and  general  council 
are  hereby  relieved  of  jurisdiction  and  duty 
to  try,  hear,  or  abate  such  nuisances,  pro- 
vided and  except  that  nothing  in  this  act 
contained  shall  devest  the  mayor  and  gener- 
al council  and  board  of  hesUK  of  said  city 
of  jurisdiction  as   to   nuisances  affecting 
health,  as  now  provided  by  law."   So  that 
this  aet,  1^  its  terms,  omferred  upon  the 
recorder's  or  major's  court  of  the  city  of 
Atlanta  all  the  jurisdiction  as  to  the  trial 
and  abatement  of  nuisances  contained  in  the 
act  of  1$.33  in  respect  thereto,  and  those 
which  were  conferred  on  the  authorities  of 
the  cit^  of  Atlanta  by  its  charter,  except  ju- 
rindiction  as  to  nuisances  affecting  health. 
It  will  here  be  noted  that  this  enactment 
was  subsequent  to  the   adoption  of  our 
present  Constitution,  which  declares  that 
"no  special  law  shall  be  enacted  in  any  case 
for  which  provision  has  been  made  by  an  ex- 
isting general  law."   The  act  of  1833  was, 
aa  we  have  seen,  a  general  law.    The  act  of 
1889  amending  the  charter  of  the  city  of  At- 
lanta was  a  special  law.   The  general  act 
provided  that  nuisances  in  a  town  or  city 
should  be  abated  by  the  mayor  snd  alder- 
men, etc    The  special  act  conferred  juris- 
diction to  abate  such  nuisances  (or  a  class 
of  them)  in  the  recorder's  or  mayor's  court. 
Tlie  apecial  act  recocmized  as  applicable  to 
the  city  of  Atlanta  the  provisions  of  the  act 
of  18A3.   Now,  admittine.  under  the  author- 
ity of  the  Minor  Case,  70  Ga.  191.  that  prior 
to  the  adoption  of  the  Constitution  of  1877 
the  gpnerai  asR(?mbly  could,  by  the  terms  of 
m  special  act,  vary  the  terms  of  a  general 
law  as  to  the  abatement  of  nuisances  in  a 
particular  city,  it  is  difllcult  to  perceive  how, 
under  the  provisions  of  the  Constitution, 
the  terms  of  a  general  law  could  be  thus 
varied  in  IH8f>.    As  illustrating  the  serious 
import  of  that  question,  attention  is  called 
to  the  case  of  Connor  v.  Rail,  89  Ga.  257, 
15  S.  E.  308.  -After  the  passage  of  this 
amendment  to  the  charter  in  1S80,  Hall 
filed   a   petition  in  the   recorder's  court 
asking  for  an  order  to  abate  an  alleged  nui- 
fwince  (a  fence  across  an  alley).    This  ap- 
plication  was  resisted,  and  a  plea  to  the  ju- 
risdiction of  the  recorder  was  filed.  After 
&n  adjudication  that  the  nuisance  existed, 
«nd  an  onler  \g  the  recorder  that  It  be  abat- 
edy  the  d^enwnt  sued  out  a  certiorari  to 
fche  superior  court,  alleging  that  the  Judg^ 
■nent  ms  contrary  to  the  law  and  the  en- 
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dence.  The  certiorari  was  overruled,  that 
judgment  was  excepted  to,  and  the  case 
brought  here.  This  court,  after  ruling  on 
a  point  not  material  to  be  considered  in  this 
connection,  ruled  that,  as  no  question  as  to 
the  jurisdiction  erf  the  recorder  was  raiscl,  it 
was  not  apparent  that  the  jud^of  tde  nupe- 
rior  court  erred  in  afiOrming  the  judgment  of 
the  recorder.  Subsequently  the  defendant  in 
that  judgment  filed  an  application  to  enjoin 
its  enforcement  on  the  ground  that  the  re- 
corder had  no  jurisdiction  to  try  the  same, 
and  that  the  judgment  rendered  by  him  was 
void.  The  allegation  of  a  want  of  jurisdic- 
tion in  the  recorder  rested  on  Uie  unconstitu- 
tionality of  this  act  of  1889.  because  it  was 
in  conflict  with  the  provision  of  the  Consti- 
tution to  whifih  we  have  just  referred,  and 
thereupon  the  plaintiff  proposed  to  show 
that  the  erection  of  the  fence  was  not  a  nui- 
sance. The  trial  judge  rejected  this  evi- 
dence, and  ruled  that  the  question  of  juris- 
diction was  settled  by  the  former  judgment, 
which  was  conclusive  of  every  question  that 
was  or  might  have  been  made,  and  dcoded  the 
application.  In  ruling  upon  the  correctness 
of  that  judgment  this  court  said  that,  when 
it  appeared  that  a  person  was  cited  before 
the  recorder's  court  to  show  cause  why  he 
should  not  abate  a  nuisance;  that  he  ap- 
peared, and  among  other  defenses  pleaded  to 
the  jurisdiction  of  the  court;  that  tiie  plea 
was  overruled,  and  the  case  tried  upon  its 
merits,  and  he  was  ordered  to  remove  the 
nuisance,  and  thereupon  took  the  case  to  th<- 
superior  coiirt  by  certiorari,  and  did  not  as- 
st^  error  upon  the  judgment  overruling  the 
plea  to  the  jurisdiction, — there  was  no  er- 
ror in  refusing  to  grant  such  person  an  in- 
junction to  prevent  the  city  marshal  from 
enforcing  the  judgment  by  removing  the  nui- 
sance. Connor  v.  Ball,  91  Ga.  62,  16  S.  1?. 
206.  It  would  thiis  seem  that  the  constitu- 
tionality of  this  amendment  to  the  charter 
of  Atlanta  was  at  least  doubted.  Subse- 
quently to  these  decisions  (the  latter  having 
been  rendered  October  31,  1892)  the  general 
assembly  passed  a  bill  which  was  approved 
December  12.  1802,  to  amend  the  provision 
of  the  Code  which,  as  part  of  the  act  of  1833. 
decliired  that,  if  the  nuisance  existed  in  a 
town  or  city,  it  might  be  abated  and  removed 
by  order  of  the  m&jQT,  etc.  This  amend- 
ment was  proposed  in  a  bill  introduced  by 
Mr.  King,  one  of  the  then  representatives 
of  the  county  of  Fulton.  Journal  House 
Rep.  1802,  p.  81,  and  which  afterwards  be- 
came a  general  law,  was  In  the  following 
words:  "But  if  the  nuisance  complained 
of  exists  in  a  dty  having  twenty  thousand 
population  or  more  the  police  court  of  such 
city,  whether  known  as  mayor's  or  recorder's 
court,  or  otherwise  designated,  shall  have 
jurisdiction  to  hear  and  determine  the  ques- 
tion of  the  existence  of  such  nuisance,  and 
if  found  to  exist,  to  order  its  abatement, 
which  order  shall  be  directed  to  and  exe- 
cuted by  the  sheriff  or  marshal  of  said  town 
or  city  or  their  deputy."  This  act  con- 
tained the  usual  clause  repealing  all 
laws  and  parts  of  laws  in  conflict  there- 
with.   So    that    tiie    general    law  of 

Digitized  by  GOOQ 


-304  OSOBOIA  SVPBSME  CODBT.  KaT, 

• 


1833,  which  provided  that  nuisances 
in  a  city  might  be  abated  by  the  may- 
or and  aldermen,  was  thus  amended  by  the 
act  of  1802,  BO  that,  if  the  nuiaance  existed 
in  a  city  having  a  minimum  population  of 
20,000,  the  juri^iction  to  abate  tne  nuisance 
should  be  exercised  by  the  police  court  of 
that  city;  and  not  only  so,  but  the  officer 
presiding  in  that  court  should  hear  and  de- 
termine the  question  of  ita  existence  before 
ordering  ita  alntement.  And  It  appeara 
that  such  change  iras  at  the  instance  of  the 
city  of  Atlanta  through  one  of  its  worthy 
and  able  representatives.  No  other  conclu- 
sion can  be  drawn  from  this  enactment  than 
that  all  the  power  conferred  on  the  city  of 
Atlanta  (including  its  board  of  health)  to 
abate  a  nuisance  manifestly  injurious  to  the 
public  health  was  taken  away  thereby,  and 
Jurisdiction  thereof  vested  in  the  mayor's  or 
recorder's  court  for  hearing  and  determining 
the  question  whether  such  nuisance  exists. 
It  must  be  understood,  however,  that  in  so 
ruling  those  things  which  arc  declared  cither 
by  the  common  or  statute  law  to  be  nuisan- 
ces, or  which  sre  nuissnces  per  ae,  and  from 
their  very  nature  are  indisputably  so,  are 
not  included  either  in  the  ruling  or  in  what 
has  been  said  in  the  way  of  argument.  As 
we  have  endeavored  to  snow  In  the  first  di- 
vision of  thi<j  opinion,  as  to  them  no  inquiry 
is  necessary,  because  they  have  been  so  pro- 
nounced, or  their  character  as  such  cannot 
be  denied.  In  opposition  to  the  view  which 
we  have  Just  taken  of  the  nature  of  the  act 
of  18f>3.  it  is  claimed  that  that  act  does  not 
operate  as  a  repeal  of  the  provisions  of  the 
charter  of  the  city  of  Atlanta  as  to  the 
abatement  of  nuisances,  and  it  is  urged  that 
repeals  by  inipHcation  are  not  favored.  We 
Miwent  to  the  correctness  of  the  latter  propo- 
sition, but.  while  not  favored,  the  repeal  of 
a  special  statute  or  particular  parts  there- 
of results  hy  operation  of  law  under  certain 
well-defined  rules.  Tf  this  act  repeala  tho 
charter  provisions  of  the  city  of  Atlanta, 
such  repeal  ia  by  implication;  and  just  here 
it  may  be  obsen'ed  thnt  the  teat  whether 
such  repeal  has  been  effected  ia  whether  it 
was  the  intention  of  the  eeneral  aaaembly 
that  such  should  be  its  effpct.  Concerning 
the  repeal  by  implication  of  a  general  law 
hy  the  enactment  of  another  general  law, 
Mr.  Sedgwick,  in  his  work  on  the  Construc- 
tion of-  Statutory  and  Constitutional  Law. 
2d  ed.  p.  104,  aays:  "It  is  equally  well  set- 
tled that  a  aubsiHiuent  statute,  which  is 
clearly  repugnant  to  a  prior  one.  necessari- 
ly repeala  the  former,  although  it  does  not 
do  so  in  terms;  and,  even  if  the  subsequent 
statnte  be  not  repugnant  in  all  its  provisions 
to  a  prior  one,  yet,  if  the  latter  statute  was 
f'learly  intended  to  prescribe  the  only  rule 
that  should  govern  in  the  case  provided  for, 
It  repeals  the  original  act."  Mr.  Suther- 
land, in  his  work  on  Statutory  Construction 
fp.  170),  says,  on  the  same  subject:  "An 
implied  repeal  results  from  some  enactment 
the  terms  and  necessary  operation  of  which 
<iannot  be  harmonized  with  the  terms  and 
necessarr  effect  of  an  early  act"  To  the 
ftame  effect,  see  aiao  Potter's  Dwarr.  Stat. 
54L.B.A. 


p.  154,  and  Endlich,  Interpretation  of  Stat- 
utes, p.  2S0,  with  which  rule  the  decisions 
of  this  court  are  in  harmony.  Oirardey  v. 
Dougherty,  18  Go.  2S2;  Erwin  v,  Moort,  lb 
Oa.  301 ;  Johnson  Southern  Uut.  Bldg.  4 
L.  Aato.  07  Ga.  022,  25  S,  E.  358.  Tlie  ex- 
act question,  however,  is  whether  the  repeal 
of  a  special  act  is  necessarily  effected  hy 
the  enactment  of  a  general  law  covering  the 
same  subject;  and  it  must  be  conceded  that, 
as  a  rule,  this  effect  is  brought  about  leu 
readi];jr  than  where  botn  the  repealed  and 
repeahng  statutes  are  in  the  form  of  genn- 
a1  laws.  Nevertheless,  it  rests  upon  the  intai- 
tion  of  the  lawmakers,  and  we  appre- 
hend that  the  rule  is  that,  when  a  gen- 
eral law  is  enacted,  making  certain  pro- 
visions in  relation  to  all  the  towns  ot 
this  state,  and  the  provisions  of  the  en- 
actment clearly  manifest  that  it  was  ilia 
purV>8e  of  the  lawmakers  to  establish  t 

S'ven  condition  in  alt  of  such  municipsl- 
iee,  that  the  terms  of  such  general  law  vill 
supersede  the  rights  and  powers  gi%*en  to  any 
particular  municipality  by  its  charter.  Cit- 
ing a  number  of  authorities  for  the  propor- 
tion, Judge  Dillon  in  1  Dill.  Mun.  Coip.  i 
35,  says:  "The  powers  conferred  upon  mu- 
nicipal corporations  may  at  any  time  be  al- 
tered or  repealed  by  the  levislatnre,  «ther 
hy  a  general  law  operating  upon  the  whole 
state. 'or,  in  the  absence  of  constitutional  re- 
striction, by  a  special  act."  Also,  upon  thf 
authority  of  a  number  of  later  esses  for  his 
text.  Mr,  Tiedeman.  in  his  treatise  on  th« 
law  of  Municipal  Corporations  (S  32),  it- 
clares:  "The  powers  and  privileges  con- 
ferred upon  a  municipal  corporation  by  act 
of  the  legislature  may  at  any  time  be  re- 
pealed or  amended  by  the  legislnture,  either 
by  a  general  law  applicable  to  all  municipiil 
coroorations  throughout  the  state,  or.  in  nh- 
sence  of  eonfititutional  ItmitatioTis,  by  a  «pe- 
oini  act  applying  to  the  particular  corpora- 
tion." It  was  ruled  by  the  supreme  conrt 
of  Pennsylvania  in  the  cose  of  ATtMserr 
Cnm.  2a  Pa.  126.  that  a  general  act  premrib- 
ing  the  mode  of  punishment  of  a  specifle  of- 
fense throughout  the  state  onerates  to  re- 
peal an  act  limited  to  a  sinrrle  county  pre- 
scribinz  Ihe  mode  of  punishment  for  the 
snme  offense  within  the  designated  counir. 
To  the  same  effect,  see  State  ew  rel.  Atly. 
Oen.  V.  Pearcy,  44  Mo.  159,  In  which  ciw 
the  repeal  seems  to  have  been  based  on  the 
proposition  that  by  the  enactment  of  a  tea- 
era!  law  it  was  the  manifest  purpose  of  the 
legislature  to  produce  uniformity.  A  num- 
ber of  anthorities  are  cited  in  note  1.  p.  214. 
hy  Mr.  Sutherland  (in  his  work  above  cited), 
to  support  what  he  declarps  to  be  the  dor- 
trine  in  such  cases,  which  the  text  statef 
as  follows:  "There  is  no  rule  of  law  whirh 
prohibits  the  repeal  of  a  special  act  by  x 
general  one,  nor  is  there  any  principle  for- 
bidding such  repeal  without  the  use  of 
words  declarative  of  that  intent.  The  ques- 
tion is  always  one  of  intention,  and  the  par- 
pose  to  abrogate  the  particular  enactment 
by  a  later  general  statute  is  sufficiently  mas- 
ifcsted  when  the  provisions  of  both  cannot 
sUnd  together."    [|  16»,  p.  8I3.J    In  thf 
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<  ase  of  Pausoh  v.  Guerrard,  67  Ga.  319,  this 
<i)urt  sceniB  to  have  recojfnized  the  rule  above 
annuunoed  as  law  in  this  state  when  it  ruled 
that  "while,  ordinarily,  a  general  law  does 
iioL  repeal  a  prior  local  law,  unless  the  lat- 
ter be  specially  named  or  necessarily  em- 
liniced  in  the  terms  used,  yet  where  it  is  ap- 
parent from  the  act  itwlf  and  the  Consti- 
tution of  the  state  that  it  was  intended  to 
t'inbrace  the  local  law,  the  latter  will  be 
Iield  to  be  modified  or  repealed  thereby." 
Tttit,  a!i  beinf?  conclusive,  on  principle,  of  the 
question  under  consideration,  the  case  of 
Oroimtt  V.  Mason,  101  Oa.  246,  28  S.  E.  8!)1, 
is  directly  in  point.     A  general  act  of  this 
otate  provides  that  after  its  passage  alder- 
men  of  towns  and  cities  of  this  state,  except 
in  towns  and  cities  of  lees  than  2,000  inhabi* 
tants,  shall  be  incompetent  to  hold  any  oth- 
<T  municipal  office  during  the  term  for  which 
they  are  chosen.    In  the  case  just  cited  the 
defendant  in  error  resided  in  Brunswiclc.  lie 
woM,  in  December,  189S,  elected  an  alderman 
of  that  aly  for  a  term  of  two  yean.  Dur- 
ing bis  term  ho  was  elected  mayor.   Hie  ell- 
^'ibility  to  tiiis  office  was  questioned,  and  he 
replied  that  under  the  terms  of  the  charter 
of  Brunswick,  granted  prior  to  the  enact- 
ment of  the  general  law,  he  was  eligible  to 
lie  elected  mayor  while  holding  the  office  of 
ftlderman.    It  was  said  in  the  opinion  in 
t  hat  case  that,  as  the  act  bears  uniformly  up* 
on  nil  tovnis  and  dties  throughout  the  state 
whirh  are  included  and  come  in  the  class 
-onnceming  -which  the  legislation  is  had,  the 
Tnw  was  a  general  one,  and  that  the  conten- 
tion that  a  special  act  which  declared  what 
persons  were  eligible  to  the  office  of  mayor 
of  the  city  of  Brunswick  was  not  modifted 
hy  the  general  act  was  unsound ;  that  it  was 
the  le^slative  act  which  created  the  munici- 
pal   corporation  of  Brunswick,  and  pre- 
••cribed  the  manner  in  which  the  offices  of  the 
■"orporation  should  be  filled.    Having  done 
to.  it  remained  in  the  power  of  the  It^sla- 
'iii'o  to  change  that  method  at  will.  And 
v<'  know  of  no  reason  why  this  cannot  be  le- 
ritiinatelv  done  1^  a  general  stetnte  declar- 
nfr  and  flxine  the  polity  of  the  state  in  all 
•if  ien  and  towns  of  a  certain  class.    It  is  not 
»*>M*«ible  that  the  terms  of  the  general  act  of 
in  relation  to  the  abatemcrtt  of  nuisnn- 
e«  in  the  city  of  Atlanta  and  the  provision 
f  tlie  charter  of  the  city  of  Atlanta  in  re- 
pe<*t  thereto  can  be  construed  so  as  to  stand 
nfj*'ther.    The  charter  confers  the  power  to 
Itnte  on  the  mayor  and  general  council  and 
li<>   board  of  hotlUi.    The  general  statute, 
ofnre  it  was  amended,  conferred  it  on  the 
luyor  and  aldermen,  and  there  was  little 
itTerence  in  the  provisions  of  the  general 
tntute  and  the  charter  in  this  regard.  The 
iiK^ndatory  act  of  1892  left  the  power  to 
Ui>te  nuisances  in  the  towns  and  cities  of 
lis  state,  where  the  general  set  of  1833  had 
Ijioed  it,  except  as  to  those  citiee  which 
■  x'e   a  population  of  20,000  or  more,  to 
hi<*b  latter  class  Atlanta  belongs;  and  as 
.  t  Iiese  the  power  to  abate  nuisances  is  vest- 
1  t  n  the  police  court.    The  jurisdiction  thus 
•  n-fc^rrfid  nrnst  be  exclusive,  otherwise  the 
ttcTal  act  would  have  to  be  construed  as 
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applying  to  some  of  the  cities  of  the  class 
named,  and  not  to  others.  Being  a  general 
law,  it  must  have  ^neral  application  to  all 
cities  coming  within  the  class.  That  such 
was  the  intention  of  the  lawmakers  is  mani- 
fest, not  only  because  it  was  expressly  made 
general  by  its  terms,  but  In  words  it  de- 
clares that  all  laws  in  conflict  with  its  pro- 
visions are  repealed.  It  must  therefore  be 
held,  as  a  matter  of  law,  that  the  power  to 
abate  nuisances  of  the  kind  in  question  Is 
vested  in  the  recorder  s  court  of  the  city  of 
Atlanta,  and  that  at  the  time  the  board  of 
health  undertook  to  remove  the  floor  of  the 
Union  passenger  station  in  Atlanta  because 
it  was  alleged  to  be  a  public  nuisance  it  had 
no  authority  to  do  so;  and,  inasmuch  as  it 
is  not  only  alleged,  but  shown,  that  the  dam- 
ages which  would  have  been  sustained  by 

RlaintiiTs  in  error  would  have  been  irrepara- 
le  in  their  nature  if  the  removal  of  the 
floor  was  continued,  the  trespass  thus  being 
committed  should  have  been  enjoined,  and 
the  judgment  refuamg  the  applioation  is  re- 
veraed. 

All  the  Justices  concur. 


Julius  H.  ALEXANDER  tt  al.,  Plffa.  In 

Err., 

V. 

ATLANTA  ft  WEST  POINT  RAILROAD 
COMPANY  et  of. 

(118  Ga.  198.) 

*Miaoritr  stocl[hoId«ra  of  «  eorporA- 
tlon,  wbo,  b7  flllns  an  equitable  petition 
against  it  and  Its  oiflcers,  succeeded  ta  en- 
joining !t  and  tbem  from  dolnjc  ultra  vU-et 
acts  wlilch  would  have  required  the  ezpendi- 
tare  of  money  beloaglng  to  It,  were  not  en- 
titled to  a  Judgment  for  their  attorney's  teee 
against  tbe  corporation,  when  tbere  was,  as 
a  result  of  tbe  litigation,  neltber  a  recovery 
of  property  for  the  corporation,  nor  adminis- 
tration or  distribution  by  the  court  of  any 
fund  brought  into  its  bauds  for  this  purpose, 
and  when  the  corporation 'itself  repudiated 
the  effort  of  the  plaintiffs  to  thus  protect  Ita 
Interests,  and.  In  defmss  to  tbelr  petition, 
stood  squarely  upon  tbe  proposition  that  the 
acts  in  question  were  not  iilfrti  vitM,  but  an- 
tborlzed  by  its  cbarter. 

(April  84.  1901.) 

EUROR  to  the  Superior  C!ourt  for  Fulton 
County  to  review  a  judgment  in  ^vor 
of  defendante  in  an  action  brought  to  recov- 
er attorn^'s  fees  altered  to  have  been  ex- 
pended in  preventing  illegal  action  on  tba 
part  of  defendants.  Affirmed. 

The  facte  are  stated  in  the  opinion. 

•ITeadnote  by  Fish,  J. 


NoTi. — As  to  allowing  attorney's  fees  oat  of 
corporate  funds  to  minority  stockholders  wbo 
have  saccesBfutly  maintained  a  suit  to  recover 
corporate  property  wrongfully  conveyed  by  the 
corporate  olBcers,  pse.  In  this  series.  Grant  t. 
Lookout  Ifonntaln  Co.  (Tenn.)  27  L.  B.  A.  98. 
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Mr.  HeiUT  A.  AlexsndeVt  for  plaintiffB 
in  error : 

Trustees  are  entitled  to  be  paid  out  of 
the  trust  property  all  expensea  that  are  nec- 
essary for  its  aecurity,  protection,  or  preser- 
vation. 

2  Pom.  Eq.  Jur.  |  1085;  Lewin,  Tr.  p. 
557:  Perry,  Tr.  |  910. 

OMcers  of  a  corporation  occupy  a  fidu- 
ciary relation,  and,  while  not  actual  trus- 
tees, are  trustees  sub  modo,  and  are  gov- 
erned by  the  same  rules  as  actual  trustees. 

3  I'om.  E(].  Jut.  1  1088;  1  Morawetz, 
Priv.  Corp.  g  237. 

It  is  the  essential  and  fundamental  duty 
of  the  oMcera  of  a  corporation  to  see  that 
its  operations  are  kept  within  the  powers 
conferred  by  its  charter.  Whenever  the  offi- 
cers undertake  to  embark  the  corporation 
on  enterpriBCa  which  are  beyond  the  powers 
conferred  ujion  it  by  charter,  the  lepjal  ef- 
fect of  such  action  is  the  virtual  abdication 
of  their  offices,  and,  as  to  such  proceedings, 
they  cease  to  represent  the  corporation. 
Stockholders  who  come  forward  at  such  a 
crisis  and  undertake  to  prevent  the  corpo- 
ration from  entering  on  such  illegal  course 
virtually  become  themselves,  to  that  extent, 
clothed  with  the  official  character  which  the 
unfaithful  officers  have,  by  their  misconduct, 
renounced,  and  become  themselves  the  repre- 
sentatives of  all  the  stockholders.  The  ex- 
penses incurred  by  them  in  such  character 
should  not  be  put  upon  them  alone,  but  up- 
on all  ratably,  and  be  paid  by  the  corpora- 
tion. 

2  SMIing,  Priv.  Corp.  S  64.3;  2  Cook, 
Corp.  9  748;  1  Morawetz,  Priv.  Corp.  5  271; 
Grant  v.  Lookout  Mountain  Co.  03  Tenn. 
601,  27  L.  R.  A.  98,  28  8.  W.  90;  Meeker  V. 
Winthrop  Iron  Co.  17  Fed.  48;  Decatur 
Mineral  hand  Co.  v.  Palm,  113  Ala.  531,  21 
So.  315;  Fnx  v.  Hale  <£  "N.  Silver  Min.  Co. 
108  Cal.  475.  41  Pac.  328:  Kemaffhan  v, 
Williams,  L.  R.  6  Eq.  228;  Chetwood  v.  Cali- 
fornia Nat.  Bank,  113  Cal.  649,  45  Pao.  854; 
Dnvit>  V.  demmell,  73  Md.  630,  21  Atl.  712; 
Florida  Internal  Tmprov.  Fund  v.  Orren- 
ouqh,  105  IT.  8.  527.  26  L.  ed.  1157;  Central 
R.  cf  Hkg.  Co.  V.  Pettun,  113  U.  S.  116.  28  L. 
ed.  915,  5  Sup.  Ct.  Rep.  387;  Woodruif  v. 
Vtnc  Ynrk.  h.  E.  i  W.  R.  Co.  129  N.  Y.  27. 
29  N.  E.  251 ;  Crumlish  v.  Bhenandoah  Yal- 
ley  R.  Co.  40  W.  Va.  627,  22  S.  E.  90. 

That  the  officers  are  backed  and  supported 
in  their  illes^al  proceedings  by  a  majority  of 
the  stockholders  does  not  alter  the  rule  that 
such  expenses  should  be  borne  by  the  com- 
pany. 

Cheney  V.  Sclman,  71  Oa.  384;  Oueaa  v. 
Stone  Mountain  Granite  d  R.  Co.  72  Ga. 
320. 

That  the  minority  stockholders  simply  se- 
cured an  injunction,  and  did  not  have  a  re- 
ceiver appointed,  nor  bring  a  fund  into 
court,  is  immaterial  on  the  question  of  their 
right  to  the  payment  of  their  expenses  by 
the  corporation. 

The  stockholders  of  a  corporation  having 
entered,  the  one  with  the  other,  into  a  sol- 
emn compact  embodied  in  the  charter,  can- 
not plead  or  otherwise  take  advantage  of 
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their  own  wrong  fn  attempting  to  rii 
that  compact,  and  are  estopped  to  a 
that  litigation  seeing  to  prmot  { 
breach  of  faith  was  not  to  their  beiwfil 

The  company  is  made  a  party  defeoc 
not  because  it  is  really  such,  but  beciu? 
own  rights  are  primarily  involved,  is 
order  that  it  may  itself  receive  the  bei 
and  avails  of  the  litigation. 

Pom.  Eq.  Jur.  g  1095;  1  Morawett, 
Corp.  S  256;  Grant  v.  Lookout  Um 
Co.  93  Tenn.  691,  27  L.  R.  A.  98,  28  f 
90;  Wallace  v.  Lincoln  Bav.  Bank,  RS' 
634.  15  8.  W.  448 ;  Deaderick  Wit* 
Baxt.  131;  Howe  v.  Barney,  45  Fed. 
Robin/ton  v.  Smith,  3  Paige,  222.  2* 
Dee.  212;  Brinckerhoff  v.  Bontiricfc,  f 
Y.  62;  Kvans  v.  Brandon,  53  Tex.  56; 
V.  Curtis,  26  Conn.  456:  Smith  v.  Pot 
Affe.  415,  03  Am.  Dec.  672;  Carter  t. 
Plate  Glass  Co.  85  Ind.  180;  Detringj 
dicarics,  96  U.  S.  193,  24  L.  ed.  654;  D' 
Mineral  Land  Co.  v.  Palm,  113  Ala.  K 
So.  315. 

Mpasrs.  N.  J.  Hammond,  T.  A  I 
mond,  and  Lawtou  ft  Chuuiiaeliax 

for  plaintiffs  in  error. 

Messrs.  King  ft  Spanldlae.  for  di 

ant  in  error  Louisville  St  Nashville 
Company. 

Tf  power  exists  to  do  any  of  the  irt; 
plained  of.  then  a  majority  of  the 
holders  and  board  of  directors  can  a 
such  power,  and  the  minority  have  no 
to  complain.  A  court  will  not  cnntr 
majority  in  the  exercise  of  rightful  | 
even  though  it  may  difTcr  aa  to  the 
ability  of  such  exercise. 

2  Cook,  Stock  k  Stockholders  ^ 
684;  O'flcaby  v.  Attrill,  105  U.  S.  605. 
ed.  1186. 

The  Atlanta  &  West  Point  Railmd 
pany  had  full  authority,  by  action 
majority  of  its  stockholders,  to  a«e 
provtsioDB  of  the  general  railroad  Uw 
amendment  to  its  charter,  and  audi 
binding  on  the  min(»nty. 

yorth^n  Bank  v.  Stone,  88  Fed.  ' 
Beach,  Priv.  Corp.  8  780;  Pope  v.  Lah- 
ty,  61  Fed.  769;  "Nugent  v.  Putnam  C 
19  Wall.  24 r,  22  L.  ed.  83;  J 
Ttrp.  V.  Cambria  Iron  Co.  105  U.  S. 
L.  ed.  1024. 

If  the  general  railroad  law,  bo  fu 
would  materially  amend  the  cfaartcr. 
binding  on  the  dissentients,  the  charts 
amendable,  the  act  of  amendment 
void  as  would  be  an  amendment  in  t! 
of  an  irrepealable  charter,  but  is  sim] 
binding  upon  dissentients,  so  far  as  n; 
and  fundamental,  so  long  as  thej  c 
It  is  binding  fully,  so  far  as  not  a  a 
and  fundamental  alteration. 

Snook  V.  Georgia  Improv.  Co.  83  * 
9  S.  E.  1104. 

Where  proper  corporate  action  is  r 
in  order  to  set  in  motion  the  act  of  ■ 
party,  unless  the  statute  preaeribrs 
wise  a  majority  vote  is  such  proper 
rate  action. 

Code,  g  1867;  1  Cook,  Stodc  ft  Bt« 
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■n,  3d  ed.  B  607  j  1  IformwaU,  ^t.  Corp.  Sd 
•d.  {  474. 

lieaars.  Daney*  Brewater,  Sc  Ho««U« 
Joseph  B.  OnauHiiiK.  and  Bryam  Onm- 

vlns.  for  Atlanta  A.  West  Point  R.  Co. 

Evei^  man  is  to  pay  his  own  lawyer; 
every  litigant  pays  bis  own  counsel. 

Hall  V.  Vason,  66  Ga.  267. 

To  justify  a  court  in  anpropriating  the 
funds  of  one  person  to  th«  payment  of  the 
fees  of  another,  the  part^  ammiing  the  cot- 
rectneas  of  the  propoeition  ought  to  be  re- 
quired to  show  by  uncontrovertible  author- 
ity the  power  of  tfae  court  to  do  so. 

Lotcry  Bkg.  Co.  v.  Atlanta  Piano  Co.  OS 
Ga.  150.  22  8.  E.  42. 

This  suit  was  brought  m  the  right  of  com- 
plainants, and  not  in  the  right  of  the  cor- 
poration. The  real  defendant  is  the  corpo- 
ration. 

The  corporation  is  not  liable  for  the  fees 
of  the  stockholders'  counsel. 

Hubbard  v.  Camperdoum  Mills,  25  S.  C. 
40C.  1  S.  E.  5;  Band  v.  Savannah  <£  C.  R.  Co. 
21  S.  C.  162;  S  Thomp.  Corp.  fi  7054;  Ft- 
nance  Co.  v.  Chorleaton,  O.  A  C.  R.  Go.  62 
Fed.  678;  Bound  v.  South  Carolina  R.  Co. 
51  Fed.  5R;  Attdernon  y.  Fidelity  A  Deposit 
Co.  100  Ga.  742.  28  S.  E.  463 ;  Miltiken  v. 
Bteiner,  66  Ga.  257;  Loxcry  Bkg.  Co.  v.  At- 
lanta Piano  Co.  05  Ga.  150,  22  S.  E.  42; 
Waters  v.  Greenway  Bros.  17  Ga.  592;  Mit- 
chell y.  Atkins,  71  Ga.  680;  Atty.  Gen.  T. 
J/orth  Amerioa  L.  Ins.  Co.  91  N.  Y.  57,  43 
Am.  Rep.  646;  Woodruff  t.  Tfew  York,  L. 
E.  A  W.  R.  Co.  129  N.  Y.  27.  20  N.  E.  261. 

Flak,  J.,  delWered  the  opinion  of  the 

court: 

Id  1808  the  stockholders  of  the  Atlanta  ft 
West  Point  Railroad  Company,  in  annual 
meeting  aseembled,  passed,  by  a  majority 
vote  of  the  stockholders  of  the  company,  a 
resolution  that  the  company  should  at  once 
apply  to  the  secretary  of  state  for  an  amend- 
nient  to  its  charter  granting  to  it  all  the 
powers  and  privileges  contained  in  the  gen- 
eral law  of  the  state  for  the  incorporation 
of  railroad  companies.    An  application  in 
the  name  of  the  company  for  the  amend- 
ment was  then  made  to.  and  granted  by,  the 
secretary  of  state.    The  railroad  company 
then  undertook  and  began  to  construct  just 
oiitefde  of  the  corporate  limits  of  the  city 
of  Atlanta  a  belt  railroad,  about  6  miles 
long,  extending  from  a  point  on  its  main 
line  to  a  point  on  the  Georgia  railroad.  The 
Central  of  Georgia  Railway  Company  and 
certain  other  minority  stockholders  of  the 
.Atlanta  ft  West  Point  Railroad  Company 
brought  an  equitable  petition  against  the 
latter  oranpany  and  other  defendants  to  pre- 
v-e^iit  the  eonatmction  of  this  belt  line.  The 
auperior  court  refused  to  grant  the  Injune- 
bion,  and  the  plaintiffs  brought  the  ease  to 
tYiia  court,  where  the  judgment  of  the  lower 
roiirt  was  reversed  solely  upon  the  ground 
•A\a,t  the  amendment  sought  to  be  made  to 
charter  was  void,  because  it  was  of  such 
L   vital  and  radical  character  that  it  could 
tot  be  ingrafted  thereon  without  the  con- 
.«>ni  of  all  the  stockholders  of  the  company, 
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and  without  tfa«  amendmoit  th«  oompany 
had  no  power  to  construct  this  belt  road. 
Alexander  v.  Atlanta  d  W.  P.  R.  Co.  108 
151,  33  S.  E.  866,  where,  in  the  opinion 
of  the  court,  will  be  found  a  fuller  state- 
ment of  the  case  and  the  contentions  of  the 
parties  thereto.  After  the  judgment  of  this 
court  had  been  made  the  judgment  of  the 
court  below,  and  before  a  final  decree  in  the 
case,  the  plaintiffs  filed  an  amendment  to 
their  ^ition^  in  which  they  alleged  that 
by  their  action  in  obtaining  the  injunction 
they  had  saved  and  preserved  for  the  benefit 
of  the  Atlanta  ft  West  Point  Railroad  Com- 
pany a  large  amount  of  money  which  would 
otherwise  nave  been  dissipated,  and  had 
caused  to  be  returned  to  the  treasury  of  the 
company  the  money  which  had  been  illegal- 
ly expended,  and  that  the  benefits  of  their 
action  had  accrued  to  the  corporation  and 
all  of  its  stockholders,  including  those  who 
were  defendants,  and  that,  as  a  matter  of 
law  and  equity,  the  corporation  was  bound 
and  should  be  compelled  by  a  decree  of  the 
court,  to  pay  all  their  costs  and  expenses, 
and  all  reasonable  attorney's  fees  earned  by 
their  counsel.  They  prayed  that  the  court 
would  ascertain  and  determire  the  amount 
of  said  coetfi  and  expenses,  and  the  reasona- 
ble attorney's  fees  earned  in  the  cause,  and 
that  the  defendant  corporation  be  decreed 
to  pay  the  same.  The  attorneys  for  the 
plaintiffs  joined  in  the  application  in  refer- 
ence to  the  payment  of  the  counsel  fees,  and 
prayed  that  the  Atlanta  ft  West  Point  Rail- 
road Company  should  be  required,  by  the  de- 
cree of  the  court,  to  pay  to  thMn  reasonable 
attornCT's  fees  for  their  services  in  the  case, 
alleging  that  such  services  were  reaaonahlr 
worth  the  sum  of  $17,500.  The  amendment 
was  demurred  to,  and  the  court  siistaincd  the 
demurrer  and  ordered  the  amendment  to  Im> 
stricken,  to  which  ruling  the  plaintifTs  ex- 
cepted. The  question  for  ub  to  determine  is 
whether  or  not  the  court  enM  In  sustaining 
this  demurrer. 

Asa  frenepel  rule,  only  the  court  costs  are 
chargeable  to  the  losing  party,  and  counsel 
fees  and  other  expenses  of  litigation  con- 
tracted for  or  incurred  by  the  siiowssful 
suitor  cannot  be  included  in  the  judgment. 
Kvery  litigant  must  pay  his  own  counsel. 
To  this  rule  there  are  certain  statutory  ex- 
ceptions, none  of  which  are  involved  in  this 
case.  There  are  also  cases  where  a  fund 
has  been  brought  into  court  for  distribution, 
or  property  has  been  brought  under  the 
court's  control,  as  the  result  of  the  litiga- 
tion instituted  and  carried  on  by  the  plain- 
tiff in  behalf  of  himself  and  others,  who  have 
a  common  interest  which  is  represented  by 
him,  in  which  the  court  will  order  that  the 
necessary  expenses  of  litigation  and  counsel 
fees  which  he  has  incurred  shall  be  paid  out 
of  the  fund  which  has  been  brought  intc 
court  for  distribution,  or  out  of  property 
which  has  been  brought  under  the  court's 
control,  as  the  result  of  the  plaintiff's  dili- 
gence. So,  a  trustee,  being  the  legal  repre- 
sentative of  those  interested  in  the  trust 
fund,  is  usually  allowed  out  of  the  fund  nec- 
essary and  reasonable  expenses,  including 
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counsel  fees,  incurred  in  the  proper  manage- 
ment, protection,  and  preBervatioo  of  the 
fund.  PlaintifTs  in  error  hare  cited  authori- 
ties which  sustain  this  laat  proposition,  but 
we  fail  to  see  the  relerancy  of  the  same  in 
the  present  case.  A  corporation  may  be  re- 
garded as  a  trustee  for  all  of  its  stockhold- 
ers, and  the  directors  have  been  considered 
as  quasi  trustees  for  the  corporation  and 
their  fellow  shareholders;  but  a  stockholder, 
as  such,  is  trustee  for  no  one.  In  Hubbard 
V.  Caviperdotm  Mills,  25  S.  C.  496,  1  S.  E- 
5,  where  the  supreme  court  of  South  Caro- 
lina held  that  "the  attorneys  of  a  minority 
of  the  stockholders  of  an  insolvent  corpora- 
tion, who  have  filed  a  bill  for  injunction,  re- 
ceiver, and  sale,  charging  fraud  and  confed- 
eracy on  the  part  of  the  defendants,  are  not 
entitled  to  have  their  fees  allowed  out  of  tfae 
proceeds  of  sale  made  by  the  receiver  ap- 
pointed under  the  bill,"  Mclver,  J.,  saia: 
^'It  has  been  argued  here  that  the  plaintiffs 
^werein  law  and  in  fact,  trustees,'  and  that 
having,  in  that  capacity,  brought  this  action, 
their  expenses  in  so  doing,  including  the 
fees  of  their  counsel,  are  properly  chargeable 
nn  the  assets  of  the  corporation  constituting 
the  trust  fund.  We  ao  not  question  the 
proposition  that  a  trustee  is  entitled  to  re- 
imbursement out  of  the  trust  fund  for  all 
expenses  properly  incurred  in  preserving  or 
]>rotccting  that  fund.  But  we  are  unable 
to  understand  how  these  plaintiffs  can.  in 
any  sense,  be  regarded  as  trustees.  They 
were  simply  stockholdws  in  a  corporation, 
holding  only  a  minority  of  the  stock ;  two  of 
them  being  also  creditors  to  comparative- 
ly small  amount.  Being  in  the  minority, 
they  could  not  control,  and  therefore  would 
not  be  responsible  for,  the  management  of 
the  affairs  of  the  corporation.  They  cer- 
tainly cannot  be  regarded  as  trustees  for  the 
other  stockholders,  and,  as  to  the  creditors, 
they  simply  stood  in  the  relation  of  debtors 
tu  the  extent  of  their  interest  in  the  oorpo- 
i-ation."  In  Hand  v.  Savannah  rf  C.  R.  Co. 
1\  S.  C.  162,  where  the  queatlpn  presented 
was,  who  were  entitled  to  fees  and  costs  out 
of  11  fund  in  court,  Simpson,  Ch.  J.,  In  the 
raurse  of  an  able  opinion,  in  which  he  ex- 
plains at  length  the  governing  principle  In 
Hueh  cases,  says;  ''The  underlying  princi- 
ple in  all  these  cases,  where  one  has  been 
allowed  compensation  out  of  a  common  fund 
belonging  to  others,  for  expenses  incurred 
and  services  rendered  in  behalf  of  the  com- 
mon interest,  is  the  principle  of  representa- 
tion or  ageni^.  Where  such  compensation 
has  been  allowed,  the  party  claiming  has 
been  in  some  way  the  recognized  and  author- 
itstive  representative  of  the  whole,  and 
therefore  authorized  to  contract  for  the 
whole."  Again,  he  gives  the  true  principle 
in  the  following  words,  which  have  been 
quoted,  and  the  principle  approved  and  fol- 
lowed, by  the  supreme  court  of  South  Caro- 
lina in  several  subsequent  cases:  "Xo  one 
can  legally  claim  compensation  for  volun- 
tary services  to  anotho-,  however  beneficial 
they  may  be,  nor  for  incidental  benefits  and 
ndvnntnges  to  one,  flowing  to  him  on  account 
.  f  fi'-rvit-os  rendered  to  another,  by  whom  he 
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may   have   beeii   employed.    Before  1^1  I 
charge  can  be  sustained,  there  must  be  a  j 
contract  of  employmrat,  ^ther  expressly 
made  or  superinduced  by  the  law  upon  the 
facts."    Thompson,  in  his  valuable  work  on 
CcH-porations,  vol.  6,  |  7066,  p.  5586,  refer- 
ring to  the  quotation  last  above  giveo,  whieh  i 
he  had  quoted  in  the  preceding  section  of 
the  work,  says:    "The  uiie  principle  is  that 
expounded  by  the  supreme  court  of  SonUi 
Carolina  in  the  quotation  given  in  the  pre- 
ceding section  and  in  other  subsequent  de- 
cisions,— ^that  it  is  only  where  one  party  is, 
under  the  principles  of  equity,  entitled  to 

riroceed  for  the  benefit  of  ul  mio  stand  in  a  I 
ike  situatitm  with  him,  and  oonsequently 
where  the  counsel  whom  he  employ  stands, 
in  a  sense,  as  representing  all,  that  coumel 
are  entitled  to  have  their  fees  paid  out  of 
the  common  fund  which  they  have  recovered 
for  the  braefit  of  all."  We  agree  with  the 
South  Carolina  court  and  the  learned  au-  I 
thor  in  holding  that  this  is  the  true  prin-  ' 
ciple  which  should  be  applied  in  such  cam. 
In  the  case  under  consideration  the  plaintiff* 
have  broucht  no  fund  into  court  for  distribu- 
tion, nor  nave  they  brought  any  property 
whatever  under  the  control  of  the  court, 
llie  court  has  nothing  within  its  grasp  to  . 
dispose  of  which  furnishes  it  the  opportuni-  | 
ty  and  impoees  umm  it  the  duty  of  reeogniE- 
inir  and  Riving  effect  to  substantial  equititt 
and  existing  rights.  There  are  no  assets  in 
its  hands  for  administration  and  diRtribn- 
tion.  Though  we  have  examined  numerow 
cases,  we  have  yet  to  find  one  where,  in  the 
absence  of  statutory  provisions  applicable  to 
the  facts  of  the  case,  it  has  been  held  that 
a  court  has  the  power  to  relieve  one  party, 
either  in  whole  or  in  part,  of  the  burden  of 
paying  his  own  counsel,  putting  that  bur- 
den upon  another,  when  no  property  hm 
been  brought  under  the  control  of  the  comt. 
and  no  fund  has  been  brought  into  court  for 
distribution. 

AVhat  is  the  equity  that  the  plaintiffs  set 
up.  and  upon  which  they  rely?  It  is  not 
that  they  have  brought  into  court  snmethinf; 
to  be  administered  and  distributed,  and  that 
another  standing  in  like  situation  as  them- 
selves should  not  avail  himself  of  the  fruits 
of  their  diligence  without  bearing  his  share 
of  the  necessary  expenses  which  they  have 
incurred;  but  they  allege  that,  by  the  snit 
which  they  instituted  and  prosecuted  to  a 
Rucoe^Kful  termination,  they  hsve  saved  and 
preserved  for  the  benefit  of  the  Atlanta  ft 
West  Point  Railroad  Company  a  large 
amount  of  money,  which,  but  for  their  of- 
forts.  would  have  been  expended  in  the  con- 
etrnctinn  of  the  belt  road,  which  the  c(Hn- 
pany  had  no  legal  power  to  build ;  and  they 
have,  by  the  same  means,  caused  to  be  re- 
turned to  the  treasury  of  the  company  a 
considerable  sum.  which  had  already  been 
invested  in  this  illegal  enterprise.  They  do 
not  claim  that  the  proceeding  which  they 
instituted  and  successfully  prosecuted  re- 
sulted in  any  order,  judgment,  or  decree  of 
the  court  which  compelled  the  return  to  the 
comoration's  treasury  of  any  money  which 
had   been    illegally    diverted  therffrom. 
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Granted  that  they  have  acoomplished  what 
they  daim,  and  uiat  by  bo  doing  they  have 
really  benefited  the  corp<»-ation;  upon  what 
theoiy  can  it  be  held  that  the  court  has  the 
power  to  compel  the  railroad  company  to 
pay  the  erpenses  which  they  voluntarily, 
without  its  Bolicitation  or  authority,  In- 
curred in  bringing  about  this  result?  Un- 
doubtedly there  are  instances  in  which,  ow- 
ing  to  the  wrongful  and  fraudulent  conduct 
of  thoee  in  control  of  the  affairs  of  the  cor- 
poration, stockholders  may,  in  right  of  the 
corporation,  bring  an  action  to  undo  a  wrong 
done  to  the  oorp(H^tion;  and,  if  they  are 
fucoessful  in  restoring  to  th»  compai^  mon- 
ey or  property  of  which  it  has  been  wrong- 
fully deprived,  th^  may  be  entitled  to  haw 
their  attorney's  fees  and  other  necessary  ex- 
penses of  the  litigation  paid  by  the  corpora- 
tion for  which  they  were  acting.    A  stock- 
holder' may  always  sue  when  the  right  of 
actioD  is  directly  in  himself,  and  in  doing 
so  he  simply  awreises  a  right  which  every 
persMi  who  is  mi  juria  has, — of  applying  for 
himself  to  the  courts  for  the  protecwoi  <n  his 
legal  rights.    Re  may  sometimes  sue  when 
the  right  of  action  is  in  the  corporation,  and 
in  doing  so  he  merely  represents  the  corpo- 
ration, in  whose  behalf  he  is  permitted  to 
ftet  the  machinery  of  the  court  in  motion. 
In  cases  of  the  first  class,  the  stockholder, 
wiiether  successful  or  not,  must  bear  the 
necessary  expenses  which  he  incurs  in  the 
litigation,  and  cannot  compel  the  corpora- 
tion to  defray  them,  or  to  compensate  him 
if  he  has  already  paid  them.    In  cases  of  the 
second  class,  if  he  succeeds  in  the  suit,  and 
the  corporation  receives  and    enjoys  the 
fruits  of  his  efforts  in  its  behalf,  the  court 
can  require  tiie  necessary  expense  of  the 
litimUon  incurred  by  the  plaintiff,  includ- 
ing nis  attorney's  fees,  to  be  paid  out  of  the 
property  or  fund  recovered  in  the  suit.  It 
is    important,   therefore,  to  determine  to 
which  class  of  cases  the  action  brought  by 
the  minority  stockholders  in  the  case  under 
oonsideration    belongs.    Did    the  original 
case,  as  made  by  the  plaintiffs,  to  the  ex- 
tent that  it  was  sustained  by  the  court,  fall 
witfain  the  class  in  which  the  rii^t  to  sue  is 
in  the  corporation,  or  did  It  fall  within  the 
class  where  the  right  to  sue  is  in  the  com- 
plaining stockholder?    In  2  Pom.  Eq.  Jur. 
9  1001,  it  is  said:    "Whenever  the  acU  of 
the  directors  do  not  consist  of  any  wrongful 
misuse  of  the  corporate  property,  or  wrong- 
ful exerciee  of  the  corporate  franchine,  hut 
are  of  such  a  nature  that  tbey  directly  and 
-primarily  affect  the  interest  of  the  atock- 
liolders  in  their  shares  of  stock,  dimin- 
inhiDfr  its  value  or  otherwise  impairing  their 
proprietary  rights  in  it,  then  the  stockhold- 
ers are  directly  injured  and  are  primarily 
interested.     As   the    oeatuis    que  trust 
whose  rights  have  been  violated,  they  must 
institute  and  maintain  any  equitable  suits 
for  relief  against  their  defaulting  trustees. 
The  rmnedy  i»  for  their  lieneftt^  and  belongs 
to   them  alone.    On  the  otiier  hand,  wher- 
Bver  the  breach  of  trust  consists  of  a  wrong- 
ful dealing  of  any  kind  or  in  any  manner 
frith  tlie  corpcnrate  property  or  with  the  cor- 
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porate  franchises,  the  corporation  Itself  is 
directly  injured  and  is  primarily  interested. 
As  the  cestui  que  trust  whose  rights  have 
been  violated,  it  must  institute  and  main- 
tain  any  equitable  suits  for  relief  against 
its  defaulting  trustees.  The  remedy  ob- 
tainedt  ichether  peouniarjf  or  otAenotoe.  is 
for  its  benefit,  and  belongs  to  it  alone.  Un- 
der certain  special  circumstances.  In  cases 
of  this  latter  kind,  where  the  suit  should  be 
brought  by  the  corporation  as  plaintiff,  but 
It  becomes  impossible  to  institute  such  a 
proceediiu;,  in  ordra*  to  prevent  a  complete 
failure  in  justice  the  stoekholders  are  per- 
mitted to  Mt  the  maehlnery  of  the  court  in 
motion  by  commencing  the  action  in  their 
own  names ;  but  otherwise  the  suit  is  treated 
in  every  respect  as  one  brought  by  and  for 
the  corporation.  In  applying  these  general 
propositi<H)s,  it  will  be  found  that  there  are 
i>everal  distinct  classes  of  cases  aopropriate 
for  different  conditions  of  fact,  and  governed 
by  different  rules."  In  the  next  section  the 
learned  author  deals  with  one  of  these  class- 
es, which  he  designates  as  the  "first  dass," 
and  then,  in  S  lOflS,  says:  "In  a  second 
class  of  cases,  where  the  directors  are  not 
charged  with  any  misappropriation  of  the 
corporate  property  for  their  own  benefit,  nor 
with  any  breach  of  th«r  fiduciary  duty  to 
the  corporation,  but,  although  purporting  to 
act  for  the  oommcm  welfare^  th^  have 
adopted,  or  are  about  to  adopt,  some  meas- 
ure which  is  .ultra  vires,  or  beyond  the  scope 
of  their  corporate  powers,  a  suit. may  be 
prosecuted  against  them  by  stockholders  to 
obtain  the  appropriate  relief,  either  of  re- 
scission or  of  prevention,  .  .  .  The  the- 
ory of  this  class  of  suits  is  that  a  stockhold- 
er has  a  right  that  the  operations  of  the  oor- 
poratio*  shwld  be  hept  by  the  directors 
uAihin  the  powers  conferred  by  its  charter. 
Every  measure  which  transcends  those  pow- 
en,  although  done  in  good  faith,  violates  the 
rights  ichich  inhere  in  the  oumerahip  of 
stnck,  and  puts  the  value  of  the  stock  itself 
at  hazard.  The  suit  may  be  brought  by  a 
single  stockholder  suing  on  his  own  account 
alone,  or  by  a  stockboldM:  suing  on  behalf  of 
himsdf  and  all  others  who  are  similarly  sit- 
uated. The  corporatim  is,  of  course,  made 
a  TOdefoidant,  and  any  other  corporation  or 
person  who  baa  joined  in  the  ultra  vires 
transaction  may  also  be  made  a  codefend- 
ant."  The  italics  in  these  quotations  are 
ours.  On  the  same  subject.  4  Thomp.  Corp. 
§  4401,  says:  "Where  an  action  Is  brought 
by  one  or  more  stockholders  to  enjoin  the 
performance  of  ultra  vires,  fraudulent,  or 
oppressive  acts  on  the  part  of  the  directors, 
the  remedy  is  preventive,  consisting  of  an 
injunction  against  the  performance  of  such 
acts,  to  which  may  be  superadded,  in  appro- 
priate cases,  other  forms  of  equitable  relief. 
Where,  on  the  other  hand,  the  action  is 
brought  to  undo  frauds  and  breaches  of  trust 
alreuty  committed,  and  to  restore  to  the 
corporation  assets  therd^  wasted,  the  ac- 
tion does  not,  as  in  the  former  case,  proceed 
in  right  of  the  stockholder,  but  it  proceeds 
in  right  of  the  corporation;  and  consequent- 
ly whatever  is  restored  accrues  to  tlie  cor- 
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poration,  and  the  law  at  onoe  attaches  to  It 
the  character  of  a  trust  fund,  for  the  credit- 
ors of  the  corporation  fliBt,  and  for  its  stock- 
holders next,  in  which  all  are  to  share  rata- 
bly, and  in  respect  of  which  no  one  gets  a 
preference  over  the  other, — not  even  the 
»tookholder  who  takes  upon  himself  the  bur- 
den of  prosecuting  the  suit  which  rcBults  in 
its  restoration." 

Under  these  authorities,  into  which  class 
of  cases  does  the  suit  brought  by  the  minori- 
tr  stockholders  in  the  present  case  fall? 
were  they  suing  in  right  of  the  corporation, 
or  in  right  of  themselves,  as  minority  stock- 
holders? What  was  the  real  gist  x}f  their 
action, — the  ground  upon  which  they  were 
entitled  to  and  obtained  the  relief  for  which 
they  prayed?  It  i^t  found  In  the  18th  and 
21st  paragraphs  of  the  petition  as  amended. 
These  parac^raphs  set  forth  the  real  grava- 
men of  their  complaint, — the  cause  of  action 
upon  which  the  injunction  was  granted. 
The  _18th  paragraph  alleges :  "The  petition- 
ers in  this  case  for  valuable  consideration, 
bought  their  stock  In  said  Atlanta  Sc  West 
Point  Railroad  Company,  long  prior  to  the 
13th  day  of  September,  1898.  in  view  of  its 
charter  rights,  and  because  of  its  contracts 
so  made  with  the  state  of  Georgia  as  to  its 
franchises,  and  because  these  petitioners,  by 
the  fact  of  holding  the  obligations  of  said 
Atlanta  A  West  Point  Railroad  Company, 
were  entitled  to  certain  rights,  and  affected 
only  by  certain  liabilities,  growing  out  of 
and  fixed  in  said  charter  of  the  Atlanta  ft 
West  Point  Railroad  Company.'*  The  21st 
paragraph  is  as  follows:  "The  said  action 
of  the  stockholders  and  directors  was  illegal, 
in  this;  a  majority  of  the  stockholders  of 
the  Atlanta  ft  West  Point  Railroad  Com- 
pany had  no  right,  as  against  said  minority 
petitioners,  to  make  any  such  change  in  its 
articles  of  incorporation,  because  it  was  a 
material  and  fundamental  change  in  the 
contract  between  the  state  of  Georgia  and 
the  cornoration,  and  between  the  corpora- 
tion and  these  petitioners.  If  of  force,  it  was 
a  material  ana  essential  alteration  of  said 
original  contract,  and  does  not  in  any  way 
bind  these  minority  petitioners,  because  it 
impairs  the  obligation  of  the  contracts  of 
said  Atlanta  ft  West  Point  Railroad  Com- 
pany with  the  state  of  Georgia  and  the  said 
contracts  of  these  petitionera  with  the  Atlan- 
ta ft  West  Point  Railroad  Company  by  giving 
new  powers  and  by  creating  new  liabilities 
and  new  obligations  not  embraced  under 
their  original  contract.  This  cannot  be  done 
under  said  general  law,  because  it  is  a  viola- 
tion of  the  Constitution  of  the  United 
States  (art.  1.  {  10),  and  of  Uie  Constitu- 
tion of  the  state  of  Georgia  (art.  1.  9  3,  f 
2),  each  of  which  constitutions,  at  said  cited 
places  in  them,  respectively,  forbids  the  pas- 
sage by  the  legislature  of  Georgia  of  'any 
law  impairing  the  obligation  of  contracts.'" 
The  sole  ground  upon  which  the  injunction 
was  granted  was  that  the  building  of  the  belt 
railroad  by  the  Atlanta  ft  West  Point  Rail- 
road Company  would  be  an  ultra  vires  act, 
which  the  plaintiffs,  as  dissenting  stockhold- 
ers, hod  the  right  to  prevent.  Thciy  had 
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the  right  to  staiul  upon  the  implied  eontrut 
that  the  charter  ot  the  corporation  would 
not  be  vitally  and  radically  changed  with- 
out their  consent,  and  that  the  corporation 
would  not  engage  in  ai^  enterprise  not  aa- 
thorized  by  its  charter.  This  they  did,  and 
appealed  to  the  court  to  protect  them  against 
a  violation  of  their  ri^ts,  and  it  was  for 
the  protection  of  their  ri^ts  that  the  court  I 
granted  the  injunction.  Whatever  thejr  | 
may  have  said  in  the  original  petition  at  to  I 
the  injury  which  the  corporation  would  suf-  ' 
fer  if  its  funds  were  used  in  the  constructios 
snd  operation  of  this  belt  line,  reduced  to  it* 
last  analysis,  the  true  merit  in  their  case, 
upon  which  the  court  acted  in  granting  the 
relief  for  which  thqr  prayed,  wss  that  the 
building  of  the  belt  line,  not  being  within 
the  powers  granted  to  the  corporation  in  it* 
charter,  would  violate  the  rights  which  in- 
hered in  the  ownership  of  their  stock.  It 
was  because  it  would  violate  those  righta 
that  the  court  grants  the  injunction  for 
which  they  prayed.  Their  suit  was  not  for 
the  corporation,  but  for  themselves.  They 
were  not  seeking  to  recover  for  the  oomora- 
tion  any  of  its  aasets  of  which  it  had  been 
wrongfully  and  fraudulently  deprived,  nor  i 
were  they  seeking  to  undo  any  wrong  what- 
ei'cr  which  hsd  been  done  to  the  corpora- 
tion. The  solid  ground  upon  which  they 
stood  was  that,  without  their  conwnt.  as 
stockholders,  the  amendment  to  the  chartsr 
was  a  nullity,  and  without  the  amendment 
the  building  of  the  belt  line  would  be  a 
vi<dation  of  their  rights  as  stookholders  in 
the  corporation.  The  corporation  did  not 
authorise  them  to  empli^  the  attorneys 
who  represented  them  j  nor  hsve  they, 
through  the  court,  recovered  anything  what- 
ever for  the  corporation,  from  the  acrentsnee 
of  which  by  the  conmration  an  cAliaation 
on  its  part  to  pay  the  necessary  expenses  of 
litisation  incurred  1^  t^•'m  mif^t  he  im- 
plied. There  Is  therefore  no  ground  uoon 
which  to  found  evsn  a  plausible  preeumption 
that  in  propeeiittntr  the  suit  th^  were  act- 
ing as  agents  nf  the  corporation.  Cmmwl 
for  the  plaintiffs  in  error  cite,  "as  absolute- 
ly conclusive"  in  their  favor,  "the  remarks 
of  Mr.  Pomeroy  in  his  work  on  Kqnity  Ju- 
risprudence, in  i  ion.*;  of  the  third  voltime 
rf>econd  vnlnme  2d  ed.].**  and  quote  exten- 
sively from  this  section  of  the  author's  val- 
uable work.  We  think  counsel  have  mis* 
understood  the  author's  meaning.  We  han 
already  shown,  in  the  two  sections  which  we 
have  quoted  from  this  work,  that,  according 
to  this  eminent  authority,  the  right  to  mt 
in  a  case  of  this  chartcter  is  in  the  stoolc- 
holder,  and  not  in  the  cc^'poration ;  and. 
rightly  understood,  there  is  nothing  In  the 
section  quoted  by  counsel  which  eonfliets 
with  those  which  we  have  tpioted.  The 
learned  author  does  not  here  contradict  him- 
self. In  the  section  upon  which  counsel  rely 
he  says ;  "Wherever  a  cause  of  action  eTista 
primarily  in  behalf  of  the  corporation 
against  directors,  officers,  and  others,  tor 
wrongful  dealing  with  corporate  proper^, 
or  wrongful  exercise  of  corporate  frnnchiMs, 
so  that  tiie  remedy  should  regularly  be  ob- 
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tained  through  a  Buit  hy  and  in  the  name 
of  the  corporation,   and  the  corporation 
'Hther  actuall]/  or  virtually  refuses  to  insti- 
tute or  prosecute  such  a  suit,  then,  in  order 
to  prevent  a  failure  ol  justice,  an  action 
may  be  bronght  and  miUntalned  hy  %  Btock- 
holder  or  stockholders,  either  indiiidually 
or  suin^  on  behalf  of  themselres  and  all  oth- 
ers similarly  situated,  aeainst  the  wrongdo- 
ing directors,  officers,  and  other  persons;  but 
it  is  absolutely  indispensable  that  the  cor- 
poration itself  should  be  joined  aa  a  party, 
—usually  as  a  codefendant.    The  rationale 
of  this  rule  should  not  be  misapprehended. 
The  stockholder  does  not  brii^  such  a  suit 
because  hia  rights  hare  been  directly  vio- 
lated, or  because  the  cause  of  action  is  his, 
or  because  he  is  entitled  to  the  relief  sought. 
He  is  permitted  to  sue  in  this  manner  aim- 
ply  in  order  to  set  in  motion  the  judicial 
machinery  of  the  court."    The  italics  here 
are  the  author's.    "The  rationale  of  this 
rule  should  not  be  misapprehended,"  as  it 
Kcenu  to  hara  been  by  Uie  learned  counsel 
for  the  plaintiffs  in  error.    In  the  present 
c-H.se  the  stockholder  does  bring  the  suit  be- 
cause his  rights  have  been  directly  violated. 
He  does  bring  it  because  the  cause  of  action 
is  his.   TTe  does  bring  it  because  he  is  en- 
titled to  the  relief  sought.    He  is  not  merely 
"permitted  to  sue  in  this  manner  simply  in 
order  to  set  in  motion  the  judicial  machin- 
ery of  the  cmurt"  in  behalf  of  the  corpora- 
tion, bat  he  has  a  right  to  sue  because  his 
contract  has  been  violated  and  bis  rights  are 
imperiled.    He  is  not  compelled,  as  in  the 
cla.ss  of  eases  with  which  the  author  deals 
in  the  section  of  the  work  quoted  by  counsel, 
befr-rc  bringing  his  suit,  to  ask  the  corpo- 
ration to  institute  the  suit,  and,  when  bring- 
ing it.  to  allege  such  a  request,  and  a  denial 
of  the  same,  or  to  fumisb  a  reason  why  he 
Hid  not  make  it.   He  stands  upon  his  own 
rif^hts,  and  not  those  of  the  corporation. 
He  does  not  come  into  court  as  the  agent  of 
the  corporation,  nor  is  he  overshadowed  by 
.it.    He  does  not  represent  it,  but  represents 
himself.   His  position  is  this ;    "When  I  ac- 
quired the  stofik  which  I  hold,  I  did  it  up- 
on the  faith  of  the  then  existing  charter  of 
the  corporation,  and  this  charter  cannot  be 
legally  changed.  In  a  vital  and  radical  man- 
ner, without  my  consent.    I  have  not  con- 
sented for  it  to  be  so  amended,  and  without 
the  amendment  the  act  which  T  seek  to  en- 
join is  beyond  the  power  of  the  corporation. 
I   »tand  upon  my  rights  as  a  stockholder, 
baned  upon  the  contract  which  the  law  im- 
plies exists  between  the  eomoration.  the  oth- 
er f«tockhold«^  and  mynelf.  and  I  ask  tiie 
ooiirt  to  protect  me  .a^nst  a  violation  of 
thiB  contract."   Coming  into  court  upon 
.such  a  proposition  as  this,  he  needs,  as  we 
have  said,  no  permission  to  sue  "simply  in 
order  to  set  in  motion  the  judicial  machin- 
ery of  the  court,"  for  the  protection  of  the 
corporation ;  for  he  comes  in  his  own  right 
n.nd  upon  his.  own  cause  of  action.   He  can 
fftand  alone  if  he  ehooaes,  or  he  can  sue  in 
behalf  of  himself  and  all  other  stockholders 
wiio  are  similarly  dtuated,  and  who  see  fit 
to  come  in  and  join  with  him  in  tiie  action; 
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but  he  cannot  make  those  who  neither  au- 
thorize nor  adopt  hia  suit  contribute  to  the 
payment  of  the  necessary  expenses  whiclf  he 
has  paid  or  incurred  in  its  prosecution. 

Counsel  for  the  plaintiffs  in  error  cite  a 
number  of  cases  in  support  of  their  conten- 
tion. They  say:  "There  was  no  fund  in 
court  in  Meeker  t.  Winthrop  Iron  Co.  17 
Fed.  48.  When  the  expenses  of  litigation 
were  allowed  there,  nothing  had  been  done 
e.\cept  the  cancelation  of  a  lease  wliich  had 
been  adjudged  to  be  unlawful.  There  was 
no  property  in  court."  We  have  read  that 
case  very  carefully,  and  are  of  opinion  that 
it  fails  to  sustain  the  contention  of  plain- 
tiffs in  «Tor.  In  that  case  the  plaintiiTs 
sued  in  right  of  the  corporation,  to  undo 
a  wrong  done  to  it,  and  succeeded  in  haviiw 
a  fraudulent  lease  of  its  property  canceled 
The  court  appointed  a  receiver  to  take 
charge  of  and  superintend  the  company's 
business,  and  required  the  defendants  to  ac- 
count with  the  corporation  for  certain  rents 
and  profits;  and,  in  the  administration  of 
the  trust  fund,  the  control  of  which  ft  had 
thus  acquired,  the  court  decreed  that  the 
plaintiffs,  having  prosecuted  the  suit  "for 
the  common  benefit  of  all  the  parties  inter- 
ested^ to  protect  and  preserve  the  trust 
fund,  were  entitled  to  be  reimbursed  there- 
from for  all  proper  expenditures  made  or 
liabilities  incurr^  in  and  about  the  prose- 
cution of  the  same."  There  may  have  been 
no  property  in  court  at  the  predae  mommt 
when  the  expenses  of  litigation  were  allowed 
to  the  plaintiffs,  but  the  same  decree  whtcb 
provided  for  the  allowance  of  these  expenses 
also  provided  for  the  appointment  of  the  re- 
ceiver. The  court  took  charge  of  the  com- 
pany's business,  canceled  a  fraudulent  lease 
of  its  property,  and  decreed  that  the  mincv- 
ity  stoekht^dere  who  had  come  to  the  rescue 
of  the  corporation,  and  brought  its  business 
and  property  under  the  jurisdiction  and  con- 
trol of  the  court,  should  be  reimbursed  the 
necessary  Mcpenses  which  they  had  incurred 
in  the  suit  which  had  brought  about  these 
results.  Though,  from  the  necessity  of  the 
ease,  the  suit  had  to  be  instituted  and  car- 
ried on  by  the  minority  stockholders,  it  was 
clearly  in  the  right  of  the  corporation,  and 
the  recovery  was  for  the  corporation.  An- 
other case  cited  is  Decatur  Minf^l  Land 
Co.  V.  Palm,  113  Ala.  531,  21  So.  315.  That 
vase  was  clearly  one  in  which  the  minority 
stockholders  were  suing  to  undo  a  wrong 
done  to  the  corporation  by  certain  directors 
thereof,  who  had  neglected  their  duty  to  the 
corporation,  and  had  appropriated  "exorbi- 
tant and  unreasonable  amounts"  of  the  com- 
pany's funds  in  the  payment  of  salaries  to 
themselves.  The  opinion  of  the  court  clear- 
ly shows  that  it  was  a  suit  which  the  stock- 
holders could  not  bring  In  their  own  right, 
but  which  could  only  be  brought  in  right  of 
the  corporation;  the  corporation  being  the 
only  proper  complainant  in  such  an  action. 
Coleman,  J.,  delivering  the  opinion,  after 
stating  the  case,  said:  "It  will  be  seen 
from  this  statement  of  the  purposes  of  the 
bill  that  the  corporation  is  the  proper  com- 
plainant, and  that  stockholders  are  not  al- 
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lowed  to  apply  to  a  court  of  equity  for  relief 
in  v**^^  ^  C3.Be,  except  upon  averment  and 
proof  that  the  corporation  has  refused  upon 
application  to  remedy  the  wrong,  or  upon 
BulUcicnt  avermentB  to  show  that  application 
to  the  board  of  directors  or  stockholders 
would  have  been  in  vain,  or  the  circum- 
stances were  such  as  to  excuse  the  complain- 
ing stockholders  from  first  seeking  a  remedy 
in  this  way,  if  there  can  be  any  other  in  any 
case."  It  was  uptm  this  ground  that  the 
court  reversed  the  judgment  of  the  court 
below,  which  overruled  a  demurrer  based 
thereon,  and  for  this  reason  the  court  said: 
"Ordinarily,  we  would  render  a  decree  here 
annulling  the  decree  of  the  court  below,  and 
dismissing  complainants*  bill ;  but  we  find 
difilculties,  owing  to  the  condition  of  the 
case  as  presented  in  the  abstract,  when  sub- 
mitted for  finfll  decree."  It  is  true  that  the 
court  did  hold  that,  where  minority  stock- 
holders, by  suit,  obtain  a  canrelation  of 
claims  against  the  corporation,  and  an  in- 
junction restraining  the  directors  from  vot- 
mg  excessive  compensation  to  ofHcers,  the 
complainants  are  entitled  to  a  reasonable 
solicitor's  fee,  to  be  paid  by  the  corporation ; 
but  as  the  court  held  that  the  demurrer  to 
the  hill.ffor  the  reasons  indicated  ^>ove, 
should  have  been  sustained,  we  do  not  see 
how  the  question  with  reference  to  the 
plaintifTs'  attorney's  fees  was  properly  before 
it  for  determination.  However  that  may  be 
the  suit,  as  the  court  decided,  was  one 
which  could  only  stand  in  court  in  right  of 
the  corporation,  and  which  the  stockhold- 
ers could  not  bring  in  their  own  behalf.  An- 
other case  cited  la  Grant  v.  Lookout  Moun- 
tain Vo.  93  Tenn.  091,  27  L.  R.  A.  98.  28  S. 
W.  90.  where  the  corporation  was  held  lia- 
ble for  the  reasonable  attorney's  fees  of  the 
plaintilTn,  who  were  minority  stockholders. 
There  the  suit,  though  brought  by  these 
stockholders,  was,  in  the  language  of  the 
court,  "to  all  intents  and  purposes,  the  suit 
of  the  corporation  itself,"  and  the  whole  of 
its  property,  both  real  and  personal,  which 
had  been  illeeally  conveyed  away,  "threat- 
eninir  the  entire  dpstniction  and  dissolution 
of  the  corporation."  was  recovered  and  re- 
stored to  the  corporation.  The  court  said 
it  was  a  suit  whirh  the  corporation  ought 
to  have  commenced,  that  it  was  an  indispen- 
jiable  party  thereto,  and  that  for  this  reason 
the  decree  was  not  recovered  for  the  minor- 
ity stockholders,  but  for  the  corporation. 
In  the  case  of  Fox  v.  HaJe  <£■  JV.  8ih:fr  Min. 
Co.  IDS  Cal.  475.  41  Pac.  328,  a  single  stock- 
holder successfully  prosecuted  a  suit  to  un- 
do a  wrong  done  to  the  corporation,  and  to 
recover  from  the  wrongdoers  a  large  amount 
of  money  of  which  the  corporation  had  been 
deprived  by  means  of  a  fraudulent  conspir- 
acy between  the  directors  and  others.  The 
defendants  took  the  main  case  up  (lOS  Cal. 
369,  41  Pac.  308).  and  the  branch  of  the 
case  which  counsel  cite  went  to  the  supreme 
court  upon  a  separate  appeal  by  the  corpo- 
ration "from  that  part  of  the  judgment  ap- 
pointing a  receiver  of  the- moneys  collected 
on  the  execution,  and  directing  him  to  pay 
the  plnintifT's  attorneys,  as  compensation  for 
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their  servicea,  25  per  cent  of  all  moneys 
collected."  After  the  appeal  was  taken, 
was  "voluntarily  dismisaed  by  the  appdls 
80  far  as  the  amount  of  the  allowance  to 
torneys  .  .  .  [was]  concerned,"  so  tl 
it  stood  "as  an  appeal  from  that  part  of 
decree  appointing  a  receiver,  and  invol 
only  the  question  of  the  power  of  the  co 
to  make  such  appointment."  Beatty,  Ch. 
delivering  the  opinion,  said:  "There  is 
doubt,  we  think,  that  the  case  was  one 
which  the  court  had  power  to  appoint  a 
cciver  to  carry  its  judgment  into  effect, 
action  was  not  prosecuted  by  the  plain 
in  his  own  right  or  for  his  own  ezclu: 
benefit.  He  sued  in  behalf  of  the  corpt 
tion  to  recover  a  fund  in  whictf  others 
cqual]^  interested,  and  the  judfjfment  in 
favor  was  for  the  use  and  benefit  of 
corporation.  He  was,  therefore,  not  entii 
to  receive  the  amount  of  the  judgment  Y 
self,  but  clearly  was  entitled  to  au  allows 
out  of  the  moneys  collected  of  his  reasom 
expenses,  including  counsel  fees."  M 
festly,  that  case  is  in  no  way  in  cfHiflict  t 
the  conclnsion  at  which  we  have  arrivw 
the  one  before  is.  Counsel  cite  another  c- 
decided  by  the  same  court,  which  needs 
comment  at  our  hands  to  show  that  it  t 
not  sustain  their  contention.  We  siir 
quote  all  that  is  said  in  the  brief  of  c( 
sel  in  reference  to  that  case,  italicizing 
salient  feature  thereof.  "In  a  Califoi 
case,  a  stockholder  suing  in  hehalf  of 
corporation  recovered  certain  funds  f: 
defaulting  directors.  The  roncluding  pi 
graph  of  the  opinion  is:  The  order  i? 
versed,  with  directions  to  the  trial  coun 
enter  the  order  prayed  for,  after  mal 
reasonable  allowance  to  the  plaintiflT.  C 
wood,  for  his  costs,  diabursementfl.  at 
ney's  fees  in  the  said  action,  as  eontemp 
ed  bv  law.'  [OfietiPood  v.  Califomic  ^ 
nani;  113  Cal.  649,  45  Pae.  8.54.1"  In  fV 
v.  Gmimell,  73  Md.  530.  21  Atl.  712.  cited 
plaintiffs  in  error  "minority  stocVhoMrr 
a  corporation  brought  a  bill  to  prevent 
asset  of  the  corporation  from  being  mp} 
priated  by  the  majority  stockholder  to 
own  use."  and  obtained  n  cancelation  o 
fraudulent  assignment  of  the  same  by 
majority  stockholder  to  third  parties.  " 
nsBPt  in  question  was  a  judtrment  agaim 
railroad  company,  which  "wns  requirH 
and  did  bring  into  court  the  greater  port 
of  the  amount  due  on  the  judement." 
parties  to  the  f;a8e.  including  the  roriv 
tion  owning  the  judgment,  "consented  t 
the  funds  should  be  distributed"  by 
court  under  the  proceedings  pending  tb 
in ;  and  the  court,  in  distributing  the  fu 
allowed  and  required  the  counsel  fees 
curred  by  the  minority  stockholder!!  to 
paid  out. of  the  fund.  Certainly  there  i 
very  wide  difference  between  the  facts 
thflt  case  and  those  in  the  ease  ii  hi 
There  the  wrong  which  was  rifrhted.  throi 
the  suit  prosecuted  by  the  minority  fU. 
holders,  was  a  fraudulent  conversion  by 
majority  stockholder  of  valuable  propr 
l>e1onging  to  the  corporation,  which  wv 
covered  for  the  corporation,  and  the  h 
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deriTcd  therefrom  wm  in  court  lor  digtribn- 
tion.  Notiiing  more  need  be  said  to  show 
that  the  principle  deducible  from  that  caae 
does  not  contrtH  in  the  one  which  we  have 
under  conaideratim.    Counsel  for  plaintiffs 
in  error  quote  from  Kernaghan  y.  Williama, 
L.  R.  0  Eq.  228,  some  r^arke  of  Lord  Rom- 
illy,  M.  K.  (at  page  231),  in  delivering  the 
opinion  of  the  court:    "If  Mr.  WiUiame  [a 
complainant  mincvii?  atockholdcr}  b  ri^t 
in  the  suit  vhich  he  has  instituted,  lie  will 
obtain  a  decree,  and  he  will  obtain,  as  the 
results  of  the  suit,  the  coets;  if  he  is  not 
right,  then  he  will  not;  and  this,  unquea- 
tionablv,  is  certain, — that,  if  he  succeeds, 
when  the  suit  is  over  the  company  cannot 
come  and  claim  the  amount  of  funds  recov- 
ered by  that  suit  for  their  ben^t,  i^thout 
paying  the  expenses  incurred."    We  fail  to 
see  the  relevancy  of  this  citation.    The  ques- 
tion whether  the  c(n-p<H'ation  could  be  com- 
pelled by  the  court  to  pay  the  necessary 
expenses  incurred  by  the  minority  stock- 
holder' in  the  suit  which  he  had  instituted 
waa  not  directly  involved  in  that  case,  and 
the  opinion  of  the  master  of  the  rolls  as  to 
the  rule  which  would  be  applied  in  the  event 
certain  -eontingMieies  with  refM-enoe  to  that 
suit  should  occur  is  a  well-recognized -one, 
and  not  in  conflict  with  the  views  which  we 
have  expressed.    In  the  present  case  the  eor> 
poration  has  not  come  forward  to  claim  any- 
thing  as  the  result  of  the  auit  instituted  by 
the  minority  stockholders,  and,  if  it  had,  it 
would  have  found  nothing  to  claim,  for  no 
fund  or  propert^r  has  been  recovered.  An- 
other ease  to  which  we  are  referred  is  Flor- 
ida  Tntemal  Improv.  Co.  v.  Qreenough,  105 
TT.   R.  .527.  26  L.  ed.  1157.    There  a  large 
holder  of  the  bonds  of  a  railroad  com- 
pany brought  suit,  in  behalf  of  himself  and 
the  other  bondholders,  a^ainnt  the  truateeu 
of  a  fund  which  was  pledged  for  the  pay- 
mmt  of  the  interest  accruing  on  the  bonds 
and  instalments  of  tiie  sinking  fund  for 
meeting  the  principal,  "to  rescue  that  fund 
from  waste  and  destruction  arising  from  the 
neirleet  and  misconduct  of  the  trustees,  and 
to  bring  it  into  court  for  administration  ac- 
cordini*  to  the  purposes  of  the  trust;"  and 
all    this  was  done,  at  great  expense  and 
trouble  on  the  part  of  the  complainant,  and 
the  other  bondholders  came  in  "and  partici- 
pale-d  in  the  benefits  resulting  from  his  pro- 
ceedings."  The  decision,  allowing  the  com- 
plainant his  counsel  fees  and  other  necpRsary 
expensea  of  litigation  out  of  the  fund  in 
cK>iirt,  rests  upon  the  principle  announced 
in  the  third  headnote  to  the  case, — ^that  "a 
trust  fund  must  bear  the  necessary  expenses 
of  its  administration."    The  case  of  Central 
H.       Bkg.  Co.  v.  Pcttua,  113  U.  S.  116,  28  L. 
ed.  91 .1.    Sup,  Ct.  Rep.  387.  also  relied  on  by 
plnintiffs  in  error,  where  "the  property  waa 
broiij^ht  under  the  direct  control  of  the  court, 
to  be  administered  for  all  entitled  to  share 
the  fruits  of  the  titigation,"  and  where  the 
solicitors  of  the  complainants  were  "al- 
lowed reasonable  compensation  in  reapect  of 
the   demands  of  unsecured  creditors  {other 
t-han    their  immediate  clients) ,  who  filed 
their    daims"  and  shared  in  tiie  common 
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benefits  secured  to  their  class  through  the 
suit  instituted  and  auooesafully  prosecuted 
by  the  complainants,  was  held  to  fall  with- 
in the  principle  announced  in  the  Green<yugh 
Caae.  It  is  very  apparent  to  us  that  neith- 
er of  these  two  cases  decided  by  the  Supreme 
Court  of  the  United  States  affords  author- 
ity  for  austaining  the  contention  of  the 
plaintiffs  in  error.  One  marked  difference 
between  tbem  and  the  caae  in  hand  is,  aa  be- 
fore remarked,  that  here  no  trust  fund  or 
property  has  been  brought  under  the  contrc4 
and  adminiatration  of  the  court;  and  an* 
other  is  that  in  each  of  those  cases  the  plain- 
tiff or  plaintiffs  sued  for  an  entire  class, 
the  other  mothers  of  which  came  forward 
and  participated  in  the  fund  which  had  been 
recovered  for  all.  Because  the  building  of 
this  belt  line  wonld  have  been  an  ultra  viret 
act  on  the  part  of  the  corporation,  we  do  not 
think  it  necessarily  follows  that  the  funds 
of  the  company  invested  therein  would  have 
been  dissipated  or  lost.  So  far  as  we  are 
informed,  if  the  belt  line  had  been  built 
and  operated  by  the  company  the  enterprise 
might  or  might  .not  have  proved  to  be  a 
profitable  one.  It  is  urged  in  one  of  the 
briefs  for  the  plainUffs  in  error  that,  If  thia 
belt  road  had  been  built,  the  ctn^oration 
would  have  been  in  danger  of  having  its  en- 
tire charter  forfeited  on  suit  by  the  attor- 
ney general.  There  would  have  been  no  dan- 
ger from  this  source;  for  the  state,  through 
ita  appropriate  department,  having  granted 
the  application  for  the  am«idment  to  the 
charter,  which,  if  valid,  would  have  authw- 
ized  this  action  by  the  corporation,  could  not. 
after  the  corporation  had  exercised  the  pow- 
ers which  the  state  purported  to  confer  upon 
it,  liave  forfeited  the  charter  because  of  the 
exercise  of  those  powers.  The  minority 
stockholders,  who  had  not  conaented  to  the 
amendment  to  the  charter,  had  the  right  to 
complain  when  the  ctn^KH'ation  undn-took  to 
exerciae  powers  which  the  amendment  pur- 
ported to  confer  upon  it;  but  the  state, 
which  had.  so  far  as  it  could,  granted  the 
amendment,  could  not  complain. 

It  is  claimed  that  the  action  brought  by 
the  plaintiffs  "resulted  in  having  returned 
to  the  treasury  of  the  company  a  targe  surn 
amounting  to  about  $55,000,  which  had  been 
expended  in  carrying  forward  the  illcgnl 
project  before  suit  was  brought,"  and  that 
at  least  as  to  this  sum.  they  are  entitled  to 
have  their  attom^'s  fees  paid  by  the  cor- 
poration. Suppose,  in  consequence  of  the 
plaintiffs'  suit,  a  large  sum  of  money  which 
had  been  expended  in  the  ultra  virea  under- 
taking was  returned  by  the  directors  of  the 
company  to  its  treasury ;  it  was  not  brought 
into  court,  and  from  thence  returned  to  the 
company's  treasury,  nor  did  the  court  do 
anything  whatever  to  compel  ita  return. 
The  court  did  nothing  but  grant  an  injunc- 
tion restraining  the  company  from  building 
the  belt  railroad,  and  thus  preventing  any 
further  expenditure  of  the  company's  money 
thereon.  The  court  did  not  deal  with  the 
money  which  had  already  been  spent,  and  its 
return  to  the  company's  treasury,  so  far 
as  the  court  was  concerned,  was  purely  vol- 
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nntary.  The  plaintiffs  neither  sued  to  re- 
cover, nor  did  they  seek  to  compel  the  return 
of,  any  money  belonginff  to  the  corporation, 
and  tlie  only  legal  result  of  their  suit  was 
the  injunction. 
Judgment  aSlrmed. 

All  the  Justices  concur. 


SAVANNAH,    FLORIDA,    &  WESTERN 
RAILWAY  COMPANY,  Plff.  in  Err., 
«. 

A.  A.  BEAVERS. 

(118  Qs.  8M.) 

*One  wbo  m&lE«B  an  exeairatlon  vpon 
his  land  Is  not  boand  to  so  guard  It  aa  to 
prerent  Injurr  to  children  who  come  upon  It 
withont  his  iDTltation,  express  or  implied, 
but  wbo  are  Induced  to  do  bo  merely  by  the 
alluring  attractlrensss  of  Uw  txcsTsUen  and 
Its  rarraoudlngs. 

(3U7  21,  1901.) 

ERROR  to  the  Superior  Court  for  Ware 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
dama^  for  the  alleged  negligent  killing  of 
plaintiff's  minor  child.  Rcveraed. 
The  facts  are  stated  tn  the  opinion. 
Jfesirs.  Cli^slielaa  dfc  dmj  for  plaintiff 

in  CTTOT. 

Ur.  Titmm  A.  WUsob*  for  defendant  in 
error: 

When  a  child  of  tender  years  commits  a 
mere  technical  trespass,  and  is  injured  by 
agencies  that  to  an  adult  would  be  open  and 
olrvioua  warnings  of  danger,  but  not  such  to 
a  child,  he  is  not  debarred  from  recovering 
if  the  things  instrmnental  In  his  injury  were 
left  exposed  and  unguarded,  and  were  of 
such  a  character  as  to  be  likely  to  attract 
children,  excite  their  curiosity,  and  lead  to 
their  injury  while  they  were  pursuing  their 
childish  instincts.  Such  dangerous  and  at- 
tractive instrumentalities  bectane  an  invita- 
tion by  implication. 

Barriman  t.  PitUburgh,  O.  d  St.  L.  R.  Oo. 
45  Ohio  St.  n,  2  N.  E.  4S1 ;  7  Am.  ft  Eng. 
Enc.  Law,  2d  ed.  pp.  403,  404;  Penao  v.  Mo- 
Cormick,  125  Ind.  UO,  9  L.  R.  A.  313,  25 
N.  E.  156;  Pckin  v.  McMahon,  154  111. 
141,  27  L.  R.  A.  207.  39  N.  E.  484;  Keffe  v. 
MUvaukee  <6  8t.  P.  R.  Co.  21  Minn.  207,  18 
Am.  Rep.  393;  Koona  v.  Bt.  Louie  A  I,  if. 
R.  Co.  65  Mo.  592 ;  Nagel  v.  Uisaouri  P.  R. 
Co.  76  Mo.  653,  48  Am.  Rep.  418;  Cooper 
T.  Orerton.  102  Tenn.  211,  45  L.  R.  A.  691, 
62  S.  W.  183. 

To  maintain  upon  <xntf»  ptcmlsai  or  pn^ 
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erty  enticonents  to  the  ignorant  or  unwary 
ia  tatamount  to  an  invitation  to  visit  and 
to  inspect  end  enjoy ;  and  in  such  cases  the 
obligation  to  endeavor  to  protect  fioin  the 
dangers  of  the  seductive  instrument  or  place 
ff^lows  as  justly  as  though  the  invitatin 
had  been  express. 

I'rxce  V.  Atchiwn  Water  Co.  68  Kan.  651, 
50  Psc  450;  Bigga  v.  Consolidated  Barb- 
Wire  Co.  60  Kan.  217,  44  L.  R.  A.  667,  56 
Pac.  '4 ;  Kansas  C.  R.  Co.  v.  Fitzsimmotu,  22 
Kan.  C86,  31  Am.  Rep.  203;  Harriman  r. 
Pittsburgh,  C.  A  'St.  L.  R.  Co.  *S  Ohio  &t. 
11,  12  N.  E.  45L 

The  c(»npany  had  notice  that  children  fre- 
quented the  place.  The  homicide  was,  witii- 
in  the  ordinary  probable  sequence  oi  events, 
a  result  of  defendant's  negligence.  It  might 
reasonably  have  been  anticipated.  There 
was  danger  of  its  happening,  such  as  an  or- 
dinarily careful  person  might  have  at^Hre- 
hended,  and  would  be  likely  to  apprehend, 
aa  a  possible  result  of  any  relaxation  of  dili- 
gence and  care. 

Harriman  v.  Pittsburgh,  C.  d  St.  L.  R. 
Co.  45  Ohio  St.  11,  12  N.  E.  451 ;  Uackeg  v. 
Vicksburg,  64  Miss.  777,  2  So.  178;  Sioui 
City  (6  P.  R.  Co.  v.  Btout,  17  WalL  657,  21 
L.  ed.  745. 

The  owner  of  property  who  haa  thereon  a 
dangerous  agency  which  is  attractive  to 
children,  or  has  knowledge  that  th^  resort 
to  it  for  amuseanent  or  oUtOTrise,  and  fails 
to  use  ordinary  care  under  the  cireunutan- 
ces  to  guard  the  same  against  injury  ts 
them,  must  respond  in  damages  for  such 
neglect,  irrespective  of  the  fact  that  the  dan- 
ger is  not  adjacent  to  a  highway. 

2  Wood,  Railway  Law,  321 ;  Keffe  v.  Mil 
waukee  d  8t.  P.  R.  Co.  21  Minn.  207,  18 
Am.  Rep.  393;  iforan  v.  Pullman  Palace  Car 
Co.  134  Ma  641,  33  L.  R.  A.  766.  36  S.  W. 
659;  Schmidt  r.  Kansas  Citj/  Distilling  Co. 
90  Mo.  284,  69  Am.  Rep.  16,  2  S.  W.  8ii5: 
Oulf,  O.  A  S.  F.  R.  Co.  T.  MeWkirter,  77  Tex. 
356,  14  S.  W.  26. 

In  such  cases  the  question  <ii  negligence  is 
one  for  the  jury. 

1  Thomp.  Neg.  304,  305;  Smith,  Neg.  413; 
Siowt  Citjf  A  P.  R.  Co.  V.  Stout,  17  Wall. 
667,  21  L.  ed.  746:  Union  P.  R.  Co.  v.  Mc- 
Donald, 1S2  U.  a  262,  38  L.  ed.  434.  14  Sop. 
Ct.  Rep.  619. 

The  question  whether  the  child  used  the 
care  expected  of  one  of  its  age  was  for  the 
jury. 

Biggs  v.  Consolidated  Barb-Wire  Co.  60 
Kan.  217,  44  L.  R.  A.  655,  66  Pac.  4;  Wejl- 
emd  A.  R.  Co.  v.  Toung,  81  Ga.  397.  7  &  E. 
912.  83  Oa.  512,  10  S.  E.  197:  Wr»tem  A 
A.  R.  Co,  V.  Rogers,  104  Ga.  £26,  30  S.  E. 
804. 

If  defendant,  hy  the  exercise  of  reasonable 
forethought,  ^ould  have  anticipated  the 
probability  of  the  child's  action,  it  should 


NOTS. — For  earlier  esses  In  this  scrips  aa  to 
liability  for  maintaining  dangerous  ponds  or  ex- 
rarations  on  private  premises,  canstn;  dcRth 
of  rhild,  see  cases  la  note  to  T,epnlrk  v.  Gaddis 
<Ul8B.)  26  L.  R  A.  686:  siso  (susralnlnR  lia- 
bility) Pckln  T.  McMnhon  (lll.y  27  L.  R.  A. 
206:  (denying  llabllttyt  Uoran  v.  Pullman  Pat- 
ace  Oar  Co.  (Uo.l  38  L.  R.  A.  765;  D(rt)blns  V. 
34  L.  R.  A. 


Missouri.  K.  *  T.  R.  Oo    (Tex.)  S8  L.  R.  A. 

:  0ms ba  v.  Bowman  (Neb.)  40  L.  R.  A.  531 : 
Stendal  v.  Boyd  fMlnn.)  42  L.  R.  A.  2f*H:  Rlts 
V.  Wheeling  (W.  Vs.)  4S  L.  R.  A.  148:  Oonperv. 
Ovprton  (Tenn.)  46  L.  R.  A.  R81 :  Arnold  v.  St 
r^nlB  (Ho.|  48  L.  R.  A.  291;  and  Tadar  v. 
Draper  (Nob.)  pes<,  821 
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have  guided  againsfc  it  1^  removing  the 
earth  or  (^atrucUng  the  pathway.  If  it 
failed  t«  do  so,  it  failed  in  a  duty  which 
rested  u^on  it,  and  is  not  relieved  from  re- 
sponsibibty  even  though  the  child  waa  a 
trespasser  in  going  upon  the  premises. 

Mackejf  v.  VicMurg,  04  Miss.  777,  S  Sa 
178. 

Where  a  persMi  maintains  upon  bis  prem- 
Ibss  anything  dangerous  to  life  or  limb  and 
of  a  nature  to  invit*  the  intrusion  (d  chil- 
dren, he  owes  them  the  duty  of  precautitm 
against  harm,  and  is  liable  to  tbem  for  in* 
jury  from  that  thing,  even  though  thdr  own 
act,  if  not  negligent,  pats  in  operation  its 
hurtful  agency. 

Price  V.  Atchison  Water  Co.  68  Kan.  551, 
50  Pac  450;  Brinkiey  Car  Co.  v.  Cooper,  60 
Ark.  646,  31  S.  W.  154;  PeUn  v.  MeMahon, 
164  111.  141,  27  L.  R.  A.  206,  38  N.  E.  484; 
UullaM^  r.  Bpenee,  16  Abb.  Pr.  N.  8.  319; 
Malloy  T.  Hihcrrua  8av.  d  h.  8oo,  (Cal.)  21 
Pac.  525. 

In  the  Tumtdble  Case  the  rule  is  de- 
clared that  children  had  an  implied  invita- 
tion to  go  upon  the  premises  because  their 
being  attracted  to  them  might  have  been  ex- 
pected. 

Stout  T.  BiotM  aty  <£  P.  A.  Co.  2  Dill. 
204,  Fed.  Cas.  No.  13,604  ;  27  Am.  &  Eng. 
Enc.  La.v,  p.  344  ;  7  Am.  ft  Eng.  Enc  Law» 
2d  cd.  p.  408. 

Fish,  J.,  delivered  the  opinion  of  the 
court: 

A.  A,  Beavers   obtained   a  verdict  and 
judj^ent  against  the  Savannah,  Florida,  ft 
Western  Railway  Company  for  the  death  of 
his  minor  child,  and.  up«m  the  defendant's 
moticm  for  a  new  trial  being  overruled,  it 
excepted.    There  was  but  little  conflict  in 
the  evidence,  and  that  in  behalf  of  the  plain- 
tiff condnc(Kl  to   establish    the  following 
facts:    The  defendant  railway  company  un- 
dprtook  to  construct  a  water  tank  upon  its 
premi-ws.   The  work  was  temp<H-arily  sus- 
pended, and  an  excavation  12  feet  square, 
about  7  feet  deep,  and  containing  about  4  or 
a  feet  of  muddy  water,  concealing  its  depth, 
was  left  uncovered,  and  guarded  only  by  pil- 
ing  placed  around  it,   some  18   inches  in 
height.    Upon  the  sides  of  the  excavation, 
and   2  feet  from  the  surface,  there  was  a 
ledi^e  or  sill,  5  by  10  inches.    There  was  a 
ladder  and  a  long  handled  pnmp  left  in  the 
excavation,  the  udder  extending  to  the  top. 
Xoar  by  there  was  a  tram  roaa  upon  which 
there  was  a  small  flat  car,  used  for  hanling 
away  dirt  taken  frmn  the  hole.    Eight  and 
a  half  feet  from  the  edge  of  the  excavation, 
and  along  the  outer  line  of  the  defendant's 
right  of  way,  there  ran  a  foot-path,  much 
traveled  by  the  public.    Some  28  feet  from 
the  excavation  there  was  a  canal,  along  the 
banks  of  which  there  were  berries  and  flow- 
(*rs,  whicb  children  were  accustomed  to 
gather.    There  were  no  flowers  nor  berries 
immediately  about  the  excavation.   It  did 
not  appear  that  the  oflScers  of  the  defend- 
}int  company  knew  that  children  frequented 
the  locality.    The  foreman  of  the  "gang," 
while  making  the  excavation,  saw  childrm 
ri4  Ij.  K.  A. 


gathering  flowers  and  berries  along  the 

banks  oi  the  canal  and  observing  the  prog- 
ress of  the  work,  but  of  this  he  never  in- 
formed the  ofiicers  of  the  ccunpany.  Ho  one 
lived  nearer  to  the  excavation  than  100 
yarda^  and  the  plaintiff  resided  400  or  600 
yards  away.  The  public  street  woe  about 
100  yards  distant  therefrom.  FlaintifTs 
two  sons,  one  nine  and  the  othor  five  and  a 
half  years  old,  went,  with  two  other  bc^s, 
the  elder  of  whom  was  eleven  years  of  age, 
to  the  excavation  to  play  with  frogs,  and 
while  the  younger  son  of  plaintiff  waa  stand- 
ing on  the  leiige,  inside  the  bole,  engaged 
in  such  childish  sport,  he  fell  into  the  water, 
and  was  drowned.  All  of  theae  boys  had 
been  playing  with  the  frogs  in  the  excava- 
tion for  several  days  prior  to  the  accident, 
but  there  was  no  evidence  that  any  of  the 
company's  offlmals  had  knowledge  of  this 
fact.  A  day  or  two  before  the  accident  a . 
man  passing  by  warned  these  boys  to  get 
away  from  uie  excavation  or  they  would  get 
hurt.  In  going  to  this  place  the  bo^s  did 
not  use  the  fo^patii.  Keithn-  plaintiff  xar 
his  wife  knew  ox  the  eziitenee  of  the  excava- 
tion. 

Under  the  facta  stated,  was  the  defendant 
company  liable  in  damages  to  the  plaintiff 
for  the  death  of  his  child  r.  This  question 
turns  upon  another;  that  is,  whether  or  not 
the  cmnpany  owed  the  child  any  legal  duty 
which  it  neglected  to  perform,  for  tJiere  can 
be  no  actionable  negligence  without  the 
breach  of  a  l^al  duty.  The  rule  is  too  well 
settled  to  need  the  citation  of  authority 
that  a  landowner  is  under  no  duty  to  have 
his  land  in  a  safe  eonditi<m  for  an  adult 
trespasser  to  enter  thereon.  Such  a  trespass- 
er has  ordinarily  no  remedy  for  an  injury 
happening  to  him  by  reason  of  the  condition 
of  the  property  upon  which  he  intrudes. 
He  takes  the  risk  of  the  condition  ef  the 
premises.  Nor  is  the  owner  boimd  to  warn 
him  of  nonapparent  dangers,  provided  they 
were  not  prepared  with  intent  to  harm  tres- 
passers. Is  there  any  difference  in  the  ease 
of  a  child  entering  upon  thepremises without 
Uie  permission  oi  the  owner?  There  is  an 
irreconcilable  conflict  of  authority,  in  this 
country  at  least,  upon  the  question,  and  it 
is  not  easily  determined  which  way  the 
weight  of  authority  inclines.  There  are 
many  decisions  by  courts  of  great  respecta- 
bili^  to  the  effect  that  "when  a  child  (rf 
tendu"  years  commits  a  mere  technical  tres- 
pass, and  is  injured  by  agencies  that  to  an 
adult  would  be  open  and  obvious  warnings 
of  danger,  but  not  so  to  a  child,  he  is  not 
debarral  from  recovering,  if  the  things  in- 
strumental in  his  injury  were  left  exposed 
and  unguarded,  and  were  of  such  a  charac- 
ter as  to  be  likely  to  attract  children,  excite 
their  curiosity,  and  lead  to  their  injury, 
while  they  were  pursuing  their  childish  in- 
stincts. Such  dangerons  and  attractive  in- 
strumentalitiw  become  an  invitation  by  im- 
plication." 7  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  403,  404.  On  the  other  hand,  there  are 
numeronit  oases  wherein  courts  of  the  highest 
respectability  enunciate  the  doctrine  that  an 
owner  or  occupier  of  land  Is  ordinarilj  nn- 
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der  no  obligation  to  a  trespasser  bo  far  as 
concerns  the  condition  of  hia  premises,  and 
the  fact  that  the  trespasser  is  an  infant  of 
trader  years  lAoTds  no  reasm  for  modify- 
ing this  rule,  and  charging  the  owner  or  oc- 
cupier at  land  with  a  duty  which  doea  not 
otoo^ise  exist;  and,  if  for  more  beneficial 
user  be  creates  upon  bis  premises  an  instru- 
mentality which  happraiB  to  be  attractive  to 
children,  he  does  iifA  ther^y  extend  to  them 
alt  implied  invitatim  to  enter  tbere<»i.  The 
tendency  ol  the  mmre  recmt  decisions  seems 
to  be  in  faTor  of  the  doctrine  last  mentioned, 
and  we  are  of  c^inion  that,  upon  principle, 
it  is  the  stroufer  side  fA  the  question.  The 
principle  invdved  has  been  eo  frequently 
and  elaborately  discussed  by  learned  jurists 
that  it  is  unnecessary  to  do  more  than  re- 
fer to  some  of  the  decisions  which  are  par- 
ticularly applicable  to  the  case  which  we 
have  under  omsideration.  Bef<H-e  doing  bo, 
however,  we  take  the  liberty  of  maJdng  a 
somewhat  ^tended  quotation  from  a  mono- 
graph in  11  Harvard  Law  Review,  pp.  349- 
373,  434-448,  by  the  Hon.  Jeremi&h  Smith, 
formerly  one  of  the  justices  of  the  supr^e 
court  of  New  Hampshire,  wherein  the  sub- 
ject, "Liability  of  Ijandovnera  to  Children 
Entering  without  Permission,"  is  very 
learnedly  and-  exhaustivdy  treated.  In 
maintaining  the  proposition  that  the  land- 
owner is  under  no  duty,  so  far  as  concerns 
the  conditicm  of  his  premises,  to  intruding 
children,  that  eminent  jurist  says:  "As- 
suming, then,  that  the  law  is  not  only  set- 
tled, but  is  also  consistent,  in  holding  that 
the  oAvner  of  land  is  not  liable  for  the  con- 
dition of  his  premises  to  an  adult  who  enters 
without  permission,  the  next  i&qiiiiy  is, 
What  difference  is  there  between  the  case 
of  the  adult  intruder  and  the  child  in- 
truder? Are  there  conwderations  which  do 
not  exist  in  the  case  of  the  adult,  and  which, 
when  put  into  the  scale,  ought  to  turn  the 
balance  in  favor  of  the  child?  The  two 
prominent  argumeots  arc:  (1)  That  the 
child  is  innocent:  (2)  that  the  child  is  in- 
capable ol  protecting  itself.  What  force  is  to 
be  allowed  to  these  considfrations,  and  do 
they,  when  estimated  at  their  true  value, 
outweigh  the  i-easons  against  imposing  lia- 
bility upon  the  landowner?  ...  Of  course, 
the  innocence  of  a  plaintiff  does  not.  per  ae 
establish  the  fault  of  a  defendant.  The 
landoAvner  cannot  be  liable  unless  he  owed  to 
the  child  a  duty  which  he  han  neglected. 
Should  the  law,  in  view  of  the  innocence  of 
the  child,  impose  on  the  landowner  the  duty 
here  in  controversy?  No  doubt  there  are 
cases  where  a  defendant  is  rightly  held  lia- 
ble to  a  child  plaintiff  when  he  would  not  be 
liable  to  an  adult  plaintiff  under  similar 
eireumstanees.  Where  it  is  admitted  that 
a  duty  exists  to  use  care  to  avoid  harm  to 
both  children  and  adults,  e.  g.,  in  the  use  of 
the  public  highway),  then,  in  point  of  fact, 
more  care  may  be  required  towards  a  child 
than  ton'ards  an  adult.  In  view  of  the 
child's  helplessness  and  unconsciousness  of 
danger,  more  care  may,  as  matter  of  fact, 
be  required  under  the  unvarying  l^al  rule, 
of  'due  eare  under  the  circumstances,'  just 
64  U  n.  A. 


as  more  care,  In  fact  though  not  in  law,  may 
be  required  to  avwd  oolUding  with  an  ob- 
viously lame  or  blind  adult  than  with  a  rig 
orous  man  in  full  possession  (tf  all  his  fac- 
ulties. But  all  this  is  true  only  where  it  i« 
admitted  or  proved  that  a  duty  exists.  'Ib 
considering  the  question  as  to  whether  a 
duty  exists,  there  is  no  distinction  betweea 
the  case  where  an  infant  is  injured  and  oat 
where  the  injury  is  to  an  adult,  though 
where  ihe  duty  is  imposed  the  law  nuy  ex- 
act more  vigilance  in  its  discharge  as  to  the 
fwrner.'  [Citing  Denman,  J.,  in  Dobbint 
V.  Missouri,  K.  &  T.  R.  Co.  91  Tex.  60,  38 
L.  R.  A.  673,  41  S.  W.  62.]  So.  if  it  be  con- 
ceded or  proved  that  the  defendant  was  neg- 
ligent, and  that  his  negligence  constituted 
part  of  the  legal  cause  the  plaintiff's  dam- 
age, then  the  incapacity  and  immaturity  of 
a  child  ^ointiff  may  furnish  a  good  aiuwer 
to  the  defense  of  contrihubny  neglignKe. 
Conduct  (rf  the  plaintiff,  which  wmud  has* 
been  negligent  in  an  adult,  may  not  be  hdd 
negligent  in  a  child.  But  the  fact  that  the 
child  plaintiff  was  not  'capable  of  contribu- 
tory n^ligence'  does  not  necessarily  estab- 
lish that  the  adult  defendant  was  n^ligent. 
It  does  not  per  ae  prove  that  the  defendant 
owed  to  the  plaintiff  a  duty,  or  that  be 
failed  to  perform  a  dn^.  If  there  was  no 
breach  <^  duty,  then  there  was  no  wn»g,  ir- 
respective of  the  boy's  capacity  to  know  tlut 
what  he  waa  dmng  was  dangerous.'  [Cit- 
ing Lurton,  J.,  in  Felton  v.  Auhrey,  20  C.  C. 
A.  436,  43  U.  S.  App.  278,  74  Fed.  353.] 
'Tlie  fact  that  Injuiy  nas  resulted,  and  to  a 
child  himself  incapable  of  negligenoe;  will 
not  imp(»t  the  n^ligence  of  the  defeiidant, 
which  IS  the  sole  ground  of  liability.'  [Cit- 
ing 1  Beven.  Neg.  2d  ed.  183;  OvJhsrtson  r. 
Crescent  City  R.  Co.  48  La.  Ann.  1380,  2& 
So.  902;  Emerson  v.  Peteler,  35  ItHon.  481. 
29  N.  W.  311:  Catlcit  v.  St.  Louis,  I.  SI. 

8.  R.  Co.  57  Ark.  461,  21  S.  W.  1062.1 
Obviously,  canes  of  the  tWo  foregmng  classes 
do  not  furnish  arguments  from  analogy  in 
favor  of  cresting  a  duty  towards  children  in 
situations  where  no  duty  at  oil  would  exist 
towards  adults.  Why  should  innocent  chil- 
dren have  greater  rights  than  imtonnt 
adults,  in  respect  to  damage  resulting  from 
the  nature  of  the  premises  upon  which  tbey 
enter  without  permission?  Remedy  against 
the  landowner  for  harm  happening  from  the 
condition  uf  the  premises  is  denied  to  adults 
who  are  entirely  free  from  intent  to  violate 
rights,  and  whose  presence  upon  the  land  U 
due  to  pardonable  mistake  or  to  irresistible 
external  force.  The  test  is  not  whetber 
their  motived  were  innocent,  or  even 
laudable,  or  whethw  their  conduct  wn 
careful,  but  whether  they  altered  with- 
out the  owner's  permission.  If  eo,  they 
cannot  claim  that  the  o^er  wa* 
under  a  duty  to  make  things  safe  for  thrir 
access,  or  to  give  warning  of  ncmapparent 
danger.  [Citing  }forgan  v.  BaUoveU,  57 
Me.  375;  Oramlich  v.  Wurst,  86  Pa.  74.  27 
Am.  Rep.  684.]  It  may  possibly  be  sug- 
gested that  an  adult  trespasser  is  barred 
upon  grounds  inapplicable  to  a  childish  in- 
trtider.   It  may  be  urged  that  tlie  adult  is 
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bured  hf  Us  own  wrong,  both  ( 1 )  because 
he  must  always  be  regarded  as  guilty  of  con- 
tributory negligence;  and  (2)  mc&use,  even 
if  not  n^ligent,  he  is  a  tort  feasor  in  the 
technical  sense,  whereas  a  young  child  may 
be  incapable  of  negligence,  and  ought  not  to 
be  r^arded  as  even  technically  a  tort  feas- 
or.   But  this   argument  entir^  miscon- 
ceives the  true  reason  why  an  adult  tres- 
passer fails  to  recover  in  the  case  supposed. 
The  decision  turns,  not  upon  the  presence  of 
fault  in  the  plaintiff,  but  upon  the  absence 
of  fault  in  the  defendant.    The  plainUff's 
action   is   defeated,  not   because  hia  own 
wTcmg  bars  a  recovery  against  the  landown- 
er who  has  neglect^  to  perform  a  duty 
owing  to  him,  but  beeanse  ne  has  not  svic- 
<-eed«l  in  establiibing  the  primary  proposi- 
tion that  the  landowner  owed  to  him  the 
duty  in  queeti<».   ffis  trespass  is  not  nec- 
(■Hsnrily  nnd  always  a  negligent  act,  and 
hence  does  not  invariably  bar  him  on  the 
jrround  of  contributory  negligence.  [Citing 
1  Shearm.  &  Redf.  Neg.  4th  ed.  59  9T,  98.] 
Xor  does  his  tort,  even  when  he  is  a  con- 
scious and  mc»aUy  inexcusable  trespaaser, 
prevent  his  recovering  against  the  landown- 
«r  for  negligently  bringing  force  to  bear 
tipon  him  Ity  a  positive  act  done  aft«r  hia 
«ntry,  t.  e.,  by  what  Clerk  ft  L.  Torts,  2d 
o<i.  14,  call  'a  negligent  act  of  ccwnmission.' 
Itut  when  an  adult,  who  entered  without  per- 
mission, seeks  to  recover  against  the  land- 
owner for  harm  happening  from  the  condi- 
ti<Hi  of  the  premises,  he  fails  even  though 
lie  were  morally  blameless.   He  may  be  a 
technical  tort  feasor,  but  recovery  is  not 
denied  to  him  by  way  of  punishment  for  his 
own  'wrong.'    He  fails  because  the  landown- 
er owed  him  no  duty  to  have  the  premises  in 
safe  condition  for  his  entry.  [CitingShearm. 
&  Redf.  Neg.  4th  ed.  fi§  97,  98,  supra.]  Why 
should  the  moral  innocence  of  a  childish  in- 
t  ruder  raise  a  duty  on  the  part  of  the  land- 
owner which  is  not  creatra  by  the  moral 
innocence  of  an  adult  intruder?   The  youUi- 
fiil  innocence  of  the  child  does  not  make  re- 
strictions on  the  right  of  user  less  damag- 
ingj  to  the  owner,  or  make  the  alleged  duty 
of  preventing  entrance  of  an  intruder,  or  of 
protecting  him  from  harm  after  entry,  less 
burdensome  than  in  the  case  of  an  adult. 

.  .  The  child,  it  is  said,  is  incapable  of 
protecting  itself,  and  hence  it  is  eloquently 
contended  that  the  law  must  irapone  the  duty 
of  protection  upon  landowners.  The  appar- 
<*nt  assumption  is  that  all  the  children  in 
t  ho  world  are  mere  waifs  and  strays,  and 
t.liat  the  duty  of  csrinR  for  them  must  be 
imposed  upon  the  landowners  because  the 
Inw  can  And  no  one  else  to  bear  the  burden. 
fOitinfr  the  language  of  Mr.  Justice  Agnew 
in  Ifydravlie  Worka  Co.  v.  Orr.  83  Pa.  336.] 
I^ie  fact  is  that  the  vast  majority  of  chil- 
Iren  have  protectors  appointed  alike  by  na- 
t.ure  and  by  law,  viz.,  their  parents,  who 
^l^^.vc  legal  power  ia  control  their  actions, 
»n<l  whose  moral  duty  to  krep  their  children 
'rom  entering  upon  danjreroua  premisefl  is 
r*»Tieral'y  rppnrded  as  at  leait  equal  to  the 
riorn.1  obligation  of  the  landowner  to  fence 
Yif>va  out.  If  the  child,  upon  entering  the 
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premises,  is  hurt  by  the  'active  negIig«noe* 
of  the  owner  in  bringing  force  to  bear  upon 
him,  it  may  well  be  that  the  negligence  of 
the  parent  in  failing  to  restrain  the  child's 
entrance  does  not  bar  the  child's  recovery 
for  the  force  thus  brought  to  bear  upon  him 
after  his  mtrance.  But  it  is  going  far  be- 
yond this  to  say  that  the  child  can  recover 
for  harm  sustained  by  him  through  the  con- 
dition of  the  premises  without  the  immediate 
intervention  of  any  human  agency  save  his 
own.  [Citing  Felton  v.  Aubrey,  20  C,  C.  A, 
436,  43  U.  S.  App.  278,  74  Fed.  353.]  When 
a  child  wakes  up  in  the  morning  in  his 
father's  house,  the  duty  of  providing  a  safe 
playground  for  him  during  the  day  rests 
upon  his  parents.  Is  this  dufy  riiifted  from 
the  parent  to  private  landowners  because  the 
child  chances  to  escape  from  the  parent's 
caret    [Citing  Clark  v.  Manc}vcaier,  62  N. 

H.  577;  Uissouri,  K.  d  T.  R.  Co.  v.  Dohbins 
{Tex.  Civ.  App,)  40  S.  W.  861.]  If  those 
who  brought  the  child  into  the  world  are  un- 
able, by  reason  of  poverty,  to  provide  him  a 
playground,  this  may  afford  an  argument 
for  the  passage  of  a  statute  imposing  ttiat 
duty  upon  the  municipality,  in  which  case 
each  landowner  would  have  to  contribute  his 
proportion  of  the  expense.  But  this  is  quite 
another  thing  from  assessing  upon  a  single 
unfortunate  landowner  the  entire  damage 
arising  from  the  want  ot  such  a  pla^^oux^. 
[Citing  Rosa  v.  Keith,  16  Sc.  Bess.  4th 
series,  p.  89.]" 

An  earl^  cose^  and  one  often  referred  to, 
is  that  m  Hargrfwoe*  t.  Deawn,  25  Mich. 

I.  There  the  plaintiff,  as  administrator, 
sought  to  recover  damages  for  the  death 
his  son,  a;  child  of  tender  years,  who  was 
killed  by  falling  into  a  cistern  which  had 
been  left  uncovered  on  premises  not  immedi- 
ately adjoining  the  highway.  It  was  held: 
"Owners  of  private  property  are  not  respon- 
sible for  injuries  caused  by  leaving  a  dan- 
gerous place  unguarded,  where  the  person  In- 
jured was  not  on  the  premises  by  permisslm, 
or  on  business,  or  rnther  lawful  occa.sion,and 
had  no  right  to  be  there."  Mr.  Justice  Camp- 
bell, in  delivering  the  opinion  of  the  court, 
says:  "Cases  are  quite  numerous  in  which 
the  same  questions  have  arisen  which  arise 
in  this  case,  and  we  have  found  none  which 
hold  that  an  accident  from  n^ligence,  on 
private  premimcs,  can  be  mode  the  ground  of 
damages,  unless  the  party  injured  has  been 
induced  to  come  by  personal  invitation,  or 
by  employment  which  brings  him  there,  or 
by  resorting  there  as  to  a  place  of  business 
or  of  general  resort,  held  out  as  open  to  cus- 
tomers or  others  whose  lawful  occasions  may 
lead  them  to  visit  there.  We  have  found  no 
support  for  any  rule  which  would  protect 
those  who  go  where  th^  are  not  incited,  but 
merely  with  express  or  tacit  permissitm, 
from  curiosity  or  motives  of  private  conven- 
ience, in  no  way  connectod  with  business  w 
other  relations  with  the  occupant."  In 
OrcrhnU  v.  Twlhs.  93  Mo.  422,  6  R.  W.  74, 
the  eifrht-yeiir  old  son  of  the  plaintiff  was 
drowned  in  a  pond  of  water,  not  bordering 
on  the  liighway,  which  had  been  formed  in 
ronsecjueuep  of  io<-k  having  Iwen  quarried  on 
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a  lot  owned  hy  the  defendant.  It  waa  ruled 
tiiat  Uie  owner  of  the  quariy  was  under  no 
obligatim  to  build  a  fence  around  it  to  keep 
treapassers  away,  nor  liable  for  injuiy  to 
them  occaaioned  by  the  absence  of  such  a 
fence.  In  Klio)  v.  Nicman,  68  Wis.  271,  6U 
Am.  Rep.  8S4,  32  N.  W.  223,  the  declaration 
ail^^ed  that  the  defendant  was  the  owner 
and  in  poeseasira  oi  a  vacant  and  unindoeed 
lot  in  a  thickly-settled  part  of  the  city  of 
Milwaukee,  to  which  the  public  had  free 
and  unobstructed  access ;  tnat  tor  a  long 
time  there  had  existed  upon  the  lot  a  deep 
and  dangerous  hole  or  excavation,  partially 
filled  with  water,  making  a  pond,  which  cov- 
ered about  the  entire  surface  of  the  lot; 
that  the  water  of  the  pond  was  roily,  so 
that  its  depth  could  not  be  ascertained  ex- 
cept by  measuronent,  but  that  in  places  it 
was  9  feet  deep,  so  that  the  pond  was  dan- 
gwous  to  the  lives  of  children  who  might  be 
attracted  thereto,  for  amusement  or  other- 
wise: that  the  defendant,  well  knowing  that 
the  pond  was  dangerous  to  the  lives  of  chil- 
dren residing  in  the  vicinity  of  the  same, 
wrongfully,  n^li^ently,  and  carelessly  per- 
mitt^  it  to  remain  unguarded  by  a  fence  or 
barricade;  and  that  plaintiff's  son,  a  lad 
nine  years  of  age,  "while  playinj;  upon  and 
about  said  pond  of  water,  being  induced 
thereto  by  reason  of  the  unguarded  and  un- 
protected cfmditioR  of  said  hole  as  aforesaid, 
fell  and  was  precipitated  into  the  same,  and 
was  drowned.''  A  demurrer  to  the  declara- 
ton  was  sustained  in  the  trial  court,  which 
ruling,  cm.  appeal,  was  affirmed  by  the  su- 
preme court.  Mr.  Chief  Justice  Cole,  speak- 
ing for  the  court,  said:  "The  single  ques- 
tion presented  is,  Was  it  the  duty  of  the  de- 
fendant to  fence  or  guard  this  hole  or  exca- 
vation on  his  lot  (which  it  does  not  appear 
he  made,  or  caused  to  be  made) ,  where  sur- 
face water  collected,  in  order  to  secure  the 
safety  ot  afarangera,  young  or  old,  who  might 
go  upon  or  about  the  pond  for  play  or  curi- 
osityf  If  the  defendant  was  bound  to  so 
fence  or  guard  the  pond,  upon  what  princi- 
ple or  ground  does  this  obli^tion  rei^tl 
Tiiere  can  be  no  liability,  unless  it  was  his 
duty  to  fence  the  pond.  It  surely  is  not  the 
duty  (rf  an  owner  to  guard  or  fence  every 
dangerous  hole  or  pond  or  stream  of  water 
on  hia  premises,  for  the  protection  of  persons 
going  upon  hia  land  who  had  no  right  to  go 
there.  No  such  rule  of  law  is  laid  down  m 
the  hooks,  and  It  would  be  most  unreason- 
able to  BO  hold,"— citing  1  Thomp.  N^.  361. 

The  facts  in  the  case  of  Oilleepie  v.  Mo- 
Ooican,  100  Pa.  144,  45  Am.  Rep.  365,  are 
quite  similar  to  those  in  the  case  under  con- 
sideration. There  the  defendants  "were  the 
owners  of  a  lot  of  ground  In  the  outskirts 
of  Philadelphia,  upon  which  there  was,  and 
had  for  some  time  been,  a  deep  well.  The 
neareet  paved  highway  ran  300  feet  from  the 
well,  and  the  nearest  road  about  80  feet. 
There  were  houses  about  300  feet  off,  but 
the  built-up  part  of  the  city  was  nearly  half 
a  mile  distant.  Whether  any  paths  led  near 
the  well  was  disputed.  The  well  was  uncov- 
ered, and  was  not  hidden  by  bushes  or  shrub- 
bery. It  was  not  fenced  round,  ma  was  the 
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lot  in  which  it  lay.    The  lot  was  a  oommoa 

place  of  resort  for  children  and  adults.  A 
hoy  of  a  little  less  than  eight  years  of  age 
was  found  drowned  in  the  above  well,  ius 
hat  being  found  on  the  side,  together  with  i 
few  small  fishes.  In  a  suit  by  the  bc^'s 
father  against  .  .  .  [the  defendants]  to 
recover  damages  for  hie  death, — ^h^  thst 
the  boy  was  a  trespasser,  and  that  .  .  . 
[the  defendants]  had  not  been  guilty  of  sdv 
such  negligence  as  would  render  them  lisble 
for  his  death."  In  delivering  the  opinion  o( 
the  court,  Mr,  Justice  Paxson  said:  "Nor 
do  we  assent  to  the  broad  proposition  that 
'the  owner  of  premises  in  the  neighborhood 
of  a  pt^ulous  city,  and  opening  on  a  put 
lie  highway,  must  so  use  them  aa  to  protect 
those  who  stray  upon  them  and  are  acci- 
dentally injured.'  This  doctrine  rests  chief- 
ly upon  the  case  above  referred  to  [Bydratt- 
lic  Worka  Co.  v.  Orr,  83  Pa.  332],  which  wm 
not  intended  to  decide  any  such  principie. 
and  is  in  direct  conflict  with  the  rec^t  weli- 
considered  case  of  Oramlich  v.  Wunt,  86 
Pa.  74,  27  Am.  Rep.  684,  in  whidi  it  «a.< 
held  that  'where  the  owner  of  land,  in  the 
exercise  of  lawful  dominion  over  it,  make> 
an  excavation  thereon  which  is  such  a  tU"- 
tance  from  the  public  highway  that  a  pa- 
son  falling  into  it  would  be  a  trespikSRer 
upon  the  land  before  reaching  it,  the  owner 
is  not  liable  for  an  injury  .thus  sustained.' 
.  .  .  We  are  unable  to  see  anything  in 
this  case  to  charge  the  defendants  with 
ligence  in  not  inclosing  their  lot  or  guard- 
ing the  well.  There  was  no  concealed  trap 
or  dead  fall,  as  in  Hydmulie  Worka  Co.  r. 
Orr.  The  well  was  open  and  visible  to  the 
eye.  No  one  was  lik^y  to  walk  into  it 
day,  and  this  accident  did  not  occur  at  iu<Fhr 
A  boy  playing  up<Hi.its  edge  might  fall  in. 
just  as  he  might  in  any  pond  or  stream  of 
water.  In  this  respect  the  well  was  no  more 
danp^rous  than  the  river  front  en  both  sidp» 
of  the  city,  where  boys  of  all  ages  congrepsle 
in  large  numbers  for  fishing  and  other 
amusem«its.  Vacant  brick  yards  and 
lots  exist  on  all  sides  of  the  my.  There  are 
streams  and  pools  of  water  where  ehildreo 
may  he  drowned;  there  are  inequalities  of 
surface  where  they  may  be  injured.  To 
compel  the  owners  of  such  property  either  to 
inclose  it,  or  flll  up  their  ponds  and  lew! 
the  surface  so  that  trespassers  may  not  V 
injured,  would  be  an  oppressive  ruleL  The 
law  does  not  require  us  to  enforce  any  aach 
prindple,  even  where  the  trespassers  >re 
children.  We  all  know  that  boys  of  eitrht 
years  of  age  Indulge  in  athletic  sports.  Thev 
fish,  dioot,  swim,  and  climb  trees.  All  the# 
amusemente  are  attended  with  danger,  and 
accidents  frequently  occur.  It  is  mrt  of  a 
bc^s  nature  to  trespass,  espedally  where 
there  Is  tempting  fruit,  yet  I  never  heard 
that  it  was  the  duty  of  the  owner  of  a  fruit 
tree  to  cut  it  down  because  a  boy  trespaswr 
may  possibly  fall  from  its  branches.  Yet 
the  principle  contended  for  by  the  plnintif 
would  bring  us  to  this  absurdity,  if  carried 
to  its  locical  conclusion.  Sforeover,  it  wouM 
charge  tlie  duty  oi  the  protection  of  diildren 
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upon  every  membBT  of  the  (MHiimuiiily  except 
tndr  parents." 

In  Vlark  t.  Uanohester,  62  N.  H.  677,  the 
dtj  <rf  Manchester  b^n  filling  a  reservoir, 
but  left  a  portion  of  the  excavation,  which 
contained  water.    The  excavation  was  unin- 
cloBed.    The  plaintiff's  boy,  a  little  leea  than 
four  years  old,  and  living  with  his  parents, 
about  150  feet  from  the  reservoir,  bavins 
followed,  with  a  crowd  of  other  boys,  a  band 
of  muwc  to  the  gate  <rf  a  play  or  ball  ground 
near  hy,  and  wuiderinff  ay  the  reservoir  ez- 
earation,  fell   into   uie   water,  and  was 
drowned.   On  the  facts  stated,  it  was  held 
that  an  acti<ni  could  not  be  maintained  by 
the  administrator  of  the  child  against  the 
eitgr,  and  the  case  was  "discharged."  Subse- 
quently, the  plaintiff  amended  his  declara- 
tion by  alleging  "that  the  place  of  the  reser- 
voir, at  the  time  of  the  injury,  was  an  un- 
imarded  excavation,  pit,  and  trap,  near  to 
Uie  public  street^  and  the  residences  of  a 
large  number  of  people,  including  that  (A 
the  plaintiff,  and  the  water  therdn,  together 
with  the  work  of  filling  the  excavation,  was 
calculated  to  and  did  allure  to  it  younf  chil- 
dren; that  the  defendants  had  knowledge  of 
the  situation,  and  these  facts  were  a  license 
and  invitatimi  to  the  plaintiff's  child  to  crane 
there;  and  that,  neither  he  nor  his  parents 
being  In  fault,  he  went  there,  fell  into  the 
pit,  and  was  drowned."    Mr.  Justice  Allen, 
rendering  the  opinion  of  the  court,  said:  "If 
the  facts  stated  in  this  count  were  proved, 
they  would  not  establish  the  defendants'  lia- 
bility.   The  exeavatiwi  for  a  reservoir  was 
not  made  and  filled  with  water  for  a  trap, 
but  for  lawful  use  by  the  defendants  on  their 
own  land.  .   .   ,   The  averment  of  license 
and  invitation  to  the  child  to  go  there  is  one 
of  argument  by  inference  from  the  facts 
stated,  and  the  facts  positively  averred  do 
not  warrant  and  support  the  inference.  The 
fact  that  children  went  to  the  reeervcdr  pit 
from  curiosity  or  for  pleasure,  without  ob- 
jection of  the  defendants,  was  not  an  invi- 
tation nor  a  license  to  go  there.    The  child 
wan  not  npon  the  land  fay  invitation,  nor  un- 
der circumstances  which  made  it  the  duty 
of  the  defendants  to  protect  him.    He  was 
there  to  gratify  his  curiosity,  or  for  mere 
pleasure,  and  the  defendants  owed  him  no 
special  duty.    It  was  not  a  case  of  setting 
a  trap  for  the  children,  nor  one  of  wantonly 
■uid  knowingly  leading  them  into  danger,  and 
tliie  one  to  destruction.    It  was  the  ordinary 
ca.Be  of  ft  landowner,  manu^ng,  within  the 
boundaries  of  his  own  land,  his  own  prop- 
«rty.  in  bis  own  way,  tar  his  own  use  «nd 
benefit;  and  though  in  dmng  this  he  might 
find  occaaion  to  dig  excavations,  con^itruct 
reservfnrs,  provide  fish  ponds,  plant  and  cul- 
tivate fruit  trees,  erect  and  maintain  useful 
structures,  instruments  and  machinery,  all 
of   which  are  alluring,  attractive,  and  dan- 
gerous to  children,  yet  it  could  not  be 
claimed  that  he  must  constantly  guard  these 
tilings  against  the  approach  of  perfl<»s  ocun- 
ingr  without  license  or  invitation,  and  at- 
tx-cacted  by  mere  curiosity  or  pleasure,  or  suf- 
^ex-  in  damages  for  any  injury  they  might 
-receive.   The  rule  that  the  owner  of  land 
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may  manage  it  in  his  own  way,  fw  his  own 
benefit,  and  owes  no  duty  to  tbose  who  come 
upon  it  for  no  business  purpose,  but  without 
license,  express  or  implied,  is  too  well  es- 
tablished to  need  further  comment,  or  to 
warrant  a  departure  from  it." 

In  Richards  v.  Connell,  46  Neb.  467,  63 
N,  W.  915,  the  all^ations  of  the  petition 
were,  in  substance,  that  the  defendants  had 
for  a  long  time  negligently  permitted  the 
surface  water  to  accumulate  on  certain  lots 
which  they  owned  and  were  in  possesaicHi  of, 
therd)y  creating  a  deep  and  dangerous  pond, 
and  that  th^  had  failed  and  neglected  to 
fence  such  lots,  or  to  erect  barriers  of  any 
kind,  to  prevent  children,  lawfully  in  the 
vicinity  thereof,  from  falling  into  said  pond; 
that  the  lots  were  situated  in  the  vicinity 
of  one  of  the  public  schools  of  the  city  of 
Omaha,  and  that  the  pond  was  not  only  dan- 
gerous to  persons  passing  alon^  a  named 
street  adjacent  thereto,  hut  was  m  a  public 
and  much-frequented  place,  and  was  attract' 
ive  to  children  of  tender  ag^  many  ol  whom 
were  accustomed  to  play  about  and  upon 
said  water;  that  on  a  given  day  the  plain- 
tiff's intestate,  -a  boy  of  ten  years  of  age, 
yielding  to  the  natural  impulse  of  childhood, 
went  on  said  pond,  upon  a  section  of  a 
wooden  sidewalk  out  of  which  he  had  con- 
structed a  raft,  and  while  floating  thereon 
fell  into  the  pond  and  was  drowned.  A  de- 
murrer to  the  petititm  was  sustained,  upon 
the  ground  th^  it  failed  to  state  a  cause 
of  action  against  the  owners  of  the  land, 
the  court  holding:  "The  owner  of  a  vacant 
lot  upon  which  is  dtuated  a  pond  of  water 
or  a  dangerous  excavation  is  [nc^]  required 
to  fence  it,  or  otherwise  insure  the  safetgr 
of  strangers,  old  or  young,  who  may  go  upon 
said  premises,  not  by  his  invitation,  express 
or  implied,  but  for  the  purpose  of  amuse- 
ment or  from  motives  of  curiomty." 

To  the  same  effect,  see  Omaha  v.  Bowman, 
52  Keb.  293,  40  L.  R.  A.  531,  72  N.  W.  316, 
where  a  boy  aevea  years  dd  was  drowned 
by  falling  off  a  raft  floating  on  a  pond, 
which  had  been  made  by  the  dty  in  con- 
structing and  filling  up  a  certain  street. 

So,  in  Petera  v.  Botcman,  116  Cal.  345,  47 
Pac.  113,  598,  it  was  held:  "The  owner  of 
a  vacant  lot  npon  which  a  pond  of  water 
has  accumulated,  by  reason  of  an  embank- 
ment erected  by  the  city  in  the  grading  of 
the  street,  preventing  the  flow  of  su^ace 
water  from  uie  lot,  owes  no  duty  to  trespass- 
ers to  keep  the  water  from  aeeumulating 
upon  the  premises,  nor  to  keep  the  lot  guard- 
ed against  trespasses  by  children,  and  is 
not  liable  for  the  death  of  a  child  frmn 
drowninj;  in  t^e  p>nJ  ^rhile  treApassing  in 
the  lot."  In  that  case  a  boy  eleven  yenrs 
old  was  drowned  by  falling  into  the  pond 
from  a  raft  there<Hi. 

In  Ratte  v.  Dawaon,  50  Minn.  450,  62  N. 
W.  065,  "where  a  child  of  tender  yeus  wan 
taken  by  an  older  sister,  to  whose  care  it 
was  intrusted,  to  vacant  residence  lots  in  a 
city,  for  rccreaUon  and  pleasure,  and  was 
accidentally  knocked  down  and  killed  by  the 
caving  in  of  an  embankment,  caused  by  ex- 
cavatirau  for  sand,  and  which  had  bgen  left 

Digitized  by  VjOO^ 


Oboboia  Suprkme  Codbt. 


II 


unfenced,  [it  was]  held  that  the  landowner 
wii8  not  liable  in  damages,  and  that  he  owed 
no  dut^  to  persons  coming  upon  the  prem- 
ises, without  his  invitation,  to  protect  them 
from  danjrer  from  excavations  thereon."  The 
**ourt  said:  "There  is  nothing  to  take  the 
i-ase  out  of  the  general  rule  that  where  the 
owner  of  land,  in  the  exercise  of  his  lawful 
dominion  over  it,  makes  an  excavation  there- 
on, BO  for  from  the  street  that  a  person  com- 
ing onto  the  land  without  his  invitation, 
and  fallini^  into  it,  would  be  a  trespasser  be- 
fore reaching  it,  such  owner  is  not  liable  to 
an  action  for  the  injury  sustained.  .  .  . 
The  maxim  Bio  utere  tuo,  etc.,  has  no  appli- 
cation to  such  a  case.  It  refers  to  acts  the 
effect  of  which  extends  b^ond  the  limits  of 
the  property,  and  to  neighbors  who  do  not 
interfere  with  it  or  enter  upon  it.  If  the 
rule  were  otherwise,  a  landowner  could  not 
sink  a  well  or  dig  a  dit<^h  or  open  a  stone 
quarry  on  bis  own  land,  except  at  the  risk 
of  being  made  liable  for  consequential  dam- 
ages, u-nich  would  unreasonably  restrict  its 
enjoyment." 

It  was  held  in  Grindley  v.  McKechnie,  163 
Mass.  494,  40  N.  E.  764,  thfl,t  an  owner  who 
digs  a  deep  hole  on  his  unfenced  land  about 
25  feet  from  the  street,  which  fills  with  wa- 
ter, and  is  concealed  by  boards  and  shavings 
floating  on  the  surface,  ia  not  liable  in  dam- 
ages for  the  death  of  a  child  five  years  old, 
who,  without  the  consent  of  the  owner,  goes 
on  the  land,  and  is  drowned  in  the  bole. 

Among  the  cases  relied  on  by  defendant  in 
error  is  that  of  Ferguson  v.  Columbut  d  R. 
It.  Co.  75  Ga.  637,  77  Ga.  102,  wherein  this 
court  Hfeld:  "Where  a  railroad  company 
leaves  a  dangerous  machine,  such  as  a  turn- 
table, unfastened  in  a  city,  on  a  lot  which  is 
not  securely  inclosed,  and  where  people  and 
children  are  wont  to  visit  it  and  pass 
through  it,  this  is  negligence  on  the  part  of 
such  company;  and  where  an  infant  of  ten 
or  twelve  years  of  age  resorted  to  the  turn- 
table, and  in  riding  upon  it  was  dangerously 
iind  seriously  injured,  the  railroad  company 
is  liable  for  damages  for  such  injuries  to 
the  infant."  The  rule  of  the  so-called  Tum- 
iable  Canes  has  been  adopted  by  many  of  the 
courts,  by  others  it  has  been  severely  criti- 
cised, and  by  some  wholly  repudiated.  Some 
nf  the  courts  which  have  recognized  the  rule 
liiive  limited  its  operation  strictly  to  turn- 
tables and  other  dangerous  and  attractive 
machinery.  It  has  been  repudiated  by  the 
courts  of  last  resort  in  New  Hampshire,  Ten- 
nessee, Massachusetts,  New  York,  and  New 
.Teraey.  See  Frost  v,  F.aatem  R.  Co.  64  N. 
H.  220,  fl  Atl.  7»0:  Bates  v.  NashvUlp.  r. 
<f  St.  L.  R.  Co.  90  Tenn.  36.  1.5  S.  W.  1069: 
Daniels  v.  Neic  York  £  y.  E.  R.  Co.  154 
Mass.  349,  13  L.  R.  A.  248.  28  N.  E.  28.^: 
Walsh  V.  Fitchburg  R.  Co.  145  N.  Y.  301, 
27  L.  R.  A.  724,  39  N.  E.  1068 :  Dclairarc, 
L.  &  W.  R.  Co.  v.  Reich,  61  N.  .J.  L.  635.  41 
L.  R.  A.  831,  40  Atl.  682.  Liability  was 
also  denied  in  8t.  Louis,  V.  £  T.  H.  R.  Co. 
T.  Bell,  81  III.  76,  25  Am.  Rep.  269.  on  ac- 
count of  "the  isolated  position"  of  the  turn- 
table in  quiwtion.  The  rule  was  recognized 
in  Keffe  v.  MUicaukee  &  8t.  P.  R.  Co.  21 
54  U  R.  A. 


Minn.  207,  18  Am.  Rep.  393.  wherein 
Justice  Young  pronounced  perhaps  theat 
opinion  ever  delivered  in  support  of  the  i 
trine.  The  same  court,  however,  in  Ti 
V.  Winona  &  St.  P.  R.  Co.  39  Minn.  164 
N.  W.  402,  clearly  intimated  that  the 
trine  of  the  Tunitahle  Cases  ought  nol 
be  extended;  and  in  Stendal  v.  Boyd 
Minn.  279,  60  N.  W.  899,  said:  "We  did 
mean  by  this  [what  was  said  in  Ttris 
Winona  &  St.  P.  R.  Co.]  that  we  would 
apply  the  doctrine  to  any  but  **turnt 
case8,''  but  merely  that  we  would  not  er 
the  doctrine  to  cases  which,  upon  their  fj 
did  not  come  strictly  and  fully  within 
principle  upon  which  those  caaes  re^t. 
would  not  extend  it  to  an  ordinary  case 
landowner  merely  allowing  a  pool  or  ] 
of  water  to  stand  on  a  vacant  lot.  To  b 
a  case  of  such  a  pond  within  the  prim 
of  these  cases,  it  would  have  to  be  excepi 
al  and  peculiar  in  its  circiunstajices.'' 
in  Ratte  v.  Dawson  and  Dehanits  t.  St.  1 
73  Minn.  385,  76  N.  W.  48,  and  in  Ha 
V.  Winona  d  8t.  P.  R.  Co.  46  Minn. 
48  N.  W.  1023,  the  principle  was  consic 
bly  limited  in  its  application.  In  the 
mentioned  case  the  court  held :  "A  nil 
company,  maintaining  what  is  known 
'gravity'  yard  or  eide  track,  has  undoul 
ly  performed  its  duty  as  to  a  trespai 
child  of  tender  years,  strictly  non  aui  j 
when  it  securely  fastens,  by  means  of  tb 
dinary  appliance  or  brake,  such  cars  i 
may  have  occasion  to  place  upon  the  ^ 
of  its  track."  In  Koons  v.  8t.  Itouis 
M.  R.  Co.  6S  Mo.  692,  the  doctrine  oi 
Turntable  Cases  was  followed,  but  it 
limited,  as  has  t>een  seen,  in  Overho 
Vietha,  93  Mo.  422,  6  S.  W.  74 :  and  i 
in  Barney  v.  Hannibal  d  8t.  J.  R,  Co. 
Mo.  372,  20  L.  R.  A.  847,  28  S.  W. 
where  the  court  held:  "Railroad  ears 
similar  machinery'  are  not  'dangerous 
chines,'  within  the  meaning  of  the  mli 
daring  turntables  to  be  such;"  and  ah 
Wittc  V.  Btifel,  126  Mo.  295,  28  S.  W. 
where  it  was  held:  "The  owner  of  a  b 
ing  in  process  of  construction  in  a  cii 
not  liable  for  injuries  to  a  child  pla 
thereat  without  his  knowledge,  and  wit 
any  inducement  or  invitation,  implie 
otherwise,  <hi  his  part  to  the  child  U 
upon  the  premises."  In  Kanaaa  C.  R. 
V.  Fitzaimmons,  22  Kan.  686,  31  Am. 
203,  and  Union  P.  R.  Co.  v.  Dunden,  37  ] 
1,  14  Pac.  601,  the  doctrine  of  the  Tumi 
Cases  is -recognized;  but  in  Chicago.  1 
W.  R.  Co.  V.  Bockoven,  53  Kan.  279.  36 
322,  where  it  appeared  thct  a  child 
killed  by  falling  off  a  defective  gate  < 
railroad  company,  upon  which  it  was 
ing,  the  court  said:  "We  arc  not  wH 
to  o:(tend  the  rule  declared  by  this  eoai 
the  Fitzsimmons  and  Dundcn  Cages. 
some  of  the  courts  the  rule  in  those  c 
has  been  questioned,  and  in  others  deni 
In  Evansich  v.  Gulf,  C.  d  8.  F.  R.  Co 
Tex.  126,  44  Am.  Rep.  586,  and  other  c 
decided  by  the  supreme  court  of  that  si 
the  turntable  rule  has  been  followed: 
in  Missouri,  K.  d  T.  R.  Co.  v.  Dobbina  1 
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I'i*.  App.)  40  S.  W.  861,  amrmed  by  tha  su- 
preme court  <A  Texas  ( 91  Tex.  00,  38  L.  K. 
A.  573,  41  S.  W.  62),  the  rule  ift  sharply 
cndcised,  the  latter  court  holding:  "Tlie 
comnioD  law  doe*  not  impoM  upon  the  owner 
oi  property  the  duty  to  use  care  to  keep  his 
premises  in  such  conditim  tiiat  a  child  of 
leader  years  going  thereon  without  invita- 
tioo  may  not  be  injured.  ...  A  ratl- 
rmd  company  which  constructs  a  platform 
for  the  reception  of  freight  and  passengers, 
«nd  a  path  of  plank  leading  thereto,  would 
aot  be  liable  to  anyone  who  fell  from  the 
path  into  an  excavation,  who  was  not  going 
to  or  from  the  idatiorm  on  business  ctmuect- 
«d  vith  the  eommny.'*  There  it  appeared 
that  plaintifTs  child,  lees  than  three  years 
old,  fell  into  such  excavation  and  was 
droKDed.  The  rule  of  the  Turntable  Catta 
was  recognized  also  in  Barrett  v.  Southern  P. 
1-0.  91  Cal.  200,  27  Pac.  666;  but,  as  we  have 
feen,  in  PeteT$  v.  Bovoman,  115  Cal.  345,  47 
Psc.  113,  S9S,  the  rule  was  not  extended  to 
a  case  where  a  child  trespassinR  upon  an 
unguarded  lot  fell  into  a  pond  thereon  and 
vas  drowned.  The  rule  was  alito  recognized 
in  Atc\isfm  A  N.  R.  Co.  v.  Bailey,  11  Neb. 
3^,  9  N.  W.  50;  but,  as  we  have  already 
*mi,  in  Richards  v.  Connell,  46  Neb.  467,  63 
v.  W.  915,  it  was  not  applied  where  the 
child  iA  the  plaintiff  was  trespassing  upon 
the  lot  of  the  defendant,  and  was  drowned 
by  falling  from  a  raft  on  a  pond  theretm. 
Adopting  what  we  believe  to  be  the  wise 
t-^iTRe  of  these  courts  in  limiting  the  doc- 
trine of  the  Turntable  Casrs,  we  hold  that 
the  case  <rf  Ferguson  v.  Columbus  d  R.  R. 
ro.  75  Ga.  637,  77  Oa.  102,  is  not  authority 
»hir-h  is  applicable  to  the  facts  of  Uie  case 
under  eonaidenition.  Our  eonelusicm  is  that 
the  evidence  in  this  case  does  not  disclose 
the  breach  of  any  duty  liwfully  due  from 
the  defendant  rulway  company  to  the  de- 
based child,  and  eonsequently  did  not  war- 
rant a  finding  that  his  death  mu  oeeaeioned 
tiy  it  A  n^lig«iee.  Irrespective,  therefore,  of 
otiier  questions  presented,  the  verdict  in  fa- 
vor of  the  child's  father  was  without  evi- 
denec  to  support  it,  and  the  trial  court  erred 
in  not  setting  it  aside. 

A^  siipportins  the  rule  tSiat  the  owner  or 
omipier  of  land  owei  no  duty  of  immunities 
to  trespassing  children,  see  the  following 
nws  and  authorltiea  therein  dited;  CmtnU 


Branch  Union  P.  R.  Co.  v.  Benigh,  23  Kan. 
347,  33  Am.  Rep.  107;  Oreene  v,  Linton,  7 
Miac.  272,  27  N.  Y.  Supp.  8l)l ;  Powera  v. 
Creem,  22  App.  Div.  480,  48  N.  Y.  Supp.  21; 
.\'eicdoU  T.  ioung,  80  Hun,  364,  3U  N.  Y. 
^upp.  84;  McAipin  v.  Powfll,  70  N.  Y.  120, 

20  Am.  Rep.  655;  Sterger  v.  Van  HicJclen, 
132  N.  Y.  4U9,  16  L.  11.  A.  040,  30  N.  E.  987 ; 
Murpky  V.  Broot/yn,  118  N.  Y.  575,  23  N. 
£.  887;  Bevery  v.  Nickerson,  120  Mass.  300, 

21  Am.  Rep.  614;  McEachem  v.  Boston  d 
M.  R.  Co.  150  Mass.  515,  23  N.  E.  231;  ifc- 
Ouinest  v.  Butler,  159  Mass.  233,  34  N.  E. 
259;  Gay  v.  Esaem  EUctrio  Htreet  R.  Co. 
159  Mass.  238.  81  L.  R.  A.  448,  34  N.  E. 
186;  Bolbrook  T.  Aldrteh,  168  Mass.  IS,  36 
L.  R.  A.  493,  46  N.  E.  115;  Qalligan  v.  Met- 
acomet  Mfg.  Co.  143  Mass.  527,  10  N.  E. 
171;  Breckenridge  v.  Bennett,  7  Kulp,  96; 
Rodgert  v.  Lees,  140  Pa.  476,  12  L.  R.  A. 
216,  21  AU.  399;  Oil  City  d  P.  Bridge  Co. 
V.  Jackson,  114  Pa.  321,  6  Atl.  128;  Talty 
V.  Atlantic,  92  Iowa,  135.  60  N.  W.  610; 
Ritg  V.  Wheeling,  40  W.  Va.  202,  43  L.  R. 
A.  148,  31  S.  E.  093;  Fredericks  v.  llUnoia 
C.  R.  Co.  40  Ja.  Ann.  1180,  15  So.  413; 
O'Connor  v.  Illinois  C.  R.  Co.  44  La.  Ann. 
339,  10  So.  678;  Culf,  C.  A  8.  F.  R.  Co.  v. 
Cunningham,  7  Tex.  Civ.  App.  65,  26  S.  W. 
474;  Oalveattm  Oil  Co.  v.  Morton,  70  Tex. 
400,  7  S.  W.  7.'>0;  iftssouri,  K.  A  T.  R.  Co. 
V.  Edtrards,  90  Tex.  60,  32  L.  R.  A.  826,  S6 
S.  W,  430;  Blajfton  t.  Fremont,  B.  A  M.  V. 
R.  Co.  40  Keb.  840,  69  TX.  W.  SIO;  Fonder^ 
heck  V.  Hendry,  34  N.  J.  L.  407;  PhiUipa 
v.  Burlington  Library  Co.  66  TH.  J.  L.  307, 
27  Atl.  478;  Fitzpatriek  v.  Cumberland 
Olaas  Mfg.  Co.  61  N.  J.  L.  378,  39  Atl.  675; 
Benson  v.  Baltimore  Traction  Co.  77  Md.  536, 
20  L.  R.  A.  714, 20  Atl.  978 :  Kayter  v.LindeU, 
73  Minn.  123, 76  N.  W.  1038 ;  Dehanitz  r.  8t. 
Paul,  73  Minn.  386. 70  N.  W.  46;  Buch  r.  Ar- 
mory Mfg.  Co.  69  N.  H.  257. 44  Atl.  809 ;  Rob- 
inson V.  Oregon  Bhort  Line  A  V.  V.  R.  Oo.  7 
(Ttah,  493.  13  L.  R.  A.  765.  27  Pac.  689; 
Charlcboia  v.  Gogebic  A  M.  River  R.  Co.  91 
Mich.  59,  51  N.  W.  812;  Moran  v.  Pullman 
Palac«  Car  Co.  134  Mo.  641. 33  L.  R.  A.  756, 
36  S.  W.  659;  Clark  t.  RiohmtmA,  8S  Va.  866, 
5  S.  E.  369 ;  Indianapolis  v.  JSmmelfMn,  108 
Ind.  530,  68  Am.  Rep.  65,  9  N.  E.  166. 

Judgment  reverted. 

All  the  Justices  eonenr. 
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•Vsncy  J.  TUCKER.  Admx.,  etc.,  Plff.  in 
Err., 

V. 

Thomas  DRAPER,  Admr.,  etc.,  of  Harry 
Draper,  Deceased. 

<  Neb.  ) 

*1.    Omm  wli*  v*ea  ayom  Ike  premises 

'Headnotes  bj  Bkdqwick,  C. 


of  anotlier  hj  eTpress  or  Implied  Invitation 
of  the  owner  nay  recover  damages  for  an  In- 
Jnrr  caused  bj  a  tellnre  on  the  part  of  such 
owner  to  keep  the  premises  In  a  reasffnably 
■afn  condition. 
2.  In  m.n  «ptlon  by  an  admlnlMtrator  to 
recVTcr  damauea  tor  the  destb  of  bis  In- 
testate, under  ehsp.  21,  Comp.  Btat.,  the  pe- 
tition most  show  a  pecunlsrr  Injury  to  the 
widow  or  next  of  kin :  bat  as  agalnat  a  gea> 


NoTB. — ^As  to  Itabllltr  for  death  of  child 
browned  In  pond  on  private  premises,  see  the 
prMedlnp  ces«  of  Savannah,  P.  k  W,  R.  Co.  v. 
Bcsvers  (Ua.>  sod  footnote  thereto. 

As  to  Impotlnf  neffUgence  ot  fiither  to  cbMd 
la  sctloR  broutlit  for  benefit  of  bther,  ses^  In 
MUB.A.  21 


tbf«  Bcrlea.  Wymote  v.  Mahaska  Connty  (lows) 
6  I..  R.  A.  .'^4fi,  and  note;  Atlantic  A  C.  Air 
Line  R.  Co.  v.  Gravitt  (Ga.)  26  L.  R.  A.  653; 
and  Iloot  V.  Burlington  Traction  Co.  (Vt.) 
48  L.  B.  A.  108. 
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enil  demnrrer  It  is  aufflcleDt  In  that  regard  to 
allege  Lliat,  "bj  leasoa  of  the  death  of  the 
Intestate,  asd  the  loss  of  the  service  aod  so- 
ciety and  fellowship  of  tbe  said  Inteatate,  tlie 
plaintiff  has  been  damaged  la  the  sum  of 

S.    In  aneb  »etloii,  uleaa  the  facta  are 

vikdiMviited,  and  are  of  sacb  a  nature  that 
ordinary  minds  would  not  differ  In  their  Judg- 
ment of  them,  the  question  of  negllgeuce  must 
be  submitted  to  tbe  Jury. 

4>  Bvldencr  exsmlnedf  and  found  aulD- 
clent  to  warrant  the  trial  court  Id  submitting 
the  qneKtlon  of  negligence  to  the  Jury. 

B>  !■  encli  action  for  tlic  death  of  a 
child  the  father,  aa  administrator,  being 
plalntin.  It  is  error  to  instruct  the  Jurj  that 
contributory  negligence  of  tbe  father  Is  no 
defense. 

(June  6,  1901.) 

i;  RROR  to  the  District  Court  for  Lancas- 
JlJ  ter  County  to  rerievr  a  judgment  in  fa- 
vor of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  n^ligent 
killing  of  plaintiff's  intestate.  Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  W.  Fleldf  for  plaintiff  in  error: 

In  the  absence  of  invitation,  express  or 
implied,  there  can  be  no  recovwy. 

PlaintilTs  aotion  is  based  upon  the  theory 
that  plaintiff's  intestate  was  injured  while 
on  defendant's  premises  1^  invitation.  The 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  on  that  theory. 

Richards  v.  Connell,  45  Neb.  407,  63  N. 
W.  91.5;  Omaha  r.  Bowman,  62  Neb.  293,  40 
L.  R.  A.  531,  72  N.  W.  316,  69  Neb.  S4.  80 
N.  W.  269. 

Permitting  a  pond  of  water  to  remain  on 
vacant  land  a  snort  distance  from  a  high- 
way does  not  render  the  owno*  of  tbe  prem- 
ises liable  for  the  drowning  of  a  boy  while 
bathing  therein. 

Moran  v.  Pullman  Palace  Oar  Co.  134  Mo. 
641,  33  L.  R.  A.  755,  36  S.  W.  669;  Bten- 
dal  V.  Boyd,  73  Minn.  53,  42  L.  R.  A.  288, 
76  N.  W.  736;  Cooper  v.  Overton,  102  Tenn. 
211,  4S  L.  R.  A.  691,  62  S.  W.  183;  Arnold 
V.  at.  Ijovin,  132  Mo.  173,  48  L.  R.  A.  291, 
53  S.  W.  900;  Ritz  v.  Wheeling,  45  W.  Va. 
802,  43  L.  R.  A.  148,  31  S.  E.  993;  Bohauf 
V.  Paducah,  20  Ky.  L.  Rep.  1796,  50  S.  W. 
42. 

The  so-called  Turntable  Cases  grew  out 
of  accidents  to  children  while  playing  on 
turntables  of  railway  companies.  The 
weight  of  modern  authorify  seems  to  con- 
demn tbe  reasoning  of  these  original  cases, 
or  at  least  oonflnes  it  strictly  to  the  use  of 
**danserous  machinery." 

DrMtware,  h.  rf  W.  R.  Co.  v.  lUich,  61  N. 
J.  L.  635,  41  L.  R.  A.  831,  40  Atl.  682;  Tu- 
rcM  V.  New  York,  B.  d  W.  R.  Co,  61  N.  J. 
L.  314,  40  Atl.  614;  Walsh  v.  Fitch- 
bvra  R.  Co.  145  N.  Y.  301,  27  L.  R.  A.  724, 
31)  N.  B.  1068;  Rita  v.  Wheeling,  46  W.  Va. 
262.  43  T..  R.  A.  148,  31  S.  E.  093. 

If  the  Tomteftte  Casps  are  authority  at 
all,  now.  in  regard  to  the  duty  of  a  private 
landowner,  they  do  not  impose  the  duty  up- 
on the  landowner  to  guard  it  against  licen- 
sees or  trespassers. 

O'Tieary  v.  Brocks  SJevator  Co.  7  N.  D. 
864,  41  L.  B.  A.  «77,  76  N.  W.  919;  Fitz- 
64L.  R.  A. 
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Patrick  V.  Cumberland  OIom  Mfg.  Co.  61  K. 
J.  ]j.  378,  39  Atl.  675;  Redigan  v.  Boston  i 
M.  R.  Co.  155  Mass.  44,  14  L.  R.  A.  27»,  li 
N.  £.  1133;  Harobine  v.  Abbott,  177  Uas&, 
50,  58  N.  E.  284;  Moffatt  v.  Kenny,  Hi 
Mass.  311.  64  N,  E.  850;  Buck  v.  Amom 
Mfg.  Co.  69  N.  U.  267.  44  AU.  809;  Clapp  v. 
JxfOriU,  103  Tenn.  164.  62  S,  W,  134;  Rt 
Demarest,  86  Fed.  803;  Berlin  MilU  Co.  v. 
Oroteau,  32  C.  C.  A.  126,  50  V.  8.  App. 
419,  88  Fed.  860;  Reeves  v.  French,  20  Ky. 
U  Rep.  220,  46  S.  W.  771;  Kennedy 
Chase,  111)  Cal.  637,  52  Pae.  33;  Smith.  Lia- 
bility of  Landowners,  11  Harvard  Law  Re- 
view, 349. 

Whwe  tbe  statute  makee  tbe  action  for 
tiie  benefit  of  tbe  next  of  Idn,  th^  being 
the  beneficiaries  in  tho  result,  and  no  part  of 
the  recovery  goin^  to  the  estate  of  deceased, 
contributory  negligence  on  Uie  part  of  these 
beneficiaries  will  defeat  recovery, 

McKay  v.  New  England  Dredging  Co.  K 
Me.  454,  43  Atl.  29;  Malott  v.  Shimer,  l.i3 
Ind.  36,  54  N.  E.  101;  Brotm  v.  Chicago  i 
N.  W.  R.  Go.  102  Wis.  137,  44  L.  R.  A.  57!*. 

77  N.  W.  748,  78  N.  W.  771;  Ohteago,  B.  (t 
Q.  R.  Co.  T.  YanBitsk^k,  68  Neb.  252,  78  N. 
AV.  614;  Tucker  v.  Btate  uee  of  Johnson.  89 
Aid.  471,  46  L.  R.  A.  181,  43  Atl.  779,  44 
Atl.  1004;  Chicago,  R.  I.  rf  P.  R.  Co.  t. 
Young.  58  Neb.  678,  79  N.  W.  556;  Ploof 
V.  Burlington  Traction  Co.  70  Vt  609.  4:! 
Jj.  R.  A.  108.  41  Atl.  1017;  Jfol»  v.  Ckim 
go  A  A.  R.  Co.  85  Fed.  180;  Pittsburgh,  r. 
O.  d  at.  h.  R.  Co.  T,  Botea,  152  Ind.  412,  s:? 
N.  E.  419  J  Bindry  v.  Bolt,  24  Colo.  464.  » 
L.  R.  A.  351.  51  Pac.  1002;  Atlanta  A  0 
Air-IAne  R.  Co.  v.  Oravitt,  93  Ga.  369.  2lt 
li.  R.  A.  553,  20  S.  E.  550;  Westhrook 
Mobile  (C  0.  R.  Co.  66  Miss.  660.  6  Se.  331: 
Bhippy  V.  AuSahU,  86  Mich.  280,  48  N.  W. 
584 ;  Olassey  v.  Beetonville,  M.  A  F.  Pass.  S. 
no.  57  Pa.  172 ;  Erie  City  Pan.  R.  Co.  t. 
Schwtter,  113  Pft.  412,  57  Am.  Rep.  471.  « 
Atl.  269;  Belief oniaine  &  I.  R.  Go.  v.  Snv 
der,  24  Ohio  St.  670;  Bt.  Clair  Street  S. 

V.  Eadie,  43  Ohio  St.  91,  1  N.  E.  519;  Wil- 
liams V.  Texas  <£  P.  R.  Co.  60  Tex.  205: 
Chiea^ro  Ciiy  ft.  Co.  v.  Wilcow,  33  III.  App 
450,  138  in.  370.  21  L.  R.  A.  76,  27  N.  E. 
809;  Pratt  Coal  d  I.  Co.  v.  Braioley,  83 
Ala.  371,  3  So.  555;  Huff  v.  Ames,  16  Neb. 
139,  49  Am.  Rep.  716.  19  N.  W.  623;  Tior- 
folk  d  W.  R.  Co.  V.  Groseclose,  88  Va.  267. 
13  K.  E.  454;  Wymore  v.  Jlfafta«lea  Oovntfi, 

78  Towa,  31)6,  8  L.  R.  A.  545,  43  N.  W.  265: 
Beaph,  Contrib.  Nf-r.  1st  ed.  55  44,  45.  2(i 
ed.  §8  131  et  seq.:  2  Thomp.  Neg.  1191: 
Wharton,  Neg.  S  310;  3  Lawson,  RigfatA. 
Rem.  &  Pr.  2l3&;  Bishop  Noneontnet  Law. 
SS  578-680;  Alahama  G.  8.  R.  Co.  v.  B%r 
rjefi»,  116  Ala.  609,  22  So.  913;  fooM  v. 
St.  Louie  d  I.  M.  R.  Co.  65  Mo.  59S ;  howeni 
V.  Neto  York  Ice  Co.  26  Misc.  163,  65  N.  T, 
Supp.  707,  44  App.  Div.  637,  60  N.  Y.  Supp- 
1142;  Toner  v.  South  Covington  d  C.  Btrret 
R.  Co.  22  Ky.  L.  Rep.  564,  58  8.  W.  439: 
Lindsay  v.  Canadian  P.  R.  Co.  68  Vt.  556. 
35  Atl.  513. 

Messrs.  E.  J.  Bwkett  and  Iiaaib  * 
Adams,  for  d^endant  in  tVTort 

When  the  owner  of  land  aqiresnly  or  by 
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implioatlwa  isrltM  b  pcnon  to  eoin«  upon 
his  land,  ha  cannot  permit  ai^bing  in  the 
nature  of  a,  snare  thereon,  which  results  in 
injury  to  a  person  who  avails  himself  of  the 
invitation,  and  who  at  the  time  is  exercis- 
ing ordinary  care,  wiUiout  being  respmisible 
for  the  consequences. 

Beck  V.  Carter,  68  N.  Y.  283,  23  Am.  Rep. 
176;  Witte  v.  Stifel,  126  Mo.  296,  28  S.  W. 
8dl. 

Where  two  parties  ua  Dcgligent,  and  the 
negligence  of  one  as  compared  with  that  of 
the  other  is  gross  and  that  of  the  other  is 
slight,  th^  a  liability  exists. 

Edperton  v.  O'Neil,  4  Kan.  App.  73,  4ff 
Pac  206 ;  Chicago  d  I.  B.  Co.  v.  Lane,  130 
111.  116,  22  N.  E.  S13. 

Deceased  was  induced  to  come  upon  said 
pronises  tfy  invitatioit,  or  resorted  there  as 
to  a  place  of  business  or  general  resort  held 
out  as  open  to  customers  or  others  whose 
lawful  ooeadms  might  lead  them  to  Tisit 
there. 

Hargreavea  v.  Deacon,  26  Mich.  1. 

The  question  whether  or  not  the  lots  had 
been  thrown  open,  or  dedicated  to  the  publl& 
was  one  of  fact  tiiat  was  submitted,  and  of 
right  should  be  submitted,  to  the  juir. 

mate  T.  Bekvsin,  66  Wis.  207,  26  N.  W. 
563. 

From  public  use,  either  with  actual  or  im- 
plied assent  of  the  owner,  the  law  will  pre- 
sume a  dedication. 

6  Am.  ft  Eng.  Enc.  Law,  pp.  400,  403; 
Cose  Famer,  12  Minn.  89,  Oil.  48;  Dow- 
ner r.  Bt.  Paul  d  0.  R.  Co.  23  Minn.  271 ; 
Dafiid  T.  Hew  Orlsaiu,  16  La.  Ann.  404,  79 
Am.  Dec.  686. 

Tlic  common  law  does  not  pomit  the  own- 
er of  private  grounds  to  keep  thereon  allure- 
ments to  the  natural  instincts  of  human  or 
animal  kind,  without  taking  reasonable  pre- 
cautions to  insure  the  safe^  of  such  as 
may  be  therd^  attracted  to  his  premises. 

Price  V.  Aiehieon  Water  Co.  58  Kan.  651, 
50  Pac.  450 ;  Btendal  v.  Boyd,  67  Minn.  270, 
69  N.  W.  890;  Bweeny  t.  Old  Colony  d  N. 
R.  Co.  10  Allen,  368,  87  Am.  Dec.  644;  Pe- 
kin  T.  MoMahon,  154  IlL  141,  27  L.  1L  A. 
306.  .30  N.  E.  484. 

When  a  child  of  tender  years  commits  a 
mere  technical  trespass,  and  is  injured  by 
ac^cies  that  to  an  adult  would  be  open  and 
obvious  warnings  of  danger,  but  not  so  to  a 
<*hild,  he  is  not  dri>arred  from  recovering, 
if  the  things  instrumental  in  his  injury  were 
left  exposed  and  unguarded,  and  were  of 
such  a  charaetsr  as  to  be  likdy  to  attract 
children. 

2  Shearm.  ft  Redf.  N^.  4th  ed.  706;  4 
Am.  A  Eng.  Enc.  Law,  p.  63;  Powers  v. 
Har-lnw,  63  Mich.  B07.  61  Am.  Bep.  164,  19 
N".  267. 

When  one  expressly  w  by  implication  in- 
vi-tes  others  to  come  upon  his  premises, 
whether  for  business  or  for  any  other  pur- 
pose, it  is  his  duty  to  be  reasonably  sure 
th&t  he  is  not  invitins  them  into  danger, 
and  to  that  end  he  must  exercise  ordinaiy 
care  and  prudence  to  render  the  premises 
reetsonnbly  safe  for  the  visit. 

Bennett  v.  lx»ti»oiUe  d  V.  K.  Co.  102  U.  S. 
54  Ii.IL  A. 
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677,  26  L.  ed.  236;  Corbjf  r.  HiU,  4  O.  B. 
S.  602;  Kinchlow  y.  Midland  Elevator  Worka 
.i7  Kan.  374,  46  Pac.  703;  Hydraulic  Worke 
Co.  V.  Orr,  83  Pa.  332;  Potoert  v.  Harlow, 
53  Mich.  507,  61  Am.  Rep.  154,  19  N.  W. 
267;  Pctwo  v.  McOormicJe,  125  Ind.  116.  9 
L.  R.  A.  313,  26  N.  E.  166;  Young  v.  Har- 
vey, 16  Ind.  314;  Durham  v.  Mvaaelman,  2 
Blackf.  96,  18  Am.  Dec.  133;  Gravea  v. 
Thomm,  96  Ind.  361;  ^ecfe  v.  Carter,  68 
N.  Y.  283,  28  Am.  Rep.  176;  Binford  v. 
•Johnstont  82  Ind.  430,  42  Am.  Rep.  608; 
Harrtman  v.  Pittahurgh,  O.  <£  8t.  L.  B,  Co. 
46  Ohio  St  11,  12  N.  E.  461. 

Persons  are  required  to  use  greater  care 
in  dealing  with  children  of  tender  years  than 
with  older  persons  who  have  reached  the 
age  of  discretion,  and  greater  care  is  re- 
quired to  avoid  injury  to  them,  eVMi  when 
th^  are  trespassers. 

Penao  v.  AfcCormick,  125  Ind,  116,  9  L. 
R.  A.  313,  26  N.  E.  166;  Indianapolia,  P.  A 
O.  R.  Co.  V.  Piteer,  109  Ind.  179,  6  N.  E. 
310,  10  N.  E.  70;  Harriman  v.  Pittsburgh, 
O.  A  St.  h  R.  Co.  46  Ohio  St.  U,  12  N.  E. 
461;  Oarekaddon  t.  MHU,  5  Ind.  App.  22, 
31  N'.  E.  360;  Morrow  v.  Sweeney,  10  Ind. 
App.  626,  38  N.  E.  187. 

The  fact  that  the  parents  inherited  the 
estate  of  the  child  does  not  make  the  rule 
which  would  bar  the  parent  who  was  guilty 
of  contributory  negligence  from  recovering 
in  his  own  right  applicable  to  the  acticm  of 
the  administrator. 

Wymote  v.  MaKaaka  County,  7B  Iowa, 
396,  6  L.  R.  A.  646,  43  N.  W.  264;  ConsoZt- 
dated  Traction  Co.  v.  Hone,  59  N.  3.  L.  276, 
35  Atl.  8»9;  ffu/f  r.  Ames,  16  Keb.  139,  49 
Am.  Rep.  71G,  19  N.  W.  623;  O'Leary  v. 
Brooks  Elevator  Co.  7  N.  D.  654.  41  L.  R. 
A.  677,  75  N.  W.  019. 

There  was  no  testimony  introduced  or  at- 
tempted to  be  intxoduced.  that  would  tend 
to  Miow  that  the  plaintiff  was  negligent  in 
permitting  the  deceased  to  go  upon  said  lot. 

McTee  v.  Watertown,  92  Hun,  306,  36  N. 
Y.  Supp.  870;  Hedin  v.  Suburban  R.  Co.  26 
Or.  If"i5,  37  Pac.  540;  Metcalfe  v.  Rochester 
R.  Co.  12  App.  Div.  147,  42  N.  Y.  Supp. 
661;  Dan  v.  Citizen^  Street  B.  Co.  00  Tenn. 
88,  41  S.  W.  839. 

Sedcwlakt  C,  filed  the  following  opin- 
ion: 

The  plaintiff  sued  as  administrator  of  his 
son,  a  child  three  years  and  three  months  of 
age,  who  was  killed  by  falling  into  a  well  on 
the  premises  of  the  defendant.  There  was  a 
trinl  with  a  jury,  and  verdict  for  the  plain- 
tifT.  The  defendant's  motion  for  a  new 
trial  was  oveiTuIed,  and  judgmoit  entered 
on  the  verdict  The  case  Is  Inought  here 
upon  petition  in  errw. 

The  defendant  insists  that  the  petition 
was  insufficient,  and  that  the  general  demur- 
rer thereto  ought  to  have  been  sustained  hy 
the  court;  and  the  first  ground  of  this  ob- 
jection is  that,  as  the  accident  occurred  on 
the  private  property  of  the  defendant,  and 
in  the  absence  of  an  express  or  implied  in- 
vitation to  the  deceased  child  to  go  upon  the 
pronises,  th«e  can  be  no  recovery ;  and  that 
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tlie  facte  alleged  In  the  petition  fail  to  show 
such  invitation.  There  is  some  repetition 
and  some  incoherency  in  the  petition,  but  it 
contains  the  allegations  that  defendant  per- 
mitted the  public  in  general  to  use  the  Iota 
for  hitching  horses  and  teams,  and  permit- 
ted their  use  by  the  patrons  of  the  saloon 
and  other  persons  desiring  places  to  hitch 
horses  and  teams  during  their  temporaTy 
stay  in  the  city  ot  Lincoln,  and  the  lots 
were  thrown  open  to  the  public  in  connec- 
tion with  said  saloon  so  as  to  better  enable 
the  tenant  to  rent  said  saloon,  and  make  it 
tiring  a  better  rental  and  more  money  to 
the  ownn's:  and  for  said  reason  the  public 
was,  by  defendant,  notified  and  invited  to 
go  upon  said  lota  and  use  them  as  above 
i>t(itc<l :  and  said  lots  and  premises  were  by 
dcfendnntd  thrown  open  to  the  public  in 
general,  and  the  general  public  was,  by  de- 
fendant, invited  to  enter  and  use  the  same 
as  public  property.  As  against  a  general 
dennirrer,  we  think  there  is  here  an  sll^i^- 
tion  that  the  lots  were  thrown  open  to  the 
seneral  public,  and  the  general  public  was 
invited  to  use  the. lots  as  pnbllo  property; 
and  the  deceased  child,  being  one  of  the  gen- 
eral public,  he  was,  of  course,  embraced  in 
the  invitation. 

The  second  objection  to  the  sufficiency  of 
the  petition  is.  that  there  is  no  Rufficient  al- 
IcQation  of  pecuniary  loss  to  the  plaintiff. 
The  allegation  ia  that,  "by  reason  of  the 
deatli  of  the  said  Harry  Draper,  the  plaintiff 
has  been  damaged  by  reason  of  the  Iobm  of 
the  service  and  aociety  and  fellowship  of 
the  said  Harry  Draper  in  the  sum  of  $5.- 
000.''  Tt  is  assumed  that  the  society  and 
fellowship  of  one's  children  have  no  pecuni- 
ary \-flIue.  Some  courts  have  so  expressed 
themHelres.  bnt  we  dc  not  find  it  necessary 
to  discuss  that  nroposition.  Tn  Hurnt  v. 
Dutroit  dtp  R.  Go.  84  Mich.  MO.  48  N.  W. 
44.  the  ftiipreme  court  of  Michigan  in  a  well- 
reasoned  opinion,  citing  many  authorities, 
concludes  that  "pecnniHry  injury  must  be 
rtllefred  nnd  proved."  There  was  no  allefja- 
tion  of  loss  of  service,  nor  of  actual  neeuni- 
aFT  dHniaee.  The  allegation  was,  "By  rea- 
wm  of  which  negligence  of  said  defendant 
and  injnry  to  and  death  of  said  Lorenxo 
Trunt  an  action  hath  accrued  to  the  naid 
plaintiff,  as  the  representative  of  the  next 
of  kin  of  said  Lorenm  Hurst,  and  in  which 
he  claims  damages  from  the  said  defendant 
in  the  sum  of  $10,000."  The  court  said: 
"It  is  argued,  however,  by  the  counsel,  that 
this  statute  declares  the  liability  of  the  per- 
son or  corporation  whose  negligence  caused 
the  death,  and  that,  therefore,  no  evidence 
of  pecuniary  damages  was  requisite  to  enti- 
tle the  next  of  kin  to  maintain  the  action, 
and  to  recover  such  damages."  The  stat- 
ute leaves  it  to  the  jury  to  give  such  dama- 
le^  as  they  nhall  deem  fair  and  juat;  and 
held  that  there  muat  be  a  special  allegation 
of  pecuniary  loss  in  the  petition,  which 
must  he  supported  by  proof.  See  also  Or- 
fjallv.  Chicago,  B.dQ.R.Oo.  46  Neb.  4,  64 
X.  W.  450;  Keamep  Electric  Co.  v.  jMuqh- 
7in,  45  Neb.  391,  63  N.  W.  941.  In  Ohioago, 
B.dQ.  R.  Co.  T.  Van  Buahirk,  68  Neb.  262, 
64  LB.  A. 


78  N.  W.  614,  the  action  was  brought  by 
the  administrator  of  the  estate  of  Charles  P. 
Van  Uuakirk,  deceased,  and  thepetition  al- 
leged that  "the  said  Charles  P.  Van  Buskirk 
has  neither  wife  nor  children,  but  left  Alon- 
zo  J.  Van  Bnskirk,  Mary  P.  Van  Buskirk. 
his  parents,  and  Gertrude  G.  Eledge,  Lewii 
O.  V  as  Buskirk,  .  .  .  brothers  and  sii> 
ters,  who  are  heirs  at  law  and  next  of  kin, 
who  have  been  damaged  In  the  sum  of  $5.- 
000."  This  petition  was  precisdy  within 
the  rule  announced  in  Hurat  v.  Detroit  City 
R.  Co.  84  Mich.  639,  48  N.  W.  44,  and  oth- 
er cases,  and  was  clearly  inauflicient,  and 
was  BO  held.  In  the  opinion  it  is  aaid  that 
it  is  necessary  to  aver  a  loss  of  means  of  • 
support  where,  from  the  relation  of  the  tm- 
vivors,  the  law  would  not  presume  tbat  ! 
from  his  death  such  survivors  had  been  de- 
prived of  their  means  of  support ;  but  it  vaa 
not  intended  to  declare  the  rule  that  the  ac- 
tion cannot  be  maintained  unless  it  in  soms 
way  appears  that  the  survivors  of  the  de- 
ceased nave  lost  tbeir*  means  of  support. 
Loss  of  means  of  support  is  pecuniary  io- 
jury,  but  it  by  no  means  follows  that  it  is 
the  only  pecuniary  injury  for  which  a  r^  | 
covery  mav  be  had  in  such  actions.  Friend  < 
V.  Burlmgh,  53  Neb.  874.  74  N.  W.  50.  Th» 
services  tnight  be  valuable  to  a  parent  enti- 
tled thereto,  who  was  in  such  financial  condi- 
tion as  not  to  be  dependent  upon  such  serV'  I 
ices. 

The  defendant  insists  that  there  was  not 

sufficient  evidence  to  warrant  the  sntnni^ 
sion  of  the  issues  to  the  jury.  The  case  of 
Richards  v.  Connell,  45  Neb.  467,  63  N.  W.  I 
015,  is  cited  as  decisive  of  this  question.  In 
that  case  the  court  aaid :  "The  owner  of  a 
vacjtnt  lot  upon  which  is  situated  a  pond  of 
water  or  a  dangerous  excavation  is  not  re- 
quired to  fence  it,  or  otherwise  insure  the 
safety  of  strangers,  old  or  young,  who  maj 
resort  to  said  premises,  not  by  invitation, 
express  or  implied,  bnt  for  the  purpom  of 
amusement,  or  from  motives  of  curiosity." 
A  boy  of  about  ten  years  of  age,  who  wa* 
accuntomed  to  play  in  and  about  a  pond  of 
water  in  a  vacant  lot,  tha  property  of  de- 
fendant, fell  from  a  section  of  sidewtllc 
which  he  was  using  as  a  raft  on  the  vaai. 
and  was  drowned.  The  defendant  hod  pe^ 
mitted  the  surface  water  to  accumulate  oa 
tliis  lot.  He  had  nothtnir  to  do  with  oiiw- 
ing  it  to  accumulate  there.  The  pond  wm 
formed  in  the  course  of  nature.  The  boy 
formed  a  raft,  and  "went  on  aaid  Dond. 
floating  thereon."  Hs  was  capable  of  con- 
structing, and  did  oonatruct,  the  "raft" 
that  caused  his  death.  Negligence,  and  erai 
recklessness,  was  properly  dtantoblp 
agninst  him,  and  it  was  held  that  the  de- 
fendant was  not  liable.  We  have  no  doubt 
that  under  the  facts  in  that  case  the  lav 
waa  correctly  applied.  The  case  of  Omaha 
V.  Botvman,  52  Neb.  293.  40  U  R.  A.  531. 

79  N.  W.  310,  is  similar  in  character.  "A 
body  of  water — either  standing,  as  in  pond* 
and  lakes,  or  running,  as  in  rivers  and 
creeks,  or  ebbing  and  flowing,  as  on  the 
shores  of  seas  and  liays— is  a  natural  ob- 

I  jecA,  Incident  to  alt  counbieB  whiA  are  sot 
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desert*.   Such  a  body  of  water  may  be 
ioand  in  or  close  to  nearly  every  city  or 
town  in  the  land.   The  danger  of  drowning 
Id  it  is  an  apparent,  open  danger,  the  knowl- 
edge of  which  ia  common  to  all;  and  therm 
in  no  juat  view,  consistent  with  recognized 
rights  of  property  ownere,  which  would 
compel  one  owning  land  upon  which  such 
water,  or  part  of  it,  stande  or  flows,  to  fill 
it  up,  or  surround  it  with  an  impenetrable 
wall."   Peters  t.  Bovman,  115  Cal.  345,  47 
Pae.  113,  114,  698;  Omaha  r.  Bouman,  62 
Neh.  293,  40  L.  R.  A.  631,  72  N.  W.  SIO. 
There  ie  no  hard  and  fast  mle  applicable  to 
everyone  under  like  circumstances.    To  an 
adult  in  full  poaaession  of  his  mental  and 
physical  powers,  one  standard  may  he  ap- 
plied ;  to  a  boy,  particularly  it  he  he  of  lim- 
ited intelligence,  another  standard;  and  to 
an  infant  not  nit  jwi*,  and  totally  ignorant 
of  danger,  still  another.   Baltimon  A  P. 
R.  Oo.  V.  Cumberland,  176  U.  8.  232,  44  L. 
ed.  447,  20  Sup.  Ct  380,  S82;  Huff  v.  Amea, 
16  Neb.  U9,  49  Am.  Rep.  710,  19  N.  W.  623. 
"Much  may  d^iend  upon  the  character  of 
the  injury,  the  circumstances  under  \vhich 
it  occurred,  and  the  size,  intelligence,  and 
maturity  of  the  diild.    In  auch  cases  the 
jury  must  be  allowed  to  pass  upon  the  quea- 
tioQ  of  eontributoiy  neglisrence.    It  is  er- 
ror to  rule  it  as  a  question  of  law."  Oillee- 
pie  v.  McQowan,  100  Pa.  144,  4S  Am.  Rep. 
.105,  308.    It  is  only  where  the  facts  are  un- 
disputed, and  are  of  such  a  nature  that 
ordinary  minds  would  not  differ  in  their 
judgment  of  them,  that  the  question  is  one 
of  law  for  the  court.    In  RiphaTda  v.  Con- 
nell.  45  Neb.  467,  63  N.  W.  915,  it  is  said 
that  plaintiff  can  recover  in  case  "where 
the  plaintiff  was  injured  while  upon  defend- 
ant's premisea  1^  invitation  of  the  latter, 
and  where  the  negligence  consists  in  a  fiiil- 
ure  to  keq>  auoh  premises  in  a  reasonably 
aafe    condition^*'   It   appears  that  theee 
premises,  consisting  of  three  lots  in  the 
beai-t  of  the  city  <n  Lincoln,  had  a  saloon 
located  at  one  corner  of  the  tract ;  that  the 
lots  were  so  situated  that  teams  could  drive 
thereon   immediately   from   the  principal 
streets  of  the  city,  and  that  people  had  fre- 
quently been  invited  by  the  owner  to  use  the 
lots  for  the  purpose  of  hitching  their  teams 
and  that  the  citizens  genially  did  so,  both 
thoae  who  patronized  uie  saloon  and  others; 
that  there  had  been  shows  or  some  kind  of 
public  entertainments  upon  the  lots  at  dif- 
ferent times,  and  people  had  frequented 
them  at  such  times,  the  people  being,  As  one 
of  the  witnesses  expressed  it,  "as  thick  as 
they  could  stand;"  that  there  were  at  one 
time  stairs  put  in  at  least  two  places  to  ena- 
ble <;he  people  to  go  on  the  lots  directly  from 
the  sidewalk  on  one  aide  thereof,  and  it  does 
not    appear  how  long  these  stairs  so  re- 
mained, or  whether  th^  were  taken  away. 
The  evidence  also  tends  to  show  that  a  neigh- 
bor was  allowed  to  and  did  use  the  lots  for 
itoring  sewer  tiling,  and  that  piles  of  said 
.ilins  3  to  6  feet  In  hdght,  and  covering  a 
^oIlsi(lerabl•  space,  w««  at  times  upon  aaid ' 
»4  X<.  R*A. 


lots;  that  the  well  was  located  in  an  f^n 
part  of  said  lots  about  20  feet  trom  the  said 
tiling;  tnat  the  well  was  somettiing  more 
than  20  feet  deep,  and  that  the  top  was  sur- 
rounded by  a  curb  10  or  12  inches  high, 
which  had  been  covered  over  with  boards; 
that  these  boards,  or  at  least  some  of  them, 
were  loose,  and  had  been  removed,  and  had 
been  allowed  to  remain  so  for  six  months 
or  more  immediately  prior  to  the  accident; 
that  there  was  a  path  running  son^ewhere  in 
the  lots,  and  witiiin  3  or  4  feet  of  the  well ; 
that  it  was  a  very  public  place,  and  that  the 
boys  of  the  city  had  frequently  played  ball 
on  an  adjoining  lot,  and  on  such  occasions 
had,  in  playing  ball,  run  across  the  lot  in 
question;  that  they  were  playing  hall  there 
on  the  day  of  the  accidrat^  and  not  long-  be- 
fore the  accident  one  ot  the  Ixiys,  in  chasing 
the  ball,  nearly  ran  into  the  well;  that  the 
health  oSteer  of  the  city,  some  two  or  three 
years  before  the  accident,  called  the  atten- 
tion of  the  owner  of  the  premises  to  the  dan- 
gerous condition  of  the  well,  and  was  told 

by  the  owner  to  go  to  h  ,  that  he  would 

run  his  own  business;  and  that  the  well  had 
thereafter  remained  substantially  in  the 
same  condition  until  the  accident;  that  on 
the  day  of  the  accid^t  the  deceased  boy. 
with  his  little  brother,  who  was  about  five 
years  old,  walked  down  to  the  livery  etaUe 
near  tiie  premieea,  where  their  fother's  fam- 
ily horse  was  kept  to  see  the  horse,  and  then 
walked  from  thwe  over  to  these  lota,  and 
to  the  well  in  question;  and  the  little  boy  in 
question,  while  standing  by  the  well,  and 
without  any  apparent  cause,  was  seen  by  one 
of  the  witnesses  to  "just  stand  and  fall  into 
the  wiell,  apparently  reaching  for  some- 
thing;" that  the  persons  employed  by  the 
defendant  to  take  care  of  the  premises  must 
have  known  the  condition  of.  the  premises, 
and  how  it  was  b^ng  used,  and  the  appar- 
ent danger  from  the  well.  There  may  be, 
and  often  are,  circumstancee  under  whiui  one 
owes  some  active  duty  to  a  trespasser  upon 
his  premises.  If  a  man  wilfully  lies  down 
upon  a  railroad  track,  the  engineer  must 
not  wantonly  run  his  engine  over  him.  One 
may  not  set  a,  snare  or  spring  gun  for  trea- 
pasaers,  and,  knowing  that  some  stranger 
had  placed  the  snare  or  spring  gun,  if  he 
wantonly  allows  it  to  remain,  he  will  be  re- 
sponsible for  the  cxmsequenees.  A  well 
may  be  so  contrived  as  to  act  as  a  dangerous 
trap,  and  one  who  allows  it  lo  to  remain 
upon  his  premises  will,  under  some  circum- 
stances, be  liable.  If  adults,  or  children  of 
such  age  as  to  ordinarily  he  capable  of  dis- 
cerning and  avoiding  dang^,  are  injured 
while  trespassing  upon  the  premises  of  an- 
other, they  may  be  without  remedy,  while, 
under  similar  (urcumatances,  children  of 
three  or  four  years  of  age  would  be  pro- 
tected. If  I  know  that  there  is  an  open 
well  upon  my  premises,  and  know  that 
children  of  such  tender  years  as  to  have 
no  notion  of  their  *  danger  are  contin- 
ually playing  arouml  it,  and  I  can  ob- 
viate the  drager  with  very  little  trouble 
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to  myself,  and  without  injuring  tbe  prem- 
ises, or  interfering  with  my  own  free  use 
thereof,  I  owe  an  active  duty  to  ttioae 
ehildren;  and,  if  I  nep:Iect  that  duty, 
and  they  fall  into  the  well,  and  are  killed, 
it  is  through  my  necrligence.  I  cannot  urge 
their  n^ligence  as  a  defense,  even  though  I 
have  never  invited  or  encouraged  them  ex- 
pressly or  impliedly  to  go  upon  the  prais- 
es. In  KinchlotP  V,  Mulland  Elevator  Co. 
87-  ^aa.  374,  46  Pac.  703,  a  boy  ten  years 
of  at;e,  who  waa,  by  permission  of  the  com- 
pany, assistine  in  sweeping  grain  care  for 
which  he  and  other  boys  were  paid  by  being 
allowed  the  grain  which  they  so  gathered, 
went  to  an  exhaust-steam  barrel  to  warm 
his  feet.  He  bad  no  permission  from  the 
company  to  go  there,  and  in  stepping  upon 
t  he  cover  ( wh  i  eh  was  loose )  the  cover 
tipped,  and  he  fell  into  the  barrel,  scalding 
his  feet  and  Icjfa.  The  court  said:  "We 
think  it  ought  to  have  been  submitted  as  a 
question  of  fact  for  the  jury  to  determine 
upon  the  evidence  whether  the  defendant 
was  guilty  of  negligmce  or  not  in  placing 
the  barrel  in  that  position,  and  in  main- 
tnininff  it  with  such  an  insecure  cover;  and 
also  whether  or  not,  considering  the  age  and 
incipabilities  of  the  plaintiff,  he  was  guilty 
of  contributory  negligence  in  stepping  up- 
ftn  the  cover.  The  court  also  quotes  the  i 
followiTii;  from  an  opinion  of  the  supreme 
court  of  Michigan:  "A  licence  to  come  up- 
on one's  premiaea,  especially  if  in  the  licen- 
sor's interest,  imposes  upcm  him  the  duty 
to  warn  those  who  come  of  ai^  danger  in 
coming  of  which  he  knows  or  ought  to  Icnow, 
and  they  do  not."  Ant)  the  court  also  quot- 
ed the  following  from  the  supreme  court  of 
Pennsylvania:  "While  it  is  true,  in  gen- 
eral, that  where  no  duty  is  owed  no  liabili- 
ty arises,  this  rule  varies  with  eirenmstan- 
ces;  and  where,  j:herefore,  an  owner  has  rea- 
fion  to  apnrehend  danger  from  the  peculiar 
situation  of  his  property  and  its  openness  to 
accident,  the  question  of  duty  then  becomes 
one  for  a  jury,  to  be  determined  upon  all  its 
fiict»  of  the  probability  of  danger  and  the 
trroflRness  of  the  act  of  imputed  neeligence." 
The  demurrer  to  the  evidence,  i^ich  the 
trial  court  snstalned,  was  overruled  by  the 
Riipreme  eonrt.  In  Hargreavea  v.  Deaoon, 
2&  Mich.  1.  the  dfltem  into  which  the  child 
fell  was  made  for  the  lawful  nee  of  the 
owner,  and  was  then  being  used  in  the  cus- 
tomary way.  There  was  no  evidence  of  its 
having  been  abandoned,  or  that  the  owner 
knew  that  little  children  were  accustomed 
to  play  around  it.  There  was  "nothing  to 
indicate  any  wanton  or  inhuman  disposition 
in  the  defendant."  The  defendant  had  not 
allowed  the  cistern  to  remain  uncovered,  but 
in  ufting  the  cistern  the  cover  had  been  tem* 
porarily  removed.  From  the  very  interest- 
ing opinion  of  Mr.  Justice  Campbell  it  ap- 
))ears  that,  if  there  had  been  circumstances 
in  the  case  indieating  a  wanton  or  inhuman 
disposition  fn  tbe  defendant,  he  would  have 
htvn  held  liable.  In  Klia  v.  Tfieman,  flS 
Wia.  271.  60  Am.  Rep.  864,  32  N.  W.  223, 
54  L.  B.  A. 


a  boy  of  nine  years,  while  playing  upon  lod 
aliout  a  pond  of  water  on  defendant's  prem- 
ises, was  drowned.  In  holding  the  defend- 
ant not  liable,  the  court  said:  "Unless  wb 
hold  that  the  defendant  was  under  a  legal 
obligation  to  fence  this  pond  for  the  protec- 
tion of  children  reaching  and  playing  upoe 
it,  there  can  he  no  reooveiT.  .^d  it  is  obri- 
ous  that  the  fenee  would  have  to  be  vnv 
high  and  very  ti^t  to  afford  any  effectual 
guard  against  children  having  access  to  the 
pond.  But  upon  the  facts  we  do  not  think 
the  law  imposed  the  duty  upon  the  defend- 
ant of  building  a  fence  or  guard  to  prevent 
children  from  reaching  the  pond."  In  the 
case  at  bar  the  well  was  apparently  of  M 
use  to  anyone.  It  ought  to  have  been  tilhd. 
or,  at  any  rate,  it  could  easily  have  been 
put  in  such  condition  as  to  have  prevented 
this  accident. 

We  are  not  called  upon  to  say  what  find- 
ing we  would  make  upon  the  evidence  in 
this  record.  We  think  it  was  for  the  jurr 
to  say  whether  there  was  an  imnlied  invi- 
tation to  gn  upon  these  lots  which  included 
this  Uttle  boy,  and  whether  there  was  on 
the  part  of  the  owners  of  the  premise*  such 
recklessness  of  danger  to  little  children  as 
to  "indicate  a  wanton  and  inhuman  dispo- 
sition in  the  dcfpndant."  The  former  ques- 
I  tion  was  submitted  by  the  trial  court  with 
proper  instructions,  and  defendant  cannot 
complain  of  a  failure  to  submit  the  lattes. 

The  trial  court  excluded  evidence  offered 
by  the  defendant  to  show  contrilmtoiy  mn- 
ligence  on  tiie  part  of  the  plaintiff.  Then- 
were  circumstances  shown  in  the  evidenee 
sufficient  to  require  this  question  to  be  eiib- 
mitted  to  the  jury  if.  under  the  law.  con- 
tributory n^ti^nce  of  the  plaintiff  would 
constitute  a  defense  in  this  case;  but  the 
court  instructed  the  jury  that  "contribn- 
tnry  ne^lictence  on  the  part  of  either  or  both 
his  parents  under  the  law  is  no  bar  to  thi» 
action,"  and  this  instruction  is  eomplnined 
of  as  error.  Under  our  statutes,  if  tht 
"neglect"  was  such  as  would  have  entitled 
the  party  injured  "to  maintain  an  actios 
and  recover  damages  in  respect  thereof." 
then  the  person  who  would  have  ben  liable 
if  death  had  not  ensued  "shall  be  liable  to 
an  action  for  damages."  Under  a  statntr 
which  provides  that  all  causes  of  action 
shall  survive,  an  action  was  brought  by  an 
administrator  for  the  benefit  of  the  estate 
of  R  child  whose  death  was  caused  by  the 
negligence  of  the  county.  Tbe  nef^igenee 
of  the  parents  contributed  to  the  in- 
jury. N'either  the  father  nor  mother  wss 
fl  party  to  the  action.  The  eonrt  said:  "It 
la  daimed  that  appellant  ought  not  to  re- 
cover, for  the  reason  that  it  is  not  shown 
that  the  parents  of  the  ^ild  were  free  from 
contributory  negligence;  and,  rince  they  in- 
herited his  estate,  the  rule  which  would  bar 
a  negligent  parent  from  recoverinsr  in  snch 
a  case  in  his  own  right  ought  to  apnly.  But 
plaintiff  seeks  to  reoow  in  the  risht  of  the 
child,  and  not  for  the  parents."  and  **Bnrh 
negligence  would  prevent  •  recovery  the 
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iwmti  ia  thrir  own  ri^^t."  Wynora  t. 
MakaAa  County,  78  low*,  3&6,  6  L.  R.  A. 

43  K.  W.  264.  It  waa  clearly  shown 
br  tbe  supreme  court  of  Vermont  in  Ploof 
r.  BurlingtoH  Traction  Co.  70  Vt.  609,  43 
L  B.  A.  108,  41  Atl.  1017,  that  the  case  laat 
eiui  is  not  in  point  under  a  statute  like 
oars.  Under  our  statutes  the  intestate's 
rigibt  of  action  does  not  surrive.  No  action 
cu  be  brought  tor  Uw  benefit  of  bis  estate. 
Vx  petition  must  show  a  pecuniary  injury 
10  the  wife  and  next  of  kin.  Chicago,  B.  d 
9-  H.  Co,  T.  Van  Buthirk,  68  Neb.  252,  78 
V.  W.  514,  and  cases  cited.  In  this  case  the 
fatbfr  is  the  next  of  kin.  He  is  also  the 
idministrator,  and  the  plaintiff  in  the  case, 
filing  for  his  own  benefit.  Shall  the  state 
say  to  the  father:  "If  you  know  that  your 
child  is  in  danger  of  injury  from  the  negli- 
gee of  othera,  you  are  under  no  legal  obli- 
nation  to  |»-oteet  it  from  such  injury;  and, 
if  Tou  allow  the  child  to  be  killed,  you  may 
recover,  from  one  who  is  equally  at  fault 
with  yourself,  for  any  pecuniary  injui7  you 
may  suffer  1^  reason  of  the  death  T  No 
suA  meaniiig  can  be  derived  from  the  itat- 
nte  Th«  fusligence  of  the  father  cannot  be 
imputed  to  Uie  child,  and  in  an  action  for 
the  beneflt  of  the  child,  or  of  his  estate, 
where  sudi  action  is  allowed,  the  negligence 
ni  the  father  is  no  defense.  Buff  Amca, 
16  Neb.  130,  49  Am.  Rep.  719,  10  N.  W.  623. 
R-u  in  an  action  1^  the  father  for  his  own 
bfnpfit  to  recover  for  the  pecuniary  injurr 
which  he  has  suffered  hj  reason  of  the  death 
n1  the  child,  his  own  negligence  contributing 
to  the  death  will  defeat  his  recovery.  At- 
UiHtic  d  C.  Air-IAne  R.  Co.  v.  Oraritt,  93 
c.i.  360.  26  I/.  R.  A.  553.  20  S.  E.  650.  In 
tlie  case  of  Contolidated  Traction  Co.  v. 
Hone,  6ft  N.  J.  L.  276,  36  Atl.  899,  the  su- 
pTfme  court  of  New  Jersey  announced  a  dif- 
ferent  rule.  The  supreme  court  of  Ver- 
mont, in  Ploof  T.  Burlington  Traction  Co. 
rited  above,  criticises  the  New  Jersey  case, 
tnd  says:  "The  opinion  cites — evidently 
«nthout  careful  consideration — the  Iowa 
f^ae  as  supporting  the  derision."  But  the 
New  Jersey  court  of  errors  and  appeals  had 
already  reviewed  the  decision  of  the  lower 
raort,  and,  being  equally  divided  upon  the 
quFstioB  here  einsldered,  reversed  the  decl- 
rion  of  the  lower  court  upon  another  point. 
Coiuolidated  Traction  Co.  v.  Hone,  60  N.  J. 
L  444.  38  Atl.  750.  We  think  that  the 
question  of  contributory  negligence  ought 
to  have  been  submitted  to  the  jury,  and  for 
th«  error  of  the  trial  court  in  refusing  to  do 
»o  it  is  recommended  that  the  judgment  be 
reversed,  and  the  cause  remanded  tor  a  new 
trial. 

Olttav  and  Pomad,  CC.,  concur. 
Per  Owrlasat 

Fm-  the  reasons  stated  In  the  foregoing 
opinion,  the  fudgment  of  the  Diatriet  Court 
it  rtveraed,  and  the  cause  remanded  tor  a 
new  triaL 
54U  R.  A. 


an 

Harry  BICKSON,  Ptjf.  im  Err^ 

V. 

STATS  of  Nflliraska. 


(  Nsb.  ) 

•1.  Am  iMBtmiMent  la  tbe  foll*wlB« 
foroi  Is  tbe  subject  ot  rorgerj :  "Ur.  8ace : 
Please  let  this  boy  bare  s  sincle  rig, — a  food 
one, — and  oblige.  I  will  bring  It  back  myseU. 
[SIgnedJ  Qeorge  Cllnger." 

X  S«eh  lastnuaeBt  Is  mot  ealr  am  mf- 
4er  or  r«««eat  toe  the  dellverr  ot  cbattris 
over  which  CItnger  had  no  rootrol,  but  Is  also 
a  writing  obllgatorr,  wltbln  tbs  meaning  of 
I  149  ^  the  CrloUaal  Cods. 

(May  22,  IML) 

ERROR  to  the  District  Court  for  Caas 
County  to  review  a  judgment  convicting 
ilefendant  of  forgery.  A^rmed. 
I'he  toeta  are  stated  in  the  opinion, 
ifr.  A.  H.  SmUlTAm  for  plaintiff  in  er- 
ror. 

J/eurt.  F.  N.  Promt,  Attorney  General, 
and  Nonia  Brovra,  for  defendant  in  error : 

Section  145  of  the  Criminal  Code  providea, 
among  other  things,  as  follows:  "If  any 
person  shall  falsely  make,  alt^,  .  .  . 
any  order  or  warrant  or  request  .  .  . 
for  the  delivery  of  goods  and  chattels  of  any 
kind,  every  person  so  offending,"  etc. 

Blftckstone  dellnes  forgery  to  be  "the 
fraudulent  making  or  altwing  of  a  writing 
to  the  prejudice  of  another  man*!  righta." 

4  Bl.  Cora.  247. 

-The  plain  import  of  the  language  "for  the 
delivery  of  goods  and  chattels  of  any  kind" 
is  the  physical  release  of  the  possession  of 
the  horse  and  buggy  its  owner,  and  plac- 
ing the  accused  jn  the  possession  thereof. 

Benjamin,  Sales,  Ist  ed.  p.  408;  1  Law-  • 
rence  A  Kapalje,  Diet.  p.  868. 


SmlliTu,  J.,  delivered  the  opinion  id 

the  court; 

Harry  Hiclcson,  the  plaintiff  in  error,  was 
(.■onvicted  of  the  crime  of  forgery,  and  sen- 
tenced to  imprisonment  in  the  penitentiary 
for  a  term  of  one  year.  The  information 
upon  which  he  was  tried  alleges  that 
"James  Sage  now  is,  and  for  more  than  one 
year  last  post  has  been,  engaged  in  the  liv- 
ery business  in  the  city  of  Plattsmouth, 
Cass  county,  Nebraska,  and  letting,  for  hire, 
horses,  harness,  and  carriages;  that  in  and 
1^  the  words  'single  rig*  are  nieant.  In  a^ 
business,  a  horse  hanmeed  to  a  carriage^ 

•Hesdnotes  bj  ScLLiVAy,  J. 

Note. — For  other  cases  In  this  series  as  to 
what  may  be  the  subject  of  forgery,  see  note  to 
People  v.  Hunroe  (Tal.)  24  L.  R.  A.  33  :  State 
V.  Ersni  <Hont.>  28  L.  R.  A.  127;  Tbomas  v. 
State  (Tex.^  40  L.  U.  A.  454 ;  and  White  v. 
Wagar  (111.)  50  L.  B.  A.  01. 
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m.ni  sa«fa  is  the  custom,  mage,  and  under- 
standing in  said  business;  that  one  George 
Clinger,  a  resident  of  said  dty  for  more 
than  one  year  last  past,  ha*  been  during  all 
of  said  time  a  customer  of  said  James  Sage ; 
that  one  Harry  Hickson,  late  of  the  county 
nforesaid,  in  the  county  of  Casa  and  state  of 
Nebraska,  on  tne  18th  day  of  July,  a.  d. 
11)00,  then  and  there  being,  then  and  there 
did  unlawfully,  feloniously,  maliciously,  and 
falsely,  and  with  intent  to  defraud,  make, 
forge,  and  counterfeit  a  certain  paper  writ- 
ing purporting  to  be  an  fxder  for  the  deliv- 
ery  of  certain  goods  and  chattels,  and  being 
of  the  tenor  and  effect  following,  to  wit: 
'Mr.  Sage:  Pleaselef  this  boy  have  a  single 
rig, — a  good  one^ — and  oblige.  I  will  bring 
it  back  myself.  George  Clinger.'  (Meaning 
thereby  an  order  to  said  James  Sage 
to  deliver  a  horse,  hameas,  and  carriage  to 
the  bearer  of  said  instrument  for  tiie  tem- 
porary use  of  said  George  Clinger,  and  that 
iiaid  George  Clinger  would  return  said  horse, 
harness,  and  carriage  to  the  said  James 
Sage,  when  through  with  the  use  thereof.) 
All  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against 
the  peace  and  difmity  of  the  state  of  Nebras- 
ka." 

It  is,  on  behalf  of  Hickson,  contended  that 
this  information  does  not  charge  a  public 
offense,  and  that  the  judgment  of  the  dis- 
trict oonrt  should  be,  tiio^or^  reversed. 
"Forgery,"  says  Mr.  Bishop,  is  tiie  false 
making  or  materially  altering,  with  intent 
to  defraud,  of  any  writing  which,  if  genu- 
ine, mii^t  apparently  be  of  legal  efficacy  or 
tlie  foundation  of  a  legal  liability."  2  Bish- 
op, New  Crim.  Law,  {  S23.  The  instrimient 
in  question  meets  the  requirements  of  this 
definition,  and  ia  fairly  within  the  meaning 
•  of  S  146  of  the  Criminal  Code.  If  the  order 
had  been  genuine,  if  it  were  what  it  pur- 
ported to  be.  it  would  doubtless  have  ena* 
bled  the  defendant  to  obtain  possession  of  a 
horse  and  vehicle,  and  it  would  have  im- 
posed upon  George  Clingw  the  legal  duty  of 
returning  the  same  to  the  liveryman.  The 
authorities  are  not  in  mtire  accord  as  to 
the  character  of  instruiuents  which  may  be 
the  subject  of  forgery,  but  according  to  all 
the  decisions,  both  Englisb  and  American, 
the  writing  fabricated  by  the  defendant  was 
within  the  inhibition  of  the  statute.  It  pos- 
sessed, not  only  apparrat,  but  real,  legal  ef- 
ficacy. In  additon  to  being  apparently 
capable  of  effecting  a  fraud,  it  would,  if  it 
were  genuine,  have  created  a  1^1  liabili- 
ty. It  was  not  only  an  order  or  request  for 
the  delivery  of  chattels  over  which  Clinger 
had  no  disposing  power,  but  it  was  also  a 
writing  obligatory,  within  the  meaning  of 
the  law. 

The  jvdgmeni  ia  ogirmtA. 
ML.R.A. 


Oliver  S.  BROWN,  Appt^ 

V. 

O.  A.  Nli:iI£ON  et  aL  \ 

I 

(  Neb.  ) 

•A  stlUMtatioK  In  a.  leaM  ot  a  farm  Cor 
a  tena  af  years,  as  follows :    "And  it  li  , 
fnrther  expready  asreed  and  understood  by 

and  between  the  parties  hereto  that  all  prop- 
erty of  every  name,  character,  and  descrlptlM 
belonttlng  to  said  parties  of  the  second  put 
that  shall  be  on  said  premises,  or  broofbt 
thereon  by  said  second  parties  dnrlDg  tbe 
term  of  this  lease,  shall  be  holden  as  tecsr- 
ity  for  the  payment  of  the  rents  abore  r«- 
served  until  all  be  paid,  and  the  same  shall  be 
and  remain  a  Hen  upon  tbe  same  Trom  year 
to  year  until  said  payments  of  tbe  rests  tor 
said  entile  term  have  been  fully  dlschaiied 
and  pald,"--ls  ineffectual  to  create  a  llw.  i 
legal  or  equitable.  In  favor  of  the  lessor  for 
rente  due  and  In  arrears,  on  the  crops  grovn 
thereafter  on  tbe  leased  premises,  and  other 
property  not  tn  ene  at  the  time,  and  attc^ 
wards  brought  therscm  by  tbe  lesasa. 

(Mar  23,  iMi.)  I 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Sarpy  County  in 
favor  of  defmdants  in  a  snit  to  enforce  an 
alleged  lien  on  a  tenant's  property,  if-  I 

firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Joha  P.  Bnea,  for  appellant: 

The  parties  having  agreed  that  thrre 
should  DO  a  Hen  ;upon  the  chattel  property  , 
brought  upon  the  ^aee,  and  upon  the  cropn 
rais<^  thereon,  equjty  would  decree  a  sp«cific 
lien  upon  the  property  proved  upon  the  trial 
to  be  upon  the  place,  and  order  a  sale  thereof 
to  collect  the  amount  of  rent  found  due. 

Pom.  £q.  Jur.  |  1235;  Jonea,  Liens,  }l 
540-644:  De  Vaughn  y.  floieell,  82  Qa.  336, 
9  &.  E.  178. 

Mestra.  DwOle,  Chdaea,  *  Kelby.  hr 
appellees: 

In  the  foreclosure  of  a  lien,  tbe  proof 
should  show  the  property  upon  which  tbt 
lien  attaches^  in  order  that  the  court  may 
decree  its  sale  to  satisfy  the  debt.  There 
is  no  lien  upon  any  speeifle  pnmerty  ^ 
virtue  of  a  clause  in  a  lease  like  the  one  ia 
the  present  case.  The  contract  is  nothing 
more  than  an  ^eement  between  the  partie* 
that  the  lessee  will  give  to  the  lessor  a  lien 
upon  the  property  which  comes  within  the 
terms  of  the  agreement,  upon  a  breach  of 

*Headnote  by  Holcohb,  3. 

Note. — For  an  earlier  case  In  this  series  « 
to  validity  of  provision  In  leaae  for  lien  on 
personal  property  afterwards  aeqnired.  see  New 
Lincoln  Hotel  Co.  v.  Shs^rs  (Neb.)  48  L-  R 

A.  588. 

As  tn  the  elllcacy  of  a  mortgage  on  diattels 
to  be  acquired  as  Independent  artldM,  and  not 
RS  the  Increase  or  fruits  of  existing  prapert;. 
see  note  to  Deeley  v.  Dwlght  (N.  Y.)  18  U  R- 
A.  298. 
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tlu  eonnant  to  pay  rent,  and  lueh  an  agree- 
ment might  be  forced  in  equity,  but  in 
doing  M  tlie  property  must  be  snooiflcally 
and  definitely  set  forth  npon  whitui  the  lien 
will  attach,  in  order  to  decree  a  foreclosure 
mod  sale  of  it  to  Batisfy  the  debt. 

An  equitable  lien  doee  not  include  exetnp- 
tiona  unless  the  same  are  waived  1^  the 
agreement. 

Gear,  JUutd.  ft  T.  f  141 ;  Vitutm  f.  Aal- 
lowU,  10  Biuh,  538 ;  Beiling  T.  Ounderman, 
35  Tex.  544. 

Nor  does  an  equitable  lien  include  prop- 
erty of  the  lessee  which  has  been  disposed  of. 

Burgess  v,  KattlemoM,  41  Mo.  480. 

An  attempted  mortgage  of  personal  prop- 
erty  or  growing  crops  not  i»  esse  is  void. 

Neu!  Liiwoht  Hotel  Co.  t.  Shears,  67  Keb. 
476,  4S  L.  B.  A.  688,  78  N.  W.  2S. 

Holeomb,  J.,  delivered  the  opinion  of  the 

court: 

Suit  was  instituted  by  the  plaintiff  be- 
low (appellant  here)  for  the  recoveiy  of  the 
sum  of  $1)00,  alleged  to  be  due  as  rental  for 
the  use  of  a  farm  occupied  by  defendants 
Nelson,  appellees,  as  tenants  under  a  written 
lease  for  a  tann  of  jmxn.   The  rent  claimed 
to  le  due  wna  for  the  full  year  beginning 
March  1, 189S,  and  Um  first  half  year  begin- 
ning Uarcb  1,  The  lease  of  the  prem- 
ises, upon  which  plaintiff  based  his  right  of 
action,  was  executed  October  30,  1893,  and 
being  for  the  term  of  four  years  commencing 
on  the  1st  day  of  March,  1S94.   In  the  pe- 
tition, joined  with  the  all^ations  for  a  re- 
covery of  a  mon^  judgment,  the  plaintiff 
pleaded  a  certain  stipulation  ^ntained  in 
the  lease,  which,  it  is  averred,  gave  to  him 
a  lien  in  equity  on  all  the  property  of  what- 
'soever  description  on  the  leased  premises,  or 
brought   thereon,   and   belongii^   to  the 
lessees,  as  becuriiy  for  the  rent  due  and  in 
arrears  under  the  terms  of  the  lease;  and 
prayed  a  decree  establishing  a  lien  up<ni  all 
such  property  for  the  amount  for  which 
judgment  should  be  rendered  in  the  action. 
On  plaintiff's  application  a  restraining  or- 
der was  also  issued  enjoining  the  lessees  from 
transferring  or  removing  any  of  their  prop- 
erty from  the  leased  premises.    The  answer 
denied  the  right  of  the  plaintiff  to  a  lien  on 
Any  of  the  defendants  property  foir  any  sum, 
and  raised  other  issues  not  here  necessary 
to  further  notice.   On  the  trial  of  the  case 
tlra  plaintiff  recovered  a  judgment  for  the 
money  prayed,  with  interest,  but  was  denied 
cuiy  relief  on  his  application  to  have  the 
a.mount  found  due  to  be  a  lien  on  the  defend- 
ants' personal  property,  as  prayed  for  in 
his  petition.    From  the  finding  and  decree 
d^raying  him  a  lien  he  appeals. 

The  clause  In  the  leaw,  which  is  made  the 
foundation  for  the  plaintifi^s  claim  to  the 
enforcement  of  a  specific  lien  in  his  favor 
on  all  tlie  property  of  the  defendants  Nel- 
son on  the  leased  premises,  is  as  follows; 
"^nd  it  is  further  expressly  agreed  and  un- 
derstood 1^  and  between  the  partlei  hereto 
:^Lu  fL  A. 
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that  all  property  of  every  name,  eharaoter, 
and  dedc.  iption  belonging  to  said  parties  of 
the  secoud  part  that  shall  be  on  said  prem- 
ises,  or  brought  thereon  by  said  second  par- 
ties during  the  term  of  this  lease,  shall  be 
holdtiu  aa  security  for  the  payment  of  the 
rents  above  reserved  until  all  be  paid,  and 
the  Haioe  shall  be  and  remain  a  lien  upon  the 
uuue  from  year  to  year  until  said  payments 
of  the  rents  for  said  entire  term  have  been 
fully  discharged  and  paid."  Under  these 
sweeping  provisioiut  the  plaintiff  contends 
that  he  is  entitled  to  have  a  lien  decreed  in 
liis  favor  for  the  amount  for  which  he  ot»- 
tained  judgment  on  all  personal  property  of 
all  kindb  belonsring  to  the  lesi>ees  which  they 
had  belonging  to  tliem  on  the  leased  prem- 
ises at  the  time  of  the  service  of  the  re- 
straining order  issued  as  aforesaid.  Just 
what  this  property  is.  is  more  or  less  in- 
volved in  doubt;  but  it  is  claimed  by  appel- 
lant that  a  schedule  of  the  property  and 
claim  of  exemption  filed  by  the  lessee  with 
the  sheriff  of  the  county,  who  appears  to 
have  been  about  to  levy  an  execution  thereon 
in  another  action,  furnishes  sufficient  evi< 
dence  as  to  the  description  and  identity  of 
the  property  to  which  his  lien  should  attach. 
The  claim  of  exemption  was  made  by  the 
lessee  as  the  head  of  a  family,  and  filed  with 
the  sheriff  aftor  the  issuance  (rf  the  restrain- 
ing order  in  the  case  at  bar.  In  it  the  de- 
fendant claimed  his  Bpe<»fic  exemptions  al- 
lowed him  by  statute,  and,  in  addition  there- 
to, properly  of  the  value  of  $500;  he  being,  as 
allied,  the  head  of  a  family,  enga^  in 
the  Duidiiess  of  agriculture,  uid  having  no 
lands  or  town  lots.  The  schedule  of  prop- 
erty showed  items  of  personal  property  or- 
dinarily belimging  to  one  engaged  in  agri- 
culture,— sudi  as  cattle,  horses,  agricultural 
implemeuta,  and  household  goods;  also  about 
50  acres  of  growing  corn,  and  about  1,300 
bushels  ot  com  in  the  crib.  It  is  su^ested 
by  counsel  for  defendanto  that  a  stipmation 
of  the  cfaaneter  nndn-  consideration  cannot, 
in  equity,  be  extended  to  cover  and  include 
the  exempt  property  of  the  defendant,  al- 
lowed by  law  as  the  head  of  a  family  en- 
gaged iu  the  business  of  agriculture;  citing 
in  support  thereof  Vinson  v.  Halloioell,  10 
Bitsh,  S3S,  and  Seiling  v.  Ounderman.  35 
Tex.  544.  We  prefer  to  address  ourselves  to 
the  principal  ^ucution  presented  by  the  ap- 
peal, and  utat  is  whether  a  valid  lien  may  be 
created  on  any  property  the  method  adopt- 
ed in  this  case,  and,  if  so,  in  what  manner 
can  the  lien  be  made  effective.  Whether  any 
of  the  property  was  in  existence  at  the  da.to 
of  the  execution  of  the  lease  is  doubtful. 
Certain  it  is  that  all  of  it  was  unidentified 
and  in  no  way  described  In  the  Instrument, 
except  as  it  might  afterwards  be  brought  on 
the  leased  premises;  and  for  the  most  part 
the  property  consisted  of  growing  com  and 
corn  in  the  crib,  not  in  existence  until  some 
time  aftor  the  defendant  occupied  the  leaned 
premises  nnder  the  lease  by  which  plaintiff 
elaima.   Plaintiff's  counsel  In  his  opening 
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brfeff  concpdn  that  the  instrument  conveyed 
no  pi-cseut  lien  on  the  property  oi  the  lessee 
afterwards  raised  or  brought  on  the  demised 
premises;  but  contends  that  the  stipulation 
quoted  should  be  construed  as  an  agree- 
ment the  lessee  to  give  a  lien  on  all  such 
property  after  being  broiight  on  the  prem- 
ises, which  ouf^ht  to  be  enforced  in  equity 
in  a  suit  to  collect  the  rents  in  arrears 
by  a  decree  in  the  nature  of  specific  pei'ftMrm- 
ance,  in  pursuance  of  the  nuniliar  maxim 
that  "equity  r^];ards  as  done  that  which 
ought  to  be  done."  In  the  reply  brief  by 
ditt'erent  counsel  it  is  argued  that  the  rule 
first  stated  is  not  broad  enough,  and  that  the 
instrument  itself,  and  by  virtue  of  its  own 
force,  should  be  treated  as  creating  a  lien 
or  mortgage  oa  tlie  property,  although  not 
in  existence  at  the  time  of  tiie  execution  of 
the  lease,  and  vfaieh  attaches  as  an  equitable 
lien  when  the  property  cornea  into  being,  and 
within  the  terms  of  the  atipnlation,  and  that 
the  lien  is  capable  of  enforcement  in  a  court 
of  equity.  The  stipulation  does  not  compre- 
hend within  its  meiining  that  the  lessee  will, 
after  the  property  is  acquired,  execute  a 
mortgajse  or  other  instrument  encumbering 
the  property  for  the  benefit  of  tiie  lessor. 
No  original  and  independent  contract  creat- 
ing a  new  lien  chu  be  inferred  as  the  inten- 
tion and  contemplation  of  the  parties  with- 
out doing  violence  to  the  language  used. 
It  does  not  purport  to  be  an  agreement  to 
give,  in  the  future,  a  lien  on  the  property 
then  owned  by  the  lessees  on  the  leased  prem- 
ises; but  by  its  own  terms  and  provisions 
the  iitstruiuent  evidences  an  attempt  to  es- 
tablish a  lien  tn  future  on  property  at  the 
time  not  tn  esse.  It  is  a  contract,  or  attempt 
at  contract,  fw  a  sale  and  transfer  by  way 
of  mortgagt>,  and  not  a  contract  to  give  a 
mortgage.  If  it  is  effectual  to  create  a  Hen 
on  the  after-acquircd  property,  we  are  of 
the  opinion  titat  it  cannot,  under  an^  well- 
recognized  rule,  be  made  the  foundation  for 
a  decree  in  the  nature  of  specific  perform- 
anoB,  cMiceding  that,  in  a  proper  case,  a 
court  of  equity  will  decree  specific  perform- 
ance of  a- contract  of  a  sale  of,  or  to  give  a 
mortgage  on,  chattel  property.  Unless  the 
stipulation  under  consideration  in  the  in- 
strument can  be  upheld  as  creating,  in  favor 
of  the  lessor,  a  lien,  l^^l  or  equitable,  on 
the  crops  grown  on  the  leased  premises,  or  in 
property  brought  thereon  after  the  execution 
of  the  lease,  we  think  it  must  entirely  fail 
as  having  any  validity  or  force  for  any  pur- 
pose. It  is  not  argued,  nor  will  it  be  ser- 
iously contended,  that  the  clause  quoted  con- 
veys any  legal  intei'est  in  or  lien  on  the 
property  of  the  lessee  not  then  in  existence, 
or  owned  by  him,  but  whidi  was  afterwards 
brought  Into  existence,  and  on  the  leased 
premises.  The  authorities  are  numerous 
Uiat  a  1<^1  estate  or  interest  cannot  be  con- 
veyed in  property  which  has  no  existence. 

The  question,  then,  is,  Will  such  an  agree- 
ment create  a  lien  of  an  equitable  character, 
attaching  to  the  property  when  it  comes  Into 
existence  and  is  brought  within  the  terms 
of  the  stipulation  in  other  respects?  On 
this  the  authoiities  are  divided.  The  exact 
ML.  R.  A. 


Mat, 

nature  of  the  contract,  therefore,  beeoinei 
material  in  arriving  at  a  proper  ooadusion. 
Such  a  contract  is  usually  defined  as  execu- 
tory in  character,  requiring  something 
further  to  be  done  in  the  future  by  the  par- 
ties thereto  before  a  good  title  will  pass  to 
and  be  perfected  in  the  lessor  or  mortgi^re. 
In  an  early  case,  and  one  that  is  frequentlr  j 
cited  by  the  courts  holding  to  the  doctrine 
that  property  not  in  esse  is  not  the  subih-t 
of  transfer  by  way  of  mortgage,  it  is  said 
regarding  the  nature  of  such  contracts:  "A 
stipulation  that  future-acquired  property 
shall  be  holden  as  security  for  some  present  | 
engagement  is  an  executory  agreement  of 
such  a  character  that  the  creditor  with  whom 
it  is  made  may  under  it  take  the  property 
into  his  possession  when  it  comes  into  exist- 
ence, and  is  the  subject  ot  transfer  by  bi« 
debtor,  and  hold  it  for  his  security;  a&d 
whenever  he  does  so  take  it  into  his  posses- 
sion before  any  attachment  has  been  made 
of  fJie  eamc,  or  any  alienation  thereof,  such 
creditor,  under  his  executoiy  agreement, 
may  hold  the  same;  hut,  until  such  an  act  I 
done  by  hirn,  ht  has  no  title  to  the  sanie:  | 
and  that,  such  act  being  done  and  the  pos- 
sessitm  thus  acquii-ed,  the  executory  agree- 
ment of  the  dclftor  authorizing  it,  it  will 
then  become  holden  by  virtue  of  a  valid 
lieo  or  pledge.  The  executory  agreement  of 
the  owner  in  such  case  is  a  continuii^  agree-  ' 
ment,  so  that  when  the  creditor  docs  tskr 
possession  under  it  be  acts  lawfully  uLder 
the  agreement  of  one  then  having  the  dis- 
posing power,  and  this  makes  the  lien  good."  i 
iloodji  T.  Wright,  13  Met.  17,  32,  46  Am.  Dec.  | 
706.  In  deciding  the  validity  of  a  contract 
executory  in  character,  under  which  a  lien 
was  claimed,  this  court,  in  an  early  csw. 
Lanphere  v.  Lowe,  3  Neb.  131,138,citingwith 
approval  a  decision  of  the  supreme  court  of 
Massachusetts,  held  that  a  valid  lien  could 
not  thus  be  created.  Gantt,  J.,  speaking  of 
a  stipulation  in  a  lease  of  Ttml  estate  similsr 
to  the  one  under  consideration,  says:  ''But 
it  was  an  eflTort  on  the  part  of  the  defendant 
to  create  a  Hen  somewhat  in  the  nature  of  a 
chattel  mortgage  upon  a  something  not  is 
esse.  Can  a  valid  charge  be  made  upon  a 
thing  not  in  existence?  I  think  it  cannot 
It  is  a  very  ancient  rule  of  law  that  a  man 
cannot  grant  or  charge  that  which  he  has 
not;  and  in  •/ones  v,  Itichttrdaonp  10  ttct  488. 
it  is  said  that  this  'is  a  maxim  of  law  too 
plain  to  need  illustration,  and  which  is  folly 
supported  by  all  the  authorities.*  Ba«»i- 
Abr.  Orants,  D,  2;  Codman  v.  Freeman,  .1 
Cush.  309 ;  2  Kent,  Com.  703 ;  Head  v.  Good 
icin,  37  Me.  187;  Hubinaon  v.  Macdonnell 
5  Maule  &  S.  228 ;  Chynotceth  t.  Tenney,  10 
Wis.  400.  This  doctrine  is  applied  to  mort- 
gages of  goods  which  may  be  subsequently 
acquired  by  the  mortgagee.  It  is  equally  ap- 
plied to  sales  of  personal  property  and  rieblf 
of  property.  Chealey  v,  Josselyn,  7  Gny. 
490;  Rire  v.  Stone,  1  Allen,  569.*  And 
again,  after  mature  consideration,  the  doc- 
trine enunciated  in  the  I/tinpher«  Caae  w»« 
approved,  followed,  and  reiterated  in  JtfU 
hwcoln  Hotel  Co.  v.  Shears,  57  Neb.  478.  43 
L.  R.  A.  588.  78  N.  W.  25.    Speaking  on  the 
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■dine  Mibject,  says  Cobb,  J.,  who  delivered 
tlie  opiaion  of  the  court  in  Cole  t.  Kvrr,  19 
\eb.  56d.  6&f>,  2ti  H.  W.  5US:  "There  la,  to 
!«T  the  least  of  it,  great  confusion  of  the 
auUioritie^  on  the  point  being  considered, 
but,  after  a  careful  examination  of  those 
died  on  either  aide  in  this  case,  I  have 
reached  the  coneluaion  that,  as  a  question  of 
^v.  the  lien  oi  a  chattel  mortgage  of  a  crop 
of  ma  not  planted  at  the  time  of  its  exe- 
nmcni  and  delivery  will  not  attach  to  the 
corn  when  it  comes  into  existence  until  it 
is  lieized  the  mortgagee,  or  until,  in  the 
laninui^  of  a  member  of  the  court  in  the  case 
ot  Hol'oyd  T.  Marshall,  10  H.  L.  Csb.  191,  'a 
new  intervening  act.'  Until  then  it  remains 
a  mere  license,  and,  until  acted  upon,  it  con- 
vrya  neither  a  lien  nor  a  right  of  property 
which  the  mortgagee  can  assert  against  a 
purcfaaBcr  or  execution  creditor  of  tAe  mort- 
satzoT."  Tlie  authorities  appear  to  be  al- 
most, if  net  entirely,  unanimous  in  support 
oi  the  rule  announo«»l  in  the  case  last  cited, 
to  the  eflect  that  no  le^l  estate  or  interest 
in  or  lien  upon  property  not  in  existence  at 
the  time  of  the  e!Eecution  ol  the  instrument 
passes  to  the  grantee  therein  named  by  vir- 
tue of  the  instrument  itself,  and  that  the 
igrecijient  purportine  to  convey  the  property 
or  a  hen  on  aucn  property  when  not  in 
i-xi^tence  is  executory  in  character,  in  the 
Mture  of  a  licffHse  or  continuing  agreement 
reqnning  a  further  and  new  act  in  order  to 
Transfer  any  Icfcal  title  or  lien  to  the  grantee 
or  mortgagee.  In  addition  to  the  authoritiea 
•  itM  in  the  two  decisions  of  this  court  here- 
t'>fore  quoted  from,  the  following  are  direct- 
ly in  point:  VhapHUtn  t.  Weimer,  4  Ohio 
St.  481 ;  LoH^  V.  Biiies,  40  Kan.  220,  10  Pae. 
Til!;  Lunn  V.  Thornton,  1  C.  B.  370;  Wil- 
■'.iTTm  T.  Briggs.  11  R.  I.  476,  23  Am.  Rep. 
and  ca^  therein  cited, 
llie  more  dilHcult  question,  as  heretofore 
-lated,  arises  with  respect  to  an  equitable 
lira  b^ng  thus  created  which  attachci  to  the 
property  when  it  comes  into  being  and  title 
thereto  ia  acquired  1^  the  grantor,  and  re- 
•niniing  which  there  exists  an  irreconcilable 
eonlliet  in  the  autfaorrties.  It  Is  contended 
hj  couuHel  for  plaintiff  in  the  case  at  bar, 
■nd  held  by  many  respectable  authorities, 
that,  notwithstanding  the  property  on  which 
he  weki  a  lien  was  not  m  esse  when  the 
lease  was  executed,  after  the  erope  were 
raiKd  on  the  demised  premises,  belonging  to 
the  lessor,  and  still  remaining  thereon,  a 
Hen  in  equi^  attached  thereto,  the  enforce- 
mfnt  of  which  should  be  permitted  by  resort 
to  and  the  application  of  equitable  rules  and 
prineiples.  The  same  argument,  of  course, 
applies  to  the  other  personal  property  after- 
wards aeqnired,  and«  subsequent  to  the  ex- 
Knlion  of  the  lease,  brought  on  the  premises. 
^Hiat  ccnmssl  contends  for  amounts  sub- 
^timtially  to  the  enforcement  of  a  landlord's 
lien,  not  only  on  the  crops  grown  on  the 
'>«Md  premises,  but  also  on  all  the  personal 
p^operty  of  the  lessee  brought  thereon  after 
the  execution  of  the  lease,  without  any  statu- 
tory antbority  therefor.  This  is  sought  to 
he  accomplished  by  the  very  general  terms 
■>f  the  stipulation  in  the  lease  heretofore 
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quoted.  It  Is  admitti<d  that  no  1^1  title 
passed  when  the  lease  was  signed,  and  that 
there  then  existed  no  property  on  which  a 
lien  could  operate.  But  it  is  said  that  the 
stipulation  will  in  equity  establish  what  in 
law  it  is  incapable  of  doing.  That  in,  al- 
though under  the  law  no  valid  interest  or 
lits  passes  to  the  lessor,  yet  an  equitable 
lien  arises  in  his  favor  and  attaches  to  the 
property  when  It  comes  into  existence;  that 
notwithstanding  it  is  void  in  law, — without 
a  new  act, — it  is  valid  in  equity;  that,  by 
the  application  of  the  equitable  doctrine  oon- 
tend«l  for,  a  valid  equitable  lien  may  be 
created,  not  only  on  the  crops  raised  on  the 
leased  premises  for  the  year  in  which  the 
lease  was  executed,  but  uso  as  many  years 
thereafter  as  the  term  of  the  lease  covers, — 
two,  five,  ten,  or  a  quarter  of  a  century; 
and  that  stich  Hen  covers,  not  only  the  crops 
raised  on  the  ))reiuiB«B,  but  as  well  all  other 
property  acquired  and  brought  thereon  by 
the  lessee.  We  do  not  think  this  can  be 
acoomplisbed  the  application  of  any  sound 
equitable  principle.  In  the  view  of  the  OMe 
now  under  consideration,  tiie  mpreasion  <A  ' 
Judge  Cobb  In  Cote  v.  Km-,  19  Neb.  553.  20 
N.  W.  5DS,  becomes  pertinont:  "Soil  alone," 
says  he,  "does  not  produce  crops  of  com  in 
this  dc^nerate  age,  if  it  ever  did.  It  now 
requires,  in  mldition  to  soil,  seed  and  labor, 
both  of  man  and  beast.  So  that  the  propo- 
sition that  a  sale  or  mortgage  of  a  crop  of 
com  not  yet  planted  carries  with  it  a  prop- 
erty in  or  lien  upon  such  enm,  to  attach  and 
come  into  efllcae^.  without  'a  new  interven- 
ing act,'  upon  the  crops  coming  into  exist- 
ence/ can-les  with  it  the  proposition  that  a 
man  may  mortgage  his  labor  to  be  performed. 
— something  which  I  never  heard  contended 
for  in  this  country,  but  which  is  a  right 
which,  under  the  name  of  peonage,  is  recog- 
nized in  our  sister  republic^  the  south  of 
us."  In  New  Lincoln  ffoM  Co.  v.  BhearB, 
07  Neb.  478.  43  U  R.  A.  588,  78  N.  W.  25,  it 
was  contended  by  those  arguin|[  for  the  va- 
lidity of  a  olauHc  In  a  lease  similar  in  its 
general  terras  to  those  in  the  present  case 
that  the  subwqiieut  mostgagecs  of  the  prop- 
(.'rty,  who  it  is  admitted  had  notice  of  the 
provisions  for  a  lien  In  the  lease,  could  not, 
therefore,  question  its  validity.  To  this  it 
Is  observed  by  Ryan,  C:  "We  cannot  see 
that  the  validity  of  the  provision  of  the  lease 
is  affected  by  this  consideration.  Whether 
or  not  a  chattel  mortgage,  or  its  equivalent, 
can  be  made  so  as  to  affect  future-acquired 
property,  is  a  ^uention  entirely  dependent 
upon  general  principles  independmt  of  stat- 
ute." In  Itteelti  v.  Anhenfelter,  40  Ndj.  770, 
iitf  N.  W.  S61,  Poet,  J.,  speaking  for  the  court 
on  the  same  subject,  s^rs:  "It  will  be  seen 
from  this  statement  that  the  question  pre- 
sented is  whether,  as  agMnst  Hale,  the  exe- 
cution ]idalntiff,  the  mortgage  includes  the 
after-ftcquired  property  of  the  mortgagor. 
The  querttion  thus  presented  is  one  upon 
which  the  authorities  are  by  no  means  har- 
monious. The  doctrine  of  Holroyd  v.  Marsh- 
all, 10  II.  L.  Cas.  191.  has  been  recognized 
many  of  the  courts  In  this  conntry.  In 
those  jurisdictions  the  rale  ix-that  while,  at 
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law,  a  mort^uge  of  after-acquired  property 
confers  no  rights  as  a^inst  purchasers  and 
attaching  creditors,  in  equity  it  is  effectual 
to  charge  Uie  property,  when  acquired  by 
the  luoi  ^gagor,  with  an  equitable  lien,  which 
will  prevTU,  not  only  as  against  the  latter, 
but  also  ai  againat  attaching  creditors. 
Ihe  distinction  above  noted  between  the  rule 
at  law  luid  in  equity  can,  of  course,  haTe  no 
place  undtir  our  practice,  where  the  two  re- 
medial systemM  are  blended  into  one.  There- 
fore, if  the  corporation,  for  which  the  plain- 
tiff stands,  hy  its  mortgage  acquired  a  lien 
which  is  oifMceable  in  e^uit^asa^instthe 
execution  j»lainUlT,  such  lien  is  available  to 
him  in  this  action.  If  the  question  was  an 
open  one  in  tiiia  state,  Uie  cases  which  no- 
ognize  the  rule  in  Holroyd  v.  Marshall 
-would  be  entitled  to  great  consideration; 
but  we  r^ard  it  as  settled  by  the  case  of 
Cole  V.  £«•»•,  19  Neb.  553,  26  N.  W.  598,  in 
vrhich  it  is  distinctly  held  that  a  mortjpige 
of  a  crop  to  be  planted  conveyed  no  lien  upon 
crops  Bubsequentiy  raised  by  the  mortgagor 
as  against  judgment  creditors  of  the  latter." 
Says  the  supreme  court  of  Wisconsin  in 
Chynoweth  v.  Tenney,  10  Wis.  397,  403; 
"But  it  is  contended  further  that,  although 
this  interest  may  be  in<^rative  at  law,  yet 
that  it  was  effectual  to  establish  an  equi- 
table lien,  and  the  decision  of  Judge  Story  in 
Mitchell  V.  Winslov,  2  Storj,  630,  Fed.  Cas. 
No.  B,673,  and  the  authorities  by  him  cited, 
are  relied  upon  to  support  this  position. 
But  we  think  the  doctrine  of  this  case  had 
been  so  Fuily  denied  by  subsequent  eases  that 
it  cannot  be  considered  as  law," — citing  a 
number  of  cases.  "And  in  Oongreve  v.  Ev- 
etts,  10  Exch.  307,  Parke,  B.,  says  that  such 
a  conveyance  'gave  no  legal  title,  nor  even 
equitable  titie,  to  any  specific  floods.*  Other 
cases  to  the  same  effect  might  be  cited,  but 
we  deem  it  nnq^cessary."  The  rule  adopted 
by  the  Wisconsin  court,  just  cited,  has  been 
approved  and  followed  in  Farmers'  Loan  d 
T.  Go.  V.  C'ommeruial  Bank,  11  Wis.  207; 
Stngle  v.  Phelps,  20  Wis.  309;  Moiorjf  v. 
White,  21  Wis.  417;  lamson  v.  Moffat,  61 
Wis.  153,  21  N.  W.  62;  and  other  cases.  See 
also  Hutchinson  v.  Ford,  9  Bush,  318,  15 
Am.  Kep.  711;  Blanchard  v.  aooA;«,  144 
Mass.  207,  11  N.  E.  83.  Loftin  v.  Hines,  107 
N.  C.  300,  10  L.  R.  A.  490,  12  8.  E.  197,  is  a 
case  involving  the  validity  of  a  lien  by  vir- 
tue of  an  inittrument  in  the  nature  of  a 
mortgage  on  crops  to  be  grown  two  or  three 
years  in  the  future,  in  which  it  is  stated  in 
the  syllabus:  "A  mortgage  executed  in 
1888  on  crops  to  be  cultivated  during  1889, 
1890,  and  1891  conveys  no  title,  legal  or 
equitable,  which  can  be  enforced  by  claim 
and  delivery."  And  in  the  opinion  saya 
Clark,  J.,  voicing  the  viewa  of  the  court: 
"Unless  said  mortgage  conveyed  to  the  plain- 
tiff either  a  le^al  or  equitable  title  to  the 
crop  of  1889,  the  plaintiff  cannot  recover. 
It  is  held  1^  Davis,  J.,  in  Wooten  v.  Hill,  98 
N.  0.  52,  3  S.  E.  846,  that  "the  authorities 
do  not  warrant  the  conveyance  of  an  indefi- 
nitely prospective  unplanted  crop,  and  wa 
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think  it  should  be  limited  to  crops  planted, 
or  about  to  be  planted,  as  the  crops  next  fol- 
lowing the  conveyance,' — ^that  is,  the  cn^ 
of  the  years  current  when  tiie  mortgage  it 
executed.  This  case  is  to  the  same  purport 
as  the  opinion  by  Veantm,  Ch.  J.,  in  Jfoafiii 
T.  Marlow,  66  N.  C.  695,  and  it  has  been  citM 
and  approved  by  Smith,  Ch,  J.,  in  Stale  v. 
Garris,  98  N.  C.  733,  4  a  E.  633;  by  Shep^ 
herd,  J.,  in  Smith  v.  C?oor,  104  N.  C.  139, 10 
S.  E.  466;  and  by  Avery,  J.,  in  Taylor  v. 
Hodges,  105  N.  C.  344,  11  S.  E.  156.  We 
think  the  mortgage  was  invalid  as  a  convey- 
ance of  title,  «ther  legal  or  equitable,  to  the 
erop  of  1899,  and  the  proeealing  by  elaitn 
and  delivery  must  fail.^  It  sbmds  in  thst 
state  that  a  valid  mortonga  may  be  executed 
on  unplanted  crop  for  uie  current  year.  In 
an  early  English  case  the  rule  is  stated  as 
follows:  ''That,  if  the  agreement  was  to 
mortgage  certain  specific  furniture,  of  which 
the  oorpvt  was  ascertained,  that  would  con- 
stitute an  eqiiitable  title  in  the  defendant  so 
aa  to  prevent  its  passing  to  the  asai^nees  of 
the  insolvent,  and  then  the  assignment 
would  make  that  equitable  title  a  l^al  oiw; 
but,  if  it  was  only  an  agreement  to  mortage 
furniture  to  be  subsequently  acquired, — to 
give  a  bill  of  sale  at  a  future  day  of  tht 
furniture  and  other  goods  of  the  insolvent, 
then  it  would  oover  no  specilic  furoiturr. 
and  would  confer  no  right  in  equity."  Ifn^o 
V.  Baker,  3  Mces.  &  W.  195. 

The  natural  and  logical  deduction  to  be 
made  from  the  authorities  above  cited  i« 
thnt  the  agreement  under  which  the  pIuintilT 
claims,  being  executory  in  its  nature,  and 
not  wholly  executed,  is  insufficient  to  pass 
any  legal  interest  in  or  equitable  lien  on  the 
proper^  on  which  the  lien  is  claimed,  be- 
cause not  then  in  existence,  and  that  the 
trial  court  committed  no  error  in  deorin^ 
the  plaintiff  any  relief  by  way  of  enfor<^ 
ment  of  a  specific  lien  thereon  for  the 
amount  for  which  he  obtained  judgment. 
Our  court  has  long  been  committed  to  thi» 
doctrine,  and  there  appears  no  sufiicient  na- 
son  to  depart  therefrom.  Our  Code  hii 
blended  the  remedies  at  law  and  i*i  eanitr. 
both  of  which  are  now  to  bs  administeTed 
by  one  form  of  action,  denominated  a  dnl 
action.  It  is  a  familiar  maxim  that  ''eqoi^ 
follows  the  law."  Applying  this  maxim,  H 
is  frequently  held  that  a  contract  impa^inf; 
no  legal  obligation  cannot  be  enforced  in 
equity  (Snell,  Kq.  p.  17);  this  rule,  of 
course,  havii^  its  propw  apolication  and 
limitations.  The  contact  in  uie  present  in- 
stance Is  not  the  result  of  a  mistake  or  fail- 
ure of  the  parties  to  correctly  express  their 
intentions  in  the  stipulation  craatmg  the  al- 
lied lien.  It  amounts  only  to  a  mere  li- 
cense, which,  to  become  effective  for  the  pur- 
pose of  creating  a  valid  lien,  requiri>i>  • 
change  of  possession  of  the  property  when  or 
after  acquired.  Until  a  new  act  intervenes, 
no  sufi-icient  title  passes  to  the  lessor  which 
he  can  enforce  at  law  or  in  equity,  nor  is  be 
entitled  to  relief  by  the  applicatkin  of  sav 
recognised  rule  of  equity,  under  the  doctrine 
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oi  speeille  performuiiM.  In  the  ex&mination 
of  the  cane  we  have  Bot  bem  unmiiulful  of 
the  anthoritieB  to  iriiieh  out  attention  has 
been  directed,  aa  well  as  many  others  exam- 
ioed  in  our  oonsideration  of  the  questions 
involTed,  in  sapport  of  the  plaintiff's  conteo- 
tion  that  the  stipulation  creates  in  his  favor 
sn  equitable  lien,  which  onght  to  he  recog- 
Hired.  This  line  of  eases  is  not  in  harmony 
with  the  doctrine  of  this  court  as  heretofore 
expressed,  and  must,  for  that  reason,  be  dis- 
rr^rded  as  authority.  The  precedents 
wUich  we  have  heretofore  established  should, 
in  our  jndgment,  be  followed  and  adhered 
to. 

It  is  daimed  by  the  appellant  that  the  af- 
fidavit and  claim  of  exemption  made  by  the 
ieseee,  heretofore  referred  to,  established  a 
TstiGcation  and  affirmance  of  the  lien  of  the 
^aintiff  under  his  lease.  'The  affldayit  was 
made  in  anotber  ease,  and  in  no  wise  was  re* 
latcd  to  or  emmceted  with  the  oontraet  of 
lease,  encpt  aa  referring  to  it  as  being  a 
psnmoont  lien  on  the  property.  It  was 
made  and  filed  with  the  sheriff  holding  an 
execution  to  save  the  property  from  levy  on 
the  eround  that  it  was  exempt  under  the 
•tatute.  After  claiming  liis  specific  exemp- 
ticas,  which  were  enumerated,  the  appellee 
staled  that  certain  growing  corn,  describing 
it.  and  a  quantity  of  corn  in  the  crib,  was 
(Uiraed  under  the  statutory  exemption  of 
)>roperty  of  the  value  of  ^00,  the  afBant  not 
bring  the  owner  of  lands  or  lots;  and  that 
all  of  said  property  («.  e.  the  property 
ckimed  under  tjie  exemption  of  $500  in 
vslue)  "is  encumbered  by  and  subject  to  a 
liea  for  accrued  rent  due  from  me  for  the 
premises  npm  which  the  said  com  was 
niied  and  Is  located  to  the  owner  of  the 
land  in  tilie  sun  of  $900,  and  that  the  same 
is  an  enunnibrance  upon  all  of  said  property 
prior  and  paramount  to  any  daim  for  ex* 
enptiona  which  I  now  assert  or  claim 
^inst  it;  that  the  encumbrance  and  lien 
for  said  rent  upon  said  property  was  created 
sad  ertablished  by  myself  and  wife  signing 
a  written  contract  to  that  effect  limg  prior 
to  the  lefy  of  the  oucution  levied  by  you  on 
■aid  property."  ^Hiile  the  affidavit  was, 
perhaps,  evidence  of  the  construction  the 
defendant  put  upon  the  contract  of  lease,  it 
in  no  way  changes  the  legal  relations  of  the 
parties,  and,  so  far  as  the  statement  that  a 
lien  existed  on  the  property  hj  virtue  of  the 
stipulation  in  tlie  lease  is  concerned,  it,  at 
most,  was  only  his  opinion  of  its  l^^l  force 
sad  effect,  which  would  not  alter  or  change 
the  principles  of  law  involved  and  applicable 
under  tike  issues  j<^ned  in  the  present  action, 
the  lien  referred  to  could  only  be  perfected 
I7  a  new  aet^  which  had  not  then  been  per- 
fomedp 

The  fvdgntmt  of  tk*  Diatriat  Court  i*  of- 
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Edgar  M.  WESTERVELT,  Receiver,  ete,  of 
(.-itizcns'  National  Bank  <rf  Grand  Island, 

«. 

William  J.  UAOOE  «t  at. 

(  Nsb.  > 

*1.  Wkera  mm  mttaehasemC  la  levied  mm 
real  estate  fra«4nlently  aJlenatcd  by 

tbe  attachment  debtor  and  grantor  Cor  the 
purpose  of  binderlns>  delsylns,  and  defraud- 
ing creditors,  even  thonarb  tbe  lesai  title  of 
record  Is  In  another,  tbe  attaebnent  creditor 
acquires  thereby  a  lien  upon  tbe  interest  of 
the  debtor  In  tbe  land  attached,  which  hs  may 
enforce  by  appropriate  proceeding  afMr  re- 
covery of  jndipnsnt. 
S.  Where,  after  attaebaseat  vroeesiA- 
lava  aa  laad  fraadalcatlr  alienated, 
tbe  real  estate  li  reconveyed  and  restored  to 
the  fraadulent  grantor,  tbe  lien  of  the  at- 
tachment becomes  thereby  effective  and  en- 
foroeabie.  tbe  same  as  thoogh  the  coovcysnee 
In  the  first  Instance  bad  not  been  made. 

5.  Held,  under  tlie  facts  as  dlseloaed 
by  the  reeord,  aitaohment  creditor  not 
guilty  of  laches  In  enforcing  tbe  lien  a«* 
quired  by  virtue  of  hli  sttschment. 

4.  W  here,  peKdlaK  litlsatloa,  after  the 
Icrr  of  aa  attaehmeBt  on  real  eaiate, 
s  lien  has  been  acquired  by  anotber  on  tbe 
same  property,  the  person  In  whose  favor  tbe 
lien  Is  crested  Is  charged  with  notice,  and 
takes  subject  to  tbe  rights  of  the  plaintiff 
In  the  action  wherein  the  attachment  wss 
levied  and  nnsl  Judgment  rendered. 

6.  Where  a  eovr  of  aa  order  of  attach- 
aneat  la  left  with  the  aetaal  oecapaat 
of  lands  attached,  having  possession  of  the 
premlsee  and  apparent  authority  over  and 
control  of  tbe  same,  tbe  act  will  be  a  com- 
pliance with  -the  provlilons  of  the  statute, 
requiring  tbat,  "where  tbe  property  attached 
Is  real  property,  tbe  oOcer  shall  leave  with 
the  occupant  thereof,  or.  If  there  be  no  oc- 
cupant, In  a  conspicuous  place  tbereon,  a 
copy  of  tbe  order,"  although  such  occupant 
be  not  the  owner  or  lessee  of  such  pranlsea 

U.  Where  real  estate  Is  attaehed  bjr 
a  creditor  of  a  frandaleat  craatee  to 
whom  the  iegsl  title  hss  be«n  conveyed  In 
fraud  of  the  righti  of  the  creditors  of  tbe 
frsudalent  grantor,  and  wbo  bos  no  actual 
Interest  therein,  and  who  restores  snd  r« con- 
veys the  real  estate  to  tbe  (ruadolsnt  grantor, 
wbo  voluntarily  encumbers  the  same  for  the 
beoeflc  of  his  crcditora  such  sttschment  cred- 
itor thereby  sccjnires  no  vslld  Hen  on  the 
property  as  against  such  creditor!  of  the 
grantor  under  their  Hens  thus  scqalred. 

T.  Ab  Bttaehmeat  Ilea  ea  laad.  tha 
Icffal  title  to  whieh  la  la  the  attaeh- 
meBt debtor.  Is  subject  to  every  equity 
which  exists  against  tbe  debtor  at  the  time 
of  the  levy  of  the  atUchment,  and  courts  of 
equity  will  limit  tbe  lien  to  the  actual  Interest 
ot  tile  attachment  debtor  In  such  real  sstste. 

10,  1001.) 

*Hsadnotss  by  HoLcoMa,  J. 

Nnm — For  levy  on  landntrsndufentVy  eon- 
veyed,  see  Wagner  v.  Law  (Wash.)  15  L.  B.  A. 
784,  especially  authorltlei  cited  In  briefs. 

For  levy  on  property  after  void  assignment 
(or  creditors,  see  McOordrBradj  Co.  v.  lUlla 
(Wyo.)  de  L.  R.  A.  T8T. 
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APPRATiS  })f  plaintiff  and  defendant 
City  of  ClTand  Island  from  a  decree  of 
the  District  Court  for  Hall  County  in  favor 
of  dsfendant  Taylor  in  a  proceeding  to  fore- 
close a  mortgage  lien  on  property  belonging 
to  defendant  Hagge  upon  whicli  Taylor 
claimed  a  lien  by  attachment.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  O.  A.  Abbott,  for  the  appellant  re- 
ceiver; 

Wha«  the  property  attached  is  real  prop- 
erty, the  oflicer  shall  leave  with  the  occu- 
pant thereof,  or,  if  there  be  no  occupant,  in 
a  conspif^uoue  place  thereon,  a  copy  of  the 
order. 

Keb.  Code,  §  203;  Shoemaker  v.  Barvey, 
43  Neb.  76,  61  N.  W.  109. 

To  sustain  this  levy  the  court  must  read 
into  this  statute  the  words  "tx  aw  member 
of  his  family." 

The  legal  title  being  in  Mr.  Vleths  at  t^e 
time  of  the  attemptw  levy,  it  created  no 
lien  on  the  land. 

Neb.  Code,  §  476,  title,  Exeouiion. 

Only  the  legal  title  of  the  judgment  debt- 
or can  be  levied  on,  not  an  interest  of  any 
other  kind. 

Dworak  r.  More,  25  Neb.  736.  41  N.  W. 
777;  Connelt  v.  OaUigher,  36  Neb.  740,  B5 
N.  W.  229;  Neaaler  v.  Tfeher,  18  Keb.  649, 
26  N.  W.  471. 

The  same  rule  that  governs  in  r^^rd  to 
executions  must  govern  levies  under  writs  of 
attachment.  The  legal  title,  and  that  alon^ 
can  he  levied  on  in  either  case. 

Bhftemaker  v.  Harvey,  43  Neb.  76.  61  N. 
W.  109;  First  Vat.  Bank  t.  Tighe,  49  Neb. 
290,  68  N.  W.  480.  See  alsp  Baird  t.  Kirt- 
tatid,  S  Ohio,  21;  Loring  v.  Ifefendy,  11 
Ohio,  3R5;  Morris  v.  Way,  16  Ohio,  469; 
Miller  v.  Sherry,  2  Wall.  237.  17  L.  ed. 
827;  Modisett  t.  Johmon,  2  Blackf.  431; 
Terrell  T.  Prestel,  68  Ind.  86.  Contra,  see 
Jack/ton  em  Arm.  Cook  v.  Bhepard,  7  Cow. 
88.  17  Am.  Dec.  502;  Jachaon  em  dent.  Gary 
V.  Parker,  0  Cow.  73 ;  Oorrell  T.  Kelsey,  40 
Ohio  St.  117j  Lotery  v.  Wright,  16  HI.  95; 
Dtcortik  V.  More,  25  Neb.  735,  41  N.  W.  777. 

Tjands  to  which  a  party  had  an  equitable 
claim  were  not  bound  by  a  levy  made  before 
the  lezal  title  was  acquired,  although  it 
was  acquired  soon  after. 

fforrell  v.  Kelaey,  40  Ohio  St.  117. 

Taylor  by  this  levy  alone  cannot  acquire 
a  lien  on  the  lands,  but  must  file  his  credit- 
ors* bni  before  he  secures  any  interest  in 
them. 

This  is  the  case  of  the  three  creditors. 

Doynton  v.  Rawson,  Clarke,  Ch.  684 ; 
Oominf}  v.  White,  2  Paio^,  567.  22  Am.  Dec. 
659;  ifiers  v.  ZanesvilUs  <{  M.  Tump.  Co. 
13  Ohio,  197;  Loring  v.  Melendy,  11 
Ohio.  .^.5.1;  Rappleye  v.  Tntemational  Bank, 
93  HI.  396;  MiUer  v.  Sherry,  2  Wall.  237, 
17  L.  ed.  827:  Lyon  t.  Rohhine.  46  HI.  276. 

flow  can  this  defendant  claim  a  lien  un- 
der these  attachment  proceedings  when  be 
could  not  have  acquired  a  li«i  by  the  levy 
of  the  execution  T 

Lyons  v.  Robbins,  46  HI.  276;  Weed  t. 
;*«Toe,  0  Cow.  722;  Wait,  Fkuud.  Cout.  | 
392. 
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The  proper^  was  not  Viath^  property, 
and  should  not  in  equity  be  taken  to  pay 
his  debts,  to  the  exclusion  of  the  debts  owed 
hy  Hagge. 

Roberta  v.  Robinson,  49  Neb.  717,  68  K. 
W.  1036;  Berkley  v.  Lamb,  8  Neb.  399; 
Dnraey  v.  Ball,  7  Neb.  460;  QaUoay  r.  Mair 
chow,  7  Neb.  286. 

0»t  motion  for  rehearing. 

An  execution  cannot  be  levied  on  real  es- 
tate conveyed  by  the  judgment  debtor  to 
defraud  his  ereditors. 

Iheorah  v.  More,  25  Neb.  735,  41  N.  W. 
777. 

An  attachment  cannot  be  levied  on  prop- 
erty conveyed  to  a  third  party  to  defrnud 
cr^itors. 

Shoemaker  v.  Harvey^  43  Neb.  75.  fil  K. 
W.  100;  Firat  yat.  Bank  r.  Tigkr.  49  Neb. 
21)0,  6f>  N.  W.  490;  Potfter  t.  Durant,  i 
Gray,  538;  Jtaird  v.  Eirtlandt  8  Ohio,  21: 
Lotcn/  V.  Wright,  16  lU.  96;  Loring  t.  Mf- 
lendy,  11  Ohio,  365. 

An  instrument  that  transfers  all  the  title 
of  the  grantor,  whether  legal  or  oquitabla 
to  a  third  party,  and  thereby  forever  shuts 
the  doors  of  the  courts  in  his  face  when  h* 
seeks  at  law  or  in  equity  to  get  it  back,  can- 
not be  void. 

NeaaJer  v.  Veher,  16  Keb.  849,  26  N.  W. 
471 ;  Dworak  v.  More,  25  Neb.  735.  41  N.  W. 
■77. 

If  levies  can  be  made  on  one  man's  land 
(or  on  land  standing  in  his  name  on  thf 
records)  for  another  man's  debts,  he  may. 
by  means  of  this  writ,  judicially  bold  ap 
any  number  of  people  by  clonding  their 
titles.  They  cannot  be  allowed  to  appear 
in  the  suit  and  discharge  the  proputy. 

Kimbro  v.  Clark,  17  Neb.  403,  22  N.  W. 
783. 

SfeMrs.  F.  W.  Asbton  and  E.  E. 
Tbompson  for  the  appellant  city. 

.Vr.  W.  A.  Pzlmee  for  appellee  Taylor. 

Mr.  J.  K.  WooUer  for  defendant  Vtggf 

Mr.  R.  C.  GlanvlUe  for  First  Natiooal 
Bank. 

Mr.  O.  G.  Ryan  fw  O.  1.  Banking  Coai- 
pany. 

Holoomb,  J.»  delivered  the  opinion  of  the 

court: 

One  ^S'illiam  Ha^ge  was  the  owner  of 
certain  real  estate  situated  in  Hall  coun^. 
upon  which  different  all^;ed  liens  and  thnr 
priorities  are  involved  in  this  eontroversy. 
At  or  about  the  time  of  the  transactioss 
hereinnfter  narrated,  Hagge  became  finan- 
cially distressed,  because  of  his  connectiM 
with,  and  liability  as  a  stockholder  in.  the 
Citizens'  National  Bank  of  Grand  Istand. 
which  closed  its  doors  and  suspended  bnsi- 
ness  about  December  4,  1893.  On  Deemi- 
her  6  there  was  placed  on  record  in  the  t^- 
fioe  of  the  county  derk  a  warnuaQr  deed, 
conv^ing  tlie  real  estate  in  contrtyreny 
from  Hagge  and  wife  to  one  D.  H.  Veithe. 
a  relative  of  Ha^e,  for  an  expressed  etm- 
Hideration  of  $10,500.  The  deed  bore  dst« 
August  9  preceding,  and  was  adcnowledged 
on  the  24th  of  the  same  month.  A  mort- 
gaee  from  V^tiis  and  wife  on  the  pronissi 
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wts  exvented  ftt  the  same  time  for  an  ex- 
pressed consideration  of  (9,500,  and  re- 
corded l^ecember  26,  1893.    Soon  after  the 
recording  of  the  inatrument  conveying  the 
land  from  Hagge  to  Vteths,  attnchment  suits 
were  instituted  by  the  appellee  Taylor  and 
appellant  city  of  Grand  Island,  and  the  real 
estate  was  attached  at  the  instance  of  Tay- 
lor as  the  property  of  Hagge;  it  being  al- 
leged that  he  bad  and  was  about  to  convey 
his  property  for  the  purpose  of  defrauding 
his  creditors,  and  hindering  and  delaying 
them  in  the  collection  of  their  debts.  In 
the  suit  brought  by  the  city,  the  propei  ty 
was  attached  as  the  propea*ty  of  Veitlia  on  a 
contract  liability  claimed  to  be  due  the  city 
on  a  bond,  on  which  he  was  an  obligor,  in 
favnr  of  the  city,  given  by  one  West,  as  city 
trciHurer.   Each  of  these  two  suits  was 
prosecuted  to  final  judgment,  and  the  prop- 
erty attached  was  ordered  sold  in  satisfac- 
tion of  the  judgments  so   rendered.  On 
Januaiy  20,  1894,  Veiths  and  wife  trans- 
ferred the  real  estate  to  Hagge,  excepting 
in  the  covenants  of  warranty  any  lien  or 
liens  thereon  by  virtue  of  attachment  pro- 
ceedings in  fovor  of  the  city  of  Grand 
Island,  and  all  taxes.    Afterwards,  through 
a  third  party  or  trustee,  tne  land  was  con- 
veyed to  Mrs.  Hagge,  the  wife  of  William 
Hajige.    Mortgages  were  then  executed  by 
Mrs.  Hagge  and  her  husband,  one  in  favor 
of  James  H.  WooUey.  to  secure  certain 
notes  evidencing  an  indebtedness  against 
Hagge,  and  one  to  the  appeHant,  as  neeiver 
of  the  Citir^na'  National  Bank,  to  secure 
$0,000   of  a   judgment   rendered  against 
Kngge  on  his  stockholders'  liability  in  said 
bant.    The  receiver  then  brought  an  action 
in  equity  to  foreclose  his  lien  by  virtue  of 
the  mortgage  securing  the  judgment,  mak- 
in<<  all  others  claiming  an  interest  in  or  lien 
on  the  land  partien  to  the  action,  and  claim- 
ing  a  prior  lien  on  the  premises,  except  as 
to  the  mortgage  executed  in  favor  of  Wool- 
ley,  which,  it  was  admitted,  was  superior  to 
the  lien  in  favor  of  the  receiver.  Issues 
were  joined,  in  the  formation  of  which  Tay- 
lor and  the  city  of  Grand  Island  set  up  their 
attachment  suits  and  the  judgments  ren- 
dered therein,  claiiving  a  lien  on  the  land 
hy  virtue  thereof  superior  to  those  created 
by   reason  of  the  mortgages  subsequently 
executed.    On  the  trial  the  court  found  in 
favor  of  Taylor,  awarding  him  a  first  lien; 
in  favor  of  the  anniirnees  of  the  indebtedness 
secured  by  the  Woolley  mortgage,  giving 
them  a  second  lien.    The  receiver  was  de- 
creed to  have  a  third  lien.   The  court  dis- 
miBsed  the  action  as  to  the  cit^  of  Grand 
Tslcutd  and  one  other  cross  peUtioner,  whose 
cane  is  not  here  for  review.   The  receiver 
and  the  cUy  of  Grand  Island  appeal  fr<Hn 
thfl  decree. 

In  determining  the  respective  rights  of 
the  appellants,  we  are  required  to  consider 
<1ifrerent  and  distinct  propositions  of  law, 
and  it  is  therefore  proper  to  treat  the  appeal 
under  two  heads.  The  decree  of  the  trial 
court,  giving  to  the  appellee  Taylor,  on  his 
cross  Mtition,  a  first  lien  <hi  Uie  property 
fty  TiTtae  of  tJw  attadunent  proceedings  In- 
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stitnted  by  him  December  8,  -1893,  and  the 
judgment  rendered  thereon,  is  objected  to  on 
the  ground,  as  argued,  t^at  the  legal  title  to 
the  property,  at  the  time  the  attachment 
was  levied,  being  in  the  said  VieLhs,  and 
Hag^  having  only  an  equitable  intercHt 
tlierein,  attachment  would  not  lie,  and  the 
plaintiff  in  the  attachment  suit  acquired 
no  lien  on  the  property  by  reason  of  the 
levy  on  the  land  while  standing  in  the  name 
of  Veiths,  the  grantee  of  Hagge.  In  Hhoft- 
malcer  v.  Harvey,  43  Neb.  75,  61  N.  W.  109. 
it  is  held  in  the  second  paragraph  of  the 
syllabus:  "If  there  is  no  poesesaion  of  real 
property  by  an  attachment  defendant  hav- 
ing an  equitable  interest  therein,  no  valid 
levy  and  sale  can  be  made  upon  sudi  equit- 
able interest;  neither  can  it,  under  such  cir- 
cumstances, be  subjected  otherwise  than  1^ 
invoking  the  aid  of  the  court  of  chancery." 
The  opinion  in  the  case  sustains  the  prop- 
osition thus  announced  in  the  syllabus,  and 
we  have  no  disposition  to  modify  or  recede 
from  same,  and,  if  it  be  proper  to  apply  the 
same  principle  to  the  facts  in  the  case  at 
bar,  then  the  decree  pnmounced  hy  the  trial 
Court  cannot  stand. 

But  is  the  principle  applicable?  In  the 
Harvey  Case  and  all  similar  cases,  the  un- 
derlying principle  is  that  where  the  inter- 
est of  the  attachment  debtor  in  real  estate 
is  purely  equitable,  uncoupled  with  posses- 
sion, then  an  attachment  or  execution  can- 
not be  validly  levied,  but  rewrt  must  be 
had  to  a  court  of  equity  to  bring  together 
the  legal  and  equitable  estate,  and  decree 
the  property  to  belong  to  the  actual  owner. 
To  illustrate:  In  the  Harvey  Case,  the 
legal  title  to  the  property  had  never  been 
invested  in  the  Harveys.  Their  interest 
and  estate,  if  any,  in  the  property  sought 
to  be  attached,  was  equitable  only,  and  could 
not  be  reached  by  the  attachment  as  "lands 
and  tenements"  of  the  attachment  debtor. 
In  tlic  case  at  bar,  Hagge  was  the  1^1  and 
equitable  owner  of  the  property,  save  only 
as  his  tiUe  may  have  been  devested  by  the 
conveyance  made  by  him  to  the  said  Veiths. 
By  the  conveyance  he  attempted  to  coav^ 
all  his  interest  in  the  land,  both  1^1  and 
equitable.  He  evidently  sought  to  put  it 
out  of  the  reach  of  bis  creditors,  either  1^ 
process  out  of  a  court  of  law  or  in  an  action 
in  equity.  Taylor  levied  his  attachment  on 
the  land  on  the  ground  that  Hagge  had 
fraudulently  disposed  ot  his  property  with 
the  intent  to  cheat,  hinder,  delay,  and  de- 
fraud his  ereditora.  By  S  17  of  the  statute 
of  frauds,  such  a  conveyance  is  fraudulent 
and  void  as  to  the  creditors  of  the  grantors. 
As  to  such  creditors,  the  conveyance  may  be 
treated  as  absolutely  void  and  a  nullity,  as 
though  it  had  never  been  made,  and  the 
property  remained,  as  it  actually  was,  the 
property  of  the  debtor.  The  conveyance  is, 
at  most,  only  a  cloud  on  the  title  of  the 
debtor,  and,  if  required,  may  be  removed  in 
any  proper  proceeding  brought  for  that  pur- 
pose. 1'he  attachment  laws  would  be  inef- 
fectual, and  the  provision  for  the  attach- 
ment of  property  which  has  been  fraudulent- 
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ly  conveyed  would  b*  meaningless,  H  the 
construction  contended  for  should  prersil. 

The  proposition  under  consideration 
seems,  however,  to  have  been  quite  flrinly 
settled  ^^y  the  prior  decisions  m  this  court. 
In  Keenr.  y.  Sallenbach,  16  Neb.  200,  18  N. 
W.  75,  it  is  held:  "Where  an  attachment 
is  levied  upon  real  estate  belonging  to  the 
debtor,  whether  held  in  his  own  name  or 
not.  tlie  attaching  creditoc  acquires  a  lien 
upon  the  interest  of  the  debtor  in  the  land 
wnich  he  may  enforce  after  he  recorers 
judgment."  &iy8  Maxwell,  J.,  the  author 
of  the  opinion :  "But  where  sufficient  cause 
is  shown  for  an  attachment,  and  one  is  is- 
sued and  levied  upon  real  estate  belonging 
to  tbe  debtor,  whether  held  in  his  own  name 
or  not,  the  creditor  ac<|uire8  a  lien  upon  the 
interest  of  the  debtor  in  the  land,  which  he 
may  enforce  after  the  recovery  of  judgment. 
Where  in  such  eaae  it  is  necessary  to  set 
aside  a  conveyance  alleged  to  be  fraudulent 
as  to  creditors,  an  action  may  be  commenced 
for  that  purpose  against  tbe  alle^^ed  fraudu- 
lent gr»ntee  and  other  proper  parties,  and  it 
is  the  duty  of  the  court  to  render  such  de- 
cree in  the  premises  as  the  testimony  will 
justii^."  In  Kimbro  v.  Clark,  17  Neb.  403, 
22  y.  W.  78S.  on  tlie  same  subject,  it  is  ob- 
served (at  page  406,  17  Neb.,  and  page  789, 
22  N.  W. ) ,  by  Reese,  J.,  who  wrote  the  opin- 
ion: "If  the  title  to  the  property  is  held 
by  another  as  a  secret  trust  for  the  benefit 
of  the  debtor,  who  is  th,e  real  owner,  and  if 
such  ownership  is  mwely  colorable,  such 
property  will  be  deemed  to  be  held  for  the 
benefit  of  creditors,  and  the  conveyance, 
while  gnod  aa  between  the  vnrties,  will  be 
held  void  as  to  them  {Stvraivant  t.  Davit, 
31  C!.  [0  Tred.  L.]  365;  Bump,  Fraud. 
Oonv.  215;  Poicer  v.  Alston,  93  HI.  587),  and 
is  subject  to  the  process  of  attachment." 
To  the  Slime  effert  ia  Kennard  v.  Hollenbeck, 
17  Neb.  362.  22  N.  W.  771.  where  the  facta 
are  quite  similar.  It  is  stated  in  Gormlet/ 
V.  Potter,  29  Ohio  St.  S97,  599:  "The  land 
in  controversy  was  subject  to  levy  on  exe- 
cution, and  the  levy  upon  it  was  properly 
made.  The  conveyance  to  Flynn  by  the 
judgment  debtor,  and  by  Flynn  to  the  debt- 
or's wife,  having  been  made  with  intent  to 
defraud  creditors,  .  .  .  the  land  was 
still  the  property  of  the  judtfrnent  debtor, 
and  subject  to  execution,  as  fully  as  if  the 
conveyance  had  not  been  made."  Says  the 
supreme  court  of  Illinois  in  the  caiv  of  ife- 
Kinney  v.  Farmer^  Jfat.  Bank,  104  III.  181. 
183:  "The  statute  says  such  fraudulent 
conveyances  shall  be  held  void  as  against 
creditors.  Oreditws  have  the  right  to  treat 
such  conveyances  as  void.  The  moment  ap- 
pellees levied  their  attachments  especially 
upon  these  lands,  as  tiie  property  of  Patter- 
vm.  their  election  to  treat  the  former  con- 
veyancea  as  void  was  declared,  and  such  at- 
taefantenta  became  a  Hen  against  the  lands, 
with  the  same  efl'cct  as  if  the  fraudulent 
conveyances  by  Patterson  had  never  been 
made."  The  following  authorities  also  sus- 
tflin  the  proposition  aa  announced  by  the 
prior  decisions  of  this  court,  heretofore  re- 
ferred to:  Firat  Nat.  Bank  v.  Hollerin,  31 
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Neb.  S58>  48  N.  W.  392;  MeVeigh  r.  Rih- 
flour,  40  Ohio  St.  107;  Weatermam  r.  Wes- 
■  terman,  25  Ohio  St  500;  Sockman  v.  fiocifc- 
man,  18  Ohio,  302;  Soott  v.  JVarlman,  26  N. 
J.  Eq.  8Ji  Terhune  v.  BaeketaaiOi  8av. 
Bank,  4A  N.  J.  li^.  344,  19  Ath  377;  Preit 
v.  Wheeler,  6  Gray,  520;  Arper  v.  Base,  9 
Minn.  108,  Gil.  08. 

These  cases  are  all  distinguished  from  the 
llarvcy  Case,  and  those  similar,  in  that  ia 
the  one  class  the  attachment  or  execution 
debtor,  being  the  own^  of  the  1^1  and 
equitable  estate,  has  sought  to  alienate  bis 
interest  in  the  property  in  fraud  of  the 
rights  of  creditors,  who  may  treat  the  trans- 
aclion  as  a  nullity,  and  enforce  their  rights 
in,  and  claims  to.  the  property,  notwith- 
standing the  fraudulent  transfer;  while  is 
the  other  class  of  cases  the  attachment  debt- 
or has  only  an  equitable  interest  in  the 
property,  which  can  be  reached  only  by  ^^ 
sort  to  a  oonrt  of  equity,  which  can  take  hnld 
of  the  legal  and  equitable  title  at  the  point 
of  divergence,  and  direct  them  into  the  ow 
channel  of  actual  ownership.  We  reach  the 
conclusion,  therefore,  that  Taylor  acquired 
a  vnlid  lien  on  the  real  estatp  by  virtue  of 
the  levy  of  bis  attachment  thereon  as  the 
proper^  of  Hagge,  whieh  might  be  enforred 
in  tnat  action  or  in  snbsequent  proceedings, 
and  that,  if  required,  a  resort  might  be  had 
to  a  court  of  equity  to  remove  the  eload  on 
the  title  caused  by  the  fraudulent  eonver- 
ance  to  Veiths.  In  tbe  case  at  bar  proceed- 
ings for  this  purpose  were  rendered  nnnep- 
essary  by  reason  of  the  reconveyance  of 
Veiths  to  Hagge,  which  again  restored  to 
and  vested  in  him  full  and  complete  title 
of  record  to  the  property  to  the  same  extent 
as  though  the  conveyance  in  the  first  in- 
stance had  not  been  made. 

It  is  sugi^ested  that  the  attachment  cred- 
itor has  slept  on  his  rights,  and  ought  not  in 
equity  to  be  given  a  lien  in  priority  to  that 
of  appellant  imder  the  mortgage  security. 
The  record  discloses  that  the  attaehinent 
wns  levied  on  December  8.  1893 :  t^at  final 
iudcfment  was  not  rendered  until  Decembf 
2.  1895:  that  after  the  lew,  and  during  the 
pendency  of  the  action,  the  appdlant  oh- 
tatned  his  judgment  and  mortgage  securitT 
therefor.  On  April  4.  1896.  he  b^n  a 
action  in  equity,  and  made  Tavlor  a  partv 
defendant,  who  came  in  and  pleaded  his 
attachment  suit  as  giving  him  a  Hen  on.  tnd 
interest  in,  the  land,  whidi  he  mdced  to  hsTS 
adjudicated.  We  do  not  think  there  wis 
any  such  laches  as  would  forfeit  his  prior 
lien,  and  that  the  equity  action  b^n  1^ 
plaintiff  afforded  him  an  opportune  time  to 
adjust  by  decree  the  priorities  of  liens  on 
the  premises  involved  in  the  proceedings. 
The  appellant,  having  acquired  ite  lien  pen- 
dente lite,  was  charged  with  notice,  and  took 
subjefit  to  the  rigfate  of  the  plainUff  in  the 
action  wherein  the  attachmoit  was  levied 
and  final  judgment  raid^ed.  Wrigltt  v. 
Smith,  11  Neb.  341,  7  N.  W.  637. 

An  obiection  is  urged  as  to  Uie  validity 
of  the  levy  of  t^e  writ  of .  attachment,  be- 
cause, as  claimed,  a  eoi^  of  the  order  wis 
not  left  with  the  oocnpant  of  Um  luiid  at- 
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Ufhed.  The  return  ot  the  officer  shows  a 
copy  of  the  order  to  have  been  left  vith 
tbe  occupant  of  the  premises  on  which  the 
writ  wu  levied.  The  evidence  shows  that 
the  person  occupying  the  premises  as  tenant 
was  absent  front  the  county,  and  that  the 
peifKHi  to  whom  a  «>py  ox  the  order  was 
delivered  was  occupying  the  premises  with 
tlie  tenant,  and  had  the  apparent  control 
and  possession,  and  had  the  actual  posses- 
Btoii,  of  the  premises  at  the  time  of  the  levy. 
This  is  sufiicient.  The  law  does  not  require 
the  officer  to  determine  who  may  be  the 
Ifxwee  and  legal  tenant  of  t^e  owner.  The 
piTwn  who  is  in  poBsession  and  occupying 
Uio  premises  with  the  apparent  authority 
and  control  thereof  may  be  served  with  the 
order,  and  compliance  is  thereby  had  with 
the  provisions  of  the  statute,  via.:  "Where 
t1ip  property  attached  ia  real,  the  office' 
ahull  leave  with  the  occupant  thereof,  or, 
if  there  be  no  oeoupant.  in  a  eonspieuons 
place  thereon,  a  copy  of  the  order/*  The 
person  upon  whom  the  wder  was  served  at 
the  time  of  the  service  was  the  actual  .oc- 
cupant of  the  lands  attached,  and  the  de- 
mands and  object  of  the  statute  were  met 
and  complied  with  by  service  upon  him. 
The  objection  to  the  manner  of  service  of 
the  writ  is  not,  we  think,  well  taken. 

With  reapect  to  the  city  of  Grand  Island, 
and  its  interest  in  the  lands  Involved  in  con- 
troversy by  virtue  of  the  writ  of  attachment 
by  it  levied  on  the  land  as  the  property 
of  the  grantee.  Veiths,  it  is  argued,  as  it  ia 
by  the  appellant,  the  receiver,  that  the  Tay- 
lor attachment  could  be  levied  only  on  an 
equitable  intereet  in  the  property  belonging 
to  the  grantor,  Hagge;,  and  therefore  it  was 
invalid,  and  no  rights  accrued  to  Taylor  by 
reason  of  the  proceedings  taken  by  him  in 
ihnt  suit.    What  has  been  said  with  rela- 
tion to  the  contention  of  counsel  lor  receiv- 
or  in  this  regard  applies  with  equal  force 
and  pertinency  to  the  claims  of  counsel  for 
tlio  city.    We  are  therefore  under  the  neces- 
Mty  of  inquiring  only  as  to  the  relative 
rifflits  of  the  city  as  an  attaching  preditor 
<>f  tbe  grantee,  Veiths,  and  the  mortgagees 
riniming  as  creditors  of  Hag&:e.    It  is  ar- 
•riiod.  in  a  very  elaborate  brief  by  couni>eI 
for  the  city,  that  the  mortgagees  of  Haifge 
and  wife,  after  the  reconveyance  by  Veiths 
to   ITagge.  take  their  rights  to  an  interest 
tn  the  property  through  the  fraudulent  con- 
voynnre  from  Hanre  and  wife  to  Veiths,  and. 
in  tiirn.  from  Veiths  and  wife  to  Hagge.  and 
tlint.  as  t  proposition  of  law,  those  claim- 
ing  under  the  grantor,  by  way  of  deed, 
mortprage,  or  other  security  or  conveyance, 
f* itiier  directly  or  remotely,  are  conclusively 
Itoiind  by  the  transfers  and  the  recitals  con- 
t  }■  i  nod  in  the  fraudulent  conveyances,  and 
1        estopped  from  questioning,  except  on 
thf  ground  of  fraud,  the  validity  or  legal 
:>fTc*ct  of  the  different  instruments  of  con- 
f  «>-\-»nee  through  which  title,  intereet,  or  lien 
n  c*lRiroed.   The  propositions  announced  are 
aiipported  tgr  well-considered  cases,  which 
t  i-o  entitled  to  great  weight  as  authority. 
'  f  t  be  premises  upon  which  the  arirument  is 
>:ia>ed  are  sound  and  wdl  founded,  we  are 
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of  the  opinion  that  the  conclusion  arrived  at, 
as  stated  in  the  proposition,  would  be  inev- 
itable and  logically  follow.  But  do  the 
mcHi;gageea  of  Kane  claim  throuf^  fraudu- 
lent eonv^ances,  nom  the  consequences  of 
which  they  caimot  escape,  and  by  the  recit- 
als of  which  th^  are  bound  T  That  Hagge's 
property  is  morally  and  equitably  pledged 
to  pay  his  debts  rather  than  the  debts  of 
some  third  party  is  a  proposition  that  will 
not  be  seriously  controverted.  In  fact,  it 
is  admitted  by  counsel  for  the  city;  but  it 
ia  contended  uiat  the  proper  ateps  have  not 
beat  taken  to  avirfd  the  effect  of  the  conv^- 
anoe  to  Veiths,  and  subject  the  property  to- 
the  payment  of  the  debts  of  Hagge,  the 
fraudulent  grantor.  On  the  trial  of  the 
case,  the  court  found  the  conveyance  was 
fraudulent  and  void  as  to  the  creditors  of 
Ilaggc.  This  is  made  manifest  by  the  de- 
cree in  favor  of  Taylor,  an  attaching  cred- 
itor. Tbe  ooncluaion  reached  by  the  trial 
court  is  the  only  proper  one,  under  the  evi- 
dence. The  question  is  one  of  fact,  prop- 
erly triable  \^  the  trial  court.  Shenein  v. 
Gaghafjen,  39  Keb.  238,  67  N.  W,  lOOSj 
Houck  V.  Neivzeman,  37  Neb.  463.  66  N.  W. 
l(Xt2;  aoldamitk  v.  Erickaon,  48  Nri>.  48, 
m  N.  W.  1029;  CHtea  y.  Hart,  49  Neb.  63, 
08  N.  W.  3G2. 

It  ia  shown  the  evidence  quite  conclu- 
sively that  Hagge  transferred  the  pi-operty 
to  Veiths  wholly  without  consideration,  and 
for  the  purpose  of  placing  it  b^ond  the 
rench  of  creditors,  and  that  Veitbs  had  no 
interest  in  the  land  whatever,  save  the  naked 
legal  title  by  reason  of  the  transfer,  color- 
able only,  made  by  Hagge,  as  he  says,  to 
hold  for  him,  and  to  be  reeonvcyed  when- 
ever he  requested  it,  and  to  avoid  it  bring 
taken  in  satisfaction  of  his  liability  on  a 
bond  to  which  his  signature  was  obtained, 
as  he  claims,  by  misrepresentation,  Veiths 
had  no  real  ownership  in  the  property, 
made  no  attempt  to  exercise  any  authority 
as  owner,  and  took  no  steps  to  reduce  the 
land  to  actual  or  constructive  possession 
under  the  conveyance.  The  conveyance  be- 
ing in  fraud  of  the  rights  of  the  creditors 
of  HngKe.  it  was  evidently  so  recognized  hy 
the  parties  thereto,  and  on  January  26  fol- 
lowing the  whole  transaction  was  repudi- 
ated, and  the  property  restored  to  its  right- 
ful owner.  The  deed  of  reconveyance  was 
(grounded  on  no  new  cv  .valid  consideration. 
It  involved  no  new  agreement  or  contract 
based  on  any  good  consideration.  It  was 
an  undoing  of  that  which  had  been  wrong- 
fully (lone,  thus  placing  the  parties  in  the 
situation  in  which  they  were  prior  to  the 
first  fraudulent  conveyance.  The  l^^l  ef- 
fect was  to  restore  the  property  to  the  legal 
owner,  and  render  unnecessary  anv  action 
or  proceeding  to  annul  and  vacate  the  fraud- 
ulent conveyance.  No  action  in  the  nature 
of  a  creditors'  l»11  would  lie.  and  the  fraudu- 
lent grantee  had  relieved  himself  of  being 
charced  as  trnstee  of  the  property  for  the 
benefit  of  the  creditors  of  Hagge.  Such  an 
action  would  have  been  useless  and  barren 
of  results,  because  the  grantee  had  done  all 
that  a  court  of  equity  could,  by  order  or 


Digitized  by 


Goog 


888 


Kebbaska  Supremb  Court. 


An.. 


decree,  require  him  to  do.  Su;ift  t.  Hoi- 
dridge,  10  Ohio,  230,  36  Am.  Dec.  85; 
Bump,  Fraud.  Conv.  4th  ed.  g  600;  DoUm 
r.  Van  Demark,  35  Kan.  304,  10  Pac.  848. 

Can  an  attachment  against  VeithB,  while 
he  held  the  naked  legal  title  und^  auch  dr- 
enmstaaces.  be  held  superior  to  that  of  the 
creditors  of  Hafrsre,  the  actual  owner,  wheth- 
er a  lien  on  the  property  was  acquired 
throuf^h  the  voluntary  act  of  Hag^,  or  by 
decree  or  process  of  court  in  liti((ation 
brought  for  the  purpose  of  enforcing  the 
righte  of  creditors  and  establishing  a  lien 
thereon?  What  the  rights  of  Hagge  are, 
or  those  claiming  unaer  him  as  subsequent 
creditors,  grantees,  or  otherwise  than  as 
creditors  at  the  time  of  the  fraudulent 
alienation,  it  is  unnecessary  here  to  discuss 
or  determine.  Tn  DoUtn  T.  Van  Demark,  35 
Kan.  .104,  10  Pac  848,  it  is  said  by  Valen- 
tine. J.:  "While  genu-ally  a  fraudulent 
vendee  cannot,  u  againat  the  creditors  of 
the  fraudulent  Tender,  sell,  assign,  or  trans- 
fer the  property  to  a  third  person,  vrho  haa 
notice  of  the  fraud,  nor  transfer  or  assign 
the  same  to  even  a  person  who  has  no  auch 
notice,  where  such  transfer  or  assignment 
is  merely  to  pay  a  pre-extHting  debt  of  the 
fraudulent  i-endee,  yet  such  fraudulent  ven- 
dee may  make  a  valid  sale  of  the  property 
to  a  bona  flde  purchaser  without  notice  of 
the  fraud,  or  may,  with  the  consent  of  the 
fraudulent  vendor,  and  probably  without 
hin  consent,  make  a  valid  transfer  or  asni^n- 
ment  of  auch  prepay  to  a  creditor  of  the 
fraudulent  vendor,  either  in  payment  or  par- 
tial payment  of  a  bona  fide  debt  of  the 
fraudulent  vendor,  or  as  seenrity  for  such 
debt,  and  whether  such  creditor  has  notice 
or  not  of  the  prior  fraudulent  sale.  Butler 
V.  White,  25  Minn.  432;  Bojfd  v.  Broicn, 
17  Pick.  453;  Murphy  v.  Moore,  23  Hun, 
»5:  Stark  v.  Ward,  3  Pa.  St.  328;  Webb  v. 
Broton,  S  Ohio  St.  246;  Bump.  Fraud.  Conv. 
3d  ed.  400.  500..  The  fraudulent  vendee  may 
lawfully  diRDOM  of  the  property  in  any  man- 
ner in  which  the  fraudulent  vendor  hiniRplf 
miglit  have  disposed  of  tne  property  if  the 
fraudulent  sale  had  not  occurred."  It  fol- 
lows, then,  that,  if  the  pronerty  may  law- 
fully be  disDOsed  of  by  the  fraudulent  gran- 
tee in  sntisfnction  of  the  claims  of  the  cred- 
itors of  the  fraudulent  erantor,  it  may  be 
reconveyed  to  the  fraudulent  grantor,  and 
hy  him  disposed  of  in  any  lawful  manner 
for  the  same  purpose. 

The  attachment  lien  of  the  city  as  a  cred- 
itor of  Veiths,  the  holder  of  the  naked  leenl 
title,  like  the  Hen  of  a  judgment  against 
him.  can  only  attach  to  his  artual  interest 
ns  the  holder  of  the  legal  title  as  agninat 
the  creditors  of  Hagge,  and  this  interest,  as 
we  have  seen,  is  nothing,  the  transfer  being 
colorable  only.  In  Roberts  v.  Robinson,  40 
Neb.  731.  68  37.  W.  1035.  says  this  court, 
in  speaking  of  the  Han  of  a  jndgment.  and 
where  the  principle  involved  Is  apnlicahle 
to  the  esse  at  bar:  "By  9  477  of  the  Code 
of  Civil  Procedure,  a  judgment  is  made  a 
lien  upon  the  land  of  the  judgment  debtor; 
that  in,  the  land  owned  by  him.  True 
enough,  if  the  record  shorn  the  title 
64  T..  R.  A. 


to  land  to  be  in  the  dfAitor,  the  judgment 
is  an  apparent  liKi  upon  that  land ;  but  the 
fact  that  the  record  uiows  the  legal  title  tu 
land  to  be  in  a  debtor  is  not  ooncluaive  eri- 
deuce  that  the  debtor  actually  owns  the  real 
estate.  The  rule  is  that,  where  the  legal 
title  to  real  estate  is  in  the  name  of  th-* 
judgment  debtu*,  nevcrtheleaa  the  lien  of 
the  judgment  against  him  attaches  only  t<' 
the  actual  interest  which  he  haa  in  the  real 
estate.  DM  v.  May,  6  Neb.  167;  Meta  v. 
male  Bank,  7  Neb.  165;  GaUcay  v.  Malckow, 

7  Neb.  285;  Doraey  t.  Hall,  7  Neb.  460; 
Mansfield  v.  Gregory,  8  Neb.  432,  1  N.  W. 
382 ;  Berkley  v.  Lamb,  8  Neb.  392,  1  \.  W. 
320;  Barral  V.  Gray,  10  Neb.  186,  4  N.  W. 
1040;  Dewey  v.  Walton,  31  Neb.  819.  48  X. 
W.  PRO;  Mundt  v.  Bagedom,  49  Neb.  m. 

08  N.  W.  610."    In  OaZway  v.  MalokoK.  7 
Neb.  285,  says  Lake,  J. :    "It  is  well  srttif  I 
that  a  jndgment  lien  on  the  land  of  the 
debtor  is  subject  to  every  equity  which  ex- 
isted against  the  debtor  at  the  rendition  nf 
the  judgment;,  and  courts  of  equity  will  al- 
ways limit  the  lien  to  the  actual  interest  of 
the    judgment  dd>t(H-,"— citing  Freeman. 
Judgni.  S  357;  Bu>arts  v.  Btees,  2  Kan.  236. 
See  also  Bmith  t.  Mt^ann,  24  How.  398.  K  I 
J  J.  ed.  714.   We  are  of  the  opinicm.  there-  | 
fore,  that  the  city  in  this  action  cannot  in- 
voke the  principle  sought  to  be  applied 
against  the  creditors  of  Haj^  claiming  un<  , 
der  the  liens  soue-ht  to  be  eatablished  bv 
them  on  the  property  in  controversy.  an.l 
that  the  attachment  <hi  the  real  eHtnt? 

the  property  of  Veiths  was  unavailing  t" 
create  a  lien  as  against  auch  creditors,  be-  | 
cause  the  fraudulent  grantee  had  no  aotiul 
or  substantial  interest  in  the  property,  tn 
which,  at  the  time,  be  held  the  legal'title 
of  record.  The  eqiiities  are  cleirly  in  faiwr 
of  the  creditors  of  the  fraudulent  grantnr. 

The  decree  of  the  Distriat  Voart  ajheoM 
tn  all  respects  be  affirmed. 

Rehearing  dialed. 


Charles  M.  CHAMBERLAIN,  Plff.  in  Err. 

V. 

Florence  M.  BUTI.ER,  Admx..  etc.,  of  Boh- 
at  L.  Butler,  Deceased. 

(  Neb  » 

*One  may  Inwfnllr  laaare  his  owa  life, 
and  afternards  asslfni  the  pollrj  to  another 
having  no  Insurable  Interest,  If  done  Id  icood 
fiiitb,  and  not  b;  way  of  cover  for  a  vsKvr 
poller. 

(I4a7  22.  1901.) 

*Headnota  br  Nokval.  Cb.  J. 

Nora. — Fot  other  cases  In  this  aerim  at  to 
vnlldlty  ot  oBSlgrnment  of  an  insurance  policy  to 
one  who  has  no  Insarable  Interest  In  the  life  hi- 
anred,  am  also  Rlttler  v.  Smith  (Md.)  S  L.  B 
A.  844:  Roller  v.  He»m  (Va.)  6  Z..  R.  A  IH; 
Johnson  V.  Alexander  (Ind.)  9  E..  R.  A.  6<0. 
and  note ;  Hewlett  v.  Home  for  InniraWM 
fMd.)  17  L.  R.  A.  447:  Hntnal  Resem  Puod 
Life  Asao.  v.  Hunt  (Hd.)  20  U  R.  A.  T«l: 
Stelnbaek  T.  DIepenbroek  (N.  T.)  44  X*.  R.  A. 
417:  and  Clement  t.  New  York  U  Lu-  Co- 
(Tenn.)  43  L.  B.  A.  24T. 
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ERROR  to  the  IMstrict  Coart  for  JohnMin 
County  to  review  a  judgment  in  biTOr 
of  plaintin  in  an  action  brought  to  recovCT 
the  amount  which  bad  been  collected  upon 
a  policy  of  life  insurance  whi^  plaintiff's 
intestate  had  assigned  to  defendant.  Be- 
versed. 

The  facts  are  stated  in  the  opinion. 

Measrs.  Isluun  ReavlSi  J.  W.  Deweesa» 
and  Davldsom  *  Olffem,  for  plaintiff  in  er- 
ror: 

Butler  had  a  perfect  right  to  procure  the 
issuance  of  the  policy  upon  his  own  life. 
The  policy  thus  obtained,  like  any  other 
chose  in  action,  was  subject  to  sale  and  aa- 
signnient,  or  to  being  pledged  as  Becurity. 
The  sale  and  transfer  were  complete  and  ab- 
solute, with  the  entire  consent  of,  not  only 
the  insured,  but  also  the  insurer.  Such  a 
aale  is  not  against  public  polity. 

Strike  y.  Wiacotuin  Odd  Fellows  Mut.  L. 
Ins.  Co.  95  Wis.  683,  70  N.  W.  819;  Bur- 
ginger  v.  Bank  of  Watertoicn,  67  Wis.  75,  58 
Am.  Rep.  848,  30  N.  W.  290;  Hurd  v.  Doty, 
86  Wis.  1,  21  L.  R.  A.  746,  56  N.  W.  371. 

Tlie  company  having  consented  to  the  as- 
signment arid  paid  the  policy  without  objec- 
tion, no  third  person  can  raise  that  question. 

Bhryock  v,  Bkryock,  50  Neb.  889,  70  N.  W. 
517 ;  Meyers  v.  Schumann,  54  N.  J.  Eq.  414, 
34  Atl.  1066. 

The  assignment  was  valid  and  binding. 
Mutual  L.  Ins.  Co.  v.  Allen,  138  Mass.  26, 
52  Am.  Rep.  245;  Eokel  v.  Renner,  41  Ohio 
St.  232;  Souder  v.  Home  Friendly  Soo.  72 
Md.  611,  20  Atl.  138;  Rittler  t.  Smith,  70 
Md.  201.  2  L.  R.  A.  844,  16  Att.  890;  Martin 
V.  Btubhings,  126  111.  387,  18  N.  E.  0S7;  Olm- 
ated  V.  Keyes,  85  N.  Y.  598 ;  Meyers  v.  Schu- 
mann, 54  N.  J.  Eq.  414,  34  Atl.  1068;  Fitz- 
patrick  v.  Eartford  Life  A  Annuity  Ins.  Co. 
58  Conn.  116,  13  Atl.  673,  17  Atl.  411 ;  Clark 
V.  Allen,  11  R.  I.  439,  23  Am.  Rep.  496;  Mc- 
Farland  v.  Creath,  35  Mo,  App.  112;  Bur- 
ainger  ▼.  Bank  of  Watertown,  67  Wis.  76,  68 
Am.  Rep.  848,  80  N.  W.  290;  Langdon  t. 
Union  Mut.  L,  Ins.  Co.  14  Fed.  272;  Cun- 
ningham V.  Smith,  70  Pa.  460;  Campbell  v. 
New  England  Mut.  L.  Ins.  Co.  98  Mass.  381 ; 
8t.  John  V.  American  Mut.  L.  Ins.  Co.  13  N. 
Y.  31,  64  Am.  Dec.  529;  -Valton  v.  National 
Fund  Life  Assur.  Co.  20  N.  Y.  32;  Murphy 
7.  Red,  64  Miss.  614,  60  Am.  Rep.  68,  1  So. 
761 ;  Trenton  Mut.  L.  A  F.  Ins.  Co.  v.  John- 
aon,  24  N.  J.  L.  678;  Martin  r.  Franklin  F. 
Ins.  Co.  38  N.  J.  L.  140,  20  Am.  Rep.  372; 
Fairchild  v.  North-Eaatcm  Mut.  Life  Asso. 
51  Vt.  613. 

The  policy  in  controversy  is  in  no  sense  a 
wager  policy. 

Messrs.  Edward  O.  Hall  and  M.  E. 
OoTren,  also  for  plaintiff  in  error: 

The  plaintiff  was  bound  to  pay  or  tender 
defendant  the  amount  paid  out  by  him  as  as- 
Rignee  of  the  policy. 

Atewander  v.  Bundle,  76  TIT.  85;  Talty  v. 
Freedman's  Bav.  A  T.  Co.  93  U.  S.  321,  23 
ed.  886;  Lewis  v.  Mott,  36  K.  Y.  401; 
Fraker  v.  Reeve,  36  Wis.  86. 

ifr.  A.  M.  Appelcet,  for  defendant  in 
error : 

If  the  allegations  of  the  petition  are  true^ ' 
S4  !<.  R.  A. 


that  the  assiniment  waa  absoliit^  in  eon- 
sideration  of  uie  sum  td  975,  the  transaction 

was  a  nullity,  the  assignee  having  no  insur- 
able interest  in  the  life  of  the  insured,  and 
for  that  reason  constitutes  a  gambling  trans- 
action void,  independent  of  statute  uw,  on 
the  grounds  of  public  policy. 

Wamock  v.  Davis,  104  U.  S.  775,  26  L.  ed. 
924;  aUbert  v.  Moose,  104  Pa.  74,  49  Am. 
Rep.  570;  VMoh  t.  Reinoeihl,  143  Pa.  238, 
13  L.  R.  A.  436,  22  Atl.  862;  Franklin  L. 
Ins.  Co.  v.  Hazzard,  41  Ind.  121,  13  Am.  Rep. 
313;  Stevens  v.  Warren,  101  Mass.  604. 

The  assignment  of  the  policy,  to  be  valid 
as  against  the  personal  representatives  of 
the  assured,  can  only  be  maae  to  one  having 
some  of  the  attributes  recognized  as  consti- 
tuting an  insurable  interest. 

Missouri  Valley  L.  Ins.  'Co.  r.  Bturges,  18 
Kan.  93,  26  Am.  Rep.  761 ;  Alabama  Gold  L. 
Ins.  Co.  V.  Mobile  Mut.  Ins.  Co.  81  Ala.  329, 

I  So.  561;  Roller  v.  Moore,  86  Va.  512,  sub 
nom.  Roller  v.  Beam,  6  L.  R.  A.  136,  10  S.  E. 
241 ;  Equitable  L.  Ins.  Co.  v.  Haslewood,  75 
Tex.  338,  7  L.  R.  A.  217,  12  S.  W.  621 ;  Neio 
York  Mut.  L.  Ins.  Co.  v.  Armstrong,  117  U. 
S.  597,  29  L.  ed.  999.  6  Sup.  Ct.  Rep.  877 ; 
Wamock  v.  Davis,  104  U.  S.  77S,  26  L.  ed. 
924;  mibert  t.  Jfoose,  104  Pa.  74,  40  Am. 
Rep.  670;  Franklin  L.  Ins.  Co.  v,  Haezard, 
41  Ind.  116,  13  Am.  Rep.  313. 

If  the  assignee,  having  no  insurable  inter- 
est in  the  life  of  the  insured,  pays  the  pre- 
miums and  dues  on  the  policy,  the  transao 
tion  is  void. 

FrankUn  L.  Ins.  Co.  v.  Sefton,  53  Ind. 
380;  Dovmey  v.  Hoffer,  110  Pa.  109,  20  AtL 
656;  Wamoek  v.  Davis,  104  U.  8.  776,  26  L. 
ed.  924. 

The  sum  insured  cannot  be  grossly  dispro- 
portionate to  the  interest  the  holder  of  the 
policy  has  in  the  life  of  the  assured  without 
having  the  transaction  open  to  the  imputa- 
tion of  being  a  speculation  or  vagor  upon 
the  hazard  of  a  life. 

Wainewright  v.  Bland,  1  Moody  ft  R.  481; 
Miller  v.  Bagle  Life  A  Health  Ins.  Co.  2  E. 
D.  &nitli,  268;  Ormit  v.  Kline,  115  Pa.  618. 
9  Atl.  150;  Basye  t.  Adams,  81  Ky.  368; 
Paeifio  Mut.  L.  Ins.  Co.  r.  Williams,  79  Tex. 
637,  16  S.  W.  478. 

The  administrator  is  entitled  to  raeover 
the  value  of  the  policy  less  tiie  amounts  paid 
by  Chamberlain,  with  interest  thereon. 

Hehnetag  v.  Miller,  76  Ala.  183,  52  Am. 
Rep.  316;  Stevens  v.  Warren,  101  Mass.  564; 
Doicney  v.  Hoffer,  HO  Pa.  109,  20  Atl.  655. 

The  rights  of  the  administratrix  are  the 
same  whether  the  ajssignmfent  is  absolute  or 
conditional. 

Cooper  V.  Bhaefftr  (Pa.)  9  Cent.  Rep.  601, 

II  Atl.  648;  Oilman  r.  Curtis,  66  Cal.  116,  4 
Pae.  1094;  Bieon  V.  Wilkerson,  S  Sneed,  665; 
Hodge  r.  Ellit,  76  6a.  272 ;  Letcy  v.  Oilliard, 
76  Tex.  400,  13  S.  W.  304;  Cammack  v. 
Lewis,  IS  Wall.  643,  21  L.  ed.  244. 

Whenever  Chamberlain  put  the  policy  be- 
yond his  own  control,  even  if  his  possession 
of  it  was  rightful  no  matter  for  what  pur- 
pose or  what  the  consideration,  he  made  him- 
'  self  liable  for  the  value  of  the  policy. 
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Wheeler  t.  Perelea,  43  Wis.  332,  40  Wis. 
424. 

Trover  is  the  proper  remedy  to  recover  the 
value  of  things  represented  by  valuable 
papers,  suoh  aa  ccrtiflcatea,  etc. 

Ayres  v.  Prcncfc,  41  Conn.  151;  Paifne  v. 
Elliot,  54  Cal.  342,  35  Am.  Rep.  80;  Liptrot 
V.  Holmes.  1  Ga.  381;  Thompson  v.  Currier, 
24  N.  H.  237. 

Messrs.  W.  H.  Kellisar  and  E.  Fer- 
mutn,  also  for  defendant  in  error : 

A  wager  policy  is  defined  to  be  "a  pre- 
tended insurance  founded  on  an  ideal  risk, 
where  the  insured  has  no  interest  in  the 
thing  insured,  and  can  therefore  sustain  no 
loss  by  the  happening  of  ai^  of  the  miafor- 
tunes  insured  against." 

2  Bouvier,  Law  Diet.  p.  694;  S  Kent,  Com. 
225;  Beach,  Ina.  1142. 

Butler  bad  a  right  to  insure  his  life.  He 
did  so.  ThiB  policy  was  valid.  Having  this 
polic;^,  he  had  a  right  to  assign  it  to  Cham- 
berlain to  secure  anything  he  might  owe  to 
him,  or  anything  Chamberlain  might  agree 
to  asflume  or  pay  for  him.  Chamberlain  had 
n  light  to  agree  to  pay  Butler's  premium, 
and  to  take  an  assij^inent  of  the  policy  to 
secure  his  reimburnement.  While  the  law 
will  allow  such  transactions,  it  will  not,  we 
maintain,  allow  Chamberlain  to  go  further, 
and  by  agreement  and  asngnment  acquire 
what  has  been  fitly  termed  an  interest  in  the 
death  of  the  assured. 

Vammack  v.  Leuis,  I.t  Wall.  643.  21  L.  ed. 
244;  Warnock  v.  Davis,  104  U.  S.  775,  26  L. 
ed.  924 ;  Franklin  L.  his.  Co.  v.  Hazzard,  41 
Ind.  116,  13  Am.  Rep.  313;  Alabama  Gold 
L.  Ina.  Co.  v.  Mobile  Mut.  Int.  Co.  81  Ala. 
32».  1  So.  561 ;  Basye  v.  Adams,  81  Ky.  368; 
iicigrist  v.  Schmoltz,  113  Pa.  326,  6  Atl.  47; 
Tate  T.  Commvicial  Bldq.  Assa.  97  Va.  74, 
45  L.  R.  A.  245,  33  S.  E.  382;  Roller  v. 
Moore,  86  Va.  512,  auh  nom.  Roller  v.  Beam, 
«  L.  R.  A.  136,  10  S.  E.  241 ;  Long  v.  MeHden 
Britannia  Co.  94  Va.  594,  27  S.  E.  41)9;  \rw 
York  L.  Ins.  Co.  v.  Davis,  96  Va.  737.  44  L. 
R.  A.  305.  32  S.  E.  475;  Corson's  Appeal,  113 
Pa.  438,  57  Am.  Rep.  479.  6  Atl.  213. 

The  assignee  of  a  policy  of  insuram-e  hav- 
ing no  insurable  interest  in  the  life  of  the 
insured  can  collect  only  the  amount  of  hie 
debt  or  other  advances. 

^fissouri  Valley  L.  Ins.  Co.  v.  McCrnm, 
30  Kan.  146,  59  Am.  Rep.  537,  12  Pac.  517; 
Uelmetag  v.  Miller,  70  Ala.  183,  52  Am.  Rep. 
316;  Price  v.  Supreme  Lodge  K.  of  H.  68 
Te.T.  361,  4  S.  W.  633;  Bquitable  L.  Ins.  Co. 
V.  Hazletrood.  73  Tex.  338.  7  L.  R.  A.  217,  12 
S.  W.  621 ;  Exchange  Bank  v.  Loh,  104  Ga. 
446,  44  L.  K.  A.  372,  31  S.  E.  459;  Crotty  v. 
Union  Mut.  L.  Ina.  Co.  144  U.  S.  621,  36  L. 
ed.  506,  12  Sup.  Ct.  Rep.  749;  Morris  v. 
Ororgia  Loan.  8ar.  rf  Bkg.  Co.  109  Ga.  12,46 
L.  R.  A.  ."iOO,  34  S.  E.  378;  May,  Ins.  2d  ed. 
308,  p.  509 ;  Sohonfield  v.  Turner,  76  Tex. 
S24,  7  L.  R.  A.  189,  12  8.  W.  626;  Cheeves 
V.  Anders,  87  Tex.  287,  28  S.  W.  274;  Clem- 
ent V.  7iev>  York  L.  Ins.  Co.  101  Tenn.  22, 
42  L.  R.  A.  247,  46  S.  W.  561;  Trinity  Col- 
U  qv  V.  Trarilers'  Ins.  Co.  113  N.  C.  244,  22 
L.  K.  A.  291.  18  S.  E.  176. 

Where  the  disproportion  between  ths 
:>4  L.  R.  A. 


amount  of  a  policy  taken  out  by  a  ere 
mx  the  life  of  a  debtor  and  the  debt  th< 
secured  is  very  great,  it  is  the  duty  a 
court  to  declare  the  transaction  a  wagi 
a  matter  of  law. 

Cooper  V.  Bhaeffer  (Pa.)  9  Cent.  Rep. 
11  Atl.  548;  Cammack  v.  Letcia,  15  ' 
643,  21  L.  ed.  244;  Gilbert  v.  Mooae,  10 
74,  49  Am.  Rep.  570;  Corson's  Appeal 
Pa.  438.  57  Am.  Rep.  479,  6  Atl.  213: 
V.  Dickson,  108  Pa.  6,  56  Am.  Rep. 
Grant  v.  Kline,  115  Pa.  618.  9  AtL  150. 

Mr.  Framk  Irvlmet  for  the  Home  Lil 
surance  Company; 

The  assignments  were  both  valid. 

A  contract  of  life  insurance  is  an  ab^ 
agreement  to  pay  a  stated  sum  on  the  i 
of  the  insured,  and  if  valid  in  its  inee) 
and  if  the  premiums  are  paid,  the  con 
mnst,  upon  the  death  ana  compliance 
the  terms  of  the  policy,  pay  this  som  t 
persons  entitled,  although  the  insurabl 
tereat  no  longer  exists. 

Connecticut  Mut.  L.  Ina.  Co.  Sch 
94  U.  S.  457,  24  L.  ed.  251. 

The  burden  was  not  upon  Chamberla 
show  that  the  asBi{>Timent  to  him  was  in 
faith.  The  plaintiff,  in  order  to  re< 
must  affirmatively  show  that  Chamber 
possession  of  the  policy  and  his  dispo 
thereof  were  wrongful. 

The  want  of  insurable  interest  ca 
raised  in  only  one  of  two  ways :  In  thi 
place,  the  company,  when  sued  upoi 
policy,  may  plead  the  fact  in  defense:  i 
second  place,  in  some  jurisdiction'?  a 
of  insurable  interest  does  not  affect  the 
ity  of  the  policy,  but  the  beneflciary  i 
era  upon  the  polity  as  the  trustee  of  tlx 
Bonal  representative  of  the  deceased. 

There  is  no  foundation  for  this  action 
vided  Mrs.  Butler  had  a  remedy  t 
against  the  insurance  company  or  Cra 
tlie  recipient  of  the  money. 

Want  of  insurable  interest  is  a  d< 
available  only  to  the  insurer. 

Meyers  v.  Schumann.  54  N.  J.  Eq.  41 
Atl.  1066;  Handyside  v.  Hodden,  SO  Sc 
Rep.  524 ;  May,  Ins.  398  A. 

Korval,  Oh.  J.,  delivered  the  opini 
the  court: 

Florence  M.  Butler,  as  adminiatrati 
the  estate  of  Robert  L.  Butler,  brongl 
tion  in  the  district  court  of  Johnson  o 
against  Charles  M.  Chamberlain  aik 
Chamberlain  Banking  Honae,  allying  i 
petition,  substantially,  that  said  Rob( 
Butler,  in  his  lifetime,  procured  to  be  i 
to  him  a  policy  of  insurance  on  his  li 
the  Home  Life  Insurance  Company  of 
York  in  the  sum  of  $5,000.  payable  i 
executors,  administrators,  or  aasign~: 
after  the  issuance  of  this  policy,  said  £ 
assigned  it  to  Chamberlain  aa  seeurit 
the  payment  of  a  loan  of  $75,  made  b 
fendants  to  said  Butler:  that  aftem 
Butler  died,  the  insurance  policy  beii 
that  time  in  full  force,  and  that  plaintif 
the  duly-appointed  administratrix  of  h 
tate;  that  plaintiff  made  due  proof  n 
death  of  Butler,  but  the  company  re^ 
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to  pav  the  smount  of  the  p<4icy  to  her,  and 
bad  ID  fact  paid  it  to  one  Crandall,  to  whom 
the  policy  had  been  assigned  by  Chamber- 
lain; and  that  the  latter  had  convertad  the 
policy  and  insurance  to  his  own  usa;  and 
^he  prayed  for  jud^ent  against  the  defend- 
tnta  in  the  aum  of  $4,750,  with  interest  and 
costs.  Chamberlain  answered,  alleging  that 
tbe  policy  was  1^  Butler  aold  and  aasigned 
to  him  aiieolutely  for  the  sum  of  $75,  paid 
Butler  hj  defendant,  and  that  by  such  sale 
sod  alignment  Chamberlain  became  the 
owner  thereof,  and  paid  all  premiums  and 
does  thereon  from  the  time  of  assignment  to 
the  death  of  Butler ;  that,  afti-r  such  death, 
defendant  assigned  the  policy  to  one  Cran- 
dail,  of  New  York,  who  proseented  a  stiit 
io  said  state  against  said  company  on  said 
policy,  secured  judgment  for  the  amount 
thereof,  which  was  by  the  company  paid  to 
Crandall  in  full;  that  when  suit  was  com- 
menctd  the  latter  gave  due  notice  thereof  to 
plaintiff,  who  failM  to  appear  therein.  To 
this  aoBwo'  a  rmly  in  the  nature  of  a  gen- 
eral denial  was  filed,  except  she  alleged  that 
the  was  financially  unable  to  appear  in  the 
case  in  New  York.  On  trial  in  the  district 
(ourt  the  following  statement  of  facts  (not 
copying  unnecessary  documents)  was  sgreed 
upon:  "It  is  agreed:  That  on  the  8th  day 
of  December,  1891,  tiie  policy  in  controrernr, 
then  bein^  in  force  and  snluistiiMF,  was  aold 
and  asMgned  to  defendant  Cnarles  M. 
Chamberlain  for  the  agreed  price  of  $76. 
That  an  assignment  thereof  was  thm  made 
and  executed  said  Robert  L.  Butler  in 
doe  form,  which  was  immediately  forwarded 
to  the  insurance  company  to  be  examined, 
and,  if  approved,  recorded  by  the  company 
in  the  oOoe  of  its  secretary.  That  after- 
wards said  aMignment  was  so  approved  and 
recorded,^ — the  assignment,  in  the  first  place, 
being  aeentad  in  duplieate,  boUt  eopies  of 
the  assignment  being  sent  to  tiie  Insurance 
company;  and  afterwards  the  same  was  ap- 
proved and  recorded,  one  copy  was  returned 
to  the  defendant  Chamberlain  with  an  in- 
dorsement upon  it  that  it  had  been  recorded 
by  the  company,  and  immediately  upon  the 
receipt  of  the  assignment  thus  approved  and 
recorded  tjie  said  $7fi  was  paid  t»  aald 
Bntler  by  Charles  M.  Chamberlain.  That 
said  Chamberlain  continued  to  hold  and  own 
•aid  policy,  which  was  turned  over  to  him 
with  the  assignment,  until  the  12th  day  of 
KoTembn-,  1896,  when  the  same  was  sold  and 
a^ngned  and  delivered  to  one  Elbert  Cran- 
dull,  of  the  city  of  New  York,  by  said  Cbam- 
berlatn,  by  written  assignment  duly  and 
properly  executed  at  that  time;  which  aa- 
signment  is  in  words  and  figures  as  follows. 
CHere  copy  of  assignment  follows.]  That 
OB  the  12th  day  of  November,  1806,  said 
policy,  with  said  alignment  to  Crandall, 
vaa  forwarded  to  said  Elbert  Crandall  at 
New  York  city,  who  thereafter  brought  niiit 
in  hi*  own  name  in  the  supreme  court  of  the 
eoDnty  of  New  York  in  the  state  of  New 
York,  and  recovered  a  judgment  against  the 
insnrance  company  for  t£a  amount  of  the 
policy,  interest  thereon,  and  costs.  That 
after  tha  commencement  of  laid  suit,  and  b^ 


fore  the  trial  thereof,  and  before  answ«-  day, 
the  platntifT  in  this  case  was  notified  by  the 
said  insurance  company  of  the  pendency  of 
said  suit,  and  she  was  requested  to  intervene, 
and  assert  whatever  interest  she  had  in  and 
to  said  poUi^.  This  she  declined  to  do,  al- 
leging as  her  reason  that  she  was  financially 
unable  to  go  to  the  state  of  New  York  and 
maintain  her  case.  .  This  plaintiff  was  not 
made  a  party  defendant  in  the  suit  brought 
in  the  supreme  court  of  New  York,  and  no 
service  of  summons  was  made  upon  her  in 
that  suit.  After  said  judgment  was  rend- 
ered against  said  insurance  onnpany,  the 
same  was  collected  by  said  Crandall,  no  part 
of  the  amount  of  which  has  ever  been  paid 
to  or  received  by  these  defendants,  or  either 
of  than.  After  the  original  assignment  of 
said  insurance  policy  to  said  Charles  M. 
Chamberlain,  and  while  he  remained  the 
holder  thereof  under  said  afisignment,  he 
paid  the  annual  premiums  thereon  as  fol- 
lows, to  wit,  $133.93  about  the  12th  day  of 
December,  I89I,  $139.96  on  November  26, 
1892,  $133.03  on  November  26,  1803,  $135.9$ 
on  November  26.  1804.  It  is  further  agreed: 
That  after  the  death  of  said  Robert  L.  But- 
ler, which  occurred  on  the  29th  day  of  Octo- 
ber, 1895,  the  plaintiff  in  this  case  notified 
the  insurance  company  not  to  pay  the 
amount  of  said  policy  to  defendant  Cham- 
berlain, as  administratrix  of  the  estate  of 
her  husband.  Both  said  Elbert  Crandall 
and  this  plaintiff,  as  administratrix  of  the 
estate  of  her  husband,  made  proof  of  the 
death  of  said  Robert  L.  Butler,  and  for* 
warded  the  same  to  the  insurance  company 
at  its  office  in  New  York  city,  and  each  de- 
manded the  payment  of  the  amount  of  the 
policy  from  the  company.  After  the  death 
of  said  Robert  It.  Butler,  the  insurance  com* 
pany  notified  tbe  plaintiff  that,  as  the  as- 
signment to  Chamoerlain  of  the  policy  was 
recorded  in  their  office,  that  she  was  not  the 
proper  party  to  make  the  pro<rf  of  death. 
That  the  said  insurance  company  did  not 
deny  its  liability  to  pay  the  amount  men- 
tioned in  the  policy.  It  is  alno  mutually 
agreed  that  Mr.  Charles  M.  Chamberlain  and 
Mr.  Elbert  Crandall  are  cousins."  On  trial 
the  court  found  in  favor  of  the  Chamberlain 
Banking  Houne,  and  rendered  judgment 
against  the  defendant  Charles  M.  Chamber- 
lain and  in  favor  of  the  plaintiff  for  the 
value  of  the  policy,  less  premiums  paid,  and 
the  money  paid  by  him  to  Butler.  Cham- 
berlain brings  the  judgment  here  for  review. 

Several  interesting  qtii-dtions  are  pre- 
sented In  the  briefs  of  counsel,  but  we  think 
it  unnecessary  to  decide  more  than  one, 
owing  to  the  position  we  shall  take  on  it. 
While  the  petition  allies  that  the  policy 
was  merely  pledged,  it  is  agreed  by  the 
stipulation  quoted  that  it  whs  in  fact  void 
and  assigned  abnolutely  Btitler  to  Chnm- 
berlain.  If  such  asHignment  was  valid,  then 
the  latter  was  the  owner  of  it,  and  had  the 
ri^ht  to  dispose  of  it  as  he  saw  fit.  We ' 
think  the  law  is  that  under  the  facts  it  was 
lawful  for  Butler  to  dispose  of  the  policy. 
We  are  aware  that  there  is  a  sharp  conflict 
of  authorities  in  the  several  Americut«ourts 
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TelatiTe  to  th«  Talidit^  of  a.  sale  frf  life  in- 
au ranee  policy  by  one  having  an  insurable  in- 
terest to  one  not  having  such  interest.  In 
all  the  states,  perhaps,  it  is  held  against 
public  policy  for  one  not  having  an  insurable 
interest  to  procure  insurance  upon  the  life 
of  another,  even  though  it  be  with  the  con- 
Kent  of  such  person.  In  some  of  the  states 
it  is  held  against  public  policy  for  one  wbo 
haa  taken  out  insurance  upon  his  own  life 
to  transfer  it  to  one  having  no  insurable  in- 
terest. In  some  of  the  states  such  a  trans- 
actitm  is  prohibited  by  express  legislative 
enactment.  But  the  question  to  be  decided 
here  is,  assuming  that  Chamberlain  had  no 
such  interest  in  the  life  of  Butler,  oould  he 
legally  haj^  the  policy  in  question,  such  poli- 
cy in  its  inception  having  been  valid,  and 
taken  out  in  good  faith  by  Butler,  with  no 
intention  or  design  on  his  part  of  assign- 
ing it  subsequently  to  Chamoerlain.  Tho^e 
courts  which  hold  such  a  transaction  void 
proceed  on  the  ground  of  public  policy. 
Originally,  at  common  law,  choaes  in  action 
that  were  assignable  were  exceedingly  few, 
hut  the  tendency  is  now  reversed,  and  those 
not  assignable  are  the  exception,  rather  than 
the  rule.  The  modern  polii^  b^ng,  then,  as 
above  atated,  the  reasm  for  a  rule  contrary 
to  such  tendency  should  be  exceedingly 
strong  b^ore  a  court,  where  the  question  is 
yet  unsettled,  should  adopt  a  contrary  rule 
in  any  given  case.  While  public  polii^  is  a 
salutary  thing,  it  has  its  limitations  and 
dangers.  Among  them  is  the  fact  that  it  ia 
an  exceedingly  indefinite  term,  has  no  lines 
aS  distinct  dnnarkatioii,  and  may  readily 
lend  its  aid  to  a  court  anxious  to  make  a 
good  case,  rather  than  a  safe  precedent.  For 
uiat  reason,  before  a  case  is  decided  upon 
that  ground  solely,  courts  should  be  very 
sure  that  the  reasons  for  so  doing  are  clear, 
strong,  and  admit  of  no  doubt  concerning 
their  reasonableness  or  applicability.  Now, 
the  principal  reason  for  branding  assign- 
menta  of  this  nature  as  inimical  to  sound 
public  policy  is  that  the  interest  of  a  stran- 
ger in  the  death  of  the  insured  is  so  strong 
as  to  tempt  to  murder  of  the  latter,  the  ear- 
lier to  participate  in  the  avails  of  the  policy. 
Such  interest  doubtless  tends  to  such  a  de- 
sire. But  the  same  desire  would  exist  on 
the  part  of  a  creditor,  who  has  an  insurable 
interest,  or  of  one  who  advanced  money  on 
the  policy,  where  his  only  hope  of  reimburs- 
ing nimself  for  the  loan  might  be  the  policy. 
It  is  exceedingly  doubtful  if  strangers  are 
ai^  more  apt  to  either  desire  or  seek  to  ac- 
complish the  death  of  others  than  are  those 
nearly  related  to  them.  The  strength  of 
tliia  desire,  where  it  exists,  depends  not  so 
much  upon  the  consanguinity  of  the  parties 
as  upon  the  moral  stamina  of  him  who  holds 
the  expectancy,  be  that  expectancy  an  in- 
Miriuice  policy,  a  devise,  a  remainder,  or 
other  acquisition  which  may  not  be  had  un- 
til the  death  of  another.  Another  reason 
sometimes  assigned  for  holding  such  assign- 
ments illegal  is  that  aji  assignee  having  no 
insurable  interest  is  in  the  position  of  one 
who,  in  the  first  instance,  takes  out  a  wager 
policy.  Bui  we  think  not.  If  an  insurable 
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interest  exist*  in  the  benefieiarj  at  the  time 
the  poli<7  is  isaned,  and  it  is  taken  out  m 
gooa  faith,  the  object  and  purpose  of  the 
rule  against  wager  policies  would  aeem  to 
have  been  suiliciently  attained  (16  Am.  k 
Eng.  Enc.  Law,  2d  ed.  p.  846),  and  there  ii 
no  more  reason  to  apply  the  rule  to  policies 
taken  out  in  good  faith,  and  afterwards  as- 
signed in  good  faith,  than  there  would  be 
were  the  assured  to  retain  it  in  Ua  owa 
hands. 

Counsel  rely  upon  Warnoek  t.  Davit,  104  ' 
U.  8.  776,  26  L.  ed.  924,  as  an  autbori^  to 
uphold  the  judgment  of  the  lower  court 
That  case  and  this  present  two  very  differ- 
ent questions.  In  that  case  the  insured 
took  out  the  policy  in  pursuance  of  an  agree- 
ment that  a  third  party,  having  no  insuraUs  | 
interest  in  his  lif^  should,  in  consideratioa 
of  certain  payments  to  be  made  1^  it,  receive 
at  his  death  nine  tenths  of  the  insnraaca 
money.  In  the  opinion  Justice  Field  says: 
"The  assignment  of  a  policy  to  a  party  not 
having  an  insurable  interest  is  as  objection-  I 
able  as  the  taking  out  of  a  policy  in  hit  ' 
name."  Under  the  facts  involved  in  that 
case  Uie  language  was  appropriate,  for  there 
was  collusion  between  the  insured  and  the 
party  to  he  benefited  by  his  death  1»  a  re- 
ceipt of  the  amount  above  mentioned.  But  I 
the  language  is  not  applicable  to  this  eas^  ' 
for  there  was  no  agreement  between  Butler 
and  Chamberlain,  at  the  time  the  policy  was 
procured,  that  the  latter  should  participate 
in  its  avails.  The  transaction  with  him  was 
wholly  independent  of  and  subsequent  to  the  i 
original  one  between  Butler  and  the  insure  | 
ance  company.  If  their  agreement  had  ex- 
isted prior  to  the  issuance  of  the  polity.  «r 
contemporaneous  therewith,  then  the  words 
quoted  would  be  applicable;  otherwise  not 
That  this  is  the  meaning  of  ^e  words  h 
clear  when  we  read  ^Ina  L.  Ins.  Co.  f. 
France,  94  U.  8.  567,  24  I.,  ed.  287,  and  Con- 
necticut Hut.  L.  Ine.  Co.  v.  Schaefer,  04  D. 
8.  457,  24  L.  ed.  251.  In  the  Fntuie  Com 
that  court  lays  down  the  rule  applicable  (« 
the  facts  in  this  case,  viz.,  that  any  penxm 
has  a  right  to  procure  insurance  on  his  ova 
life,  and  to  assign  it  to  another,  provided  it 
be  not  done  by  wa^  of  cover  for  a  va^^ 
poli<^.  The  intention  and  ^ood  faith  of  the 
parties  are  the  governing  prindptes.  In  the 
Bohaefw  C<ue  the  court  held  that  a  life  in- 
surance policy  original^  valid  does  not 
cease  to  be  so  upon  the  intermission  of  the 
assured  party's  interest  in  the  life  insured. 
It  was  certainly  not  intended  in  the  Ifor- 
nock  Case  to  overrule  or  modify  either  of 
them.  They  are  not  in  conflict  with  thnt 
case  when  the  facts  are  remembered.  The 
language  of  the  court  in  the  Wamock  Cate 
is  unfortunately  somewhat  misleading  in 
several  instances,  although  the  ultimate 
conclusion  reaohed  is  righC  liw  comments 
therein  on  the  New  York  cases  {YaltOfti  v. 
Tilaiional  Fund  Life  Aasur.  Co.  20  N.  Y.  32, 
and  8t.  John  v.  American  Hut.  h.  Ins.  Co. 
13  N.  Y.  31,  64  Am.  Dec  520,  are  uncalled 
for,  and  not  involved  in  the  issues,  for  the 
questions  of  law  decided  in  those  ca^es  are 
veiy  different  from,  and  not  neeeaaarilj  eon- 
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Hietiiiff  niih,  ths  law  Imrolvcd  in  tba  War*[ 
fiucJt  Cue.  We  an  aware  that  weral  em- 
inent American  courts  diaa^ee  with  the  New  j 
York  cases  cited,  and  nith  other  courts  of 
Vii*  country  which  agree  with  the  latter.  It 
V'enis  that  to  bold  contrary  to  that  rule 
voald  have  the  effect  mentioned  in  8t.  John 
T.  Ameriea*  Mut.  L.  Ina.  Co,, — ^"withont  the 
n^t  to  aangn,  insurances  on  lives  lose  half 
tlKir  ns^lness;"  a  fact  that  should  not  be 
lost  n^t  of  in  this  day,  when  almost  every 
person  carries  life  insurance  of  some  eharac- 
t«r,  the  commercial  nine  and  usefalness  of 
vbich  should  be  fostered,  rather  than  crip- 
pled or  miuifled.  If  such  choses  in  action 
may  be  legally  sold  absolutely,  it  is  plain 
that  more  can  be  realized  from  them  in  the 
day  «|  need  than  if  valuable  only  as  seeuri' ' 


ty  for  loans.  And  until  it  shall  be  made  to 
appear  that  in  those  Jurisdictions  where  such 
policies  are  assignable  absolutely  crimes 
committed  1^  such  assignees  are  more 
frequent  than  in  those  where  aasign- 
menta  of  the  nature  ot  the  one  here 
involved  are  ill^al,  we  are  of  opin- 
ion that  the  reasons  for  holding  such  trans, 
actions  void  are  insufflcient.  Chamberlain, 
then,  being,  under  the  facts  agreed  an,  the 
absolute  owner  of  the  policy,  had  the  right 
to  transfer  it  to  Crandall,  and  such  act  was 
not  a  conversion  of  the  policy  or  insurance, 
for  he  was  entitled  to  the  whole  of  the  pro- 
ceeds thereof, '  free  from  all  claims  of  the 
plaintiff  or  the  estate  of  the  deceased. 
The  judgment  it  tk&r^on  mersed. 


UTAH  SUPREME  COUBT. 


Edward  MoIiAUOHLIN,  Exr.,  etc.,  (rf  Cor- 
ndios    lleljiughlin.    Deceased,    et  oL, 

V. 

PARK  Cmr  BANK. 

Thonas  CUPFT,  Intervener,  Appf. 

(22  Utah,  4T8.) 

*t.  While  •  creditor  la  UKder  »o  obll- 
aatl*B  to  «ce«pt  the  pr«TlBloMB  of  an 
aBNivMHcat  made  for  bis  beneflt,  yet  be 
1^11001  bold  an  as^gnment  good  In  part  and 
bad  Id  part.  Neither  cao  he  receive  the  bene- 
ftu  of  the  assignment  while  be  is  In  actual 
hostility  to  It.  elalnalng  In  the  courts  that  It 
ii  frandolcnt  and  void,  and  reCnslag  to  accept 
Its  beneflte. 

1.   A  eretfltov  la  mol  entitled  to  two  tm- 

*Il«adBOtes  by  Hiraa,  J. 


Niira — Jt^M  of  ertditor  to  partMpatt  «M4er 
oM^jrasMNt  or  deed  of  tnwt  for  the  ftesqit 
ftf  eredftors  wAleft  he  Am  repudiated. 

L  When  onditor  luu  »mrct»»fuUy  oMOlled  <m 

Honmeitt  or  deed  of  tru$t. 
11.  When  creditor'*  attack  on  aetignment  or 

deed  of  truet  haa  failed. 
ill.  WJkea  eredttor'a  alfofit  on  aaetgnmont  or 

deed  of  trmel  it  eftti  pending  and  undo- 

tormtned. 

I  poo  the  general  question  aa  to  the  necesaity 
r>f  acteptaace  of  an  aasigament  or  deed  of  traat 
(or  creditors,  see  note  to  the  case  of  Alliance 
Him^  Co.  V.  Katon  <Tex.)  24  L.  R.  A.  MB. 

I.  When  orrdUor  hat  aueceufulln  aeeelled  oe- 
olgnmait  or  deed  of  tnut. 

I  Wlien,as  In  UcLauonLiir  r.  Pmk  Cm  Bank, 
tbf  creditor  has  snccessfnlly  assailed  the  aa- 
■ignment,  and  bas  avoided  it,  ao  far  as  ft 
iprajndlrially  alfects  blm.  It  la  clear  that  he  la 
'^minded  by  the  doctrine  of  election  from  sub- 
Kqoently  dalmlttg  any  beoeflt  ander  or  through 
It. 

rMInmb  V.  Read,  24  N.  Y.  filB.  referred  to  in 
the  opinion  In  this  case,  waa  In  principle  some- 
what like  It.  In  that  caae  a  Judxment  cred- 
itor, who  bad  succeeded  In  bavlag  an  aaaifni- 
■m  for  creditors  set  a^de  as  to  blm  upoa  the 
MLB.  A. 


eoaiiletMit.  or  ooaflletlBa 

rlfchta.  If  he  accepts  tbe  beneflt  of  aa  as- 
signment knowing  the  facts,  be  cannot,  or* 

dlnarlly.  Impeach  or  repudiate  It  thereafter 
on  the  gruund  that  it  la  Illegal  and  fraudu- 
lent :  nor  can  be.  having  repudiated  It.  take 
under  Its  provisions  as  other  creditors  who 
bsve  aeewted  it. 

8.  An  attaclilair  eredltor  mm  well  mm  m 
receiver  haa  an  inaurable  iatcpeat  la 
tbe  attached  property,  but  in  either  instance 
the  iraurance  would  be  a  personal  contract 
between  the  company  end  the  party  Insuring; 
and,  UDless  there  be  sume  contract  or  truat 
relation  between  them,  in  the  event  of  loss 
the  insurance  monej  collected  would  Moug 
to  each  in  bis  todivldaal  or  offlclal  right. 

4.  Wklle  an  aaslsnee,  or  a  receiver  as 
bis  saeeeasuri  holds  tbe  asalvned 
property  In  trust  tor  auch  creditors  aa  ac- 
cept the  provlafona  of  tbe  aaalgnment,  the 
truat  relation  cannot  exist  between  the  re- 


ground  that  it  was  frsodulent,  tried  to  hold  the 
sAB'gnee  llsble  for  rents,  collected  before  tbs 
commencement  of  his  action,  of  land  included 
In  the  aaalb-nment.  The  court,  however,  held 
that  be  could  not  hold  the  asBlgnec  for  such 
rents  because,  having  claimed  In  hostility  to 
the  aaalgnment,  be  must  treat  the  aasignee  ss 
a  atranger. 

So,  also.  It  waa  held  in  People  v.  Chalmera, 
60  N.  Y.  1S4,  that  the  auretlea  upon  the  bond 
nf  an  aasignee  for  credltora  were  not  liable 
for  the  failure  of  the  principal  to  account  for 
asneta  of  the  aaalgned  estate  in  h!a  haada  pur- 
lunnt  to  Judgments  In  favor  of  certain  creditors, 
holding  the  assignment  void  aa  to  them  and 
directing  the  asaignee  to  pay  over  the  funda  la 
his  bands  to  apply  on  their  debta. 

A  similar  derision  waa  made  In  Re  Cantor,  81 
App.  PIv.  10.  52  N.  Y.  Bupp.  382,  where  It  was 
held  that  a  Judgment  creditor,  who  had  pro- 
cured a  decree  setting  aaide  an  assignment  for 
creditors,  as  to  him,  and  directing  The  aasignee 
to  pay  over  to  tbe  receiver  appointed  in  tbe  ac- 
tion a  specified  mm  (which  preaumably  repre- 
sented the  TKlue  of  the  asaeta  that  the  assignee 
bad  ntcelved),  waa  not  entitled  to  have  such 
sum  paid  out  of  a  fund  which  a  subatltnted  as- 
signee ret.-overed  from  the  anretles  of  tbe  origi- 
nal aaalgnee,  the  latter  having  absconded  with- 
out paying  over  the  amount  In  question  to  tbe 
receiver  aa  directed  by  the  decree,  or  otherwise 
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celTer  and  a  creditor  vbo  repudiate!  the  aa- 
tlgsmeut  as  well  aa  the  trust  relation. 

B.    An  cxecntlon  creditor    la  not 
titled  to  iioaacknIOD  and  rents  of  the  prop- 
erty levied  upon,  before  aale  and  before  the 
time  for  redemption  has  expired. 

6.  An  attaclinient  creditor  vrho  alta 
back  during  the  pendency  of  legal  proceed- 
ings, and  allows  the  receiver  of  the  estate  to 
Insure  the  attached  property  for  the  benefit 
of  the  estate,  and  who  all  the  time  la  main- 
taining a  hostile  attitude  towards  the  receiver 
and  the  asalgnaient  under  which  he  holds, 
cannot,  after  money  Is  collected  by  the  re- 
ceiver on  an  Insurance  policy,  claim  r  trust 
In  his  favor  on  accoont  of  bis  attachment  on 
the  burned  building,  which  might  have  satlg- 
fled  his  execution  had  It  not  burned. 

(December  10,  1900.) 


accounting  for  the  aasets  that  he  had  received. 
The  court.  In  .lustincatlon  of  the  decision 
(which  had  the  effect  of  giving  to  the  other 
creditors,  at  the  expense  of  the  judgment  cred- 
itor, a  benefit  that  they  would  not  have  re- 
ceived but  (or  the  default  of  the  original  as- 
signee), said  that  the  attacking  creditor  could 
have  shared  wltb  the  other  creditors,  acting 
QDder  the  assignment.  In.  the  fund,  but  for  the 
fact  that  he  had  lost  that  right  by  repudl< 
atlng  the  assignment  and  obtaining  a  decree 
which,  so  far  as  be  was  concerned,  wholly  de- 
stroyed It. 

The  Massachusetts  supreme  court.  In  New 
England  P-ank  v.  Lewis,  8  Pick.  113,  while  hold- 
ing that  the  prosecution,  by  a  creditor  who  was 
preferred  In  a  deed  of  trust,  of  an  attachment 
action  pending  at  the  time  of  the  execution  of 
the  deed,  to  a  Judgment  adverse  to  him,  did 
not  show  a  waiver  of  bis  right  to  take  under 
the  deed,  said  that  If  he  had  prevailed  In  the 
action,  and  had  then  elected  to  rely  on  bis  at- 
tachment rather  than  on  the  deed  of  trust,  it 
would  undoubtedly  hare  amounted  to  a  waiver 
and  disaffirmance  of  the  trust. 

So,  also,  It  was  held  In  Iseleln  v.  Henlein, 
16  Abb.  N.  C.  73,  that  a  creditor  who,  after  an 
assignment  for  the  benefit  of  creditors,  attached 
a  part  of  the  property,  asserting  that  the  as- 
signment was  fraudulent,  and  prevailed  In  the 
action,  could  not  thereafter  claim  ander  tba 
assignment. 

Hee  also  Uelfeld  v.  Martin,  4  Colo.  App.  578, 
37  I'ac.  32.  iafra.  II. 

It  la  apparent,  however,  that  a  creditor  may 
clfllm  that  he  has  certain  rights  paramount  to 
the  assignment  without  attacking  the  assign- 
ment Itaeir  or  assuming  an  attitude  hostile  to 
It.  and  It  is  obvloUB  that  when  that  Is  the  case 
his  claim,  even  If  successful,  will  not  operate 
to  preclude  blm  from  claiming  under  the  assign- 
ment. 

Thus.  Peters  v.  Bain.  133  U.  S.  670.  33  L. 
ed.  696,  10  Sup.  Ct.  ftep.  304.  held  that  a  cred- 
itor of  an  assignor  for  creditors,  who  obtained 
E  decree  subjecting  property  In  the  hands  of 
the  assignee  to  a  trust  In  his  favor  because 
ii  was  bought  by  the  assignee  with  his  money, 
wna  not  estopped  to  claim  under  the  assignment. 
The  court  said  that  it  could  not  be  assumed 
thnt  the  assignor  Intended  to  dispose  of  that 
which  was  not  his,  or  that  he  Intended,  even  If 
he  ronld  lawfully  do  so,  to  cut  the  creditor  off 
from  participating  In  thi>  property  assigned, 
by  Imposing  the  condition  that  be  should  pur- 
chase his  share  by  parting  with  his  own  prop- 
erty. 

So,  also,  In  Comer  v.  Tabler,  44  Fed.  467, 
It  was  held  that  a  creditor  was  not  precluded 
from  claiming  under  a  deed  of  trust  because 
certain  preferences  bad  been  declared  at  his 
54  I..  R.  A. 


APPEAL  by  intervener  from  m.  judg 
of  the  District  Court  for  Salt 
County  disraisaing  his  petition  to  i 
vene  in  proceedings  for  the  settlemei 
the  afTairs  of  the  insolvent  Park  City  ] 
upon  the  aa&ets  of  which  petitioner  e!i 
a  prior  lien  by  reason  of  attachment 
ceedingB  which  he  had  instituted. 
firmed. 

Statement  by  Hitter,  J. : 

On  July  12,  1893,  the  Park  City 
made  an  assignment  of  its  property  ti 
win  Kimball,  who  qualified  as  such  ass: 
and  subsequently,  in  October  followins 
assignee  died.  On  July  12,  1893,  Th 
CuDit,  the  petitioner,  and  a  creditor  c 
bank,  commenced  an  action  in  attacl 

Inatance  to  be  illegal.  The  court  admi(te< 
where  one  beneficiary  Interested  under  i 
slgnment,  mortgage,  or  deed  of  trust  att 
to  set  aside  the  conveyance,  he  Im  not  ti 
to  take  anything  under  it,  but  said  tin 
creditor  In  this  case  did  not  seek  to  inri 
the  deed,  and  therefore  was  not  withl 
rule. 

In  Patty  v.  City  Bank.  15  Tex.  Civ 
475.  41  a.  W.  173,  It  was  held  tbat  a  n 
was  not  precluded  from  taking  under  an  i 
roent  for  creditors  by  the  fact  that,  aft 
assignment,  he  attached  certain  propei 
the  assignor  which  was  exempt  by  law 
It,  and  which  was  so  scheduled  In  the  i 
ment.  a^nd  so  established  on  the  trial.  T 
cislon,  also,  was  upon  tht:  ground  that  i 
tachmcnt,  under  the  circumstances,  was 
attack  on  the  assignment,  and  could  not  I 
aldered  an  election  by  the  creditor  not  t 
under  It. 

And  it  was  held  In  Re  Sawyer,  7  Api 
108.  40  N.  Y.  Supp.  204,  that  a  forvigi 
Itor  who.after  knowledge  of  the  debtor's! 
but  before  knowledge  that  he  had  made 
slgnment  for  creditors,  attached  prope 
,the  debtor  In  the  state  where  the  credit- 
doralcilod.  wss  not  estopped  to  claim  qik 
aeHlgnment,  notwithstanding  that  the  ai 
Intervened  In  the  attachment  action  ri 
the  property,  and  was  defeated  therein  t 
the  court  held  that  the  creditor,  having  at 
the  property  before  knowledge  of  the 
ment,  bad  a  prior  right.  It  was  beld.  be 
that  such  creditor,  before  sharing  und 
assignment,  must  credit  the  amount  rc 
on  the  distributive  share.  The  ground 
decision  is  that  the  attachment  In  the 
state  did  not  constitute  an  attack  on  i 
slgnment.  See  also  Cla  rk  v.  Glbboi 
Hughes,  391.  Fed.  Cas.  No.  2.821,  iRfi 
and  Coverdale  v.  Wilder.  17  Pick.  178. 
II. 

There  Is  a  class  of  caaes.  Instancea  of 
will  be  found  In  each  of  the  snbdlvlsIonB 
note,  where  one  who  has  sold  goods  to 
aignor  for  creditors  rescinds  the  sale 
the  assignment,  and  replevies  the  goods,  i 
thereof,  and  aubsequently  seeks  to  claim 
the  OBBlgnment.  In  some  of  these  caaes 
be  observed  thst  the  right  of  the  cred 
claim  under  the  assignment  hu  been  < 
but  such  decision  la  not  necessarily  based 
ground  that  the  seller  has  elected  to  re] 
the  assignment,  and  therefore  cannot 
under  it.  Unless  the  assignment  or  d 
trust  expressly  provides,  or  clearly  Implit 
snoh  property  shall  be  deemed  assets 
assigned  estate,  the  act  of  the  seller 
sclndtng  the  sale  and  claiming  as  hi 
property  that,  upon  this  theory,  did  nt 

Digitized  by  Google 


liXH):  HgLauohuii  t.  Pabk  City  Uaiik.  M6 


to  recover  $6,000  from  said  bank,  and  levied 
bis  attachment  upon  the  propertj  in  ques- 
tion in  this  cas^  eonsiatintf  of  real  estate 
and  a  bank  building  located  thereon.  The 

attachment  proceedioga  were  subitequently 
helil  regular  by  a  decision  of  this  court.  See 
Oupit  V.  Park  dtp  Bank,  10  Utah,  204,  37 
Pac.  564.  In  July,  1896,  Cupit  recovered 
juilgnieDt  for  $7,256.88,  and  $441.76  conts, 
and  in  October,  1807,  brought  a  suit  in 
equity  to  set  aside  the  asnignment  of  the 
bank,  claiming  that  it  was  fraudulent  as  to 
him,  and  to  subject  the  property  levied  up- 
on to  his  attnchuient  lieu,  and  the  supreme 
court  directed  a  decree  in  his  favor,  and  for 
the  enforcement  of  the  lien  s^^ainst  the  prop- 
erty. See  20  Utah,  292,  58  Pac.  83!).  On 
Octolter,  1803,  after  the  death  of  Kimball, 


urder  the  assignment,  would  not  seem  to  In- 
volve «  repudiation  of  tbe  assignment,  preclnd- 
lag  him  from  claiming  thereunder.   Tbns  far, 
there  Is  DO  room  for  tbe  application  of  the 
doctrine  of  election  because  the  two  remedies 
UiToked  by  tbe  seller  may  be  pprtectly  consist- 
ent I  but  at  tbis  point  anotber  factor  enters  Into 
tbe  problem.    While  tba  replevin  action  Is  not 
Inconsistent  witb,  and  does  not  Involve  a  repa- 
dlatlon  o^  tbe  assignment,  yet  such  actitm  Is 
InconslBtent  with  a  claim,  whether  against  the 
bujer  blmsdl  or  tats  sss^ee,  for  tbe  purchase 
price  of  tbe  goods,  as  aucb  claim  necessarily 
assnme*  ft  valid  sale  as  Its  basis.  Therefore, 
while  It  would  seem  that  a  seller,  under  such 
circumstances,  would  not  be  precluded  from 
making  any  claim  against  tbe  -isalgnee  which  he 
might  have  made  against  tbe  assignor,  bsd  there 
been  no  assignment,  he  may  be  precluded  from 
making  a  claim  against  the  assignee  for  any 
part  of  tbe  purchase  price,  not  beeaow  be  bas 
repudiated  tbe  assignment,  but  becanse,  leav- 
ing tbe  assignment  out  of  tbe  question,  be  bas 
ussnmed  two  Inconsistent  positions,  and  would 
be  precluded  from  making  socb  a  claim  against 
tbe  assignor.   It  Is  not  Intended  to  assert  bere 
cbat  tbe  seller  would.  In  fact,  be  precluded  by 
bringing  such  an  action  from  holding  tbe  buy- 
er for  any  part  of  the  purchase  price.  That 
qaestlon  Is  not  treated  In  this  note. 

The  distinction  above  suggested  seems  to  be 
supported  by  Farwell  v.  Myers,  fiO  Mich.  1TB, 
26  N.  W.  828,  where  It  was  held  that  a  seller  of 
SooAb  who,  after  an  assignment  tor  creditors 
by  the  purchaser  rescinded  the  sale,  brought  an 
a.ctlon  of  replevin  to  recover  the  goods,  and  pro- 
cured a  Judgment  In  his  favor,  but  was  unable 
tM  And  all  tbe  goods,  could  not  property  file 
SLsainst  tbe  assignee  a  claim  as  for  goods  sold 
and  delivered,  deducting  the  price  of  tbe  goods 
replevied.    This  decision  was  not  put  upon  the 
Iground  that  tbe  seller  had  repudiated  the  as- 
sfsnment,  but  upon  the  ground  that,  having 
elected  to  rescind  the  sale,  and  bavlog  procured 
WL  Judgment  on  that  theory,  be  could  not  base 
sft.     claim  on    the  theory  of    s    sale.  That 
tbe    court   made   the   distinction   above  sug- 
£tr«Bted    is   shown   by   Its   concession   that  a 
olaim  based  on  the  conversion  of  such  of  the 
K>ood8  as  were  not  replevied  would  have  been 
15-ood.     It  will  be  observed  that  such  a  claim 
would  be  con^stent  wltb  the  theory  on  which 
Clie  action  was  based,  but  If  the  bringing  of  tbe 
action  were  deemed  to  constitute,  on  election 
EBot  to  take  under  the  assignment,  It  would  be 
B.«  fatal  to  a  claim  based  on  a  conversion  as  to 
:>vie  based  on  a  sale.    See  also  Wright  v.  Zelg- 
ler.   70  Oa.  SOI,  Infra,  II.:  Rargadloe-UcKlt- 
trick  Dry  Goods  Co.  v.  Warden,  ISl  Mo.  S78, 
S>S  S.  W.  598 :  and  ttt  Wilcox,  1  Am.  Btakr. 
ECep.  644,-- «irra«  IIL 
S-4       B.  A. 


D.  C.  McLaughlin  was  appointed  retieiver  to 
hold  and  take  charge  of  the  assigned  prop- 
erty, and  has  since  continued  to  act  as 
such  receiver.  When  the  receiver  took  pos- 
session the  bank  building  in  question  was 
inaured.  and  thereafter,  in  the  years  181ir>. 
1896,  1887,  and  18»8,  said  receiver  kept  the 
propeity  insured  in  his  name  as  receiver. 
The  insurance  affent  knew  of  the  situation  of 
the  property  ami  of  the  attachment  upon  it. 
The  premiums  were  paid  out  of  the  funds 
in  the  hands  of  the  receivo'.  In  June,  1808. 
the  bank  building  was  destroyed  1^  fire, 
»aid  building  being  covci-ed  by  $5,000  insur- 
ance, which  was  paid  to  tlie  receiver.  Mr. 
Cupit  knevf  of  the  insurance,  but  paid  noth- 
inf(  towards  the  premiums.  The  receiver  oc- 
cupied the  building  after  his  appointment 

A  creditor  does  not.  by  proving  bis  claim  In 
bankruptcy  without  disclosing  that  he  was  en- 
titled to  a  pro  rala  dividend  under  a  general 
Rsslxument  by  tbe  debtor,  waive  bis  right  to  a 
dividend  under  the  assignoient.  where  he  did 
not  know  of  his  rights  under  the  assignment  at 
tbe  time  he  proved  his  claim  in  bankruptcy, 
K€  Woodward,  67  Bow.  Pr.  359. 

II.  Wftm  andUofa  attach  oh  MsJfmment  or 
deed  of  tnwt  has  faffed. 

There  Is  an  Irreconcilable  conflict  between  the 
authorities  up<Hi  the  question  whether  a  cred- 
itor whose  attack  on  the  assignment  has  failed, 
and  has  been  Anally  determined  by  an  adverse 
decision,  or  by  a  discontinuance  or  dismissal.  Is/ 
thereafter  precluded  from  claiming  under  thet 
assignment.  Tbe  affirmatlre  ot  this  proposition. 
i.  e.,  that  the  creditor  la  precluded  under  sucb 
clrcumsiaaces.  Is  supported  by  tbe  following 
eases,  which  will  be  hereafter  cited  at  greater 
length :  AdIer-(ioldman  Commission  Co.  v. 
People's  Bank,  65  Ark.  380,  46  &.  W.  636 ;  Bei- 
feld  V.  Martin,  4  Colo.  App.  678,  37  Pac.  82  : 
Vernon  v,  Morton,  8  Dana,  247 ;  Valentine  v. 
Decker.  43  Mo.  588;  Fellows  v.  Greenleaf,  43 
N.  U.  421  :  l-'urman  v.  Fisher,  4  Coldw.  626,  04 
Am.  Dec.  210 ;  Farqubarson  v.  McDonald,  2 
Helsk.  419:  Kwing  v.  Cook,  86  Tenn.  338,  8 
S.  W.  507 :  O'Bryan  Bros,  t,  Glenn  Bros.  01 
Tenn.  107,  17  8.  W.  1080:  White  v.  Sterslng. 
11  Tex.  Civ.  App.  553,  32  8.  W.  909. 

In  AdIer-<>oldman  Commission  Co.  v.  People's 
Bank,  65  Ark  3H0,  46  8.  W.  536,  SHpra.  a  cre<l- 
itor  who  attached  part  of  tbe  assigned  prop- 
erty and  prosecuted  tbe  attachment  action  to 
a  Judgment  adverse  to  himself  was  held  to  have 
lost  his  riKlit  to  take  under  the  asslgnmeut, 
notwithstanding  that  In  attaching  tbe  property 
he  acted  on  the  advice  of  the  assignee's  attorney 
to  the  effect  that  he  had  t>etter  attach  tbe  prop- 
erty as  a  matter  of  precaution,  and  that  his 
rlgbts  uuder  the  assignment  would  not  be  af- 
fected by  so  doing.  Tbe  court  took  tbe  position 
that  a  creditor  who  thus  repudiates  an  assign- 
ment is  estopped  to  claim  under  It  upon  th4> 
same  principle  that  if  he  accepts  a  beneOt  un- 
der It  be  Is  estopped  to  repudiate  It  (but  spt* 
Re  Tan  N<»man,  41  HInn.  404,  48  N,  W.  334. 
and  Mills  T,  Parkhnrat,  126  N.  T.  89,  13  L.  R. 
A.  472,  26  N,  U.  1041,  infra.  III.).  The  court 
also  said  In  support  of  its  position  that  the 
right  of  a  creditor  to  share  in  tbe  benefit  of  an 
assignment  Is  based.  In  part,  upon  bis  asaenl, 
and  that  while  oi-dlnarlly  his  assent  will  be 
presumed,  such  presumption  Is  not  conclusive. 

In  Belfeld  v.  Martin.  4  Colo.  App.  578,  .^T 
Pac.  32,  a  creditor  after  an  assignment  for 
creditors  attached  part  of  the  property  and 
ptosecated  tbe  attachment  suit  to  a  Judgment 
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for  hia  own  purpose*  mm  receiver,  and  for 
the  benefit  of  the  bank,,  and  eolle^ed  rents 

from  tenants  occupying  portions  of  it,  and 
paid  the  taxes,  insurance,  and  for  the  re- 
pairs thereon.    The  appellant  claims: 

That  the  receiver  occupied  the  bnlia- 
lag  tor  fiftjr-six  months,  and  that 

a  fair  rental  value  would  be  9  2,800  00 

That  said  receiver  collected  rent! 

of   4,846  4S 

Secrtved  loflurance  money   6,000  00 

Total  $12,146  45 

That  he  paid  for  taxes. .  |1,803  67 

Paid  Insaraace   240  00 

Kepalrs   261  91 

Heat,  1-sht,  water,  etc..    2,768  40 

  6,098  98 

Leaving  a  balance  In  his  hands  of  $  7,052  47 


Dsn, 

On  January  29,  1000,  Mr.  Cnplt's  jndg- 
ment  aggregated  $10,266.66,  ana  on  that 
day  the  land  was  sold  on  execution  for  $4.- 
500,  which  sum  was  credited  upon  the  jud^;- 
meat,  leaving  unpaid  tho-eon  $5,766.&a, 
with  intei-est.  The  petitioner  in  this  pro- 
ceeding claims  that  this  sum  should  be  paid 
hira  by  the  receiver  out  of  tlie  $7,052^7  k 
claimed  to  be  in  bis  hands. 

The  ^neral  avditwa,  with  the  exeeptioa 
of  Cupit,  have  all  aitsented  to  the  a^ga- 
ment,  and  have  received  from  the  funds  of 
the  bank  their  respective  dividends,  antonnt- 
ing  to  26  per  cent  of  their  respective 
claims;  but  Cupit,  the  petitioner,  refused  to 
receive  any  of  said  dividends,  and  has  de- 
nied the  validity  of  the  assignment,  and  the 
right  of  the  receiver  to  the  title  or  posses- 
sion of  the  property,  claiming  that  the  as- 
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In  his  own  favor,  under  whtrh  the  property  was 
sold  and  the  proceeds  of  the  sale  turned  over 
to  the  creditor,  who,  so  fsr  ss  sppears,  still  re- 
tained them.  The  case  Is  therefore,  upon  Its 
facts,  ooe  of  a  successfal  sttack  on  the  assign- 
meat;  but  the  coart  Mkes  the  broad  position 
that  a  selrare  and  sale  by  one  creditor,  nnder 
mtmmary  process,  of  a  portion  of  the  assets, 
dimlnlsheii  to  that  extent  the  general  fund  out 
cf  which  the  debts  sre  to  be  paid.  It  says: 
"And  It  Is  Immaterial  whether  the  attempt  of 
the  petitioners  by  their  attachment  proceedings 
to  secure  a  preference  for  themselves  results 
in  ultlmaie  success  or  failure.  By  succeiw  they 
will  have  appropriated  to  themaetTCs  assets 
which  should  have  been  sdmlolstered  for  the 
equal  benellt  of  all  the  creditors,  and  a  failure 
does  not  restore  property  which  has  been  sold, 
and  the  value  of  which  It  may  require  a  con- 
siderable outlay  of  expense  and  costs  on  the 
part  of  the  estate  to  recover  from  the  petition- 
ers." The  court  slso  said  that  the  presumption 
of  the  assent  of  the  creditor  to  the  assignment 
was  not  conclDSlve. 

In  Vemtm  v.  Uortoa,  8  Dana,  347,  nipra, 
bills  were  Aled  by  certain  creditors  to  set  aside 
a  deed  of  trust  which  was  limited  to  the  benefit 
of  such  creditors  as  should  come  In  and  assent 
to  Its  provisions.  The  court,  after  holding  that 
the  deed  was  valid,  said  that  If  there  were  any 
probability  that  the  proceeds  of  the  effects 
would  more  than  pay  the  assentlug  creditors 
and  other  liens  upon  them.  It  would  direct  the 
case  to  be  retained  to  ssoertsin  the  surplus 
and  grant  relief  to  that  extent  under  the  gen- 
eral prayer ;  but,  as  It  was  evident  that  there 
would  be  no  surplus,  the  bills  were  dismissed. 

In  Valeatlne  v.  Decker.  48  Mo.  S83,  supra, 
a  creditor  sttsched  property  In  possession  of  so 
assignee  nnder  an  assignment  for  credltora.  and 
the  attached  property  was  sold  and  the  proceeds 
applied  to  the  payment  of  the  debt.  The  crcd* 
Itor,  however,  had  given  an  Indemnifying  bond 
to  the  sherltr,  and  the  assignee  bsd  brought  suit 
on  thnt  bond  which  was  pending  at  tbe  time 
of  the  decision  In  this  esse  (which  was  ren- 
dered on  appeal  from  a  decision  below  approv- 
ing the  rejection  l>y  the  assignee  of  the  claim 
filed  by  the  creditor).  It  thus  sppears  that 
Abe  creditor's  sttack  on  the  assignment  had  not 
been  determined  at  the  time  he  filed  bis  claim, 
bnt  the  opinion  Is  broad  enough  to  exclude  his 
right  to  file  the  claim,  even  if  his  attack  had 
been  finally  determined  adversely  to  him.  The 
coart  says:  "If  they  [the  attaching  creditorsi 
80 creed  in  their  proceeding,  they  swallow  up 
and  appropriate  the  assets:  but  If  they  fail, 
can  they  be  permitted,  after  hnvlng  sacrificed 
the  goods.  i>erhaps  at  a  forced  sale,  and  accumu- 
lated i-osts  by  their  litigation,  to  come  In  on  an 
ML  ILA. 


equsllty  with  the  other  creditors  tor  a 
rata  abare?   The  very  proposition  Is  monstnni^ 
and  Its  bore  statement  carries  with  It  a  salltdat 

refutstlon." 

In  Fellows  v.  Greenleaf.  43  N.  H.  421,  tsprs, 
the  conrt  said  that  the  assent  of  a  creditor  to 
sn  assignment  for  creditors  Is  ordinarily  pre- 
sumed In  the  flr^  instance,  bat  that  the  v**- 
sumption  Is  not  conclusive,  and  if  a  creditor 
dissents,  sues  the  debtor,  snd  sommoos  In  tbe 
assignee,  he  will  only  take  the  surplus  In  the 
hands  of  the  assignee  after  all  the  other  cred- 
itors who  do  Dot  dissent  are  psid. 

Purman  v.  Fisher,  4  Coldw.  626,  04  Abl 
Dec.  210,  «upm,  held  that  creditors,  named  la 
a  deed  of  trust  for  the  benefit  of  certain  cred- 
itors, who  attach  tbe  property  conveyed  by  the 
deed,  thereby  reject  Its  provWons,  and  ar* 
entitled  to  nothing  under  It.  The  attacbmenti 
in  this  case  proved  ultimately  nnsuceessfnl.  thf 
deed  of  trust  being  upheld. 

In  Karquharson  v.  HcDonsld,  2  HelA.  40(. 
Mupra,  certain  creditors  filed  bills  of  sttacbmoit 
sttacklng  a  deed  of  trust  for  creditors,  asd 
praying  that  it  be  set  aside.  The  trustee  filed 
ft  cross  bill  in  which  be  insisted  that  If  the 
deed  should  be  declared  valid  the  attaching 
creditors  hsd  forfeited  all  right  to  claim  beoe 
Uts  under  It  by  attacking  its  validity.  Tbe 
validity  of  the  deed  was  upheld,  snd  the  cosrt. 
apparently  In  approval  of  the  prayer  of  the 
cross  bill,  said  that  all  beneficiaries  nnder  a 
trust  deed  are  presumed  to  accept  Its  benefits, 
but  tbey  mey  repudiate  and  reject  It,  and  tksi 
any  dlatinctand  unequivocal  actof  renuncittlon 
I>r  any  of  the  creditors  Intended  to  be  iMoefited 
will  operate  as  an  estoppel  against  farther 
claims  nnder  tbe  deed. 

la  Ewing  V.  Cook.  85  Tenn.  882,  8  B.  W.  607. 
Aufira,  a  creditor  brought  a  bill  to  have  hti 
debtor's  right  of  redemption  In  property  sold 
under  execution  sold  and  the  proceeds  applied 
to  tbe  payment  of  his  debt.  Pending  the  bill 
the  debtor  made  an  assignment  for  creditors 
which  secured  the  debt  In  question  so  fsr  as  the 
"debt  has  s  priority  or  Is  s  Hen  on  said  prop- 
erty, by  reason  of  levy,  sale,  or  otherwise,  bnt 
no  further."  The  court  held  that  a  bill  l» 
equity  would  not  lie  to  subject  such  an  equity 
to  the  payment  of  a  debt,  aikd  that  tbe  debt  was 
not  s  lien  on  the  land  at  the  time  of  the  ss- 
rignment,  and  therefore  was  not  seen  red  by  tbe 
assignment -..but  expressed  the  opinion  that  the 
same  result  would  have  been  reached,  even  If 
the  debt  had  been  a  lien,  since  the  creditor  bad 
not  accepted  the  asslgnnient,  bat  bad  re- 
sisted It  In  every  way  poss'ble,  and  ought  aet 
to  be  permitted  to  elsim  under  It. 

In  O  Brysn  Bros.  v.  Oienn  Bros.  01  Tens. 
107,  17  8.  W.  1030,  swpro.  Us  court  held  that 
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nignment  wu  fraDdulent,  and  wm  inad«  for 
tiK  purpoM  of  defraudiiw  the  creditwa  of 
(lie  iMiik,  and  waa  invaliu,  ille^l,  and  in- 
equitable. In  hia  petition  in  mterrention 
the  pvUtioner  alleged  that  said  aasipiment 
vu  fraudulent  and  void  as  to  the  petition- 
er, and  that  he,  uid  Thomas  Cupit.  had 
aevtr  assented  or  in  a.nj  way  participated  ia 
aid  assignment,  or  the  ocaiefits  thereof, 
ind  pn^u  that  said  assignment  be  declared 
fnndulent  and  Toid  aa  to  the  petitioner  and 
alt  otiier  creditors  jmoing  wiUi  him  in  this 
nquest,  and  that  the  property  levied  upon 
Iv  rirtne  of  aaid  execution  against  the  bank 
be  di<«h«rged  from  such  receivership.  This 
«Dnrt  held,  on  appeal  of  said  cause,  that 
wither  the  assignee  nor  receiver  acquired 
Any  title  to  the  property  in  controversy,  and 
that  it  was  subject  to  petitioner's  attach- 


ment lien.  The  petition  in  intervention  in 
this  cause  was  denied  by  the  lower  court, 
and  petitioner,  Cupit,  appeals  to  this 
court. 

Meaara.  Rlekwds  ft  VwlaB,  with  Mr, 
W.  I.  Sayder,  for  appellant: 

The  title  to  thia  property  never  passed  to 
or  vested  in  the  asvignee  or  the  receiver. 

Cupit  V.  Park  Vity  Bamky  20  UUh,  292. 
68  Pee.  839;  Union  Ifat.  Bank  v.  Bank  of 
Konaat  City,  136  U.  S.  236,  34  L.  ed.  346, 
10  Sup.  Ct.  Rep.  1013;  Tkompwon  v.  Phmim 
InM.  Co.  136  U.  S.  287.  34  L.  ed.  408,  10 
Sup.  Ct.  Rpp.  1019. 

When  the  receiver  took  possession  ha 
found  the  property  charged  with  the  at- 
tachment lien,  and  it  was  manifestly  his 
duty  to  hold  and  preeerre  the  property  for 


<mdlior*.  Intended  to  be  benefited  bj  a  deed  of 
mst  for  the  benefit  of  certain  creditors,  elected 
t«  reaonnce  and  repudiate  tbe  benefits  ot  tbe 
deed  and  eoeld  not  thereafter  claim  thereunder, 
where  they  filed  an  atUcbment  bill  to  have  the 
deed  dcelucd  trandolent  and  void,  with  a  full 
tawwlcdiBe  ot  the  tactic  tboagh  under  a  mls- 
talcea  vtew  of  tbe  Isw,  Induced  by  tbe  sdvlec 
vt  tbetr  attomer  that  tbe  deed  of  trust  was  In- 
Tslid.  notwltbsundlng  that  the  bill  was  dls- 
Qteed  before  may  loss  or  Injorjr  had  occurred 
in  cmueqoence  of  Allnr  the  same.  The  court 
ia  this  case  stated  tbe  senenl  proposition  that 
U7  distinct  and  unequivocal  act  of  renancla- 
TloD  of  the  benefits  of  a  deed  of  trust  by  unj  of 
rite  creditors  Intended  to  be  benefited  will  oper- 
ate acalnst  anr  further  claims  under  the  deed. 

In  White  V.  Bterslnf,  11  Tex.  Civ.  App.  553, 
32  S.  W.  9it9.  tupra,  a  creditor  named  Id  a  deed 
of  tnwt  for  the  beaeflt  of  certain  creditors  at- 
■»-hed  prapertr  in  the  bands  ot  the  trustee. 
The  latter  brooRht  an  action  of  trover  agaVost 
him.  and  the  creditor  sought  to  reduce  the 
dsmafce  bj  liaving  credited  upon  tbe  same  the 
(liare  to  which  be  would  have  been  entitled  un- 
der the  deed.  The  court  rejected  ths  contention 
'ipoo  the  ground  that,  bj  atterhing  tbe  prop- 
Ttjr,  be  bad  waived  kla  rli^t  to  take  under 
.le  deed. 

The  oOelal  report  of  Jones  t.  Borgess.  lis 
Ala.  TOO.  dues  not  embodjr  the  opinion,  but  the 
••pillion  Is  reported  In  19  flo.  851.  It  was  there 
Ma  that  a  creditor  who,  after  an  assignment 
for  <Tf>dltors.  sued  out  an  attsrhment,  and  had 
it  levied  upon  property  Included  In  the  asslgn- 
mrnt.  but,  before  the  meeting  ot  the  court  to 
wbirb  the  sttachment  was  returnable,  released 
Md  dlK-luirged  his  levy,  which  release  and  dls- 
■-bargt!  were  carried  Into  effect  by  the  court, 
<lid  not  do  enough  to  determine  his  election 
not  to  take  under  the  assignment.  The  roiun- 
larr  diaracter  of  tbe  discbsrge  Is  pointed  out, 
^nd  it  Is  intimated  that  the  resolt  might  have 
i>'<>s  different  If  the  attachment  bad  been  proae- 
ntrd,  though  nnsuccessfally.  The  court  said : 
"It  will  not  be  denied,  the  general  assignment 
havln;  been  voluntarily  made  for  the  benent  of 
•  red'tors,  tbst  appellants,  as  creditors  ot  tbe 
•isilgnor,  bad  tbe  right  of  election  to  accept  ita 
prorttfons.  or  to  ossertthelr  rights  Independent- 

of  the  aaslgnment ;  that,  being  free  to  accept  or 
i^J^  ibe  assignment,  they  could  not  at  one  and 
tke  ssmc  time  4>Ialm  and  repudiate  Its  beneflta. 
Tbe  extent  of  this  prfaiclple,  ss  deelsred  In  our 
■djadged  cases.  Is,  not  that  a  creditor  msy  not 
qopBilon  the  validity  of  a  conveyance  at  any 
clBte  without  being  forever  thereafter  estopped 
inm  srimowtedgliv  Its  validity,  and  claiming  a 
tateflt  nnder  It;  but  It  Is,  aa  the  expressions 
ran.  -be  cannoC  claim  under  It  and  against  it,' 
34L.K.  A. 


'he  cannot  elect  to  accept  the  rights  and  benefits 
.  It  confers,  snd  st  the  ssme  time  have  Its  uses 
,  set  aside.and  tbe  property spproprlated  toother 
i  and  different  uses ;'  'It  Is  not  pormlsslbls  to  take 
both  under  and  simlnst  an  asslfnmant  made  tor 
the  benefit  ot  creditors.' " 

In  Wright  v.  Zelgler  Broi.  TO  Oa.  601,  tbs 
conrt  said :  "A  creditor  cannot  be  permitted 
both  to  assail  and  claim  under  an  assignment: 
i  one  or  the  other  of  these  slternatlves  be  must 
.  take.  His  election  should  be  msde  before  be 
I  commences  his  proceedings,  and  be  should  not 
be  permitted  to  wait  the  resnit  ot  his  suit  in 
order  to  malte  bis  election."  This  wss  sa  ac- 
tion of  trover  against  the  assignee  In  his  ia- 
divldual  capacity  by  one  who  had  sold  goods 
to  tbe  assignor,  the  seller  having  attempted 
to  rescind  the  sale  for  fraud.  The  point  arose 
by  reason  of  the  refusal  of  tbe  plaintiff  to 
answer  a  cross-Interrogatory  ss  to  whether.  If 
he  failed  to  recover  In  the  action,  he  would 
still  claim  to  be  a  creditor  of  the  assignor  to 
the  amount  ot  the  ssle.  Ths  court  held  that 
the  refusal  was  Immsterlsl,  apparently  upon  the 
ground  that  the  plaintiff  had  made  his  eloetlon 
by  bringing  tbe  action,  and,  as  a  matter  of  law, 
could  not  thereafter  claim  under  the  assignment. 
It  Is  doubtful,  however,  whether  this  csss  Is 
authority  lor  anything  mors  than  ths  proposi- 
tion that  if  accreditor,  under  neb  clrcnm- 
stances,  elects  to  rescind  the  ssle  and  bring  an 
action  of  trover,  and  falls  In  such  action,  he 
cannot  thereafter  base  a  claim  against  the  as- 
signee on  the  theory  of  a  sale.  If  this  Is  the 
extent  of  the  decision,  tbe  esse,  for  tbe  ressons 
painted  out  In  aubdivision  I.,  Is  not  an  an- 
ihorlty  for  the  position  thst  the  commence- 
ment of  the  action  ot  trover  under  such  clrcom- 
stances  is  a  repudiation  ot  the  asaignrosnt 
precluding  the  creditor  from  claiming  there- 
under. 

ICven  la  tboae  Jurisdictions  which  malntsin 
the  doctrine  that  an  attack  by  a  creditor  upon 
the  aHignment  or  deed  of  trust,  though  unsuc- 
cessful. Is  an  election  ot  remedies  which  pre- 
cludes him  from  thereafter  claiming  under  the 
assignment  or  deed  of  trust,  such  doctrine  Is 
undoubtedly  subject  to  the  ssme  qnalificatlon  aa 
the  general  doctrine  of  election,  i  e.,  the  cred 
Itor  must  set  with  a  full  knowledge  of  the  facts 
Thus.  In  Sexton  v.  Anderson.  95  Mo.  873,  8  S. 
W.  504,  the  court,  while  holding  that  one  who 
attached  property  Included  in  a  bill  of  sals  to 
a  third  person,  and  attacked  that  ssle  as  fraud- 
ulent, could  not  obtain  relief  In  the  attachment 
suit  upon  the  groond  that,  by  virtue  of  an  ex- 
trinsic agreement  of  which  be  had  no  knowledge 
when  hi!  commenced  bis  attachment  action,  tbe 
bin  of  sale  was  converted  In  a  voluntary  aaslgn- 
ment  for  creditors^  said  tliat  bla  igaorwcs  of 


Digitized  by 


848 


Utah  Shpiuuib  Coubt. 


the  benefit  of  those  who  should  eventually  be 
adjudged  to  be  entitled  to  subject  it  to  their 
claims;  either  Cupit  oa  the  one  hand,  or  the 
creditors  on  the  other. 

High,  Receivers,  S  440,  p.  402,  f  S,  p.  6; 
Orine  v.  Davis,  09  Ga.  138. 

If  it  had  been  exempt  to  the  debtor  mak- 
ing the  aaBignment,  the  debtor  would  have 
been  entitled  to  the  property  or  to  the  pro- 
ceeds of  the  insurance  thereon  as  against 
the  receive,  nnl«8s  he  had  waived  his  ex- 
emption. 

Hcach,  Receivers,  i  206  (c)  ;  High,  Re- 
ceivers, S  442:  Tillotson  v.  Wolcott,  48  N. 
Y.  188. 

Assignees  and  receivers  take  subject  to 
all  liens. 

2  Beach.  Trusts  ft  Trustees,  S  815;  Beach. 
BecelTen,  S  202;  High.  Receivers,  S  440. 
It  is  as  much  the  duty  of  a  receiver,  in 

that  agreement  mlf bt  be  a  verj  good  reason 
wbr  be  ahoald  not  be  precluded  from  proving 
ap  his  demands  In  &  proper  proceeding. 

A  creditor  wbo,  under  a  bona  flde  belief  that 
certain  property  In  the  bauds  of  an  astignee 
lor  creditors  belonged  to  a  Urm  of  which  the 
assignor  was  a  member,  attaches  tbe  same  as 
property  of  the  Arm,  does  not  lose  his  right  to 
a  distributive  share  In  the  assigned  estate, 
although  It  Is  finally  adjudged  that  tbe  property 
belonged  to  the  assignor  Individually,  and  there- 
fore passed  to  tbe  astignee.  Tbe  decision  Is 
upon  the  ground  that  the  election,  to  be  bind- 
ing, must  be  made  with  a  full  knowledge  of  the 
facts,  and  that  in  this  case  the  creditor  did  not 
have  a  full  knowledge  of  tbe  facta.  Anderson 
V.  BIsdon-CabD  Co.  13  Waah.  494,  43  Pac.  837. 

So,  aiao,  Tennaot  v.  Stoney,  1  Bleb.  Bq.  224, 
44  Am.  Dec  218,  held  that  a  simple  contract 
creditor,  secured  by  a  bond  and  Indenture  (or 
the  benefit  of  certain  creditors  eontalnlDg  a 
provision  that  they  should  be  void  if  the  debtor 
paid  the  debts  secured  within  a  ^wclfled  time, 
did  not  waive  his  right  to  take  thereunder  by 
bringing  an  action  ou  hia  claim  before  the  ex- 
piration of  the  time  mentioned.  The  decision 
was  upon  two  grounds,  one  that  the  bringing 
of  tbe  suit  was  no  Infringement  of  tbe  terms  of 
the  bond  and  Indenture,  and  tbe  other,  that  It 
was  brongbt  In  Ignorance  ot  their  execution,  and 
was  abandoned  as  soon  as  tbe  creditor  learned 
thereof.  See  also  A*  Woodward,  67  How.  Pr. 
3B9,  •upm,  I. 

Hallday  Bro&  v.  Croom,  0  Lea,  349.  limits 
tbe  rule  that  a  creditor  who  attacks  a  deed  of 
trust  for  creditors  must  stand  by  his  election, 
and.  If  he  Call,  can  take  nothing  under  the  deed, 
to  eases  where  tbe  entire  deed  Is  Impeached, 
and  denies  Its  application  to  a  creditor  wbo 
merely  attacks  a  preferred  elalm  secured  by  the 
deed. 

8o,  also,  Cowan  v.  Olll,  11  Lea,  676,  holds 
that  a  creditor  wbo  ansoecessfully  seeks  to  set 
aside,  as  fraudulent,  a  prior  deed  of  trust  recog- 
nized by  an  assignment  tor  creditors  Is  not 
thereby  precluded  from  claiming  under  the  as- 
signment. 

In  UeKindley  v.  Nourse,  67  lows.  118,  a 
seller  of  goods  rescinded  tbe  sale  after  an  as- 
stgonient  for  creditors  by  tbe  purchaser,  and 
replevied  the  goods  from  the  assignee.  Pend- 
ing the  action,  the  plaintiff  therein  filed  a  claim 
witb  the  assignee,  giving  credit  therein  for  tbe 
goods  taken  In  the  replevin  action,  and  received 
his  pro  rata  share  on  tbe  claim.  Subsequently 
tbe  replevin  action  waa  determined  against  him, 
and  he  then,  but  after  tbe  expiration  of  tbe  time 
allowed  for  filing  claims,  filed  a  claim  tor  tbe  i 
amount  (or  which  he  had  given  credit  wb«i  Us 
54  L.  R.  A. 


administering  an  estate,  to  protect  valid 
preferences  and  priorities,  as  it  is  to  make  a 
just  distribution  among  the  general  creditr 
ore. 

American  Trust  A  8av.  Bank  UoQetti- 
gan,  152  Ind.  682,  52  N.  E,  798;  Gluck  i 
B.  Receivers,  5§  28,  48:  First  Nat.  Bank  t. 
E.  T.  Bamum  Wire  &  Iron  Works,  58  Mich. 
.115,  24  N.  W.  643,  25  N.  W.  202;  Peopk 
ea  rel.  Atty.  Gen.  v.  Security  L.  Ins.  £  An- 
nuity Co.  79  N.  Y.  267;  Lenox  V.  Noirci', 
Hempst.  225,  Fed.  Cas.  No.  8,246h. 

Wherever  it  ta  necessary  to  prevent  fraud, 
regardless  of  the  intention  of  the  paitier. 
equity  will  create  and  enforce  a  conatructirt 
or  implied  trust. 

10  Am.  ft  Eng.  Ene,  I>iw,  p.  2;  1  I>«u. 
Eq.  Jur.  I  151! ;  Biai^am,  Eq.  p.  118. 

Money  receiiwd  by  a  trusts  upon  a  poHcv 

first  elalm  was  filed,  i.  e.,  the  value  of  tlie  good) 
which  In  accordance  with  the  Judgment  in  tbe 
replevin  action  he  had  paid  to  the  asslgnw. 
The  court  held  that  be  waa  not  entitled  to  tbe 
allowance  of  the  last  claim:  but  this  decltiua 
was  upon  the  graiHid  that  It  wsa  not  filed  In 
time. 

So.  also.  In  Ijovenberg  National  Bank.  67 
Tex.  440,  2  S.  W.  874,  S  S.  W.  816.  It  was  b?!d 
that  a  creditor  wbo  took  property  from  tbe  po*- 
sesalott  of  the  ssalgnee  by  virtue  ot  a  cbaitfi 
mortgage,  which  was  sulHKquently  iidd  invalMl 
aa  In  contravention  ot  the  assignment  law.  bad 
lost  the  benefit  ot  the  assignment  becanse  b- 
had  delayed  too  long  In  filing  hla  claim,  tbe 
conrt  holding  that  the  pendency  of  tbe  action 
In  whlcb  tbe  chattel  morti^ige  was  finally  id 
Judged  Invalid  was  not  a  sulBclrat  excuv 
for  the  delay.  Any  Implication  that  there  mar 
be  In  this  dedslon  that  tbe  creditor  In  quntlon 
might  have  taken  under  the  assignment  i(  br 
had  filed  bis  claim  in  time,  notwlthstaadin^;  bit 
claim  under  the  mortgage,  nay,  dMibtlen,  be 
reconciled  with  the  doctrine  that  a  creditor, 
attacking  the  ssslgnment.  even  if  unsueceasfailT. 
thereby  walvea  hla  right  to  take  under  It.  apon 
the  ground  that  the  assertion  ot  the  chattel 
mortgage  waa  not  inconalatent  with,  and  did  noc 
Involve  a  repudiation  ot,  the  assignment  . 

A  number  of  coarts,  however,  have  held  thitj 
whore  a  creditor's  attack  on  the  assignment  btsi 
been  unsuccessful,  and  has  been  finally  deter-l 
mined  against  bim,  he  Is  not  tberpafter  prerlud-' 
ed  from  clalmtog  under  the  asslgnm«it.    It  1* 
so  held  In  Peters  v.  BaJn,  133  U.  S.  670.  S3  L. 
ed.  696,  10  8up.  Ct.  B^.  S54,    This  doctrine 
la  also  aopported  by  the  Colloirinff  eases,  wbl<b 
will  be  hereafter  cited  at  greater  length:  Nev 
Koffland  Dank  v.  Lewis,  8  Pick.  118 ;  ftr  Van 
Norman,  41  Mtnn.  494,  43  N.  W.  384;  Jewen 
V.  Woodward,  1  fidw.  Cb.  195 :  Hills  v.  Park- 
burst,  120  N.  Y.  89,  IS  I*.  R.  A.  4T2. 
1041;  Stemttfd  T.  Simonson.  44  Hon,  42t>: 
aark  V.  Ward,  12  Gratt  440. 

In  New  England  Bank  v.  Lewis,  8  Pick.  113. 
supra,  a  creditor  who  was  given  a  preference 
by  a  deed  ot  trust  tor  creditors  thereafter  con- 
tinued an  attachment  action  that  was  peodiaiE 
against  tbe  debtor  at  the  time  of  the  execution 
ot  the  deed  of  trust,  until  a  Judgment  was  ren- 
dered against  him.  It  was  held  tbat  tbe  cred- 
itor by  so  doing  did  not  waive  bis  right  to 
take  under  the  deed.  As  already  ahown  In 
subdivision  I.,  the  court  In  this  case  IntlmstH 
that  If  tbe  attachment  had  Iwen  succeasfnl  the 
creditor  could  not  have  claimed  under  tbe  as- 
signment. 

In  Be  Van  Norman,  41  Minn.  494.  43  N. 
834,  a  creditor,  after  an  assignment  tor  credh- 
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im. 

•ureiing  the  tnut  property  i«  the  proper^ 
«f  tlie  or*ttn«  que  tnut. 

I  Wood,  Fire  Ins.  2d  ed.  9  306,  p.  685; 
I.Tow  T.  Wiltnartk,  9  Allen,  384. 

The  title  which  Cunit  sold  to  satisfy  his 
li<^  operates  of  Jmy  15,  1893, — the  date 
tfl  the  levy  of  his  writ  of  attachment.  What- 
rter  mutationx  haw  affreted  the  prt^rty 
MtKe  then  do  not  change  his  pot>ition,  but 
nure  to  his  bencHt  until  his  lien  ia  satis- 

muiam*  V.  LiUep,  67  Conn.  60,  97  L.  R. 
A.  m,  34  Atl.  76fi;  OUhert  v.  Port,  28  OUo 

St.  i-.a. 

Thp  receiver  did  insure,  whether  be  was 
hnmd  to  or  not.  What  did  he  insure  fort 
Mniufefctly,  me  tlie  intwestii  shonld  appear. 
Tlif  petitioner  knew  of  the  inanrance,  and 
•*di  not  obliged  to  effect  a  double  inaaranee 
in  order  to  protect  the  estate. 

era,  porsoed  tn  the  Federal  eonrt  an  attaebment 
'Mt  WIS  lerted  the  da7  of  tbe  assignment  but 
vj«  ipparentljr  aobordlnate  to  tbe  asalsnment 
ir  tb«  latter  was  Talid.  and  saccessfully  resisted 
■  m»tlOD  bjr  tbe  assignee  In  the  Federal  court  to 
iIinolTe  the  attaebment.  He  recovered  a  Judg. 
noAt.  and  caosed  ibe  attached  propertj  to  be 
fiA  oa  ezecntlon,  bat  aubsequentlr  paid  tbe 
■■isixDee  tbe  value  of  tbe  property  because  oC  a 
,-iJKiiient  recovered  hj  tbe  assignee  In  tbe  stats 
(-■mrt  tn  an  action  against  the  ma  rah  a  1  who 
^Tird  the  attaebment.  It  vas  held  tbat  tbs 
Ti^ttor  bad  not  tost  bis  right  to  take  under 
rm>  aHsignnent.  Tbia  decision  woa  the  logical 
r-snit  of  tbe  view  taken  by  tbe  court  of  tbe 
diM-trine  of  election.  Tbe  court  said  In  tbat 
r'mneoiloa:  "A  mere  atlenpt  to  pursue  a  rem- 
"ly  or  claim  a  rigbt  to  which  a  party  Is  not 
HUltled,  and  wltbout  obtaining  any  legal  satls- 
li'i-iion  tberefrom,  will  not  deprive  bim  [tbe 
■tinfhing  creditor]  of  the  benefit  of  tbat  which 
b-  titd  origlnallr  a  right  to  resort  to  or  claim." 

In  Jewett  v.  Woodward.  1  Edw.  Cb.  19S, 
tipra,  it  was  beld  tbat  a  creditor  did  not.  bj 
rummendng  proceedings  against  an  assignee  as 
>n  abseut  debtor  and  giving  tbe  assignee  notice, 
lose  bis  right  to  come  In  under  tbe  SMlgnment 
wh«re  tbe  proceedings  proved  unavailing  or 
VTt  abandoned.  Tbe  court  said :  "Tbe  doe- 
ir'ne  of  election  doea  not  applj  to  a  case  like 
the  preaent;  where  the  question  Is  merely  as 
to  tbe  remedy  or  mode  of  preceedlng.  If  one 
rtnpdy  fkll^  tbe  party  may  oftentimes  reaort 
14  aaotber.  Nothing  Is  more  common  than  to 
I'jtc  a  party  to  bis  bill  in  equity  after  a  fmlt* 
I***  attempt  at  law.  and  rice  rvna." 

In  Mills  ▼.  Parkhnrst.  126  N.  Y.  SO,  18  L.  R. 
A.  473.  26  N.  K.  1041.  sapra,  tbe  court  beld 
that  the  pendency  of  an  appeal  by  a  creditor 
(mm  a  decree  sustaining  nn  assignment  In  an 
anion  brooght  by  blm  to  set  It  aside  as  frand- 
ti'fst  did  not  ptvrtat  blm  from  coming  In  and 
(tianng  In  tbe  distribution  under  the  asslgn- 
amu  In  tbIa  case  It  was  urged  that  the  cred- 
•fir.  by  bringing  bis  suit  to  set  aalde  the  as- 
Kznment,  was  precluded,  under  the  doctrine  of 
nation,  from  taking  under  It:  but  tbe  court 
o1  appeals  held  ibat  tbe  ductr>ne  of  election  did 
n»t  apply,  saying:  "The  basis  for  tbe  applica- 
tion of  the  doctrine  Is  In  tbe  proposition  that 
KlK-rp  tbere  la,  by  law  or  by  contract,  a  choice 
■•orwH-n  two  remedlea  which  proceed  upon  op- 
■M'Bite  and  Irrecoocllsble  rlolms  of  right,  the 
r-ap  taken  must  exclude  and  bar  the  prosecution 
■■f  ihe  other.  .  .  .  Bo.  It  Is  conceivable  tbat 
111"  rule  may  be  so  extended  as  to  apply  to  the 
■■ine  where  a  creditor  comes  In  under  an  as- 
•  STiBit-nt  by  bis  debtor  for  the  beneflt  of  cred- 
>iot%  in  such  way  and  witb  such  attitude  as 
■'4  L.  R.  A. 


Hawea  v.  Lathrop,  38  Cal.  493. 

The  receiver,  as  such,  bad  an  insurable 
interest,  but  what  was  itt  It  eould  not  at- 
tach for  the  general  creditors  unti>  Uupit's 
debt  was  paid. 

California  Ina.  Co.  v.  Union  Comprest  Co, 
133  U.  S.  387,  33  L.  ed.  730.  10  Sup.  Ct.  Kep. 
3tj5.  See  also  IV'an'n^  v.  Indemnity  P.  Ina. 
Co.  45  y.  Y.  C06.  6  Am.  Rep.  146;  flerlki- 
flier  V.  Rice,  27  N.  Y.  180;  Pennefeather  v. 
Baltimore  ateam-Packet  Co.  68  Fed.  481; 
Quartea  v.  Clayton,  87  Tenn.  308,  3  L.  R. 
A.  170,  10  S.  W.  606;  Barber,  Ins.  \  60, 
p.  72;  PnrBons,  Maritime  Law,  29;  8noio  v. 
Carr,  61  Ala.  363,  32  Am.  Rep.  3;  fitter  v. 
Morrt,  13  Pa.  218;  BtillvieU  v,  Staplea,  19 
N.  Y.  40S. 

HcLaughliti's  poswsnion  all  thia  time  was 
subject  to  tbe  lien  of  Cupit.  Therefore  it 
was   quaid-wrongfiil    to   that   extent  as 

shonld  preclude  blm  from  thereafter  assailing 
its  validity."  Tbe  court  also  points  out  that 
an  assignment  for  creditors  is  Involuntary  as 
to  creditors,  and  does  not  depend  for  Its  va- 
lidity upon  tbelr  assent.  Again,  tbe  court  says : 
"If  tbere  Is  any  election  for  blm  [the  creditor] 
to  make  It  can  only  be  with  respect  to  what 
remedies  may  be  available  to  blm  In  order  to 
rigbt  himself  upon  bis  Judgment  against  the 
assignor,  and  to  avoid  tbe  BMlgnment." 

In  Sternfeld  v.  Sluionson,  4^  Hun,  429.  aapra, 
It  was  held  tbat  tbe  commencement  of  an  action 
Iv  tbe  creditor  upon  bis  claim  sgalnst  the  aa- 
signer  for  creditors,  In  which  an  attachment 
was  Issued,  but  not  levied,  did  not  prevent  blm 
from  claiming  under  tbe  aaslgnment,  although 
tbe  acllon  proceeded  to  Judgment  In  favor  of 
tbe  creditor,  the  execution  and  attaebment  be- 
ing returned  nnlfo  bona.  The  court  takes  the 
ume  view  of  the  doctrine  of  the  election  as 
He  Vnn  Norman.  41  Ulnn.  404,  48  N.  W.  834. 
tu/irn.  It  said  tbat  If  the  creditor  by  means 
nf  the  filtn<-hment  bsd  secured  any  of  the  prop- 
erly covered  by  the  aattlgnment  a  different  ques- 
tion might  be  presented,  and  distinguishes  Ise- 
lln  V.  Henleln.  16  Abb.  N.  C.  78,  tupra.  I.,  upon 
the  ground  (bat  tbat  case  proceeds  expressly 
upon  tbe  ground  that  the  attacking  creditor 
had  BHlzed  and  obtained  poasesalon  of  tbe  as- 
slgnee  n  estate  under  bis  attachment. 

That  a  creditor  aeoured  by  a  deed  of  trust 
tor  qwelfted  creditors  sues  out  an  attachment 
and  attacks  Iht>  deed  of  tmst  as  Invalid  does  not. 
If  he  falls  on  such  attack,  preclude  blm  from 
denianding  and  recelvinK  of  the  trusteea  hia 
ratable  portion  of  the  pntceeda  of  tbe  proiwrty 
In  their  bands  In  a«Tiirdnnce  with  the  provisions 
of  the  deed.  Oisrk  v.  Ward.  12  Oratt.  440. 
avpra. 

Rf  lIobHon.  Rl  lows,  Sfl'i,  11  L.  R.  A.  259, 
4e  N.  W.  1U».'.  held  tbst  the  bolder  of  a  note 
was  not  estopped  to  claim  under  an  SBsignmeot 
by  Its  maker  for  the  beneflt  of  creditors  by  the 
fact  that,  being  compelled  either  to  permit  tbe 
sureties  to  bring  solt  or  to  release  them,  he 
permitted  them  to  bring  an  attaebment  in  his 
name  and  attack  the  validity  of  the  assignment, 
where  the  attarhment  suit  has  been  dismissed. 
I'he  decision  In  this  case,  however,  was  based,ln 
part  at  least,  upon  tbe  fact  that  the  permission 
granted  by  the  holder  of  the  note  to  the  sure- 
ties to  bring  the  suit  In  his  name  was  Invol- 
untary. 

A  creditor  does  not  waive  bis  rignts  under 
an  aiislgnm^nt  for  creditors  by  bringing  an  ae- 
llon,  which  has  been  dismissed,  on  a  note  se- 
cured by  the  assignment.  Clark  v.  Qlbbouey.  3 
I  Ilimbes.  .1V)1.  Fed.  Cas.  No.  2,i*,2\.  In  this  rase, 
however,  tbe  court  held  tbat  tbe  remetlles  were 
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againnt  blm,  excepting  in  so  far  as  Cupit 
sees  fit  to  ratify  tiifi  action;  and  to  that 
extent,  and  pro  hoc  vice,  Cupit  ia  a  superior 
cestui  que  trvtt  for  the  amount  of  his  claim. 

2  Pom.  £q.  Jur.  i  1058;  Diamond  Match 
Co.  T.  Taylor,  83  Md.  394,  84  Ail.  1015;  Kim- 
mel  T.  Diokton,  S  8.  D.  221,  26  L.  R.  A.  309, 
68  N.  W.  561. 

This  property,  in  the  form  of  money,  is 
still  in  the  handa  of  the  receiver,  a  dividend 
not  having  been  paid  since  the  fire.  It  is 
not  dissipated,  and  may  be  traced  and  appro, 
printed  to  Cupit's  superior  claim. 

Ferchen  v.  Amdt,  20  Or.  121,  29  L.  R.  A. 
664.  87  Paa  161 ;  Covin  y.  fffoomm,  105  N.  Y. 
262,  UN.  B.  604;  WiUiam$  v.  LHUsy,  67 
Conn.  60,  37  L.  B.  A.  160,  34  AtL  766;  ^on- 
ning  v.  Equitable  F.  d  M.  Int.  Co.  46  111. 
App.  215. 

This  money  represents  that  property. 

Williama  v.  lAlley,  67  Conn.  60,  37  L.  R. 
A.  160,  34  Atl.  765;  Gavin  v.  Oleason,  106 
N.  Y.  262,  II  N.  £.  504;  Ferchen  v.  A.mdt, 
26  Or.  121,  29  L.  a  A.  664,  37  Pac.  161; 
fanning  t.  Equitable  F.  S  M.  Int.  Co.  46 
111.  App.  215;  Kimmel  V.  Diokson,  5  8.  D. 


221,  25  L.  n.  A.  300,  58  K.  W.  561;  Grans' 
Mill  Co.  V.  Western  Assur.  Co.  118  111.  3»!1, 
9  K.  E.  274;  People's  Street  R.  Co.  Spen- 
cer, 150  Pa.  85,  27  Atl.  113;  Diamond  Matek 
Co.  V.  Taulor,  83  Md.  394,  34  Atl.  1015. 

The  rule  of  equity  in  such  cases  ia  thit 
the  proceeds  go  to  the  one  who  suffered  the 
loss,  and  in  the  order  the  property  would 
have  gone,  regardless  of  who  effected  tiie  in- 
surance. 

Williamt  T.  Lilley,  67  Conn.  50,  37  L.  R. 
A.  150,  34  Atl.  785;  Gilbert  v.  Port,  28  Ohio 
St.  276;  Pennefeather  v.  Baltimore  BleoM 
Packet  Co.  68  Fed.  481 ;  Home  Im.  Co.  v. 
Baltimore  Warekouge  Co.  93  U.  8.  627, 
U  ed.  808. 

Suppose  a  fire  bad  occurred  during  the 
lifetime  of  the  policy  in  force  when  the  t'^ 
signment  was  made.  Since  the  insuranve 
money  merely  represents  the  property,  tlere 
would  be  no  question  but  that  Cupit  would 
get  it. 

Wyman  v.  Wyman,  26  N.  Y.  258;  Herki- 
mer V.  Rice,  27  K.  Y.  163 ;  High,  BaeeiwE, 
$  442 ;  Beach,  Receivers,  {  205. 

This  being  so,  the  same  rule  must  nece. 


coDcnrrent,  and  n-ere  not  Inconslatent,  and 
therefore  the  doetrlne  of  election  would  not  ap- 
plj  in  anj  view. 

In  Coverdale  Wilder,  17  Pick.  178,  a  dep- 
uty BberllT  had  levied  an  Bttschment  upon  cer- 
tain property.  The  debtor  sabsequentlr  made 
an  aaaignmenc  for  creditors,  wblch  provided 
thst  the  assignee  sboald  first  pay  ell  claims 
or  encumbrances  that  such  deputy  sheriff  might 
have  upon  the  property.  The  latter  became  a 
party  to  the  asalgmment,  but  the  attecbment 
action  proceeded  and,  upon  the  death  of  the  as- 
signor, was  continued  against  his  administra- 
tors, and  finally  resulted  In  a  Judgment  In  the 
plaintlfTs  favor.  Execution,  however,  was  staid 
upon  a  suggestion  of  the  Insolvency  of  the 
estate.  It  was  held  that  the  continuance  of 
tbe  attachment  action  did  not  amount  to  a 
waiver  of  the  right  to  taKe  under  the  assign- 
ment. The  decltion,  however,  was  upon  the 
ground  that  the  intention  of  the  asa^or  as 
expressed  In  the  assignment  was  not  merely 
that  the  lien  of  the  attachment  should  be  dis- 
charged, but  that  the  debt  should  be  paid. 

It)  Epprlght  V.  KaufTman,  90  Mo.  25.  It  was 
held  that  where  a  claim  of  a  creditor  bas  been 
submitted  to  the  assignee  and  allowed  by  the 
latter,  thus  passing  in  rem  iudtoatum.,  the  cred- 
itor's right  Co  a  dividend  cannot  be  affected  by 
the  fact  that  he  sobaequMitly  recovers  a  Judg- 
ment against  the  assignor,  and  attempts  by 
legal  procedure  to  have  the  Judgment  satlslled 
out  of  what,  at  that  time,  were  not^nridered 
as  passing  as  assets  Into  the  hands  of  the  ss- 
stgnec.  though  It  was  afterwards  held  that  they 
did  pass  to  htm 

In  Oolden's  Appeal,  110  Pa.  581.  1  Atl.  060, 
it  was  held  that  the  fact  that  after  an  unau- 
thorised and  Invalid  reasidgnment  bj  an  as- 
signee to  an  assignor  for  creditors,  a  creditor 
procured  the  Issuance  of  an  attachment  execu- 
tion against  a  debtor  of  the  assignor,  did  not 
amount  to  a  waiver  of  such  creditor's  right  to 
Insist  upon  the  enforcement  of  the  ossIgnmenL 
The  court  said  that  the  Issuance  of  the  attach- 
ment executl<xi  was  doubtless  prompted  hy  the 
ausutborlzed  reconveyance  of  thetnist  property, 
and  was  resorted  to  for  the  purpose  of  ac- 
quiring a  lien  on  the  fond  In  case  the  reas- 
rignment  should  be  adjudged  effective  for  the 
purpose  of  reinvesting  the  assignor  with  the 
title  to  the  pnqterty. 
64Ii.  R.  A. 


It  Is  apparent  from  the  cases  dted  In  this  H- 
tWor  that  the  determination  of  the  qaenln 
whsthnr  an  nnsncressfnl  attaA  ou  the  ssrigo- 

mcnt  that  has  been  finally  determined  will  pro- 
elude  the  creditor  from  claiming  thereunder,  » 
'  sumlng  that  the  creditor  acted  with  a  full  knowl- 
edge of  the  facts,  depends  upon  the  view  tha:  | 
the  court  takes  of  the  general  doctrine  witb 
respect  to  the  election  between  inconsistent  rco- 1 
ediea  If  the  mere  commencement  of  an  action 
attacking  the  assignment,  tboogh  unfounded  in 
fact  or  law,  be  deemed  the  election  of  a  remed;. 
such  remedy  Is  Inconsistent  with  a  claim  andn 
the  asBlgmnoit,  and  under  the  general  docirlsf 
of  election  must  be  held  to  exclude  such  a  data. 
If,  however,  the  view  expressed  la  Be  Van  Xo^\ 
man,  41  Minn.  404,  43  N.  W.  S34,  svpro,  is  cor  i 
rect,  a  mere  attack  upon  the  assign  in  errt  which  1 
proves  nnsuccewful  does  not  constitute  an  dcc-^ 
tlon  of  remedies,  because  hi  mdi  a  ease  what  li 
supposed  to  he  a  remedy  Is  In  faet  no  remedy  it 
all,  and  therefore,  though  the  position  of  tbr 
creditor  In  attacking  the  assignment  ia  Ian«- 
sistent  with  a  claim  under  It,  yet  the  doctriiK 
of  election  does  not  apply  hecause  .there  liaa 
been  in  fact  no  choice  between  remedte 

III.  When  oredttoT't  attack  on  aetiffnmtt»t  or 
deed  of  tnut  it  ttlll  pending  and  undetermiatd. 

It  is  obvlooa  that  in  those  Jurlsdletlona  in 
which  it  Is  held  that  an  attadc  on  the  anUs- 
ment,  even  If  It  has  been  detennlned  adversri; 
to  the  creditor,  precludes  blm  from  tbercafier 
claiming  under  the  asstgnnent,  the  pendency  of 
an  attack  not  yet  detwmlned  will,  ■  forUsri. 
preclude  him. 

It  U  held  In  LAman  t.  H^r,  6T  Ala.  S96. 
that  a  bill  filed  by  certain  creditors  for  their 
own  benefit  cannot  be  properly  framed  In  a 
double  asiKCt,  so  as  to  have  a  conveyance  exe- 
cuted by  the  debtor  declared  In  one  altematlvr 
fraudulent  and  void,  and  in  the  other  aitn'- 
native,  to  have  the  same  sustained  as  a  general 
assignment  Inuring  equally  to  the  braefit  of  all 
creditors.  The  decition  Is  upon  the  gronsd  tbat 
the  two  reliefs  sought  sre  Inconsistent,  and  a 
contrary  decision  In  Crawford  v.  Klrksey,  SO 
Ala.  fiHO,  is  overruled.  The  doctrine  of  Leb- 
man  v,  Meyer,  67  Ala.  806,  was  approved  io 
Moof  T.  Talcott,  T2  Ala.  210,  and  aisled  to 
the  case  of  a  general  eredltoi's  bill,  tks  conrt 
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ttrilj  Apply  when  m  men  trustee,  u  officer ' 
of  the  ooart,  for  the  court*  and  ad  the  act 
uf  the  court,  proGurea  the  policy. 

Waring  v.  Indemnity  F.  In*.  Co.  45  N.  Y. 
606,  6  Am.  Rep.  146;  WilliamM  t.  lAlley,  67 
Cmn.  SO,  37  L.  R.  A.  160,  34  Aa  765;  Oil- 
bert  J.  Port^  28  Ohio  St.  276. 

Ai  betweoi  voidor  and  vendee  nodor  an 
eceentoiy  oontraci  of  purchase,  the  interest 
gf  the  Toidee  reUtca  to  the  date  of  the  eon- 
tract,  and  upon  the  exereiM  of  bia  right  to 
pnrchase,  any  insurance  money  rec^ved  for 
damage  or  loss  to  the  property,  by  equitable 
cDnr«rsion  represents  the  property  itself. 

Williams  V.  lAlley,  07  Conn.  50,  37  L.  R. 
A.  150,  34  Atl.  766;  Oilbert  v.  Port,  28  Ohio 
St  270;  Bevnari  t.  Arnold,  L.  R.  10  Ch. 
386;  CavHt  T.  OfaoaoM,  105  N.  Y.  262.  11  N. 
E.  &04;.<7rBHi^  MiU  Co.  t.  WMtmn  Atwr. 
Co.  118  lU.  398,  9  N.  £.  274. 

The  primary  purpose  of  insurance  money 
is  to  rebuild  the  property. 

Williama  v.  LilUy,  67  Conn.  fiO,  37  R. 
.A.  ISO,  34  AtL  765. 

Since  as  between  vendor  and  vendee  the 
imiu-ance  money  represents  the  property  it* 


'  fielf,  and  goes  to  the  one  entitled  thereto,  the 
same  rule  must  apply  as  between  a  tvceiver 
and  a  creditor  whom  he  in  his  trust  capacity 
represents,  and  who  hag  during  all  tlie  re- 
ceivership a  superior  lien  on  the  corpus  nf 
the  property,  which  oqili^  ftdlowa  into  the 
insurance  money* 

Oronpe  MiU  Co.  r.  W«tem  Asmir.  Co,  118 
III.  398,  9  N.  E.  274;  Reed  v.  Lukma,  44  Pa. 
200,  84  Am.  Dec  425;  HiU  v.  Cumberland 
VaUey  Hut.  Proteeiion  Co.  69  Pa.  474 ;  Peo- 
pUft  Street  R.  Co.  v.  Spencer,  156  Pa.  85,  27 
Atl.  113;  Gleaaon  v.  Pirat  yat.  Bank,  13 
Fed.  719;  Penncfeather  v.  Baltimore  Bleam- 
Packet  Co.  68  Fed.  481;  Home  Ins.  Co.  v. 
Baltimore  Warehouse  Co.  93  U.  S.  527,  23 
L.  ed.  868;  Bawes  v.  Latkropy  38  Cal.  493. 

nie  loss  therefore  inures  to  the  benefit  of 
those  creditors  who  would  take  the  property, 
and  in  the  order  that  they  would  take  it. 

Perry,  Tr.  |  487 ;  Mother  v.  Lansing  Lum- 
ber Co.  112  Mich.  617,  71  N.  W.  161 ;  Lerow 
V.  Wilmarth,  9  Allen.  382;  London  d  N.  W. 
R.  Co.  V.  Glj/n,  1  El.  A  El.  652 ;  Pennefeather 
V.  Baltimore  Steam-Paeket  Co.  68  Fed.  481; 
Williams  v.  Lilley,  67  Conn.  60,  37  L.  R.  A. 


boldlnc  tbat  the  principle  Is  the  same  whether 
-kr  suit  Is  by  a  feneral  creditor's  bill  or  a  bill 
AM  bj  one  or  saore  crsdltora  lor  their  own 

becwflL 

la  LelnkaalT  t.  rorchelmer,  87  Ala.  2S8.  6 
So.  149.  it  was  held  that  a  creditor  who  at- 
tacks a  sale  of  property  by  bis  debtor  to  a  third 
person  and  attaches  the  propertj  csDDot,  at 
least  while  prosecuting  such  remedy,  claim 
under  the  agreement  of  the  purchaser  to  pay, 
out  of  the  purchase  price,  certain  specified  sums 
to  cerUlQ  creditors  InrlDfllnff  the  creditor  In 
qncatlon.  See  also  Valsotlne  v.  Deekw,  48  Ho. 
9upra.  II. 

A  seller  who,  after  an  saslmmeut  for  credit- 
ors hj  the  buyer,  rescinds  the  sale  and  replevies 
the  (oods  from  the  asslsnee  cannot,  while  ac- 
tion fi  still  pendlnic,  have  a  claim  as  for  foods 
Mid  and  delivered  asalnst  the  assigned  estate. 
Hsnsdlnc-HcKlttrliA  Dry  Oooda  Co.  v.  War- 
dea.  151  Ho.  678,  62  B.  W.  698. 

In  Re  Wltcoz.  1  Am.  Bankr.  Kep.  644.  the 
rvferee  In  bankruptcy  for  the  district  of  Ten- 
■essee  held  that  the  poidency  of  a  replevin  ac- 
tioB  Iqr  the  seller  of  goods  against  the  assignor 
tnd  the  assignee  In  an  assignment  for  creditors. 
In  which  goods  of  a  certain  ralne  have  tteen  re- 
plevied, docs  not  deprive  the  seller  of  the  right 
to  a  pro  rata  share  under  the  assignment  upon 
tke  amoMit  of  hi*  entire  claim,  leas  the  value 
ot  the  goote  replevied.  The  decision  rests  upon 
ibe  ground  that  the  replevin  action  was  not  an 
ittack  npoD  the  sssignment,  and  did  not  seek 
lo  withdraw  from  tbe  taanda  of  the  assignee  any 
property  which  was  confessedly  an  asset  of  the 
Uilgnor.  The  Tennessee  cases  cited  in  sub- 
ditlMon  II.  are  distinguished  upon  tbe  ground 
tbst  la  tboae  cases  the  attitude  assnmed  by  tbe 
crwUtors  who  were  held  to  be  precluded  from 
taking  under  tbe  assignment  was  necessarily 
Nmile  to  and  involved  a  repudiation  of  the  bb> 
lipunent.  In  this  case  the  claim  exceeded  tbe 
dniiad  of  the  complaint  In  the  replevin  suit. 
With  respect  to  this  excess,  as  ts  pointed  out 
la  the  opinion,  there  could  be  no  pretense  for 
dcayloc  the  rlgbt  of  tbe  creditor  to  s  pro  rota 
Aire,  onless  upon  the  principle  that  any  flalm, 
no  Butter  oC  what  nature.  Is  forfeited  by  tbe 
brlBghig  of  the  replevin  suit  With  respect  to 
n  much  of  tbe  claim  as  was  covered  by  tbe  de- 
■tad  In  tbe  replevin  suit.  It  would  seem  that 
ihs  distinction  pointed  out  In  nbdlvlslon  L 
HUR.  A. 


ml|^t  apply,  and  that,  as  to  this  part  of  tbi> 
claim,  the  decision  that  the  creditor  had  not 
waived  the  benefits  of  the  assignment  would  not 
necessarily  be  couclostve,  unless  the  claim  filed 
with  the  assignee  was  twsed  on  a  conversion  of 
the  gooda  If  the  claim  were  for  part  of  tb* 
purchaM  price  based  on  the  tlieory  ot  a  valid 
tiale,  another  (laestloa  would  be  presented, 
which  would  not  be  materially  affected  by  th* 
nmlgnmeat,  namely,  whether  the  seller,  having 
elected  to  rescind  and  replevin  the  goods,  could 
take  the  Inconsistent  portion  that  there  was  a 
valid  sale,  and  ble  a  eialm  for  tlm  pnrchase 
price. 

An  ssslgnee.  under  an  assignment  for  credit- 
ors who  shsll  accept  their  proportionate  sbarf 
of  the  assigned  estate  and  discbarge  the  debt- 
ors, properly  refuses  to  act  npon  an  acceptance 
by  a  creditor  which,  In  effect,  reserves  the  right 
to  maintain  garnishment  proceedings  for  a  debt 
due  the  assignor  Instituted  after  the  assign- 
ment :  and  If  the  creditor  does  not  give  an  un- 
conditional acceptance  he  Is  precluded  from 
sharing  In  the  trust  estnte.  Moody  v.  Temple- 
man.  23  Tex.  Civ.  App.  374,  66  B.  W.  688. 

While,  as  already  pointed  out.  tbe  posltlor 
that  a  creditor,  even  bj  an  ansucceesful  attack! 
OB  the  asslgnmoit,  la  prscluded  from  clalmingl 
thereunder,  necessarily  Involves  a  denial  of  the' 
right  to  rlnlm  under  the  aralgnment  i>eudlug  an 
attack  thereon,  tbe  contrary  position  that  an 
unsuccessful  attack  does  not  preclude  the  cred- 
itor leaves  that  question  open,  and  different 
views  may  be  taken  of  it  by  courts  which  hold 
in  general  that  on  unsnoct^HSful  attack  will  not 
preclude  the  creditor.  Thus,  the  general  term 
of  the  supreme  court  lo  Mills  v.  Parkhurst,  30 
N.  Y.  8.  K.  1S8,  e  N.  y.  Supp.  lOB,  while  con- 
ceding that  It  the  attack  on  the  assignment  in 
that  case  bad  terminated  It  would  not  be  held 
to  have  constituted  an  election  precluding  the 
creditor  from  claiming  under  tbe  assignment, 
yet  held  tbat  the  creditor  could  not  claim  un- 
der the  assignment  pending  an  appeal  from  a 
decree  adverse  to  blm  and  sustaining  the  as- 
signment. The  court  of  appeals,  however,  In 
the  same  esse  <12e  N.  Y.  m.  1.1  L.  R.  A.  472. 
26  N.  K.  1041)  held  that  tbe  pendency  of  the 
appeal  did  not  preclude  tbe  creditor. 

a.  H.  P. 
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J50,  34  Atl.  705;  Waahington  Nat.  Bank  v. 
Smith,  15  Wash.  160,  45  Pac  736;  Ghipman 
V.  Carroll,  53  Kan.  163,  25  L.  R.  A.  305,  35 
Pae.  1109;  Miller  v.  Aldrioh,  31  Mich.  408; 
Hampson  v.  Orogan,  21  R.  I.  174  «ub  notn. 
Hampaon  t.  Baglejf,  44  L.  R.  A.  711,  42  Atl. 
712;  WeUh  t.  London  Ataur.  Corp.  151  Pa. 
4i07.  25  Atl.  142;  Broughv.  mggins,2GT&tt. 
40fl;  Graham  v.  JJo6«frt«,  43  N.  C.  (8  Ired. 
Kq.)  99;  Waring  V.  Indemnity  F.  Ins.  Co. 
45  N.  Y.  606,  6  Am.  Rep.  146;  Stillicell  v. 
•tilaples,  19  N.  Y.  401;  Herkimer  v.  Rice,  27 
N.  Y.  163;  DeForeat  v.  Pulton  F.  Ina.  Co.  1 
Hall,  84;  fitter  T.  i/orrs,  13  Pa.  218;  Hilten- 
bcrger  v.  Beacom,  fl  Pa.  198;  California  Ina. 
Co.  T.  Union  Compress  Co.  133  U.  S.  387,  33 
h.  ed.  730,  10  Sup.  Ct.  Rep.  305;  State  Mut. 
F.  Ins.  Co.  T.  Vpdegraff,  21  Pa.  513. 

The  doctrine  of  equitable  conversion  ap- 
plies here  by  analogy  as  well  as  by  direct 
application. 

1  Pom.  Eq.  Jur.  U  161,  371;  3  Pom.  Eq. 
Jur.  i  1159;  Lorillard  v.  Coster,  6  Paige, 
172;  7  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  477, 
note  4. 

Where  tbe  established  rights  of  the  par- 
ties cannot  be  worked  out  in  any  other  way, 
and  where  a  fraud  upon  the  law  and  the 
rights  of  the  parties  would  result  if  the 
application  of  the  doctrine  were  not  rec- 
ognised, and  (in  such  cases)  where  a  conver- 
sion lias  taken  place,  whether  by  sale  imder 
order  of  court,  a  power,  or  resulting  from 
nn  action  of  the  uranents,  so  to  speak,  the 
money,  the  proceeds  of  the  land,  goes  as  the 
land  would  have  gone  if  not  converted. 

7  Am,  &  Eng.  Enc.  Law,  2d  ed.  pp.  473, 
474;  Chapin,  Petitioner,  148  Mass.  589,  2  L. 
R.  A.  768,  20  N.  E.  195;  Holland  v.  Cruft, 
3  Gray.  162;  Simonda  \.  Simonds,  1 12 
Mass.  iSi;  Hauea  v.  iMthrop,  38  Cal.  493; 
Tullit  V.  TvUit,  1  Ambl.  370;  Eagle  t.  Em- 
met, 4  Bradf.  1 17 ;  Jagger  v.  Bird,  42  Hun, 
423;  Hovey  v.  Dary,  154  Mass.  7,  27  K.  E. 
059. 

Since  the  lien  holder  is  entitled  to  the 
property  and  its  fruits  until  the  entire 
amount  of  his  claim  is  satisfied,  rents  col- 
lected by  a  general  receiver  in  the  meantime 
;;ro  to  the  lien  holder  in  satisfaction  of  his 
claim. 

Loos  V.  Willcinaon,  110  K  T.  195,  1  L.  R. 

A.  250.  18  N.  E.  99;  15  Am.  &  Eng.  Enc. 
Law,  p.  B19;  Williama  v.  Bartlett,  4  Lea, 
620;  i'oung  v.  Hail,  6  Lea.  179;  20  Am.A 
ICng.  Enc.  Law,  p.  37 ;  Home  Ins.  Co.  v. 
Haltimore  Warehouse  Co.  93  U.  S.  542,  23 
L.  ed.  869. 

ilr.aara.  Bvown  ft  Henderaon*  for  re> 
spnndent: 

At  the  inception  of  the  assignment  the 
intervener  was  one  of  the  class  for  whose 
benefit  it  was  made,  and  If  he  had  accepted 
it  he  could  have  claimed  under  it;  but  he 
has  repudiated  it,  and  has  not  only  contest- 
<hI  it,  hut  has  obtained  a  decree  of  the 
courts  that  as  to  him  it  is  void,  and  there- 
fore he  can  claim  no  rights  under  it. 

Burrill,  Assignm.  p.  762,  S  476;  Beifeld  v. 
Martin,  4  Colo.  App.  578.  37  Pac.  32;  Val- 
nntiue  V.  Deeker,  43  Mo,  583;  Jefferi^s  Ap- 
pral,  33  Pa,  39;  Pelloirs  v.  Greenleaf,  43  N. 
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IT.  421 ;  Adliir  Goldman  Commission  Co.  ?. 
People'a  Bank,  65  Ark.  380,  46  8.  W.  536; 
O'bryan  Bros.  v.  Glenn  Bros.  91  Tenn.  107, 
17  S.  W.  1030. 

Mclaughlin,  the  receiver,  owning  the  fee 
in  the  land  subject  only  to  such  claim  as  tbe 
intervener  bad  under  his  inchoate  lien  hj 
attachment  and  execution,  was  raUtled  to 
the  possession  of  the  property,  subject  there- 
to, until  the  lien  ripened  into  a  title. 

He  was  entitled  to  use  it,  and  entitled  to 
the  rents,  issues,  and  profits  thereof.  It 
must  be  remembered  that  the  building  was 
consumed  by  fire,  and  that  Uie  receiver  re- 
ceived the  Dion»'  in  dispute  long  before 
there  was  any  sale  under  the  execution,  the 
sale  only  having  occurred  the  day  Man 
this  hearing.  The  execution  or  attachment 
creditor  had  also  sn  insurable  inteveat. 

There  was  no  obligation  whatever  on  the 
part  of  either  to  insure  for  the  benefit  of 
the  other. 

An  attachment  creditor  has  an  insnraUe 
interest  which  he  can  insure  for  his  own 
proteetion. 

1  May,  Ins.  S  83.  p.  150;  Intcmationiil 
Trust  Co.  V.  Boardman,  140  Mans.  158.  21 
E.  239;  Royal  Ins.  Co.  v.  Btinson,  103  U.  S. 
25.  26  L.  ed.  473. 

The  owner  of  the  equity  of  redemption  tl- 
80  has  an  insurable  interest  to  the  full  vil- 
ue  of  the  property,  notwithstanding  it  jaaj 
be  encumbered  1^  a  mortgage  or  other  lieiw. 

Carpenter  v.  Promdenee  Washington  In*. 
Co.  16  Pet.  495,  10  L.  ed.  1044. 

The  insurance  is  a  personal  contract  be- 
tween each  insured  and  the  insurers,  and 
unless  there  is  some  contract  between  tlie 
debtors  and  creditors  to  the  contrary,  thev 
ench  hold  their  insurance  in  thdr  own 
right. 

Ihid.:  Tntemational  Trust  Co.  t.  Board- 
man,  149  Mass.  158,  21  N.  K.  239:  Plimp- 
ton V.  Farmers'  Mvt.  F.  Ina.  Co.  43  Vt.  497. 
5  Am.  Rep.  297;  White  v.  Broum,  ZCmh. 
412;  King  v.  State  Mut.  P.  Ina.  Co.  7  Ciish. 
I.  54  Am.  Dec.  683;  Suffolk  F.  Ina.  Co.  r. 
Boyden.  9  Allen,  123 ;  Carter  v.  RorMt.  8 
Paize.  437:  1  Jones.  Mortfr.  5  401;  MeDonr 
aid  V.  Blaefc,  20  Ohio.  18S,  55  Am.  Dec. 
448;  2  May.  Ins.  J  449 ;  Ames 
non,  2fl  Minn.  333.  13  N.  W.  137;  ViekoUr. 
Bawter,  5  R.  I.  491. 

Miner,  J.,  delivered  the  opinion  of  the 

court : 

By  Iiis  petition,  Thomas  Cupit  seeks  to  ob- 
tain the  proceeds  of  the  fire  insurance  poli- 
cies, amounting  to  $5,000.  in  the  hands  of 
the  receiver  of  the  Park  City  Bank,  and  re- 
ceived by  him  at  a  time  when  Cupit.  by  vir 
tue  of  his  attachment  levy,  bad  a  lien  upon 
the  property  upon  which  the  buildings  were 
hurried :  and  claims  that  Mcljiughlin.  t^e 
receiver,  was  a  trustee,  and  a  representative 
of  a  court  of  equity,  and,  whether  he  vrts 
Cupit's  trustee  for  any  other  purpose  than 
merely  to  see  that  this  insurance  money 
should  go  in  satisfiietion  of  the  which 
the  property  it  represented  would  have  paid, 
and  to  see  justice  done,  he  was  certainly 
Cupit's  trustee  for  that  purpose,  and  abonld 
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foe  held  liable  for  the  insurance  monejf ;  that, 
as  the  court  had  posseasion  of  the  property 
through  its  receiver,  whose  title  is  fraudu- 
lent  as  to  Cupit,  equity  will  convert  him  in- 
to a  trustee,  to  prevent  fraud,  and  to  re> 
store  the  insurance  money  to  the  lienors; 
that  becaose  pupit  had  rights  under  the  atr 
tachramt  as  a  creditor  of  the  bank,  and 
because  the  insurance  was  upon  the  proper- 
ty he  had  attached,  altltoiigh  his  equity  of 
redemption  had  not  expired,  he  was  still  en- 
titled to  the  insurance  money,  although  he 
paid  nothing  towards  the  premiums,  and  re- 
fused to  recognize  the  righU  of  the  receiv- 
er in  the  premises.  We  cannot  concede  such 
asserted  rights  upon  the  part  of  Mr.  Cupit, 
the  intervener.  At  the  inception  of  the  as- 
si^ment  Mr,  Cupit  was  one  of  a  class  of 
creditors  who  were  entitled  to  its  benefits, 
and.  had  he  accepted  it,  and  claimed  under 
it.  he  would  have  been  entitled  to  the  rights 
of  a  graeral  creditor.  So,  also,  aftir  the  at- 
tachiitpnt  proceedings  against  the  property 
of  the  debtor,  if  they  had  proved  unavailing, 
or  when  they  were  abandoned,  a  creditor 
may,  under  certain  circumstances,  still  as- 
sent, and  take  under  the  assignment.  But 
the  jpetttioner  did  not  accept  or  claim  under 
the  assignment;  on  the  contrary,  hereject- 
ed  the  assifrnment,  and  has  continually  re- 
fused to  claim  under  it,  and  has  obtained  a 
decree  of  court,  which,  as  to  him,  rendered 
the  aseignment  void. 

The  right  of  a  creditor  to  share  In  the 
benefits  of  an  assignment  is  based  in  part 
upon  his  assent.    This  is  one  of  the  condi- 
tions upon  which  he  tekes  under  an  assign* 
ment,  and  this  assent  fa  preramed.  unless 
his  repudiation  is  made  known.   While  a 
creditor  is  under  no  obligation  to  accept  the 
provisions  of  an  assignment  made  for  his 
beoeflt,  yet  he  cannot  hold  an  assignment 
f^ood  in  part  and  bad  in  part.    If  he  ratifies 
ft  at  all,  he  must  stand  by  it.    He  cannot 
ncceot  that  part  which  is  beneficial  to  him, 
and  repudiate  the  balance  of  it.    Nor  can 
he  receive  the  hmefits  of  the  assignment 
while  he  is  in  actual  hostility  to  it,  claim- 
ing in  the  courts  that  it  is  fraudulent  and 
void,  and  refnsino:  to  accept  its  benefits. 
Tfe  cannot  claim  benefits  under  it,  and  at 
the  same  time  attack  it  for  fraud,  and  ut- 
terly destroy  its  validity  as  to  him.  Bur- 
rill.  Assignm.  S§  476-47S;  JefferU^a  Appeal, 
33  Pa.  39;   Valentme  v.  Decker,  43  Mo. 
5S3 :  Beifeld  ▼.  Martin,  4  Colo.  App.  578,  37 
T*Rc.  32;  Adler-Ootdman  Oommisnott  Co. 
feoplCs  Bank,  65  Ark.  280,  46  8.  W,  630; 
O'firyan  Bros.  v.  OImn  Bros.  91  Tenn.  107, 
17  S.  W.  1030.    If  a  creditor  accepts  the 
benefits  of  an  assijrnment  knowing  the  facts, 
he  cannot,  ordinarily,  impeach  or  repudiate 
it.  thereafter,  on  the  ground  that  it  is  ille- 
fxai  and  fraudulent.    So,  having  repudiated 
it-  altogether,  he  cannot  take  under  its  pro- 
visions as  other  creditors  wonld  do  who  have 
accepted  it.   The  reason  of  this  rule  ia  that 
h«  is  not  entitT.2d  to  two  inconsistent,  ad- 
verse, or  confilcting  rights.    One  is  neces- 
sarily a  denial  of  the  other.     Burrill,  As- 
ffigmu.  6th  ed.  441;  AtHer-Gol^.mm  Oommia- 
ftion  Co.  V.  PwtpWa  Bank,  65  Ark.  380,  46 
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S.  W.  636.  Because  of  the  continued,  open, 
and  hostile  acts  of  the  petitioner  towards 
ttie  assignment,  and  his  continued  refusal  to 
accept  its  terms,  he  is  not  in  a  position  to 
claim  benefits  under  it,  as  other  creditors 
who  have  assented  to  it  are  entitled  to. 

But  Mr.  Cupit  still  claims  that  he  is  enti- 
tled to  the  $5,000  insurance  obtained  by  the 
receiver  on  a  policy  of  iaaumnce  procured 
by  said  receiver  when  he  held  an  attachment 
lien  upon  the  property.  The  property  in 
question  was  assigned  by  the  bank.  The  re- 
ceiver had  possession  of  it,  and  received  the 
rents,  and  repaired  it  as  receiver.  As  to 
the  creditors  of  the  bank  who  had  accepted 
the  assignment,  the  receive  had  title,  and 
was  entitled  to  take  charge  of  the  property, 
and  hold  it  until  such  time  as  Mr.  Cupit's 
attachment  lien  would  ripen  into  title  by 
sale  thereunder,  and  until  the  time  for  re- 
demption from  the  sale  should  expire^  The 
receiver  had  the  same  right  to  the  property 
that  the  bank  would  have  had  had  no  assign- 
ment been  made.  As  such  receiver,  he  had 
the  right  to  insure  the  property  for  the  ben- 
efit of  the  creditors  of  the  bank,  and  to  pay 
the  premiums  from  any  assets  in  his  hands. 
He  had  an  insurable  interest  in  the  proper- 
ty, and  was  entitled  to  use  it,  receive  rents 
from  it,  repair  it,  and  preserve  it  from  loss, 
the  same  as  any  other  owner  would  have; 
and  this  right  would  continue  until  the 
title  was  lost  by  sale  on  the  execution  and 
the  time  for  redemption  had  expired.  So 
Mr.  Cupit,  aa  attaching  or  execution  cred- 
itor, and  owner  of  an  equity  of  redemption, 
had  an  insurable  intorest  in  the  property. 
1  Hay,  Ins.  I  83 ;  International  Trust  Co.  T. 
Boariman,  149  Uass.  168,  21  N.  E.  239; 
Royal  Ins.  Co.  v.  Btinson,  103  U.  S.  26,  26 
L.  ed.  473;  Carpenter  v.  Providence  Wash- 
ington Ins.  Co.  16  Pet.  405,  10  L.  ed.  1044. 
The  receiver  and  the  attaching  creditor  had 
an  insurable  interest,  and  could  insure  the 
property  for  their  own  benefit.  Under  such 
circumstances  the  insurance  would  be  a  per- 
sonal (Kintract  between  the  insurance  com- 
pany and  each  party  insuring;  and,  unless 
there  be  some  contract  or  trust  relation  be- 
tween the  insured  parties  to  the  contrary, 
each  would  hold  the  money  derived  by  loss 
of  the  property  by  fire  in  their  individual  or 
ofilcial  right.  In  such  cases  the  contract  is 
personal,  and  does  not  run  with  the  title  to 
the  property.  As  hdd  in  Carpenter  v. 
Providenoe  Washington  Ins.  Co.  18  Pet.  496, 
10  Ij.  ed.  1044,  the  insurance  is  a  mere  spe- 
cial agreement  with  a  party  seeking  to  in- 
sure himself  against  apprehended  loss  on 
account  of  his  interest  in  a  particular  sub- 
ject-matter, and  not  at  all  incidental  to 
and  transferable  with  the  subject-mat- 
ter, and  in  case  of  loss  satisfaction 
must  be  to  the  person  insured.  2  May,  Ins. 
S  6;  International  Trust  Co.  v.  Boardman, 
140  Mass.  158,  21  N.  E.  239;  Plimpton  t. 
Farmer^  Mut.  F.  Ins.  Co.  43  Vt.  497.  6  Am. 
Kep.  297;  King  r.  State  Mut.  F.  Ins.  Co.  7 
Cush.  1;  McDonald  v.  Black,  20  Ohio,  185. 
55  Am.  Dec  448;  Quarles  v.  Clayton,  87 
Tenn.  308,  3  L.  R.  A.  170,  10  S.  W.  605. 
Hun  are  mtaij  caaes  holding  that,  as  be- 
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tween  a  vendor  and  vendee,  tbe  insurance 
raone^,  in  case  of  a  distribution  of  the  prop- 
erty, representa  tbe  property  itaelf,  becau^ 
of  some  expreu  or  implied  ccHitract  relation 
existiiw  between  the  parties.  Many  cases 
flo  holffbecause  of  a  contract,  express  or  im- 
plied, misting  betveMi  the  parties.  In  this 
ease  no  such  relation  is  shown  or  exists. 
See  Orange  Mill  Co.  v.  Western  A.aaur.  Co. 
118  111.  396,  9  N.  E.  274.  Had  the  petition- 
er insured  the  property  in  hia  own  right  to 
cover  hia  interest  therein,  it  could  not  be 
claimed  that  tbe  receiver  would  have  any 
right  therein.  So,  where  tbe  receiver  in- 
sured it,  and  paid  tbe  praniums  out  of 
funds  in  his  hands  belonging  to  the  estate, 
the  insurance  became  a  personal  indemnity 
to  the  receiver  for  the  benefit  of  the  credit- 
ors of  the  estate  be  represented.  Mr.  Cupit 
is  not  one  of  the  creditors  who  bad  acqui- 
esced in  the  assignment.  He  bad  never  con- 
soited  to  tbe  assi-^ment  in  any  manner, 
and  has  continually  opposed  it  on  all  occa- 
sions, and  still  continues  to  do  80.  He  is 
not  now  asking  to  come  in  as  a  common 
creditor,  and  receive  his  jiut  proportion  of 
the  estate,  including  the  insurance  money, 
in  accordance  with  the  provisions  of  the  as- 
signment; but  he  now  demands  at  the  hands 
of  the  court  tbe  entire  fund  reo^ved  under 
tbe  policy  of  insurance,  while  refusing  to 
acquiesce  in  the  assignment,  and  while  still 
holding  the  proceeds  of  tbe  sale  of  the  real 
estate  under  his  execution.  The  property  of 
the  bank  was,  in  effect,  conveyed  in  trust  for 
such  creditors  of  the  bank  as  should  oome 
in  and  accept  the  provisions  of  the  assign- 
ment. The  assignee  and  receiver  no  doubt 
held  the  property  in  trust  for  such  credit- 
ors, and  this  trust  relation  could  iu>t  exist 
between  the  receiver  and  a  creditor  who 
wholly  repudiates  the  assignmoit  as  well  as 
the  trust  relation.  There  was  no  contract 
relation  between  the  receiver  and  Mr.  Cupit. 
The  real  estste  in  controversy  was  rightful- 
ly held  hy  the  receiver  with  the  right  to 
the  use,  rents,  and  profits  thereof  for  the 
benefit  of  the  estate  until  Cupit  should  ac- 
quire title  by  a  sale  on  his  execution.  He 
held  an  equity  of  redemption,  and  had  and 
wotild  have  the  same  ri;;hts  as  the  bank 
would  have  h,id  no  afsignment  been  made. 
An  execution  creditor  is  not  entitled  to  pos- 
session and  rents  of  the  property  levied  up- 
on before  sale,  and  before  the  time  for  re- 
demption has  expired. 

The  case  of  Cupit  v.  Park  City  Bank,  20 
rtah.  AS  Pac.  S39,  ii  not  in  conflict 

with  this  position.  In  that  case  it  was  no 
<louht  the  intention  of  the  court  to  bold  that 
the  receiver  acquired  no  title  to  the  prop- 
erty that  conflicted  with  the  right  of  Cupit 
under  his  attachment  lien,  and  it  did  not 
intend  to  hold  that  Mr.  Cupit  would  have 
the  right  to  the  title  of  the  property,  and 
the  possession  thereof,  before  sale  upon  his 
execution.  Under  such  circumstances  Cu- 
pit bad  no  right  to  charge  the  receiver  with 
tbe  rents  and  use  of  tbe  premises,  which  at 
most  would  about  cover  the  expense  of  oper- 
ating and  keeping  the  building,  etc.,  in  re- 
pair; nor  ban  he  any  right  to  recover  tbe  in- 
54L.R.  A. 


surance  money  claimed  in  this  case.  As 
said  in  Collumh  t.  Read,  24  N.  Y.  515:  "If 
the  plaintifit  and  the  other  o-editors  had  af- 
firmed the  assignment,  the  b'ostee  would 
have  been  compelled  to  account  for  these 
rents  according  to  its  provisions;  but  ths 
plaintifT,  claiming  in  hostility  to  it,  must 
treut  the  trustee  as  a  strangAr,  whose  ooly 
fault  has  been  in  suffering  himself  to  be 
made  an  instrument  by  means  of  which  the 
debtor  has  been  enabled  to  apply  the  rents 
towards  the  payment  of  other  creditor"." 
The  receiver  was  not  a  trustee  for  Mr.  Cupit 
in  the  sense  that  it  was  his  du^  to  see  that 
the  money  collected  on  these  insurance  poli- 
cies should  be  held  for  the  benefit  and  be 
paid  over  to  Mr.  Cupit  to  satisfy  tbe  cxeco- 
tion  which  the  property  might  have  ptid 
if  the  building  had  not  been  consumed  br 
fire.  After  careful  consideration  of  the  very 
able  ar^ments  and  briefs  of  counsel,  We 
can  arrive  at  no  other  conclusion  than  •» 
before  expressed. 

The  judgment  of  tJw  Diatriet  Oourl  i$  of- 
ftrmtid,  with  costs.  | 

Baskin,    J.,    and    KeOwty,  District 
Judge,  concur. 


John  ANDRUS,  Appf^ 

V. 

JcikU  BLAZZARD  et  ai.,  Retpt*. 
(  Dtah  ) 

*1.  A  nuurdlan  has  no  power  to  moke 
m,  contraet  blBdlna:  upon  the  w«r4  or 
apon  bis  eatate,  bowever  beneflclal  to  tbe 
ward  the  contract  may  be;  and  such  coatnett 
made  by  him  Impoee  a  personal  liability  upon 
bimself,  and  his  protection  from  loss  lies  lo 
his  rigbt  to  charge  tbe  npendltares  to  tbe 
ward's  estate  In  his  oeoooDt. 

3.  Nefther  ffaardlmns  mor  the  eo«m 
ha.vlttK  Jurisdiction  o-rcr  tbe  eatat«« 
of  Incompetent  persona  hare  power  to  blsil 
tbe  person  or  estate  of  such  persons  ddIpm 
expressly  authorized  to  do  so  by  law. 

3.  Under  the  provIsloBS  of  f  4007,  Rev. 
Stat.  1898,  a  guardian  may  only  mortgage 
the  real  estate  of  bis  ward  wben  necessary  to 
provide  for  tbe  suitable  maintenance  of  tbe 
ward  and  his  family. 

4.  flection  400S,  Rev.  Stat.  1898,  aBSkn 
it  the  dnty  of  the  wardlan  to  pay  ill 
Jast  debts  of  the  word  out  of  his  personal  es- 
tate and  tbe  Income  of  bis  real  estate.  If  suf- 
ficient ;  if  not,  then  out  of  his  real  estate ;  and 
I  4015  provides  that,  when  a  sale  of  tbe  prop- 
erty of  tbe  ward  la  neeenary  to  pay  tbe  dcbu 
and  expenses  of  guardfonsblp,  the  guardian 
may  sell,  npon  the  order  of  tbe  court,  tb« 
ward's  real  estate  for  that  purpose. 

B.    Sections  401S,  4014,  R«v.  Stnt.  IhOU'. 

provide  for  the  expenses  and  eonpenn- 

tion  of  tbe  guardian,  and  for  allowance  <rf 

Bucb  Items  In  his  account. 
O.    Nowhere  In  the  statutes  is  there  a 

provision  allowing  tbe  guardian  to  siort- 

*Headnotes  by  Baskim,  I. 

NoTB. — For  anotbcr  case  In  this  aeries  as  te 
right  of  guardian  to  mortgage  ward's  propoty. 
see  Warren  v.  Daton  Bank  <N.  T.)  48  U  B.  A. 
366. 
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gnge  the  re&l  property  of  hie  ward  for  the 
purpose  of  paying  debts,  and  the  guardian 
who  80  acts  binds  himself,  and  not  tbe  ward. 

1.  Wh«a  tbe  faeta  are  within  tbe 
kBowledve  of  both  pwrtlca  to  a  written 
contract,  and  tbe  language  used  Is  sucb  as 
they  Intended,  a  mistake  as  to  tbe  legal  effect 
of  the  contract  or  that  Its  legal  effect  la  dif- 
ferent from  tbat  Intended,  la  not  available  as 
a  defense  at  law,  and  is  not  groand  tor  a  ref- 
ormntlon  of  tbe  contract  In  a  court  of  equity, 
and  cannot  be  shown  by  parol. 

H.  Inaamncli  as  the  terms  of  the  note 
In  qaestlott  were  aneh  as  tbe  parties  in- 
tended to  use,  and  tbeir  legal  effect  was  to 
bind  the  guardian  peraonally,  parol  evidence 
showing  a  different  andentandlng  was  Inad- 
missible. 

Sw  Ak  order  of  «  prohate  eoart,  made 
wlthoat  anthorltr  of  tbe  statute,  la  TOld. 

10.  Iua«mnch  aa  parol  evidenee  tm  not 
ndmlflHlble  to  deleat  the  leyal  effect 

of  a  written  contract  the  terms  of  whlcta  are 
aucb  as  the  parties  Intended  to  use,  sucb  evi- 
dence, If  the  beneficiaries  of  the  note  In  ques- 
tion bad  brought  suit  tbereon.  would  not  hare 
been  admissible  over  their  objection,  and  Is 
therefore  not  admissible  In  a  suit  by  any 
aubseqoent  owner  and  holder  thereof  for 
▼aine. 

{Miner.  Oh.  J.,  diutmta.) 
(February  4,  1901.) 

APPEAL       plaintiff  from  a  judgment  of 
the  District  Court  for  Salt  Lake  Coun- 
ty in  favor  of  defendants  in  an  action 
brought  to  recover  the  amount  all^^  to  be 
due  on  a  promisaory  note.  Reversed. 
The  facta  are  stated  in  the  <^inicm. 
Jfr.  H.  J.  Dlnlmnr,  for  appellant: 
When  an  administrator  undertakes  to 
bind  the  estate,  and  fails  to  do  so  for  want 
of  authority,  he  binds  himself  personally, 
and  may  be  sued  upon  his  contract  individ- 
ually :  and  in  sucb'  ease  it  avails  him  notb- 
ingf  that  he  intended  only  to  bind  himadf 
in  hie  representative  capacity. 

MoCalley  y.  Wilbum,  17  Ala.  540;  White- 
tide  V.  JentUnga,  19  Ala.  784. 

Neither  a  guardian  nor  a  trustee  can 
>ind  anyone  bnt  himself  by  a  note  signed 
ly  himaelf  as  guardian  or  trustee  for  an- 
ittaer,  unless  he  provides  in  the  note  that 
t  is  payable  out  of  the  estate  which  he  rep- 
«senta.  He  is  not  an  a|^t,  and  the  rule 
>t  law  as  to  agents  does  not  apply. 

Norton,  Bills  Sc.  Notes,  p.  67 ;  Dan.  Neg. 
net.  4th  ed.  8  271;  1  Randolph.  Conu  Par 
«T,  S§  134,  443;  1  Parsons,  Notes  &  Bills, 
p.  80,  00;  Roger  Williama  Nat.  Bank  v. 
■■roton  Mfg.  Co.  16  R.  I.  604,  17  Atl.  170; 
'aj/lor  V.  Davia,  110  U.  8.  333,  aub  nom. 
aylor  y.  ifoyo,  28  L.  ed.  163;  Thaeli«r  v. 
Hnamore,  6  Mass.  809,  4  Am.  Dee.  61; 
'orater  v.  Fuller,  6  Mass.  58,  4  Am.  Dec 
J  ;  Jfeaaenden  r.  Jonea,  62  N.  C.  (7  Jones, 
.)  14,  75  Am.  Dec.  446;  BoUina  v.  ttarah, 
38  Mass,  116;  Patteraon  v.  Craig,  1  Baxt. 
i\  ;  Steele  v.  McElroy,  1  Sneed,  341;  Bodg- 
»T»  V.  Dexter,  1  Cranch,  345,  2  L.  ed.  130; 
tfd^n  City  Street  R.  Co.  v.  Wright,  31  Or. 
>0»  40  Pae.  976;  Maaaachuaetta  Qeneral 
ospital  T.  Fairbmhaf  132  Mass.  414;  Wal- 
I  BardioeU,  126  Ifiass.  866;  Poole  t. 
t  T...  R.  A. 
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Wilkinson,  42  Ga.  539 ;  Bunt  v.  Maldonado, 
89  Cal.  636,  27  Pac.  56 ;  Kingsbury  v.  Pow- 
ers, 131  111.  182,  22  N.  E.  479;  Reading  v. 
Wilson,  38  N.  J.  Eq.  446;  Woodtcard's  Ap- 
peal, 38  Pa.  322;  Blackatone  Sai.  Bank  v. 
Lane,  80  Me.  165,  13  AU.  683;  Child  v. 
Monins,  2  Brod,  ft  B.  460;  Btudebaker  Bros. 
Mfg.  Co.  V.  Montgomery,  74  Mo.  101;  Lai- 
ble  V.  Ferry,  32  N.  J.  Eq.  791. 

Tniatees  acting  under  the  provisions  of 
a  ivill  making  it  their  duty  to  indorse  notes, 
who  indorse  a  note  without  stipulating  in 
it  that  the  estate  they  represent  shall  be 
liable,  are  peraonally  liable, 

Rog&r  W\lliama  Vat.  Bank  v.  Qroton  Mfg. 
Co.  16  R.  L  504.  17  Atl.  170;  Lucas  v.  Wil- 
liams, S  Oiff.  160  i  Lttible  v.  Ferry,  32  N. 
J.  Eq.  701;  Wild  v.  Davenport,  48  N.  J.  L. 
129,  7  Atl.  295;  New  v.  Nicoll,  73  N.  Y. 
127;  Ex  parte  Garland,  10  Ves.  Jr.  110; 
Oicen  v.  Delamere,  L.  R.  15  £q.  134;  Fes- 
senden  v.  Jones,  62  N.  C  (7  Jones,  L.)  14, 
75  Am.  Dec.  446. 

A  credittH'  ha^  no  reme^  against  the 
ward  on  tbe  contract  of  his'gnardiaji;  the 
guardian  alone  is  liable^ 

Hunt  V.  Jfaldottodo,  80  Cal.  636,  27  Pac. 
66;  Fith  T.  McCarthy,  96  Cal.  484,  31  Pac. 
529. 

If  a  person  makes  a  contract,  either  rep- 
resenting a  compai^  or  an  individual,  which 
he  has  no  authority  to  make,  he  binds  him- 
self according  to  the  terms  of  the  contract. 

Frankland  v.  Johnaon,  147  IlL  520,  35  N. 
E.  480;  Wheeler  v.  Beed,  86  III.  01;  Mott 
V.  Hieka,  1  Cow.  613,  13  Am.  Dec.  560; 
McCalley  t.  WUbum,  77  Ala.  549;  White- 
aide  V.  Jenninga,  19  Ala.  784. 

Parol  evidence  cannot  be  introduced  to 
vary  the  clear  and  settled  l^al  effect  and 
meaning  of  a  contract. 

Brandon  Mfg.  Co.  v.  Morse,  48  Vt.  322; 
Bryan  v.  Duff,  12  Wash.  233,  40  Pac.  936, 
SO  Am.  St.  Rep.  880,  and  notes;  Potckner 
V.  Lew  Smith  Wall  Paper  Co.  88  Iowa,  169. 
66  N.  W.  200;  Fnnk  v.  Roa,  70  Cal.  296.  11 
Pac.  820;  Ruiz  v.  Norton,  4  Cal.  355,  60 
Am.  Dec.  6)8;  Oorrell  v.  Home  Ina.  Co.  11 
C.  C.  A.  240,  24  U.  S.  App.  188,  63  Fed. 
371 ;  Renner  v.  Bank  of  Columbia,  9  Wheat. 
581,  6  L.  ed.  166;  Martin  v.  Cole,  104  U. 
S.  30,  26  L.  ed.  647;  Broton  v.  Wiley,  20 
How.  442,  IS  L.  ed.  906;  PrssooK  t.  Hianm, 
22  Ind.  App.  139,  53  N.  E.  391;  Lunaford 
V.  Malsby,  101  Qa.  39,  28  S.  E.  496;  Ban 
Josi  Bav.  Bank  v.  Stone,  59  Cal.  183;  Hayea 
V,  Matthetca,  63  Ind.  412,  30  Am.  Rep.  226; 
Durland  v.  Pitcaim,  51  Ind.  426. 

Parol  evidence  cannot  be  introduced  to 
contradict  or  vary  whatever  the  law  implies 
from  the  contract. 

Bryan  t.  Duff,  12  Wash.  233,  40  Pac.  936 ; 
Fawkner  v.  Lev  Smith  WaU  Paper  Co.  88 
Iowa,  100,  55  N.  W.  200. 

Parol  evidence  of  an  understanding  that 
a  note  signed  by  a  person  as  executor  was 
to  be  paid  out  ai  the  estate  is  not  admis- 
sible. 

Keasler  v.  Tlall,  64  N.  0.  60;  Wren  v. 
Hoffman,  41  Miss.  616. 

Parol  evidence  that  tbe  payee  in  the  note 
told  tbe  maker  at  the  time  of  signing  that 
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it  was  unclerstood  that  the  maker  of  the 
note  W'ls  not  to  be  liable  ia  not  admissible. 

Leonard  v.  Miner,  120  Cal.  403,  52  Pac. 
665 ;  Davis  v.  England,  141  Mass.  587,  6  N. 
K.  731;  Tacoma  Mill  Co.  v.  Sherwood,  11 
Wash.  493,  39  Pac.  977;  Henry  Wood's  Sana 
Co.  V.  Bchaefer,  173  Maes.  443,  S3  N.  E. 
881;  Hall  v.  First  Nat.  Bank,  178  Mass. 
16,  44  L.  R.  A.  310.  53  N.  E.  164;  Dav^ 
V.  Kelley,  06  Wis.  452,  29  N.  W.  232;  Dol- 
son  V.  DeGanakl,  70  Tex.  620,  8  S.  W.  321 ; 
Slurdivant  v.  Hull,  59  Me.  172,  8  Am.  Rep. 
409;  Conner  v.  Clark,  12  Cal.  168,  73  Am. 
Dec.  520  j  3  Randolph,  Com.  Paper,  2d  ed. 
§  lliOl. 

The  purchaser  of  a  negotiable  inatrument 
before  due,  in  the  nanal  course  ot  hnsinees, 
for  a  valuable  eonaideration,  ia  entitled  to 

recover  on  it,  though  he  todi  it  under  cir- 
cumstancea  that  ought  to  have  excited  bus- 
picionjn  the  mind  of  a  prudent  and  reason- 
able person,  unless  duch  circumstances  fur- 
ther sliow  that  he  acted  in  bad  faith  or  with 
a  waut  of  hongity.  • 

Kitchen  v.  Ijoudenbaok,  48  Ohio  St.  177, 
26  X.  £.  »70;  Becond  Sat.  Bank  v.  Morgan, 
165  Fa.  109.  30  Atl.  957;  Rioharda  T.  ifon- 
roe,  85  Iowa,  359,  52  X.  W.  330 ;  Rosemond 
V.  Qraham,  64  Minn.  323,  56  N.  W.  38; 
Jennings  v.  Todd,  118  Mo.  296,  24  S.  W. 
148. 

When  a  parky  signs  the  contract  he  in- 
tends to  sign,  without  any  mistake  as  to 
the  facte,  but  in  law  incurs  a  greater  lia- 
bility tlian  he  expects  to  incur  or  is  rep- 
resented to  exist,  he  is  bound  1^  the  con- 
tract. 

Fish  V.  CUland,  33  III.  238;  Mears  v. 
Graham,  8  Blackf.  144;  Martin  v.  Wharton, 
38  Ala.  G37 :  Upton  v.  Tribilcock,  91  U.  S. 
45,  23  L.  ed.  203. 

Messrft.   Bennett.  Harkness.  Howat,  | 
SntherlMd,  tb  Van  Cott,  for  respond- 
ents: 

Tlie  note  on  its  face  is  the  note  of  John 
Riazzard.  It  does  not  purport  to  bind  the 
defendant  Hiird;  it  contains  no  words  of 
personal  obligation  on  the  part  of  the  de- 
fendant Hurd,  An  agent  or  trustee  cannot 
be  held  upon  a  contract  which  he  assumes 
to  execute  for  another,  unless  there  are  apt 
words  of  personal  obligation  on  the  part  of 
such  agent  or  trustee  in  said  contract. 

Hall  V.  Cmndall,  20  Cal.  667,  80  Am. 
Dec.  64;  Lander  v.  Cattro,  43  Cal.  407; 
Johnaon  v.  Smith,  21  Conn.  627;  Mechem, 
Agency,  {  550. 

It  is  not  true  that  somebody  must  be 
hound  by  the  note.  This  note  fails  to  bind 
the  ward  for  want  of  auUiority  upon  the 
])art  of  the  guardian  to  execute  it,  and  it 
fnils  to  bind  the  guardian,  not  only  for  the 
reason  that  it  does  not  contain  words  of 
pei-sonal  obligation,  but  also  because  the 
payee,  with  a  knowledge  of  all  the  facts, 
relied  on  the  power  of  the  guardian  to  make 
A  binding  contract  for  h»  ward,  and  the 
mistake  was  one  of  law. 

Mechem,  Agency.  §3  540,  560;  1  Am.  & 
Eng.  Knc.  Law,  2d  ed.  p.  1127;  Michael  v. 
•/ones,  84  Mo.  578;  Western  Cement  Co.  v. 
Jones,  8  Mo.  App.  373;  Humphrey  v.  Jones, 
54  L.  R.  A. 


71  Mo.  62;  Johnson  v.  Smith,  21  Conn.  627; 
Taylor  v.  Bhelton,  30  Cwin.  122 ;  0<)deti  i. 
Raymond,  22  Conn.  379,  56  Am.  Dec.  428; 
Bamum  v.  Frost,  17  Gratt.  398. 

It  was  competent  to  introduce  parol  te»- 
timmiy,  not  for  the  purpose  of  varj-ing  the  i 
terms  of  the  instrument,  but  to  show  wko 
waa  bound  thereby. 

Mechem,  Agency,  9S  441  et  *eq.;  1  Bai- 
dolph.  Com.  Paper,  S  147 ;  Uetoalf  v.  IFil- 
liama,  104  U.  8.  93,  26  L.  ed.  665;  i/ecfcm- 
MMi*  Bank  v.  Bank  of  Columfrio,  5  Wheat 
326,  6  U  ed.  100;  Kean  v.  Dams,  21  M.  J. 
L.  083,  47  Am.  Dec.  182. 

McGurrin  was  not  a  bona  fide  purchaser 
for  value,  (1)  because  he  was  the  wiginal 
payee  of  the  not^  and  his  subsequent  pn* 
ebase  from  the  fnrners  did  not  altar  tuA 
relationship,  and  (2)  because  he  had  actual 
and  constructive  n<^ioe  of  the  equities  oa 
the  part  of  Hurd. 

4  Am.  A,  Eng.  Enc.  Law,  p.  255. 

Parol  evidence  is  admissible  to  explain  an 
ambiguity. 

2  Am.  A.  Eng.  Enc.  Law,  2d  ed.  280-204: 
Mechem,  Agency,  p>  288;  1  Kandolnh,  Com. 
Paper,  S  147;  Kessler  v.  HaU,  64  N.  C  60; 
H^ren  v.  Hofftnan,  41  Miss.  616. 

BasUn,  J.,  ddivered  the  opinion  of  the 
court: 

It  appears  that  a  promissMj  note,  at  tbe 
date  thereof,  was  made  in  the  foUowiag 
manner  and  form,  to  wit: 

Salt  Uke  City,  Utah,  Aug.  19,  1893. 
Two  yeai's  after  date,  we  jointly  and  sev- 
erally promise  to  pay  Frank  E.  McGunin, 
or  order,  at  McCorniek  and  Co.'8  Banking 
House,  in  Salt  Lake  City,  eleven  hundred 
and  lifty-four  dollars,  with  interest  thereoo 
at  the  rate  of  eight  per  cent  per  annum, 
payable  quarterly  at  the  said  bank,  for  value 
received.  If  the  interest  be  not  paid  ss 
stipulated,  the  legal  bolder  of  this  note  may 
declare  the  principal  due,  and  proceed  hjf 
law  to  recover  both  principal  and  interest 
Janiea  Blazzard, 

by  Edmrd  B.  Critchlow,  ffis  At- 
torney in  Fact. 
Thomas  Blazzard, 

by  J.  L.  Rawlina,  His  Attorney  in 
Fact. 
John  Blazzard, 

Joseph  H.  Hnrd,  ffis  Genetal 
Guardian. 
Mariam  Blazzard  Steers. 

On  the  same  date  a  mortgage  on  certain 
real  estate  waa  made  and  ugned  in  the 
same  manner  as  said  note,  to  secure  tiie 
payment  of  the  same.  This  note  and  mort- 
gage was,  after  the  maturity  of  the  note, 
aoBigned  to  plaintiff.  The  amended  com- 
plaint contained  three  counts.  The  first 
was  based  upon  the  note  and  mortgage,  and 
prayed  that  the  mortage  be  adjudged  to 
be  a  valid  and  subsisting  lien  upon  the  in- 
terest of  the  said  Jt^n  Blazzard  in  the 
premises  mortgaged,  and  that  the  same  be 
sold  to  satipfy  the  plaintiff's  debt,  interest, 
costs,  and  attorney's  fees;  the  seMOid-was 
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OB  the  aote  aknu^  and  soi^dit  to  diarge  the 
said  John  Blazzard  and  Joseph  H.  Hurd 
personally  thereon;  and  the  tliird  was  on 
the  note  alone,  and  sought  to  charge  the 
nid  Joseph  H.  Hurd  personally  thereon,  aa 
one  of  the  several  obligees  thereof.    On  mo- 
tion of  the  said  Joaeph  H.  Hurd  tiie  first 
uid  second   counts   were   stricken  out  on 
the  ^ound  that  the  ward  was  not  bound 
flither  the  note  or  mortgage.  Tbereupon 
the  said  Joseph  H.  Hurd  answered  the  third 
count,  and,  among  other  matters,  alleged 
that:   "For  a  further  and  separate  answo* 
tnd  defense,  defendant  alleges  that  on  or 
shout  the  19th  day  of  August,  1893,  the 
prc^te  court  of  Salt  Lake  county,  Utah 
territory,  duly  made  an  order  in  the  mat- 
ter of  the  es^te  and  guardianship  of  John 
Blazzard,  an  incompetent  person,  authoriz* 
ing,  ordering,  and  directing  this  defmdant, 
in  the  name  and  tor  the  act  and  deed  of  the 
■aid  John  Blazzard,  to  execute  said  note, 
tnd,  to  secure  the  payment  of  the  same, 
likewise,  in  the  name  and  as  and  for  the 
set  and  deed  of  the  said  J<^n  Blazzard,  to 
secure  said  mortgage  upon  his  undivided 
five  twenty-^ghths  interest  of,  in,  and  to 
the  real  Mtate  described  in  the  mortgage; 
that  in  obedience  to  the  said  order  ^  the 
■aid  probate  court,  and  not  otherwise*  this 
defrauant  signed  to  the  said  note  and  to 
the  said  mortgage  the  name  of  the  said 
John  Blazzard  by  himself  as  general  guard- 
ian, upon  the  express  and  diBtinct  under- 
standing and  affreemeat,  however,  that  this 
defendant  should  not  thereto  be  or  become 
personally  obligated  or  bound  in  any  man- 
ner whatsoever  by  reason  thereof,  but  that 
the  same  should,  if  legally  suflScient  and 
competent  therefor,  bind  ue  estate  of  the 
said   Jidin   Blazzard,  and   nothing  more, 
which  said  understanding  and  agreement 
was  then  and  there  expressly  brought  to 
the  attention  of  and  assented  to  by  the  said 
McGurrin,  and  was  also  well  known  to  and 
perfectly  understood  by  the  plaintiff  at  the 
time  of  the  assignment  of  said  note  to  him 
Rft  alleged   in   the  complaint.  Defendants 
further  all^e  that  neither  the  said  princi- 
pal sum  of  $1,154,  nor  any  part  thereof, 
waa  ever  paid  to  or  received  by  this  defend- 
uit  or  the  said  John  Blazzard,  and  that  the 
laid  note  and  mortgage  were  directed  by 
'Ate  said  court  to  be  given  in  the  manner 
ind  form  aforesaid  for  the  purpose  of  pay- 
ng  the  attorney's  fees  incurred  by  Mariam 
31azzard  Steers  as  guardian  ad  litem  of 
he  said  John  Blazzara  in  the  prosecution  of 
ertain  litigation  in  behalf  tk  herself  and 
therfl." 

It  appears  from  the  evidence  that  previ- 
us  to  the  execution  of  said  note  tJie  said 
ames  Blazzard,  Thomas  Blazzard,  John 
tlazzard,  and  Mariam  Blazzard  Steers  were 
arties  to  five  cases  pending  in  the  third 
istrict  court  of  the  territory  of  Utah,  and 
'hich  were  consolidated  into  on«^  in  which 
ere  involved  their  titles  to  a  certain  es- 
ite;  that  in  pursuance  of  the  mandate  of 
le  supreme  court  of  the  territoiy  the  said 
[strict  court  awarded  to  each  of  the  mak- 
■B  of  said  note  and  otiier  parties  to  the 
(  I..  R.  A. 


action  certain  interests  in  tiie  real  estaie 
involved,  and  wrdered  conveyances  to  be 
made  in  accordance  with  the  decree,  and 
that  the  said  James  Blazzard,  Th<Hnas  Blaz- 
zard, Jobn  Blazzard,  and  Mariam  Blazzard 
Steers,  who  were  plaintiffs  and  interveners 
in  said  actions,  pay  to  the  defendants  there- 
in $8,500 ;  that  the  defendant  in  the  pending 
case,  Joseph  Hurd,  as  the  general  guardian 
of  the  said  John  Blazzard,  on  the  same  day 
that  said  note  was  executed  filed  in- the  pro- 
bate court  of  Salt  Lake  county  a  petition 
setting  out  the  foregoing  facts,  and  in  ad- 
dition thereto  the  fMlowing,  to  wit:  "That 
neither  the  plaintiffs  nor  interveners  have 
any  estate  or  money  other  than  the  land 
decreed  to  them,  and,  except  as  hereinafter 
stated,  are  unable  to  comply  with  the  de- 
cree requiring  them  to  pay  the  money  afore- 
said. That  $1,000  which  hoe  been  in  the 
hands  of  the  recover  had  been  paid.  That 
it  is  necessary  to  raise  by  mortgage  the  sum 
of  $7,500  to  comply  with  said  decree.  That 
in  addition  the  sum  of  $2,325.88  ia  required 
to  pay  Messrs.  Bawlins  &  Critchlow  and 
G.  S.  Varian,  attorneys  and  coimsel  for 
plaintiffs,  being  the  balance  due  them  of 
the  sum  agreed  by  plaintiffs  (John  Blaz- 
zard, by  his  guardian  ad  litem,  agreeing) 
to  he  |Mid.  That  the  services  of  said  coun- 
sel were  ewtingent,  of  ,great  valu^  and 
resulted  in  securing  tiie  pr<^rty  in  lot  six 
aforesaid,  and  that  the  compensation  agreed 
upon  was  and  is  reasonable.  That  said 
property  is  not  worth  less  than  $40,000. 
That  plaintiffs  and  interveners  have  now 
an  opportunity  to  procure  a  loan  upon  a 
mortgage  on  said  property  for  the  purposes 
aforesaid.  That  the  amounts  necessaiy  to 
be  raised,  as  estimated,  are  as  follows:  On 
the  whole  property,  $7,500;  commissions, 
$200;  expenses  of  examining  title,  $100;  on 
i  interest  of  plaintiff,  $2,325.88.  That 
all  the  parties  in  interest  are  now  ready  to 
complete  the  ioens  and  perfect  the  title, 
and  the  deeds  cannot  be  exchanged,  nor  the 
decree  against  tJie  plaintiffs  and  lot  6  sat- 
isfied, until  your  petitioner  is  authorized 
with  power  in  beluilf  of  John  Blazzard." 
That  on  the  same  day  said  probate  court 
made  and  entered  tJie  following  order : 
"Now,  therefore,  it  is  ordered,  adjudged, 
and  decreed  that  Joseph  H.  Hurd,  guardian 
of  the  person  and  estate  of  John  Blazzard, 
a  person  of  unsound  mind,  be,  and  he  is 
hereto^,  authorized,  as  niardian  aforesaid, 
and  for  Jobn  Blazzard,  to  execute  with  the 
plaintiffs  and  interveners  aforesaid  a  note 
or  notes,  and  a  mortnige  or  mortgages,  of 
the  premises  in  lot  0,  olock  69,  her^nbefore 
described,  to  procure  a  loan  or  loans  suffi- 
cient to  pay  the  sums  hereinbefore  men- 
tioned, upon  such  terms  and  for  such  time 
as  may  be  reasonable,  and  to  execute  the  - 
conveyances  hereinbefore  and  in  said  decree 
mentioned.  And  it  is  further  ordered  that 
the  said  guardian  report  his  acta  and  do- 
ings in  we  premises  to  tiiis  court."  On 
the  same  day  the  aforesaid  note  and  the 
mortgage  on  sud  lot  were  executed.  While 
the  said  McGurrin  was  named  as  the  mort- 
gagee and  pi^ee  of  the  note,  it  is  ac^tted 
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that  the  real  beneficiariea  were  Joseph  L. 
Rawlins,  E.  B.  Critchlow,  and  C.  S.  Varian, 
the  attm^neys  of  the  said  James  Blazzard, 
Thomas  Blazzard,  John  Blazzard,  and  Mar- 
iam  Blazzard  Steers,  in  the  cases  before 
mentioned,  and  the  consideration  of  the  note 
and  mortgage  was  their  services  as  such 
in  said  cases,  and  that  the  note  and  mort- 
gage were  made  to  the  said  McGriirrin  as 
their  trustee,  and  for  their  accommodation; 
that  afterwards,  and  before  the  maturity  of 
the  note,  the  said  McGurrin  paid  to  said 
attorneys  the  full  amount  of  said  note,  and 
became  the  legal  holder  and  owner  thereof; 
and  th'at  be,  for  a  good  and  valuable  con- 
sideration, subsequently  and  after  maturity 
of  the  note  transferred  the  same,  and  also 
the  mortgage,  to  tlie  plaintifT.  In  addition 
to  the  above  facts  the  trial  court  found 
that  at  and  before  the  time  the  said  Mc- 
Gnrrin  purchased  and  became  tJie  owner  of 
said  note  he  understood  that  the  said  Hard 
was  not  to  be  bound  personally  upon  said 
note,  and  that  the  said  Hurd,  in  obedience 
to  said  order  of  the  probate  court,  and  not 
otlierwise,  signed  said  note  and  mortgage 
with  the  name  of  John  Blazzard,  an  incom- 
petent person,  by  himself  as  general  guard- 
ian. The  principal  (question  raised  by  the 
assignments  of  error  u  whether  the  defend- 
ant Joseph  n.  Hurd  is  perscmalty  liable  to 
the  plaintiff  on  said  promissoiy  note.  The 
court  below  held  that  he  was  not,  and  dis- 
missed the  complaint. 

It  is  stated  in  15  Am.  &.  Eng.  Enc.  Law, 
2d  ed.  p.  70,  that  "the  prevailing  doctrine 
is  that  a  guardian  has  no  power  to  make  a 
contract  binding  uptm  the  ward  or  upon  his 
estate,  however  proper  and  beneficial  the 
fxintract  may  be,  but  that  contracts  made 
him  impose  a  personal  liability  upon 
himself,  and  his  protection  from  loss  lies 
in  his  right  to  charge  the  expenditures  to 
the  ward's  estate  in  his  account."  This 
text  is  supported  by  a  very  large  number 
of  well-considered  cases.  Tkacher  v.  Dins- 
more,  6  Mass.  299,  4  Am.  Dec.  61 ;  Forster 
V.  Fuller,  6  Mass.  58,  4  Am.  Dec.  87 ;  Rol- 
lins V.  Marnh,  128  Mass.  116;  Wallis  v. 
Bardicell,  12G  Mass.  366;  Phelps  v.  Wor- 
ct'sicr.  11  N.  H.  51;  Hardy  v.  Citizens' 
Tiat.  Bank,  61  N.  H.  34-39;  Turner  v.  Flarjg, 
6  Ind.  App.  563,  33  N.  E.  1104;  Fessenden 
V.  Jones,  .52  N.  C.  (7  Jones,  L.)14,  76  Am. 
Dec.  44!i;  mtnt  v.  Maldonado,  89  Cal.  630, 
27  Vac.  66;  St.  Joseph's  Academy  v.  Au- 
guslini,  55  Ala.  403,  495;  Kingsbury  v. 
Potoers,  131  III.  1S2,  22  N.  E.  479.  The 
caiie  of  Thacher  v.  Dinamore^  fi  Mass.  299, 
4  Am.  Dec.  01,  arose  on  the  following  agreed 
statement  of  facts:  "The  defendant,  as 
guardian  of  A.  L.,  signed  the  notes  de- 
clared on  in  the  two  ^rs^t  counts,  for  just 
debts  due  from  the  said  A.  L.  to  the  plain- 
tlifs.  At  the  time  of  signing  them  the  de- 
fendant was  guardian  of  the  said  A.  L.,  an 
intiane  person,  haWng  been  duly  appointed 
to  that  office.  After  the  notes  were  respect- 
ively payable,  and  before  tiie  commencement 
of  this  action,  the  defendant  showing  to 
the  judge  of  probate  that  the  said  A.  L.  had 
recovered  his  reason  and  was  of  sane  mind, ' 
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the  judge  duly  discharged  him  frcHn  hia  said 
office  of  guardian."  in  the  opinitxi,  wfaicli 
was  delivered  tgr  Chief  Justice  Paraoas,  it 
is  said:  "The  question  to  be  deeded  on  the 
facta  agreed  in  this  case  is  whether  the  de- 
fendant is  liable  in  this  action.  If  an  ac- 
tion is  maintainable  against  any  person,  it 
must  be  the  defendant;  for  the  guardian  of 
an  insane  person  cannot  moke  liis  ward 
liable  to  an  action  as  on  his  own  contract  bv 
any  promise  which  the  guardian  can  make. 
.  .  .  The  defendant'B  description  of  him- 
self in  the  notes  as  guardian  cannot  rarj 
the  form  of  the  action;  but  it  is  for  hu 
own  benefit, — that  on  payment  of  the  notes 
he  may  not  be  precluded  from  charginp  the 
moneys  paid  to  the  account  of  his  H-ant" 
This  case  is  cited  and  followed  in  the  fore- 
going cases,  and  in  many  others  not  men- 
tioned. Neither  guardians  nor  the  c-arts 
having  jurisdiction  over  the  estates  of  ia- 
competent  persons  ha^'e  power  to  bind  the 
persons  or  estates  of  such  persons  uiilns 
expressly  authorized  to  do  so  by  law.  In 
this  state  the  duties  and  powers  of  guard- 
ians of  incompetent  persons  are  Gjied  and 
limited  by  statutory  provisions,  as  also  the 
duties  and  powers  of  the  courts.  Section 
4007,  Rev.  Stat.,  provides  that,  in  ca«  the 
incune  of  the  inird's  estate  is  insulfit-ient 
for  the  comfortable  and  suitahle  mainte- 
nance and  support  of  the  ward  and  his 
family,  the  guardian  may  sell,  mortgage,  or 
lease  the  real  estate,  upon  obtaining  on  or- 
der of  court  therefor.  Section  400S  m&kee 
it  the  duty  of  the  guardian  to  pay  all  jua 
debts  of  the  ward  out  of  his  perswial  es- 
tate and  the  income  of  his  real  estate,  if 
suificient;  if  not,  then  out  ot  bis  real  es- 
tate; and  9  401S  provides  that,  what  a  sale 
of  the  property  <rf  the  ward  is  neeessair  to 
pay  the  debts  and  expenses  of  guardianuip, 
the  guardian  may  do  so  upon  the  order  of 
tlie  court.  Section  4014  provides  that  every 
guardian  must  be  allowed  the  amount  of 
his  reasonable  expenses  incurred  in  the  exe- 
cution of  his  trust,  and  he  must  also  bave 
such  compensation  for  bis  services  as  the 
court  in  which  hia  amounts  are  settled 
deems  just  and  reasonable.  Section  4013 
pro%-ides  for  the  allowance  in  the  suarclinn's 
settlement  for  advancements  made  by  him 
for  the  support  or  education  of  his  ^farl 
There  is  no  provision  in  the  statute  author- 
izing the  court  to  order  the  guardian  to 
bind  either  the  said  John  Blazzard  p(>r-<.n 
ally  or  his  estate  by  the  note  or  niorti:ii« 
in  question.  It  was  the  duty  of  the  de- 
fendant Hurd,  as  guardian,  to  pay  the  ju-'t 
debts  of  his  ward  out  of  the  lattOT's  e»t»te. 
in  the  manner  prescribed  by  the  fltatnl«: 
and  when  he  chose  to  do  so  in  a  diffprent 
way  than  that  prescribed  hy  statute,  and 
liquidated  his  ward's  debt  by  the  execution, 
aa  guardian,  of  a  note  and  mortgage  under 
an  unauthorized  and  void  order  of  the  court 
procured  at  his  instance,  he,  in  the  absence 
of  any  other  controlling  circumstances, 
bound  himself  as  principal,  and  must  look 
for  reimbursement  in  the  settlement  of  his 
accounts  aa  guardian  in  the  court  which 
appointed  him  as  such^  From  the  nature 
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•of  rlic  relations  of  guardian  and  ward,  the 
defendant  Uurd  could  not  be  the  agent  of 
ward,  or  act  in  any  other  capaci^  than 
principal,  in  making  said  note,  because  the 
iouDdaticm  of  an  agen<7  is  the  del^^ti(Hi  by 
the  principal  of  authority  to  the  agent  to 
met;  and  aa  the  urard  was  an  incompetent 
person,  he  could  not  delegate  any  auttiority 
to  his  guardian  to  bind  him  personally  by 
any  contract.  Nor  could  the  court,  under 
t)ie  provisions  of  the  statute,  authorize  the 
execution  of  eitlier  a  note  or  mortgage  by 
the  guardian  in  payment  of  the  ward's  debt. 

In  the  case  of  Brotcn  v.  Eggleaton,  63 
Coon.  110,  119,  2  Atl.  321,  the  court  said: 
"Tt  has  been  repeatedly  decided  in  Massa- 
chunotts  that  a  guardian  has  no  power  to 
bind  the  ward  or  his  estate  by  his  contract. 
Tkat-hcr  V.  Dinsmore,  5  Mass.  299,  4  Am. 
Dec.  61;  Forster  v.  Fuller,  6  Mass.  58,  4 
Aim.  Det;.  87;  Wallis  v.  Bardwell,  126  Mass. 
StiG.   Administrators  and  guardians  in  this 
reNpi?ct  are  closely  analogous  to  conserva- 
tors. The  powers  and  duuea  of  a  c<mserva- 
tor  are  defined  in  a  general  way  by  stat- 
ute.   He  'shall  have  the  charge  of  the  per- 
son and  estate  of  such  incapable  person.' 
'The  conservator  shall  manage  all  the  es- 
tate of  his  ward,  and  apply  the  net  income 
theieof,  and,  if  necessary-,  any  part  of  the 
per.sonal  estate,  to  support  him  and  his  fam- 
ily and  to  pay  his  debts,  and  may  sue  for 
and  collect  all  debts  due  to  him.'    The  stat- 
ute neither  expressly  nor  impliedly  author- 
izes the  conservator  to  make  contracts  in 
the  name  of  the  ward,  and  the  ward  is  le- 
gally incapable  of  making  a  contract.  A 
conservator,  unlike  an  overseer,  acts  inde- 
pendently of  his  ward,  and  in  ail  his  trans- 
actions he  alone  is  the  responsible  party. 
Me  is  not,  however,  bound  to  ccmtract  debts 
and  pay  them  from  his  own  estate.  Th« 
law  places  in  his  hands  ample  means  for 
ntippfying  himself  with  funds  to  meet  all 
hifl  obligations.    If  he  suffers  loss  person- 
aJly,  it  must  be  through  his  own  neglect. 
Sabrina  Main  being  in  fact  and  in  law  in- 
capable of  making  a  contract  when  the  serv- 
icea  were  rendered,  it'is  difhcult  to  conceive 
how  she  or  her  estate  can  be  held  liable 
«s  oontractw."    In  the  case  of  8t.  Joseph's 
A.eademy  v.  Augttatini,   66   Ala.   493,  the 
court  quotes  with  approral  the  following 
from  Sanford  v.  Botcard,  29  Ala.  692,  68 
Am.  Dec.  101:    '"The  purchases  of  ^us- 
t««s,    including   executors,  administrators, 
and  guardians,  when  made  in  obedience  to 
the  duties  of  the  tnist,  impose  upon  them 
n    personal  liability.    The  seller,'  <»*,  we 
tnay  insert,  the  person  to  whom  a  debt  is 
contracted,  'must  look  to  them  for  payment, 
and  they  must  look  to  the  tnist  estate  for 
reimbursement.'   This    is    everywhere,  In 
;liia  country,  as  well  as  in  England,  held  to 
>e  the  law;  and  appellant's  counsel  admit 
t."     Id  Hardy  v.  Citizens'  Nat.  Bank,  61 
■T.  H.  34,  tlie  court  said:    "In  Thacher  v. 
"yinsmore,  5  Mass.  290,  4  Am.  Dec.  61,  it  is 
leld   that   a   guardian   signing  a  note  as 
guardian  cannot  bind  the  estate  of  the  ward, 
rhis  doctrine  was  approved  in  Forster  v. 
duller,   0  Mass.  68,  4  Am.  Dec.  87« — ^tbe 
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court  there  saying  that,  although  the  note 
states  that  he  promises  as  guardian,  yet  he 
is  personally  bound.  To  the  same  effect 
are  Tmncy  v.  Evans,  14  N.  H.  343,  40  Am. 
Dec.  194;  Jones  v.  Brewer,  1  Pick.  314; 
Bamaby  v.  /fanw&y,  I  Pick.  221;  Bicknelt 
Y,  Bicknellf  111  Mass.  266;  Thompson  v. 
Boardman,  1  Vt.  367,  18  Am.  Dec.  684; 
Dan.  Keg.  Inst.  §  271;  Schonler,  Dom.  Rel. 
464;  1  Parsons,  Contr.  136.  In  Fkelps  v. 
Worctster,  11  N.  H.  51,  63,  the  court  says: 
The  rule  that  the  guardian,  when  he  un- 
dertaken to  act  for  the  ward  in  contracts 
with  others,  should  alone  be  liable,  is  sus- 
tained by  the  soundest  reason.  A  different 
rule  would  subject  the  ward  to  numerous 
suits,  the  merits  of  which  might  be  wholly 
unknown  to  him.  In  all  expeaditures  aris- 
ing under  such  contracts,  the  ward  should 
be  liable  only  to  his  guardian.  He  is  then 
answerable  to  but  one  individual,  and  then 
only  on  a  decree  of  court,  on  settlement  of 
his  guardianship  account.' "  In  Sperry  v. 
Fanning,  80  111.  376,  the  court  queues  with 
approA'al  the  following  from  1  Parsms, 
Contr.  136:  "A  guardian  cannot  by  his 
own  contract  bind  the  person  or  estate  of 
his  ward;  but  if  he  promise,  on  sufficient 
consideration,  to  pay  the  debt  of  his  ward, 
he  ia  personally  bound  by  his  promise,  al- 
though he  expressly  promises  as  guardian. 
And  it  is  a  sufficient  consideration  if  such 
promise  discbarges  the  debt  irf  the  ward, 
and  a  guardian  who  thus  discharges  the 
debt  of  his  ward  may  lawfully  indemnify 
himself  out  of  the  ward's  estate."  In  tJie 
case  of  Fcsaenden  v.  Jones,  52  N.  C.  (7 
Jones,  L. )  14,  76  Am.  Dec.  445,  the  court 
said:  "The  guardian  is  charged  with  the 
duty  of  controlling  and  managing  the  per- 
son and  property  of  the  ward,  and  judging 
of  the  expenditures  which  may  be  needful 
for  either,  and  he  also  is  informed  of  the 
condition  of  the  ward's  resources.  Hence 
the  contract  should  be  made  with  the  guard- 
ian, and  hence  the  guardian  ought  to  be 
looked  to  for  payment.  To  allow  a  depart- 
ure from  the  above  rule  would,  in  the  first 
place,  have  the  effect  to  encourage  in  the 
youth  of  the  country  appeals  frcmi  the  judg- 
ments of  their  guardians,  and,  In  the  next, 
make  the  right  to  compensation  on  the  part 
of  the  creditor  depend  upon  a  condition  of 
things  of  which  he  had  no  means  to  judge, 
and  therefore  uncertain  and  precarious. 
.  .  .  It  will  be  seen  from  the  foregoing 
considerations,  a  guardian  is  not  in  the  con- 
dition of  an  ordinal^  agent  or  factor,  and 
therefore  the  same  legal  relations,  in  all 
respects,  do  not  subsist  between  them  and 
tbos«  whom  th^  respectively  represent.  The 
former  represents  one  who  has  no  \en\  ca- 
pacity to  contract  for  himself;  the  Iatt», 
one  who  is  fully  able  to  contract  and  bind, 
were  he  present.  The  former  is  substituted 
by  the  law,  and  stands  in  loco  parentis. 
The  latter  is  the  appointee  of  his  princi- 
pal, and  that  principal  can  at  any  moment 
abrogate  or  modify  his  power.  This  want 
of  analogies  between  the  two  in  the  sources 
and  limits  of  their  powers  makes  it  obvious 
there  can  be  no  complete  analogy  between 
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them  -as  to  H^litles  m  exemptiODS."  la 
Sunt  T.  Maldonadot  89  Cal.  030,  27  Pac. 
68,  the  court  said:  "The  actioa  is  to  re- 
cover an  attorney's  fee  for  services  ren- 
dered to  the  guardian  of  a  minor  in  pursu- 
ance of  a  written  contract.  The  action  is 
against  the  minor.  If  the  guardian  made 
a  valid  conti-act  with  the  attorney,  he  may 
be  held  liable;  and  if  he  pays  it,  and  the 
probate  court  shall  deem  the  expenditure 
reasonable  and  necessary  to  protect  the  in- ; 
teres ts  of  the  ward,  it  may  be  allowed  from ' 
the  ward's  estate.  But  it  is  an  expense  in-  \ 
curred  by  the  guardian  in  the  performance 
of  his  duties,  for  which  he  is  primarily  li- 
able." This  language  is  quoted  with  ap- 
proval in  ilfoTM  V.  Hinokleif,  124  CaL  168, 
Se  Pac.  800. 

In  the  case  at  bar  a  just  indebtedness  of 
the  ward  to  the  attonu^s  heretofore  men- 
tioned has  been  paid,  and  it  was  the  duty 
of  the  snmrdian  to  pay  the  same  from  the 
estate  of  his  ward.  He  performed  this  duty 
by  executing  the  note  in  question  as  guard- 
ian; and  notwithstanding  t^e  form  of  the 
note,  on  the  face  of  the  same,  and  according 
to  its  l^al  effect,  we  think  it  is  clear,  un- 
der the  authorities,  tiiat  the  ffuardiaii  ia 
personally  bonnd,  and  must  locdc  to  the  e»- 
tate  of  bis  ward  la  his  settlement  with  the 
court  for  reimbursement.  The  court  below, 
in  tbe  opinion  rendered,  and  which  appears 
in  the  record,  evidently  entertainea  the 
view  that  the  note,  unexplained  by  parol 
evidence,  bound  personally  the  guardian. 
In  that  opinifm  the  trial  judge  said:  "I 
think  the  words  of  the  note  sufficiently 
show  that  he  signed  as  guardian,  although 
he  signed  tbe  name  of  John  Blaxzard,  rar 
Joseph  H.  Hnrd,  guardian.  I  think  it 
would  charge  him,  under  the  rule,  with  per- 
sonal liability,  If  in  the  hands  of  an  inno- 
cent indorsee,"  Reepondents'  counsel,  in 
their  brief,  state  that  it  "may  be  admitted 
that  ordinarily  a  guardian  who  makes  a 
contract  as  guardian  binds  himself,  and  not 
his  ward."  In  the  case  at  bar  Hurd  acted 
In  the  capacity  of  guardian,  as  the  way  in 
which  he  signed  the  note  shows.  The  ward 
being  civilly  dead,  the  execution  of  the  note 
was  the  act  of  the  guardian,  and  the  note 
his  own,  and  not  the  ward's. 

It  is,  however,  claimed  by  counsel  for  re- 
spondents that  notwithstanding  a  guardian 
who  makes  a  contract  as  such  thereby  binds 
himtielf,  and  not  his  ward,  still  the  guard- 
ian may  show  by  pan^  evidence,  as  was 
permitted  by  the  court,  over  the  objectiMi 
of  the  plaintiff,  to  be  done  in  this  case, 
that  the  parties  did  not  intend  to  bind  the 
guardian  personally.  No  parol  agreement. 
In  express  terms,  was  made  that  the  guard* 
ian  should  not  be  personally  bound.  The 
only  evidence  upon  that  subject  was  the 
statements  of  the  guardian  and  C.  8.  Varian 
and  E.  B.  Critchlow,  two  of  the  beneficia- 
ries. The  guardian,  In  answer  to  the  ques- 
tion, "What  occurred  at  the  time  the  note 
was  made?"  said:  "My  reco11ecti(m  is  not 
as  clear  as  it  might  be,  but,  as  I  remem- 
ber it,  the  papers  were  all  prepared — a  peti- 
tion to  the  court  for  authority  to  execute 
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this  note  and  mortgage— anthorinng  and 
directing  the  exeenti<Hi  at  the  note  on  ac- 
count of  the  incompetent,  and  the  signing 
and  waiver  of  notice;  that  the  court,  hav- 
ing heard  the  testimony,  made  the  order. 
My  recollectifMi  is  that  the  other  papers 
were  prepared  at  the  same  time,  and  1 
signed  them.  I  remember  distinctly  Mr. 
Varian  calling  my  attention  to  the  nmnner 
in  which  it  was  necessary  to  sign  in  order 
to  avoid  personal  Uability  in  a  matter  of 
this  kind,  and  suggested  that  it  be  signed 
in  the  way  it  is."  In  the  examination  on 
this  matter  oi  0.  8.  Varian,  the  following 
occurred: 

Q.  Now,  I  will  ask  you,  in  taking  tfa&t 
note  of  Mr.  Hurd,  whether  you  understood 
that  he  was  not  to  be  bound  personslly 
upon  it. 

A.  I  certainly  did. 

Q.  I  vill  ask  you  if  there  was  any  inUn- 
tion  on  your  part  to  bind  anybody  except 
the  person  and  estate  of  this  incompetent 
person,  by  his  signature  to  tliis  note. 

A.  There  was  not.  Hurd  was  an  entirely 
independent  persiKi  acting  gratuitously  it 
an  act  of  courtesy. 

Q.  In  taking  Uie  note  from  Mr.  Hard, 
signed  in  this  way,  did  you,  or  did  you 
not,  depend  entirdy  uprai  the  order  of  the 
probate  court  T 

A..  Certainly. 

In  the  exominatini  of  Mr.  B.  B.  Clitdi- 
low,  he  stated: 

Q.  I  will  ask  yon  vrhether  or  not  in  tak- 
ing the  note,  you  yourself  imderstood  that 
Mr.  Hnrd  was  in  no  manner  personally  le- 

sponsible. 
A.  I  certainly  did. 

Q.  I  will  ask  you  to  state  whether  or  not 
Mr.  Hurd  was  procured  to  act  as  guardiaa 
at  the  re(]uest  of  yourself,  Mr.  Rawlins,  and 
Mr.  Varian,  who  were  interested  in  the  note. 

A.  He  was.  He  had  absolutely  no  iDter- 
est  in  the  matter  at  all  until  he  waa  asked 
to  come  into  it  at  dtir  requeat  to  act  is 
guardian  for  the  ineompet«it  person. 

Q.  State  whetho-  or  not  he  was  asked  to 
act  as  attorney  or  as  guardian  simply  for 
your  accommodation. 

A.  I  can  hardly  say  that.  I  suppose  the 
interest  of  the  incompetent  needed  atten- 
tion, and  he  was  appointed  in  his  interest 
as  well.  As  to  the  execution  of  the  note, 
he  was  acting  in  our  interest  entirely.  It 
was  for  OUT  accommodation. 

Q.  One  further  question  I  will  ask  you, 
— ^whether  or  not  it  was  understood  yoa 
that  tbe  order  of  the  probate  court  did  Und 
the  estate  of  this  incompetent  person. 

A.  That  was  a  matter  of  investigatioo  bv 
Mr.  Varian  and  myself.  I  cant  say  wheth- 
er Mr.  Rawlins  participated  in  that  or  not, 
and  we  come  to  the  conclusion — ^formed  tbe 
judg^nent— that  the  guardian  of  an  incom- 
petent person  might  be  authorized  1^  the 
court,  upon  proper  proceedings  taken.  t» 
give  this  note  and  mortgage ;  and  upon  that 
it  was  our  intention  to  bind  the  estate  of 
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tin  wmrd.  and  nobody  alse,  by  the  denature 

at  Mr.  Hnrd. 

The  guardian  and  beneficiaries  of  said 
note  were  lully  aware  of  all  the  fact»  re- 
garding  the  transaction.  There  was  no 
mistake  respecting  the  language  d  the  note, 
but  it  was  ut  the  form  and  was  executed  in 
the  manaw  intMided.  It  is  nfit  claimed 
that  there  was  any  fraud  or  mistake  of  fact 
ia  the  transactifHi.  The  substance  of  re- 
spoadoit's  claim  is  that  he  and  the  bene- 
fiuaries  did  not  intend  the  note,  in  legal 
effect,  should  bind  the  guardian  personal- 
ly. When  the  facts  are  within  the  knowl- 
of  both  parties  to  a  written  contract, 
the  language  used  is  such  as  they  in- 
tended, a  mistake  as  to  the  legal  effect  of 
the  contracts  or  that  its  legal  effect  is  dif- 
ferent frfim  that  intended,  is  not  available 
as  a  defense  at  law,  and  is  not  ground  for 
s  reformation  of  the  contract  in  a  court 
of  equity,  and  cannot  be  shown  by  parol, 
frown  T.  Wilej/,  20  How.  442,  15  L.  ed.  965; 
Martin  r.  Cole,  104  U.-  S.  30-38,  26  L.  ed. 
847-650;  Faickner  v.  hew  Smith  Wall  Pa- 
per Co.  88  Iowa,  ItfS,  65  N.  W.  200;  Bryan 
T.  Duff,  12  Wash.  283.  40  Pac.  036;  ifo- 
AMMh  T.  LaugkliH,  13  Fa.  371;  Davit  r. 
England,  141  Mass.  687-690,  6  K.  E.  73)  ; 
Oiler  T.  Gard,  23  Ind.  212-218;  Kelly  v. 
Turner,  74  Ala.  513;  Farley  t.  Bryant,  32 
Me.  474-483:  Conner  v.  Clark,  12  Cal.  168, 
73  Am.  Ttec.  .^29;  Rennet  t.  Bank  of  Colum- 
bia. 9  Wheat.  581-587,  6  L.  ed.  160,  167; 
ilvorman  v.  Collier,  32  Iowa,  138.  There 
are  many  other  decisions  In  line  with  the 
fore^n^  cases,  but  they  are  too  numerous 
for  citation.  In  the  caste  of  Bmwn  v.  Wi- 
lejf,  20  How.  442,  15  L.  ed.  965,  Justice 
Grier  U!>ed  thib  language:  "When  the  oper- 
ation of  a  contract  is  clearly  settled 
general  principles  of  law,  it  is  taken  to  be 
the  true  sense  of  the  contracting  parties. 
This  is  not  only  a  positive  rule  ca  the  com* 
moD  law,  but  it  is  a  genwal  principle  in  the 
eolutnietion  of  eontraeta.  Some  prece- 
dents to  the  coatnuf^  may  be  found  in  some 
of  our  states,  miginating  in  bard  eases; 
but  they  are  generally  overruled  by  the 
lame  tribunals  from  which  they  emanated, 
oa  experience  of  the  evil  etmsequences  flow- 
ing from  a  relaxation  of  the  rule."  In  the 
es%  of  Renner  r.  Bank  of  Oolumhia,  9 
Wheat.  687,  6  L  ed.  167,  the  court  aald: 
"Thm  ia  no  rule  of  law  better  srttled  or 
nore  salutary  in  its  application  to  con- 
tracts than  that  which  precludes  the  ad- 
mission of  parol  evidence  to  contradict  or 
substantially  vary  the  legal  import  of  a 
writt«i  agreement."  In  the  case  of  ifoor- 
nan  v.  Collier,  32  Iowa,  138,  the  legal  effect 
of  the  terms  of  a  contract  was  different 
from  what  the  parties  supposed  they  were^ 
sod  par<d  eridenoe  of  the  mistake  was  ex- 
dnded.  In  the  ease  of  Fawkner  r.  Lew 
Bmitk  WaU  Paper  Co.  88  Iowa.  169.  66  N. 
W.  200,  ft  was  held  that  whatever  the  law 
implies  from  the  language  used  in  a  writ- 
ten contract  is  as  much  a  part  of  the  con- 
tract ae  that  which  is  expressed  therein ; 
tad  if  the  contract,  viewed  in  the  light  of 
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what  the  law  thus  implies,  la  elear,  definite, 
and  complete,  it  cannot  be  added  to,  varied, 
or  contradicted  by  extrinsic  eviden'ce.  In 
the  case  of  Farley  v.  Bryant,  32  Me.  483, 
the  court  said:  "When  it  is  alleged  that 
certain  words,  letters,  or  figures  have  been 
inserted  or  (Knitted  hj  mistake^  the  proof 
should  establish  the  facts  alleged.  If  there 
be  a  £ailure  to  do  this,  and  tiie  testimony 
shows  tiiat  by  a  le^ptl  constructitm  the  deed 
may  operate  contrary  to  the  expectations 
of  the  grantor,  and  convey  land  which  he 
did  not  intend  to  convey,  a  court  of  equity 
would  not  be  authorized  to  reform  the  deed ; 
for  conveyances  are  not  to  be  reformed,  and 
made  to  read  in  such  manner  as  may  beet 
carry  into  effect  the  intentiims  of  the  par- 
ties as  ascertained  from  part^  testimtKiy, 
when  there  u  no  sattsfactcoy  proof  that 
Uiey  did  not  use  the  language  which  thegr 
intended  to  use."  In  the  case  of  HcAninoh 
V.  Laughlin,  13  I'a.  371,  the  faclH  were 
within  the  knowledge  of  both  parties,  and 
tlie  mistake  was  in  the  judgniuiiL  they 
formed  of  the  legal  effect  of  them,  hut  the 
co'Jrt  held  that  such  a  mistake  wan  not  a 
ground  of  relief.  In  the  cose  of  Oiler  v. 
Oord,  23  Ind.  212,  this  language  is  used: 
"It  la  not  proved  that  the  language  or  im- 
port of  the  note  was  not  well  understood, 
or  that  either  was  different  from  what  waa 
intended  by  the  parties  when  it  was  writ- 
ten and  signed.  The  testimony  of  Gard 
fails  to  show  that  there  was  anything  omit- 
ted in  the  wiitings  of  the  ir>th  of  August 
and  the  10th  of  October,  1857,  which  was, 
at  the  time  of  their  execution,  intended  to 
be  inserted.  Gard  uiiderstood  the  language 
and  import  of  the  papers,  but  he  did  not 
understand  their  legal  effect.  This  was  a 
mistake  of  law,  unattended  by  such  circum- 
■tancea  as  would  entitle  him  to  relief  in 
equity.  A  mistake  or  ignorance  of  the  law 
forma  no  ground  of  relief  from  contracts 
fairly  entered  into,  with  full  knowledge  of 
the  facta,  under  circumstances  raising  no 
presumption  of  fraud,  impoHition,  or  undue 
advantage  taken."  In  the  case  of  Davit  v. 
Engkind,  141  Ma^^s.  587,  0  K.  E.  731,  the 
note  was,  in  form,  "I  promise,"  etc.,  and 
was  signed  as  follows:  "W.  H.  Enfi^land, 
Prea.  &  Trees.  <rf  Chelsea  Iron-Foundry  Co." 
The  defendant  offered  evidence  to  show  that 
the  consideration  of  the  note  was  the  sale 
of  a  bill  of  goods  which  was  delivered  to 
the  company,  and  that  at  the  time  and  aft- 
er the  note  was  given  it  waa  understood,  in- 
tended, and  agrwd  by  both  parties  that  the 
note  was  the  note  of  the  company.  The 
court  admitted  the  evidence  over  objection 
thereto^  In  the  opinion  rendered,  it  was 
said:  "The  learned  justice  wlio  presided 
in  the  superior  court  rightly  ruled  that  the 
note  sued  on  in  the  note  of  the  defendant, 
and  not  of  the  Chelsea  Iron-Foundrj*  C^oin- 
pany.  Tucker  Mfg.  Co.  v.  Fairbanks.  98 
Mass.  101.  But  it  was  erroneous  to  admit 
oral  tentimony  to  show  that  at  the  time  the 
note  was  given  and  afterwards  it  was  un- 
derstood and  agreed  by  the  parties  that  the 
note  was  the  note  of  the  Chel!*c.a  Iron-Foun- 
dry CMnpany."    In  the  case  just  cited.  In 
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l^al  effect,  tbe  note  was  the  note  of  W.  H. 
England,  and  not  that  of  the  company.  In 
the  case  at  bar  tbe  legal  effect  of  the  note 
in  question  was,  as  hereinbefore  sho>wn,  the 
note  of  the  guardian.  In  the  case  of  Con- 
nor V.  CUwk,  12  Cal.  171,  73  Am.  Dee.  629, 
the  court  said:  "Story,  Promissorf  Notes, 
S  63,  says:  'As  to  trustees,  guardians,  ez- 
eentors,  and  administrators,  and  other  per- 
sons acting  en  autre  droit,  they  are  by  law 
generally  held  personally  liable  on  promis- 
sory notes,  because  they  have  no  authority 
to  hind,  ex  directo,  the  persons  for  whom 
or  for  wliose  benefit  or  for  whose  estate  they 
act;  and,  hmce,  to  give  any  validity  to  tbe 
note,  they  must  be  deemed  personally  bound 
as  makers.  It  is  true  that  Uiey  may  ex- 
empt themselves  from  personal  responsibility 
by  using  clear  and  explicit  words  to  show 
that  intention,  but  in  the  absence  of  such 
words  the  law  will  hold  them  bound.  Thus, 
if  an  executor  or  administrator  should  make 
or  indorse  a  note  in  his  own  name,  adding 
thereto  the  words  "as  executor"  or  "as  ad- 
tninietrator,"  he  would  be  personally  reapon- 
Bible  thereon.  If  be  means  to  limit  his  re- 
sponsibility, he  should  confine  his  stipu- 
lation to  pay  out  of  the  estate.'  Story, 
Agency,  176,  asserts  the  same  doctrine.  The 
question  here  is  not,  as  the  counsel  for  the 
appellant  has  ingeniously  suggested,  wheth- 
er a  principal  can  be  bound  on  an  unsealed 
contrnct  where  the  writing  intimates  and 
notifies  by  general  words  the  fact  of  agency, 
and  parol  evidence  explanatory  (rf  the  fact 
intimated  is  given.  But  here  there  is  no 
doubt  that  the  person  signing  as  trustee 
was  bound,  but  he  wishes  to  prove  that  he 
was  hound  only  in  a  certain  way;  that  is, 
to  pay  out  of  a  particular  fund.  It  is  not 
pretended  that  anyone  else  was  hound  by 
this  contract.  No  authority  is  shown  in 
Clark  to  bind  the  heneftciariea  in  this  trust 
this  note.  In  form  and  legal  effect  the 
note  hinds  him  to  pay  this  amount;  but  he 
wishes  to  add  to  this  note  another  term, 
namely,  that  he  was  only  to  pay  it  out  of 
a  certain  fund,  and  this,  he  wishes  to  prove, 
was  a  contemporaneous  parol  agreement. 
But  the  rule  is  that  the  written  contract 
is  considered  the  definitive  agre^nent  of  the 
parties,  and  parol  conversations  and  under- 
standings are  all  merged  in  it.  It  is  the 
only  authentic  evidence  of  the  understand- 
ing of  the  parties." 

As  the  terms  of  the  note  in  question  were 
such  as  the  parties  intended  to  use,  and 
their  legal  effect  was  to  hind  the  guardian 
personally,  the  parol  evidence  showing  a 
different  understanding  was  inadmissible, 
and  the  objection  of  the  plaintiff  thereto 
should  have  been  sustained.  The  order  of 
the  probate  court,  being  made  without  au- 
thority of  the  statute,  is  void,  and  does  not, 
therefore,  shield  the  guardian  from  personal 
liability.  McCalley  v.  Wilhum,  77  Ala, 
.')49;  Whiieside  v.  Jennings,  19  Ala.  784, 
788:  Hudson  v.  Helmea,  23  Ala.  589;  Beat 
V.  IJarmon,  39  Mo.  436-439 ;  Woemer, 
<^nnrdianRhip,  200,  219.  It  is  elementary 
that  a  judgment  or  order  of  a  court  made 
without  authority  is  void,  and  confers  no 
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rights  on,  and  affords  no  protection  to,  per- 
sons acting  in  pursuance  thereof.  In  the 
case  of  McCalley  v.  Wilbum,  77  Ala.  54&, 
the  court  said :  "If  his  petition  to  the  pro- 
bate court  had  contained  all  the  requisite 
Jurisdictional  allegations,  and  the  order  of 
the  court  based  on  the  petiU<m  had  been 
otherwise  regular,  it  is  very  clear  that  the 
obligation  given  by  the  administrator  would 
have  been  binding  on  him  only  in  his  rep- 
resentative capacity,  and  he  would  not  have 
been  in  any  wise  perscHially  liable.  Such  is 
the  express  declaration  of  the  statute.  But 
this  is  the  case  only  where  the  proceedings 
<rf  the  court  are  valid,  so  as  to  confer  upon 
the  administratOT  tbe  legal  authority  to 
bind  the  estate  hy  the  execution  of  *BiKfa 
note,  bond,  or  bill.*  Code  1876,  S  2432.  It 
is  obvious  that  an  administrator  caniiM 
shield  himself  from  personal  liability,  by 
refuge  under  an  order  which  is  absolutely 
void.  The  rule  of  law  which  governs  bU 
liability  is  analogous  to  that  governing 
trustees  and  agents  in  general.  Where  be 
undertakes  to  bind  the  estate,  and  fails  to 
do  BO  for  want  of  auth<H:ity,  he  binds  him- 
self persramlly,  and  may  be  sued  upon  Ma 
contract  individually.  Whiteside  v.  Jen- 
ninga,  19  Ala.  7S4.  And  in  such  cases  it 
avails  him  nothing  that  he  intended  only 
to  bind  himself  in  his  r^reeeutative  ca- 
pacity." 

It  appears  that  McGurrin  vraa  made  payee 
of  the  note  only  as  an  accommodation  to 
the  attorneys  beneficially  intereAtad.  How 
this  could  accommodate  than,  or  what  in- 
duced them  to  resort  to  this  indirect 
method,  was  not  inquired  into.  It  does  ap- 
pear, however,  frwn  the  face  of  the  note, 
that  two  of  the  beneficiaries  signed  lit 
same  as  guardians  of  their  rCBpective  wards, 
who,  it  is  claimed,  it  was  intended  ehotdd 
be  bound  by  the  note  so  signed.  It  tin 
appears  that  McGurrin  had  no  persooal  in- 
terest in  the  matter  whatever,  that  he  took 
no  part  in  Uie  negotiations,  that  the  note 
at  its  execution  was  delivered  to  the  bene- 
ficiaries, and  that  previous  to  the  time  Mc- 
Gurrin purchased  the  same,  on  December 
5,  1893,  it  had  not  been  in  his  posse^Moa 
Nor  does  it  appear  that  he  was  present  at 
the  execution  of  the  note,  or  that  he  was  ad- 
viesd  that  it  was  not  intended  to  bind  the 
guardian  personally  by  the  note.  He  de- 
fendant stated  in  his  testimony  that  he  re- 
membered distinctly  that  he,  Critchlow.and 
Varian  were  present  at  the  execution  of  the 
note,  and,  to  the  hest  of  his  recollection. 
McOurrin  was  there  also.  On  cross-exam- 
ination he  said:  "I  am  not  certain  about 
HcOurrin  being  present  when  I  executed 
the  note  and  mor^ge.  Am  certain  as  to 
the  others."  McOurrin,  being  placed  on  the 
witness  stand  by  the  defendants,  testified, 
in  substance,  that  he  bought  tbe  note  from 
Mr.  Varian  for  a  valuable  consideration: 
that  neither  at  ntn*  prior  to  the  time  he  pur- 
chased the  same  was  anything  said  abont 
his  not  looking  to  Hurd;  that  there  wm 
no  understanding,  express  or  implied,  that  be 
should  not  be  liable  on  the  note;  that  noth- 
ing was  said  about  it  at  all;  that  at  tbt 
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time  he  saw  the  note  and  mortgage,  and  the 
maimer  in  which  it  was  signed,  tie  took  it 
for  gi-anted  that  when  they  signed  thdr 
names  in  that  way  they  had  the  authority ; 
tliat  he  did  not  suppose  Hiird  waa  binding 
himself  personally  on  the  note,  and  under- 
i^tood  that  what  he  was  getting  was  the  note 
<if  John  Blazzard,  by  Joseph  H.  Hurd,  his 
guardian;  that  he  took  the  note  for  what 
it  was  worth,  and  expected  to  hold  Hurd 
if  he  had  no  authority  to  make  the  note,  ajid 
had  no  understanding  by  which  Hurd  was 
not  to  be  liable,  hut  supposed  he  had  au- 
thority to  sign  the  note.    It  does  not  ap- 
pear from  the  record  that  McGurrin  had 
an\-  knowledge  that  it  was  understood  by 
the  interest^  parties   that   the  guardian 
was  not  to  be  personally  bound.  Evidently 
McGurrin  supposed  that  the  legal  effect  of 
tlie  note  waft  to  bind  tJie  ward,  and  not  tlie 
guardian;  but  would  the  fact  that  he  was 
mistaken  in  this  deprive  him  of  the  rights 
of  an  innocent  holder  for  value,  and  prevent 
h'nn  from  enforcing  the  note  according  to 
its  Ipf^al  efVect?        would  not,  and,  this  be- 
ins  so,  the  plaintiff,  notwithstanding  he  be- 
came the  owner  of  the  note,  for  value,  after 
its  maturity,  is  not  deprived  of  such  right. 
As  parol  evidence  is  not  admissible  to  de- 
feat the  legal  effect  of  a  written  contract, 
the  terms  of  which  the  parties  intended  to 
use   if   the   beneficiaries  of  the  note  had 
brought  suit  to  recover  on  the  same,  such 
«vidence,  to  defeat  the  legal  effect  of  the 
same,  would  not  have  been  admissible  over 
their  objpction,  it  follows  that  such  evidence 
would  not  be  admissible,  over  objection  in 
a  suit  by  any  subsequent  owner  and  holder 
of  said  note  for  value.   The  attcAncys  have 
refreived  their  fee,  and  the  d^t  cMf  the  ward 
haH  been  paid;  and,  if  the  guardian  were 
not  pei-sonally  liable  on  the  note,  the  bender 
<]f  the  same  for  value  would  have  no  rem- 
edy, for  neither  can  he  hold  the  ward  or 
jguardian  on  implied  assumpsit,  nor  do  we 
know  of  any  other  available  remedy.  The 
guardian,  however,  has  a  reonedy.  Under 
the  provision   of   the  statute,  he  has  the 
ri^bt  to  credit  himself  in  his  accounts  with 
any  sum  Intimately  expended  or  advanced 
In  the  dischar^  of  Ms  duties,  and  to  have 
the  same  satisfied  out  of  the  ward's  estate. 

Tt  )B  Alleged  in  the  answer  that  the  said 
•Tn  mes  Blazzard  and  Mariam  Blazzard 
Rto<?rs.  two  of  the  makers  of  said  note,  by 
separate  deeds  conveyed  to  the  plaintiff  cer- 
tain real  estate,  and  that  there  was  deduct- 
ed from  the  consideration  of  said  deeds  a 
Hiim  equal  to  one  half  of  the  amount  of  said 
nntp.,  and  whicb  was  retained  by  plaintiff, 
who  in  consideration  of  such  retention 
agreed  to  indemnify  and  save  harmless  the 
•laid  .Tames  Blazzard  and  Mariam  Blazzard 
Steers  against  and  from  all  liability  upon 
uid  note  and  the  mortgage  given  to  secure 
:;he  same.  The  evidence  shows  that  a  por- 
i^ion  of  the  couHideration  of  said  deeds  wag 
M>  retained,  but  the  exact  amount  is  not 
jihown.  Whenever  the  plaintiff  became  the 
>\vn<>r  of  said  note,  whatever  amounts  were 
in  deducted  and  retained  should,  as  to  him, 
>e  r^arded  and  treated  as  payments  on  the 
>4  I^.  R.  A. 


note,  and  the  guardian  is  only  liable  for 
the  balance.  It  further  appears  frcnn  the 
testimony  of  E.  B.  Critcblov,  before  quoted, 
that  the  guardian  was  appmnted  at  the  re- 
quest of  the  attorn^s  to  whom  the  fee  was 
due,  a^d  that  "as  to  the  execution  of  the 
note  he  was  acting  in  [their]  interest  en- 
tirely. It  was  for  [their]  accommodation." 
In  view  of  such  action,  and  the  other  facts 
disclosed  in  the  case,  in  connection  with  the 
lack  of  general  autJiority  of  the  guardian 
in  the  premises,  the  parties  to  the  transac- 
tion, aa  against  the  holder  of  the  note,  who 
paid  a  viuuable  and  good  consideration  for 
the  same,  should  not  have  been  allowed  to 
say  that  they  intended  to  bind  the  ward 
only. 

/(  i»  ordered  that  the  judgment  be  re- 
versed, at  respondents'  costs,  with  direc- 
tions to  the  lower  court  to  grant  mm 
trial. 

Bartch,  J.,  concurs. 

Miner,  Ch,  J.,  dissenting: 
I  do  not  concur  in  the  opinion  of  my 
learned  associate,  Mr.  Justice  Baskin. 
While  it  is  true  that  ordinarily  a  guardian 
who  makes  a  contract  as  such  binds  himself, 
agd  not  his  ward,  yet  there  are  exc^ions 
to  the  rule  that  are  quite  as  well  settled 
'  as  the  rule  itself.  The  guardian  is  held  re- 
I  sponsible  where  he  has  bought  or  contracted 
I  for  the  benefit  of  his  ward,  and  the  law  im- 
I  plies  an  agreement  on  his  part  to  pay,  or 
,  where  there  was  a  written  contract,  entered 
I  into  with  apt  words,  to  bind  him  personally. 
I  Hut  the  promise  under  consideration  was 
made  in  Uie  name  of  the  principal,  and  as 
his  contract,  and  not  as  the  individual  con- 
tract of  Hurd.  The  makers  and  the  payee 
understood,  executed,  and  accepted  the  note 
as  the  note  of  the  principal,  and  did  not  un- 
derstand that  llurd  was  to  be  individually 
and  personally  bound  as  guardian.  There 
are  no  apt  words  in  the  instrument  that  can 
be  construed  into  a  personal  contract  bind- 
ing the  guardian.  The  rule  of  law  is  well 
settled  that  an  agent  or  trustee  cannot  be 
held  upon  a  ctmtract  he  assumes  to  ececute 
for  another  unless  there  are  apt  words  of 
personal  obligation  on  the  part  of  such  agent 
or  trustee  written  in  the  contract.  In  the 
present  case  the  note  did  not  contain  a 
personal  promise  of  the  guardian  to  pay. 
It  was  not  executed  by  Hurd  as  guardian, 
but  by  John  Blazzard  himself,  by  Hurd  as 
general  guardian.  It  was  the  note  of  John 
blazzard,  by  his  guardian,  and  not  the  note 
of  the  guardian.  The  note  fails  to  bind  the 
ward  because  of  want  of  authority  on  the 
part  of  the  guardian  to  execute  it,  and  it 
also  fails  to  bind  the  guardian  because  it 
does  not  contain  apt  words  making  it  a 
personal  obligation,  and  because  the  payee, 
with  knowledge  of  the  facts,  relied  upon  the 
power  of  the  ^ardian  to  make  a  binding 
contract  for  his  ward;  and  therefore  the 
mistake  is  one  of  law.  While  there  is  a 
conflict  in  the  authorities  on  this  subject, 
yet  the  (reneral  rule  is  as  above  stated.  As 
to  the  first  proposition,  Mechem,  A^/mey, 
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f  560,  says:  "Where  the  prcnniae  U  nutde 
in  the  name  of  the  principal,  and  aa  hia 
contract,  the  better  opinion  is  that  the 
agent  cannot  be  held  liable  upon  it,  but  only 
ior  the  deceit  or  breach  of  warranty,  even 
in  the  case  of  a  written  contract,  where  the 
aasumed  relation  oi  agency  appeu-s  upon 
the  face  of  it.  .  .  .  The  rule  sMnetimes 
asBerted,  that  whereTwr  the  agent  fails  to 
create  a  right  of  action  against  his  princi* 

Cal  upon  the  contract  be  makes  himself  lia- 
le  thereon,  cannot,  therefore,  be  sustained 
as  a  general  rule.  The  agent  is  aalj  liable 
on  the  contract  in  those  cases  in  which  he 
has  used  apt  words  to  bind  himself,  or  has 
expressly  pledged  his  personal  respcmsibil- 
itff  or  in  which  the  credit  was  given  to  him 
penonally."  HaU  v.  Crandall,  20  Gal.  007, 
89  Am.  Dec  64;  LaTider  v.  Castro,  43  Cal. 
497;  Joktuan  t.  Smith,  21  Conn.  627; 
Me<^em,  Agenqr,  {  6S0.  In  a  note  to  the 
latter  citation  many  cases  are  reported  sua* 
taining  the  principle  announced.  As  to  the 
latter  proposition  above,  see  1  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  1127;  Michael  v.  Jones, 
84  Ha  S78;  Wegtem  Cement  Co.  T.  •Toum, 
8  liou  App.  37S;  Awmphrsy  t.  Jonea,  71 


Mo.  02;  Taylor  v.  Shelton,  30  Conn.  122; 
Ogden  v.  Raymond,  22  Ctxin.  379,  68  Am. 
Dec.  426;  Mechem,  Agency,  $  546. 

I  am  also  of  the  opinion  Uiat  evidence 
was  admissible  to  show  the  knowledge  of 
the  parties  that  the  note  was  intended  u 
the  obUgaUtm  of  the  principal,  and  not  of 
the  agent,  and  Uiat  it  was  givea  and  ac- 
cepted as  such.  There  is  some  cMiflict  of 
authority  on  this  subject,  but  the  weight 
thereof  sustains  the  doctrine  stated.  The 
subject  is  fully  discussed  in  Mechem, 
Agency,  fi  441,  where  the  authorities  are 
CMlected,  and  the  author  therein  states  that 
the  weight  of  authority  sustains  the  d<l^ 
trine  announced.  See  also  1  Randolpli, 
Com.  Paper,  {  147.  The  coses  of  MeteaU  t. 
WilUama,  104  U.  S.  93,  26  L.  ed.  666,  and 
Meohamo^  Bank  t.  Bank  of  Colwrnfrio.  » 
Wheat.  326,  S  L.  ed.  100,  also  sustain  tb« 
same  doctrine.  See  also  Kean  v.  Davie.  21 
N.  J.  L.  683,  47  Am.  Dec.  182;  2  Notes  ob 
U.  S.  Reports,  p.  34;  and  Mechem,  Agencr, 
8  288. 

In  my  opinion  the  judjnnent  of  the  dis- 
trict court  should  be  antmed. 


IOWA  SUVBEBfE  COUBT. 


Orin  BURGESS 

V. 

81HS  DRUG  COMPANY  et  aL,  Appts. 

(  Iowa  ) 

1.  A  dramrlet  le  not  relieved  froH  Ite- 
.  blllty  for  Inlarles  ceased  by  a  prescrip- 
tion ne^llffestl7  put  up,  bj  the  tact  that  the 
negllfwnce  was  that  of  a  Filtered  pbarma- 
cist  employed  by  bin,  wblcb  class  alone  Is  al- 
lowed by  sututa  to  fill  prescriptions. 

&  AaswerlBK  queiitlona  on  oroes-ex- 
amlnatloii  aa  to  m  matter  ot  prtTtleve 
between  physician  and  patient  will  not  waive 
the  patlent*a  rlffbt  to  object  on  the  ground  ot 
privilege  to  the  pbyticlan'a  aoawerliig  qaes- 
tlons  as  to  commnnlcatlons  made  to  bim  by 
the  patient 

B.  A  waiver  of  tbe  patient**  privlleice 
M  to  commvnleatlosa  made  to  bis  ptayal- 
daa  must  be  confined  to  the  trial  In  which  It 
Is  made,  and  cannot  avail  to  make  the  testi- 
mony of  the  physician  competent  at  a  anbse- 
gnent  trial. 

(Hay  27.  1901.) 

APPEAL  defendants  from  a  judgment 
of  the  District  Court  for  Polk  County 
In  favor  of  plaintiff  in  an  action  to  recover 
damages  for  injuries  alleged  to  have  been 
caused  by  a  physician's  prescription  errone- 
ously put  up  by  defendants.  Affirmed. 

Statement  by  MoClaiu,  J.: 

The  defendants,  W.  D.  Sims  and  George 

NoT>. — For  otber  cases  In  tbis  series  as  to 
nsllgence  In  sale  of  drug,  see  note  to  Craft  r. 
Parker,  W.  &  Co.  (Mich.)  21  L.  R.  A.  139; 
Meyer  v.  King  (Miss.)  '35  L.  R.  A.  474;  and 
Wise  V.  Morgan  (Tenn.)  44  L.  R.  A.  548. 

As  to  waiver  of  privilege  as  to  conHdentlal 
eoramnnlcatloDS  to  phyBlclan.  see  McConnell  v. 
Om^  (towa)  8  L.  R.  A.  778,  and  Mellor  v.  ICIa- 
■enrl  P.  R.  Co.  (Uo.J  10  L.  B.  A.  86. 
ML.  R.  A. 


C.  Sims,  are  sued,  as  partners  doing  bnri- 
ness  under  the  firm  name  of  the  Sims  Drug 
Company,  to  recover  damages  for  injurv  al- 
leged to  have  resulted  to  plaintiff  from  the 
negligence  of  defendants  in  putting  up  a 
prescription  of  medicine  to  be  naad  in  plain- 
tiff's eye,  the  use  of  whieh  reanlted  in  injury 
to  the  ^e  and  loss  thereof.  Defendants  de- 
ny the  negligence  alleged,  and  aver  that  ihe 
prescription  complained  of  was  filled  tn-  a 
skilled,  competent,  and  duly  re^st«eil 
pharmacist  in  their  employ.  Verdict  and 
judgment  for  plaintiff  for  $900.  Defeod- 
ants  appeal. 

Messrs.  Spwrrle*  *  SCwnreU*  for  appel- 
lants : 

A  witness  may  be  asked  on  cross-examiDt- 
tion  any  question  tending  to  show  bias. 

Dradner,  Ev.  2d  ed.  p.  32. 

The  crosa-naminer  has  a  ri^t  to  ask. 
and  require  an  answer  to.  any  quertitm  ood- 
ceming  the  situation  of  tiie  witness  with  re- 
spect to  the  parties  and  to  the  subject  of 
litigation. 

Revnolds.  Ev.  p.  134;  Starkie,  Er.  p.  IK: 
1  Greenl.  Ev.  8  446;  Taylor,  Er.  S  1235:  ^ 
Wharton,  Ev.  f  fi4S. 

Where  a  party  himself  testifies  aa  to  a 
consultation  with  a  physician,  and  pretends 
to  give  the  circumstances  of  the  privileged 
interview,  the  opposite  party  is  not  preclud- 
ed from  assailing  such  evidence  by  the  In- 
timony  of  such  physician. 

Marx  V.  Manhattan  R.  Go.  66  Hon. 
10  N.  Y.  Rupp.  169;  Treanor  v.  Manliatten 
It.  Co.  28  Abh.  N.  C.  47,  16  N.  Y.  Supp.  536; 
Bradner.  Ev.  p.  100;  Hunt  v.  BlaekUn. 
128  U.  S.  469.  32  L.  ed.  490,  9  Sup.  Ct  R«>- 
126. 

If  the  defendants'  regiftered  phannnrt 
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fiJied  the  prescription  in  controversy,  it  le 
ap^'itrent  tliBt  the  defendants,  who  were  not 
roistered  pharmacists,  could  have  in  no 
■unner  known  or  avoided,  even  bv  the  high- 
tit  decree  of  care,  the  improp^  flUiiig  of  the 
prescnption. 

When  the  proprietor  of  a  pharmacy  em- 
p:<K3  such  a  person  as  his  pharmacist  aa  the 
liv  declares  competent,  and  furnishes  a 
suitable  place  and  necessary  ingredients,  he 
U')  done  all  that  reason  or  the  law  requires 

him  for  tite  safety  of  the  puUie. 

l/Sine  V.  CMcaffo,  B.AQ.R.  Co.  109  lowa, 
!«0,  70  W.  630,  80  N.  W.  315;  Eigmy  v. 
Union  P.  K.  Co.  93  lowa,  538,  27  R.  A. 
m.  61  N.  W.  1060;  Firat  Vat.  Bank  v. 
Grrman  Bav.  Bank,  107  lowa,  MS,  44  L.  R. 
A.  133.  78  N.  W.  105. 

Utsart.  Venf»m  Oi  Ford  and  Oa»  * 
Parker*  for  appellee; 

Statonenta  by  the  persm  injured  as  to  the 
nu<e  of  the  injory,  made  to  the  physician 
called  to  treat  nim,  are  privileged. 

Haymmd  v.  Burlington,  O.  R.  AV.  R.  Oo. 
«5  lo'wa,  152,  21  N.  W.  49S. 

Bi^closare  in  one  case  of  privileged  com- 
nonieations  without  objection  does  not  de- 
teu  die  ri^t  to  iniist  ap(m  the  privilege  in 
a  anhpeqnent  trial. 

Briei'mmeigter  v.  Supreme  Lodge,  K.  of 
P.  SI  Mich.  625.  45  N.  W.  977;  McKinney 
T.  Grand  Street,  P.  P.  d  F.  R.  Co.  104  N. 
V.  352.  10  N.  E.  544;  Orattan  v.  Metropoli- 
tan L.  In».  Oa  92  N.  Y.  274,  44  Am.  Rep. 

MeConnell  v.  Osage,  80  Iowa,  293,  S 
L  S.  A.  77H.  46  N.  W.  560. 

The  oliject  of  the  statute  is  not  to  pro- 
hiMt  the  makini;  of  these  communications 
public,  but  is  rather  to  exclude  evidence. 

Barter  v.  Kvhn,  88  Iowa,  392;  Mellor  v. 
3lis*ouH  P.  R.  Go.  (Mo.)  14  8.  W.  768;  18 
Anj.  t  Ene.  "Eac.  Law,  p.  131;  Edinffton  V. 
.f  no      Int.  Co.  77  N.  Y.  604. 

MeClalBt  3^  delivered  the  opinion  of 
the  court : 

1.  Appellants  contend  that,  having  em- 
ployed a  skilful,  r«|;istered  pharmacist,  they 
an  not  liable  for  hu  n^ligence,  if  any  there 
was.  in  Ailing  the  prescription,  and  cite  as 
illustrations  cases  ui  which  it  has  been  held 
that  a  railroad  company  contracting  with 
an  inuplt^yee  to  furnish  surgical  aid  and  at- 
teodance  in  case  of  an  accident  was  not  lia- 
ble lor  the  negligent  acts  of  the  surgeon 
thus  selected  and  furnished,  if  due  care  and 
dilisPDce  were  used  in  the  selection  (Maine 
r.  rhicaffo,  B.  d  Q.  R.  Co. -109  Iowa,  260, 
70  X.  W.  630,  80  N.  W.  315),  and  that  a  bank 
to  M-hich  a  draft  is  sent  for  collection  is  not 
liable  for  the  negligence  of  the  notary  pub- 
lit-  to  whom  the  draft  is  delivered  for  pro- 
t«tt  (Firat  Hat.  Bank  v.  German  Bank,  107 
r'v.va.  543,  44  L.  R.  A.  133,  78  N.  W.  195). 
Thi^  canes,  we  think,  are  not  analogous.  It 
wax  the  duty  of  the  railroad  cwnpany  by  ez- 
Tms  contract  is  the  one  case,  and  the  duty 
of  the  bank  by  implied  contract  in  the  other 
case,  to  secure  for  the  other  party  profes- 
sional  services,  which  neither  the  railroad 
'?oinpany,  in  the  one  case,  nor  the  bank,  in 
the  <Aher.  held  iteelf  oat  as  compet^t  to 
>1L.  R.  A. 


perform.  The  railroad  company  did  not 
pretend  to  be  a  surgeon,  nor  the  bank  to  be 
•A  notary.  But  these  defendants  did  pretend 
to  be  druggists,  and  held  themselves  out  as 
able  and  willing  to  fill  prescriptions. 
Whether  th^  performed  the  services  indi- 
vidually  or  by  the  aid  of  an  employee  was 
immato-ial.  The  master  who  undertakes  to 
perform  a  service  is  liable  for  the  negligence 
of  his  servant  in  performing  the  service  un- 
dertaken. This  proposititm  is  too  elemoi- 
tan.to  require  the  dtatioB  of  authorities. 
It  Is  tme  that  the  legislatore  has  provided, 
as  a  police  rqfulation  for  the  protection  of 
the  public,  that  no  one  who  is  not  a  r^iis- 
tered  pharmacist  shall  fill  prescriptions; 
but  when  the  defendants  undertook,  as  a 
part  of  their  regular  business,  that  the  pre- 
scription shoulabe  filled,  it  was  wholly  im- 
material to  the  customer,  so  far  as  defend- 
ants' liability  was  concerned,  whether  the 
prescription  was  filled  by  one  of  the  defend- 
ants or  by  an  employee.  If  cCub&in  t.  Batt- 
ing$,  27  La.  Ann.  713.  In  Martin  v.  Tern- 
perley,  4  Q.  6.  298,  it  was  held  that  defend- 
ant was  liable  tor  injury  done  by  barges 
belonging  to  him  navigated  by  persons  speci- 
fied statute  as  quanfled  for  such  purpose, 
and  selected  1^  defendant.  The  court  held 
that  the  statutory  limitation  of  defendant's 

f power  of  choice  did  not  deprive  the  party 
□jured  of  a  remedy  against  him.  The 
case  is  analogous  to  Uiis,  and  the  decision 
seems  to  be  perfectly  reasonable.  We  think 
in  this  case  defendant  was  not  relieved  of 
his  'responsibility  as  employer  the  fact 
that  he  was  required  by  statute  to  enq»l<^ 
a  registered  pharmacist. 

2.  Plaintiff  claimed  that  hts  eye  was  in- 
jured by  lime  falling  into  it  while  he  waa 
at  work  at  his  trade  as  a  plasterer,  and  that 
the  application  to  it  of  a  preparation  se- 
cured from  defendants  on  a  prescription  so 
aggravated  the  injury  that  its  removal  was 
nepcHsary.  When  Dr.  Amos,  the  specialist 
who  performed  the  operation,  was  put  on 
the  stand  by  defendants  as  a  witness,  and 
anked  to  ntkte  what  waa  ssid  to  him  by 
plaintiff  with  reference  to  the  cause  of  the 
injury  to  the  eye,  his  testimony  was  excluded 
bv  the  court  on  the  ground  that  such  com- 
munication to  him  was  privileged,  unrler 
tlie  following  provtslon  of  the  Code:  "Sec. 
4)108.  Ko  practicing  attorney.  ooiinKclor, 
physician,  or  surgeon  .  .  .  shall  he  al- 
lowed,  in  giving  testimony,  to  disclose  any 
confidential  communication  properly  in- 
tnisted  to  him  in  his  professional  caoacity, 
and  necessary  and  proper  to  entible  him  to 
discharge  tho  functions  of  his  office  accord- 
ing to  the  usual  course  of  practice.  .  .  . 
Such  prohibition  shall  not  apply  to  cases 
where  the  party  in  whose  favor  the  same  is 
made  wairas  the  rights  eonferred."  The 
contention  of  appellants  Is  that  plaintiff 
bad  waived  his  privilege  with  reference  to 
communications  made  to  Dr.  Amos — First, 
by  testifying  with  reference  to  the  same  mat- 
ter on  the  same  trial;  second,  by  testifying 
US  to  the  same  matt^  at  a  former  trial  of 
thi!4  cfise;  third,  by  calling  Dr.  Amos  to 
testify  as  a  witness  with  reference  to  Uie 
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same  matter  on  a  former  trial  of  this  case. 
Evidence  of  the  testimony  of  pleintifT  and 
of  Dr.  Amos  on  the  former  trial  was  intro- 
durt^d  to  show  such  waiver.  With  rcfer- 
eni-e  to  the  testimony  of  plaintiff  on  this 
trial,  it  is  ur^od  by  appellee  that  the  matter 
ahout  which  i>r.  Amos  was  asked  to  testify' 
was  ftone  into  by  plaintiff  only  in  answer 
to  questions  on  cross-examination,  and  it  is 
contended  that  this  did  not  constitute  a 
waiver,  while,  as  to  the  testimony  of  plain- 
tiff and  Dr.  Amos  on  the  former  trial,  It  is 
contended  that  nothing  done  on  one  ta-fal 
will  nniount  to  a  waiver  of  the  objection  to 
evidente  as  to  privileged  communications 
when  they  are  attempted  to  he  proved  on 
another  trial  of  the  same  case.  The  section 
of  the  Code  above  set  out  constitutes  a  par- 
tial statutory  declaration  of  a  rule  of  evi- 
dence which  was  reco^ized  at  common  law 
with  reference  to  privileged  communications 
to  attorn^s,  but  in  this  respect  it  is  only  a 
partial  declaration;  for,  with  reference  to 
attorneys,  as  well  as  physicians,  it  re- 
lates only  to  the  testiinoiqr  of  the  attorney 
or  physician,  whereas  the  common-law  rule 
of  evidence  relating  to  communications  to 
attorneys  is  broader,  and  excuses  the  client 
also  from  testifying  as  to  such  communica- 
tions. It  was  not  intended,  however,  1^ 
this  partial  statement  to  limit  the  common- 
law  rule  in  this  respect,  for  this  court  has 
held  that  the  client  is  still  entitled  to  claim 
the  exemption.  Barker  v.  Kuhn,  38  Iowa, 
392.  Further  than  this,  the  provision  of  the 
Code  ttctends  the  privilege  which  at  com- 
mon law  was  recogni7ed  in  regard  to  com- 
munications between  client  and  attorney  so 
as  to  cover  communications  between  the  pa- 
tient and  bis  physician;  and  we  have  no 
doubt  that  it  was  intended  to  extend  to 
these  communications  the  same  complete 
protection,  not  only  as  to  physicians,  but 
also  as  to  the  patient,  which  by  common  law 
was  recognized  In  ref^u^  to  orannmnicatitms 
between  client  and  attorney.  We  think 
that  there  is  no  question  but  that  the  pa- 
tient is  privileged  from  disclosing  communi- 
cations made  to  his  physician,  although  the 
statute  does  not  so  expressly  provide.  With 
this  construction  of  the  statute  in  mind, 
we  now  proceed  to  determine  whether  in  any 
of  the  three  ways  above  spedfled  the  plain- 
tiff in  this  case  had  waived  the  privilege 
of  insisting  that  Dr.  Amos  should  not  testi- 
fy in  regard  to  the  communications  'made 
to  him  in  his  professional  capacity.    It  is 

S roper  to  suggest  further  that  the  statute 
oes  not  specify  what  shall  constitute  a 
waiver,  leaving  that  to  be  determined  by 
the  general  rules  of  evidence,  which,  with- 
out statutory  authority,  had  previously 
been  reet^ized  aa  applicable  to  conununica- 
tions  between  client  and  attorn^.  It  is 
well  settled  that  the  client  or  patient  may 
waive  his  privilege,  not  merely  by  failing  to 
make  objection  to  the  evidence  of  the  attor- 
ney or  physician  when  offered,  but  also  by 
conduct  from  which  a  waiver  may  be  im- 
puted,— such  as  by  himself  testifying  as  to 
the  subject-matter  of  such  communications. 
People  V.  OalUigher,  70  Mich.  612,  42  N.  W. 
64  L.  B.  A. 


1003;  mate  v.  Tall,  43  Minn.  273,  45  N.  W. 
440;  Utmi  v.  Blackburn,  128  U.  S.  464,  32 
L.  od.  488,  0  Sup.  Ct.  Rep.  125;  McKiniK]t 
V.  Oiantl  Utixct,  V.  P.     F.  R.  Co.  104  X.  Y. 
352.  10  X.  E.  544.    But  the  testimony  of  the 
client  or  patient  as  to  the  communicatioa 
which  will  constitute  a  waiver  of  Uie  privi- 
lege so  as  to  adiiiit  the  attorn^  or  phy»- 
cian  to  testify  with  rcfercuiM:  thereto  must 
be  voluntarily  given;  for  the  privilege  it 
that  of  the  client  or  patient,  and  it  exists  in 
his  favor  until  in  some  way  abandoned.  Nd 
doubt,  under  this  privilege,  the  client  or  pa- 
tient may  refuse  to  answer  on  cross-exami- 
nation when  asked  with  reference  to  the 
privileged  communication.   Barker  t.  Ktihn, 
38  Iowa,  302;  Bigler  v.  BeyJier,  43  Ind. 
112;  Hementcay  v.  Smith,  28  Vt.  701;  State 
V.  White,  19  Kan.  446,  27  Am.  Kep.  137: 
Duitenhofer  v.  State,  34  Ohio  St.  01,  32  Am. 
Rep.  362.    But  we  are  not  willing  to  hole 
that  the  failure  to  insist  on  this  privilege 
makes  the  testimony  which  he  may  give  on 
cross-e:camination  voluntary,  in  such  sra?^ 
as  to  constitute  a  waiver  of  his  privile^ 
with  reference  to  the  conunnnieati(m  to  b» 
attorney  or  physician.    In  MeOonneU  Oa- 
age,  80  Iowa,  203,  8  L.  R.  A.  778,  45  N.  W. 
550,  this  court  said  that  even  the  Toluntarr 
act  of  the  plaintiff  in  that  case,  as  a  wit- 
ness, in  testifying  to  her  physical  health  at 
a  particular  time,  would  not  conatitute  a 
waiver  of  objection  to  testimony  by  her  phy- 
sician as  to  communicationa  made  1^  ho- 
to  him  at  tiiat  time  showing  that  die  was 
not  in  good  health,  and  that  the  mere  fact 
of  the  exclusion  of  the  physician's  testimony 
might  result  in  putting  the  condition  of  her 
health  at  the  time  referred  to  in  a  false  light 
before  the  jury  would  not  be  a  suffident 
reaaqp  for  implying  a  waiver.    And  it  wu 
further  said  (and  this  is  especially  perti- 
nent  to  our  present  inquiry)  that  it  wa> 
improper  to  aak  such  wibiess  on  erosMX- 
aminatfon  whether  she  was  willing  that  the 
physician  might  diseloee  any  communira- 
tions  which  she  had  made  to  him  with  refer- 
ence to  ber  health.    Accordingly  it  was  held 
that  the  propounding  of  such  a  question  to 
the  witness  over  the  objection  of  ber  attor- 
ney, and  to  which  bo'  answer  was.  'Vo." 
constituted  error  i  this  language  being  UMd: 
"The  statute  gives  the  prohimtion.    It  is  a 
legal  right,  and  a  party  should  no  more  be 
required  to  state  under  oath  that  he  did  not 
want  to  surrender  it,  than  any  other  Icfial 
right  he  possessed.    We  think  a  fair  trial  re- 
quires that  sucti  a  matter  should  not  even 
be  referred  to;  that  the  jury  should  not 
be    impressed   with   a   belief  that  there 
is  even  reluctance  to  giving  such  as&eni. 
The  subjeot-matter  of  sudi  a  waiver  has  no 
place  for  reference  in  the  taking  of  testi- 
mony, except  I17  the  party  permitted  to 
make  It.**   In  the  case  before  us  it  is  evi- 
dent that  any  objection  of  the  witness  oa 
cross-examination  to  testify  ^  to  the  com- 
munication might  well  have  been  prejudi- 
cial, and  therefore  that  the  answer  of  the 
witness  with  reference  thereto  cannot  be 
treated  as  a  waiver  of  the  privile^,  for  it 
is  essentially  not  voluntary.   If  counsel 
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uw  fit  OB  miM-examiiiatioii  to  inquire  into 
lUa  matter,  be  must  be  Iwund  by  the  u- 
tver,  and  eannot  afterwards  claim  tiiat  the 
Titn«^  by  answering  without  objection, 
voluntarily  waived  the  privilege.  As  to  the 
te:tiii;ony  at  the  former  trial,  it  seems  to  us 
that  the  waiver  resulting  therefrom  should 
be  confined  to  the  trial  in  which  the  waiver 
is  made.  Our  statute  relates  to  the  giving 
of  testimony,  not  to  the  publicatitm  in  gen- 
cnl  of  the  privileged  matwr,  and  it  seems 
to  us  clear  that  any  waiver  resulting  from 
Uie  ^%'ing  or  introduction  of  testimony  on  a 
trial  aboold  be  limited  to  that  trial.  Brie- 
^enmeiater  v.  Supreme  Lodge^  K.  of  P.  81 
llich.  .525,  45  N.  W.  977;  Orattan  v.  Metro- 
politan L.  /«.  Co.  82  N.  Y.  274,  287,  44  Am. 
R^.  372.  lu  a  later  New  York  case  a  differ- 
m  conduaion  was  reached  {McKintm  T. 
tfnwrf  Street,  P.  P.  A  F.  R.  Co.  104  N.  Y. 
352.  10  X.  E.  S44)  ;  but  we  do  not  agree  to 
the  reasoning  in  that  case,  which  would 
Item  to  lead  to  the  result  that,  if  the  privi- 
leeeil  communication  is  in  any  way  made 
public  by  the  patient,  the  privilege  is  waived 
f(H-  all  time,  whereas  we  understand  it  to 
be  well  settled  that  a  communication  to  a 
third  peraon  by  tbe  patient  or  elient  wilt 
■ot  be  a  waiver  of  tbe  right  to  Insist  on  the 
privily  wh«i  it  is  sou^t  to  have  the  dis- 
closure made  by  the  way  of  testimony  in 
opea  court.  Thus,  it  has  been  held  Uiat  a 
wiiver  of  the  privilege  as  to  one  witness, 
permitting  him  to  testify  as  to  the  priv- 
ileged matter,  will  not  be  a  waiver  of  oojec- 
UoD  to  the  testimony  of  another  witnem  as 
to  the  same  matter.  Slellor  v.  Mitaouri  P. 
K.  Co.  109  Ho.  459.  10  L.  R.  A.  30,  18  S.  W. 
m.  See  also  Dotton  r.  Albion,  57  Mich. 
57S.  24  N.  W.  788,  cited  in  UcGontuill  v. 
'A-isc  80  Iowa,  293,  301,  8  L.  R.  A*  778, 
45  X.  W.  650. 

3.  Many  othn  assignments  of  error  are 
made  and  argued,  some  of  them  relating  to 
the  sustaining  of  objections  to  faypotheUcal 
questions  propounded  to  witnesses  called  as 
experts,  and  others  to  instructions  given; 
but  a  discussion  of  these  assignments  would 
naduly  ertend  this  opinion,  without  sub- 
stantial benefit.  We  have  carefully  oonsid- 
ved  the  objections  made,  and  find  than  to 
be  without  moit. 

AjflnMtf. 


Jolin  OSBORNE.  Appt., 

B.  B.  VAN  DYKE. 

(  Iowa  ) 

wh«  W«t  a  korse  1b  vlolattoB  of 

Sots. — For  other  c«seii~in  this"  serlei~M '  to 
llahilltr  for  imroreseen  conseqneDcee  ot  act,  see 
Dojle  T.  Chicago,  St.  P.  ft  K.  C.  R.  Co.  (Iowa) 
4  L.  K.  A.  420 :  Selllck  v.  Lake  Shore  *  M.  B.  It. 
Co.  (Web.)  18  L.  R.  A.  154 :  JacksonTllle.  T.  ft 
K.  W.  R.  Co.  T.  Bpnlnsolar  Land.  Tranap.  ft  Mfg. 
Co.  (Fla.)  17  L.  R.  A.  S8  ■  New  OrtesDB  ft  N.  B. 
R.  Co.  r.  McRwen  ft  Harrar  (La.)  S8  L.  R.  A. 
Lllllbrldge  v.  HcCann  (HIcb.)  41  L.  R.  A. 
:  Salllvaa  f.  Dunham  (N.  T.)  47  L.  R.  A. 
T15:  and  aagbon  T.  Thompson  (Kan.)  ptut, 
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the  Btatiite  for  the  prevention  nt  t-rueltf  to 
animals  cannot  escape  llablllt;  fnr  nn  Injury 
caused  by  a  blow  fatllns  on  a  bye'cndor,  ou 
tbe  ground  that  be  used  reasonnblc  care  to 
arofd  tbe  accident,  which  was  cauned  by  the 
ebylDg  oC  the  horse  and  the  slipping  «C  bis 
own  foot,  and  tbut  sucb  result  of  his  acts  wait 
not  antlclpaied. 

(April  12,  1901.) 

APPEAL  by  nlaintiff  from  a  judgment  of 
the  District  Court  for  Lucas  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damaget^  for  personal  injuries  al- 
leged to  have  l>een  caused  defendant's 
negligence.  Reversed. 
The  facts  are  stated  in  the  opinion. 
MetKre.  D«xsam  9t  Bavthalomew*  for 
appellant: 

Defendant  in  violating  the  statute  i» 
liable  an  for  "culpable  negligence"  per  ee. 

Oouid  V.  Schermcr,  101  Iowa,  682,  70  N. 
W.  007;  Weat  v.  Ward,  77  Iowa,  323,  42  N. 
W.  300;  Liming  v.  Illinois  O.  R.  Co.  81 
Iowa,  240,  47  N.  W.  66;  Langhammer  v. 
Manoheiiter,  90  Iowa,  206,  68  N.  W.  688. 

The  fact  that  the  accident  was  so  unusual 
and  exfa-aordinary  that  it  could  not  reuon- 
sbl^  have  been  expected  to  happen  doM  not 
relieve  the  defendant. 

Doyle  V.  Chicago,  Bt.  P.  A  K.  O.  R.  Co. 
77  Iowa,  607,  4  L.  K  A.  420,  42  N.  W.  555; 
Wett  V.  Ward,  77  Iowa,  323,  42  N.  W.  309. 

The  intervening  cause,  to  relieve  tbe  de- 
fendant frtnn  llalulity,  mast  be  wholljr  inde- 
pendent of  the  original  cause  of  the  injury. 

10  Am.  ft  Eng.  fine.  Law,  p.  446;  Bishop, 
Noncontract  Law,  }  463;  Wharton,  Neg.  sS 
114.  115:  Kennedy  v.  Way,  Brightly  (Pa.) 
189;  4  Wait,  Act.  ft  Def.  p.  446;  Qoldey  v 
Pmn*yU>ania  R.  Co.  30  Pa.  242,  72  Am.  Dec. 
703. 

Where  there  is  danger,  peril,  or  risk  of  a 
particular  injury,  which  occurs,  it  is  the 
natural,  and  pn^ably  result  of  the  act. 

West  T.  Ward,  77  Iowa,  323,  42  N.  W. 
309 ;  Doyle  v.  Chicago,  8t.  P.  d  K.  C.  R.  Co. 
77  Iowa,  610,  4  L.  R.  A.  420,  42  N.  W.  565. 

Everyone  who  does  an  unlawful  or  wrong- 
ful act  is  liable  in  damages  to  anr  person 
injured  thereby,  who  is  not  himself  guilty 
of  contributon^  n^ligence. 

Correll  v.  BurUngton,  O.  R.  4  M.  River 
R.  Co.  38  lows,  120,  18  An|.  Rep.  22  -  Z>od.7c 
V.  Burlington,  C.  R.  S  M.  River  R.  Co.  34 
Tows.  276;  Messenger  v.  Pate,  42  Iowa,  443. 

Van  Dyke's  care,  or  want  of  care,  not  to 
bit  plaintiff,  will  not  affect  his  liability. 

Amick  V.  O'Hara,  0  Blackf.  258;  Center 
V.  Finney,  17  Barb.  94.  Affirmed  in  Selden's 
Notes,  44;  North  v.  Smith,  10  0.  B.  N.  S. 
572;  4  Wait.  Act.  ft  Def.  p.  666. 

Jfestri.  Sinart  *  Sturt  for  appellee. 

Wmteraum,  J.,  delivered  the  (pinion  of 

the  court: 

Plaintiff  was  in  the  employ  of  defendant. 
:ind,  atnonp;  other  duties,  had  the  care  of 
several  horsoa.  On  the  occasion  in  ques- 
tion, as  plaintiff  was  leading  into  a  shed 
with  a  halter  one  of  tbe  horses,  defendant 
stopped  him,  and  undertook  to  apply  a  wash. 
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to  a  galled  place  on  the  animare  neck.  The 
horse  was  nervous  and  reatlesB,  and  would 
not  stand,  so  a  twitch  was  put  on  him,  and 
plaintiff  held  this  with  the  baiter  while  the 
wash  wan  applied.  After  the  twitch  was  re- 
moved, defendant  noticed  another  bruised 
spot  on  the  animal'a  ^ouldo*,  and  he  at- 
tempted, without  replacing  the  twitch,  to 
wash  this.  The  horse  jumped  utde,  and 
struck  defendant,  throwing  upon  his 
clothes  the  medicine,  which  he  had  in  a  tin 
can  in  his  hand.  This  angered  defendant, 
who  seized  the  twitch,  the  handle  of  which 
was  a  heavy  stick  with  a  nail  in  tiie  end, 
and  htgBOt  violmtly  and  brutally  beating 
the  horse,  which  struggled  to  escape. 
Plaintiff  tried,  without  avail,  to  induce  de- 
fendant to  desist.  Finally,  a  blow  aimed 
missed  the  horse  because  of  a  slip  by  defend- 
ant, and  plaintiff  was  struck  in  the  face, 
breaking  the  bones  of  his  nose  and  other- 
wise injiuing  him.  There  was  no  evidence 
tending  to  show  that  the  blow  so  struck  was 
Intentional.  The  court  submitted  the  case 
to  the  jury  on  the  theory  of  defendant's  neg- 
ligence, instructing  them  that  defendant 
would  not  be  liable  tf  in  beating  the  horse 
he  exercised  reasonable  care  to  avoid  strik- 
ing plaintiff,  and  the  blow  which  inflicted 
the  injury  was  caused  by  an  accidmtal  slip 
for  which  defendant  was  not  to  blame;  and 
the  jury  was  further  told,  in  effect,  this 
would  be  so  even  if  defendant,  in  beating 
the  horse,  was  guilty  of  aa  nnlawfiit  act. 

We  think  the  instructions  omit  one  essen- 
tial fact,  via. :  Was  it  lu^igence  for  de- 
fendant to  strike  the  horse  in  the  manner 
he  did  and  under  the  circumstances  existing 
at  the  time?  If  it  was,  he  is  liable  for  the 
natural  and  probaUe  consequmces  of  his 
act,  even  though  the  precise  result  which 
followed  may  not  have  been  anticipated. 
Doyte  V.  Ohioago,  Bt.  P.  d  K.  C.  R.  Co.  77 
Iowa,  607-010.  4  L.  R.  A.  420,  42  N.  W.  65S. 
An  "accident"  may  be  defined  aa  an  event 
happening  unexpectedly  and  without  fault. 
Leame  t.  Bray,  3  East,  593.  Kow,  It  can- 
not be  naid  that  defendant  was  without  fault 
for  tiie  slif  of  the  foot,  whldi  he  urges  in 
excuse,  if  it  grew  ont  of  or  resulted  from 
his  negligent  act.  There  was  evidence  tend- 
ing to  show  that  defendant,  in  brutally  beat- 
ing the  horse  while  plaintiff  was  holding  it, 
did  so  for  no  other  purpose  than  to  vent  his 
rage  by  inflicting  physical  pain  on  the  ob- 
ject of  his  fury.  The  slip  of  the  foot  that 
caused  the  blow  to  go  amiss  cannot,  if  this 
state  of  facts  is  trn^  ba  said  to  have  been 
without  detoidanVs  fault.  He  eould  not  lea- 
Bonably  have  supposed  the  horse  would 
stand  quietly  and  receive  the  punishment 
administered.  If,  then,  he  was  ncf;ligent  in 
striking  the  animal  aa  he  did,  he  cannot  es- 
cape because  some  intervening  cause,  grow- 
ing out  of  his  wrong,  aided  in  producing 
the  result  of  which  complaint  is  made. 
Ooutd  V.  Behermer,  101  Iowa,  688,  70  N.  W. 
697. 

The  case  at  bar  ia  stronger  in  its  facta 
than  the  one  dted,  tar  here  there  is  evi- 
dence tending  to  show  the  claimed  inter- 
vening cause  was  brought  about  defend* 

M  L.  B.  A. 


ant's  wron^ul  act  But  if  it  can  be  said 
the  sixth  instruction  given  by  the  court 
submitted  to  the  jury  the  question  of  wheth- 
er defendant  was  n^lig^t  as  matter  <d 
fact  in  striking  the  horse,  though  we  must 
say  we  are  not  inclined  to  give  it  thmt  cob- 
strnction,  there  ia  still  auMier  pc^nt  to  bs 
considered. 

2.  In  the  ninth  paragraph  of  the  courts 
charge,  the  jury  were  told:  "It  is  not  ma* 
terial  or  necessary  for  you  to  find  whether 
or  not  the  act  of  defendant  in  whipping  or 
striking  the  horse  was  unlawful."  It  wa« 
claimed  on  behalf  of  appellant  that,  if  de- 
fendant was  engaged  in  the  doing  of  an  ua- 
lawful  act  which  resulted  in  injury  to  plaia- 
tiff,  such  conduct  would  be  n^llgence  as 
matter  of  law.  There  was  evidence  going 
to  show  that  defendant  was  guilty  of  a  vio- 
lation of  $  4969  of  the  Code,  which  impoMs 
a  penalty  for  cruelty  to  animals.  "The  gen- 
end  rule  of  law,  however,  is  that  whoever 
does  an  ill^al  or  wrongful  act  is  answer- 
able for  all  the  eonsequenees  that  ensue  ia 
the  ordinary  and  natural  oourse  of  evenfA.* 
1  Addison.  Torts,  7.  In  Mwenger  v.  PaU. 
42  Iowa,  443,  defendant  was  sued  for  an  ia- 
jury  caused  by  the  unboxed  tumbling  rod  nf 
a  threshing  machine.  The  statute  made  it 
a  misdemeanor  to  operate  a  machine  witb 
such  rods  unboxed.  This  court  announcrd 
the  following  rule  of  law  in  that  case: 
"We  concur  in  the  geno-al  propoadtion  that 
whenever,  an  act  is  rajoinea  or  prohibited  | 
hy  law,  and  the  vtolauon  of  the  statute  is  i 
made  a  misdemeanor;  any  injury  to  the  per-  ' 
son  of  another,  caused  by  such  violation,  is 
the  subject  of  an  action;  and  it  is  suffi- 
cient to  allege  the  violation  of  the  law  as 
the  baris  of  the  right  to  recover,  and  as 
constituting  the  nsMigenee  complained  of." 
So.  likewise,  it  is  held  that^  where  one  is 
unlawfully  carrying  a  loaded  revolver,  he  > 
is  liable  for  injnrM  done  another  try  Hf 
discharge,  although  the  person  injured  as- 
sented to  the  revolver  beinx  carried.  Emm* 
V.  Waite,  83  Wis.  286,  63  N.  W.  445.  Sw 
also  Weick  v.  Lander,  75  III.  93;  SalisbuTj, 
V,  ffereftenroder,  106  Mass.  450,  8  Am.  Rep. 
354;  Conn  t.  JToy,  8fl  Iowa,  244.  If  the  dr- 
fendant  was  doing  an  unlawful  act  in  beat- 
ing the  hone,  he  is  liable  for  damagn  | 
caused  thereby,  and  the  subsequent  aeri- 
dental  slip  would  not  shield  him.  for  the 
reasons  already  stated.  The  well-knoini 
Sgitib  Case  Is  a  leading  authoritv  illo! 
trati'\'e  of  the  principle  that  one  who'  wronf- 
fully  sets  in  motion  a  force  1^  which  anoth- 
er In  injured  is  liable,  although  an  intervn- 
ing  ogcncy,  not  in  itself  wrongful,  aided  in 
producing  the  result.  8cott  v.  Shepherd,  2 
W.  Bl.  892,  1  Smith,  Lead.  Gas.  797.  We  do 
not  regard  the  case  of  Tingle  v.  Chicago,  B. 
rf  0.  B-  Co.  60  Iowa,  333,  14  N.  W.  320. 
cited  hy  appellee,  aa  in  conflict  with  the 
views  here  expressed.  In  that  ease  the  no- 
lawful  act  (operating  a  train  on  Sunday) 
was  a  condition,  but  not  a  eanae,  <A  the  it-  i 
jury  done. 

For  the  reasons  given,  the  oaM  orait  fs 
back  for  a  new  triu. 

XetwMd. 
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Mrs.  M.  C.  COBB,  Appt^ 

V. 

J.  P.  OVERMAN. 
(48  C.  C.  A.  223.  100  Fed.  65.) 

alillltr  npon  ■  penal  bond  conditioned 
for  the  itnynient  of  rentH  nnd  nnnn- 
iflrn  tu  another  during  life  Is  wUbIn  tht  pro- 
Tlsluns  of  I  esa  of  the  bankruptcr  act  of 
188K  allowing  the  proving  against  Ibe  bank- 
rupt's estate  ot  a  fixed  llablUtr,  evidenced  bj 
iDsirument  in  writing,  abaolutelj  owing  at 
tbe  time  of  fltlng  the  petition,  whether  then 
payable  or  not :  but  tbe  claim  proved  must 
be  limited  to  the  penalty  of  tbe  bond,  where 
tbe  cumputed  ralue  of  tbe  expectancr  ex< 
ceeda  that  amount. 

(May  10,  1901.) 


APPEAL  by  claimant  from  a  judgment  of 
the  District  Court  of  tbe  United  States 
for  the  Eastern  District  of  North  Carolina 
rejecting  a  claim  against  the  estate  of  G.  W. 
Cobb,  a  bankrupt.  Keveraed. 

The  facts  are  stated  in  the  opinion. 
Argued  before  Qoff  and  Simonton,  Circuit 
Judges,  and  Waddill,  District  Judge. 

Messrs.  P.  H.  Williams  and  E.  F. 
Ardlett,  for  appellant: 

The  claim  of  Mrs.  M.  C.  Cobb  is  such  an 
one  that  when  the  bankrupt  is  discharged 
in  bankruptcy  her  debt  is  discharged,  and 
for  the  debt  to  be  discharged  its  full  value 
must  be  ascertained. 

Plaintiff  has  the  right  to  have  the  con- 
tract valued,  taking  into  consideration  the 
ejcpectancy  of  her  life,  for  the  925  per  month 


iTH — niial  conalttutea  a  fixed  UatHliti/  a»  cvt- 
dtnccd  by  a  judgment  or  an  inutriimcnt  in 
wiling  absolutely  oicinp  at  the  time  of  the 
/lUng  of  the  petition  i»  bankruptcy. 

I.  Judpmenti. 

a.  In  general. 

b.  I'or  alimony. 
[.  Written  inatrumcnta, 

a.  In  general. 

b.  lionds. 

c.  fiotea. 

d.  Lcaaea, 
I.  VoncluHlon. 

Ab  this  provision  o(  tbe  present  bankruptcy 
t,  f  li'ia,  Bubd.  1,  OB  to  the  provability  of  debts 
ilrh  nre  a  fixed  llabtlity  as  evidenced  by  a 
[tgiTipnt  or  an  iuatrument  In  writing  abso- 
:ely  owiug  at  the  time  of  tbe  filing  of  the  pe- 
Ion  agalnat  the  bankrupt,  whether  then  pay- 
le  or  not,  is  materially  different  from  any 
ovifilon  contained  In  any  former  bankruptcy 
t,  either  In  this  country  or  in  England,  ibis 
te  is  confined  to  decisions  arising  under  the 
eacQt  act. 

I.  Jtidgmenta, 

a.  In  general. 

As  i  17a,  subd.  2,  of  the  baukmptcy  act  pro- 
les that  a  discharge  In  bankrupti?  ^all 
^ase  a  bankrupt  from  all  of  blB  "provable 
its"  except  surb  as  are  Judgments  In  actions 
■  fraud  or  obtaining  property  by  false  pre- 
isea  or  false  representations,  or  for  wilfully 

mallrlously  Injuring  the  person  or  properly 
another,  it  Is  evident  that  Judgments  of  that 
tiire  were  considered  to  be  provable  by  the 

mers  of  tbe  act. 

Very  few  decisions  have  Iwen  rendered  as  to 
'  provability  of  Judgments  of  any  kind  ex- 
it for  alimony,  as  will  be  seen. 
In  Re  Alderson,  08  Fed.  568,  the  district 
Ige  for  West  Virginia  held  that  a  Judgment  In 
■or  of  a  atate  against  a  bankrupt.  Imposing 
9ne  for  unlawful  retailing,  was  a  provable 
»t,  and  was  also  released  by  tbe  discbarge  of 
•  bnnkrupt,  and  was  not  entitled  to  prece- 
Lce  In  tbe  distribution  of  his  estate. 
3ut  in  He  Moore,  111  Fed.  145,  Evans,  Dla- 
:!t  Judge  of  Kentucky,  who  was  a  member 
Congt-ess  at  the  time  tbe  bankruptcy  act  was 
ised,  expi-essly  refused  to  follow  the  p^e- 
ling  case,  and  held  that  a  Judgment  for  a 
i  in  favor  of  a  state  In  a  criminal  prosecution 
s  not  provable  so  as  to  I>e  released  by  a  dls- 

Ij.  k.  a. 


charge  In  bankruptcy,  stating  that  while  It 
mlpht  possibly  appear  to  come  within  the  letter 
of  the  statute  be  was  persuaded  that,  as  neither 
state  nor  national  government  la  mentioned  In 
tbe  act  in  connection  with  the  effect  of  a  dis- 
charge, its  obligation  could  not  properly  be  held 
to  embrace  Judgments  Imposed  In  executing  the 
public  criminni  laws. 

In  Ke  Baker.  90  Fed.  954,  the  question  at 
Isflue  was  whether  or  not  a  Judgment  for  tbe 
support  of  a  bnatard  child  would  be  released  by 
■  he  discharge  in  bankruptcy  of  the  putative 
father,  and  tbe  court,  while  holding  that  a 
d.scharge  would  oot  operate  as  a  release  of  the 
Judgment,  even  If  it  were  provable,  states  that 
It  Is  not  at  all  clear  that  It  Is  provable. 

And  itt  liubbard,  88  Fed.  710,  bolde  that  a 
discbarge  in  bankruptcy  will  not 'release  the 
bankrupt  from  the  obligation  to  obey  an  order 
of  a  state  court  for  the  payment  of  a  certain 
amount  weekly  for  the  support  of  two  minor 
children,  and  proceedings  to  compel  tbe  payment 
of  weekly  Instalments  subsequent  to  tbe  filing 
ot  tbe  petition  will  not  be  stayed.  Tbe  district 
Judge  does  oot  state  In  bis  opinion  whether  tbe 
reason  for  his  holding  Is  that  It  was  not  a 
Judgment,  but  aji  order  only,  which  was  sought 
tu  be  enforced,  or  whether  tbe  reason  was  tbat 
It  was  not  a  provable  debt ;  but  there  seems  to 
be  notblug  In  I  17  which  would  Justify  a  hold- 
ing that  the  d.scharge  did  not  operate  as  a  re- 
lease, other  than  tbat  the  debt  was  not  prov- 
able. 

lie  LIpman,  04  Fed.  353,  holds  tbat  a  Judg- 
ment wblch  Is  barred  by  limitation  at  tbe  time 
tbe  petition  In  bankruptcy  Is  Sled  Is  not  a 
provnble  claim,  even  though  It  Is  Inserted  In  the 
schedule  by  tbe  bankrupt,  as  such  insertion 
does  not  revive  the  claim. 

b.  For  alimony. 

Only  one  attempt  to  prove  a  Judgment  for 
alimony  seems  to  have  been  made  under  tbe 
present  law,  the  question  as  to  provability  aris- 
ing In  other  casea  in  connection  with  tbe  ques- 
llon  whether  or  not  tbe  Judgment  has  neen  or 
will  he  released  by  a  discharge  In  bankruptcy, 
the  only  ground  on  which  It  seemingly  can  be 
held  to  be  released,  under  |  17  of  the  bankruptcy 
act,  being  tbat  It  la  a  provable  debt. 

It  seems  now  to  t>e  thoroughly  decided  tbat  a 
Judgment  for  alimony  Is  not  a  provable  debt  so 
as  to  be  released  by  a  discharge  In  bankruptcy, 
as  to  Instalments  accruing  either  before  or  after 
the  filing  of  tbe  petition,  In  those  x  ites  where 
such  judgments  are  subject  to  modiflcatlon  by 
the  court;  and  It  seems  very  probable  that 
24 
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annuity,  and  of  Q.  W.  Cobb's  life,  for  the 
rent  of  the  bank  building,  and  to  prove  the 
amount  she  would  be  entitled  to,  uid  to  as- 
certain ita  preeeot  value. 

Re  Ella,  8  Am.  Bankr.  Sep.  664. 

The  value  of  an  annuity  bond  is  such  a 
sum  as  will  purchase  a  similar  bond  in  a 
solvent  company  for  the  remainder  of  the 
life. 

Attjf.  Qtn.  V.  North  America  L.  Ins.  Co. 
82  N.  y.  172;  Be  Bineiair  [1897]  I  Ch.  921; 
S  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  408; 
Hawkina  v.  Blake,  108  U.  8.  422,  27  L.  ed. 
775,  2  Sup.  Ct.  Rep.  804. 

Mr.  Gc.  W.  Ward  for  a[^llee. 

Waddill,  District  Judge,  delivered  the 

opinion  of  the  court : 

The  question  presented  for  the  considera- 
tion of  the  court  is  the  correctness  of  the 


tbe  ultimate  decision  will  be  that  such  a  Jods- 
mmt  is  not  provable  so  as  to  be  released  by  a 
discharge  in  Bay  state  unless  It  has  been  ren- 
dered OD  an  agreement  of  the  parties. 

Only  four  decisions  bave  been  rendered  hold- 
Ins  that  such  Judgments  are  provable  and  re- 
leased bj  a  dlachar^  In  Jt«  Challoner,  88 
Fed.  82,  one  of  the  district  Judges  In  Illinois 
held  that  alimony  due  under  a  decree  of  divorce 
prior  to  the  adjudication  In  bankruptcy  was 
a  debt  under  the  bankruptcy  law  according  to 
the  decisions  of  tbe  Illinois  court.  Such  as  would 
be  released  by  a  dlscbarKe  in  bankruptcy 
and  consequently  the  wife  would  be  re- 
strained from  bringing  any  proceedings  in  the 
state  court  pendiog  the  bankruptcy  proceed- 
ings to  enforce  tbe  decree  for  ailmony.  Tha 
Judge  stated  that  It  was  not  necessary  at  tbe 
time  to  pasf  upon  tbe  status  of  any  alimony 
which  might  become  due  after  tbe  adjudication, 
bnt  restrained  any  proceedings  in  the  state  court 
as  to  alimony  already  accrued  and  that  to  ac- 
cme  after  tbe  edjudicatltm  pending  tbe  bank- 
ruptcy  proceedings.  Bnt  in  Barclay  v.  Barclay, 
184  111.  878,  61  L.  a.  A.  861,  66  N.  B.  686,  and 
Deen  v.  Bloomer.  191  III.  416,  61  N.  B.  181,  8 
N.  B,  N.  Rep.  1037,  infra,  the  Illinois  supreme 
court  held  that  such  decree  for  alimony  was  not 
provable,  and  would  not  be  discharged. 

In  Be  Van  Orden,  96  Fed.  86,  tbe  district 
Judge  tor  New  Jersey  holds  that  a  claim  for 
monthly  Instatmeots  of  alimony  as  fixed  by  a 
decree  of  divorce  la  a  provable  debt,  aa  the  mere 
liability  to  support  aud  maintain  his  wife,  which 
existed  before  the  decree  of  divorce,  was  thereby 
fixed  and  became  a  debt,  and  consequently  a 
state  court  would  be  enjoined  from  prosecuting 
a  suit  for  such  alimony.  But  this  decision 
seems  to  have  been  based  largely  on  that  of 
Wetmore  v.  Wetmore,  149  N.  Y.  S21,  8S  L.  B. 
A.  708.  44  N.  E.  160,  and  it  will  be  seen  from 
tbe  decisions  below  that  in  New  Tork  a  decree 
for  alimony  Is  held  not  to  be  provable,  or  to  be 
released  by  tbe  discharge.  And  In  Barclay  v. 
Barclay.  184  III.  375.  51  L.  R.  A.  351,  56  N.  B. 
636.  infra,  the  court  states  that  they  do 
uut  concur  with  the  reusonlng  of  the  court  In 
tblK  case. 

In  Re.  Houston,  94  Fed.  119,  Evans.  District 
Judge  for  tbe  district  of  Kentucky,  who  was  a 
member  of  Congress  at  the  time  the  bankruptcy 
act  was  passed,  held  that  a  Judgment  requir- 
ing the  defendant  in  a  divorce  case  to  pay  a 
fixed  amount  weekly  to  the  plaintiff  as  alimony 
is.  as  to  iDstaiments  due  at  the  time  of  the  ad- 
judication, a  provable  debt  against  the  bank- 
rupt's estate,  and  consequently  would  be  re- 
leased by  a  discharge  In  bankruptcy;  and  said 
also  that,  while  deciding  only  as  to  past-due  In- 
£4  U  R.  A. 


decision  of  the  lower  court  in  rejecting  a 
claim  of  94,300.88,  allowed  by  tbe  referee  ia 
behalf  of  the  appellant  on  a  debt  asserted  by 
her  against  the  bankrupt  estate.  Ilie  case 
is  one  of  involuntary  bankruptcy.  The  pe- 
tition was  filed  on  the  30th  of  November, 
18II8,  and  adjudication  had  on  the  30th 
of  December  of  the  same  year.  The  claim 
was  based  upon  the  following  penal  bond, 
vie.: 

«3,000. 

Know  all  men  by  these  presents,  thul 
I,  George  W.  Cobb,  principal,  and  M.  B. 
Culpepper,  surely,  arelield  and  firmly  bound 
unto  Mrs.  Marie  C.  Ck)bb  in  the  just  and  foil 
sum  of  three  thousand  dollars  (93,000),  te 
the  payment  whereof,  well  and  truly  to  be 
made  to  the  said  Mrs.  Marie  C.  Cobb,  her 
executors,  administrators,  and  assigns,  ve 

stalments,  he  was  stroocly  Inclined  to  the  oplo- 
lon  that  the  peculiar  form  of  the  Judgment  by 
wblcb  ailmony  was  usually  allowed  might  tw 
properly  classed  among  the  unliquidated  de- 
mands to  be  liquidated  and  made  certain  as  to 
future  Instalments  pursuant  to  the  provWon 
of  I  68  of  the  bankruptcy  act.  The  zeal  qscs- 
tlm  at  Issue,  however.  In  this  esse  was  whether 
tbe  bankrupt  could  be  adjudged  In  contempt  by 
tbe  state  court  for  fsllure  to  pay  alimony  after 
tbe  bankruptcy  court  had  ordered  a  stay  of  pro- 
ceedings, and  the  case  was  affirmed  by  the  cir- 
cuit court  of  appeals  in  Wagner  v.  United 
States,  43  C.  C.  A.  445,  104  Fed.  133.  solely  on 
tbe  ground  that  the  order  of  the  bankruptt? 
court  staying  the  proceeding  was  valid  and 
witbln  its  Jurisdiction,  whether  or  not  tbe  cltlo 
Cor  alimony  Was  a  provable  debt,  the  court  ez- 
preesly  stating  that  the  question  as  to  the  prov- 
ability of  the  decree  for  alimony  was  Immate- 
rial, and  was  not  passed  upon  by  It. 

And  Id  Flte  v.  Flte.  22  Ky.  L.  Rep.  1688.  61 
8.  W.  26,  tbe  Kentucky  conrt  of  appeala  fol- 
lowing Re  Houston,  94  Fed.  119,  *uprtt,  held 
that  a  claim  for  monthly  instalmeau  of  ali- 
mony, whether  accruing  bef<we  or  after  t3ie  sd- 
Judicatlon  In  bankruptcy,  was  provable  as  ■ 
nxed  llabilit)',  and  released  by  tbe  discbsrce. 
The  court  says  In  this  case  that  some  of  tli< 
state  courtR  hare  reached  a  different  concinsloii. 
but  that  the  law  in  some  of  the  states  la  regard 
to  alimony  differs  materially  from  the  law  in 
Kentucky,  and  that  the  court  has  nothing  to  do 
with  the  question  of  sentiment  which  might  bt 
supposed  to  enter  into  tbe  matter,  nor  could  the 
moral  duty.  If  any,  to  pay  the  alimony,  be  con- 
sidered In  determlninc  tbe  law  govMnlng  tbi 
case. 

On  tbe  other  hand,  tbe  United  States  Su- 
preme Court  in  Audubon  v.  Shnfeldt,  181  U.  S. 
S75,  45  L.  ed.  1009,  21  Sup.  Ct.  Rep.  785.  Be- 
versing  2  N.  B.  N.  Rep.  517,  bolds  tbat  allOMMif, 
whether  In  arrears  at  the  commencement  of  tb< 
bankruptcy  proceedings  or  subsequently  accn- 
Ing,  Is  not  provable  In  bankruptcy  or  barred  by 
the  discharge.  The  court  in  this  case  said  tbat 
permanent  ailmony  was  considered  as  a  portlMi 
of  tbe  husband's  estate  to  which  the  wife  li 
equitably  entitled,  ratber  than  as  strictly  a 
debt,  and  that  alimony  from  time  to  time  mlglit 
be  considered  as  a  portion  of  tbe  husband's  cur 
rent  income,  and  the  considerations  affecting  it 
might  be  better  weighed  by  the  court  having  Jn- 
risdlctlon  of  tbe  relation  of  husband  and  wife 
than  by  a  court  of  different  Jurisdiction,  and 
that  In  the  District  of  Columbia,  whence  tbe  v- 
peal  was  taken,  an  allowsncs  of  alimony  wsi 
not  In  the  nature  of  an  idwolnte  debt,  and  wsi 
not  ancondltlonal  and  uBchangeable,  but  nl^t 
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imise  uid  biad  ourselves,  our  heirs,  execu- 
s,  and  administrators,  flrmly  by  these 
senta.  Sealed  with  our  seals,  and  dated 
9  26th  day  of  April,  in  the  year  1897. 
I  conditions  of  the  above  obligation  is 
)i  that  whereas,  there  has  grown  up  a  dis- 
e  between  the  said  George  W.  Cobb,  both 
lis  fiduciary  capacity  as  guardian  of  the 
:dren  of  Kenneth  R.  Cobb  and  as  the 
lager  of  a  certain  sum  of  money,  the  prop- 
r  of  Mrs.  Marie  C.  Cobb,  the  total  of 
ch  is,  including  the  fiduciary  claim, 
155.47,  and  which  the  said  George  W. 
b  claims  to  have  paid  in  full,  but  which 
said  heirs  at  law  and  wards  of  the  said 
rge  W.  Cobb,  the  children  of  Kenneth  R. 
b,  Sr.,  deceased,  claim  was  not  legally 
I  to  them,  but,  if  it  was  paid,  was  paid 
heir  mother  or  others;  and  whereas,  in 
lideration  of  the  premises,  and  in  order 

banned  In  amount,  even  when  In  arrears, 
good  cause  staown  to  tbe  court  having  Ju- 

cllon.    1'be  court  also  In  this  case  refers 

u  UouHtoD.  94  Fed.  119.  Re  Tan  Ordeu,  96 
86.  aiid  He  Cballoner,  98  Fed.  82,  aupra, 

le  oDiy  cases  brought  to  their  notice  tend- 

0  support  the  contrary  view,  and.  while  not 
issi}'  disapproving  tbem.  states  that  the  au- 
tles  dted  In  the  supreme  court  decision 
not  referred  to  in  any  of  such  decisions, 
d  in  Turner  v.  Turner,  108  Fed.  785, 
r.  District  Judge  of  the  district  of  Indiana, 

1  that  ft  gross  sum  awarded  as  alimony  by 
ecrec  of  divorce  before  the  filing  of  the  pe- 
1  in  bankruptcy  la  not  a  debt  which  Is  a 
llflblllty  as  evidenced  by  a  Judgment  abso- 
'  owing  at  the  time  of  the  filing  of  Ihe  pe- 
I,  as  alimony  la  not  strictly  a  debt  due  the 

but  Is  rather  a  general  duty  to  support, 
specific  by  the  decree  of  the  court,  and 
the  alimony  la  aot  awarded  as  a  debt  but 
he  enforcement  of  a  duty  growing  out  of 
larital  relations,  which  la  not  severed  by 
husband's  mlscondact.  The  court  also 
"IF  a  discharge  will  not  release  the 
upt  husband  from  his  liability  to  fumtab 
rife  support,  why  should  such  discharge 
re  him  from  the  performance  of  this  duty 
,  on  account  of  the  violation  of  bis  mar- 
cnntract,  a  court  has  decreed  the  amount 
>uey  that  be  should  pay  in  satisfaction  of 
liity?" 

J  Iliirclay  v.  Barclay,  184  III.  S7B,  61  L.  R. 
1,  56  N.  B.  638,  holds  that  a  decree  for  all- 
Is  a  penalty  imposed  for  failure  to  per- 
a  duty,  and  Is  always  subject  to  modlQ- 
L  of  the  court  according  to  the  varying 
astances  of  the  parties,  there  being  some 
nstances  which  would  even  authorise  a 
e  Id  the  amount  for  which  the  husband  is 
-ears,  and  that  In  consequence  such  a  de- 
B  not  a  provable  debt,  even  as  to  amounts 
have  accrued  at  the  time  of  the  filing  of 
•titlon,  so  as  to  entitle  the  husband  to  a 
irge    In    bankruptcy.    Boggs,  3.,  stated 
le  concurred  In  the  decision  except  so  far 
:  opinion  might  l>e  construed  to  hold  that 
ly  which  had  accrued  and  become  payable 
It  tbc  husband  wqr  not  a  provable  claim. 
I  Dcen  V.  Bloomer,  191  ill.  416.  61  N.  B. 
N.  B.  N.  Rep.  1037.  Reveralng  93  til.  App. 
olda  that  a  decree  for  alimony  is  not  re- 
by  a  discharge  In  bankruptcy,  as  It  can- 
regarded  as  a  debt  owing  from  the  hus- 
to  the  wife,  whether  accruing  before  or 
the  bankruptcy  proceeding,  but  that  the 
rhlcb  the  law  Imposea  on  the  husband  and 
to  KUpport  the  wife  and  children  Is  a  so- 
ilisatlon  as  well  as  a  pecuniary  liability, 
R.  A. 


to  finally  adjust  and  terminate  and  close 
the  said  fiduciary  account,  and  also  any 
claim  for  the  said  sum  of  $7,955.47,  the  said 
Mrs.  Marie  C.  Cobb,  Kenneth  R.  Cobb,  Jr., 
and  Marie  Celesta  Cobb,  his  wife,  Emma 
Heloise  Anderson  and  James  W.  Anderson, 
lier  husband,  Marie  Celine  Lewis  and  Arthur 
G.  Lewis,  her  husband,  and  Lillian  R.  Cobb 
have  this  day  signed,  sealed,  and  delivered 
their  receipt  in  full  for  the  above-named 
sum,  and  have  thereby  fully  released  the  said 
George  W.  Cobb,  guardian,  as  to  anj'  claim 
they  ma^  have  against  him  on  account  of 
his  fiduciai7  capacity  as  such  guardian,  and 
have,  as  a  further  consideration,  signed, 
sealed,  asd  delivered  unto  the  said  George 
W.  Cobb  a  deed  of  bargain  and  sale  and  quit- 
claim as  to  all  of  their  right,  title,  and  in- 
terest in  and  to  a  certain  house  and  lot  situ- 
ated in  the  town  of  Elizabeth  City,  North 


I  and  1b  founded  on  public  policy,  and  Is  tor  the 
I  good  of  society. 

And  Justice  Brown,  one  of  the  district  Judges 
In  New  York,  held  that  overdue  weekly  Instal- 
ments of  alimony  adjudged  to  the  divorced  wife 
by  the  decree  of  divorce  would  not  be  released 
by  the  husband's  discharge  In  bankruptcy,  and 
consequently  the  wife  would  not  be  stayed, 
pending  the  bankruptcy  proceedings,  from  pur- 
suing in  a  state  court  proper  proceedings  to  col- 
lect the  same,  except  where  a  preference  upon 
assets  was  sought.  Re  Shepard,  97  Fed.  187: 
Re  Andersoa,  97  Fed.  821. 

And  Young  v.  Young,  35  Misc.  335.  71  N.  Y. 
Supp.  044,  following  the  decisions  of  Justice 
Brown  above,  holds  that  a  discharge  in  bank- 
i-uptcy  does  not  affect  the  bankrupt's  liability 
to  pay  alimony,  whether  accruing  before  or 
after  the  filing  of  the  petition. 

And  Halsner  v.  Ualsner,  62  App.  Dlv.  286.  70 
N.  Y.  Supp.  1107,  holds  that  a  discharge  In 
bankruptcy  does  not  release  the  bankrupt  from 
liability  to  pay  alimony  which  had  accrued  prior 
to  the  filing  of  the  petition  in  bankruptcy,  as  a 
claim  for  alimony  Is  not  a  debt  which  Is  a  fixed 
liability,  within  I  63a.  subd.  1,  but  that  the  de- 
cree Is  merely  an  admeasurement  by  the  court 
of  the  material  obligation  of  support,  which  ob- 
ligation Is  thereby  made  a  specific  duty,  the 
court  havtog  authority  to  provide  In  the  decree 
for  a  modification  of  Us  terms  If  it  choospfi,  and 
having  power  to  compel  obedience  to  Its  terms 
by  other  methods  than  those  ordinarily  resorted 
to  to  enforce  a  Judgment. 

And  In  Re  Smith,  3  Am.  Bankr.  Rep.  67. 
Ilotcbklss,  referee,  holds  that  in  New  York  ali- 
mony which  had  accrued  before  the  adjudication 
in  bsinkruptcy,  whether  temporary  or  perma- 
nent. Is  not  provable,  and  therefore  is  not  af- 
fected by  the  bankrupt's  discharge,  as  it  Is  not 
a  debt  because  it  is  not  assignabie  or  suable  or 
collectible  except  In  certain  specified  ways,  but 
is  a  natural  duty  reduced  to  dollars  and  cents, 
and  Is  the  obligation  to  support  the  wife  which 
was  taken  on  marriage  and  continuing  through 
life  which  has  been  measnred  up  and  tempo- 
rarily determined  by  a  court,  but  which  Is  ab- 
solutely inalienable  and  undlschargeable  and, 
save  In  amount,  beyond  the  control  of  the  courts 
except  with  the  consent  or  on  defanit  of  the 
wife;  and  that  the  husband  must,  so  long  as  be 
la  able,  stand  between  the  state  and  the  Injured 
wife  In  order  that  she  may  not  become  a  public 
charge. 

And  in  Re  Nowell,  00  Fed.  031.  Lowell,  Dis- 
trict Judge,  holds  that  in  Massachusetts,  where 
the  decree  for  alimony  Is  always  open  to  modi- 
ficntton  on  any  change  in  the  situation  of  the 
husband  or  wife,  and  where  notice  to  tbe  bus- 
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OaroUna,  and  which  was  formerly  the  prop- 
erty  of  Mrs.  Emma  Cobb,  deceased;  and 
whereas,  in  oonsideratioD  of  the  said  quit* 
claim  and  the  said  deed,  the  said  Geot-ge  W. 
Cobb  covenanted  on  his  part  as  follows: 
To  rent  the  bank  building  now  occupied  by 
Guirkin  ft  Company  aa  bankers,  situated  in 
the  town  of  Elizabeth  City,  North  Carolina, 
and  to  pay  a  monthly  rental  for  the  same  of 
$12.50,  payable  monthly  to  Mrs.  M.  C.  Cobb, 
who  is  authorized  to  receive  and  receipt  for 
the  same  for  the  term  of  the  natural  life  of 
the  said  Mrs.  M.  C.  Cobb,  to  keep  the  said 
bank  building  in  reasonable  repair,  subject 
to  natural  wear  and  tear,  to  pay  the  taxes 
and  insurance  on  the  said  buildiofl  and  land, 
the  said  building  to  be  insured  in  the  sum 
of  not  less  than  $500,  and  shall  also  pay  to 
the  said  Mrs.  M.  C.  Cobb  during  her  natural 
life  the  sum  of  925.00  per  month  at  the  end 

band  ts  necessary  wbere  tbe  wife  seeks  to  col- 
lect arrears  by  legal  process,  and  where  the 
busband,  may,  without  modiflcatloo  of  the  origi- 
nal decree,  move  that  tJie  amount  to  be  collected 
be  rednced  because  of  a  cbaoffe  In  tbe  clrcum- 
stances  of  either  party,  and  where  the  husband's 
executors  may  have  the  arrears  doe  at  the  hus- 
band's death  modified  on  motion,  a  claim  for 
arrears  due  at  the  time  of  the  husband's  bank- 
ruptcy Is  not  a  fixed  liability  absolutely  owing 
at  the  time  of  nilng  the  petition,  and  that  In 
consequence  the  claim  therefor  will  not  be  re- 
leased by  a  discbarge  In  bankruptcy,  and  tbe 
wife  will  not  be  enjoined  from  prosecuting 
proper  proceedings  In  a  state  court  to  collect 
the  same-  Justice  Lowell  also  holds  that  a 
claim  for  future  alimony  Is  not  a  fixed  liabil- 
ity absolutely  owing,  bat  Is  contingent  on  many 
drcumstances,  such  as  the  life  of  the  husband 
and  wife,  or  a  modlflcatloa  of  the  decree,  and 
that  such  contingent  claim  would  be  Impossible 
of  valuation,  even  If  proof  of  contingent  liabil- 
ity were  permitted  by  tbe  act. 

And  In  Re  Smith,  3  Am.  Bankr.  Rep.  67,  the 
referee  also  holds  that  liability  for  future  ali- 
mony under  a  decree  of  separation  is  not  a  fixed 
liability  evidenced  by  a  Judgment  witbin  |  63o, 
subd.  1,  so  as  to  be  capable  of  liquidation  under 
S  036,  HB.  under  the  New  York  Code,  |  1771.  the 
court  hsB  power  at  any  time  to  annul,  vary,  or 
modify  Its  former  directions.  Ue  also  holds 
that  the  same  Is  true  as  to  alimony  which  has 
accrued  since  tbe  adjudication  In  bankruptcy 
and  before  tbe  time  the  attempt  to  collect  It  Is 
made. 

And  In  Re  Lawrle,  2  N.  B.  N.  Rep.  77,  the  ref- 
eree holds  that  a  judgment  for  alimony  Is  not  a 
final  division  or  distribution  of  tbe  husband's 
estate,  but  under  tbe  Wisconsin  statute  Is  a 
Judgment  for  alimony  "out  of"  tbe  buaband'e  es- 
tate for  the  wife's  support  and  maintenance, 
and  Is  subject  to  revision  and  alteration  from 
time  to  time,  and  therefore  la  not  a  fixed  lia- 
bility. Another  reason  given  by  the  referee  for 
holding  that  a  Judgment  Is  not  provable  Is  that 
tbe  bankrupt  would  by  a  contrary  holding  be  al- 
lowed to  place  his  wife  on  a  par  with  other 
creditors,  and  thus  enable  her  to  participate  In 
the  distribution  of  tbe  estate,  a  thing  not  al- 
lowed by  law. 

And  Sargent  v.  Sargent.  3  N.  B.  N.  Rep.  616. 
decided  Id  the  Ohio  common  pleas,  holds  that  a 
decree  for  alimony  In  the  ordlnnry  form,  re- 
quiring the  husband  to  pay  a  eneclfled  amount 
monthly  as  alimony  until  a  destf^ated  amount 
should  be  pnld.  Is  subject  to  modification  by  tbe 
court  at  nny  time  before  it  is  satisfied  on  any 
ground  subsequently  arising  that  requires  or 
Justifies  such  modification,  and  that  In  vonse- 
M  L.  R.  A. 


of  each  month,  and  shall  pay  off  and  satisfy 
the  judgment  obtained  in  favor  of  one 
Wheeler,  and  assigned  to  Geor^  W.  Cobb, 
against  the  aforesaid  Kenneth  R.  Cobb,  de- 
ceased, and  duly  of  record  in  the  proper 
clerk's  office  in  Paaquotank  county:  Now,  if 
the  said  George  W.  Cobb  shall  well  and  truly 
perform  each  and  every  the  eovenants  here- 
in named,  and  in  the  manner  named,  this  ob- 
ligation to  be  null  and  void;  otherwise,  to 
be  in  full  force  and  virtue. 

G.  W.  Cobb.  [Sea!.] 
M.  B.  Culpepper.  [Seal.] 

Witness;    J.  P.  Overman. 

Should  Geo.  W.  Cobb  die  prior  to  Mrs.  Bf. 
C.  Cobb,  in  that  event  the  rent  of  the  bank 
building  shall  cease  upon  the  death  of  said 
Cobb. 

The  referee,  In  his  report,  eertifln  the  fi^ 

qneuee  it  la  not  provable  as  a  fixed  liability,  and' 
is  not  discharged  by  a  Judgment.  But  the  court 
states  tbat  where  tbe  decree  Is  of  a  kind  or 
form  which  makes  It  absolute,  as  where  it  Is  an 
adoption  by  the  court  of  an  agreement  between 
tbe  parties.  It  Is  not  the  Judgment  of  the  court 
based  on  evidence,  but  simply  an  agreement  ot 
the  parties  carried  into  tbe  decree,  and  cannot 
be  modified  by  the  court,  and  is  accordingly  a 
fixed  liability. 

And  in  People  e»  rcl.  Bochel  v.  Grell,  65  N. 
Y.  Supp.  522,  the  court  held  that  a  decree  tor 
alimony  Is  not  a  debt  "founded  on  contract" 
witbin  the  meaning  of  the  bankruptcy  act,  as 
there  was  a  continual  duty  resting  on  the  hus- 
band, arising  out  of  the  marital  relntlon,  to 
support  bis  wife  during  her  life,  and  therefore 
a  decree  for  alimony  was  not  affected  by  a 
discbarge  In  iMtnkruptcy.  The  court  In  this 
case  did  not  discuss  the  question  as  to  tbe  prov- 
ability ot  tbe  decree  aa  a  fixed  liability  under 
ft  63a,  snbd.  1. 

Counwl  fees. 

Counsel  fees  pendent*  Ute  In  a  divorce  salt 
are  a  part  of  the  law's  means  to  measure  ali- 
mony, and  an  incident  to  a  proper  measure  In 
money  of  the  husband's  duty,  and  therefore 
ara  not  provable  in  bankruptcy,  nor  relensed  by 
tbe  dlseharge.   Be  Smith,  8  Am.  Bankr.  Bep.  67. 

II.  Written  inetrument*. 

a.  In  general. 

In  Re  Chambers,  2  N.  B.  N.  Rep.  864.  tbe 
referee  says  that  a  "fixed  liability"  is  n  liability 
which  la  settled  aud  determined,  as  opposed  to 
an  unsettled,  undetermined,  and  uncertain  ils- 
blllty,  and  that  "absolutely  owing"  would  mean 
unconditionally,  wholly  owing,  as  opposed  to 
a  llsbllity  wblcb  depends  upon  the  fulfilment  of 
some  condition,  or  tbe  doing  of  some  act.  or 
happening  of  some  event,  befnrc  it  attaches. 

In  Ite  UcCaoley,  2  N.  B.  N.  Rep.  1085,  the 
referee  holds  that  an  open  arconnt  dne  from 
the  bankrupt  Is  a  fixed  liability  absolutely  owing 
at  the  time  of  filing  tbe  petition,  within  1  63a, 
subd.  1. 

An  agreement  by  the  holder,  as  trustee,  of 
the  naked  legal  title  to  land  owned  by  a  bank- 
rupt corporation  to  mortgage  such  land  as  se- 
curity for  the  debt  of  a  thlid  npieon  does  not 
constitute  a  fixed  liability  agafnst  the  bankrupt, 
as  such  trustee  has  no  authority  to  bind  the 
corporation  as  an  accommodnrlon  surety  by  tbe 
mortgsge  of  its  property.  Re  Columbia  Real 
Estate  Co.  8  N.  B.  N.  Rep.  157. 

nTiere  a  mortgage  provides  for  the  payment 
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lowing  facts  in  cqnnection  with  the  debti 
That  O.  W.  Cobb,  the  bankrupt,  failed  in 
October,  1808;  that  since  the  lat  of  October, 
IWS,  nothing  has  been  paid  on  the  said 
bond;  that  M.  B.  Culpepper,  the  surety  on 
the  bond,  is  insolvent;  that  the  contract  is 
for  value;  and  that  there  is  due  on  the 
bond  $518.76,  being  arrearages  from  the 
time  of  discontinuance  of  payment  to  Febru- 
aiy  1,  1900,  less  $85^5,  paid  on  account  of 
rent.  The  referee  further  found  that  the 
age  of  SIrft.  Cobb,  the  appellant,  waa  fifty 
years,  and  that  of  G.  W.  Goob  fifty-six  years; 
that  Mrs.  Cobb's  expectancy  was  twenty  and 
nine  tenthaycars  and  Q.  W.  Cobb's  expectancy 
waa  sixteen  and  seven  tenths  years ;  and  that, 
pursuant  to  }  I3o2  of  the  Code  of  North  Car- 
olina, Mrs.  Cobb  was  entitled  to  prove  her 
daim  for  $2,780.23,  being  the  amount  al- 
loired  as  the  value  of  her  contract  under  the 


t>f  apectfled  attorneys'  fees  if  the  holder  of  the 
Bi>rtBage  elects  or  It  should  become  necesurr 
to  foreeloiie  bj*  suit  or  proceedlogB  In  court, 
and  tbe  mortgtisor  becomes  bankript,  and  the 
creditor  proves  hla  clnim  aa  a  secured  debt,  and 
the  mortgaged  property  Is  sold  by  the  trustee 
Id  bankruptcy  at  private  sale  under  order  of 
the  court  out  of  the  proceeds  of  which  the  debt 
Is  paid,  (he  mortgagee  cannot  prove  and  recover 
the  attorneys'  fee,  as  the  foreclosure  on  wblcb 
the  liabintjr  to  paj  the  same  depended  did  not 
take  place.   Be  Bocbe,  42  C.  C.  A.  IIS,  101  Fed. 

b.  Band*, 

Com  V.  OvEit»tANii  holda  that  the  tiablltty  of 
tbe  princlpnl  obligor  to  tbe  obligee  on  a  penal 
bond  In  a  certain  amount  conditioned  for  the 
payment  of  apeclfled  monthly  reLtals  and  an- 
nuities during  the  lifetime  of  tbe  obligee  la  a 
fixed  liability  abaolntely  owing,  aa  tbe  penalty 
of  the  bond  with  the  Instalments  thereon  be- 
came ahsdlutety  owing  at  the  time  of  its  execa- 
tlon,  and  future  inatalmenta  to  become  due 
tbereoD  after  the  filing  of  the  petition  are  cov- 
ered by  the  provision  "whether  then  payable  or 
sot."  But  where  the  value  of  such  demand  as 
ascertained  from  the  life  tables  exceeds  the 
penalty  of  the  bond,  only  the  debt  for  the  pen- 
alty la  provable. 

But  Coding  V,  BoBcenthal  (Mass.)  61  N.  H. 
222,  holds  that  the  liability  of  the  principal  to 
reimburae  tbe  surety,  although  evidenced  by  an 
Instrument  In  writing  and  in  one  sense  a  fixed 
liability,  Is  contingent  npon  the  happening  of 
a  breach  of  the  bond  and  a  payment  by  tbe 
surety,  and  does  not  constitute  a  provable  debt 
agalnat  the  principal  where  no  payment  by  the 
surety  or  breach  of  the  bond  occurs  until  several 
months  after  tbe  flllBg  of  the  petition,  as  mere- 
ly contingent  clalma  are  not  provable. 

llie  llnbltlty  of  a  defendant  In  replevin  on 
a  bond  with  sureties,  given  by  him  for  the  pur- 
pose of  reclaiming  the  goods  replevied,  li  so 
contingent  that  It  la  not  a  provable  debt  ander 
the  present  bankruptcy  act,  and  bla  discharge 
to  tHtnkmptry  pending  the  replevin  suit  does 
not.  therefore,  release  him  from  such  liability. 
Oemmons  t>  Brian,  72  N.  T.  8upp.  1006> 

9.  Voles. 

Tke  llabllltr  of  tbe  bankmpt  aa  Indorssr  of 

a  note  which  is  not  dne  at  the  time  of  the  fil- 
ing of  the  petition  In  bankruptcy  la  not  a  fixed 
liability  absolutely  owing,  within  i  63a,  snbd.  1, 
of  the  bsnkruptcy  act,  although  it  la  held  to 
be  a  provable  debt  nndar  ether  proTlfio&a  oC  the 
act. 
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agreement  to  pay  ber  $25  per  month  during 
her  lifetime,  and  the  sum  of  $1,200  for  rent 
of  the  building  during  the  lifetime  of  Q.  W. 
Cobb,— making  a  total  Aim  of  $3,980.23,— 
which  two  sums  were  allowed  by  the  referee, 
together  with  the  arrearages  of  $518.76,  due 
as  aforesaid  on  the  bond,  ag^egating  $4,- 
300.98.  The  learned  judge  of  tbe  lower 
court  excluded  the  claim  as  an  entirety,  hold- 
ing that  under  the  present  bankruptcy  act 
(S  63a)  a  liability  only  listed  for  the 
amount  of  arrearages  due  on  the  bond  at  the 
time  of  the  filing  of  the  petition  in  bank- 
ruptcy, and  that  no  claim  could  be  asserted, 
either  for  the  instalments  falling  due  after 
the  filing  of  the  petition  to  the  date  of  the 
referee'a  report,  or  for  any  commuted  value 
of  the  payments  thereafter  to  become  due 
thereunder,  such  claims  not  being  debts  ab- 

ThuB,  In  Re  Gerson,  47  C.  C.  A.  46,  107  Fed. 
897,  Alfirming  105  Fed.  SOI,  tbe  circuit  court 
of  appeals  of  the  third  circuit  holds  that  the 
liability  of  a  bankrupt  Indorser  of  commercial 
paper,  whose  liability  did  not  become  absolute 
until  after  the  filing  of  the  petition  In  bank- 
ruptcy. Is  provable  aa  an  "expreas  contract,  un- 
der I  63a,  snbd.  4."  Tbe  court  states  that  the 
contract  created  by  such  an  Indorsement  la  not 
governed  by  snbd.  2,  relating  to  fixed  tiabllltTt 
but  says  that  Instnimenta  like  snrety  boi^s  un- 
der wblcb  tbe  liability  Is  contingent  on  future 
defaalts  end  where  the  smount  of  the  liability 
la  wholly  uncertain,  depending  on  the  nature 
of  the  default,  are  fairly  referable  to  such  aubd. 
1.  Tbe  court  also  states  that  such  subd.  1 
does  not  qnsilfy,  snd  Is  not  to  be  carried  down 
and  read  Into,  subd.  4,  but  that  they  are  dis- 
tinct and  Independent  clauses.  In  the  court 
below  (106  Fed.  891)  the  decision  waa  to  the 
same  effect,  that  the  claim  waa  not  provable  as 
a  fixed  liability  under  aubd.  1,  but  that,  even  be- 
fore demand  and  notice  of  default,  there  was  a 
contingent  liability  on  tbe  part  of  the  ludorser 
which  would  be  fairly  within  the  words  "de- 
mand or  claim"  as  used  In  i  1.  defining  "debt," 
and  could  be  proved  under  |  63a,  snbd.  4,  after 
the  liability  became  absolute. 

And  X«  Schaefcr,  104  Fed.  973.  holds  that  a 
note  to  a  third  person  payable  to  the  bankrupt 
and  Indorsed  by  him,  which  does  not  appear  to 
have  been  given  for  accommodation,  and  which 
bad  not  matured  at  the  filing  of  tbe  petition  In 
bankruptcy,  but  had  matured  before  tbe  adjudi- 
cation. Is  not  a  provable  debt,  under  |  63a,  snbd. 
1,  the  court  stating  tbat  such  clause  nude  no 
provlalon  for  liabilities  tbat  were  contingent 
only,  and  that  an  Indorser's  liability  before  tbe 
maturity  of  the  note  amd  the  taktnig  of  propw 
steps  to  charge  him  with  notice  of  nonpayment 
waa  eontliu^ent  only.  At  a  later  date,  as  shown 
by  a  note  at  tbe  close  of  the  opinion,  the  prc- 
vlona  order  was  remanded,  and  the  referee  di- 
rected to  allow  the  claim,  nothing  l>elng  said 
aa  to  the  reason  for  the  change ;  but  from  the 
declaloa  of  tbe  same  judge  la  Re  Gereon.  106 
Fed.  891.  swpra.  It  appeara  that  the  rMSMi  was 
that  be  eonsldcoed  the  claim  to  be  provable  aa 
an  "express  contract"  nnder  snbd.  4,  atlll  hold- 
ing that  It  was  not  a  fixed  llabllitT  provable  un- 
der aubd.  1. 

And  in  Re  Uarka.  6  Am.  Bankr.  Rep.  641,  tbe 
referee  held  that  tbe  liability  of  the  bankrupt 
firm  as  Indorsers  on  notes  discounted  for  them 
by  a  bank,  and  which  became  due  after  tbe  filing 
of  the  petition  In  bankruptcy,  contlnned  con- 
tingent, notwithstanding  the  execution  of  an 
agreement  In  the  firm  name  a  few  days  before 
thb  bankruptcy  and  after  the  •xeentioa  by  tbe 

Digitized  byGoOgIc 


t74  Unttbd  States  Cntccir  Court  of  Afpsaia  Kat, 


Bolutely  owing  at  the  time  of  the  flUng  of 
the  petition  in  bankruptcy. 

Section  63a  ( I )  of  tne.  Dankruptcy  act  is 
B3  follows;    **A  fixed  liability,  as  evidenced 

br  a  judgment  or  an  ioBtrument  in  writing, 
absolutely  owing  at  the  time  of  the  filing  of 
the  petition  agaiuat  him,  whether  then  pay- 
able or  not,  with  any  interest  thereon  which 
would  have  been  recoverabte  at  that  date  or 
with  a  rebate  of  interest  upon  such  as  were 
not  then  payable  and  did  not  bear  interest." 
[30  Stat  at  L.  663,  chap.  641.] 

The  present  baidcruptcy  act,  unlike  the 
one  of  1841,  does  not  provide  specifically  for 
the  paymrat  of  annuities,  or,  kke  the  act  of 
1867,  in  terms  for  the  payment  of  contingent 
dtbta  and  liabilities  generally  contracted  by 
the  bankrupt;  and  hence  the  question  to  be 
determined  is  whether  the  language  above 
quoted  Is  sufficiraitly  broad  to  include  a 

firm  of  an  asstffnment  tor  credltora  by  which 
the  firm  assumed  lUblllty  as  makers  of  such 
notes,  which  ssreement  was  dellTcnd  to  one 
of  the  directors  of  the  bank,  but  was  not  signed 
or  assented  to  bj  It ;  sod  also  held  that  their 
liability  as  Indorsers  was  not  provable  as  a 
fixed  liability  absolutely  owing  at  the  time  of 
the  bankruptcy,  the  expression  "absolutely  ow. 
Ing"  having  apparently  been  Inserted  solely  to 
exclude  contingent  claims.  He  also  held  In  tbe 
first  part  of  tbe  opinion  that  the  clslm  was  not 
provable  under  subd.  4,  but  In  the  latter  part 
of  tbe  opinion  states  that  In  deference  to  tbe 
decision  of  the  circuit  court  of  appeals  in  Rg 
Uerson,  47  C.  0.  A.  49,  107  Fed.  897.  »upra, 
which  was  announced  after  the  first  part  of  the 
opinion  waa  written,  he  allowed  the  claim  of 
tbe  bank  to  be  proved  after  deducting  all  pay- 
ments by  the  makers  up  to  the  time  of  making 
the  allowance,  refusing  the  claim  of  the  bank 
that  no  deductions  should  be  made  unless  they 
so  reduced  the  amonnt  dne  on  any  particular 
note  that  It  would  be  less  than  the  dividend 
allowed. 

And  In  Re  Chambers,  2  N.  B.  N.  Rep.  864,  the 
referee  held  that  a  claim  by  a  bank  agatnst  a 
bankrupt  on  a  note  indorsed  by  him,  which  the 
bank  bad  discounted  for  blm,  and  wblch  was  not 
due  at  the  time  of  filing  the  petition,  but  which 
bad  become  dne  and  bad  been  protested  before 
the  filing  of  proof  of  claim,  does  not  constitute 
a  fixed  liability  absolutely  owing,  as  the  lia- 
bility of  an  Indorser  before  maturity  Is  contin- 
gent on  tbe  maker  not  paying  the  note  on  de- 
mand and  notice  of  nonpayment  being  given 
at  maturity.  The  referee  also  upholds  bis  de- 
cision under  the  proviBion  of  the  bankruptcy 
act  of  1867,  relating  to  Indorsers,  wblch  pro- 
vides that  if  the  bankrupt  ahall  be  bound  as  in- 
dorser apon  any  note,  and  his  liability  shall  not 
have  become  "absolute"  until  after  the  adjudl* 
cation  of  bankruptcy,  the  creditor  may  prove 
the  same  after  such  liability  shall  have  become 
"fixed"  and  before  the  Snal  dividend  shall  have 
been  declared,  stating  that  the  use  of  the  terms 
"absolute"  and  "fixed"  In  sncb  section  in  con- 
nection wlitb  tbe  liability  of  an  Indorser  con- 
clusively showed  that  the  framers  of  that  act 
did  not  regard  the  liability  of  an  Indorser  be- 
fore tbe  maturity  of  tbe  note  aa  "absolute"  and 
"fixed,"  and  that  the  language  of  such  act 
must  have  been  In  the  minds  of  tbe  framers  of 
the  present  act.  who  undoubtedly  gave  to  the 
terms  "fixed"  and  "absolotely  owing"  tbe  same 
meaning  wblch  had  been  attached  to  them  in 
the  previous  statute. 

In  Re  Donnigan,  2  N.  B.  N.  Rep.  755,  the  ref- 
eree holds  that  where  one  of  three  Joint  makers 
of  a  note  was  adjudicated  a  bankrupt  before  the 
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liabilii?  of  the  character  here  presented. 
The  debt  asserted  by  the  appeUant  waa  for 
the  poialty  of  the  bond,  $3,000,  claimiog  tha 
same  to  be  due,  and  that  no  part  thereof  bad 
been  paid.  The  statute  of  North  Carolina 
(Code  1883,  vol.  1,  S  1362)  provides  a 
method  for  computing  the  value  of  an  ex- 
pectancy, and  under  such  statute  the  referee 
correctly  calculated  the  value  of  future  in- 
stalments to  become  due  under  said  penal 
bond.    The  section  of  the  bankruptcy  act  in 

Siestion  seems  sufBciently  broad  to  cover  the 
aim.  Hie  d^its  referred  to,  which  may  be 
proved,  are  "a  fixed  liability,  as  evidenced 
I  by  a  judgment  or  an  instrument  in  writing, 
absolutely  owing  at  the  time  of  the  filing  of 
the  petition,  whether  then  payable  or  not." 
We  have  here  an  instrument  in  writing 
creating  a  fixed  liability,  the  maximum  <h 
which,  so  far  as  the  right  to  recover  on  the 

maturity  of  the  note,  and  one  of  tbe  other 
makers,  who  Is  conceded  to  be  an  accommoda- 
tion party  to  the  note,  paid  It  In  full  at  its  map 
turlty,  tbe  latter  cannot  prove  against  tbs 
bankrupt  n  claim  for  his  proportionate  share  ot 
the  amount  so  paid  as  a  fixed  liability  absolutely 
owing,  aa  at  tbe  time  of  the  adjudication  the 
claim  was  but  a  contingent  liability  or  mere  poih 
siblllty  of  a  debt  depending  upon  his  being  com- 
pelled to  pay  and  actually  paying  the  note  in 
whole  or  In  part. 

And  Lamoille  County  Nat.  Bank  v.  Stevens^ 
lOT  Fed.  246,  holds  that  a  note  executed  by  a 
bankrupt  firm  for  a  firm  debt  does  not  become 
a  separate  debt  ot  one  of  the  partners  as  be- 
tween him  and  the  firm  hecaase  he  was  an  In- 
dorser of  the  note  and  his  Ilabllltj  as  Indorser 
has  not  been  fixed,  and  that  even  If  each  liabil- 
ity had  been  fixed  it  would  still  iM  apparently  a 
firm  debt. 

Tbe  liability  of  the  bankrupt  ss  guarantor  oC 
the  payment  at  maturity,  or  any  time  there- 
after, of  a  note  given  by  the  purchaser  of  a 
wagon  sold  by  the  bankrupt  as  agent  for  the 
claimant,  which  note  was  not  due  at  the*  time 
of  filing  the  petition,  is  not  a  fixed  liability 
within  such  I  63a,  subd.  1.  Re  UcCanley.  2  N. 
B,  N.  Rep.  1085. 

Smith  V.  Wheeler.  55  App.  D!v.  170,  66  H. 
Y.  Supp.  780,  holds  that  the  bankrupt  maker 
of  a  note  to  tbe  payee  who  is  c<Hnpelled  to  pay 
It  after  the  bankruptcy  may  prove  the  same  un- 
der i  S71>  nothing  being  said  as  to  a  fixed  lia- 
bility wltkln  i  630,  subd.  1. 

Notes  exccnted  by  tbe  bankrupt,  and  not  due 
at  tbe  filing  of  the  petition,  are  a  fixed  llabHltj 
within  such  subd.  1.  Rt  MeCanley,  2  V.  B.  N. 
Rep.  1085. 

As  to  notes  ^ven  for  rent  which  bad  not 
accrued  at  the  time  of  the  filing  of  the  petition, 
see  Atkins  T.  Wilcox.  D3  L.  R.  A.  118,  44  C.  C. 
A.  626,  105  Fed.  59fi,  infra,  II.  d. 

d.  Leatea. 

According  to  almost  all  tbe  decisions  rendered, 
only  a  few  cases  in  Pennsylvania  holding  tlu 
contrary,  rent  which  had  not  accrued  at  tlio 
time  ot  tbe  adjudication  in  bankruptcy  Is  not 
provable  as  a  fixed  liability  or  otherwise. 

Tbns,  in  Be  Colllgnon,  4  Am.  Bankr.  Rep. 
200,  the  referee  said  tliat  as  to  a  claim  for  rent 
to  accrue  subsequent  to  the  bankruptcy  tbe  law 
has  been  well  settled,  and  seems  to  Im,  that 
Instalments  of  rent  accruing  after  tbe  time  of 
the  bankruptcy  are  neither  provable  .  debts 
against  the  estate  nor  affected  by  the  discharge. 

And  In  Reed  v.  Fhlnney,  2  N.  B.  N.  Kep.  lOOd. 
the  referee  said  tliat  from  the  decisions  am 
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>articulaT  obligation,  is  $3,000.  The  lan- 
^ige,  "absolutely  owing  at  the  time  of  the 
iling  of  the  petition,"  is  clear.  The  penalty 
)f  the  bond,  with  the  instalments  to  become 
lue  thereon,  became  absolutely  owing  at  the 
ime  of  the  execution  of  the  instrument,  and 
>he  language  of  the  act,  "whether  then  pay- 
able or  not,"  clearly  covers  the  future  in- 
talments  to  become  due  thereunder. 

In  Rigffin  v.  Magwire,  15  Wall.  549,  552, 
11  L.  ed.  232,  Mr.  Justice  Bradley,  in  pass- 
ng  upon  the  question  of  a  contingent  liabil- 
ty  under  the  bankruptcy  act  of  1841,  said: 
But  the  better  opinion  is  that,  as  long  as  it 
eroained  wholly  uncertain  whether  a  con- 
ract  or  engagement  would  ever  give  rise  to 
.n  actual  duty  or  liability,  and  there  was  no 
[leans  of  removing  the  uncertainty  by  cal- 
ulation,  such  contract  or  engagement  was 
lot  provable  under  the  act  of  1841.    .    .  . 


In  1843  Martin  Thomas  was  still  living,  and 
there  was  no  certainty  that  his  wife  would 
ever  survive  him.  It  was  uncertain  whethei 
there  would  ever  be  any  claim  or  demand. 
On  what  principle,  then,  could  the  covenant 
have  been  liquidated  or  reduced  to  present 
or  probable  valueT  If  an  action  at  law  had 
been  brought  on  the  covenant  at  that  time, 
nominal  damages  at  most,  if  any  damages  at 
all,  could  have  been  recovered.  It  did  not 
come  within  the  category  of  annuities  and 
debts  payable  in  the  future,  which  are  abso- 
lute, existing  claims.  If  it  had  come  within 
that  category,  the  value  of  the  wife's  prob- 
ability  of  survivorship  after  the  death  of  her 
husband  might  have  been  calculated  on  thi 
principles  ef  life  annuities." 

It  will  be  observed  that  the  learned  justici 
treats  annuities  and  debts  payable  in  thi 
future  ad  absolute,  existing  claims,  and  fut- 


iBlma  for  rent  it  seemed  to  be  the  settled  rule 
tiat  rent  wblch  bad  accrued  at  the  date  of  BIIdk 
be  p<?tltloQ  might  be  proved  as  a  debt  against 
be  estate,  and  held  that  only  those  Inatalments 
rblch  had  become  due  and  payable  before  the 
ankruptcy  were  provable,  no  matter  how  large 

portion  of  the  Instalment  period  had  passed 
t  th»t  time. 

And  in  Re  Shllladay,  1  N.  B.  N.  47B.  80 
Ittsb.  L.  J.  N.  S.  54,  the  referee  allowed  claims 
>r  rent  due  and  owing  at  the  time  of  flllng  the 
etitlon  and  adjudication  In  bankmptcf  glvlny 

priority  to  such  claJms,  but  disallowed  a  claim 
>r  Instalments  falling  due  after  the  adjudlca- 
ion,  on  the  ground  that  tt  was  not  a  provable 
lalm  ai^alnst  the  estate. 

And  Bray      Cobb,  100  Fed.  270.  holds  that 

landlord  Is  not  entitled  to  prove  a  claim  for 
snt  against  a  bankrupt  after  such  bankrupt 
»8e8  to  use  the  building,  as  the  contractual 
slations  are  terminated  by  the  bankruptcy,  and 
ifl  court  says  that  If  the  trustee  elects  to  reject 
le  lease,  and  surrenders  the  premises,  neither 
le  trustee  nor  the  bankrupt's  estate  Is  liable 
>r  rent  after  the  election  of  the  trustee  aod  the 
roperty  ceases  to  be  used  for  tbe  admlnlstra- 
on  of  tbe  estate.  This  decision  was  reversed 
f  the  circuit  court  of  appeals  In  Cobb  t.  Ovbb- 
(supra,  II.  b),  on  the  ground  that  tbe 
aim  for  rent  was  absolutely  owing  under  an 
greenient  therefor  contained  in  a  penal  bond, 
>thinR  bfing  said  therein  as  to  liability  on  the 
ase  Itself.  " 

In  J;r  AruBtein,  101  Fed.  708,  the  referee, 
bose  decision  wSs  affirmed  by  the  district 
idge,  botds  that  under  a  lease  having  several 
;aj-B  to  run  at  the  time  of  the  flllng  of  the 
»tltion  only  tbe  rent  which  had  accrued  be- 
Fre  such  filing  constitutes  a  fixed  llabllllf  tben 
>Bolutely  owing,  as  future  mat,  as  such.  Is 
1  incident  to,  and  grows  out  of  tbe  use  and 
icupancy  of,  tbe  premises,  and  Is  the  consldera- 
on  therefor,  and  cannot  therefore  be  a  fixed 
abllitj'  then  absolutely  owing,  or  a  "debt"  of 
ly  kind,  as  the  word  is  used  In  the  bankruptcy 
a.tute,  but  Is  only  an  unmatured  obligation  to 
ly  In  the  future  a  consideration  for  future 
ijoyment  and  occupancy,  and  therefore  cannot 
'  a  present  debt,  demand,  or  claim  at  all  irltb- 

«uch  provision. 

And  Re  Mahler,  105  Ped.  428,  Afilrming  2  N. 
N.  Kep.  70,  holds  that  rent  to  accrue  monthly 
i(3er  a  lease  after  tbe  adjudication  In  bank- 
iptcy  of  the  tenant  on  bis  own  petition  Is  not 
-ovnble  against  his  estate  as  a  fixed  llablllly 
laoitui^ly  nwing  at  the  time  of  the  filing  of  the 

cition  as  before  the  day  on  which  rem  Is  cov- 
mnied  to  be  paid  It  Is  In  no  sense  a  debt,  being 
litber  debitupi  nor  aolvendum,  aa  It  never  be- 
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comes  payable  If  the  tenant  la  evicted  before 
that  day,  or  .if  he  quits  or  assigns  his  term  with 
the  landlord's  consent.  The  court  also  bolda 
that  it  Is  not  an  unliquidated  claim  capable  uf 
liquidation  and  valuation  which  may  be  proved 
and  allowed  after  Its  amouut  has  been  ascer- 
tained, as  the  present  bankruptcy  act  does  not 
expressly  authorize  tbe  proof  of  contingent 
claims  as  the  preceding  bankruptcy  acts  did, 
and  such  a  claim  would  not  be  provable  even 
under  those  acts,  as  Its  very  existence  depends 
upon  a  contingency.  Tbe  court  expressly  states 
in  this  case  that  be  does  not  decide  whether  tb« 
bankrupt  will  remain  liable  under  his  covenants 
notwithstanding  tbe  discharge,  but  the  referee 
stated  that  bis  liability  under  such  covenants 
was  not  released. 

And  Re  Jefferson,  93  Fed.  948,  holds  that  a 
claim  for  rent  under  a  written  lease  providlUE 
for  payment  In  monthly  Instalments  accruing 
after  adjudication  In  bankruptcy  of  tbe  tenant 
la  not  a  provable  debt  so  as  to  entitle  the  land- 
lord to  a  priority  of  payment  out  of  tbe  estate 
under  a  state  statute  giving  the  landlord  a 
lien  on  tbe  tenant's  property  on  the  premises  to 
secure  the  payment  of  one  year's  rent  due  or 
to  become  due,  as  tbe  tease  and  tbe  relation  of 
landlord  and  tenant  were  absolutely  terminated 
by  the  adjudication,  as  well  aa  all  other  con- 
tracts of  the  baukrupt  and  his  right  to  occupy 
the  premises  as  well ;  and  that.  In  consequence, 
tbe  future  rent  is  not  a  fixed  liability,  and  that 
no  rent  accrued  after  such  adjudication.  The 
district  judge  states  that  In  reaching  his  con- 
clusion be  has  paid  little  attention  to  a  for- 
feiture clause  in  tbe  lease,  as  he  should  have 
reached  the  same  couclusloo  if  there  had  been 
iio  such  clause,  and  If  tbe  Kentucky  statute  bad 
not  also  contained  a  similar  provision.  In  Re 
ICIls,  98  fed.  967,  infra,  Lowell,  J.,  criticises  the 
holding,  In  this  case,  that  the  lease  is  absolutely 
terminated  by  tbe  adjudication,  and  says  that, 
notwithstanding  tbe  refusal  of  the  trustee  In 
bankruptcy  to  take  the  Icaao,  the  bankrupt  would 
remain  tenant  as  before,  citing  as  illustration 
a  lease  for  several  hundred  years  on  which  tbe 
rent  bad  all  been  paid  in  advance  except  one 
dollar  a  year,  and  which  It  would  accordingly 
be  to  the  trustee's  Interest  to  retain.  In  Atkins 
V.  Wilcox,  53  L.  R.  A.  118.  44  C.  C.  A.  626,  105 
Fed.  511.1,  infra,  the  circuit  court  of  appealH 
Btated  that  while  Justice  I^well's  example  was 
in  form  a  leasehold  It  was  In  fact  the  purchasp 
of  a  fi-eebold  for  a  present  consideration  paid 
at  the  beginning  of  tbe  term,  the  subsequent 
burden  being  so  Inconsiderable  that  It  might 
well  be  disregarded. 

And  In  Re  Frsnkel,  2  N.  B.  N.  Rep.  840,  tbe 
referee,  whose  opinion  le  aiBrmed  by  the  district 
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tber  holds  that  the  value  of  that  class  of 
debts  nan  be  calculated  upoo  the  principle  of 
life  annuities. 

In  Wolf  T.  StitB,  99  U.  S.  1,  25  L.  ed.  300. 
Hr.  Chief  Justice  Waite*  in  discussing  the 
qnestion  of  the  liability  arising  under  a  re- 
plevin bond  in  an  attachment  proceeding  to 
answer  the  judgment  of  the  court  for  the 
value  of  the  goods  replevied,  and  whether 
such  liability  constituted  a  contingent  debt 
provable  in  bankruptcy,  under  the  act  of 
1807,  said,  at  pages  7  and  8,  99  U.  8.,  and 
page  113,  25  L.  cd. :  "The  debt  thus  created 
waa  provable  under  the  bankrupt  act.  It 
was  payable  upon  the  happening  of  an  event 
which  might  never  occur,  aad  was,  there- 
fore, contingent.  The  bond  was  in  full  force 
when  the  petition  in  bankruptcy  was  filed. 
The  sum  to  be  paid  was  certain  in  amount. 
Whether  the  event  would  ever  occur  which 
would  require  the  payment  is  uncertain; 
but,  if  it  did  occur,  the  amount  to  be  paid 
wu  fixed." 

We  have  not  been  referred  to  any  author- 


judge,  holds  that  rent  to  accrae  In  the  tatnre 
under  8  lease  for  a  term  of  rears  havtng  more 
than  two  years  to  run  at  the  time  ol  (be  ad- 
Jndlcatlon  Id  bsnkruptc;  does  not  constitute  a 
fixed  tUtbllltr  ebsohitely  owlog,  as,  although  the 
coDtractunl  oUllgBtloDB  under  the  lease  are  not 
absolved  by  tbe  adjudication  as  held  In  Re 
Jefferson,  !)3  Fed.  948,  tupra,  but  only  the  pay- 
ment released  by  the  discharge,  tbe  claim.  In 
order  to  be  provable,  must  have  accrued  at  tbe 
time  tit  ftUng  tbe  petition,  and  rent  to  accrue  in 
the  fnture.  If  a  debt,  Is  one  depending  on  con- 
tingencies which  cannot  be  valued ;  and  tbat 
there  Is  no  provision  under  the  present  bank- 
ruptcy act  for  roDtlngent  claims>ot  any  kind. 

And  Atkins  v.  WUeox.  S8  L.  B.  A.  118,  44 
C.  C.  A.  (t2A.  106  Fed.  606.  bold!  tbat  note*  for 
unaccrnM  rent  are  not  provable  as  a  fixed  lis* 
billty  absolutely  owing  at  tbe  filing  of  the  pe- 
tition, where  the  lease  provides  that  If  the  prem- 
laes  flhntl  be  destroyed  by  fire,  or  if  the  lessee 
■tvall  be  deprived  of  tbelr  nsc  by  some  unfore- 
seen event  not  due  to  his  fault  or  negligence, 
he  shall  be  entitled  to  credit  tor  the  unexpired 
portion  of  the  term,  and  that  a  corresponding 
portion  of  tbe  rent  notes  shall  be  canceled,  and 
that  the  lessor  may  cancel  the  lease  on  violation 
of  any  of  its  terms  by  tbe  lessee  wltboat  pat- 
ting the  latter  In  default,  and  tbat  tbe  lessee 
■hall  not  snMet  the  premises  without  tbe  les- 
■w's  consent. 

And  In  Re  Colllgnon,  4  Am.  Bankr.  Kep.  250, 
the  referee  holds  that  wbere  the  lease  author- 
laes  the  landlord  to  relet  the  premises  as  the 
tenant's  agent  on  their  becoming  vacant  for  any 
cause,  and  hold  tbe  tenant  for  any  balance  re- 
maining after  applying  tbe  avails  of  tbe  new 
lease,  and  tbe  tenant  becomes  bankrupt  before 
the  end  of  the  term,  and  the  landlord  subse- 
quently relets  the  premises  for  a  less  amount, 
she  oannot  prove  against  tbe  estate  for  the  de- 
ficiency, under  i  63  of  . tbe  bankruptcy  act,  on  tbe 
ground  that  her  debt  has  thereby  become  liqui- 
dated, as  tbe  line  of  cleavage  is  established  at 
tbe  time  of  tbe  flUng  of  the  petition,  or  at  the 
allgbtly  later  time  of  the  adjudication,  at  which 
time  the  rights  of  creditors  become  Ozcd.  He 
also  states  tbat  tbe  deficiency  is  a  new  debt  for 
which  the  landlord  can  doubtless  hold  the  lessee, 
but  which  should  not  be  reoognhted  to  the 
detriment  of  other  creditors. 

And  where  a  lease  for  a  term  of  years  at  a 
■peclfled  yearly  rental  provides  for  payment  In 
"equal  monthly  Instalments,"  and  receivwa  for 
U.  A. 


I  ity  bearing  directly  on  this  subject  under 
the  present  bankruptcy  act,  and  have  found 
none  ourselves,  though  the  case  of  Re  lApke, 
3  Am.  Bankr.  Rep.  509,  98  Fed.  970,  inci- 
dentally touches  tbereoiL  but  the  eondii* 
siona  we  have  reu^ied  herein  are  *i°pl7 
supported  by  reason  and  authority.  BewMt 
V.  Thayer,  105  U.  S.  143,  166,  26  L.  ed.  968, 
974;  aienn  v.  Abell,  39  Fed.  10;  Re  AleaxM- 
der,  1  Low,  Dec.  470,  Fed.  Cas.  No.  161 ; 
King,  1  N.  Y.  Legal  Obs.  276,  Fed.  Cas.  No. 
7,785;  Re  Mead,  19  ^at.  Bankr.  Reg.  81,  Fed. 
Cas.  No.  9,365;  Sigshy  v.  Willis,  3  Ben.  371, 
Fed.  Cas.  No.  12,849 ;  Hare  ft  W.  notes  to 
AuTiol  V.  Mills,  I  Smith,  Lead.  Caa.  pt.  2, 
pp.  1245-1251.  The  case  of  Olenn  v.  AJbettf 
39  Fed.  10,  is  a  decision  by  Jud|;e  Simonton* 
of  this  circuit,  involving  the  liability  of  a 
subscriber  to  corporate  stock  for  his  unpaid 
subscription,  ana  in  which  such  debt  waa 
held  to  be  provable  under  the  bankruptcy 
act  of  1807.  Tbe  learned  judge  said:  "The 
liability  to  pay  was  fixed;  the  time — the 
precise  moment  when  to  pay — may  have  been 

the  lessee  are  appointed  by  tbe  state  court  who 
take  possession  of  the  premises  on  December  19, 
none  of  tlie  December  rent  having  been  paid,  and 
retain  such  possession  paying  tbe  rent  In  full 
for  tbe  time  they  are  In  such  possession  until 
January  21,  when  receivers  ir  bankruptcy 
take  possession  and  bold  until  February  21, 
paying  the  rent  In  full  for  such  time,  the 
landlord  Is  only  entitled  to  prove  for  the 
rent  from  December  1  to  December  19,  and 
not  for  tbe  rent  from  February  21  to  the  eaU 
of  the  month.    Re  Fraukel,  2  N.  B.  N.  Rep.  840. 

And  wbere  the  bankrupt  Is  the  lessee  of 
premises  under  a  lease  authorizing  the  lessors 
to  re-enter  on  the  lessee  being  declared  bankrupt, 
and  by  which  the  lessee  corenants  in  case  ot  the 
termination  of  the  lease  la  that  manner  to 
"Indemnify  the  lessors  .  .  .  against  all  Ion 
of  rent  .  .  .  which  they  may  Incur  by  rea- 
son of  such  termination  during  tbe  residue  of" 
tbe  term,  and  the  lessors  re-enter  on  tbe  oc- 
curring of  the  bankiniptcy,  they  cannot  prove  a 
claim  against  the  estate  for  the  dlfferenee  be- 
tween the  present  letting  value  for  the  re- 
mainder of  the  term  and  tbe  rent  flxed  by  tba 
lease,  as  the  covenant  of  Indemnity  would  only 
be  broken  after  the  actual  loss  of  rent,  and  then 
only  to  the  extent  that  tbe.rei\t  bad  actually 
been  lost.  Re  Kill,  98  Fed.  967.  The  district 
Judge  also  stated  that  at  tbe  time  of  the  ad- 
judication the  claim  was  contingent  upon  tbe 
termination  of  the  lease  by  the  lessor  for  breach 
uf  the  covenant  and  a  subsequent  loss  of  rent 
by  tlw  lessor,  and  that  such  claim  was  not  prov- 
able as  a  fixed  debt  under  I  eSo,  enbd.  1,  of  any 
other  provision  of  the  present  bankruptcy  act. 

Aud  In  Re  Cronson,  1  N.  B.  N.  474,  the  lease, 
which  was  for  five  yearR.  provided  for  a  speci- 
fied yearly  rental  paj-afole  monthly  on  the  first 
day  of  each  month,  and  provided  that  on  failure 
to  make  any  payments  when  due  the  rent  for 
tbe  entire  term  should  become  due.  The  Hay 
rent  was  not  paid,  and  on  May  19th  a  peti- 
tion In  voluntary  bankruptcy  was  filed  and  the 
petitioner  adjudicated  a  bankrupt.  On  June  6th 
a  receiver  was  appointed,  who  retained  the 
premises  till  July  8d.  Tbe  claim  was  made  that 
the  rent  for  the  entire  future  term  was  provable, 
and  was  also  a  preferred  claim  under  tbe  Penn- 
sylvania rtatute.  The  referee,  however,  only 
allowed  the  rent  from  Hay  1st  to  June  6tb  to 
be  proved,  which  was  allowed  as  a  pntemd 
claim,  and  also  allowed  the  regular  rental  for 
the  month  the  receiver  had  posassslon,  ■tatlag 
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uncertain.  The  subscription  was  an  abso- 
lute prtHnise,  debitum  in  prtnmti;  a  part* 
poBsiblyi  aolvmdum  in  futuro." 

We  are  confirmed  in  the  concInBlons 
reached  by  refeience  to  other  sectioiu  of  the 
present  bankruptcy  act.  Section  16  pro- 
Tides  that,  "the  liability  of  a  pei'son  who  is 
a  codebtor  with,  or  guarantor  or  in  any  ma,n- 
Mer  a  surely  for,  a  bankrupt  shall  not  be  al- 
tered by  the  didchargc  of  such  bankrupt." 

Paragraph  i  of  S  &7  provides  that,  "whoi- 
«w  a  ci  editor,  whose  claim  a^inst  a  bank- 
rupt estate  Is  secured  the  individual  un- 
dertaking of  any  person  fails  to  prove  such 
claim,  such  person  may  do  ao  in  the  credit- 
or's name,  and  if  be  discharge  such  under- 
taking in  whole  or  in  part,  he  shall  be  sub- 
rogated to  that  extent  to  the  rights  of  the 
creditor." 

It  would  thus  appear  that  to  sustain  ap- 
peUee'a  contention  in  thia  cause  would  bring 
about  thia  condition:  that  the  appellant 
would  be  denied  the  right  to  assert  a  claim 
due  herself,  though  the  insolvent  surety 
would  be  expressly  authorized  by  law  to 


make  proof  of  a  claim  for  the  amount  due 
her  in  her  name  for  his  own  benefit.  Such 
an  interpretation  would  not  be  in  consonance 
with  the  reason  and  spirit  of  the  law,  and 
bring  about  a  result  that  could  never  have 
been  contemplated  by  its  authors.  The 
bond  in  this  case  is  a  fixed  obligiitiou,  its 
amount  definite  and  certain,  and  the  same 
was  in  full  force  and  eflfect  at  the  date  of 
the  filing  of  the  petiticm  in  bankruptcy, 
though  the  liability  thereunder  ispayable  in 
the  future,  and  in  stated  lums.  Ihe  demand 
is  clearly  one  the  value  of  which  can  be  as> 
certained,  and  hence  provable  under  tin 
bankruptcy  act;  and,  the  value  thereof,  as 
thus  fixed,  being  in  exeesB  of  the  penalty 
thereof,  the  debt  for  penalty  only  i»  prova- 
ble, and  should  have  been  allowed  by  the 
referee,  instead  of  the  sum  reported  by  hioL 

The  decision  of  the  lower  court  will  be  re- 
vised, and  the  eauae  remanded  tkertbo  to  tw 
proceeded  with  in  aeoordanoe  with  the  views 
herein  expreaaed. 

Aaoened. 


that  tbe  rent  ao  flzed  bj  the  lease  was  reason- 
able. 

Where  the  lease  coatalna  a  covenant  by  the 
leasee  not  to  aaalgn  the  aame  voluntarily  or  la- 
voluntarily,  by  Jodldal  proceedings  or  other- 
wise, without  the  lessor's  consent  under  "pen- 
alty" of  Instant  forfeiture  of  the  lease  and  of 
a  speclfled  sum  as  "additions!  rent."  and  the 
lessee  becomes  bankropt,  the  amount  so  speclfled 
Is  not  provahtc,  as  it  is  for  a  penalty,  and  not 
Cor  llquidAted  damages,  and  was  not  due  or 
owing  at  tbe  time  of  the  fllli.g  of  the  petition. 
Re  Bboads,  2  N.  B.  N.  Bep.  179.  The  referee 
alao  states  that  the  remedies  of  tbe  landlord 
w  such  covenant  are  not  affected  by  the  bank- 
ruptcy proceedings. 

But  in  Re  (lersoa.  2  Am.  Bankr.  Bep.  170,  8 
Pa.  DIst.  R.  277,  tbe  baoknipt  held  ander  lessees 
who  were  to  pay  |4,200  per  annom,  payable 
fSSO  montbly  Id  advance.  At  the  time  of  the 
filing  of  the  petition  In  bankniptcy  on  November 
astb  the  November  rent  was  not  paid.  The 
trustee  oceopled  the  premisea  dnrlng  December, 
aUowIng  tbe  full  rent  fixed  bj  tbe  lease  tber^ 
for,  and  the  adjudication  was  made  on  January 
Sd,  following.  Distress  for  the  November  rent 
was  made  November  28tb,  and  for  the  December 
rent  on  December  2d,  and  ft  was  ordered  that 
tbe  sale  of  tbe  property  distrained  should  be 
made  by  the  receiver  In  bankruptcy  subject  to 
the  landlord's  lien  whose  claim  was  to  be 
proved  as  a  preferred  one.  Tbe  Pennsylvania 
statute  gives  a  lien  on  the  property  on  the  prem- 
ises for  one  year's  rent,  and  provides  that  rent 
for  not  more  than  one  year  shall  be  first  paid 
ont  of  the  proceeds  oTan  execatkm  sale.  The 
referee  stated  that  there  was  no  dispute  as  to 
tbe  amount  of  the  claim  tor  rent,  and  allowed 
to  the  landlord  out  of  the  proceeds  of  the  sale 
91,813.68  In  addition  to  the  «3&0  allowed  for 
the  recelvet'i  nae  and  occapatlon  of  the  pran- 
laei  for  the  month  of  December.  It  la  difflcult  to 
say  Jnst  what  tbe  referee  Intended  to  bold,  but 
It  would  seem  from  some  of  the  eases  cited  that 
If  the  rent  for  an  wtlre  year  bad  been  claimed, 
whether  arcrulng  before  or  after  the  bank- 
mptcy,  sarh  claim  would  have  been  allowed  aa 
a  preferred  claim. 

And  In  Ac  Goldstein.  2  Am.  Bankr.  Bep.  603, 
the  lease,  which  bad  several  years  to  run,  con- 
tained an  agreement  by  the  lessee  that  If  he 
■konid  become  bankmpt  during  the  term  tbe 
whole  rent  for  the  unexpired  term  shonid  a^ 
MUR.  A. 


once  become  due  and  collectible.  The  referee 
held  that  sutrh  provision  was  not  Illegal  or 
against  public  policy,  and  that,  as  under  the  law 
of  X^nnsylvanla  where  tbe  bankruptcy  occurred 
tbe  landlord  had  a  lien  for  a  year's  rent,  he  was 
mtltled  to  priority  for  a  full  year's  rent,  al- 
though only  n  small  amount  bad  accrued  before 
the  bankrnptcy,  and  said  that  the  whole  amount 
for  the  unexpired  term  became  due  on  the  date 
of  the  adjndlcatira  although  the  priority  was 
limited  to  one  year.  In  allowing  tbe  claim  the 
referee  fixed  It  at  one  year's  rent,  saying  noth- 
ing as  to  tbe  landlord's  rl^ta  to  the  rent  for 
subsequent  years. 

According  to  all  the  cases  discnsslng  the  ques- 
tion the  landlord  Is  entitled  to  be  paid  as  part 
of  the  expenses  tbe  rent  for  tbe  time  tbe  receiv- 
er or  trustee  In  bankruptcy  remains  In  possea- 
slon  of  the  premises,  and  so  tar  as  appears  the 
rent  has  been  allowed  at  tbe  rate  fixed  by  the 
lease.  This,  of  course,  is  not  proved  aa  a  fixed 
liability  wttbln  f  63a,  subd.  1. 

Agreements  as  to  condition  of  premises  at  the 
end  of  the  term. 

Wh«e  a  lease  contains  a  covenant  by  the 
lessee  to  keep  the  Improvements  on  the  premlaes 

in  good  repair  and  "at  the  end  of  the  term" 
surrender  the  premises  In  the  same  condition 
as  when  received,  and  tbe  lessee  becomes  bank- 
nipt  before  the  end  of  tbe  term,  leaving  the 
premises  In  bad  condition,  a  claim  for  the 
amount  necessary  to  put  them  in  repair  Is  not 
provable,  as  It  is  not  absolutely  due  and  owlns 
at  the  time  of  the  filing  of  tbe  petition,  within 
i  63a,  subd.  1,  and  therefore  cannot  be  liqui- 
dated under  I  63b,  wblcb  refers  only  to  claims 
coming  within  i  68a.  Jfe  Fraakel,  2  N.  B.  M. 
Bep.  840. 

And  where  by  a  lease  of  realty  tbe  tenant  Is 
permitted  to  mske  certain  alterations,  he  agree- 
ing to  restore  tbe  premises  to  their  former  con- 
dition at  the  expiration  of  tbe  lease,  and  be  be- 
comes bankrupt  before  snch  expiration,  and  the 
landlord  enters  and  leases  the  premises  to  the 
tmstee.  In  bankruptcy,  receiving  compensation 
from  the  estate  for  the  time  they  are  occupied 
by  the  truntee,  the  claim  for  failure  to  restore  the 
premises  to  their  former  condition  Is  not  prov- 
able, as  there  was  no  obligation  to  restore  until 
the  expiration  of  the  term  fixed  to  tbe  lease. 
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end  th^re  was  tberefore  no  breacb  of  tbe  agree- 
ment. Re  Arnateln,  101  Fed.  706.  Nothing 
Is  aald  directly  In  thla  caae  aa  to  the  question 
whether  such  Ilabllttj  1»  fixed  and  ahaolutelr 
owing  at  the  time  of  filing  tbe  petition,  within 
i  iaa,  BUM.  1. 

III.  Oonclugion. 

It  tbe  liability  la  CMitlngent  on  the  hap- 
pening of  Home  event  which  has  not  yet  occurred 
at  the  time  of  the  bankruptcy,  or  If  the  amount 


for  which  the  bankrupt  [■  liable  la  subject  to 
cbauge  In  any  manner.  It  Is  not  a  fixed  llabllltr 
absolutely  owing  within  the  proTtrion  of  the 
bankmptcy  lair  In  question.  Thus,  a  Hablll^ 
of  an  indorser  on  a  note  which  Is  not  due  at 
the  time  of  tbe  bankruptcy,  or  on  a  decree  tor 
alimony  which  Is  subject  to  modi fl cat [(m  at 
any  time.  Is  not  provable,  nor  la  the  llabllit7> 
If  there  Is  any,  as  to  which  the  decisions  ar« 
Ln  conflict,  for  rent  to  accrue  after  the  bank- 
ruptcy, although  the  liability  for  rent  alreadj 
accrued  aeems  to  be  unquestioned.     J.  H.  B. 
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Frank  M.  POWELL,  Appt., 

V. 

Hester  M.  SPACKMAN,  Beapt. 

(  Idaho  ) 

*1.  A  RuiiB<ltatIoiiKl  provision  wklek 
pFovldes  that,  "for  the  pnrpoa*  of 
▼otlnpr,  no  person  shall  be  deemed  to  hare 
gained  or  lost  a  residence  by  reason  of  his 

presence  or  absence  .  .  .  while  kept  at 
any  almshouse  or  other  asylum  at  public  ex- 
pense," preserves  the  TOttug  status  of  tbe  In- 
mates of  a  soldiers'  home  at  the  time  of  their 
entry  thereto,  and  such  Inmates  cannot  ac- 
quire, by  reason  of  their  presence  In  such 
soldiers'  home,  and  while  kept  at  public  ex- 
pense, the  right  to  vote  In  tbe  county  and 
preclnci  In  which  such  Inttltutlon  Is  located, 
a.  Where  the  laavoave  of  a  constllu- 
tlonal  provision  is  plain  and  free  from 
ambl^lty.  the  ordinary  signification  of  the 
words  employed,  as  used  In  common  parlance, 
must  be  contidered,  and  tbe  intent  of  the  pro- 
vision gathered  from  tbe  words  themselves, 
giving  to  them  their  usual  meaning  and  slg- 
nlflcatlon. 

(.SulUvan,  dfoientf.) 
(June  6,  1901.) 

APPEAL  by  contestant  fr<»n  a  judgment 
of  the  District  Ckmrt  lor  Ada  County  in 
favor  of  defendant  in  a  proceeding  to  eon- 
teat  dpfendunt's  claimed  dection  to  the  of- 
flee  of  county  superintendent  of  public  in- 
struction. Reversed. 

The  facts  are  stated  in  the  opinions. 
Messrs.  Kemry  Z.  JToluisaii,  Jolui  J. 
Blake,  and  Bawley  Jfe  Pnekett,  for  appel- 
lant: 

Inmates  of  the  soldiers'  home  were  not 
entitled  to  vote  in  t^e  precdnet  where  the 
home  was  located. 

BiJvey  v.  Lindmy,  107  N.  Y.  65,  13  N.  E. 
444;  Laicrcvce  v.  Leidigh,  58  Kan.  5fl4,  50 
Pftc.  600;  Wolcott  V.  Holcomb,  97  Mich. 
361,  23  L.  R.  A.  215,  56  N.  W.  838;  Regis- 
tration in  Erie,  8  Pa.  Dist.  R,  14. 

■Headnotes  by  Quaaus,  Cb.  J. 

Note.—  As  to  residence  of  flector  In  soldiers* 
home,  see  Wolcott  v.  Holcomb  (Mich.)  23  L.  R. 
A.  215,  and  note. 

As  to  residence  for  voting  purposes  of  student 
In  tbeologlcti  seminary  who  has  tenounced  all 
other  homes,  see  Re  Barry  (N.  T.)  52  L.  B.  A. 
631. 

64  L.  R.  A. 


The  facta  to  establish  legal  reaidence  for 
voting  purposes  by  one  while  kept  at  any 
lioirie  or  a^lum  at  the  public  expense  must 
be  acts  wholly  independent  and  outside  vl 
his  presence  in  the  institution,  and  should  be 
very  clear  and  convincing. 

Re  Goodman,  146  N.  Y.  284,  40  N.  E.  769; 
Re  Oarvey,  147  N.  Y.  117,  41  N.  E.  430. 

Messrs.  Wymaa  4b  Wjrman,  for  respond- 
ent: 

The  general  common-law  rule  disqualifies 
those  who  ore  indigent  or  under  the  domin- 
ion of  others. 

1  Bl.  Com.  S  171,  aubaec  1. 

No  one  becomes  a  voter  merely  "by  rea- 
son of  his  presence  or  absence"  at  a  partic- 
ular place,  independent  of  any  such  consti- 
tutional provision. 

People  ex  rel.  Budd  v.  Holden,  28  CaL 
124;  Devlin  v.  Anderson,  38  Cal.  92;  J»«l- 
71"  111  V.  Johnson,  10  Mass.  488;  Biddle  ▼. 
Wing,  -Clarke  ft  H.  Elec.  Cas.  504;  10  Am. 
&  Kuff.  Knc.  Law,  p.  604 ;  Pedigo  v.  Orimes, 
113  Ind.  148,  13  N.  E.  700;  Bhaeffer  r.  Oil- 
hert,  73  Md.  66,  20  Atl.  434;  Vanderpoel  v. 
O'Hanlon,  63  Iowa,  246.  36  Am.  Rep.  216, 
5  N.  W.  119;  Paine.  Elections,  §  69;  Den- 
nis V.  Siate,  17  Fla.  389;  Opinion  of  the  Jua- 
tices,  5  Met.  587. 

One  does  not  lose  his  residence  by  reason 
of  his  absence  while  in  the  service  of  the 
state,  and  it  is  competent  for  the  party  to 
prove  his  intention  m  respect  to  it. 

Siatc  ex  rel.  Hannon  v.  Orizzard,  89  N. 
C.  115. 

So  no  prohibition  is  necessary,  or  waa 
intended,  by  S  5  of  our  Constitution,  It 
13  n  question  of  fact,  and  the  intention  is 
evidence  of  the  fact.  Mere  actual  residence, 
however  prolonged,  wHl  not  constitute  legal 
residence  unless  accompanied  with  the  in- 
tention of  making  the  place  a  home. 

Paine.  Elections,  S  47;  MoCrary.  Elec- 
tions. 4th  ed.  §  97;  Story,  Confl.  L.  p.  44, 
fi  46.  flubsecs.  7,  8,  13;  Darragh  v.  Bird,  3 
Or.  22n:  10  Am.  &  Eng.  Enc.  Law.  2d  ed. 
pp.  508.  599. 

Section  5  of  the  Constitution,  therefore, 
merely  furnishes  a  rule  of  evidence 
which  the  prima  facie  right  of  inmaten  of 
the  home  to  vote  in  and  claim  as  their  le- 
gal residence  the  precinct  where  the  home 
is  situated,  "by  reason  of  their  presence" 
tliere,  is  taken  away,  but  they  must  prove 
their  right  by  other  evidence. 
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Fry'a  Election  Caae,  71  Pa.  302,  10  Am. 
Hep.  698;  Vanderpoel  v.  O'Hanlon,  53 
lowft,  246,  36  Am.  Rep.  216,  5  N.  W.  119; 
iMHkford  V.  Qebhart,  130  Mo.  633,  32  S. 
W.  1127. 

All  of  the  actB  which  are  necessary  to 
make  a  residence  or  domicil  there  are  a(- 
llrmatiTely  proved  bj  abandoning  the  form- 
er home  without  intention  to  return,  and 
taking  up  a  residence  in  the  home  with  the 
intention  of  permanently  residing  there. 

Story,  Confl.  L.  6th  ed.  S  46,  p.  44;  Dar- 
ragh  v.  Bird,  3  Or.  229 ;  Wood  t.  Fitzgerald, 
3  Or.  S68;  PeopU  em  reL  Budd  v.  Hoiden, 
28  Cal.  124;  DevUn  v.  Andenon,  38  CaL 
9Z;  10  Am.  k  Eng.  Ene.  Law,  2d  ed.  p. 
93Se;  McCrary,  Elections,  4th  ed.  {  466a; 
Re  Green,  5  Fed.  145. 

The  Constitution  adopted  by  the  state  of 
Idaho  in  1800  is  taken  from  the  Constitu- 
tion of  California,  and  the  decisions  of  that 
eourt  as  to  what  those  provisions  of  the 
Gonstitntlon  meant  were  adopted  with  those 
provisions. 

Flood  V.  McOlure  (Idaho)  32  Pac.  255; 
Broum  v.  Bryan  (Idaho)  51  Pac.  1001; 
Sutherland,  Stat  Constr.  5  266,  p.  337. 

The  case  of  Silvey  v.  lAndaay,  107  N.  Y. 
55.  13  N.  E.  444,  sustains  our  view  of  the 
law  of  this  case. 

People  r.  Cady,  143  N.  Y.  100,  25  L.  R. 
A.  30i>.  37  N.  E.  673;  Be  Ooodman,  146  N. 
\.  284,  40  N.  E.  769;  Re  Oarvey,  147  N. 
Y.  117,  41  N.  E.  439;  Re  Batterman,  14 
Misc.  213,  35  N.  Y.  Supp.  693;  Re  Griffiths, 
16  Miac.  128.  38  N.  Y.  Supp.  953;  People 
ecB  rel.  Mcffhane  v.  Hagen,  48  App.  Div. 
203.  62  N.  Y.  Supp.  816. 

This  question  was  again  determined  in 
our  favor  hy  the  supreme,  court  of  Califor- 
nia in  the  case  of  Stetoart  v.  Kyaer,  105 
Cal.  459.  39  Pac  19. 

Qnnxles,  Cit.  J.,  delivered  the  opinion  of 

the  court: 

Tliis  action  was  commenced  by  the  appel- 
lant, who  is  an  elector  of  Ada  county,  to 
contest  the  election  of  the  respondent.  Hes- 
ter M.  Spackman,  to  the  <^ce  of  county  su- 
perintradent  of  public  instruction  of  said 
county,  and  who  recraved  a  certificate  of 
election  to  said  office ;  whereas  it  is  claimed 
by  appellant  that  Miss' Helen  Coston  was 
elected  to  said  office,  and  should  have  re- 
ceived certificate  of  election  thereto.  A 
stipulation  of  facts  was  iiled,  and  the  case 
decided  upon  the  same  1^  the  lower  court. 
It  is  afH'eed  in  the  stipulation  that  40  in- 
mates of  the  soldiers'  home,  situated  in  Sol- 
diem'  Home  precinct,  in  said  county,  voted 
for  Mifts  Spackman,  including  which  40 
votes  the  vote  of  Miss  Spackman  waa  2,- 
299.  and  that  of  Miss  Coston  2,290.  It  is 
also  stipulated  that  these  40  inmates  never 
renided  in  said  county  except  in  said  sol- 
diers' home;  the  eighth  paragraph  of  the 
stipulation  being  in  words  and  figures  as 
follows :  "That  at  least  40  of  the  said  per- 
sons above  referred  to,  and  whose  names  are 
set  forth  in  plaintiff's  complaint,  will  testl- 

Lthat  they  abandoned  their  fm-mer  resi- 
ces  and  places  of  abode  with  no  inten- 
»4  L.  IL  A. 


tion  of  returning  thereto,  and  took  up  their 
residence  in  said  soldiers*  home  in  said  Sol- 
diers' Home  precinct,  Ada  county,  Idaho, 
and  thereafter  resided  and  continued  to  re- 
side therein  with  the  intention  of  permanent- 
ly remaining  and  residing  there;  and  that 
each  of  said  persons  were,  at  the  time  of  said 
election,  and  for  six  months  prior  thereto 
had  been,  residing  at  and  as  inmates  of  the 
soldiers'  home  in  said  Ada  county,  state  of 
Idaho ;  and  that  at  all  times  during  their 
residence  there  the  said  soldiers*  home  was 
established  under  the  laws  of  the  state  cMt 
Idaho,  and  maintained  at  the  public  ex- 
pense. That  all  of  said  persons  above  r» 
ferred  to  were  duly  and  regularly  admitted 
to  said  soldiers'  home  und^  the  terms  and 
provisions  of  the  act  entitled  'An  Act  to  Es- 
tablish a  Soldiers'  Home,*  passed  at  the  sec- 
ond and  fifth  sessions  of  the  legislature  of 
the  state  of  Idaho,  and  approved  March  2, 
1893  [Sess.  I.d.wB  1893,  p.  91],  and  February 
9,  1899  [Sees.  Laws  1809,  p.  190],  respective* 
1y,  and  hereinbefore  referred  to;  and  during 
all  the  time  of  their  residence  in  said  Ads 
county  they  were  maintained  in  the  said  wcA- 
diers'  home  at  the  public  expense." 

Judgment  was  given  in  favor  of  Miss 
Spackman,  the  respondent,  from  which 
judgment  this  appeal  was  taken. 

This  cause  is  to  be  determined  upon  a 
construction  of  article  6  of  our  Constitu- 
tion, especially  {  5  of  said  article,  which  !a 
as  follows :  "For  the  purpose  of  voting,  no 
person  shall  be  deemed  to  have  gaintn  or 
lost  a  residence  by  reason  of  his  presence 
or  absence  while  employed  in  the  service  of 
this  state,  or  of  the  United  States,  nor  while 
enRftged  in  the  navigation  of  the  waters  of 
this  state  or  of  the  United  States,  nor  while 
a  student  of  any  inaUtution  of  learning,  nor 
while  kept  at  any  almshouse  or  other  asy- 
lum at  public  expense."  Section  2  of  said 
article  of  the  Constitution,  as  amended, 
provides  that,  "except  as  in  this  article 
otherwise  provided  every  male  [and  female 
citizen  of  the  United  States],  twenty-one 
years  old,  who  has  actually  resided  in  this 
state  or  territory  for  six  months,  and  in 
the  county  where  he  <^crs  to  vote  thir^ 
days  next  preceding  the  day  of  election,  if 
registered  as  provided  by  law,  is  a  qualified 
voter."  Section  3  of  said  article  provides 
that  parties  who  are  insane,  under  guar- 
dianship, idiotic,  convicted  of  any  of  cer- 
tain crimes,  and  not  restored  to  citizenship, 
or  who,  at  the  time  of  the  election,  are  con- 
fined in  any  public  prison,  etc.,  shall  not 
vote.  Section  4  of  said  article  is  as  fol- 
lows :  "The  legislature  may  prescribe  qual- 
ifications, limitations,  and  conditions  tar 
the  right  of  suffrage  additional  to  those  pr«> 
scribed  in  this  article,  but  shall  never  an- 
nul any  of  the  provisions  in  this  article 
contained."  The  election  statutes  of  this 
state  cannot  affect  the  question  presented 
here,  as  none  of  the  constitutional  provi- 
sions can  be  repealed  by  legislative  enact- 
ment. It  will  thus  be  seen  that  the  qnalfiS* 
cations  of  an  elector  are  prescribed  by  tiia 
Constitution ;  that  the  legislature  is  re- 
stricted from  annulling  any  oLtbe  qualifloa- 
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tions  pvscribed,  but  expressly  authorized  to 
preacribe  additional  "qualificatioiiB,  limita- 
ttons,  and  conditions  for  the  right  of  suf- 
frage." One  of  the  indispensable  elemeDts 
of  the  right  to  vote  in  this  state  is  resi- 
dence,-—"six  months  in  the  state,  and  thir- 
ty days  in  the  county,  next  preceding  the 
dection,** — and  so  says  the  Constitution. 
Can  this  residence  be  acquired  by  a  person 
who  is  an  inmate  of  an  almshouse  or  of  an 
asylum  kept  at  public  expense,  while  resid- 
ing in  such  almshouse  or  asylum?  The  an- 
swer to  this  must  be  found  in  a  construction 
of  the  language  used  in  S  5,  art.  6,  of  the 
Constitution,  quoted  above.  This  section 
must  be  considered  in  connection  with  the 
other  provisions  of  the  Constitution,  and 
the  whole  must  be  construed  so  as  to  give 
force  and  effect  to  all  of  the  provisions  of 
that  instrument,  without  destroying  or  nul- 
lifying any  of  them.  The  meaning  and  in- 
tent of  the  provision  in  question,  taking  the 
instrument  as  a  whole,  must  be  determined. 
In  doing  this  we  must  give  to  the  language 
used  that  efTect  which  was  most  probably  in- 
tended. We  must  consider  the  words  used 
in  their  ordinary  and  usual  aignifteation. 

It  will  he  seon  that  the  specific  inquiry 
here  is  whether  a  resident  of  some  county 
other  than  Ada  county  can  take  up  his 
abode  in  the  soldiers'  home,  in  Soldiers' 
Home  precinct,  in  Ada  county,  intending  to 
make  that  his  home  permanently,  and  with 
the  intention  of  abandoning  his  former  resi- 
dent, and  by  continuous  presence  in  said 
soldiers'  home  for  thirty  days  (he  having 
been  in  the  state  six  months  prior  thereto), 
acquire  the  right  to  vote  in  said  precinct. 
The  stipulation  of  facts  in  this  case  shows 
that  the  votes  in  question  were  cast  by  in- 
mates of  the  soldiers'  home,  who,  "during  all 
the  time  of  their  residence  in  Ada  county, 
.  .  .  were  maintained  in  the  said  sol- 
diers' home  at  the  public  cocpensfc"  With 
all  due-  deference  to  the  inmates  of  said  lol- 
diera'  home,  tnere  can  be  no  question  but 
what  it  is  an  "asylum,"  maintained  "at  the 
public  exoense."  Now,  in  the  purview  of 
the  constitutional  provision  under  consider- 
ation, what  does  the  language  used  mean: 
Tor  the  purpose  of  votinjr,  no  person  shall 
be  deemed  to  have  gained  or  lost  a  residence 
by  reason  of  his  presence  or  absence  .  .  . 
while  kent  at  any  almshouse  or  other  asy- 
lum at  the  public  expenseT"  In  interpret- 
ing this  language  we  should  have  no  seri- 
ous trouble,  as  all  the  words  used  are  sim- 
ple, and  have  a  well-defined  signification  as 
used  in  conimon  parlance.  If  any  one  word 
in  this  section  is  liable  to  raise  any  doubt 
whatever  of  the  meaning  of  the  provision, 
or  the  effect  that  it  was  intended  that  the 
provision  should  have,  it  is  the  word 
"deraned,**  in  the  phrase  "no  person  shall  be 
deemed  to  have  gained  or  loet  a  residence 
1^  reason  of  his  presence  or  absence."  etc. 
The  word  "deemed"  is  the  past  participle  of 
the  transitive  verb  "deem,"  which  is  de- 
fined by  Webster  as  follows:  "To  account; 
to  esteem;  to  think;  to  judge;  to  hold  in 
opinion;  to  regard."  And  it  is  defined  by 
tfai'  same  lexicographer,  when  used  as  an  in- 


transitive  verb,  as  follows:  '^o  be  of  opin- 
ion; to  think;  to  estimate."  Giving  this 
word  its  ordinary  signification  as  generally 
used,  it  would  read  in  the  provision  in  ques- 
tion thus:  "No  person  shall  be  accounted, 
or  no  person  shall  be  esteemed,  or  no  per- 
son sh^l  be  thought  to  be,  or  no  person  shall 
be  judged  to  be,  or  no  perscm  shall  be  h.M 
in  opinion  to  be,  or  no  person  shall  he  re- 
garded to  have  gained  or  lost  a  residenee 
by  reason  of  his  presence  or  absence  at  an 
asylum  kept  at  the  public  expense,  for  the 
purpose  of  voting.  The  right  of  the  40  uo- 
mates  of  the  soldiers'  home  mentioned  in 
the  plfjidings  and  stipulation  of  facts  de- 

Sends,  so  far  as  the  qualification  of  resi- 
enee  is  concerned,  to  vote  in  said  Ada 
county,  upon  their  presence  in  said  soldiNV* 
home.  Tliey  did  raiide  in  other  counties. 
All  of  tlieir  residence  in  Ada  county  haa 
consisted  of  the  time  spent  by  them  in  the 
soldiers'  home;  and,  if  th^  have  resided  in 
Ada  county  the  requisite  thirty  days  re- 
quired by  the  Constitution  in  order  to  enti- 
tle them  to  vote  in  the  latter  county,  it 
must  be  **br  reason  of  their  presence"  in 
the  Holdiers'  home.  Now,  if  the  court  is 
prohibited  from  "accounting"  them  resi- 
dents of  the  county  of  Ada,  for  voting  pur- 
poses, "by  reason  of  their  presence"  at  said 
home,  how  can  we  account  them  residents 
of  said  county!  IIow  can  we  "esteem"  them 
residents  of  said  county  T  How  can  we 
"think"  them  residents  of  said  county  T 
(Tow  can  we  "judge"  them  to  be  residents  oi 
said  couctyt  Kow  can  we  *'hold  io  opin- 
ion" that  they  are  residents  of  said  counfy? 
How  can  we  "regard"  them  as  residents  of 
said  county?  To  do  so  it  must  be  "by  reason 
of  their  presence"  at  the  soldiers'  home,  and 
while  kept  at  public  expense,  in  plain  viola- 
tion of  the  Oonstitution.  This  cannot  be 
done  without  violating  the  Oonstitution 
itself.  The  language  used  cannot  be  r^ard- 
cd  in  any  other  lieht  than  that  the  framers 
of  the  Constitution  intended  that  the  in- 
mates of  such  an  institution,  whose  residence 
in  a  county  depended  upon  their  "presence" 
in  or  at  such  institution,  should  not  vote  in 
such  county;  and.  further,  that  by  reascHi 
of  their  absence  from  the  county  of  their 
residence  they  should  not  lose  their  right  to 
vote  in  the  latter  county. 

In  the  ease  of  Stivey  Ltndtap,  107  N. 
Y.  55,  13  N.  E.  444,  the  court  of  appeals  of 
New  York  construed  a  similar  provision. 
'Hie  plaintiff  in  that  case  had  been  an  in- 
mate of  the  soldiers'  home  at  Bath  six 
years,  and  made  oath  as  follows:  "I  reside 
in  the  town  of  Bath  for  the  reason  that  I 
was  admitted  an  inmate  of  the  New  York 
Soldiers*  and  Sailws*  Home,  in  this  town, 
by  the  authorities  thereof,  in  the  year  1880, 
and  have  remained  such  inmate  from  that 
time  to  the  present,  with  the  intention  at 
all  times  of  making  my  residence  in  said 
institution,  so  long  as  I  shall  be  permitted 
to  remain  such  inmate.  ...  In  becom- 
ing an  inmate  of  said  institution,  I  intended 
to  change  my  residence  from  the  city  of  New 
York  to  the  fifth  election  district  of  said 
town  of  Dath."   The  plaintiff  there,  so  far 
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as  intent  is  concerned,  abandoned  his  resi- 
dence in  Ihfl  city  of  New  York,  and  changed 
it  to  the  town  of  Bath.  Yet  the  New  York 
eourt  held  that  bis  narrative  of  his  inten- 
tion was  only  a  conclusion  from  the  facts 
stated.  The  court  said,  inter  alia:  "His 
relations  were  not  with  the  villa^  but  with 
the  institution,  which  was  situated  within 
its  borders.  ...  It  follows  that  he  has 
not  lost  the  right  to  vote  in  the  place  of  his 
legal  residence.  New  Yorlc,  for  the  provi- 
sion of  the  Cnnstitntion  in  question  also  de- 
ulares  that  he  shsU  not  lose  his  residence 
b^  reuson  of  such  'presence*  in  the  'institu- 
tion.' As  to  that  city,  he  is  to  be  regarded 
as  temporarily  absent,  and  his  residence  as 
a  citi^'en  still  therein.  We  have  no  doubt 
that  the  institution  in  question  is  within 
the  pnrview  of  the  constittitional  provision 
(art.  2.  5  3)  above  referred  to.  It  ia  an 
asylum  supported  at  the  public  expense,  and 
its  mcn'l  ers  are  within  the  mischief  against 
which  thot  provision  is  aimed, — the  partici- 
pation of  an  unconcerned  body  of  men  in  the 
control,  through  the  ballot  box,  of  munici- 
pal afl'nirs  in  whose  further  conduct  they 
have  no  interest,  and  from  the  mismanage- 
ment of  which  by  the  oGBcers  their  ballots 
might  elect  they  sustain  no  injury.  But  the 
qnestinn  In  each  case  is  still,  as  it  was  be- 
fore the  adoption  of  the  Constitution,  one 
of  (iomicil  or  residence,  to  be  decided  upon 
all  the  circumstances  of  the  case.  The  pro- 
vision (art.  2,  i  3)  disqualifies  no  one;  con- 
fers no  right  upon  anyone.  It  simply  [note 
the  langiiacrel  eliminates  from  those  circum- 
stanoca  the  fact  of  the  presence  in  the  insti- 
tution nan^ed  or  included  within  its  terms. 
It  settles  the  law  as  to  the  effect  of  such 
presence,  and  as  to  which  there  had  before 
been  a  difTerence  of  opinion,  and  declares 
that  it  does  not  constitute  a  test  of  a  ri^ht 
to  vote,  and  is  not  to  be  so  r^arded.  The 
person  oiTerini;  to  vote  mnst  find  the  requi- 
site quflliflcations  elsewhere."  The  able 
and  ingenious  counsel  for  respondent  argues 
that  tl-e  decision  in  Silvey  v.  Lindmy,  107 
N.  Y.  r>n,  13  N.  E.  444,  does  not  support  the 
contention  of  appellant;  that  the  facta  are 
different;  that  in  that  case  the  plaintiflf's 
abode  in  the  soldiers'  and  sailors'  home  was 
only  temporary,  transient,  and  not  intended 
to  be  permanent;  h«ioe  the  decision  there  is 
-not  applicable  here.  However  strenuous  the 
effort  to  distinguish  between  that  case  and 
the  case  at  bar  may  be,  it  must  fail,  as  there 
is  no  distinction,  except  in  theory,  between 
that  cnne  and  the  one  at  bar.  It  is  true 
that  Rilvey  said  that  he  entered  the  home 
at  Rath  "with  the  intention"  of  making  it 
his  "residence"  so  long  as  he  should  "be 
permitted  to  remain  such  inmate,"  while  the 
stipulation  hov  says  that  the  40  inmates 
whose  votes  are  questioned  entered  the 
home  "with  the  intention  of  permanently  re- 
niainine  there,"  and  that  they  had  "aban- 
doned their  former  residences  and  places  of 
abode  with  no  intention  of  returning  there- 
to, and  took  up  their  residence  in  said  sol- 
diers' home."  Yet  it  is  apparent  that  the 
plaintiff  in  the  Silvey  Case  and  the  40  in- 
mates here  eadi  entered  the  home  with  the 
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same  intent,  to  wit,  with  the  intent  to  re- 
side in  said  home,  and  make  it  their  pemmr 
nent  abode,  so  long  as  they  could  do  so,  or 
were  permitted  to  do  so.  As  a  matter  of 
course,  all  such  institutions  have  their  rules 
and  regulations,  and  inmates  may  he  dis- 
charged for  violations  of  same;  and  then 
the  continuance  of  the  institution  itself  is 
somewhat  problematical,  deoending,  as  it 
does,  upon  popular  sentiment, — an  dement 
that  is  always  charged  with  more  Or  less 
uncertainty.  But  the  New  York  court  ex- 
pressly says  in  the  Silvey  Case  that  the 
presence  of  the  inmate  in  tiie  home  does  not 
constitute  a  test  of  a  right  to  vote,  and  is 
not  to  be  so  regarded,  and  that  "the  person 
offering  to  vote  must  find  the  requisite  qual- 
ifications elsewhere."  Now,  suppose  we  do, 
as  the  New  York  court  in  Silvey  v.  IAn4- 
say  said  must  be  done,  eliminate  the  pres- 
ence of  these  inmates  from  the  soldiers' 
home,  and  upon  what  possible  hypothesis 
can  it  be  held  that  they  are  entitled  to  vote 
in  the  precinct  in  which  the  h<Hne  is  situ- 
ated! They  came  from  their  former  homes, 
in  other  counties,  to  the  soldiers'  home,  and 
remained  in  the  home  until  the  election  at 
which  it  is  claimed  that  they  voted  wrong- 
fully. If  they  have  resided  in  Ada  county 
the  requisite  time  (thirty  days)  to  entitle 
them  to  vote  at  said  election.  It  ia  solely 
by  reason  of  their  presence  in  the  home. 
I'his  presence,  as  was  said  In  Silvey  v. 
TAntUay,  and  as  the  constitutional  provision 
under  consideration  clearly  intends,  is  to  be 
eliminated, — ^not  regarded, — and  their  qual- 
ifications must  be  sought  elsewhere.  Now, 
the  constitutional  provision  under  consido*- 
ation  does  not  prohibit  inmates  of  the  home, 
or  other  asylums  kept  at  public  exnense, 
from  changing  their  places  of  residence. 
They  may  do  so.  But,  for  the  nurpose  of 
voting,  they  shall  not  be  deemed  to  have 
gained  or  lost  a  residence  by  resson  of  th^ 
presence  in  the  institution,  while  kept  at 
public  expense.  Now,  havinglived  in  other 
counties  of  the  state,  and  having  come  into 
Ada  county  to  reside  at  the  hon^e.  tn  be 
there  kept  at  public  expense,  and  residing 
nowhere  else  in  the  county,  how  can  we.  for 
the  purpose  of  voting,  regard  them  as  "hav- 
ing gained  a  residence"  in  the  county  by 
reason  of  their  presence  at  the  home  t  The 
Constitntion  does  not  disfranchise  anyone. 
It  simply  declares  what  persons^  by  reason 
of  age,  citizenship,  and  residence,  may  vote. 
In  the  provision  under  consideration  no  one 
is  disqualified  from  voting.  It  is  declared, 
however,  in  that  provision,  where  tho  par- 
ties therein  named  shall  vote.  When  it  de- 
clares that  no  one,  by  reason  of  presence  or 
absence  in  certain  service,  or  at  certain  in- 
Btitntions,  shall  be  regarded  or  deemed  to 
have  gained  or  lost  a  residence  for  the  "pur- 
pose of  voting,"  it  is  only  meant  that  who- 
ever enters  such  service  or  such  Institution, 
if  he  votes  while  in  such  service  or  institu- 
tion, must  do  so  at  the  place  where  he  was 
entitled  to  vote  at  the  time  he  entered  such 
service  or  institution.  Any  other  interpre- 
tation of  the  language  of  the  Con<ttitution 
would  do  violence  to  the  words  used,  and 
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would  palpably  defeat  the  meaning  and  in- 
tent of  the  provision  under  consideration. 
The  rule  of  liberal  construction — such  fts 
will  give  effect  to  the  object  of  a  statute  or 
constitutional  provision — applies  in  this 
state.  This  rule  has  been  properly  adopted. 
Yet,  claiming  to  apply  this  rule,  an  inter- 
pretation or  ctHistruction  is  asked  in  this 
case  which  does  not  effect  the  object  sought 
to  be  accomplished,  but  defeats  the  same. 
That  object,  as  was  said  in  the  Bilvey  Case, 
was  to  prevent  the  mischief  resulting  from 
"the  participation  of  an  unconcerned  body 
of  men  in  the  control,  through  the  ballot 
box,  of  municipal  affairs  in  whose  further 
conduct  they  have  no  interest,  and  from  the 
mismanagonent  of  which  hj  the  officers 
their  ballota  might  elect  they  austain  no  in* 
jury."  The  constrnction  that  we  are  asked 
to  give  this  constitutional  provision  is  not 
m  construction,  but  destruction.  It  does  not 
caiTv  out  the  object  of  the  constitutional 
provision;  it  does  not  give  force  and  effect 
to  it;  it  destroys  the  provision  by  defeating 
and  thwarting  its  object  and  intoit. 

The  respondent  interprets  the  decision  in 
Silvey  v.  Lindaof/,  107  N.  Y.  S6,  13  N.  E. 
444,  cited  supra,  as  holding  that  one  can,  if 
he  so  intends,  by  mere  residence  in  an  insti- 
tution like  the  soldiers'  home,  and  while 
kept  at  public  expense,  gain  a  residence  for 
the  purpose  of  voting,  notwithstanding  the 
constitutional  provision  under  considera- 
tion; and  cites  the  decision  in  the  following 
cases  as  sustaining  this  interpretation,  to 
wit:  People  v.  Cadp,  1^3  N.  Y.  100,  25  L. 
R.  A.  3flfl,  37  N.  E.  673;  Re  Chodman,  140 
N.  Y.  284,  40  N.  E.  769;  Re  Garvey,  147  N. 
Y.  117,  41  N.  K.  439;  Re  Battermtm,  14  Misc. 
213,  35  N.  Y.  Supp.  503;  Re  GHfliths,  16 
Misc.  128,  38  N.  Y.  Supp.  953;  People  eas 
rel.  McShane  v.  Hagen,  48  App.  Dir.  203, 
02  N.  Y.  Supp.  816.  A  study  of  these  deci- 
sions is  instructive,  as  well  as  inttfesting. 
In  People  v.  Cady  the  defendant  was  con- 
victed of  illegal  registration.  The  facts 
were  that  he  bad  been  an  inmate  of  the 
Tombs  prison  for  about  seven  years,  serv- 
ing under  commitments  for  sixty  days  each, 
for  vagrancy,  and  which  he  himself  pro- 
cured. He  testified  that  he  had  made  hia 
home  at  said  prison,  and  intended  it  as  his 
permanent  home.  The  court  held  that,  for 
voting  purposes,  the  prison  could  not  he 
the  heme  of  anyone  confined  there;  that  it 
is  not  a  place  of  residence,  and  not  main- 
tained for  that  purpose.  The  court  af- 
firmed the  judgment  of  conviction.  In  the 
Qoodman  Case  one  Henry  W.  Sainton,  who 
was  a  student  at  the  Union  Theological 
Seminary,  in  the  tweniy-flfth  electicai  dis- 
trict of  the  twenty-first  assembly  district  of 
the  city  of  New  York,  registered  in  said  dis- 
trict.  Goodman  moved  to  strike  Bainton's 
name  from  the  registry  list  on  the  ground 
that  he  was  not  a  resident  of  said  district. 
In  opposition  to  the  motion,  Sainton  deposed 
that  he  went  to  the  seminary  for  the  pur- 
pose of  obtaining  a  residence  and  domicil, 
that  he  had  no  intention  of  changing  hia 
residence,  and  that  he  claimed  no  residence 
elsewhere.  Undo-  the  eanstitutional  provi- 
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sion  of  New  York,  from  which  the  i»e  here 
under  consideration  seems  to  have  been  cop- 
ied, the  court  held  that,  for  voting  purposes, 
Sainton  could  not  lose  his  residence  by  re- 
moving to  the  seminary,  "nor  gain  a  new 
residence  in  the  seminary  district  by  his 

ftresence  in  it  as  a  student."  The  court  said 
n  that  case,  tftf«r  alia,  Uwt  "usually — per- 
haps always — ^the  voUng  residence  remains 
unchanged  until  a  new  residence  is  actually 
acquired;  but  there  can  be  no  such  acquisi- 
tion merely  by  an  abode  as  a  student  in  an 
institution  of  learning.  Something  else  be- 
yond that  fact,  and  wholly  independent  of 
it,  must  occur  to  effect  the  change.  The  in- 
tention to  change  is  not  alone  sufficient.  It 
must  exist,  but  must  concur  with,  and  be 
manifested  by,  resultant  acts,  which  are  In- 
dependent of  the  presttice  as  a  student  in  the 
new  locality."  In  the  Qarvey  Case  the 
court,  in  concluding,  said :  "We  have  to  say 
in  conclusitm  that,  unless  the  rule  laid  down 
in  the  Goodman  Case  and  followed  in  the 
case  at  bar,  is  rigidly  enforced,  the  consti- 
tutional provision  now  construed  will  be 
nnllifled.  It  may  be  urged  that  the  enforce- 
ment of  this  rule  will  render  it  well-nigh 
impossible  for  a  student  to  establish  a  resi- 
dence in  a  seminary  of  learning,  but  the 
very  obvious  answer  is  that  the  letter  and 
spirit  of  the  Constitution  contemplate  such 
a  result.  1'he  sojourn  of  the  student  is  as- 
sumed to  be  temporary,  and  the  law  pre- 
serves to  him  his  former  residence,  notwith- 
standing his  absence  therefrom."  So  said 
the  court  of  appeals  of  New  York.  The 
Cases  of  Batterman,  14  Misc.  213.  35  N.  Y. 
Supp.  593,  and  of  Griffiths,  16  Miac.  128, 
38  N.  Y.  Supp.  953,  are  not  analogous  to  the 
case  at  iMir.  The  question  in  those  cases  was 
whether  a  similar  provision  was  retrospec- 
tive, or  prospective  only,  and  the  court  held 
that  it  was  prospective  only.  Those  deci- 
sions, if  rendered  by  a  court  of  last  resort, 
could  have  no  application  to  the  case  at  bar. 
In  People  em  rel.  McShane  v.  Eagen  the  ques- 
tion arose  whether  an  inmate  of  a  hospital, 
who  performed  certain  labor  there,  was 
"kept  at  the  public  expense."  The  court, 
inter  alia,  said:  "The  question  then,  is. 
Was  the  rriator  *kept'  (that  is,  'supported.' 
Silvey  v.  hindwy,  107  N.  Y.  60.  13  K.  B. 
446)  in  the  hospital  T  If  so,  he  neither 
gained  nor  lost  a  residence  by  reason  of  his 
presence  there  while  being  so  kept  or  sup- 
ported. .  .  .  But,  if  he  was  simply  an 
inmate  of  the  hospital  under  a  bare  licmse, 
— that  is,  with  mere  permission  to  use  it  as 
an  asylum, — ^tfaen,  clearly,  he  could  not  gain 
a  residence  there  while  enjoying  the  main- 
tenance which  it  afforded  him.  ...  It 
was,  in  part,  at  least,  to  prevent  such  insti- 
tutions from  being  utilized  for  political  pur- 
poses, that  this  provision  of  the  Constitu- 
tion was  adopted.  That  provision  would  be 
practically  nullified  were  the  courts  to  fa- 
vor mere  devices  like  the  present,  whereby 
it  is  sought  to  turn  these  penniless  and 
homeless  inmates  into  contract  employees 
and  genuine  residents.  Efforts  of  a  simi- 
lar character  in  other  directions  have  been 
numerous,  but  they  have  uniform^  failed. 
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BUvey  y.  Lindaaj/,  107  N.  Y.  60,  13  N.  E. 
446;  People  v.  Oadjf,  143  N.  Y.  100,  26  L. 
R.  A.  309,  37  N.  E.  673;  Ab  QcodmoH,  146 
N.  Y.  284,  40  N.  E.  769;  Re  aarvejf,  147 
N.  Y.  117,  41  N.  E.  439."  The  New  York 
cases  lay  down  with  certainty  the  rule  that 
under  this  constitutional  provision  the  pres- 
ence of  the  inmate  of  the  soldiers'  home 
therein  must  be  eliminated — disr^arded — in 
detcrtniniug  whether  he  is  entitled  to  vote  in 
the  election  district  or  precinct  where  the 
home  is  situated.  Eliminating  the  presence 
of  the  40  inmatcB  of  the  soldiers'  home 
whose  Totea  are  h«re  in  question,  it  is  pal- 
pable that  they  were  not  entitled  to  vote 
in  the  Soldiers'  Home  precinct  in  Ada  coun- 
ty at  the  election  in  November,  1900,  for 
the  reason  that  t^ey  had  not  resided  in  Ada 
county  the  thirty  days  preceding  the  elec- 
tion, aa  ift  required  hj  ii,  art.  6,  of  the  Con- 
stitution. 

Michigan  haa,  and  had  prior  to  the  adop- 
tion of  our  Constitution,  the  same  provision 
under  consideration  here,  which  the  supreme 
court  of  that  state  said  was  copied  from 
the  (Jonstitution  of  New  York.  See  Wol- 
oott  V.  Uolcomb,  97  Mich.  361,  28  L.  R.  A. 
215,  56  N.  W.  837.  In  that  case  the  Mich- 
igan court  followed  and  approved  the  deci- 
sion in  Bilvey  v.  Lindsay.  After  quoting 
from  Webster  to  show  the  meaning  of  the 
term  "asylum," — "an  institution  for  the 
protection  or  relief  of  the  unfortunate" — 
and  demonstrating  that  a  soldiers'  home, 
like  the  one  in  question  here,  is  an  asylum, 
the  Micliigan  court  says:  "It  follows  that 
one's  entry  and  residence  in  such  an  insUtu- 
tion  partake  of  the  same  character  as  the 
institution  itself,  and  are  likewise  eleemosy- 
nary in  character.  One  entering  them  can- 
not, under  the  Constitution,  gain  or  lose 
his  residence.  Inmates  of  the  home  enter  it 
for  one  purpose  only,  and  the  Constitution 
solemnly  and  clearly  declares  that  their 
status  as  to  residence  when  thm  entw  must 
control,  while  they  remain  there.  When 
Mr."  Carpenter  entered  the  home,  he  was  a 
legal  resident  of  the  township  of  Woodstodc. 
He  entered  the  home  upon  his  own  applica- 
tion, solely  as  a  beneficiary,  and  a  resident 
of  that  township,  to  accept  a  well-bestowed 
and  deserving  charity.  He  did  not,  by  this 
act,  loxe  his  residence  there,  and  his  intent 
fs  wholly  immaterial.  To  permit  his  intent 
to  control  would  result  in  the  practical  an- 
nulment of  this  provision  of  the  Constitu- 
tion. The  mischief  intended  to  be  avoided 
is  as  apparent  in  this  case  as  in  any.  The 
inmates  of  the  home  own  no  property,  pay 
no  local  taxes,  do  not  work  in  or  for  the  bene- 
fit of  the  municipality,  and  have  no  pecuni- 
ary interest  in  its  local  affairs.  In  fact, 
tl»y  have  no  connection  with,  and  stand  in 
no  relation  to,  the  local  municipal  govern- 
ment. They  occupy  state  property,  and  are 
exclusively  under  the  control  and  manage- 
ment of  the  state."  The  court,  in  Wolcott 
V.  Bolcomh,  clearly  suggests  the  reasons  for 
incorporating  this  provisitHi  in  the  Constitu- 
tion, and  points  out  some  of  the  evils  that 
would  result  from  adopting  the  construc- 
tion which  respondent  innsts  should  be 
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adopted.  The  court  in  that  case  also  shows 
conclusively  that  the  interpretaUtm  of  the 
dedrion  in  Silvej/  v.  ikndsay  agked  by  re- 
spondent here  is  not  the  correct  one,  and 
should  not  be  adopted. 

Kansas  haa  the  same  constitutional  provi- 
sion that  is  being  considOTCd  here,  and  its- 
supreme  court  has  given  to  it  the  same  con- 
struction that  the  New  York  court  of  ap- 
peals and  the  Michi^n  supreme  court  gave 
to  the  same  provision  in  the  cases  abovfr 
cited  and  quoted  from.  The  Kansas  su- 
preme court  in  Lawrence  v.  Leidigh,-58  Kan. 
594,  50  Pac  600,  has  construed  this  identi- 
cal constitutional  provision,  and  held  that 
under  it  an  inmate  of  a  soldiers'  hoifie  can- 
not, by  presence  in  such  home,  acquire  the 
right  to  vote  in  the  voting  district  where 
the  home  is  situated.  The  opinion  in  this 
case  is  very  instructive^  and  clearly  ahowa 
that  such  a  home  is  an  asylum  (in  the  lan- 
guage of  the  court,  "place  of  r^eat  or  shd- 
ter*  ) ;  that  the  thirty  days'  residrace  next 
preceding  the  election  in  the  county  where 
the  person  offers  to  vote  is  not  acquired  by 
presence  in  such  an  institution;  and  thai, 
tiie  inmates  ol  such  instituUons  are  entitled 
to  vote  at  the  place  of  their  residence  at 
the  time  they  leave  the  same  to  enter  the 
institution,  which  residence,  for  voting  pur- 
poses, cannot  be  gained  or  lost  by  presence 
in  fluch  institution,  whatever  the  intent  of 
the  inmate  as  to  future  residence  or  aban- 
donment of  the  old  residence  may  be.  This 
case  is  on  all  fours  with  the  case  at  bar. 
In  the  stipulation  of  facta — ^like  the  one  at 
bar — it  wat,  agreed  that  "Uiese  Inmateft 
abandoned  their  former  places  of  abode  with 
no  intention  of  returning  Uiereto,  and  took 
up  their  residence  at  the  soldiers'  home 
with  the  intention  of  permanently  remain- 
ing there;  such  of  them  as  had  families  re- 
moving them  and  their  household  goods  and 
other  personal  belongings."  We  quote  from 
the  opinion  in  the  Kansas  case,  which,  so 
far  as  the  stipulation  of  facts  is  concerned, 
goes  to  the  fml  extent  of  the  stipulation  of 
facta  in  this  case,  and  further,  too,  making 
even  a  stronger  case  for  the  inmates  than  the 
case  at  bar.  The  court  then  discusses  and 
considers  the  different  decisions  shovnng 
that  the  New  York  and  Michigan  courts 
took  the  same  view  of  the  proper  construc- 
tion of  the  provision  under  consideration  aa 
did  the  Kansas  court,  saying:  '^e  deci- 
sions upon  the  precise  question  are  few  in 
number.  But  three  have  been  called  to  our 
attention.  Those  of  Wolcott  v.  Holcomb, 
97  Mich.  361,  23  L.  U.  A.  215,  56  N.  W.  837, 
and  Silvey  v.  Lindsay,  107  N.  Y.  55,  13  N. 
E.  444,  are  to  the  same  effect  as  the  one  we 
make.  That  of  Bteioart  v.  Kyser,  105  Cal. 
459,  30  Pac.  10,  is  in  opposition.  It  also 
appears,  by  records  of  the  United  States 
dutrict  court  for  this  district,  which  have 
been  called  to  our  attention,  that  in  an  un- 
reported case,  entitled  United  States  v, 
Rotodehusk,  being  an  indictment  for  ill^^l- 
ly  voting  at  an  election  for  representative 
in  Congress,  a  decision  similar  to  that  of  the 
supreme  court  of  California  was  made  up(m 
an  agreed  statement  of  facts;  but  w*  ar* 
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constrained  by  what  we  regard  as  the  true 
interpretation  of  thq  Constitution,  derived 
out  of  the  settled  and  authoritative  mean- 
ing of  the  w<H^B  used,  to  follow  the  New 
York  and  Michigan  decisions,  and  to  hold 
that,  notwithstanding  the  abandonment  by 
the  veternns  in  question  of  their  former 
places  of  abode  and  their  settlement  at  the 
soldiers'  home  with  the  fixed  intention  of 
reiiiaininif  there,  they  cannot  acquire  a  resi- 
dence at  &uch  home  for  voting  purposes." 

In  Steicart  v.  Kyser,  105  Cal.  459,  39  Pac. 
1ft,  the  sdpreme  court  of  California  has  given 
this  constitutional  provision  a  different  con- 
stnictiqn,  without  giving  any  good  reason 
for  BO  doing.  Counsel  for  respondent  ar- 
gues that  we  copied  or  borrowed  this  provi- 
sion from  California,  and  are  therefore 
bound  by  the  construction  placed  upon  the 
same  by  the  supreme  court  of  California, 
and  quotes  authority  to  the  effect  that  when 
we  adopt  a  statute  or  constitutional  provi- 
sion from  a  sister  state  that  we  adopt  the 
coiiBtr notion  of  the  same  placed  thereon  by 
Buch  Btate.  This  rule  is  correct  so  far  as 
constructions  placed  upon  the  statute  or. con- 
stitutional provision  before  its  adoption  are 
concerned,  but  not  as  to  those  subaequently 
made.  The  California  case  cited  aupra  was 
decided  soire  five  years  after  we  adopted 
our  Constitution.  More  than  that,  it  is  ap- 
parent to  one  who  will  give  the  necessary 
study  and  inre^tigation  to  the  subject,  that 
this  state.  California,  Michi^n,  and  Kan- 
sas all  adopted  the  constitutional  provision 
under  consideration  from  the  state  of  New 
York,  and  for  that  reason  should  follow 
the  construction  placed  upon  the  same  in 
8ilv^  V.  Lindsay,  107  N.  Y.  55,  13  N.  E. 
444,  and  other  cases  decided  later  1^  the 
court  of  appeals  of  that  state.  The  decision 
in  Silvey  v.  lAndaay  was  made  in  1887, 
three  years  before  we  adopted  the  provi- 
sion under  consideration. — an  additional 
reason  why  we  should  follow  the  construc- 
tion given  in  the  decision  in  that  case.  But 
the  rule  of  construction  Invoked  1^  counsel 
for  respondent  was  not  otx^ed,  but  violated, 
by  the  supreme  court  of  California,  in 
Btevart  v.  Kyaer,  105  Cal.  469,  30  Pac. 
ID.  Vet  we  are  asked  to  follow  the  deci- 
sion in  the  latter  case.  We  should  not  do 
80.  especially  as  it  would,  as  held  by  the 
New  York.  Michigan,  and  Kansas  cases 
cited,  "nullify"  the  constitutional  provision 
under  conoi deration. 

A  labored  effort  has  been  made  on  behalf 
of  the  respondent  to  distinguish  the  case  at 
bar  from  the  cases  of  Silvey  v.  lAndaay, 
107  N.  Y.  55,  13  N.  E.  444;  Lawrence  v. 
Leidinh,  58  Kan.  594,  60  Pac.  600,  and 
Wolcott  V.  nolcomb,  97  Mich.  361,  23  L.  R 
A.  '215.  66  N.  W.  837.  by  showing  that  in- 
mates in  the  New  York,  Michigan,  and  Kan- 
sas soldiers'  homes  must,  under  the  provi- 
sions of  the  laws  creating  them,  be  indigent, 
while  the  inmates  of  the  soldiers'  home  here 
need  not  be,  and  are  not  indigents.  But  this 
makes  no  difTerence  whatever,  as  the  fram- 
ers  of  the  Constitution  did  not  limit  the 

{trovisions  of  the  section  to  indigents,  but 
ntended  it  to  apply  to  all  inmates  of  every 
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asylum — place  of  shelter,  refuge,  or  retreat 
— kept  at  public  expense,  whetlier  such  in- 
mates be  indigent  or  not.  The  language 
used  must  be  taken  in  its  natural  Import, 
given  its  usual  signification  as  used  in  com- 
mon parlance,  and  the  intent  gathered  from 
the  language  used,  it  being  plain  and  free 
from  ambiguity,  and,  thus  considered,  it  is 
susceptible  of  no  other  construction  or  inter- 
pretation, otherwise  the  framers  of  the  Con- 
stitution would  not  have  said  "while  kept 
at  any  almshouse  or  other  asylum  at  pub- 
lic expense."  la  some  of  the  dedsiims  r«- 
Tlewed  here,  courts  have  spoken  of  variovts 
reasons  for  adopting  the  constitutional  pri>- 
vision  which  we  are  considering;  but  it  Is 
not  necessary  so  to  do.  The  lan^age  of  the 
provision  being  plain,  and  free  from  ambigu- 
ity, courts,  in  applying;  it,  have  no  need  to 
look  beyond  the  provision  itself  to  ascer- 
tain the  reason  for  its  adoption.  It  is  not 
the  province  of  the  court  to  set  at  naught 
the  provisions  of  a  constitution  made  and 
adopted  by  the  people. — the  source  of  all 
power  in  a  republic, — forsooth  in  the  opin- 
ion of  the  court  no  good  reason  existed  for 
adopting  the  provisions.  Courts  do  not 
make  constitutionB.  They  have  no  right  to 
unmake  them,  either  in  whole  or  in  part. 
It  is  the  duty  of  the  court  to  apply  and  give 
force  to  all  proviBions  in  the  Constitution, 
whether  they  are.  in  the  opinion  of  the  cfrart. 
wifte  or  othM-wise.  8ee  Ootm  v.  Kingtley 
(Idaho)  38  U  R.  A.  74,  49  Pac.  985.  The 
construction  asked  in  this  case  would  large- 
ly nullify  the  provisions  of  {  5,  art.  6,  of 
o*ur  Constitution,  if  it  did  not  unmake  that 
section.  This  the  court  has  no  power  to 
do;  and  should  not,  by  palpable  usurpation 
of  power,  overthrow  the  will  of  the  people 
as  expressed  in  the  Constitution. 

We  are  cited  to  a  number  of  autTioritiee 
phowing  the  rule  aa  to  residence  and  quali- 
fications of  voters  at  common  law.  but  they 
have  no  application  here.  Those  authori- 
ties are  somewhat  conflicting,  and  under 
them  the  right  of  the  inmates  of  the  sol- 
diers' home,  whose  votes  are  here  ques- 
tioned, might  be  doubted.  Bnt.  as  was  said 
by  the  court  in  Silvey  v.  Lindsay,  107  N. 
V.  55,  13  N.  E.  444.  the  constitutional  pro- 
Wsion  which  we  are  considering  was  adopted 
to  settle  the  law  as  to  the  eTect  of  the  pres- 
ence of  the  inmates  at  the  home  upon  their 
right  to  vote,  "and  as  to  which  there  had  be- 
fore been  a  difference  of  opinion,  and  de- 
clares that  it  does  not  constitute  a  test  of 
a  right  to  vote,  and  is  not  to  be  so  rcsarded.** 
The  object  of  citing  these  common-law  au- 
thorities is  to  induce  this  court  to  hold  that 
the  provision  in  question  has  no  force  or 
effect,  and  that  the  right  to  vote  of  the  in- 
mates is  to  be  determined  without  reference 
to  this  provision;  its  words,  meaning,  and 
intent  to  the  contrary,  notwithstanding.  A 
careful  reading  of  the  decisions  in  Darraph 
V.  Bird.  3  Or.  220.  and  Wood  v.  Fiiggeratd, 
3  Or.  568,  shows  that  these  eases  are  not 
identical  with  the  case  at  bar.  The  provi- 
sions there  construed  are  somewhat  analo- 
gous to  the  one  under  consideration  her^  and 
the  Or^on  court  followed  tiie  deeiaion  ia 
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People  ex  ret  Budd  v.  Eoldm,  28  Cal.  123. 
In  the  latter  case  the  supreme  court  of  Cali- 
fornia tield  that  a  soldier  serving  ill  the 
United  States  armj  could,  notwithatandiug 
a  similar  constitutional  provision,  obtain, 
for  voting  purposes,  a  residence  in  Califor- 
nia while  serving  in  said  arm^,  notwith- 
Btanding  that  Uie  court  there  aaid  "that,  in 
determining  tlie  fact  of  residence,  presence 
or  aiisenct^  in  the  service  of  the  United  States 
sball  not  be  taken  into  account ;  or,  in  other 
words,  neither  presence  nor  absence  in  the 
service  of  the  United  States  is  a  condition 
upon  which  tlie  fact  of  residence  can  be  af- 
firmed or  denied."  Is  this  not  saying,  in 
effect,  what  the  New  York  court  of  appeals 
■aid  in  Sitvej/  v.  Lmdaajf,  that  "the  pies- 
•nce"  of  the  inmate  in  the  home  must  be 
"eliminated"  in  determining  the  residence 
of  the  inmate  for  voting  purposes?  Under 
the  language  above  quoted  from  People  v. 
ffoWcit,  to  the  effect  that  presence  in  the 
service  of  the  United  States  cannot  be  taken 
into  "account"  in  determining  the  residence 
of  Ihta  one  offering  to  vote,  and  that  the 
right  can  n^tho-  be  "affirmed  or  denied"  np- 
on  presence  in  such  service,  the  right  is 
solely  dependent  upon  the  intention  of  the 
voter.  This  conclusion  is  absurd,  and  not 
sustained  by  authority.  It  is  difficult  to 
see  how  the  California  and  Oregon  courts 
reached  the  conclusion  announced  in  these 
cases.  We  are  told  Uiat  residence  in  the 
county  is  an  essential  requisite  to  vote;  that 
presence  In  the  soldiNs'  home  Is  not  to  be 
emisidered  In  determining  this  residence. 
This  creates  a  residence  without  presence  in 
the  county, — by  mere  intention, — a  thing 
which  the  constitutional  provisitm  under 
eonsideration  was  intended  to  prevent. 

Kespondent  cites  Paine,  Elections,  §§  47, 
00-71,  but  these  sections  have  no  bearing 
upon  the  question  under  consideration.  This 
treati.se  was  written  in  1887,  and,  of  course, 
does  not  and  could  not,  consider  the  deci- 
sions in  tiilvej/  r.  Lindsay,  107  N.  Y.  65,  13 
N.  E.  444,  Wolcott  t.  Holcomh,  97  Mich. 
361,  23  Ti.  It.  A.  215.  56  N.  W.  837.  or  Laio- 
rmOB  r.  h^igh,  58  Kan.  694,  50  Pac.  600; 
and  nothing  in  this  treatise  has  any  special 
bearing  upon  the  question  as  to  what  is  the 
proper  construction  to  give  \  5,  art.  6,  of 
our  Constitution.  And  what  we  have  said 
as  to  Paine,  Elections,  is  also  true  of  Mc- 
Crary,  Elections,  3d  ed.,  published  in  1887, 
and  written  before  the  decision  was  handed 
down  in  .Silcey  t.  Lindsay,  107  N.  Y.  65,  13 
If .  E.  444. 

There  can  be  no  doubt  that  the  constitu- 
tional provision  under  consideration  was 
borrowed  by  the  framers  of  our  Constitu- 
tion from  New  York,  and  the  framers  of 
our  Constitution  are  presumed  to  have 
known  of  the  construction  placed  upon  that 
provision  by  the  New  York  court  of  last  re- 
sort when  they  adopted  it.  That  construc- 
tion gives  force  and  effect  to  the  language 
of  the  provision,  and  has  due  regard  for  the 
common  meaning  of  the  words  employed, 
while  the  construction  demanded  by  respon- 
dent, and  which  California  has  given  to  it, 
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emasculates  the  provision,  and  leaves  it  im- 
potent, without  life  or  vitality. 

Under  the  construction  here  given  to  S 
5,  art.  0,  of  our  state  Constitution,  the  con- 
cluBion  is  unavoidable  that  the  40  inmates 
of  the  soldiers'  home  mentioned  in  the  afore- 
aaid  stipulation  of  facts  were  not  voters  in 
the  Soldiers'  Home  precinct,  were  not  enti- 
tled to  vote  for  tiie  respondent  for  the  office 
of  county  superintendent  of  public  instruc- 
tion for  Ada  county,  and  that  said  40  votes 
were  wrongfully  credited  to  and  counted  for 
the  respondent.  Deducting  these  40  votes 
from  the  2,2U9  votes  credited  to  respondent, 
leaves  her  with  2,250, — less  than  a  majority 
as  between  her  and  her  competitor.  Miss 
Helen  Coston.  Miss  Coston  received  31  legal 
votes  more  than  the  respondent  received,  and 
was  entitled  to  a  certificate  of  election,  and 
the  judgment  demanded  in  the  prayer  of 
plaintiff  s  complaint  should  have  been  made 
and  duly  entered  in  behalf  of  the  plaintiff. 

The  Judgment  ia  reveraed,  and  the  cause 
remanded  to  the  district  court,  with  instruc- 
tions t«  render  and  enter  judgment  in  favor 
of  appellant  in  conformity  to  the  prayer  of 
his  complaint.  Cost  of  appeal  awarded  to 
the  appellant. 

Stookalacert  J.,  concurring: 
tty  associates  in  this  case  have  each  pre- 
pared lengthy  opinions;  the  Chief  Justice 
agi'eeing  with  the  contention  of  appellant. 
Justice  Sullivan  with  the  contention  of  re- 
spondent. Th^  have  discussed  the  authori- 
ties cit^  at  length,  and  from  them  drawn 
their  conclusions.  I  have  carefully  exam- 
ined all  the  authorities  cited  by  counsel  for 
the  respective  parties  to  this  action.  It  is 
admitted  that  the  only  question  before  the 
court  is  whether  the  occupants  of  the  sol- 
'diers'  home  in  Soldiers'  Home  precinct  are 
entitled  to  vote,  and  were  so  entitled  to  vote 
at  the  last  general  election  in  said  precinct 
in  this,  Ada  county.  Many  authorities  have 
been  cited  by  both  appellant  and  respondent, 
but,  after  investigating  all  of  them,  I  only 
find  four  bearing  directly  on  the  case  at  bar. 
Those  are  the  New  York,  Michigan,  and 
Kansas  cases,  cited  by  appellant,  and  the 
California  ease  cited  by  respondent.  The 
three  former  cases  deal  with  ConstituticMU 
almost  identical  with  ours,  and  all  construe 
them  in  harmony  with  appellant's  conten- 
tion; while  the  California  case  construes  a, 
Coubtitution  using  almost,  if  not  exactly, 
the  same  language  of  the  three  former  Con- 
stitutions referred  to,  and  construes  theirs 
in  harmony  with  the  contention  of  respond- 
ent. H  will  be  observed  that  the  California 
court  cites  no  authority,  and  bases  its  con- 
clusion on  its  own  construction  of  its  Con- 
stitution. Two  Oregon  cases  are  cited  by 
respondent,  but  I  cannot  construe  them  as 
contended  for  by  respondent.  The  New 
York,  Michigan,  and  Kansas  cases  are  dis- 
cussed at  length  by  the  writers;  the  New 
York  case  being  the  first,  which  is  cited  and 
approved  by  the  Michigan  court.  Then  iol- 
lowB  the  Kansas  case,  decided  in  1806,  which 
quotes  largely  and  approvingly  the  Kew 
York  and  AiichJgan  cases.   It  la  earnestly 
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and  ably  urged  by  counsel  for  respondent 
that  the  New  York  case  does  not  condict 
with  the  contention  of  respondent  in  this 
case,  but  he  admits  the  Michigan  and  Kan- 
sas cases  do.  A  careful  review  of  the  facts 
in  all  three  cases,  coupled  with  the  construc- 
tion of  their  Constitutions,  will  disclose 
that  the  decisions  are  directly  in  oonitiet 
with  the  contention  of  respondent.  As  I 
view  it,  to  hold  with  the  contention  of  re- 
spondent would  be  directly  in  opposition  to 
these  three  courts,  and  holding  with  Cali- 
fornia, that  practically  stands  alone  in  its 
construction  of  a  Constitution  similar  to  all 
of  them.  I  coAcur  with  the  conclusions 
reached  by  Chief  Justice  Quarles. 

SmUlTMt  J.,  dissenting : 

r  ain  unable  to  concur  in  the  conclusion 
reached  by  the  majority  of  the  court.  Coun- 
sel for  appellant  contend  that  under  the 
provisions  of  S  &  of  article  6  of  the  Consti- 
tution of  this  state  the  inmates  of  said  sol- 
diers' home  are  prohibited  from  gaining  a 
residence  therein  for  voting  purposes,  which 
section  is  set  forth  at  length  in  the  opinion 
of  my  asBociatea.  For  an  intelligent  under- 
standing of  this  case,  reference  must  bo  had 
to  the  law  establishing  said  soldiers'  home 
(Sess.  Laws  18tl»,  p.  190).  '  The  1st  section 
nf  said  act  is  as  follows :  "That  there  shall 
be  established  in  this  state  an  institution 
under  the  name  of  the  Soldi«^'  Home,  which 
institution  shall  he  a  home  for  honorably 
discharsred  Union  solfTicrs.  sailors,  and  ma- 
rines, who  served  in  the  Union  armies  dur- 
ing the  war  of  the  Rebellion,  and  also  for 
the  members  of  the  State  National'  Guard 
disabled  while  in  the  line  of  duty,  and  vet- 
erans of  the  Mexican  war:  provided  that 
before  any  person  is  admitted  to  said  home, 
he  shall  nave  been  a  bona  flde  resident  of 
this  state  not  less  than  four  months  prior 
to  making  application  for  admission  there- 
to." The  2d  section  makes  an  appropria- 
tion of  $25,000  to  carry  out  the  provisions 
of  said  act.  Section  3  sets  apart  25,000 
acres  of  state  land  for  the  maintenance  of 
said  home.  Said  act  provides  for  the  admis- 
sion to  said  home  of  all  honorably  dis- 
charged Union  soldiers,  sailors,  and  marines 
who  served  in  the  Union  armies  during  the 
war  of  the  Reb^lion,  and  also  for  the  mem- 
bers of  the  State  National  Guard  disabled 
while  in  the  line  of  duty,  and  vet^ans  of 
the  Mexican  war,  provided  they  have  been 
bona  fide  residents  of  this  state  not  less 
tiian  four  months  prior  to  making  applica- 
tion for  admission  thereto.  Thus  each  and 
every  of  the  persons  therein  named  must  be 
admitted  to  said  home  on  application, 
whether  he  be  indigent  and  unable  to  sup- 
port himself  or  not.  The  25,000  acres  of 
land  set  apart  by  the  3d  section  of  said  act 
for  the  maintenance  of  said  home  and  the  re- 
payment to  the  state  of  the  $25,000  appro- 
priated by  the  2d  section,  if  sold  at  the 
minimum  price  authorized  by  law  for  its 
sale,  would  produce  |250,000.  It  no  doubt 
will  bring  suSicient  to  r<n)ay  the  $25,000  and 
interest  to  the  stat^  and  leave  a  permanent 
fund  for  the  support  of  aaid  home  of  $225,- 
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000,  which,  if  put  at  6  per  cent  interest,  will 
bring  $13,500  per  annum  for  the  support  of 
said  home,  which  is  much  more  than  is  re- 
quired at  the  present  time,  as  shown  by  the 
last  report  of  the  superintendent  thereof. 
The  general  government  also  appropriates 
$100  per  annum  for  the  support  of  each  in- 
mate of  said  home.  It  is  uao  shown  the 
report  above  mentioned  that  the  total  ex- 
pense or  cost  for  the  support  of  each  inmate 
for  the  year  1000  was  about  $135.  I  make 
this  statement  to  show  that  the  continuance 
of  said  home  is  not  problematical  or  uncer- 
tain, but  to  show  that  said  home  is  as  per- 
manent as  are  the  homes  of  most  of  the  vot- 
ers in  this  state;  and  also  to  show  that  said 
home  was  not  intended  as  a  temporary  home 
or  residence  for  its  inmates,  but  as  a  poma- 
nent  one.  All  who  come  within  the  provi- 
sions of  said  act  must  be  admitted  to  said 
home  on  proper  application,  whether  they  be 
indigent  or  not,  and  may  remain  there  as 
long  as  they  live.  It  is  optional  with  them, 
and  is  not  left  with  the  board  of  trustees 
to  turn  them  out  at  its  will,  as  it  is  under 
the  laws  of  other  states  govemin;^  homes 
established  in  those  states  for  "indigent 
and  pauper"  soldiers  and  sailors.  For  a 
ri^ht  decision  of  this  case  the  character  of 
this  home  must  be  kept  in  mind.  The  in- 
mates are  not  there  for  temporary  purposes, 
subject  to  the  will  of  others,  but  may  remain 
there  permanently,  if  they  desire  to  do  so, 
and  conduct  themselves  as  gentlemen.  It  is 
conceded  that  the  sole  question  presented 
for  decision  in  this  case  involves  the  right  of 
the  inmates  of  the  soldiers'  home  to  gain  a 
residence  therein  for  voting  purposes.  It  is 
contended  by  counsel  for  appellant  that  such 
inmates  are  absolutely  prohibited  from  gain- 
ing such  residence  by  the  provisions  of  said 
§  5,  art.  6,  Idaho  Const.  In  snpTWrt  of  that 
contHition  they  cito  Bilvey  t.  Lindsay.  107 
N.  Y.  55,  13  N.  E.  444;  Lawrence  v.  Leidigh, 
58  Kan.  5!)4.  50  Pac.  000;  Wo/co((  t.  Hol- 
comb,  97  Mich.  361,  23  L.  R.  A.  215,  56  N. 
W.  837;  Registration  in  Erie,  8  Pa.  Dist. 
R.  14.  The  first  three  cases  cited  arose  un- 
der provisions  of  the  Constitutions  of  three 
respective  states  similar  to  the  provisions 
of  said  I  5  of  our  Constitution,  except,  bow- 
ever,  that  the  section  in  those  state  Consti- 
tutions cont  lined  the  clause,  to  wit,  "nor 
while  confined  in  any  public  prison."  Sec- 
tion 3  of  said  article  6  of  our  Constitution 
prohibits  certain  persons  from  voting,  and 
includes  those  "confined  in  prison  on  convic- 
tion of  a  criminal  offense."  The  laws  es- 
tablishing the  soldiers'  homes  in  New  York, 
Michigan,  and  Kansas  are  quite  different 
from  that  establishing  the  soldiers'  home  in 
Idaho.  They  provide  only  for  the  admission 
of  disabled  indigent  and  pauper  soldiers  and 
aailors, — those  who  are  dependent  upon  char- 
ity for  their  support ;  and  they  must  be  dis- 
charged or  turned  out  as  soon  as  they  be- 
come self-supporting.  Inmates  of  those 
homes  were  admitted  for  temporary  purpos- 
es only,  and  could  not  acquire  a  permanent 
doiiiicil  or  residence  therein.  In  8Uvey  v. 
Lindsay,  107  N.  V.  55,  13  N.  E,  444,  the 
court  said;    "The  intrading  voter  was  in 
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Bath  [the  town  when  said  h<nne  was  situ- 
ated] as  a  mere  inmate  of  the  institution, 
and  for  a  temporary  purpose;"  and  held 
'  that  he  was  not  a  legal  voter,  and  says: 
"But  the  question  in  each  case  is  still,  as 
it  was  before  the  adoption  of  the  Constitu- 
tion, one  of  domicil  or  residence,  to  be  de- 
cided upon  all  the  circnmBtances  of  the 
case."  Why  did  that  court  th^re  say  that 
each  case  must  be  decided  upon  all  of  the 
circumstanced  of  the  case,  if  it  intended  to 
hold  that  the  one  fnct  that  being  an  inmate 
of  such  institution  prohibited  such  inmate 
from  gaining  a  voting  residencet  The  case 
of  Wolcott  T.  Holeo^,  07  Mich.  301,  23  L. 
R.  A.  216.  S6  y.  W.  837,  quotes  largely 
from  the  opinion  in  Bilvey  v.  lAndaay.  The 
law  that  established  the  soldin-s'  home  of 
Michigan  and  the  rules  and  regulations 
adopted  for  its  govo-nment  show  that  it  was 
a  poor  house  for  pauper  soldiers  and  sail- 
ors, and  the  decision  in  that  case  clearly  in- 
dicatft  that  the  court  so  held.  It  is  stated 
on  page  367.  97  Mich.,  page  218.  23  L.  R.  A. 
and  page  839,  56  N.  W.,  as  follows:  "If  the 
-  construction  [of  the  provision  of  the  Consti- 
tution under  consideration]  contended  for  by 
the  relator  be  correct,  it  follows  thatall  of  the 
inmates  of  county  almshouses  and  of  pris- 
ons and  jails  are  electors,  at  their  option, 
in  the  townships  and  cities  where  those  in- 
Btitutions  are  located."  The  matter  stated 
in  that  quotation  from  the  Michigan  ease 
no  doubt  had  a  controlling  Influence  in  the 
decision  of  it.  And  it  is  stated  at  page  364, 
97  Mich.,  page  217,  23  L.  R  A.,  and  page  838, 
56  N.  \V.,  as  folIowB :  "The  mischief  intend- 
ed to  b<>  avoided  is  as  apparent  in  this  case 
as  in  any.  The  inmates  of  the  home  own  no 
property,  pay  no  local  taxes,  do  not  work  in 
or  for  the  benefit  of  the  municipality,  and 
have  no  pecuniary  interest  in  its  looal  af- 
Hin.  In  fact,  they  have  no  connection  with 
it,  and  stand  in  no  relation  to  the  local 
municipal  goremment.**  Thus  it  is  shown 
that  that  case  is  very  different  from  the  one 
at  bar.  The  inmates  of  the  Idaho  Soldiers' 
Home  may,  and,  so  far  as  the  record  shows, 
do,  own  property,  pay  local  taxes,  do  work 
fat  and  for  the  benefit  of  the  municipality, 
and  have  pecuniary  interests  In  Its  local  af- 
fairs. The  Constitution  of  Michigan  haa  no 
prohibited  classes  as  we  have  in  said  fi  3, 
art,  6,  of  our  Constitution.  That  fact,  no 
doubt,  had  its  influence  on  the  mind  of  the 
supreme  court  in  the  rendition  of  said  opin- 
ion, or  at  least  on  the  minds  of  the  majori* 

Sf  of  the  oourt.  ns  that  opinion  was  by  a 
ivided  court  (three  to  two),  as  Chief  Jus- 
tice Hooker  wrote  a  dissenting  opinion.  In 
which  Mr.  Justice  Long  concurred.  In  re- 
ply to  that  statement  in  the  opinion  of  the 
majority  of  said  court  wherein  it  U  suggeeted 
that  the  inmates  of  said  home  own  no  prop- 
erty, pay  no  taxes,  and  do  no  work  for  the 
benefit  of  the  municipality,  the  chief  jus* 
tice,  in  his  dissenting  opinion,  very  cogent- 
ly remarks  that  "it  never  has  been  a  requi- 
site to  electoral  rights  that  the  citizen 
should  pay  taxes,  do  work  for  the  benefit 
of  the  municipality,  or  evince  into'est  in 
muninpal  affauaj  mxr  does  the  right  depend 
M  L.  R.  A. 


upon  a  wise  or  even  honest  exercise  of  the 
privilege  of  the  ballot;"  that  "this  proposi- 
tion is  so  important  a  part  of  the  founda- 
tion of  our  institutions  that  it  should  not 
be  eliminated  or  weakened  by  any  unnec- 
essary constructicm  of  a  Constitution  based 
upon  civil  liberty  and  political  equality;" 
and  that  "the  true  construction  of  this  sec- 
tion should  be  just  what  its  language  im- 
ports,— i.  e.,  that  being  kept  in  an  alms- 
house, or  attendance  at  college,  or  employ- 
ment in  the  service  of  the  United  Stat^, 
or  the  navigation  of  the  lakes  or  high  seas, 
does  not  work  a  change  of  residence  against 
the  intention  or  desire  oi  the  individual." 
If  it  be  a  necessary  qualification  to  vote  that 
one  owns  property,  pays  taxes,  and  does 
work  for  the  benefit  of  the  municipali^, 
no  doubt  thousands  in  this  state  would  be 
disqualified  from  voting.  If  that  was  a  rea- 
son for  adopting  said  constitutional  provi- 
sion, it  ought  to  apply  to  all  alike,  and  not 
alone  to  the  student,  soldier,  and  old  veteran. 

What  we  have'aaid  in  regard  to  the  case 
of  Woloott  y.  Hotctmb  substantially  applies 
to  the  case  of  Latcrence  v.  Leidigh,  58  Kan. 
504,  SO  Pac.  600,  and  the  court  apparently 
rests  its  opinion  upon  the  New  ifork  and 
Michigan  cases,  supra,  and  the  further  fact 
that  the  law  establishing  the  soldiers'  home 
in  Kansas  provided  in  direct  terms  that  in- 
mates of  said  homes  could  not  acquire  a  le- 
gal reaidence  while  inmates  of  said  home. 
In  Warren  t.  Board  of  Regiatration,  72 
Mich.  308,  2  L.  R.  A.  203,  40  N.  W.  553. 
Justice  Campbell,  after  quoting  {  6  of  arti- 
cle 7  of  the  Constitution  of  that  state, 
which  is  the  same,  so  far  as  the  question, 
imder  consideration  is  concerned,  as  said  S 
!>.  jirt.  fi,  of  the  Idaho  Constitution,  says, 
"These  provisions  do  not  prevent  such  per- 
sons from  becoming  residents  If  anch  is  their 
purpose,  and  if  tn^  are  able  to  ehoose." 
One  class  of  persons  named  in  said  section 
of  the  Micljigan  Constitution  was  those  con- 
fined in  public  prisons.  They  were  not 
"able  to  choose."  That  court  held  that  all 
of  the  classes  named  in  said  section  that 
were  able  to  choose  were  not  prohibited  by 
the  provisiom  of  said-  section  from  becom- 
ing residents  for  voting  purposeo. 

The  case  of  Btewart  t.  JTyser,  105  Cal. 
459,  30  Pac.  19,  is  a  soldiers'  home  case,  is 
directly  in  point,  and  sustains  the  conten- 
tion of  respondent.  In  that  case  a  number 
of  the  inmates  of  the  veterans'  home,  and 
inmates  of  the  county  inflrmary,  and  cer- 
tain students  of  Napa  College  voted  at  an 
election  held  in  the  precincts  of  the  county 
in  which  those  Institutions  are  situated. 
The  appellant  contended  that  such  inmates 
and  students  had  not  been  residents  of  the 
county  and  precincts  in  which  they  respec- 
tively voted  during  the  period  of  thirty  days 
immediately  prior  to  said  election,  and  for 
that  reason  were  not  qualified  electors.  The 
testimony  of  one  of  the  inmates  of  the  vet- 
erans' home  is  quoted  in  said  opinion, 
and  it  is  stated  in  the  opinion  that  the  evi- 
dence of  said  witness  upon  the  issue  as  to 
the  qualifications  of  said  witneu  is  substan- 
tially a  fair  sample  oi  that  applicable  to 
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each  of  the  other  iiunat«e  of  the  veterans' 
home,  the  infirmary,  and  the  college,  whose 
votes  were  adjudged  to  have  been  legal.  Said 
evidmce  is  as  follows:  Killalee  came  to 
the  count}'  and  to  the  precinct  and  entered 
the  home  as  an  inmate  on  Kovember  14, 
181)1.  For  some  time  prior  to  this  date  he 
was  living  on  the  charity  of  relatives  and 
friends  in  the  city  and  county  of  San  Fran- 
cisco, where  he  was  an  elector.  He  made 
and  Bubacribed  the  usual  application,  and 
obtained  a  permit  to  enter  the  home.  He 
aayv  that:  "The  reasoti  I  went  there  was 
because  I  wms  in  indigent  circumstances. 
Circumstances  compelled  me  to  go,  and  I 
would  not  have  gone  there  had  it  not  been 
for  those  circumstances.  I  had  no  desire 
to  become  a  resident  of  the  veterans'  home 
or  the  precinct  other  than  as  induced  by  my 
india;ent  circumstances.  Since  I  have  been 
there,  I  have  been  maintained  and  supported 

Sf  the  home.  At  the  time  I  went  there  I 
id  not  have  any  fixed  intention  with  re- 
spect to  the  length  of  time  I  should  stay 
there.  Tt  was  my  intention  to  stop  there 
as  long  as  I  lived.  I  have  no  othw  inter- 
ests in  the  precinct  except  my  relations  with 
the  home.  I  went  there  with  the  expecta- 
tion of  living  and  dying  there, — making  it 
my  permanent  home  the  balance  of  my  life. 
T  have  no  relatives  or  property  interest  In 
the  veterans'  home  precinct.  I  have  no 
other  home.  At  the  time  I  went  there,  it 
was  my  intention  to  make  the  home  my  per- 
manent home.  I  make  it  as  a  home  to  live 
and  die — as  a  refuge."  The  question  pre- 
sented in  that  case  was  whether  or  not  said 
witness  "Killalee  was  a  le^l  resident  of  the 
veterans'  home  precinct,  and  entitled  to 
vote  at  the  last  general  electimt.**  It  was 
conceded  in  that  case,  bs  in  the  ease  at  bar, 
chat  said  witness  had  all  of  the  requisite 
qualifications  of  an  elector,  except  that  of 
residence;  and  it  was  contended  there,  as 
here,  that  said  witness  could  not  gain  a  resi- 
dence for  the  purpose  of  voting  at  the  sol- 
diers' home  while  there  as  a  beneficiary  at 
public  e^cpense,  for  the  reason  that  the 
gaining  of  such  is  prohibited  by  the  4th  sec- 
tion of  the  24  article  of  the  Constitution  of 
that  state,  which  is  as  follows:  "For  the 
purpose  of  voting,  no  person  shall  be  deemed 
to  have  gained  or  lost  a  residence  by  reason 
of  his  presence  or  absence  while  employed  in 
the  service  of  the  United  States  nor  while 
engaged  in  the  navigation  of  the  waters  of 
this  state,  or  of  the  United  States,  or  of  the 
high  seas;  nor  while  a  student  at  any  semi- 
nary of  learning;  nor  while  kept  at  any 
almshouse  or  other  asylum  at  public  ex- 
pense; nor  while  confined  in  any  public  pris- 
on." In  reference  to  that  section  of  the 
California  Constitution  that  court  said : 
"As  construed  by  our  supreme  court  in  the 
case  of  People  em  rel.  Budd  v.  Solden,  28 
Cal.  137,  this  section  does  not  have  the  ef- 
fect claimed  for  it  by  oonnsel  for  appdUnt. 
In  that  case  the  qnallfieation  of  soldiers  to 
vote  while  employed  in  the  service  of  the 
United  States  was  questioned,  and  it  was  de- 
cided that  their  presence  in  Mendocino  coun- 
ty while  thus  employed  In  the  BHrloe  of  the 
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United  States  did  not  'preclude  them  frcHn 
acquiring  a  residence  in  Mendocino,  if  dis- 
posed to  do  so.'  The  court  further  said: 
'That  it  was  their  intention  to  acquire  a 
doraicil  in  Mendocino  county  sufficiently  ap- 
pears from  the  evideneew  Such  being^  the 
cose,  there  is  nothing  in  the  constitutional 
provision  in  question  (which  is  merely  de- 
claratory of  the  common  law)  which  stands 
in  the  way  of  their  doing  so.'"  After  quot- 
ing the  above  from  the  decision  of  People 
eee  rel.  Budd  v.  Holden,  the  court  says: 
"Thus  their  residence  for  the  purpose  of  vot- 
ing in  Mendocino  county  was  made  to  de- 
pend upon  the  proof  of  their  intention  to 
make  that  county  their  place  of  residence 
while  there  present  in  the  service  of  the 
United  States,  there  being  no  question  that 
they  had  all  other  requisite  qualifications  of 
electors ;"  and  holds  that  said  decision  is  clear- 
ly in  point  for  respondents.  The  provisions 
of  the  California  Constitution  under  which 
said  case  arose  are  identical  with  our  own 
upon  the  point  under  consideration,  and  the 
court  in  that  opinion  construed  said  provi- 
sions, and  gave  them  the  effect  intended,  to 
wit,  they  were  adopted  for  the  benefit  of, 
and  to  enlarge  and  protect  the  rights  of, 
those  classes,  and  were  not  intended  to  de- 
prive them  of  a  privilege  so  common  in  this 
country.  To  the  same  effect  is  Pediffo  r. 
Onmes,  118  Ind.  148,  13  N.  E.  700.  That 
case  involved  the  right  of  a  student  attend- 
ing collie  to  vote.  The  court  said :  "Tak- 
ing the  view  of  the  testimony  most  favtH^ 
able  to  the  appellant,  the  utmost  that  can 
be  said  of  it  is  that  the  voto^  entered  the 
state  university  at  Bloomington  without,  at 
the  time  of  entering,  having  formed  a  defl- 
idte  intention  of  making  that  place  their 
residence,  but  that  they  did  subsequently 
determine  that  it  should  be  their  residence. 
This  gave  them  the  right  to  vote,  because 
there  is  no  evidence  that  this  was  not  their 
intention,  formed  and  acted  upon  in  good 
faith.  We  think  it  clear  that.  If  they  had 
gone  to  Bloomington  with  the  intention  of 
remaining  simply  as  students,  and  there  was 
no  change  of  iniantion,  they  would  not  have 
acquired  a  resldenM."  Reveral  authorities 
are  then  cited,  and  the  upfnfnn  proceeds; 
•^Where,  however,  the  intention  is  formed 
to  malce  the  college  town  the  place  of  resi- 
dence, and  that  place  is  selected  as  the  donii- 
cil.  then  the  person  who  does  this  in  good 
faith  becomes  a  qualified  voter."  Apply 
the  correct  and  reasonable  rule  there  laid 
down  to  the  case  at  bar,  and  the  plain  in- 
tention of  the  provisions  of  said  {  6  of  our 
Constitution  is  effected  and  acoompHsbed, 
and  no  one  disfranchised  by  a  court-made 
constitutional  provision.  In  the  case  at  bar 
it  is  agreed  that  each  of  the  persons  whose 
vote  is  questioned  would  testify  "that  they 
abandoned  their  former  residences  and 
places  of  abode  with  no  intention  of  return- 
ing thereto,  and  took  np  their  residence  ia 
said  Soldiers'  Home  precinct,  Ada  county, 
Idaho,  and  thereafter  resided  and  continued 
to  reside  therein  with  the  intention  of  per- 
manently remaining  and  residii^  there." 
Thus  it  ia  shown  uiat  said  persona  aban- 

Digilized  foy  Google 


FOWKUi  T. 


Bfaciucah. 


888 


dosed  their  former  residence  and  place  of 
abode  without  Any  "intention  of  returning 
there,  and  took  up  their  residence  in  said 
Soldiers'  Horns  precinct  with  the  intention 
of  permanently  remaining  and  residing  in 
said  precinct;"  not  to  be  turned  out  as  soon 
as  their  physical  or  financial  condition  per- 
mitted, as  the  laws  of  the  states  of  Michi- 
gan and  Kansas  required  to  be  done  in  thoBe 
states.  The  good  faith  and  intention  of 
said  persons  is  not  questioned,  but  it  is  eoR- 
tended  that  they  cannot  gain  a  residence  in 
said  precinct  while  an  inmate  of  said  home. 
Apply  to  the  above  facts — which  clearly 
show  intention — the  reasonable  rule  laid 
down  in  the  Indiana  case-  above  cited,  and 
the  brave  old  veterans,  whose  heroism  and 
■df-saerifice  assisted  in  preserving  the  unity 
of  the  n-ition,  will  not  be  disfranchised  by 
court-made  constitutional  provisions. 

In  fiftaeffer  v.  Qilbert,  73  Md.  60,  20  Atl. 
434,  which  is  a  college  student  case,  the 
court,  in  passing  upon  the  meaning  of  the 
word  "residence,"  as  used  in  the  Constitu- 
tion of  Alaryland,  says:  "It  does  not 
mean,  as  we  have  said,  one's  permanent 

Elace  of  abode,  where  he  intends  to  live  all 
is  days,  or  for  an  indefinite  or  unlimited 
time;  nor  does  it  mean  one's  residence  for 
a  temporary  purpose;  .  .  .  but  means, 
as  we  understand  it,  one's  actual  home  in 
the  sen»e  of  havini;  no  other  home,  whether 
he  intends  to  reside  tiiere  permanently  or 
for  a  definite  or  indefinite  length  of  time;'* 
and*ho1da  under  the  facta  of  that  case,  the 
defendant  had  a  riRht  to  vote.  In  Vander- 
poel  V.  O'Unnlon,  53  Iowa,  246,  36  Am.  Rep. 
210,  6  y.  W.  119,— a  college  student  case- 
it  is  held  that,  to  constitute  a  residence 
within  the  meaning  of  the  article  of  the 
Constitution  prescribing  qualifications  of 
voters,  the  fact  of  residCTce  and  tne  intent 
to  remnin  must  concur.  Both  of  which  con- 
cur in  the  ease  at  bar.  In  §  69.  Paine.  Elec- 
tions, referrins  to  college  students,  the  au- 
thor says:  "The  question  of  residence  is  to 
be  determined  by  all  ihe  circumstances  of 
each  case.  Among  such  circumstances,  the 
intent  of  the  party,  the  existence  or  absence 
of  oti'er  ties  or  interests  elsewhere,  the 
dwelling  place  of  the  parents,  or,  in  the  case 
f>f  nn  omhan.  just  of  age,  of  near  friends, 
with  whom  he  had  been  accustomed  to 
make  his  home  in  his  minority,  would,  of 
course,  he  of  the  highest  importance."  And 
in  S  70  it  is  said:  "Under  a  Constitution 
declarino:  that  'the  residence  of  a  student 
at  any  aeminnrv  of  learning  shall  not  entitle 
him  to  the  right  of  suffrage  in  the  town  in 
which  such  seminary  is  situated/  while  such 
residence  will  not  entitle  him  to  the  right, 
it  will  not  prevent  its  acquisition."  So  in 
the  case  at  bar,  under  the  provisions  of  said 
S  5  of  our  Constitution,  which  is  that,  for 
the  purpose  of  voting,  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by 
reason  of  his  presence  or  absence  while  re- 
siding at  the  soldiers'  home,  the  mere  fact 
of  such  residence  will  not,  of  itself,  ratitle 
him  to  the  right  to  vote.  Such  residence, 
however,  will  not  preveni.  the  acquisition  of 
aueh  rii^t.  In  UuiCrmiy,  SSeetiooB,  3d  ed. 
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S  60.  it  is  stated  as  follows:  "It  will  be 
found,  from  an  examination  of  the  authori- 
ties, iind  from  a  full  consideration  of  the 
subject,  that  the  question  whether  or  not  a 
student  at  college  is  a  bona  fide  resident  of 
the  place  where  the  college  is  located  must 
in  eacli  case  depend  upon  the  facts.  .  .  . 
In  a  word,  it  is  necessary,  from  a  survey  of 
all  the  facts,  to  det«-mine  whether  while  at 
college  he  is  at  home,  his  residence,  or  tem- 
porarily absent  from  it."  It  waa  laid  down 
jn  Putnam  v. '  Johnson,  10  Mass.  488,  in 
1813,  that  the  question  of  residence  was  one 
of  act  and  intention  as  applied  to  college 
students,  and  is  still  so  held  by  the  decided 
weight  of  authority;  and  college  students, 
under  8  6  of  our  Constitution,  are  placed 
in  the  same  category  with  inmates  of  our 
soldiers'  home.  And  said  section  leaves  it 
with  tliat  class  of  persons  to  retain  the  form- 
er home  as  a  voting  place,  or  permits  them 
to  adopt  their  present  home  for  that  pur- 
pose. To  the  same  effect  is  the  Opinion  of 
the  Justices,  5  Met.  587.  In  Re  Oreen,  6 
Fed.  145,  it  is  held  under  the  provisions  in 
the  Constitution  of  the  state  of  New  York, 
in  order  to  prove  a  residence  in  an  election 
district  something  more  must  be  shown  than 
the  fact  of  having  lived  in  marine  barracks 
located  within  the  limits  of  such  district  in 
the  capacity  of  a  marine.  Many  of  the 
cases  hold  that  something  more  must  be 
shown  than  mere  residmce  at  such  home; 
but  none  of  the  cases  cited,  as  I  read  them, 
hold  that  residence  at  such  a  home  is  a  pro- 
hibition against  the  inmate  gaining  a  voting 
residence  while  residing  there,  except  Wot- 
cott  V.  llolcomh,  07  Mich.  361,  23  L.  R.  A. 
21{>.  56  N.  W.  837,  and  Laiorence  v.  Leidigh, 
58  Kan.  5t)4.  50  Pae.  600. 

It  is  said  in  Silvey  y.  Lindsay:  "But  the 
question  in  each  ease  is  still,  as  it  was  be- 
fore the  adoption  of  the  Constitution,  one 
of  domicil  or  residence,  to  be  decided  upon 
all  the  circumstances  of  the  case."  The 
common-law  rule  disqualified  those  who 
were  indigent  or  under  the  dominion  of  oth- 
ers, which  rule  embraces  many  of  those  dis- 
qualified under  S  3,  art.  6,  of  our  state  Con- 
stitution. 1  Bl.  Com.  Cooley's  ed.  *171. 
Undo-  the  cominon>law  rule  no  one  became 
an  elector  merely  1^  reason  of  his  presence 
or  absence  at  a  certain  place.  It  required 
something  besides  mere  presence.  It  re- 
quired other  circumBtances ;  it  required  in- 
tent; it  required  good  faith.  The  residence 
must  not  be  for  temporary  purposes.  It 
must  be  one's  actual  home  in  the  sense  that 
he  has  no  other  home;  no  place  to  return 
to  when  away,  but  that  ime;  abandonment  oi 
former  home.  Those  are  some  of  the  facte 
to  be  shown  to  prove  intent  and  good  faith 
in  establishing  a  residence,  all  of  which  are 
shown  by  the  record  in  this  case.  The  ques- 
tion of  residence,  as  applied  to  electors,  is 
ode  of  act  and  intent,  as  laid  down  by  a  long 
line  of  decisions  of  courts  and  law  writers; 
and  that  rule  has  not  been  changed  hy  the 
provisions  of  said  I  6  of  our  Constitution. 
In  the  case  of  People  v.  Oady,  143  N.  Y. 
100,  25  R.  A.  30»,  37  N.  E.  673,  the  ques- 
tion was  presented  whethor  a  prisoner  im- 
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priaoned  in  the  Tombs  city  prison  could  gain 
a  residence  therein  for  voting  purpoBes.  The 
court  held  that  he  could  not;  that  the 
Tombs  was  not  a  place  of  residence;  it  was 
not  constructed  or  maintained  for  that  pur- 
pose. The  court  says:  "The  domicil  or 
home  requisite  as  a  qualification  for  voting 
purposes  means  a  residence  which  the  voter 
voluntarily  chooses  and  has  a  right  to  take 
as  sucfa,  and  which  he  Is  at  liberty  to  leave, 
as  interest  or  caprice  may  dictate,  but  with- 
out any  present  intention  to  change  it." 

It  han  been  suggested  that  the  6th  section 
of  article  6  of  the  Constitution  of  Idaho  was 
adopted  from  the  Constitution  of  New  York, 
and  that  in  adopting  that  provision  we 
adopted  the  construction  placed  upon  it  in 
aUvey  V.  Lindaay,  107  N.  Y.  66.  13  N.  G. 
444,  by  the  court  of  lajit  resort  of  that  state. 
X  have  followcMi  that  rule  as  I  read  that  de- 
cision, but.  if  I  have  not  construed  it  accord- 
ing to  its  true  intent  and  meaning,  I  would 
say,  as  this  court  has  heretofore  said,  that 
the  rule  referred  to  is  a  general  rule,  but, 
where  such  decision  places  a  construction 
thereon  that  is  clearly  erroneous,  iniquitous, 
and  unjust,  this  court  is  not  bound  by  said 
rule,  and  ought  not  to  be  bound  by  Bueh  con- 
struction. Had  the  framers  of  our  Consti- 
tution intended,  by  the  |)rovisions  of  said  § 
6,  to  prohibit  inmates  admitted  from  other 
counties  from  voting  in  the  county  where 
the  home  is  located,  why  did  not  they  use 
plain  and -simple  language  to  that  effect? 
I  have  no  doubt  that  they  would  have  done 
BO  had  they  intended  to  prohibit  such  per- 
sons from  voting.  The  language  used  in 
said  S  S  is  too  plain  to  be  misunderstood,  and, 
to  Roostme  it  to  prohibit  such  inmates  as 
the  40  referred  to  in  this  case  from  voting, 
the  prohibition  must  be  read  into  it.  for  it 
is  not  there  as  the  section  now  stands.  It 
was  said  by  the  supreme  court  of  Ore^n,  in 
the  case  of  Darragh  v.  Bird,  3  Or.  239,  aft- 
er quoting  S  4,  art.  2,  of  the  Constitution  of 
Oregon,  which  is  as  follows:  "For  the 
purpose  of  voting  no  person  shall  be  deemed 
to  have  irained  or  lost  a  residence  by  rea- 
son of  his  presence  or  absence  while  em- 
ployed in  the  service  of  the  United  States  or 
of  this  state,"  and  8  5  of  the  same  article: 
"The  question  of  residence  being  one  of  act 
and  intention,  the  framers  of  the  Constitu- 
tion left  the  matter  entirely  to  the  discre- 
tion of  the  parties  themselves."  If  the  con- 
tention of  appellants  is  right,  the  5ifi  sec- 
tion of  the  Constitution  of  Oregon  was  a 
work  of  supererogation,  as  it  positively  pro- 
hiliits  BoHiers  quartered  in  that  state  from 
voting  there ;  and  §  4  of  said  article,  so  far 
as  the  pretended  prohibition  is  concerned, 
contains  the  exact  words  of  S  5  of  the  Idaho 
Constitution.  The  people,  by  adopting  that 
provision  of  the  Constitution,  left  the  ques- 
tion of  residence,  where  it  was  before,  enty-e- 
1y  to  the  discretion  of  the  parties  themselves, 
— -that  question  being  one  of  act  and  inten- 
tion; and  said,  "We  will  neither  enlarge 
nor  restrict  the  right  of  persons  in  this  re- 
spect, but  leave  it  with  them  to  eler^  as  to 
where  they  will  claim  their  residence."  The 
words,  "for  the  purpose  of  voting,"  etc, 
64  UB.  A. 


clearly  indieata  that  the  matter  waa  left 
with  the  elector  huuself  to  select  the  place 
of  his  residence.  Tbe  section  of  our  Cmisti- 
tution  under  consideration  prohibits  anyoie 
from  questioning  the  right  of  the  personi 
therein  named  from  voting  at  the  place 
from  whraice  they  were  admitted  to  auch 
home,  but  it  does  not  prohibit  them  from 
changing  their  residence  therefrom  for  vM- 
ing  piurposu.  Tbe  Constitution  of  Idaho 
prescribes  the  qualifications  of  an  eleeior, 
and  authorizes  the  legislature  to  prescribe 
other  qualifications  if  it  desires  to  do  eo. 
And  the  language  of  Wolcott  v.  Hotcomi, 
07  Mich.  361.  23 X.  R.  A.  21S,  56  K.  W.  S37, 
is  quoted  with  approval  as  a  reason  for  tbe 
adoption  of  said  {  5  of  article  6  of  our  Con- 
stituticm,  to  wit,  that  the  inmates  do  not 
own  property,  do  not  pay  taxes,  and  do  not 
wwk  for  the  benefit  of  the  municipalitf- 
VYe  would  suggeat  that,  hod  the  framera  ol 
the  Constitution  desired  to  prohibit  the 
classes  of  persons  named  in  said  section 
from  acquiring  a  residence,  why  was  not 
plain  and  simple  language  to  that  effect 
usedT  It  is  not  the  province  of  this  court 
to  make  any  additional  qualifications  to 
those  provided  1^  tiie  Constitution  and  leg- 
islative enactment.  The  right  of  suffrage  u 
considered  a  sacred  privilege,  and  it  wu 
plainly  the  intention  of  the  framers  of  our 
Constitution  to  extend  that  right  to  all  per- 
sons except  those  excluded  therefrom  by  its 
strict  terms.  And,  if  this  court  has  due  re- 
gard for  the  rights  of  the  citizen,  it  will  not 
disfranchise  him,  or  so  construe  the  Consti- 
tution OS  to  effect  his  disfranchisement  ub- 
lees  1^  its  strict  terms  it  is  clearly  required. 

Where  a  constitutional  provision  is  vur 
ceptible  of  two  constructions,  that  constnw- 
tion  should  be  adopted  which  will  protect 
and  save  the  right  of  suffrage  to  the  citizen: 
and  the  decided  weight  of  authority  sustaim 
the  construction  herein  placed  upon  said 
constitutional  provision.  As  oiu-  govern- 
ment is  based  upon  civil  liberty  and  politi- 
cal equality,  and  the  right  of  suffrage  being 
one  of  its  foundation  stones,  no  penoD 
should  be  disfranchised  by  conatructioa  of 
the  provisions  of  our  Constitution,  which 
provisions  may  reasonably  be  construed  in 
favor  of  suffrage.  Are  those  tAd.  veterans 
an  undesirable  and  ignorant  class  in  whow 
hand  the  ballot  ought  not  to  be  placed!  We 
think  not.  But  my  brothers  say  their  cos- 
struction  of  said  section  of  our  Constitu- 
tion does  not  disfranchise  them.  I  admit 
that  it  doee  not  in  terras,  hut  in  effect  it 
does;  for,  by  reason  of  wounds  received  ii 
battle,  disease,  and  old  age,  many  of  them 
are  unable  to  retam  to  Uia  counties  trm 
whence  th^  entered  said  home  to  vote,  and 
they  are  as  effectually  disfranchised  as 
though  it  were  held  that  they  could  not  vote 
at  all.  It  was  held  in  the  California.  Ore- 
gon,  Iowa,  and  other  eases  above  cited,  un- 
der constitutional  provisions  the  same  a^ 
our  own,  that,  the  question  of  residence  be 
ing  one  of  act  and  intention,  the  framers  of 
our  Constitution  left  the  matter  ratircly  to 
the  discretion  of  the  parties  themselves. 
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That  provision  of  our  CcHutitatitm  is  merely 
dedaretory  of  the  common  law,  and  does 
not  stand  in  the  my  of  an  inmate  of  eaid 
bouie  acquiring  therein  a  residence  for  vot- 
ing purpuses.  It  was  made  to  protect  his 
ri^ht  to  vote,  and  not  to  disfranchise  him, 
ud  it  ought  to  be  so  construed.  While  re- 
siding at  the  soldiers'  home,  those  old  vete- 
nas  are  not  temporarily  absent  from  borne. 
Tfaey  are  at  home.  They  are  there  to  re- 
main, with  the  riffht  to  remain  permanent- 
ly. They  have  arandoned  the  place  from 
whence  they  came  without  any  intention  of 
returning,  and  have  established  their  perma- 
nent residence  at  aaid  borne  in  good  faith. 
Thtf  had  a  right  to  do  those  things.  They 
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had  a  right  to  choosy  and  did  those  acts 
vohmtariTy.  They  may  r«nain  there  till 
death,  or  leave  that  home  whenever  they 
choose  to  do  so.  They  are  not  under  the 
dominion  of  others,  as  persons  who  are  in 
prison  or  in  alnisbouses  subject  to  the  abso- 
lute will  of  others.' as  was  the  condition  of 
those  persons  referred  to  in  the  New  York, 
Michigan,  and  Kansas  cases  above  cited. 
The  residence  of  the  old  veterans  at  aaid 
home  is  their  permanent  place  of  abode,  as 
I  permanent  as  the  residence  of  thousands  of 
I  tlie  voters  in  this  state,  and  is  a  suHicient 
I  residence  on  which  to  base  the  qualifications 
to  vote.  The  judgment  of  the  court  below 
ought  to  be  affirmed. 


1N!)I.\NA  SUPRPME  COURT. 


John  BOOHER,  AppU, 

V. 

STATK  of  Indiana. 

(158  Ind.  486.) 

rpaa  trinl  of  mm  Indletmeat  for  eo«- 
■pirlMir  to  vomnlt  Mwrder.  the  fact  ot 

defendant's  Intoxication  at  the  alleged  time 
of  the  commission  of  the  offense  mny  be  con- 
sidered by  tbe  Jury  as  bearing  opon  the  ex- 
iRence  ef  the  felonions  Intent  neceanarr  to 
rcBdar  Urn  guilty. 

<Aprll  16.  IMX.) 

Al'PKAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Kosciusko 
County  eonvieting  him  of  otmspirac^  to  mur- 
lier.  ffrr».T«ed. 
The  facts  are  stated  In  the  opinion. 
JfcMra.  Arthvr  F.  Blna  and  I*t1  S. 
Stooker,  for  appellant: 

The  jury  had  no  right  to  wholly  disregard 
and  cast  aside  all  evidence  of  the  defend- 
ant's condition  as  to  being  intoxicated  on 
the  evening  that  the  alleged  ofTenfie  was  com- 
mitted, but  they  might  cmeider  his  volun- 
tary intoxication  in  determining  the  grade 
of  the  crime  of  which  he  was  guilty,  if  they 
Hhould  And  him  guilty. 

1  Wharton.  Crim.  Law,  8th  ed.  !S  51-55; 
1  Bishop,  Crim.  Law,  g  404;  Kerr,  Homi- 
ride.  9  209;  C'line  v.  State,  43  Ohio  St.  332. 
1  N.  K.  22:  Com.  v.  Hagenlock,  140  Mass. 
!25.  3  N.  K.  36;  Crosby  v.  People.  137  111. 

27  K.  E.  40;  Sehwobacher  v.  Feople, 
ISa  m.  618.  46  TH.  E.  809;  Aaxman  v.  State, 
m  Ind.  347.  8  L.  R.  A.  33.  24  N.  E,  123, 

Hegttrt.  Caasina  C.  Hadley  and  Merrill 
Koorea,  with  Mr.  WlUlaiu  L.  Taylor, 
Attorney  General,  for  appellee: 

Volants  rj  intcnication  was  no  excuse  for 
crime;  voluntary  intoxioatinn  was  of  itself  a 
crime,  and  a  man  could  not  plead  in  excuse 
of  one  crime  the  fact  that  he  had  committed 
uother. 

ffoTTM  T.  United  States,  8  App.  D.  C.  20, 

XOTB. — As  to  what  Intoslcutlon  will  excuse 
crtme.  see  Harris  v.  Cnfted  SUtea  (D.  C.)  86 
L.  R.  A.  465,  and  aote. 
B.  A. 


36  L.  R.  A.  465;  Untied  States  v.  Cornell, 
2  Mason,  91,  Fed.  Cas.  No.  14.868;  Com. 
V.  Hatrkina,  3  Ursv,  4R3;  State  v.  Morgan, 
40  S.  C.  3t5,  18  S.  E.  937;  Iteasley  v.  State, 
60  Ala.  149;  Mercer  v.  State,  17  Ga.  146; 
People  V.  Koqtra,  18  N.  Y.  9,  72  Am.  Dec. 
484;  yUinigan  v.  People,  86  TS.  Y.  S54,  40 
Am.  Rep.  560;  State  v.  Bundy,  24  S.  C.  439, 
iiS  Am.  Rep.  2([3;  Cluck  v.  State,  40  IwL 
26S;  Bailen  v.  State,  26  Ind.  422;  Shanna- 
han  V.  Com.  8  Rush,  464,  8  Am.  Rep.  465; 
Sanders  v.  State,  94  Ind.  147;  Smurr  v. 
State,  88  Tnd.  604;  Cotee  v.  State,  76  Ind. 
511;  Fiah^r  v.  State,  64  Ind.  436;  Bradley 
V.  State,  31  Ind.  4D2. 
Mr.  H.  W.  Qrahmm  also  far  appellee. 

f  orduit  J.,  delivered  the  opinion  of  the 
court: 

The  information  upon  which  appellant 
was  tried  and  convicted  contained  three 
counts.  B}'  the  flrst  and  second  appellant 
is  charged,  together  with  two  other  parties 
(Stanton  (ialbreath  and  Emory  Bennett) 
with  having  committed  an  assault  and  bat- 
tery upon  \Villiam  Rafter,  with  the  felonious 
intent  to  commit  murder  in  the  flrst  degree. 
The  third  count  charges  him  and  four  other 
persons,  namely,  Gnloreath,  Bennett.  Wag- 
oner, and  Dudley,  with  unlawfully,  know- 
ingly, and  feloniously  conspiring,  uniting, 
and  confederating  together  and  agreeing  with 
each  other  tor  the  object  and  pnrpono  and 
with  the  unlawful  and  felonious  intent  to 
unlawfully,  feloniously,  wilfully,  purposely, 
and  with  prNiieditated  malice,  kill  and  mur- 
der said  Rafter,  etc.  The  flrst  and  second 
counts  of  the  information  are  bufx^d  on 
llurns's  Rev.  SUt.  1894.  8  2260  (Horner's 
T?cv.  Stat.  S  1909),  which  reads  as  follows: 
"Whoever  perpetrates  an  assault  or  an  ati- 
aault  and  battery  upon  any  human  being, 
with  intent  to  commit  a  fdony,  shall,  upon 
conviction  thereof,  be  imprisoned  in  the  state 
prison  not  more  than  fourteen  years  nor  less 
than  two  years,  and  be  fined  not  exceeding 
$2,000."  Tlie  third  count  is  based  on 
Bums's  Rev.  Stat.  1894.  S  2260  (Horner's 
Rev.  Stat.  S  2130),  which  provides  as  fol- 
lows:   "Any  person  or  penons  who  shall 
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unite  or  combine  with  any  other  person  or 
persons  for  the  purpose  of  committing  a  fel- 
ony, or  any  person  or  persons  who  shall 
knowingly  unite  with  an^  other  person  or 
persons,  or  body  or  asBOciation  or  combina- 
tion of  persona,  whose  object  is  the  commis- 
sion of  a  felony  or  felonies,  shall,  upon  con- 
riction  thereof,  be  fined  in  any  sum  not  more 
than  $5,000  nor  less  than  $25,  and  impris- 
oned in  the  state  prison  not  more  than  four- 
teen years  nor  less  than  two  years."  Upon 
appellant's  motion  be  was  tried  separately 
and  the  case  against  him  was  submitted  to  a 
jury  lor  trial  upon  the  several  counts  con- 
tained in  the  information,  and  a  verdict  was 
returned  finding  appellant  guilty  of  the  con- 
spiracy as  charged  in  the  third  count  of  the 
information;  and  over  bis  motion  for  a  new 
trial,  he  wan  sentenced  by  the  court,  upon 
the  verdict  of  the  jury,  to  be  imprisoned  in 
the  state's  prison  for  an  indeterminate  period 
of  not  less  than  two  years  nor  more  than 
fourteen  years.  From  this  judgment  he  ap- 
peals, and  under  his  assignment  of  wtctb  bia 
counsel  contend  that  the  trial  court  erred  in 
friving  certain  instructions  to  the  jury,  and 
Uiat  tlie  VM-diet  ia  not  sustained  by  the  evi- 
dence. 

The  following  may  be  said  to  be  an  epit- 
ome of  the  evidence;  On  the  night  of  March 
10.  IflOO,  apnellant,  John  Booher,  Stanton 
Galbreath.  Emory  Bennett,  Ray  Wagoner, 
TiOrenzo  Dudley,  and  William  Rafter,  the 
prosecuting  witness,  together  with  others, 
were  in  Hammer's  saloon,  in  the  town  of 
Piereeton,  Kosciusko  county,  Indiana.  There 
is  no  evidence  to  show  that  the  meeting  of 
these  parties  was  agreed  to  by  any  of  them, 
but  it  appears  that  they  came  together  cas- 
ually at  the  saloon  in  question.  Rafter,  it 
seems,  had  been  at  Warsaw  during  the  day, 
and  bad  been  drinking  prior  to  his  coming 
to  Ilaninitf'i  saloon.  A  short  time  after  be 
came  into  the  saloon  a  controversy  seems 
to  have  arisen  between  him  and  Ray  Wagon- 
er in  regard  to  a  former  difficulty  or  fight 
which  occurred  between  Rafter  and  another 
party.  Tlaiter  claimed  that  he  was  drunk 
at  the  time  that  he  had  the  fight  with  the 
party  mentioned,  and  that  for  that  reason 
his  adveraary  had  succeeded  in  getting  the 
best  of  him.  Wagoner  offered  to  bet  him 
money  that  what  he  asserted  was  not  true. 
Tbe  controveirsy  between  these  parties  be- 
came so  heated  that  tbe  bartender  directed 
Rafter  to  leave  the  saloon.  He  seems  to 
have  complied  with  this  direction,  and  went 
out  of  the  saloon  by  the  front  door,  but  went 
around  and  stood  at  a  side  door  which  led 
into  the  saloon.  Wagoner,  upiHi  learning 
that  Rafter  was  standing  at  the  side  door, 
went  to  this  door  and  accused  tbe  latter  of 
eavesdropping,  and  some  further  controversy 
was  indulged  in  between  tbe  two  parties  in 
respect  to  the  matter  which  previously  had 
occasioned  the  quarrel  Iwtween  them  in  the 
saloon.  After  this  last  controversy,  Rafter 
left,  and  went  to  where  his  horse  was  tied, 
a  block  or  more  distant  from  the  saloon. 
He  mounted  his  horse,  and  apparently 
started  in  tbe  direction  of  his  home;  but  aft- 
er riding  around  town  for  a  short  time  hm 
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went  to  a  livery  stable,  where  he  procured 

n  piece  of  cloth  and  wrapped  or  tied  it 
around  a  stone,  and  then  went  to  a  pool 
room  adjoining  Hammer's  saloon.  Appel- 
lant, O-nlbreatb,  and  Wagoner,  and  other  per- 
sons, as  it  appears,  were  in  the  pool  room 
when  Rafter  entered,  and  they  all  remained 
there  while  Rafter  played  two  games  of  pooL 
No  WM-ds  appear  to  have  passed  between 
Rafter  and  the  other  parties,  and  no  demon- 
stration of  any  kind  took  place.  Rafter  and 
the  keeper  of  the  pool  room,  during  the  time 
the  former  was  playing,  had  some  words  in 
refjard  to  the  pajTnent  for  the  use  of  tbe 
pool  table.  It  being  then  time  for  the  pool 
room  to  close,  all  of  the  parties  went  fnit  oa 
to  the 'street.  Rafter  and  Wagoner  going 
down'  tbe  middle  of  the  street ;  and  the  other 
parties,  who  composed  the  crowd  in  tbe  pool 
room,  seem  to  have  followed  along  the  side- 
walk after  Rafter  and  Wagonw.  In  regard 
to  the  question  as  to  whewicr  Wagoner  fol- 
lowed after  Rafter  down  the  street,  w 
walked  by  his  sid^  the  evidence  is  confiiet- 
ing.  Rafter,  after  arriving  at  the  place 
where  hiii  horse  was  hitched  to  a  rsdc, 
jumped  down  from  tbe  sidewalk  into  a  gut- 
ter. Wagoner  then  said  to  Rafter,  "You 
get  on  your  horse  quick,  and  get  out  of 
town."  Upon  tbe  trial  Rafter  testified  that 
after  Wagoner  had  directed  him  to  get  on 
his  horse  and  leave  town,  as  above  stated. 
Wagoner  struck  at  him,  and  tiiat  he  in  re- 
turn knocked  Wagoner  down  with  the  stone 
which  he  had  tied  in  the  rag  aa  heretofore 
mentioned.  Wagoner  testified,  upon  the 
other  hand,  that  Rafter  struck  the  first  blow 
and  knocked  him  down,  and  that  he  struck  or 
stabbed  Rafter  in  self-defense^  After  Wag- 
oner had  been  knocked  down  by  Rafter,  the 
latter  states  that  he  heard  him  say  to  the 
persons  who  were  following  him:  "Come 
on.  Well  catch  him  ud  kill  him."  There- 
upon Rafter  started  and  ran,  followed  1^ 
Wagoner  and  several  other  persons;  and 
while  he  was  running  Wagoner  stabbed  him 
several  times  in  the  back  with  a  knife,  and 
while  running  he  was  knocked  down  by  some- 
one, whitM'  nnme  the  evidence  does  not  dis- 
close. After  Rafter  was  knocked  down,  the 
evidence  shows  that  appellant  got  on  top  uf 
him,  and  that  Rafter  threw  him  off  and  got 
up.  When  Rafter  rose  up,  he  states  that  he 
saw  Galbreath  standing  over  him,  or  near 
him,  with  a  club  drawn.  The  wounds  which 
Rafter  received  at  the  hands  of  Wagoner 
were  severe,  but  not  dangerous.  There  is  also 
evidence  to  ^ow  Uiat  after  the  ^rst  quarrd 
in  the  saloon  between  Rafter  and  Wagoner, 
appellant  said  to  the  latter:  "Why  didnt 
you  hit  him  ?  I  would  have  stood  by  yon  if 
you  had."  There  is  evidence  which  appar- 
ently shows  that  Wagoner  and  Raf*er  were 
both  willing  to  have  trouble  with  each  other, 
and  that  neither  was  trying  to  avoid  it. 
'ITiere  is  no  evidence  showing  any  enmity  or 
ill  feeling  between  Rafter  and  any  of  the 
parties  prior  to  the  meeting  at  Hammer's 
saloon.  hMdence  was  introduced  in  b^alf 
of  appellant  which  discloses  that  he  had  been 
freely  drinking  intoxicating  Iiqn<nrs  pritv  to 
nad  after  the  time  that  Rafter  oame  into  the 
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saloon  on  the  night  in  question.  Some  wit- 
nesses testified  that  be  was  very  drunk  on 
the  OGcaaion,  and  that  the^  saw  faim  previous 
to  the  time  that  Uafter  came  into  the  saloon, 
and  that  he  was  so  drunk  that  he  was  lean- 
ing over,  with  bis  head  resting  upon,  a  table 
in  Hammer's  ealoon.  Other  witnesses  testi- 
fied that  appellant  previous  to  this  assault 
upon  Rafter  was  so  drunk  that  he  stnggeied. 
Another  testified  that  immediately  after  the 
assault  upon  Knfter  be  assisted  appellant 
to  get  home,  and  that  he  was  so  drunk  that 
he  fdl  down  on  the  way  home. 

The  court,  on  its  own  motion,  gave  to  the 
jury,  upon  the  question  of  appellant's  in- 
toxication, the  following  instruction,  which 
was  the  only  one  given  upon  that  feature  of 
the  case:  Voluntary  intoxication  will  not 
excuse  crime.  If  the  defendant,  Booher,  was 
drunk,  it  was  his  own  fault,  and  he  cannot 
claim  any  immunity  by  reason  of  his  intoxi- 
cation. It  was  his  duty  to  keep  sober,  and 
if  he  voluntarily  permitted  himself  to  be- 
come intoxicated,  and  while  so  intoxicated 
he  committed  the  crime  charged,  in  any 
form,  he  is  guilty,  and  should  be  punished 
precisely  the  same  as  though  he  had  been 
sober.  It  is  not  the  law  that  a  man  may 
voluntarily  become  intoxicated  and  commit 
crime,  and  escape  punishment  by  reason  of 
such  intoxioalion ;  but,  upon  the  other  hand, 
it  is  the  Inw  that  he  cannot  use  his  own  vol- 
untary intoxication  to  escape  tlie  conse- 
quences of  his  nets  while  so  intoxicated." 
Counsel  for  appellant  contend  that  the  court 
in  giving  this  charge  clearly  erred  to  the 
prejudice  of  the  acctued.  They  concede  that 
voluntary  intoxication  is  no  excuse  for  the 
commission  of  a  crime,  but  nevertheless  they 
inrfat  that  it  may  be  considered  where  the 
essence  of  the  crime  depends  upon  the  intent 
with  whiffh  the  act  is  done,  or  where  an  es- 
sential elen  ent  of  the  crime  consists  in  do- 
ing an  unlawful  act  with  deliberation  and 
premeditated  purpose.  Under  such  circum- 
stances, it  is  insisted  that  the  mental  condi- 
tion of  the  accused,  whether  occanioned  by 
voluntary  intoxication  or  otherwise,  is  an 
important  factor  ttf  be  considered  by  the 
court  or  jury  tr>'ing  the  case.  The  conten- 
tion of  anpcllant's  counsel  upon  the  ques- 
tion involved  is  supported  by  the  decision 
of  this  court  in  Assman  v.  State,  123  Ind. 
347,  8  L.  K.  A.  33,  24  N.  E.  123.  The  de- 
fendant in  that  case  was  chu-ged  with  mur- 
der in  the  first  degree.  The  lower  court  re- 
fused to  charge  the  jury  that  voluntary  in- 
toxication upon  the  part  of  the  defendant 
might  be  considered  to  reduce  the  offense 
from  the  highest  to  the  lower  grade  of  mur- 
der. In  that  appeal  this  court,  by  Mitchell, 
Oh,  J.,  after  reviewing  many  authorities  in 
respect  to  the  effect  of  voluntaiy  intoxica> 
tion  on  the  part  of  a  pwson  accused  of  a 
criminal  offense,  said:  "As  a  matter  of 
course,  the  rule  is  universal  that  voluntary 
intoxication  is  no  excuse  for  crime,  nor  does 
it  in  any  degree  mitigate  or  palliate  an  of- 
fense  Actually  committed.  To  hold  other- 
wise would  unbridle  crime  and  subvert  pub- 
lic order.  On  the  contrary,  where  there  is 
reason  to  lielieve  that  one  has  conceived  the 
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design  to  commit  »  crime,  and,  while  har- 
boring the  unlawful  purpose,  voluntarily 
become  intoxicated,  in  order  to  blunt  his 
moral  sensibilities  and  nerve  himself  up  to 

the  execution  of  his  preconceived  dosi^it,  the 
offense  is  thereby  greatly  ag^-avatcd.  Utate 
V.  Robinsw,  20  W.  Va.  713,  43  Am.  Ilcp. 
709.  Where,  however,  the  essence  of  a  crime 
depends  upon  the  intent  with  wlii<'h  an  act 
was  don^  or  where  an  essential  ingi-edient 
of  the  crime  consists  in  the  doing  of  an  un- 
lawful act  with  a  deliberate  and  premedi- 
tated purpose,  the  mental  condition  of  the 
accused,  whether  that  condition  be  occa- 
sioned by  voluntary  intoxication  or  other- 
wise, is  an  important  factor  to  be  consid- 
ered. [Citing  authorities.]  Thus,  in  GUne 
V.  State,  43  Ohio  St  332,  1  N.  E.  22,  the 
learned  judge  delivering  the  judgment  of  the 
court  said:  'Where  a  person,  having  a  de- 
sire to  do  another  an  unlawful  Injury, 
drinks  intoxicating  liquors  to  nerve  himself 
to  the  commission  of  the  crime,  intoxication 
is  held,  and  properly,  to  aggravate  the  of- 
fense; but  at  present  the  rule  that  intoxica- 
tion aggravates  crime  is  confined  to  cases 
of  that  class.  .  .  .  But  in  many  cases 
evidence  of  intoxication  is  admissible  with 
a  view  to  the  question  whether  a  crime  has 
been  committed,  or,  where  a  crime  consisting 
of  degrees  has  been  committed,  such  evidence 
may  be  important  in  determining  the  de- 
gree.'" In  Smurr  v.  State,  88  Ind.  504,  the 
offense  charged  was  murder  in  the  first  de- 
gree. An  instruction  which  advised  the  jury 
that  "voluntary  intoxication  is  no  excuse 
for  crime,  as  long  as  the  offender  is  capable 
of  conceiving  an  intelligent  design,"  was  ap- 
proved as  a  correct  expression  of  the  law. 
In  the  case  of  Crosby  v.  People,  137  111.  325. 
27  N.  E.  49,  the  defendant  was  indicted  for 
an  assault  with  intent  to  murder.  The 
question  arose  in  regard  to  his  intoxication 
at  the  time  of  the  alleged  assault.  The  trial 
court,  in  its  charge  to  the  jurors,  inptructed 
them,  in  effect,  that  voluntary  drunkenness 
was  no  excuse  for  the  commission  of  any 
crime  or  misdemeanor,  and  that  this  ruling 
applied  although  the  intoxication  was  so 
extreme  as  to  make  the  accu^:ed  unconscious 
of  what  he  was  doing.  On  appeal  the  su- 
preme court  held  that  the  instruction,  as  ap- 
plied to  that  case,  was  erroneous.  After 
citing  authorities  to  show  that,  under  the 
rule  asserted  at  common  law,  voluntary 
drunkenness  was  no  excuse  or  extenuation 
for  crime  committed  under  its  influence,  and 
that  the  same  rule  prevailed  under  the  stat- 
utes of  Illinois,  it  said:  "It  will  be  ob- 
served that  all  the  cases  hold,  as  our  statute 
provides,  that  drunkenness  is  not  an  excuse 
for  crime;  and  yet  the  uniform  holding  is 
that  where  a  particular  intent  is  charged, 
and  such  intent  forms  the  gist  of  the  offense, 
as  contradistinguished  from  the  intent  nec- 
essarily entering  into  every  crime,— as  where 
one  crime  is  thereby  aggravated  into  a  high- 
er crime,  or  a  misdemeanor  enlarged  into  a 
felony, — any  cause  which  deprives  the  de- 
fendant of  the  mental  capacity  to  form  such 
an  intent  will  be  a  defense  to  the  graver 
crime.  ...   Drunkenness  was,  therefore, 
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at  oommon  law,  aa  undo*  our  own  atatute, 
no  excuse  for  crime,  but,  whwe  the  nature 

and  esseni-e  of  the  offense  i&  by  law  made  to 
depend  upon  the  state  and  condition  of  the 
mind  of  the  accused  at  the  time  and  with 
reference  to  the  acta  done  and  committed, 
drunkenness,  as  a  fact  affecting  the  control 
of  the  mind,  is  proper  for  the  consideration 
of  the  jury;  for  if  the  act  must  be  commit- 
ted with  a  specific  intent,  to  constitute  the 
orime  charged,  and  the  defendant  ia  incapa- 
ble of  fonning  any  intent  whatever,  the  of- 
fense  has  not  been  committed.  The  drunk- 
enncns  is  no  excuse  for  any  act  done  or  com- 
mitted. The  defendant  may  be  punished  for 
the  consummated  ofTense,  whatever  it  may 
be;  and  the  want  of  mind  operates,  not  by 
way  of  excuse  for  crime  committed,  but  ren- 
ders the  accused  incapable  of  eommitting  the 
graver  offense."  In  State  t.  Oarvey,  11 
Minn.  154,  Gil.  05,  the  defendant  was  indict- 
ed for  an  as-sault  with  an  intent  to  do  great 
bodily  harm,  uuder  a  statute  which  provid- 
ed that  "if  any  person  beinf^  armed  with  a 
dangerous  weapon  shall  assault  another  with 
intent  to  do  great  bodily  harm,  he  shall  be 
punished,"  etc.  The  intoxication  of  the  ac- 
cused was  involved,  and  the  supreme  court, 
in  reriewinff  the  ruling  of  the  lower  court 
upon  that  feature  of  the  case,  said:  "It 
does  not  apoear  thst  Garvcy  became  intoxi- 
cated with  a  view  to  the  commission  of  the 
crime,  or  that  before  his  intoxication  he  had 
'any  intention  of  committing  such  crime. 
The  existcMce  or  nonexistence  of  the  mali- 
cious and  felonious  intent  charged  was  the 
principal  auestion  to  be  passed  upon  by  the 
jury.  If  Garv^  was  bo  drunk  as  'not  to 
know  what  he  was  doing.'  then  he  had  no  in- 
tention; he  was  incapable  of  forming  any 
intention;  and  any  evidence  showing  this 
fact  should  have  been  admitted  by  the 
court."  In  Mooney  v.  Btate,  33  Ala.  410, 
the  charge  was  assault  with  intent  to  com- 
mit murder.  The  court,  in  that  appeal, 
aftpr  holding  that  the  specific  intent  to  com- 
mit murder  as  charged  was  an  essential  in- 
grtnlient  of  the  crime,  and  that  such  intent 
muat  l>e  proved  as  charged,  said:  "Drunk- 
enness certainly  does  not  excuse  or  palliate 
any  offense.  TSut  it  may  produce  a  state  of 
mind  in  which  the  accused  would  be  totally 
incflnahle  of  entertaininn  or  forming  the 
positive  and  particular  intent  requisite  to 
make  out  the  offense.  In  such  a  case  the  ac- 
fMised  is  entitled  to  an  acquittal  of  the  fel- 
ony, not  because  of  his  drunkenness,  but  be- 
cause he  was  in  a  state  of  mind,  resulting 
from  drunkenness,  which  affords  a  negation 
of  one  of  the  facts  necpssary  to  hia  convic- 
tion."— citing  the  following  authorities: 
Am.  Crim.  Iaw,  S  41;  Wharton,  Homicide, 
:1AS:  Pifnnan  v.  Hiatc,  14  Ohio.  555,  4S  Am. 
Dec.  5ii8;  StDOn  v.  State,  4  Humph.  136; 
Pirilc  v.  State,  9  Humph.  663;  Pennsylva- 
nia V.  il'Fall.  Addison  (Pa.)  255;  r7nt*cd 
States  V.  RoutUnbush,  Baldw.  514,  Fed.  Cas. 
N'o.  16.1f)8;  Haile  v.  State,  11  Humph.  154. 
In  Whit  ten  v.  State,  115  Ala.  72,  22  So. 
4S3.  the  defendant  was  indicted  and  convict- 
ed for  an  assault  with  intent  to  forcibly  rav- 
ish. The  trial  court  refused  to  charge  that 
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if  the  jury  had  a  TensonaUe  doubt,  arinng 
out  of  the  evidence,  aa  to  whether  the  ac- 
cused was  sudiciently  sober  to  form  the  spe- 
cific  intent  to  ravish,  then  the  jury  could 
not  find  him  guilty  of  an  assault  with  sudi 
an  intent.  The  court  in  that  appeal,  upun 
the  question,  said:  "We  are  of  opinion  the 
char^  should  have  been  given.  In  ord«r  to 
convict  under  the  statute  for  an  assault  with 
intent  to  ravish,  it  is  necessary  to  sstisfy 
the  jury  beyond  a  reasonable  doubt  that  the 
defendant  entertained  the  specific  intent 
charged,  and  made  the  assault  to  accom- 
plish the  specific  purpose.  Mere  dniaken- 
ness  does  not  excuse  or  palliate  an  ofTen^, 
but  it  may  produce  a  state  of  mind  which 
incapacitates  the  party  from  forming  or  en- 
tertaining a  8]K>cific  intent.  If  the  meotsl 
condition  is  such  that  a  specific  intent  cannot 
be  formed,  whether  tbi<«  condition  iseaundbr 
drunkenness  or  otherwise,  a  party  cannot  be 
paid  to  have  committed  an  offense,  a  netxt- 
sary  element  of  which  is  that  it  he  done  with 
a  specific  intent.  .  .  .  The  condititm  of 
the  defendant's  mind,  arising  from  his  vol- 
untary drunkenness,  was  no  excuse  for  the 
ussault.~an  offense  included  in  thtt 
charsed.  It  can  only  be  considered  upon  th<> 
question  of  his  guilt  of  the  statutory  offea:^ 
for  which  he  was  indicted,  to  wit,  an  assault 
with  intent  to  forcibly  ravish,  which  in 
volves  the  condition  of  the  defendant'* 
mind."  In  Chrisman  v.  State,  54  Ark.  2S«  ; 
15  S.  W.  891,  the  defendant  was  also  Ki:  I 
victed  of  an  assault  with  intent  to  murder.  | 
The  court  in  that  appeal,  upon  the  qnefition 
of  the  intoxication,  said:  "But.  aa  the 
cause  must  be  remnnded.  we  think  it  proiw 
to  say  that  although  voluntary  drunkenness 
cannot,  as  the  jury  were  told  by  the  coait. 
excuse  the  commission  of  a  criminal  act.  yet. 
where  a  person  is  accused  of  a  crime  such  a$ 
can  be  committed  only  by  doing  a  particulv 
thing  with  a  specific  intent,  it  may  be  shown 
that  at  the  time  of  doing  the  thing  charpn^ 
the  accused  was  so  drunk  that  he  could  not 
have  ento-tained  the  intent  necessary  to  aa- 
stitute  the  offense."  In  Reagan  v.  State.  2« 
Tex.  App.  227,  12  S.*W.  601.  the  acco*i 
was  charged  with  having  perpetrated  »n  b*- 
sault  with  intent  to  commit  rape.  It 
hem  in  that  appeal  that  evidence  which  leai  , 
ed  to  show  that  when  the  accused  made  lbt-  I 
attempt  he  was  excessively  drunk  fatrlr 
raised  the  question  of  bis  mental  capacity  to 
conceive  the  criminal  intent,  and  demandfi 
of  the  trial  court  a  charge  to  the  effect  th>t. 
in  determining  whether  he  had  tbe  specif'- 
intent  to  rape  at  the  time  he  made  the  .il- 
tempt,  the  jury  should  take  into  considera- 
tion the  evidence  of  his  drunkenness,  an! 
his  consequent  mental  capacity  to  form 
intent.  The  court,  in  concliirion,  s!-i'l : 
"Appellant  is  not  to  be  held  respon-iible  f"" 
the  intent  if  he  was  too  drunk  for  a  n^r 
scious  exercise  of  the  will  to  the  particuht 
end,  or,  in  othw  words,  too  drunk  to  cut.-- 
tain  the  intent,  and  did  not  entertain  it  in 
fact.  If  he  did  in  fact  entertain  it,  thoupli 
but  for  the  intoxication  he  would  not  htw  . 
done  BO,  he  ia  responsible  for  the  intent  a<  j 
well  as  for  the  aots.**   In  Rohertt  r.  PeopU,  \ 
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19  lfi«h.  401,  the  defendant  wu  charged 
^ith  an  a«<ault  with  intent  to  commit  mur- 
<in.  The  trial  court  instructed  the  jury  to 
'h<>  efTect  that  his  roluntaiy  intoxication  at 
the  time  of  the  assault  would  not  excuse  him. 
T'r  supreme  court,  in  that  appeal,  in  re- 
nrwiog  the  nilincn  of  the  lower  court,  said: 
"la  determining  we  question  whether  the  as' 
unit  was  oomniitted  with  the  intent 
rhiir^ed.  it  was  therefore  material  to  inquire 

hether  the  defendant's  mental  faculties 
vere  so  far  overcome  by  the  effect  of  intoxi- 
rjtion  as  to  render  him  incapable  of  cnter- 
t.iining  the  intent,  .  .  .  But  he  is  not 
tu  be  held  responsible  for  the  intent  if  be 
tras  too  drunk  for  a  conscious  esercise  of 
the  will  to  the  particular  end,  or,  in  other 
words,  too  drunk  to  entertain  the  intent, 
4n<l  did  not  entertain  it  in  fact.  If  he  did 
•■ntt-rtain  it  in  fact,  though  but  for  the  in- 
i»\io3tion  he  would  not  have  done  so.  he  is 
le^ponsil'Ie  (or  the  intent  as  well  as  the 
K-tf."  In  Warner  v.  Btate,  66  N.  J.  L.  686, 
19  Atl.  50.5,  the  defendant  was  convicted  in 
The  lower  court  of  murder  in  the  first  degree. 
V\>nn  .ippeal.  in  considering  the  question  of 
intent  or  design  to  kill  involved  under  the 
evidence  in  that  esse,  the  court  said:  "De- 
''ien  to  kill  was  a  f  irt.  A  reasonable  doubt 
•)f  the  existeuM  of  that  fact  might  Hpring  out 
of  the  drunkenness  of  defendant,  or  out  of 
.iny  ot^e^  circumstance  or  combination  of 
druakennese  with  other  circumstances. 
.  .  .  The  gmeral  proponition  is  that 
drunkenness  is  no  excuse  for  crime.  The 
rra-nning  upon  which,  in  those  states  in 
which  murder  is  difltinguished  by  d^ees, 
•IninkennesB  is  permitted  to  modify  the  de- 
:;ree  of  the  crim^  reets  upon  one  require- 
ment essential  to  constitute  murder  in  the 
first  degree.  This  requirement  is  the  exist- 
ence of  actual,  sneciflc  malice. — of  an  actual 
intent  to  take  life.  Without  this  there  is 
no  crime  in  that  degree.  Any  condition  of 
fart,  whether  drunkenness  or  other  cireum- 
''tancT.  which  shows  the  nonexistence  of  thia 
kind  of  Actual  malice,  is  rcle%'ant.  not  as  an 
excuse  for  crime,  hut  as  showing  that  no 
«t«tntoiy  crime  at  all  of  the  degree  named 
wa«  committed.  .  .  .  The  exreptional 
immunity  ertended  to  the  drunkard  is  lim- 
ited to  those  instances  where  the  crime  in- 
Tolrcs  a  speciflo.  actual  intent.  When  the 
degree  of  intoxication  is  such  as  to  render 
the  persoD  incapable  of  entertaining  such  in- 
tent, it  is  an  effective  defense.  If  it  falls 
nhort  of  this,  it  is  worthless."  In  8  413,  I 
Bishop.  New  Crim.  Law,  the  author  say«: 
".Xn  indictable  attempt  is  committed  only 
when  the  intent  is  specific,  namely,  to  do  the 
particular  thing  which  constitutea  the  snb- 
■tantim  crime.  If,  therefore,  one  is  too 
drunk  to  entertain  iuch  specific  intent,  he 
<annot  become  guilty  of  the  offense  of  at- 
tempt, however  culpable,  in  a  general  way, 
lie  may  be  for  his  drunkenness." 

Other  authorities  of  like  import  might  be 
pited  in  support  of  the  doctrine  for  which 
sppdiant  contends.  Those  mentioned  will 
niffiee  tn  disclose  lor  what  purpose  the  in- 
toxication of  the  dafmdant  on  trial  upon 
the  criminal  charge  which  involves  a  spe 
54L.1L  A. 


ciflc,  actual  intent  may  be  admitted  in  evi- 
dence and  considered  in  his  behalf.  The  in* 
loxication  of  an  accused  person,  under  such 
cases,  is  not  admissible  upon  the  ground  that 
it  of  itself  excuses  or  palliates  the  crime, 
but  is  admitted  and  considered  only  ior  the 
purpose  of  ascertaining  the  condition  of  the 
mind  of  the  accused  in  order  to  determine 
whether  he  was  incapable  of  entertaintug 
the  specific  intent  charged,  where  such  in- 
tent, under  the  law,  is  an  eeeential  ingredi- 
ent of  the  particular  crime  alleged  to  have 
been  committed;  hence,  where  a  homicide 
has  been  charged  to  have  been  committed 
with  premeditated  or  deliberate  intent,  the 
drunkenness  of  the  defendant  may  be  con- 
sidered as  tending  to  show,  under  all  the  cir- 
cumstances in  the  case,  that  the  less,  and  not 
the  greater,  homicide  was  committed.  In 
all  criminal  cases  where  the  intent  of  the 
accused  is  an  essential  element,  such  intent 
becomes  a  question  of  fact  to  be  determined 
hj  the  Jui^  or  court  trying  the  ease  upon  a 
consideration  of  all  Uie  evidence.  In  fact, 
the  rule  seems  to  be  universally  asserted  1^ 
the  authorities  that  in  all  prosecutions  for 
an  assault  with  intent  to  kill  the  intoxica- 
tion of  the  defendant  is  admissible  in  evi- 
dence, and  should  be  considered  by  the  jury 
or  court  trying  the  case  in  determining 
whether  he  actually  entertained  the  specific 
intent  essential  to  the  crime  charged.  In 
addition  to  the  authorities  heretofore  cited, 
see  17  Am.  A  Kng.  £nc.  Law,  2d  ed.  p.  411. 
It  does  not  follow,  by  any  means,  in  any 
criminal  case  in  which  the  intoxicntion  of 
the  accused  person  may  he  considered  in  evi- 
dence, from  the  fact  that  at  the  time  he  com- 
mitted the  allied  crime  he  was  intoxicated 
that  he  was  thereto  rendered  incapable  of 
entertaining  the  specific  felonious  or  crimi- 
nal intent  with  which  he  is  charged.  He 
may  have  been  grossly  Intoxicated,  and  yet 
capable  of  forming  the  intent  to  kill  and 
murder,  or  to  commit  any  other  offense  in 
which  an  intent  is  an  essential  element.  The 
correct  rule  or  test  in  such  eases,  and  the 
one  generally  asserted  by  the  authorities, 
is  that  the  drunkenness  of  the  defendant, 
in  order  to  rebut  auch  criminal  intent,  must 
be  of  such  a  degree  as  to  deprive  him  of  the 
(Miwer  to  delibwate  or  form  the  necessary 
design  or  guilty  intent;  otherwise,  it  is  not 
available.  Or,  in  other  words,  aa  affirmed 
in  Aasrman  v.  State,  123  Ind.  357,  8  L.  R. 
A.  3.3.  24  N.  E.  123,  mere  intoxication  of  the 
accused,  in  the  absence  of  such  mental  in- 
capacity resultiTiii  therefrom  as  will  render 
a  person  incapable  of  thinking  de!ib"r:tph 
and  meditating  rniionally  iif  forming  the 
guilty  design  or  intent,  cannot  be  regarded 
as  sufficient.  There  must  be,  aa  a  result  of 
such  intoxication,  the  absence  of  that  self- 
determining  power  which  in  a  sane  mind 
makes  it  conscious  of  the  real  nature  of  its 
own  purpose,  and  capable  of  resisting  wrong 
impulses.  Of  course,  all  reasonable  doubts 
arising  upon  such  question  or  issue  must  be 
solved  in  favor  of  the  accused  party.  Neith- 
er is  the  drunkenness  of  the  defendant  avail- 
able if  the  criminal  design  or  intent  with 
which  he  Is  diarged  waa  fonned  or-enter- 
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tained  before  lie  became  intoxieated,  during 
the  state  of  which  he  carried  the  intent  so 
formrd  into  effect.  It  may  be  further  said, 
in  reference  to  the  question  of  the  intcHcica- 
tion  of  persons  accused  of  the  commission 
of  crime,  that  the  law  has  due  regard  for 
the  safety  of  society;  and,  as  such  safety 
to  a  great  extent  depends  upon  the  due  ad- 
ministration of  our  criminal  laws,  hence 
voluntary  intmdcatron  of  one  at  the  time  he 
ia  charged  to  have  violated  suCih  laws  ought 
to  be  most  cautiously  considered  by  the  jury 
before  arrivinfi  at  a  conclusion  that  his  in- 
toxication rendered  him  mentally  incapable 
of  committinft  the  alleged  crime.  The  spe- 
ciltc  intent  of  the  appellant  in  the  case  at 
bar  to  commit  the  murder  as  charged  under 
either  count  of  the  informatifm  was,  under 
the  statutes  upon  which  these  counts  were 
respectively  \iased,  an  essratial  element  or 
ingredient  of  the  offense,  and  the  exiatence 
or  nonexistence  of  such  felonious  intent  was 
one  of  the  principal  questions  to  be  decided 
by  the  jury.  In  fact,  in  entering  into  or 
forming  a  conspiracy,  under  the  statute, 
there  must  be  a  concert  of  will  between  and 
among  the  conspirators,  as  well  as  the  in- 
tention or  purpose  to  commit  the  particular 
felony.  Under  either  the  first  or  second 
count  of  the  information,  in  the  event  the 
evidence  justified,  appellant  might  have 
been  convicted  of  the  assault  and  battery 
with  intent  to  commit  murder  in  either  the 
first  or  second  degree,  or  voluntary  man- 
slaughter. Btate  v.  Throckmorton,  53  Ind. 
364 :  Jarrett  r.  State,  68  Ind.  293 ;  Behi/mer 
V.  State,  95  Ind.  140.  It  was  also  within 
the  province  of  the  jury,  upon  either  the 
first  or  second  count,  if  warranted  by  the 
evidence,  to  have  acquitted  appellant  of  the 
felonious  intent,  and  convicted  him  of  as- 
sault and  battery  only.  Oillespie  v.  State, 
9  Ind.  380;  Behtfmer  v.  State,  95  Ind.  140; 
^tate  T.  Haftabough,  66  Ind.  223;  Bums'a 
Rev.  Stat.  1894,  S  1{>04. 

Applying  the  principle  so  jFully  and  gen- 
erally supported  hy  the  authorities  to  which 
we  have  referred,  it  becomes  manifest  that 
the  intoxication  of  appellant,  which  was  ad- 
mitted in  evidence,  ought  to  have  been  con- 
sidered by  the  jury  for  the  purpose  of  re- 
buttint;  the  felonious  intent  to  kill  and  mur- 
der the  prosecuting  witness,  with  which,  as 
charged  under  the  first  and  second  counts, 
he  committed  the  assault  and  battery,  and 
with  which,  under  the  third  count,  be  en- 
tered into  the  conspiracy  in  question.  By 
the  instruction  in  dispute  the  trial  court,  in 
effect,  at  least,  virtually  withdrew  or  «t- 
duded  from«the  jury  the  consideration  of 
the  intoxication  qf  appellant  for  any  pur- 
pose. We  must  assume  that  the  evidence 
in  respect  to  his  intoxication  was  admitted 
for  the  only  purpose  for  which  it  was  Inti- 
mately admissible;  It  oould  neither  be  re- 
ceived nor  considered  for  the  purpose  of  eoc- 
cusing  or  palliating  the  crime  alleged  to 
have  been  committed,  and,  under  the  circum- 
stances, the  charge  which  the  court  gave  up- 
on that  question  may  be  said  to  have  been 
wholly  inapplicable  to  the  evidence,  and 
must  at  least  have  tended  to  mislead  the 
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juTT.  It  was,  of  course,  propa  for  the  oomt 
to  nave  advised  the  jury  in  respect  to  the 
abstract  proposition  Uiat  appellant's  drunk- 
enness was  no  excuse  or  {filiation  for  the 
crime  charged;  but  the  instruction  went  be- 
yond this,  and  advised  them  that  if  appel- 
lant was  intoxicated  when  he  committed  the 
crime  charged,  "in  any  form,"  he  was  guilty, 
and  should  be  punished,  etc  The  guilt  of 
appellant  in  respect  to  the  particular  crime 
imputed  to  him  was  the  essential  question 
propounded  to  the  jiuy,  to  be  decided  upon 
the  consideration  of  all  the  evidence  in  the 
case;  and  his  intoxication  was  a  matter  for 
the  jury  to  consider  in  determinin?  the  ques- 
j  tion  of  the  existence  of  fhc  felonious  intent, 
—an  essential  element  of  t^e  crime  of  which 
he  was  accused.  Am  to  whether  bis  intoxi- 
cation was  in  such  a  degree  as  to  render  him 
mentally  incapable  of  forming  or  entertain- 
ing the  design  or  intent  to  commit  the  felo- 
ny charged  was,  as  previously  stated,  solely 
a  question  of  fact  to  be  determined  from  all 
the  evidence  in  the  case. 

It  follows  that  the  court  erred  in  giving 
the  instruction  in  contlWTersy,  for  which  er- 
ror the  judgment  ia  reversed,  and  the  cause 
remanded  to  the  lower  court,  with  instruc- 
tions to  grant  appellant  a  new  trial.  The 
clerk  will  issue  the  proper  warrant  to  the 
warden  of  the  state  prison  for  the  return  of 
the  prisoner  to  the  custody  of  the  sheriff  of 
Kosciusko  county. 


City  of  SOUTH  BEND  et  ah.  Appta,, 

r. 

Bennie  TURNER,  by  Next  Friend. 

(156  Ind.  418.) 

3.  One  of  tv^o  tlefendMta  raamet  mm- 
slirn  error*  upon  a  jtcneral  exception  by 
both  to  the  overrnllnK  by  the  court  of  demar- 
rera  to  tb«>  complaint,  filed,  one  by  both  de- 
fendHDta  deiDurrlo):  generally  to  each  para- 
graph of  the  comploint.  and  others  by  the 
complaining  defendant  attacking  speclfled 
paragraphs  of  It. 

a.  AUhomKh  the  ■tatnte  kIIowb  eom> 
plaint  for  tbe  first  time  !■  the  mi>|»^l- 
late  court,  in  case  of  absence  from  the  com- 
plaint of  averments  esKonltal  to  the  raase  of 
action,  or  the  presence  of  some  averment 
which  absolutely  deatroya  the  rixht  to  re- 
cover, yet  mere  uncertainty  or  InadMiuacy  of 
averment,  which  might  have  been  amected  or 
cured,  will  be  deemed  to  have  been  waived  by 
a  defendant  who  proceeds  wltb  the  trial  t« 
final  jw^ment  wlthont  objection. 

3.    A     HBBletpallty     coBBtmetliiK  a 

NoTR. — For  another  caae  In  this" series  m  to 
liability  of  municipal  corporation  for  injuries 
received  by  person  who  falls  Into  sewer  In  pro- 
cess of  construction,  see  Cbope  v,  Bnreka  (C^l.) 
4  L.  R.  A.  32S.  and  note  as  to  liability  fbr  Inju- 
ries In  general  caused  by  nepllgenee 

Aa  to  liability  of  city  for  negligent  eonstrac- 
tlon  of  sewer  generally,  see  Upplngton  v.  New 
York  (N.  Y.)  SS  L.  R.  A.  650,  and  /ootaete- 
tbereto. 

For  exception  to  mle  that  a  master  Is  not 
liable  for  the  acts  of  an  Indqiendent  contrietor, 
aee  TeerleK  Mfg.  Co.  ▼.  Bagley  (HIA.)  58  L.  R. 
A.  285.  and  footnot*. 
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■ewer  ta  a  piiblie  street  la  not  re- 
lieved from  llabllltr  for  Injuries  to  per- 
sona uslns  the  street  by  tbe  fsct  that  It  was 
In  tbe  exclusive  posseaslOD  ot  the  contractor, 
If  It  bad  notice,  or  might  bare  bad  notice  bj 
tbe  exercise  of  proper  overalgbt,  tbat  Its  li- 
censee bad  acted  lo  a  negligent  manner  and 
left  the  street  In  an  onsaXe  and  dangerooa 
oondltion. 

4.  A  municipal  aorpomtloa  whiclk.  In 
conHtrnctlnv  *-  scirer  tn  at  public 
«trect.  leaves  a  manhole  ancovered  for 
aerei-al  weelis,  and  near  It  a  pile  ot  sand,  with 
knowledge  tbat  cbildren  are  accustomed  to 
play  In  the  sand,  will  be  liable  for  Injuries  to 
a  child  of  tender  jears  who,  while  at  play  In 
the  sand,  faila  Into  the  manhole  and  Ii  In- 
jured. 

S>    To  overthrow  a  seneral  verdlet  by 

aaswem  to  special  Interrogatories  thej  must 
be  of  such  a  nature  as  to  exclude  the  possible 
existence  of  other  controlling  facts  provable 
^  under  the  Issue  relating  to  the  same  subject. 
For  the  pvrpoae  of  ov-erthrovrlnv  a 
Ceneral  verdict  In  favor  of  a  child 
who,  while  playing  on  a  sand  pile  In  a  public 
street,  fell  Into  an  open  manhole  and  was  In- 
jured,  the  court  will  not  assume,  from  the 
fiict  that  be  was  six  and  a  half  years  old, 
that  he  was  so  advanced  In  knowledge  as  to 
be  able  to  know  when  he  waa  In  a  place  where 
ho  ought  not  to  he,  and  to  appreciate  the  erl- 
dences  and  presence  of  danger. 
T*  It  iH  reversible  error  to  refuse  de- 
fendant In  an  action  by  a  child  for  personal 
Injuries  an  order  for  a  physical  examination 
of  plaintiff  by  physlclus  to  be  appointed  I>r 
the  court,  where  defendant  has  no  other 
method  of  detenutnlng  tbe  extent  of  the  In- 
Jury,  and  tbe  examination  may  be  made  with- 
out pain  or  danger  to  tbe  plaintiff. 

(April  18,  1901.) 

APPKAL  hj  defendant  City  from  a.  j'udff- 
nient  of  the  Circuit  Court  for  Marsbful 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  de- 
fendants' negligence.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Me$»ra.  T.  E.  Howard  and  lotepb  O. 
On*  with  Jfr.  O.  M.  fiwimi^igiif  m,  for  ap- 
pellants: 

The  city  of  South  Bend  was  not  itself  en- 
gaged in  building  this  sewer,  and  cannot, 
lIierGfore,  be'  primarily  chargeable  witii  neg- 
ligence, should  any  be  shown,  in  its  con- 
struction. 

Warsaw  t.  Dvnlap,  112  Ind.  676,  11  N.  E. 
e2S.  14  N.  K.  508.  ■ 

liie -amended  complaint,  by  its  particular 
all^^tione,  shows  that  there  was  no  n^li- 
gence  on  the  part  of  the  contractors ;  and,  in 
the  next  piece,  even  if  this  complaint  should 
be  held  sufficient  to  show  negligence  on  the 
part  of  the  contractors,  and,  at  the  same 
time,  freedom  from  contributory  negligence 
on  the  part  of  appellee,  still  it  roust  oe  very 
plain  that  It  snows  no  negligence  on  the 
part  of  the  citv  of  South  Bend. 

Blake  V.  f'clrw,  5  N.  Y.  48,  65  Am.  Dec. 
304;  Pack  V.  A'«iJ  York,  8  N.  Y.  222;  Kelly 
T.  New  York,  11  N.  Y.  432;  Ber(j  v.  Parsons, 
156  N.  Y.  109,  41  L.  R.  A.  391,  50  N.  E.  957. 

Tlie  owner  of  premises  is  under  no  lef;al 
duty  to  keep  them  free  from  pitWls  or  ob- 
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stnietions,  for  tbe  acconunodatiou  of  per- 
sons who  go  upon  or  over  them  merely  for 
their  own  convenience  or  pleasure,  even 
where  this  i>i  done  with  his  permission. 

Livansville  <i  T.  H.  It.  Co.  v.  Ori/fin,  100 
Ind.  221.  50  Am.  Rep.  783;  Farie  v.  Boberg, 
134  Ind.  iGQ,  33      E.  1028;  Detaicare,  L,  d 

IV.  R.  Co.  V.  AeteA,  01  N.  J.  L.  636,  41  L.  R. 
A.  831,  40  Atl.  682;  Ryan  T.  Cwrrxm,  04  Ind. 
345,  31  Am.  Kep.  123. 

The  construction  company,  prior  to  the  ac- 
cident, repeatedly  warned  and  turned  boys 
and  others  awny  from  the  place  in  question. 
This  was  ali  thnt  the  company  or  its- agents 
could  do,  and  all  that  they  were  required  by 
law  to  do.  They  were  not  called  upon  to 
keep  such  visitors  away     main  force. 

Appellee  was  quite  as  capable  of  taking 
care  of  himself  in  the  dangerous  places 
where  ho  persisted  in  going  as  were  any  of 
the  other  visitors  to  the  sewer. 

WcndbU  v.  JV"«o  York  C.  d  E.  R.  R.  Co.  01 
N.  Y.  4ii0;  ColHns  t.  Bouth  Boston  R.  Co. 
142  Mass.  301.  5U  Am.  Rep.  675.  7  N.  E.  866; 
Uayes  t.  Noroross,  102  Mass.  546.  39  N.  E. 
282;  Dull  V.  fUevelaiidy  O.  C.  d  St.  L.  R.  Co. 
21  Ind.  App.  571.  52  N.  E.  1013;  Jvena  v. 
Cincinnati,  W.  A  M.  R.  Co.  103  Ind.  27,  2 
N.  E.  134;  Cleveland,  C.  C.  d  fit.  L.  R.  Co.  T. 
Stephenson,  130  Ind.  641.  37  N.  E.  720. 

There  is  no  middle  ground  between  ncigli- 
gence  and  wilfulness. 

i^sHfufj/Irania  Oo.  v.  Mtywn,  186  Ind.  258. 
36  N.  £.  32. 

Appellee  is  chargeable  with  negligence 
which  brought  about  his  own  injury.  The 
court  not  only  had  the  right  to  order  a  phy- 
sical examination,  but,  under  the  circum- 
stances as  they  appeared  to  the  court  at  the 
time  of  the  submission  of  this  motion,  the 
court's  refusal  to  grant  it  in  the  further- 
ance of  justice  was  error. 

AUibatna.  O.  8.  R.  Oo.  t.  Hill,  00  Ala.  71, 
g  L.  K.  A.  442,  8  So.  110;  McOuff  t.  Btate,  88 
Ala.  147,  7  So.  35;  King  r.  State,  100  Ala. 
85,  14  So.  87S;  tiiUcy  v.  Smith,  46  Ark.  275. 
55  Am.  Rep.  584;  St.  Louis  S.  W.  R.  Co.  v. 
Dobbins,  GO  Ark.  481.  30  S.  W.  887,  31  8.  W. 
147;  Richmond  d  D.  R.  Co.  v.  Childress,  82 
Ga.  710,  3  L.  R.  A.  808,  0  S.  £.  602;  Chicago 
d  E.  I.  R.  Co,  T.  HolUtnd,  122  lU.  461.  13  K. 
E.  145;  fit.  horns  Bridge  Oo.  ▼.  Miller,  138 
111.  465,  28  N.  E.  1091;  Behrtxder  v.  Chicago, 
R.  I.  d  P.  R.  Co.  47  Iowa,  378;  Barter  v. 
Perry,  67  Iowa,  147,  25  N.  W.  100;  Hall  v. 
Hanson,  09  Iowa,  608,  34  L.  R.  A.  207,  68 
N.  W.  022;  Atchison,  T.  d  S.  F.  R.  Co.  v. 
Thul,  20  Knn.  460,  44  Am.  Rep.  659 ;  Graves 

V.  Battle  Creek,  OS  Mich.  200,  10  L.  R.  A. 
041,  64  K.  W.  757;  BatfUld  t.  St.  Paul  d  D. 
R.  Co.  33  Hinn.  130.  63  Am.  Rep.  14,  22  N. 
W.  176;  Bhcpard  v.  Missouri  P.  R.  Co.  85 
Mo.  f.2H,  66  Am.  Rep.  390;  Sidekum  v.  Wa- 
bash, St.  L.  d  P.  R.  Co.  93  Mo.  400,  4  S.  W. 
701 ;  Ovrns  v.  Kansas  City,  St.  J.  d  C.  B.  R. 
Co.  96  Mo.  169.  8  8.  W.  350;  Siouas  City 
d  P.  R.  Co.  V.  Finlaysan,  16  Neb.  578,  40 
Am.  Rep.  724,  20  N.  W.  860;  fi(i*art  v.  Ha- 
vens, 17  Neb.  211,  22  N.  W.  410;  Miami  d 
M.  Tump.  Co.  v.  Bailu,  37  Ohio  St  104 ;  In- 
ternational d  O.  Jf.  R.  Co.  V.  XJiviertDO(^  64 
Tex.  403;  Missowri  P.  R.  Co.  T.  Johnson^  72 
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Tex.  85,  10  S.  W.  82S;  White  v.  Milioaukee 
City  J£.  Co.  61  Wis.  536,  60  Am.  Sep.  154,  21 
N.  W.  524;  O'tit^eit  v.  La  Crosse,  99  Wis. 
421,  40  L.  H.  A.  S31,  75  N.  W.  81 ;  Bryant  v. 
SlUioell,  24  Pa.  317;  Hess  v.  Lake  Siiore  <£ 
M.  if.  R.  Co.  7  Pa.  Co.  Ct.  565;  Langworthy 
V.  Green  Ttnp.  95  Mich.  93,  54  N.  W.  697 ; 
8trudyeon  v.  Band  Beach,  107  Mich.  496,  65 
K.  W.  016;  Chadron  v.  Glover,  43  Neb.  732, 
62  N.  W.  62;  MeQuigan  y.  Delaware,  L.  d 
W.  R.  Co.  129  K.  Y.  60,  14  L.  B.  A.  466,  29 
N.  K.  235  J  Lyon  v.  Manhattan  R.  Co.  142  N. 
Y.  208,  25  I..  R.  A.  402,  37  N.  E.  113. 

■l/fcsra.  T,  J.  Ii.  Mejer  and  Oharlea  F* 
Drummond  for  appellee. 

Hadlejf  J.,  delivered  the  opinion  of  the 

court: 

Suit  tnr  appellee  to  reoorer  damages  for 
personal  injuries.  The  facts  set  forth  in  the 
complaint  are  substantially  as  follows:  On 
the  8th  day  of  April,  1894,  the  defendants, 
being,  respectively,  a  municipal  and  a  pri- 
vate corporation,  were  engaged  in  the  con- 
struction of  a  trunk  sewer  for  the  defendant 
city  through  one  of  its  public  streets,  declin- 
ing northward,  and  terminating  in  St.  Jo- 
seph river.  That  at  a  point  near  its  ter- 
minus the  defendants  oonstrueted  a  manhole, 
circular  in  form,  and  2}  feet  in  diamet-er, 
near  the  center  of  a  public  street  crossing, 
thuH  constituUng  a  means  of  communica- 
tion with  said  sewer  from  the  surface  of  the 
street  to  the  bottom  of  said  sewer,  a  distance 
of  29  feet.  That  said  manhole  was  care- 
lessly and  n^ligenlly  permitted  by  the  de- 
fendants to  M  open  and  uncovered  on  said 
day,  and  was  and  had  been  carelessly  and 
n%lig«itly  permitted  by  the  defendants  to 
be  and  remain  open  and  uncovered  continu- 
ously prior  thereto  for  many  days  and 
weeks,  without  any  signal  or  warning  of  any 
kind,  and  without  any  protection  to  persons 
lawfully  upon  the  street.  That  said  sewer, 
from  itu  mouth  or  terminus  to  the  manhole, 
and  for  soiue  distance  beyond,  had  been  in 
part  completed,  and  large  iriles  of  sand  had 
been  piled  upon  the  street  where  the  sewer 
was  (K>mpleted,  near  the  manhole,  by  the 
defendants,  and  had  been  by  them  care- 
lessly and  negligently  permitted  to  remain 
there,  and  were  calculated  to,  and  did,  at- 
tract children  for  the  purpose  of  engaging 
in  pla^  in  the  sand.  That  the  children  in 
the  neighborhood  were  accustomed,  with  the 
knowledge  of  the  defendants,  to  play  in  the 
street  with  said  sand  piles.  That  the  plain- 
tiff on  said  day,  being  six  and  one-half  years 
of  age,  was  so  engaged  at  play  with  said 
sand  piles,  and  at  the  time  did  not  know  of 
the  open  condition  of  the  manhole,  and  while 
so  engaged  in  play,  and  while  in  the  exercise 
of  due  care  and  caution,  did,  by  reason  of 
the  negligence  of  the  defendants  as  afore- 
said, nil  into  said  open  manhole,  and  was 
precipitated  to  the  bottom  of  the  sewer, 
without  fault,  and  without  any  warning  by 
the  defendants  of  the  danger  mdating  by  rea- 
son of  the  open  manhole,  and  whereby  he 
was  greatly  injured. 

The  complaint  is  in  four  paragraphs.  The 
first  was  withdrawn.  The  second  and  third 
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are,  in  sulntance,  the  same.  The  fourth 
chargeu  that  the  manhole  at  the  time  of  the 
accident  was,  and  had  been  for  many  days 
and  weeks,  negligently  suffered  by  the  de- 
fendants to  be  and  renuin  insufGciently  cov- 
ered, etc.  The  joint  demurrer  of  the  defend- 
ants and  the  separate  demurrer  of  the  de- 
fendant city  to  each  paragraph  of  the  com- 
plaint were  overiniled,  and  a  joint  exception 
to  both  rulings  reserved.  Upon  issues 
joined,  the  jury  returned  a  general  verdict 
for  appellee,  and  answers  to  divers  int^rog- 
atories.  The  city  alone  appeals,  and  assigns 
for  error  (1)  the  insufficiency  of  the  facts 
stated  to  constitute  a  cause  of  action  against 
it;  (2)  the  action  of  the  court  in  overruling 
its  demurrer  to  each  paragraph  of  the  com- 
plaint; (3)  in  overruling  its  separate  mo- 
tion for  judgment  in  its  favor  on  the  an- 
swers to  interrogatories;  and  (4)  in  the  ov- 
'erruling  of  its  separate  motion  for  a  new 
trial. 

No  question  upon  the  complaint  is  prop- 
erly presented  by  the  demurrers.  The  rec- 
ord shows  that  "the  defendants  demur  to 
each  paragraph  of  the  complaint,"  etc. 
Then  follow  three  separate  papers,  being  the 
separate  demurrers  of  the  defendant  city  to 
each  tiie  second,  tliird,  and  fourth  para- 
graphs of  tlie  complaint,  and  the  record  then 
proceeds:  "'Which  demurrers  the  oourt  ov- 
erruled, to  which  ruling  of  the  court  defend- 
ants except,"  KxcepUons  taken  thus  in 
gross  reserve  no  question,  and  the  assign- 
ment of  error  predicated  thereon  by  one  of 
the  exceptors  is  futile.  Johtimn  v.  MeCtU- 
loch,  89  Ind.  270,  273;  Western  U.  Teleg. 
Co.  T.  Tnaaai,  98  Ind.  666,  670;  Walter  v. 
Walter,  117  Ind.  247,  249,  20  N.  E.  148;  El- 
liott, App.  Proc.  i  788. 

Appellant,  however,  makes  an  independent 
assignment  of  error  that  the  complaint  does 
not  state  facts  sulhcient  to  constitute  a 
cause  of  action  against  it.  The  total  ab- 
sence from  the  complaint  of  any  averment  of 
.  some  fact  or  facts  essential  to  the  existence 
of  the  cause  of  action,  or  the  presence  of 
some  averment  that  absolutely  destroys  the 
plaintiff's  right  of  recovery,  may  be  for  the 
first  time  rained  in  this  court  by  an  inde- 
pendent assignment  of  errors,  under  Rev, 
Stat.  1891,  §  346,  Burns's  Rev.  SUt  1894, 
8  346,  Horner's  Rev.  Stat.  1897,  S  543;  but 
mere  uncertainty  or  inadequacy  of  averment, 
such  as  might  have  been  amended  and  cured 
upon  motion  seasonably  made,  will  be 
deemed  to  have  been  waived  by  a  defendant 
who  proceeds  with  the  trial  to  final  judg- 
ment without  objection,  and  who  brings  his 
complaint  for  the  first  time  after  the  cause 
of  action  has  been  strengthened  by  the  ver- 
dict of  a  jury  and  the  presumptions  indulged 
in  favor  of  the  decisions  of  the  trial  court 
upon  the  motions  for  judgment  and  for  a 
new  trial.  Shoemaker  v.  Williamson,  166 
Ind.  384,  69  N.  E.  1061,  and  authorities 
cited;  Kinney  v.  Dodge,  101  Ind.  673;  8mUh 
V.  Smith,  106  Tnd.  43,  45.  5  N.  E.  411.  This 
assignment  of  error  challenges  the  com- 
plaint as  an  entirety,  and  if  any  paragraph 
thereof  is  suflicient  the  Rssignment  must 
fail.   Buchanan  v.  Lee,  69  Ind.  117;  Caress 
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T.  Foster,  62  Ind.  145;  Miller  t.  Billingsly, 
41  Ind.  489,  402.  The  complaint  avers  that 
the  defendants  were  constructing  the  sewer; 
that  they  had  constructed  the  manhole;  that 
tiie  defendants  negligently  permitted  Uie 
manhole  to  be  and  remain  open  and  uncov- 
ered on  the  day  of  the  plaintiff's  injury,  and 
to  BO  be  and  remain  open  and  uncovered  con- 
tinuously for  several  weeks  prior  thereto, 
and  negligently  permitted  a  large  sand  pile, 
which  delendants  had  produced,  to  be  and 
remain  on  said  day,  and  for  several  weeks 
prior  thereto,  near  the  manhole,  and  at  a 
point  on  said  sewer  where  the  same  was  com- 
pleted, with  Uie  knowledge  that  the  chil- 
dren in  the  neighborhooa,  including  the 
plaintiff,  were  accustomed  to  play  in  said 
sand  pile.  There  is  no  suggestion  in  the 
complaint  that  the  defendant  construction 
company  was  an  independent  contractor,  nor 
that  it  had  the  exclusive  possession  of  the 
street;  nor  does  it  appear,  from  anything 
averred,  except  for  the  presence  of  the  sand 
pile,  that  the  puttie  was  prevented  or  in  any 
way  denied  the  usual  right  of  play  or  travel 
in  the  street.  Even  assuming,  as  appellee 
argues,  that  the  facts  pleaded  show  that  the 
street  was  so  obstructed  by  the  construction 
of  the  sewer  as  to  be  inconsistent  with  pub- 
lic use,  and  tliat  the  construction  company 
was  necessarily  in  the  exclusive  possession 
of  the  street,  the  city  would  not  thereby  be 
rdieved  of  liability,  when  it  is  shown  that  it 
had  notice,  or  might  have  had  notice  by  the 
exerviaB  of  pi-opcr  oversight,  that  its  licensee 
had  acted  in  a  n^ligent  manner,  and  left 
its  streets  in  an  unsafe  and  dangerous  condi- 
tion. Staldter  v.  Huntington,  163  Ind.  354, 
362,  55  N.  E.  88 ;  Senherm  v.  Evansville,  140 
Ind.  675,  40  N.  E.  00;  Indianapolit  v.  Do- 
herty,  71  Ind.  6 ;  Elliott*  Roads  *,  Streets,  2d 
ed.  S  634.  We  are  uni^>le  to  see  why  the 
complaint  is  not  sutKcieut  against  the  dty  if 
tested  by  demurrer,  and  it  is  clearly  so  when 
questioned  for  the  first  time  in  this  court. 

With  respect  to  the  motion  for  judgment 
on  the  answers  to  interrogatories  notwith- 
standing the  general  verdict,  the  rule  is  that 
all  r^sonable  presumptions  must  be  in- 
dulged Sjgainst  the  special  answers  and  in 
support  of  the  aeneral  rerdict,  and  if  the 
graeral  verdict,  tnus  aided,  is  not  in  irrecon- 
cilaMe  conlHct  with  the  answers,  it  must 
stand.  Louisville,  X.  A.  d  C.  R.  Co.  v. 
Creek,  130  Ind.  139,  142,  14  L.  R.  A.  733,  29 
N.  E.  481;  Briti$h  American  Aaaur.  Co.  v. 
Wilson,  132  Ind.  278,  283,  31  N.  E.  938; 
Louisville,  S.  A.  d  C.  R.  Go.  v.  Schmidt,  134 
Ind.  16.  33  N.  E.  774;  Consolidated  atone 
Co.  T.  Summit,  152  Ind.  297>  63  N.  K  235. 
The  reason  of  the  rule  is  that  the  jury  is  re- 
quired to  pronounce  upon  all  the  issuable 
facts  proved  in  the  case,  while  the  court,  in 
testing  the  force  of  isolated  facts  disclosed 
by  answers  to  interrogatories,  does  not  know 
and  cannot  know  what  other  facts  touching 
the  same  matters  were  rightfully  before  the 
jury  to  justify  their  verdict.  Therefore,  in 
conceding  to  the  jury  the  presumption  of 
right  judgment,  to  overthrow  its  general 
verdict  the  special  facts  returned  must  be  of 
sneh  a  nature  aa  to  exclude  the  possible  ex- 
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istence  of  othra*  controlling  facts,  provable 
under  the  issues,  relaUng  to  the  same  sub- 
ject. The  answers  show  that  the  construc- 
tion company  had  exclusive  possession  of  the 
Btrcet  at  the  manhole  for  the  purpose  of 
building  the  sewer,  that  said  company  fre- 
quently warned  boys  away  from  playing  in 
the  sand  pile  near  the  open  maimol^  that 
the  plaintiff  knew  that  the  manhole  was  un- 
covered, and  that  he  was  six  and  one-half 
years  of  age;  and  from  the  answers  it  is 
contended  that  it  ailirmatively  appears  Uiat 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  the  city  free  from  liability.  If 
there  were  no  other  answers  supportive  of 
the  general  verdict,  we  could  not  approve 
the  craitention.  We  could  not  assume  that 
a  boy  six  and  one-half  years  of  age  was  so 
advanced  in  knowledge  as  to  be  able  to  know 
when  he  was  in  a  place  where  he  ought  not 
to  be,  and  to  appreciate  the  evidences  and 
presence  of  dangw  {Cleveland,  O.  C.  A  8t. 
L.  R.  Co.  T.  Kite,  164  Ind.  430,  56  N.  E. 
234) ;  nor  would  the  isolated  fact  that' the 
oonstruetion  company  had  the  exclusive  pos- 
session of  the  street  for  the  purpose  of  build- 
ing the  sewer  prevail,  aa  a  defense  for  the 
city,  against  the  presumptions  that  would 
arise  under  the  averments  of  the  complaint 
that  both  the  construction  company  and  city 
carelessly  permitted  the  manhole  to  remain 
open  and  uncovered  near  a  sand  pile  that 
utey  knew  was  attractive  to  children,  and 
to  which  they  Icnew  children  were  attracted 
for  play,  continuously  for  many  weeks.  But 
}jj  other  answers  it  was  found  that  the 
plaintiff  at  the  time  of  the  accident  did  not 
have  intelligence  enough  to  know  the  danger 
of  the  open  manliole,  nor  was  it  ihown  tliat 
he  was  ever  warned  of  the  dangei  by  anyone. 
It  is  further  shovrn  Uiat  the  manhole  had 
been  completed  for  four  weeks;  that  it  waa 
within  4  leet  of  a  sand  pile  7  feet  high,  and 
had  been  left  continuously  for  two  weeks  un- 
covered, wiUi  the  knowledge  of  boUi  the  city 
and  the  construction  company,  and  with 
their  further  knowledge  that  the  sand  was 
attractive  to  the  children  of  the  neighbor- 
hood, and  that  they  were  attracted  to  it  for 
the  purpose  of  play;  that  there  were  no 
guards  or  barricades  about  the  manhole^  nor 
on  the  street  or  sidewalks,  and  the  street 
from  Hie  manhole  to  the  mouth  of  the  sewer 
was  for  two  weeks  prior  to  the  accident  trav- 
eled by  hundreds  of  people;  that  the  sewer 
was  completed  from  its  mouth  to  the  man- 
hole and  for  300  feet  beyond  at  the  time  of 
the  accident,  except  the  leveling  of  the  street 
grade.  The  motion  for  judgment  upon  the 
answers  to  interrogatories  was  properly  or- 
emiled. 

The  first  ground  urged  for  a  new  trial  is 
the  refusal  of  the  court,  upon  appellant's 
motion,  to  order  a  physical  examination  of 
the  plaintiff.  Before  the  ctHumencement  of 
the  trial,  appellant  filed  and  presented  its 
verified  motion  that  the  court  select  some 
competent,  responsible,  and  unbias^  physi- 
cian end  surgeon  of  the  county  to  examine 
the  head,  leg,  and  eye  of  the  plaintiff  before 
the  beginning  of  the  trial,  for  the  purpose  of 
discovering  and  giving  testimony  as  to  the 
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tma  character  and  extent  of  his  injuries, 
and  thvir  prohable  elTect,  as  to  permanency, 
upon  his  mind  and  person;  that  the  plaintitf 
is  a  child  nine  years  of  age,  and  was  but 
seven  years  of  age  vvhea  he  received  the  al- 
lied injuries,  and  the  defendant  has  had 
no  opportunity  and  has  been  wholly  unable 
to  iitl'oriii  itself  upon  the  subject  of  said  in- 
juriea ;  that  the  plaintiff  asserts  in  his  com- 
plaint that  his  skull  was  cracked,  bin  eyes 
injured,  his  leg  broken,  his  nervous  system 
impaired,  and  that  bis  said  injuries  are 
great  and  permanent;  that  the  plaintiff  will 
produce  as  a  witness  in  his  own  behalf  the 
physician  who  attended  him  in  his  illness, 
and  the  defendant  is  totally  unable  to  pro- 
duce any  witness  who  has  examined  the 
plaintifT,  and  who  can  state  from  medical 
knowledge  the  nature  and  extent  of  his  in- 
juries, and  the  probability  or  improbability 
of  their  permanency;  that  the  plaintiff's  fa- 
ther be  permitted  to  be  present  at  such  ex- 
amination; that  such  examination  will  be 
able'  to  determine  the  true  nature  and  ex- 
tent and  probable  effect  of  such  injuries,  and 
may  be  made  without  pain,  humiliation,  or 
danger  to  the  plaintiff^  The  overruling  of 
thifc  motion  presents  a  question  of  some  dif- 
dcitlty,  and  upon  which  the  courts  of  the 
eountry  are  not  entirely  agreed.  It  is  one, 
too,  that  has  but  recently  engaged  the  at- 
tention of  the  courts  of  last  resort.  The 
fundamental  principle,  however,  is  an  an- 
cient doctrino  of  the  common  law,  limited, 
it  is  true,  to  a  few  classes  of  cases  (among 
them,  mayhem  and  divorce  cases,  wherein 
impotcncy  was  charged )  ;  but  as  the  sources 
of  evidence  ha.ve  beea  extended,  to  parties 
and  in  many  other  wsys,  its  application  has 
been  expanded  to  meet  new  conditions.  The 
doctrine  rests  upon  the  principle  that  jua- 
tice  is  the  object  of  judicial  investigatioii, 
and  Uiat  courts  cliargwl  with  Its  admiaistra* 
tion,  as  a  necetisary  means  of  attaining  that 
end,  have  inherent  power  to  require  the  pro- 
duction of  the  most  infallible  evidence.  That 
its  application  to  personal  injury  cases  is  a 
modern  practice  does  not  disprove  its  com- 
mon-law origin.  As  was  well  said  by  Jus- 
tice Itrewer  in  his  dissenting  opinion  in  Un- 
ion P.  It.  Co.  T.  BoUford,  141  U.  S.  268, 
3S  L.  ed.  740,  11  Sup.  Ct.  Hep.  1003: 
"The  silence  of  common-law  authorities 
upon  tlie  question  in  cases  of  this  kind 
proves  little  or  nothing.  The  number  of  ac- 
tions to  recover  damages  in  early  days  was, 
con'vared  with  later  times,  limited ;  and 
very  few  of  those  dilTicult  questions  as  to  the 
nature  and  extent  of  the  injuries,  which  now 
fonn  an  important  part  of  luch  litigations, 
were  then  presented  to  the  courts.  If  an  ex- 
amination was  asked,  doubtless  it  was  con- 
ceded without  objection,  as  one  of  those 
matters  the  right  to  which  waa  beyond  dis- 
pute. Certainly  the  power  of  the  courts  and 
the  common-law  courts  to  compel  a  personal 
examination  was  in  many  caaes  often  exer- 
cised  and  unchallenged.  Indeed,  wherever 
the  interests  of  justice  seem  to  require  such 
an  examination,  it  was  ordered."  Be^n- 
ning  with  the  case  of  hoyd  v.  Hannibal  <£  St. 
J.  R.  Co.  (decided  in  1873)  53  Mo.  609,  there 
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have  followed  many  adjudications  upon  the 
power  of  the  trial  court  to  order  a  physical 
examination  of  the  plaintiff  in  suits  for  per- 
sonal injuries  upon  the  request  of  the  de- 
fendant, in  this  first  case  the  power,  upon 
alight  consideration,  was  denied.  In  1877, 
in  the  wdl-coniiidered  case  of  Schroder  v. 
Chicago,  R.  I.  dt  P.  It.  Co.,  47  Iowa,  375,  the 
power  was  aMi'med.  Following  this  lead, 
the  states  of  Alabama,  Arkansas,  Georgia, 
Kansas,  Kentucky,  Michigan,  Missouri,  Min- 
nesota, Mcbraska,  Pennsylvania,  Ohio,  Texas, 
and  Wilicoiisiu  have  reasserted  the  rule  as 
announced  in  the  Iowa  case.  Alabanui  O. 
8.  H.  Co.  V.  Hill  (1800)  90  Ala.  71,  »  L.  R. 
A.  442,  8  So.  i^;  King  Y.  Stale  (1893)  100 
Ala.  85,  14  So.  878;  Sibley  r.  Smith  (1885) 
4G  Ark.  275,  35  Am.  Kep.  684;  St.  Louis  S. 
W.  H.  Co.  V.  Dobbint  (1895)  60  Ark.  481,  30 
S.  W.  887,  31  S.  W.  147 ;  Richmond  tt  D.  R. 
Co.  V.  ChUdreat  (1881))  82  Ga.  719,  3  L.  R. 
A.  808,  0  S.  E.  602;  Ball  v.  Hanson  (1896) 
09  Iowa,  6ltS,  34  L.  U.  A.  267.  08  N.  VV.  922; 
Atchison,  T.  <£  S.  F.  R.  Co.  t.  Thul  (1893) 
29  Kan.  46(1 ;  Belt  Eleetrie  Line  Co.  v.  Allen 
( 189S)  102  Ky.  551,  44  S.  W.  89;  Oravea  v. 
Batlle  Creek  (1893)  96  Mich.  260,  19  L.  K. 
A.  641,  54  N.  W.  757;  Shepard  v.  Missouri 
P.  R.  Co.  [188b}  83  Mo.  629,  55  Am.  Rep. 
300;  Sidekum  v.  Wabash,  St.  L.  A  P.  R.  Co. 
(1887)  93  Mo.  400,  4  S.  W.  701;  Oicens  v. 
Kansae  City,  St.  J.  A  C.  B.  R.  Go.  (1888) 
9a  3Id.  leo,  8  6.  W.  330;  Hatfield  v.  St.  Paid 
A  D.  R.  Co.  (1885)  33  Minn.  130,  63  Am. 
Rep.  14.  22  N.  W.  176;  Stuart  v.  Haven* 
(1885)  17  Neb.  211,  22  N.  W.  419;  Hess  v. 
hake  Short;  it  it.  S.  K.  Co.  (1890)  7  Pa.  Co. 
Ct.  665;  Hiami  A  M.  Tump.  Co.  v.  Baily 
(1881)  37  Ohio  St  104;  Chicago,  R.  T.  A  P. 
R.  Co.  V.  Langaton  (1898)  19  Tex.  Civ.  App. 
568,  47  S.  \V.  1027,  48  S.  W.  610;  White  v. 
Milwaukee  City  R.  Co.  (1884)  01  Wis.  638, 
60  Am.  Rep.  IM,  21  N.  W.  624;  O'Biien  t. 
ha  Crosse  (1898)  99  Wis.  421,  40  L.  R.  A. 
831,  76  N.  W.  81.  These  cases  assert  the 
doctrine  that  courts  are  instituted  by  the 
state  to  administer  impartial  justice  to  con- 
tending parties.  In  such  contests,  it  is  the 
duty  of  the  court  to  bestow  upon  the  Jiti- 
ganta  equal  and  exact  justice.  This  cannot 
be  done  without  the  court  first  obtaining  the 
exact  and  full  truth  uoncmung  the  matters 
in  controversy-  Hence  from  thii  duty  of 
the  court  to  dispense  exact  justice  is  essen- 
tially implied  all  power  necessary  to  its  per- 
formance, which  includes  the  power  to  make 
subservient  to  its  orders  all  persons  and 
thingii  that  will  afford  the  most  reliable  evi- 
dencc.  In  qua^i  recognition  of  this  power 
it  is  the  law  of  this  state,  and  other  states, 
so  far  as  we  have  observed,  that  the  oonrt 
may  permit  the  plaintiff,  In  both  civil  and 
criminal  cases,  to  exhibit  to  the  jury  nich 
weapons,  implements,  clothing,  and  wounds 
upon  his  person,  or  upon  the  person  of  the 
prosecuting  witness,  as  are  asserted  to  be  the 
means  or  effects  of  the  violence  complained 
of.  Indiana  Car  Co.  v.  Parker,  100  Ind.  181, 
199;  Louisville,  A*.  A.  A  C.  R.  Co.  r.  Wood, 
113  Ind.  344.  14  N.  E.  572.  10  N.  E.  197; 
HcM  T.  Ziowre^.  122  Ind.  232,  7  L.  B.  A.  00, 
23  K.  E.  166}  Oitixmu'  Strmt  B.OQ.r.  WU- 
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loeiy,  134  Tnd.  503,  33  E.  627;  Thrauley 
V.  State,  153  Intl.  375,  55  N.  E.  95.  Such 
tbinffi,  when  a  part  of  ihe  res  geatce,  serve  a 
most  uMifui  purpose  in  aBsUting  the  jury  to 
a  proper  application  of  the  testimony.  They 
are  unerring  exponents  of  the  truth  of  the 
particular  iact>  and  it  may  not  be  contro- 
verted that  when  ihe  nature,  extent,  and  ef- 
fect of  a  palpable  injury  is  in  diepute,  not 
involving  scientiflc  questions,  the  jury  may 
arrive  at  a  more  accurate  knowledge  of  the 
truth  by  ttie  aid  of  their  own  senses  than  by 
a  verbal  description  of  the  observations  of 
others.  This  beiag  well  Ipiown  to  the  ^laiu- 
tiir,  he  is  uertain  to  avail  himself  of  this  ad- 
vautat^  in  the  trial  when  the  truth  mil  be 
beneficial  to  him;  and,  if  impartial  justice 
is  to  be  administered,  we  see  no  way  of  its 
attainment  in  all  cases  if  an  important 
source  of  evidence  is  open  to  one  and  closed 
to  the  other.  Tliat  the  question  embraces 
the  exercise  of  scientitic  knowledge  makes  no 
difTereiice.  Physicians  and  surgeons,  how- 
e\'cr  honest  and  learned,  are  fallible,  and, 
equally  with  other  honest  and  honorable 
persons,  subject  to  the  unconscious  influ- 
t>nce  of  friendships  and  personal  interest; 
the  latter,  in  surgery  cases,  involving  not 
only  protessional  reputation,  but  pecuniary 
liability,  llesidett,  surgeons  of  equal  learn- 
in;;  and  honesty  may  not  diagnose  an  injury 
in  the  same  way.  They  may  not  be  equally 
strong  in  perception,  or  equally  accurate  in 
observation  or  in  lueasurements,  and  thus 
form  diffo'cnt  judgments  of  the  existing  con- 
diUona,  which  of  neeesjaity  must  constitute 
the  basis  of  their  scientific  opinions;  and  it 
may  be  readily  seen  that  if  a  defendant  must 
make  his  defend  aj^ainst  the  expert  opinions 
of  the  plaintilT's  chosen  surgeons,  wiUiout 
an  opportunity  of  testing  the  verity  of  the 
basis  for  such  opinions,  he  may  be  placed  at 
a  diaasteoub  disadrantage,  such  as  the  law 
cannot  and  does  not  sanction. 

The  cases  above  cited  as  affirmiiu;  the  ex- 
istence of  the  power  establish  the  foHowing 
propositions:  ( 1 )  lliat  trial  courts  have 
the  power  to  order  the  medical  examination 
by  experts  of  the  injui-ed  parts  of  a  plaintiff 
who  is  seeking  tc  reco'ver  damans  therefor ; 
(2)  that  a  defendant  has  no  absolute  right 
to  demand  the  enforcement  of  such  an  order, 
but  th«  motion  therefor  is  addressed  to  the 
Houitd  discretion  of  the  trial  court;  (3)  that 
'Uie  exercise  of  such  discretion  is  reviewable 
on  appeal,  and  oorrcctible  in  cases  of  abuse ; 
(4)  that  the  examination  should  be  applied 
for  and  made  before  entering  upon  the  trial, 
and  should  be  ordered  and  conducted  under 
the  direction  of  the  court,  whenever  it  fairly 
appears  that  the  ends  of  justice  require  a 
more  certain  ascertainment  of  important 
facts  which  can  only  be  disclosed  or  fully 
«lncidated  by  such  an  examination,  and  &uch 
an  examination  may  be  made  without  d:in- 
ger  to  the  platutilFs  life  or  health  or  the  in- 
fliction of  serious  pain;  (5)  that  the  refusal 
of  the  motion  when  the  circumstances  ap- 
)}eariag  in  the  record  present  a  reasonably 
clear  case  for  the  examination,  under  the 
rules  stated,  is  such  an  abuse  of  discretion  in 
the  trial  court  as  will  operate  to  reverse  a 
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judgment  for  the  plaintiff;  <0)  tliat  mieh 
order  may  be  enforced,  not  by  punishment 
SB  for  a  contempt,  but  by  delaying  or  dis- 
missing the  proceeding.  The  discretion 
lodged  in  the  trial  court,  as  fairly  deducible 
from  the  decisions,  is  a  sound  discretion, 
based  solely  upon  legal  considerations. 
When  serious  and  permanent  injuries  are 
claimed  by  the  plaintiff,  and  he  or  she  has 
submitted  to  examination  by  a  chosen  phy- 
sician or  surgeon,  who  appears  as  a  witness 
in  plaintiff's  behalf,  and  the  nature,  extent, 
and  effect  of  the  injury  are  to  be  deduced 
troin  objective  conditions,  and  so  fully  from 
nu  other  source,  no  d^ree  of  sentiment  will 
justify  a  denial  of  the  motl<m.  When  it  be- 
comes a  question  of  probable  violence  to  the 
refined  and  delicate  feelings  of  the  plaintiff, 
on  the  one  bend,  and  probable  injustice  to 
the  defendant,  on  tlie  other,  the  law  will  not 
hesitate;  the  court,  in  making  such  orders, 
with  respect  to  time,  place,  and  persons,  in 
every  case,  having  such  due  regard  for  the 
feelings  of  the  plaintiff  and  proprieties  of 
the  case  as  the  ends  of  jnstice  will  permit. 

So  far  as  our  researches  have  revealed,  the 
Federal  t^upreme  Court,  Justices  Brewer  and 
Brown  dissenting,  now  stand  alone  in  denial 
of  th«  power.  Union  P.  R.  Co.  v.  Bolsford, 
14!  U.  S.  250,  15  L.  ed.  734,  11  Sup.  Ct.  Rep. 
1000.  The  decisions  of  New  York  were  con- 
fused, and  the  rule  both  affirmed  and  denied 
in  inferior  courts,  until  established  by  legis- 
lative enactment  in  1803.  Laws  1893,  clmp. 
721 ;  Code  Civ.  I'roc.  §  873.  The  power  was 
first  denied  in  the  state  of  Missouri  in 
Loyd'a  Case,  53  Mo.  509,  in  1873,  but  af- 
firmed in  the  same  court  in  Shepard's  Case, 
85  Mo.  02U,  55  Am.  Kep.  390,  in  1885,  and  af- 
firmance has  been  adhered  to  in  many  subse- 
quent ca^es.  In  Illinois  the  supreme  court, 
in  1882,  in  I'arker  v.  Enalotc,  102  III.  272, 
40  Am.  Kep.  58S.  disposed  of  the  question  In 
a  single  line,  as  follows,  "The  court  had  no 
power  to  make  or  enforce  such  an  order," 
and  in  subsequent  decisions,  while  not  ex- 
pressly overruling  the  Parker  Cage,  recog- 
nized the  existence  of  the  power  when  prop- 
erly and  timely  invoked.  See  Chicago  <£  E. 
I.  It.  Co.  V.  Holland  (1887)  122  111.  461,  13 
N.  E.  145;  St.  Louis  Bridge  Co.  v.  Miller 
(1891)  13b  III.  40S.  28  N.  K.  1091.  The  de- 
cisions in  Indiana,  in  the  words  6f  the  ma- 
jority opinion  of  the  Federal  Supreme  Court 
in  the  Boiefnrd  Cane,  141  U.  S.  250,  15  L.  ed. 
734,  11  Sup.  Ct.  Rep.  1000,  "are  conflicting 
and  indeci«ive."  In  the  first  appearance  of 
the  question  before  this  court  in  any  form, 
in  1685,  in  LouisEille,  N.  A.  d  G.  R.  Co.  v. 
Falvey,  104  Ind.  400,  416,  417,  3  N.  E.  380, 
4  N.  E.  908,  in  ruling  upon  the  competency 
of  evidence  touching  Uie  details  of  a  pnysical 
examination  of.  the  plaintiff  under  an  ordw 
of  court,  made  ujMn  the  defendant's  motion, 
the  right  of  the  trial  court  to  make  the  or- 
der is  not  qucptioned.  Kern  v.  Bridtoell, 
119  Ind.  220,  21  N.  E.  004,  was  an  action 
for  slander  for  charging  the  plaintiff  with 
lewdness.  The  court  refused  to  order  Uia 
plaintiff  to  submit  her  perwn  to  examiiu- 
tion  by  medical  experts.  The  question  r»- 
lated  to  a  collateral  matter,  and  not  to  the 


Digitized  by 


402 


Indiana  SuPHkus  Court. 


Apr., 


sabject-matter  of  the  suit, — to  a  source  of 
evideuce  not  shown  tu  be  reliable  or  useful 
to  the  defendaut  in  his  answer  of  justiiica- 
tiom, — and  ahould  uut  be  accepted  as  an  au- 
thority  in  a  suit  b^  a  plaintiff  to  recover 
damages  for  a  particular  injury  to  his  per- 
son. The  question  came  before  the  court  in 
Bess  V.  Lom  ey,  122  Ind.  225,  7  L.  R.  A.  90, 
23  N.  E.  ISH,  and  the  request  for  an  ex- 
amination denied  because  untimely  made. 
The  court,  by  ALitchell,  J.,  said :  "It  is  un- 
dou'otedly  true  tliat  the  court  may,  in  its 
discretion,  in  a  proper  case,  if  application 
ia  seasonably  made,  require  the  plaintiff  to 
submit  his  person  to  a  reasonable  examina- 
tion by  eoiitpetent  physicians  and  surgeons, 
when  necessary  to  ascertain  the  nature,  ex- 
tent, and  permanency  of  injuries."  The 
case  of  Tcn  c  Haute  &  I.  R.  Co.  v.  Bruiiker, 
128  Ind.  542,  26  N.  E.  178,  presenting  a  like 
question,  was  ruled  by  Hess  v.  Lowrey,  122 
Ind.  226,  7  L.  R.  A.  90,  23  N.  E.  156.  In 
Pennsylvania  Co.  v.  Nexomeyer,  129  Ind.  409, 
28  N.  E.  860,  tlte  question  we  have  here  came 
before  the  court  for  decision,  and  it  was 
there  held  tl>at  the  power  of  the  court  to  or- 
der an  examination  did  not  exist ;  the  court 
r^arding  what  was  said  in  Hesa  v.  Loiorey 
as  obiter.  Upon  further,  and  perhaps  full- 
er, consideration  of  the  question,  we  are  sat- 
isfied that  the  dedsion  in  the  Hetomeyer 
Case  upon  this  point  is  refuted  by  the  great 
weight  of  authority,  and  it  is  therefore  dis- 
approved. It  is  insisted  tiiat  the  question 
should  be  ruled  by  the  decision  of  the  Fed- 
eral Supreme  Court,  but  adopted  as  our  own 
luiguage,  used  1^  Montgomoy,  J.,  in  (TniOM 


V.  Bottle  Creek,  96  Midi.  26fl,  19  L.  R.  A. 
fHl,  54  N.  W.  767,  with  respect  to  the  lioU- 
ford  decision :  "This  decision  is  entitled  to 
very  great  weight,  but,  in  view  of  the  mani- 
fest jusUce  of  a  requirement  tJiat  the  plain- 
tiff in  case  of  personal  injury  shall  produce 
the  best  evidence  attainable,  we  think  this 
case  should  not  be  permitted  to  stem  the  oth- 
erwise almost  unbrolien  current  of  authority 
upon  the  subject.''  In  the  case  at  bar  the 
motion  of  the  defendant  was  timely.  The 
injuries  were  alleged  to  be  serious  and  per- 
manent, as  affectiiw  botJi  the  body  and  mind 
of  the  plaintiff.  The  plaintiff  would  pro- 
duce in  his  own  behalf  ms  attending  physi- 
cian. The  defendant  had  no  opportunity  to 
inspect  tlie  injuries,  or  in  any  way  inform 
itself  as  to  their  nature,  extent,  and  effect, 
and  was  wholly  unable  to  contest,  if  it 
should  be  contested,  the  testimony  of  the 
plainti^'s  expert  witness.  An  examination 
by  skilled  ana  unbiased  physieiana  would  en- 
able them  to  determine  the  nature  and  ex- 
tent of  the  injuries,  and,  at  least  in  a  d^ree, 
to  determine  their  effect  and  permanency, 
and  could  be  made  without  daj^er  or  pain 
to  the  plaintiff.  The  application  was  made 
before  the  trial  began,  more  than  two  years 
after  the  infliction  of  the  injuries,  and 
clearly  presents  a  ease  where  the  trial  court 
should  have  exercised  its  discretion  in  favor 
of  the  motion.  For  error  of  the  court  in 
overruling  the  motion,  the  appeal  must  be 
sustained. 

JudtjmKnt  reversed,  with  insU-uctiona  to 
grant  appellant's  motion  for  a  new  trial. 


KANSAS  SUPREME  COURT. 


D.  CLEOHORN  et  al.,  Plffs.  in  Err., 

V. 

Josephine  THOMPSON  et  ok 

(  Kan  ) 

*1.  HcirllKcnce,  to  be  RctlonKble,  rnnat 
result  in  dam«c«  to  soneoiie,  which  re- 
sult, In  the  absence  of  wantonness  or  amIo 
animo.  might  have  been  reasutably  foreseen 
by  a  man  ot  ordinary  inteHlgenoe  and  pru- 
dence, aud  be  the  pnAable  result  of  the  ini- 
tial act. 

S.  Th«  Bll«sa,tlaB  of  BesllBesGe  Is  not 
■iiBtmlned  by  evidence  of  mete  reavlt- 
ing  In  damnKe  to  another,  whicb  result  Is 
not  the  reasonable  and  ordinary  outcome  of 
such  acta  and  wtalcb  would  not  have  been 
foreseen  or  anticipated  by  the  eierclse  of  or- 
dinary prudence  and  foresight  under  all  the 
clnmnistanres  of  the  case. 

(April  6,  1901.) 

•Headnotea  by  CUNNIMGHAU,  J. 


KOTi. — For  the  prlndple  with  reepect  to  the 
possibility  of  foreseeing:  the  result,  as  a  criterion 
of  llBbilltj'  for  slleved  negligence,  see  also  Jack- 
SMiTllle.  T.  ft  K.  W.  R.  Co.  v.  Peninsular  Land, 
Transp.  ft  Mfg.  Co.  (Fla.)  17  L.  B.  A.  83,  and 
New  Orleans  &  N.  R.  R.  Co.  v.  McKwen  ft  Hnr- 

-  (La.)  88  L.  R.  A.  134. 
^i.  R.  A. 


ERROR  to  the  District  Court  for  Rice 
County  to  review  a  judgment  in  favor  of 
plaintiffs  in  an  action  brou^t  to  recover 
■damans  for  the  alleged  n^heent  killingof 
plaintiffs'  intestate.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Prigs  A  WilUania  for  plain- 
tiffs in  error. 

Mcsnrs.  T,  F.  Foley  and  Samnel  Jones 
for  defendants  in  error. 

Cnmnlngham,  J.,  delivered  the  opinion 
of  the  court; 

A  firm  composed  of  M.  E.  Richardson  and 
Samuel  Haston  was  engaged  in  the  butcher 
business  in  the  city  of  Sterling,  and  in  con- 
nection therewith  had  a  Blaughterhouse  and 
Btock  yards  on  a  trnct  of  land  a  short  dis- 
tanee  from  that  town.  They  had  in  their 
employ  one  D.  Cleghorn,  who  was  in  charge 
of  the  slaughterhouse  and  stock  yards. 
Dogti  had  upon  various  occasions  been  about 

For  a  case  In  which  a  person,  while  on  a  high- 
way. w(t9  killed  by  a  missile  thrown  by  the  ex- 
ploBion  of  a  blast,  and  In  which  the  person  fir 
Ing  the  blast  was  held  liable  as  a  trespasser 
without  regard  to  the  question  of  negllgenc«>.  see 
»ulllvan  T.  Dunbam  <N.  T.)  47  L.  B.  A.  TIB. 
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the  ilanf^terhouBe  and  yards,  oansinA  an- 
noyance and  trouble;  and  Clegbom  ha(f  been 
instructed  that,  if  the  dogs  returned,  to  kill 
them.  A  Colts  rifle,  carrying  a  No.  32  car- 
triage,  was  in  uae  at  the  slaughterhouse. 
On  the  east  of  the  tract  of  land  on  which 
the  slaughterhouBe  was  located,  and  about 
70  to  SO  rods  therefrom,  was  a  public  high- 
way,  running  north  and  south,  which  was 
traveled  generally  by  people  going  to  and 
coming  from  Sto-ling.  To  &e  east  and 
northeast  of  the  slaughterhouse  and  pens  the 
land  rose  gradually  to  the  road  spoken  of. 
From  the  slaughterhouse  and  pens  a  portion 
of  this  north  and  south  road  was  visible,  and 
a  portion  was  not.  On  the  morning  of  the 
31?t  of  January,  1898,  about  0  o'clock.  Cleg- 
horn  noticed  tlie  dogs  about  the  yards.  He 

SroGured  the  rifle  and  discharged  it  at  the 
ogs,  which  were  then  about  76  yards  to  the 
northeast  of  where  he  was  standing.  The 
distance  to  the  highway  from  the  same 
point,  and  in  the  direction  in  which  he  shot, 
was  between  70  and  80  rods.  The  land  be- 
tween where  the  dogs  then  were  and  the 
highway  was  higher  than  it  was  where  they 
were,  and  so  much  so  that  it  is  spoken  of  as 
an  "embankment."  It  was  of  a  sandy  char- 
acter. At  this  time  one  Joseph  Thompson, 
who  was  the  husband  of  one  of  the  defend- 
ants in  error,  and  the  father  of  the  others, 
was  passing  along  the  north  and  south  road, 
and  was  then  at  a  point  east,  or  possibly  to 
the  Bontheast,  of  where  Cleghorn  stood. 
Whether  he  was  in  a  position  that  he  might 
have  been  seen  by  Cleghorn  does  not  appear. 
The  ball  which  was  discharged  by  Cl^hom 
at  the  do^  was  deflected  at  quite  an  angle, 
and,  passing  through  the  intervening  space, 
struck  Mr.  Thompson  and  killed  him.  TTiis 
action  wan  brouf^lit  by  these  defendants  in 
error  against  Cleghorn.  Richardson,  and 
Hasten  to  recover  damages  occasioned  by 
the  death  of  Thompson.  The  first  trial  re- 
sulted in  a  verdict  for  the  plaintiffs.  A  new 
trial  was  awarded,  and  in  the  second  and 
third  trials  the  juri-  failed  to  agree.  The 
fourth  trial  resulted  in  a  judgment  for  the 
plnintifTs,  and  the  defendants,  as  plaintiffs 
in  error,  bring  the  case  to  this  court. 

Various  errors  are  alleged,  but  there  con- 
fronts lis  at  the  very  outset  the  question  as 
to  whether,  under  the  circumstances  of  this 
ease,  plaintiffs  are  entitled  to  recoi'er  at  all. 
They  are  not  unless  it  can  be  stated  that 
Cl^hom  was  ne^igent  in  shooting  as  he  did. 
No  wantonness  or  malo  animo  Is  charged. 
Seeing  the  doffl  running  up  the  slope.  Cleg- 
horn  proaired  the  gun  and  discharged  it  at 
them,  against  the  elevation  or  embankment 
of  land.  To  be  sure,  the  bullet  was  in  some 
manner  deflected,  and  in  taking  another 
course  did  the  damage.  One  of  the  witness- 
es speaks  of  the  ground  as  being  frocen.  To 
what  extent.  Is  not  shown,  but  it  is  hardly 
credible  that  the  frozen  condition  of  the 
ground  was  responsible  for  the  deflection  of 
the  bullet,  as  it  appears  that  the  bullet  was 
maiked  with  a  small  groove  which  ran 
lengthwise.  This  marking  would  probably 
not  have  so  appeared  had  the  deflection  been 
occasioned  by  contact  with  frozen  earth. 
ML.B.  A. 


From  that  cause  it  would  have  j^resented 
more  of  a  bruised  appearance.  It  is  proba- 
ble that  the  bullet  struck  some  small  or 
sharp  stone,  and  was  thus  turned  out  of  its 
course.  Now,  what  constitutes  actionable 
negligence!  "Now,  a  reasonable  man  can  be 
guided  only  by  a  reasonable  estimate  of 
probabilities.  If  men  went  about  to  guard 
themselves  a^inst  every  risk  to  themselves 
or  others  which  might  by  ingenious  conject- 
ure be  conceived  as  possible,  human  affairs 
could  not  be  carried  on  at  all.  The  reasonable 
man,  then,  to  whose  ideal  behavior  we  are  to 
look  as  the  standard  of  duty,  will  neither 
neglect  what  he  can  forecast  as  probable,  nor 
waste  his  anxiety  on  events  that  are  barely 
possible.  He  will  order  his  precaution  by 
the  measure  of  what  appears  likely  in  the 
known  course  of  things."  Pollock,  Torts, 
36.  "Where  a  man,  proceeding  in  a  lawful 
business,  exercises  reasonable  care,  the  law 
does  not  make  him  an  insurw  of  others 
against  those  consequences  of  his  action:* 
which  reasonable  care  and  foresight  could 
not  have  prevented.  The  law  justly  scribes 
such  consequences  to  inevitable  misfortune 
or  to  the  act  of  God,  and  leaves  the  harm  re- 
sulting from  than  to  be  borne  by  him  upon 
whom  it  fiills.  The  contrary  rule  would  ob- 
viously be  against  public  policy,  because  it 
would  impose  so  gr«it  a  restraint  upon  free- 
dom of  action  as  materially  to  check  human 
enterprise."  Thomp.  Neg.  1234,  1235. 
"Negligence  Is  the  omission  to  do  something 
which  a  reasonable  man,  guided  l^  those 
considerations  which  ordinarily  regulato  the 
conduct  of  human  affairs,  would  do.  or  doing 
something  which  a  prudent  and  reasonable 
man  would  not  do."  Ray,  Negligence  of 
Imposed  Duties,  p.  361.  "It  is  conceded  by 
all  the  authorities  that  the  standard  by 
which  to  determine  whether  the  person  has 
been  guilty  of  negligence  is  the  conduct  of 
the  prudent,  careful,  diligent,  or  skilful  man 
in  the  particular  situation."  Bigelow, 
Torts,  280.  So.  in  the  case  of  Alkftheny  v. 
Zimmerman,  96  Pa.  287,  40  Am.  Rep.  649. 
which  was  a  suit  to  recover  for  injuries 
caused  by  the  falling  of  a  liberty  pole  which 
had  been  erected  in  the  street,  it  was  held, 
following  the  genera!  rule,  that  "one  is  an- 
swerable in  damages  for  the  consequences  of 
his  faults  only  so  far  as  th^  are  natural  and 
proximato,  and  may  therefore  have  been 
foreseen  by  ordinary  forecast,  and  not  for 
those  arising  from  a  conjunction  of  his  own 
faults  with  circumstances  of  an  extraordi- 
nai7  nature."  "Negligenfc  is  the  want  of 
proper  care,  caution,  and  diligence, — such 
care,  caution,  and  diligence  as,  under  the 
circumstances,  a  man  of  ordinary  and  rea- 
sonable prudence  would  exercise."  McCuI- 
ly  V.  Otarke,  40  Pa.  402,  80  Am.  Dec  584. 
"Negligence  is  the  failure  to  exercise  that 
degree  of  caution  which  a  man  of  ordinary 
intelligence  would  exercise  under  the  cir- 
cumstances of  a  particular  case."  Gravelle 
V.  Minneapolis  A  St.  L.  R.  Co.  3  McCrary, 
352,  10  Fed.  711.  See  also  Leuis  v.  Flint 
(C  F.  M.  R.  Co.  64  Mich.  55,  52  Am.  Rep. 
70O,  19  N.  W.  744;  Chicago,  B.  d  Q.  R.  Co. 
V.  Btump»,  56  111.  367;  Sjogren  v.  Hall,  53 
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Mich.  274,  18  N.  W.  812;  Mitchell  v.  Chica- 
go d  O.  T.  R.  Co.  61  Micfa.  236,  47  Am.  Rep. 
566,  IS  N.  VV.  388;  Boag  v.  Lake  Shore  A 
M.  a.  R,  Co.  86  Pa.  203.  27  Am.  Rep.  653; 
Baltimore  d  P.  R.  Co.  v.  Jone»,  9S  U.  S.  441, 
25  L.  ed.  507;  Chicago  cE  A.  R.  Go.  v.  Adler, 
129  III.  .135,  21  N.  E.  846;  Heaven  v.  Pender, 
L.  R.  11  Q.  B.  Div.  507;  Atkitison  v.  Good- 
rich Tranap.  Co.  60  Wis.  141,  50  Am.  Rep. 
362,  18  N.  W.  764;  McOowan  v.  Chicago  & 
A.  W.  R.  Co.  91  Wis.  147,  64  N.  W.  891; 
Ihtvi^  V.  Chi&xgo,  M.  A  St.  P.  R.  Co.  93  Wis. 
470.  33  L.  K.  A.  064,  67  H.  W.  16.  1132;  8 
Iktuvier.  Law  Diet.  Kawle's  Rerision;  Pol- 
lock. Torts,  37.  We  might  extend  quota- 
tions and  miUtipIy  authorities  to  an  almost 
unlimited  extent,  but  ve  deem  the  above 
(iiilScient.  We  may  say,  then,  that  negli- 
gence, to  be  actionable,  must  result  in  dam- 
AfK  to  someone,  which  result  under  all  the 
circumstances,  might  have  been  reasonably 
forcflCtin  by  a  man  of  ordinary  intelligence 
and  prudence,  and  be  the  probable  reamt  of 
the  initial  act.  There  are  very  few,  if  any, 
of  the  injurious  things  that  occur  in  human 
life  but  what  may  be  traced  back  along  the 
line  of  c&UHation,  and  located  in  an  act  of 
onii»«Bion  or  commission  of  someone  else. 
We  cannot  be  freed  from  the  results  of  liv- 
ing in  communities.  There  are  some  of 
those  injurious  results  which  may  be  di- 
rectly traced,  and  for  which  the  law  and 
common  consent  make  the  author  responsi- 
ble. There  are  others  wliich  come  out  of  the 
complex  relationships  of  life,  and  which  the 
law  and  common  consent  denominate  "acci- 
denta,"  and  relieve  the  author,  near  or  re- 
mote, from  liability.  We  deem  the  injniy 
of  which  the  defendants  in  error  in  this  case 
complnin  to  be  one  of  these.  It  is  suggested, 
however,  that  the  fact  that  Cleghorn  dis- 
charged the  gun  in  the  general  direction  of 
the  highway,  along  which  people  might  be 
paaiung  at  any  time,  was  in  itself  negligence. 
To  he  sure,  if  the  gun  had  been  held  at  suffi- 
cient elevation,  and  the  bullet,  which  was  of 
romparatively  small  size,  had  gone  far 
onoufrh  in  tbe  direction  in  which  it  was  shot, 
it  would  Anally  have  come  to  or  crossed  the 
highway,  in  which  case,  however,  no  harm 
would  have  come  to  Mr.  Thompson.  But 
the  possibility  of  the  bullet  ever  reaching 
the  highway  at  all  depended  upon  the  almost 
inconceivable — at  least,  very  highly  improb- 
able— -combination  of  circumstances  which 
caused  its  deflection;  for  otherwise  it  would 
have  burieil  itself  safely  in  the  sandy  eleva- 
tion of  the  field  towards  which  it  was  dis- 
charged. What  reasoning  would  have  lead 
to  the  conclusion  that  the  bullet  discharged 
by  Cleghorn  against  this  elevated  field  of 
Mind  would  probably  have  struck  a  hard 
substance  at  ctactly  the  angle  it  did,  and  be 
deflected  at  an  angle  so  exact  that,  travers- 
ing a  distance  of  65  or  60  rods,  would  find 
in  its  exact  course  the  body  of  a  man,  and 
enter  it  in  sueh  a  place  and  follow  such  a 
course  as  to  be  fatal  T  What  foresight 
would  have  guessed  at  such  a  result* 
What  prudence  woiild  have  avoided  it  T 
Certainly  none,  except  such  as  would  have 
restrained  entirely  from  discharging  the 
64  L.  R.  A. 


gun.  We  may  not  say,  however,  that  this 
extreme  of  caution  is  required  by  the  law. 
Such  a  rule  would  paralyza  human  effort 
and  action  on  all  lines. 

Tbe  defendants  in  error,  however,  claim 
that  it  is  the  peculiar  province  of  the  jury 
to  determine  whether  Cleghorn  was  guilty 
of  u^ligence,  and  that,  it  having  found  a 
verdict  in  their  favor,  the  finding  is  con- 
clusive on  this  court,  and  that  we  are  not  at 
liberty  to  weigh  the  evidence.  It  is  well- 
settled  law  that  it  is  the  province  of  the 
jury,  under  prop«"  instructions,  to  deter- 
mine whether  or  not,  upon  any  ^ven  state 
of  facts,  negligence  ought  to  be  inferred.  It 
it  equally  well  settled  that  it  la  tbe  duty  of 
the  court,  first,  to  say  whether,  upon  the 
undisputed  facta,  or  facts  taken  most  favor- 
able to  the  plaintiff,  negligence  can  be  in- 
ferred. The  jury  cannot  arbitrarily  and 
without  evidence  Infer  negligence.  When 
the  evidence  fails  to  establish  the  defend- 
ant's duty  and  its  nonperformance,  there  is 
no  evidence  which  justifies  the  jury  in  find- 
ing neglif^ence.  See  Toledo,  W.  d  W.  R.  Co. 
V.  hrannagan,  75  Ind.  490;  Bearles  v.  Man- 
hattan R.'  Co.  101  Ts.  Y.  661,  5  N.  E.  66; 
Patterson,  Railway  Accident  Law,  {  373.  and 
note  5.  Before  the  court  can  submit  the 
question  to  the  jury,  the  evidence  must  af- 
firmatively establish  circumstances  from 
which  the  inference  fairly  arises  that  the 
accident  resulted  from  the  want  of  some 
preciiutidu  which  the  defendant  ought  to 
have  taken.  See  Hayes  v.  Miehioan  C.  R. 
Co.  Ill  V.  S.  228  28  L.  ed.  410.  4  Sup.  Ct. 
Rep.  300.  "The  jud^  has  a  certain  duty  to 
discharge,  and  the  jurors  have  another  and 
different  duty.  The  judge  has  to  say  wheth- 
er any  facts  have  been  established  by  evi- 
dence from  which  negligence  may  be  resson- 
ably  inferred;  the  jurors  have  to  say  wheth- 
er, from  thope  facts,  when  submitted  to 
them,  negligence  ought  to  be  inferred.  It 
is,  in  my  opinion,  of  the  greatest  importance 
in  the  administration  of  justice  that  these 
separate  functions  should  he  maintained, 
and  should  be  maintained  distinct.  It 
would  be  a  serious  inroad  on  the  province  of 
the  jury  if.  in  a  case  where  there  are  facta 
from  which  negligence  may  reisonably  be 
inferred,  the  judge  were  to  withdraw  the 
case  from  the  jury  upon  tbe  ground  that, 
in  his  opinion,  negligence  ouglit  not  to  be 
inferred;  and  it  would,  on  the  other  hand, 
place  in  the  hands  of  the  jurors  a  power 
which  might  be  exercised  in  the  most  arbi- 
trary manner,  if  th^  were  at  liberty  to 
hold  that  negligence  might  be  inferred  from 
any  state  of  facts  whatever."  Metropolitan 
R.  Co.  V.  Jackson,  h.  R.  3  App.  Cas.  197.  See 
also  Randall  v,  Baltimore  d  O.  R.  Co.  109 
U.  S.  478,  27  L.  ed.  1003,  3  Sup.  Ct.  Rep. 
322;  Gregory  v.  Cletvland,  O.  O.  d  I.  R.  Co. 
J 12  Ind.  385,  14  N.  E.  228;  Conner  v.  Citi- 
zfm^  Street  R.  Co.  105  Ind.  62,  69  Am.  Rep. 
177,  4  y.  E.  441;  Woolery  v.  Louisville,  V. 
A.  d  0.  a.  Co.  107  Ind.  381,  57  Am.  Rep. 
115,  8  N.  E.  220;  Pollock,  Torts,  365. 

We  are  not  culled  upon  to  weigh  evidence. 
Neither  are  we  proposing  to  disturb  the  rule 
that  the  finding  of  a  jury  upon  a  dli^uted 
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aiieation  of  fact  must  be  held  conclusiTe  on 
Ilia  coui-t,  when  the  same  has  been  fairly 
detn-niined  under  proper  inBtructiobs.  Thin 
is  not  a  question  as  to  the  weight  or  quan- 
tity of  evidence,  but,  rather,  as  to  the  nature 
or  quality  of  the  evidence.  It  is  not.  Wait 
there  enough  evidence  T  but,  Was  the  evi- 
dence of  the  riglit  kiudT  We  are  forced  to 
the  convlusion  that  all  the  evidence  taken 
together  does  not  make  out  a  case  of  ac- 
tionable negligence  in  favor  of  the  defend- 
ants in  error  a^inst  Cleghom,  and,  of 
course,  if  not  against  him,  not  against  any- 
one. The  elements  of  bucu  negligence  -are 
not  foimd  in  the  case,  and  therefore  the  de- 
murrer of  the  defendants  below  to  the  evi- 
dence of  plaintiff  below  should  have  been 
sustained,  and  jud^.ent  rendered'  in  favor 
of  tbe  defendants  below. 

The  ease  will  be  reverged,  with  the  order 
to  the  court  below  to  render  such  judgment. 

All  tha  Justices  eonenr. 


T.  W.  HARRISON,  Plff.  in  Err., 

V. 

Jobn  R.  MULVANE  et  aL 

(  Kan  > 

*A  p«Faon  oh«Tff«d  wltb  the  dnty  of 
aelllns;  corporation  atock  In  order  to 
raise  a  fund  with  which  to  pay  encumbrances 
upon  tbe  propertj  ot  tbe  corporation,  and  who 
Is  himself  the  own«  of  one  of  the  encombran- 
era.  Junior  In  time  to  the  others,  and  acquired 
by  htm  before  he  became  obligated  to  sell  tbe 
stock,  is  not  a  trustee  as  to  tbe  property  of 
the  corporation  covered  by  tbe  encumbrances, 
and  forbidden  to  protect  his  own  Interests  In 
It  by  buyinfiT  the  prior  liens  on  It,  merely  be- 
cause be  was  under  obligation  to  sell  tbe  cor- 
poration slock  to  rafsc  a  inaA  to  discharge  the 
corporation  Indebtedness. 

(February  9,  1801.) 

ERROR  to  the  District  Court  for  Shawnee 
County  to  review  a  judgment  in  favor 
of  defendants  in  an  action  to  reach  assets 
of  the  Topeka  Capital  Company  for  the  set- 
tlement of  a  claim  whi<m  plaintiff  held 
againflt  it.  Affirmed. 

The  farts  are  stated  in  the  opinion, 
Meiarti.  T.  W.  Hmnisom  and  D.  B.  Hit*, 
for  plaintiff  in  error : 

If  trustees  are  holders  of  shares  of  stock 
in  a  company,  their  liabilities  are  the  same 
as  if  they  were  the  beneiicial  owners,  though 
the  fact  of  the  trusteeship  is  noticed  in 
companv's  books. 

Re  Harker,  6  Wend.  50. 
Aa  trustee  John  R.  Mulvane  owes  the 
duty  of  active  management  tar  the  preser- 

*neBdnot«  by  Dosm,  Ch.  J. 


NoTK. — The  above  case  is  peculiar  In  Its  tects, 
and  sp?ms  to  be  without  any  exact  precedent. 

For  cnsea  Involving  the  ^neral  principles  re- 
spectinK  trustee's  purchase  of  property  affected 
wttb  a  tnist.  seo  Anderson  v.  Butler  (8.  C.)  5  I*. 
Si.  A.  106,  and  some  cases  In  footnote  thereto ; 
L.  R.  A. 


vation  and  protection  of  the  trust  estate. 
And  wheie  that  consists  of  stocks  in  a  cor- 
poration there  is  the  duty  of  voting  at  elec- 
tions therein. 
Re  North  Shore  Btaten  Island  Ferry  Co. 
Barb.  656. 

Hence  he  was  charged  with  a  much  higher 
duty  than  that  of  a  mere  passive  trustee. 

While  holding  and  exercising  the  powers 
of  that  trustee  relationship  he  eould  not 
lawfully  speculate  in  any  manner  out  of  the 
propeity  which  belonged  to  the  Topeka 
Capital  Company. 

It  is  the  duty  of  the  trustee  not  to  accept 
any  position,  or  enter  into  any  relation,  or 
do  any  act,  inconsistent  with  the  interests 
of  hia  beneficiary. 

£  Pom.  Eq.  Jur.  {  1077;  1  Beach,  TnisU  & 
Trustees,  }  lo8,.p.  330. 

An  agent  employed  to  purchase  an  estate, 
or  to  transact  any  business  for  another,  can- 
not purchase  for  himself,  or  act  for  his  own 
t>enef1t  in  relation  to  tbe  subject-matter  of 
the  agency,  to  the  injury  of  his  principal. 

Reed  v.  Warner,  5  Paige,  656;  I  Beach, 
Trusts  A  Trustees,  {  159;  Mulvane  v. 
O'hrim,  58  Kan.  463,  40  Pac.  607. 

If  agents  of  a  corporation  knowingly  par- 
ticipate in  any  misapplication  of  a  fund 
held  by  it  in  trust,  they  8^*6  liable  to  the 
beneficiaries  of  that  trust. 

1  Illorawetz,  Priv.  Corp.  §  500;  2  Pom. 
Eq.  Jur.  S  1048. 

Where  a  purchaser  lias  notice  of  the  trust 
or  agency  at  the  time  of  the  purchase  he  be- 
comes himself  a  trustee  for  the  equitable 
owner. 

1  Beach,  Trusts  ft  Trustees,  8  184;  Rus- 
sell V.  (Jlark,  7  Cranch,  97,  3  L.  ed.  280; 
Chicago  d  A.  Bridge  Co.  v.  Fowler,  65  Kan. 
27,  3»  Pac.  727;  Chicago,  R.  I.  <t  P.  R  Co. 
v.  noward,  7  Wall.  409,  19  L.  ed.  120;  Brad- 
ley  v.  Fancell,  Holmes,  433,  Fed.  Caa.  No. 
1,770. 

The  surplus  proceeds  arising  from  a  judi- 
cial sale  belong  to  the  judgment  debtor  or 
the  owner  of  the  proi>erty  that  was  sold. 

Jenkins  v.  6'recn,  22  Kan.  562. 

Messrs.  OTenujrer,  MulTsne,  ft  Oaalt 
and  Holmea  &  Ferry  for  defendants  in  er- 
ror. 

Doster,  Ch.  J.,  delivered  the  opinion  of 
the  emirt: 

This  was  an  action  in  the  nature  of  a 
creditors*  bill  brought  under 481  of  the 
Civil  Code  by  the  plaintiff  in  error,  T.  W. 
Harrison,  as  a  judgment  creditor  of  the 
Topeka  Capital  Company,  against  the  de- 
fendants in  error,  J.  R.  Mulvane  and  otheru. 
The  court  below  made  a  general  finding  on 
the  evidence  in  favor  of  the  defendants,  and 
error  has  been  prosecuted  to  this  court.  The 
question  for  consideration  is.  Did  a  trust 
exist,  on  the  facts  disclosed  on  the  trisl,  in  " 
J.  R.  Mulvane,  in  favor  of  tbe  creditors  of 


Hanhflttan  Cloak  &  8alt  Co.  v.  DodKe  (Ind.)  6 
L.  K.  A.  3(I1>,  and  cases  In  note  thereto :  Wllaon 
T.  Bro.>k9hire  (Ind.)  »  L.  K.  A.  702.  with  ensen 
fn  n->tt:  lllndnian  v.  O'Oonner  (Ark.)  13  L.  II. 

A.  and  cases  In  nutc :  and  Indiana,  I.  &  i. 

B.  <-o.  V.  Swennell  (III.)  30  I..  H.  A(-300.  i 
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the  Topdca  Capital  Company  t   Aa  stated, 
tbe  finding  was  general,  and  in  favor  of  the 
defend&ntd;  hence  we  are  bound  to  view  tha 
facts  as  claimed  hy  them.    If,  therefore, 
there  was  evidence  to  support  all  of  the  ma- 
terial rlainis  of  tha  dRendants,  the  jud^- 
inciit  of  this  court  must  aluo  be  in  their 
favor,    tiurtimarized,  the  facta  were  that  J. 
K.  Hudson  was  indehted  to  one  C.  C.  Baker 
in  the  sum  of  $15,000,  secured  by  first  mort- 
gage upon  a  newspaper  pronarty,  and  also 
indebted  to  the  late  Seiiat<w  F.  B.  Plumb  in 
thf  sum  of  $10,000,  secured  by  a  second 
mortgage,  and  to  J.  R,  Mulvane  in  the  sum 
of  ¥.''.000,  secured  by  a  third  mortgage  upon 
the  same  property.    All  this  ind^tedness 
was  incurred  prior  to  1890.    In  that  year 
the  newspaper  property  was  sold  to  the 
Topeka  Capital  Company,  a  corporation,  in 
conKideration  of  600  shares  of  stock  in  tbe 
company  issued  to  Huds<m.  Contemporane- 
ously with  this  sale  a  written  agreement 
was  made  between  Hudson  and  the  company 
by  the  terms  of  which  496  of  the  shares  of 
stock  were  depceited  with  the  Bank  of  To- 
peka in  trust  and  as  security  for  the  payment 
of  all  indebtedness  constitjiting  Hena  upon 
tbe  property;  such  stock  to  be  sold  by  the 
trustee,  upon  the  written  request  of  the 
iKtard  of  directors  of  the  Capital  Company, 
for  the  purpose  of  raising  funds  with  which 
to   discharge  the  Hens   for  indebtedn^. 
The  writing  provided  that  the  sale  should 
be  made  by  the  president  of  the  trustee 
bank,  or,  in  case  of  his  absence  or  inability 
to  act,  then  by  the  vice  president.    At  this 
and  all  subs^uent  times  hereafter  men- 
tioned J.  R.  Hulvane  was  the  president  of 
the  Hank  of  Topeka.    Soon  after  the  trans- 
ftotion  last  mentioned,  Mulvane  sold  the 
debt  and  chattel  mortgage  owned  by  him  to 
the  Bank  of  Topeka,  but  bought  it  back  in 
1S95.    The  amount  paid  for  it  was  not 
nhown.    Ita  face  value,  including  overdue 
interest,  was  nearly  $7,500.    The  precise 
date  of  the  repurchase  was  not  shown.  It 
would  appear  to  have  been  as  early  as  July, 
iitf>5.  bpcause  in  that  month  Mulvane  made 
an  aflidavit  of  renewal  of  the  mortgage  aa 
n  subsisting  lien  owned  by  hini.  However, 
there  is  some  uncertainty  in  his  testimony 
as  to  whether  the  transaction  did  not  occur 
at  a  later  time.    October  23,  1895,  the  board 
of  directors  of  the  Topeka  Capital  Compa- 
ny, in  purauance.  of  the  aforementioned 
agreement  with  J.  K.  Hudson,  requested 
Mulvane,  the  president  of  the  Bank  of  Tope- 
ka, to  sell  the  stock  held  by  tbe  bank  as 
trustee,  in  order  to  raise  a  fund  to  discharge 
the    indebtedness    against  the  company's 
property;  and  at  the  same  time  they  au- 
thorized tbe  execution  of  a  mortgage  upfra 
the  property  to  the  Bank  of  Topeka  to  ae- 
cure  $3,900  previously  borrowed  fr(mi  it, 
and  an  additional  sum  of  $1,100  for  present 
imrposes,  making  $5,000  in  all.    This  mort- 
^a;;e  was  executed,  and  constituted  the 
foni'th  lien  upon  the  neirapaper  property. 
Jn  pursuance  of  tbe  request  of  the  board  of 
directors  of  the  Capital  Company,  Mulvttn* 
endeavored  to  sell  the  stock.    It  quite  sat- 
isfactorily appeared  from  the  evidence  that 
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he  made  a  diligent  effort  to  dispose  of  it, 
but  was  unable  to  find  a  purchaser.   At  or 
about  the  time  of  the  direction  of  the  com- 
pany to  Mulvane  to  sell  the  atodE,  the  Ut- 
ter, being  the  owner  of  the  third  lien  upon 
tbe  mortgaged  property,  bought  tbe  two 
prior  liens.    He  bought  the  <me  owned  by 
Baker  for  $16,000,  paying  the  principal 
sum,  without  an  aocumulation  of  sewal 
thousand  dollara  of  intoreat  wfaieh  then  ex- 
isted.  Ha  bought  tiie  one  owned  by  the  heira 
of  the  Plumb  estate  for  $8,000  which  was  $2,- 
000  less  t^an  the  principal  sum,  without 
counting  a  like  accumulation  of  several 
thousand  dollars  interest.    His  own  lien  at 
this  time  amounted  to  about  $7,500.  He 
also  bought  the  mortgage  last  mentioned, — 
the  one  given  by  the  Topdca  Capital  Com- 
pany to  the  Bank  of  Topeka, — for  which  he 
paid  $6,000.    This  made  $35,000  of  actual 
investment  in  the  various  securities  men- 
tioned.   In  1685,  and  previous  to  the  mat- 
ters heretofore  stated,  a  suit  in  equity  had 
been  instituted  in  the  United  States  circuit 
court  for  the  district  of  Kansas  by  one  J. 
E.  Baker,  to  which  all  of  the  persons  own- 
ing liens  upon  the  newspaper  property  were 
made  parties  defendant,  and  required  to  dis- 
close thdr  interest  in  said  property.  Au- 
gust 6th  of  that  year  J.  R.  Mulvane  filed 
a  cross  bill  in  said  suit,  claiming  a  chattel 
mortgage  lien  to  secure  tbe  aforementioned 
indebtedness  of  about  $7,500  from  the  afore- 
said J.  K.  Hudson.    This  would  seem  to  be 
additional  and  confirmatory  evidence  of  the 
claim  made  by  him  in  this  suit  that  the  par- 
ticular indebtednees  mentioned  was  owned 
by  him  preWous  to  the  time  of  his  purchase 
of  the  prior  liens  of  C.  C.  Baker  and  Uie 
Plumb  heirs.    In  the  equity  suit  In  the 
United  States  circuit  court  a  decree  was  ren- 
dered in  March,  1897,  adjudging  J.  R  Mul- 
vane to  have  liens  upon  the  property  in  his 
own  original  interest,  and  as  the  successor 
by  assignment  of  the  indebtedness  and  liens 
of  C.  C.  Baker  and  the  Plumb  hurs  and  the 
Bank  of  Topeka.  to  the  amount  of  $62,274, 
and  also  decreeing  a  sale  of  such  property 
to  satisfy  the  indebtedness.    This  sale  was 
made  and  confirmed  in  April,  1897.  The 
sale  was  made  to  one  D.  W.  Mulvane,  and,  as 
reported  by  the  master,  was  for  the  sum  of 
$52,000.   As  a  matter  of  ftict  it  was  only 
for  the  sum  of  $38,500.    As  before  stated, 
the  actual  investment  of  J.  R  Mulvane  in 
the  mortgages  covering  the  property  at  the 
time  of  and  including  his  purchase  of  the 
prior  liens  of  Baker  and  Plumb  and  the  sub- 
sequent lien  of  Uie  Bank  of  Topeka,  and  in- 
elusive  of  his  own  lien  was  $35,500.  The 
Baker  mortgage  of  $16,000  bore  interest  at 
8  per  cent,  the  Plumb  mortgage  of  $10,000, 
purchased  for  $8,000,  bore  interest  at  7  per 
cent ;  the  MnlTane  mortgage  of  $6,000  bore 
interest  at  12  per  cent;  and  the  Bank  ol 
Topeka  mortgage  of  $5,000  bore  interest  at 
n  per  cent.    There  had  been,  therefore,  fully 
$3,000  of  interest  accumulated  upon  J.  R. 
Mulvane's  investment  of  $36,500  in  October, 
1895,  when  the  most  of  it  was  made,  and  the 
date  of  the  sale  made  by  the  master  to  D. 
W.  Mulvane  in  April,  1897. 
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Upon  the  above  etat«  of  facts,  the  plain- 
tiff in  error  contendB  that  J.  B.  MiUvane 
was  a  trustee  ioT  the  Topelca  Capital  Com- 
pany and  its  creditors,  and  is  acoouutable 
to  them  for  the  difference  between  the 
ai*K)unt  artually  inreated  by  him  in  the 
vaiiouB  liens  upon  the  company's  property, 
and  the  amount  reported  by  the  master  to 
have  been  realized  at  the  foreclosure  sale 
of  such  property.  The  reason  for  this  claim 
is  the  familiar  rule  that  a  trustee  is  pro- 
hibited from  purchaaing  the  property  which 
ia  the  subject  of  his  trust,  and  which  rule, 
at  the  election  of  the  eeatui  que  tnut,  avoids 
the  sale,  or  gives  right  of  action  for  re- 
sultinf;  profite  afrainst  the  unfaithful  trus- 
tee. It  IS  said  by  the  plaintiff  in  error  that 
inasmuch  as  the  Bank  of  Topeka  was  the 
trustee  for  the  sale  of  the  Topeka  Capital 
Company's  stock,  and  inasmuch  as  a  corpo- 
ration can  only  act  by  its  officers,  and  inas- 
much, also,  as  the  prraidoit  of  the  bank  was 
specially  designated  in  the  trust  agreement 
as  ttie  one  to  make  the  sale,  Mulvane,  as 
such  president,  was  in  reality  the  trustee. 
If  this  were  a  determining  quesl^on  in  the 
ease,  we  miKht  agree  with  the  plaintiff  in 
error;  but  the  question  does  not  involve  the 
relation  between  the  bank  and  its  ofBcera, 
nor  the  duUes  devolving  noon  them  to  dis- 
charge trusts  resting  upon  the  bank,  but 
the  question  is.  Did  the  trust  assumed  by 
the  bank,  to  sell  the  shares  of  stocK  to  raise 
funds  to  pay  the  newspaper  company's  in- 
debtedness, preclude  Mulvane,  or  even  the 
bank,  as  the  trustee,  from  buying  prior  liens 
upon  the  company's  properfy  u>  protect  a 
anbsequent  Hen  held  by  him  or  ItT  It  must 
be  observed  that  the  trust  was  not  in  rela- 
tion to  the  newspaper  company's  mortgaged 
property,  but  it  was  in  relation  to  Hudson's 
shares  of  stock  in  the  company,  which  had 
been  pledged  for  the  payment  of  the  com- 
pany's indebtednesB.  The  trust  was  not  in 
relation  to  the  company's  property,  but  it 
was  in  relation  to  Hudson's  sto^.  It  is 
true  that  the  trust  was  to  sell  stock  to  pay 
indebtedness  upon  property,  but  that  does 
not  make  the  property  or  the  indebtedness 
unon  it  the  subject  of  the  trust.  The  sub- 
jeot  of  the  trust  was  not  corporation  prop- 
erty, but  was  shares  of  corporation  stock. 
Had  the  trustee  charged  with  the  sale  of 
the  stock  bought  it  for  himself,  the  doctrine 
inv  oked  by  the  plaintiff  in  error  might  have 
application;  but  the  trustee  did  not  buy  the 
stark,  the  subject  of  the  trust.  He  only 
bought  liens  upon  the  property  to  discharge 
which  the  proceeds  of  the  sale  of  the  stock 
were  to  have  been  applied  if  such  sale  could 
have  been  made.  We  do  not  believe  that 
equity,  rigid  as  it  ia  in  its  scrutiny  of  the 
<H>nduct  of  trustees,  condemns  such  a  trans- 
action, in  view  of  the  fact  that  the  trustee 
was  himself  the  owner  ia  good  faith  of  a 
subsequent  lien,  to  protect  which  it  became 
advisable  to  make  the  purdutse  of  prior 
liens.  The  Mulvane  lien  of  $6,000,  the  third 
in  order  of  priority,  antedated  the  making 
of  the  trust  agreement.  The  debt,  to  se- 
cure which  that  lien  was  given,  was  con- 
tracted before  Mulvane  <w  the  Bank  erf  To- 
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peka  became  a  trustee,  and  it  waa  in  exist- 
ence during  all  the  time  the  trust  agreement 
existed.  X  question  has  been  raised  by  the 
plaintiff  In  error  as  to  whether  that  indebt- 
edness was  in  reality  owned  h^  Mulvane,  or 
the  bank  of  which  he  was  president.  It  was 
contracted  to  Mulvane,  but,  as  before  stated, 
waa  afterwards  sold  to  the  bank,  and  by  the 
bank  sold  back  to  Mulvane,  as  he  claimed. 
Now,  for  the  purposes  of  the  case,  it  is  im- 
material whc^er  Mulvane  or  the  bank 
owned  it.  One  or  the  other  of  them  did. 
If  in  reality  the  bank  owned  it,  no  right 
has  been  lost  to  the  plaintiff  In  error  through 
an  assertion  of  ownership  bv  Mulvane,  lie 
president.  The  ownership  of  the  mortgage 
by  the  b.ink,  with  the  consequent  right  to 
protect  it  by  the  purchase  of  outstanding 
liens,  would  have  been  as  potent  against  the 
plaintiff  in  error  as  the  same  ownership  with 
the  same  right  in  Mulvane.  It  mi^t  have 
been  different  if  the  Mulyaae  mortgage  had 
been  acquired  by  assignment  from  some  per- 
son other  than  the  Topeka  Capital  Com- 
pany subsequent  to  the  making  of  the  trust 
agreement,  and  with  Icnowledge  of  the  ex- 
istence of  that  agreement.  It  might  then 
have  been  daim^  that  the  trustee  was 
scheming  to  speculate  In  the  trust  propo^, 
assuming  that  such  property  was  a  nem- 
paper  property,  and  not  shares  of  stock; 
but  the  trustee,  if  he  were  to  be  called  such, 
purchased  no  interest  in  the  trust  property 
if  it  were  to  be  called  such,  with  a  view  to 
speculation  in  that  property.  What  the 
truatee,  if  he  were  such,  bought  was  an  out- 
standing prior  lien  uptm  the  trust  property, 
if  it  were  such,  to  protect  a  subsequent  lien 
acquired  by  him  before  he  became  trustee, 
and  continuously  held  by  him  since  that 
time.  This,  we  feel  sure,  he  was  lawfully 
authorized  to  do.  We  might  agree  with  the 
plaintiff  in  error  that  Mulvane,  if  a  trustee 
as  to  the  newspaper  property  or  the  liens 
upon  it,  was  accountable  for  the  difference 
made  by  him  between  his  actual  investment 
in  the  trust  property  and  what  he  realized 
out  of  it  at  the  master's  sale.  It  is  this 
difference  which  the  plaintiff  in  error  asks. 
He  must  therefore  be  held  to  have  ratified 
Miilvane's  acquisition  of  the  I^^l  title  to 
the  so-called  trust  property.  He  does  not 
ask  that  the  transaction  he  set  aside  as  void, 
but  be  permits  it  to  stand,  and  asks  that 
Mulvane  be  compelled  to  pay  him  aneb  pw- 
tion  of  the  profits  realized  out  of  the  transac- 
tionaa  wilt  discharge  his  judgment.  If,  there- 
fore, Mulvane  made  no  profits,  the  plain- 
tiff in  error  cannot  lawfully  have  the  relief 
asked.  As  before  shown,  Mulvane  made  no 
profits,  except  the  contract  rate  of  interest 
on  his  actual  investment.  If  we  could  con- 
cur with  the  view  of  the  plaintiff  in  error 
as  to  Mulvane'a  liability,  we  could  not  hold 
him  to  the  payment  of  a  sum  of  money  aa 
profits  upon  an  unlawful  tranaaction  mere- 
ly because  the  master  reported  a  sale  f6r  a 
larger  sum  than  was  actually  realized.  It 
would  only  be  for  actual  profits  that  Mul- 
vane could  be  held,  if  for  anything.  That, 
as  before  shown,  was  nothing  but  simple  in- 
terest.  The  difference  between  hia  actual 
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investment  of  $35,500  and  $38,500,  the  sum 
actually  realized  by  Mm  at  the  sale,  did 
nothing' more  than  cover  the  interest  which 
accrued  between  the  two  periods  mentioned 
on  the  actual  investment  made.  This,  of 
course,  is  a  fom  of  profit,  but  It  Is  not  of 
that  exaggerated  amount  or  fraudulent 
chara<.-ter  as  to  be  taken  seriously  into  ac- 
count even  in  a  transaction  which  the  law 
otherwise  condemns. 

Other  claims  of  error  have  been  made,  but 
they  are  either  subsidiary  to  the  principal 
one  above  discussed,  and  therefore  need  not 
be  mentioned,  or  they  are  not  well  taken. 
In  the  presentation  of  the  case  many  au- 
tliorities  were  cited  on  both  sides,  none  of 
which,  however,  has  a  direct  bearing  upon 
the  precise  question.  All  of  them  were  sim- 
ply declarative  of  abstract  and  fundament- 
al rules,  the  soundness  cf  which  cannot  be 
disputed.  I'beir  applicability  to  the  case  in 
band  is  not,  however,  perceived.  The  con- 
troversy is  a  peculiar  one.  That  contro- 
versy relates  to  the  right  of  a  person  charged 
with  the  daij  of  selling  corporatitm  stock, 
in  order  to  raise  a  fund  to  pay  liens  belon^- 
iI^t  to  himself  and  others,  to  protect  his 
own  lien  by  buying  those  prior  to  it,  when 
his  own  lien  had  been  acquired  previous  to 
the  time  he  took  upon  himself  the  obligation 
to  sell  the  stock.  Upon  this  precise  ques- 
tion counsel  have  not  furnished  us  with  any 
direct  authorities,  and  the  multiplicity  of 
our  labors  has  prevented  research  for  our- 
selves. 

The  fudgment  of  the  court  Mow  is  af- 
firmed. 

All  the  Justices  concur. 


KANSAS  NATIONAL  BANK,  Ptff.  in  Err., 

V. 

C.  M.  BAY. 
<  Ku.  ) 

*Om«  wko  Blvna  •  promlasorr  note  In 
the  Mme  of  •aothrr,  Xty  bltnself  as  at- 

tomej  in  fact,  but  who,  to  the  knowledge  of 
the  payee  and  a  sabsequent  Indorsee,  taas  no 
authority  to  use  tbf  other'a  name,  and  who 
refasea  their  solicitation  to  ilga  bl«  own  name 
an4l  bind  himself  personallr.  Is  not  liable  upon 
the  note  as  his  contract,  notwitbstandlOK  the 
fact  that  It  is  ^Iven  in  a  transaction  of  hia 
own,  and  that  he  is  generally  using  the  name 
signed  to  the  note  as  a  tradename. 

(April  e,  1901.) 

ERROR  to  the  IMstrict  Court  for  Reno 
County  to  review  a  judgment  in  favor 

•Headnote  by  Dostkh,  Ch.  J. 


<A  defendant  in  an  action  brought  to  oifortie 
payment  of  a  promissory  note.  Affirmed, 

The  facts  are  stated  in  the  opioiim. 

Mcaars.  Honstom  ft  Brooks*  for  plain- 
tifif  in  error: 

A  person  cannot,  by  the  adt^ioo  of  a 
faJse  and  flctitious  name,  escape  liiUnlity  on 
contracts  which  he  has  entered  into.  The 
law  will  fix  the  liability  upon  the  person 
wh(Hn  the  name  really  represents. 

Blinn  v.  ^'/tessinntt,  4!)  Minn.  140,  51  \. 
W.  00«;  Vamd  v.  Williamsburgh  City  F. 
Ins.  Co.  83  N.  Y.  265,  38  Am.  Kep.  418; 
Fallon  V.  Kehoe,  38  Cal.  44,  09  Am.  Dec. 
347;  Jcuctt  v.  Whalen,  Jl  Wis.  124. 

Defendant  might  bind  himself  by  any  sis- 
nature  he  thought  proper  to  adt^t,  provid- 
ing it  appeared  that  he  used  it  as  a  substi- 
tute for  his  own  name. 

Rogers  \.  Coit,  6  Hill,  322;  Brotcn  v. 
Butchers'  4  D.  Bank,  6  Hill,  443.  41  Am. 
Dec.  75S;  iferoAonts'  Bank  v.  Spicer,  It 
Wend.  443;  Painter  v.  Btephena,  1  Denio, 
472. 

At  the  comnion  law  a  man  may  lawfully 
change  his  name.  He  is  bound  by  any  con- 
tract into  which  he  may  enter  by  his  adopt- 
ed or  rep\ited  name,  and  by  his  known  and 
reragni£cd  name  may  sue  and  be  ailed. 

Unook's  Petition,  2  Pittsb.  26;  Petrie  v. 
Woodtcorth,  3  Cai.  210;  Ltnfon  v.  First  Nat. 
Bank,  10  Fed.  897 ;  Bell  v.  Sun  Printing  A 
f'ub.  Co.  10  Jones  A  8.  670;  Chandler  v. 
Coe,  54  K.  H.  561 ;  Graham  v.  Eiszner,  28 
111.  App.  269;  Mellfdge  v.  Boston  Iron  Co. 
5  Cush.  158,  51  Am.  Dec.  59;  Bryant  v. 
Kastman,  7  Ciisb.  Ill;  Fuller  y.  Hooper,  3 
Gray,  334. 

Power  to  mortgage  does  not  include  power 
to  execute  a  promis.v»y  note  whereby  a  per- 
sonal liability  m?,y  be  imposed  upcm  the 
grantor  of  the  power. 

iiylius  V.  Copes,  23  Kan.  617. 

Mr.  H.  Wlilteaide,  for  defendant  in  er- 
ror: 

The  construction  of  this  power  of  attor- 
ney  is  governed  by  the  more  liberal  autltori- 
tice. 

Baiief/  V.  RawJey,  I  Swan,  29S;  Gould  v. 
BoKen,  26  Iowa,  78;  Marshall  v.  Shibley,  11 
Kan.  114;  Hatch  v.  Coddington,  05  U.  S. 
48,  24  L.  etl.  ;)39:  Roche  r.  P&utington^  90 
Wis.  112,  62  N.  W.  946. 

Bay  wns  authorized  to  buy  cattle,  and  he 
did  so  in  the  ordinary  and  usual  manner. 
His  construction  of  the  power  of  attorney' 
was  corrotxnrated  by  that  of  plaintiff  and  its 
agentA, 

Johnson  v.  East  Carolina  Land  d  B.  Co. 
116  If.  C.  926,  21  S.  E.  28. 

The  power  of  attorney  being  actually  exe- 
cuted and  deiivered  by  Bay's  father-in-law. 
recorded  and  published  to  plaintiff  and  its 
agents,  and  Bay  admittedly  acting  under 
it,  it  is  immaterial  whether  it  was  suffi- 


NoTR. — On  the  general  qneetion  of  the  ac- 
quisition and  uae  of  a  name  by  an  Individual, 
■ec  note  to  Lafllo  ft  R.  Powder  Co.  v.  Bteytter 
(Pa.)  14  L.  R.  A.  890. 

It  will  l>e  noticed  tli.it  the  court  In  the  alwve 
case  does  lot  question  the  sonndness  of  the 
aathorltlei  which  hold  that  one  who  withont 
frand  slirns  the  name  of  uiother  to  a  note  for 
54  L.  R.  A. 


his  own  purposes  will  be  held  liable,  bat  puts  the 
decision  in  this  case  on  tbe  groond  tbst  It  was 
cleiirly  nnderstnod  by  alt  parties  that  tbe  signer 
<MH  not  intend  to  be  bound.  Tbe  principles  In- 
volved In  ntses  of  ttiirt  kind,  no  far  as  tbey  are 
Illustrated  In  notes  signed  by  oncers  of  eorpora- 
Tlons,  arf  set  forth  in  a  note  to  Hattbewa  v. 
Dtibuqae  3fatti-eM  Co.  <Iowa)  19  L.  R.  A.  676. 
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cient  to  give  the  authority  in  queetion  or 

not. 

Abelea  v.  Coehrim,  22  Kan.  414,  31  Am. 
Bep.  IS4;  Wataon  v.  Richard,  25  Kan.  (HM. 

xhe  QOt«  and  the  power  <rf  attorney  hav- 
ing been  put  in  evidence  by  p)aintitf,  and 
it  having  been  proved  that  bay  executed  the 
note  uuuer  the  power  of  attorney,  the  ob- 
jections of  the  defendant  in  error  to  parol 
evidence  introduced  for  the  purpose  of  aiiecU 
ing  the  written  instrument  in  some  man- 
ner or  otiier  should  all  have  been  excluded 
on  the  well-settled  principle  that,  in  the  ab- 
sence of  fraud  or  mistake  duly  alleged,  parol 
evidence  cannot  be  introduced  to  vary  the 
terms  and  efl'ect  of  written  instruments,  and 
that,  where  a  written  instrument  is  not  at> 
tacked  on  the  ground  of  fraud  or  mistake, 
all  conversations  and  declarations  of  the 
parties  antecedent  to  the  execution  of  the 
instrument  are  incompeteDt. 

Hodgen  v.  temtult,  41  Kan.  387,  21  Pac 
287 ;  Willard  v.  Oittandcr,  46  Kan.  591,  26 
Pac.  1017;  Abvlea  v.  Ooehran,  22  Kan.  414, 
31  Am.  Hep.  11)4. 

Doator,  Cb.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  by  the  Kansas  Na- 
tional  Bank  agiiinst  C.  M-  Bay  upcm  a  prom- 
issory note.  Jud-jOnent  went  fOT  tiie  defend- 
ant. The  plaintiff  has  prosecuted  «"ror  to 
this  court.  The  note  sued  upra  read  as  fol- 
lows: 

$6,677.60.     \\'ichita,  Kansas,  Oct.  8,  '98. 

One  hundred  and  twenty  days  after  date 
1  promise  to  pay  to  the  order  of  W.  W. 
GraA-es  and  Company  Ave  thousand  five  hun- 
dred and  seventy-Hcven  and  -f^  dollars, 
for  value  received,  negotiable  and  payable, 
without  defalcation  or  discount,  at  the  Kan- 
sas National  Bank  of  Wichita,  Kansas,  with 
interest  at  the  rate  of  10%  per  annum  from 
Nov.  8,  1898.    Interest  payable  annually. 

No.  .   Due  Feb.  8,  18»8. 

H.  R.  Sloan, 
by  C.  M.  Bay,  Atty.  in  Fact. 

The  petition  averred  that  the  defendant, 
Bay,  under  the  name  ami  style  of  H.  B. 
Sloan,  executed  and  delivered  the  note,  and 
that  the  amount  of  it  was  due  from  the 
d>2fendant,  Bay,  doin^  business  as  H.  K. 
Sloan ;  wherefore  judgment  was  demanded 
against  said  Bay.  The  facts  were  that  Bay 
was  doing  his  own  business  under  the  name 
of  Sloan,  and  that  as  a  cover  for  his  trans- 
actions he  had  procured  a  power  of  attor- 
ney from  Sloan.  However,  that  instrument 
did  not  confer  upon  him  the  power  to  exe- 
cute promissory  noten.  He  bought  cattle 
from  W.  W.  Orai'es  ft  Co.,  and  to  evidence 
the  purchase  price  executed  to  them  two 

ftrumiunory  notes  in  form  similar  to  the  one 
□  suit.  To  secure  the«e  notes  he  executed 
in  Sloan's  name  a  first  and  a  second  chat- 
tel mortgage  on  the  cattle.  These  notes  and 
mortgages  were  negotiated  to  the  Kansas 
National  Bank.  At  the  time  they  were 
taken  by  the  bank,  Bay  explained  to  its 
president  that  he  was  doing  business  in  the 
name  of  Sloan  under  a  power  of  attorney. 
64  T..  R.  A. 


The  bank  accepted  the  notes  and  mongug&i, 
but  required  nay  to  furnish  it  witb  a  ci^py 
of  the  power  of  attorney.  The  cattle  stwui- 
ingly  were  taken  unaer  the  hrst  mortgage 
to  pay  one  of  the  notee.  'ihis  left  tlie  OLiier 
one  in  tiie  hands  of  the  bank.  It  was  held 
there  as  collateral  security  to  an  indebted- 
ness due  the  bank  from  Graves  &,  Co.  The 
bank  desired  its  renewal,  and  sent  Graves, 
as  its  agent,  to  procure  the  renewal.  As  a 
renewal,  Graves  secured  the  note  in  suit, 
and  indorsed  it  to  the  bank.  Ue  tried  to 
induce  Bay  to  assume  personal  reaponsibil- 
ity  upon  the  note  by  signing  his  own  name 
to  it.  Bay  refused  to  do  this.  There  is  no 
question  but  that  the  transaction  for  which' 
the  notes  were  given  was  Bay's  individual 
business;  but  he  fully  explained  to  the 
bank  president  and  to  Graves  &  Co.  that  tic 
was  not  doing  business  in  his  own  name; 
that  he  could  not  do  so  because  of  indebted- 
ness held  against  him.  There  is  no  claim 
of  deception  or  fraud  practised  by  Bay.  Hih 
admission  that  he  was  conducting  bis  own 
business  in  the  name  of  another,  and  his 
reasons  for  so  doing,  were  frank  and  open. 
While  he  seemed  to  be  of  the  <^inion  that 
Sloan's  power  of  attorney  to  him  authorised 
the  execution  wf  promissory  notes,  yet  it 
was  not  claimed  that  he  fraudulently  mis- 
stated his  authOTity  under  tiiat  instrument, 
and,  cA'en  if  he  had  done  so,  the  bank  came 
into  the  posscsiuon  of  a  ct^y  of  the  power 
of  attorney  befoi'e  the  note  in  suit  was  exe- 
cuted, and  therefore  knew  what  it  contained 
or  did  not  contain.  The  question,  therefore, 
is  whether  Bay  is  liaUe  upm  the  note  exe- 
cuted by  him  in  the  name  <rf  Sloan.  The 
-plaintiff  in  error  contends  that  he  is,  be- 
cause, as  it  says,  tlie  name  fA  Sloan  was  a 
tradename  adopted  by  Bay  for  the  transac- 
tion of  his  own  business,  and,  inasmuch  as 
the  giving  of  the  note  was  his  own  busioess, 
he  is  liable  on  it  as  though  exeouted  In  his 
own  name.  There  are  authorities  to  the 
effect  that  one  who,  for  his  own  purposes, 
adopts  the  name  of  another,  will  be  held 
liable  in  a  transaction  of  his  own  conducted 
thereunder.  We  have  no  occasion  to  ques- 
tion the  soundness  of  these  authorities.  We 
think,  however,  they  are  limited  to  cases 
where  it  appeared  that,  under  the  name  of 
another  as  a  tradename,  the  party  contract- 
ed to  bind  himself  and  not  the  other;  and 
in  some  of  them  the  party  using  the  name  of 
nnother  was  held  liable,  not  on  the  contract, 
but  upon  the  transaction  out  of  which  the 
contract  grew.  It  may  be  that  Bay  is  lia- 
ble in  an  action  charging  him  upon  the  orig- 
inal transaction,  bnt  he  is  not  liable  upon 
the  promissory  note.  He  is  not  liable  be- 
cause he  never  made  that  note  his  contract. 
He  never  agreed  to  he  bound  upon  it,  but. 
on  the  contrary,  refused  to  sign  it  as  his 
contract  or  bind  himself  by  it  as  an  in- 
strument of  writing.  No  eases  precisely  in 
puint  have  been  cited  to  us,  nor  in  consider- 
able research  ourselves  among  the  authori- 
tiM  have  we  been  able  to  find  one  entirely 
similar  in  its  facts.  We  think,  however,  that 
the  case  is  covered  by  tJie  general  principles 
of  the  law,  and  that  these  are  well  stated  and 
elucidated  in  Sartlett  v.  Tuckcx^  104  Mass. 
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336,  Q  Am.  Kep.  240,  the  opemag  pangraph 

of  the  (pinion  in  which  case  reads:  ^It  is 
well  settled  that  any  person  taking  a  nego- 
tiable proouBsoTj  note  contracts  with  those 
only  whose  names  are  signed  to  it  as  par- 
ties, and  cannot,  therefore,  maintain  an  ac- 
ti(m  upon  the  note  against  ai^  other  person. 
.  .  .  That  rule,  <S  course,  does  not  pre- 
clude eharnng  a  party  who,  instead  of  the 
name  by  whi^  he  is  usually  known,  signs, 
with  intent  to  hind  himself  ther^y,  bis 
initials,  or  a  mark,  or  any  name  under  which 
he  is  proved  to  have  held  himself  out  to  the 
world  and  carried  on  business. 

Tha  judgment  of  the  eowrt  fiefow  w  af- 
firmed. 

AU  flu  Justices  ooncur. 


William  DEBRENQ  ft  COMPANY,  Pl/f .  in 
Err., 

V. 

J.  C.  CUNNINGHAM  et  al 
(  Kan  ) 

*1.  An  sCFCement  tlin<,  for  a  pecun- 
iary conaideratton,  a  p«r«ou  will 
withdraw  oppoBltton  to  tbe  granting  of 
a  pnrdon,  and  will,  by  Kitlcltatton  and  the 
exprclse  of  personal  Influence,  endeavor  to 
Induce  the  pardoning  autborltr  to  grant  a 
ptrdun  to  one  who  has  been  convicted  ol  8' 
crime,  contravene!  pnblic  pollcj  and  Is  void. 

2.  A  party  Im  not  concluded  br  the 
■IntementM  of  any  wltneHB,  bat  has  the 
rl8bt  to  Introduce  other  competent  testimony 
to  show  the  real  facts,  although  such  tes- 
timony may  Incidentally  contradict  or  tend 
to  Impeach  the  teatinumy  of  a  previous  wit- 
ness 

(June  8,  1901.) 

EBUOR  to  the  District  Court  for  Mont- 
gomery County  to  review  a  judgment 
in  favor  of  defendants  in  an  action  hrought 
to  enforce  payment  of  a  promissory  note^ 
Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Albert  L.  Wilson  for  plaintiff  in 
error. 

iff.  A.  B.  Clark  for  defendants  in  error. 

Joluurtoa,  J.,  delivered  the  (pinion  of  the 

Murt: 

This  was  an  action  to  recover  upon  a 
promissory  note  for  $100,  bearing  interest 
at  the  rate  of  10  per  cent  per  annum  from 
date,  given  by  J.  C.  and  Mar^  E.  Cunning- 
ham n>  Maud  L.  Sherrill.  It  ia  one  of  a 
series  of  notes  given  in  pursnance  of  an 
agreement,  of  which  the  following  is  a  copy : 

This  agreement,  made  and  entered  into  fay 
'Headnotei  by  Jorxstok,  J. 


and  brtween  J.  C.  Cunningham  and  E.  Sher- 
rill and  Maud  L.  Sherrill,  witneaaeth:  That 
the  said  E.  Sherrill  is  to  dismiss,  at  his  cost, 
the  suit  now  pending  in  the  state  of  Illinois 
entitled  "E.  Sherrill  against  George  0.  Cun- 
ningham," and  brought  for  the  recovery  of 
damages,  and  the  said  Maud  L.  Sherrill  is 
also  to  dismiss  at  her  costs  the  suit  now 
pending  in  Illinois  entitled  "Maud  L.  Sher- 
rill against  Oeorge  O.  Cunningham;"  and 
the  said  J.  C  Cunningham  is  to  make,  exe- 
cute, and  deliver  unto  said  Maud  L.  Sherrill 
his  three  promissory  notes,  each  for  the  sum 
of  $100,  and  interest  from  the  date  of  this 
agreement  at  the  rate  of  10  per  cent  per  an- 
num ;  one  note  to  mature  on  the  Ist  day  of 
October,  1892,  one  on  the  lat  day  of  October, 
1893,  and  the  other  one  on  the  Ist  day  of 
October,  1894;  said  notes  to  be  secured  sat- 
isfactorily to  said  E.  Sherrill,  and  to  be 
placed  in  the  bands  oi  O.  F.  Carson,  to  be 
held  by  him  until  the  conditions  of  this 
agreement  on  the  part  of  said  Maud  L. 
Sherrill  as  aforesaid  are  performed.  The 
parties  hereto  are  to  be  friends  hereafter, 
and  to  quit  talking  ahout  each  otJier,  and 
all  unite  in  an  effort  to  secure  a  pardim  for 
said  George  C.  Cunningham,  now  confined  in 
the  penitentiary.  All  remonstrances  and 
letters  against  the  said  pArdon  are  to  he 
withdrawn,  and  the  said  E.  Sherrill  agrees 
to  visit  the  judge  who  sentenced  and  the 

i'ury  who  convicted  said  George  C.  Cunning- 
am,  and  try  to  have  them  sign  a  petition 
for  said  pardon.  In  witness  whereof,  the 
parties  have  hereunto  set  thrir  hands  this 
4th  day  of  June,  18B2. 

J.  C.  Cunningham. 
E.  Sherrill. 
Maud  L.  Sherrill 

The  note  in  controversy  was  delivered  to 
Maud  L.  Sherrill,  who  transferred  it  to  Wil- 
liam Peering  A  Co.  before  maturity ;  but  it 
is  contended  that  the  contract  in  pursuance 
of  which  the  note  was  given  contravenes  pub- 
lic policy,  and  that  it  and  the  accompanying 
notes  are  therefore  void ;  that  Deering  ft  Co. 
had  notice  of  the  illegality  in  the  considera- 
tion of  the  note  before  purchasing  the  same, 
and  therefore  took  it  subject  to  t£at  defense. 
Two  principal  questions  were  presented  for 
determination:  First,  was  there  illegality 
in  the  consideration  of  the  notesT  and,  sec- 
ond, was  Deering  ft  Co.,  who  acquired  the 
note  before  maturity,  an  innocmt  pur- 
chaser? and  both  questions  were  decided  in 
favor  of  the  defendants  in  error. 

George  C.  Cunningham,  who  bad  been  con- 
victed of  a  crime,  and  was  then  in  the  peni- 
tentiary, was  a  son  of  J.  C.  Cunningham; 
and  it  appears  that  the  Sherrills — especially 
Maud  L.  Sherrill — had  been  active  in  the 
prosecution  and  in  seenring  the  oonvicticm. 
An  effort  had  been  made  to  obtain  a  pardon 


NoTK. — Ab  to  validity  of  contract  to  procure 
legislation,  see  note  to  Houiton  v.  Dunn  (Minn.) 
30  L.  R-  A.  737 :  also  Uoulton  v.  Nlcbol  (Wis.) 
33  h.  R.  A.  1G6:  Crichfield  v.  Bermudez  As- 
phalt Paving  Co.  (111.)  42  L.  R.  A.  347;  and 
Richardson  v.  Beotta  Bluff  County  (Neb.)  48  L. 
It.  A.  2U4. 
U  R.  A. 


Aa  to  contracts  to  compound  crime,  see,  In 
this  series.  Loud  v.  Hamilton  (Tenn.)  45  L.  R. 
A.  400:  Rock  v.  Mathews  (W.  Va.)  14  L.  R.  A. 
508;  Shattuck  t.  Watson  (Ark.)  7  L.  R.  A. 
651;  Weber  v.  Sbay  (Ohio)  S7  L.  R.  A.  230 ; 
and  SprlngAeld  F.  A  U.  Ins.  Co.  T.  Ball  (Ohio) 
25  L.  R.  A.  87. 
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for  George  Cunningham,  and  it  appears  that 
the  Sherrilla  had  remonstrated  and  protested 
againBt  the  granting  of  the  Bame.  In  eoa- 
Bideration  ot  the  notes  c^ven,  the  Sherrills 
agreed  to  withdraw  all  remonstrance  and 
letters  protesting  against  the  pardon.  Be- 
sides,  they  were  to  unite  with  the  Cunning- 
hams in  an  endeavor  to  obtain  the  pardon, 
and  were  required  to  visit  the  judge  and  the 
jurors  before  whom  the  conviction  was  had, 
and  endeavor  to  get  them  to  sign  a  petition 
to  the  governor  for  a  pardon.  The  court  be- 
low correctly  advised  the  jury  that  the 
agreement  was  contrary  to  public  policy,  and 
that,  as  between  the  originEU  parties  or  those 
wlio  had  notice  of  the  illegality,  the  note 
was  without  consideration.  There  is  neces- 
sarily nothing  immoral  or  wrong  in  an  ap- 
plication for  a  pardon.  A  person  may  have 
been  wrongfully  convicted.  Subsequent  de- 
velopments may  show  that  another  tiian  he 
committed  the  offense,  or  that  there  were 
mitigating  circumstances,  not  known  when 
sentence  was  pronounced,  which  require  a 
mitigation  of  the  penalty,  or  it  may  he  that 
the  conduct  of  the  prisoner  or  his  condition 
warrants  the  interposition  of  the  pardoning 
power  and  the  lightening  of  the  punishment 
imposed,  A  person  may  therefore  be  legally 
emplc^ed  to  prepare  a  petition,  collect  evi-' 
d?nce  showing  the  right  to  a  pardon,  and 
submit  the  same,  together  with  proper  argu- 1 
ments,  either  oral  or  in  writing,  to  the  gov- ' 
ern<H-  or  other  authority  granting  pardons,  j 
So  it  has  been  frequently  held  that  con-' 
tracts  for  the  performance  of  legitimate  pro- 1 
fessional  services,  such  as  have  been  men- ' 
tioned,  and  which  are  openly  presented,  and. 
appeal  direct^  to  the  judgment  and  reason! 
of  the  authorities  to  whom  th^  are  pre-' 
sented,  are  valid.  But  there  is  a  mowed 
distinction  between  services  like  these  and 
those  contracted  for  in  the  present  case. 
The  consideration  of  the  notes  in  this  in-i 
stance  was  personal  influence  and  lobby  | 
sen  ices,  not  by  anyone  skilled  in  such  work, 
but  because  they  bad  been  instrumental  in 
securing  the  conviction,  and  of  th^r  oppo- 
sition vo  the  panting  of  the  pardm  wnu^ 
had  been  applied  for.  The  purchase  of  per- 
sonal influence  to  obtain  a  pardon  or  to  con- 
trol the  operations  of  any  department  of  the 
government  is  immoral  and  pernicious  in 
tendency,  and  cannot  receive  the  sanction  of 
courts.  Aside  from  the  fact  that  the  Sher- 
rills agreed  to  use  their  personal  influence, 
and  had  hired  out  thur  services  to  luAuence 
the  action  of  the  governor,  there  was  a  pur- 
chase of  the  withdrawal  of  their  opposition, 
: — a  sinister  act,  for  which  no  excuse  can  be 
given,  and  which  is  clearly  inconsistent  with 
piibHc  policy  and  sound  morality.  Testi- 
mony tending  to  show  that  most  of  the  con- 
siderations named  in  the  agreement  were 
free  from  taint^  or  that  no  bad  motives  were 
pntertained,  is  not  admissible,  and  no  error 
was  committed  by  the  court  in  excluding 
the  same.  Hie  rule  in  such  cases  was  stated 
in  MoBrainey  v.  Chandler,  22  Kan.  602,  31 
Am.  Rep.  213,  where  it  was  said  that  "the 
contract  of  an  attorney  for  services  as  such, 
wheUier  the  services  are  to  be  rendered  be- 
M  L.  B.  A. 


fore  a  court,  a  department  of  the  govern- 
ment, or  a  l^islative  body,  is  valid,  and 
upon  performance  of  the  services  a  recovery 
can  be  had.  The  c(mtract  of  a  lobbyist,  in 
the  sense  in  which  that  term  is  now  used, 
for  his  eei'vrces  as  such,  is  against  public 
policy  and  void.  Where  there  is  a  single 
contract,  and  the  services  contracted  for  and 
rendered  are  partially  those  of  an  attorney 
and  partially  those  of  a  lobbyist,  and 
blraded  together  as  part  and  parcel  of  a 
single  em^oyment,  the  entire  contract  is 
vitiated.  'That  which  is  had  destroys  that 
which  is  good,  and  they  perish  together.'" 
The  claim  that  no  improper  influence  or 
means  were  contemplated  by  the  parties 
does  not  weigh  much  where,  as  in  this  case, 
the  things  expressly  provided  for  in  the 
agreement  are  so  cieurly  under  the  ban  o{ 
the  law.  In  Providence  Tool  Co.  v.  2VorrM, 
2  Wall.  M,  17  L.  ed.  870,  it  was  held  that 
the  invalidity  of  agreements  like  this  one 
did  not  depend  upon  the  question  whether 
improper  influences  were  intended  or  used, 
but,  rather,  upon  the  corrupting  tendency  of 
such  agreements ;  and  Justice  Field  re- 
marked: "It  is  suf&cient  to  observe  gen- 
erally that  all  agreements  for  pecuniary  con- 
siderations to  control  the  business  opera- 
tions ot  the  government,  or  the  regular  ad- 
ministration of  justice,  or  the  appointments 
to  public  offices,  or  the  ordinary  course  of 
le^slation,  are  void,  as  against  public  polity, 
without  reference  to  the.  question  wnether 
improper  means  are  contemplated  or  used  in 
their  exeeuticm.  TTie  law  looks  to  the  gen- 
eral tendency  of  such  agreements,  and  it 
closes  the  door  to  temptation  by  refusing 
thrau  recognition  in  any  of  the  courts  of  the 
country."  In  Wildey  t.  Collier,  7  Md.  273, 
01  Am.  Dec.  346,  an  agreement  to  procure 
favorable  action  of  the  governor,  for  a  pe- 
cuniary consideration,  was  held  to  be  void 
A3  against  public  policy,  and  the  court  said 
that  "the  reasons  are  obvious.  They  are  de- 
signed to  protect  the  exercise  of  this  power 
from  abuse  through  the  intervention  of  de- 
signing persons,  and,  although  in  the  partic- 
ular iTtstance  no  improper  influences  may 
have  been  resorted  to,  the  public  interest  in 
such  questions  requires  thkt  the  principle 
should  be  enforced  in  all  cases."  In  Clip- 
pinger  v.  Hepbaugh,  5  Watts  ft  S.  315,  40 
Am.  Dec.  519,  it  was  ruled  that  "it  matters 
not  that  nothing  improper  was  done,  or  was 
expected  to  be  done,  by  the  plaintiff.  It  is 
enough  that  such  is  the  tendency  of  the  con- 
tract; that  it  is  contrary  to  sound  morality 
and  public  policy,  leading,  necessarily,  in 
the  hands  of  designing  and  corrupt  men,  to 
improper  tampering  with  members,  and  the 
use  of  an  eJtil.-sneous,.  secret  influence  over 
an  important  branch  of  the  ^vemment.  It 
may  not  corrupt  alt,  but  if  it  corrupts  or 
tends  to  corrupt  some,  or  if  it  deceives  or 
tends  to  decdve  or  mislead  some^  that  is 
sufllcient  to  stamp  its  character  with  the 
seal  of  reprobation  before  a  judicial  tribu- 
nal." See  also  Oacanyan  t.  Winchester  Re- 
peating Arma  Oo.  103  U.  8.  261,  26  L.  ed. 
539;  Mills  V.  Mills,  40  N.  Y.  543,  100  Am. 
Dec.  536;  ifose  v.  Trwue,  21  Ba/b.  361;  Jfit- 
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bank  T.  Jonet,  127  N.  Y.  370,  28  N.  E.  31 ; 
Powera  v.  Skinner,  34  Vt.  274,  80  Am.  Dec. 
877;  Trist  v.  CMld,  88  U.  S.  441,  *u6  nom. 
Burke  v.  Child,  22  L.  ed.  023 ;  Buck  v.  First 
Nat.  Bank,  27  Mich.  293,  15  Am.  Rep.  189; 
Thompton  v.  Wharton,  7  Bush,  5(i3,  3  Am. 
Rep.  306;  8  Am.  A  Eng.  Enc.  Law,  p.  900. 
In  agreements  providing  for  the  use  of  per- 
aonal  influence  to  control  official  action,  par- 
tiea  have  sometimes  stipulated  that  no  im- 
proper means  were  intended,  and  that  only 
reasonable  and  legitimate  methods  were  to 
be  used,  but  even  these  atipulationa  were  not 
sufficient  to  save  the  agreements  from  the 
ban  of  the  law  or  the  condemnation  of  the 
courts.  Marshall  v.  Battimore  d  O.  R.  Co. 
16  How.  314,  14  L.  ed.  063;  Elkhardt  County 
Lodge  v.  Crary,  98  Ind.  238,  49  Am.  Rep. 
746;  Btceeney  v.  UcLeod,  15  Or,  330,  15  Pac. 
275;  Chippewa  Valley  <£  S.  R.  Co.  v.  Chicago, 
Bt.  P.  M.  d  0.  R.  Co.,  75  Wis.  224,  6  L.*R. 
A.  601,  44  K.  W.  17.  Within  the  reasoning 
of  tile  authorities  cited,  the  agreement  in 
question  clearly  involves  the  fatal  elements, 
and  a  judicial  interpretation  of  its  terms 
warranted  the  court  in  telling  the  jury,  as 
a  matter  of  law,  that  it  was  illegal  and  void- 
The  fact  that  it  is  void  on  its  face  renders 
unimportant  some  of  the  questions  raised  on 
the  admission  of  testimoi^  and  on  the  in- 
structions of  the  court. 

The  only  question  remaining  Is  whether 
the  transferee  of  the  note  had  knowledge  of 
its  infirmly,  or  such  notice  as  to  fairly  put 
him  upon  inquiiy.  On  this  question  there 
is  conaiderable  contrariety  in  the  evidence, 
but  of  the  sufficiency  of  the  testimony  to  put 
him  upon  notice  there  can  be  no  doubt.  It 
tends  to  show  that  the  agent  of  the  plaintiff 
in  the  purchase  of  the  note  was  expressly 
warned,  several  days  befOTe  the  purchase 
was  made,  that  the  note  was  not  good,  and 
that  the  makers  did  not  intend  to  pay  it. 
It  is  contended  that  error  was  committed  in 
the  admission  of  testimony  with  reference 
to  the  good  faith  of  the  transfer.  The  agent 
of  the  plaintiff  who  purchased  the  note  was 
called  as  a  witness  by  the  defendant,  and, 
among  other  things,  testified  that  he  had  no 
notice  of  the  defense  of  illegality  or  of  the 
inflrmity  in  the  note.  By  other  witnesses 
was  shown  the  time  and  manner  in  which 
the  plaintiff  acquired  knowledge  or  notice 
of  the  defense,  and  the  testimony  was  a  con- 
tradiction of  the  statement  made  by  the 
agent  of  the  plaintiff.  It  is  contended  that, 
by  producing  the  agent  of  the  plaintiff  as 
their  witness,  they  vouched  for  his  truthful- 
ness and  were  bound  by  his  testimony,  and 
that  it  was  error  to  allow  him  to  be  im- 
peached. As  a  general  rule,  it  is  not  per- 
mitted to  produce  a  witness,  and  then  attack 
his  veradty  if  be  fails  to  testify  as  was  de- 
sired. Where  a  party  has  been  entrapped 
or  deceived  by  a  hostile  witness,  he  may,  in 
the  discretion  of  the  court,  be  permitted  to 
show  that  he  was  surprised  or  deceived,  and 
counteract  the  injurious  effect  of  the  testi- 
mony by  showing  that  the  witness  had  pre- 
viously made  contrary  declarations,  and 
what  such  declarations  were.  Johnson  v. 
Leggett,  28  Kan.  591;  Greenl.  Ev.  {  442. 
54  L.  R.  A. 


There  was  no  attempt,  however,  in  this  case 
to  impeach  the  witness;  and  the  fact  that 
he  was  called  and  examined  by  the  defend- 
ant did  not  preclude  the  defendant  from 
showing  the  actual  facts  in  the  case,  al- 
though they  may  have  incidentally  conlrn- 
dicted  the  statements  of  the  witness.  A« 
was  said  in  Wallach  v.  Wylie,  28  Kan.  138; 
"A  party  never  was  concluded  by  the  state- 
ments of  any  one  of  his  witnesses.  He  al- 
ways had  the  right  to  introduce  other  com- 
petent testimony  to  prove  his  case,  although 
such  testimony  might  contradict  the  state- 
ments of  a  previous  witness,  and  might  in- 
cidentally tend  to  impeach  the  tesUmony  of 
such  previous  witness."  State  t.  Keefe,  54 
Kan.  197,  38  Pac.  302;  29  Am.  ft  Eng.  Enc. 
Law,  p.  812. 

We  find  no  reversible  error  in  the  case, 
and  therefore  the  judgment  of  the  District 
Court  will  he  affirmed. 

All  the  Justices  concur. 


William  KINCAID,  Plff.  m  £rr., 

V. 

NATIONAL  WALL  PAPER  COMPANY. 

(  Kan  ) 

*Tli«  membcrii  of  mn  tnnolvvnt  partn^F- 
•hlp,  if  In  good  faflh.  and  all  tbf  partners 
conaeat,  may  appropriate  tbelr  own  Interest 
In  the  partnership  property  to  tbe  payment  of 
tbeEr  individual  debts  in  preference  to  tbose 
of  the  partneisblp. 

(June  8,  1901.) 

ERROR  to  the  District  Court  for  Sedg- 
wick County  to  review  a  judgment  in 
favor  of  ])laintiff  in  a  proceeding  to  reach 

firoperty  in  possession  of  defendant  as  be- 
onging  to  a  partnership  which  was  debtor 
to  the  pLilntiff.  Reversed. 

The  facts  are  stated  in  the  opinion. 
Measrn.  Kos  Harris  and  O.  O.  Bek- 
stein,  for  plaintiff  in  error: 

All  partners  consenting,  partnership  as- 
sets may  be  used  to  pay  individual  debts. 
And  the  actual  insolvency  of  the  firm,  no  ac- 
tual fraud  intervening,  does  not  change  the 
rule. 

Wondmansie  v.  Holeomb,  34  Kan.  38.  7 
Pac.  003;  Berkley  v.  Tootle,  46  Kan,  336.  2fi 
"Pnc.  730;  Mnnnni  v.  Bailey,  51  Kan,  447. 
32  Pac.  1085;  roo(te  v.  Rice,  53  Kan,  681,  .^6 

*H«adnote  by  Doster,  Ch.  J. 

N6Th:.--Kor  some  aulhnrltles  In  thti)~serlP8 
upon  tlie  equitable  rule  as  to  tbe  payment  of 
the  Individual  and  social  debts  of  partners,  see 
Purple  V.  Farrtngton  (Ind.)  4  L,  R,  A.  G3."i : 
notfs  to  Darby  v.  (illllgan  iW.  Va.)  6  L.  R.  A. 
740;  Valentine  v.  Wysor  (Ind,)  7  L.  R.  A.  791  : 
I'atton  V.  T^ertwlcb  (Va.)  6  L.  R.  A.  C70:  Hund- 
ley T.  Karris  f.Mo.)  12  L.  R.  A.  254;  Standlnb 
V.  Raticock  (N.  J.  Eq.)  30  L.  R.  A.  604  ;  and 
Jackw>n  Bank  v,  Durfey  (Uiss.)  81  L.  B.  A. 
470. 

For  power  of  Arm  to  aasnme  individual  debts 

of  partner,  see  note  to  Re  Kdwards  &  Wlggln- 
ton  (Mo.)  20  h.  II.  A.  681  :  Vietor  v.  Glover 
(Wasb.)  40  L.  R.  A.  297;  and  Noyes  v.  Ross 
(Mont.)  47  L.  E.  A.  400.         ^ nin,n\i> 
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I'ac.  990;  King  v.  Button,  42  Kan.  604,  22 
Puc.  095;  Idyers  v.  Tyson,  2  Kan.  App.  468, 
43  Pac.  91;  Higler  v.  Knoa>  County  Bank,  8 
Ottio  St.  Gil;  Bchtnidlapp  v.  Currie,  65  Miss. 
51>7,  30  Am.  Rep.  530;  Case  v.  Beauregard, 
90  a  a  110,  25  L.  ed.  370;  National  Bank 
of  the  Metropolis  v.  Sprague,  20  N.  J.  Eq. 
13;  Wilcox  V.  Kellogg,  11  Ohio,  394;  Owin 
V.  Seiby,  5  Ohio  St.  96;  Rice  v.  Barnard,  20 
Vt.  479,  50  Am.  Dec.  54;  Haben  v.  Harskaw, 
49  Wis.  379,  5  N.  W.  872;  White  v.  Parish, 
20  Tex.  688,  73  Am.  Dec.  204;  Bchaeffer  v. 
F'ithian,  17  Ind.  463;  M'Donald  v.  Beach. 
H  Blackf.  55;  Ex  parte  Rnffin,  6  Ves,  Jr. 
110;  Whitton  T.  Bmith,  Freem.  Ch. 
(Miss.)  231;  Freeman  v.  fitewort,  41 
Miss.  138;  Potts  v.  Blachwell,  37  N. 
C.  (4  Jones  Eq.)  58;  Purple  t.  Farrington, 
119  Ind.  104.  4  L.  R.  A.  535,  21  N.  E.  543; 
Fitspatrick  v.  Flannagan,  108  U.  S.  648,  27 
L.  pd.  211,  1  Sup.  Ct.  Rep.  369;  Huiakamp 
V.  .Voiine  Wagon  Co.  121  V.  S.  310,  30  L. 
ed.  971,  7  Sup.  Ct.  Rep.  899;  George  v. 
Wamsleyf  64  Iowa,  175,  20  N.  W.  1 ;  Tilling- 
hattt  y.  VhampUn,  4  R.  I.  173,  67  Am.  Dec 
510;  Wilson  v.  Soper,  13  B.  Mon.  411,  SO 
.\m.  Dec.  573;  Reyhum  v.  Mitchell,  106  Mo. 
365,  16  S.  W.  5it2;  Sexton  v.  Anderson,  95 
Mo.  381,  8  S.  W.  504;  Pepper  v.  Peck,  17 
R.  1.  55,  20  Atl.  16;  Coakley  v.  Weil,  47 
Md.  277;  Hanover  Nat.  Bank  v.  Klein,  64 
Mif»8.  141,  60  Am.  Rep.  47,  8  So.  208;  Biok- 
num  V.  Abemathy,  14  Colo.  174,  23  Pac. 
447;  Carver  Om  «£  J/a<A.  Co.  v.  Bannon,  8S 
Tenn.  712,  4  S.  W.  831;  Thayer  v.  Hum- 
phrey, 91  Wis.  278,  30  L.  R.  A.  549,  64  N. 
W.  1007;  Harris  v.  Meyer,  84  Wis.  147.  53 
N.  W.  1127;  Poole  v.  Seney,  66  Iowa,  500, 
24  W.  27;  Bump,  Fraud.  Conv.  4th  ed. 
i  233;  Plliaon  v.  Lucas,  87  Gil.  223,  13  S. 
R.  445;  Bates,  Partn.  S9  565,  560;  Marks 
V.  /i»H,15  Oratt.  400;  Allen  v.  Center  Val- 
ley Co.  21  Conn.  130.  54  Am.  Dec.  33.?; 
Rice  V.  Barnard.  20  Vt.  479.  50  Am.  Dec. 
54;  Wilson  v.  Robertson,  21  N.  Y.  591; 
Menagh  v.  Whiticell,  52  N.  Y.  146.  11  .\m. 
Rep.  683;  Clpments  v.  Jessup,  36  N.  J.  Kq. 
372;  Arnold  v.  Hagcrman,  45  N.  J.  Eq.  186, 
17  Atl,  M;  Ph^-Zps  v.  McNeely.  66  Mo.  554, 
37  Am.  Rep.  .^78;  Davies  v.  Atkinson,  124 
111.  474.  16  N.  E.  899;*  Story.  Eq.  Jur.  { 
12.13;  Smith  v.  Smith  Bros.  87  Iowa,  93, 
54  N.  W.  73 ;  Murray  v.  Murray,  5  Johns. 
Ch.  60:  Murrill  v.  Neill,  8  TTow.  414,  12  L. 
<<l,  1135;  ScMfliier  v.  j)eZ(i8/imi/(,  7  Iowa, 
39,  71  Am.  Dec.  428;  Hawk  Eye  Woolen 
Mills  V.  Conklin,  20  Iowa.  422;  Maqvoketa 
r.  Willey,  85  Towa.  323;  George  v.  Wains- 
ley,  04  Iowa,  176,  20  N.  W.  1 ;  Ijadd  v.  Gris- 
wold,  0  111.  25,  46  Am.  Dec.  443;  Case  v. 
Beaureijard,  99  U.  S.  119,  25  L.  ed.  370; 
Vietor  V.  aiof'er,  17  Wash.  37,  40  L.  R.  A. 
29T.  48  Pac.  788. 

The  HO'Called  lien  of  partnership  credit- 
ors is  destroyed  hy  the  waiver  of  the  part- 
ner «it  consent  of  the  partner  to  the  transfer. 

Cose  T.  Beauregard,  99  U.  S.  119,  25  h. 
ed.  370;  Arnold  v.  Hagerman,  46  N.  J.  Eq. 
188.  17  Atl.  93;  Hollovag  v.  Turner,  61 
Md.  217:  Oowihman  v.  Maupin,  78  Ky.  33; 
Kly  V.  Hair,  10  B.  Mon.  237;  Fan^voell  r. 
Huston,  151  HI.  230,  37  IS.  E.  804;  Hap- 
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good  V.  Cornv^ell,  48  HI.  64,  96  Am.  Dec 
516;  Kiviball  v.  Thompson,  13  Met.  283. 

if  a  partner  uses  lirm  assets  for  his  pri* 
vate  debt  the  real  question  is  whether  or  not 
the  other  partner  consented  to  such  disposi- 
tion. If  there  was  sudi  consent  the  trans- 
action is  valid. 

Rogers  v.  Batchelor,  12  Pet.  221,  9  L.  ed. 
106-3;  Cannon  v.  Lindsey,  85  Ala.  198,  3  So. 
676;  Liberty  Bav.  Bank  v.  Campbell,  75  Vm. 
534;  Valducll  v.  Hcott,  54  N.  H.  414;  Ack- 
Icy  V.  HtaMin,  66  Mo,  558;  Janney  v. 
Springer,  7»  Iowa,  617,  43  N.  W.  401;  2 
l{erman.  Estoppel  &.  Res  Judicata,  S  1098; 
Vase  V.  Betiuregard,  00  U.  8.  119,  2S  L.  ed. 
370:  Kimball  v.  Thompson,  13  Met.  283; 
Flack  V.  Ckarron,  29  Md.  311;  Fitepatrick 
V.  Flannagan,  106  U.  S.  654,  27  L.  ed.  218, 
1  Sup.  Ct.  Rep.  369j  Huiskamp  T.  Jfoltnc 
Wagon  Co.  121  U.  S.  310,  30  L.  ed.  071,  7 
Sup.  Ct.  Rep.  899. 

It  was  only  necessary  that  the  disposition 
should  have  been  IxHia  fide,  and  not  made 
with  intent  to  hinder  and  delay. 

Hove  V.  Laiorenoe,  9  Cash.  653,  57  Am. 
Dec;  68;  Locke  v.  Lewis,  124  Mass.  1,  26 
Am.  Rep.  631;  Purple  v.  Farrington,  119 
Ind.  164.  4  L.  R.  A.  535,  21  N.  E.  543;  Na- 
tional Bank-  of  the  Metropolis  v.  Bpraguc, 
20  N.  J.  Eq.  13;  Kirby  v.  Bt^hoonmaker,  3 
Barb.  Ch.  46,  49  Am.  Dec  160;  Kennedy 
V.  National  Union  Bank,  23  Hun.  496; 
Jones.  Chat.  Mortg.  S  44;  As  Kahley,  2 
Biss.  383,  Fed.  Cas.  No.  7,693;  Warren  v. 
Farmer,  100  Ind.  593;  Trentman  v.  Buxtrt- 
zell,  85  Ind.  443;  Goudy  v.  Werbe,  117  Ind. 
165,  3  L.  R.  A.  114,  19  N.  E.  764;  Louden  v. 
Ball,  93  Ind.  232;  McFadden  v.  Fritz,  90 
Ind.  500;  McFadden  v.  Hopkins,  81  Ind. 
4.59 ;  Morris  v.  Stem,  80  Ind.  227 ;  Bchaeffer 
V.  Fithian,  17  Ind.  463;  Kiatner  v.  Bind- 
linger,  33  Ind.  117. 

A  partnership  may  prefer  a  creditor,  or 
class  of  creditors,  just  as  an  individual  may 
prefer  creditors  either  by  sale  or  mortgage. 

29  Cent.  L.  J.  83;  Clarke  v.  White,  12 
Pet.  178,  9  L.  ed.  104fi;  Tompkins  v.  Wheel- 
er, 16  Pet.  100,  10  L.  ed.  903;  Vietor  v. 
Glover,  17  Wash.  37,  40  L.  R.  A.  297,  48  Pae. 
788;  Jonra,  Chatt.  Mortg.  S  44;  Nationai 
Bank  of  the  Metropolis  v.  Bpragiie,  20  N.  J. 
Eq.  13;  Huiskamp  v.  MoHne  Wagon  Go.  121 
U.  8.  310,  30  L.  ed.  971,  7  Sup.  Ct.  Rep. 
899;  Coffin  v.  Day,  34  Fed.  687;  Beaton  v. 
Anderson,  95  Mo.  373.  8  S.  W.  564:  Re  Ed- 
u:ards  &  Wiqqinton,  122  Mo.  426.  29  L.  R. 
A.  681,  25  S.  W.  904;  Wiagins  v.  BIac/e«Aear 
(Tex.  Civ.  App.)  24  S.  W.  918;  Wiiutlov>  v. 
Wallace,  110  Ind.  317.  ni&  fiom.  Flei<^\ier  t. 
Bharpe,  1  L.  R.  A.  179,  17  N.  E.  923;  Car- 
ver Gin  (E  Maeh,  Co.  v.  Bannon,  85  Tenn. 
,712,  4  S.  W.  831;  Anderson  v.  Norton,  15 
T^fl,  14,  54  Am.  Rep.  400;  Reynolds  v.  John- 
son, 64  Ark.  449,  16  S.  W.  124;  Purple  t. 
Farrington,  110  Ind.  164.  4  L.  R.  A.  685,  21 
N.  E.  643. 

Mr.  J,      Daivtiertr.  tm  defendant  Is 

error : 

When  the  members  of  the  firm  of  (larrett 
ft  Kincaid  simply  conveyed  an  undivided 
ore-half  interest  In  the  stock  of  goods,  they 
conveyed  just  what  interest  they  had  In  the 
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property  after  partno-ship  debtm  had  been 
paid,  and  nothing  more. 

A  creditor  and  mortgagee  eet>  only  the 
net  interest  of  each  partner  after  the  part- 
nership croditora  are  satisfted. 

Jones,  Chatty  Mortg.  S  45;  Aldridge  r. 
Elerick,  I  Kan.  App.  306,  41  Pao.  199; 
Btoart  V.  Ifave-MeCord  Mercantile  Co.  130 
Mo.  112,  31  8.  W.  1041;  Bates,  Partn.  { 
184;  Thompson  v.  Spittle,  102  Mass.  210; 
Monroe  v.  Bamilton,  60  Ala.  232;  Rainey 
V.  Nanoe,  64  HI.  29;  Tarbell  v.  West,  86 
N.  Y.  287;  Deeter  v.  Bellers,  102  Ind.  458, 
I  N.  E.  854;  i)«  Pont  v.  MoLaran,  61  Mo. 
508 ;  First  Nat.  Bank  v.  Brenneisen,  97  Mo. 
150,  10  S.  W.  884;  Noricalk  Tfat.  Bank  v. 
Bawyer,  38  Ohio  St.  330;  Kenneweg  v.  8chi- 
lansky,  45  W.  Va.  S21,  31  S.  E.  949. 

Transfer  of  partnersbip  property  by  the 
copartners,  or  one  partner  with  the  con- 
sent of  the  other  partners,  to  pay  individu- 
al debts,  is  fraudulent  and  void  as  to  firm 
creditors,  unless  the  firm  was  then  solvent, 
and  had  sufficient  prt^ierty  remaining  to  pay 
tiie  partnorshlp  debts. 

Arnold  tfo^erman,  45  K.  J.  "Bq.  186,  17 
Atl.  93. 

The  measure  of  damages  Is  the  fair  mar- 
ket value  at  the  time  of  convernion. 

Chnsburg  v.  J^arshall  Field  &  Co.  104 
Iowa,  509,  74  N.  W.  3;  Smith  v.  Bates  (Tex. 
Civ.  App.l  27  S.  W.  1044;  Seara  v.  Lydon 
(Idaho)  40  Vac.  122. 

Dostev,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Thin  was  a  garnishment  proceeding, 
brought  by  the  National  Wall-Paper  Com- 
pany, the  creditor,  against  William  Kin- 
caid.  tne  trarnishee.  C.  A.  Garrett  and  H. 
O.  Kincflid.  as  a  partnersbip,  owed  the  Na- 
tional Wall-Paper  Company.  Eaeh  of  them, 
as  individuals,  was  indebted  to  William 
Kinoaid.  These  debts  were  eaeh  for  the  sum 
of  $420.  and  to  secure  them  each  partner 
executed  a  mortgage  of  his  undivided  half 
interest  in  the  partnership  property,  and 
each  partner  indorsed  on  the  other's  mort- 
gage his  consent  thereto.  The  partnership 
was  insolvent  at  this  time.  The  mortgages 
were  given  in  good  ftiltb  to  secure  bona  flde 
debts.  The  question,  therefore,  is  whether 
members  of  a  partnership  may  prefer  their 
individual  to  their  partnership  creditors 
by  the  eicecution  of  liens  upon  their  own  in- 
terests in  the  partnership  property,  each 
party  consenting  to  the  act  of  the  other. 
This  question  has  been  several  times  dis- 
cussed before  the  court,  and  adverted  to  in 
some  of  the  opiniona.  Woodmansie  v.  Bol- 
comb,  34  Kan.  35,  7  Pac.  003;  Berkley  v. 
Tootle,  46  Kan.  336,  26  Pac.  730;  Mannet^ 
V.  Bailey,  51  Kan.  446,  32  Pac.  1085;  Tootle 
V.  Bice,  53  Kan.  581,  36  Pac.  990.  In  the 
last  two  cases  the  question  was  stated,  and 
attention  called  to  opposing  authorities,  but 
no  decision  was  made.  In  Woodmanaie  v. 
Holcomb  it  was  ruled  in  the  syllabus  that, 
"while  the  partnership  remains  in  existence 
and  in  a  solvent  conaition,  it  may,  upon  a 
bona  flde  consideration,  all  the  partners  as- 
Benting.  transf^  and  appropriate  the  firm 
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property  in  payment  of  the  individual  debt 
of  one. of  its  members."  In  the  (pinion  it 
was  remarked  *.  "The  decisions  of  the 
courts  have  gone  further  than  this,  and,  al- 
though not  unanimous,  the  weight  of  au- 
thority seems  to  be  that  mere  insolvency, 
where  no  actual  fraud  inttt^enes,  will  not 
deprive  the  partners  of  tiieir  legal  control 
over  the  property  and  of  the  right  to  dis- 
pose of  the  same  as  they  may  choose;  and, 
wliere  the  separate  (sreditor  purchases  from 
the  firm  in  good  faith,  and  the  individual 
indebtedness  is  a  fair  price  for  the  property 

Purchased,  such  purchase  cannot  of  itself 
a  held  fraudulent  as  against  the  geno'al 
creuitors  of  the  firm."  In  Berkley  ▼.  Tootle 
it  does  not  clearly  appear  that  the  partner- 
ship was  insolvent,  out  the  case  seems  to 
have  proceeded  upon  the  assumption  that  it 
was.  and  the  foregoing  extract  fr<xn  the 
opinion    In   Woodmansie  v.  Bolcomh  was 

3 noted  as  the  law  applicable  to  the  facts  un- 
er  consideration.  It  is  questionable,  in- 
deed, whether  the  remarks  made  in  the  ease 
of  Wfiodmanaio  v.  Holcomb  were  necessary 
to  the  decision  of  that  case;  but  subsequent 
rases,  and  especially  that  of  Berkky  v. 
Tootle,  appear  to  have  regarded  the  rule  an- 
nounced with  favor.  We  are  of  the  opin- 
ion, now  that  the  question  is  directly  pre- 
sented, that  the  members  of  an  insolvent 
partnership,  all  the  partners  consenting, 
may,  if  in  good  faith,  appropriate  their  own 
interest  in  the  partnership  property  to  the 
payment  of  their  individual  debts  in  prefer- 
ence to  those  of  the  partnership.  It  has 
been  loosely  said  that  partnership  creditors 
have  a  lien  on  the  partnwship  property ;  but 
this  is  not  true,  and  we  think  thai  no  court 
has  so  decided  in  the  sense  those  words  im- 
ply. The  partners  themselves  have.an  equi- 
ty in  the  partnership  property  to  compel  its 
appropriation  to  the  payment  of  partnwship 
debts  as  aninst  the  debts  of  the  individual 
members  ^  the  firm,  and  to  this  equity  the 
partnership  creditors  succeed  in  cases  and 
under  circumstances  which  will  enable  them 
to  enforce  it;  and  that  ordinarily,  if  not  al- 
ways, is  when  the  partnership  is  in  the  con- 
trol of  the  court,  ajid  its  assets  In  the  course 
of  administration  by  the  court,  either 
through  the  bankruptcy  of  the  firm  or  the 
creation  of  a  trust  in  some  mode.  Strong 
and  well-considered  decisions  in  which  this 
doctrine  is  asserted,  with  citations  to  nu- 
merous authorities,  are  Case  v.  Beauregard, 
99  U.  S.  119,  26  L.  ed.  370;  Purple  v.  Far- 
rington.  110  Ind.  164,  4  L.  R.  A.  635,  21  N. 
E.  543.  These  cases  are  entirely  in  point  in 
the  present  controversy.  The  facts  in  eaeh 
are  almost  identical  with  those  in  the  pres- 
ent case.  In  the  one  last  cited  it  was  terse- 
ly remarked  that  "members  of  a  partnership 
largely  indebted  and  insolvent  may  mort- 
gage the  firm  property  to  secure  an  individ- 
ual indebtedness  if  in  so  doing  they  act  in 
good  faith."   This  we  believe  to  be  the  law. 

The  judgment  of  the  court  below  ia  re- 
ver»ed,  with  directions  to  proceed  in  accord- 
ance with  thia  opinion. 

All  the  Justices  concur. 
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J.  H.  UATHEWS  et  ak,  Apptt., 

V. 

O.  N.  MUBPHY. 


<  Ky.  » 

A  atatnte  Mthorlatav  the  atato  ko*r«  at 
heKltli  to  revolcc  «  pliraieiKM'a  lleen«« 

for  grogsly  QnproteaBloiuiI  conduct  likely  to 
deceive  or  defraud  the  public,  without  flxins 
■117  atftndard  bj  which  such  fact  shall  be  de- 
termined, la  yoUL 

(Jane  S3,  1901.) 

APPEAL  Iqr  defendants  from  a  judgment 
of  the  Ciranit  Court  for  Warren  County 
enjoining  them  from  attempting  to  reT<^e 
plaintiff's  license  to  practise  mraicine.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Meaara.  WllU«in  8*  Prror*  Olarence 
v.  BfeElzwy,  Aarov  Kohni  and  Edward 
W.  Hlnei*  for  i^pellanta: 

The  state  laas,  in  the  exereiee  of  the  po- 
lice power,  confer  on  a  board  of  physicianB 
tiie  power  to  grant  and  refuse  ncensee  to 
practise  medicine. 

DriacoH  v.  Com.  S3  Ky.  393,  20  S.  W. 
431 ;  Hargan  v.  Purdy,  93  Ky.  424,  20  S.  W. 
432;  Dent  v.  West  Virginia,  129  U.  a  114, 
32  L.  ed.  623,  9  Sup.  Gt.  Rep.  231 ;  Hatoker 
T.  Ifw  York,  170  U.  S.  189,  42  L.  ed.  1002, 
18  Sup.  Ct.  Rep.  673;  Ea>  parte  Fraeer,  54 
Cal.  94;  Harding  v.  People,  10  Colo.  387, 
16  Pac.  727;  WiUiama  v.  People,  121  111. 
84,  11  N.  £.  881 ;  tState  em  rel.  Burroughs  v. 
Webater,  160  Ind.  607,  41  L.  R.  A.  212,  50 
N.  E.  760;  loaa  Kclectic  HedicaX  College 
Aaao.  V.  Schroder,  87  Iowa,  659,  20  L.  R. 
A.  365,  S5  N.  W.  24;  AUopathio  State  Bd. 
of  Medical  Examinera  v.  Fowler,  60  La. 
Ann.  1358,  24  So.  809;  Sewitt  v.  Charier, 
16  Pick.  363;  People  v.  Phippin,  70  Mich. 
6,  37  N.  W.  888;  State  em  rel.  Powell  v. 
State  Medical  Baamining  Board,  32  Minn. 
324,  60  Am.  Rep.  675,  20  N.  W.  238 ;  State 
ea  rel.  Hathatcay  v.  State  Bd.  of  Health, 
103  Mo.  22,  15  S.  W.  322;  Craig  v.  State 
Bd.  of  Medioal  Eteaminera,  12  Mont.  203,  20 
Pac  632;  Gee  Wo  t.  State,  36  Neh.  241, 
64  N.  W.  613;  Ew  parte  Spinney,  10  Nev. 
323;  Be  Roe  Chung,  0  N.  M.  130,  49  Pac. 
952;  People  v.  Hau  ker,  152  N.  Y.  234,  46 
N.  E.  607;  State  t.  Van  Doran,  109  N.  C. 
864,  14  S.  £.  32;  State  v.  Randolph,  23  Or. 
74,  17  L.  R.  A.  470,  31  Pac.  201;  Be  Bauer 
(Pa.)  4  AU.  013;  People  v.  Baahrouck,  11 
Utah.  291,  39  Pac  918;  State  v.  Carey,  4 
Wash.  4S4,  30  Pac.  720. 

The  power  to  revoke  certiflcateB  to  prac- 
tise medicine  is  commensurate  with  the 
power  to  refuee,  and,  like   the   power  to 

Notx. — For  cases  in  this  series  as  to  conatl- 
tntlmallty  of  regulation  of  practice  of  phyal- 
cianii  generally,  see  note  to  Loulsrllle  Safety 
Vault  &  T.  Co.  T.  LoalSTllle  A  N.  R.  Co.  (Ky.) 
14  L.  B.  A.  on  page  670;  State  ex  rel.  Bur- 
roughs ▼.  Webster  (Ind.)  41  L.  B.  A.  212;  and 
Scholle  T.  State  (Md.)  60  L.  B.  A.  411. 
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grant  and  refuse,  may  be  conferred  by  the 
legislature  on  a  board  of  phyBician;^. 

Ky.  Stat  S  98;  Baker  v.  Com.  10  Wush, 
697;  Attu.  Qen.  ese  rel.  Rich  v.  Jochu-i,  1)9 
Mich.  358,  23  L.  R.  A.  699,  68  N.  W.  Oil; 
Dent  V.  Weat  Virginui,  129  U.  S.  114,  .32 
L.  ed.  623,  0  Sup.  Ct.  Rep.  231 ;  Superintend- 
ent of  Common  Schoola  v.  Taylor,  20  Ky.  L. 
Rep.  1241,  49  S.  W.  38;  People  uae  of  State 
Bd.  of  Health  v.  McCoy,  125  111.  289,  17  N. 
E.  786;  State  ea  rel.  Chapinan  v.  State  Bd. 
of  Medical  Examinera,  34  Minn.  387,  20  N. 
W.  123;  Re  Smith,  10  Wend.  449. 

Even  though  the  right  conferred  by  a  cer- 
tificate to  practise  medicine  is  regarded  as 

Eroperty,  it  may  be  destroyed  whenithe  pub- 
c  good  requires. 

Jarman  v.  Patteraon,  7  T.  B.  Mon.  644; 
Varden  v.  Mount,  78  Ky.  86,  39  Am.  Rep. 
208;  Orlando  v.  Pragg,  31  Fta.  Ill,  19  L. 
R.  A.  196,  12  So.  368;  Deems  v.  Baltimore, 
80  Md.  164,  26  L.  R.  A.  641.  30  AU.  648. 

Ky.  Statl  S  2615,  empowering  the  state 
board  of  health  to  revcrfce  a  certificate  to 
practise  medicine  "for  grossly  unprofession- 
al conduct  of  a  character  likely  to  deceive 
or  defraud  the  public,"  is  not  void  for  un- 
certainty. 

Hawker  v.  New  York,  170  U.  S.  189.  42 
L.  ed.  1002,  18  Sup.  Ct  R».  673;  Baker 
V.  Com.  10  Bush,  698 ;  Louiavtlle  d  Jf.  R.  Co. 
V.  Com.  103  Ky.  606,  46  S.  W.  880,  46  S.  W. 
697;  Superintendent  of  Common  Schoola  v. 
Taylor,  20  Ky.  L.  Rep.  1241,  49  S.  W.  38: 
People  use  of  Bd.  of  Health  v.  McCoy,  125 
111.  289,  17  N.  E.  786;  State  aot  rel.  Chap- 
man V.  State  Board  of  MedioiU  Baammera, 
34  Minn.  387,  26  N.  W.  123. 

The  fact  that  the  power  conferred  raaj 
be  abused  does  not  render  the  statute  void. 

Dent  V.  Weat  Virginia,  129  U.  S.  114,  32 
L.  ed.  623,  9  Sup.  Ct  Rep.  231;  Atty.  Gen. 
ex  rel.  Rich  v.  Jochim,  99  Mich.  358,  23  L. 
R.  A.  706,  58  N.  W.  611 ;  loica  Eclectic  Med- 
ical College  Aaao.  v.  Schroder,  87  Iowa,  658, 
20  L.  R.  A.  360,  56  N.  W.  24;  People  ew  rel. 
Neehamoua  v.  City  Priaon,  144  N.  Y.  629, 
27  L.  R.  A.  722,  39  N.  E.  686;  AOopathto 
State  Bd.  of  Medical  Examinera  t.  Ivioler, 
50  La.  Ann.  1358,  24  So.  809. 

The  powpr  of  the  board  to  correct  a  mis- 
take in  issuing  a  certificate,  or  to  determine 
that  the  holder  no  longer  possesses  the 
requisite  character  or  capacity,  is  not  the 
judicial  power  to  which  the  Constitution  re- 
fers. 

It  has  never  been  held  that  to  grant  or  to 
refuse  to  grant,  such  a  license  as  this  is  the 
exercise  of  judicial  power. 

State  cx  rel.  Chapman  v.  State  Bd.  of 
Medical  Examinera,  34  Minn.  387,  26  N.  W. 
123;  Fox  V.  McDonald,  101  Ala.  51,  21  L. 
R.  A.  629,  13  So.  416;  De  Camp  v.  Archi- 
bald, 50  Ohio  St.  618,  36  N.  E.  1066;  Pen- 
nington V.  Woolfolk,  79  Ky.  16;  Sinking 
Fund  Comrs.  v.  George,  20  Ky.  L.  Rep.  938, 
47  S.  W.  773;  Pumell  v.  Mann,  20  Ky.  L. 
Rep.  1140,  48  S.  W.  407. 

The  legislature  may  confer  upim  execu- 
tive officers  the  power  of  removal. 
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State  ex  rel.  AUy.  Gen.  v.  Hawkins,  44 
Ohio  St.  08,  fi  N.  E.  228;  Atty.  Gen.  ear  rel. 
Rinh  V.  Joehim,  W  Mich.  358,  23  L.  K.  A. 
690,  68  N.  W.  611;  Vaigkt  v.  Neaark  Eaeiae 
Comrs.  59  N.  J.  L.  358.  37  L.  R.  A.  292,  30 
All.  (iSO. 

Measrs.  Wilkins  Sc  Bradbnrn*  with  Mr. 
IiKwiB  McQnown,  for  appellee: 

The  statute  which  conleTB  on  the  state 
board  of  health  the  power  to  revolce  the  cer- 
tificate of  a  physician  is  void  for  uncertain- 
ty- . 

Ky.  Stat.  §§  2050,  2015;  Louiaville  A  N. 
R.  Co.  V.  Com.  99  Ky.  132,  33  L.  R.  A.  209, 
35  S.  W.  129 ;  Louiaville  £  N.  R.  Co.  v.  Rail- 
road Cotnmiaaion,  19  Fed.  679;  Chicago  <£ 
JV.  W.  R.  Co.  V.  Dey,  1  h.  R.  A.  744,  2  In- 
ters. Com.  Rep.  32S,  35  Fed.  866;  Tozer  v. 
United  States,  4  Inters.  Com.  Rep.  245,  52 
Fed.  9lf;  Chicago,  B.  &  Q.  R.  Co.  v.  People, 

77  III.  443;  Ex  parte  Jackson,  45  Ark.  104; 
Em  parte  Mc^ulty,  77  Cai.  164,  19  Pac.  237. 

Ky.  Stat.  §  2615,  confers  on  the  board  of 
health  judicial  and  legislative  powers,  and 
is  therefore  void. 

Ky.  Const.  SS  27,  28,  114,  130;  Com.  v. 
JonM.  10  Bush.  740;  Qorham  t.  iMckett,  6 
B.  Mon.  160;  Lowe  y.  Com.  3  Met.  238; 
Page  v.  Hardin,  8  B.  Mon.  672;  Burkett  v. 
McCarty,  10  Bush,  758;  6  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  1026;  Ex  parte  Jackson,  45 
Ark.  164. 

The  police  power  of  the  state  is  subject, 
like  all  other  legislative  powers,  to  the 
paramount  authority  of  the  state  and  Fed- 
eral Constitutions. 

Toledo,  W.  tfi  \V.  R.  Co.  v.  Jacksonville, 
67  III.  37,  16  Am.  Rep.  611;  1  Dill.  Mun. 
Corp.  p.  143;  Blaughter-Houae  Caaes,  16 
Wall.  30,  21  L.  ed.  394;  Varden  v.  Mount, 

78  Ky.  92,  39  Am.  Rep.  208;  Armstrong  v. 
Broum,  20  Ky.  L.  Rep.  1766,  50  S.  W.  17; 
Ky.  Stat  S  2047. 

A  profession  is  property,  and  the  depriva- 
tion of  the  right  to  piu'siie  it  ia  a  punish- 
ment. 

Cummings  v.  Missouri,  4  Wall.  277,  18 
L.  ed.  356;  Com.  v.  Jonea,  10  Bush,  731; 
Re  Doracy,  7  Port.  (Ala.)  293;  Barker  v. 
People,  3  Cow.  686,  16  Am.  Dec.  322. 

Payater*  Ch.  J.,  delivered  the  opini<m  of 
the  court: 

The  principal  question  involved  is  tlie  va- 
lidity of  S  2615,  Ky.  Stat,  under  which  the 
appellants,  the  state  board  of  health,  under- 
to^,  for  alleged  unprofessional  conduct,  to 
revoke  the  certiflcate  of  the  appellee,  which 
had  been  granted  him  to  practise  medicine 
in  this  state.  The  section  i-eads  as  fol- 
lows: "The  state  board  of  health  may  re- 
fuse to  issue  the  certiflcate  provided  for  in 
§  2613  of  this  article  to  any  individual 
f^uilty  of  groBsly  unprofessional  conduct  of 
a  character  likely  to  deceive  or  defraud  the 
public,  and  it  may,  after  due  notice  and 
hearing,  revoke  such  certiflcates  for  like 
I'ause.  Tn  all  cases  of  refusal  or  revocation 
the  applicant  may  appeal  to  the  governor, 
wh*>  may  affirm  or  overnile  the  deciaion  of 
the  board,  and  this  decision  shall  be  final." 
From  the  a^'emients  of  the  petiticm  it  ap- 
pears that  the  appellee  received  the  degree 
o4  L.B.  A. 


of  M.  D.  from  the  Kentucky  School  of  Medi- 
cine, a  rentable  medical  college  chartered 
under  the  laws  of  this  state;  tiiat  he  took  a 

poat-^aduate  course  in  New  York  City,  and 
also  in  Chicago;  that  he  had  spent  a  large 
sum  of  money  in  acquiring  hia  medical  edu- 
cation; that  nfter  his  diploma  had  been 
registered  in  the  office  of  the  clerk  of  the 
Warren  county  court,  as  required  by  law, 
he  was,  on  October  3.  1803,  granted  a  cer- 
tificate by  the  state  board  of  health,  which 
authorized  him  to  practise  medicine  in  this 
state.  While  it  is  not  our  purpose  to  dis- 
cuss the  charges  upon  which  the  state  board 
of  health  proposed  to  try  the  appellee,  it 
may  be  well  to  give  an  epitome  of  them. 
It  is  charged— First,  that  he  advertised 
that  he  could  eure  cancer,  tapeworm,  and 
piles  without  the  use  of  the  kn.fe;  second, 
by  advertising  he  reflected  upon  the  medical 
profession;  third,  practising  osteopathy; 
fourth,  he  guarantees  a  cure  or  no  pay; 
6fth,  that  by  reason  of  the  alleged  acts  he 
has  been  guilty  of  unprofessional  conduct  of 
a  character  likefy  to  deceive  or  defraud  the 
public.  Section  2613,  Ky.  Stat.,  authorizes 
the  state  board  of  health,  upon  application, 
to  issue  a  certificate  to  any  reputable  physi- 
cian, who  is  practising  or  who  desires  to  be- 
gin the  practice  of  medicine  in  this  state, 
who  possesses  any  of  the  following  qualifica- 
tions: "1.  A  diploma  from  a  reputable 
medical  coll^  legally  chartered  under  the 
laws  of  this  state.  2.  A  diploma  from  a 
reputable  and  legally  chartered  medical  col- 
lege of  some  other  state  or  country,  indorsed 
as  such  by  the  state  board  of  healtih.  3. 
Satisfactory  evidence  from  the  person  claim- 
ing the  same  that  such  person  was  reputa- 
bly and  honorably  engHg»l  in  the  practice  of 
medicine  in  this  state  prior  to  February 
23,  1864.  Satisfactory  evidence  from  ai^ 
person  who  was  reputably  and  honorably  en- 
gaged in  the  practice  of  medicine  in  this 
state  prior  to  February  23,  1884,  who  has 
passed  a  satisfactory  practical  examination 
before  said  board.  Applicants  may  pre-ent 
their  credentials  b^  mail  or  proxy,  and  the 
board  shall  issue  its  certificate  to  such  ap- 
plicants as  are  entitled  thereto  as  thotigh 
the  applicant  was  present.  All  certificates 
shall  be  signed  by  the  president  and  secre- 
tary, and  attested  by  seal  of  the  board,  and 
not  more  than  $2  shall  be  charged  for  any 
certificate," 

The  appellee  possessed  the  requisite  quali- 
fications,  which  entitled  him  to  a  licence  to 
pmctise  hia  profession,  and  the  state  fco%rd 
of  health  accordingly  gave  it  to  him.  It  is 
sought  now  to  deprive  him  of  that  license 
because  of  the  alleged  unprofessional  eon- 
duct.  The  licence  which  he  received  is  cer- 
tainly a  "right"  or  "estate."  The  purpose 
of  our  statute,  in  conferring  upon  the  state 
board  of  health  the  ritrht  to  (rrant  to  per- 
sons possessins  certain  qualifications  the 
right  to  practise  medicine,  was  with  the 
view  of  preventing  them  from  entering  the 
profession  except  they  were  fitted  for  it. 
The  l^slRture  recognized  that  the  public 
was  entitled  to  be  protected  from  persons 
who  desired  to  engage  in  the  practice  of 
medicine  who  did  not  possess  the  req[uiBite 
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knowledge  or  qnmllfleations  to  wsage  In  it. 
The  power  to  regulate  it  muit  be  fixed  some- 
where, and  the  Ic^slature  thought  it  wise 
to  lodge  that  power  with  the  state  board  of 
health.  It  was  never  intended  hy  the  legis- 
lature that  tike  power  should  be  aibitrai'ily 
»  capriciously  exercised. 

The  appellee  having  fitted  himself  for  this 
learned  profession,  and  having  been  licensed 
to  practise  the  same,  the  question  arises, 
Has  the  state  board  of  health  the- right  to 
charge  htm  with  "unprofessional  conduct 
likely  to  deceive  or  defraud  the  public,"  and 
erect  a  standard  by  which  that  conduct  is 
to  be  measured,  and  if  in  its  judgment  he 
doea  not  meet  its  requirements  sununari^ 
deprive  him  iA  a  right  or  estate  or  both! 
The  effect  of  such  acuon  of  the  board  would 
cause  the  appellee  to  lose  a  la-rge  sum  of 
money  whicn  he  has  spent  for  his  profes- 
8i<mal  education,  and  bar  him  from  the  ac- 
quisition of  a  livelihood  therein,  and  at  the 
same  time  mar  his  character  in  such  a  way 
that  it  w^ould  take  years,  if  he  could  do  so 
at  all,  to  remove  it. 

The  statute  does  not  prescribe  the  man* 
ner  by  which  a  physidan  may  regulate  his 
conduct.  It  doea  not  advise  him  in  advance 
what  act  or  acts  may  be  in  violation  of  its 
provisions.  He  ia  not  told  what  is  lawful 
or  unUwful.  He  might  do  an  act  which  he 
r^rarded  as  entirely  proper,  which  neither 
violated  moral  law  nor  involved  turpitude, 
still  such  acts  might,  in  the  opinion  of  the 
atate  board  of  health,  amount  to  unprofes- 
sional conduct,  and  which  in  its  opinitm  did 
or  was  calculated  to  deceive  or  defraud  the 
public.  The  physician  who  did  the  act  of 
which  complaint  was  made  before  the  state 
board  of  health  could  not  know  at  the  time 
the  act  was  dmie  what  standard  would  be 
thereafter  erected  by  the  board  hy  which  its 
effeet  was  to  be  determined.  As  the  statute 
does  not  advise  him  beforehand  as  to  what 
is  unprofessional  conduct,  he  could  not 
knowingly  or  intentionally  be  guilty  of  it. 
The  legialature,  in  effect,  has  attempted  to 
commit  to  the  state  board  of  health  the 
right,  after  the  physician  has  done  some  act, 
to  determine  what  its  effect  is  to  be,  and,  if 
in  its  judgment  he  should  be  deprived  of  the 
right  to  practise  hia  pK^euion,  it  can  in- 
flict the  punishment  upon  him  by  revoking 
his  license.  If  the  legislature  desires  to 
declare  for  what  acta  or  conduct  a  phyai- 
cian's  license  to  practise  medicine  shall  be 
revoked,  it  is  competent  to  do  so,  and  to 
vest  in  aoBM  tribunal  the  authority  to  in- 
vextigate  and  try  the  charge  which  may  be 
msde  under  such  a  statute. 

In  the  atate  of  Arkansas  a  statute  was 
enacted  which  declared  it  to  be  unlawful 
for  one  "to  commit  any  act  injurious  to  the 
public  health,  or  public  morals,  or  to  the 
perversion  or  obstruction  of  public  justice, 
or  the  due  administration  of  the  laws." 
In  passing  upon  this  statute  In  Ea  parte 
Jfirkson,  45  Ark.  104,  the  court  said:  "The 
hnv  is  itimpi/  null.  The  Constitution, 
which  forbids  tx  post  facto  laws,  could  not 
tolerate  a  law  which  would  make  an  act  a 
rrimc  or  not,  aciKM'ding  to  the  moral  senti- 
ment which  might  happen  to  prevail  with 
r.4  I..  R.  A.  27 


the  judge  and  jury  after  tiie  act  had  been 

committed."  This  court,  in  LouitoiUs  A  V. 
R.  Co.  V.  Com.  99  Ky.  132,  33  L.  R.  A.  209, 
36  S.  W.  129,  referred  to  the  case  of  Em 
porte  Jackton  with  approval.  It  was  held 
In  Ea  parte  McSulty,  77  Cal.  104,  19  Pae. 
237,  that  no  one  should  be  punished**'for  the 
vi<dation  of  any  vague,  undefined  notion  of 
unprofessional  conduct,  which  might,  afttf 
the  fact,  be  entertained  certain  individ- 
uals constituting  a  board  of  examiners." 
What  the  present  state  board  of  health 
might  consider  unprofessional  oonduct 
might  be  adjudged  by  another  Loard  not  to 
be.  An  act  committed  during  the  adminis- 
tration  of  the  present  board  might  be  ro- 
garded  by  it  as  not  being  unprofessional 
conduct,  ^ct  the  board  which  succeeds  it 
might  adjudge  it  to  be,  as  the  statute  pre- 
scribes no  rule  which  is  to  govern  the  con- 
duct of  the  medical  profeaaion  or  the  state 
board  of  health  in  adjudging  its  effect.  For 
the  reasons  given,  we  do  not  think  the  act 
is  valid  in  so  far  as  it  attempts  to  confer 
upon  the  state  board  of  health  the  right  to 
revoke  a  license  which  has  been  granted  1^ 
it  to  a  physician  to  practise  his  profession. 
This  conclusion,  however,  applies  alone  to 
so  much  of  the  statute  as  authorizes  the 
board  to  revoke  a  physician's   license  to 

Sractise  medicine  for  unprofessional  coa- 
uct.  That  part  of  the  statute  which  au- 
thorizes the  board  to  pass  upcm  the  qualifi- 
cations <d  pers<mB  to  practise  medicine  and 
to  license  them  is  vmlid.  If  the  board 
should  exercise  that  power,  either  arbitra- 
rily or  capriciously,  tlie  party  injured  maj 
obtidn  reh^  in  the  courts. 
The  fudgment  i$  o/flnMd. 

Dw  Belle,  J.,  does  not  concur  In  the  rea- 
soning of  the  court.  O'Bear,  J.,  waa  not  a 
monber  of  the  court  when  this  ease  was  do- 

cided. 

Reliearins  denied. 


Ernest  TYLER,  Appt^ 

V. 

MOODY  &  OFFUTT  9t  ol. 

(  Ky.  ) 

1.    Kaovrledse  of  the  falvlty  of  a  war- 
ranty that  an  acetylene  saa  machine  la  safe 


NoTB. — For  a  case  fn  this  aeries  as  to  right 
to  recover  for  peraonal  Injuries  cauaed  by  borss 
warranted  to  be  aafe.  see  Cameron  v.  Ifonnt 
(Wla)  22  L.  R.  A.  B12. 

Aa  to  Implied  warranty  of  safety  of  horaa  or 
vehicle  kept  for  blre,  to  give  a  right  of  action 
for  personal  Injuries,  see  Copeland  v.  Draper 
(Mbss.)  19  L.  B.  A.  283.  and  note 

Aa  to  liability  for  negligence  In  the  escape 
and  explosion  of  gas,  see  Obio  Gas  Fuel  Co.  v. 
Andrews  (Ohio)  29  L.  R.  A.  337.  and  note. 

As  to  liability  of  seller  of  dangerous  machine 
or  other  article,  for  injurlea  caused  thereby,  see 
Helzer  v.  Klngaland  &  D.  lifg.  Co.  (Mo.)  IS  U 
R.  A.  821,  and  Hchubert  v.  J.  R.  Clark  Co. 
fMlnn.)  IS  L.  R.  A.  818,  and  /oeliMte  tbmtou 
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ne«d  not  be  alleged  In  m  aetlM  to  reeorer 
for  Its  breach. 
S.  l>«iuK|re«  for  p«rBonml  Injuries 
MVHCd  hr  tbe  «KvloalOK  sf  mm  aeetT-- 
leue  tnuM  mmMu  may  ba  neorered  la 
an  action  for  breach  of  warranty  of  Ita  aatety. 

(June  e,  lOOL) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  circuit  court  for  Jeiferson  County  in 
favor  of  defendants  in  an  action  brought  to 
recover  daniagee  for  personal  injuries  caused 
by  the  explosion  of  a  gaa  generator  sold  to 
plaintiiT  by  defeadauta.  Reversed. 
The  facta  are  staled  in  the  opinion. 
Ales^Ta.  P.  J.  Beard  and  WilUa  *  WU- 
lia,  with  ileasrt.  Slmrall  *  Doolan*  for 
apt>eI)aDt: 

Kepresentations  made  by  the  appellees  to 
the  appellant  in  this  case  amount  to  a  war- 
ranty. 

Lamine  v.  Ortgg,  1  Met.  (Ky.)  448,  71 
Am.  Dec.  489 ;  McVlintock  v.  Emick,  87  Ky. 
180,  7  S.  W.  903;  Dedford  V.  Magibbcn,  12 
Ky.  L.  Rep.  196,  13  S.  W.  1082;  Kellogg 
Bridge  Co.  v.  H<uailton,  110  U.  S.  108,  28 
L.  ed.  80,  3  Sup.  Ct.  Hep.  537. 

Where  an  article  is  sold  for  a  particular 
urpose,  tlie  law  will  imply  a  warranty  of 
tness  for  that  purpose. 
Hhippen  v.  Bowai,  122  U.  S.  582,  30  L.  «d. 
1174,  7  Sup.  Ct.  Bep.  1283;  Kellogg  Bridge 
Co.  V.  Hamilton,  110  U.  8.  108,  28  L.  ed.  80, 
3  Sup.  Ct.  Rep.  537 ;  Brown  v.  Edgington,  2 
Ktann.  &  O.  279;  Barradaile  v.  Brunton,  8 
Taunt.  635;  Bedford  v.  Magibben,  12  Ky. 
U  Rpp.  106,  13  S.  W.  1082;  Cruicher  v. 
MoManm,  13  Ky.  L.  Rep.  502;  Baj/oroft  v. 
Watden,  14  Ky.  L.  Rep.  892;  28  Am.  ft  Eng. 
Eno.  Law,  pp.  764,  765. 

In  a  suit  ex  oontraotu  for  breach  of  war- 
ranty, the  plaintiff  may  recover:  (1)  Such 
damages  as  are  the  natural  and  necessary  re- 
sult of  the  breach,  and  (2)  such  other  or 
Ct>n»equential  damages  as  the  parties  may  be 
reasonably  supposed  to  have  had  in  contem- 
plation when  the  sale  was  made,  as  might 
probaUy  result  frtm  the  breach. 

28  Am.  &  Kng.  Enc.  Law,  pp.  748,  764,  836, 
837,  840;  Hadley  v.  Bamendale,  9  Exch.  341  ; 
Smith  v.  Western  V.  Teleg.  Co.  83  Ky.  104; 
Weatem  V.  Teleg.  Co.  T.  Van  Cleave,  22  Ky. 
L.  Rep.  55,  54  S.  W.  827;  White  v.  Miller, 
71  N.  y.  118,  27  Am.  Rep.  13;  Marshall  v. 
Peck,  1  Dana.  612;  Wiedeman  v.  Keller,  171 
111.03,48  N.E.210;  10Am.ftEng.Enc.Law, 
Isi  ed.  p.  163;  Greenhy  v.  Brooks,  13  Ky.  L. 
Rep.  298;  Broquet  v.  THpp,  36  Kan.  700,  14 
Pac.  227;  Borradaile  v.  Brunton,  8  Taunt. 
635;  Longmeid  v.  IloUiday,  6  Exch.  781; 
Page  v.  Ford,  12  Ind.  46;  Sinker  v.  Kidder, 
123  Ind.  628,  24  S.  E.  341 ;  Duskane  v.  Ben- 
edict, 120  U.  8.  630,  30  L.  ed.  810,  7  Sup.  Ct. 
Kep.  6!!i6:  Bruce  v.  Fias,  D.  A  C.  Horse  Co. 
47  App.  Dir.  273,  62  N.  T.  Supp.  00;  Deane 
T.  Michigan  f!tov€  Co.  60  Tll.  App.  106;  Clag- 
hom  V.  lAngo,  ti2  Ala.  230;  2  Sedgw.  Dama- 
ges, 8th  ed.  SS  7fiS-76fi,  781;  8  Am.  ft  Eng. 
Enc.  Law,  2d  ed.  pp.  586,  687.  SM.  614,  615. 

In  an  action  upon  a  warranty  the  ecienter 
need  not  be  alleged,  or,  if  all^^ed,  need  not 
be  proved. 
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Shippen  V.  Botren,  122  U.  S.  ff82,  30  L.  «d.  ■ 
1174,  7  Sup.  Ct.  Rap.  1283;  Manie  v.  OruK- 
ford,  3  T.  J(.  Mon.  218;  Ongg  V.  Wood.  S 
Ky.  L.  Rep.  526. 

Messrs.  J.  O.  Beokbajn  A  Sob,  with 
Messrs.  P.  B.  Mulr  and  1Tpt«n  W.  M«lr, 
for  appellees  ilall  k  Son: 

An  agent  is  not  responsible  for  his  repre- 
sentations, tbouj^  false,  unless  made  with 
knowledge  of  thrir  falsity,  or  in  bad  faith, 
or  fraudulently,  tyr  in  reckless  disre^rd  of 
the  truth. 

CampbeU  t.  Billman,  IS  B.  Hon.  608,  61 
Am.  Dec.  106. 

Unless  the  party  who  makes  a  representa- 
tion knows,  when  he  makes  it,  that  it  is 
false,  he  is  not  deemed  guilty  of  fraud, 
however  erroneons  or  untrue  it  may  happen 
to  be.  The  true  doctrine  is  that  an  innocoit 
misrepresentation — not  being  fraudulent — 
furnishes  no  cause  of  action. 

Stewart  v.  Dougherty,  3  Dana,  480;  Mat- 
lingly  v.  Russell,  15  Ky.  L.  Rep.  875;  Jmes 
V.  Uoss,  98  Ala.  448,  13  So.  319;  Herring  v. 
Skaggs,  82  ^la.  180,  34  Am.  Rep.  4;  Froh- 
leich  V.  (Jammon,  28  Minn.  480,  11  N.  W. 
88;  Buj/ctt  A  B.  Mfg.  Co.  v.  Qray,  111  N.  C. 
03,  15  8.  E.  940;  Hadley  v.  Baxendale,  9 
Exch.  341. 

Messrs.  W.  S.  Pryor  and  Prrov,  0*R«al, 
A  Pryor  for  appellees  Moody  ft  Offutt 

WUte,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  brought  this  action  to  re- 
cover for  damages  for  personal  injurie» 
caused  by  an  explosion  of  a  gas  generator  for 
tlie  manufacture  of  acetylene  gas,  sold  by 
appellees  Hall  ft  Son,  and  manufactured  bv 
appellfen  Moody  ft  Offutt.  Appellant  avers 
in  his  petition  that  appellees  "guaranteeil 
and  represented  to  him  at  the  time  of  said 
sale,  and  as  a  part  of  saiA  contract,  that 
the  8.iid  machine,  and  the  use  thereof  in 
generating  acetylene  gas,  was  and  would  be 
entirely  safe,  and  that  no  danger  or  injury 
would  or  could  result  therefrom;  and  that 
said  machine  was  and  would  be  perfectly 
automatic  in  its  action,  and  could  only  make 
gas  equal  to  the  consumption ;  and  that  same 
was  so  constructed  as  to  be  absolutely  safe 
in  its  use,  and  that  same  could  not  generate 
gas  beyond  the  capacity  of  the  machine;  and 
that  same  could  always  be  depended  upon  to 
do  the  work  claimed  for  it;  and  that  same 
was  BO  simple  in  construction  that  there  was 
absolutely  nothing  about  it  to  get  out  of  or- 
der ;  and  that  the  same  me  simple  and  safe, 
and  that  sa^ie  cauld  not  generate  gas  in  suf- 
Dcient  quantity  to  blow  up  or  expHide  same; 
and  this  plaintiff  relied  upon  said  represen- 
tations and  statements  as  true.  .  .  . 
But  he  says  that  said  represoitations  were 
false  and  untrue."  and  it  is  then  set  out  that 
each  representation  was  untrue,  and  that  ap- 
pellant was  properly  attending  to  the  ma- 
chine, and  without  fault  on  the  part  of  ap> 
pellant  the  generator  did  explode  and  blow 
up,  by  which  he  was  seriously  and  perma- 
nently injured.  Appellees  answered,  deny- 
ing that  representationa  alleged  that  they 
claimed  or  reprewnted  the  machine  as  abno- 
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lutely  perfect,  or  that  no  danger  or  injury 
could  possibly  happen  in  its  use;  and  denied 
any  representation  that  the  machine  could 
not  guaerate  gas  in  sufficient  quantity  to 
blow  up  or  explode  though  it  is  true,  if  kept 
in  good  order,  and  used  with  care,  it  cannot 
^nerate  gas  suHicient  to  cause  an  explosion. 
However  it  was  admitted  that  thej  repre- 
sented that  the  machine  was  safe,  and  tn«y 
aver  that  with  proper  and  careful  use  it  was 
safe.  Appellees  iUoody  and  Offutt  also  de- 
nied that  appellees  Hall  &  Son  were  their 
agents  in  making  the  sale  and  representa- 
tions, such  as  were  made,  and  they  pleaded 
that  the  injunr  Was  caused  by  the  negligence 
of  appellant  himself.  These  answers  were 
filed  without  a  demurrer  to  the  petition.  On 
trial  the  appellant  introduced  evidence  tend' 
ing  to  prove  every  all^tion.  of  his  petition. 
He  testitted  to  representations  aiul  vra.r- 
ranties  by  Hall  &  bon  to  him,  before  and  at 
the  time  of  the  contract  of  sale,  that  the  ma- 
chine wab  perfectly  safe,  and  would  not  and 
could  not  explode  except  by  contract  with 
fire ;  that  appellant  had  no  knowledge  or  in- 
formation as  to  the  madiine,  or  the  manu- 
facture  of  acetylene  gas,  except  as  given  him 
by  Hall  A  Hon,  and  also  from  a  circular  is- 
sued by  Moody  &  Offutt,  who  were  the  manu- 
facturers of  the  machine;  that  appellant  re- 
lied on  these  statements  and  representations 
as  true,  and  was  thereby  induced  to  buy,  and 
he  did  buy,  the  machine,  which  appellees 
Hall  ft  Son  placed  in  his  house,  and  i>ut  in 
(^teration;  that  in  the  use  of  the  machine  as 
directed}  and  while  exercising  due  care  and 
caution,  and  without  fault  on  appellant's 

fiart,  the  machine  exploded,  causing  appel- 
ant's  injury.  The  extent  of  the  injury  was 
shown,  whioh  wa&  considerable.  The  circu- 
lar furnished  by  the  manufacturers.  Moody 
&  Offutt,  was  introduced.  At  the  conclusion 
of  appellant's  evidence'  the  court  directed  a 
verdict  for  appeHees^  and,  judgment  being 
accordingly  r^ered  this  appwl  is  prose- 
cuted. 

In  the  judgment  rendered  the  court  re- 
quired appellees  to  pay  the  costs  from  the 
Unie  of  filing  their  answers,  including  the 
trial;  the  court  being  of  opinion  that  the 
petition  was  insufficient.  Counsel  for  ap- 
pdlees  rely  on  the  caae  at  Jones  v.  Rota,  98 
Ala.  448,  13  So.  319,  and  cases  cited,  to  sus- 
tain the  Judgment  of  the  court  below.  In 
that  case  Kobs  sued  Jones  to  recover  dam- 
ages for  breach  of  warranty  in  the  sale  of 
a  horse.  The  petition  alleged  that  "defend- 
ant sold  to  plaintiff  a  horse,  which  defend- 
ant falsely  reprei<euted  to  be  gentle,  and  to 
work  kind  and  gentle  anywhere."  The 
horse,  being  hitched  to  a  buggy,  ran  away, 
yrbarehy  plaintiflt  was  inju^,  for  which 
recovery  was  sought.  The  petition  further 
avers  "that  the  defendant  knew  said  horse 
was  vicious  and  unsafe,  and  intentionally 
represented  him  to  plaintiff  to  be  safe  and 
i^ntle."  The  suprone  court  of  Alabama 
held  the  petition  to  be  sufficient  to  enable 
Ross  to  recover  for  his  injuries,  but  on  the 
proof  the  court  held  that  the  case  was  not 
made  out,  and  a  peremptory  instruction 
should  have  been  given.  The  court  on  that 
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point  said:  "There  is  not  one  particle  of 
evidence  in  the  record  tending  to  show  that 
defendant  knew,  or  had  reason  to  believe, 
the  horse  to  be  vicious  and  unsafe,  or  that 
the  alfirmation  was  of  that  reckless  character 
to  be  the  equivalent  of  bad  faith;  and  with- 
out proof  of  some  fact  or  circumstance  tend- 
ing to  sustain  these  averments  plaintiff  was 
not  oititled  to  recover  for  personal  injuries 
in  this  action."  In  that  opinion  the  court 
refers  to  the  case  of  Herring  v.  Skagga,  62 
Ala.  180,  34  Am.  Rep.  4,  as  decisive  of  the 
question  aa  to  what  averments  were  neceji- 
ftai^  to  recovery.  The  averments  in  the  pe- 
tition of  the  case  at  bar  are  that  appellees 
expressly  warranted  that  the  machine  would 
uot  and  could  not  explode.  It  is  not  alleged 
that  appellees  knew  this  to  be  false,  but  it 
is  sJleged  that  it  was  false,  for  the  machine 
did  explode  and  blow  up.  Counsel  for  ap- 
pellees insist  that  there  is  not  an  averment 
of  scienter  in  the  petition,  and  it  is  there- 
fore insufficient.  In  Chitty,  FI.  137,  the 
author  says  that  case  or  assumpsit  may  be 
supported  for  a  false  warranty  on  the  sale 
of  the  goodSf  and  that  "in  an  action  upon 
the  ease  in  tort  for  a  breach  of  a  warranty 
of  goods  the  scienter  need  not  be  laid-  in  the 
declaration,  nor,  if  charged,  would  it  be 

r roved."  In  the  ease  of  ahippen  v.  Bowen, 
22  U.  S.  57fl,  30  L.  ed.  1172,  7  Sup.  Ct.  Rep. 
1283,  the  supreme  court  held  that  this  rule 
of  pleading,  as  stated  by  Chitty,  applied 
where  the  Mtion  was  for  breach  of  an  express 
warranty,  and  the  scienter  need  not  be  al- 
leged; for,  if  the  warranty  was  expressly 
made,  it  made  no  difference  whether  the  war- 
rantor knew  it  was  false,  or  did  not  know 
whether  it  was  true  or  false.  This  case,  and 
the  authorities  cited,  are  decisive  of  the  ques- 
tion that  it  is  not  necessary  to  allege  a 
knowledge  of  the  falsity  of  wie  representa- 
tion when  made,  where  there  is  an  express 
warranty  of  any  j^articular  thing,  or  of  a 
machine  for  a  particular  purpose,  or  against 
particular  damages. 

It  is  argued  that  in  no  state  of  case  can 
a  recovery  be  had  for  the  injuries  to  appel- 
lant, because  they  are  too  remote.  A  lead- 
ing case  upon  the  criterion  of  recovery  for 
breach  of  warranty  is  Dushane  v.  Benedict, 
120  U.  S.  630,30L.ed.  810,  7  Sup.  Ot.  Rep. 
G06.  The  Supreme  Court  there  said :  "The 
damages  recoverable  for  a  breach  of  warranty 
or  for  a  false  representation  include  all  dam- 
ages which,  in  the  contemplation  of  the  par- 
ties, or  according' to  the  natural  or  usual 
course  of  things,  may  result  from  the  wrong- 
ful act."  In  Sutherland,  Damages,  2d  ed. 
p.  1523,  S  675,  it  is  said,  after  a  review  of 
many  cases :  "A  buyer  may  recover  damages 
for  persona!  injuries  which  result  from  sell- 
ing property  with  a  false  warranty.  .  ■  . 
A  dealer  will  be  liable  for  like  iajurieB  from 
the  explosion  of  illuminating  oils  sold  with 
warranty,  express  or  impHra,  which  is  un- 
true. And  BO  will  any  vendor  be  held  an- 
swerable for  such  injuries  from  vicious  ani- 
mals sold  with  warranty  of  gentle  and  docile 
nature.  In  such  cases  there  is  a  negligence, 
which,  though  free  from  fraud,  involves  a 
serious  breadi  of,  social  duty  as  well  as  oon- 
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tract;  and,  when  the  injury  comes  to  the 
vendee  from  an  exposure  induced  by  the  war- 
ranty, donbtieiB  uie  right  to  damages  in  an 
action  upon  the  warranty  would  be  coexten- 
sive with  that  allowed  for  compensation  in 
actions  for  negligence.  Where  an  act  of 
negligence  is  imminently  dangerous  to  the 
lives  of  others,  the  guilty  party  is  liable  to 
one  injured  thereby,  whether  a  contract  be- 
tween theni  be  violated  by  that  negligence  or 
not.  If  the  IvH  and  a  contract  impose  the 
same  duty,  Uie  same  redress  for  violation  is 
due  by  either,  and  would  be  accorded,  unless 
there  should  be  practical  restriction  in  the 
foi-m  of  action  necessarily  resorted  to  to 
obtain  that  redress.''  The  doctrine  of  lia- 
bility for  all  damage  which,  in  the  contem- 
plation of  the  parties,  or  according  to  the 
natural  or  usual  course  of  things,  may  re- 
sult from  a  breadi  of  the  warranty,  'v»  now 
well  reeogDiised,  and  is  recognized  by  the 
Jonea  v.  ffoM  Oare,  W  Ala.  448,  13  So.  319, 
where  the  court  held  tiie  petition  sufficient. 
The  eicact  criteri(Ki  of  recovery  in  this  case, 
even  if  appellant  should  he  entiUed,  on  the 
proof,  to  recover  at  all^  was  not  passed  on 
by  the  court  below,  unless  the  court  intended 
by  his  direction  of  verdict  to  hold  that  dam- 
ages for  personal  injury  oould  not  be  re- 
covered, and  tliat  tl^ere  was  no  claim  of  dif- 


ference in  value  of  the  machine,  and  no  r»- 
oorny  sought  tlierefor.  If  this  was  the  eon- 
elusion  of  the  lower  court,  we  are  of  opinion 
it  was  error.  The  warranty,  as  alibied  and 
proved  by  appellant's  evidence,  was  against 
explosiou, — the  very  thing  shown  to  have 
happened.  Upon  this  showing  by  appellant, 
uncontradicted,  we  think  he  would  be  entitled 
to  recover  for  his  personal  injury,  as  this 
evidently  was  in  contemplation  of  the  par- 
ties, or,  according  to  the  natural  or  usual 
course  of  things,  might  result  from  a  breach 
of  the  warranty  that  the  machine  would  not 
expode.  An  explosion  of  a  machine  of  this 
sort  would  uRually  and  ordinarily  be  at- 
tended with  damage  other  than  to  the  ma- 
chine itself,  and  might  injure  persons, — be- 
ing near  a  dwelLiug,  would  probably  do  so, — 
and  so  it  must  be  neld  tliat  personal  injury 
was  ooDtempIated  as  a  probaUe  result  of  aa 
explosimt,  and  that  was  what  ^pellant  was 
assured  would  not  happen.  We  conclude, 
therefore,  that  upon  the  case  as  presented  by 
appellant  a  peremptory  instruction  should 
not  have  been  given.  Without  oontradfetory 
evidence,  he  was  entitled  to  recover. 

For  the  reasons  indicated,  the  judgment  ia 
reverted,  and  cause  remanded  for  a  new  trial, 
and  for  further  proceedings  consistent  here- 
with. 


LOUISIANA  SUPREME  COURT. 


Albert  DELISLE 

V. 

Mrs.  Heniy  P.  BOURRIAGUE,  Plff.  in  Cer- 
tiorari. 

(105  La.  77.) 

*  I .  Am  ancndttien  t  of  pleadln  v«  !■ 
more  readily  allowed  than  refused. 
There  Is  no  Bnbstltntlon  of  a  new  plaintiff 
when  the  original  plaintiff  amends  his  peti- 
tion In  order  to  make  It  clearly  appear  that 
his  cbildren.  In  whose  name  he  sued,  were  the 
parties  actually  In  Interest.  The  supplement 
and  amendment  were  duly  served. 

3.  Minors  taave  a  eaase  of  action  (or  the 
personal  Injury  ahlcb  resulted  In  the  death 
lit  tbcir  mother.  The  right  of  action  of  the 
mother  Is  made  to  surrlve  In  the  name  of  her 
children. 

3.  Wclffht  !■  vlven  to  the  flndlnva  of 

fnct*  by  the  district  Judge  affirmed  by  the 
ojurt  of  appeal.  Except-  In  case  of  manifest 
error,  they  will  be  treated  and  considered  as 
tme. 

4.  Defendant's  doss  were  lararc,  and  had 

rhe  flppearBDce  of  being  vicious,  and  It  Is  In- 
ferred that  defendant  was  placed  on  her  guard 
as  to  their  propensity  to  do  harm. 
B.  Althonsli  an  owaer  Is  not  ve«»on> 
alble  when  the  damaire  Is  eaniied  by 
an  unforeseen  accident,  or  an  accident  be 
could  not  snard  against, — aa.wben  It  arises 

*Headaotes  by  Bbudx,  J. 

Nm-U. — As  to  liability  of  owner  of'dogs  for 
Injuries  by  them,  to  persons  coming  upon  own- 
er's premises,  see  Conway  v.  Grant  (Ga.)  14  L. 
H.  A.  106.  and  note. 
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from  a  ri$  major, — be  la  responsible  when  be 
Is  chargeable  with  the  least  fault. 
C>  The  defendant  requjested  the  de- 
ceased to  come  Into  her  ynrd. and,  after 
she  (deceased)  had  complied  with  the  request, 
defeudant  did  not  protect  ber  from  the  attaiA 
of  her  savage  dogs.  She  Is  therefore  respon- 
sible for  the  injury  wblcb  tJie  dogs  Inflicted. 

(January  7,  1901.) 

CERTIORARI  to  the  Ourt  of  Appeals  to 
review  a  judgment  affirming  a  judgment 
of  the  Civil  District  Court  for  the  Pariah 
of  Orleans  in  favw  of  plaintiff  in  an  actum 
brought  to  recovo*  damaires  for  the  death  of 
plaintiff's  wife,  which  was  alleged  to  have 
been  caused  by  dogs  owned  by  defendant. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Afefsra.  Sambala  Sc  Dneros,  Joseph  B. 
Derbes,  and  Albert  Voorhies,  for  plain- 
tiff in  certiorari: 

No  new  plaintiff  may  legally  be  substi- 
tuted, by  way  of  amendment,  in  the  place  of 
the  original  plaintiff. 

Code  Pr.  arts.  112.  419;  Curaoel  v.  Coit- 
ion, 2  Mart.  (La.)  143;  M'Rae  v.  M'Rae, 
11  La.  67-3;  Duncan  v.  Helm,  21  La.  Ann. 
304. 

Xo  amendment  is  admisuble  in  law 
which  ahovn  a  right  or  cause  of  acUon. 
when  none  was  originally  shown. 

Act  No.  71.  1884;  Walton  v.  Booth,  34 
La.  Ann.  914;  Chivera  v.  Roger,  50-La.  Ann. 
00.  23  So.  100;  Hart  v.  Bowie,  34  La.  Ann. 
32S;  £aymond  t.  Palmer,  36  La.  Ann.  281; 
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Abadi0  T.  Borgia,  41  Ia.  Ann.  288,  6  So. 
629. 

So  it  U  with  an  amendment  which  would 
alter  the  substance  of  the  dnnand  by  mak- 
ing it  diff^ent  from  the  one  originally 
brought. 

Code  Pr.  art.  4I9t  Caatille  v.  Dumartrait, 
5  ilart.  N.  S.  70;  BocMle  y.  Alvarmit  8 
Mart.  N.  S.  171. 

The  minor  children  of  a  married  couple, 
when  the  husband  and  father  has  aurvired 
the  fatally  injured  wife  and  mother,  have 
no  ri^ht  of  action  for  damages  for  personal 
injuries  received  br  her  and  from  wnieh  she 
died,  as  provided  1^  the  aforesaid  act  No. 
71.  1884. 

Walton  V.  Booth,  34  La.  Ann.  914;  CMv- 
eta  V.  Roger,  60  La.  Ann.  61,  23  So.  100; 
1  Zacharioe,  S  40,  p.  79 ;  Rev.  Civil  Code,  art. 
2402;  HoUmb  v.  Weu)  Orbana  d  0.  R.  Co. 
38  La.  Ann.  188,  68  Am.  Bep.  177;  White  v. 
Vioktinrg,  S.  d  P.  R.  Co.  42  La.  Ann.  994, 
8  8o.  475;  Act  No.  190,  1898;  Hubgh  v. 
New  Orleans  A  C.  R.  Co.  6  La.  Ann.  496, 
54  Am.  Dec.  SOS;  Bermann  v.  New  Orleans 
d  O.  R.  Co.  11  La.  Ann.  22;  Act  Na  223, 
1855;  Rev.  Civ.  Code,  art.  2316. 

The  owner  Is  responsible  for  the  damages 
done  by  his  animal  only  when  it  is  ^own 
that  it  was  of  a  ferociou*  diapoaition,  and 
the  owner  knew  it.  More  especially  as  re- 
gards the  quantum  of  damages  is  the  scien- 
ter elementary. 

Ucdvire  v.  Ringroee,  41  La.  Ann.  1031; 
MuUina  v.  Blaise,  37  Ia.  Ann.  92;  Mont- 
gomeri/  v.  Koester,  35  La.  Ann.  1091,  48 
Am.  Hep.  263;  Pike  v.  Doyle,  19  La.  Ann. 
3U3;  McQary  v.  Lafayette,  4  La.  Ann.  440; 
Grant  v.  McDonogh,  7  La.  Ann.  448 ;  Brown 
V.  Crockett,  8  Ia.  Ann.  34;  Durbridge  v. 
Wentgel,  17  La.  Ann.  20;  Rayne  v.  Taylor, 
18  Xa.  Ann.  26. 

The  owner  must  be  shown  to  have  had 
notice  of  its  vioiousness,  or  to  have  been 
wantinff  in  the  exercise  of  reaaoaable  care. 
The  habit  of  an  animal  is  in  its  nature  a 
eontinuous  fact,  to  be  shown  by  proof  of 
successive  acts  of  a  similar  kind. 

Ray,  Negligence  of  Imposed  Duties,  P^- 
Bonal,  ehap.  27;  Mason  v.  Keeling,  12  Mod. 
332;  1  Hifliard,  Torts,  3d  ed.  {  13,  p.  569; 
Goodc  T.  Martin,  67  Md.  606,  40  Am.  Sep. 
448;  Norria  v.  Warner,  69  Ul.  App.  300; 
Moss  V.  Pardridge,  9  111.  App.  400;  Moyna- 
han  V.  Wheeler,  117  N.  Y.  286,  22  N.  E. 
102;  State,  Bmith,  Prosecutrix,  v.  DonoKue, 
49  N.  J.  L.  648,  10  Atl..I50;  Klenberg  t. 
RusseU,  125  Ind.  631,  25  N.  E.  596. 

Messrs.  Dinkelspiel  &  Hart,  Perey 
Benedict,  and  30.  A.  O'SnlllTaB,  for  de- 
fendant ia  cwtiorari: 

The  owner  of  a  dog  which  does  injury  ia 
responsible  for  the  same.  Ko  scienter  of 
the  vieiousness  of  the  dog  need  be  brought 
hmne  to  the  owner.  Hhe  aot  of  the  dog,  be- 
ing per  w  vicious,  li  suffleiait  to  show  its 
propensities. 

ClvU  Code^  art.  2321;  MulUns  v.  BUnise, 
87  Ia.  Ann.  92;  Montgomery  v.  Koester,  35 
La.  Ann.  1092,  48  Am.  Rep.  253;  McGvire 
T.  Ringroee,  41  La.  Ann.  1030,  6  So.  896. 
54L.  B.  A. 


Breavx,  J.,  ddivered  ti>e  opinion  of  the 

court: 

Defendant  asks  lor  a  review  ei  ttie  judg- 
ment and  for  its  reversal.  The  suit  was 
brought  by  the  plaintifT  in  the  district  court 
in  his  own  name  and  on  behalf  of  his  minor 
children  for  damages  arising  from  tbe  death 
of  his  wife  and  the  mother  of  his  children, 
who  died  from  the  effects  of  injury  inflicted 
by  defendant's  dogs.  Plaintiff  averred  in 
his  petition  in  the  district  court  that  his 
wife  was  requested  hy  the  defendant,  who 
was  their  n^ct-do<^  neighbor,  to  oome  into 
her  back  yard,  and  cut  some  wood;  that  the 
petitioner's  wife,  being  indebted  to  defend- 
ant, and  wishing  to  be  obliging,  after  receiv- 
ing defendant's  assurance  that  she  would 
be  protected  against  the  doe^,  entered  the 
yard,  and,  while  chopping  defendant's  wood, 
in  presence  of  defendant,  she  was  attacked 
by  her  dogs,  was  maimed  and  torn  almost 
to  pieces,  causing  wound*  of  which  she  died 
a  short  time  after  the  attack.  Defendant 
filed  an  exception  setting  forth  that  plain- 
iiff^fl  petition  disclosed  no  right  or  cause  of 
action,  that  the  children  of  plaintiff  are  not 
named  therein,  and  that  it  contains  no  pray- 
er for  relief  in  so  far  as  the  minors  are 
concerned.  This  exception  was  heard  in  the 
district  court,  and  maintained,  but  the  court 
reserved  to  plaintiff  the  right  to  amend  his 
petiticm.  Some  time  afterwards  plaintiff 
flled  a  supplement  and  amendment  in  the 
district  court,  in  accordance  with  the  ri^ht 
reserved  to  him  when  defendant's  exception 
was  sustained.  To  the  supplement  and 
amendment  defendant  filed  another  excep- 
tion, reiterating  that  plaintiff  had  no  right 
or  cause  of  action,  and  that  thereby  plain- 
tiff was  substituting  another  plaintiff 
entirely,  and  raising  issues  not  raised 
in  the  original  petition,  and  which  were  not 
consistent  with  the  first  demand.  This  ex- 
ception was  referred  to  the  merits,  and  just 
prior  to  decidinc  on  the  merits  it  was  over- 
ruled. The  defendant  flled  the  plea  of  gen- 
eral denial  in  answer  to  plaintiff's  demand. 
The  judge  of  tne  district  court  pronounced 
judgment  for  plaintiff  in  the  sum  of  $2,000. 
On  appeal  before  the  court  of  appeal  the 
judgment  of  the  district  court  was  affirmed. 
Here  the  defwdant  reiterates  that  tbe 
plaintiff  has  no  right  or  cause  of  action, 
and  sets  up  that  the  original  petition  filed 
was  the  individual  petition  of  Albert  De- 
lisle,  stating  that  the  death  of  his  wife,  the 
result  of  the  bite  of  dogs,  was  caused  by 
the  defendant's  fault;  that  he  lost  the  com- 
panionsliip  and  assistance  of  his  wife;  that 
be  has  to  pay  large  medical  hills  and  funeral 
expenses;  and  that  he  has  lost  considerable 
time  in  attending  to  his  injured  wife's 
wounds  prior  to  her  death.  In  our  view, 
plaintiff  did  not,  1^  the  amendment,  substi- 
tute another  plaintiff.  His  children  were 
originally  parties  to  the  suit,  as  their  father 
allied  that  it  was  brou^t  in  behalf  of  his 
minor  children.  He  was  not  their  tutor  at 
the  time;  none  the  less  he  sought  to  make 
them  parties  by  alleging  as  before  stated. 
After  he  had  qualified  as  tutor,  he  not  im- 
properly waa  permitted  to  avail  himself  of 
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the  right  which  had  been  reserved  to  him 
OB  tutor  to  become  the  partjr  plaiotiflF. 
Whatever  rights  these  minors  had,  they 
were  entitled  to  them  at  the  time  suit  was 
brought.  Ab  they  were  not  properly  before 
the  court,  allegations  setting  forth  their 
claim  were  admissible  by  way  of  amendment 
and  supplement.  They  were  not  parties 
steangers  to  the  suit,  but  parties  in  whose 
behalf  plaintiff  had  soi^ht  to  net  np  a  claim 
and  failed  to  some  extent,  because  of  his 
omission  to  set  forth  the  names  of  these 
minors.  He  was  also  permitted  by  way  of 
amendment  to  aver  more  fully  his  cause  of 
action,  whether  individually  or  for  his  min- 
or children,  and  more  specifleally  the  items 
of  damages  sustained;  and,  in  case  of  hia 
failure  thus  to  allege,  his  suit  was  ordered 
to  be  dismissed.  llieBe  eoeeeptions  did  not 
tend  to  defeat  the  action.  They  only  re- 
tarded its  progress.  In  cases  on  appeal  this 
court  will  consider  the  granting  of  permis- 
sion to  amend  is  less  likely  to  do  an  in- 
justice than  its  refusal.  This  court  has 
also  held  that  amendment  should  be  al- 
lowed when  it  prevents  a  multiplicity  of 
suits.  The  amendment  was  granted  contra- 
dictorily with  the  defendant.  The  eonrt  or- 
dered the  defendant  to  be  cited,  and  we 
jndge  that  the  suit  was  placed  at  issue  after 
Icffal  service  had  been  made.  The  defld- 
ency  in  the  allegations  of  the  cause  of  ac- 
tion not  sufficiently  set  forth  may  be  sup- 
plied when  the  amendment  and  supplement 
18  permitted  contradictorily  with  all  parties 
concerned.  An  relatea  to  the  two-Hin  abso- 
lute dismissal  or  permitting  one  to  amend 
contradictorily  with  those  be  sues — the  dif- 
ference is  inconsiderable,  and  can  well  be 
considered  on  an  application  to  review  pro- 
ceedings as  coming  within  the  rule,  De 
minimis  non  ourut  tea. 

This  brings  us  to  defendant's  ground  of 
defense  that  the  minors  have  no  cause  of 
action.  Originally,  the  article  of  the  Re- 
vised Civil  Code  relating  to  damages  grow- 
ing out  of  offaises  or  quasi  offenses  was 
quite  restricted  in  its  scope  in  so  far  as  re- 
lated to  the  heirs  of  the  one  injured.  In- 
terpreting this  article  f2313,  as  originally 
written),  the  court  held  that  the  right  of 
action  was  not  heritable.  In  course  of  time 
this  article  was  amended  Ijt  order  to  prevent 
the  right  from  perishing  in  case  of  the  death 
of  the  one  oriirinally  injured.  By  the  flrat 
amendment,  the  right  was  inherited,  in  case 
of  death,  by  the  minor  children  and  widow 
of  the  deceased,  and,  if  there  were  no  minor 
children  or  widow,  then  by  the  surviving 
mother  and  father.  This  amendment  was 
interpreted  by  a  decision  of  this  court  as  not 
embracing  within  its  terms  the  husband, 
hut  instead  the  father  and  mother.  Walton 
V.  Booth,  34  La.  Ann.  914.  This  decision 
had  been  handed  down  a  comparatively 
short  time  when  statute  No.  71  of  1884  was 
enacted,  by  which  the  right  was  made  to 
survive  by  the  use  of  the  following  lan- 
fjuage :  The  survivors  above  mentioned  may 
also  recover  the  damages  "sustained  by 
them  by  the  death  of  the  parent  or  child, 
or  husband  or  wif^  as  the  case  may  be." 
64  L.  R.  A. 


In  OMven  t.  Bog»,  60  La.  Ann.  57,  23  So. 
100,  this  court  decided  that  the  right  of  ao- 
tion  for  the  recovery  of  damages  to  an  in* 
jured  person  who  dies  subsequent  to  receiv- 
ing the  injuries  survives  only  in  favor  of  the 
beneflciaries  designated  in  the  statute  oi 
1B84.  Here  ' the  minors  who  sue  are  ex- 
pressly designated  (they  are  the  children  of 
a  mother  (Mceased,  who  suffered  personal 
injuries),  and  it  is  not  for  us  to  determine 
that  they  shall  not  recover  in  the  face  of  the 
plain  provision  of  tne  statute  designating 
them. 

Defendant's  insistence  is  that,  where  the 
injuries  are  suffered  by  a  married  woman, 
inasmuch  as  the  right  of  action  in  her  life- 
time is  the  asset  of  the  community,  not  the 
peo-Bonal  property  of  the  injured  spouse, 
this  community  ri^t  of  action  is  eictin- 
guished  by  the  death  of  the  Injured  wife. 
We  do  not  take  it  that  this  is  the  info^nce 
to  be  drawn  from  the  language  of  the  stat- 
ute, which  expressly  provides  that  this  right 
cthall  paes  to  the  heirs.  The  language  of 
the  statute  is  imperative.  The  damage,  in 
case  of  the  death  of  the  parent  injured,  shall 
pass  to  her  minor  children;  and,  if  she  left 
no  min<Mr  children,  t^en  in  favor  of  her  sur- 
viving father  and  mother.  We  understand 
that,  in  order  to  avoid  the  extinguishmait 
of  the  right,  a  right  of  action  is  given  to 
the  heir,  as  just  stated.  Although  without 
legislation,  the  wife  has  no  personal  cl<)im 
sejiarate  from  the  community.  By  l^sla- 
tion  the  right  of  action  for  her  personal  in- 
jury may  be  made  to  survive  in  the  name  of 
the  forced  heirs.  But  defendant  further 
urgpR  that  the  personal  right  of  action  of 
the  children  under  the  2d  clause  of  the  law 
of  1S84  exists  only  in  case  they  are  entitled 
to  the  inheritable  right  of  action  provided 
for  by  the  first  clause  of  the  law;  that  a 
oneness  or  solidarity  exists  between  the  two 
rights  of  action  granted  by  the  statute  by 
renson  that  under  the  2d  clause  the  surviv- 
ors named  in  the  Ist  clause  may  also  recov- 
er damages  sustained  by  them  by  the  death 
of  the  parent:  that  the  copulative  conjunc- 
tion "also"  manifestly  shows  thin  solidar- 
ity,— ^that  is,  unless  a  minor  child  has  a 
right  of  action  under  the  Ist  clause,  he  can 
have  none  under  the  2d  clause,  and  vice 
versa.  The  word  "also,"  connecting  the  1st 
with  the  2d  dause,  in  our  view,  aoes  not 
have  the  restrictive  effect  for  which  defend- 
ant contends.  On  the  contrary,  it  has  the 
effect  of  extending  or  broadening  the  rights, 
BO  as  hy  implication,  at  least,  to  include  the 
parent,  whether  it  be  father  or  mother. 

We  pass  to  a  consideration  of  the  defend- 
ant's responsibility  for  the  injury  inflicted 
by  her  dogs.  The  district  ju<^^  in  a  care- 
fully prepared  opinimi,  describes  these 
bounds  as  being  large,  with  long  bodies  and 
flapping  ears,  long  tails,  and  of  a  brownidi 
or  reddish  tan  color.  He  concluded,  from 
their  description,  that  they  were  English 
bloodhounds,  in  all  probability  crossed  with 
stag  hounds,  corresponding  in  description 
with  the  hounds  kept  in  the  prisons  of  this 
and  other  states,  and  trained  for  the  pur- 
suit of  escaped  convicts.   He  states  further 

Digitized  by  Google 


DiLiBLB  T.  BouBBuenL 


4S8 


that  the  do^  -were  vidoua, — maybe  inferred 
by  their  size,  breed,  and  actual  conduct, 
lliese  are  the  view*  of  tiie  judge  of  the  first 
instance,  upon  whom,  in  the  first  instance, 
derolTee  the  task  of  sifting  and  weighing 
conflicting  testimony.  This  opinion  does 
not  come  un  before  us  directly  for  review. 
Another  constitutional  authority  is  in- 
trusted witn  the  duty  of  giving  it  considera- 
tion, and  of  appreciatinv  the  facts  as  set 
forth  by  the  wiUiesses,  and  of  passing  upon 
the  first  judgment  based  upon  these  facta. 
The  court  of  appeals,  in  deciding  the  case, 
found  that  "there  is  conflict  of  evidence  as 
to  the  character  of  the  dogs  and  defendant's 
knowledge  thereof,  but  we  should  accept  the 
conchuion  of  fact  of  the  judge,  who  heard 
and  saw  the  witnesses.  But,  were  this  oth- 
erwise, we  do  not  think  that  the  doctrine 
that  geienter  is  a  prerequisite  to  the  liabil- 
ity of  the  owner  finds  lodgment  in  our  law 
and  jurisprudence.  Kot  only  does  any  act 
whatevn-  of  man  that  causee  damages  to 
another  oblige  him  by  whose  fault  it  hap- 
pened to  repair,  but  he  is  responsible  for 
damages  resulting  from  his  negligence  or 
imprudence,  caus^  by  the  acts  of  the  thing 
whicn  he  has  in  his  custody.  Rev.  Civil 
Oode,  arts.  231S,  2316,  2318,  are  positive 
and  equivocal.  The  owner  of  the  anima)  is 
answerable  for  the  damage  he  has  caused. 
There  ia  no  qualification,  no  restriction,  no 
condition  affixed  to  the  l^al  responsibil- 
ity;" citing  Marcade  and  Demolombe  in 
support  of  the  views  before  expressed.  The 
court  of  appeals  in  its  opinion,  also  says: 
"In  a  case  in  which  a  father  was  sued  for 
damages  caused  by  his  minor  child,  it  was 
said  Hlie  law  iteelf  imputes  the  fault  to  the 
fether.*  It  presumes  that  it  resulted  from 
lack  of  sufficient  care,  watchfulness,  and 
difldpline  on  his  part  in  the  exercise  of  the 
parental  authority.  This  is  the  vvrj  rea- 
son and  foundation  of  the  rule.  For  like 
reasons,  the  law  imposes  responsibility  up- 
on the  owner  for  damages  occasioned  1^  his 
animals,  who  have  certainly  no  greater 
powers  of  discernment  than  the  infant  of 
tender  yearsf"  citing  MuUina  v.  Blaise,  37 
La.  Ann.  02.  We  are  not  inclined  to  ques- 
tion the  correctness  of  the  conclusion  of  facts 
at  which  the  judge  of  the  district  court  ar- 
rived, aflirmed  as  they  are  by  the  court  of 
appeal.  Taking  this  conclusion  of  facts  as 
found  for  a  basis,  it  irresistibly  follows  that 
the  defendant  was  at  fault;  that  these  dogs 
were  not  the  mild  and  amiable  creatures  she 
says  they  were.  But  the  defendant.  In 
meeting  plRintifTs'  charges  that  these  dogs 
were,  to  their  knowledge,  savage  and  fierce. 
Insists  that  it  was  then  imprudent  on  the 
part  of  the  mother  to  venture  to  go  in  de- 
fendant's yard  to  cut  wood  for  her.  This 
insistence  presents  matter  for  consideration 
in  fixing  the  amount  of  the  damages,  to 
which  we  will  return  in  a  moment.  This 
brings  us  to  a  consideration  of  the  doctrine 
of  Moienter  m  an  elemoit  in  fixing  the  own- 
er's liability.  We  are  not  Inclined  to  go 
to  the  extent  that  it  is  of  no  consequence, 
in  determining  the  liability  of  the  owner, 
whether  or  not  he  had  knowledge  of  the 
ML.B.  A. 


vicious  propensities  of  his  animals.  True, 
the  owner  of  the  animal  is  responsible  for 
the  damage  it  haa  caused.  We  do  not  think, 
however,  that  there  is  no  limitation  to  his 
liability,  and  that  in  all  cases  of  bad  con- 
duct of  the  animal  causing  the  injury  he  is 
to  be  held  in  damages.  The  article  itself  re- 
lating to  the  owners  responsibility  contains 
restrictions  ana  qualifications.  The  owner 
is  not  responsible  if  the  animal  had  been 
lost  or  had  strayed  more  than  a  day,  and  he 
may  discharge  himself  from  responsibility 
by  abandoning  it,  save  where  the  master  has 
turned  loose  a  dangerous  animal,  for  then 
he  must  pay  lor  all  the  harm  dcme.  There 
is  no  question  before  us  of  abandonment. 
We  quote  above  from  the  article  relating  to 
injury  caused  by  animals  to  sustain  the 
proposition  that  there  are  limitations  to  the 
responsibility.  Besides  that,  the  damages 
caused  animals  are  not  viewed,  as  relates 
to  liability  as  being  similar  to  the  damages 
caused  by  a  minor  fen*  which  a  tutor  is  re- 
sponsible, or  the  damage  for  which  employ- 
ers are  responsible  growing  out  of  the  acts 
of  their  employees,  teachers  for  their  schol- 
ars, and  artisans  for  their  apprentices. 
The  control  and  relation  between  one  and 
other  are  not  the  same.  The  sentiment  of 
consideration  and  TMpect  and  control  be- 
tween man  and  animals  is  not  the  same  as 
that  which  erists  between  mas  and  man, 
and,  in  consequence,  the  liability  for  dam- 
ages is  fi>;ed  by  different  rules.  As  to  the 
animal,  as  it  is  in  some  cases  with  a  mere 
thing,  it  may  be  abandoned  in  case  it  has 
caused  damage.  In  our  view  of  the  author- 
ities upon  the  subject,  we  have  not  found 
that  under  the  civil  law,  from  which  the  ar- 
ticles of  our  Civil  Code  are  derived,  it  is  al- 
ways held  that  the  diaracter  of  the  animal, 
and  knowledge  of  Its  propensities  to  do 
harm,  is  of  no  consequence  in  passing  upon 
the  responsibility  of  the  owner.  We  tske  it 
that  the  rule  is  the  other  way  in  so  far  as 
the  damage  is  caused  by  an  accident  not  to 
be  foreseen  or  guarded  against;  as  when  it 
arises  from  a  tn*  major.  Article  2321  of 
the  Revised  Civil  Code  (Code  Napoleon,  art. 
1385),  is  founded  upon  the  presumption 
that  the  fault  is  chargeable  to  the  owner  of 
the  animal  that  caused  the  damage,  or  to  the 
person  in  whose  use  or  under  whose  care  it 
was  at  the  time  of  the  accident;  and  that 
presumption  can  be  made  to  give  way  only 
in  the  presence  of  proof  either  of  an  unfore- 
seen event  or  1^  the  imprudoice  of  the  one 
injured.  3  Fuzier-Herman,  p.  005,  No.  37. 
The  r^ench  commentators  have  approving- 
ly referrred  to  this  view.  Prom  20  Laurent, 
p.  675.  we  quote:  "That  is  to  say.  that 
there  is  no  responsibility  when  there  is  no 
fault;  the  one  to  whom  the  damage  is  im- 
putable should  be  permitted  to  prove  that 
he  was  not  at  all  at  fault.  But  It  is  only 
needful  to  prove  the  lightest  fault  {oulpa 
levi»)  to  hold  the  owner  responsible.**  In 
all  the  cases  in  our  jurisprudence  to  which 
we  have  been  referred  there  was  some  fault 
for  which  the  owner  was  responsible;  nota- 
bly the  cases  of  Montgomery  v.  Koeater,  35 
La.  Ann.  1094,  48  Am.  Rep.  253,  and  ifo- 

Digilized  by  GoOg Ic 


LoDiaiAHA  Sdtrkicb  Uodbt. 


Jam.. 


Ovire  r.  Hingroae,  41  La,  Ann.  1029,  0  So. 
89d. 

The  amount  of  the  damages  is  the  on\j 
ouestion  remaining  for  our  determination. 
A  moment  ago  we  referred  to  the  fact  that 
the  children  of  the  deceased  testified  that 
the  dogs  in  question  acted  with  some  degree 
of  flerceness,  and  soucht  to  annoy  them  from 
the  neighboring  yard.  It  none  the  less  re- 
mains that  defendant  requested  the  mother 
(the  deceased)  to  come  into  her  yard  to  cut 


wood  for  ber,  and  that,  after  she  had  com- 
plied with  the  request,  the  defendant,  Mrd. 
Bourriague,  could  not  (dia  not  even  attempt 
to)  protect  her  from  their  attack.  For  rea- 
Boos  aligned,  the  order  niai  is  recalled  and 
set  aside,  and  defendant's  application  is  re- 
jected. 

PetiUon  for  rehearing  denied  April  1, 
1001. 


UABTLAND  COURT  07  APPEALS. 


BALTIMORE     CONSOLIDATED  RAIL- 
WAYS  COMPANY,  Appt., 

V. 

James  W.  ABMSTRONG. 

(92  Md.  664.) 

Th«  auMlIfleaUaM  of  tte  rmlm  ihmX  mn» 
tpMitr    of    eontvlbwtorr  MevllV«ne* 

cannot  recovep  for  Injuries  neffllgeotly  In- 
flicted, which  permlti  a  recovery  in  case  de- 
fendant might,  after  dlacoTerlng  plaintiff's 
peril,  have  avoided  the  Injury  by  the  exercise 
of  due  care.  Is  not  applicable  where  plaintiff. 
In  attempting  to  pat  a  parcel  on  the  front 
platform  of  a  street  car,  negligently  stood  on 
the  side  towards  the  other  track,  and,  upon 
perceiving  a  car  approaching  on  It  and  re- 
ceiving and  assenting  to  Instructions  from  Its 
motorman  as  to  reaching  a  place  of  safetj, 
becaaie  eonfoaed  and  sot  cau^t  betwsea  tne 
can  and  Injured. 

(JanoazT  2S,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Baltimore  City  Court  in  favor  of 
plaintiff  in  an  action  broueht  to  recover 
damages  for  personal  injuries  all^[ed  to 
have  been  caused  by  defendant's  ne^pigence. 
Reverwd. 

The  facts  are  stated  in  the  opinion. 
Mesara.  XL  J.  D.  Cross,  Fielder  O. 
SUnclufl*  and  George  Dobbin  Feui- 
1,  for  appellant: 


Judge  Thompson  (N^ligence,  vol.  2,  p. 
116S)  sums  up  the  law  as  follows:  1.  If 
A  and  B  have  ooth  been  guilty  of  negligence 
otmtelbutin^  or  tending  prtHcimately  to  pro- 
duce the  injury  complained  of,  A  cannot  re- 
cover damages  of  B  unless,  after  discover- 
ing the  n^ngence  of  A.  B  could  have  avoid- 
ed the  c<msequenced  of  A's  negligence — that 
is,  could  have  avoided  Uie  injury  which  took 
place— 4y  the  exercise  of  ordinary  care.  2. 
One  person  Is  not  bound  to  anticipate  that 
another  person,  being  «ui  juria,  will  ncsli- 
gently  expose  himself  or  his  properly  to  In- 
jury, and  is  not  bound  to  malu  provision 


against  the  consequences  of  such  negligence. 
Therefore,  if  A  has  negligently  placed  his 
person  or  his  property  in  such  a  situation 
that  TA  is  liable  to  injure  it  in  Uie  exercise 
of  his  lawful  business,  and  B,  without  dis- 
covering that  A  has  done  this,  so  injures  it, 
n  is  not  bound  to  pay  damages  to  A,  al- 
though at  the  time  he  committed  the  injury 
he  was  not  proceeding  with  ordinary  care. 

Besdi  {Contrib.  N«[.  chap.  2)  says: 
Whenever  the  plainti#s  case  shows  any 
want  of  ordinary  care  unda-  the  circumstan- 
ces, even  the  slightest,  contributing  in  any 
decree,  even  the  smallest,  as  a  proximate 
cause  of  the  injur>'  for  which  he  brin<^  his 
action,  hia  right  to  recover  is  thereby  de- 
nt roved. 

The  rule  which  was  introduced  into  the 
law  of  contributoTy  negligence  \n  the  case 
of  Daviea  and  Jfann,  lO^foes.  h  W.  546. 
which  permits  the  plaintiff  to  recom-,  al- 
though guilty  of  contributory  neglig^ioe.  if 
the  defendsnt  could  have  avoided  the  result 
of  that  negligence,  must  not  be  applied  un- 
less the  plaintifT  was  in  such  a  position  that 
he  was  helpless,  and  therefore  unable  to  con- 
tinue to  make  proper  efforts  to  escape  from 
the  approaching  danger,  and  it  must  appear 
that  the  defendant  had  knowledge  of  this 
helplessness,  and,  after  acquiring  this 
knowledge,  wan  able  to  prevent  the  aoddeot. 
but  did  not  try  to  do  so. 

The  rule  has  been  extended  in  this  state 
improperly  to  cover  cases  where  the  plain- 
tifT was  fully  capable,  up  to  the  time  of  the 
injury,  of  avoiding  the  accident. 

Korthem  (7.  R.  Co.  v.  State  ttw  of  PHee, 
29  Md.  43Q;  Butterfteld  T.  Forraster,  11 
East,  60. 

The  old  limitation,  that  the  rule  was  not 
to  apply  when  the  plaintiff  was  as  free  to 
avoid  the  injury  as  the  defendant,  and 
therefore  the  accident  was  concurrent,  has 
been  overlocdced  by  the  courts  entirely,  and, 
without  meaning  it,  this  decisions  have  to  a 
great  extent  dntrc^e^  the  defense  of  con- 
&ibntory  nctgligenee. 


Non. — For  a  case  In  this  series  ss  to  right 
to  recover  for  Injuries  received  In  attempting  to 
escape  from  an  unexpected  danger  to  which  the 
Injured  party  bad  exposed  blmself,  see  Garrlty 
V.  Detroit  Cltlsens'  Street  R.  Co.  <Hlcb.)  37  L. 
B.  A.  629. 

As  to  rule  of  lait  clear  chance  In  negligence 
cases,  see  also  Cincinnati,  H.  k  D.  R.  Co.  t. 
64  L.  R.  A. 


,  Kftssen  (Ohio)  16  L.  A.  674 ;  Smith  t.  Nw 
folk  ft  8.  R.  Co.  (N.  C.)  26  L.  R.  A.  287 ;  Pickett 
T.  Wilmington  ft  W.  R.  Co.  (N.  C.)  80  1..  R.  A. 
2ST;  Brotberton  v.  Hanbattan  Beach  Improv. 
Co.  (Neb.)  33  L.  R.  A.  598:  Thompson  v.  Salt 
J.slte  Rapid  Transit  Co.  (Utah)  40  R.  A. 
172:  and  Tesch  v.  Hllwsukes  Electric  R.  * 
Light  Co.  (Wia)  68  L.  R.  A.  6I3.  . 
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Lake  Jtoland  Kiev.  R.  Co.  v.  McKeven, 
80  Md.  503,  31  Atl.  797;  Baltimore  Trao- 
tion  Co.  V.  Ajtpel,  SO  Md.  603,  31  Atl.  964; 
Baltimiire  Conscl.  R.  Co.  v.  Rifeowitz,  80 
Md.  338.  43  Atl.  762. 

In  Ihe  earlier  cases  in  this  state  this  rule 
had  not  been  so  extended. 

Maryland  O.  B.  Co.  Veubeur,  62  Md. 
391. 

iletM-8.  Hmtit  W.  HemdarsoB,  Bemr 
M.  mtsel,  and  Harold  B.  SerbmBer,  for 

appellee : 

Tlie  plftintifTs  first  prayer  was  approved 
by  this  court  in  Baltimore  City  Pass.  R.  Co. 
V.  Ooonf^ij,  87  Md.  262,  39  Atl.  859,  and 
Philadelphia,  W.  <£  B.  R.  Co.  v.  Btebbing, 
62  Md.  515. 

The  instruction  to  the  jury  upon  the  meaa- 
ure  of  damages  contained  in  the  plaintiflT's 
third  prayer  was  accepted  as  a  proper  state- 
ment of  the  law  in  the  case  of  Baltimore  <£ 
O.  R.  Co.  V.  Fitzpatricfc,  35  Md.  32. 

Pittsburg  &  C.  R.  Co.  v.  Andrews,  39  Md. 
336,  17  Am.  Rep.  5G8;  McMahon  T.  THoHh- 
em  C.  R.  Co.  39  Md.  441. 

There  are  no  circumstances  under  which 
the  defendant  could  be  relieved  of  the  duty 
of  using  ordinary  care. 

Baltimore  0.  R.  Co.  v.  State  use  of 
Trainor,  33  Md.  056. 

The  question  of  negligence  or  the  want  of 
ordinary  care,  in  cases  like  the  present,  is 
one  of  fact  for  the  cocsideration  of  the  jury. 

Baltimore  d  O.  B.  Co.  v.  Fitxpatriok,  35 
Md.44. 

Sohiniiekerf  J.,  driivered  the  opinion  of 

the  court: 

This  is  Ml  appeal  from  a  Judi^eat  ob- 
tained in  the  Baltimore  city  court  by  the 
appellee  for  damages  sustained  by  him  from 
having  been  caught  and  injured  between 
two  electric  street  cars  onerated  by  the  ap- 
pellant. There  was  evidence  tending  to 
prove  the  following  facts :  The  appellee  had 
been  riding  westward  on  Pratt  street  in  a 
car,  and  alighted  therefrom  at  the  intersec- 
tion of  Pratt  and  Charles  streets  for  the 
purpose  of  boarding  a  south-bound  car  on 
the  latter  street.  When  he  left  the  Pratt 
street  car,  there  was  a  south-bound  car 
standing  on  Charles  street  at  the  north  side 
of  Pratt  street,  and  a  north-hound  car  stand- 
ing on  Charles  street  at  the  south  side  of 
Pratt  street.  He  says  that  he  looked  for  a 
ear  on  Charles,  and  saw  the  south-bound 
one.  which  ha  wished  to  take^  but  saw  no 
north-bound  onei  He  at  once  took  from 
the  front  platform  of  the  car  on  which  he 
had  been  ridfng  "a  eoollng  board,"  measur- 
ing about  37i  inches  long  by  20}  inches 
wide,  and  started  with  it  in  his  hands  for 
the  south-bound  car  on  Charles  street.  In- 
stead of  going  around  this  car  to  its  west 
side,  which  was  nearest  the  sidewalk,  and 
out  of  tho  way  of  other  tracks,  he  went  di- 
rectly across  Charles  street  to  the  east  side 
of  the  car  next  to  the  north-bound  track, 
and  from  that  position  handed  his  cooling 
board  over  the  gate  at  the  front  platform 
of  the  car  to  its  motorman.  Just  as  he  fin- 
ished putting  Uie  board  over  the  gate,  the 
ML.  R.  A. 


noi-th-hound  car,  which  was  then  in  motion, 
reached  him,  and  he  was  caught  between  the 
two  ears  and  injured.  The  evidence  as  to 
the  precise  manner  in  which  he  got  between 
the  two  cars  is  explained  by  the  witnesses 
as  follows:  The  motormen  on  both  cars,  the 
conductor  of  the  north-boiind  car,  and  a  wit- 
ness who  was  standing  at  the  front  of  that 
car  all  testified  that  when  the  north-bound 
car  reached  the  plaintiff  he  was  standing 
in  a  safe  place,  on  the  step  to  the  front  plat- 
form of  the  south-bound  ear,  handing  his 
cooling  board  over  the  gate  to  the  motor- 
man.  The  witness  who  was  standing  at  the 
front  of  the  moving  car  and  the  motorman 
who  was  receiving  the  cooling  board  both 
sny  that  the  plaintiff  steppM  or  jumped 
down  between  the  cars.  Both  motormen  say 
that  they  warned  the  plaintiff  to  lookout 
Rs  the  north-hound  car  was  coming  up  to 
him,  and  the  motorman  on  that  car  testified 
positively  that  the  plaintiff  r^ponded  "At! 
right"  to  his  warning,  and  then  stepped  up 
onto  the  step,  where  the  car  of  the  witness 
could  have  safely  passed  him  if  he  had  re- 
mained in  that  position.  Both  the  motor- 
man  and  conductor  of  the  north-bound  car 
testified  that  their  car  v&i  slowly  crossing 
Pratt  street,  with  its  gong  ringing,  when 
it  fame  up  to  the  plaintiff.  The  plaintiff, 
althoneh  he  testified  that  he  "could  hardly 
tell  how  it  happened"  that  he  got  between 
the  cars,  said:  "I  saw  that  the  street 
fOharlea  street]  was  clear,  when  I  started 
over,  as  far  as  the  south  side  of  Pratt  street. 
There  was  no  wagon  or  nothing  In  sight.  I 
hurried  across,  and  somebody  said,  'Look 
out.*  As  I  looked  out,  I  found  that  I  eith- 
er had  to  be  picked  up  by  the  car  or  get  be- 
tween the  cars."  He  further  testified  that 
while  he  was  putting  the  cooling  board  over 
the  gate  of  the  south-bound  car  to  the  mo- 
torman be  locked  right  at  the  motorman,  and 
did  not  keep  his  eye  on  the  north-bound 
track,  and  that  he  heard  no  gong  ring;  that, 
just  as  he  got  rid  of  the  board,  the  motor- 
man  who  was  taking  it  from  him  said  "Look 
out,"  and  he  cast  his  eye  down,  and  the 
north-bound  car  was  right  on  him;  that 
there  was  then  no  chance  hut  to  get  between 
the  cars;  that  he  "had  not  the  least  idea 
that  he  would  not  have  room  there  between 
the  cars;"  and  that  he  got  between  them 
and  was  injured.  He  was  a  large,  fieshy 
man.  The  motorman  who  took  the  cooling 
board  from  the  pMntlff  further  testified 
without  contradiction  that  when  the  latter 
started  to  go  between  the  cars  he  called  to 
him  to  go  around  in  front  of  the  south-bound 
car,  and  that  there  was  plenty  of  room  for 
him  to  do  so  safely,  as  the  fender  was  nar- 
rower than  the  car;  but  the  plaintiff,  in- 
stead of  taking  his  advice,  got  between  the 
two  cars.  The  plaintiff  twtified  in  rebuttal 
that  he  did  not  get  upon  the  step  of  the 
north-bound  car  when  he  banded  the  cool- 
ing board  over  the  gate  to  the  motorman, 
but  he  did  not  refer  to  or  deny  the  state- 
ments made  by  the  witnesses  for  the  defense 
that  he  had  answered  "All  right"  to  the 
warning  of  the  north-bound  motfaman,  or 
that,  as  he  was  going  between  the  cars,  the 
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•outh-bound  inotonnaii  told  him  to  go 
around  in  front  of  th«  fender  of  faia  car, 
which  was  not  in  motion. 

Th«re  is  but  one  exeepti<m  in  the  reSord, 
and  that  was  taken  to  the  action  of  the 
court  upon  the  prayera.  The  plaintiff  of- 
ferod  three  prayers,  all  of  which  were 
panted,  and  the  defendant  offered  seven 
prayers,  of  which  the  second  and  third  were 
rejected,  the  fourth,  sixth,  and  seventh  were 
panted,  and  the  first  and  fifth  Were  f;ranted 
as  modified  by  the  court.  The  plaintiff's 
second  prayer  and  the  defendant's  first 
prayer  as  modified  by  the  court  substantial- 
ly uirectwl  the  jury  that,  if  they  found  the 
plaintiff  jjuilty  of  contributory  negligence, 
that  would  not  disentitle  him  to  recover  if 
the  defendant's  inotorman  could  have  avoid- 
ed the  accident  by  the  exercise  of  due  care 
after  he  saw  or  ought  to  have  seen  the  plain- 
tiff's peril.  Keither  of  these  two  prayers 
was  objectionable  in  the  form  in  which  it 
was  granted  if  the  facta  of  the  case  justified 
the  court  in  modifying,  in  the  manner  just 
stated,  the  general  doctrine  that  negligence 
on  the  part  of  a  plaintiff  contributing  di- 
rectly to  the  injuiT  complained  of  will  de- 
bar his  recovery  of  damages  therefor.  The 
apnellant  earnestly  contended  in  its  brief 
and  at  the  argument  that  this  court  in  its 
recent  decisions,  especiallr  in  ifcKetcen't 
€aae,  80  Md.  5!)3.  31  Atl. '797,  and  ApjteVs 
Cttsv,  80  Md.  603.  31  Atl.  flfi4.  and  Rifcow- 
He's  Case,  80  Md.  338,  43  Atl.  702,  had 
gone  much  further  in  the  use  of  this  modifi- 
cation of  the  general  doctrine  than  in  its 
earlier  eases,  and  that  it  had  in  fact  gone  so 
far  in  that  direction  as  to  practically  de 
stroy  the  defense  of  contributory  negligence. 
He  cited  Maryland  O.  R.  Co.  v.  Veuhcur,  62 
Md.  Sni.  as  containing  a  statement  of  the 
views  held  by  the  court  on  this  subject  prior 
to  the  recent  decisions.  The  fnct.  however, 
is  that  long  prior  to  the  decision  of  that 
case  tlie  use  of  pre«sely  the  same  form  of ; 
mollification  of  the  general  doctrine  as  that 
employed  in  two  prayers  now  under  conMd- 
cration  had  been  definitely  sanctioned  by 
this  court  in  yorthern  C.  R.  Co.  v.  State  use 
of  Price,  20  Md.  430,  96  Am.  Dec.  54f);  Bal- 
timore rf  0.  R.  Co.  V.  State  uie  of  Trainor, 
33  Md.  554,  and  Klipper  v.  Coffey,  44  Md. 
12»,  and  it  was  declared  to  be  "the  settled 
law  of  this  state"  in  the  case  of  lialtUnore 
4  O.  R.  Co.  V.  Mulligan,  45  Md.  404.  The 
modification  may  be  regarded  as  having  orig^ 
inated  in  the  cases  of  Davies  v.  Mann,  10 
Mees.  *  W.  fi46.  and  Tuff  v.  Warman,  5  C. 
B.  N.  S.  573,  both  of  which  were  cited  with 
approval  in  Pria^a  Case,  29  Md.  436.  06  Am. 
Yiec.  545,  and  hlulHgan's  Cam,  45  Md.  404. 
Seuhtnr'a  Case  was  one  of  a  collision  at  a 
crossing  on  a  steam  railroad,  and  there  was 
evidence  that  the  plaintiff  failed  to  exercise 
ordinary  care  in  looking  up  and  down  the 
track  as  be  approached  it.  The  lower  court 
granted  a  prayer  instructing  the  jury  that, 
even  if  they  found  thii  plaintiff  guilty  of 
contributory  negligence,  he  was  still  entitled 
to  recover  "unless  they  further  find  that  the 
defendant  could  not,  by  the  exercise  of  care 
and  diligence  on  its  pirt,  have  avoided  such 
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accident."  This  court  held  the  prayer  bad 
because  it  failed  to  define  with  accuracy  the 
relative  duties  and  obligations  of  the  parties 
under  the  facts  of  that  case,  and  left  the 
jury  at  liberty  to  regard  as  negligence  on 
the  part  of  the  defendant  the  omission  by  it 
of  any  one  of  a  numl>er  of  precautions  men- 
tioned in  the  evidence  some  of  which  it  was 
and  others  of  which  it  was  not  legally  bound 
to  observe.  In  defining  the  doctrine  of  con- 
tributory negligence  the  court  in  that  case 
sayq :  "The  general  principle  Is  that,  where 
both  parties  ^  their  negligence  directly  con- 
tributed to  the  production  of  the  accident, 
neither  has  a  right  to  recover  of  the  other 
for  injuries  sustained  therebv.  But  there 
are  exceptions  to  this  general  rule,  and  in 
cases  like  the  present  the  exception  is  that 
if  the  defendant,  or  those  acting  for  it,  had 
becon'e  aware  of  the  perilous  eitnation  f>f 
the  plaintiff,  though  that  peril  had  been  in- 
curred by  the  negligent  or  even  reckless  con- 
duct of  the  plaintiff,  yet  the  defendant  or 
its  agents  would  be  bound  to  use  all  reason- 
able diligence  to  avoid  the  accident.  But, 
in  order  that  this  qualification  of  or  excep- 
tion to  the  genra-al  rule  may  be  successfully 
invoked  by  the  plaintiff,  he  must  show 
knowledge  on  the  part  of  the  defendant  or 
its  agents  of  the  peril  in  which  he,  the  plain- 
tiff, was  placed,  and  that  there  was  time  aft- 
er such  knowledge  within  which  to  make 
the  effort  to  save  him  from  the  impending 
danger.'*  The  difference  between  the  modi- 
ficntion  of  the  general  principle  recognized 
as  proper  in  Ncuheur'a  Case  and  that  sanc- 
tioned by  this  court  in  the  recent  cases  is 
simply  that  in  the  former  eaae  the  defend- 
ant was  held  liable  if  he  could,  by  the  exer- 
cise of  reasonable  care,  after  he  became 
uware  of  the  plaintiff's  peril,  have  averted 
the  accident,  and  in  the  later  cases  he  was 
held  liable  if  he  could  have  prevented  it  aft- 
er he  became,  or  ought  to  have  hecome, 
aware  of  the  peril,  iliere  is  no  difference 
In  principle  between  these  two  f<nins  of  in- 
struction to  the  jury,  for  It  cannot  be  seri- 
ously contended  that  when  the  defendant  Is 
in  &  position  from  which  be  ought  to  see,  or 
by  the  exercise  of  reasonable  care  could  see. 
the  plaintiff's  peril,  he  may  avert  his  face, 
or  close  his  eyes,  and  not  see  it,  and  then  es- 
cape liability  for  an  injury  resulting  from 
such  conduct  on  his  part.  As  was  said  by 
this  court  in  C'ooney'a  Cass,  87  Md.  2fl8,  89 
Atl.  861 :  "The  law  will  not  permit  the  loss 
of  life,  limb,  or  even  property,  to  be  delib- 
erately and  carelessly  inflicted,  when  it 
could,  by  reasonable  care  and  caution,  be 
avoided,  merely  because  the  injured  person 
was  negligent."  This  modification  of  the 
general  doctrine  of  contributoiy  n^ligence 
should  not  be  constantly  or  indiscriminate- 
ly used  in  instructing  juries  in  suits  for 
injuries  caused  by  negligence,  but  its  em- 
ployn>ent  should  t>e  confined  to  those  cases 
in  which  there  is  testimony  placing  the  de- 
fendant or  his  agent  in  a  situation  afford- 
ing him  an  opportunity  to  discover  the 
plaintiff's  peril,  by  the  exercise  of  reasonable 
care,  in  tiiiie  to  avert  it.  The  recent  Ca«e« 
of   McKewen,   Appel,   and   BifcowUa,  to 
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which  we  have  referred*  were  all  coBes  of 
injury  hj  dectric  atreetcarsto  persons  cross- 
ing their  tracks  at  interBecting  streets. 
In  both  MeKctcen'a  and  BifeowUifa  Otuet 
the  car  which  indicted  the  injury  was  run- 
ning at  a  high  rate  of  speed,  and  the  evidence 
tended  to  snow  that,  if  the  motorman  had 
slackened  his  speed,  and  held  his  car  well 
under  control,  as  he  approached  the  cross- 
ing, he  could  have  seen  the  plaintiff  in  time 
to  ha\e  prevented  the  accident.  In  AppeVt 
Ca»9  there  was  evidence  that  the  motorman 
did  not  use  the  ample  opportunity  which  he 
had  after  he  ought  to  have  seen  the  plain- 
tiff to  protect  him  from  injury.  In  those 
three  cases  the  evidence  plainly  called  for 
the  form  of  instruction  given  oy  the  court 
to  the  juiy. 

Applying  the  principles  which  we  have 
been  considering  to  the  case  now  before  us, 
we  do  not  think  it  was  a  proper  one  tn 
which  to  modify  the  general  proposition 
that  the  plaintiff's  contributory  negligence 
barred  his  right  of  recovery.  He  was  pal- 
pably guilty  of  negligence  which  contributed 
directly  to  his  injury,  and  without  which 
the  injury  would  not  have  happened.  He 
had.  it  is  true,  an  equal  right  with  the  car 
to  be  upon  the  track,  which  was  laid  in  a 
public  street  of  the  dty ;  hut  he  went  delib- 
erately, when  encumbered  with  his  awkward 
cooling  hoard,  to  the  dai^terous  side  of  the 
south-bound  car,  when  accees  to  its  safe  side 
was  unobstructed,  and  he  stood  there  until 
he  could  pass  the  cooling  board  over  the  gate 
of  the  front  platform  to  the  motorman,  and 
mea;nwhile  kept  no  lookout  for  approaching 
cars  on  the  north-hound  track,  which  was  al- 
most under  his  feet.  It  Is  not  denied  that 
the  motorman  of  the  approaching  car  saw 
the  plaintiff  between  the  tracks  as  he  cams 
near  him.  The  only  question  on  that 
branch  of  the  case  is  whether,  after  seeing 
the  plaintiff,  he  used  reasonable  care  to  pre- 
vent injury  to  him.  If  the  testimony  of  the 
'  motorman  to  which  we  have  already  ad- 
verted, and  which  is  corroborated  by  three 
other  witnesses,  is  to  he  believed,  he  gave 
the  plaintiff  timely  warning;  and  the  plain- 
tiff at  lirat  heeded  the  warning,  and  got  into 
a  ssfe  place,  which  he,  in  bis  confusion,  aft- 
erwards abandoned.  This  testimony  is  only 
contradicted  to  the  extent  that  the  plaintiff 
in  rebuttal  said  that  he  had  not  gotten  upon 
the  step  of  the  car;  but  he  himself  had  al- 
ready testified  that  ha  could  hardly  tell  how 
it  happened  that  he  got  between  the  cars, 
and  he  waa  evidently  much  confused  at  the 
time  of  the  accident.  Furthermore,  the  un- 
contradicted testimony  of  the  motorman  of 
the  south-bound  car  was  that  ,when  he  saw 
the  plaintiff  about  to  go  between  the  cars  he 
told  him  to  go  around  the  fender  of  his  car, 
where  there  waa  room  for  him  to  go  in  safe- . 
ty.  The  plaintiff  further  testified  that  wh«i 
he  went  between  the  oars  he  thought  there 
was  ample  room  for  him  there.  The  testi- 
mony in  the  case  did  not,  in  our  opinion, 
justify  the  court  below  in  granting  the 
plaintiff's  second  prayer,  or  in  modifying 
the  defendant's  first  prayer  as  it  did.  We 
further  think  that,  in  view  of  the  un- 


doubted  contributory  negligence  of  the  plain- 
tiff, without  which  the  accident  would  not 
have  occurred,  and  the  practical  absencft  of 
evidence  tracing  the  cause  of  the  injury  to 
negligence  of  the  defendant's  agents,  tiie 
case  falls  within  the  principles  laid  down 
in  State  vse  of  Bacon  v.  Baltimore  A  P.  R. 
On.  AS  ]^]d.  486,  and  the  case  there  cited  of 
Dublin,  W.  A  W.  R.  Go.  v.  Slattery,  L.  R. 
•1  App,  Cas.  1160.  and  the  court  below  would 
have  been  justified  in  withdrawing  it 
from  the  jury  if  an  inatruction  to  that  ef- 
fect had  been  asked  for.  We  think  that  the 
judgment  should  he  reversed,  without  a 
new  trial,  and  for  that  reason  it  will  not  be 
necessary'  for  us  to  review  the  action  of  Uie 
court  below  on  the  other  prayers. 

Judgment  reversed,  without  new  trial. 

Rehearing  denied. 


Adeli^  Colt  WILLIAMS  ef  A,  AppU., 

V. 

COMMITTEE  OF  THE  BAPTIST  CHUKCH 
IN  THE  CITY  OF  BALTIMORE. 

(92  Hd.  40T.J 

An  abMolnte  vlft.  and  not  a  trait,  !■  cre- 
mtrtA  br  a  will  beqneatbloK  a  fund  to  a 
church,  and  "suggesting"  that  It  be  used  to 
(*omplete  the  spire,  or  Invested  and  the  in- 
come ased  to  carry  on  a  church  mission  or  for 
the  t»nefit  of  the  church  poor, — especially  In 
view  of  the  fact  that  the  objects  designated 
nre  so  vague  as  to  render  the  trust  void  If  es- 
tablished, and  permit  the  property  to  revert 
to  the  next  of  kin,  and  the  word  "trust"  Is 
used  In  oilm  parti  of  the  will,  where  there 
Is  a  plain  Intoit  to  create  a  trust. 

(January  IS,  1001.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Circuit  Court,  No.  2,  of  Baltimore  City 
in  fat  or  of  defendant  in  a  proceeding  to  re- 
cover property  bequeathed  by  the  will  of 
John  W.  'M.  Williams,  deceased.  Affirmed. 
Hie  facta  are  stated  In  the  opinion. 
Meswt.  OeoTce  WUteloek  and  Ed- 
ward I.  Koonta,  for  appellants: 

The  only  conclusion  inferable  from  the 
use  of  the  word  "trust"  where  the  testator 
did  not  intend  to  create  a  separate  beneficial 
interest,  and  the  omission  of  that  word 
where  he  did  intend  to  create  such  an  inter* 
est,  is  that  he  really  did  not  know  the  techni- 
cal meaning  of  the  word  "trust;"  and  there- 
fore, in  interpreting  the  controverted  clause 
from  which  that  word  is  omitted,  the  will 
falls  directly  within  the  rationale  of  the 
rule  laid  down  in  Saylor  v.  Plaine,  31  Md. 

Nora. — As  to  precatory  words  fn  will  to  ere- 
ate  trust,  see.  In  this  aeries,  Knox's  Appeal 
(Fa.)  6  L.  It.  A.  S38,  and  note;  Slattery  v.  Wa- 
son  (Mass.)  7  U  R.  A.  898,  and  note;  cases  In 
nofe  to  Powers  v.  Jeudevlne  (Vt.)  7  L.  R.  A.  on 
pfif^e  51fi :  Bryan  v.  Mllby  (Del.)  13  L.  R.  A. 
7,VZ.  and  vote;  Kills  v.  Bills  (Iowa)  8  L.  R.  A 
696;  Ortb  V.  Ortli  (Ind.)  83  L.  R.  A.  208:  sad 
Jewell  V.  I^ltvUIe  Troat  Co.  (Ky.)  B8  L.  B.  A. 
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164,  1  Am.  Rep.  84,  and  appllsd  in  many 

caaes,  e.  g. — 

Smith  V,  Ohurah  Eaetention  of  M.  E. 
Church,  56  Md.  396;  Riter  v.  Perry,  68  Md. 
114;  Dulany  y.  Uiddleton,  72  Md.  70,  19 
Atl.  148;  Trinity  U.  B.  Ohuroh,  South  v. 
Baker.  01  Md.  530,  46  Atl.  1020. 

Controlling  effect  should  be  given  to  the 
circuni»tancee  that,  while  he  did,  in  the  first 
instance,  give  the  entire  beneficial  interest 
to  the  legatee  tor  its  purpoeea  generally,  he 
did.  in  inaip  etmtrut  and  in  atrUdag  an- 
tithesis thereto,  abandon  the  use  d  zruat 
terms  in  the  second  instance,  and  unambigu- 
ouflly  indicated  the  particular  purposes, 
which  neceuarily  exclude  all  other  purposes, 
to  which  ho  intended  tliat  the  fund  should  be 
devoted. 

Smith  V.  Church  Extension  of  U.  B. 
Church,  66  Md.  386. 

Any  attract  to  establish  a  nomenclature 
or  lexicon  of  precatory  words  would  neces- 
sarily result  in  endless  confusion  and  an  ir- 
reconcilable  conflict  of  authorities,  as  the 
same  words  and  phrases  have  been  held  to 
create  or  not  to  create  precatory  trusts  in 
accordance  witli  their  place  in  the  context. 

Williama  v.  Worthington,  40  Md.  573,  33 
Am.  Rep.  286;  HandUy  v.  Wrightaon,  60 
Md.  199;  Vwnn  T.  O'Brien,  83  Md.  200,  34 
Atl.  244;  1  Jarman,  Wills,  6th  ed.  pp.  680- 
696. 

The  testator  used  iJie  word  "BUggcat"  in 
the  same  sense,  in  speaking  of  the  work  at 
the  Williams  Chapel,  as  he  did  when  he  pro- 
vided for  the  completion  of  the  steeple.  Yet 
in  the  case  <rf  the  Williams  Chapd  there 
oould  bo  no  question  but  that,  upon  a  prop- 
er ease  baaed  upon  the  maladministration  of 
the  fund,  a  court  of  equity  would  interfere, 
at  the  instance,  even,  of  a  single  member  of 
the  church's  board  of  truatees,  to  compel  the 
withdrawal  of  the  fund  from  its  present  in- 
vestment in  the  ground  rent  and  its  devo- 
tion to  the  work  at  the  church  mission,  if 
the  bequest  in  favor  of  the  chapel  wc^e 
▼mlid  in  other  respects. 

Peter  v.  Carter,  70  Md.  140,  18  AU.  450. 

If  the  testator  did  not  intend  that  the 
Baptist  Church  should  take  the  ben^cial 
interest,  that  interest  wa«  held  by  it  in  trust 
for  the  next  of  kin. 

Needles  v.  Martin,  33  Md,  614. 

If  the  testator,  instead  of  giving  the  leg- 
ally to  the  church  for  its  genernl  purposes, 
saw  fit  to  designate  some  wrUin  specific 
purpose  for  which  the  fund  should  be  held, 
the  Baptist  Churdi  cannot  hold  it  for  any 
other  purpose. 

Smith  V.  Church  Extension  of  M.  B. 
Church,  56  Md.  390;  Tingling  v.  Miller,  77 
Md.  100,  26  Atl.  491 ;  Peter  v.  Carter,  70  Md 
142,  16  Atl.  450. 

The  church,  as  between  it  and  the  next  of 
Idn,  could  not  exercise  the  power,  either  by 
purchasing  ground  rents  or  otherwise,  to  in- 
TBst  the  fund  and  devote  the  income  to  the 
wi»-k  of  the  missim,  because  that  trust  and 
the  power  incident  thereto  constitute,  sep- 
arately or  together,  a  violation  of  the  rule 
against  perpetuities. 

Dashieli  T.  Atty.  Oen,  ff  Harr.  ft  J.  401: 
ML.  B.A. 


Bamum  v.  Barnum,  26  Md.  172 ;  J/eedlet  r. 
Martin,  33  Md.  618;  Missionary  Soc.  of  i/. 
E.  Ohurek  v.  Humphreys,  91  IfiL  131,  46  At!. 
320. 

The  imperative  trust  in  favor  of  the  piwr 
is  plainly  void. 

YingHng  v.  MUler,  77  Md.  106,  26  Atl 
491;  Maught  v.  Oetgendanner,  66  iifi.  52T, 
67  Am.  liep.  352,  5  AU.  471;  A'litiii  v. 
O'Brien,  83  Md.  200,  34  Atl.  244;  McCkt- 
nan  v.  McCleman,  73  Md.  284,  20  Atl.  008. 

Messrs.  Gaas  4k  H>»w  and  Tesmea 
Cook,  for  appellee: 

The  word  "suggest"  is  not  such  a  word  as 
will  create  a  precatory  trust. 

Perry,  Tr.  J  113;  27  Am.  ft  Eng.  Enc. 
Law,  p.  41 ;  Pratt  v.  Sheppard  i  E.  P.  Bot- 
piitil,  88  Md.  622,  42  Atl.  61;  Tiunn  t. 
O'Brien,  83  Md.  198,  34  Atl.  244;  Chase  v. 
Plummer,  17  Md.  165. 

A  suggestion  is  sranethinff  intuded  lor 
consideration,  but  not  intended  as  a  bind- 
ing  instruction. 

The  more  modem  tendency  is  to  restrict 
this  whole  doctrine  of  precatory  trusts. 

Lewin,  Tr.  9th  ed.  chap.  8,  {  2,  subixe. 
11  i  Pratt  V.  Shrppard  d  E.  P.  Hospital,  88 
Md.  622,  42  Atl.  51 ;  WiUiams  v.  Worthing- 
ton, 40  Md.  572,  33  Am.  R^.  286. 

The  uncertainty  as  to  the  objects  of  the 
allied  trust  is  a  cogent  reason  for  holdin? 
that  no  trust  was  intended. 

it  is  clear  that  the  testator  did  not  hf 
this  clause  intend  to  create  a  trusb. 

Pace,  J.,  delivered  the  opinion  of  thr 
court  1 

In  this  case  the  testator,  after  making 
specific  bequests  of  his  furniture,  clothing, 
and  books,  directed  that  all  the  rest  and 
residue  of  his  estate  should  be  "etmverted 
into  cash,**  and  bequeathed,  one  half  thenof 
to  the  Maryland  Baptist  Union  Association, 
and  the  remaining  half  part  he  bequeathed, 
in  the  following  words,  to  "tiie  Committee 
of  the  Baptist  Church  in  the  Ci^  of  Balti- 
more, a  body  corporate,  incorporated  ot  the 
state  of  Maryland,  oommoiuy  called  the 
'First  Bapdst  Church  of  the  City  of  BslU- 
more;'  and  I  sugyzest,  if  the  spire  or  steeple 
of  the  said  chur^  property  be  unfinished  at 
the  time  of  my  death,  that  the  funds  re- 
ceived, or  such  part  thereof  as  may  be  neces- 
sary, be  used  for  the  purpose  of  ootnpIetiB; 
the  same:  and  further  suggest,  if  the  spire 
is  finished,  that  the  said  funds,  or  what  mav 
be  left  after  completing  the  said  spire,  be 
invested  by  the  said  committee,  and  the  ia- 
enne  devoted  to  th«  work  at  the  church  mi^ 
sion  known  as  'Williams  Chapc^'  but,  if  the 
work  has  been  abandoned,  then  said  incoM 
to  be  used  for  Uie  reli^  of  the  poor  of  the 
said  church."  It  is  contended  on  the  part 
of  the  appellant  that,  under  tliis  dauss  of 
the  will,  the  Committee  of  the  Baptist 
Church  does  not  take  an  absolute  benefleisl 
interest  in  the  sums  so  raised,  but  that  a 
trust  is  created  for  the  purposes  then  set 
forth.  The  bill  eha^^  thiO,  by  the  true 
construetloa  of  tha  clause  the  eommiUee  of 
the  church  did  not  take  an  abwliite  iwtn- 
est,  but  that  th«  ram  M>beqwMiAed  vts  to 
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be  used  it  in  its  absolute  and  uncontn^- 
lable  diRcretion,  either  for  the  completion 
of  the  spire  or  for  investment,  and  the  de- 
•  Totion  of  the  income  therefrom  in  perpetu- 
ity to  the  work  of  the  church  mission,  and 
la  tbe  event  that  it  should  not  apply  the 
auin  to  the  completirai  <rf  the  f^ire,  or  the 
income  thereof  to  the  work  of  the  church 
miaaion,  then  the  inonne  was  to  be  used  for 
the  relief  of  the  poor  of  the  church.  It  Is 
also  charfi^ed  in  the  bill  that  the  committee 
did  not  apply  any  part  of  the  sum  to  tbe 
^mpletion  of  the  spire,  nor  any  part  of  the 
income  to  the  work  on  the  miaaion,  but  had 
applied  the  whole  nun  to  the  redemption 
of  the  ground  rent  on  the  ground  covered 
by  Williams  Chapel,  and  that  in  such  case 
the  fund  or  the  income  not  having  been  used 
for  the  completion  of  the  spire,  or 
for  the  work  of  the  chapel,  a  "posi- 
tive and  mandatory  trust  attached  to 
the  fund  for  the  relief  of  the  poor 
of  the  chapel,  and  for  no  other  pur- 
pose; and  that,  aneh  trust  being  null  and 
void  for  uncertainty,  the  said  sum  oonsti. 
tutea  a  trust  fund,  held  by  the  committee 
of  the  defendant  for  the  benefit  of  those  who 
are  next  of  kin  of  the  testator."  The  con- 
tention, therefore,  is  that  the  fund  in  the 
hands  of  the  Committee  of  the  Baptist 
Church,  under  the  tei-ms  of  the  will,  is  a 
trust  fund  (1)  for  the  completion  of  the 
spire,  or  for  the  devotion  of  the  income  to 
the  woric  on  tbe  chapel,  If  the  committee 
should  elect  to  do  either;  or,  (2)  if  it  should 
not  so  elect,  then  for  the  braeflt  of  the  poor 
of  the  church. 

In  determining  this  question,  it  ia  the  in- 
tention of  the  tmtator  that  must  be  sought 
for;  and  unless  it  can  be  ascertained  from 
the  language  of  the  will,  taken  alone  or  in 
connection  with  otier  circumstances  proper 
to  be  considered,  that  the  testator  intended 
to  create  a  trust,  no  such  trust  can  be  found 
to  exist.  Chase  v.  Plummer,  17  Md.  165; 
Sailor  V.  Plaine,  31  Md.  164.  1  Am.  Rep. 
34;  JTunn  v.  O'Brien,  83  Md.  198,  34  Atl. 
244;  Pratt  v.  Sheppard  d  E.  P.  Hoapital,  88 
Md.  022,  42  Atl.  61. 

The  main  reason  assinied  by  the  counsel 
for  the  appellants  for  the  claim  that  this 
clause  creates,  or  was  bitended  fay  the  tes- 
tator to  create,  a  trust,  is  in  the  use  the 
word  "suggest,"  which.  It  Is  insisted,  must 
be  r^rded,  in  the  connection  in  which  it 
is  used,  as  a  precatory  word.  In  considering 
what  is  the  proper  inteipretation  of  tiiis 
word  as  employed  by  the  testator,  it  must 
be  borne  in  mind  that  the  bequest  to  the 
committee  is  without  mj  limitation  what- 
ever, but  is  in  terms  that  of  tbanselvee  con- 
vey the  grant  ot  an  absolute  interest.  The 
testator  nowhere  has  said  that  the  donation 
is  made  in  trust.  If,  therefore,  the  subse- 
quent words  create  a  tru^t,  it  must  do  so  by 
qualifying  the  terms  which  had  been  pre- 
viously used,  and  undo  that  which  he  had 
previously  done.  It  must  also  be  noted  that 
the  word  "suggest,"  as  it  occurs  in  the 
clause,  applies  to  all  the  provisions  which 
are  supposed  to  derignate  the  objects  of  the 
trust  and  the  uses  of  the  fund.  The  testa- 
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tor  "suggests"  that  the  spire  be  finished, 
and,  if  Uiat  is  already  done,  that  the  in- 
come shall  be  devoted  to  the  work  on  the 
chapel,  and,  if  the  one  has  been  flKished  and 
the  other  abandoned,  he  further  suggests 
that  the  Income  be  dn-vted  to  the  relief  of 
the  poor  of  the  church.  Can  the  word  "siw- 
gest,"  when  used  in  this  connection,  with- 
out qualifying  or  explanatory  words,  be  re- 
garded as  a  precatory  word,  sufficient  to 
create  a  trust,  as  to  property  previously  jpv- 
en  absolutely  i 

We  have  been  dted  te  no  case,  and  have 
found  none,  where  it  has  been  so  held.  A 
suggestion  alone,  without  other  words  or 
circumstances  to  affect  the  oidinMy  mean- 
ing, is  a  mere  placing  before  another  a  mat- 
ter tor  consideration,  and,  under  ordinary 
circumstances,  in  no  wise  carries  with  it  an 
expression  of  desire,  will,  or  entreaty,  and 
here  it  seems  to  amount  to  no  more  than 
this.  The  testator  gives  the  whole  interest 
.  in  the  fund  almolutely  to  the  church.  He 

elaoes  no  restrictions  uptm  it  as  to  its  use, 
ut  he  does  mention  sereral  matters  for  c«i- 
aideraiion.  He  "snggeata"  that  a  proper 
disposition  would  be  to  finish  the  spire,  or 
apply  the  income  to  the  chapel,  not  as  a  re- 
quirement upon  the  committee,  but  as  a 
matter  for  its  consideration.  So,  also.  In 
respect  to  tbe  relief  of  the  poor,  there  is  no 
limitation  Imposed  upon  the  committee,  but 
a  men  suggestion  as  to  what  would  be  a 
prope.'  use  of  the  fund.  There  is  nothing 
m  the  WOTd  "suggest,"  either  in  its  meaning 
as  oidinarily  employed  or  as  affected  by  the 
contkixt  of  the  will,  that  can  be  regarded  as 
expressive  of  confidence,  or  lielief,  or  desire, 
or  hope,  or  will,  or  as  the  equivalent  of  a 
word  of  entreaty  or  recommenoatira.  "Sug- 
gesf*  ts  in  fac^  thereffwe,  not  a  precatory 
word  at  all,  in  the  ordinary  sense,  and  there 
is  nothing  in  this  will  to  justify  us  in  at- 
tributing to  it  any  other  than  its  ordinary 
meaning.  If  this  interpretation  of  this 
word  be  correct,  there  was  no  duty  upon 
the  committee  to  perform  the  acts  su^ested. 

These  several  matters  are  suggested  for 
the  consideration  of  the  rannmittae,  but  It  is 
left,  to  tbe  exercise  of  its  own  discretion 
whether  any  of  them  should  be  performed; 
and  where  that  is  the  case,  and  the  prior  dis- 
position of  the  property  imparts  absolute 
and  uncontrollable  ownership,  courts  of 
equity  will  not  create  a  trust  from  words 
even  of  a  precatory  character.  Jfunn  y. 
O'Brim,  83  Md.  201,  34  Atl.  244. 

But,  aside  frcnn  this,  there  remains  a  seri. 
ous  difficulty  in  declaring  that  the  clauses 
in  question  create  a  trust,  upon  Mother 
ground.  The  claim  of  the  appellant  is  that 
the  clauses  create  a  trust,  but  that  such 
trust  is  void  because  of  the  uncertainty  of 
the  objects.  The  controversy  here  is  not  as 
to  the  indeflniteness  of  the  objects, —  that  ia 
conceded,  as  to  the  use  of  the  fund  for  the 
relief  of  the  poor, — but  the  question  is  wheth- 
er the  testator  intended  to  raise  a  trust. 
Now.  this  court,  in  Pratt  v.  Sheppard  d  B. 
P.  Hospital,  88  Md.  627,  42  Atl.  66,  has  dis- 
cussed dearly  and  codiaustively  the  differ- 
ence between  "a  trust  that  is  void  for  uncer- 
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tainty  and  an  uncertainty  that  is  simply 
indicative  of  the  absence  of  an  intention  to 
create  a  trust."  The  court  there  said: 
^Where  it  is  sought  to  show  hy  implication 
or  from  the  use  of  precatory  words,  follow- 
ing an  absolute  gift,  that  a  trust  was  in- 
tended to  be  fastened  on  the  gift,  an  uncer- 
tainty as  to  the  objects  or  as  to  the  subject 
of  the  alleged  trust  will  be  a  reason,  not  nec- 
essaiily  ctmclusive,  but  still  a  reaaon,  for 
holding  that  no  trust  was  designed  by  the 
testator."  This  principle,  conformable  as  it 
is  to  the  dictate  of  sound  common  sraise, 
and  amply  supported  by  authority  here  and 
elsewhere,  ought  to  have  full  force  and  effect 
given  to  it  in  a  case  tike  this,  where  the  con- 
tention in  favor  of  the  trust  rests  on  an  ex- 
pressioD  so  fed>le  to  indicate  a  desire  to 
create  a  trust  as  the  word  "surest."  In 
the  absence  of  convincing  proof  to  the  con- 
triuy,  it  cannot  be  aasumed  that  the  testa- 
tor intended  to  create  a  void  trust.  If  other 
terms  had  been  employed,  clearly  indicating 
an  intention  of  the  testator  to  raise  a  trust, 
and  the  objects  expressed  were  vague  and 
unoertain,  the  next  of  kin  would  toke,  be- 
cause it  would  be  clear  the  legatee  was  not 
designed  to  have  a  beneficial  interest.  But^ 
when  the  gift  is  made  to  the  legatee  in  ab- 
stdute  terms,  it  would  be  unreasonable  to 
suppose  that  the  testator  thereafter,  by  the 
employment  of  a  word  of  imoertain  import, 
in  the  connection  it  is  used,  intended  to  cre- 
ate a  trust  for  objects  so  vague  and  uncer- 
tain as  to  be  incapable  of  Miforoement. 
The  tflausa  la  wholly  nugatoiy  and  tcH 


as  a  devise,  if  it  be  held  that  it  was  the  in- 
tuition to  create  a  trust,  hat,  if  the  word 
"suggest"  be  taken  in  its  ordinaiy  meaning, 
it  is  clear  that  the  intention  of  tlie  testator 
was  to  pi-esent  these  several  objects  to  the 
attention  of  the  committee,  as  proper  and 
worthy  ones  to  receive  the  benefit  of  his  do- 
nation, but  that  it  was  not  his  purpose  to 
place  any  limitation  upon  the  absolute  right 
of  the  committee  to  the  exercise  of  its  un- 
controllable disoreUon.  Moreover,  it  Is  clear 
that  the  testator  or  the  draftsman  of  his 
will  had  a  knowledge  of  what  were  apt 
words  for  the  creation  ot  a  trust,  though  it 
is  possible  he  might  have  had  some  confu- 
sion as  to  the  description  of  the  objects  of 
the  trust.  In  view  of  this,  it  is  significant, 
at  least,  that  in  the  previous  bequests  he 

S'ves  one  half  of  the  fund  "in  trust"  to  the 
aryland  Baptist  Union  Association,  but, 
when  the  bec^ueat  of  the  other  half  is  made 
to  the  Committee  of  the  Baptist  Church,  the 
word  "trust"  is  omitted,  and  instead  is  em- 
ployed the  word  "suggest."  It  caimot  be  as- 
sumed that  this  change  of  expression  was 
the  result  of  accident  or  mistake.  If  it  was 
not,  but  the  word  "sunest**  was  ddiberatdy 
used  instead  of  "trus^  it  would  be  imposa- 
ble  to  hold  that,  1^  a  mere  suggestitm,  ne  in- 
tended to  create  a  trust. 

It  follo«-8  from  what  we  have  said  that 
we  are  of  opinion  that  the  legacy  to  the  C<Hn- 
mittee  of  the  Baptist  Church  is  absolute, 
and  not  subject  to  any  tniet,  and  the  de- 
cree of  the  lower  court  must  &«  affirtMd. 
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OORstltatlDaal  revwlremeBta  of  «  wri<- 
tea  vote,  vr«vl»lona  for  sortinic 

and  eovBtlBv,  vrlll  not  preclude  the 
ws^  of  »  TOtlmir  machine  by  wblch'  tbe 
result  is  effected  bj  s  system  ot  wheels,  cogi, 
and  Indexes  In  connection  wltb  written  or 
printed  names  oC  the  candidates, — at  least  If 
the  action  of  tbe  machine  In  r^sterlng  each 
vote  cast  Is  visible  to  the  voter  casting  it,  and 
the  work  of  the  machine  In  adding  the  votes 
is  done  under  tbe  supervision  of  someone  duly 
charged  with  counting  tbe  votes  cast. 

{Morton,  Barker,  and  Hammoni,  JJ.,  dtt$eft.) 
(April  2S,  1901.) 

SUBMISSION  by  the  House  of  Represen- 
tatives for  the  opinion  of  the  Supreme 
Court  as  to  the  right  to  adtmt  machines  for 
the  purpoM  of  registering  the  vote  at  elec- 
tions. Fovoroifo  anmoer  returned. 

I^om — Vot  another  case  In  this  series  as  to 
right  to  nee  votlnc  machine  under  oonstltntlonal 
provision  providing  for  voting  bj  ballot,  see  also 
Opinion  of  tbe  Jostkes  (B.  I.)  86  L.  B.  A.  B4T. 
54  r..  R.  A. 


The  question  involved  sufficiently  appeara 
in  the  opinions  of  the  judged. 

To  the  Honorable  tbe  House  ot  Repreeen- 
tativea  oi  the  Oommoawealth  ot  Massa- 
chusetts: 

The  undersigned  justices  <rf  the  supreme 
judicial  court,  having  considered  the  ques- 
tion proposed  by  the  honorable  house  of  rep- 
resMitativea  by'ite  order  of  March  29,  1901, 
a  copy  of  which  is  annexed,  respectfully  sub- 
rait  the  following  opinion: 

The  ground  for  doubt  as  to  the  power  of 
the  general  court  under  the  Constitution  ot 
the  conmumwMlth  is  to  be  found  in  the 
requirement  that  representatives  "shall  be 
chosen  by  written  vote"  (part  2,  chap.  I, 
§  3,  art.  3),  and  in  the  Implication  of  the 
proviBi<»is  for  sorting  and  counting  the  votes 
for  governor  {part  2,  chap.  2,  {  1,  art  3), 
and  for  senator  (part  2,  chap.  1,  §  2,  art. 
2).  To  these  may  be  added  the  requiremott 
that  certain  militia  officers  shall  be  elected 
by  written  vote  (part  2,  chap.  2,  }  1,  art. 
10),  and  articles  16  and  17  of  tli«  amend- 
ments, one  or  both  of  which  might  be  held 
to  adopt  the  method  of  voting  for  governor 
for  the  election  of  certain  other  oflicers. 
Whether  the  first-mentioned  requirement,  as 
to  representation,  has  been  repealed  by  ar- 
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tide  21  of  the  Amendnienta,  giving  the  leg- 
islature power  to  prescribe  the  "manner  of 
aacertaimng''  the  oiection  of  r^reseotativra, 
it  is  unnecessary  to  consider,  although  it 
may  be  wdl  to  bear  that  amendment  in 
mind  in  weighing  the  arguments  which  we 
shall  adduce.  Apart  from  these  proviaioas, 
no  doubt,  the  genera)  power  of  the  legisla- 
ture would  e.'Etend  to  authorizing  the  use  of 
a  voting  machine.  Se^  for  example,  Const. 
Amend,  art.  19. 

With  regard  to  votes  for  representatives 
in  Congress  It  is  provided  1:^  chapter  154 
of  the  tjUtutes  of  the  United  States  for 
1890  (30  Stat,  at  L.  836)  that  they  may  be 
by  "voting  machine  the  use  of  which  haa 
been  duly  authorized  by  the  state  law,"  so 
that  the  elections  of  national  officers  re- 
quire no  separate  consideration. 

We  assume  that  the  voting  machines 
which  the  honofable  house  has  in  mind  vary 
in  their  mode  of  recording  votea;  that  all 
of  them  dispense  with  the  use  of  a  separate 
piece  of  paper  for  each  vote;  that  some  of 
them  register  a  large  number  of  successive 
votes  by  successive  punches  upcm  one  strip 
of  paper,  in  separate  Unea  for  separate  can- 
didates, with  the  names,  if  necessary, 
against  the  lines;  and  that  some  of  them 
abandm  the  use  ot  paper  altogether  in  re- 
cording, each  vote  being  marked  by  the  par- 
tial revolution  of  a  cogwheel  or  other  ami- 
lar  device,  and  the  totaJ  number  being 
shown  by  some  easily  adapted  index.  If 
necessary,  however,  in  this  class  of  machines 
the  names  of  the  candidates  may  appear  in 
writing  attached  to  the  point  where  the 
voter  Tc^sters  his  rote,  in  such  manner  as 
to  indicate  that  his  turning  a  particular 
key  or  presding  a  particular  Icnob  expresses 
a  vote  for  the  name  written  above. 

The  question  whether  such  a  machine  sat- 
isfies whatever  requirements  or  implications 
there  may  be  in  the  Constitution  of  the  com- 
monwealth depends  upon  how  far  we  are  to 
follow  the  line  of  argument  started  by  Chief 
Justice  Parker  in  Uenakaw  v.  Foster,  9 
Pick.  312.  In  that  case  it  was  pointed  out, 
with  r^rd  to  this  very  matter,  that,  aa  the 
chief  justice  puts  it,  "words  competent  to 
the  then  existing  state  of  the  community, 
and  at  the  same  time  capable  of  being  ex- 
panded to  embrace  more  extensive  relations, 
should  not  be  restrained  to  their  mtyn  ob- 
vious and  immediate  sense,  if,  CMuistently 
with  tiie  general  object  of  the  anthWB  ana 
the  true  principles  of  the  compact,  ihcgr  can 
be  extended  to  other  relations  and  circum- 
stances which  an  improved  state  tA  society 
may  produce."    Page  317. 

To  state  in  our  own  way  the  mode  of  ap- 
proaching the  questicoi,  it  is  not  so  impor- 
tant to  consider  what  picture  the  framers 
erf  the  Ctmstitution  hod  in  their  minds  as 
what  benefits  they  sought  to  secure,  or  evils 
to  prevent, — what  th^  werethinking  a^inat 
in  their  affirmative  requirement  of  writing, 
and  what  they  would  have  prohibited  if  they 
had  put  tJie  clause  in  a  negative  form.  The 
answer,  or  a  part  f>f  it,  is  g^vcn  1^  Chief 
Justice  Porker  in  the  case  already  cited: 
"Tlie  praetioe  hod  been  to  elect  many  town 
oAcera  1^  htoA  vote,  and  probably  in  snne 
MI1.R.A. 


instances  rvpreaentatives  had  been  so  chonen. 
It  became  necessary,  thetefore,  to  presuribe 
that  the  choice  should  be  made  by  ballot. 
But,  even  the  word  'ballot'  itstif  is  ambigu- 
oua,  and  therefore  it  was  required  that  rep- 
reaentattves  shall  he  elected  'by  written 
votes.' "  No  doubt  the  picture  in  the  minds 
of  tboee  who  used  tlie  words  was  that  of  a 

Siece  of  paper  with  the  names  of  the  candi- 
ates  voted  for  written  upon  it  in  manu- 
script, but  the  thing  which  they  meant  to 
stop  was  tXAX  or  hand  voting,  and  tlie  bene- 
fits which  they  meant  to  secure  were  the 
greater  certainty  and  permanence  of  a  ma- 
terial record  of  each  voter's  act  and  the  rel- 
ative privacy  incident  to  doing  that  act  in 
silence.  Tliey  did  not  require  the  signa- 
ture of  the  voter,  or  any  means  of  identify- 
ing his  vote  as  his  after  it  had  been  cast. 
It  was  settled  by  Bcnahaw  v.  Foater  that 
they  did  not  require  manuscript.  In  our 
opinion,  th^  did  not  require  a  separate 
{aece  of  paper  for  each  voter.  That  is  to 
say,  by  requiring  writing  they  did  not  pre- 
vent the  legislature  from  authorizing  several 
voters  to  use  n  single  ballot  if  the  voters 
all  signed  it^  or  in  some  way  sufficiently  in- 
dicat«i  that  a  single  paper  expressed  the 
act  and  ch<dce  of  taeh.  It  seems  to  us  that 
the  object,  and  even  the  words,  of  the  Con- 
stitution in  requiring  "written  votes"  are 
satisfied  when  the  voter  makes  a  change  in 
a  material  object, — for  instance,  by  causing 
a  wheel  to  revolve  a  fixed  distance, — if  the 
material  object  changed  is  so  connected  with 
or  related  to  a  written  or  printed  name  pur- 
porting to  be  the  name  of  a  candidate  for 
office  that,  by  the  understanding  M  all,  the 
making  of  the  change  expresses  a  vote  for 
the  candidate  whoee  name  is  thus  connected 
with  the  device. 

So  far  we  have  been  considering  the  re- 
quirement of  written  votes  alone,  and  have 
assumed  that  all  other  constitutional  con- 
ditions are  complied  with.  But  it  remainn 
to  consider  whether  the  result  is  changed 
the  provisions  as  to  sorting  and  count- 
ing votes  where  those  provisions  Apply- 
These  seem  to  us  to  raise  less  difficulty.  The 
provisions  do  not  express  a  constitutional 
end.  They  express  merely  assumptions  that 
sorting  and  counting  will  be  necessary  if  you 
have  written  votes,  as  they  would  have  been 
necessary  a  hundred  years  ago.  It  would 
not  be  true  to  say  tiiat  the  framers  of  the 
Constitution  chose  the  risk  of  errors  inci- 
dent to  sorting  and  counting  in  preference 
to  the  ride  of  errors  of  a  different  class  in- 
cident to  some  different  way  of  finding  out 
the  result.  They  never  thought  of  any  other 
way.  Probably  the  only  distinctions  which 
occurred  to  them  concerned  different  modes 
of  sortinff  and  counting. 

It  is  tneoretfcally  possible  to  eocclude  by 
a  mechanical  device  every  chance  of  error  in 
the  sorting  and  counting  of  votes.  Whether 
fiiat  is  accomplished  by  existing  machines 
is  a  matter  about  which  we  have  no  ade- 
quate information,  and  is  a  queaticHi  of  fact 
which  it  would  not  fall  within  our  ^evince 
to  determine.  We  asnmie  that  the  legisla- 
ture, before  anthorixing  the  use  of  a  ma- 
chine^ would  satUfy  itself  that  the  Toter 
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would  be  eufilciently  apprised  of  what  to  do 
in  order  to  vote  for  liis  candidate,  that  the 
machine  really  would  carry  out  and  express 
the  intent  whieh  it  purported  to  be  ready 
to  express,  that  it  xraa  of  nich  mechanical 
perfection  as  to  exdude  the  posBibility  of 
mtemal  error,  and  that  sufficient  arrange- 
iiientB  were  made  to  prevent  external  fraud. 
Under  such  circumstances  the  sortinv  and 
i-ounting  of  the  votes  shrink  by  atrophy  to 
a  mere  survival,  but  there  is  nothing  con- 
trary to  the  Constitution  in  that.  If  it  be 
deemed  technically  necessary  that  the  poeei- 
bility,  at  least,  of  sorting  and  counting 
shomd  remain,  it  does  remain.  Whether  in 
the  form  of  successive  punches  in  a  line 
upon  paper,  or  in  tlie  marked  revolutions  of 
a  wheel  appropriated  to  a  given  candidate, 
material  changes  abide  which  signify  by  pre- 
determtned  language  the  numDu*  of  irates 
cast,  exactly  to  uie  same  extent  that  it 
would  be  signified  by  slips  ofpaper  bearing 
characters  in  printer's  ink.  The  votes  could 
be  counted  as  cast,  if  it  were  neceesaiT. 
They  can  be  counted  afterwards  as  well. 
The  fact  that  the  index  of  machinery  has 
cut  down  the  chance  of  personal  error  to  a 
minimum  surely  is  not  an  objection  sanc- 
tioned by  the  Constitution. 

The  views  which  we  express  coincide  with 
the  opinion  of  a  majority  of  the  judges  of 
the  supreme  court  of  Rhode  Island  in  regard 
to  the  McTammany  machine  (Re  Tax  At- 
signment  Orders,  19  R.  I.  729,  30  Atl.  420), 
and  with  some  other  discussion  of  the  sub- 
ject which  we  have  seen. 

It  is  proper  to  add  that  we  have  consid' 
ered  only  the  anfiwer  to  the  general  qn«tion. 
What  provision^  t>JOiild  be  made  in  the  ex- 
ceptional case  of  challenged  votes,  eto.,  is  a 
question  of  detail,  easily  dealt  with  by  q>e- 
cial  arrangements. 

Olitkb  Wendell  Holues. 

Mabcub  p.  Kkowltoh. 

John  IjAthbop. 

I  agree  with  this  cmiclusion,  provided  the 
result  of  the  actim  of  the  machine  in  reg- 
istering each  vote  cast  is  visible  to  the  voter 
casting  the  vote,  and  the  work  of  the  ma- 
chine, in  adding  up  the  votes  cast,  is  done 
under  the  supervision  of  some  person  dnfy 
charged  with  counting  the  votes  cast.  I 
agree  that  machinery  can  be  used  b^  the  vot- 
er in  making  a  written  vote  within  the 
meaning  of  the  Constitution,  and  also  that 
tliere  is  nothing  in  the  Constituticm  which 
forbids  machinciy  being  used  in  counting 
the  votes  cast.  The  first  difficulty  in  hold- 
ing that  the  provisions  of  the  Ctwstitution 
are  complied  with  hy  any  cme  of  the  several 
voting  machines  which  are  now  in  use  (so 
far  as  I  know)  comes  from  the  fact  that  in 
none  of  them  can  the  voter  see  what  his 
written  vote  is.  In  the  method  of  voting 
prescriWd  by  the  Constitution  the  voter 
knows  what  the  writt«i  vote  cast  by  him 
is.  It  is  manifest  that  the  use  ui  a  voting 
machine,  which  records  a  written  vote  with- 
out disclosing  to  the  voter  what  that  vote 
is,  involves  cnances  of  error  quite  different 
from  those  involved  in  the  method  of  voting 
contemplated  1^  the  Constitution.  There 
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are  similar  difficulties  arising  from  the  fact 
that  the  addition  of  the  several  votes  cast 
made  by  many  ot  the  voting  machines  is 
also  invisible,  and  that  the  oorrectness  of  the 
result  produced  by  the  machine  depends  en- 
tirely upon  the  machine's  having  made  the 
addition  correctly  in  the  first  instance,  with- 
out the  poesibihty  of  knowing  whether  that 
addition  was  or  woa  not  correctly  made,,  and 
without  the  possibility  of  correcting  it  if  it 
was  not  correctly  made.  And,  a^in,  the 
only  giiard  against  a  voter's  casting  more 
than  one  vote  lies  in  the  fact  that  the  me- 
chanical device  put  into  the  machine  to  pre- 
vent double  voting  hu  worked  correctly,  and 
in  that  fact  alone,  without  there  bein^  any 
means  of  knowing  whether  it  did  or  did  not 
work  correctly,  and  without  the  possibility 
of  correcting  such  a  fraud  if  one  were  com- 
mitted. It  is  manifest  tha^  in  the  matter 
of  the  record  made  1^  the  machine  being 
in  each  instance  what  the  voter  intended 
his  vote  should  be.  in  the  matter  oi  the  sev- 
eral votes  cast  being  correctly  added  to- 
gether by  the  machine,  and  in  the  matter  of 
double  voting,  the  chances  ot  error  involved, 
where  the  result  of  an  election  is  made  to 
depend  solely  upon  the  result  produced  by 
the  voting  machine,  are  quite  different  from 
those  incident  to  the  method  of  voting  ood- 
templated  by  the  CcHuUtution;  at  Inst  >o 
far  aa  the  votin^f  maefaines  now  in  use  are 
concerned.  And,  in  my  opinion,  tiie  chances 
of  error  to. which  I  have  referred  are  so 
far  different  as  to  forbid  votes  cast  and 
counted  only  by  such  a  machine  being  held 
to  be  a  compliance  with  the  provisions  of 
the  Constitution  in  that  connecUtHi.  It  is 
evident  that  the  use  of  voting  machines 
which  I  have  suggested  would  destroy  to  a 

feat  extent  the  secrecy  of  the  ballot;  but 
find  nothing  in  the  Constitution  requir- 
ing that  the  written  vote  there  provided 
for  should  be  a  secret  one.  It  luu  been 
suggested  that  a  madiine  oould  be  devised 
which  would  indicate  that  a  vote  had  been 
cast  for  some  person  im  a  designated  office, 
without  disclosing  the  person  voted  for,  and 
that  by  the  use  of  such  a  machine  the  se- 
crecy of  the  ballot  could  be  maintained,  and 
the  requirements  of  the  Constitution  met. 
In  my  opinion,  the  use  of  such  a  machine 
would  not  meet  the  requirements  (tf  the  Con- 
stitution. WnxiAU  Caub  Xx)biito. 

To  the  HcHiorable  the  House  of  Repreaen- 
teUves  of  the  Commonwealth  of  Massa- 
chusetts : 

The  undersigned  justices  of  the  supreme 
judicial  court  respectfully  submit  the  fol- 
lowing as  their  opinion  upon  the  question 
of  law  stated  in  your  order  oi  March  29, 
1901,  which  questiim  is:  "Has  the  general 
court  the  right  to  authorize  the  use  oi  vot- 
ing and  counting  machines  at  elections  by 
the  people  oi  national,  stat^  distriet»  coun- 
ty, city  or  town  officers  T" 

First.  As  to  county,  ci^,  and  town  offi- 
cers, and  as  to  officers  chosen  1^  distrieto, 
other  than  cnuncil<Hr8.  senators,  and  repre- 
sentetivps,  we  know  of  no  constitutiooal  rc- 
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stricticni  npim  the  power  of  the  general 
-court  to  dirert  the  manner  ol  choice. 

Second.  As  to  councilors,  senators,  and 
representatives,  and  as  to  the  governor,  lieu- 
tenant governor,  secretary,  treasurer,  and 
receiver  general,  auditor,  and  attorn^  ^n- 
«ral,  there  are  'constitutional  provisions 
which  must  be  conmdered  in  uiswuing  your 
■question. 

The  proviuona  to  which  w«  refer  are 
iheee: 

Declaration  of  Riffhts,  art.  0:  "All  elec- 
tions ought  to  be  iree.  .  .  Part  2, 
chap.  1,  5  1,  art,  4:  "And  further,  full 
power  nnd  authority  are  hereby  given  and 
granted  to  the  said  general  court  from  time 
to  time  to  make,  ordain,  and  establish  all 
manner  of  wholesome  and  reoiKmable  rarders, 
laws,  statutes  and  ordinances,  directi<MiB 
■ami  instructions,  eitha*  with  penalties  or 
without;  so  as  the  same  be  not  repugnant 
or  contrary  to  this  Constitution,  as  they 
shall  judge  to  be  for  the  good  and  welfare 
-of  this  commonwealth,  and  for  the  govern- 
ment and  ordering  thereof,  and  of  the  suh- 
jecte  of  the  same,  and  for  the  necessary  sup- 
port and  defense  of  the  government  threoi; 
and  to  name  and  settle  annually,  or  provide 
by  fixed  laws  tar  the  naming  and  settling, 
-all  civil  officers  within  the  said  common- 
wealth, the  electi<m  and  constitution  of 
whom  are  not  hereafter  in  this  form  of  gov- 
-ernment,  otherwise  provided  for.  .  .  ." 
Part  2,  chap.  1,  9  %  art.  2:  "The  senate 
shall  be  the  flni  braneh  of  the  l^slature; 
and  the  senators  shall  be  chosen  in  the  fol- 
lowing manner,  vie.:'  .  .  .  The  select- 
men of  the  several  towns  .  .  .  shall  re- 
ceive the  votes  <^  all  the  inhabitants  of  such 
towns.  .  .  .  and  shall  sort  and  count 
them  in  open  town  meeting,  and  in  presence 
-of  the  town  clerk,  who  snail  make  a  fair 
record,  in  presence  ot  the  sdeetmen,  and  in 
open  town  meeting,  of  the  name  of  every 
person  voted  for,  and  of  the  number  of  votes 
against  his  name;  and  a  fair  of  this 
record  shall  be  attested  by  the  selectmen 
and  the  town  clerk,  and  shall  be  sealed  up, 
directed  to  the  secretary  of  the  oommon- 
wealth,  for  the  time  being,  with  a  sup^ 
seriptlon  expressing  the  purport  of  the  4Kni- 
tenta  thereof,  and  delivered  by  the  town 
-clerk  of  such  towns,  to  the  sheriff  of  the 
county  in  which  such  town  lies.  .  .  .** 
Part  2,  chap.  1,  {  3,  art.  3:  "Every  mem- 
ber of  the  house  of  rcpreeentatives  shall  be 
-chosen  by  written  votes."  Part  2,  chap.  2, 
S  1,  art.  3:  "Those  persons  .  .  .  qual- 
ified .  .  .  within  the  several  towns  of 
this  commonwealth,  shall,  at  a  meeting  to 
be  called  for  that  purpose,  .  .  .  annu- 
ally, give  in  their  votes  for  a  ^vemor,  to 
the  selet'tmen,  who  shall  preside  at  such 
meetings;  and  the  town  clerk,  in  the  pres- 
ence and  with  the  assistance  of  the  select^ 
men,  ^all,  in  <^en  town  meeting,  sort  and 
■coniit  the  votes,  and  form  a  list  of  the  per- 
sons voted  for,  with  the  number  *A  votes 
for  each  person  against  his  name ;  and  shall 
make  a  fair  recora  of  the  same  in  the  town 
IxK^s,  and  a  public  declarati(Hi  thereof  in 
the  said  town  meeting;  and  shall,  in  the 
presence  at  tfae  inhabitants,  seal  up  copies 
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of  the  said  list,  attested  b|y  htm  and  the  se- 
lectmen, and  transmit  the  same  to  the  sher- 
iff of  the  county.  .  .  Part  2,  chap.  2, 
S  1,  art.  10;  "The  captains  and  subalterns 
of  the  militia  shall  be  elected  by  the  writ- 
ten votes  of  the  trainband  and  alarm  list 
of  their  respective  companies;  .  .  .  the 
field  officers  of  regiments  shall  be  elected 
by  the  written  votes  of  the  captains  and 
subaltCTUS  al  their  respective  regimenta; 
the  brigadiers  shall  be  elected  in  like  man- 
ner, by  the  field  ofiicera  of  their  respective 
brigades.  .  .  ."  Part  2,  chap.  2,  {  2, 
art.  1:  "There  shall  be  aimually  elected 
a  lieutenant  governor  ...  in  the  same 
manner  with  tiie  governor.   .  . 

Amendments,  art.  16:  "Eight  councilors 
shall  be  annually  chosen  1^  the  inhabitants 
of  this  commonwealth,  qualified  to  vote  for 
governor.  The  election  of  councilors  shall 
be  determined  by  the  same  rule  that  is  re- 

Iuired  in  the  election  of  governor.  .  .  . 
be  day  and  manner  of  the  election,  the  re- 
turn of  the  votes,  and  the  declaration  of 
the  said  elections,  shall  be  the  same  as  are 
required  in  the  election  of  governor.  .  .  .** 
Article  17:  "The  secretary,  treasurer,  and 
receiver  general,  auditor,  and  attorney  gen- 
eral, shaU  be  chosen  annually.    .   .    .  The 

aualifleotion  of  the  voters,  the  manner  of 
be  election,  the  return  of  the  votes,  and  the 
declaration  of  the  election,  shall  be  such  as 
are  required  in  the  election  of  governor. 
.  .  Article  21:  ".  .  .  The  manner 
of  calling  and  conducting  the  meetings  itx 
the  choice  of  representatives,  and  of  ascer- 
taining their  election,  shall  be  prescribed  by 
law.  .  .  ."  Article  22:  ".  .  . 
Each  district  shall  elect  one  senator.  .  .  ." 
Article  24:  "Any  vacancy  in  the  senate 
shall  be  filled  by  election  by  the  people  of 
the  unrepresented  district,  upon  the  order 
of  a  majori^  of  the  senators  elected." 

In  our  opinion,  the  requir^ents  as  to  tiie 
choice  of  senators  found  in  part  2,  chap.  1, 
S  2,  art.  3,  ot  the  Constitution  were  not 
abrogated  )sj  articles  22  and  24  of  the 
RDiendments,  nor  was  the  provision  of  part 
2,  chap.  1,  S  8,  art.  3,  that  "Every  member 
of  the  house  of  representatives  shall  be 
chosen  written  votes,"  abrmted  bj  arti- 
ele  21  m  Uie  amendments.  The  provirioa 
that  representatives  shall  be  chosen  by  writ- 
ten votes  was  before  this  court  in  the  year 
1830  in  the  case  of  Hensha to  v.  Foster,  0 
Pick.  312,  in  which  decision  it  woe  held  that 
printed  votes  are  written  votes,  within  the 
meaning  of  the  proviuom.  The  same  deci- 
sion states  the  ^neral  oonrideratiixis  whidi 
should  have  weight  in  eonstming  the  provi- 
sion, and  with  that  statement  we  agree: 
"In  construing  so  important  an  instrument 
as  a  constitution,  especially  those  parts 
which  afi^ect  the  vital  principle  of  a  repub- 
lican government, — the  elective  franchise,  or 
the  manner  of  exercising  it, — we  are  not 
on  the  one  hand,  to  indulge  ingenious  spec- 
ulations, whidi  may  lead  us  wide  from  the 
true  sense  end  spirit  of  the  instrument: 
nor,  on  the  other,  to  apply  to  it  such  narrow 
and  constrained  views  as  may  exclude  the 
real  object  and  intent  of  those  who  framed 
it.   We  are  to  suppose  that  the  authors  of 
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such  an  instrument  had  a  thorough  knowl- 
edge of  the  force  and  extent  of  the  words 
they  employ,  that  they  bod  a  beneflcial  end 
and  puipone  in  view,  and  that  more  ea- 
peciiifly  in  any  apparent  restriction  upon 
the  mode  of  exercising  the  right  of  suffrage 
there  was  some  existing  or  anticipated  evil 
which  it  was  their  purpose  to  avoid.  If  an 
enlaiged  senbe  of  any  particular  form  at 
expression  should  l»e  necessary  to  accom- 
plish so  great  an  object  as  the  convenient 
exercise  of  the  fundamental  privilege  or 
right,  that  of  election,  such  sense  must  be 
attributed,  VVe  are  to  suppose  that  those 
who  were  delegated  to  the  great  business  of 
distributing  the  powers  which  emanated 
from  the  sovereignty  of  the  people,  and  to 
the  establishment  of  rules  for  the  perpet- 
ual security  of  the  rights  of  person  and 
property,  had  the  wisdom  to  adapt  their 
language  to  future  as  well  as  existing  emer- 
gencies; so  that  words  competent  to  the 
then  existing  state  of  the  community,  and 
at  the  same  time  capable  of  being  expanded 
to  embrace  more  extensive  relations,  should 
not  be  restrained  to  their  more  obvious  and 
immediate  sense,  if,  consistently  with  the 
general  object  of  the  authors  and  the  true 
prindples  of  the  compact,  the^  can  be  ex- 
tended to  other  relations  and  circumstances 
which  an  improved  state  of  society  may  pro- 
duce." The  decision  from  which  we  have 
quoted  applied  these  principles;  and,becauae 
printing  was,  in  law,  writing,  from  a  time 
before  tliat  when  the  Constitution  was  made, 
and  L)ecaii8e  the  use  of  printed  votes  was 
equally  well  calculated  to  avoid  the  evils 
which  the  framers  of  that  instrument 
thought  would  attend  elections  if  conducted 
by  nomination  and  hand  vote,  or  viva  voce, 
the  court  held  that  printed  votes  were  con- 
stitutional, although  the  uniform  practice 
had  been,  for  some  fifty  years,  to  use  manu' 
script  votes  only.  The  same  decision  says 
further:  '"This  requisition  of  written  votes 
in  the  Confttitutitm  is  confined  to  the  choice 
of  representatives.  The  important  election 
of  governor,  senators,  and  councilors  is  left 
unprovided  for  in  this  respect,  except  by 
implication,  and  that  implication  does  not 
ex^ude  printed  votes.  The  votes  of  all  the 
difTerent  communities  were  to  be  sorted  and 
counted,  and  a  certificate  of  the  result  trans- 
mitted to  a  common  focus,  the  secretary's 
ofRce,  where  tliey  were  to  be  examined  and 
compared.  This  process  necessarily  requires 
ticlceta  or  ballots,  so  that  there  was  no  oc- 
casion to  require  expressly  that  the  votes 
should  be  in  writing  or  in  print.  There  can 
be  no  ground  to  exclude  printed  votes  for 
these  state  officers,  for  all  that  is  required 
is  that  they  should  be  so  given  as  that  they 
miiy  be  aorted  and  counted." 

Bearing  in  mind  the  statement  of  the  Dec- 
laration of  Uighta  that  "all  elections  ought 
to  be  free."  and  also  the  general  rules  laid 
down  in  the  case  of  Benahaw  v.  Foater,  we 
have  examined  the  published  laws  under 
which,  during  our  colonial  and  provincial 
periods,  and  the  interval  between  the  Dpcla- 
ration  of  Independence  and  the  inan^iration 
of  our  present  ffovemment.  officers  have 
been  chosen  or  appointed.  Without  giving 
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the  eitatims,  it  Is  enough  to  say  that  such 
an  examination  shows  that,  while  higher 
officers  often  M'crc  chosen  by  the  casting  of 
separate  paper  votes  by  the  individual  vot- 
ers, some  elections  were  made  by  the  use 
of  Indian  corn  and  beans  as  ballots,  and  that 
as  to  much  the  greater  number  of  (^cers 
chosen  by  the  people  there  was  no  speciflc 
direction  as  to  the  manner  in  which  the 
choice  of  the  individual  voter  should  be  ex- 
pressed;  but  representatives  to  the  general 
court  were  selected  by  the  voters  in  town, 
district,  or  plantation  meetings,  the  votes 
being  given  under  statutory  directions  as 
to  the  manner  of  voting  contained  in  I*rov. 
Stat.  16S3-04,  chap.  14.  ${  2,  6,  7  (1  Piot. 
Laws  [state  ed.]  p.  147  > .  These  directiow 
provide  that  no  inker  shall  put  in  more  than 
one  vote  for  any  one  person,  and  that  "*U 
persons  shall  put  in  their  votes  unfolded  tfr 
the  selectmen  or  constables  appointed  to  re- 
ceive the  same."  These  provisions  plainly 
imply  that  the  only  legal  method  of  voting 
for  representatives  under  the  provineiu 
government  was  for  each  voter  to  put  in  his 
own  separate  written  vote^  An  examtnatioD 
of  the  printed  records  of  the  town  oi  Bos- 
ton shows  that  this  was  the  method  there 
used  up  to  1780,  and  the  only  reason  we 
have  found  for  supposing  that  representa- 
tives to  the  general  court  of  the  province 
ever  were  chosen  by  nomination  and  hand 
voLe,  or  viva  voce,  is  the  stateinent  in  the 
decision  in  Hmthaw  t.  Fotter  [0  Pick.]  at 
page  310,  that  "probably  in  some  instances 
representatives  had  been  so  chorea."  In 
most  elections  the  votes  given  in  at  town 
meeting  were  not  preserved  after  the  decla- 
ration of  the  result  in  open  meeting.  But 
in  the  case  of  the  nomination  of  magistrates 
or  assistants  under  the  Massachusebts  Bay 
Colony  charter,  the  votes  east  in  the  mert- 
ings  wera  there  sealed  up,  and  then  carried 
to  the  shire  towns,  and  from  each  shire  town 
to  Boston,  where  th^  were  finally  opened* 
and  the  result  of  the  voting  in  the  towns 
and  plantations  a»certained.  And  in  the 
case  of  county  treasurer  and  registers  of 
deeds  umler  the  provincial  government  the 
votes  given  in  by  the  individual  voters  at 
the  town  meeUngs  were  there  sealed  up, 
and  taken  to  the  court  of  aeasions  of  the 
county,  and  opened  and  sorted  in  the  pres- 
ence of  the  justices  hy  mm  appointed  by 
them  for  the  purpose,  and  the  result  thus 
ascertained  in  that  court. 

Interpreting  the  Constitution  in  the  light 
of  the  circumstances  existing  at  the  time  of 
its  adoption,  as  well  as  <rf  the  laws  and  cus- 
toms which  had  theretofore  prevailed,  we 
think  that  the  language  prescribing  the  wiqr 
in  which  the  will  of  the  voters  shall  be  ex- 
pressed and  ascertained  in  the  case  of  the 
election  of  governor  and  of  the  other  state 
officers,  where  similar  language  is  uned.  nec- 
essarily implies  at  least  that  the  chrace^  of 
the  voter  snail  be  indicated  1^  some  kind 
of  writing  upon  a  paper  or  otner  material 
thing;  that  this  material  thing,  bearing  this 
written  expre!>sion  of  the  choice  of  the  vot- 
er, shall,  by  his  act  of  voting,  pass  from  his 
possession  and  control  into  that  of  the  offi- 
cers charged  with  the  duty  of  conducting 
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ifae  election,  and  that  the  voter  shall  have 
reasonable  opportunity  to  see  that  it  has 
ao  passed;  that  it  shall  be  distinct  from 
that  handed  in  by  any  other  voter ;  and  tliat 
these  written  votes  ro  banded  in  shall  con- 
Unue  to  be  the  same  material  things  capa- 
ble of  beins  handled,  sorted,  and  counted, 
and  that  the  whole  woik  of  ascertaining 
and  declaring  the  result  shall  be  the  per- 
sona) act  of  the  election  olBcers,  with  the 
written  votes  before  them;  the  sorUng  and 
counting,  as  well  as  the  declaration  of  the 
result,  Deing  done  sworn  oSicera.  One 
reason  for  the  requirement  of  a  written  note 
is  that  the  voter  may  have  a  reasonable 
opportunity  of  making  hi9  chmce  with- 
ont  immediate  influence  upon  the  part  of 
others,  and  the  reason  for  the  requiruments 
ftpplirable  to  the  aorting  and  counting  is 
that  the  votes  may  not  mil  of  their  proper 
force  by  reason  of  mistake  or  fraud  in  the 
count.  The  saf^piard  erected  by  the  Consti- 
tution is  that  there  shall  remain  after  the 
closing  of  the  voting,  in  a  material  form, 
capable  of  being  read  and  understood  by 
men,  a  written  vote  east  by  each  voter ; 
and  that  nil  these  individual  votes,  each 
given  by  the  voter  to  the  election  officers, 
shall  be  read,  sorted,  and  counted  in  ac- 
cordance with  the  several  tenor  of  each, 
men  acting  undn-  the  sanctirai  and  obliga- 
titm  of  their  respective  official  oaths. 

So  far  as  we  have  been  informed  as  to 
the  nature  of  the  machines  mentioned  in 
your  order,  none  of  them  provides  iot  or 
allows  the  individual  voter  to  have  in  his 
own  hands  a  paper  or  other  material  thing 
bearing  upon  itself  the  expression  of  his 
choice;  none  of  them  allows  nim  to  cast  or 
deposit  in  the  custody  of  the  election  officers 
a  paper  or  other  material  thing  bearing  such 
expression  as  his  individual  written  vote; 
and  none  of  them,  upon  the  casting  of  the 
vote,  or  at  the  closing  of  the  polls,  places 
in  the  hands  of  the  election  officers  a  sepa- 
rate, materia!  thing  given  in  by  the  voter, 
which  the  officers  can  handle,  sort,  and 
count.  None  of  them  is  so  btiilt  and  worked 
that  the  voter  can  know  that,  unless  sworn 
offirers  err,  or  are  false  to  their  oaths,  the 
choice  which  the  Constitution  commands  him 
to  express  by  "written  vote"  will  be  counted, 
and  counted  as  he  east  it.  Yet  to  give  him 
that  certainty,  and  to  give  the  ^ate  the 
safeguard  which  comes  from  his  having  that 
certainty  is  one. purpose  of  the  constitu- 
tional retjuirement  of  "written  votes,"  "sort- 
ed and  counted"  in  open  meetings,  so  that 
each  vote  must  have  its  legitimate  weight 
ID  the  election,  unless  an  inteUiffent  and  re- 
^Kmsible  man  fails  In  the  performance  of 
%  aimple,  sworn  duty.  The  turn  of  a  wheel 
or  of  a  dial,  the  punching  of  a  hole  in  an 
unseen  roll  of  paper  on  which  are  the  names 
of  eandidatcs,  by  a  voter  who  pulls  a  lever 
or  turo!)  a  key.  is  not  the  use  of  a  written 
vote,  within  the  meaning  of  the  Constitu- 
tion; nor  is  the  inspection  of  a  dial,  even  if 
vreceded  or  followea  by  an  inspection  of  all 
the  cogs  and  mechanism  which  have  moved 
the  hands  of  the  dial,  or  the  counting  of 
holes  in  such  a  paper  and  the  inspection  of 
the  machinery  which  made  the  noles,  the 
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sorting  and  counting  of  votes  by  electiwi  of- 
ficers. If  it  be  said  that  Uiese  are  the  bent 
and  most  efficient  means  to  secure  a  free 
and  honest  electiM,  the  answer  is  that  they 
are  not  the  means  prescribed  for  those  ends 
by  the  Constitution.  The  Constitution  does 
not  authorize  the  general  court  to  put  the 
expression  of  the  voter's  will  to  the  chance 
of  being  nullified  or  perverted  by  slipping 
cogs,  defective  levers,  or  other  mechanical 
devices  which  have  no  living  intelligence,  no 
conscience,  and  no  liability  to  punishment 
to  insure  their  going  right.  It  requires  that 
every  step  in  the  task  of  seeing  that  votes, 
whether  ifiven  by  Indian  com  and  beans  or 
other  ballots,  by  show  of  hands,  by  the  liv- 
ing voice,  or  by  paper  writing,  are  counted 
rightly,  shall  be  intrusted  to  and  performed, 
not  by  an  inanimate  machine,  but  by  sworn 
(^cers,  and  in  open  meeting,  where  each 
step  of  the  work  can  be  veri6ed,  and  mis- 
takes corrected. 

In  our  opinion,  the  general  court  has  not 
the  right  to  authorize  the  use  of  the  ma- 
chines mentioned  in  your  order  at  elections 
by  the  people  of  the  governor,  the  lieuten- 
ant governor,  the  councilors,  senators,  and 
representatives,  the  secretary,  the  treasurer, 
and  receiver  general,  tbe  auditor,  or  the  at- 
torney general.  A  law  of  Congress  requires 
''otes  for  representatives  in  Congress  to  be 
by  writtwi  or  printed  ballot  or  voting  ma- 
chine, the  use  of  which  has  been  duly  author- 
ised by  state  law.  In  our  opinion,  the  gen- 
eral court  has  the  right  to  authorize  the 
use  of  Riachines  referred  to  in  your  order 
in  electitms  for  representatives  in  the  Ccm- 
gress  ci  the  United  States.  In  the  case  vt 
electors  ior  President  and  Vice  President,  it 
might,  perhaps,  be  different,  although  long 
usage  has  given  to  the  manner  in  which  they 
are  now  chosen  almobt  the  force  of  an  in- 
vicJahle  sanction. 

Jaheb  M.  Morton. 
jAifEB  M.  Babkgb. 

JOHH  W.  HAICHOND. 


BREWER  LUMBER  COMPANY 

V. 

BOSTON  A  ALBANY  RAILROAD  COM- 
PANY. 

(  Mass.  J 

1.  The  rlRht  of  NtoppaKe  In  trannlta  of 
»  carload  of  lumber  la  not  lost  by  rbe 
storage  of  tbe  lamber  by  the  carrier  for  fail- 
ure to  nnload  within  the  time  required  bj  Its 
rules,  wben  tbe  freight  cbRrtces  rema'n  nn- 
pnld,  snd  tbe  carrier  has  made  no  arreemeat 
to  hold  the  property  for  the  oocslfniee. 

NoTK.— As  to  delivery  of  part  of  a  oonslvn- 
ment  of  ftooda  to  defeat  stopriaKe  in  trtfinitu, 
see.  In  tbis  series.  JefCrls  v.  FItcbburg  R.  Co. 
(Wis.)  S3  L.  R.  A.  8R1. 

As  to  riKht  to  stonpaire  in  transitu  In  ^n- 
prnl.  see  Farrell  v.  Richmond  A  D.  R.  Co.  (N. 
C.l  8  L.  n.  A.  647,  and  note;  Fenkhfluxen  v. 
Fellows  (Nev.)  4  1*.  R.  A.  782.  and  meU;  and 
KlTiirmftn  t.  Denlson  (HlCb.)  11  L.  B.  A.  847. 
and  noU. 
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Botes  In  pa^Disnt  for  goods  shipped  will  not 
defeat  tbe  right  oC  stoppage  in  transitu. 
S.  The  ne«otlKtlon  of  note*  takem  In 
pMrment  for  vropertj'  sblpped  will  not 
defeat  tbe  right  of  stoppage  in  transitu.  It 
tbej-  are  recovered  and  tendered  back  to  tbe 
maker  or  hia  representatin  before  the  right 
Is  MCercised. 

(June  1,  IMl.) 

K*i;pORT  1^  the  Superior  Court  for  Suf- 
folk County  for  the  opinion  of  the  Su- 
preme Judicial  Court  after  finding  for  plain- 
tifT  in '  an  action  brought  to  enforce  the 
right  of  stoppage  in  transitu  of  certain  lum- 
ber sold  by  plaintiff  to  George  A.  Paul. 
Judgment  for  plaintiff. 

The  facts  are  stated  ia  the  opinion. 
Mr.  E.  N.  Hill,  for  plaintiff: 
The  plaintiff  had  th«  right  of  stc^puge 
in  Iranaitu. 

The  possession  of  the  defendant  was  un- 
broken. The  retention  of  the  lumber  in  a 
place  of  deposit,  connected  with  its  trans- 
mission and  delivery,  at  the  place  the  lum- 
lier  is  to       does  not  terminate  the  transit. 

Benjamin,  Sales,  7th  Am.  ed.  S  839;  Sey- 
mour V.  'Neicton,  105  Mass.  275;  Mohr  v. 
Boston  d  A.  B.  Oo.  106  Mass.  67;  Durg^ 
Cement  d  Umber  Co.  t.  O'Brien,  123  Mass. 
12;  Kendall  v.  Marshall,  L.  R.  11  Q.  6.  Div. 
364. 

So  Ions  as  the  freight  and  storage  remain 
unpaid  ^ere  is  a  strong  presumption  that 
the  carrier  continues  to  hold  the  goods  as 
carrier,  and  in  no  other  capacity;  and  in 
order  to  rebut  this  presumption  there  must 
be  some  proof  of  an  agreement  between  the 
carrier  and  the  vendee,  whereby  the  carrier 
becomes  the  agent  of  the  buyer  to  keep  the 
goods  for  him. 

Ew  parte  Barrow,  L.  R.  6  Ch.  Div.  783; 
Ex  parte  Cooper,  L.  R.  11  Ch.  Div.  08; 
Kemp  V.  Falk,  L.  R.  7  App.  Caa.  584;  Mc- 
Lean V.  Breithaitpt,  12  Ont.  App.  Rep.  383. 

Giving  the  utmost  effect  to  the  general 
exprefision  of  Paul  that  he  ordered  it  to  be 
stored,  when  it  was  sure  to  be  stored  in  the 
course  of  business.  It  shows  an  attempt  of 
the  vendee  to  change  the  capacity  in  which 
the  defendant  held  possession,  without  its 
assent,  Neither  party  can  so  change  tbe 
relations  of  the  other  without  an  assent. 
These  intents  must  concur,  and  there  must 
be  an  affirmative  agreement  and  something 
e<iuivalent  to  an  attomment'on  the  part  of 
the  carrier,  so  that  the  property  is  held, 
not  as  carrier,  but  as  agent  of  the  purchas- 
er. 

parte  Barrow,  L.  R.  6  Oh.  Div.  783; 
Ex  parte  Cooper,  L.  R.  11  Ch.  Div.  68; 
Kemp  V.  Falk,  L.  R.  7  App,  Cas,  573;  Jam^s 
V.  Griffin,  2  Meea.  &  W.  623;  Jackson  v. 
yichol,  5  Bing.  N.  C.  508;  Calahan  v.  Bab- 
cock,  21  Ohio  St.  281,  8  Am.  Rep.  63; 
Siiinns  V.  Bchoiten,  35  San.  310,  10  Pae. 
ft28;  Jeffrie  v.  Fitckhurg  R.  Oo.  03  Wis. 
230,  33  L.  R.  A,  3S1,  67  N.  W.  424;  McLean 
y.  Breithaupt,  12  Ont.  App.  Rep.  308. 

This  ia  a  question  of  fact  to  be  decided 
on  all  the  evidence,  of  which  there  is  suffi- 
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cient  to  justify  a  finding  that  the  defendant 
did  not  agree,  and  did  not  intend,  to  change 
its  rdatltma  and  hold  the  goods  other  than 
as  carrier,  'thia  feet,  having  been  found  for 
the  plaintiff,  ia  not  subject  to  revision  bj 
this  court. 

Fitchburg  R.  Co.  v.  Freeman,  12  Gray, 
401,  74  Am.  Dec.  600;  WMton  v.  Nichols, 
3  Allen.  583;  Crocker  v.  Foley,  13  Allen, 
37(i;  O'Oonnell  v.  Jacobs,  115  Mass.  21; 
Clark  V.  Bums,  118  Mass.  275,  19  Am.  Rep. 
456. 

llie  notes  given  in  settlement  do  not  take 
away  the  right  of  stoppage  tti  transitu. 

Stubba  T.  Lund,  7  Mass.  453,  5  Am.  Dec. 
6.3;  Parks  V.  Hall,  2  Pick.  206;  Arnold  V- 
Dclow,  4  Gush.  33,  50  Am.  Dec  754;  Sey- 
mour V.  Tft-wton,  105  Mass.  275;  Mohr  v. 
Boston  (G  A.  R.  Co.  100  Mass.  67 ;  Re  Bat- 
chelder,  2  Low.  Dec.  245,  Fed.  Caa.  No.  1,- 
090;  A(Jktn«  v.  Colby,  20  N.  H.  154;  Glapp 
Bros.  V.  Sohmer,  55  Iowa.  278,  7  N.  W.  639; 
MiUiken  v.  Warren,  57  Me.  46. 

Mi'ssra.  Trmuk  Paul  and  Frederiek  T. 
Haskell,  for  defendant: 

The  plaintiff  did  not  have  the  right  to 
ntop  the  lumber  in  transitu,  because  the 
plaintiff  was  not  an  "unpaid  vendor," 

Blackburn,  Sales,  2d  Eng.  ed.  p.  326; 
Benjamin.  Sales.  1st  Am.  ed.  S  835;  2  Am. 
&  Eng.  Ene.  Law,  p.  006. 

At  the  time  when  tiie  plaintiff  undnlook 
to  stop  the  lumber  in  iranaitu,  the  transit 
was  at  an  end. 

In  the  earlier  cases  it  was  thought  that 
nothing  but  the  actual  delivery  to  the  ven- 
dee would  defeat  the  exercise  of  the  right 
of  stoppage  in  transitu;  but  this  doctrine 
has  been  long  abandoned. 

Chitfy,  Contr.  11th  Am.  ed.  p.  603;  Rey- 
Ttolds  V.  Boston  d  M.  R.  Oo.  43  N.  H.  590. 

Stoppage  m  transitu,  as  its  name  imports, 
can  only  take  place  while  the  goods  are  on 
their  way ;  if  they  once  arrive  at  the  termi- 
nation of  their  journey,  and  come  into  the 
actual  or  constructive  possession  of  the  con- 
signee, there  is  an  end  to  the  vendor's  right 
over  them. 

Blackburn,  Sales,  2d  Eng.  ed.  pp,  333, 
334:  KendaU  v.  Marshall,  L.  R.  11  Q.  B. 
Div.  350;  Retinoids  v.  Boston  d  M.  R.  Co. 
43  N.  H.  590;  Inalee  v.  Lane,  57  N.  H.  459; 
23  Am,  &  Eng,  Enc.  Law,  p.  908. 

Tbe  goods  are  in  transitu  so  long  as  th^ 
are  in  the  hands  of  the  carrier  as  such. 

Benjamin,  Sales.  Ist  Am.  ed.  §S  841.  840; 
biBckbum,  Sales,  2d  Eng.  ed.  p.  335;  Chitr 
ty,  Contr.  llth  Am.  ed.  p.  602;  Ex  parte 
Roaevear  China  Clay  Co.  L.  R.  ll  Ch.  Div. 
570. 

The  goods  have  been  constructivelp^  deliv- 
ered to  the  vendee,  and  the  transit  is  at  an 
end.  when  the  carrier  ceases  to  hold  them 
qua  carrier,  and  enters  into  an  agreement 
with  the  buyer  to  hold  them  as  his  agent  or 
warehouseman, 

Benjamin,  Sales,  1st  Am.  ed.  i|  841,  849; 
Blackburn,  Sales.  2d  Eng.  ed.  pp.  364,  375; 
Chitty.  Contr,  llth  Am.  ed.  p.  606;  James 
V.  Oriflin,  1  Mees.  &  W.  20;  Whitehead  v. 
Andm-son,  9  Mees.  &  W.  534;  Jficholls  v. 
Le  Fcuvre,  2  Bing,  N,  C.  %3x,Bolton  v.  Lan- 
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easkire  &  Y.  R.  Co.  L.  R.  X  C.  P.  431j  Rey- 
nolds V.  Boston  &  M.  R.  Co.  43  N.  H.  590; 
Inslee  v.  Lane,  57  N.  H.  459. 

The  agreement  by  the  carrier  to  hold  the 
goods  for  the  consignee  as  his  agent,  for  the 
purpose  of  custody  on  his  account,  may  be 
implied,  as  from  the  course  of  dealing  be- 
tween  the  carrier  and  the  consignee,  as  well 
aa  e:tpressly  made. 

Whitehead  t.  Anderson,  0  Mees.  &  W.  534; 
Bolton  T.  Lancashire  <G  T.  B.  Co.  L.  R.  1  C. 
P.  4S1;  Reynolds  v.  Botton  d  if.  A.  Go.  43 
N.  H.  590;  2  Am.  k  Kng.  Ene.  Law,  pp. 
908,  909. 

It  is  not  necessary  that  the  freight 
cfanrgcs  sliould  be  paid  before  the  carrier 

can  agree  to  hold  the  goods  as  tli«  x>fzat  of 
the  cf>nsignee.  Hia  change  of  character  in- 
to that  of  an  airent  to  keep  the  goods  is  not 
.  at  all  inconsistent  with  hia  right  to  retain 
the  goods  ill  bis  custody  till  his  lioi  upon 
them  for  carriage  or  freight  diarges  is  satis- 
fied. 

Benjamin.  Bales,  let  Am.  ed.  |  8S3; 
Blnckbum,  Sales,  2d  Eng.  ed.  p.  867;  Gbit- 
ty,  Contr.  11th  Am.  ed.  p.  606. 

lAtbrop,  J,,  delivered  the  opinion  of  the 
eonrt: 

This  case  comes  before  us  in  a  somewhat 
unsatisfactoiy  manner.  It  is  a  report  of  a 
justice  of  the  superior  court,  before  whom 
the  case  was  tried  without  a  jury.  The  re- 
port sets  forth  certain  facts,  certain  evi- 
dence, and  requests  for  rulings  by  both  par- 
ties, which  were  passed  upon,  and  a  general 
finding  for  the  plaintiff,  without  any  find- 
ings of  speciAc  facts.  The  report  concludes 
as  follows:  "Upon  the  foregoing  evidence 
the  court  found  for  the  plaintiff,  and  now, 
with  the  assent  of  both  parties,  reports  the 
case  for  the  determination  of  the  supreme 
fudicial  court,  both  parties  agreeing  that 
if,  upon  the  foregoing  evidence,  the  rulings 
and  refusals  to  rule  and  finding  were  right, 
judgment  is  to  be  entered  for  the  plaintiff 
in  accordance  with  the  finding;  otherwise, 
judsment  is  to  be  entered  for  the  defend- 
ant?' The  word  "evidence"  is  shown  an- 
other paragraph  in  the  report  to  include 
statements  of  facts,  documentary  evidence, 
and  testimony  of  witnesses.  As  this  is  an 
action  at  law,  the  only  question  can  be 
whether  the  evidence  warranted  the  finding. 
We  have  no  right,  if  the  testimony  of  wit- 
nesses is  conflicting,  to  decide  the  case  upon 
a  view  of  the  testimony  which  we  might 
take  if  the  eridmce  were  before  us  for  our 
decision.  The  action  is  replevin  of  a  car 
load  of  lumber  sold  by  the  plaintifi'  to  George 
A.  Paul,  a  lumber  dealer  at  Boston,  and  for- 
warded by  the  plaintiff,  over  the  defendant's 
railroad,  from  East  Saginaw,  Michigan,  to 
him.  The  plaintiff  claimed  the  lumber  by 
■  reason  of  the  exercise  of  the  right  of  stop- 
page in  tranaitu,  and  the  action  was  de- 
fended by  the  trustee  in  bankruptcy  of  Paul. 
The  lumber  was  sold  on  January  26,  1898, 
for  the  sum  of  $678.28,  Paul  to  pay  the 
freight,  and  to  deduct  it  from  the  amount  of 
the  invoice.  The  terms  of  the  payment 
were  to  be  2  per  cent  off  fbr  eaah*  if  paid 
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within  ten  days,  or  a  three-months  note 
from  date  of  invoice.  On  January  31, 
18D8,  the  lumber  was  duly  shipped,  consigned 
to  Paul,  and  the  invoice  forwarded  to  him. 
On  February  19,  1898,  the  lumber  arrived 
at  the  Huntington  avenue  yard  of  the  de- 
fendant in  Boston,  and  Paul  was  nolitleil 
of  the  fact  by  the  agent  of  the  defon.lant 
by  a  postal  card,  which,  in  addition  to  llie 
notice  of  the  arrival  of  the  car,  contaiiii'd 
the  following:  "If  not  unloaded  within- 
ninety-six  hours  from  February  10.  6  o'clock 
p.  tL.  of  this  date,  Sundays  and  legal  holi- 
days not  included,  the  freight  will  be  subject 
to  storage  charges,  as  per  rules  of  the 
Uassachusetts  and  New  Hampshire  Car 
Service  Association."  On  March  4,  1808. 
the  defendant  stored  the  lumber  in  one  of 
its  sheds  at  its  Huntington  avenue  yard, 
and  notified  Paul  of  the  fact.  On  March  10, 
1898,  Paul  sent  a  prranissory  note  for  $300. 
dated  the  same  aay,  and  payable  to  the 
plaintiff's  wder  at  any  bank  in  Boston. 
This  note  was  indorsed  fay  the  plaintiff  pay- 
able to  order  of  Second  National  Bank,  and 
under  the  name  of  the  plaintiff  were  the 
letters  "B,  D."  This  note  was  protested  on 
June  10,  1898.  On  March  11,  1898,  the 
plaintiff  sent  a  letter  to  Paul,  stating  that 
it  had  placed  the  $300  note  to  hia  credit, 
and  calling  his  attention  to  tiie  tact  that 
the  date  of  the  note,  March  10,  was  not  in 
accordance  with  the  contract,  which  called 
for  a  three-months  note  from  the  date  of 
the  invoice,  and  requested  a  settlement  for 
the  balapce.  On  March  26,  1898,  Paul  sent 
the  plaintiff  a  promissory  note  for  $313.68. 
dated  that  day,  and  payable  to  the  order  of 
the  plaintiff  at  any  bank  in  Boston.  This 
note  was  indorsed  in  the  same  way  as  tho 
other,  and  it  was  protested  on  June  28. 
1808.  These  notes,  the  report  states,  werp 
sent  to  the  plaintiff  in  payment  for  the  full 
value  of  the  lumber,  with  interest  added 
from  the  date  of  the  invoice  to  the  dates  of 
the  notes,  less  freight,  which  was  to  be  de- 
ducted from  the  amount  of  the  invoice.  On 
receipt  of  the  second  of  the  notes,  the  plain- 
tiff sent  to  Paul  a  statranent  of  account 
dated  January  .SI.  1898,  staling  the  terms 
of  sale,  the  items  of  the  lumber,  and  the 
amount  due  less  freight,  being  $607.61. 
Across  the  face  of  the  paper  was  written: 
"Received  settlement  aa  follows:  3  mos. 
note  from  March  10/98,  $300,00;  3  mos. 
note  from  March  28/98,  $313.68,— $613.68." 
This  paper  also  contained  a  request  for  the 
freight  receipt,  which  was  not  sent,  nor  was 
the  fright  paid  Paul.  On  April  0,  1898, 
Paul  made  a  CMnmon-law  aaaignment  of  all 
his  property  for  the  benefit  of  his  creditors, 
and  the  assignee  accepted  the  trust.  The 
plaintiff  was  notified  of  the  assignment,  and 
a  representative  of  the  plaintiff  attended  the 
first  meeting  of  Paul's  creditors.  On  April 
16,  1898,  the  plaintiff  gave  notice  to  the  de- 
fendant not  to  deliver  the  lumber  to  Paul, 
and  requested  the  defendant  to  keep  it  on 
storage  for  it,  claiming  the  right  of  stop- 
page in  transitu.    On  July  27,  1898,  the 
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signee,  who  refused  to  receive  them ;  and  at 
the  tiinl  of  this  case  they  weie  again  ten- 
dered and  refused.  This  action  was  brought 
on  August  30,  1898,  and  before  obtaining 
the  Iiiniher  the  plaintiff  was  obliged  t»  pay 
the  defendant  its  claim  for  freight  and  stor- 
age. W'e  ttnd  it  unnecessary  to  state  the 
testimony  of  witnesses  at  this  point,  though 
we  shall  refer  to  some  of  it  hereafter.  There 
being  no  contention  that  Paul  was  not  insol- 
vent, the  principal  questions  of  law  in  the 
cnse  are  whether  the  transit  had  ended,  and 
what  the  effect  was  of  giving  and  receiving 
the  notes. 

I.  As  to  the  first  question,  we  are  of  opin- 
ion that  the  transit  was  not  ended  when 
the  plaintifT  asserted  its  rii;bt  to  the  lum- 
ber. It  makes  no  difference  whether  the 
goods  are  in  the  hands  of  the  carrier  qua 
carrier,  or  whether  he  puts  them,  at  the 
journey's  end,  in  a  warehouse.  In  other 
words,  the  tf.insit  docs  not  terminate  until 
the  goods  arrive  in  the  possession,  actual  or 
constructive,  of  the  purchaser.  Seymour  t. 
iV'eic/on,  105  Mass.  272.  273;  Mohr  v.  Boa- 
ton  <e  A.  It.  Co.  lOR  Mass.  67;  Dinpy  Ce- 
ment de  Umber  Co.  v.  O'Brien,  123  Mass.  12; 
InaJec  v.  Lane,  57  N.  H.  454.  So  long  as 
the  carrier,  or  a  warehouseman  acting  for 
him,  is  in  pos''e<ision  of  the  goods,  he  has  a 
lien  for  the  freight  or  other  charees.  The 
purchaser  is  not  in  possession  or  entitled  to 
poss4>ssion  until  he  discharges  the  liens,  and 
the  risht  of  stoppage  in  transitu  rnnains. 
See  Benjamin.  Sales.  7th  Am.  ed,  914  (2), 
and  cHsea  cited.  While  theTiosition  of  the 
carrier  may  be  changed  to  that  of  bailee  or 
agent  for  the  purchase  of  the  goods,  yet  that 
is  a  question  of  an  agreement  between  the 
carrier  and  the  purchaser,  i^aclbson  v. 
\ichnl,  ,1  Binw.  N.  C.  508;  Jamea  v.  Oriffin, 
2  Mees.  &  W.  62.3 ;  Eao  parte  Barrow,  L,  R, 
6  Ch.  Div.  783;  Ex  parte  Cooper.  L.  R.  11 
Ch.  Div.  68;  Kemp  v.  Folk,  L.  R.  7  Apn. 
Cas.  573,  584;  hIcTjean  v.  Breithaupt,  12 
Ont.  App.  Rep.  383;  Calahan  v.  Babcock. 
21  Ohio  St.  281.  8  Am.  Ren.  63;  Jeffria  v. 
Fiichhiirfj  R.  Co.  93  Wis.  250,  33  L.  R.  A. 
351.  67  N.  W.  424;  Bymna  v.  Sehotten,  35 
Kan.  itIO.  10  Pae.  828.  In  the  case  before 
us  an  attempt  was  made  by  the  trustee  in 
bankruptcy  to  show  that  such  an  asrceine^t 
was  made,  but  the  testimony  of  Paul  falls 
far  short  of  this.  He  testified  that  within  a 
few  days  after  receiving  the  postal  card  of 
February  Wth  he  telephoned  to  the  defend- 
iint  to  store  the  lumber.  He  was  then  asked, 
"What  did  they  say  to  youT"  and  his  an- 
swer WBB,  "  '.Ml  right,'  or  somethiTig  to  that 
efTect."  He  was  then  asked,  "Will  you  say 
that  they  said  anything?"  and  answered: 
"They  probably  said  'All  right.'  They 
might  say  'V'es,  all  right,'  or  something  like 
that."  He  was  again  asked,  "What  did  they 
say?"  and  answered,  "I  don't  know."  On 
redirect  examination  he  testified  that  he  did 
not  know  whether  he  received  any  reply  to 
his  telephone  message,  and,  in  answer  to  the 
next  question  but  one  testified  that  he  did 
receive  a  reply.  It  seems  to  us  that  the 
Judge  might  well  disregard  this  testimony 
as  too  uncertain  and  vague  for  etHuidera- 
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tion.  Rut,  if  it  was  to  be  taken  into  consid- 
eration, the  testimony  of  Turner,  the  freight 
agent  of  the  defendant  in  charge  of  the 
Huntington  avenue  yard,  was  contradictory 
to  that  of  Paul.  He  testified  that  he  re- 
membered the  car  of  lumber,  and  stored  it  in 
the  ordinaty  course  of  business;  and  that 
he  received  no  diiections  from  anyone  to 
store  it.  If  the  testimony  of  Paul  can  be 
said  to  contradict  this,  it  was  for  the  judge 
sitting  without  a  jury  to  decide  what  the 
fact  was.  We  are  therefore  of  opinion  that 
the  judge  rightly  refused  to  rule,  as  re- 
quested by  the  defendant,  that  the  plain- 
tiff had  lost  the  right  of  stoppage  in  tran- 
situ, or  had  not  seasonably  exercised  that 
right.  It  follows,  frcrni  what  we  have  said, 
that  the  third  ruling  given  at  the  reqi'oat 
of  the  plaintiff  was  correct.  This  ruling 
was  as  follows:  "The  storage  of  the  lum- 
ber in  question  by  the  defendant,  whether 
according  to  the  custom  of  storing  after  the 
expiration  of  the  limit  of  time  set  forth 
in  the  notice  fpven  by  the  defendant  to  the 
consignee,  or  in  accordance  with  the  notice 
to  store  ^aven  by  the  consignee,  does  not  ter- 
minate the  transit,  without  evidence  of  tiie 
attornment  by  the  defendant  to  the  con- 
sisnee,  or  an  agreement  to  hold  as  the  agent 
of  the  consignee."  The  fourth  ruling  given 
was  as  follows:  "The  existence  of  the  de- 
fendant's lien  for  the  unpaid  freight  raises 
the  presumption  that  the  defendant  contin- 
ued to  hold  the  merchandise  as  carrier,  and, 
in  order  to  rebut  this  presumption,  there 
must  be  some  proof  of  some  agreement  or 
arrangement  between  the  defendant  and 
Paul,  whereby  the  defendant,  while  retain- 
ing its  lien,  became  the  aeent  of  Paul  to  keep 
the  gnnda  for  him."  While  we  do  not  think 
that  this  ruling  is  well  expressed,  we  are 
of  opinion  that  no  harm  was  done  in  giving 
it.  We  have  already  stated  the  law  bearing 
on  this  subject,  and  need  not  repeat  it.  The 
undismited  facta  in  the  case  showed  that 
the  defendant  was  holding  the  lumber  for 
the  freight  and  other  charges:  and  it  made 
no  difference  whether  the  goods  remained 
in  the  car  or  in  the  warehouse,  unless  there 
was  proof  of  some  asreement  or  arrange- 
ment whereby  the  defendant  became  the 
atrent  of  Paul.  Taking  the  ruling  as  a 
whole,  we  are  of  opinion  that  it  means  no 
more  than  this. 

2.  The  next  question  is  as  to  the  effect  of 
the  giving  off  the  notea.  The  instructions 
requested  by  the  defendant  on  this  point  are 
the  first  and  second,  and  are  as  follows: 
"  f  1 )  If  the  consiimee,  intending  to  pay  for 
the  lumber  according  to  agreement,  gave  to 
the  plaintiff  his  negotiable  promissory  notes, 
dated  at  Boston,  Massachusetts,  and  payable 
on  time  at  said  Boston,  and  thereupon  the 
plaintiff  receipted  its  bill  for  the  lumber, 
and  there  was  no  agreement  that  said  notes 
were  accepted  as  conditional  payment,  then 
the  law  presumes  that  such  notes  were  given 
and  accepted  as  absolute  nayment,  and  in 
chat  case  the  plaintiff  is  not  an  unpaid  ven- 
dor, and  has  no  furthn"  right  on  the  lumber, 
and  must  seek  bis  remedy  on  the  notes. 
(2)  The  notes  c(»utituted  a  contract  to  be 
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ccmstjrued  according  to  the  law  of  MaBsachu- 
sette.   U  IB  the  lav  of  Massachusetts  that 
a  negotiable  promissory  note,  given  in  pay- 
ment of  aa  oblig&uon,  is  to  be  deemed  to  be 
given  and  taken  aa  absolute  payment  of  such 
obligation,  in  the  absence  of  evidence  that 
the  parties  intended  it  in  operate  only  as 
a  conditional  payment."   On  these  requesta 
the  judfie  ruled  "that,  while  the  rules  of  law 
in  the  first  and  second  requests  were  cor- 
rect as  general  statements,,  they  did  not, 
on  the  evidence,  require  a  finding  for  the 
defendant."    The  rule  in  Massachusetts,  in 
simple  contract  debts,  is  that  a  promissory 
note  given  by  a  debtor  to  his  creditor  is  pre- 
sumed to  be  a  payment;  that  the  presump- 
tion is  one  of  fact,  and  not  of  law,  which 
may  be  rebutted  and  controlled  by  evidence 
that  such  was  not  the  intention  of  the  par- 
ties.   In  nurtis  v.  Hubbard.  0  Met.  322,  323, 
it  is  sairl  by  Chief  Justice  Shaw:  "The 
rule  adopted  in  Massachusetts  that  a  negoti- 
able promissory  note,  given  for  a  simple 
contract  debt,  ahall  be  deemed  payment,  is 
to  be  taken  with  considerable  qualification. 
It  is  founded  on  the  consideration  that, 
when  n  note  is  given  for  goods,  even  if  it 
is  not  negotiated,  it  is  equally  convenient 
to  the  creditor  (and  generally  more  so)  to 
sue  on  the  note,  as  on  the  orifi^nal  consid- 
eration, and  so  there  is  no  reason  for  con- 
aidering;  the  original  simple  contract  as  still 
subsisting  and  m  force;  and  therefore  a  pre- 
sumption arises  that  it  was  intended  by 
the  parties  that  the  note  should  be  deemed 
a  sntiRfnction.    But  this  ia  a  presumption 
of  fact,  which  may  be  rebutted  by  evidence 
showing;  that  it  was  not  so  intended,  and 
the  fnrt  that  such  presumption  would  de- 
prive the  party    ...    of  a  subatantial 
benefit  has  a  strong  tendency  to  show  that 
it  waa  not  so  intended."   In  a  late  case  the 
reason  of  the  rule  was  stated  to  te  for  the 
protection  of  the  debtor,  who  might  other- 
wise hp.  compelled  to  pay  both  the  note  and 
the  ilebt ;  and  it  is  further  said :    "But  full 
protection  is  given  to  him  if,  in  the  proceed- 
ings to  enforce  the  original  debt,  it  is  shown 
that  he  has  not  naid  the  note,  and  that  it  is 
then  owned  by  the  creditor,  and  if  it  is  sur- 
rendered  in  court  for  the  benefit  of  the  mak- 
er."  Dnvis  v.  ParHona,  157  Mass.  584.  588, 
32  N.  E.  1117.    It  is  obvious  that  the  rule 
can  have  little  or  no  application  where  a 
person  has  a  lien,  which  is  a  valuable  right; 
and  that  the  court  would  be  alow  to  deprive 
a  lien  creditor  of  the  right  to  enforce  his 
claim  on  the  ground  that  he  had  taken  a 
worthless  negotiable  promissory  note,  where 
the  note  was  produced  at  the  trial,  and  ten- 
dered to  the  maker,  or  to  his  representative, 
whether  the  above-mentioned  reasons  for 
the  rule  are  the  final  ones  or  not.    Thus,  in 
Arnold  v.  DflZono.  4  Cush.  33,  .'iO  Am.  Dec. 
754,  a  vendor's  lien  at  common  law  was  en- 
forced, notwithstanding  a  promissory  note 
was  £;iven,  and  also  a  receipt  for  the  price; 
and  it  was  said  by  Chief  Justice  Shaw  that 
a  lien  for  the  price  is  incident  to  the  eon- 
tract  of  sale;  that,  when  a  credit  is  ^ven, 
the  vendee  has  a  right  to  the  possession  of 
the  goods,  and,  if  he  does  so,  the  Han  Is 
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gone.  It  waa  then  added:  "But  the  law, 
in  holding  that  a  vendor,  who  has  thus  given 
credit  for  goods,  waives  his  lien  for  the 
price,  does  so  on  one  implied  comlitioa, 
which  ia  that  the  vendee  shall  keep  his  cred- 
it good.  If,  therefore,  before  payment, 
the  vendee  becon^e  bankrupt  or  insolvent, 
and  the  vendor  still  retain  the  custody  of 
the  goods,  or  any  jj^rt  of  them;  or  if  the 
goods  are  in  the  hnnd.i  of  a  carrier  or  mid- 
dleman on  their  way  to  the  vendee,  and  have 
not  yet  got  into  his  actual  possession,  and 
the  vendor,  liefore  they  do  so.  can  regain 
his  actual  possession  by  a  stoppage  in  tran- 
situ then  his  lien  is  restored,  and  he  may 
hold  the  goods  as  security  for  the  price." 
In  res|)ect  to  the  contention  that  the  note 
was  pnyinent  it  was  said:  "We  think  the 
answer  is  that  a  promissory  note,  even  if 
in  form  negotiable,  whilst  it  remains  in  the 
hands  of  tlie  vendor,  and  not  negotiated,  but 
ready  to  be  delivered  upon  the  discharge  of 
the  lien,  is  regarded  as  the  evidence  in  writ- 
ing of  a  promise  to  pay  for  the  goods  pur- 
chased, and  doen  not  vary  the  rights  of  the 
parties."  If  this  is  true  of  a  vendor's  lien, 
it  is  equally  trne  of  the  right  of  stoopage 
in  tran^tu,  which  is  merely  an  extension  of 
the  vendor's  lien.  Grout  v.  Tfill,  4  Gray, 
301,  360.  per  Shaw,  Ch.  J.  See  also  1  Par- 
sons, Maritiire  l-<aw,  340.  and  cases  cited  in 
note  2.  In  Seymour  v.  Jieirton,  105  Mtss. 
272.  the  goods  were  to  he  paid  for  by  a  draft 
at  three  days'  sight.  The  draft  was  accent- 
ed, hut  was  not  paid,  and  it  was  held  that 
neither  the  acceptance  of  the  drnft  nor  the 
sending  to  the  purchasers  of  an  accoimt.  in 
which  they  were  credited  with  the  draft, 
prevented  the  plaintiffs  from  stoppinir  the 
goods  in  tmnaitu.  To  the  strrp  pffect  is 
Mohr  V.  lioafon  (f  A.  R.  Co.  lOfl  Miss.  (17. 
See  also  Ke  Batchrlder,  2  Low.  Dee.  245,  248, 
Fed.  Cas.  No.  1.099. 

There  is  some  contention  on  the  part  of 
the  tnistce  in  bankruptcy  that  the  notes 
were  negotiated.  There  was  no  evidence  in 
the  case  to  show  the  meanins;  of  the  letters 
"H.  D.,"  and  the  fact  that  the  notes  were  in- 
dorsed by  the  plaintiff  to  the  order  of  the 
Second  National  Bank  is  not  imnnrtant. 
Whether  they  were  sent  to  that  bank  for  col- 
lection, or  were  discounted  by  it,  is  imma- 
terial. They  were  not  paid  by  Paul,  and 
were  tendered  by  the  plaintiff  to  the  com- 
mon-law assignee,  and  to  the  trustee  in  bank- 
ruptcy. The  fact  that  the  plaintiff  was  then 
in  possession  of  the  notes,  and  tendered 
them,  is  all  that  is  required.  Davia  v.  Par- 
.90K*.  157  Mass.  .i84,  688,  32  N.  E.  1117. 
It  follows  that  the  second  ruling  requested 
by  the  plaintiff,  as  modified  by  the  judge, 
was  rightly  given.  This  ruling,  so  modified, 
was  aa  follows:  "That  the  giving  of  the 
two  notes  in  payment  for  the  lumber  accord- 
ing to  the  agreement,  while  in  form  nego- 
tiable, does  not  prevent  the  right  of  stop- 
page in  (ran«(u,  as  they  remained  in  the 
Iiands  of  the  vendor,  and  ready  to  be  deliv- 
ered up.**  Nor  do  we  regard  it  of  import- 
ance that  on  receipt  of  the  last  note  the 
!  plaintiff  sent  to  Paul  a  statement  of  the 
account  between  them.  The  report  does  not 
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show  that  thia  statement  was  signed  by  the 
plaintiff.  But,  if  it  were  so  signed,  the 
case  would  stand  no  stronger  for  the  defend- 
ant than  if  the  statement  had  been,  "Re- 
ceived payment  by  two  notes."    Then  the 


case  would  have  fallen  within  the  case  of 
Arnold  v.  Delano,  4  (Jush.  33,  34,  50  Am. 
Dec.  754.    See  also  Seymour  v.  Ketcton,  105 
Mass.  272,  273. 
Jitdgment  for  the  plaintiff. 


ALABAMA  SUPREME  COURT. 


W.  W.  WRIGHT,  Appt., 

V. 

J.  E.  WALLER. 

(  Ala.  ) 

A  Rot«  Is  not  rendered  void  by  the  f»ei 
thMt  at  tbe  time  of  aiSRlBv  it  the 
msker  la  valoBtarlly  t«toxlcated, 
merely  to  the  extent  that  he  cannot  give  prop- 
er atuntkm  to  it, — that  attention  that  a 
reaaonablr  pmdwtt  man  would  be  able  to 
give. 

(November  2T,  1900.) 


Norn. — A.$  to  validity  of  eontraat  mods  wftk  in- 
tomUiated  perton. 

I.  Degree  of  intomteatloiL 
II.  Taking  advantaoe  of  iatomieated  fertoa. 

III.  Fraud. 

IV.  IntoaicatUM  produced  by  the  other  partjf. 
V.  ffatf/tcotlon. 

VI.  Habitual  drunkard$. 
VII.  Aa  affecting  a  bona  fide  holder  of  note. 
VIII.  Implied  oonlroot*. 
IX.  Obtaining  relief. 
X.  WJto  tnuy  ahow  tntoaication  of  party. 
XI.  Bummary. 

I.  Uegree  of  tntowieatten. 

In  WttiQHT  T.  WuxiB  It  Is  held  that  a  man 

may  plead  bis  own  drcDkecnese  In  avoidance  ot 
his  contract.  But  In  accordance  wltb  the 
weight  of  autborltj,  It  must  be  shown  that  he 
was  incapable  of  exercising  Judgment,  of  un- 
derstanding tbe  proposed  ragsgement.  and  of 
knowing  what  be  wni  about  when  he  entered 
Into  tbe  contract,  or  else  It  will  be  held  binding. 

The  weight  of  autborlt;  at  tbe  preeent  day 
la  that  a  party  may  plead  his  Intoxication  In 
avoidance  of  a  contract.  There  Is  some  vari- 
ance as  to  wbat  degree  the  Intoxication  must 
reach  In  order  to  avoid  tbe  contract,  nltbough 
tbe  courts  do  not  often  discuss  the  degree.  The 
decisions,  which  hold  that  drunkenness  avoids 
tbe  contract,  frequently  state  the  condition  of 
the  party  la  that  case  on  which  the  holding  Is 
made.  On  this  matter  they  differ  somewhat, 
and  In  the  following  esses  holding  that  drank- 
enneflfl  avoids  the  contract  the  rule  as  to  the 
condition  of  the  party  is  stated  as  follows: 

Drunk.  Hyman  v.  Moore,  48  N.  U.  (3  Jones, 
L.)  416 :  WIgglesworth  v.  Steers.  1  Iten.  &  M. 
TO,  3  Jim.  Dec.  602 ;  Rich  v.  Sydenliam,  1  Ch. 
Cas.  202. 

Intoxicated.  Conant  v.  Jackson,  16  Vt.  83S ; 
Fenton  v.  Holloway,  1  Starkle,  126;  WUmurt  v. 
Morgan  (N.  J.  Eq.)  March,  1827. 

In  a  state  of  thorough  intoxication.  Fbelan 
V.  Gardner,  43  Cal.  300. 

In  a  state  of  complete  Intoxication.  Bur- 
roughs V.  RIchman,  13  N.  J.  L.  238,  23  Am. 
Dec.  717;  Pitt  v.  Smith,  3  Campb.  88. 

In  a  constant  state  of  Intoxication.  8taata 
T.  Freeman,  6  N.  J.  ISq.  490. 

In  a  vtate  of  absolute  and  total  dronkenneaa. 
Rraklne.  Inst.  814,  815. 
54L.  R.  A. 


APPEAL  by  plaintiff  from  a  jadgmeot 
of  the  Circuit  Court  for  Lee  County  in 
fa^or  of  defendant  in  an  action  on  a  rent 
note.  Reverted. 

The  facts  are  stated  in  the  opinion. 
Meaun.  Banes  4k  Dnke,  for  appdUmt: 
A  contract  made  by  a  person  so  deatiti^ 
of  reason  as  not  to  know  the  consequences 
of  his  contract,  though  his  incompetency  is 
produced  by  intoxication,  is  voidable,  and 
may  be  avoided  by  himself,  though  the  in- 
toxication is  voluntary,  and  not  procured 
1^  the  circumventim  of  the  other  party. 

So  drunk  aa  not  to  know  the  nature  of  tbe 
acta  he  was  doing.    Hawkins  ▼.  Bwie,  4  Fost. 

&  F.  811. 

So  drunk  that  he  did  not  know  what  he  did. 
Cole  V.  Robins,  Bull.  N.  P.  172o. 

Incapable  of  comprehending  wbat  he  was  do- 
ing. Barslnger  v.  Bank  of  Watertown,  S7  Via 
76,  S8  Am.  Rep.  848,  30  N.  W.  290. 

IntMElcated  with  Jlqoor.  and  incapable  of  con- 
tracting. Reynolds  r.  Waller.  1  Wash.  (Va.) 
164. 

So  Intoxicated  as  to  render  him  Incompetent 
to  contract.    Cummlngs  v.  Henry,  10  lad.  109. 

So  Intoxicated  that  be  was  wholly  void  of 
judgment  and  discretion.  Cavcnder  v.  Wad- 
dlttgbam,  2  Mo.  App.  661 :  French  v.  French,  8 
Uhlo,  214. 

Absolute  dmnkenneas,  and  consequently  de- 
prived of  the  exercise  ot  reason.  Stair,  July 
2Stb,  1672,  Lord  Uatton,  Pitt  v.  Smith,  3 
Campb.  84,  note ;  Drummood  v.  Hopper,  4  Ilarr. 
(Del.)  327 ;  Hale  v.  Stery,  T  Colo.  App.  lOS,  42 
I'ac.  COB. 

If  carried  so  far  that  the  reasoning  power  is 
destroyed.    Blrdsong  v.  Blrdsong,  2  Head,  289. 

From  Fxcesslve  Intoxication  Is  deprived  the 
use  of  bis  i-caiK>n,  so  that  he  Is  Incapable  of  giv- 
ing his  serlouB.  deliberate  consent  to  the  act. 
Uoneison  v.  I'osey.  IS  Ala.  762. 

So  excessively  drunk  that  hs  la  utterly  de- 
prived of  the  ase  of  reason,  and  understanding. 

1  Fonblangue,  Eq.  67  ;  Johnson  v.  Phlfer,  6  Neb. 
401. 

So  drunk  as  to  t>e  without  reason  and  ooder- 
standing ;  so  destitute  of  reason  as  not  to  know 
the  consequences  of  this  contract.   Bush  t. 

Brelnlg,  118  Pa.  310,  67  Am.  Rep.  469,  6  Atl. 
86. 

When  such  Intemperance  produces  a  depriva- 
tion of  reason  and  understanding.  Clifton  v. 
Davis,  1  Pars.  Sel.  Eq.  Cas.  31. 

So  Intoxicated  as  to  be  deprived  of  the  exer- 
cise of  his  understanding.    Barrett  v.  Buxton. 

2  Alk.  (Vt.)  167,  16  Am.  Dec.  601. 

It  the  party  was  In  such  a  condition  of  mind 
that  be  could  not  comprehend  what  were  the 
terms  and  conditions  of  tbe  Instrument.  Har- 
mon V.  Johnston,  1  MacArth.  139. 

So  drunk  as  to  be  unable  to  perceive  or  assent 
to  Its  conditions.  Wade  v.  Colvert,  2  Mill. 
Const.  27,  12  Am.  Dec.  652. 

Intoxicated  to  suoh  a  degree  as  to  render  bim 
bicapable  of  assenting.  I^mghead  v.  B.  F. 
Comiw  *  B.  Coni:»:.<fllon  Co.  64  Mo.  A[V-  669. 

Digitized  byGoOgIc 


1900. 


Wbisht  t. 


W&LLSB. 


441 


Buth  V.  Breinig,  118  Pa.  310,  67  Am.  Rep. 
469,  6  AU.  80. 

A  contract  entered  into  by  a  person  who 
is  BO  drunk  as  not  to  know  what  be  is  do- 
ing ia  voidable  only,  and  not  void. 

C'orpmter  v.  Kodg«r»,  61  Uich.  384,  28 
N.  W.  ISO;  Story,  Sales,  S  15;  Benjamin, 
Sales,  S  43;  Bishop,  Contr.  S  304;  Cuttlkina 
V.  Fry,  35  Conn.  170;  Von  Wyok  v.  Brasher, 
81  N.  Y.  260;  Wamock  v.  Campbell,  25  N. 
J.  Eq.  4S6;  French  V.  French,  8  Ohio,  214, 
31  Am.  Dec.  441;  Noel  v.  Karper,  63  Pa. 
97;  Dulanjf  v.  Oreen,  4  Harr.  (Del.)  2SS; 
Cummwg^  v.  Henry,  10  Ind.  109;  Seynolda 
V.  Waller,  1  Wash.  (Va.)  104;  Menkins  v. 
Lightner,  18  III.  282;  Taylor  v.  Patrick,  1 
Bibb,  168;  Broadwater  v.  Dame,  10  Mo. 
277 ;  Butohinaon  v.  Brown,  Clarke,  Ch.  4C8 ; 
Stoiy,  Contr.  27,  28;  Chitty,  Contr.  163. 


Absence  of  cspacttj  for  any  deliberate  con- 
■ent.    Clifton  v.  Davis,  1  Pars.  Sel.  Kq.  Caa.  31. 

To  sacb  an  extent  aa  to  be  incapacitated  to 
eontraet.  Cblcaso,  B.  I.  ft  P.  B.  Co.  v.  Lewis; 
100  III.  120. 

Prom  bBbltaal  Intoxication  and  being  almost 
incessantlT  under  the  InfliieQce  of  Ilqaor,  or 
from  debility  of  body  and  mind  arising  from  a 
long  flt  of  Intoxication  from  wblcb  be  was  tben 
jast  recovering,  and  Incapable  of  transacting 
business  wltb  dIscretl<Hi.  Crane  v.  Conklln,  1 
».  3.  Uq.  340,  22  Am.  Dec.  519. 

So  debilitated  by  Intoxication  aa  to  be  onable 
to  sit  ap  In  bed  and  to  bold  a  pen  or  make  a 
mark  unless  tbe  pen  and  band  are  beld  for  blm. 
Wilson  V.  BIner,  7  Watts  h  8.  111. 

After  a  party  baa  been  on  a  prolonged  dmnk, 
and  at  a  time  wben  he  was  brglnnlng  to  recover 
therefrom,  and  wblle  be  was  still  In  bed,  fevered 
and  feeble  In  body,  and  bis  mind  clouded, 
dimmed,  and  unsettled.  Franks  v.  Jones,  8U 
Kan.  238,  17  Pac.  668. 

Undn  tbe  Influence  at  liquor,  and  wblle  In 
that  condition  was  Induced  by  the  plaintiff  to 
parcbase  goods,  and  that  defendant  has  no  rec- 
oUectlon  of  having  purchased  the  same.  Sour 
Hash  DUtllUng  Co.  v.  Cavanagh,  4  Pa.  Co.  Ct. 
878. 

Both  minds  must  meet  In  order  to  make  a 
deed  valid,  amd  If  one  Is  so  weak,  unsonnd,  and 
diseased  that  tbe  party  Is  Incapable  of  ander- 
standlng  the  nature  and  quality  of  tbe  act  to 
be  performed,  or  Its  ctMisequences,  he  Is  Incom- 
petent to  assent  to  tbe  terms  and  conditions  of 
the  instrument,  whether  that  state  of  bis  mind 
was  produced  by  mental  or  physical  disease,  and 
whether  It  resulted  from  ordinary  sickness,  or 
from  accident,  or  from  debauchery,  or  from  ba- 
bitnai  and  protracted  Intemperance.  Jobostm 
T.  Harmon,  04  V.  S.  871,  24  L.  ed.  271. 

In  Conant  Jackson,  16  Tt.  SSS,  tbe  court 
held :  "Tbp  principles  on  which  courts  of 
equity,  as  well  as  courts  of  law,  proceed  In  re- 
lation to  tbe  effect  of  Intoxication  In  affecting 
contracts,  have  evidently  undergone  a  consid- 
erable alteration.  In  the  time  of  Lord  Coke  a 
party  could  not  set  up  Intoxication  In  avoidance 
of  bis  contrat:t.  Afterwards  It  was  considered 
tbat  It  could  not  be  set  up  unlms  It  was  pro- 
cured by  the  other  party  ;  but  now  It  seems  to  be 
determined  tbat.  If  a  person  was  so  Intoxicated 
as  to  be  Incapable  of  the  exercise  of  his  under- 
standing, he  may  avoid  a  contract  made  wblle 
In  tbat  state.  Equity  will  not  lend  Its  aid  to  en- 
force a  deed,  or  contract,  obtained  from  a  man 
when  Intoxicated ;  and.  In  relation  to  persons 
whose  minds  an  prostrated  by  a  course  of  In- 
toxication, and  who  have  become  stupefied  from 
prerlona  in^iriatloB,  so  aa  to  be  Incapable  ot 
ML.  B.A. 


To  render  the  tTansaetion  voidable  he  who 
sets  up  intoxication  aa  a  defense  should 
have  been  so  drunk  as  to  have  drowned  rea- 
son, memory,  and  judgment,  and  impaired 
his  mental  faculties  to  an  extent  that  would 
render  him  non  comvoa  mtntit  for  the  time^ 
being, — especially  where  there  is  no  pre- 
tense that  any  perion  connected  with  the 
transaction  aided  in  or  procured  hia  drunk- 
enness. 

11  Am.  &  Eng.  Enc.  Law,  p.  775;  Bates 
T.  Batea,  72  111.  108 ;  Birdsong  v.  Birdsong, 
2  Head,  28il. 

At  the  time  of  making  the  oontract  the 
party  seeking  to  avoid  it  must  have  been 
in  such  a  state  of  drunkenness  as  not  to 
know  what  he  was  doing. 

Johns  V.  Fritchey,  39  Md.  258. 

The  proof  must  show  insanity. 

Bchramm  v.  tyOomor,  08  111.  S41 ;  Miller 


Judging  upon  the  propriety  of  what  they  do,  a 
conrt  of  equity  will  make  a  strict  examination 
aa  to  whether  tbe  Instrumwt  does  not  contain 
evidence  that  advantage  waa  taken  of  those 
bablts." 

Tbe  rule  at  civil  law  la  stated  by  1  Totbler. 
Obligations  on  Contracts.  49:  "It  Is  evident 
that  drunkenness,  wben  It  goes  so  far  as  abso- 
lutely to  destroy  the  reason,  renders  a  person 
In  this  state,  so  long  as  It  contInu(%  Incapable 
of  contracting,  since  It  renders  him  Incapable 
oi  consent." 

In  Burroughs  r.  Blcbmau,  13  N.  J.  L.  233,  23 
Am.  Dec.  717,  the  court  said:  "There  are  re- 
spectable authorities  on  both  sides  ot  this  ques- 
tion. Lord  Coke  observes  that,  although  he 
who  la  dmnk  Is  for  the  time  no*  oompoa  mentis, 
yet  his  drunkenness  does  not  extenuate  bis  act 
or  offense,  nor  turn  to  bis  avail;  but  It  Is  a  great 
offense  in  Itself,  and  therefore  afffirravates  his 
offense,  and  doth,  not  derogate  from  the  act 
which  he  did  at  that  tine ;  and  tbat  as  well  In 
cases  tonebhig  hIa  lit*,  bla  lands,  bla  gooda,  or 
anything  that  concerns  him.  Beverley's  Case,  4 
Coke,  124." 

Under  Henry  VI.  this  way  of  reasoning  (that 
a  party  sball  not  be  allowed  to  disable  bimaetf 
by  pleading  his  own  Incapacity  because  he  can- 
not know  what  he  did  under  such  a  situation) 
was  seriously  adopted  by  the  Judges  In  argu- 
ment, upon  a  question  whether  the  belr  was 
barred  of  bis  right  of  entry  by  tbe  feoffment  of 
Ms  Insane  ancestor.  And  from  these  loose  au- 
thorities, which  Fltsherbert  does  not  scruple  to 
reject  as  being  contrary  to  reason,  the  mdxim 
that  a  man  tftall  not  stultify  himself  bath  been 
banded  down  as  settled  law  ;  though  later  opin- 
ions, feeling  tbe  Inconvenience  of  the  rule,  have 
In  many  points  endeavored  to  restrain  it.  2 
Bl.  Com.  292. 

In  some  casea  relief,  claimed  on  the  ground 
of  Intoxication,  was  dented  where  the  degree  of 
Intoxication  waa  not  sufflclent  to  show  a  want 
of  capacity  to  cmtract.  The  degree  required 
in  Bucb  cases  la  stated  In  varlona  ways  as  fol- 
lows : 

Drunkenness  to  such  a  degree  as  to  deprive  a 
party  of  the  power  of  distinctly  perceiving  and 
assenting  to  a  contract.  Lee  v.  Ware,  1  Hill, 
L.  818. 

Drunkenness,  to  afford  a  ground  for  avoldlnic 
a  contract,  must  be  so  excessive  as  to  render 
tbe  person  Incapable  of  consent,  or,  for  tbe  time, 
to  Incapacitate  htm  frmn  exercising  bis  JndR- 
ment.  Reynolds  T.  Dechanms.  24  Tex.  174,  76 
Am.  Dec.  lOI. 

He  mast  show  aach  a  state  of  dmnkenneaa  aa 
not  to  know  what  he  waa  doing.   Johns  ▼ 
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V.  Finley,  26  Mich.  240,  12  Am.  Rep.  306; 
1  Cliitty,  Contr.  Uth  ed.  p.  l!>2;  iUynolds 
V.  UvciMUvia,  24  Tex.  174,  76  Am,  Dec.  101; 
Henry  v.  Ritenaur,  31  Ind.  130. 

Metiara.  William  H.  Thomai  and  C.  O. 
Ifa  Samtozd  for  appellee. 

KoOIcUaBf  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  by  Wright  against  Wal- 
ler on  a  contract  in  writing  eigneJ  by  the 
latter  to  pay  rent.  Defendant  souglit  to 
avoid  the  contract  on  the  ground  that  he 
was  intOficated  when  he  signed  it.  There 
was  cvitlenc«  tending  to  show  that  defend- 
ant was  in  a  state  "<x  complete  drunkenneds, 
dethroningreason,when  he  signed  the  paper," 
and,  on  tlie  other  hand,  there  was  evidence 
tending  to  show  that  he  was  not  drunk  at 
the  time.   There  was  no  evidence  that  plain- 


tiff had  anything  to  do  with  bringing  about 
defendant's  in.o.<:icated  condition,  if  he  was 
intoxicated,  nor  that  defendant's  mind  waa 
impaired  by  habitual  drunkenness,  nor  that 
tlie  contract  was  in  itself  unconscionable  or 
unfair.  On  this  state  of  case,  the  court,  in 
iu  general  charge,  said:  "If  the  defendant 
was  (to  much  under  the  influence  of  strong 
drink  or  intoxicating  liquor  that  his  rea.-on 
was  dethroned  to  an  extent  that  he  could 
not  give  that  attention  to  the  signing  of  the 
note  that  a  reasonably  prudent  man  would 
be  able  to  give,  then  the  note  would  be  void." 
And  at  the  request  of  the  defendant  the 
court  gave  the  following  charge:  "if  the 
jury  find  from  the  evidence  that  the  defend- 
ant signed  the  note  under  such  intoxication 
that  he  could  not  give  proper  attention  to 
it,  then  the  note  ia  not  evidence  in  the  case, 
but  void."   To  each  of  these  instructions 


Fritrhey.  38  Md.  258 :  Houston  it  T.  C.  R.  Co. 
T.  Tlerney.  72  Tex.  812.  12  3.  W.  S86. 

It  Is  only  where  one  Is  so  completely  Intoxi- 
cated as  to  bs  Incapable  of  knowing  what  he  is 
doing,  or  of  nnderstandlng  the  consequences  of 
his  acta,  that  his  ctrntracta  entered  Into  while 
In  tbat  state,  are  rendered  void.  Taylor  v. 
Purcell.  60  Ark.  QOe.  81  S.  W.  567. 

It  must  appear  tbat  he  was  so  greatly  under 
the  infljence  of  liquor  as  to  be  Incapable  of 
knowing  the  effect  of  what  be  was  doing. 
Sbackelton  v.  Sebree,  86  IU.  016;  Foot  v. 
Tewksbury,  2  Tt.  07. 

it  must  appear  that  the  party  was  In  sncb  a 
condition  that  be  was  Incapable  of  nnderataod- 
Ing  the  nature  of  the  transaction  In  which  be 
was  engaged.  Watson  v.  Doyle,  180  111.  413.  22 
N.  E.  61S  :  Rodman  v.  Zllley.  1  N.  J.  Rq.  820. 

It  must  be  shown  to  exist  to  such  extent  as  to 
seriously  impair  the  reasoning  faculties  at  the 
time  of  the  contract  Pickett  v.  Sottsr,  6  Cal. 
412. 

Deprived  of  his  rl^t  reason  or  Incapable  of 
managing  his  affairs  and  business.  Doughty  v. 
Doughty,  7  N.  J.  Eq.  648,  Reverstng  Id.  227. 

A  drunkard  is  Incompetent  to  contract  only 
wben  his  understanding  Is  clouded,  or  reason 
dethroned,  by  actual  Intoxication.  Wright  r. 
Fisher.  65  Mich.  275,  82  N.  W.  605. 

Intoxication  will  not  relieve  a  party  from  a 
recognizance  wbere  the  drunkenness  Is  not  sucb 
as  to  derive  the  ball  of  bis  reason  and  under- 
standing. Com.  V.  IfcAnanjr,  8  Brewst.  (Pa.) 
292. 

They  were  bound  to  prove  the  drunkenness  to 
have  been  so  great  as  to  produce  an  absolute 
privation  of  understanding  for  the  time,  similar 
to  cases  o(  Idiocy  or  Insanity.  Harbison  v. 
LenioQ,  8  Blackf.  51,  28  Am.  Dec.  876. 

The  law  does  not  visit  the  follies  of  dmnken 
men  upon  Innocent  parties,  nor  does  It  excuse 
one  who  voluntarily  becomes  Intoxicated  from 
ibe  performance  of  his  contracts  entered  Into 
while  In  that  state,  unless  he  can  prove  that  be 
was  at  the  time  In  fact  »on  compos  mentis. 
Davldfce  v.  Crandall,  28  III.  App.  360. 

It  should  appear  that  be  was  so  drunk  as  to 
have  drowned  reascMi.  memory,  and  Judgment, 
and  Impaired  his  mental  faculties  to  an  extent 
that  would  render  him  non  oompoa  menti*  for 
the  time  being.    Bates  v.  Ball,  72  III.  108. 

It  must  be  shown  tbat  drunkenness  was  so 
excessive  as  to  utterly  deprive  the  grantor  of 
his  reason  and  understanding.  Belcher  v.  Bel- 
cher, 10  Terg.  121. 

Such  excitement  and  drunkenness  mast  be  ex- 
cessive and  Bbsolnte,  so  as  to  snspend  the  tea- 
son  and  create  iBipotenea  of  mind  at  the  time 
64  li.  R.  A. 


nf  entering  Into  the  contract.  Cavender  v. 
Waddlngbam,  5  Ho.  App.  457. 

Kvldence  of  general  Intemperate  habits  of  the 
crsnt-or  about  the  time  the  deed  was  8:gued  Is 
Insufflelent  where  the  slgnatnre  to  tbe  deed  was 
In  a  clear.  Arm  hand.  Guckavan  v.  Keiiney,  4 
Kulp,  411  (1887)  Woodward,  J. 

Kvldence  that  seven  months  after  tbe  execn- 
tion  of  a  mortgage  tbe  mortgagor  was  adjud^rd 
Insane,  and  that  at  the  time  of  executing  the 
mortgage  he  was  In  the  habit  of  becom.op;  In- 
toxicated and  bad  acted  indiscreetly  and  im- 
properly, is  not  sulllclent  to  sustain  tbe  defense 
of  mental  incapacity  where  bis  signature  to  the 
mortgage  Is  Arm  and  steady.  O'Neill  v.  Nolan, 
50  N.  V.  8.  R.  641,  21  N.  Y.  Supp.  222. 

It  must  be  shown  that  the  grantor  was  In- 
capable of  making  the  deed,  either  by  reesun  of 
tbe  weak  state  of  his  Intellect,  or  by  reason  of 
IntoTicatlon.  Conley  v.  Nallor,  118  U.  &  127, 
80  L.  ed.  112,  0  Sup.  Ct  Rep.  1001. 

A  oontraet  to  purehnss  land  will  not  be  eat 
aelds  for  iDsanlty,  caused  bj  dmnkenness  of 
the  purchaser,  if  he  was  rational  and  competent 
to  transact  ordinary  boslnesa.  Schramm  v. 
O'Connor,  08  111.  689. 

In.  the  following  casM  the  evidence  did  sot 
establish  snflleient  intoxication  to  Invalidate  tbe 
contract : 

Considerably  In  liquor  Is  no  reason  for  tbe 
court  refusing  a  decree  for  specific  perform- 
ance. Llghtfoot  V.  Heron,  8  Xounge  A  C.  Exch. 
586. 

Considerably  excited  by  drink,  bat  It  did  not 
Appear  that  this  amounted  to  incaj^dty. 
Hutrblnsoh  v.  Brown,  Clarke.  Ch.  408. 

The  defendant  was  conscious  of  bis  condition, 
and  knew  what  he  was  doing  at  the  tine. 
l>uker  V.  Frans,  7  Bush.  276,  8  Am.  Rep.  314. 

Tbe  evidence  did  not  show  tbat  he  was  under 
tbe  immediate  influ«tce  of  liquor  when  the  con- 
tract was  executed.  Keeler  v.  Baker,  1  Hetsk. 
639. 

The  fact  that  one  of  the  parties  to  an  agree- 
ment was  addicted  to  dmnkenness  will  not  In- 
validate the  agreement  where  he  was  sober  and 
in  possession  of  all  bis  faealtlea  at  tbe  time  It 
was  made.  Keon^  v.  Foreman,  38  La.  Ann. 
1434. 

A  contract  will  not  be  set  aside  where  the 
weight  of  evidence  clearly  shows  that  tbe  iMrty 
executing  tbe  same  was  not  drunk  or  otherwise 
Incapacitated,  and  no  improper  conduct  Is 
chargeable  to  tbe  other  party,  and  tbe  bargain 
was  not  unconscionable.  Loftua  v.  Maloney,  89 
Va.  676,  16  8.  E.  749. 

In  Hartln  v.  Pycroft.  2  De  O.  M.  *  O.  TSS. 
22  L.  J.  Ch.  N.  8  94,  18  Jor.  1,125,  which  was 
a  bill  for  spedfle  perEonnance  of  en  agreement 
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the  plaintiff  excepted,  and  their  soundness 
vel  ui,n  is  the  question  preitented  on  this 
appeal.  On  this  question  as  to  the  degree 
of  intoxication  necessary  to  an  avoidance  of 
€ontiact3  the  following  are  some  of  the 
statements  of  the  governing  principle,  ap- 

Slicable  to  cases  like  this,  found  in  the  au- 
[loiiiiea:  .  .  Intoxication  so  deep  as 
to  take  awajjr  the  agreeing  mind — ^in  mhw 
words,  to  disqualify  the  mind  to  compre- 
hend the  subject  of  the  contract  and  its 
nature  and  probable  consequences — impairs 
such  contract,  if  made  while  it  lasts,  the 
saire  as  insanity.  But  mere  drunkenness, 
or  bring^  a  drunkard,  or  dmply  beonff  drunk 
at  the  time,  where  the  intoxication  does  not 
extend  to  the  degree  thus  stated,  will  not 
impair  the  contract.  To  have  this  effect, 
it  must  render  the  party  non  compos  mentis 
for  the  occasion."    Bishop,  Contr.  g§  980, 


981.  "The  contrset  of  a  .  .  .  drunken 
persion  is  voidable,  at  his  option,  it  it  can 
be  shown  that  at  the  time  of  making  the 
contract  he  was  absolutely  incapable  of  un- 
derstanding what  he  was  doing."  Anson, 
Contr.  p.  150.  "An  express  contract,  en- 
tei'ed  into  when  the  obliffor  is  in  a  state  of 
intoxication,  so  as  to  derive  him  of  the 
exercise  of  bis  understanding,  is  voidable." 
11  Am.  &  Kng.  Enc.  Law,  p.  773.  Drunken- 
ness must  "he  such  as  to  incapacitate  the 
party  from  the  proper  exercise  of  his  judg- 
ment, and  prevent  him  from  understanding 
hia  contract."  Story,  Contr.  p.  IS.  "A 
drunkard,  when  in  a  state  of  complete  in- 
toxication, so  aa  not  to  know  what  he  ia 
doing,  has  no  capacity  to  contract."  1  Ben- 
jamin, Sales,  S  30.  "It  is  evident  that 
drunkenness,  when  it  goes  ao  far  as  abso- 
lutely to  destioy  the  reason,  renders  a  per- 


of  lease,  tbe  defense  of  Intoxication  of  the 
obligor  was  not  establlBhed. 

A  bill  of  sale  made  by  a  party  while  lie  was 
Intoxicated,  to  hla  father-in-law,  will  not  be  set 
aside  where  the  party  making  the  same  was 
sudlclenily  sober  to  know  what  he  was  doing, 
j.n6  the  bill  of  sale  was  made  without  the  fraud- 
ulent procnrement  of  the  parcbaser.  Horrls  v. 
Nlzon,  7  Elumpb.  RTS.  In  this  ease  It  was  said 
that,  as  the  evidence  showed  the  father-in-law 
bad  taken  the  bill  of  sale  to  preserve  the  prop- 
<Ttj,  and  had  paid  the  grantor's  debts  out  of 
the  seme.  It  would  be  held  on  a  proper  showing 
that  the  conveyance  was  made  upon  a  trust, 
and  that  a  decree  of  accounting  and  a  settle- 
ment on  the  daughter  and  children  would  be 
madf>  If  they  were  before  the  <'ourt. 

Wh^re  a  men  of  weak  intellect  and  habitual 
drunkenness,  on  the  day  of  hla  marriage  con- 
veyed hia  real  eatate  to  bis  brother  and  made  a 
bill  of  sale  to  bim  after  bis  marriage,  It  was 
held  that  the  deed  and  bill  of  sale  were  made 
with  a  secret  trust,  but  without  fraud,  and  they 
were  set  aalde.  Rutherford  v.  Ruflf,  4  Deaausx. 
Kq.  .tOG.  In  this  case  the  court  said :  "I  do 
not  believe  he  was  drunk  when  he  executed  this 
deed,  but  from  many  parts  of  the  evidence  it .  is 
clear  there  was  an  understaadlng  between  bim 
and  hla  brother,  and  that  the  deed  was  accom- 
panied with  a  secret  tmat." 

II.  Tttktng  advantage  of  intoxieaied  perton. 

A  contract  made  with  an  intoxicated  person 
is  Invalid  where  there  is  an  undue  advantage 
taken  of  btm  by  reason  of  the  Intoxication. 
This  is  on  the  ground  that  such  a  contract 
stands  on  the  same  footing  as  though  obtained 
by  fraud.  Courts  will  enforce  thla  mle,  even 
where  they  decline  to  follow  the  cases  that  hold 
contracts  void  that  are  made  with  an  Intoxi- 
cated person.  The  following  caaes  adopt  the 
rule  that  a  contract  will  be  held  invalid  where 
advantage  is  taken  of  the  contracting  party  by 
reason  of  his  being  lnt<aleated. 

A  settlement  made  where  one  of  the  parties 
was  overreached  while  In  snch  a  mental  con- 
dition from  the  use  of  alcoholic  spirits  as  made 
him  an  easy  victim  will  not  be  conclusive  upon 
the  party  bo  overreached.  Murray  v.  Carlln, 
67  111.  288.  The  coort  said:  "The  evidence 
presented  a  fair  question  to  the  jury,  whether 
plaintiff  was  not  overreached  by  the  alleged  set- 
tlement, whilst  In  such  mental  condition  from 
the  use  of  ardent  splrlta  aa  made  him  an  easy 
victim." 

And  equity  will  set  aside  a  contract  to  pnr- 
cbase  land,  made  by  an  Intoxicated  person, 
where  advantage  is  taken  of  bis  situation  by 
S4L.  R.  A. 


the  vendor,  who  inducea  him  to  purchase  the 
land  at  an  exces»lve  price,  and  no  time  for  re- 
flection, or  to  become  sober.  Is  allowed  until 
the  contract  Is  closed.  Hotcbklss  v.  Fortson,  7 
Yerg.  67-  In  this  case  the  purchaser  paid  more 
than  the  land  was  worth,  and  took  a  title  bond. 
His  heirs  after  his  death  were  allowed  to  de- 
fend against  a  Judgment  obtained  against  tlte 
adminlfltrator  of  the  purchaser. 

In  BirdS(»ig  V.  Blrdsong,  2  Head,  280.  the 
court  said :  "Contracts  made  by  persons  under 
the  Influence  of  liquor,  without  being  completely 
Intoxicated,  are  governed  by  the  same  principles 
which  apply  In  other  cases,  where  one  party  Is 
In  a  position  to  expose  him  to  the  exercise  of  an 
Improper  influence  by  the  other."  And  a^aln: 
"If  a  party  has  been  led  Into  a  bard  and  die- 
advantageous  bargain,  while  excited  by  liquor, 
equity  avoids  It.  And  the  eame  rule  applies 
to  persons  whose  minds  are  enfeebled  by  habit- 
ual Intoxication,  although  not  actually  intoxi- 
cated." 

A  conveyance  obtained  from  tbe  grantor 
while  weak  and  sick,  and  under  the  Influence  of 
opiates  and  liquor,  will  be  set  aside  where  nn- 
dae  advantage  Is  taken  of  the  grantor's  condi- 
tion and  tbe  conalderatloa  la  Inadequate.  The 
grantor  will  be  required  to  reimburse  the  de- 
fendant for  the  ccmslderatlon  paid.  Nlelson  v. 
Lalflln,  50  N.  ¥.  8.  R.  277,  21  N.  T.  8upp.  781. 

And  a  contract  of  lease  was  held  void  where 
advantage  was  taken  of  the  lessor's  habits  ot 
IntoxicatlnQ,  although  be  knew  what  be  was  do- 
ing at  the  time,  but  executed  the  lease  for  an 
Inadequate  rent  on  coming  of  age,  and  the  les- 
see had  been  In  the  habit  of  supplying  him  with 
liquor.    Say  v.  Barwlck,  1  Ves.  &  B.  1S5, 

A  deed  procured  by  undue  means,  the  grantor 
being  addicted  to  Intemperance,  will  be  declared 
void  where  the  grantor  was  In  a  state  of  mental 
and  physical  Imlieclllty,  the  result  of  long-con- 
tinued Intemperance,  and  the  grantee  from  day 
to  day  ministered  to  his  passion  for  strong 
drink.    Adams  v.  Ryerson,  6  N.  J.  Eg.  328. 

And  a  conveyance  will  be  set  aside  where  the 
grantor  has  been  grossly  Intemperate  so  long 
that  his  mind  has  become  greatly  enfeebled  In 
consequence  thereof,  and  be  Is  unacquainted 
with  business  except  of  tbe  simplest  kind,  and 
the  grantee  imposes  npon  bis  Ignorance  to  ob- 
tain tbe  conveyance.  Lavetts  v.  Sage,  20  Conn. 
577. 

A  deed  for  an  Inadequate  consideration,  ob- 
tained from  grantors  of  extreme  old  age,  weak- 
ness, and  Imbecility,  while  they  were  Influenced 
by  liquor,  will  be  set  aidde  by  a  det-ree  In  equity, 
and  the  grantors  will  be  required  to  restore  the 
consideration.    Harvey  v.  Pecks.  1  Hunf.  518. 

Kqulty  win  relieve  against  a  conveyance  mada 
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8on  in  this  state,  so  long  as  it  continues, 
incapable  of  contracting,  since  it  renders 
him  incapable  of  consent."  1  Pothier,  Ob- 
ligatioDB  on  Contracts,  49.  "Where  a  party, 
when  he  enters  into  a  contract,  is  in  such  a 
state  of  drunkenness  as  not  to  know  what 
he  is  doing  ...  his  contract  is  wholly 
void,"  i.  e.,  if  he  elects  to  avoid  it.  1  Chit- 
ty,  Contr.  192.  "Drunkenness  is  a  species 
of  insajiity,  but  the  law  is  not  quite  clear 
respecting  this  disability.  Perhaps  it  stands 
thus:  One  cannot  defend  by  proving  his 
drunkenness,  unless  he  can  show  that  the 
drunkenness  was  known  to  the  payee,  and 
taken  advantage  of  by  him,  or  that  it  was 
complete,  and  suspended  all  use  of  the  mind 
at  the  time."  1  Parsons,  Notes  ft  Bills, 
ISl.  Intoxication,  "to  the  extent  only  that 
he  fthe  party]  did  not  clearly  understand 
the  bnaineas''  in  hand,  "is  not  enoue^,  how- 


ever, to  render  his  c<Hitract  voidable  or  vc^d.** 
Henry  v.  Ritenour,  31  Ind.  136.  "It  is  also 
urged  that  the  plaintiff  in  error  la  not 
bound  hy  th^  transaction,  because  he  was 
drunk  at  the  time  he  assigned  the  note. 
We  think  the  evidenoa  shows  that  he  was 
at  tiie  time  drunk.  .  .  .  But  lie  was 
manifestly  not  so  drunk  but  he  knew  what 
he  was  engaged  in  at  the  Ume.  He,  on  the 
trial,  testified  to  the  circumstances  attend- 
ing the  transaction.  He  says  he  took  out 
the  note  and  threw  it  down,  and  told  them 
to  take  it,  and  that  they  had  better  take 
his  clothes.  Had  he  been  so  drunk  as  to 
rmder  the  asragnment  void,  be  could  not 
have  known  or  remembered  what  be  did. 
To  render  Uie  transaction  voidable,  he 
should  have  been  so  drunk  as  to  have 
drowned  reason,  memory,  and  judgment, 
and  impaired  his  mental  faculties  to  an  ex- 


without  consideration ;  ^nd  when  the  grantor, 
through  Intoxication,  was,  to  the  grantee's 
knowledse.  not  himself.  But,  under  the  clr- 
cumBtaaces,  complalnaut  was  not  eotltled  to 
costs.  Wamock  v.  Campbell,  25  N.  J.  Eq.  485. 
In  this  case  the  court  said  :  "A  court  of  equity 
will  hear  a  party  who  seeks  relief  against  his 
own  act,  on  the  ground  of  Intoxication,  though 
formerly  auctf  bearing  was  denied.  To  avoid  a 
contract  on  the  ground  of  Intoxication,  it  mnst 
be  shown,  either  that  the  Intoxication  was  pro- 
duced by  the  act  or  connivance  of  the  person 
against  whom  the  relief  Is  sought,  or  that  an 
undue  advantage  was  taken  of  the  party's  sit- 
uation. If  a  person,  while  In  a  state  of  Intoxi- 
cation, thong'b  not  Induced  by  tfae  act  or  pro- 
curement of  the  grantee,  execute  an  absolute 
conveyance  of  his  property  without  considera- 
tion, equity  will  relieve  against  the  convey- 
ance." 

m  Crane  T.  ConUln.  1  N.  J.  Bq.  846,  the 
court  said  that  at  common  law  the  old  eases 
held  that  relief  would  not  be  granted  against  a 

contract  made  by  a  party  who  was  intoxicated 
unless  Intoxication  was  brought  about  by  the 
other  party,  but  that  the  rule  has  been  changed, 
saying  of  the  court  of  equity :  "It  would  not 
favor  ebrlety,  but  at  the  same  time  would  not 
permit  It  to  be  taken  advantage  of  with  Impun- 
ity. The  good  sense  of  this  principle  has  com- 
mended Itself  to  every  court,  and  especially  to 
the  courts  of  equity.  Hence  It  lias  become  the 
settled  rule  of  the  court  that  It  will  not  Inter- 
fere to  assist  a  person  on  the  groond  of  In- 
toxication merely :  but.  If  any  unfair  advantage 
has  been  taken  of  his  situation.  It  will  raider 
him  all  proper  aid." 

But  a  decree  for  the  specific  performance  of 
a  contract  will  not  be  refused  on  the  ground 
that  the  pnrebaser  was  intoxicated  at  the  time 
of  the  sale,  unleas  It  appear  that  such  Intoxica- 
tion was  produced  or  procured  by  the  vendor, 
or  that  an  undue  advantage  had  been  taken  of 
the  situation  of  the  purchaser.  Maxwell  v. 
rittei^^r,  8  N.  J.  Eq.  166.  In  this  case  the 
court  said  :  "These  facta,  taken  together,  show 
that  nttenger,  throughout  the  whole,  acted  as 
a  sober,  rational,  and  Intelligent  man  would 
act.  And  when,  in  addition  to  this.  It  Is  seen 
that  no  evidence  Is  adduced  to  prove  that  he 
gave  more  for  the  property  than  Its  value,  the 
fair  conclusion  Is  that  he  acted  nnderstandlngly, 
and  that,  even  If  he  had  indulged  pretty  freely 
in  the  use  of  ardent  spirits,  be  was  competent 
for  business-  .  .  .  Supposl^ng,  however, 
that  the  conclusion  arrived  at  Is  Incorrect,  and 
that  Plttenger  was  reelly  so  much  Intoxicated 
on  the  day  of  tha  sale,  and  at  the  time  of  the 
sale,  as  not  to  lie  able  to  act  nndentandlngly ; 
54L.  K.  A. 


then  It  Is  Incumbent  on  the  defendant  to  make 
out,  either  that  such  Intoxication  was  produced 
or  Induced  by  the  cmnplalnant,  or  that  some  Im- 
proper advantage  was  taken  of  the  defendant 
while  In  that  situation." 

And  to  avoid  a  contract  on  the  ground  of 
intoxication  It  must  be  shown,  either  that  the 
intoxication  was  prodund  by  the  act  or  con- 
nivance of  the  pCTson  against  whom  the  relief 
Is  aoogbt,  or  that  an  undue  advantage  was 
taken  of  the  party's  situation.  Hutchinson  v. 
Tindall,  3  N.  J.  Eq.  357.  In  this  case  the  court 
held :  "1.  That  the  court  will  hear  any  per- 
son who  seeks  relief  on  thla  ground.  Formerly 
such  bearing  was  denied.  The  party  setting  up 
such  defense  could  not  be  heard.  Johuson  v. 
Medllcott,  3  P.  Wms.  130.  note  [a].  2.  That 
the  fact  of  intoxication  Is  not  of  itself  snfficlrat 
to  avoid  a  contract.  Cory  v.  Cory,  1  Vcs.  Sr. 
19.  S.  Tbat  to  avoid  the  contract  It  maet  be 
shown,  either  that  the  intoxication  was  pro- 
duced by  the  act  or  connivance  of  the  peraun 
against  whom  the  relief  la  souf^t,  or  that  an 
undue  advantage  was  taken  of  the  party's  sltn- 
ntlon.  Cooke  v.  Clayworth,  18  Ves.  Jr.  12 : 
Wllmurt  V.  Morgan,  Opinion  of  Chancellor  Wil- 
liamson. March.  1827  (N.  J.  Kg.)  ;  Crane 
Conklln,  1  N.  J.  Eq.  84Q,  22  Am.  Dec.  519: 
Maswell  v.  Plttlnger,  3  N.  J.  Eq.  156." 

And  drunkenness  Is  no  excuse  for  an  Indorser 
of  a  note  If  he  was  not  drawn  In  by  the  Indor- 
see for  the  pnrpose  of  taking  advantage  of 
him.  Woodson  v.  Gordon.  Peck  (Tenn.)  196,  14 
Am.  Dec.  743.  In  this  case  the  court  said :  "At 
alt  events,  drunkenness,  short  of  a  deprivation 
of  reason  or  Insanity,  will  not  do,  for  then  ev- 
eryone will  counterfeit  Intoxication  to  get  clear 
of  his  contracts,  and  which  will  lead  to  the  in- 
vestigation in  every  case,  drst,  whether  the 
party  was  really  Intoxicated,  and  what  was  the 
degree  of  intoxication,  and  whether  it  should 
prevail  to  exonerate  the  person  from  his  en- 
gagement, producing  the  greatest  uncertainty, 
difficulty,  and  variety  of  decMon  upon  eaan 
similarly  circumstanced,  and  subjecttng  eveiT- 
thtag  to  the  control  and  the  flnctnattng  opin- 
ions of  Juries." 

Where  a  party  to  a  contract  is  voluntarily 
intoxicated,  at  the  time  of  making  It,  to  the 
extent  only  tbat  he  does  not  clearly  understand 
the  business,  this  does  not  render  bis  contract 
void  or  voidable,  where  no  advantage  Is  gained 
by  dealing  with  hfm.  Henry  v.  Bltmoor,  31 
Ind.  186. 

And  drunkenness  alone,  without  any  fraud  or 
Imposition  being  practised,  will  not  avoid  a  eoa- 
tract.  Campbell  v.  Ketcbam,  1  Blbl>.  406.  In 
this  case  the  court  said :  "The  law  seems  well 
settled,  that  drunkenness  par  ss  Is  no  sabatan- 
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tent  that  would  render  him  ntm  oompos 
mentis  for  the  time  being."  Bates  r.  Ball, 
72  111.  108.  111.  '■Dnmkeimeu,  to  afford  a 
ground  for  ayoidine  a  contract,  must  be  so 
excessive  as  to  render  the  person  inca})able 
of  consent,  or  for  the  time  to  incapacitate 
him  from  exercising  his  judgment.'  Rey- 
nolds V.  Dechaums,  24  Tex.  174,  76  Am. 
Dec-.  101.  A  ctNitract  executed  by  an  in- 
toxicated person  is  Talid  if  he  is  ''aware  of 
what  be  was  doing,  and  not  decdived  aa  to 
the  identity  of  the  paper  signed."  Miller 
V.  Finley,  26  Micb.  24tt,  12  Am.  Rep.  306. 
"Where  a  party  seeks  to  avoid  an  exprena 
uotttract  upon  the  ground  that  he  was  intoxi- 
cated at  the  time  he  entered  into  it,  it  is 
incumbent  on  him  to  produce  clear  and  sat- 
isfactory proof  that  he  was  at  the  time  in 
such  a  state  oi  drunkenness  as  not  to  know 
what  be  was  doing  or  the  consequences  of 

tive  cause  tor  men  to  plead  1b  avoidance  of  tbeir 
'OWD  acts;  for  this  were  to  encouruge  drunken- 
nesn.  But  If  any  unfair  adrajatage  was  taken 
■of  such  ft  situation,  as,  if  the  party  seeking  to 
avoid  hlM  aot  was  drawn  In  to  drink  bj  the  per- 
son wltb  whom  he  c«itra«ted,  or  by  hli  con- 
trivance, and  an  unAasonable  or  nncouKlen- 
tloua  bargain,  deed,  or  inatnimnit  was  procured 
from  the  peratm  In  that  situation,  equltf  wonld 
relieve." 

In  Stirling  v.  Hincklej  <Pb.)  S  Cent.  Bep. 
■824.  4  Ati.  3S8,  the  Jury  were  charged  tliat  one 
cannot  allege  as  a  reason  for  not  performing  his 
-contract  that  be  was  drunk  when  he  made  It ; 
but  they  were  also  told  that  It  the  contract  was 
■obtained  by  imposing  on  a  person  unable  to 
take  care  of  himself.  It  would  not  be  obligatory. 

In  Cooke  v.  Clayworth,  J8  Ves.  Jr.  12,  the 
rule  was  laid  down  that  a  coart  of  equity  will 
not  assist  a  person  who  wishes  to  get  rid  of  an 
agreement  on  the  mere  ground  of  intoxication ; 
.  .but  there  is  an  exception  where  any  contrivance 
was  used  to  draw  him  Into  drink,  or  any  unfair 
advantage  was  taken  of  his  situation,  or  the 
extreme  state  of  Intoxication  deprived  him  of 
his  reason,  which  even  at  law  would  Invalidate 
a  deed.  As  to  whether  the  paper  in  controversy 
contained  the  agreement  as  it  was  first  written 
«r  was  altered,  would  be  left  for  Investl^lon 
at  law. 

The  fact  of  having  been  In  drink  Is  not  any 
renaon  to  relieve  a  man  against  any  deed  or 
agreement  gnined  from  him  when  In  that  oon- 
■dlttcn,  for  this  were  to  encourage  drunkenness; 
aaciw.  If  through  the  management  or  contriv- 
ance of  him  who  gained  the  deed,  etc.,  the  party 
from  whom  such  deed  has  been  gained  was 
drawn  Into  drink.  Johnson  v.  Medllcott,  8  F. 
Wms.  130,  note  [a]. 

In  Ilall  V.  Moreman,  8  UcCord,  L.  477,  It  was 
said  that  If  people  will  voluntarily  Incapacitata 
themselves  from  doing  their  ordlnarr  business 
they  most  take  the  consequences  of  their  own 
Imprndmce;  that  they  have  no  right  to  call 
«pon  this  court  to  protect  them  from  all  the 
CMisequences  of  Intemperance  and  folly :  that 
If  one  man  takes  advantage  of  anotber  when  In 
a  state  of  Intoxication  to  commit  a  fraad  upon 
him,  he  will  be  entitled  to  relief  from  such 
fraud.  But  It  was  held  that  there  is  no  direct 
charge  of  fraud  In  this  case;  and  the  affldavlta 
to  that  point,  as  well  as  those  to  the  Intoxica- 
tion, are  so  completely  rebutted  by  the  counter 
aBldavIts  as  at  least  to  neutralize  that  charge ; 
and  a  settlement  and  eonffesslon  of  Judgment 
WBB  sustained. 

In  Berkley  v.  Cannon,  4  Hlch.  L.  136,  refer- 
rln;;  to  the  case  of  Hall  v.  Moreman,  8  MeCord, 
L.  477,  4  McCord,  L.  28.%  where  It  was  said: 
.14  U  R.  A. 


his  own  acta."  Johns  v.  Fritchey,  39  Md. 
258.  "A  contract  made  by  a  person  while 
he  ia  so  drunk  as  to  be  incapable  of  under- 
standing its  nature  and  effect  is  voidable, 
.  .  .  [but  bis  intoxication]  must  be  so 
exceasive  as  to  render  him  incapable  of 
knowing  what  he  is  doing."  Clark,  Contr. 
pp.  274,  275. 

The  foregoing  texts  and  adjudications 
clearly  declare  and  thoroughly  eatabiiah  the 
I  modern  doctrine  on  this  subject,  departing 
from  the  ancient  rule,  which  forbade  a  party 
to  a  contract  to  stultify  himself  by  siting 
up  his  want  of  ment^  capacity  to  enter 
into  it,  to  the  extent,  and  only  to  the  ex- 
tent, <rf  allowing  him  to  show  in  avoidance 
that  from  insanity,  drunkenness,  and  the 
like,  he  was  incapable  of  exercising  judg- 
ment, nnd^rstandiiig  the  proponed  engage- 

"If  people  will  voluntarily  incapacitate  them- 
selves from  doing  their  ordinary  business,  they 
must  take  the  consequeucea  of  tbelr  impru- 
dence,"— and  they  have  no  right  to  call  upon 
the  court  to  protect  tbero  "from  all  the  conse- 
Qoences  of  Intemperance  and  folly," — comment- 
ing on  this,  the  court  says  that  this  language 
"could  scarcely  have  been  Intended  to  mean  that 
no  degree  of  drunkenness  conid  Invalidate  a 
contract,  provided  the  debauchery  were  volun- 
taiy,  for  that  wonld  not  at  all  comport  with  the 
doctrine  of  Wade  v.  Colvert,  2  UlII,  Cmist.  27, 
12  Am.  Dec.  eo2,  nor  with  Cooke  v.  Clayworth 
(decided  In  1811:  vide  18  Ves.  Jr.  15),  where 
it  Is  manifest  that,  assuming  the  voluntary 
drunkenn^s  of  Cooke,  tbe  only  question,  on  an 
application  to  rescind  a  contract,  was  as  to  the 
degree  of  Intoxication." 

It  seems  that  a  contract  will  not  be  set  aside 
on  the  ground  of  undue  Influence,  apart  from 
fraud,  where  proper  In  itself,  and  for  the  ad- 
vantage of  the  party  who  seeks  to  avoid  it ;  as, 
for  instance,  a  conveyance  by  a  man  habitually 
intemperate — but  not  actually  drunk— of  all  hia 
property.  In  trust,  for  his  wife  and  children. 
Blrdsong  V.  BIrdsong,  2  Head.  280. 

In  Cory  v.  Cory,  1  Ves.  Sr.  10,  it  was  held 
that  an  agreement.  If  reasonable  and  to  settle 
family  disputes,  and  if  no  unfair  advantage  Is 
taken,  will  not  be  set  aside  because  tbe  party 
was  drunk. 

In  Stockley  v.  Stockley,  1  Ves.  ft  B.  23,  it  was 
said  that  family  compromises  should  be  favored 
If  reasonable  and  upon  a  doubtful  right,  evm  If 
one  party  was  drunk  at  the  time. 

UL  Fraud. 

Where  tbe  Intoxicated  person  Is  Induced  by 
the  fraud  of  tbe  other  party  to  enter  Into  a 
contract  It  will  be  Invalid. 

An  obligation  granted  by  a  person  while  he 
Is  in  a  state  of  absolute  and  total  drunkenness 
Is  Ineffectual,  because  tbe  grantor  ia  incapuble 
of  consent;  for  the  law  has  thought  it  equit- 
able to  protect  those  who  have  not  the  use  of 
their  reason  (even  though  they  should  have 
lost  It  by  their  own  folly)  from  tbe  fraud  or 
circumvention  of  others.  Ersklne,  Inst.  814, 
815 ;  Pitt  V.  Smith,  S  Campb.  35,  note. 

And  where  possession  of  personal  property 
was  obtained  by  means  of  a  contract  made  with 
one  who,  by  reason  of  his  Intoxfratlon,  was 
without  capacity  to  enter  Into  a  valid  agree- 
ment, and  the  person  obtaining  the  property 
knew  of  the  other's  Incapacity  when  tbe  con- 
tract was  made,  tbe  transaction  Is  fraudulent. 
Bnird  V.  Howard.  SI  Ohio  St.  B7,  22  L.  B.  A. 
848,  30  N.  G.  732. 
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ment,  and  of  knowing  what  lie  was  about 

when  he  entered  into  the  contract  Bought  to 
be  avoided.  It  is  plain  that  the  rule  given 
in  charge  to  the  jury  by  the  trial  court  in 
this  case  ia  a  radical  departure  from  the  es- 
tablished and  true  rule  obtaining  in  all 
Buch  cases.  One  may  well  be  unable,  from 
intoxication,  to  give  "proper  attention"  to 
a  transaction,  and  yet  know  what  the  trans* 
action  involves,  and  be  capable  of  under- 
standing the  terms  and  eflfcct  of  a  contract 
issuing  out  of  it,  so  as  to  be  as  fully  L-ojnd 
by  it  as  if  he  was  under  no  degree  of  intox- 

A  deed,  fraudulently  and  Improperly  obtained 
from  the  grantor  at  a  time  when  be  was,  b; 
reason  of  Intoxication,  wholly  Incompetent  to 
execute  a  valid  conveyance,  will  be  nt  a^de. 
Prentice  t.  Auhom,  2  Paige,  30. 

8a,  If,  when  a  man  is  bo  drunk  as  to  render 
him  an  easy  prey  to  the  fraudulent  designs  of 
another,  an  unfair  advantage  is  taken  of  bis 
Bitnatlon  to  procure  from  blm  an  unreasonable 
bargain,  a  court  of  equity  will  Interfere  and 
rescind  the  contract,  on  the  ground,  not  of  his 
drunkenness,  but  of  the  fraud.  Calloway  v. 
Wltbempoon,  40  N.  C.  (S  Ired.  Eq.)  12S.  In 
this  case  It  was  not  pretended  that  tbe  party 
was,  at  tbe  time  of  making  the  contract,  drank 
to  that  extreme  polut  which  would,  of  Ilaelf,  In- 
vaiidate  the  act.  but  that  he  was  so  drunk  as 
to  render  him  an  easy  prey  to  the  fraudulent 
designs  of  the  defendant. 

And  the  settlement  of  a  groondlesa  action, 
procured  by  fraud  and  duress,  made  with  a 
party  who  was  Id  such  a  condition  as  to  be  in- 
competent to  make  a  valid  agreement,  la  void- 
able and  ma;  t>e  avoided  ;  and  it  Is  not  necessary 
to  return  Ihe  discbarge  of  the  action  la  order  to 
avoid  tbe  contract.  Fobs  v.  Hlldretli,  10  Al< 
lea,  TO. 

Vbere  a  party  when  be  enters  Into  a  con- 
tract Is  In  such  a  state  of  drunkenness  as  not 
to  know  what  he  Is  doing,  and  particularly  when 
It  appears  that  this  Is  known  to  tbe  other  party, 
the  contract  Is  void  altogether,  and  he  cannot 
be  compelled  to  perform  It.  A  person  who  takes 
an  obligation  from  another  under  such  circum- 
stances Is  guilty  of  actual  fraud.  Gore  v.  Gib- 
son. 18  Mees.  &  W.  623,  14  L.  J.  Exch.  N.  S.  151, 
9  Jur.  140.  In  this  case  It  Was  said :  "The 
modern  decisions  have  quallfled  the  old  doctrine, 
that  a  man  shall  not  be  allowed  to  allege  h's 
own  lunacy  or  Intoxication,  and  total  dnink> 
eoinesa  is  now  held  to  be  a  defense." 

And  If  one  whose  mental  condition,  occns'oned 
by  excessive  drinking,  is  sucb  that  he  Is  unable 
to  protect  himself  Is  Induced  to  enter  Into  a 
contract  by  means  of  false  statements  made 
bj  one  cognizant  of  all  tbe  facts  be  is  not 
bound  by  tbe  contract.  Stirling  v.  Hinckley 
(Pa.)  2  Cent.  Rep.  824,  4  Att.  858. 

In  King  V.  Bryant.  3  N.  C.  (2  Hayw.)  304. 
It  was  held  that  If  a  party  was  so  drunk  at 
the  time  that  be  did  not  know  what  be  was 
about,  and  If  In  that  sltnstlon  he  was  Induced 
to  sign  a  paper  for  a  debt  which  he  did  not  owe, 
thai  was  a  fraud ;  and  a  fraud  practised  upon 
a  man.  whether  drunk  or  sober,  will  vitiate  the 
Instrument  signed  by  blm. 

A  lease  obtained  hr  fraud  and  circumvention, 
from  a  person  In  a  state  of  intoxication.  Is  void 
to  equity.    Butler  T.  Hnlvlbill.  1  Bligh,  137. 

And  B  transfer  of  shares  In  a  corporation, 
procured  from  the  ovraer  while  so  Intoxicated 
as  to  be  incapable  of  transacting  business,  by 
fraad.  with  knowledge  oC  his  condition,  and  for 
a  grossly  inadeqnate  consideration,  will  be  set 
aside  In  equity:  and  If.  without  any  fault  of 
bla  he  Is  unable  to  restore  the  consideration, 
provialon  for  Its  rqwyment  may  be  made  In 
ML.  B.A. 


ieation.  The  charge  £^ven  at  defendant'* 
request  should  therefore  have  been  ie.Uaed. 

The  instruction  given  by  the  court  ex 
mero  motu  is  even  more  patently  erroneous. 
Many  perfectly  sane  ana  bober  mia  could 
not  bind  themselves  by  contract  at  ah,  if 
the  rule  laid  down  there  is  a  sound  one. 
The  law  does  not  gauge  contractual  coitipe- 
tcncy  by  the  standara  of  mental  capacity 
possessed  by  reaionably  prudent  m:n.  A 
man  is  not  incapacitated  because  of  intel- 
lectual limitations  arising  from  intoxication 
or  what  not,  which  prevent  him  from  d^i .  ing 

the  final  decree.  Thackrab  v.  Haaa  Hi)  U.  S. 
4t)8,  30  L.  ed.  486,  7  Sup.  Ct.  Rep.  311. 

A  presumption  of  fraud  arises  which  must  bc^ 
countervailed  by  proof  of  a  fair  cons  deration 
and  fair  and  honest  dealing  ou  the  part  of  him 
who  seeks  to  enforce  the  payment  of  the  note, 
wbena  promlssorynotebasedupon  an InsufOcIent 
consideration  has  been  obtained  from  a  person 
under  the  Influence  of  liquor  at  tbe  time  of  its 
execution,  and  enfeebled  In  mind  and  body  by 
long  and  continued  disease  and  drunkenness. 
Holland  V.  Barnes,  53  Ala.  S3,  26  Am.  itep.  095. 

And  where  the  agent  of  a  creditor  knew  lhac 
a  member  of  a  firm  waf  intoxicated  when  he 
executed  a  preferential  assignment  for  the  ftrm 
It  was  held  that,  while  the  degree  of  Intoxica- 
tion was  not  sufficient  to  set  aside  the  ass  gn- 
ment.  yet  the  Imputation  of  fraud  was  such 
that  the  creditor  would  not  be  favored  In  a 
court  of  equity.  Bowen  t.  Clark,  1  Bias.  128. 
Fed.  Cas.  No.  1,721. 

But  where  a  bill  Is  tiled  to  avoid  a  conveyance 
on  the  ground  of  incapacity  by  reason  of  d- 
treme  Intoxication  at  the  time  of  making,  and 
cbarglng  that  a  deed,  note,  and  warrant  of  at- 
torney were  procured  by  fraud,  covin,  and  mls- 
represeutatlon,  and  the  charges  are  fully,  dis- 
tinctly, and  unequivocally  denied  by  the  an- 
swer, the  rule  of  law  requires  that  they  should 
be  clearly  proved,  and  not  left  to  presumpilon  or 
conjecture.  Freeman  t.  Staats.  9  N.  J.  Bq. 
818.  In  this  case  tbe  court  held:  "The  de- 
cided weight  of  evidence,  as  it  appears  before 
this  court.  Is  that  the  complainant  was  not, 
at  the  time  of  the  execution  of  the  deed.  In- 
capable, by  reason  of  Intoxication  or  otherwise, 
of  comprehending  its  contents  and  effect." 

In  an  action  on  a  bond  It  was  held  that  evi- 
dence that  a  co-obligor  directed  his  dis:iller  Co 
let  Ihe  defendant  have  as  much  whiskey  as  be 
wanted,  and  that  be  could  lead  the  obligor  like 
n  child,  was  Incompetent,  where  It  was  not 
shown  that  the  payee  had  an  agency  In  the 
fraud  practised.  Jenners  Howard,  6  Blackf. 
240.  In  this  case  tbe  conrt  said:  "Mental  in- 
capacity at  the  time  of  contracting,  produced 
by  drunkenuoss  or  any  other  cauae,  is  a  good 
defense  against  a  contract,  whether  that  con- 
tract be  evidenced  by  deed  or  parol.  If  the 
mind  be  capable  of  assenting,  tbe  law  pro- 
nounces the  contract  void.  Drunkenness  of 
Itself  merely,  unless  fraud  be  practised,  will  not 
avoid  a  contract ;  but  If  the  party  be  in  sucb 
a  state  of  Intoxication  that  he  Is  for  the  time 
deprived  of  reason,  the  contract  Is  void." 

IV.  Intoicioation  produced  by  the  other  party. 

It  Is  a  general  rule  that  contracts  procured 
from  ap  Intoxicated  person  where  such  Intoxi- 
cation Is  caused  or  aggravated  by  the  other 
party  wilt  be  held  void.  Tbese  cases  stand  on 
tbe  same  tooting  as  those  where  sn  nndae  ad- 
vantage 1b  taken,  or  wbere  a  fraud  is  practised. 

If  any  advantage  Is  taken  of  a  man  when 
drunk,  ->r  If  he  1b  brought  Into  thnt  sttnsilon 
by  tbe  contrivance  or  managonent  of  tbe  person 
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to  a  proposed  contract  all  the  consideration 
that  a  reasonably  prudent  man  would  be 
able  to  give  it.  Indeed,  that  test  has  no 
relation  to  mental  capacity.  Competency 
to  contract  may  well  exist  in  as  htgli  a  di>- 

Sree  in  a  reckless,  careless  man  as  in  one  of 
!ie  highest  prudence  and  care,  and  the  ina- 
bility of  the  foimer  to  give  a  certain  degree 
of  attention  to  a  business  matter  i-esults, 
not  from  mental  incapacity  to  know  and  un- 
derstand the  matter  in  hand,  but  from  in- 
difFeience  as  to  it,  or  his  habit  or  disposi- 
tion to  drunkenness.  Ai^  one  may  suffi- 
ciently understand  a  contract,  and  the  na- 


ture and  effect  of  hia  entering  into  it,  to  be 
fully  bound  by  it,  though  he  be  capable  of 
only  a  very  much  less  considerat  o  i  of  it 
than  would  be  bestowed  by  a  man  of  ordi- 
nary' prudence.  The  cases  of  Bule  v.  Brctcn, 
11  Ala.  S7,  and  Holland  v.  Barnes,  63  Ala. 
88,  25  Am.  Bep.  .'SOS,  relied  upon  for  ap- 
pellee, involved  other  consideratio  .la  than 
the  drunkenness  of  the  party  seiking  to 
avoid  a  contract, — overreachinE  by  the  other 
party,  unfair  and  unconacionab.e  contracts, 
etc., — and  they  have  no  application  to  the 
preset  case. 
Reversed  and  remanded. 


who  obtains  Ibe  contract.  It  la  fraudulent,  and 
the  coDiract  or  Bdvantage  thus  gained  sball  be 
taken  from  blm.  White  v.  Cor,  3  Uaj'w.  ^Tenn.) 
79.  In  this  case  ttae  court  said :  "Here  Is  an 
unreasonable  contract  obtained  from  one  In 
drink.  Here  la  a  contract  obtained  from  one 
drawn  Into  drink  by  tbe  person  who  deals  with 
him." 

In  Brandon  v.  Old,  3  Car.  &  P.  440,  wblcb 
was  an  actlMi  by  a  publican  against  a  man 
■erailr  years  of  age  who  was  In  the  babit  of 
drinking  nt  tbe  house  of  tbe  plalntllT,  tbe  charge 
on  one  day  watt  86  plnta  of  ale  besides  spirits, 
and  another  day  134  pints  of  ale.  It  was  held 
that  If  a  man  when  In  his  uenses  ^ves  beer  to 
others  there  1«  no  doubt  but  that  be  mast  pay 
for  ft,  but  If  be  does  It  while  In  a  state  of 
Intozlfstlon  be  will  not  be  liable  because  the 
publican  In  such  case  would  be  taking  advan- 
tage of  an  offense  which  he  himself  bad  been 
iBStnimental  In  producing. 

And  where  a  party  having  tbe  power  of  at- 
torney to  sell  a  valuable  farm  was  encouraged 
bj  a  purchaser  to  drink  until  he  became  Intoxi- 
cated and  unfit  for  business,  and  while  In  that 
condition  was  Induced  b>  the  purchaser  to  make 
a  conveyance  for  $33  In  cash,  and  a  transfer, 
without  recourse,  of  a  contract  and  mortgage 
wblch  were  of  little  or  no  value,  it  was  held 
ttat  sncb  a  conveyance  waa  obtained  ^y  fraud, 
and  should  be  set  aside.  Dunn  v.  Amos,  14 
WlB.  107.  In  tbls  case  tbe  court  said:  "It 
la  said  by  the  appellants'  counoei  to  be  a  fatal 
objection  to  tbls  action,  that  ttae  money  paid 
in  part  eonelderatlon  was  not  paid  or  tendered 
back  before  the  action  was  broi^bt,  and  that 
tbe  contract  and  mortgage  were  not  reaaslgned 
before  the  respondent  offered  to  return  thorn. 
The  authorities  cited  to  sustain  the  objection 
are  Inapplicable  to  this  case.  They  are  cases 
where  actions  were  brought  to  rescind  contracts 
fairly  obtained,  on  account  of  some  subsequent 
breach  or  failure  to  comply  with  their  condi- 
tions. This  action  was  brought  to  set  aside 
tbe  contract  because  It  waa  obtained  by  fraud, 
and  therefore  never  waa  the  contract  or  con- 
veyance of  ttae  plaintiff." 

Intoxication  procured  by  the  grantee  of  a 
deed  to  inliuence  its  execution  makes  the  deed 
void  unlofls  executed  when  the  grantee  was 
sober,  but  habitual  drunkenness  of  the  grantor 
of  a  deed,  not  procured  by  tbe  grantee,  will 
not  affect  it.  Woods  v.  Pl&dail,  Wright  (Ohio) 
507.  In  this  case  the  court  said:  "You  may 
prove  fraud  In  obtaining  the  deed,  as  that 
would  make  it  void.  Tbe  general  babIt  of  In- 
toxicutlon,  unless  it  la  expected  to  connect  It 
with  the  plalntilTs  lessor,  will  not  avail.  We 
soppose  the  plaintiff  will  admit  tbe  defendant 
generally  drunk  it  desired,  as  that  will  save 
time,  and  then.  If  there  be  evidence  that  he  waa 
made  so  by  tbe  lessor  of  the  plaintiff,  and  ex- 
ecuted the  deed  under  such  Influence.  It  may 
aTsll.  Unless  It  Is  pnqxwed  to  do  that.  It  will 
be  useless  to  proceed,  as  we  most  instruct  the 
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Jury  that  under  oltaer  circumstances  the  drunk- 
enness will  be  of  no  avail." 

And  a  deed  made  by  a  peraon  while  In  the 
state  of  intoxication  will  be  set  aside  If  ad- 
vantage has  been  taken  of  Jila  situntion,  or  if 
his  drunkenness  wa^  produced  by  (he  act  or 
connivance  of  tbe  person  to  be  benefited  by  tbe 
deed.  O'Conner  v.  Rempt,  29  N.  J.  Hq.  156. 
'The  court  held:  "It  is  clearly  proved  that 
when  the  complainant  went  to  the  bouse  of  tbe 
defendants  bis  mind  was  disordered ;  that  tbe 
day  before  the  deed  was  executed  be  was  all 
day  In  a  state  of  drunken  Insensibility,  and  that 
when  he  was  rescued  from  the  custody  of  tbe 
defendants  be  waa  suffering  from  delirium  tre- 
mens. In  addition,  the  circumstances  attending 
the  ezecntlon  of  the  deed,  as  shown  by  tbe  evi- 
dence offered  by  the  defendants,  were  not  such 
as  to  Justify  the  belief  that  it  was  not  pro- 
cured by  management  and  artiflce. 

So,  a  purchaser  cannot  call  for  the  execution 
of  a  contract  procured  from  a  vendor  while  In 
a  state  of  intoxication.  Wblteaides  v.  Ureen- 
iee,  17  N.  C.  (2  Dev.  Eq.)  152.  The  court 
said :  "Itut  the  fact  appeara  to  be  well  estab- 
lished oy  tbe  depositions  taken  in  the  case,  that 
at  the  time  when  he  signed  it  he  was  intoxi- 
cated and  not  capable  of  mailing  a  contract, 
that  tbe  plaintiff,  Wbltesidea,  waa  not  only  con- 
usant of  bis  altnatlon,  but  was  Instrumental  In 
brl'nglng  It  about." 

In  KuHkanip  v.  HIdding,  81  Wis.  5C3,  the 
court  said :  "If  the  defendant,  with  fraudu- 
lent Intent,  bad  caused  or  produced  Intoxication 
of  the  plaintiff,  and  so  had  obtained  the  convey- 
ances on  tbe  same  terms,  no  one  would  doubt 
that  equity  would  relieve  against  them." 

Where  a  party  procures  the  intoxication  of 
another  for  the  purpose  of  securing  an  uncon- 
acionable  advantage  In  a  contract,  tbe  contract 
win  b*.  held  void  in  an  action  to  enforce  It. 
Willcox  V.  Jackson,  51  Iowa,  208,  1  N.  W.  513. 

And  the  signature  to  a  note,  obtained  while 
the  maker  waa  In  a  state  of  extreme  drunken- 
ness, the  liquor  being  given  by  tbe  other  party, 
win  be  void  or  voidable  as  obtained  by  fraud 
and  artl6ce,  notwithstanding  an  entry  made  at 
that  time  by  the  payee  crediting  the  maker  of 
tbe  note  with  that  amount  on  bis  account  In  his 
ledger.  Ijron  v.  PbilllpB,  106  I'a.  57.  In  this 
case  the  court  said.  It  the  obligation  was  upon  , 
a  snnclent  consideration,  and  was  without  other 
legal  defect,  the  transaetitm  may  be  a  propw 
subject  for  ratification. 

So,  notes  and  mortgages  are  void  where  they 
are  executed  to  a  supposed  friend  who  supplies 
the  maker  with  liquor,  plays  on  his  fears,  as  to 
the  action  of  supposed  creditors,  and  threatens 
and  cajoles  blm  Into  a  state  of  Intoxlciition,  so 
that  without  realizing  what  he  is  doing  tbe 
victim  at  various  times  signs  them  wlltiout  a 
shadow  of  consideration.  They  will  be  void  in  tbe 
hands  of  a  third  party  not  an  Innocent  purchas- 
er. Knott  V.  Tldyman,  86  Wis.  104,  56  N.  W. 
632.   In  tblB  case  the  eonrt  said  that  thew 
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seciirltteB  "were  eoDcelred  In  stu  and  born  In 
Iniquity." 

It  la  a  jEood  defense  to  a  note  that  It  was 
given  In  excliange  of  faorses,  and  tbat  at  tbe 
time  the  defendant  was  Intoxicated  and  had 

been  made  bo  b;  tbe  plaintiff,  wbo  fraadulentl; 
and  artfully  got  bim  drunk  and  imposed  upon 
him  In  tbat  situation.  Curtia  r.  Uall.  4  N.  3. 
L.  861. 

In  Lary  t.  Ganrd,  2  Ohlo^  7»  It  vaa  aatd  tbat 
the  defense  tbat  a  altraatnre  of  a  aurety  to  a 
pennl  bond  was  obtained  while  he  was  Intozl- 
<:ated  by  tbe  procurement  of  the  principal  would 
be  a  Rood  bar  to  an  action  on  the  bond,  and 
tbat  had  the  signature  been  procured  In  tbe 
manner  charged  tbe  obligation  would  have  been 
voidable  at  least. 

Bnt  In  Hauiilton  t.  Grainger,  5  Hurlst.  ft  N. 
-40,  D  Jur.  N.  S.  1108,  in  an  action  for  goods  sold 
where  the  defendant  was  allowed  to  plead  never 
Indebted ;  payment ;  that  the  goods  were  excis- 
able llqnora  to  be  wld  on  plalntifTi  premliM 
without  a  license;  that  the  goods  were  wine 
supplied  defendant  to  be  consumed  In  a  brothel 
kept  by  plain  tiff, —the  court  refused  to  allow 
the  plea  that  tbe  defendant  was  entirely  de- 
prived of  undevfltandlng  by  Intoxication  as  the 
plaintiff  welt  knew,  and  tbat  the  goods  were 
liquor  supplied  to  Increase  bis  Intoxication,  and 
tbat  he  derived  no  benefit  from  them. 

T.  RaVjloaUon, 

Tbe  general  rule  Is  tbat  a  contract,  Invalid 
by  reason  of  the  Intoxication  of  one  of  tbe  par- 
ties, may  be  ratified  by  bim  when  sober,  and  If 
ao  ratified  It  will  be  enforced.  English  T. 
Toung,  10  B.  Mon.  141 ;  Carpenter  t.  Bodgers, 
61  Mk-b.  884,  28  N.  W.  l&B ;  Lyon  v.  Phillips, 
106  Pn.  57. 

And  the  Intoxication  of  a  party  executing  a 
contract  nnder  seal  will  not  avoid  tbe  same 
where  assent  Is  afterwards  given  when  the  party 
la  not  disabled  by  Intoxication.  Arnold  v.  Hick- 
man, 6  Manf.  IS. 

And  the  contract  of  a  man  too  drunk  to  know 
what  bp  Is  about  is  voidable  only,  and  not  void, 
and  therefore  capable  of  ratification  by  him 
when  he  becomes  sober.  Matthews  v.  Baxter, 
li.  B.  8  Excb.  182,  42  L.  J.  Exeb.  N.  S.  78,  28 
L.  T.  N.  S.  109.  21  Week.  Bep.  889.  In  this 
ease  Martin,  B.,  said :  "The  Judges  In  Gore 
V.  (ilbson,  Id  Mees.  ft  W.  623,  14  L.  J.  Excb. 
N.  8.  151,  9  Jur.  140,  use  the  word  'void.' 
It  is  true,  bnt  I  cannot  think  they  meant  ab- 
solutely void.  They  simply  meant  to  say  tbat 
a  drunken  man's  contract  could  not  be  enforced 
against  his  uUl.  But  It  by  no  means  follows 
tbat  it  Is  incapable  of  ratification." 

A  contract  will  be  enforced  "If  a  man  acona- 
tomed  to  strong  drink,  and  even  to  be  Intoxi- 
cated every  day.  but,  notwithstanding,  possessed 
of  reason,  and  the  power  of  reflection,  deter- 
mines, with  ail  tbe  deliberation  be  is  capable 
of,  to  sell  his  property,  offers  it  repeatedly  for 
sale,  at  length  sells  It  at  tbe  best  price  he  can 
obta<n,  to  a  man  against  whom  there  Is  not 
proof  of  bis  having  taken  advantage  of  tbe  hour 
of  Intoxication ;  If  afterwards  he  professes  him* 
•elf  satisfied  with  the  bargain,  and  assigns  a 
cood  reason  for  it — when  the  ba^in  is  clear, 
explicit  and  certain;  when  It  has  been  Ailly 
executed  on  the  other  ride."  Belnlcker  v.  Smith, 
2  Harr.  &  J.  421. 

If  a  person  is  so  Intoxicated  as  not  to  un- 
derstand tbe  nature  of  a  contract,  or.  If  not 
80  drnnk,  his  nervous  oonstltntlon  and  mental 
faculties  are  so  shattered  that  be  Is  eqnally  In- 
<«pable  of  nnderstandlng  tbe  effect  of  a  business 
transaction,  he  will  not  be  bound  by  a  note 
elven  In  settlement  of  a  breacb-of-promise  suit, 
bnt  he  will  be  if  after  be  be  cornea  sober  and 
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sane  he  ratifies  It.  McCIure  v.  Mauaell,  4 
Brewst.  (Pa.)  118. 

A  bond  may  be  avoided  by  the  obligor,  by 
proof  tbat  be  was  so  drnnk,  at  the  time  of  tlw 
exemtlon,  as  to  have  been  incapable  of  con- 
tracting; but  too  ready  an  ear  should  not  be 
lent  to  such  a  defense;  and  It  should  never 
be  allowed,  where  the  snbsequent  conduct  of 
the  party  Is  such  ts  to  have  the  appearance  of 
bis  having  conflnned  his  contract.  If,  for  In- 
stance, he  does  not  return  what  he  received  as 
the  consideration  of  his  contract  the  insraot 
he  la  restored  to  his  senses,  tbe  Jury  may  In- 
fer that  he  intends  it  to  be  confirmed.  Williams 
V.  Inabuet,  1  Bali.  L.  343.  In  this  case  the 
court  said:  "It  Is,  perhaps,  one  of  the  most 
dlfilcalt  questions  which  can  be  presented  to  a 
jury  to  decide  bow  far  the  capacity  to  contract 
has  been  destroyed  by  tbe  too  free  use  of  anient 
spirits.  But  too  ready  an  ear  shonld  not  be 
lent  to  such  a  defense ;  and  in  all  cases  where 
the  Bubseqnent  conduct  of  the  party  making  It 
is  such  as  to  have  the  appearance  of  bis  having 
confirmed  the  contract,  tbe  defense  should  not 
be  allowed  ;  for,  even  if  a  man  be  no  much  In- 
toxicated as  not  to  know  what  he  Is  doing,  yet 
be  may  afterwards  confirm  the  contract  by  bis 
acts.  If  be  does  not  intend  to  be  bound  by  It, 
he  should  go  tbe  Instant  he  Is  restored  to  his 
senses,  and  return  all  tbat  hV  received  as  a 
cmtf  deration." 

In  the  case  of  Berkley  v.  Cannon,  4  BXch.  L. 
186,  tbe  case  of  Williams  v.  Inabnet,  1  Ball.  !>. 
343,  was  distingolsbed,  tbe  conrt  saying:  "Not- 
withstanding, we  find  in  Williams  t.  Inabnet 
tbe  remark  ;  'For  even  If  a  man  be  so  mnch  In- 
toxicated as  not  to  know  what  he  Is  doing,  yet 
he  may  afterwards  confirm  tbe  contract  by 
his  acts,'  It  Is  apparent,  nevertbelesa,  the  point 
ruled  was,  tbat  tbe  defendant's  acts  of  confirma- 
tion, joined  to  the  evidence  In  the  case,  left  the 
Jury  without  warrant  In  saying  tbat  be  was 
too  drunk  to  bind  himself  by  the  original  trans- 
action. Whether.  If  the  reverse  had  been  true, 
and  asanmed  as  fact  (to  wit,  tbat  tbe  contract 
was  originally  void,  from  excessive  Intoxica- 
tion), that  contract  could  be  rendered  valid  and 
become  a  cause  of  action  by  the  mere  tonx  of 
presumed  ratification  from  acts  In  a  sobw  mo- 
ment, was  not  the  point  raised  in  that  particular 
case,  for  it  had  to  go  back  on  the  question  of 
fact  as  to  the  degree  of  dmnkenness;  and  the 
court  was  the  better  satisfied  with  that  renlt 
by  the  view  they  had  of  tbe  other  question.  It 
Is  presumed  that  the  new  trial  would  have  been 
granted  In  that  cane,  even  though  tbe  conrt 
had  taken  tbe  rnle  of  law  to  be,  tbat  a  contract, 
void  for  dmnkenness,  coald  not  be  afterwards 
confirmed,  Inferentlally  by  acts  of  ratification." 

Drunkenness  does  not  render  a  deed  made 
under  Its  Influence  absolutely  void,  but  only 
voidable.  A  deed,  made  by  a  person  when  drunk 
to  such  an  extent  as  wonld  anUiorixe  him  to 
repudiate  It,  may  be  ratified  by  the  maker  when 
sober  so  as  to  bind  him  and  his  personal  repre- 
sentatives.   Eaton  V.  Perry,  29  Mo.  96. 

And  In  an  action  upon  a  note  and  mortgage, 
where  intoxication  was  pleaded,  it  was  held 
that  the  defendant  was  fully  aware  of  the  na- 
ture and  effect  of  tbe  contract  when  tbe  nu»ey 
was  received  and  disposed  of  by  bim,  and,  there- 
fore, his  Incompetency  (If  conceded)  at  the 
time  of  entering  Into  the  contract,  would  not  ab- 
solve bim  from  tbe  obligations  thereof.  Hawley 
V.  Howell,  60  Iowa,  79.  14  N.  W.  198. 

If  a  sober  person  ratifies  an  agreement  made 
when  drnnk,  by  giving  a  bond  or  deed  In  pur 
snance  thereof,  the  court  will  not  Interfere  to 
relieve  him.  Moore  v.  Beed,  87  N.  C.  (2  Ired. 
Eq.)  580.  In  this  case  the  court  said :  "If  a 
person  will  enter  into  a  bard  bargain  with  bis 
eyes  open,  eqni^  wUl  not  relieve  him,  nniesa 
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h(>  can  shew  fraud  In  the  party  contractlns  with 
bim.  or  undue  means  to  draw  bim  Into  the 
agreement."  like  plaintiff  bonght  a  stock  of 
£Oods,  paid  part  with  alaveo,  and  when  sober 
Kave  a  bond  for  the  remainder,  and  sold  the 
stock  during  three  weeks,  and  then  sold  ont  to 
bis  son.  He  made  It  Impoflslble  tor  a  court 
of  equity  to  place  the  parties  in  atatu  quo. 

Mental  Imbecilltjt  not  amoonttog;  to  abso- 
lute dlaqnallflcatlon,  ladaeea  a  Tlgllu^  itolet 
examination,  In  chancery,  of  the  contracts  made 
by  one  laboring  under  It ;  and  when  coupled  with 
croaa  Inadequacy  of  consideration,  they  consti- 
tute such  erldence  ot  fraud  aa  may  yacate  a 
contract.  Cmlea  t.  Chrlstophn,  6  Dana.  181. 
In  tbls  case  the  mental  wei^neas  was  Induced 
by  lonK  habits  of  Intozlcatltm.  The  court  held 
that  the  slight  degree  of  IntozlcatlMi  at  the 
time  of  the  ezeeatlon  ot  a  conveyance  would 
have  but  little  Inflnmce  on  the  case  where  the 
Krantor,  when  sober,  made  a  aecond  tme  reiter- 
ating the  first. 

In  an  action  on  a  mortgage  where  the  maker 
was  BO  Intozlcnted  as  to  be  Incapable  ot  execut- 
ing It,  a  recovery  cannot  be  had  on  the  ground 
that  the  goods  were  used,  for  which  the  mort< 
sage  was  given,  where  the  claim  Is  upon  the 
written  Inatrumnt,  and  not  npon  the  goods 
•old.  A  ratlBcatlon,  to  ba  valid,  must  be  made 
by  the  party  when  sober.  Relnskof  V.  Bonie, 
.ST  Ind.  207.  In  ttala  case  this  instruction  was 
given:  "If  the  deceased  at  the  time  of  the 
executlmi  of  the  mortgage,  ai  a  result  of  dmnk- 
enuefli  or  any  other  diseased  condltltHi  of  the 
mind,  was  deprived  of  his  understanding,  so 
thst  be  bad  not  sonclent  capacity  to  act  with 
discretion  in  the  ordinary  affairs  of  life,  the 
plaintiff  cannot  recover." 

In  Johnson  v.  Harmon.  94  U.  8.  871,  24  L. 
ed.  271,  It  was  said :  "ContracU  ot  the  kind  are 
voidable  only,  not  void,  and  therefore  capable 
of  beln^  ratified  when  the  party  becomes  sober." 

Bat  In  Berkley  v.  Cannon,  4  Rich.  L.  1S6,  ft 
was  held  that.  If  a  party  when  drunk  purchases 
«  chattel,  and  give*  a  sealed  note  for  the  price, 
and  afterwards  aella  the  chattel  without  having 
offered  It  back  to  the  plalntlfT,  such  subsequent 
conduct  ot  the  defendant  (though  It  may  be 
naed  as  evidence  to  show  that  the  note  was  not, 
in  tact.  Invalid,  or  may  Itself  constitute,  or  even 
gtve  rte  to,  a  new  cause  of  action),  will  not 
amonnt  to  a  confirmation  of  the  note.  If  the 
defendant  was,  la  tact,  so  utterly  drank  when 
he  signed  It  as  to  be  Incapable  ot  contracting. 
In  an  action  of  debt  on  such  a  note,  as  the 
specific  and  only  cause  of  action.  If  the  jury 
find  the  note  to  be  void,  they  cannot  give  the 
plaintiff  the  value  of  the  chattel.  In  tbls  case 
the  court  said :  "In  considering  this  question 
we  should  be  misled  by  assuming  that  our  doc- 
trine, touching  a  rescission  of  a  contract,  ap- 
plied to  the  present  case.  Where  the  benefit  ot 
that  doctrine  Is  claimed  It  Is  accompanied  by  the 
obligation,  on  the  part  of  him  who  claims  It,  to 
place  the  adverse  party  in  atatu  quo;  and  no 
disability  so  to  do,  arising  from  his  own  volun- 
tary act,  will  work  a  dlBpensation  from  that 
dnty,  though  Impossibilities,  as  the  death  of  a 
negro,  or  a  horse,  or  other  anaviridabla  deatruc- 
tlcm  of  property,  should  be  enough  to  excuse 
from  the  performance  of  the  condition.  The  de- 
fendant, however.  Is  not  properly  driven  to  the 
position  of  one  who  seeks  to  rescind  a  contract 
f»  toto.  The  defendant  says  there  never  was 
a  contract  such  as  that  sued  on.  In  existence ; 
that  tlioOKh  a  promise  In  form  made  by  him 
is  produced,  yet  that  he  executed  It  mechanical- 
ly only ;  and  that,  by  reason  ot  gross  Intoxica- 
tion, he  was  Incapable  ot  that  assent  of  mind 
which  la  the  essence  of  a  valid  agreement.  In 
•ihort,  he  affirms  that  the  nets  sued  upon  was 
wholly  void,  and  not  merely  voidablb   If  that 
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be  true  (and  be  It  remembered  the  Jury  have 
found  the  Incapacity  of  Ibteilect  allied)  It  la 
but  a  step  of  plain  reksonliv.  fordfled  by  com- 
mon sense,  to  the  conclusion  that  such  a  note 
wab  sot  capable  of  ratification." 

And  a  note  executed  by  a  man  when  so  In- 
toxicated as  to  be  incapable  ot  transacting  busl- 
UCBE  is  not  obligatory  upon  him;  macb  less 
where  the  intoxication  has  been  brought  abont 
by  the  contrivance  of  the  other  party ;  and  a 
subsequent  promise  to  pay  the  note,  made  when 
sober,  In  consideration  of  forbearance,  is  equally 
Inr.iUd.  Newell  v.  Fisher,  11  Smedes  &  M.  431, 
4d  Am.  Dec.  66.  In  this  case  the  note  was 
wholly  destitute  of  consideration. 

Where  an  ^reemott  was  entered  Into  when 
sober,  and  the  contract  executed  when  drunk. 
It  was  held  valid  and  enforceable.  Shaw  v. 
Thackray,  17  Jur.  1045.  1  Smale  *  O.  537. 

And  the  same  mn  said  to  be  the  rale  In 
HntchluMm  v.  Brown,  Clarke^  Ch.  408. 

VI.  HabUtMl  Avnftards; 

The  general  rule  Is  that  after  an  Inquisition 
found  an  habitual  drunkard  Is  incompetent  to 
contract,  and  this  is  so  provided  in  some  stat- 
utes. The  Inquisitirai  Is  also  prima  facie  evi- 
dence as  to  Incompetency  In  regard  to  prior 
contracts  made  during  the  time  that  the  decree 
finds  that  condition  tias  existed.  There  are 
some  exceptions,  as  where  the  decree  Is  never 
carried  into  effect,  or  where  necessaries  are  fur- 
nished, or  where  the  party  works  and  labors 
and  receives  pay  tberefM.  It  Is  also  held  that 
a  decree  that  one  Is  an  "habitual  dmnltard" 
doea  not  prevent  him  from  being  an  executor. 

A  contract  made  by  a  person  who  had  pre- 
viously been  found  by  an  Inquisition  to  be  an 
habitual  drunkard  Is  void.  Dsvin  v.  Scott.  84 
Ind.  67.  In  this  case  ths  court  said  that  If 
this  contract  was  an  exception  to  the  rule  on 
the  groond  of  necessaries,  that  fact  must  be  al- 
leged and  proved. 

So,  a  party  found  by  Inquisition  to  be  an 
habitual  drunkard  is  not  thereafter  competent 
to  waive  notice  ot  n<Hipayment  and  protest ;  and 
evidence  that  at  the  tlm«  of  the  waiver  he  was 
perfectly  sober  Is  Inadmissible.  Wadsworth 
Sherman,  14  Barb.  16V. 

And  one  found  by  inquisition  to  be  an  habitual 
drunkard  la  thereby  rendered  Incompetent  sub- 
sequently to  enter  into  an  antenuptial  nmtract. 
Imhoff  V.  WItmw,  81  Fa.  248.  In  this  case  the 
court  said:  "The  act  of  aasembly  of  1836  re- 
lating to  'lunatics  and  habitual  drunkards* 
places  both  classes  on  precisely  the  same  foot- 
ing as  regards  the  remedy  as  well  as  the  ef- 
fect of  the  proceedings." 

And  the  contracts  of  an  habitual  drunkard, 
made  after  Inquisition  found,  and  before  Its 
conflnnatlon,  are  void  under  Pennsylvania  act 
1810,  Purd.  Dig.  1830,  222,  providing  that 
drunkard's  contracto  made  after  the  finding  of 
the  inquisition  are  void.  Clark  T.  Caldv^,  6 
Watts,  188. 

In  Blxisr  v.  QUIeland.  4  Fa.  166,  the  case  of 
Clark  V.  Caldwell.  6  Watts,  189,  holding  that 
contracts  of  an  habitual  drunkard  made  after 
inquisition  found,  and  before  Its  confirmation, 
are  void  under  an  act  of  assembly,  was  distin- 
guished, and  was  held  not  to  apply  where  the 
Inquisition  was  confirmed  In  October,  1829,  but 
the  commissioners  never  acted,  and  the  alleged 
drunkard  acted  as  If  no  proceedings  were  ever 
had,  and  bought  and  sold  the  property  In  1831, 
and  saw  It  levied  upon  in  1843,  and  made  no 
objection.  And  three  days  before  this  the  In- 
qulsltlou  was  superseded,  and  a  short  time  after 
the  sheriff's  deed  was  acknowledged  without  ob- 
jection being  made. 

And  a  bond  and  warrant  to  confOss  judgment, 
taken  two  days  after  the  Jury  has  found  on  oa 
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inqtilsltlon  that  tbe  maker  was  an  habitual 
drunkaM,  la  void.  L'Amoureux  t.  Crosby,  2 
Paige,  422,  22  Am.  Dec.  65S. 

A  decree  of  court  adjudging  a  person  an 
habitual  drunkard,  rendered  about  a  year  after 
the  time  of  entering  Into  a  contract.  Is  ad- 
missible In  cTldence,  together  with  other  facts^ 
as  tending  to  show  what  bts  condition  was  at 
the  time  of  tbe  contract.  Stirling  v.  Ulnckler 
<Pa.>  2  Cent.  Kep.  824,  4  Atl.  358. 

A  finding  of  Incapacitj  existing  before  an  in- 
quisition for  habitual  drunkenness  easts  th« 
borden  upon  the  party  contracting  irith  such 
drunkard  during  sucb  time  to  prora  that  be 
was  sober  when  he  mado  a  settlement.  Klohs 
T.  KIobR,  81  ra.  245. 

la  Noel  y.  I\ai-per,  53  Pa.  97,  the  court  said: 
"An  Inquisition  finding  a  party  either  a  luna* 
tic  or  habitual  drunkard  Is  prima  facie  evidence 
of  Incompetency  to  make  a  contract  at  any 
time  covered  or  overreached  by  the  finding,  and 
Imposes  upon  the  party  Introducing  a  contract 
executed  by  a  lunatic  or  habitual  drunkard  the 
burden  of  proving  blm  to  have  been  of  sonnd 
mind  at  the  time  of  the  execution  th««oX." 

Where  a  rontraet  of  a  drunkard  Is  In  question, 
and  the  fact  of  drunkenness  Is  established  by 
other  means  than  a  legal  Inquisition,  It  Is  com- 
petent for  the  party  alleging  tbe  contract  to 
prove  a  locld  Interval.  An  Inquisition  Is  some 
evidence  of  Incompetency  as  to  contracts  made 
before  the  Inquest  but  during  the  time  the  In- 
competency Is  found  to  have  existed.  Tozer  v. 
Saturlee,  H  Grunt,  Cas.  162.  In  this  case  the 
court  said :  "As  to  contracts  made  after  the 
inquisition,  our  statute  contemplates  a  complete 
transfer  of  tbe  property  to  the  custody  of  the 
law,  and  the  committee  Is  substituted  for  rhe 
lunatic  or  drunkard,  and  a  lucid  interval  can 
avail  nothing,  for  be  has  nothing  In  respect  to 
whlcli  to  contract.  This  Is  always  tbe  case 
where  the  proceeding  Is  perfected.  Where  It 
Is  suspended  or  abandoned  or  snspMided  in  mid- 
coarse,  as  seems  to  have  been  the  case  here, 
It  may  be  doubted  whether  any  stranger  pre- 
snmption  Is  furnished  by  an  loqulsItlcKi  as  to 
contracts  made  after  it  was  found,  than  as  to 
■Dch  as  were  made  previously,  but  within  tbe 
aaci>rtaLned  period  of  Incompetency.  If  no 
stronger,  then  It  Is  not  conclusive,  and  may  be 
rebutted  by  such  evidence  as  was  ofTered  here." 

But.  If  an  habitual  drunkard,  after  Inquisi- 
tion found,  carries  on  bis  business,  does  work, 
and  receives  pay  therefor,  his  receipt  Is  a  valid 
discbarge  of  the  debt.  Black's  Estate,  8  Pa. 
Co.  Ct.  266. 

Ohio  Bev.  SUt.  {  6318,  providing  that  from 
tbe  time  of  service  of  notice  a  sale,  gift,  or  en- 
cumbrance made  by  an  Intemperate  person  or 
habitual  drunkard  shall  not  be  valid,  does  not 
prevent  a  drunkard  from  purchasing  neeessarlei 
after  the  service  of  notice  and  before  the  ap- 
pointment of  a  guardian ;  and  a  drunkard  may 
become  liable  for  services  as  nurse,  rendered 
while  he  was  In  a  drunken  (It  of  sickness.  Brock- 
way  T.  Jewell,  52  Ohio  St.  187,  39  N.  B.  470. 
In  this  case  It  was  held  that  the  delivery  of  a 
set  of  harness  for  services  was  a  payment,  and 
not  a  sale. 

In  Sill  T.  M'Knlght,  7  Watts  &  S.  244,  It  was 
held  that  a  person  found  by  Inqalsltion  to  be 
an  liabltaal  drunkard  Is  not  thereby  deprived 
of  his  power  to  perform  the  office  of  executor  or 
administrator,  and  the  power  to  sell  property 
was  held  to  be  well  executed  by  the  executor 
tliough  he  bad  been  declared  an  habitual  drunk- 
ard. This  was  because  Ps.  act  1832,  |  26,  pro- 
vides for  the  removal  of  an  executor  or  admin- 
istrator who  Is  an  habitual  drunkard,  and  It  will 
be  assumed  that,  unless  this  statute  Is  Invoked 
and  the  executor  Is  removed  for  such  cause,  hla 
ofilclal  acts  are  valid.  This  statute  wlU  con- 
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trol  although,  under  Pa.  acts  1819  and  1836, 
contracts  of  habitual  drunkards  In  regard  to 
tbelr  own  property  are  Invalid. 

On  a  proceeding  to  reopen  certain  Jud^nients. 
where  the  Judgment  debtor  had  been  aiUudged 
an  habitual  drunkard  for  the  period  of  one  year 
before  the  adJudlcatlMi,  and  the  notes  on  which 
tbe  Judgments  were  entered  were  given  within 
tbat  year.  It  was  held  that  the  preponderance  of 
the  evidence  was  in  the  creditor's  favor  as  to  so- 
briety, and  overcame  the  presumption  arising 
from  the  adjudication  tbat  tbe  debtor  was  an 
habitual  drunkard.  Dtmefaoo's  Appeal.  2  Uon- 
aghan,  218,  1&  Atl.  924. 

And  a  saloon  keeper  was  allowed  to  recoTu- 
againnt  an  habitual  drunkard  for  food,  clgarsL 
and  drink,  where  the  vendor  had  no  notice  of 
the  inquisition  found,  and  the  decree  was  not 
filed  until  after  the  sales,  and  tbe  purchaser  ap- 
peared to  be  able  to  transact  business.  Be  Uc- 
Gai-vey,  64  Uow.  Pr.  135. 

Where  a  party  made  a  deed  the  21st  day 
of  June,  and  on  the  succeeding  5th  of 
July  was  Judicially  declared  an  habitual  drunk- 
ard. It  was  held  that  the  deed  would  not  be 
set  aside  on  conflict  of  evldoicfe  Van  Wyck 
V.  Brasher,  81  N.  Y.  262.  The  court  said :  "A 
drunkard  Is  not  Incompetent,  like  an  idiot  or 
one  generally  Insane.  He  Is  simply  Incompetent 
upra  proof  that  at  the  time  of  the  act  thnl- 
lenged  his  understanding  was  clouded  or  his 
reason  dethroned  by  actual  Intoxication.  .  .  . 
Elere  there  was  no  proof  of  general  unsound- 
ness of  mind,  or  of  general  insanity,  and  none 
whatever  that  the  grantee  used  any  artifice,  un- 
due Infiuence,  or  fraud  to  procure  the  eonvej- 
ance." 

In  some  cases  the  term  "habitual  drunkard" 
is  used  to  indicate  the  condition  existing  with- 
out regard  to  any  inquisition  ;  and  In  such  casea 
any  advantage  taken  by  reason  of  the  party's 
mental  weakness  will  be  ground  for  setting  aside 
the  contract. 

In  assumpsit,  where  It  appeared  tbat  the  note 
sned  on  was  taken  from  a  person  of  weak  In- 
tellect and  an  habitual  drunkard  under  sus- 
picious circumstances.  It  was  held  to  be  a  strong 
badge  of  fraud  If  the  payee  does  not  make  out 
a  fair  case  and  good  conBlderatlon.  it  b^ug 
previously  shown  that  the  note  was  given  on 
settlement  of  accounta,  and  the  presumption  was 
created,  either  that  nothing  was  due,  or  a  lees 
sum  than  the  note  called  for.  Hale  v.  Brown. 
11  Ala.  87. 

A  co;irt  of  equity  will  set  aside  a  contract 
tbat  Is  unfair,  and  shows  on  its  face  evidence 
of  Imbecility  and  undue  influence,  made  by  an 
habitual  drunkard,  although  made  during  his 
sober  moments,  where  his  mind  has  become  Im- 
paired and  weakened  by  bablts  of  intoxication. 
Conant      Jackson,  16  Vt.  335. 

And  a  contract  unreasonable  In  Itself,  entered 
Into  by  an  habitual  drunkard  when  Is  a  state 
of  eTcltement  from  excessive  drlnklcg  almost 
amounting  to  madness,  with  a  person  who  at 
ttte  time  had  him  in  complete  subjection,  will 
be  set  aside.  It  is  not  necessary  In  such  a 
case  to  prove  actual  madness.  Wiltshire  r. 
Marshall,  14  Week.  Rep.  602,  14  L.  T.  N.  S. 
396. 

A  party  will  be  protected  against  bis  own 

.lets,  while  In  a  state  of   Insanity,   even  U 

brought  on  by  drunkenness.  Relief  may  be 
grunted  (where  the  rights  of  parties  may  be 
restored)  against  acts  done  by  a  party  who  is 
so  Inebriated  aa  to  be  Incapable  of  contracting, 
or  who.  from  the  effects  of  inebriation,  conLlnuee 
lucapable.  Mccklns  v.  Lightner,  18  III.  282. 
lu  this  case  the  court  held :  "His  habit  wan 
that  of  hahltunl  drunkenness  for  a  coume  of 
years,  before  the  first  sale.  There  is  no  con- 
tradiction of  the  alleged  fact  that,  wben  drunk 
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and  when  drinking,  be  waa  a  Cool  and  crazy. 
One  BO  tar  gone  as  to  bring  on  tbc  stagei  ot 
delirium  iremena,  or  mania  potu,  may  hardly 
be  called  sane,  simply  upon  becoming  sober." 

Bnt  a  promise  made  while  sober,  by  an  habitu- 
al drunkard  to  a  physician,  that  he  should  pay 
hlQi  SlOO,  lu  consideration  of  which  the  physi- 
cian promised  and  undertook  to  cure  him  of 
bis  appetite  for  ardent  spirits,  mar  he  binding. 
Fisk  V.  Townsend,  7  Yerg.  146.  In  this  ease 
It  was  held  that  It  should  be  left  to  the  Jury 
whether  a  recurrence  was  brought  ou  by  a  fraud- 
aleot  purpose  to  defeat  plaintiff's  claim. 

Til.  An  affeeUng  a  tona  fide  holder  of  note. 

The  ganersl  rale  Is  that  tattozleatlim  of  the 
maker  of  a  note  is  not  a  defraee  as  against  a 
bona  fide  holder  for  valne. 

The  defense  of  drunkenness  of  the  maker  of 
a  negotiable  note  Is  not  available  against  the 
same  in  the  bands  ct  a  bona  flde  holder  for 
Talue.  State  Bank  v.  McCoy,  68  Pa.  204.  8  Am. 
Bep.  246.  In  this  case  the  court  said:  "if 
a  man  voluntarily  deprives  himself  of  the  use 
ol  his  reason  by  strong  drink,  why  sDoutd  he 
not  be  responsible  to  an  Innocent  party  for  the 
acts  which  he  performs  when  in  that  condition? 
It  seems  to  me  that  he  ought,  on  the  principle 
that  where  a  loss  must  be  borne  by  one  of  two 
Innocent  persons  It  shall  he  borne  by  him  who 
occasioned  It.  As  between  the  contracting  par- 
ties, where  one  of  them  Is  so  drunk  as  not  to 
know  what  he  is  doing,  the  contract  Is  doubtless 
void,  especlsllr  if  the  other  Is  apprised  ot  bis 
condition,  and,  if  not  wilfully  or  culpably  blind, 
he  must  know  It." 

And  drunkenness  of  the  maker  ot  a  negotiable 
note  Is  not  a  defense  against  an  Innocent  bolder 
of  the  same.  McSparran  v.  Neeler,  91  Ps.  17. 
In  this  case  the  court  said  that  the  evidence  did 
not  make  out  the  existence  of  Insanity  or  a  state 
ot  absolute  Incapacity. 

A  person  making  a  note  wblle  temporarily 
deprived  of  his  reason  by  intoxication  will  be 
liable  thereon.  If  the  paper  U  negotiable  and  has 
passed  Into  the  hands  of  an  l:idorsee  In  good 
faith  before  maturity,  for  a  valuable  considera- 
tion. Smith  V.  Williamson,  8  Utah,  218,  30 
Pac.  75!t.  In  this  esse  the  court  said:  "It 
may  be  said  that  a  person  who  executes  a  pro- 
posed negotiable  paper  while  deprived  of  rea- 
son by  Insanity  may  avoid  It  In  the  bands  of  an 
Innocent  Indorsee,  and  that  the  ssme  rale  should 
apply  when  the  person  is  deprived  ot  reason 
by  Intoxication.  The  consideratlous  upon  which 
the  rules  stand  are  dissimilar.  Insanity  Is  In- 
volnntsry ;  it  Is  a  disease,  and  Is  a  more  per- 
manent state,  and  usually  Is  not  the  result  ot 
the  act  ot  the  person  Imposed  upon :  while 
drunkenness  Is  voluntary,  nud  ia  a  temporary 
state,  and  Is  regarded  ns  n  vice, — the  helpless 
condition  ot  the  drunkard  Is  his  own  tault." 

And  where  an  Intoxicated  person  was  aware 
ot  what  he  was  doing,  and  not  deceived  as  to 
the  Identity  of  tbe  note  signed  by  blm.  It  is  not 
void,  and  any  defense  to  It  most  rest  on  fraud. 
Such  8  note  would  be  valid  In  the  bands  of  a 
.  bona  fide  holder  tor  value.  Miller  t.  FInley,  20 
Mich.  249,  12  Am.  Rep.  S06. 

The  fact  that  defendant  may  have  been  In- 
toxicated when  pIslDtlffi  discounted  certain  notes 
for  him  In  the  regular  course  ot  business  Is  no 
defense  In  an  action  to  recover  the  amount  ot 
the  notes,  unless  the  plaintiff  had  knowledge 
ot  that  fact.  Pittsburgh  Nat.  Bank  v.  Palmer, 
22  Phlla.  Legal  Int.  189. 

And  a  person  able  to  sign  a  note,  and  to  re- 
member the  next  morning  that  be  had  done  so, 
and  for  what  the  note  was  given,  cannot  defeat 
an  action  on  tbe  note  on  the  ground  of  com- 
plete intoxication.  Caulklns  v.  Fry,  85  Conn. 
170.   Bat  Id  this  case  the  court  said  that  com- 
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ptete  Intoxication,  so  as  to  deprive  the  party 
of  his  reason  and  understanding,  would  avoid 
a  negotiable  -note  In  the  bands  of  an  innocent 
purchaser  for  value. 

A  guaranty  obtained  by  fraud  from  an  In* 
toslcated  person  who  is  chargeable  with  neg- 
ligence may  be  enforced  against  him  by  an  In- 
nocent party  who  has  acted  to  his  prejudice, 
upon  tbe  faith  of  the  gdaranty  which  was  ad- 
dressed to  blm.  Page  v.  Krekey,  137  N.  T. 
307.  21  L.  H.  A.  409,  88  N.  E.  Sll.  In  this 
case  the  court  said :  "While  it  has  been  quite 
uniformly  held  here  that  an  instrument  pro- 
cared  by  fraud,  trick,  or  artlQce,  or  executed 
by  a  party  In  such  a  state  ot  Intoxication  as  to 
be  Incapable  of  consenting  or  contracting,  is 
Invalid  as  between  the  parties  to  the  transac- 
tion, these  facte  do  not  always  constitute  a  de- 
tense  as  against  an  Innocent  person,  who  Is 
himself  free  from  any  fraud  or  negligence,  and 
who  has  advanced  money  or  property  to  another 
upon  the  credit  afforded  by  ui  Inatrament  like 
this."  The  court  places  this  decision  on  the 
same  ground  as  though  the  contract  had  been 
a  negotiable  note  In  tbe  bands  of  a  bona  tide 
holder. 

VIII.*/mpUed  eontraoU. 

It  seems  that  a  drunkard  may  become  boaad 
on  an  Implied  contract. 

Intoxication  Is  no  defense  to  an  action  on 
an  implied  contract  tor  borrowed  money.  Uanek- 
lau  V.  Keloiillu,  67  Mo.  App.  602.  In  this  case 
the  court  said  there  was  a  difference  between  ex- 
press contracts  and  Implied  contracts ;  that 
Intoxication  might  be  a  good  defense  against  an 
express  contract,  but  would  not  be  a^dnst  an 
Implied  contract. 

An  habitual  drunkard  may  become  liable  for 
necessaries.  Brockway  v.  Jewell,  02  Ohio  St. 
167,  39  N.  E.  470 

And  an  babltual  dranfcsrd  may  become  bound 
for  necessaries  by  a  contract  made  In  his  be- 
half by  bis  brother  with  an  attorney,  wbo  made 
application  tor  the  appointment  of  a  guardian 
for  tbe  drunkard.  Darby  v.  Cabanne,  1  Mo. 
App.  126.  The  court  said  that  the  contract 
may  have  been  authorized  by  the  drankard  at 
a  time  when  be  was  sober,  and  a  petition  for 
services  rendered  was  held  not  demurrable. 

Id  Gore  v.  Gibson,  13  Mees.  &  W.  023,  14  L. 
J.  Uxch.  N.  S.  151,  0  Jur.  140,  holding  that  an 
Indorser  on  a  bill  could  plead  his  Intozlcatltm 
as  n  defense  to  an  action  by  an  Indorsee,  It  was 
said :  "Where  tbe  right  ot  action  la  grounded 
upon  a  specific,  distinct  contract,  requiring  the 
assent  ot  both  parties,  and  one  ot  them  Is  In- 
capable ot  assenting.  In  such  a  case  there  can  be 
no  binding  contract;  bat  In  many  cases  the  law 
does  not  require  an  actual  agreement  between 
the  parties,  but  Implies  a  contract  from  the  cir- 
cumstances; in  fact,  the  law  itself  makes  the 
contract  for  the  parties.  Thus,  In  actions  tor 
money  had  and  received  to  the  plaintiff's  use, 
or  money  paid  by  him  to  the  defendant's  use, 
the  action  may  He  against  the  defendsnt,  even 
though  he  may  have  protested  against  such  a 
contract.  So,  a  tradesman  who  supplies  a 
drunken  man  with  necessaries  may  recover  the 
price  of  them  If  the  party  keeps  them  when  be 
becomes  sober,  although  a  count  for  goods  bar- 
gained and  sold  would  fall.  In  this  case,  the 
defendant  Is  still  liable  tor  tbe  consideration  for 
his  indorsement,  although  tbe  Indorsement  It* 
self  can  give  the  plaintiff  no  title." 

In  Uevin  v.  Scott,  34  Ind.  67,  It  was  said  that 
If  a  recovery  Is  to  be  sought  on  a  contract  made 
with  an  habitual  drunkard  for  necesaaries,  it 
must  be  alleged  and  proved  that  it  was  for  nec- 
essaries. 

In  Relnskopf  v.  Rogge,  87  Ind.  207,  It  was 
held  that  in  an  action  upon  a  contract,  where 
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the  dflfeoTC  was  Intoxication,  the  nooTeiT,  U 
uij,  muflt  be  on  tbe  oootraet,  and  not  for  the 
valae  of  the  goods  sold. 

IX.  Obtaiitkig  nUef. 

In  man;  cawa  tiie  claim  that  the  contract 
was  made  with  an  Intoxicated  peraon  was  coupl- 
ed with  the  fart  that  undue  advantase  was 
taken,  or  that  fraud  was  practised.  In  such 
cases  relief  la  to  be  had  as  in  cases  of  fraud. 
Where  a  consideration  has  passed  to  the  per- 
son claimed  to  have  been  latoxicated,  it  is  gen- 
erally held  that  It  Is  Incumbent  npon  him  to 
attempt  a  rescission  by  a  tender  of  the  consid- 
eration received  before  he  can  have  the  contract 
set  aside,  altbotisrh  in  some  cases  where  he  ta 
unable  to  return  the  consideration,  and  advan- 
tage has  been  taken  ot  him.  It  has  been  held 
that  «qoit7  will  adjust  such  matters  In  the  final 
decree.  Where  tender  Is  not  required  It  la  gen- 
nrally  held  that  It  Is  not  necessary  that  the  in- 
toxicated psrty  should  Institute  a  suit  in  equity 
to  have  the  contract  set  aalde  before  he  can 
plead  tirat  it  !■  lUTalld  on  aeconnt  of  hi*  Intoxi- 
cation. ■ 

In  Pitt  T.  Smith,  S  Campb.  3ft,  the  court  said : 
"Intoxication  is  good  evidence  npon  a  plea  of 
non  eat  factum  to  a  deed,  of  non  ooncetsit  to  a 
grant,  and  of  non  aaaumpHt  to  a  promise." 

And  the  intoxicated  person  may  rescind  the 
contract.    Cummlngs  v.  Henry,  10  lad.  109. 

And  where  a  contract  Is  made  with  an  in- 
toxicated person,  no  formal  rescission  of  the  In- 
valid contract  Is  necessary  before  bringing  an 
action  to  set  aside  the  contract.  Balrd  v.  How- 
ard, SI  Ohio  St.  57.  22  L.  R.  A.  846,  86  N.  E.  732. 

8o,  where  a  person  by  reaarai  of  Intoxication 
was  incapable  of  uimprehending  what  be  was 
doing,  and  he  executed  an  assignment  of  an  In- 
surance policy,  be  may  maintain  an  action  to 
recover  the  policy  or  the  value,  without  flrat  In- 
atltuting  an  action  In  eqnity  to  set  aside  the 
SMlgnment.  Borslnger  r.  Bank  of  Watertown, 
67  Wla.  7S,  58  Am.  Bep.  848,  30  N.  W.  280.  In 
this  case  the  court  held  tliat  the  plaintiff  had 
received  nothing  on  tlie  sale  of  the  policies,  and 
his  demand  for  the  return  of  them  was  all  that 
was  necessary  to  a  resGlsalon  of  the  contract  of 
sale. 

But  In  aCattalr  t.  Card,  18  Fla.  761,  It  was- 
held  that  where  a  married  woman  liad  been  In- 
duced by  artlllce  to  purchase  property  at  a  price 
far  beyond  Its  valne,  and  her  husband  Joined  her 
In  giving  a  note  and  a  mortgage,  the  hurt>and 
being  Intoxicated  and  tm&t  to  transact  bualuess 
at  the  time  of  executing  the  securities,  the  par- 
ties cannot,  by  answer,  set  up  such  matters  as 
a  defense  In  a  suit  to  foreclose  the  mortgage. 
The  remedy  of  such  mortgagors  Is  to  file  a  bill, 
or  a  cross  bill,  to  rescind  the  entire  agreement, 
after  tendering  a  reconveyance  and  placing  the 
other  party  in  Btatu  quo.  This  was  because  the 
defendants  were  In  possession,  and  had  paid  the 
six  months'  interest,  and  bad  not  tendered  a  re- 
conveyance, and  a  dismissal  of  the  bill  would 
have  left  them  In  possession  of  the  property. 

An  action  of  assumpsit  may  be  brou^t  by  a 
drunken  purchaser  to  recover  the  money  paid. 
Bash  V.  Brelnlg.  118  Pa.  810,  57  Am.  Dec.  469, 
6  Atl.  86. 

And  equity  will  set  aside  a  contract  made 
with  an  Intoxicated  person.  French  v.  French, 
8  Ohio,  214,  81  Am.  Dec.  441. 

Bo,  eqnity  will  aet  aidde  a  contract  to  pur- 
chase land,  made  by  an  Intoxicated  purcbaaer. 
Hotchkiss  V.  Fortson,  7  Terg.  67. 

A  court  of  equity  will  decree  rescission.  <CaU 
toway  V.  WItherspoon,  40  N.  C.  [5  Ired.  Eq.] 
126),  and  will  set  aside  a  sale,  where  the  vendor 
was  Intoxicated.  Reynolds  v.  Waller,  1  Wash. 
(Ta.)  164. 

it  a  vendor  of  share*  was  dmnk,  and  Is  un- 
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able  to  restore  the  consideration,  equity  will 
make  provision  for  Its  repayment  In  the  final 
decree.  Thackrah  v.  Haas,  119  U.  B.  499,  30 
L.  ed.  486,  7  Sup.  Ct.  Rep.  811. 

And  will  set  aside  a  deed  made  by  a  druoken 
grantor.  Johnson  v.  Phlfer,  6  Neb.  401:  Don- 
elson  v.  Posey,  13  Ala.  752 ;  Crane  v.  Conklln. 
1  N.  J.  Eq.  340,  22  Am.  Dec.  519 ;  Lavette  T. 
Sage,  29  Conn.  577. 

And  will  set  aside  a  voluntary  deed.  ClUton 
V.  Davis,  1  Pars.  Bel.  Kq.  Cas.  81. 

Equity  will  set  aside  a  conveyance  made  with- 
out consideration  by  a  drunken  grantor.  Wor- 
nock  V.  Campbell,  25  N.  J.  Bq.  485. 

A  conveyance  will  be  set  aside  where  the 
grantor  was  drunk,  and  the  grantor  will  be  re- 
quired to  refund  the  consideration  paid.  Hai^ 
vey  V.  Feck,  1  Manf.  518 ;  NIelson  t.  Lafllln,  50 
N.  T.  S.  B.  277,  21  N.  T.  Supp.  781. 

And  a  coaveyance  obtained  from  a  drunken 
grantor  by  fraod  will  be  set  aside.  Dunn  v. 
AmoB,  14  Wis.  107.  In  this  case  It  was  held 
that  a  toidn  back  of  the  money  paid  was  not 
necessary. 

And  an  Injunction  against  waste  was  allowed 
where  the  grantor  of  a  deed  was  Intoxicated. 
Staats  V.  F^man,  6  N.  J.  Eq.  490. 

It  was  held  not  necessary  to  return  the  dis- 
charge In  order  to  avoid  a  settlement  of  a 
groundless  action.  Fobs  t.  HUdreth,  10  Allen,  76. 

The  purchaser  of  a  note  from  a  person  who 
at  the  time  Is  mentally  incapacitated  on  account 
of  Intoxication  Is  not  void,  but  voidable,  and 
the  owner  of  such  note,  having  tendered  the 
consideration  received,  may  maintain  an  action 
of  conversion  against  such  party.  Harisa  ▼. 
Brown,  4  Ind.  App.  319,  SO  N.  E.  928. 

If  a  bill  of  sale  Is  voidable,  either  on  the 
ground  of  fraod  or  drunkenness,  the  plaintiff, 
before  he  can  avoid  It  and  maintain  an  action 
for  the  value  of  the  property  thna  transferred, 
must  place  the  defendant  in  statu  quo,  by  re- 
funding to  bim  what  be  has  advanced  In  pur- 
suance of  the  contract  McGulre  t.  Callahan. 
19  Ind.  126. 

So,  In  order  to  defend  against  a  contract  as 
%oid  on  the  ground  ot  intoxication  at  the  timo 
of  Its  execution,  the  party  complaining  must 
have  restored  what  was  received  by  him  on  the 
contract,  before  be  will  be  relieved  from  Its  ob- 
ligations. Joest  V.  Wllilsms,  42  Ind.  565,  13 
Am.  Hep.  877.  In  this  case  it  was  said,  as  to 
whether  or  not  the  maker  of  the  note  was  so 
much  Intoxicated  as  to  be  incapable  of  binding 
himself,  there  Is  much  doubt. 

And  the  failure  of  a  party,  when  sober,  to 
restore  the  consideration  and  resdnd  the  con- 
tract alleged  to  have  been  executed  when  Intox- 
icated will  prevent  him  from  avoiding  the  con- 
tract. Mansfield  v.  Watson,  2  Iowa,  111.  la 
this  case  the  court  held  that  the  weight  <tf  evi- 
dence showed,  also,  that  the  party  was  not  so 
intoxicated  as  not  to  be  able  to  understand  what 
be  was  doing. 

In  Berkley  v.  Cannon,  4  Bleb.  h.  136.  It  was 
held  that  In  an  action  for  debt  on  a  note  aa 
the  specific  and  only  cause  of  action,  such  note 
being  given  for  a  chattel  purchased  by  a  drunk- 
ard, If  the  Jury  find  the  note  to  be  void,  they 
cannot  give  the  plaintiff  the  value  of  the  chat- 
tel. The  court  held  that  the  doctrlneof  rescission 
of  contracts  did  not  apply  to  a  case  where  the 
note  was  wholly  void,  and  not  merely  voidable. 

A  recognisance  cannot  be  impeached  collat- 
erally for  the  want  of  capacity,  occasioned  by 
drunkenoess,  of  the  person  by  whom  it  was  ac- 
knowledged. Doe  »  detn.  Cooper  v.  Ilarter,  t 
Ind.  427,  2  Ind.  252.  In  this  case  the  court 
held :  "But  the  statute  glvea  It  the  same  force 
and  effect  as  a  judgment  confessed  in  a  court 
of  record,  and  It  stands  upon  higher  ground 
than  If  It  had  been  an  agreement  In  patt.    It  Is 
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to  be  Interred  that  the  JudgeB,  or  otber  pfopar 
offlcera  of  the  court,  would  not  hare  permitted 
a  recoRnlzaDoe  to  be  entered  by  a  person  abso- 
IntelT  deprived  of  bia  anderstandlng  by  dnink- 
•nncBS.  If,  by  any  means,  a  recogntzance  en- 
tered Into  by  a  person  In  such  eondltliMi  should 
get  upon  the  records  of  a  court,  It  would,  no 
doobt,  be  set  aside  on  proper  proceedings  tor 
that  purpose ;  bot,  while  standing  In  fqll  Awes, 
a  recognisance  cannot  be  impivched  eoIUterally 
for  the  want  of  capacity  of  the  peraoa  by  whom 
It  was  aAnowladged." 

X.  Who  moy  show  intomioatton  of  party. 

The  old  rule  that  a  party  to  a  contract  could 
not  plead  his  Intoxication  or  stultify  himself 
was  changed  at  an  early  date,  and  it  is  gener- 
ally held  that  a  party  may  show  that  he  iras 
Intoxicated  bo  as  to  avoid  a  contract.  This 
rule  e&tends  to  his  personal  repreaantatlves  and 
heirs.  Bot  other  parties  cannot  take  advan- 
tage of  this,  for  the  general  rule  Is  that  such 
contracts  are  only  voidable,  and  may  be  rati- 
fied. Third  parties  cannot  claim  that  it  was 
Invalid  If  the  real  party  affected  does  not  re- 
pudiate the  same. 

In  French  v.  French,  S  Ohio,  214,  31  Am. 
Sec  441.  it  was  said  that  a  contract  made  la 
such  a  state  of  intoxication  as  to  deprive  the 
party  of  bis  discretion  and  ordinary  Judgment 
win  be  set  aside  In  equity,  at  the  Instance  of  his 
heirs,  although  the  other  party  had  no  agency 
la  producing  the  Intosleation.  In  this  case  tbe 
court  said :  "It  was  one»  nppcwed  to  be  the 
law  that  a  deed  obtained  from  a  dnmken  man 
could  not  for  that  cause  be  avoided.  Bot  a 
more  rational  rule  now  prevails;  and  the  law, 
now  r^arding  the  fact  of  Intoxication,  and  not 
the  cause  or  author  of  It,  and  regarding  that 
fact  as  affording  proof  of  a  wast  of  capacity  to 
ecmtract,  which  is  one  of  tbe  elements  of  every 
agreement,  will  Interfere  to  relieve.  Thus,  If  a 
deed  Is  obtained  by  the  exercise  of  an  undue  in- 
fluence over  a  man  whose  mind  Is  Incapable  of 
acting  freely  and  voluntarily,  sodi  deed  will  be 
decreed  to  be  canceled." 

And  tbe  personal  representatives  of  a  party 
to  a  contract  may  avoid  it  on  tbe  ground  tiiat 
he  was  drnnl[  when  he  executed  It,  although 
such  dninkennesB  was  not  Occasioned  by  the 
procurement  of  the  other  party  to  tbm  contract. 
Wlgglesworth  t.  Steeriy  1  Hen.  *  M.  70,  8  Am. 
Dee.  602.  In  this  ease  the  drankard  gave  a 
bMid  for  a  deed  In  exchange  for  other  land,  and 
the  grantee  obtained  possesion,  but  never  gave 
the  grantor  any  deed,  although  he  offered  to  ex- 
change deeds. 

A  bill  in  egnlty  by  the  htirs  at  law  to  set 
aside  a  conveyance,  charging  that  It  was  frand- 
Dlently  and  nnconscientlonsly  obtained  without 
any,  or,  If  any,  a  totally  inadequate,  considera- 
tion from  their  ancestor,  wbo^  from  habitual  In- 
toxication and  being  almost  Incessantly  under 
the  Influence  of  liquor,  or  from  debility  of  body 
and  mind  arising  from  a  long  fit  of  Intoxication 
from  which  he  was  tbm  Just  recovering,  was 
Incapable  of  transacting  business  with  discre- 
tion ;  and  that  while  he  was  legally  Incorapeteat 
to  make  any  disposition  of  bis  property  the  de- 
fendants, for  a  totally  inadequate  consideration, 
procured  from  him  a  ctmveyance,  was  held  good 
on  demarrer.  Crane  v.  Conklln,  1  N.  J.  Bq. 
S46,  22  Am.  Dec.  518. 

And  heirs  at  law  may,  on  tbe  gronnd  of  In- 
toxication of  their  ancestor,  attack  a  contract 
made  by  their  ancestor  with  another  party. 
HotcbklBs  V.  Fortson,  7  Terg.  67. 

In  Lazell  v.  Plnnlck,  1  Tyter  (Vt.)  247,  4  Am. 
Dec.  722,  the  court  said :  "It  has  been  ruled 
1^  this  court,  that  even  where  a  person  was 
mado  drunken,  and  enticed  to  sign  a  promissory 
note,  he  was  afterwards  permitted  to  give  evl- 
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dsnee  of  tbe  fltct,  and  thus  avoided  It.  The 
VaglUh  authorities  go  no  furthw  than  to  estop 
a  person  from  stultifying  himself.  The  rale  is 
never  extended  to  the  haln^  axseators,  or  ad- 
ministrators." 

But  a  defendant  In  replevin  cannot  show  that 
a  bin  of  sale  of  another  party  to  the  plaintiff 
was  made  while  sncb  party  was  dmnk,  as  a  con- 
tract made  by  a  drunken  nan  Is  not  void,  but 
voidable  only  by  the  party  or  his  representa- 
tives.   Broadwater  v.  Darne,  10  Ho.  277. 

And  drunkenueas  does  not  render  a  deed  made 
under  Ita  Influence  abaolntely  void,  but  only 
voidable,  so  long  ss  the  grantor  In  the  deed  ac- 
quiesces in  It;  and  It  cannot  be  Impeached  by 
third  persons  on  the  grosnd  that  it  was  exe- 
cuted by  him  whm  dmnk.  Katm  Ferrr,  S8 
Mo.  96. 

Voluntary  Intoxication  short  of  deprivation 
of  reason,  unless  the  <vposlte  party  has  contrib- 
uted to  prodace  It,  will  not  disable  a  person  to 
waive  a  right  to  bind  himself  by  a  contract.  In 
tbe  absence  of  fraud  or  imposition;  and  his  t»all, 
knowing  bla  cwdlttou  at  tbe  time  of  executing 
a  iMtil  bond,  cannot  exonerate  themselves  for 
that  reason.  WeldMi  v.  Colquitt,  92  Oa.  449, 
86  Am.  B^.  128.  In  this  case  the  conrt  said : 
"He  was  Competent  to  waive  hla  right  to  be 
legally  tried  by  the  magistrate,  and  to  enter 
into  a  binding  contract  for  Ms  appearance  at 
the  superior  court.  It  la  not  pretended  tliat 
the  state,  or  any  of  Us  ofBeers,  had  any  agency 
in  prodoclng  his  dmnkenness.  Code,  i  2787. 
Uls  condition,  whatever  it  was,  was  known  to 
his  ball  when  they  united  with  him  In  execut- 
ing the  bond.  Had  his  intoxication  been  such 
an  to  disable  bim  to  contract,  they,  as  his  sure- 
ties, being  aware  of  hla  disability,  would  have 
been  bound.  Code,  t  214S.  Tbe  contract  was 
as  beneficial  to  bIm  as  It  would  have  been  If  he 
bad  been  sober.  By  entering  into  It,  the  ball 
procured  hia  discharge  from  Imprisonment,  and 
established  a  friendly  custody  of  him  In  them- 
selves. He  is  not  urging  the  Invalidity  of  the 
bond,  and  they  cannot  urge  It  for  any  disability 
on  his  part  of  vhleh  they  had  knowledge." 

XI.  Buaunanf. 

What  d^ree  of  drunkenness  will  Invalidate  a 
contract  made  by  such  party  seema  a  little  un- 
certain, but  it  may  be  said  that,  as  a  general 
rule,  where  the  party  Is  so  Intoxicated  as  not 
to  know  what  he  Is  doing,  his  contract  is  in- 
valid. Kspeclally  when  a  contract  ta  obtained 
by  taking  advantage  of  an  Intoxicated  person, 
or  by  perpetrating  a  fraud  upon  him  while  In 
tluit  condition,  or  by  reason  of  Intoxication  pro- 
duced by  the  other  party,  It  will  be  held  invalid. 
But  a  contract  that  Is  Invalid  by  reason  of  in- 
toxication may  be  ratified  by  the  drunkard  on 
becoming  sober,  and  then  it  will  be  binding. 
After  an  Inquisition  finding  ttiat  a  person  Is  an 
habitual  drunkard  he  is  Incapable  of  making  a 
valid  contract  until  the  Judgment  has  been  re- 
voked. Intoxication  of  the  maker  of  a  nego- 
tiable note  is  not  any  defense  as  against  a  bom 
fide  holder  for  value.  A  drunicard  may  becone 
liable  on  an  implied  contract  for  necessafles. 
Where  tbe  intcnication  of  the  contracting  party 
was  complete,  and  he  has  not  ratified  the  con- 
tract, the  general  role  ta  that  be  may  plead  that 
the  contiact  is  void  because  made  wben  he  was 
In  such  a  condition  that  he  did  not  know  what 
he  was  doing.  He  may  also  rescind  the  con- 
trary, or  may  institute  a  suit  in  equity  to  have 
it  set  aside.  The  general  rule  is  that  be  must 
return  tbe  consideration  received,  before  he  can 
maintain  that  the  contract  is  void.  A  party 
may  plead  his  intoxication  in  order  to  invali- 
date a  contract,  and  so  may  hia  heirs  and  repre- 
sentatives ;  but  this  cannot  be  done  by  a  third 
party.  n  ^' I 
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MICHIGAN  SUPREME  COURT. 


John  NORTHWOOD  et  dL 

V, 

BARBER  ASPHALT  PAVIKG  COMPANY, 
Appt. 

(  Klcb  ) 

Compliance  with  the  apeolflo  dlreetloM 

for  the  nhfitemeKt  of  the  naiMnoe,  In 

a  decree  eoJolnloK  the  cooductlng  of  a  bual- 
oesa  Id  such  a  way  that  the  dust  and  fames 
therefrom  constitute  a  naiaance,  will  not  ab- 
MlTe  defendant  from  liability  to  punishment 
for  contempt  in  falllns  to  obey  the  general 
clauBe  of  the  decree,  In  case  socb  directions 
proTe  Insufficient. 

(AprU  16.  IMl.) 

APPEAL  by  defendant  frcnn  an  order  of 
the  Circuit  Court  for  Wayne  County 
finding  it  guilty  of  contempt  in  failing  to 
obey  a  decree  of  court,  and  imposing  a  fine 
thovlor.  Afftrmed. 

Statement  by  Graatf  J.: 

^irty  complainants,  residents  or  prop- 
erty owners  in  the  vicinity  of  the  workB  of 
the  defendant  eonipany,  filed  a  bill  July  16, 
1898,  to  enjoin  the  defendant's  business  as 
a  nuiaajice,  injurious  to  the  health,  on  ac- 
count of  noxious  vapors,  odors,  stenches, 
dust,  and  gases  emitted  from  its  works. 
The  case  was  heard  before  Judge  Carpenter, 
of  the  Wayne  circuit  court,  and  on  August 
13,  1898,  he  filed  an  <^inion  in  which  he 
said:  "The  complainants  have  sutFered 
much  (more,  I  think,  than  from  the  odor) 
from  Uie  dust  arising  from  the  handling 
of  crushed  stone  in  t£e  defendant's  works. 
In  my  judgment,  this  suffering  could  have 
been  avoided,  had  defendant  useid  proper  ap- 
pliances and  due  care.  It  is  to  be  hoped 
that  the  improvements  decided  upon  by  the 
defendant  will  abate  the  dust  nuisance.  If 
they  do  not,  additions  or  changes  will  be 
made  in  the  manner  hereafter  directed, 
which  will  abate  it."  He  then  ordered  a 
reference  to  an  expert,  Mr.  Charles  F.  Bur- 
ton, to  take  proofs,  and  determine  and  re- 
port the  most  practicahle  method  of  abating 
the  dust  nuisance  and  of  diminishing  the 
odor.  Mr.  Burton  took  proofs,  made  his  re- 
port, and  on  February  1,  1900,  a  decree  was 
entered  declaring  defendant's  works,  as 
operated,  -to  be  a  nuisance,  creating  ofTen- 
dve  and  injurious  fumes,  stenches,  gases,  and 
dust,  and  reciting  that  it  satisfactorily  ap- 
peared that  by  the  use  of  certain  measures 
and  appliances  the  defendant  could  effectu- 
ally subdue  and  confine  to  its  own  premises 
the  offensive  and  injurious  qualities  of  such 
fumes,  etc.    The  decree  then  states:  "There- 


fore it  is  ord^ed,  adjudged,  and  deoreed 
that  said  defendant  shall  immediately  cover 
the  vats  in  which  the  asphalt  is  boiled  with 
a  sutetantial  metal  cover,  and  shall  causa 
the  steam  and  other  matter  arising  from 
said  boiling  asphalt  to  be  conducted  to  and 
passed  through  the  fires  in  the  furnace  of 
said  works,  to  destroy  such  fumes,  stenches, 
gases,  and  dust  complained  of  in  the  bill 
of  complaint  filed  in  this  cause,  and  shall 
cover  the  settling  chamber  or  dust  collector, 
to  which  the  bulk  of  the  dust  complained 
of  shall  be  carried  and  stored,  with  two  or 
more  thicknesses  of  cloth,  so  as  to  prevent 
the  emission  of  dust  as  complained  of  in 
said  bill.  It  is  further  ordered  that  said 
defendant  company  shall  be  forever  re- 
strained from  permitting  to  be  emitted  from 
its  said  works,  fumes,  stenches,  gases,  and 
dust  offensive  and  injurious  as  aforesaid  in 
such  quantities  as  to  materially  injure  the 
health  of  said  complainants,  or  either  of 
them,  or  to  in  any  way  interfere  with  tha 
comfortable  enjoyment  of  their  hones."  On 
July  18,  1000,  one  of  the  cmnplainants  pre- 
sented a  petition  setting  forth  no  abatement 
of  the  nuisance,  and  charging  a  wilful  dis- 
obedience of  the  decree,  and  asked  that  tha 
defendant  be  punished  for  contempt.  Tha 
answer  is  as  follows:  "This  defendant,  an- 
swering, says:  That  it  has  fully  complied 
with  the  decree  of  this  coart.  That  it  has 
caused  its  vats  to  be  covered,  and  has  caused 
all  steam  and  other  matters  arising  from 
the  melting  asphalt  to  be  passed  tbroueli 
the  fires  of  a  furnace,  and  has  caused  tha 
dust  collector  to  be  covered  with  cloth,  aa 
directed  in  said  decree.  A  more  particular 
description  of  the  work  done  to  insure  tha 
canning  out  of  the  terms  of  said  decree,  and 
of  the  directions  givnt  to  its  employees  in 
relation  thereto,  are  set  forth  in  the  ex- 
hibits hereto  annexed.  That  this  defendant 
in  good  faith  has  endeavored  to  carry  out 
the  provisions  of  said  decree.  It  caused  its 
vats  and  dust  collectors  to  be  covered  as  di- 
rected, and  Uie  vapors  and  dust  to  be  col- 
lect^ and  carried  by  fans  and  taken  care 
<rf  as  directed ;  but,  the  apparatus  not  prov- 
ing efficient  in  praictice,  this  defendant  has 
recently  caused  the  entire  apparatus  to  bo 
reconstructed,  at  a  cost  of  upward  of  $2,000, 
and  this  defendant  avers  that  the  same  is 
a  full  compliance  with  the  provisions  of 
said  decree.  Said  apparatus  was  construct- 
ed and  put  in  operation  within  the  present 
month,  and  abwit  ten  days  before  the  filings 
of  said  petitimi,  and  the  employees  have  had, 
necessarily,  to  become  familiar  with  its  oper- 
ation, to  secure  the  best  results.  This  de- 
fendant avers  that  it  is  its  intention  if  tha 
present  apparatus,  after  a  fair  trial  of  it» 


NOTB, — For  contempt  In  violating  decree  for 
abatement  of  nuisance,  see.  In  this  series.  Sil- 
vers V.  Traverse  (Iowa)  11  L.  R.  A.  804. 

As  to  abatement  of  public  nuisance  conslstlnc 
of  smoke,  soot,  noxious  odors,  and  gases,  see 
People  T.  Detroit  White  Lead  Works  (Mich.)  9 
L.  R.  A.  722. 

As  to  municipal  power  over  smoke  as  a  public 
M  Ij.  R.  A. 


nuisance,  see  St.  Louis  v.  BdwaMl  Hertseberc 
Pkg.  &i  Provision  Go.  (Ifo.)  89  L.  R.  A.  6B1« 

and  note.. 

As  to  moQlclpal  power  over  nntsancea  af- 
fecting safety,  health,  and  personal  comfort, 
see  note  to  Harrington  v.  Providence  (R.  I.) 

38  Ij.  r,  a,  son 
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efficiency',  should  not  prove  euttrelj  satin- 
iactory  in  practice,  to  further  improve  the 
same  so  far  as  it  may  be  practicable  to  do 
8o.  This  defmdant  further  hltb  that,  from 
the  nature  of  tiie  business,  it  is  not  practi- 
cable to  remove  atl  odors  of  asphalt.  If  as- 
phalt paving  is  to  be  laid  at  all  in  the  city, 
it  is  essential  that  the  plant  be  located  on 
or  near  to  the  line  of  a  railroad,  because 
the  great  weight  and  bulk  of  the  material 
used,  and  the  great  cost  of  auch  transpor- 
tation by  wagons  for  a  great  distance,  make 
it  impracticable  to  locate  the  plant  at  a 
great  distance  from  a  line  of  road,  and, 
further,  that  the  fact  that  the  material 
must  be  laid  upon  the  street  while  heated  to 
a  temperature  of  upward  of  300  degrees,  as 
well  as  the  great  cost  of  hauling,  renders  it 
indispensable  that  the  works  be  located  near 
to  the  streets  to  be  paved;  that  in  loading 
and  liauling  the  heated  asphalt  from  the 
works  to  the  street  being  paved,  and  during 
the  progress  of  paving,  the  odors  of  heated 
asphalt  will  necessaiily  be  given  off,  and 
there  is  no  practicable  means  of  preventing 
it;  that  the  wagons  engaged  in  hauling  the 
material  to  the  streets  now  in  course  of 
paving  pass  near  to  petititmer's  dwelling, 
and  this  defendant  believes  and  avers  that 
ai^  odors  which  may  be  smelled  by  peti- 
tioner or  his  family  emanate  from  the  ma- 
terial which  is  being  loaded  or  while  being 
hauled  near  to  aaia  dwelling,  and  are  not 
givoi  off  during  the  process  of  preparation 
or  manufacture.  This  defendant  avers  that 
the  odor  of  asphalt  so  given  off  during  the 
loading  and  hauling  is  not  unhealthful,  nor 
does  it  produce  any  said  discomfort  as  gives 
a  right  to  petitioners  to  complain."  Issue 
was  joined,  and  a  large  amount  of  testi- 
mony was  taken  before  Judge  Hosmer,  who, 
by  thp  consent  of  the  parties,  visited  the  de- 
fendant's works  and  saw  them  in  operation. 
He  found  the  defendant  guilty,  and  imposed 
a  0ne  of  $150.  After  referring  to  his  exam- 
ination of  the  works  and  to  the  testimony, 
and  stating  that  the  fumes  are  not  noxious 
to  him,  his  opinion  proceeds:  "Under  these 
eircumstancea,  I  cannot  but  find  that  the 
defendant  has  been  guilty  of  the  \'iolation 
of  the  injimction.  A  finding  of  this  char- 
acter, I  think,  probably  will  preclude  any 
annoyance  in  the  future.  Of  course,  there 
is  no  one  before  the  court  eiccept  the  defend- 
ant itself,  which  is  a  corporation;  but  if 
there  was  a  subsequent  violation  the  oflicers 
of  the  corporation  might  be  easily  joined, 
or  those  in  charge  of  the  building,  in  an  ap- 
plication for  contempt  proceedings.  As  it 
IS  now,  in  view  of  the  fact  that  the  repairs 
or  the  alterations  were  made  under  the  ex- 

Cress  direction  of  the  court.  I  cannot  but 
etieve  there  is  a  certain  element  of  good 
faith  flbout  it,  but  at  the  same  time  I  nave 
no  doubt  that  it  did  continue  with  the  oper- 
ation of  the  works  after  it  must  have  be- 
come apparent  to  them  that  there  was  a 
vidation  of  the  injunction." 

Mr.  Bobert  T.  Speed,  with  Mr.  John  J. 
Speed,  for  appellant: 

A  detree  is  a  statute  as  to  the  immedi- 
at«  parties  to  the  canse.  and  gen««]  1a»- 
ML  n.  A. 


guage  in  a  statute  will  be  controlled  by  par- 
ticular provisions. 

Endlich,  Interpretation  of  Statutes,  3§ 
295,  399. 

The  meaning  of  decrees  as  well  as  stat- 
utes is  to  be  ascertained  from  the  manifest 
intention  of  those  who  make  them,  and  a 
decree  will  not  be  construed  to  operate 
against  the  manifest  intention  of  the  court 
making  it. 

Doscher  v.  Blackiston,  7  Or.  403. 

We  may  look  to  the  opinion  of  the  court 
for  an  fficplanatlon  of  ike  extent  and  opera- 
titm  of  the  decree. 

Third  Reformed  Dutch  Church  v.  Fox,  12 
Phila.  296. 

To  a  stipulation  filed. 

Thayer  v.  McOee,  20  Mich.  195. 

And  to  the  pleadings  and  other  proceed- 
ings. 

Clay  V.  Hiidebrand  Bros.  34  Kan.  694,  9 
Pac.  466;  Freeman,  Judgm,  5  45;  Oraham 
V.  Chamberlain,  3  Wall.  704,  18  L.  ed.  247 ; 
Barnes  v.  Chicago,  M.  <E  8t.  P.  R.  Co.  122 
U.  S.  1,  30  L.  ed.  1128;  7  Sup.  Ct.  Rep.  1043. 

When  the  principles  of  a  decree  seem  to 
be  opposed  to  it,  the  literal  interpretation 
ou^t  not  to  be  enforced. 

The  highest  possible  fine  was  imposed,  the 
same  as  though  the  violation  of  the  literal 
terms  of  the  decree  had  been  wilful. 

People  00  rel.  Davis  v.  Oompton,  1  Duer, 
512. 

Mr.  John  H.  Powell,  for  appellees: 

It  is  of  no  consequence  that  the  business 
is  useful  and  necessary. 

People  V,  Detroit  White  Lead  Works,  82 
Mich.  478,  0  L.  R.  A.  722,  46  N.  W.  736. 

The  condition  of  the  defaidant  works 
since  the  untiring  efforts  of  the  corporati<Hi 
to  prevent  any  nuisance  from  being  created 
have  been  studiously  employed  has  been 
such  that  the  doctrine  of  "proper  manage- 
ment," as  claimed  in  McMorran  v.  Fitzger- 
ald, 106  Midi.  649,  64  N.  W.  569,  can  nerer 
apply. 

The  plant  is  a  nuisance;  and  the  testi- 
mony offered  in  the  contempt  proceedings 
fully  proves  that  statement. 

16  Am.  ft  Eng.  Enc.  Law,  i^.  950-954. 

Grant,  J.,  delivered  the  opini<»  of  the 

court : 

It  is  evident  from  reading  the  c^nion  of 
Judge  Carpenter  that  in  entering  this  decree 
he  followed  the  case  of  Ballenttne  v.  Webb, 
84  Mich.  38,  13  L.  R.  A.  321,  47  N.  W.  485. 
and  made  a  reference  to  ascertain  what 
could  be  done  to  prevent  the  escape  of  the 
dust  and  the  ndxious  vapors.  He  recognized 
the  business  of  the  defendant  as  a  legiti- 
mate one,  which  could  not  be  restrained  by 
the  injuncUon  of  the  court  until  all  proper 
means  had  been  tried  to  prevent  the  escape 
of  dust,  noxious  vapors,  etc.  Upon  the  fil- 
ing of  the  report  he  decreed  certain  specific 
things  to  be  done,  and  to  this  added  the  gen- 
eral clause.  It  is  a  fair  inference  from 
Judge  Hosmer's  opinion  that  he  finds  that 
defendant  complira  with  this  order,  as  to 
the  preventives  directed  by  the  court,  hut 
that  th^  failed  to  accomplish  the  (^jcnt; 
that  this  failure  was  known  to  the  defend' 
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ant)  aad  yet  it  continued  the  nuisance.  The 
restllt  of  Judge  Hosmer's  findings  is  dther 
that  the  defendant  can,  hy  proper  precau- 
tions, avoid  the  dust  and  fumes  which  are 
injurious,  or  that  it  muat  and  will  close  ita 
works  entirely,  tor  he  states  that  his  find- 
ing "probably  will  preclude  any  annoyance 
in  the  future."  In  what  manner  it  will 
preclude  the  annoyance  does  not  clearly  ap- 
pear. The  teatinuH^  on  the  part  of  the 
complainantfl  ia  that  the  dost  koA  vapors 
are  worse  than  th^  were  before  the  orig- 
inal decree  was  entered^  and  the  devices  and 
means  therein  provided  carried  out  If 
this  be  so,  and  their  testimony  as  to  the 
effect  upon  the  inhabitants  is  true,  and  no 
means  can  be  devised  to  prevent  it,  clearly 
the  defendant's  business  should  be  enjoined 
M  toto.  The  case  would  then  elearly  fall 
within  Bobituion  v.  Bough,  31  Mich.  290; 
MeMorran  v.  Fxtggeraid,  106  Mich.  649,  64 
K.  W.  669;  and  People  v.  Detroit  White 
Lead  Works.  82  Mich.  471,  9  L.  R.  A.  722, 
46  N.  W.  735. 

It  is  the  contention  of  the  defendant  that 
the  speeiflc  precautions  decreed  to  be  taken 
1^  it  control;  that  it  complied  with  those 

Srecautions,  and,  if  they  failed  to  produce 
lie  desired  result,  it  cannot  be  held  guilty 
of  contempt  for  proceeding  to  carry  on  its 
business  contrary  to  the  general  clause  of 
the  decree ;  and  that  complainants  must  pro- 
ceed against  it  by  filing  a  supplemental  pe- 
tition in  the  orijifinal  case.  Its  counsel  claim 
that  these  particular  proTisitms  control  the 
general  language  of  the  decree,  invoking  the 
rule  that  is  applied  in  the  construction  of 
statutes,  and  citing  Endlich,  Interpretation 
of  Statutes,  SS  399,  295.  It  is  also  urged 
that  we  should  look  to  the  opinion  of  Judge 
Carpenter,  citing  Third  Reformed  Dutch 
Church  V.  Foa,  12  Phila.  296.  None  of  the 
issues  in  the  original  case  can  be  retried  in 
this  proceeding.  They  are  res  judicata.  The 
decree  prescribed  certain  things  to  be  done, 
which,  in  the  opinion  of  the  court,  might 
efi'ect  a  remedy.  The  court,  however,  saw 
fit  to  add  a  clause  in  unmistakable  language 
prohibiting  the  carrying  on  of  the  business  to 
the  injury  of  the  health  of  the  complainants, 
or  to  the  interference  with  the  comfortable 
enjoyment  of  thdr  homes.  The  plain  pur- 
pose of  this  clause  was  to  prohibit  the  busi- 
nees  unless  the  injurious  effects  upon  the 
complainants  and  their  families  could  be  ob- 
viated by  the  use  of  the  means  proposed, 
or  by  other  means.  The  defendant,  under 
the  finding  of  the  court,  found  these  specific 
provisions  a  failure,  and  yet  that  the  do- 
jendant  continued  to  carry  on  its  business 
in  a  manner  which  it  knew  was  in  violation 
of  the  injunction.  The  complainants  in  the 
chanrpry  suit  were  not  rpqiiired  to  inveati- 
gitte  the  defendant's  plant,  determine  what 
it  had  done,  and  virtually  commence  an- 
other proceedinff.  The  facts  were  peculisr- 
ly  within  the  knowled^  of  the  defendant. 
Coniplninants  could  only  be  experted  to 
know  that  the  nuinancp  continued,  and  had 
the  right  to  proceed  upon  the  theory  that 
its  continuance  was  in  violation  of  the  de- 
cree. When  the  defendant  asrertained  thnt 
thf<*e  nrovislons  were  ineffectual,  it  could 
54  L.  K.  A. 


have  tried  other  means  without  any  viola- 
tion of  the  injunction;  or  it  could  hzve  ap- 
plied to  the  court  for  leave  to  provide  other 
means,  if  it  was  adnsed  that  it  could  not 

froceed  without  the  direction  of  the  court, 
ts  answer  shows  that  it  was  contemplat- 
ing other  means  if  the  ones  adopted  should 
prove  ineffectual. 

Under  the  findings  of  the  court,  we  think 
that  the  order  adjudging  the  defendant 
guilty  of  contempt  ahoutd  he  nutained,  and 
it  ia  affirmed,  with  costs. 

.  Iioi^  J.,  did  not  sit.  The  other  Justices 
concur. 


William  B.  NOBLE 

V. 

BESSEMER     STT2AMSHIP  C0MPA2JY, 
Plff.  in  Err. 

(  MIcb.  ) 

1.  The  iiuMter*s  ItaltilliT-  for  Injurr  t» 
K  lervmiit  by-  «  defective  tool  fomlsbed 

for  his  use  Is  not  defeated  hy  tbe  ftct  tbat 
tbe  defective  coodltlon  was  known  to  a  fellow 
servant  who  procured  tbe  tool  for  Dse  by  him- 
self and  the  Injured  one,  and  wbo  was  ther^ 
fore  negligent  with  regard  to  sach  ose. 

2.  A  ]o4vn>*Bt  Trtll  act  be  r«ver»e*  for 
failore  of  tbe  trlml  conrt  to  expreaalx 
•tale  that  certain  requested  Instructions  are 
given,  where  It  states  that  counsel  have  band- 
ed It  some  requests  as  stating  propoBitfoDS  of 
law  by  which  tbe  Jur;  should  be  guided  In 
determining  their  verdict,  and  proceeds  to 
read  them  to  the  fatj. 

(June  IT,  1901.) 

ERROR  to  the  Circuit  Court  for  Bay 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damafres  for  injuries  all^^ed  to  have  been 
caused  by  defendant's  negligence.  Affirmed, 
The  facts  are  stated  in  the  opinion. 
ifcfsre.  T.  A.  E.  Woadook  and  X  C. 
Weadock.  for  plaintiff  in  error: 

In  work  of  the  character  that  plaintiff 
was  doing,  picocR  of  steel  and  iron  will  fly, 
when  and  where  no  one  can  foretell.  The 
eye  is  the  vital  part  of  the  anatomy  that  the 
force  of  the  Mow  is  usually  sufficient  to  in- 
jure, and  the  risk  of  the  employment  is  well 
understood,  and,  as  a  matter  of  law,  is  as- 
sumed by  the  employee. 

Upon  the  theory  of  plalntifTa  own  testi- 
mony, he  wss  neglifrent;  and  upon  the  the- 
ory of  ]>pan's  testimony.  Lepan  was  negli- 
gent; and  upon  either  theory  the  accident 
was  either  the  ordinary  risk  of  the  emplc^- 
ment,  or  was  the  result  of  the  negligence  of 
Nohle  or  his  fellow  servant  Lepan. 

Hefferen  v,  Northern  P.  R.  Go.  45  Minn. 

Note. — As  to  liability  of  master  where  his 
negllgeDce,  combined  with  that  of  a  fellow  serv- 
ant, causes  an  Injury,  see,  In  this  series,  Hnnn 
V.  Michigan  C.  R.  Co.  (Mich.)  7  L.  H,  A.  .'iOO. 
and  note:  Sherman  v.  Menomonee  River  Lum- 
ber Co.  (WlB-l  1  L.  E.  A.  173:  Luts  v.  Atlantic 
&  P.  R.  Co.  (N.  M.)  le  L.  R.  A.  819.  and  note 
and  Pullman's  Palace  Car  Co.  t.  ZdsA  ^ll.k 
18  L.  R.  A.  215. 
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471,  48  X.  W.  1;  Batcley  y.  Oolliau,  90 
Mich.  3h  51  N.  W.  350;  Marsh  Chicher- 
ing,  101  N.  Y.  306,  5  N.  E.  56;  Waohamuth 
V.  Skaio  Electric  Crane  Co.  118  Mich.  275, 
76  N.  W.  497;  Miller  v.  Erie  R.  Co.  21  App. 
Div.  45,  47  N,  Y.  Supp.  285. 

Mensra.  Pieroe  ft  Klsmmne*  for  defend- 
ant in  error: 

Lcpan  used  the  defective  tool  only  after 
he  had  exhauated  eveay  effort  to  get  a  bet- 
ter one,  and  he  says  he  had  to  work.  Con- 
cede that  Lepan  was  negligent.  The  de* 
feadant  was  guilty  of  necligence  also,  and 
when,  as  in  ^is  case,  although  Lepan  and 
N'oble  were  fellow  servants,  the  Diligence 
of  (lefradant  contributes  to  the  injury,  the 
law  says  plaintiff  can  recover. 

HuHn  V.  Michigan  O.  B.  Co.  78  Mich.  513, 
7  L.  R.  A.  500,  44  N.  W.  602;  Belleek  v.  Lake 
Shore  d  M.  8.  R.  Co.  9S  Midi.  380.  18  L.  R. 
A.  164,  63  N.  W.  606;  McDonald  v.  MieU- 
gan  C.  R.  Co.  108  Mich.  7,  65  N.  W.  697. 

Moore.  J.,  delivered  the  t^ni<»i  of  the 

court : 

This  is  an  action  on  the  case  for  the  re- 
TOvei-y  of  damages  on  account  of  the  loss  of 
an  eye.  From  a  judgment  of  $4,000,  ob- 
tained by  plaintiff,  defendant  has  brought 
the  esse  here  by  writ  of  errrar. 

Plaintiff  was  employed  as  calker  upon  a 
vessel  being  eonstnicted  at  F.  W.  Wheeler 
&  Co.'s  yard  in  West  Bay  City  by  defend- 
ant. Wheeler  ft  Co.  had  commenced  the 
work,  but,  failing  in  the  performance  of  its 
contract,  the  defendant  took  the  yard  and 
crew,  and  proceeded  to  finish  it.  Plaintiff 
commenced  working  for  Wheeler  ft  Co.,  and 
continued  when  defendant  took  over  the 
(^ration  of  the  yard.  Plaintiff  and  his 
witnesses  testified  that  on  July  26,  1899, 
plaintiff  was  engaged  in  striking  with  a  riv- 
eting hammer  a  soft-head  held  against  a 
rivet  thpji  being  put  in  on  the  bulkhead  bar 
of  a  vessel  by  one  John  Lepan.  A  piece  of 
steel  flew  from  the  aoft-hea^  and  struck  him 
in  the  eye,  putting  it  out.  The  soft-head 
in  question  was  made  from  a  riveting  ham- 
mer, and  it  is  claimed  that  the  head  which 
was  to  be  struck  with  the  riveting  hammn* 
was  not  properly  tempered.  Plaintiff  had 
been  a  riveter  for  four  years  and  upward, 
and  claims  he  knew  nothing  about  the  con- 
dition the  soft-head  in  question  was  In. 
The  defendant  furnished  the  tools  used  by 
its  employees.  There  were  between  50  and 
00  riveting  gangs  then  at  work  for  defend- 
ant in  the  yard,  each  gang  consisting  of  four 
men, — a  head  riveter,  an  assistant  riveter, 
a  heater,' and  a  holderon.  John  Lepan  was 
head  riveter  of  the  gang  in  which  plaintiff 
was  working.  A  tool  storeroom  was  main- 
tained by  the  defendant,  in  charge  of  a  keep- 
er named  Gereoux,  whose  du^  was  to  give 
out  and  furnish  tools  to  the  wortcmoL  It 
la  tiie  daim  of  the  plaintiff  that  Lepan  went 
to  the  storeroom  for  a  soft-head,  and  Gere- 
oux gave  out  one  to  him,  but  before  using 
it  at  all  Tjepan  returned  it  to  Gereoux,  and 
complained  of  its  defective  condition.  Le- 
pan testified  as  follows:  "I  did  not  pick 
out  the  tofA  mysdf.  Oereoux  gave  it  to  me. 
64L.R.  A. 


Be  was  tiie  man  in  diarge  of  tiie  storeroom 
where  the  ^nloyeea  were  accustomed  to  go 
for  tools  to  no  thdr  work.  The  soft-head 
which  be  gave  me  was  made  from  a  broken 
riveting  hammer,  the  hammer  end  being  cut 
off.  It  was  too  hard,  because  it  had  been 
tempered  as  a  riveting  hammer,  and  the  tem- 
per had  not  been  taken  out  so  to  make  it  a 
soft-head.  I  took  it  back  to  the  storeroom 
the  same  day  I  recetved  it,  and  wanted  to 
get  another  one.  3ifr.  Gereoux  told  me,  if  I 
could  find  a  better  one,  to  take  it;  but  he 
said  that  was  the  best  one  he  had  in  the 
storeroom.  I  looked  over  the  rest  of  the 
soft-heads  in  the  storeroom,  and  they  were 
all  worn  out,  and  not  fit  for  use.  He  had 
them  thrown  in  one  pile  of  cull  tools.  I 
told  Jlr.  Gereoux  that  I  did  not  want  to  u^u 
the  tool.  He  said  'I  will  give  you  an  order 
to  go  to  the  blacksmith  and  get  it  fixed.'  He 
gave  me  an  order  to  go  to  the  blacksmith, 
and  the  blacksmith  told  me  he  could  not 
fix  any  more  tools  unless  I  would  get  an  or- 
der from  Mr.  Gilkey,  who  was  foreman  of 
all  the  riveters  on  all  the  boats.  The  black- 
smith referred  to  was  the  man  employed  by 
the  company  to  repair  tools  for  the  machine 
shop  and  the  riveters.  That  was  his  busi- 
ness. I  then  went  to  Mr.  Gilkey  for  an  or- 
der, and  told  him  what  was  the  matter  with 
the  tool.  He  said:  'John,  I  cannot  give 
you  an  order.  I  have  got  to  finish  those 
Imats  with  the  tools  we  have  got.  I  was 
told  by  the  company  not  to  make  any  more 
expense  on  these  boats.  They  would  have  to 
be  done  with  the  tools  we  had.  To  do  the 
best  we  could.'  I  tiien  went  right  down, 
and  went  to  W(»-k.  That  was  the  day  before 
Noble  started  to  work  with  me.  After  No- 
ble came,  we  used  the  soft-head  on  three 
rivets.  We  hadn't  finished  the  third  one; 
just  two  and  a  half.  We  were  finishing  the 
third  one,  when  this  piece  broke,  and  Noble 
was  injured.  We  had  not  used  it  before  he 
was  injured,  and  the  soft-head  had  re- 
mained without  use  from  the  time  I  took  it 
to  the  shop  until  the  time  Noble  was  hurt. 
U  was  kept  in  a  keg.  with  other  tools,  ex- 
cept when  we  had  to  shift  from  one  boat  to 
another.  I  did  not  tell  Noble  that  I  did 
not  think  it  was  a  safe  tool  to  work  with, 
because,  if  I  told  him,  he  would  have  quit, 
the  same  as  the  other  one  quit  before,  and  I 
would  be  out  of  work."  Plaintiff  also 
claimed  that  at  the  time  of  the  injury  he 
was  striking  the  soft-head  as  riveters  nsn- 
ally  do,  and  Lepan  was  holding  it  against 
the  rivet  in  the  usual  way,  and  that  he  did 
not  know  the  dangerous  condition  of  the 
soft-head.  The  defendant  denied  that  the 
tool  was  not  reasonably  safe  for  use,  and 
also  denied  Lepan's  version  of  his  obti^ning 
the  tool. 

In  his  charge  to  the  jury,  after  stating 
the  claims  of  the  parties,  the  trial  judge 
said:  "The  claim  of  the  plaintiff — and  I 
say  to  you  the  only  ground  in  this  case  on 
which  the  plaintiff  can  recover — is  the  claim 
that  the  soft-head  which  he  struck  with  that 
hammer  was  not  a  safe  tool,  was  not  rea- 
sonably safe  to  be  used  by  men  engaged  in 
riveting  as  these  men  were  at  that  tini& 
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Now,  a  bammer  or  soft-head  might  be  safe 
when  given  out  to  workmen,  and  it  might 
Tieconie  unsafe  by  reason  of  ita  use  by  them; 
but  I  say  to  you  as  a  matter  of  law  in  this 
case,  and  I  wish  you  to  distinctly  remember 
that  part  of  it.  that  the  defendant  in  this 
ease  is  not  liable  in  case  you  find  that  the 
defect  in  this  soft-head,  if  you  find  it  was 
defective,  was  caused  by  the  use  that  it  had 
had.  The  plaintiff  claims  that  at  the  time 
Lepan  got  it  from  the  storehouse,  or  at  the 
time  he  first  commenced  to  use  it,  he  discov- 
ered that  it  was  not  a  safe  tool  to  use,  and 
if  you  find  that  to  be  the  fact, — ^if  you  find 
that  at  the  time  Lepan  got  this  soft-head 
from  the  storehonse  it  was  not  then  a  rea- 
sonably safe  tool  with  which  to  do  the  class 
of  work  which  it  was  expected  by  the  de- 
fendant Tjepan  and  those  associated  with 
him  would  do, — ^then  the  company  is  negli- 
gent. The  law  imposes  the  duty  upon  those 
who  employ  laborers  and  who  furnish  them 
with  tools  to  use  to  see  to  it  that  tiiose  toots 
are  reasonably  safe  and  fit  for  the  use  for 
which  they  are  intended;  and  when  Lepan 
went  to  the  storehouse,  if  he  was  given  this 
tool  by  the  person  whose  duty  it  was  to  keep 
those  tools  and  deliver  them  out  to  the  men, 
that  was  a  representation  by  the  defendant 
itself  that  that  tool  was  reasonably  safe  and 
fit  for  use.  Now,  it  appears  from  the  testi- 
mony that  Lepan,  before  he  used  it,  discov- 
ered that  it  was  not  so,  as  he  claims.  That 
would  not  be  any  defense  to  this  defendant 
in  this  case  unless  you  find  that  it  became 
BO  from  use.  If  this  tool  was  reascmably 
safe  and  fit  for  use  at  the  time  Lepan  got  it, 
then  the  company  has  done  all  that  their 
duty  called  upon  them  to  do;  but  when  Lep- 
an took  it  back,  and  asked  for  another,  the 
company,  while  they  should  have  fpven  him 
another,  or  t^hould  have  put  this  in  proper 
order  as  a  matter  of  mere  right,  were  not 
under  any  legal  obligation  to  do  it.  He 
knew  that  the  tool  was  unsafe,  and  it  was 
his  option  either  to  work  with  it  or  to  quit. 
If  he  continued  to  work  with  it  after  he 
knew  it  was  unsafe,  he  was  guilty  of  just 
aa  much  n^Iig«tce  as  the  company  was, 
and  you  haven't  any  right  to  award  a  ver- 
dict against  the  defendant  in  this  case  by 
reason  of  the  fact  that  they  refused  to  re- 
pair this  too!  for  Lepan.  That  is  not  in 
the  case  at  all,  as  far  as  your  consideration 
of  it  is  concerned.  The  first  question  for 
you  to  detennine,  and  the  important  ques- 
tion, is.  What  was  the  condition  of  this 
soft-head  at  the  time  it  was  fiu^ished  to 
Lepan  to  work  with?  It  seems  that  he  was 
the  boss  or  the  head  of  the  gang  of  riveters. 
He  had  charge  of  that  particular  gang,  and 
this  soft-head  was  furnished  to  him  for  the 
use  of  that  gang.  Now,  the  question  is, 
What  was  the  condition  of  it  at  that  time? 
The  plaintiff  claims  it  was  unsafe  to  use; 
that  it  was  a  broken  riveting  hammer;  and 
that  the  temper  had  not  been  abstracted 
from  the  bead  of  it  that  had  been  broken. 
Now,  from  the  testimony  of  the  witnesses  in 
this  ease  you  must  determine  what  you  be- 
lieve the  fact  to  be.  If  you  find  that  the 
hammer  at  that  lime  was  in  a  reasonably 
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safe  and  fit  oondition  for  nse,  then  the 
plaintiff  in  this  case  cannot  recover,  no  mat- 
ter what  you  may  find  the  other  facts  to  be. 
On  the  other  hand,  if  you  find  that  that 
hammer  at  that  time  was  not  a  reasonablr 
safe  tool  with  which  to  perform  the  work 
that  the  company  designed  for  it,  then  the 
next  question  for  you  to  determine  is.  Had 
the  plaintiff.  Noble,  himself  knowledge  at 
the  fact  that  it  was  unsafe?  If  he  had,  and 
he  continued  to  use  it  after  he  had  that 
knowledge,  then  he  cannot  recover  in  this 
case.  After  a  man  discovers  that  a  tool  is 
unsafe,  if  be  continues  to  use  it  under  the 
circumstances  detailed  tiM  witnesses  in 
this  case,  without  prot^t  to  his  employer, 
and  he  did  not  protest,  and  I  might  add  fur- 
ther, without  a  promise  to  fix  it  up,  and  ask 
him  to  use  it  a  little  while,  until  they  could 
get  a  chance  to  fix  it,  those  are  the  only 
circumstances  under  which  he  would  be  re- 
lieved of  the  knowledge  that  he  had.  if  you 
find  he  did  have  it,  that  the  tool  was  un- 
safe. As  bearing  njnm  that  question  wheth- 
er or  not  Noble  had  knowledge  that  his  UkA 
was  unsafe,  if  you  find  it  was  unsafe,  yon 
have  a  right  to  consider  the  manner  in 
which  the  work  was  being  carried  on.  Yon 
have  a  right  to  consider  the  fact  as  to 
whether  it  required  a  careful  examination 
of  the  tool  itself  to  determine  its  condition, 
or  whether  one  could  tell  by  a  casual  glance 
at  it.  Yon  have  heard  the  testimony  of  t^e 
witnesses.  And,  even  though  yon  may  find 
that  NobIe*s  attention  was  not  particularly 
called  to  the  defect  in  this  tool  by  Lepan,  if 
you  find  as  a  fact  from  the  evidence,  t^ercis- 
ing  your  common  sense  as  applied  to  the 
fact,  that  Noble  did  know  as  to  what  the 
condition  of  this  soft-head  was  at  the  time 
it  was  used  that  day,  and  that  he  knew  It 
was  unsafe,  then  I  say  to  you,  as  a  matter 
of  law,  that  he  cannot  recover  in  this  suit. 
I  think  I  have  already  said  to  you  that  if 
this  soft-head  was  in  a  reasonably  safe  con- 
dition for  use  at  the  time  Lepan  got  it.  and 
if  during  the  time  that  he  was  usins;  it.  by 
use  or  otherwise,  it  became  in  a  defective 
condition,  and  unsafe  and  nnfit  for  use.  that 
the  plaintiff  conid  not  recover  in  this  case. 
In  that  case  the  n^ligence  of  his  fellow 
servant.  Lepan,  in  working  with  the  tool, 
would  be  counted  as  the  negligence  of  the 
plaintiff,  and  it  would  prevent  his  recov- 
ery. To  make  that  plain  to  you,  perhaps. 
I  should  say  further,  if  two  men  are  work- 
ing together  for  a  common  employer,  at  the 
same  class  of  work,  and  one  is  injured 
throng  the  negligence  of  the  other,  of 
course  the  emplt^r  himself  is  not  respon- 
sible to  the  one  who  is  injured.  He  does 
not  guarantee  to  a  man,  when  he  sets  him  to 
work,  that  all  the  other  workmen  with 
whom  he  is  engaged  will  exercise  care  and 
caution,  A  man,  when  he  goes  to  work 
among  a  number  of  others,  must  in  law  be 
held  to  realize  that  he  accepts  all  the  dan- 
gers which  are  naturally  meident  to  the 
business;  and,  if  the  injury  in  tnis  cue 
was  caused  by  the  negligenee  of  bis  fellow 
servant,  Lepan,  thrai  he  cannot  recover.  I 
desire  to  moke  that  particularly  dear  to 
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you,  and  I  say  to  you  again,  if  you  find  that 
this  soft-head  was  in  props'  condition,  and 
fit  for  use,  at  the  time  Lepan  ffot  it,  t^en  the 
«on)pany  had  done  tiieir  lull  duty  to  Le- 

Gn  and  the  plaintiff.  They  had  furnished 
ni  a  reasonably  safe  tool  for  use,  and,  if 
Lepan  afterward  discovered  that  by  use 
it  became  unfit  for  use,  and  continued  to  use 
it,  he  could  not  recover  had  he  been  injured; 
and,  if  he  could  not  recover,  the  plaintiff 
could  not  recover,  because  his  injury  is 
caused  by  the  negli^nce  of  Lepan  in  using 
this  tool.  If,  however,  it  was  not  reasona- 
bly safe  and  fit  for  use  at  the  time  Tjepan 
got  it  from  the  shop,  then  I  say  to  you,  as  a 
matter  of  law,  tha^  no  matter  if  Lepan  did 
use  it  after  he  knew  it  was  unfit  for  use,  the 
company  were  nefjligent  themselves  in  fail- 
ing to  provide  their  workmen  with  an  ar- 
ticle or  tool  that  was  reasonably  safe  and  fit 
for  use,  and  the  plaintiff  can  recov«-.  You 
have  a  right,  in  determining  these  questions, 
to  consider  the  nature  of  the  tool.  It  is  not 
,  an  intricate  piece  of  machinery.  It  had 
been  exhibited  before  you,  and  your  common 
sense  may  be  applied  to  the  question  as  to 
whether  or  not  men  who  had  had  experience 
such  as  the  plaintiff  claims  he  had  in  the 
use  of  such  tools  would,  by  ordinary  obser- 
vation, have  been  able  to  determine  whether 
or  not  this  tool  was  safe  or  not.  If  you 
find  that  he  knew  it  was  not  safe,  and  still 
continued  to  use  it,  he  cannot  recoT^  in 
this  case.  Counsel  have  handed  me  some 
requests,  as  stating  propositions  of  law  by 
which  you  should  be  guided  in  determininfr 
your  Terdict.  'It  is  the  duty  of  the  plaintiff 
to  satisfy  you  by  a  preponderance  of  evi- 
dence that  nU  the  material  allegations  of 
the  plnintiff  are  true,  and,  unless  he  has 
done  so.  you  must  find  a  verdict  for  the 
deffiidant.'  'The  defendant  is  not  an  in- 
surer of  hia  employees  against  accidents,  and 
the  fact  that  plaintiff"  has  lost  an  eye  by  an 
accident  in  and  of  itself  does  not  entitle  the 
plaintiff  to  a  vo-dict.'  'Before  you  can  find 
a  verdict  for  the  plaintiff,  yon  must  be  satis- 
fied that  the  defendant  failed  to  supply  the 
plaintiff  with  a  reasonably  fit  safe  tool  with 
which  to  work,  and  that  the  plaintiff,  on 
account  of  such  failure,  and  wholly  with- 
out negligence  on  his  part,  was  injured.' 
'If  you  find  that  the  tool  in  question  was  a 
reasonably  safe  one,  and  that  the  accident 
was  audi  a  one  as  might  happen  by  the  ordi- 
nary use  of  tools  reasonably  safe,  then  it 
was  a  risk  of  the  employment,  which  the 
plaintiff  assumes,  and  he  cannot  recover.' 
Defendant's  counsel  has  also  suggested  that 
I  should  say  something  to  you  in  the  way  of 
instrttotion  relative  to  their  omission  to  pro- 
duce Gereoux,  the  man  who  kept  the  shop, 
as  a  witness.  That  omission  upon  their  part 
has  been  strongly  commented  upon  by  the 
attorney  for  the  plaintiff,  and  it  is  no^  per- 
haps, out  of  plaee  that  I  should  say  some- 
thing to  you  about  it  Ifr.  Oereoux  might, 
of  course,  have  been  called  by  either  party. 
The  plaintiff  would  have  a  right  to  call  him, 
or  the  defendant  would  have  that  right.  It 
appears  hy  the  statement  of  counsel  that  he 
is  outside  of  the  jurisdiction  of  this  court, — 
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that  he  is  in  New  York  state,  where  he 
could  not  be  reached  by  a  subpoena  of  the 
court ;  and  I  say  to  you  Uiat,  unless  you  And 
as  a  fact  in  this  case  that  the  defendant  had 
some  reason  for  not  procuring  Gereoux  as 
a  witness,  and,  even  if  they  had,  that  the 
plaintiff  had  just  as  much  right  to  call  him 
aa  the  defense,  and  you  shall  not  infer  any- 
thing against  the  defense  in  this  case  by 
reason  of  their  omission  to  call  him  aa  a 
witness.  He  is  not  a  party  to  the  case,  and 
the  plaintiff  had  the  same  right  to  cell  him 
as  the  defendsnt." 

ITpon  the  trial  the  judge  was  requested 
to  direct  a  verdict  in  favor  of  defendant. 
It  is  insisted  that,  as  Lepan  knew  the  ham- 
mer was  a  defective  one,  it  was  negligence 
for  him  to  use  it;  that  he  was  a  fellow 
aervant  of  plaintiff;  and  that  one  of  the 
ordinary  risks  incident  to  the  employment 
of  the  plaintiff  mis  the  negligence  of  his 
fellow  servants,  and  for  that  reason  the 
plaintiff  cannot  recover, — citing  Hefferen  v. 
Northern  P.  R.  Co.  45  Minn.  471,  48  N.  W. 
1 ;  Ratclcy  v.  Colliau,  90  Mich.  31,  51  N.  W. 
350;  Wachsmuth  v.  Shaw  Electric  Crane 
Co.  118  Mich.  275,  76  N.  W.  497.  We  do 
not  think  those  authorities  are  conclusive 
of  this  case.  In  the  Befferen  Oaae  the  court 
said  that  the  condition  of  the  tool  was 
the  ordinary  result  of  use,  "and  if  a  work- 
man should,  of  his  own  choice,  and  unneces- 
sarily, U5ft  a  tool  thus  plainly  defective, 
when  others  were  provided  for  hia  use,  he  is 
not  absolved  from  the  consequences  of  his 
own  choice.  ...  He  [the  servant]  may 
.  .  .  in  general,  assume  without  particu- 
lar inspection  that  the  instruments  which 
he  is  thus  required  to  use  are  reasonably 
safe;  but  when,  from  use,  they  have  become 
obviously  defective  and  unfit,  and  the  mas- 
ter has  provided  others,  so  that  the  serv- 
ant knows  that  he  is  not  required  to  use 
the  former,  the  reason  of  the  law  holding 
the  master  to  responsibility  is  inapplicable. 
.  .  .  Accwding  to  tiie  evidence,  it  must 
be  taken  as  a  fact  that  the  servants  used 
thiB  particular  tool  because  therr  did  not 
choose  to  get  another."  In  Bawley  v.  Col- 
Ua'i  it  was  said:  "The  hammer  which 
caused  the  injury  had  been  in  use  for  a  long 
time,  and  its  condition  had  been  brought 
about  by  such  use.  .  .  .  We  cannot  as- 
sume as  a  matter  of  law  that  the  defend- 
ants were  negligent  because  this  'sledge 
hammer  was  lying  about  the  shop  with  its 
face  cracked  or  battered,  wh«i  there  were 
others  that  were  sound,  and  in  fit  and  safe 
condition  for  use,  and  when  neither  the 
plaintiff  nor  any  of  his  fellow  employees 
were  obliged  or  directed  by  defendants  to 
use  this  particular  hammer  in  their  work, 
and  when  they  could  have  used  a  hammer 
not  defective."  The  court  further  says: 
"if  this  hammer  had  been  the  only  one  in 
the  shop,  or  the  only  tme  that  could  be  used, 
or  defendants  had  directed  it  to  be  used 
knowing  its  condition,  another  case  would 
be  presented."  In  Wachsmuth  v.  Bhaw 
Electric  Crane  Co.  the  court  said:  "The 
record  shows  defendant  furnished  an  excel- 
lent quality  of  steel  from  which  to  make  t^e 
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tool.  U  was  made  hr  a  oranpetent  black- 
smith.  There  is  no  daim  that  when  made 

it  was  not  a  proper  tool  with  which  to  do  the 
work  required.  .  .  .  The  men  were  not 
required  or  expected  to  use  a  tool  after  it 
became  unsafe  because -of  use  or  for  any  oth- 
er  cause.  They  were  at  liberty  to  take  a 
defective  tool  at  once  to  the  blacksmith,  and 
have  it  r^ired  or  get  a  new  one  in  its 
place.  .  .  .  The  only  tertimoi^  to  tiie 
eontniTy  is  eiven  by  the  plaintifT,  who  neror 
saw  the  tool,  but  was  of  the  opinion,  judg- 
ing from  the  appearance  of  the  small  piece 
of  steel  taken  from  his  eye,  the  tool  was  not 
a  proper  one  to  use."  In  none  of  tiieee 
cases  was  it  shown  that  the  master,  the  al- 
ter ego,  knew  the  tool  was  defecUve,  and. 
aft^  such  knowledge,  directed  its  continued 
use.  the  injured  person  not  knowing  of  the 
defect.  In  the  Hefferen  Case  it  was  also 
said :  "The  responsibility  of  the  master  for 
injuries  resulting  from  unsafe  instruments 
or  machinery  may  be  said  to  rest  upon  the 
ground  that  these  are  the  means  by  which 
the  servant  is  expected  and  required  to  do 
his  work.  The  master  furnishes  them  (or 
tiiat  purpose,  and  expects  and  intends  that 
the  servant  shall  use  th»n.  The  servant 
knows  that  this  is  expected  of  him.  He 
may,  therefore,  in  general,  assume,  without 
particular  inspection,  that  the  instruments 
which  he  is  thus  required  to  use  are  reason- 
ably safe.  But  when,  from  use.  they  have 
become  obviously  defective  and  unfit,  and  the 
master  has  provided  others,  so  that  the 
servant  knows  that  he  is  not  required  to  use 
the  former,  the  reason  of  the  law  holding 
the  master  to  responsibility  is  inapplicable. 
If  the  master  provides  the  proper  tools  for 
the  use  of  his  servants,  responsibility  for 
neglect  to  remove  from  the  premises  such 
as  have  become  obviously  unfit  for  use.  if 
such  responsibility  exists,  must  rest,  not  on 
the  ground  that  it  Is  the  duly  of  the  master 
to  furnish  reasonably  safe  means  for  the 
prosecution  of  the  work  which  his  servants 
are  required  to  do,  hut  upon  the  ground 
that  he  is  chargeable  with  negligence  in  suf- 
fering dangerous  things  to  be  where  his  serv- 
ants may  be  injured  by  them.  This  princi- 
ple is  applicable,  under  many  circumstances, 
— as  in  respect  to  concealed  dangers,  like  a 
pitfall,  it  cannot  be  applied  under  the  cir- 
cumstances here  stated  without  ignoring 
the  duty  of  the  servant  to  exercise  ordinary 
care  in  respect  to  matters  concerning,  which 
he  has  no  right  to  assume  that  there  is  no 
danger.  If  he  knows  that  safe  tools  are 
provided  for  his  use,  he  cannot  be  expected 
to  use  those  whit;h  have  become  so  defective 
that  the  defects  could  not  be  overlooked." 
In  the  case  of  Paulmier  t.  Erie  R.  Co.  34  N. 
J.  L.  155,  an  engine  broke  throuf^  a  trestle, 
killing  a  fireman.  It  was  claimed  the  ei^- 
neer  knew  of  the  insecurity  of  the  trestle- 
work,  and  had  been  directed  not  to  go  upon 
it.  It  was  claimed  in  that  case,  as  it  is 
claimed  here,  that,  because  the  negligence 
of  the  fellow  servant  contributed  to  the  in- 
jury, there  could  be  no  recovery;  but  it  was 
held  the  compsOT  was  liable.  In  Hunn  v. 
Slichigan  0.  K.  Co.  78  Mich.  .513,  7  L.  K.  A. 
54  U  k  A. 


SOO,  44  N.  W.  Jnattee  Champlin  bad 
occasion  to  refte  to  this  case^  and  uaed  the 
following  language:    "The  defaidant  re- 

auested  a  charge  to  the  effect  that,  althougti 
tie  jury  might  find  the  defendant  guilty  of 
negligence,  yet,  if  the  fellow  servant  of  de- 
ceased oonlrihuted  to  produce  bis  death,  the 
plaintiff  could  not  recover.  This  request  was 
righty  refused.  The  o(»Tect  rule,  and  the 
reaacm  for  it  ia  stated  in  Paulmier  r.  Brie 
B.  Oo.  34  N.  J.  L.  16S,  as  follows:  Hi» 
servant  does  not  agree  to  take  the  chance 
of  any  negligaice  on  the  part  of  hia  employ- 
er, and  no  case  has  gone  so  far  as  to  hold 
that  where  such  ne^igence  dMitributee  to 
the  injuiy,  the  servant  may  not  recover.  It 
would  be  both  unjust  and  impolitic  to  suffo- 
the  master  to  evade  the  penalty  for  his  mis- 
conduct in  neglecting  to  provide  propOTly 
for  the  security  of  his  servant.  Coniribu- 
tory  negliirence,  to  defeat  a  right  of  action, 
must  be  that  of  the  party  injured.'  Grand 
Trunk  R.  Co.  v.  Cumminfja,  108  U.  8.  TOO, 
27  T,.  ed.  266.  1  Sup.  Ct.  Rep.  493;  Keegan 
v.  WfMtern  R.  Corp.  8  N.  Y.  175,  69  Am.  ' 
Dec  476 :  Chieago  dJi.W.R.  Co.  v.  Sirctt, 
4fi  ill.  197.  92  Am.  Dec  206  ;  2  Thomp. 
Neg.  98;  Perry  v.  Tianfrinp.  17  Hun,  34; 
liiisok  V.  Buffalo  C'rfvie  R.  Co.  29  Hun,  112; 
Gray  v.  Philadelphia  R.  Co.  24  Fed.  168." 
See  also  Selleck  v.  Lake  Shore  A  M.  8.  R.  Co. 
93  Mich.  380.  18  L.  R.  A.  164,  53  N.  W.  556. 

Exception  is  taken  1o  the  manner  in 
which  the  trial  judge  gave  defendant's  re- 
quest to  charge.  Counsel  state  their  conten- 
tion as  follows:  "It  will  be  observed  that 
the  circuit  judge  failed  to  say  that  he  gave 
the  request  so  read  by  him,  or  that  the  prop- 
ositions of  law  therein  w«^  correct.  Dur- 
ing the  argimient  of  the  law  questions,  the 
jury  was  excused  from  attendance  upon  the 
court,  and  it  had  no  means  of  knowing  that 
the  particular  requests  were  only  part  of 
those  made,  and  therefore  considered  by  the 
court  to  be  correct.  The  court  simply  stat- 
ed that  counsel  had  handed  them  up  as 
stating  the  law.  Upon  information,  we  will 
say  that  parties  who  heard  the  charge  did 
not  understand  that  the  requests  read  were 
given.  We  wish  to  say  that  we  understood 
them  to  be  given,  and  were  somewhat  cha- 
grined when  informed  that  the  jury  did  not; 
hut.  upon  reading  the  charge,  we  see  tite 
force  of  the  daim,  and  it  is  apparent  Uiat 
the  jury  was  not  given  to  understand  that 
the  requests  as  handed  up  embodied  the  law 
upon  the  subjects  mentioned  therein,  and 
should  control  them  in  arriving  at  their  ver- 
dict. This  is  made  more  apparent  when  at- 
tention is  given  to  the  court's  action  in  rela- 
tion to  the  oral  requests,  for  in  that  case  he 
stated  the  oral  requests,  and  then  proceeded 
to  stato  his  view.  We  were  entitlra  to  have 
these  requests  given,  and,  had  we  been  im- 
pressed witii  the  true  situation  at  the  time 
tlie  charge  was  delivered,  we  should  have 
called  the  court's  attenti<m  to  it:  but  the 
error  cannot  4iow  be  remedied  except  upon 
a  new  trial."  If  the  record  was  in  a  condi- 
tion to  raise  the  question,  we  do  not  think 
the  point  is  well  taken.  A  reading  of  the 
charge  in  connection  with  what  occurred 
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BatisTies  us  the  jur^  must  have  nnderstood 
the  requests  were  given. 

Complaint  is  also  made  of  Uiat  part  of 
the  charge  referring  to  tlie  oral  request  to 
charge  the  jury  that  thej'  have  no  right  to 
consider  the  failure  of  the  defendant  to  pro- 
cure the  attendance  of  Mr.  Gereoux  as  a 
witness.  Tt  is  said  the  court  told  the  jury 
that  it  might  find  the  defendant  hhd  Bome 
reason  for  not  procuring  Gereoux  as  a  wit- 
ness, and,  if  so.  then  that  should  he  consid- 
^red.  We  do  not  so  understand  the  charge. 
The  request  to  charge  was  not  in  writing, 
but  was  oral,  and  evidently  the  court  did 
not  have  much  time  to  consider  it.  While 
the  lHp;iuase  used  by  the  Lourt  at  first  is 
somewhat  involved,  it  rails  the  attention  of 
the  jury  to  the  statement  of  counsel  as  to 
why  Mr.  Oeroux  was  not  present,  and  con- 
clu'dfis  by  saying  to  the  jury:  "You  shall 
not  infer  anything  against  the  defense  in 
this  ease  by  reason  of  their  omission  to  call 
him  as  a  witness.  He  is  not  a  party  to  the 
case,  and  the  plaintifT  had  the  same  right 
to  call  him  as  the  defendant."  We  do  not 
think  the  jury  could  have  failed  to  under- 
stand this  plain  language. 

Other  questions  are  diseussed  hy  oounsel. 
We  have  examined  them  carefully,  but  do 
not  deem  it  necessary  to  refer  to  them  fur- 
ther in  this  opinion.  Many  questions  of 
fact  were  in  dispute.  We  think  tiiey  were 
properly  submitted  to  the  jury. 

Judgment  is  affirmed. 

The  other  Justices  concur. 


James  DOYT^,  Plff.  in  Brr^ 

V. 

TOLEDO,     SAGINAW.    A  MUSKEGON 
RAILWAY  COMPANY. 

(  Ulch  ) 

A  Mhed  of  K  tbird  perMom  under  whteh 
a  railroad  company  mna  a  spur  track 
Is  within  the  mle  that  the  workln?  place  fur- 
nished by  the  maatpr  munt  be  reasonably  nale, 
to  the  extent  that  the  company  Is  twund  to 
see  that  the  roof  doee  not  fall  upon  brake- 
men  who  are  required  to  go  there  for  cars. 

<Jtine  IT,  igoi.) 

ERROR  to  the  Circuit  Court  for  Oradot 
County  to  review  a  judgment  in  favor 
<rf  defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  for  which  de- 
fendant was  alleged  to  be  responsibls.  £e- 
versed. 

The  fasts  are  stated  in  the  opinioiL 

Messrs.  Watsos  4b  Ok»pvWB  for  plain- 
tifT in  error. 

3fr.  £.  W.  Meddansh,  with  Messrs. 
Oeer  ft  Williams,  for  defendant  in  error: 

There  is  a  fatal  variance  between  the 
pleadings  and  the  proof. 

SOTK. — As  to  llnbllity  of  rfillroad  company  to 
employee  for  Injuries  received  In  the  line  of  bis 
duty  from  defective  track  not  owned  bj  the 
master,  see  Engel  v.  New  York,  P.  &  B.  B.  Co. 
(Uass.)  22  L.  B.  A.  263,  and  note. 
54  L.  K.  A. 


The  defendant  owns  the  track  tiiat  runs 
into  the  shed,  but  it  had  nothing  to  do  with 
the  erection  of  the  building,  and  has  never 
had  anything  to  do  with  keeping  it  in  t«- 
pair. 

Batterson  v.  Chicago  d  O.  T.  R.  Co.  49 
Mich.  184,  18  N.  W.  508;  Klanowski  v. 
Qi-and  Trunk  R.  Co.  84  Mich.  279,  31  N.  W. 
276;  Scbindler  v.  Milioaukee,  L.  S.  A  W.  &. 
Co.  77  Mich.  136,  4S  N.  W.  911. 

If  A  owns  a  building,  or  is  the  lessee  of  i^ 
then  the  duty  of  inspection  is  upon  him; 
but  if  he  neither  owns  nor  controls  it,  then 
no  duty  of  inspection  is  imposed  uptm  him, 
even  though  he  may  occasionally  send  his 
servant  upon  the  premises  to  do  work,  as 
was  done  in  tJie  case  at  bar. 

j^olsy  T.  Chiaago  A  2f.  W.  R.  Co.  48  Mich. 
622,  42  Am.  Rep.  481,  12  N.  W.  879;  DiMM 
V.  Western  U.  TeUg.  Co.  71  Fed.  148;  Cor- 
per  V.  Kimball,  35  L.  R.  A.  135,  23  C.  C. 
A.  669,  42  U.  8.  App.  282,  78  Fed.  94;  Caro- 
Ian  V.  Bouthem  P.  Co.  84  Fed.  84 ;  Ohiskolm 
V.  yeto  England  Teleph.  &  Teleg.  Co.  176 
Mass.  12S,  57  N.  £.  383;  Trask  v.  Old  Col- 
ony B.  Co.  1S6  Mass.  298,  81  N.  E.  6 ;  Dun- 
lap  T.  Mickmond  <E  D.  R.  Co.  81  Ga.  136,  7 
S.  E.  288. 

Plaintiff  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law. 

Piluoki  V,  Detroit  Steel  d  Spring  Works, 
117  Mich.  112,  76  N.  W.  296;  Johnson  v. 
Oakes,  70  Fed.  566;  Dube  v.  Gay,  69  X.  H. 
670,  46  Atl.  1049;  Lamotts  v.  Boyce,  106 
Mich.  646,  63  N.  W.  517 ;  Soderatrom  v.  Eot- 
land-Emerjf  Lumber  Co.  114  Mich.  83,  72 
N.  W.  13;  Juohate  v.  Miohigan  Alkali  Co. 
120  Mich.  654.  79  N.  W.  907. 

The  plaintiff  was  an  experienced  brake- 
man,  and  was  fully  aware  of  the  way  the 
business  was  conducted  on  the  defendant's 
road.  The  condition  of  the  building  was 
open  and  obvious,  and  if  there  was  any  ap- 
pa.rrait  danger  the  plaintiff  could  see  and 
guard  against  it  just  as  weil  as  the  defend- 
ant couhl;  and  under  such  draumstandeB 
there  is  no  ease  that  holds  the  master  lia- 
ble. 

Lamotie  v.  Boyce,  105  Mich.  645,  63  N. 
W.  517;  Pilucki  v.  Detroit  Steel  d  Spring 
Works,  117  Micb.  Ill,  76  N.  W.  296;  Soder-, 
sirom  V.  Holland-Emery  Lumber  Oo.  114 
Mich.  83,  72  N.  W.  13;  Jvohate  v.  MiohigtM 
Alkali  Co.  120  Mich.  654,  79  N.  W.  907; 
Pahlan  v.  Detroit,  O.  H.  d  M.  R.  Go.  122 
Mich.  232,  81  N.  W.  103. 

Where  the  servant  sees  and  knows  that 
the  master  doee  not  regularly  inspect  the 
structure  in  question,  or  has  not  had  oppor- 
tunity to  inspect  it,  then  the  servant  must 
inspect  for  himself  and  at  his  own  risk,  if 
he  makes  use  of  it. 

Texas  d  P.  R.  Co.  v.  Patton,  9  C.  C.  A. 
487,  23  U.  8.  App.  319,  61  Fed.  259;  Teajos 
d  p.  R.  Co.  V.  ilinniok,  10  C.  C.  A.  1,  23 
U.  8.  App.  310,  61  Fed.  637 ;  Flood  v.  West- 
cm  V.  Teleg.  Co.  131  N.  Y.  608.  80  N.  B. 
196. 

The  plaintiff  was  performing  work  upon 
a  side  track,  where  l£e  defendant  owed  him 
a  different  duty  from  that  which  it  would 
have  owed  him  if  he  had  be«i  performing 
work  upon  its  main  track.     He  himself 

Digitized  by  Google 


UlCUIOAH  SUFBIHE  CODUT. 


was  required  to  be  on  the  locdEOut,  and  he 
assuiaed  any  and  aJl  risks  that  were  ina- 
dent  to  doing  switching  upon  a  side  track. 

Batteison  v.  Chicago  A  0.  T.  R.  Oo.  63 
Mich.  127,  18  N.  W.  584;  Illick  v.  Flint  d 
P.  M.  R.  Co.  67  Mich.  639,  36  N.  W.  708; 
O'Donnell  v.  Duluth,  8.  8.  d  A.  R.  Co.  89 
Mich.  174,  60  N.  W.  801;  Phelpa  T.  Chicago 
A  W.  if.  R.  Co.  122  Mich.  171,  81  N.  W.  101, 
84  K.  W.  66. 

He  company  had  the  right  to  rely  upon 
the  owners  of  the  building  pwiorming  their 
duty,  and  it  was  not  n^Ugent  in  assuming 
that  they  would  do  it. 

Foley  V.  Chicago  d  V.  W.  R.  Co.  48  Mich. 
022,  42  Am.  Rep.  481,  12  N.  W.  879;  Dan- 
iel V.  Metropolitan  B,  Oo.  L.  B.  6  H.  L.  45. 

Moore,  delivered  the  opinion  of  tiie 
court: 

The  plaintiff  sued  the  defendant  to  re- 
cover for  personal  injuries  received  by  him 
while  in  the  employ  of  the  defendant.  The 
trial  judge  directed  a  verdict  in  favor  of  de- 
fendant. The  case  is  brought  here  by  writ 
of  error. 

The  Sparta  Brick  &  Tile  Company  is  en- 
sued, near  Sparta  and  near  the  line  of  the 
defendant's  road,  in  making  bricks  and  tile. 
Their  kilns  are  under  a  center  building,  up- 
wards of  200  feet  long.  This  building  con- 
sists of  posts  net  in  the  ground,  and  extend- 
ing above  the  grciund  atraut  16  feet,  upon 
the  top  of  which  are  plates.  The  roof 
boarcU  extend  from  these  plates  to  the  cen- 
to*  of  the  building,  the  highest  point  being 
midway  between  tite  rows  of  posts.  On 
each  side  of  tlie  center  of  the  building,  and 
extending  its  entire  length,  is  a  lean-to, 
about  1.1  feet  wide.  The  sides  of  the  build- 
ing are  open.  The  outside  of  the  lean-to  is 
made  of  tamarack  posts,  6  to  8  inches  in 
dinmeter,  set  in  the  ground  at  intervals  of 
12  or  14  feet,  and  12  feet  higti.  On  the  tops 
of,  these  posts  plates  are  spiked.  At  fre- 
quent iniervals  rafters  lead  from  the  outside 
plates  to  the  outside  plates  Of  the  center 
building.  The  rafters  are  connected  with 
each  other  by  strips,  some  (A  which  are  2 
inches  by  4  inches,  and  some  4  inches  by  4 
inches.  Upon  the  tops  of  these  strips,  inch 
boards.  16  feet  long,  were  nailed,  reaching 
from  the  plates  on  top  of  the  12-feet  posts 
to  the  plates  on  the  center  of  the  building. 
The  boards  on  the  center  building  were 
loose,  and  when  the  Ores  were  started  in  the 
kilns  were  removed  from  the  center  build- 
ing, and  slipped  over  on  the  roof  of  the  lean- 
to.  Tlie  defendant  company  built  a  siding 
into  the  lean-to  from  its  track  over  the  land 
d  the  brick  and  tile  company,  which  com- 
pany loaded  the  cars  frmn  bricks  which  had 
been  taken  from  the  kilns,  and  which  were 
sometimes  piled  in  the  lean-to  while  ftwait- 
ing  sliipnient.  When  the  cars  were  loaded, 
usually  when  the  brakes  were  loosened,  they 
could  easily  be  run  outside  of  the  building, 
where  they  were  received  by  the  defendant 
company,  but  sometimes  it  was  necessary 
to  go  into  the  building  for  them.  The 
building  was  erected  by  the  brick  and  tile 
company,  and.  so  far  as  it  was  kept  in  re- 
pair, was  repaired  by  them;  the  railroad 
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company  exercising  no  contr(ri  over  the 
building.  The  plaintiff  was  twenty-five 
years  old.  He  had  been  a  brakeman  nearly 
three  years.  He  was  in  the  employ  of  the 
defendant,  and  had  made  four  trips  over  its 
road  in  the  capacity  of  a  brakeman  on  a 
freight  train.  These  trips  took  him  near 
the  building  in  question.  On  December  28, 
1898,  the  main  part  of  the  train  was  left 
near  tlie  station,  while  the  locomotive  and 
a  box  car  were  backed  upon  the  siding  for 
the  purpose  of  getting  two  flat  cars  that 
were  under  the  lean-to.  The  plaintiff  was 
instructed  to  make  the  coupling.  While- 
the  train  was  moving  slowly,  he  was  at- 
tempting to  remove  the  pin  from  a  Jenuey 
coupler,  which  was  attached  to  the  moving 
car,  for  the  purpose  of  making  the  coupUng^ 
yrbm  he  should  reach  the  cars  under  the 
^ed.  He  had  got  but  8  to  18  feet  into  the 
shed,  when  a  portitm  of  the  roof  fell,  and  he- 
received  the  injuries  which  are  the  cause  of 
this  litigation.  It  is  his  claim  that  it  was 
the  duty  of  the  defendant  to  furnish  him  a 
reasonably  safe  place  to  work,  and  to  keep- 
this  building  in  a  reasonably  safe  condition, 
and  that,  not  having  done  it,  tjie  company 
was  guilty  oi  n^ligence  which  gave  him  a 
cause  for  action.  The  n^ligenoe  is  stated 
in  the  declaration  as  follows:  "Plaintiff 
allies  that  said  defendant  wholly  failed  tO' 
maintain  said  building  in  a  reasonably  safe 
condition,  or  in  reasonable  repair,  but  it  al- 
lowed said  building  to  become  old,  roiten^ 
and  worn  out;  the  ro<tf  end  rafters  Uiereof 
become  'weak,  and  in  such  a  condition  that 
they  would  separate  from  whatever  sub- 
stance or  thins;  they  were  attached  to;  that 
said  building  had  stood  so  long,  and  was  in 
such  a  condition,  that  it  was  rickety,  and 
was  liable  at  any  minute  to  fall  from  its 
own  weight,  and  it  not  being  of  suflicient 
strength  to  hold  itself  together,  whieh  con- 
dition was  apparent  to  anyone  upon  maxy 
reascmable  examination  oS  the  same;  and 
this  plaintiff  alleges  that  it  was  the  dul^' 
of  said  defendant  to  have  examined  said 
building,  and  to  have  ascertained  its  condi- 
tion, but  that  said  defendant  wholly  failed 
and  neglected  to  make  any  such  examina- 
tion." The  testimony  offered  by  the  plain- 
tiff vsi»  to  the  effect  that  the  building  was- 
not  prt^erly  constnieted  in  the  first  place, 
that  it  was  old  and  weak,  and  that  its  con- 
dition was  apparent  to  anytme  who  would 
examine  it,  and  that  about  two  years  before 
the  accident  occurred  a  portion  of  the  roof 
had  fallen.  On  the  part  of  the  defeudant 
the  testimony  was  to  the  effect  that  the- 
building  was  well  built,  and  was  of  the  same 
charac^r  of  construction  usual  for  bolld- 
inga  erected  for  the  purpose  for  which  this 
was  used.  The  testimony  showed  that 
when  the  portion  of  the  roof  fell,  about  two- 
years  hefore  the  accident,  its  falling  was 
occasioned  by  a  heavy  fall  of  snow,  coming- 
upon  a  portion  of  the  roof  which  was  a  paxt 
of  an  extension  then  in  process  of  constroe- 
tion  before  the  posts  and  rafters  were  per- 
manently in  place;  that  the  building  had. 
been  in  constant  use  hy  the  employees  of 
the  brick  and  tile  c<Hnpany,  and  that  there 
was  nothing  in  its  appearaqqa  to  indicate 
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to  anyone  there  wu  oi^  danger  of  its  fall- 
ing- The  lean-to  was  miilt  to  keep  the  rain 
off  the  side  of  the  kiln,  and  f rem  the  bricks 
piled  under  the  lean-to,  and  to  protect  the 
men.  when  loading  the  cars.  The  shed  was 
fto  low  the  locomotive  could  not  be  run  un- 
der it.  If  refrigerator  or  furniture  cars 
were  run  under  it,  the^  would  hit  against 
the  rafters  and  boards,  and  a  like  result 
had  occurred  once  or  twice  from  the  end  of 
a  break  rod  on  a  high  car  hitting  the  roof. 
The  evidence  shows  that  the  roof  had  been 
struck  a  week  or  two  before  the  accident, 
but  the  injury  had  been  repaired,  and  the 
roof  left  in  perfect  condition.  It  is  not 
shown  how*  the  accident  occurred,  unless  it 
is  disclosed  hy  the  answer  of  Mr.  Warner 
on  the  croH8-e.Yainination  as  to  what  made 
the  roof  tumble,  when  he  said,  "I  don't 
know  of  any  reason,  unless  there  had  been 
an  excessive  weight  of  snow,  or  they  struck 
it  with  their  c-ars  when  tliey  came  in,  as 
they  had  done  before."  Or  the  testimony 
of  the  engineer,  who  gave  tlie  signal  t«  stop 
when  the  roof  felt,  that  he  saw  Mr.  Doyle 
coining  out  of  the  ^ed  holdinjg  his  left  hand, 
apparently  dazed,  and  that  he  was  covered 
vnth  snow. 

Counsel  for  the  plaintiff  say:  "When  the 
servant  in  Michigan  accepts  service  from  a 
master,  there  is  a  contract  between  him  and 
the  master  that  the  master  wilt  furnish  him 
a  reasonably  ^afe  place  in  which  to  work, 
and  it  is  a  duty  that  the  master  cannot 
shirk  or  charge  to  others  than  himself  by 
contract,  bargain,  or  any  sleight  of  hand 
performance;  citing  Morion  v.  Detroit,  B. 
C.  &  A.  R.  Co.  81  Mich.  423.  46  N.  W.  Ill ; 
Van  Dusen  v.  Letellicr,  78  Mich.  492,  44  N. 
W.  672;  Johnson  v.  Spcor,  76  Midi.  139,  42 
N.  W.  1092;  Adams  v.  Iron  Cliffs  Co.  78 
Mich.  272,  44  N.  W.  270;  Htmn  v.  Michigan 
C.  B.  Co.  78  Mich.  513,  7  L.  R.  A.  SOO,  44  N. 
W.  6fl2;  Harrison  v.  Detroit,  L.  A  N.  R.  Co. 
79  Mich.  409,  7  L.  R.  A.  623,  44  N.  W.  1034; 
Brovm  v.  Oilchrist,  80  Mich.  56,  46  N.  W. 
82;  Baihoff  V.  Michigan  C.  R.  Co.  106  Mich. 
606,  65  N.  W.  592."  We  have  no  doubt  this 
proposition  is  fully  sustained  by  the  rulings 
of  this  court.  Coun»el  say  the  same  doc- 
trine applies  when  a  railroad  company  is 
using  property  belonging  to  anothei'  com- 
pany or  to  someone  else;  citing  Shearm.  & 
Redf.  Neg.  S  196;  Wabash,  8t.  L.  P.  R. 
Co.  V.  Peyton,  106  111.  534;  Stctler  v.  Chica- 
go &  N.  W.  R.  Co.  40  Wis.  497,  1  N.  W.  112 
49  Wis.  609,  6  N.  W.  303;  and  other  cases. 

It  is  initiated  by  defendant  tliut  an  e.\am- 
ination  of  Uiese  cases  shows  the  defecta  re- 
sulting in  the  injury  related  to  the  roadlied 
itself,  or  to  the  ^ain  or  its  pquijiments,  and 
for  that  reason  do  not  apply  to  the  ease  at 
bar.  If  the  principle  determined  these 
cases  is  to  control,  we  think  it  cannot  be 
said  that  the  duty  of  the  company  to  main- 
tain a  safe  place  for  its  employees  to  work 
is  discharged  if  it  leai'es  a  structure  over 
its  tracks  in  so  unsafe  a  condition  as  to  im- 
peril the  safety  of  an  employee  whose  duty 
it  is  while  employed  to  pose  under  it.  Was 
it,  then,  the  duty  of  the  ctmipany  to  its  em- 
ployees to  see  that  this  place  where  it  built 
ibsVack,  and  where  it  amt  its  employee  to 
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work,  was  reasonably  safeT  In  Bon 
Zona  Tiep.  104  Mich.  320,  62  N.  W.  401,  it 
was  held,  in  effect,  that,  in  building  an  ap- 
proach to  a  bridge,  the  township  authorities- 
may  not  ignore  surroundings,  but  are  liound 
to  exercise  such  caution  as  existing  circuni- 
stonces  suggest.  If  the  duty  of  maintain- 
ing this  spur  was  a  dut^  which  the  company 
owed  to  its  employees,  it  will  not  do  to  say 
that  this  duty  was  performed  by  building 
a  track  which  had  no  defects  in  itself,  if 
there  was  that  above  the  track  which  en- 
dangered the  safety  of  the  employee.  The' 
rule  is  established  by  the  weight  of  author- 
ity that,  when  a  railroad  company  runs  its 
trains  over  tracks  owned  by  another,  the 
company  is  bound  to  see  that  the  tracks  »re 
in  a  safe  condition.  Stetlcr  v.  Chicago  d 
N.  W.  R.  Co.  46  Wis.  497,  1  N.  W.  112;  Lit- 
tle Rock  &  Ft.  S.  R.  Co.  V.  Caglc,  53  Ark. 
.147.  14  S.  W.  89;  Wisconsin  C.  R.  Co.  v. 
Ross,  142  III.  9,  31  N.  E.  412;  Murray  v.  Le- 
high Valley  R.  Co.  60  Conn.  512,  32  L.  R.. 
A.  539,  34  Atl.  600.  See  also  ^ipaulding  v. 
W.  N.  Flynt  Oranite  Go.  169  Mass.  687,  34 
N.  E.  1135. 

It  is  urged  by  counsel  that,  though  they 
have  not  been  able  to  find  a  case  just  like 
this,  applying  the  principles  announced  in 
Pahlan  v.  Detroit,  G.  H.  <£  if.  R.  Co.  122 
Mich.  232,  81  N.  W.  103,  to  this  ease,  it  jus- 
tified the  judge  in  directing  a  verdict  in  fa- 
vor of  defendant;  counsel  citing  also  Caro- 
lan  V.  Southern  P.  Co.  84  Fed.  84.  The- 
Pohlan  Cms  was  determined  upon  the  as- 
sumption of  risk  by  the  emplovee,  who  had 
knowledge  of  like  conditions  along  the  way 
of  the  company.  The  opinion  of  Justice 
Hooker  recc^nized  that  the  company  was 
bound  to  furnish  a  reasonably  safe  place  to- 
work.  Nor  is  the  case  of  Carolan  v.  South- 
em  P.  Co.  84  Fed.  84.  in  point.  In  that 
case  the  question  was  whether  the  companj' 
was  liable  to  an  employee  for  injuries  re- 
ceived by  him  because  of  the  improper  piling 
oi  boxes  or  freight  on  a  wharf  adjacent  to 
defendant's  track.  The  condition  which 
caused  the  injury  to  plaintiff  arose,  not 
through  an  unsafe  condition  of  the  prem- 
ises, but  because  of  an  improper  use  made- 
of  premises  in  prtqier  condition,  of  whieb 
the  plaintiff  had  notice.  In  the  present 
case  the  plaintiff  cannot  be  said  to  have  as- 
sumed the  risk  that  the  building  into  which 
the  company  ran  its  tracks  was  liable  to  fall 
down  upon  him  while  in  the  performance 
of  his  duties.  It  is  not  a  case  in  which  the 
structure  could  be  avoided,  as  in  the  Pahlan 
Case.  If  in  any  case  au  employee  has  a 
right  to  rely  upon  the  performance  of  the- 
duty  to  provide  a  sofe  place,  it  would  seem 
that  he  may  do  so  when  he  is  called  upon  to 
pass  under  a  building,  to  the  extent,  at 
least,  of  assuming  that  the  building  will  not 
fall  upon  him  by  its  own  weight.  We 
think  the  case  was  one  that  should  have- 
been  left  to  the  jury  under  proper  instruc- 
tions from  the  court. 

Judgment  ia  reversed,  and  a  new  trial 
granted. 

HomtKomerr,  Ch.  J.,  and  Orant,  J.,, 
concur.  Lone,  J;  concurs  in  the  result.. 
Hooker,  J.,  did  not  sit. 
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Jolt, 


Rubie  FERRIS 

V. 

Albert  P.  NEVILLE,  Appt. 
(  Mich  ) 

1.  A  paver  1«  a  will  wbleb  Is  Unlj  ezecated 
as  such,  and  reads:  Tbis  is  good  to  MIbs 
Ruble  Ferns  for  etgbt  bundred  dollars  for 
care  and  attendance  rendered  bj  ber  to  me  in 
my  last  slckneea.  Thli  elgbt  bnndred  dol- 
lars Is  to  be  collected  out  at  my  estate  after 
my  deatb,  provided,  bowever,  I  die  a  bacbelor. 

S.  Parol  evidence  la  admissible  to  sbov 
that  a  will  was  properly  executed  and  wl^ 
nessed  according  to  tbe  reaulrementa  of  tbe 
statute. 

(July  10,  1901.) 

APPEAL  by  contestant  from  an  order  of 
the  Circuit  Court  for  Bay  County  ad- 
mitting to  probate  an  instrument  allied  to 
be  tha  last  will  and  testament  of  Jacob  S. 
Embody,  deceased.  Affinaed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Porter  ft  HaSex  and  HoDon- 
nell  ft  Dnff  J  for  appellant. 

Mr.  James  Vaa  KlMok,  with  Mr.  T,  E. 
Webster,  for  appellee: 

The  instrument  is  a  will  pure  and  simple. 
The  manner  of  making,  witnessing,  and  the 
right  reserved  to  destroy  its  effect  by  mar-, 
riage, — all  tend  to  show  tbe  intrat  of  the 
maker  to  treat  the  instrument  aa  a  will. 

The  intention  of  tbe  maker  is  t^e  pivot 
of  the  question,  and  is  to  be  gathered  from 
all  parts  of  the  instrument. 

Vrich'a  Appeal,  80  Pa.  386,  27  Am.  Rep. 
707 ;  Grisicold  v.  Hicks,  132  111.  494,  24  N. 
E.  63  j  Rollins  v.  Davis,  96  Oa.  107,  23  S. 
E.  392;  Qoff  V.  Davenport,  96  Ga.  423,  23  S. 
E.  305;  Michigan  Mut.  Ben.  Asso.  v.  Rolfe, 
TO  Mich.  146,  42  K.  W.  1004. 

A  will  is  the  disposition  of  one's  property 
to  take  effect  after  death. 

Be  High,  2  Dougl.  (Mich.)  515:  Biglcy 
V.  Souvey,  45  Mieh.  370,  8  N.  W.  98; 
Morrell  v.  Dickey,  1  Johns.  Cfa.  153; 
Bayleif  v.  Bailey,  5  Cush.  24S;  0<ige  T.  Oage, 
12  N.  H.  371 ;  Schouler.  Wills,  H  276,  2641; 
1  Redf.  Wills,  170. 

iMMth  J-*  delivered  the  opinltm  of  the 
court: 

This  is  an  a^eal  from  an  order  oi  the  pro- 
bate court  of  Bay  county  admitting  to  pro- 
bate a  certain  writing  which  is  claimed  to 
be  the  last  will  and  testament  of  Jacob  E. 
Embody,  deceased,  who  died  May  8,  1898. 
The  paper  reads  as  ftdlows: 

State  of  Michigan,  1  . 
County  of  Bay  j"  ' 
-  To  Whom  It  may  Concern:  This  is  good 
to  Miss  Rubie  Ferris  for  eight  hundred  dol- 
lars, as  payment  for  care  and  attendance  ren- 
dered by  her  to  me  in  my  last  sickness.  This 
eight  hundred  dollars  is  to  be  collected  out 


of  my  estate  after  my  death;  providing^ 
howerrer^  I  die  a  bachelor. 

his 

Jacob  E.  X  Embody.    [L.  S.] 

mark. 

SiCTed  and  sealed  ia  presence  oi 
James  FettersiHi. 
Edwin  U.  Hover. 
Dated  at  Lengarille,  Bay  county,  Michi- 
gan, this  10th  day  of  February,  a.  d.  1898. 

There  is  no  question  but  that  the  deceased 
died  a  bachelor. 

Tbe  cause  was  tried  in  the  circuit  court 
before  a  jury  on  the  appeal,  and  judgment 
entered  on  verdict  finding  the  instrument 
above  set  forth  to  be  the  last  will  and  testa- 
ment of  Jacob  E.  Embody,  deceased.  The 
administrator  of  the  estate  has  appealed. 
His  counsel  says  in  brief  that  but  two  ques- 
tions are  raised,  to  wit:  "(1)  Does  this 
paper  constitute  a  will,  even  if  properly  ex- 
ecuted and  witnessed!  (2)  Did  the  court 
err  iu  ttie  admission  and  exclusion  of  testi- 
mony olf  ered  showing  that  the  will  was  prop- 
erly executed  and  witnessed  according  to  the 
statute,  and  was  that  question  of  fact  prop' 
erly  submitted  to  the  juryT" 

The  proponent  of  the  will  called  James  . 
Petterson  as  a  witness.  He  testified  that 
he  came  to  the  house  of  one  Mr.  Ferris,  at 
Lengsville,  on  February  19,  1808;  that  he 
saw  the  deceased,  Jacob  B.  Embody,  upstairs 
in  the  house,  and  talked  with  him  awhile, 
when  deceased  tapped  on  the  window  and 
called  Edwin  Hover,  the  other  witness  to  the 
will,  who  came  up ;  that  the  paper  here 
claimed  to  be  the  will  of  Mr.  Embody  was 
then  signed  in  liis  presence  by  Embody,  and 
that  he  and  Hover  signed  as  witnesses  to  it 
at  Mr.  Embody's  request;  that  the  witnesses 
both  signed  at  the  request  of  Embody,  and 
in  his  presence  and  in  the  presence  of  each 
other;  that  Hover  wrote  the  words,  "Dated 
at  Lengs\-ille,  Bay  county,  Michigan,  this 
I9tb  day  of  February,  1898,"  at  the  request 
of  Mr.  Embody  ;  that  Embody  then  requested 
Hover  to  take  Uie  paper  and  keep  it  until  he 
(testator)  died  or  got  better,  and  if  he  died 
it  was  to  be  given  to  Mr,  Ferris,  and  if  he 
lived  it  was  to  be  returned  to  deceased.  Ed- 
win U.  Hover,  the  other  witness  to  the  pa- 
per, was  called,  and  testified  that  he  had 
known  Mr.  Embody,  the  testator,  about  a 
year ;  that  it  was  hia  signature  to  the  will ; 
and  that  the  date  lodfed  like  his  handwrit- 
ing, but  that  he  was  not  positive  it  was  his 
handwriting.  He  further  testified  thai:  he 
sisned  the  paper  at  his  home,  near  Unioa- 
Tille,  about  a  year  after  it  was  dated  (that 
is,  about  the  6th  or  7th  of  February,  1809 )  ; 
that  Mr.  Ferris  brought  the  paper  to  him  and 
asked  him  to  sign  it;  that  Fenas  told  him 
that  he  wrote  the  body  of  it,  but  that  Em- 
body died  so  suddenly  they  did  not  get  it 
quite  finished,  and  that  he  (Ferris)  knew  it 
was  alt  right,  and  he  (witness)  supposed  it 


NoTs. — For  other  cases  In  tbls  series  as  to 
wbat  Is  snffldent  to  constitute  a  will,  see  notes 
to  Vroman  v.  Powers  (Oblo)  8  L.  B.  A.  38  ;  and 
Cawley's  Appeal  (Pa.)  10  L.  B.  A.  93 :  also 
Drelsbach  v.  Serfass  (Pa.)  8  L.  B.  A.  836; 
54  L.  B.  A. 


Crocker  v.  Smith  (Ala.)  16  L.  R.  A.  676;  and 
r^ve  V.  Blauw  <Kan.>  48  L.  B.  A.  257. 

Vm  Bofflclency  of  letter  to  constltnte  will,  see 
He  BIchardson  (Cal.)  15  Z^.  B.  A.  685,  tnd  noU. 
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was  all  right,  and  signed  it ;  that  the  other 
witness  (Petterson)  was  not  there,  and  Em- 
hodj  was  not  there.  On  his  further  examina- 
tion the  witness  testified  tlut.  If  he  testified 
on  the  hearing  in  the  probate  court  that  he 
signed  the  paper  in  the  presence  of  Fetter- 
son  and  at  the  request  of  Embody,  it  was 
false.  He  then  stated:  "I  lied  in  probate 
court  because  I  was  under  the  influence  of 
liquor.  ...  I  was  somewhat  under  the 
influence  of  liquor  when  I  signed  this."  The 
pTop<aient  introduced  testimony  tending  to 
■how  that,  while  Mr.  Bmbody  was  sUlI  liv. 
ing,  Mr.  Hover,  the  above  witness,  had  this 
paper  in  his  posseaaion ;  that  he  showed  it  to 
(me  Otto  Bruce,  and  at  Embody's  request 
read  it  over  to  Bruce;  and  that  he  showed 
it  to  Mr.  Ferris's  son  Fred,  and  let  him  read 
it,  and  said  he  was  going  to  give  it  to  Mr. 
Ferris.  The  judge  of  probate  of  Bbj  coun- 
ij  was  called  as  a  witness,  and  testified  that 
Hover  was  called  as  a  witness  on  the  allow- 
ance of  the  will,  and  stated  that  "he  was 
passing  the  bouse  where  the  deceased  was  at 
that  time,  and  that  the  deceased  beckoned 
to  him  to  come  up;  that  he  went  into  the  up- 
per room  of  the  house  and  there  were  par- 
Ues  present,  (that  is,  the  two  subscribing 


seta  anything,  and  no  injustice  would  be 
done  if  it  is  allowed  as  a  will  or  claim,  pro- 
viding it  is  honest  and  just.  Kow,  in  r^ard 
to  the  proof  of  this  will :  You  have  heard 
the  testimwy  of  Petterson.  He  was  on  the 
stand  as  a  witness.  You  saw  how  he  be- 
haved, and  heard  what  he  had  to  say,  and,  no 
doubt,  obser\-ed  his  method  of  ginng  his  tes- 
timony. If  you  believe  Mr.  Petterson,  you 
may  find  in  favor  of  this  will.  But,  before 
you  can  find  in  favor  ctf  the  will,  you  must 
find  that  both  Petters<m  and  Hover  signed 
this  will  as  witnesses  at  the  time  that  Pet- 
terson says  he  signed  it.  Now,  in  support  of 
that  view  of  the  case,  this  ma^  be  said :  The 
testimony  of  this  boy  was  given  before  the 
probate  court  some  time  ago.  There  he  tes- 
tified substantially  the  same  as  Petterson 
testified,  according  to  bis  own  testimony  and 
tbe  testimony  of  Judge  Wright.  The  events 
about  which  he  spcdce  were  more  recent  in 
his  recollection  then  than  they  are  now,  or 
will  be  at  any  later  day  than  that  date.  I 
do  not  see  in  the  case  ( it  has  not  leaked  out, 
at  least)  what  inducement  or  temptation 
was  held  out  to  this  boy  to  commit  perjury 
at  that  time,  or  to  make  a  forgery  by  sign- 
ing the  will  aa  a  witness,  bemuse  it  is  a 


witnesses  and  the  deceased) ;  that  the  de-l  f»gery  to  attest  a  will  that  is  false.  Now, 
ceased  presented  him  the  paper  and  asked  <  you  will  consider  that  in  r^rd  to  his  tea 


him  to  witness  it;  that  the  name  of  the  tes- 
tator had  been  signed  to  the  will;  and  that 
he  then  and  there  signed  it  at  the  request 
of  the  deceased.  Other  testimony  was  also 
given  of  like  character.  The  witness  Hover 
was  recalled,  and  gave  testimony  tending  to 
show  that  he  never  showed  the  paper  to  Fred 
Ferris  or  Otto  Bruce. 

Upon  this  and  other  testimony  introduced 
in  the  case,  the  court  charged  the  jury: 
"Now,  I  charge  you  explicitly  that  unless 
this  will  was  signed  at  the  time  that  Petter- 
son says  he  signed  it,  in  the  presence  of  the 
testator  and  in  the  presence  of  each  other, 
the  will  is  void,  it  never  took  effect,  it  never 
became  a  will;  and  if  the  testimony  of  the 
young  man  that  it  wss  carried  down  to  Tus- 
cola county  long  after  Its  execution — if 
what  the  witness  said  was  true,  the  will  was 
never  completed,  because  it  must  be  com- 
plied during  the  lifetime  of  the  testator. 
Now,  that  brings  us  to  the  second  question. 
If  the  wiil  waa  signed  in  the  presence  of  these 
two  witnesses  and  in  the  presence  of  the  tes- 
tator, and  at  his  request,  the  will  is  valid 
and  effectual.  There  is  a  question  of  law 
as  to  whether  the  instrument  is  a  will  or 
not,  and  it  is  a  close  question.  My  first 
impression  was  the  same  as  my  brother  Me- 
Donnell's.  I  thought  it  was  a  mere  promise 
or  a^eement  to  pay.  A  subsequent  partial 
examination  somewhat  changed  my  views, 
and  I  charge  you,  as  a  matter  of  law,  that 
it  is  a  will;  that  is,  if  it  is  proved  to  be 
properly  executed.  If  it  were  a  claim 
■gainst  the  estate,  it  would  come  in  for  its 
share  of  the  money  with  the  other  creditors, 
and  might  consume  all  the  estate,  and  might 
t>e  of  value  to  the  amount  of  tbe  whole  face 
of  it  unless  the  debts  exceed  the  whole  value 
of  the  estate.  But,  as  a  will,  it  is  subject  to 
all  the  debts  of  the  estate  before  the  l^tee 
64  L.  11.  A, 


timony.  He  was  living  ap  there  in  that 
neighborhood.  He  was  well  acquainted  with^ 
and  a  near  neighbor  to,  the  parties  interest- 
ed; and  his  name  appears  upon  that  instru- 
ment, and  he  appeared  before  tbe  probate 
court  and  testified  to  it.  Now,  so  far,  there 
would  seem  nothing  unusual  about  him,  or 
the  evidence  that  he  gave,  or  the  things  that 
he  did.  If  anybody  else  had  done  it,  it 
would  be  a  very  natural  thing  to  do;  but 
he  says  that  he  swore  falsely  before  the 
judge  of  probate;  that  he  never  witnessed 
the  will  until  the  day  before  the  8th  of  March 
last, — the  7th  of  March, — when  Mr.  Ferris 
and  someone  else  came  to  him,  down  in  Fair- 
grove,  and  told  him  that  he  knew  that  ths 
will  or  paper  «Hitained  the  last  wishes  of 
Mr.  Embody,  which  he  assented  to,  and 
thought  there  was  no  harm  In  signing  it. 
It  is  jwssible  that  the  boy  was  innocent  ia 
signing  that  document,  and  that  he  was  im- 
posed upon  or  induced  to  sign  it.  His  tes- 
timimy  in  r^ard  to  the  liquor  that  he  drank 
you  may  e<wider,  but  it  is  very  dangerous 
evidence  for  you  to  pay  much  attention  to. 
He  details  exactly  what  happened  immedi- 
ately after  that  same  time,  and,  so  far  as  it 
casta  a  dark  shadow  on  this  transaction  and 
seems  to  shed  light  on  the  other  aide,  you 
will  ctmsider  it  with  the  utmost  care,  if  you 

five  any  credence  to  it  whatever.  He  testi- 
es  that  he  signed  it  on  the  7th  of  March. 
Judge  Wright  comes  here  and  testifies  that 
the  paper  was  filed  in  his  court  on  the  8th 
day  of  March,  and  that  he  Miw  it  in  tha 
hands  M  Judge  Webster  two  weeks,  and 
maybe  three  wedu,  before  that  day;  and  he 
says  that,  while  he  cannot  swear  positively 
it  is  the  same  paper,  he  thinks  it  was.  Now, 
if  it  was  before  Judge  Wright  two  or  three 
wedu  before  the  8th  day  of  March,  it  oould 
not  have  been  witnessed  Ij  this  Hover  oa 
30 

Google 


Digitized  by 


466 


MICIIIOAN  SUPRBHE  <JODRT. 


JCLT, 


the  7th  of  March,  and  his  teetimoiiy  is  false  I 
if  that  was  so ;  and  still  you  will  consider  it. 
Hover  himself,  in  answer  to  my  questions,  I 
stated  that  the  testimony  that  was  given  was 
false,  that  he  was  a  cousin  of  one  of  the  at- 
torneys in  the  case,  and  that  he  advised  him 
to  keep  out  of  the  way  of  the  officer  who 
wanted  to  serve  a  subpoena  upon  him.  My 
friend  McDonnell  has  stated  that  that  was 
no  flense  under  the  law  of  Michigan, — to 
keep  out  of  the  way  of  an  officer.  If  he  had 
kept  out  of  the  way  entirely, — got  away  be- 
fore he  was  served  with  the  subpoena, — it 
certainly  would  have  left  his  own  reputation 
a  ^eat  deal  better  than  it  may  be  after  this 
trial.  But  he  admits  that  he  swore  falsely 
on  a  former  occasion.  He  plastered  himself 
over  many  times  more  by  detailing  his  con- 
nection with  the  forgery  of  this  will,  if  his 
version  be  true.  Now,  gentlemen,  you  can 
believe  that  testimony  u  you  w«nt  to,  or 
you  can  reject  it  totally,  or  you  cap  believe 
any  part  of  it  you  are  a  mind  to,  and  reject 
the  balance.  You  have  the  whole  matter  in 
your  hands,  and  you  ought  to  apply  your 
best  judgment  to  it.  It  is  a  genertu  rule  of 
law  that,  if  a  witness  deliberately  and  inten- 
tionally and  knowingly  teatilies  falsely  in 
T^ard  to  one  part  of  a  case,  that  all  his  evi- 
drace  in  the  case  may  be  rejected  by  the 
jury,  and  in  many  cases  ought  to  be,  because 
the  law  does  not  trust  even  to  the  jury  the 
task  of  picking  out  the  truth  from  the  false 
parts  of  the  perjurer's  testimony.  In  sup- 
port of  the  will  there  is  the  boy  Bruce,  who 
said  he  saw  this  man  Hover  have  it  along 
at  an  early  day;  that  it  was  given  to  the  de- 
ceased; that  he  read  it  and  gave  it  back  to 
him.  Fetterson  said  it  was  given  to  this 
young  man  for  safe-keeping  when  the  exe- 
cution of  the  will  was  finished.  The  Ferris 
boy  testifled  that  he  worked  some  days  to 
pay  up  a  debt  of  his  father  to  Hover,  and 
that  he  saw  the  will;  that  this  man  told 
him  that  when  he  had  worked  out  the  d^t 
he  was  going  to  give  it  to  his  father.  These 
are  confirmatory  circumstances  that  you 
may  consider,  always  bearing  in  mind  that 
to  sustain  tliis  will  you  have  got  to  find  that 
it  was  signed  at  the  time  Fetterson  signed 
it,  in  the  presence  of  the  deceased,  at  his  re- 
quest, and  in  the  presence  of  each  other.  If 
you  do  not  find  that  fact,  you  will  find 
against  the  will.  If  you  do  find  it,  you 
will  find  in  favor  of  the  will ;  and  it  seenu 
to  me  that  that  is  the  critical  point  in  the 


I  case,  and  80  far  as  the  testimony  tends  to 

confirm  that  view  of  it,  or  tends  to  disaffirm 
I  that  view,  you  ought  to  consider  it  carefull^v. 
If  you  find  a  verdict,  it  will  either  be  that 
you  find  in  favor  of  the  will,  or  that  you 
find  against  the  will.  Put  it  in  those  words, 
and  the  court  will  understand  by  that  that 
you  find  that  no  will  was  executed  or  proved, 
or  you  will  find  that  this  will  was  executed.*' 
Section  9266,  Comp.  Laws  1897,  provides: 
"No  will  made  within  this  state,  except  such 
nuncupative  wills  as  are  mentioned  in  the 
following  section,  shall  be  effectual  to  pass 
any  estate,  whether  real  or  personal,  nor  to 
charge  or  in  any  way  affect  the  same  unless 
it  be  in  writing  and  signed  by  the  testator 
or  by  some  person  in  his  presence  and  by  his 
expreaa  direction,  and  attested  and  sub- 
scrihed  in  the  presence  of  the  testator 
two  or  more  competent  witnesses."  It  is  the 
contention  of  counsel  for  contestant  that  this 
paper  does  not  constitute  a  will;  that,  if  it 
was  ever  executed,  it  is  nothing  more  than 
a  duebill  or  acknowledgment  of  a  debt  of 
$800  owing  to  Miss  Ferris  by  the  deceased. 
We  cannot  agree  with  this  construction  of 
the  paper.  It  is  a  will,  and  not  an  acknowl- 
edgment  of  a  debt.  If  It  were  a  dnebill  or 
an  acknowledgment  of  a  debt,  it  could  not 
have  been  dented  by  the  marriage  of  the 
testator.  It  was  to  take  effect  -only  at  the 
death  of  the  testator.  It  was  said  in  Laut- 
enahlager  v.  Lautenshlager,  80  Alich.  292,  45 
N,  W.  147:  "The  form  of  any  instrument 
is  of  little  consequence  in  determining  wheth- 
er it  is  a  will  or  not.  If  it  be  executed  with 
the  formalities  required  by  the  statute,  and 
if  it  is  to  operate  only  after  the  death  of 
the  maker,  it  is  a  will."  Many  cases  are 
cited  in  that  ea»«e  in  support  of  the  above 
proposition,  to  which  attention  is  called. 
Woerner.  Am.  fjiw  of  Administration,  "61, 
and  notes.  The  jury  found,  under  proper 
instructions,  that  it  was  the  intention  of 
Jacob  E.  Embody  to  will  to  Rubie  Ferris  the 
sum  of  $800,  to  be  taken  her  at  his  death, 
on  conditifm  that  he  died  a  bachelor;  and  we 
think  the  finding  is  supported  1^  ihe  eri- 
dence. 

We  find  no  error  in  the  record,  in  the  ad- 
mission or  rejection  of  evidence.  The  cau^ 
was  fairly  submitted  to  the  jury. 

The  order  of  the  court  below  miut  be  af- 
firmed. 

The  other  Justices  concur. 


MINNESOTA  SUPREME  COURT. 


STATE  of  Minnesota,  Reapt., 

V. 

CRESCENT  CREAMKRY  COMPANY,  Appt. 

<  Minn.  ) 

•  Sectloa  70O2,  Gen.  Stat.  1894.  wkloli 

•Ueadnote  bj  Stabt,  Ch.  J. 


prohiblta  the  mmle  of  cream  that  con- 
tains less  than  20  per  cent  of  Cat,  Is  a  valid 
exercise  of  the  police  power,  and  constlta- 
tlonal. 

(May  24,  1901.) 

APPEAL  by  defendant  fnmi  a  judgment 
of  the  Municipal  Court  of  St.  Paiu  oon- 


NoTE. — For  some  cases  In  this  series  as  to  or- 
dinances to  protect  milk  supply,  see  State  v. 
Dtipaquler  (La.)  26  L.  R.  A.  162;  Deems  v. 
Baltimore  (Ud.)  26  U  R.  A.  641;  Bute  T. 
64  1..  R.  A. 


GroQdbelt  (Mo.)  4S  L.  B.  A.  433;  State  T.  Nel- 
son (Mlnn.l  34  L.  R.  A.  318 ;  and  State  v. 
Scblenker  (Iowa)  51  L.  R.  A.  848. 
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victipg  It  of  TiolaUnp  a  statute  flxisg  the 
quality  of  cream  which  might  be  lawfully 
s»ld  io  the  state.  Affirmed. 

The  facts  are  stated  in  the  opimon. 

Mr.  F.  W.  Zollman,  with  Meaara.  Bvr- 
ment  ft  Moore*  for  appellant: 

The  police  power  of  the  state  is  not  with- 
out limitations. 

Htate  V.  Chicago,  M.  <fi  St.  P.  R.  Co.  68 
Minn.  385.  38  L.  R.  A.  672.  71  N.  W.  400; 
State  v.- Donaldson,  41  Minn.  82,  42  N.  W. 
7S1;  State  v.  Aaleacn,  60  Minn.  7,  52  N.  W. 
220. 

The  l^islature  is  not  authorized,  in  the 
exercise  of  the  police  power,  to  enact  a  meas- 
ure in  order  to  protect  one  person  or  a  dozen 
persons  from  disease  or  fraud. 

Cream  is  a  natural  product,  and  when  not 
diseased  or  impure  is  not  only  harmless,  but 
beneficial,  as  food  and  for  many  other  pur- 
pottes,  whether  it  contains  10  per  cent  of  fat 
or  35  per  cent  of  fat.  It  is  commonly  known 
that  there  is  no  practice  of  adulterating 
cream,  as  there  is  m  the  case  of  milk,  nor 
of  simulating  it.  as  in  the  case  of  butter, 
and  that  pure  cream  is  wholesome  though 
it  contains  less  than  20  per  cent  of  fat. 

All  clasRilleation  must  be  based  upon  sub- 
stantial distinctions. 

State  ex  rel.  Oourthotue  d  City  Hall 
Comrs.  r.  Ooolejf,  65  Minn.  560,  68  N.  W. 
150;  State  ex  rel.  McCue  v,  Ramsey  Countif 
Shf-riff,  48  Minn.  239,  51  N.  VV.  112. 

This  statute  docs  not  prohibit  the  owner 
of  cows  from  taking  cream  of  any  richness 
from  the  milk.  Every  citizen,  having  ac- 
quired property  lawfully,  if  it  is  not  dan- 
gerous to  the  public,  has  the  right  to  sell  it. 

Re  Jacobs,  i>8  N.  Y.  102,  50  Am.  Rep.  flSR ; 
Ptople  V.  Marm,  OD  N.  Y.  385,  62  Am.  Rep. 
84.  2  N.  E.  29;  People  v.  QilUon,  108  N.  Y. 
899,  IT  N.  E.  343 ;  Kuhn  T.  Detroit,  70  Mich.  ■ 
634,  'J»  X.  \V.  470;  Cool^,  Const.  Lim.  6th 
ed.  p.  49. 

Meaare.  T.  B.  Ksae  and  O.  H.  OHeUI, 

for  respondent: 

lliat  part  <A  tiie  act  in  question  prohib- 
iting the  sale  of  cream  containing  less  than 
20  per  cent  of  fat  is  a  valid  exercise  of  the 
police  powers  of  the  state. 

Sutler  V.  CiuM)ibers,  36  Minn.  71,  30  N. 
W.  308;  Polinsky  v.  People,  73  N.  Y.  65; 
People  V.  Cipperly,  101  N.  Y.  634,  4  N.  E. 
107;  Com.  v.  Waite,  11  Allen,  264,  87  Am. 
Dec.  711;  State  v.  Smyth,  14  R.  I.  100,  61 
Am.  Rep.  344;  People  v.  Warden  Oroocr  Co. 
118  Mich.  604,  77  H.  W.  315;  State  v.  Camp- 
beU,  64  N.  H.  404, 13  Atl.  585:  Kanaaa  City 
y.  Cook,  38  Mo*  App.  660;  Powell  v.  Com. 
lU  Pa.  265,  fiO  Am.  Rep.  350,  7  Atl.  913. 
127  U.  S.  679,  32  L.  ed.  254,  8  Sup.  Ot.  Rep. 
892,  1267;  State  v.  Addington,  12  Mo.  App. 
214. 

The  legislature  has  the  power  to  require 
that  all  cream  sold  shall  come  up  to  a  cer- 
taiji  standard  of  richness. 

State  V.  Campbell,  64  N.  H.  404,  13  Atl. 
5Sy ;  People  V.  Cipperly,  37  Hun,  324 ;  Peo- 
ple V.  Warden  Orooer  Oo,  118  Mich.  004.  77 
N.  W.  315. 
54L.H.A. 


If  the  Ic^slature  has  the  power  to 'fix  a 
standard  for  the  protmition  of  the  public 
health  or  prevention  of  fraud,  its  judgnienc 
of  what  this  standard  shall  be  is  conclusive 
upon  the  courts. 

Slute  V.  Campbell,  64  N.  H.  404,  13  Atl. 
58S:  People  v.  Wordcn  Grocer  Co.  118  Mich. 
604,  77  N.  W.  315;  Powell  v.  Com.  114  Ta. 
2C5,  60  Am.  Rep.  350,  7  Atl.  fll3,  127  U.  S. 
686,  32  L.  ed.  267.  8  Sup.  Ct.  Rep.  992.  1257 ; 
State  V.  Smyth,  14  K.  I.  100,  61  Am.  Rep. 
344;  Co.n.  V.  Waite,  11  Allen,  264,  87  Am. 
Dec.  711;  People  v.  Cipperly,  101  N.  Y.  G34, 
4  N.  E.  107;  Butler  v.  Chambers,  36  Minn. 
72,  30  N.  W.  303. 

The  fact  that  the  effect  ot  the  law  is  to 
prevent  the  sale  of  a  wholesome  article  of 
food  does  not  raider  the  law  unreasonable 
:  and  invalid. 

ifutler  V.  Chambers,  36  Minn.  71,  30  N. 
W.  308;  Powell  v.  Com.  114  Pa.  265,  60  Am. 
Rep.  350,  7  Atl.  913;  People  v.  Wordrn 
Crooer  Co.  118  Mich.  604,  77  N.  W.  315; 
Com.  V.  Shirley,  152  Pa.  170,  25  Atl.  811). 

Nothing  but  a  clear  usur^tion  of  powt-r 
prohibited  will  justify  the  judicial  depart- 
ment in  pronouncing  an  act  of  the  legisla- 
tive department  unconstitutitmal  and  void. 

Poujelt  V.  Com.  114  Pa.  266,  60  Am.  Rep. 
350,  7  Atl.  913. 

Mr.  W.  B.  Donslaa,  Attorney  General, 
also  for  respondent. 

Start.  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  the  judgment  of 
the  municipal  court  of  the  city  of  St.  Paul 
coiivicting  the  defendant  of  the  offense  of 
selling  cream  containing  leas  than  20  per 
cent  of  fat,  contrary  to  the  provisions  of 
Gon.  Stat.  1894,  g  7002.  The  record  con- 
tains no  settled  case  or  bill  of  exceptions, 
but  the  judgment  reeites  upon  its  face  that 
before  sentence  the  defendant's  counsel 
moved  that  the  defendant  be  discharged  on 
the  ground  that  the  statute  was  unconstitu- 
tional; hence  the  facts  charged  did  not  con- 
stitute a  public  offense.  Some  technical  ob- 
jections are  here  made  to  the  complaint,  but 
so  far  as  appears  from  the  record,  they  were 
not  made  in  the  court  below,  and  the  sole 
question  for  our  decision  is  the  constitu- 
tionality of  the  statute.  It  is  in  these 
words:  "No  person  shall  sell  or  offer  for 
sale  any  cream  taken  from  impure  or  dis- 
eased milk,'or  cream  that  contains  leas  than 
20  per  cent  of  fat.  Whoever  violates  the 
provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  pun- 
ished by  a  fine  of  not  less  than  $10  nor  more 
than  $100."  The  defendant  claims  that 
this  statute,  in  so  far  as  it  prohibits  the  sale 
of  cream  solely  because  it  contains  less  than 
20  per  cent  of  fat,  is  unconstitutional,  be- 
cause it  is  unreasonable,  and  not  a  proper 
exercise  of  the  police  power,  ia  based  upon  an 
arbitrary  classification,  and  is  special  legis- 
lation, and  is  an  unlawful  restraint  of  trade, 
and  illegally  restricts  the  citizen's  right  to 
uontract  and  to  pursue  a  lawful  calling,  and 
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depriTM  hiin  of  hii  liberty  and  property 
without  due  proccnii  of  law.  The  Beetion  of 
the  statute  in  question  ib  a  part  of  the  Gen- 
eral Statutes  of  the  state,  which  were  en- 
acted to  prevent  deception  in  the  sale  of 
dairy  products,  aud  its  obvious  purpose  is 
to  fix  a  standard  for  cream,  and  forbid  the 
bsJc  of  any  cream,  as  such,  which  is  below 
the  prescribed  standard,  whereby  unsuspect- 
ing purchasers  may  be  defrauded.  It  muat 
be,  and  is,  oonstrued  so  as  to  effectuate 
such  purpose.  We  accordingly  hold  that  the 
statute  in  queiition  forbids,  and  only  forbids, 
the  sale  of  cream,  as  such,  which  is  below  the 
prescribed  standard.  So  construed,  the  stat- 
ute is  a  proper  exercise  of  the  police  power 
of  the  stat^,  and  is  valid.  Its  constitution* 
ality  rests  upon  the  same  principles  as  does 
the  validity  of  statutes  prohibiting  the  sale 
of  milk  unless  it  contains  a  prescribed  per- 
centage oi  fat  and  solids,  and  other  similar 
statutes,  llie  constitutionality  of  such  stat- 
utes has  been  uniformly  sustained.  Butler 
V.  Chatnieru,  30  Minn.  0»,  30  N.  W.  308,  1 
Ain.  St.  Flep.  »i44,  and  notes ;  Oom.  V.  Evana, 
132  Mass.  U;  State  V.  Smyth,  14  R.  I.  100, 
51  Am.  Rep.  344;  State  v.  Camphell,  84  N. 
U.  402,  13  At).  585;  Kansas  v.  Cook,  38  Mo. 
App.  060.  Counsel  for  the  defendant,  while 
practically  conceding  the  validity  of  statutes 
hxing  a  standard  for  milk,  and  forbidding 
Hm  sale  of  milk  below  such  standard,  seeks 
to  distinguish  such  statutes  from  stOrtutes 
of  the  character  of  the  one  we  are  consider- 
ing, for  the  reason  that  "cream  ia  a  natural 
product,  and,  when  not  diseased  or  impure, 
is  not  only  harmless,  but  beneficial  as  food 
and  for  many  other  purposes,  whether  it 
contains  10  per  cent  of  fat  or  35  per  cent  of 
fat.  It  is  commonly  known  that  there  is 
no  practice  of  adulterating;  cream  as  there 
is  in  the  case  of  milk,  nor  of  simulating  it  as 
in  the  case  of  butter,  and  that  pure  cream 
is  wholesome,  though  it  contains  less  than 
20  per  cent  of  fat?'  We  cannot  take  ju- 
dicial knowledge  of  the  supposed  facts  tiius 
asserted ;  for,  if  this  is  a  matter  in  which  we 
are  required  to  take  judicial  notice  of  the 
facts,  we  know  that  it  is  entirely  feasible 
to  mix  pure  cream  with  a  limited  amount  of 
milk,  and  produce  a  mixture  which  may  be 
sold  to  the  inexperienced  as  pure  cream. 
Undoubtedly  there  is  leas  necessity  for  a  stat- 
ute to  prevent  deception  in  the  sale  of  cream 
than  there  is  of  one  to  prevent  fraud  in  the 
sale  of  milk,  because  the  latter  may  be 
classed  as  a  necessity,  and  the  former  as  a 
luxury,  and  its  sale  not  as  general  as  that 
of  milk ;  but  the  distinction  is  one  of  degree, . 
not  of  principle.  In  either  case  the  legisla- 
ture is  the  sole  judge  of  the  necessity  and 
propriety  of  preventing  deception  in  the  sale 
oi  the  article,  by  appropriate  legislation. 
Pouell  V.  I'cnnfyhania,  127  U.  S.  678,  32 
L.  ed.  253,  8  Sup.  Ct  Kep.  992,  1257.  And 
the  legislature,  by  this  statute,  having,  in 
the  exercise  of  the  police  power,  lixed  a 
standard  for  all  cream  to  be  sold  as  such, 
the  act  is  valid. 

Judgment  affirmed. 
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STATE  of  Minnesota,  Respt., 

V. 

P.  G.  HANSON,  Appt. 
(  Mian  ) 

•1.  ScotloM  7028,  TOST,  Gen.  StKt.  1894. 
relMtiaitr  to  tke  aale  of  lard  »n1>atl» 
tntea,  constnied.  Beld,  that  tbey  forbid  tlM 
■ale  of  oottolene  wbicb  Is  manufactured  so  as 
to  resemble  lard,  unless  the  package  contain- 
ing It  Is  labeled.  "Lard  SnbstUate." 

a.  ETldeneo  In  this  case  JuBtlHed  «h* 
eoavletloa  of  the  deCendaot  of  the  offense 
ia  Hillng  cottolene  without  Ita-bdng  mo  la- 
beled. 

(frown  and  Lewtt.  JJ.,  dUtmt.} 
(Jane  21.  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Municipal  Ck>urt  of  Minneapolis 
convicting  him  of  vi<^atin^  the  provisions  of 
a  statute  against  the  selling  of  lard  substi- 
tutes. Affirvicd. 

The  facts  are  stated  in  the  opinions. 
Messrs.  TlsaoMrj  dc  Cooke  and  Wea* 
dell  HertlCt  for  appellant: 

The  manifest  puroose  of  the  legislatare  ia 
enacting  the  law  of  1893  was  to  take  cotto- 
lene, a  compound  consisting  of  a  mixturo 
of  beef  stearine  and  refined  cotton-seed  oil, 
out  of  the  provisions  of  the  law  of  1891, 
and  to  permit  its  manufacture  and  sale  in 
this  state  without  requiring  it  to  be  labeled 
"Lard  Substitute,"  provid^,  however,  that 
it  shall  not  be  "manufactured  in  imitation 
of  lard." 

The  fact  of  resemblance  does  not  of  it- 
self establish  the  fact  of  imitation. 

The  mixture  called  cottolene  may  be  mad* 
"in  semblance  of  lard,"  or  "as  a  substituta 
for  lard,"  and  "designed  to  take  the  plaos 
of  lard,"  in  either  cas^  without  being  1*- 
beled  "Lard  Substitute." 

A  natural  and  inherent  resemblance  does 
not  constitute  an  imitation. 

People  V.  Arensberg,  105  N.  Y.  123,  60 
Am.  Rep.  483,  11  N.  E.  277;  Plumley  t. 
Masaachusetts,  155  U.  S,  462,  39  L.  ed.  223, 
5  Inters.  Com.  Rep.  590,  15  Sup  Ct.  Rep. 
154;  People  v,  if  eyer,  44  App.  Div,  1,  60  N. 
Y.  Sui^  416. 

The  sale  of  white  eottolene  is  not  a  mis- 

■Ueadootea  br  Stabt,  Cb.  J. 

XoTK. — For  another  case  In  tbis  series  dls- 
cusslng  statute  requiring  Imitation  lard  to  bo 
labeled,  see  SUte  v.  Snow  (Iowa)  11  L.  R.  A. 
SBB. 

As  to  constltutloDalltT  of  statute  f<»-blddliic 
tbe  sale  ot  oleomargarine  noless  It  fs  colored 
pink,  see  Btats  v.  H^ers  (W.  Ta.)  85  L.  R.  A. 
S44. 

For  regulation  of  sale  of  oleomargarine  gm- 
erally.  see  State  v.  Uarsball  (N.  H.)  1  L.  B.  A. 
51,  and  note;  Com  M)  rel.  Allegheny  County  v. 
Miller  (Pa.)  6  L.  R.  A.  633,  and  note;  Com.  em 
rel.  Allegheny  County  v.  Weiss  (Pa.)  11  L.  R. 
A.  680,  and  note;  A«  Gooch  (C.  C.  D.  Minn.)  10 
L.  R.  A.  S3(»;  Com.  v.  Huntley  (Man.)  15  L. 
R.  A.  839 :  Com.  v.  Paul  (Pa.)  30  L,  B.  A.  896 ; 
and  Com.  ex  rel.  Philadelphia  Connty  r.  Bchol- 
lenberger  (Fa.)  22  L.  B.  A.  166. 
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demeanor  within  the  express  wording  of  the 
law. 

Orosvewr  v.  Duffy,  121  Mich.  220,  80  N. 
W.  20. 

The  legislature  might  prohibit  artificial 
ooloring  to  create  a  semhlaace  of  lard. 

People  V.  Arensberg,  105  N.  Y.  123,  69 
Am.  Rep.  483,  H  N.  E.  277;  Plumley  v. 
Masaachuaetta,  165  U.  8.  475,  39  L.  ed.  228, 
S  Inters.  Com.  Rep.  590,  15  Sup.  Ct.  Rep. 
154;  8chollenbei-ger  v.  Pennsylvania,  171  U. 
S.  18,  43  L.  ed.  49,  18  Sup.  Ct.  Rep.  757. 

But  it  could  not  require  artificiu  ctdoring 
to  prevent  a  resemblance. 

Vollina  v.  New  Hampakire,  171  U.  S.  30, 
43  L.  ed.  60,  18  Sup.  Ct.  Rep.  7«8. 

Measra.  Frank  Healy  and  Edward  F. 
Walte,  for  respondent: 

This  legislation  has  heen  greatly  modified, 
if  not  wholly  wiped  out,  oy,  chapter  280, 
Laws  1001.  Tlie  clear  intention  was  to 
conditicmally  exempt  from  the  requirements 
of  the  act  the  specific  substance  styled  "cot- 
tolene," deecribing  it  by  its  distinctive  in- 
gredients, and  permit  it  to  be  sold  without 
other  mark  than  its  own  name  and  the  name 
of  its  maker,  so  long  as  it  should  be  made 
as  a  "Lard  Substitute"  merely,  and  should 
not  be  brought  within  Uie  class  of  "simu- 
lated articles,**  i.  e.,  articles  defined  by  the 
legislature  as  "made  in  the  semblance  of 
lard,  or  as  an  imitation  of  lard,"  and  by 
this  court  as  articles  "which  so  resemble 
lard  that  th^  are  liable  to  be  passed  on 
the  public  as  lard." 

The  amendment  jjave  the  manufacturers 
<tf  cottolene  the  choice  between  two  courses, 
each  with  its  appropriate  obligation:  tfa^ 
might  market  the  article  under  its  and  their 
names  only,  in  which  case  tlie  duty  was  im- 
posed to  continue  to  make  it  so  that  it 
should  not  resemble  lard  closely  enough  to 
be  "liable  to  be  passed  off  on  the  public  as 
lard;"  or  they  might  make  it  "in  the  sem- 
blance of  lard,  or  as  an  imitation  of  lard," 
in  which  case  they  must  continue  to  market 
it  under  the  brand  or  label  "Lard  Substi- 
tate."  If,  therefore,  this  appellajit  sold 
cottolene  which  was  made  "in  the  semblance 
of  lard,  or  as  an  imitation  of  lard,"  and  was 
not  marked  "Lard  Substitute,"  he  can  find 
no  protection  under  the  amendment  of  1803. 
The  phrase,  "manufactured  in  the  imitation 
of  lard,"  in  the  amendment,  is  precisely 
synonjjmous  with  the  phrase  "made  as  an 
imitation  of  lard,"  in  the  original  act,  and 
the  latter  phrase  is  synonymous  with,  "made 
in  the  semblance  of  lard,"  as  used  in  the 
same  act.  The  amendment  therefore  per- 
mits the  sale  of  cottolene  without  the  brand 
or  label  "Lard  Substitute"  only  when  so 
made  as  not  to  be  "in  the  semblance  of 
lard,"  i.  e.,  not  to  so  resonble  lard  as  to 
umulate  it  in  appearance  and  be  "liable  to 
be  sold  and  passed  off  on  the  public  as  lard." 

MoAUiater  v.  State,  72  Md.  390,  20  Atl. 
143;  State,  Baylva,  Proaecuior,  v.  Afeioton, 
50  N.  J.  L.  649,"  18  Atl.  77 ;  People  v.  Arena- 
berg,  105  N.  Y.  123,  69  Am.  Rep.  483,  11 
N.  E.  277. 

Tf  an  article  of  food  should,  under  any 
drcumstances,  be  marked  under  snch  a 
T^fulative  law,  it  is  difficult  to  see  why  the 
54  L.  R.  A. 


fact  that  it  bears  its  natural  and  inherent 
outward  appearance  furniahes  any  reason 
for  omitting  such  marking. 

Palmer  v.  State,  39  Ohio  St  236,  46  Am. 
Rep.  429;  Pierce  v.  State,  03  Md.  592;  State 
V.  Snotc,  81  Iowa,  643.  11  L.  R.  A.  355,  47 
N.  W.  777;  State,  Baylrs,  Prosecutor,  v. 
Newton,  60  N.  J.  L.  549.  18  Atl.  77;  Stolz 
V.  Thompson,  44  Minn.  271,  46  N.  W.  410. 

The  natural  color  of  an  article  of  food 
may  even  be  required  to  be  artificially 
clyinged  in  order  to  prevent  deception. 

State  ex  rcl.  Wctdctnnn  v.  Morgan,  55 
Minn.  183,  56  N.  W.  688;  Armour  Packing 
Co.  T.  Snyder,  84  Fed.  136;  Collim  v.  New 
Hampahire,  171  U.  S.  30,  43  L.  ed.  60,  18 
Sup.  Ct.  Rep.  768;  Schollenherger  v,  Penn- 
sylvania, 171  U.  S.  IS,  43  L.  ed  IMi,  18  Sup. 
Ct.  Rep.  767. 

Start,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  defendant  was  convicted  In  the  mu- 
nicipal court  of  the  city  of  Minneapolis  of 
the  offense  of  selling  a  can  of  cottolene, 
manufactured  in  imitation  of  lard,  and  de- 
signed to  take  its  place,  without  labeling 
the  package  "Lard  Substitute."  He  was 
sentenced  to  pay  a  fine  of  $26  and  costs.  He 
appealed  from  the  judgment,  and  the  im- 

fortant  question  for  our  decision  is  whether 
is  conviction  was  justified  by  the  evidence. 
The  statute  upon  which  the  conviction  rests 
is  Gen.  Stat.  1894,  H  7028,  7037.  So  far 
as  here  material,  §  70^8  is  to  the  effect  that 
every  person  who  manufactures  or  sells  any 
substance  made  in  the  semblance  of  lard,  or 
as  an  imitation  thereof,  or  a  substitute  there- 
for, designed  to  take  the  place  of  lard,  shall 
cause  the  package  containing  it  to  be  labeled 
"liard  Substitute,"  The  original  of  this  sec- 
tion is  Laws  1891,  chap.  12,  9  3,  and  it  has 
never  been  directly  amended;  but  S  12  of 
the  same  chapter,  which  originally  declared 
any  violation  of  the  provisions  of  the  act 
to  be  a  misdetnoanor  and  fixed  the  penalty, 
was  by  Laws  1893,  chap.' 126,  amended  hy 
adding  thereto  substantially  this:  "Pro- 
vided, however,  that  the  provisions  of  this 
act  shall  not  appl^  to  cottolene,  a  compound 
consisting  of  a  mixture  of  beef  stearine  and 
refined  cotton-seed  oil,  where  the  .  .  . 
package  .  .  .  shall  be  labeled  .  .  . 
with  the  word  'Cottolene,'  .  .  .  and  pro- 
vided, further  that  said  cottolene  shall  not 
be  manufactured  in  imitation  of  lard,  and 
shall  not  contain  any  substance  deleterious 
to  health."  Section  12,  as  so  amended,  is 
now  5  7037.  It  is  to  be  observed  that  the 
offense  is  defined  by  §  7028,  and  the  gist  of 
it  is  the  selling  of  nny  substance  made  in 
the  semblance  of  lard,  or  in  imitation  there- 
of, or  a  substitute  therefor,  designed  to  take 
the  place  of  lard,  unless  the  package  con- 
taining it  is  labeled  as  required,  while  the 
proviso  of  i  7037  excepts  from  the  operation 
of  §  7028  cottolene,  consisting  of  tne  mix- 
ture therein  designated,  if  labeled  as  such, 
and  if  it  is  not  manufactured  in  imitation 
of  lard,  and  does  not  contain  any  substance 
deleterious  to  health.  This  p-oviao,  then, 
must  be  con>>trued  as  an  exception  to  the 
statute  creating  the  offense,  and  as  impos- 
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the  burden  upon  a  defendant  charged 
with  the  ofTense,  and  shown  to  have  sold  any 
substance  made  in  the  semblance  of  lard,  or 
as  an  imitation  thereof  or  a  substitute  there- 
for, designed  to  take  the  place  of  lard,  with- 
out the  Hibel,  oi  proving  that  the  articde  sold 
was  within  tiie  exception.  Utate  t.  Corcoran, 
70  Minn.  12,  72  N.  W.  732.  No  tesUmony 
was  offered  on  behalf  of  the  defendant,  but 
it  is  here  claimed  that  the  state  affirma- 
tively proved  that  the  article  sold  was  with- 
in the  exception,  and  that  the  proviso  to 
§  7037  was  fully  complied  with  by  the  de- 
fendant in  making  the  sale.  If  this  be  so, 
it  follows  that  the  evidence  ie  not  sufficient 
to  sustain  the  coivicUon.  The  evidence, 
however,  was  practically  conclusive  that  the 
article  sold  was  intended  as  a  substitute  for 
lard,  and  that  it  resembled  in  its  appear- 
ance commercial  lard;  that  is,  lard  made 
exclusively  from  the  fat  of  the  ho^,  and  pre- 
pared and  sold  by  the  large  packing  houses 
of  the  countiy.  But  the  defendant  insists 
that  such  resemblance  was  a  natural  one, 
and  has  no  tendency  to  establish  the  fact 
thiit  it  was  manufactured  in  imitation  of 
lard,  within  the  meaning  of  the  statute. 
That  is,  it  is  claimed  that  the  selling  of  cot- 
tolene,  which  is  designed  to  take  the  place 
of  lard,  without  labeling  it  "X^rd  Substi- 
tute," is  not  within  the  statute,  althouch 
it  resemble^  lard  made  exclusively  from  the 
fat  of  the  h^,  unless  such  resemblance  is 
artificially  and  intentionally  created  in 
manufacturing  it.  This  limitation  of  the 
meaning  of  the  words  of  the  statute,  "manu- 
factured in  imitation  of  lard,"  is  too  nar- 
row. The  meaning  of  these  words  is  to  be 
ascertained  by  reading  them  in  connection 
with  the  proviflionB  <»  {  7028,  which  were 
constmed  and  held  constitutional  in  the 
case  of  State  v.  Aalesen,  50  Minn.  6,  S2  N. 
W.  220,  in  which  the  court  said:  "It  is 
evident  from  its  language  that  its  provi- 
sions are  not  e<wifined  to  articles  'msule  in 
the  semblance  of  lard,  or  as  an  imitation  of 
lard,'  or  which  so  resemble  lard  that  th^ 
are  liable  to  be  sold  and  passed  off  on  the 
public  as  lard,  and  which,  for  the  sake  of 
brevity,  we  may  call  'simulated  articles.' 
The  act  applies  as  well  to  any  substance 
made  as  a  'substitute  for  lard,  and  which  is 
designed  to  take  the  place  of  lard,'  and 
which  consists  of  any  mixture  or  compound 
of  animsl  or  vegetable  oils  or  fats,  other 
than  hog  fat,  in  the  form  of  lord,  whether 
such  substance  resembles  lard  in  appearance 
or  not."  On  the  trial  of  the  case  cited,  the 
defendant  offered  to  show,  not  only  that  cot- 
toiene  was  wholesome,  but  that  it  did  rot 
resemble  lard  in  appearance.  At  the  next 
session  of  the  legislature  after  the  filing  of 
the  deciMon  in  that  case  the  proviso  in 
question  was  enacted,  whereby  cottolene, 
labeled  as  such,  was  excepted  from  the  pro- 
visions of  the  statute,  if  not  manufactured 
in  imitation  of  lard.  The  statute  before  its 
amendment  required  the  label  "Lard  Substi- 
tute" on  all  articles  offered  for  sale  which 
were  made  in  the  semblance  of  lard,  or  as 
an  imitation  thereof,  and  also  upon  any 
substance  designed  to  take  the  pl^^  of  lord, 
whether  it  resemble  lard  or  'not.  Now,  it 
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is  manifest  that  the  intention  of  the  amend- 
ment was  to  permit  any  substance  designed 
to  take  the  place  of  lard,  which  does  not  re- 
semble lard,  to  be  sold  under  its  own  label, 
because  sudi  a  substance  cannot  be  passed 
off  upon  the  public  as  lard.  It  is  equally 
clear  that  It  was  not  the  purpo^  of  the 
amendment  to  permit  the  sale,  without  the 
prescribed  label,  of  any  article  made  in 
semblance  of  lard,  or  as  an  imitation  there- 
of, so  that  it  would  be  liable  to  be  put  off 
as  lard.  To  give  the  amendment  any  other 
construction  would  defeat  the  very  purpose 
of  the  statute.  It  follows  that  the  words 
of  the  amendment,  "manufactured  in  imita- 
tion of  lard,"  are  to  be  given  the  s^e  effect 
as  the  words,  "semblance  of  lard,  or  as  an 
;  imitation  of  lard,"  in  the  original  section. 
We  therefore  hold  that  gft  7028  and  7037 
forbid  the  sale  of  cottolene  which  is  manu- 
factured so  as  to  resemble  lard,  unless  the 
package  containing  it  is  labeled  '*lArd  Sub- 
stitute," although  such  resemblance  is  a 
necessary  result  of  its  manufacture, — an  im- 
probable hypothesis.  This  constructicm  of 
the  statute  does  not  render  it  unconstitu- 
tional, for  it  does  not  prohibit  the  sate  ot 
cottolene,  but  simply  requires  t^at  when  it 
is  designed  to  take  the  place  of  lard,  and 
so  resembles  lard  that  it  is  liable  to  be 
passed  off  upon  the  public  fw  lard,  the  Dock- 
age containing  it  must  he  marked  'UArd 
Substitute.*'  Ur,  in  other  words,  the  stat- 
ute, as  we  have  construed  it,  does  not  at- 
tempt to  prohibit  the  sale  of  cottolMie.  It 
may  be  manufactured  and  sold,  but  if  it  is 
designed  to  take  the  place  of  lard,  and  is 
manufactured  in  imitation  of  lard,  it  is  not 
within  the  provisions  of  the  act  of  1893, 
cepUng  it  from  the  operaUon  of  tiie  act  of 
1891.  In  such  a  case  the  provisions  of  the 
latter  act  only  apply,  and  it  must  be  labeled 
"Lard  Substitute."  On  the  other  hand,  if 
it  is  not  so  manufactured,  it  is  within  the 
exception,  and  the  provisions  of  tbe  act  of 
1891  do  not  applyi  and  it  may  be  sold  with- 
out such  label.  There  is  po  hardship  in  this 
requirement  that  cottolene  manufactured  so 
as  to  resemble  lard  shall  he  labeled  "Lard 
Substitute."  If  cottolene  is  just  as  whole- 
some, just  as  good,  and  cheaper  than  lard, 
let  it  compete  with  the  hog  product  on  fair 
terms,  under  a  label  declarine  the  truth, — 
that  it  is  a  substitute  for  lard,  and  not 
lard,  as  it  appears  to  be.  It  probably  is 
true  in  this  particular  case  that  the  paek- 
age  containing  t^e  cottolene  was  so  marked 
that  no  intelligent  purchaser  could  be  de- 
ceived into  believing  that  he  was  buying 
lard.  But  it  is  the  province  of  the  l^sla- 
ture  to  determine  what  precautions  must  be 
observed  to  prevent  deception  in  the  sale  of 
food  products,  and  courts  have  no  power  to 
substitute  something  else  which  they  may 
deem  to  be  equally  as  efficacious.  It  is  only 
when  the  specific  means  prescribed  by  the 
legislature  to  prevent  such  deception  are  ar- 
bitrary or  prohibitive  that  the  courts  can 
interfere.  We  hold,  upon  the  whole  record, 
that  the  evidence  is  sufficient  to  justify  the 
conviction  of  the  defendant  of  the  offense  of 
selling  a  sul»tance  manufactured  in  imita- 
tion of  lard,  and  designed  to  take  the  place 
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of  it,  frithout  the  prescribed  label,  witiiin 
tlie  meaning  of  the  statute  as  we  here  con- 
strue it,  and,  further,  that  the  evidence  re- 
ceived for  that  purpose  was  competent  and 
materiaL 
Judgment  affirmed. 

Brown,  J.,  dissenting: 

Statutes  i>t  the  character  of  the  one  un- 
der consideration  in  this  case  are  consti- 
tutitHial  and  valid  only  wh^  enacted  in  the 
interests  of  the  public  welfare.  A  statute 
prohibiting  the  manufacture  or  sale  of  a 
wholesome  article  of  food  could  not  be  up- 
held for  a  moment,  but  the  manufacture  or 
B&le  of  unwholesome  food  products  may  be 
prohibited,  and  statutes  enacted  for  that 

Eurpose  are  sustained  by  all  the  courts. 
•ut  no  case  can  be  found  sustaining  an  ab- 
solute prohibition  of  the  manufacture  or 
sale  of  wholesMue  articles.  Such  statutes 
are  within  the  authority  of  the  lawmaking 
power  when  their  object  or  purpose  is  to 
preserve  the  public  health,  or  to  prevent 
fraud  and  deception  by  the  sale  of  articles 
manufactured  in  imitation  of  other  commod- 
ities. To  preserve  the  public  health  and  to 
prevent  fraud  and  deception  of  this  kind,  it 
IS  perfectly  legitimate  and  proper  for  the 
legislature  to  prohibit -the  sale  of  unwhole- 
some articles  of  food,  and  to  require  that 
all  imitutions  and  substitutes  be  placed  on 
the  market  and  sold  under  their  true  names. 
Oleomargarine  statutes  are  illustrations  on 
this  subject.  That  article  or  commodity 
was  manufactured,  not  Mily  as  a  substitute 
for  butter,  but  in  imitation  thereof,  and  for 
the  purpose  and  with  the  intent  of  placing 
it  on  the  market  to  be  fiold  as  butter.  To 
prevent  fraud  and  deception,  and  in  the  in- 
terests of  the  public  good,  laws  were  en- 
acted whose  object  and  aim  was  to  compel 
<deomai^arine  to  stand  or  fall  on  its  own 
merits.  No  complaint  can  be  made  of  such 
statutes,  nor  of  the  decisions  upholding 
them.  They  become  clearly  within  the  po- 
lice power  of  the  government,  and  are  nec- 
essary to  the  proper  protectipn  of  the  pub- 
lic. The  statute  under  which  defendant  in 
the  case  at  bar  was  prosecuted  is  SS  7028- 
7037.  Gen.  Stat.  1804.  The  statute  was  en- 
acted in  1891.  and  provides  generally  that 
no  person  shall,  within  thi«  state,  manufac- 
ture for  sale,  or  have  in  his  possession  with 
the  intent  to  sell  or  expose  for  sale,  as  lard, 
any  substance  not  the  legitimate  product  of 
the  fat  of  the  hog,  unless  such  article  or 
substitute  be  plainly  marked  "Lard  Substi- 
tute." Penalties  are  provided  for  a  viola- 
tion  of  the   statute.   Subsequent  to  the 

eissage  of  this  act  the  case  of  State  v.  Aa- 
sen,  50  Minn.  6,  52  N.  W.  220,  arose,  and 
was  there  construed  and  interpreted.  The 
defendant  was  charged  in  that  case  with  vio- 
lating the  statute  oy  selling  an  article  for 
lard  without  having  it  marked  and  labeled 
as  required  by  the  act,  and  he  interposed  in 
defense  that  the  article  sold  by  htm  was 
cottolene.  He  offered  to  ^rove  that  cotto- 
lene  was  a  wholesome  article  of  food,  but 
was  not  permitted  to  do  so,  and  his  convic- 
tion was  sustained  because  of  the  fact  that 
the  article  was  not  properly  labeled  as 
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quired  by  statute.  In  1893  the  Ic^dature, 
acting  evidently  on  the  theory  that  cotto- 
lene was  a  wholesome  articie  of  food,  and 
was  proper  to  be  manufactured  and  sold 
under  its  own  title  and  upon  its  own  merits, 
amended  the  act  of  1891  by  adding  thereto 
the  following  proviso:  "Provided,  however, 
that  the  provisions  of  this  act  shall  not  ap- 
ply to  cottotene,  a  compound  consisting  of 
a  mixture  of  braf  stearine  and  refined  cot- 
ton-seed oil,  where  the  tierce,  barrel,  tub, 
pail,  or  package  containing  the  same  shall 
be  distinctly  and  legibly  branded  or  labeled 
in  letters  not  less  than  one-half  incli  in 
length,  with  the  word  'Cottolene'  and  the 
name  and  location  of  the  person  or  firm 
manufacturing  the  same,  and  provitol  fur- 
ther that  said  cottolene  shall  not  be  manu- 
factured in  imitation  of  lard  and  shall  not 
contain  any  substance  deleterious  to  health" 
[S  70371.  By  this  amendment  cottolene 
was  expressly  taken  from  the  operation  of 
the  prior  act,  and  explicitly  recognized  as 
not  being  a  substitute  for  lard,  but  a  proper 
and  whoTescHne  article  of  food.  So  that,  un- 
der the  law  aa  it  stands  to-day,  cottolene 
may  be  sold  if  distinctly  labeled  "Cottolene" 
on  the  pail  or  the  package  in  which  it  is 
contained.  And  the  only  provision  of  the 
statute  which  can  have  any  bearing  upon 
the  case  is  the  second  provisitm  contained 
in  the  act  of  1803,  as  follows:  "Provided 
further,  that  said  cottolene  idiall  not  be 
manufaictured  in  imitation  of  lard,  and  shall 
not  contain  any  substance  deleterious  to 
health."  And  the  only  proper  and  legiti- 
mate inquiry  is  whether  the  pail  of  cotto- 
lene sold  to  complainant  was  manufactured 
and  sold  in  imitation  of  lard.  That  it  was 
not  seems  to  me  beyond  controversy.  The 
package  in  which  it  was  contained  was 
plainly  marked  "Cottolene,"  as  required  by 
the  statutes,  was  sold  to  complainant  as 
cottotene,  and  there  is  no  pretense  of  a 
claim  that  he  was  deceived  or  defrauded  in 
any  way.  He  asked  for  cottolene,  and  was 
given  that  article,  not  as  a  substitute  or  an 
imitation  of  lard,  but  fOT  what  it  purported 
to  be,  and  what  he  asked  for  and  desired  to 
purchase.  The  burden  of  proof  was  upon 
the  state  to  establish  a  violation  of  the  taw 
by  evidence  beyond  a  reasonable  doubt.  In 
this  the  state  wholly  failed.  It  was  incum- 
bent upon  the  prosecution  to  show  and  prove 
that  the  cottolene  sold  to  complainant  was 
manufactured  in  imitation  of  lard, — not 
that  it  had  the  semblance  of  lard  in  appear- 
ance or  color,  but  that  it  was  in  fact  pur- 
posely and  intentionally  manufactured  as 
an  imitation.  Clearly,  under  this  statute, 
in  order  to  show  that  an  article  Is  made  in 
imitation  of  another,  it  is  necessary  to 
prove  an  intention  and  purpose  on  the  part 
of  the  manufacturer  to  do  so.  If  a  com- 
bination of  the  natural  ingredients  of  cot- 
tolene, namely  beef  stearine  and  refined  cot- 
ton-seed oil,  resembles  lard  in  color,  it  by 
no  m«inB  follows  that  it  was  manufactured 
in  imitatitm  of  that  article.  It  appeared  in 
this  case  from  the  evidence  introduced  by 
the  state  itself  that  the  cottolene  ,in  ques- 
tion contained  nothing  but  the  ingredients 
specified  in  the  act  of  1803.   The  purpose 
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and  intent  necessary  to  be  shown  by  the 
prosecution  for  the  violation  of  a  statute 
like  the  one  here  under  consideration  are 
very  clearly  discussed  in  the  case  of  People 
V.  iicycr,  44  App.  Uiv.  1,  60  N.  Y.  Supp. 
413.  The  case  ifl  one  involving  the  statute 
on  the  subject  of  oleomargarine,  and  is  di- 
rectly in  point.  The  court  there  said: 
"The  defect  in  plaintiff's  proof  was  the 
umisHion  to  show  that  the  appearance  of 
oleomargarine  in  its  natural  conditiMi  dif- 
fered from  that  of  the  substance  which  the 
defendant  sold  as  butter,  or,  in  other  words, 
that  the  oleomargarine  had  been  changed  in 
some  manner  so  as  to  make  it  look  like  but- 
ter. It  is  nettled  that  the  legislature  can- 
not constitutionally  prohibit  the  sale  of  ole- 
(Hnargarine,  except  so  far  aa  the  product  is 
made  to  simulate  some  other  substance  and 
thereby  deceive  the  people.  ...  In  or- 
der, th«-pfore,  that  the  apnu  prohibition 
against  the  manufacture  and  sale  of  oleo- 
margarine contained  in  S  26  of  the  agricul- 
tural law  .  .  .  shall  be  deemed  consti- 
tutional, it  is  essential  to  construe  that  pro- 
hibition with  the  remainder  of  the  section, 
as  forbidding  onl^r  tlie  manufacture  and 
sale  of  oleomargarine  when  it  is  manufac- 
tured in  imitation  or  semblance  of  natural 
butter.  Adopting  this  constructitn,  there 
was,  as  has  already  been  naid,  a  failure  of 
.proof  on  the  part  of  the  plaintiff,  in  omit- 
ting to  give  evidence  of  the  imitative  char- 
acter of  the  substance  sold  by  the  defend- 
ant. It  is  impossible  to  say  tb&t  the  ap- 
pearance of  the  oleomargaritte  had  been  al- 
tered ao  OS  to  make  it  resemble  natural  but- 
ter, unless  we  know  in  the  first  instance 
what  oleomargarine  looks  like  in  Its  normal 
condition.  There  is  no  tertimony  in  the 
record  on  this  subject,  and  it  is  not  a  mat- 
ter of  which  the  courts  can  take  judicial 
cognizance."  The  opinion  of  the  majority 
in  the  case  at  bar,  it  seem^  to  me,  goes  far 
beyond  the  necessities  of  the  occasion,  and 
is  evidence  of  much  labor  and  ingenuity  to 
sustain  this  pro^^eruton.  They  expressly 
hold  that  the  statutes  forbid  the  sale  of 
eottolene  unles*  the  paoka^  which  contains 
it  is  labeled  "Lard  Substitute."  although 
its  resemblance  to  lard  is  an  incidental  re- 
sult of  its  manufacture.  The  decision  is 
palpably  in  the  teeth  of  the  statute,  and  a 
construction  thereof  which  renders  it  un- 
constitutional and  void.  It  Is  in  the  teeth 
of  the  statute  because  the  amendment  of 
1803  expresisly  provides  that  the  provisions 
of  the  prior  act — that  of  1891' — shall  not 
apply  to  eottolene,  Notwithstanding  this 
express  declaration  of  the  legislature,  the 
majority  apply  the  former  statute  to  the 
same  extent  and  with  the  same  force  and 
effect  as  though  the  act  of  1893  had  not 
been  passed.  The  construction  ^ven  the 
statute  by  the  majority  renders  it  uncon- 
stitutional and  void,  because  it  interprets 
the  same  as  prohibiting  the  sale  of  a  whole- 
some article  of  food.  It  is  conceded  that 
eottolene  is  wholesome,  and  the  books  will 
be  searched  in  vain  for  a  case  upholding 
l^slation  prohibiting  the  sale  of  such  an : 
article  simply  because  it  resembles  sane 
other  article.  For  these  reaaons  I  dissent 
R.  A. 


Lewis,  J.,  dissenting: 

I  concur  with  Justice  Brown.  He  rea- 
soning of  the  majority  opinion  is  based  upon 
purely  technical  grounds,  and  I  feel  it  my 
duty  to  rwister  a  protest.  Chapter  12, 
Gen.  Laws  1891,  containH  a  plain  and  direct 
prohibition  against  the  selling  as  lard,  and 
as  a  substitute  for  lard,  or  as  an  imitation 
of  lard,  any  compound  designed  to  take  the 
place  of  lord,  unless  the  same  shall  be  pro- 
vided with  a  label  containing  the  words 
"Lard  Substitute,"  and  stating  the  ingredi- 
ents and  the  name  of  the  manufacturer.  In 
the  Asleaen  Case  the  defendant  sold  eotto- 
lene without  labeling  it,  and  it  was  held 
that  eottolene  was  a  lard  substitute,  and, 
if  sold,  must  be  labeled  as  provided  by  the 
act.  The  decision  rests  upon  the  theory 
that  this  compound  was  designed  to  take 
the  place  of  an  old  and  well-known  article, 
and,  such  products  being  comparatively  new 
on  the  market,  their  qualities  and  ingredi- 
ents are  not  usually  a  matter  of  common 
knowledge.  Ah  stated  in  the  opinion  in  that 
case:  "Many  of  them,  like  eottolene,  may 
be  entirely  wholesome,  but,  in  this  day  of 
the  common  adulteration  of  articles  of  food, 
others  may  be  composed  of  deleterious  in- 
gredients. And  what  may  be  wholesome  for 
4Mie  person  may  be  urtwholesome  iat  another. 
Moreover,  it  is  also  a  matter  of  common 
knowledge  that,  whether  well  founded  or 
not,  there  !a  a  popular  prejudice  against 
certain  ingredients  as  an  article  of  food. 
This  is  so,  for  example,  with  cotlon-seed 
oil.  Many  wouid  not  purchase  or  use  a 
lard  substitute  of  which  that  oil  was  an  in- 
gredient, or  any  article  of  food  prepared 
with  it.  In  view  of  all  these  facts,  the  leg- 
islature has  seen  fit  to  require  the  seller  of 
these  lard  substitutes  to  label  the  article 
which  he  sells  with  what,  for  convenience, 
we  may  call  a  quantitative  analysis  of  its 
ingredients,  and  to  require  the  seller  of  any 
article  of  food  prepared  with  such  lard  sub- 
stitute to  give  notice  of  the  fact  to  the  pur- 
chaser, so  that  he  ma^  know  jurt  what  he 
is  buying.  This  certainly  does  not  deprive 
the  seller  cf  his  property  without  due  proc- 
ess of '  law.  No  man  has  a  constitutional 
right  to  keep  secret  the  composition  of  sub- 
stance which  he  sells  to  the  public  as  ar- 
ticles of  food."  Upon  this  theory,  it  was 
immaterial  whether  the  compound,  eotto- 
lene, was  wholci^me  or  not,  which  was  the 
exact  point  for  review  In  that  cas&  At  the 
very  next  session  the  legislature  proceeded 
to  remove  the  effect  of  that  decision  by  en- 
acting the  proviso  of  chapter  126,  Gen.  Laws 
1803.  In  the  referred-to  decision  the  court 
had  declared  that,  even  if  eottolene  was  a 
wholesome  preparation,  it  must  be  labeled 
"Lard  Substitute;"  hut  the  legislature,  rec- 
ognizing the  wholeeomeness  of  the  article 
and  the  public  demand  for  it,  amended  the 
act  of  1891  by  providing  that  it  should  not 
apply  where  eottolene  consisted  of  a  mix- 
ture of  beef  stearine  and  refined  cotton  seed 
(ril,  and  was  labeled  "Cottolene,"  containing 
the  name  and  location  of  the  manufacturu*. 
In  other  words,  Iqr  the  amendment  the  lc;g- 
islature  enabled  manufacturers  of  cottolene 
to  place  the  prodnet  on  the-marlcet  upwi  its 
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own  merit*.  Ab  a  precaution  against  fraud, 
and  to  further  protect  the  pubtio  against 
injurious  compoundB  in  the  form  of  cotto- 
kne,  the  second  proviso  was  added,  which 
■imply  means  this:  That  in  the  manufac- 
ture of  cottfdene  nothing  shall  be  added  to 
the  ingredients  of  its  composition  (beef 
Btearine  and  refined  cotton-aeed  oil)  which 
will  cause  it  to  be  an  imitation  of  lard.  If, 
through  the  raanufa<rturing  process  of  the 
ingredients  recognized  hy  the  statute,  cotto- 
lene  comes  out  to  resemble  lard,  that  fact 
is  immaterial,  so  long  as  no  foreign  sub- 
stance, deleterious  to  health,  is  introduced 
in  its  composition.  It  is  well  known  that 
lard  varies  in  color,  running  from  a  grayish 
tint  to  a  pure  white,  according  to  the  care 
taken  in  its  making:  and  in  like  manner 
cottolene  may  vaiy  in  color.  Under  the 
evidence  in  this  case  before  us,  it  was  eon- 
eluaively  shown  that  the  product  was  a 
compound  of  pure  beef  steanne  and  refined 
eottfm-seed  oil,  although  it  resembled  com- 
mercial lard.  The  reasoning  of  the  main 
opinion  leads  to  the  most  absurd  results. 
As  if,  with  the  label  "Cottolene,"  in  lai^e 
type,  encircling  the  can,  a  purchaser  might 
be  deceived  ana  his  innocence  imposed  upon, 
because,  on  opening  the  can,  he  found  its 
contents  resembling  commercial  lard, — a 
clearer  white  than  might  be  producect  by 
the  natural  mixing  of  the  ingredients.  With 
equal  reason  it  may  be  argued  that  deceit 
has  been  practised,  and  some  concoction  im- 
posed on  innocence,  when  lard,  in  its  process 
of  making,  does  not  come  out  a  clear  white, 
as  is  frequentiy  the  case,  though  made  of 
pure  hog  fat.  As  the  court  has  construed 
the  law,  it  would 'seem  to  offer  a  premium 
on  adulteration,  to  make  the  article  lell 
apcm  its  merits  as  cottolene. 


P.  H.  KRAY,  Appt., 

V. 

Anton  MUQOLI  «t  al.,  RetpU. 

(  Minn  ) 

'Wltere  tbe  floTv  of  a  atream  of  wnt«F 
.  haa  beeK  diverted  from  lt»  nataral 
eb«nsct,  or  obBtructed  by  a  permaDeut  dam, 
and  such  diversion  or  obstruction  boa  contln- 
ned  for  the  time  necessary  to  establish  a  pre- 
Mrtptlve  right  to  perpetually  malBtain  tbe 
■aue,  the  riparian  ownera  along  socb  stream 
of  water,  who  bare  Improved  their  property 
with  reference  to  the  change  and  In  reliance 
on  the  continuance  thereof,  acquire  a  recipro- 
cal right  to  have  the  artificial  conditions  re- 
main nndlBtnrbed ;  and  tbe  person  who  placed 
the  obstruction  In  the  stream,  or  caused  tbe 
diversion  of  the  waters,  and  all  those  claiming 
under  or  through  him,  are  eBtoppi;d  upon 
principles  ot  equity  from  restoring  the  waters 
to  their  natural  cbaanel  or  state  to  the  In- 
jorr  of  such  riparian  owners. 

(Btart,  Oh.  J.,  dfoseate.) 

(Jane  28,  1901.) 

*Headnote  by  Bbown,  J. 

Nora. — As  to  prescriptive  rights^ln  artificial 
condition  of  a  body  of  water,  see  Pewaukee  T. 
Savoy  (Wis.)  50  L.  B.  A.  888,  and  note. 
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APPEAL  by  complainant  fioiii  an  order  of 
the  District  Court  for  Stearns  County 
denying  a  new  trial  after  judgment  in  favor 
of  defendant  in  an  action  to  enjuln  him. 
from  removing  a  milldara.  Reversed. 
The  facta  ore  stated  in  the  opinion. 
Messrs.  Heynolds  ft  Hoeser,  for  appel- 
lant: 

The  doctrine  of  the  law  of  the  case  is  not 
applicable  to  the  present  action  for  the  fol- 
lowing reasons: 

1.  When  this  court  filed  its  final  opinion, 
upon  the  former  appeal  it  clearly  indicated 
to  the  litigants  that  it  intended  that  the 
action  should  be  retried  upon  the  merita. 

2.  The  questions  involved  in  the  present 
appeal  are  of  great  public  importance. 

Where  the  questions  involved  are  of  great 
importance,  and  great  public  interests  are- 
involved,  courts  frequently  withhold  their 
assent  from  their  own  previous  adjudica- 
tions. 

Hammond  v.  Inloes,  4  Md.  138;  Shartm  v. 
Sharon.  79  Cal.  633,  22  Pac.  26,  131 ;  ffomtl- 
fon  V.  Marks,  ti3  Mo.  167. 

3.  The  doctrine  that  a  prior  decision  is 
conclusive  upon  subsequent  appeals,  where 
such  prior  decision  is  erroneous,  or  that  it 
is  conclusive  whether  right  or  wrong,  is  one 
from  which  many  of  the  states  are  reced- 
ing, and  which  ought  not  to  exist  anywhere. 

Hastings  v.  Foannorthy,  45  Neb.  676,  34 
L.  R.  A.  321,  63  N.  W.  955. 

4.  The  doctrine  of  the  law  of  the  case  does, 
not  apply  to  the  present  appeal  for  the  rea- 
son ttiat  the  findings  of  fact  in  the  present 
record  are  materially  difTerrait,  and  the 
principles  of  law  announced  on  the  first  ap- 
peal are  not  applicable. 

A  prior  decision  is  not  conclusive  upon 
questions  presented  on  the  "ocond  app^-al, 
where  there  are  material  fhanges  in  the- 
evidence,  pleadings,  or  findings. 

McNamara  v.  PenyiUy,  04  Minn.  543,  67 
N.  W.  661;  Fcllovsa  v.  St.  Louis  Bridge  Co. 
45  III.  App.  5S9i  Cmtral  R.  d  Bkg.  Co.  v. 
Smith,  80  Ga.  526,  6  S.  E.  772 ;  Bart  v.  DW- 
aware,  L.  d  W.  R.  Co.  76  Hun,  296,  27  N.  Y. 
Supp.  767;  Walker  Y.  Cole  {Tex.  Civ.  App.) 
27  S.  W.  882;  Chicago,  St.  P.  M.  &  0.  R.  Co. 
V,  Bryant,  13  C.  C.  A.  249,  27  U.  S.  App. 
681,  65  Fed.  969;  Ryan  v.  Tomlinson,  39 
Cal.  639;  McLennon  v.  Prentice,  85  Wis. 
427,  56  N.  W.  764;  tame  v.  Starkey,  20 
Neb.  686,  31  N.  W.  288;  Ohio  A  M.  R.  Co. 
V.  Bill,  7  Ind.  App.  266,  34  N.  E.  646; 
Frisby  v.  Parkhurst,  29  Md.  58,  96  Am. 
Dec.  503;  Stanton  v.  Thompson,  49  N.  H. 
275;  Netc  York  Small  Stock  Co.  v.  Third 
Ave.  R.  Co.  16  Misc.  64,  37  N.  Y.  Supp.  637; 
Bloom  field  V,  Buchanan,  14  Or.  181,  12  Pac.. 
238 :  Wallar-e  V.  Sisson,  114  Cal.  42,  45  Pac.. 
1000;  Blutfjii  V.  Kennioott,  52  HI.  272; 
Kelly  V.  Thuey,  143  Mo.  422.  45  S.  W.  300, 

Where  the  facts  are  different,  and  the 
opinion  was  not  intended  to  be  res  Judicata,. 
but  remanded  the  case  for  a  trial  de  novo, 
the  doctrine  of  the  law  of  the  co-ie  does  not 
apply, 

Johnson  v.  Bailey,  17  Colo.  59.  28  Pac. 
81;  Burton  v.  Perry,  146  111.  71,  34  N.  E. 
60. 

Section  0878,  Gen.  Stat.  18?4r>  provides:: 
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"No  perstHi  or  persons  shall  drain  or  at- 
tempt to  drain  any  lake,  pond,  or  body  of 
water  in  this  state,  which  has  been  mean- 
dered and  metes  and  bounds  established  by 
the  government  of  the  United  States,  in  the 
survey  of  the  public  lands." 

VVliere  an  act  is  prohibited  by  law,  or  the 
doing  of  it  is  a  criminal  ofTense,  no  legal 
right  can  be  predicated  upon  said  act. 

Handy  t.  tit.  Paul  Ofo&e  Pub.  Co.  41 
Minn.  188.  4  L.  R.  A.  460,  42  N.  W.  872; 
Buckley  v.  Humanon,  50  Minn.  195,  16  L. 
R.  A.  423,  52  N.  W.  386 ;  Bishop,  Contr.  SS 
471,  547;  1  Pom.  Eq.  Jur.  S  402;  Bandage 
y.  Studabaker  Broa.  Mfg.  Co.  142  Ind.  148, 
34  L.  R.  A.  303,  41  K  E.  380;  Woods  v. 
Armstrong,  64  Ala.  150,  25  Am.  Rep.  674; 
Miller  V.  Ammon,  145  U.  S.  421,  30  L.  ed. 
769.  12  Sup.  Ct.  Rep.  884. 

The  meandered  lakes  above  the  dam,  being 
more  than  100  acres  in  extent,  and  capable 
of  a  beneficial  public  use  for  fishing,  fowl- 
ing, boating,  or  furnishing  water  supplies 
for  domestic,  municipal,  or  agricultural 
purposes,  are  public  waters  the  use  of  whirti 
for  such  purposes  cannot  be  interfered  with 
by  individuals,  whether  riparian  owners  or 
not. 

Minn.  Oen.  Laws  1897,  chap.  267,  fi  1; 
Lamprey  v.  State,  52  Minn.  181,  18  L.  R. 
A.  670,  f.3  N.  W.  11.3D:  Miller  v.  Menden- 
hall,  43  Minn.  95,  8  L.  R.  A.  89,  44  N.  W. 
1141;  Minneapolis  MUl  Co.  v.  St.  Paul  Wa- 
ter Cotnrs.  50  Minn.  485,  58  N.  W.  33. 

The  appelluit,  Kray,  being  a  riparian 
owner  on  Knaus  lake,  as  well  as  an  oper- 
ator, in  connection  with  his  hotel,  of  a 
steamboat  upon  the  navigable  waters  of  the 
lakes  and  river,  has  suffered  a  special  dam- 
age not  common  to  the  public ;  and  a  private 
action  to  enjoin  the  defendants  from  inter- 
fering with  such  right  can  be  sustained. 

Page  v.  Mille  Laos  Lumber  Co.  63  Minn. 
492.  S6  N.  W.  608.  1119;  Aldrich  v.  Wet- 
more,  62  Minn.  164,  6S  H.  W.  1072;  Potter 
v.  Howe,  141  Mass.  357,  0  N.  E.  233;  French 
V.  Connecticut  River  Ijumber  Oo.  146  Mass. 
261,  14  N.  E.  113. 

The  defendant  Mufjffli  and  his  grantors 
have  obtained,  by  adverse  possession  for  a 
period  of  more  than  forty  years,  the  right 
to  maintain  a  dam  across  the  Sauk  river, 
and  to  flow  the  water  upon  the  lands  of  ri- 
parian owners  ^»ve  such  dam;  and  such 
riparian  owners  have  also,  through  the  ad- 
verse possession  of  themselves  and  their 
grantors  for  the  same  period,  obtained  the 
reciprocal  right  to  have  the  water  remain 
at  such  high  stage;  and  the  defendant  Mug- 
gli,  and  the  other  defendants  claiming  un- 
der him,  are  estopped  from  restoring  the 
water  of  such  river  to  its  original  state. 

Where  the  natural  flow  of  water  has  been 
diverted  or  collected  by  a  permanent  artifi- 
cial dam  into  an  artificial  channel,  and  such 
condition  has  continued  for  more  than 
twenty  years,  the  riparian  owners  along 
such  stream  of  water  obtain  the  prescrip- 
tive right  to  have  the  water  remain  at  such 
>ii^h  sUi^c,  and  the  person  who  placed  the 
pcfrmantnt  obstruction  in  the  stream,  and 
all  other  persons  claiming  by,  through,  or 
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under  him,  are  estopped  from  restoring  tha 
water  to  its  original  state. 

Beeaton  v.  Weate,  6  £1.  &  Bl.  980,  25  li. 
J.  Q.  B.  N.  S.  116;  Sutcliffe  v.  Booth,  32  U 
J.  Q.  B.  N.  S.  136;  Ifuttall  v.  Bracetcell,  4 
Hurlst.  &  C.  714,  30  L.  J.  Exeh.  N.  S.  1; 
Holker  v.  Porritt,  L.  R.  8  Exch.  107,  L.  R. 
10  Exch.  69,  42  L.  J.  Exch.  N.  S.  85,  44  L. 
J.  Exch.  N.  S.  62;  Roberts  v.  Richards,  SO 
L.  J.  Ch.  N.  S.  297.  44  L.  T.  N.  8.  271; 
Jones,  Easements,  SS  808-810;  Washb.  Ease- 
ments, S  47,  pp.  411,  419;  Gould,  Waters, 
SS  159,  225,  340;  Woodbury  v.  ShoH,  17  Vt. 
387,  44  Am.  Dec.  344;  Ford  v.  Whitlock,  27 
Vt.  265;  Belknap  v.  Trimble,  3  Paige,  577; 
Shepardson  v.  Perkins,  68  N.  H.  364;  De- 
laney  V.  Boston,  2  Harr.  (Del.)  489; 
Mathewson  v.  Hoffman,  77  Mich.  420,  6  L. 
R.  A.  349,  43  N.  W-  879;  Smith  v.  Fottmans, 
96  Wis.  103,  37  L.  R.  A.  286,  70  N.  W.  1115; 
Murchie  v.  Qatea,  78  Me.  300,  4  Atl.  698; 
Canton  Iron  Co.  v.  Biuiabik  Bessemer  Co. 
03  Minn.  367,  65  N.  W.  643;  Watkins  v. 
Peck,  13  N.  H.  360,  40  Am.  Dec.  156;  Bul- 
len  V.  Runnels,  2  N*.  H.  255,  9  Am.  Dec,  55 ; 
Fleming's  Ajtpcal,  65  Pa.  445:  Green  v. 
Carotta,  72  Cal.  267.  13  Pac.  086;  Freeman 
T.  Weeks,  46  Mich.  886,  7  N.  W.  904:  Adams 
V.  Uanning,  48  Conn.  477;  Weatherby 
Mciklejohn,  66  Wis.  73;  Uiddleton  v.  Oreg- 
ori^,  2  Rich.  L.  688;  BeadUig  t.  Altkouae,  93 
Pa.  400. 

The  erection  of  a  permanent  dam  in  the 
year  18.'>6  by  the  grantors  of  the  defendant 
Muggli,  and  the  maintenuice  thereof  since 
that  date,  have  created  a  new  channel  or 
level  of  the  waters  of  the  Sauk  river  and  the 
several  lakes  through  which  the  same 
courses,  which  has  become  by  long  lapse  of 
time  the  natural  channel  or  level  thereof; 
and  the  removal  of 'such  dam,  as  threatened 
by  the  defendants,  is  an  unlawful  interfer- 
ence with  such  new  natural  channel  or  level 
of  said  river  and  lakes,  and  the  water  there- 
in. 

Where  a  permanent  obstruction  has  been 
placed  in  a  natural  watercourse,  and  the 
flow-  and  level  of  the  waters  have  been  di- 
verted and  changed,  and  such  change  con- 
tinues for  more  than  twenty  years,  the  same 
rights  may  be  presumed  in  favor  of  the 
owners  of  land  Uirough  which  it  flows  as  if 
such  artificial  stream  had  been  the  natural 
one. 

Magor  v.  Chadtvick,  11  Ad.  &  El.  671; 
Beeston  v.  Weate,  5  El.  &  Bl.  980,  25  L.  J. 
Q.  B.  N.  S.  115:  Sutcliffe  v.  Booth,  32  L.  J. 
Q.  B.  N.  S.  136;  Nuttall  v.  BraaewcU, 
Hurlst.  &  C.  714,  36  L.  J.  Exdi.  N.  S.  1; 
Holker  v.  Porritt,  U  R.  8  En*.  107,  I*  R. 
10  Exch.  5f),  42  L.  J.  Exch.  N.  8.  86.  44  L. 
J.  Exch.  N.  S.  52;  Roberta  v.  Richards,  60 
L.  J.  Ch.  N.  S.  297,  44  L.  T.  N,  S.  271; 
Gould,  Waters,  §  223;  Adams  v.  Manning. 
48  Conn.  477  ;  Mathetcson  v.  Hoffman,  77 
Mich.  420,  6  L.  R.  A.  349,  43  N.  W.  879: 
Belknap  v.  Trimble,  3  Paige,  577;  Finley  v. 
Herahey,  41  Iowa,  389;  Smith  v.  Toumans, 
96  Wis.  103.  37  L.  R.  A.  286,  70  N.  W.  1116; 
Weatherby  v.  Meiklejohn,  66  Wis.  73,  13  K. 
W.  697;  Murchie  v.  Oatea,  78  Me.  300.  4 
Atl.  698;  Shepardson  v.  Perkins,  58  N.  H. 
354;  Watkins  v.  Peck,  13  N.  H.  300,  40  Am. 
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Dec.  156;  Fleming's  Appeal,  (15  Pa.  444; 
Canton  Iron  Co.  v.  Jtiicabik  Bcaacmer  Co. 
63  Minn.  367,  65  N.  W.  643. 

The  respondent  and  other  riparian  own- 
ers have,  through  tiie  adverse  possession  of 
thoniselres  and  their  grantors  for  a  period 
ot  forty  yt-ars,  obtained  the  prescriptive 
rijrht  to  have  the  water  remain  at  the  stage 
created  by  the  dam,  and  this  artificial  con- 
dition or  level  of  the  water  having  ripened 
into  the  nntiiral  condition,  the  defendants 
cannot  justify  the  ixmimisrion  of  the  overt 
uct  of  removing  the  dam  upon  the  ground 
that  they  have  a  right  to  abandon  their 
easement 

A  person  in  the  quiet  and  undisturbed 
posHesRion  of  real  estate  can  maintain  any 
and  all  Hctions  necessary  to  protect  the  en- 
joyment of  such  possession  and  all  ease- 
ments pertaining  thereto. 

Wright  V.  Leicis,  5  Rich.  L.  212,  56  Am. 
Dee.  714;  Ferguson  v.  Witsetl,  6  Rich.  L. 
280,  57  Am.  Dec.  744;  Brown  v.  Bowen,  30 
N.  Y.  519,  86  Am.  Dec.  406;  Nicholson  v. 
Drennan,  35  S.  C.  333,  14  S.  E.  719;  Oress 
l.mnbor  Co.  v.  Leitner,  91  Ga.  810,  18  S.  E. 
62:  Allvn  v.  Dunlap,  24  Or.  229,  33  Pac. 
675;  Swift  v.  Agnea,  33  Wis.  240. 

Injunction  is  tlie  proper  remedy. 

High,  Inj.  S  794;  Lyon  v.  McLaughlin, 
32  Vt  423;  Jonee.  Eaaements,  I  870;  AngSll, 
Watercourses,  §  444. 

MeMTH.  O.  W.  Stewart  and  Btflwmrt  ft 
Brower,  for  respondents: 

The  decision  of  the  court  upon  the  former 
app<<al  ia  the  law  of  this  case. 

Bradley  v.  Norria,  67  Minn.  48,  69  N.  W. 
624;  Johnson  v.  Iforth  Western  Teleph. 
Bxoh.  Go.  54  Minn.  37,  65  N.  W.  829;  Piper 
V.  Satcyer,  78  Minn.  221,  80  N.  W.  970; 
Vaule  V.  Miller,  81)  Minn.  440,  72  N.  W.  452 ; 
SchlPuder  v.  Corey.  30  Minn.  501,  16  N.  W. 
401 :  Tilleny  v.  Wolverion,  54  Minn.  75,  65 
N.  W.  822;  Ayer  V.  Stewart,  16  Minn.  89, 
Gil.  77;  Lougk  v.  Bragg,  19  Minn.  357,  Gil. 
309:  Woodbury  v.  Dorman,  15  Minn.  341, 
Gil.  274:  Stapp  v.  The  Clyde,  44  Minn.  610, 
47  N,  W.  160;  Malmgren  v.  Phinney,  65 
Minn.  67  N.  W.  649:  Hutchinson  v.  Cki- 
rogo  rf  N.  W.  R.  Co.  41  Wis.  541;  Banga  v. 
Strong,  4  N.  Y.  315;  Forgerson  v.  Smith, 
104  Ind.  246,  3  N.  E.  866;  McKinncy  v. 
iiiatc  ex  rel.  Nixon,  117  Ind.  26,  19  N.  E. 
613;  Williams  v.  Rogers,  14  Bush.  776; 
Pratt  T.  Boston  Seel  A  Leather  Co.  134 
Mass.  800 ;  Adams  v.  Fisher,  75  Tex. 
657  .  6  S.  W.  772;  Riohardaon  v.  Rich- 
arditon,  100  Mich.  364,  59  N.  W.  178:  Pol- 
inck  V.  Cohen,  32  Ohio  St.  519:  Amaden  v. 
Atwood,  68  Vt.  332,  36  At).  311;  Plymouth 
County  Bank  v.  Oilman,  3  S.  D.  170,  52  N. 
W.  869;  Holcomh  v.  Bearing,  8  App.  D.  C. 
298:  Bickox  y.  Chicago  <£  C.  8.  R.  Co.  94 
Mich.  237,  63  N.  W.  1105. 

To  establish  an  easement  by  prescription, 
there  must  be  an  uninternipted  user  or  en- 
joyment of  the  easement  claimed,  for  the 
full  Btatutorv  period  of  fifteen  years. 

Mueller  v.'Pruen,  36  Minn.  273,  30  N.  W, 
866 ;  Matthews  v.  Stillwiter  Gas  d  Electric 
Light  Co.  6S  Minn.  403,  65  N.  W.  947. 

This  nser  must  be  adverse,  under  a  claim 
of  right,  ezclusiTe,  continuous,  uninter- 
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rupted,  and  with  the  knowledge  and  acquies- 
eenoe  ot  the  owner  of  the  estate  in,  over,  or 
out  of,  which  the  easement  prescribed  for  is 
claimed,  and  while  such  owner  is  able  in 
law  to  assert  and  enforce  his  rights  aiid  re- 
sist such  adverse  claim  if  not  well  founded. 

Washb.  Easements,  p.  150;  Gould,  Wa- 
ters, p.  S45;  Jones,  Kasements,  S  164. 

To  constitute  title  by  prescription,  there 
must  be  a  thing  claimed  which  may  be 
granted,  and  a  person  to  whom  the  grant 
may  be  made  and  who  may  be  a  pai^  to 
such  grant. 

Washb.  Easements,  137;  Rochdale  Canal 
Co.  V.  Radcliffc,  18  Q.  B.  287 ;  Staff ordshirs 
<6  W.  Canal  Nav.  v.  Birmingham  Canal  Nav. 
L.  R.  1  H.  L.  254. 

A  prescription  cannot  be  for  a  thing 
which  cannot  be  raised  by  a  grant,  for  the 
law  allows  prescription  only  to  supply  the 
loss  ot  a  grant,  ana  therefore  presupposes  a 
grant  to  have  existed. 

2  Bl.  Com.  267. 

Hie  character  and  extent  of  a  prescrip- 
tive right  is  fixed  by  user.  The  extent  of  a 
usage  of  water  is  evidence  only  of  a  right 
commensurnte  with  that  use. 

Waahb.  Easements.  135;  Marchand  v.  Ma- 
ple Grove,  48  Minn.  271,  51  N.  W.  606;  Mat- 
thews V.  Btillwatw  Gas  <£  Electric  Light  Co. 
63  Minn.  403,  65  N.  W.  947. 

A  prescriptive  right  cannot  be  claimed  in 
what  ia  common  to  all. 

Washb.  Easements,  p.  163;  Davis  v.  Brig- 
ham,  29  Me.  391. 

Ko  person  can  claim  a  prescriptive  right 
to  do  that  which  he  cannot  be  prevented 
from  doing. 

Felton  V.  Simpson,  33  N.  C.  (11  Ired.  L.) 
84;  Mebane  v.  Patrick,  6  K.  G.  (1  Jones,  L.) 
23;  Washb.  Easements,  p.  153. 

The  sufficiency  of  possession  to  matara 
title  d^nds  ujton  tlie  liability  of  the  occu- 
pant to  an  action  of  trespass.  "This  is  the 
test." 

Osborne  v.  Johnston,  65  N.  C.  26;  Ash- 
man V.  Wigton  (Pa.)  9  Cent.  Rep.  629,  12 
Atl.  74;  State  v.  Buttle,  115  N.  C.  784,  20  S. 
E.  725;  Emery  v.  Raleigh  d  O.  R.  Co.  102 
N.  C.  232,  9  8.  E.  139;  fi^tran  v.  Munch,  65 
Minn.  500,  35  L.  R.  A.  743,  67  N.  W.  1022. 

An  easement  cannot  be  prescribed  for  un- 
less the  part}'  claiming  it  has  actually  used 
and  enjoyed  it  as  well  aa  claimed  the  right. 

Waahb.  Easements,  161;  Ware  v.  Brook- 
house,  7  Gray,  454;  Tinker  v.  Forbes,  136 
Itl.  221,  26  N.  E.  503. 

The  enjoyment  of  a  thing  1^  one  cannot 
be  held  to  be  adverse  to  another  who  is  in 
no  way  injured  thereby. 

Washb.  Easements,  155. 

No  one  can  prescribe  for  a  privilege  which 
ia  common  to  everyone. 

Id.  165:  Thomas  v.  ilarshfield,  13  Pick. 
240;  Gloucester  v.  Beach,  2  Pick.  60,  note. 

In  case  of  an  easement  arising  by  pre- 
scription, the  duties  imposed  on  the  owner 
of  the  servient  tenement  'are  passive  and 
negative  to  suffer  the  owner  of  the  dominant 
tenement  to  enjoy  the  easement,  and  to  al- 
low him  to  enter  and  amend  and  repair,  and 
also  to  refrain  from  doing  any  actJ^ipon  his. 
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own  premises  which  would  interfere  with 
the  enjoyment  of  the  easement. 

Godtiard,  Easements,  pp.  2,  17;  Oale, 
Easements,  307;  Johnston  v.  Hyde,  33  K. 
J.  £<}.  633;  Ooodhart  v.  Hyett,  L.  R.  25  Ch. 
Div.  182;  Perry  v.  Pennsylvania  R.  Co.  56 
N.  J.  L.  178,  26  Atl.  829. 

Where  courts  have  applied  the  doctrine  of 
estoppel  to  persons  who  have  acquired  a 
right  .to  the  use  of  the  waters  of  a  stream, 
and  who  have  sought  to  chan^  such  use  in 
I.  way  that  would  do  great  injury  to  the 
property  of  those  who  had  relied  upon  the 
continuance  of  the  previous  use,  the  follow- 
ing conditions  have  appeared: 

1.  The  riparian  owners  have  acquiesced, 
from  the  inception  of  the  acts  of  the  di- 
Terter,  in  what  he  has  done,  and,  from  the 
inception,  the  rights  of  all  parties  have 
been  adjusted  in  view  of  the  changed  con- 
dition and  in  reliance  upon  its  permanence. 

2.  The  rights  of  the  dominant  owner  have 
been  assert^  and  enjoyed  for  a  long  period 
of  years ;  and  the  owners  of  the  servient  es- 
tabe,  or  those  directly  affected  by  the  exer- 
cise of  the  prescriptive  rights,  have  enjoyed 
rights  and  exercised  privileges  wholly  at  va- 
riance with  the  right  to  restore  the  original 

-  condition  of  affairs  for  substantially  the 
same  length  of  time. 

3.  There  has  been  a  total  abandonment  of 
the  original  right,  and  acquiescence  in  such 
abandonment,  the  creation  of  a  new  right, 
and  the  vesting  of  valuable  property  inter* 
ests  baaed  on  such  new  rights 

4.  The  owner  of  the  dominant  estate  was 
not  seeking  to  abandon  his  rights;  he  was 

•seeking  to  retain  them  and  exercise  them  in 
a  different  manner,  and  in  a  manner  which 
would  he  injurious  to  others  who  had  relied 
upon  the  continuance  of  another  manner  of 
their  exercise. 

5.  The  owners  of  the  servient  estate  did 
not  seek  by  the  injuncticm  to  prevent  an 
abandonment  of  the  easement,  but  to  pre- 
vent the  exercise  of  it  in  a  way  which  would 
be  highly  injurious  to  them,  and  would 
profit  ttie  user  but  little. 

6.  In  many  of  the  cases  it  was  claimed 
and  established  that  the  contemplated  acts 
of  the  defendants  would  be  injurious  to  the 

Eublic  health,  and  by  exposing  marshes, 
Dgs,  and  slimy  shores  create  a  nuisance 
which  would  seriously  interfere  with  the 
onjoyment  of  the  plaintiff's  property  rights. 

7.  And  lastly,  the  controlling  element  in 
all  these  cases  was  that  the  use  of  the 
stream  as  contemplated  by  the  owner  of  the 
dominant  estate  would  directly,  adversely, 
affect  the  valuable  property  rights  and  in- 
terests of  many  persons  whose  rights  had 
been  made  and  become  valuable  in  reliance 
upon  the  permanence  of  existing  conditions, 
which  property  rights  would  be  injuriously 
affected  by  the  contemplated  change. 

Mathetcaon  v.  Hoffman,  77  Mich.  420,  6 
L.  R.  A.  340,  43  W.  879;  Belknap  v. 
Trimble,  3  Paige,  577;  Lampman  v.  Milks, 
21  N.  Y.  606;  Smith  v.  Youmana,  96  Wis. 
103,  37  L.  R.  A.  285,  70  N.  W.  1115. 

This  stream  is  not  a  navigable  stream  for 
steamboats  in  its  natural  state. 

A  stream  which  can  only  be  made  fioat- 
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able  by  artificial  meanii  can  in  no  hen^  be 
deemed  a  public  highway. 

Jfoore  v.  Sunbome,  2  Mich.  610i  69  Am. 
Dec.  209;  ahodea  v.  Otia,  33  Ala.  678,  73 
Am.  Dec.  439;  Lciiia  v.  Coffee  County,  77 
Ala.  190,  54  Am.*  Rep.  55 ;  Cardtccll  v.  i<ac- 
ramento  County,  79  Cal.  347,  21  Pac.  7G3; 
Roice  v.  Granite  Bridge  Corp.  21  Pick.  344; 
Morgan  v.  King,  35  N.  Y.  454,  91  Am.  Dec. 
58;  Haines  v.  Welch,  14  Or.  319,  12  I'jc. 
502;  Hainea  v.  Hall,  17  Or.  166,  3  L.  R.  A. 
609,  20  Pac.  831. 

A  private  person  cannot  maintain  an  ac- 
tion to  enjoin  the  maintenance  of  a  public 
nuisance  or  prevent  tlie  abatement  of  one, 
unless  such  perscMi  is  specially  injured  there- 
by. 

Skauhut  V.  8t.  Paul  d  8.  C.  R.  Co.  21 
Minn.  502;  Roehette  t.  Chicago,  M.  d  St.  P. 
R.  Co.  32  Minn.  201,  20  N.  W.  140;  Bamam 
V.  Minnesota  Transfer  B.  Co.  33  Minn.  365, 
23  N.  W.  538;  Shero  v.  Carey,  35  Minn.  423, 
29  N.  W.  58;  Thelan  v.  Fanner,  36  Minn. 
225,  30  N.  W.  670;  BlackweU  v.  Old  Co/otiy 
B.  Co.  122  Mass.  1. 

An  easement  exists  for  the  benefit  of  the 
dominant  owner  alone,  and  the  servient  own- 
er acquires  no  right  to  insist  upoiLits  con- 
tinuance, or  to  claim  damages  npon  its 
abandonment. 

Jones,  Easements,  §  6;  Mason  v.  Shretcs- 
bury  d  H.  R.  Co.  L.  R.  6  Q.  B.  578 ;  Fcitm 
T.  Simpson,  33  N.  C.  (11  Ired.  L.)  84:  Prter 
V.  Casicrll,  38  Ohio  St.  518;  Arktcright  v. 
CMk  S  Mees.  &  W.  203 ;  Brace  v.  YaU,  t» 
Mass.  488. 

To  create  an  estoppel  in  pais,  some  act 
must  be  done  or  omitted,  or  some  declara- 
tion made  or  omitted,  or  there  must  be  cos- 
structive  fraud  or  groins  neglect  on  the  part 
of  the  party  so  to  be  estopped,  in  r^rd 
to  the  subject-matter  claimra. 

Caldwell  V.  Auger,  4  Minn.  217.  Gil.  156. 
77  Am.  Dec.  615;  Califf  Hiahmue,  3 
Minn.  311,  Gil.  217:  Combs  v.  Cooper,  5 
Minn.  254,  Gil.  200;  Pence  v.  ArbuckU-.  2* 
Minn.  417 ;  Hau-kins  v.  Methodist  Episeopat 
Church,  23  Minn.  256;  Whitacre  v.  Cuh-rr. 
8  Minn.  133,  Gil.  103;  Sutton  v.  Wood.  27 
Minn.  363,  7  N.  W.  365:  Dickerson  v.  ro(- 
grove,  100  U.  8.  678,  26  L.  ed.  618;  Cavtoit 
Iron  Co.  V.  Biwabik  Bessemer  Go.  03  Minn. 
367,  66  N.  W.  643 ;  Steel  v.  St.  Louis  fimrlt- 
ing  d>  Ref.  Co.  106  U.  S.  447,  27  L.  ed.  228. 
1  Sup,  Ct.  Rep.  389;  Dickson  v.  Kiiison.  TIV 
Minn.  168,  77  N.  W.  820;  Botoe  v.  St.  Pavl. 
70  Minn.  341,  73  N.  W.  184;  Ward  v.  Dean. 
69  Minn.  466,  72  N.  W.  710. 

The  threatened  injury,  if  any,  does  not 
tend  to  the  destruction  of  tJie  manner  of  the 
present  use  of  the  land.  It  can  be  used  as 
well  for  pasture  with  the  water  drained 
down  as  with  it  in  its  present  condition. 

Bond  V.  Woll,  107  N.  C.  139,  12  S.  E-  281: 
Garrett  v.  Bishop,  27  Or.  349,  41  Pac.  10; 
Woodford  v.  Alexander,  35  Fla.  333,  17  So. 
658:  Haslell  v.  Thurston.  80  Me.  129.  13 
Atl.  273;  Ewing  v,  Rourkc,  14  Or.  514,  13 
Pae.  483;  Outcalt  v.  George  W.  Belme  Co. 
42  N.  J.  Eq.  665,  9  Atl.  ii83:  JancsvUU-  v. 
Carpenter,  77  Wis.  288,  8  L.  R.  A.  808.  -18 
N.  W.  128:  Watson  v.  Fcrrell.  34  W.  Va. 
406,  12  S.  E.  724:  Ohio  River  R.  Co.  v.  Gib- 
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bens,  36  W.  Va.  57,  12  S.  E.  1093;  Albenz 
V.  Wheeling  d  H.  R.  Co.  33  W.  Va.  1,  5  L. 
R.  A.  371,  10  S.  E.  14;  Lazeell  v.  Garloto,  44 
W.  Va.  466.  30  8.  K  171. 

Brown,       delivered  the  opini<m  of  the 

court: 

This  was  an  aetion  to  restrain  and  en- 
join defendants  from  removins  or  destroy- 
ing a  certain  milldara  across  Sauk  river  at 
Cold  Springs,  in  Stearns  county.  The  de- 
fendants recovered  in  the  c<nirt  below,  and 
plaintiff  appeals  from  an  order  denying  a 
new  trial.  A  former  appeiil  in  the  case  is 
reported  in  77  Minn.  231,  45  L.  R.  A.  218, 
70  N.  W.  964,  1020,  1064.  The  facts  are 
suhstantially  as  follows:  In  1866  a  dam 
was  built  and  constructed  across  Sauk  river 
at  Cold  Springs,  Stearns  county,  by  the 
Cold  Springs  Mill  Company,  which  has  ever 
since,  except  during  a  short  period  in  1866, 
when  out  of  repair,  been  maintained  for  the 
purpose  of  developing  water  pover  to  propel 
and  operate  mill  machinery.  No  authonty 
was  obtained  to  so  construct  or  maintain 
the  dnm  by  application  or  resort  to  legal 
prufcoedings,  but  the  same  was  so  built  and 
<:otistructed  without  special  or  granted 
right,  aftd  subsequently  maintained  by  the 
mill  company  and  its  successors  for  over 
forty  years,  with  the  acquiescence  and  con- 
sent of  the  owners  of  riparian  prc^rtj  af- 
fected thereby,  by  reason  of  which  continued 
maintraance,  and  the  consequent  raising  of 
the  level  ol  the  water,  and  the  adverse,  un- 
interrupted, and  exclusive  use  of  the  dam 
for  said  period  of  forty  years,  the  mill  com- 
pany and  its  successors,  Muggli  and  his 
grantors,  acquired  the  right  by  prescription 
to  perpetually  maintain  the  same.  Tlie  ef- 
fect of  the  dam  was  to  raise  tbe  level  of  the 
waters  of  the  river  to  a  height  of  7i  feet, 
cause  the  fame  to  set  back  and  overflow 
large  trncts  of  adjacent  land  to  a  distance 
of  about  16  miles  up  the  river,  and  the  for- 
mation of  several  lalces  and  ponds  along  its 
course.  By  the  construction  of  the  dam, 
and  the  consequent  raising  of  the  level  of 
the  waters  of  the  river,  the  greater  part  of 
the  land  described  in  the  complaint  has 
since  that  time  been  overflowed  and  ren- 
dered valueless  for  agricultural  purposes. 
The  defendants,  other  than  defendant  Mug- 
gli, own  land  abutting  upon  the  river,  and 
are  residents  and  freeholders  of  the  towns 
through  which  the  river  runs  and  flows. 
Nearly  all  of  said  defendants  and  their 
grnntors  have  for  more  than  forty  years 
owned  and  occupied  the  lands  so  adjacent  to 
said  river  and  tJie  lakes,  and  have  oultivated 
and  improved  the  same  with  reference  to 
the  conditions  created  and  caused  by  the 
dam  and  the  increased  quantity  of  water  oc- 
casioned thereby.  Some  of  the  defendants 
owned  and  occupied  land  bordering  on  the 
riv«  prior  to  the  ccmstruction  of  the  dam, 
and.  BO  far  as  the  record  in  the  case  shows, 
at  no  time  did  th^  object  to  the  dam  or 
to  its  maintenance.  At  the  time  of  the  con- 
struction of  the  dam  the  public  domain  in 
this  section  of  the  state  was  unsurveyed.  It 
was  subsequently  surveyed,  and  with  refer- 
ence to  the  conditions  existing,  with  the  wa- 
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ters  of  the  river  raised  above  its  natural 
level  7%  feet,  and  the  lakes  formed  thereby 
were  meandered  in  all  respects  as  though 
natural  bcdies  of  water.  Some  time  prior 
to  the  commencement  of  this  action  defend- 
ant  Muggli,  who  owns  the  mill  property,  en- 
tered into  a  contract  with  the  otiier  defend- 
ants by  which  he  attempted  to  sell  and 
transfer  to  them  the  right  to  take  out  and 
remove  tiie  dam ;  such  other  defendants  pay- 
ing him  for  that  right  and  privily  the 
sum  of  $5,000.  It  IS  claimed  by  such  de- 
fendants that  by  the  removal  of  the  dam 
lar^  tracts  of  submerged  land  will  be  re- 
claimed and  made  valuable  for  agricultural 
purposes.  Acting  under  this  contract,  sueh 
defendants  threatened  to  take  out  and  re- 
move the  dam,  and  this  action  was  brought 
to  restrain  them  from  doing  so. 

The  action  was  tried  in  connection  with 
that  of  Friedman  against  the  same  defend- 
ants, 86  N.  W.  1102,  the  object  ol  which 
was  the  same  as  the  object  of  this  action. 
The^  were  submitted  to  this  court  together. 
FlaintifiT  in  this  action  is  in  the  actual 

SDBsession,  under  claim  of  title,  of  land  bor- 
ering  on  the  river,  and  has  improved  the 
same  with  reference  to  the  conditions  exist- 
ing subsequent  to  the  construction  of  the 
dam.  His  improvements  were  made  in  re- 
liance upon  the  continuance  of  such  condi- 
tions, and  that  the  level  of  the  waters  in 
the  lakes  wonld  remain  as  it  had  existed  for 
years  prior  thereto,  and  for  punooses  (tf  a 
pleasure  resort,  and  for  boating,  fishing,  and 
other  amusements,  in  and  about  which  im- 
provements he  expended  a  large  sum  of 
money,  which  will  be  practically  a  total  loss 
if  the  dam  is  taken  out.  A  portion  of  the 
land  has  been  used  for  the  pasture  of  stock, 
and  the  stage  of  water  as  made  hj  the  dam 
is  necessary  to  be  maintained  in  order  that 
he  may  fully  enjoy  his  property.  He  placed 
a  steamboat  in  the  river  at  Cold  Springs, 
which  boat  is  used  for  transporting  passen- 
gers from  that  point  to  a  distance  of  about 
20  miles  up  the  river;  and,  if  the  waters 
are  lowered  to  their  stage  before  tfae  erec- 
tion of  the  dam,  the  river  will  be  made  non- 
navigable,  and  the  lakes  almost  wholly  de- 
stroyed. In  the  othn-  case  (Friedman 
against  the  same  defendants,  86  N.  W. 
1102)  the  plaintiff  therein  owns  a  large 
tract  of  land  bordering  on  the  river,  and 
has  been  such  owner  and  in  the  actual  pos- 
session for  the  past  thirty  years.  His  land 
is  used  exclusively  for  farming  and  agricul- 
tural purposes.  His  fences,  buildings,  and 
other  improv^ents  were  erected  and  made 
with  reference  to  the  artificial  stage  of  the 
waters,  and,  if  lowered  by  the  removal  (rf 
the  dam,  he  will  be  greatly  injured  and  dam- 
aged in  the  enjoyment  of  his  property, 
llie  findings  of  the  trial  court  with  refer- 
ence to  the  rights  of  the  respective  parties 
in  the  two  actions  are  very  full,  and  detail 
the  facts  with  greater  particularity  than  is 
necessary  in  this  opinion.  Whav  «e  hare 
stated,  however,  will  give  a  general  idea  of 
the  situation  of  the  parties  and  the  merits 
of  the  controversy.  When  the  action  was 
here  on  the  former  appeal,  it  was  deter- 
mined adversely  to  plaintiff  on  the  theory 
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<A  comparative  equities;  it  bein^  held  by  the 
majority  of  the  court  at  that  time  that  the 
continued  maintenance  of  the  dam  would 
work  a  greater  pecuniary  injury  and  dam- 
age to  the  defendants,  who,  as  we  have 
noted,  purchased  the  right  to  remove  the 
sanie,  than  the  removal  tnereof  would  result 
to  plaintifT.  The  reasoning  of  the  t^nion 
on  the  former  appeal  we  are  satisfied,  after 
mature  reflection,  was  erroneous  and  cannot 
be  foHowed.  The  evidence  before  us  at  this 
time  is  materially  different  from  what  it 
was  on  the  former  trial.  The  trial  court 
eocpressly  finds  that  there  was  received  on 
this  trial  a  larse  mass  of  new  and  addition- 
al evidence,  and  the  findings  of  fact  are  dif- 
ferent in  one  respect,  at  leaat,  from  what 
they  were  on  the  former  trial.  This  being 
the  situation,  the  doctrine  of  the  law  of  the 
case  does  not  apply.  None  of  the  cases 
hold  that  such  doctrine  applies  on  the  sec- 
ond appeal  of  the  same  case,  where  the  evi- 
dence on  the  second  trial  was  essentially  dif- 
ferent than  on  the  first.  MoNamara  v. 
Pengilly,  64  Minn.  548.  07  N.  W.  661.  To 
follow  the  reasoning  of  the  former  decisicm 
would  result  in  confusion  and  flagrant  in- 
c<Hisisteaciea.  Although  the  defendants 
may  have  shown  that  the  continued  main- 
tenance of  the  dam  would  work  a  greater 
injuiy  to  their  property  and  rights  than  the 
removal  thereof  would  work  to  the  plain- 
tiff's property,  in  another  action  brought 
by  a  riparian  owner  desiring  the  contin- 
oance  of  the  dam  it  might  be  shown  that  the 
injury  and  damage  to  him  and  his  rights 
would  be  superior  and  greater  than  the  in- 
jury to  the  same  defendants.  So  that  we 
would  have  in  one  action  the  solemn  judg- 
ment of  the  court  that,  aa  between  tiie  par- 
ties to  the  particular  acticm,  the  dam  should 
be  maintained  in  its  present  condition,  and 
in  another  action,  where  other  interested 
parties  might  seek  to  have  the  dam  main- 
tained, the  solemn  adjudication  of  the  court 
that  it  be  removed.  If  the  equities,  from  a 
pecunianr  standpoint,  may  be  compared 
and  applied  at  all,  they  must,  in  the  nature 
of  the  surrounding  conditions,  be  applied  as 
between  all  those  riparian  owners  and  in- 
terested parties  who  desire  the  removal  of 
thfi  dam  on  the  one  hand,  and  all  those  de- 
siring it  maintained  on  the  other.  If  the 
equities  in  favor  of  those  desiring  the  re- 
moval were  collectively  greater  and  superior 
to  those  who  desire  its  maintenance,  the 
ccnnparison  might  possibly  be  given  effect. 
But  we  are  aware  of  no  rule  of  law  under 
which  all  such  parties  could  be  compelled 
to  join  in  such  an  action.  It  is  clear,  how- 
ever, that  as  between  individual  owners, 
contending  on  the  one  hand  for  the  mainte- 
nance of  the  dam  and  on  the  other  for  its 
removal,  to  apply  the  doctrine  would  be  to 
inject  into  the  situation  difficulties  and  con- 
flicting results,  from  which  the  court  could 
not  eictricate  itself.  It  appears  from  the 
memorandum  of  the  learned  trial  judge  that 
his  views  of  the  law  on  this  subject  were 
fully  in  accord  with  the  result  we  have 
reached,  but  he  had  no  alternative  but  to 
apply  Uie  rule  laid  down  in  the  former  de- 
eiuon  of  the  case.  Plaintiff  in  this  action 
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is  in  the  actual  po6»(?»8ion  of  the  land  de- 
scribed in  the  complaint,  and  such  posaes- 
sion  is  sufficient  on  which  to  base  a  Tixlit  of 
action.  Wttt  v.  St.  Paul  i  H.  P.  R.  Co. 
38  Minn.  122,  35  X.  W.  862. 

Passing  the  question  as  to  comparative 
equities,  we  come  directly  to  the  main  con- 
troversy in  the  case,  namely,  what  right  in 
law  or  equity  has  the  plaintiff  to  insist  up- 
on the  continued  maintenance  of  the  dam? 
The  right  to  maintain  it.  on  the  part  of  the 
mill  company,  was  acquired  by  preitcription. 
The  mill  company,  in  erecting  it,  obtained 
no  express  grant  to  do  so  from  the  riparian 
owners;  but  the  erection  and  maintenance 
thereof  for  more  than  fortjr  years  created 
a  prescriptive  right  to  c<Mitinue  its  mainte- 
nance perpetually.  The  inquiiy  is,  What 
right,  if  any,  accrued  to  the  plaintiff  and 
his  grantors,  and  the  other  owners  of  prop- 
erty bordering  on  the  river  and  the  lakes 
formed  thereby,  as  a  result  from  the  acts 
of  tiie  mill  company  and  the  acquisition  by 
it  ot  the  prescriptive  right  to  maintain  the 
dam?  The  riparian  owners  improved  t^r 
property,  erected  their  buildings  and  fences 
with  r^erence  to  the  artificial  stage  ctf  the 
water  as  made  by  the  erection  of  the  dam. 
and  acquiesced  in  its  maintenance^  during 
the  time  necessary  to  create  and  establish 
in  the  mill  company  and  its  successors  the 
perpetual  right  to  do  sa  It  is  ccmtended 
(HI  the  part  of  plaintiff  that  there  grew  out 
of  the  relations  oetween  the  parties,  with  re- 
spect to  the  construction  and  maintenance 
of  the  dam,  reciprocal  rights  and  privil^et., 
— ^the  right  on  the  part  of  defendants  to 
maintain  it,  and  the  right  on  the  part  of 
plaintiff  to  insist  that  it  he  maintained; 
while  it  is  contended  on  the  part  of  defend- 
ants that  the  only  rights  or  privil^es  re- 
sulting from  such  relations  accrued  to  tbem. 
that  iiiey  may  maintain  the  dam  so  loag  aa 
they  feel  inclined  to  do  so  and  then  destroy 
it,  regardless  of  the  consequences  to  plain- 
tiff and  other  riparian  ovmers,  and  that  the 
onl^  right  or  benefit  which  accrued  to 
plaintiff  is  the  very  valuable  privilege  of 
quietly  submitting  to  the  wishes  and  pleas- 
ure of  defendants.  We  adopt  the  contention 
of  plaintiff  as  moat  in  consonance  with  the 
equity  and  justire  of  the  caae.  If  plaintiff 
and  his  grantors  acquired  a  reciprocal  right 
to  have  the  dam  maintained,  it  ia  not  ma- 
terial that  its  removal  will  result  in  leits 
injury  and  damage  to  them  than  to  defend- 
ants. Prescriptive  rights  find  no  supptM^ 
in  pecuniary  considerations.  It  is  a  right 
or  privilege  appurtenant  and  incident  to 
realty,  and  pasi^ea  with  the  title  thereto. 

The  authorities  are  numerous  that  where 
the  flow  of  a  stream  of  water  has  been  di- 
verted from  its  natural  channel,  or  obstruct- 
ed by  a  permanent  dam,  and  such  diversion 
or  obstruction  has  cMitinued  for  the  time 
necessary  to  establish  a  prescriptive  right 
to  perpetually  maintain  the  same,  the  ri- 
parian owners  aionp  such  stream  of  water, 
who  have  improved  their  property  with  refer- 
ence to  the  change  and  in  reliance  on  the  con- 
tinuance thereof,  acquire  a  reciprocal  right 
to  have  the  artificial  conditions  remain  un- 
disturbed; and  the  person  who  placed  the 
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obstruction  in  the  stream,  or  caused  tJie  di- 
version of  the  waters,  and  all  those  claiming 
under  or  through  him,  are  estopped  upon 
principles  of  equity  from  restoring  the  wa- 
ters to  tlieir  natural  channel  or  state.  Bee- 
ston  T.  Weate,  5  El.  &  BL  98Q;  Roberta  t. 
Richards,  50  L.  J.  Ch.  N.  S.  287;  Jones, 
Easements,  g  808;  Gould,  Waters,  SS  159, 
225;  Arkwright  v.  Oell,  5  Meea.  &  W.  203; 
Belknap  v.  Trivible,  3  Paige,  577.  In  the 
latter  case,  one  involving  the  question  here 
presented,  the  court  said;  **I  apprehend, 
also,  that  this  rule  must  be  reaprocal,  and 
that  a  proprietOT  of  the  head  of  a  stream, 
who  has  changed  the  natnral  flow  of  the  wa- 
ters and  has  continued  such  change  for 
more  tlian  twenty  years,  cannot  afterwards 
be  permitted  to  restore  it  to  its  natniral 
state,  when  It  will  have  the  effect  to  destroy 
the  mills  of  other  proprietors  below  which 
have  been  erected  in  reference  to  such  change 
in  the  natural  flow  of  Uie  stream."  In  the 
case  of  WoodJmry  t.  BKort,  17  Vt.  387,  44 
Am.  Dec.  344,  a  case  involving  this  princi- 
ple, it  appeared  that  the  course  of  a  stream, 
running  across  the  land  of  defendant  to 
plaintin's  land,  was  changed  by  a  sudden 
and  unusual  flood,  so  that  it  did  not  there- 
after flow  over  the  land  of  the  latter.  De- 
fendant permitted  the  water  to  run  in  the 
new  channel  for  ten  years,  and  it  was  held 
that  his  acquiescence  in  the  new  conditions 
for  BO  long  a  time  gave  rise  to  a  right  in 
plaintiff  to  insist  that  the  new  remain  as 
the  natural  conditions.  Other  cases  sup- 
porting this  Hame  doctrine  are:  Ford  v. 
Whitlock,  27  Vt.  265;  Shepardson  v.  Per- 
kins, 58  N.  H.  334;  Delaney  v.  Boston,  2 
Harr.  (Del.)  489;  Slathewaon  v.  Hoffman, 
77  Mich.  420.  0  L.  R.  A.  340,  43  N.  W.  879. 
The  latter  ease  is  very  similar  to  the  one 
at  bar,  and  directly  in  point.  The  court 
there  said:  "The  exclusive  enjc^ent  of 
water  in  a  particular  way  for  tweoity  years, 
without  interruption,  becomes  an  adverse  en- 
joyment sufficient  to  raise  a  presumption  of 
title  against  a  right  in  any  other  person, 
which  might  have  been,  but  was  not,  assert- 
ed. This  rule  must  be  reciprocal,  and  one 
who  has  taken  the  water  from  the  original 
channel,  and  has  cratinued  to  divert  and 
enjoy  it  for  a  period  beyond  the  statute  of 
limitation  as  to  real  actions,  cannot  after- 
wards be  permitted  to  mtore  it  to  its  orig- 
inal state,  when  it  will  have  the  effect  to 
destroy  or  materially  injure  the  property 
of  those  through  or  by  which  it  formerly 
flowed."  Smith  v.  Youmans,  96  Wis.  103, 
37  L.  R.  A.  285,  70  N.  W.  1115,  is  also  di- 
rectly in  point.  It  is  there  held  that  it  ia 
but  a  fair  inference  that  riparian  owners, 
in  view  of  advantages  that  might  or  would 
accrue  to  them  by  raising  the  level  of  the 
waters  of  the  lake  on  which  their  lauds  bor- 
der, were  induced  to  consent  and  acquiesce 
therein,  and  in  tlie  use  of  the  dam  and  wa- 
ters aa  raised  therein,  in  view  of  which  it 
was  hdd  that  the  relations  and  interests  of 
tlie  parties  thus  originated  and  created  be- 
came fixed  by  prescription,  and  imposed 
upon  eadi  reciprocal  rights  and  duties.  The 
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court  said^  "It  has  long  been  settled  that 
ttie  artificial  state  or  eoiulition  of  flowing 
water,  founded  upon  prescription,  becomes  a 
substitute  for  the  natural  condition  previ- 
ously existing,  and  from  which  a  right 
arises  on  the  part  of  those  interested  to 
have  tlie  new  condition  maintained.  The 
watercourse,  though  artificial,  may  have 
originated  under  such  circumstances  as  to 
give  rise  to  all  the  rights  that  riparian  pro- 
prietors have  in  a  natural  and  permanent 
stream,  or  have  been  so  long  used  as  to  be- 
come a  natural  watercourse  prescriptively; 
and  'when  a  riparian  owner  has  diverted  tJie 
water  into  an  artificial  channel,  and  contin- 
ues such  chango  for  more  than  twenty  years, 
he  cannot  restore  it  to  its  natural  channel, 
to  the  injury  of  other  proprietors  along 
snob  channel,  who  have  erected  works  or 
cultivated  their  lands  with  reference  to  the 
changed  condition  of  the  stream,  or  to  the 
injury  of  those  upon  the  artificial  water- 
course who  have  acquired  by  long  user  the 
right  to  Mijoy  the  water  there  flowing.'  *'  See 
also  Canton  Iron  Co.  v.  Bitoabik  Bessemer 
Co.  63  Minn.  367,  65  N.  W.  643. 

The  dam  in  question,  having  been  erected 
for  the  purpose  of  developing  power  to  oper- 
ate mill  machinery,  must  be  taken  to  be  a 
permanent  obstruction;  and,  it  having  ex- 
isted and  been  maintained  as  such  for  so 
great  a  length  of  time,  the  artificial  condi- 
uons  created  thereby  must  be  deemed  to 
have  become  the  natural  conditions.  There 
is  no  suggestion  in  the  evidence  that  the 
dam  was  placed  in  the  river  for  temporary 
purposes,  and,  even  though  it  may  at  one 
time  have  been  out  of  repair,  it  was  never- 
theless originally  intended  as  a  permanent 
structure.  The  auUiorities  all  h^d,  aa  far 
as  our  examination  has  extended,  that  in 
such  cases  the  conditions  arising  from  the 
permanent  obstruction,  though  artificial  to 
begin  with,  become  by  long  lapse  of  time  the 
natural  conditions,  and  interested  parties 
are  bound  by  the  rules  of  law  applicable  to 
such  conditions,  if agor  v.  Cliadimck,  1 1 
Adol.  &  E.  571;  Becston  v.  Weate,  5  EI.  & 
Bl.  986:  Roberts  v.  Richards,  50  L.  J.  Ch. 
N.  S.  297 ;  ifathcwson  v.  Hoffman,  77  Mich. 
420,  6  L.  R.  A.  349,  43  N.  W.  879;  Finley 
V.  Hershey,  41  Iowa,  380 ;  Murchia  v.  Oatea, 
78  Me.  300,  4  Atl.  698.  In  the  case  at  bar 
even  nature  herself  became  adapted  to  the 
new  surroundings.  A  native  growth  of 
hard-wood  timt«r  sprang  up  along  the 
shores  of  the  lakes  formed  by  the  raise  of 
the  river,  thus  giving  a  natural  effect  and 
appearance  to  the  conditions  created  by  the 
dam.  The  government,  in  the  survey  of  the 
lands  in  that  vicinity,  recognized  the  arti- 
ficial as  the  natural  state,  and  surveyed  the 
public  lands  with  reference  to  the  lakes, 
meandering  them  precisely  as  other  natural 
bodies  ot  water  are  surveyed  and  mean- 
dered. There  can  be  no  difference  on  prin- 
ciple between  mses  where  the  natural  chan- 
nel of  a  stream  is  changed  and  diverted, 
and  those  where  a  permanent  obstruction  is 
placed  therein.  In  either  case  the  rights  of 
the  parties  are  essentially  the  same. 
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All  eiLaininatioii  ot  the  bocAta  discloses 
tliat  this  same  doctrine  ia  applied  to  public 
highways  and  public  parks.  Where  a  high- 
way or  public  park  has  been  laid  out  law- 
ful authority,  or  acquired  by  dedication  or 
prescription,  the  owners  of  property  abut- 
ting thereon  acquire  a  special  right  in  the 
■continuance  of  the  park,  street,  or  highway, 
as  the  caae  may  be,  of  which  they  cannot  be 
<lepri^-ed  except  by  due  process  of  law.  The 
right  accruoR  to  them,  in  cases  where  the 
highway  or  park  is  acquired  by  dedication, 
by  the  same  proceedings  and  acts  that  vest 
the  right  in  the  public.  Where  land  is  ex- 
pressly dedicated  for  a -public  park,  and  is 
improved  ns  such  by  the  public  authorities, 
special  rights  result  and  accrue  to  abutting 
■owners,  which  vest  and  are  created  by  the 
act  of  dedicati<m.  AdatM  t.  Chicago,  S.  <t 
N.  R.  Co.  39  Hinn.  286-202,  1  L.  R.  A.  493, 
39  m.  W.  029.  In  the  case  of  ifooM  v.  Oar- 
aon,  104  N.  C.  431,  7  L.  R.  A.  648,  10  S.  E. 
689,  it  was  held  that  the  owners  of  lots  can- 
not be  deprived  of  the  easement  appurte- 
nant in  the  street  adjacent  thereto,  which 
is  distinct  from  the  public  right,  nor  can  the 
legislature  grant  power  to  take  it  from 
them.  The  abutting  owners  in  such  cases 
have  the  right  to  insist  that  the  street  re- 
main. The  case  of  Le  Olereeq  t.  GaUipolig, 
7  Ohio,  pt.  1.  p.  218,  28  Am.  Dec.  641,  was 
an  action  by  owners  of  lots  adjoining  a  pub- 
lic park,  which  had  been  dedicated  to  the 
public  use  by  the  owner  of  the  land,  to  en- 
join the  public  authorities  from  vacating 
the  park.  It  was  there  held  that  the  plain- 
tiffs,  though  individual  owners  of  lots  abut- 
ting the  public  square,  could  maintain  their 
action  to  preserve  the  park  for  public  use. 
It  appeared  that  tiiiey  improved  their  prop- 
ertpr  with  reference  to  the  park,  aoid  the  de- 
cision was  placed  distinctly  on  the  ground 
that  tho  act  of  dedication  conferred  upon 
them  a  separate  and  independent  right  to 
have  the  park  maintained.  In  the  case  of 
Rensselaer  v.  Leopold,  106  Ind.  29,  5  N.  E. 
701,  it  was  held  that  the  owners  of  lots 
abutting  the  public  street  have  a  peculiar 
and  distinct  interest  in  the  easement,  and 
that  such  interest  is  distinguished  from  the 
rights  of  the  general  public,  in  that  it  be- 
comes an  interest  l^ally  adhering  to  the 
contiguous  grounds  and  buildings  thereMi, 
affording  more  convenient  facilities  for 
their  use;  and,  as  the  owner  of  the  abutting 
property  may  have  erected  his  buildings  and 
made  his  improvements  with  reference  to 
the  street  as  existing,  it  is  a  valuable  prop- 
erty right,  which  is  recognized  by  the  law, 
and  cannot  be  appropriated  or  taken  from 
him  without  his  consent.  Elliott,  Roads  & 
Streets,  SS  ISO,  877.  The  act  which  gives 
rise  to  the  public  right,  the  act  of  d^ica- 
tlon,  vesta  a  distinct  and  independent  right 
in  abutting  property  owners,  which  thw^ 
may  protect  by  application  to  a  court  of 
equity.  The  doctrine  of  these  cases  is  ap- 
plicable to  the  case  at  bar.  The  mill  com- 
pany acquired  its  right  to  maintain  the  dam 
by  prescription,  and  during  the  time  such 
right  was  maturing  a  reciprocal  right  in  the 
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riparian  owners  to  insist  that  it  be  main- 
tained, at  least  that  no  overt  act  be  taken 
for  its  removal,  was  also  maturing,  which 
ripened  and  became  equal  to  the  right  of  the 
mill  company  upcHi  the  compleUon  of  the 
prescriptive  period.  The  reciprocal  right 
thus  created  was  not  merely  a  personal  one, 
but  a  right  appurtenant  and  incident  to  the 
lands. 

Something  was  said  on  the  argument  with 
reference  to  the  right  of  a  mul  owner  to 
abandon  bis  mill  and  permit  the  dam  to 
become  out  of  repair  and  finally  destroyed 
by  the  elements,  and  the  question  was  sug- 
gested as  to  whether  be  could  be  compelled 
to  repair  the  same  or  be  required  to  main- 
tain the  dam  after  its  abandonment;  and  it 
is  further  mooted  whether  or  not  the  ripa- 
rian owners  would  have  the  right  to  enter 
upon  the  mill  owner's  property,  in  the  case 
of  his  failure  or  neglect  to  keep  the  dam 
in  repair,  and  put  it  in  order  and  maintain 
it  at  their  own  expense.  These  questions 
are  not  involved  in  the  caae,  and  we  do  not 
decide  them.  When  they  are  presented  in 
any  proper  case,  ihey  will  be  taken  up  and 
disposed  of  in  the  usual  mj.  It  may  he 
doubted  whether  the  mill  owner  could  be 
compelled  to  maintain  the  dam  in  good  re- 
pair. No  principle  of  law  making  it  his 
duty  to  do  so  now  occurs  to  us.  But  it  is 
not  so  clear  but  that  the  riparian  owners, 
having  acquiesced  in  the  maintenance  of  the 
milldain  for  such  a  length  of  time  as  to  cre- 
ate a  perpetual  right  in  the  mill  owner  to 
maintain  it,  out  of  which,  within  the  au- 
thorities fre  have  cited,  grew  the  redproeal 
right  to  insist  that  it  be  not  disturbed,  and 
that  the  water  as  raised  the  dam  be 
maintained  at  Its  artificial  height,  would 
have  the  right  to  enter  upon  the  properly 
and  repair  any  defects  in  tlie  dam,  and  keep 
and  maintain  it  tu  order  and  repair  at  their 
own  expense.  But  these  questions  are  net 
before  the  court,  and  we  do  not  decide  them, 
nor  do  we  wish  to  be  understood  as  express- 
ing any  opinion  with  reference  thereto.  The 
action  is  to  restrain  and  enjoin  defendants 
from  taking  any  active  or  affirmative  steps 
looking  to  the  removal  of  the  dam,  and 
whether  they  may  be  compelled  by  law  to 
keep  it  in  repsir  is  not  involved  in  the  Aeta- 
mination  of  the  case.  We  hold  that  tb^ 
may  be  restrained  from  committing  any 
overt  act,  and  from  taking  any  affirmative 
steps  looking  to  the  removal  of  the  dam. 
Perhaps  tfae  apparent  difficulties  in  the  mat- 
ter of  keeping  the  dam  in  repair  after  aban- 
donment by  the  mill  owner  may  be  relieved 
and  obviated  by  an  application  of  the  pro- 
visions of  chapter  88,  Laws  1897.  We  have 
not  considered  the  questioA  whether  defend- 
ants could  be  restrained  from  taking  out  the 
dam  because  of  the  statutes  prohibiting  the 
draining  of  meandered  lakes.  The  dispi^^i- 
tion  of  the  case  on  the  other  question  ren- 
ders it  unneeessaiy. 

The  order  appealed  from  ie  reversed. 

■tertt  Ch.  J.,  dissents. 
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•I.  1  k«  eoMplalat  thU  «<^lom  stmtM 
lliat  •pp«llanl  operated  a  railroad  la 
tk«  mtm*«  mt  WlaeaaNla,  and  engaged  a 
"hrldge  sug"  at  Vfnt  Superior  to  operate 
from  that  point  tbe  repair  and  recotutnic- 
ti.m  of  bridge!  along  ita  line.  Aa  a  part  of 
Thy  ronalderatlon  of  tbe  hiring  contract,  ap- 
T>-llajit  agreed  to  dally  transport  tbe  men  to 
and  from  West  Saperlor  to  the  station  neareat 
rL-  place  of  their  day's  labor,  by  means  of 
i-»  resnlar  trains,  and  for  tbelr  tranaporta- 
Ti'D  from  such  station  to  thtir  ptrint  of  work 
ib-*,v  were  farnlsbed  band  cara,  to  be  pro- 
pt'ltH]  by  themiivlves.  Wblle  respondent,  wbo 
Wilt  on*  of  the  crpw,  was  riding  on  a  hand  car 
fnim  tbe  placv  of  that  daj's  wwk  to  a  itft- 
u..n  where  tb^  would  boanl  appellant's  train 
Ii»f-k  (o  West  Superior,  nnotber  band  car,  pru- 
t»'i:i-d  by  other  members  Qt  tbe  same  gang, 
uiTtook  the  first  car,  and  was  negligently 
proiM'lIed  against  It.  derailing  It  and  rausing 
iniiiry  to  respondent.  One  of  tbe  handles 
r-n  the  front  end  of  the  rear  ear.  as  It  was 
'h<-n  Bpproarhlng.  was  broken  off:  and,  be- 
ln■.^>|f  of  Its  absence,  the  other  handle  on  the 
-:inie  end  of  that  car  caused  tbe  preceding 
<.ir  to  be  pushed  laterally  end  derailed.  Held, 
ihiit  tbe  complaint  states  a  cauw  or  action. 
In  ib<>  following  particulars:    The  respondent 


APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Hennepin  County 
denying  a  new  trial  after  verdict  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  for  which  de- 
fendant waa  allc^  to  be  responsible.  A^ 
firmed. 

The  facts  are  stated  in  the  opinions. 

if r.  W.  E.  Dodgef  for  appellant : 

Plaintiff  and  his  companions,  members  of 
the  bridge  gan^,  were  not,  within  the  pur- 
pose ana  meaning  of  chap.  220,  Wis.  Laws 
1893,  at  the  time  of  the  alleged  collision  and 
injuiy,  engaged  in  the  discharge  of  their 
duties  under  their  employment. 

The  law  does  not  require  the  master  to 
promul^te  rules  for  tne  protection  of  its 
servants  where  the  risks  and  dangers  are 
obvious  or  arise  from  tbe  n^ligence  of  co- 
servants  engaged  in  the  common  employ- 
ment. 

Berrigan  V.  AVw  York,  L.  E.  d  W.  R.  Co. 
131  N.  y.  582,  30  N.  E.  57;  Benaon  v.  Chi- 
cago, 8t.  P.  M.  <£  O.  R.  Co.  78  Wnn.  803,  80 
N.  W.  1050;  Morgan  v.  Hudson  River  Ore  d 
I.  Co.  133  N.  Y.  666,  31  N.  E.  234  ;  Kutledge 
y.  Hitaouri  P.  R.  Co.  HO  Mo.  312,  19  S.  W. 
38;  Vosa  V.  DeUnrare,  L.  A  W.  R.  Co.  62  N, 
J.  L.  59.  41  Atl.  224;  Abel  v.  Delaware  d  H. 
Canal  Co.  103  N.  Y.  681,  9  K.  E.  325. 

The  absence  of  one  of  the  bandies  from  one 
corner  of  the  hand  car  following  that  on 
which  the  plaintiff  was  riding  was  not  tho 


fend  oiher  memben  the  crew  were  employees  ,  proximate  cause  of  the  derailment  and  eon- 
.   ..  »  ._. —  sequent  injury  to  the  plaintiff;  and  the  de- 
railment was  not  such  a  consequwice  aa,  un- 
der the  facts  pleaded,  could  or  ought  to  have 
been  foreseen  by  the  defendant  as  likely  to 
follow  the  absence  of  the  handle. 

Patterson,  Railway  Accident  Law,  pp.  11 
ct  acq.;  1  Bailey,  Personal  Injuries  Relating 
to  Master  &  Servant,  S  1014;  Weiael  v.  East- 
ern R.  Co.  (I)  Minn.  245,  82  N.  W.  576;  Uc- 
Cotran  v.  Chicago  A  X.  W.  R.  Co.  91  Wis. 
147,  64  N.  W.  891;  Stcffen  v.  Chicago  d  N. 
W.  R.  Co.  46  Wis.  269,  50  N.  W.  348;  Cin- 
cinnati, N.  O.  d  T.  P.  R.  Co.  V.  Mealer,  1  C. 
C.  A.  633,  6  U.  S.  App.  86,  50  Fed.  725; 
V.  Central  R.  d  Bkg  Co.  8fi  Ga.  231,  12  S.  E. 
307;  Louiarille,  N.  A.  d  C.  R.  Co.  v.  South- 
xrick,  16  Ind.  App.  480,  44  N.  E.  263;  Reid  v. 
Kvanaville  d  T.  H.  R.  Co.  10  Ind.  App.  385, 
35  N.  E.  703:  Denver  d  R.  O.  R.  Co.  v.  Mc- 
Comaa,  7  Colo.  App.  121,  42  Pac.  677;  fiel- 
lara  v.  Richmond  d  D.  R.  Co.  94  N.  C.  654. 

Meaara.  Rome  O.  Brown  and  Gharloa 
8.  Albert  also  for  appellant. 

Mr.  ItmdTlB  Arotandev,  for  respondent; 
Plaintiff  and  his  companions  were  at  the 
time  of  t^e  collision  engaged  in  the  discharge 
of  their  duties  as  employees  of  the  defend- 
ant, within  the  meaning  of  chap.  220,  Wis. 
Laws  1893. 

Benson  v.  Chicago,  St.  P.  M.  d  0.  R.  Co. 
75  Minn.  163,  77  N.  W.  798;  Roaenhaum  v. 
St.  Paul  d  D.  R.  Go.  38  Minn.  I7S,  36  N.  W. 
447. 

In  an  action  in  tort  it  is  not  necessary,  in 


np|.<>IIant.  and  at  tbe  time  of  the  injury 
'iTc  encaged  In  their  dntles  as  such,  within 
tbf  meaning  of  chapter  230.  Wis.  Laws  1803. 
A'  N*OH  T.  Chicago.  8i.  P.  M.  i  O.  K.  Co.  T8 
Minn.  303,  80  N.  W.  1050,  distinguished. 
2.  Ipvcllaat  was  salltr  of  eontribn- 
lory  MC-Klismcc  In  falling  to  provide  sult- 
nt.l^  rules  and  regulations  for  the  control  and 
ofM-ration  of  band  ears  nnder  such  circum- 

S.  Titr  defective  handle  mar.  ander 
the  ctreBHataneen.  have  been  the 
proximate  «aa«e  of  the  lajary*  and  tbe 

pri-ffcr  rule  in  surh  case  la  aa  follows;  "A 
l>-:snn  sallty  of  neRllgence  should  be  beld  re- 
s;>»Df;;i>le  for  all  the  ronsequences  which  a 
i>r<idcot  and  experienced  person  fully  ac- 
nualnted  with  all  the  circumstances  which 
in  fact  existed,  wbetber  they  could  have  be<-n 
as<-ertalned  by  reasonable  diligence  or  not, 
vonid  at  the  lime  of  the  negligent  act  have 
ih'xight  reasonably  possible  to  follow  if  tbey 
Imd  occurred  to  his  mind."  CbiMlanaon  v. 
chieaffo,  gt.  P.  M.  *  O.  B.  Co.  6T  Ulnn.  94, 
es  N.  W.  640,  approved. 

(BiVirn  and  £oe«ltf,  dftseal.) 

<lfa7  10,  1901.) 

■TleAdnotea  by  X^WIS,  3. 


Note. — For  other  cases  In  this  series  as  to 
in)nr>-  to  railroad  employees  on  hand  cars,  see 
HK^ITenson  v.  Chicago.  M.  k  St.  P.  R.  Co. 
tUlnn.)  11  L  B.  A.  271 ;  Clarke  v.  Pennsylvania 
<"o.  tlnd.)  17  L.  R.  A.  811;  and  Howard  v. 
Iielaware  *  H.  Canal  Co.  (C.  C.  D.  Vt.)  6  L.  R. 


As  to  duty  of  mafiter  to  promulgate  mles  for  I  ^^^j.      make  the  master  liable  for  the  acts 

■he  <«fe  conduct  «' '»"Jj«72'^j  ^  [  of  his  servant,  that  the  servant  should  have 

Nr-  York.  N.  H.  *  H.  a  Co.  (Conn.)  48  L.  B. .  ^^^^  ^^^^  ^  omplc^ent; 


A  :t05,  nnd  MOtft 
54  L.  R.  A. 


81 


Digitized  by 


Goog 


483 


MlNMBSOTA  SOPllKMK  CODRT. 


Mat, 


it  is  sufficient  if  the  act  is  in  the  course  of 
his  employmrat, 

Jaggard,  Torts,  p.  258;  Whatnum  t.  Pear- 
90n,  L.  R.  3  C.  P.  422. 

Defendant's  failure  to  establish  and  pro- 
mulgate proper  and  neiMSsary  rules  for  Uie 
safe  operation  of  hand  cars  constituteB  ac- 
tionable n^ligence. 

1  Shearm.  &.  Redf .  Neg.  S  202 ;  Wood.  Mast, 
ft  S.  9  403,  p.  784;  Fraker  v.  St.  Paul,  M.  d 
M.  R.  Co.  32  Minn.  64,  19  N.  W.  840  j  8tef- 
fenaon  Chicago,  M.  A  Bt,  P.  B.  Co.  45 
Minn.  355,  11  L.  R.  A.  271,  47  N.  W.  1068; 
Christianaon  v.  Chicago,  Bt.  P.  M.  <£  O.  R. 
Co.  67  Minn.  05.  69  N.  W.  640;  Rosenbavm 
r.  St.  Paul  it  D.  R.  Go.  38  Minn.  173,  36  N. 
W.  447;  McDonough  v.  Lanpher,  55  Minn. 
601,  57  N.  W.  152;  Eioald  v.  Chicago  <fi  N.  W. 
B.  Co.  70  Wis.  421.  36  N.  W.  12;  McGregor 
Y.  Autd,  83  Wis.  630,  63  N.  W.  84S;  North- 
western  Union  Packet  Co.  t.  MeOite,  17 
Wall.  608,  21  L.  ed.  705;  Brydon  t.  Bteicart, 
2  Macq.  H.  L.  Cas.  30 ;  Adame  v.  Iron  Cliff » 
Co.  78  Mich.  271,  44  N.  W.  270;  Broderick 
T.  Detroit  Union  R.  Station  i  Depot  Co.  56 
Mich.  261,  22  N.  W.  802;  Walhert  v.  Trex- 
ler,  156  Pa.  112,  27  Atl.  65;  Cleveland,  C.  C. 
d  Bt.  L.  R.  Co.  T.  Martin,  13  Ind.  App.  485, 
41  N.  E.  10S2;  Parkinaon  Sugar  Co.  v.  Riley, 
SO  Kan.  401,  81  Pac  1000;  Bwadleif  v.  Mis- 
aouri  P.  B.  Co.  118  Mo.  268,  24  8.  W.  140. 

1%e  defective  condition  of  the  second  hand 
car  (one  of  its  front  handles  bein^  broken 
off)  was  a  concurring  and  contributing  cause 
of  the  accident,  and  defendant's  carelessness 
in  furnishing  this  defective  car  constitutes 
actionable  negligence. 

Christianaon  t.  Chicago,  Bt.  P.  M.  d  0.  B. 
Co.  07  Minn.  04,  69  N.  W.  640. 

iMwiMt  J.,  delivered  the  opinion  <rf  the 
court: 

The  complaint  in  this  action  states,  in 
substance:  That  the  defendant  is  incorpo- 
rated under  the  laws  of  the  state  of  Wiscon- 
sin, owning  an^  operating  a  line  of  railway 
between  St.  Paul,  Minncota,  and  West  Su- 
perior, Wisconsin,  and  that  about  22  miles 
of  its  tracks  extend  through  the  state  of 
Wisconsin.  That  in  the  year  1899  defendant 
was  engaged  in  repairing  and  reconstructing 
the  wooden  bridges  ana  culverts  on  that 
division  of  its  line  extending  from  the  city 
of  West  Superior,  Wisconsin,  to  the  village 
of  Sandstone,  Minnesota,  for  which  purpose 
defendant  employed  a  gang  of  about  twelve 
men,  comprising  carpenters  and  helpers, 
designated  as  the  "bridge  gang."  The  plain- 
tiff was  a  carpenter  by  trale,  and  on  May  12, 
1899,  waa  employed  by  defendant  to  work 
as  a  member  of  the  bridge  gang,  to  assist  in 
the  repairing  and  reconstructing  of  bridges 
and  ctHTertfi  on  the  Wisconsin  side  of  de- 
fendant's line  of  railway.  That  all  members 
of  such  bridge  gang  were  at  the  time  of 
their  employment  by  defendant  located  at 
West     Superior,     Wisconsin,   ^at    luch '  , 

bridge-repair  work  was  then  and  there  car-|6n  three  independent  grounds:  ^rst.  that 
ricd  on  by  defendant  from  West  Superior  as  plaintiff  and  his  fellow  workers  were  not, 
the  starting  point,  and  as  a  part  of  the  con-  at  the  time  of  plaintiff's  injury,  employees, 
tract  of  emplt^rment  of  the  plaintiff,  and  in'  engaged  in  their  duties  as  such,  within  the 
consideration  of  his  agreement  to  perform '  purpose  and  meaning  of  the  Wisoouin  act; 
64  L.  R.  A.  t 

Google 


such  services,  defendant  undertook,  prom- 
ised, and  agreed  with  plaintiff  to  carry  him 
over  its  line  of  railiiray  every  morning  from 
West  Superior  to  the  places  along  its  tracks 
where  he  would  be  required  to  work  during 
the  day,  and  every  evening  back  again  to 
West  Superior,  by  means  of  regular  trains  to 
the  nearest  station,  and  from  such  point  to 
the  place  of  work  by  hand  cars.    It  is  fur- 
ther alleged:    That  on  October  4.  1899,  and 
during  the  whole  of  that  day.  such  bridge 
gang,  including  plaintiff,  were,  in  the  course 
of  their  employment  with  defendant,  engaged 
in  repairing  a  certain  bridge  on  defendant's 
line  of  railway  at  a  point  in  Wisconnn  about 
11  miles  southwest  of  West  Superior.  That 
at  about  5:30  o'clock  in  tbe  afternoon  of 
that  day,  while  so  engaged  in  such  employ- 
ment, plaintiff,  with  the  other  members  of 
ibe  bridge  gang,  was  ordered  by  defendant 
to  go  upon  one  of  defendant's  hand  cars,  ao 
furnished,  and  to  assist  in  propelling  the 
same  over  defendant's  tracks  and  railrowl 
line  towards  Saunders,  for  the  purpose  of 
enabling  plaintiff  and  members  of  the  bridge 
gang  to  take  defendant's  paasenger  train 
back  to  West  Su^rior.    That,  while  plain- 
tiff waa  engaged  in  his  duty  as  such  em- 
ployee in  propdling  such  hand  car,  defend- 
ant then  ajid  there  caused  another  hand  ear 
to  be  also  propelled  over  such  trade  by  other 
servants  of  defendant,  members  of  the  same 
bridf^e  gang,  in  close  proximity  to  and  im- 
mediately following  the  hand  car  propelled 
by  plaintiff.    The  ear  in  charge  of  the  other 
members  of  the  bridge  gang  was  defective, 
in  that  one  of  the  handles  on  the  front  end 
of  the  car,  as  it  was  then  proceeding,  was 
broken  off,  and  the  ear  was  so  carelessly  and 
negligently  handled  by  the  parties  in  diarge 
of  it  that,  without  fault  on  plaintiS^s  part, 
and  without  any  warning  or  notice,  it  ran 
into  and  collided  with  the  preceding  ear, 
upon  which  plaintiff  was  riding,  and  by  rea- 
son of  the  absence  of  the  handle  the  preced- 
ing car  was  pushed  off  the  track  and  de- 
railed, thereby  injuring  plaintiff.    It  is  then 
charged  that  defendant  was  guilty  of  n^li- 
gence  hy  its  failure  to  provide  reastniable 
rules  and  r^fulations  to  control  the  running 
of  hand  cars  upon  its  tracks.    The  complaint 
then  sets  forth  chap.  220,  Wis.  Laws  1893, 
which  provides  that  a  railway  company  shall 
be  liable  for  damages  sustained  within  that 
state  by  any   employee  of  such  company, 
without  contributory  negligence  on  his  part, 
when  injuries  are  occasioned  by  any  de- 
fective apparatus,  etc.,  or  while  ennged  in 
operating  trains,  and  while  engaged  in  the 
performance  of  his  duty  as  such  employee, 
which  injuries  shall  have  been  caused 
carelessness  or  negligence  of  any  other  em- 
ployee.   This  complaint  was  demurred  to 
upon  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and, 
the  demurrer  being  overruled,  defendant  ap- 
peals.   Defendant  attacks  the  complaint  np- 
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second,  that,  under  the  dreunutanees  al- 
leged in  the  complaint,  defendant  was  not 
required  to  furnish  rules  regulating  the  use 
and  operation  of  hand  cars;  third,  that  the 
absence  of  one  of  the  handles  from  the  fol- 
lowing car  was  not  the  proximate  cause  of 
plaintiff's  injury,  and  that  the  derailment  of 
the  car  was  not  such  a  consequence,  under 
the  facta  pleaded,  as  could  or  ought  to  have 
been  foreseen  defendant  as  lifcely  to  fol- 
low tiie  absfflice  of  the  handle. 

1.  In  support  of  the  first  proposition  ap- 
pellant relies  upMl  the  case  of  Benson  v. 
Chicago,  St.  P.  M.  &  O.  R.  Go.  78  Minn.  303, 
80  N.  W.  1050.  In  that  case  the  railway 
ccHnpany  were  engaged  in  repairing  and  re- 
surfacinff  its  track,  and,  for  convenience, 
kept  and  maintained,  on  a  side  track  near 
where  ,  the  repairs  were  being  made,  a  num- 
ber of  cars  for  the  boarding  and  lodging  of 
the  men.  When  the  necessities  of  the  work 
required  the  men  to  be  separated  some  dis- 
tance from  these  cars,  the  railway  company 
furnished  hand  cars  for  the  convenience  of 
the  men,  on  which  to  tr&neport  themeelvea 
to  and  from  their  occupation;  and,  while 

Elaiutiff  in  that  action  was  riding  upon  a 
and  car  between  tiie  place  of  his  employ- 
ment  and  the  boarding  cars,  another  hand 
car,  carrying  other  employees,  engaged  in 
similar  work,  overtook  and  collided  with  it, 
whereby  the  injury  was  occasioned.  It  was 
held  that  at  the  time  of  the  injury  the  men; 
in  charge  of  the  hand  cars  were  not  engaged  i 
in  the  discharge  of  their  duties  under  their' 
employment,  within  the  meaning  of  the  Wis-  { 
consin  act.  The  decision  rests  upon  the 
ground  that  defendant  had  no  control  over 
the  men  at  that  tim^  was  mit  boarding  them, 
had  not  undertaken  to  transport  i^em  to' 
and  from  their  work,  and  that  the  hand  cars 
were  furnished  merely  for  the  convenience  of 
the  employees,  who  were  in  no  sense  acting 
in  the  performance  of  their  r^^lar  duties. 
The  facta  stated  in  the  complaint  we  are  now 
ooneidering  are  entirely  different.  While 
there  is  an  apparent  lack  of  candor  and  full- 
ness in  the  allegations  of  the  complaint  upon 
the  question  whether  or  not  the  wages  of  the 
men  covered  the  entire  time  of  their  ab- 
sence from  West  Superior,  yet  we  think  it 
must  be  inferred  from  the  statements  there- 
in contained  that  the  employment  for  each 
day  commenced  at  the  time  th^  1^  West 
Superior,  and  ended  at  the  time  of  Uielr  re- 
turn. It  is  stated  that  the  men  were  em- 
ployed at  West  Superior ;  that  the  work  of 
repairing  and  reconstructing  was  conducted 
from  that  point;  that,  as  a  part  of  the  con- 
sideration of  their  employment,  the  defend- 
ant agreed  to  transport  them  to  and  from 
the' places  of  work  by  the  means  specified; 
and  that  during  the  whole  of  the  day  of  the 
occurrence  of  tne  injury  they  were  engaged 
in  the  performance  of  their  duties  as  such 
employees.  We,  therefore,  consider  tJie 
complaint  sufficient  in  this  respect, — ^that  it 
shows  with  reasonable  certainty  that  at  the 
time  of  the  injury  not  only  respondent,  but 
the  other  members  of  the  bridge  gang  in 
charge  of  the  other  ear,  were  employees  of 
M  L.  R.  A. 


appellant,  and  engaged  in  the  performance  of 
their  duties  as  such. 

2.  Conceding,  then,  that  respondent  and 
the  other  men  in  charge  of  the  hand  cars 
were  employees  of  appellant,  and  as  auch  en- 
gaged in  the  performance  of  their  duties  at 
the  time  of  tne  injury,  we  now  consider 
whether  or  not  the  company  was  required 
to  have  in  force  suitable  rules  and  regula- 
tions to  goveiu  and  control  the  operatim  of 
hand  cars  under  such  circumstances.  It  is 
well  known  that  the  operation  of  hand  cars 
by  men  engaged  in  repairing  a  railway  track 
is  attended  with  considerable  danger.  Men 
frequently  go  in  separate  gangs  on  two  cars 
to  some  point  upon  a  railroad,  and  are  obliged 
to  run  rapidly  to  avoid  passing  trains, 
and  accidents  are  not  infrequent  as  a  result 
of  collisions  of  hand  cars  thus  operated;  and 
it  would  seem  that  such  business  is  of  so 
dangerous  and  hazardous  a  character  that 
ordinary  men  who  are  called  upon  to  take 
charge  of  hand  cars  under  such  circum- 
stances should  be  guided  by  reasonable  rules 
and  regulations.  In  the  case  of  Steffenson 
V.  Chicago,  if.  <£  Bt.  P.  H.  Co.  46  Minn.  355, 
11  L.  R.  A.  271,  47  N.  W.  1068,  reference  is 
made  to  the  danger  of  operating  hand  cars; 
and  in  the  case  of  Chriatianton  v.  Chicago, 
St.  P.  M.dO.R.  Co.  67  Minn.  94,  60  N.  W. 
640,  it  appears  that  a  rule  of  that  company 
was  in  force  which  required  hand  cars  to  be 
kept  apart  for  a  distance  of  540  feet.  It  is 
true  these  men  were  not  engaged  in  the  same 
capacity  as  Section  men  are,  who  remain  con- 
stantly at  work  along  the  track  for  the  pur- 
pose of  repairing  it,  and  are  usually  in 
charge  of  some  manager  or  section  boss,  but 
that  fact  would  not  lessen  the  duty  of  the 
master  to  impose  rules  and  regulations  for 
the  operation  of  hand  cars.  It  would,  rather, 
tend  to  increase  that  duty;  for  there  would 
be  more  necessity  of  reasonable  r^ulations 
with  respect  to  inexperienced  men  for  such 
purposes  than  where  a  section  crew  is  iter- 
ating under  tiie  control  of  a  manager.  This 
requirement  should  not  be  r^araed  as  a 
hard^p  upim  a  railway  company,  as  it 
tends  to  the  safety  of  the  public  as  well  as 
employees,  and  certainly  inures  to  the  pro- 
tection of  the  company  itself.  Our  conclu- 
sion is  that,  under  such  circumstances,  it 
was  negligence  on  the  part  of  appellant  to 
place  its  employees  in  ciiarge  of  such  defec- 
tive car,  and  permit  them  to  operate  it  in 
the  manner  stated,  in  the  absence  of  reason- 
able rules  and  regulations  fur  their  guidance. 

3.  If  the  members  of  ttic  bridge  gang  rid- 
ing on  the  rear  car  were  employees  of  de- 
fendant, and  engaged  in  their  duties  as  such, 
it  follows,  under  the  Wisconsin  act,  that  ap- 
pellant is  responsible  for  the  injury  result- 
ing by  reason  of  the  collision  of  the  cars, 
provided  such  collision  was  caused  by  the 
negligence  of  those  in  control  of  the  rear  car, 
and  without  contributory  negligence  on  re- 
spondent's part.  It  is  char|^  in  the  com- 
plaint that  the  injury  was  occasioned  in 
that  manner,  and  it  therefore,  in  that  re- 
spect, states  a  cause  of  action.  But  the  com- 
plaint also  charges  that  the  derailment  of 
the  flnt  car  was  occasioned  by  the  absence 
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of  a  handle  which  had  been  broken  oS  froiui 
tlic  ijecond  car,  and  we  have  to  eonaider  if  in 
lhi»  respect  a  cause  of  action  is  stated.  Con- 
ceding that  the  rear  car  was  negligently 
oiH'rated,  and  that  it  might  have  bo  (Wllided 
with  the  forward  car  as  to  cause  its  derail- 
ment, even  though  the  handle  were  not 
broken  off,  yet  it  is  pos^iible  that  the  car 
might  have  been  bo  operated  that  derailment 
M'ould  not  have  occurred  exi-ept  for  the  ab- 
MPDce  of  the  handle.  Tlie  act  in  question 
provides  as  follows:  "When  such  injury  is 
cauf^ed  by  a  defect  in  any  locomotive,  engine, 
car,  rail,  track,  machinery,  or  appliance  re- 
quired said  company  to  be  ueed  by  its  em- 
ployees in  and  about  Uie  busineBs  in  their 
empl<^fment,  if  such  defect  could  have  been 
discovered  1^  such  company  by  reasonable 
and  proper  care,  teats,  or  inspection,  and 
proof  of  such  defect  shall  be  presumptive  evi- 
dence of  knowledge  thereof  on  the  part  of 
.such  company."  Aa  heretofore  stated,  the 
complaint 'sufficiently  charges  that  the  car 
in  questicoi  was  being  used  by  employees  of 
appellant  in  and  about  the  business  of  their 
empltgrment.  It  al^o  appears  that  the  de- 
fect is  one  that  could  have  been  discovered 
by  reasonable  and  proper  care  or  inspection ; 
and  the  complaint  alleges  that  appellant, 
under  its  contract  with  respondent,  was  re- 
quired to  furnish  him  and  the  other  men 
with  hand  cars  for  the  purpose  of  conveying, 
them  between  the  stations  where  tfafsy  were' 
required  to  take  a  train  to  the  places  where  I 
they  were  at  work.  Assuming^  therefore,  I 
that  there  was  no  negligence  on  the  part  ofi 
the  employees  in  charge  of  the  rear  car  which 
would  have  derailed  the  front  one,  had  thej 
handle  been  in  place,  was  the  absence  of  the 
handle  the  proximate  cause  of  the  injury? 
It  will  be  noticed,  from  the  above-quoted 
section,  that  proof  of  defect  in  a  car  or  ap-| 
pliance  so  furnished  shall  be  presumptive! 
(>\idence  of  knowledge  on  the  part  of  the 
company  that  such  defect  existed.  Objec- 
tion is  made  to  this  portion  of  the  complaint 
upon  the  ground  that  the  missing  handle 
was  not  the  proximate  cause  of  the  injury, 
and  that  the  derailment  of  the  car,  and  re- 
sulting injury,  was  not  such  a  consequence 
as  coiud  have  been  foreseen  by  appellant  as 
likely  to  follow  the  absence  of  the  handle. 
Handles  are  placed  on  hand  cars  for  the  pur- 
pose of  lifting  them  off  and  on  ^e  track. 
In  case  it  should  become  necessary  to  hasti- 
ly remove  a  car  from  a  track,  the  abrience  of 
a  handle  might  be  the  cause  of  delay,  and, 
hence,  consequent  injury ;  and,  if  an  injury 
were  occasioned  under  such  circumstances, 
it  might  reasonably  have  been  anticipated. 
I'^nder  the  circumstances  of  this  case,  it  may 
1»  conceded  that  it  could  not  have  been  rea- 
fonnbly  anticipated  that  the  mere  absence  of 
a  handle  from  a  car  would  occasion  the  de- 
railment of  another  with  which  it  might 
happen  to  collide.  But.  after  knowing  how 
it  liappencd,  and  being  told  it  was  occa- 
siiniofl  because  the  handles  were  no  situated  i 
that  those  on  the  rear  would  strike  evenly 
iil>on  a  preceding  car,  and  push  it  evenly,' 
we  can  readily  underntand  now,  if  one  of] 
the  handles  was  broken  off,  the  other  handle 
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might,  under  such  circumstances,  tend  to 
push  the  car  to  one  side,  and  thus  derail  it. 
The  question  is.  Is  it  the  proper  rule  of  law 
that  an  injured  person  cannot  recover,  un- 
der such  circumstances,  unless  the  master, 
at  the  time  cars  were  fumisbed  to  a  servant 
and  his  eolaborera,  could  reasonably  have 
anticipated  that  an  injury  was  liable  to 
happen  in  that  particular  manner?  Or  is 
this  the  proper  rule:  that  the  master  would 
be  liable  if  it  could  have  been  reasonably 
foreseen  that  injury  in  some  form  was  likely 
to  result,  even  though  the  precise  nature  of 
it  could  not  be  anticipated!  In  the  case  of 
Chriatianaon  v.  Chicago,  8t.  P.  M.  d  O.  R. 
Co.  67  Minn.  04,  69  X.  W.  640,  the  workmen 
in  charge  of  a  rear  hand  car  were  running 
at  such  rapid  speed,  contiguous  to  the  pre- 
ceding one,  that  they  were  unable  to  stop 
their  car,  and  ran  over  a  person  who  fell 
from  the  first  car.  In  that  case  the  ques- 
tion was  raised  as  to  what  was  the  prox- 
imate cause  of  the  injury;  and  it  was  con- 
tended that  plaintiff  therein  could  not 
cover,  because  under  such  drcumstances 
such  a  result  could  not  reasonably  have  be<>D 
foreseen.  In  the  opinion  attention  ia  called 
directly  to  the  confusion  in  the  use  of  tht 
word  "negligence"  and  the  term  "proximate 
cause,"  and  it  is  there  stated  that  the  cor- 
rect rule  is  that  if  the  act  is  one  which  the 
party  ought,  in  the  exercise  of  ordinary  care, 
to  have  anticipated  as  likely  to  result  in  in- 
jury, then  he  is  liable  for  any  injuiy  proxi- 
mately resulting  from  it,  although  he  could 
not  have  anticipated  the  particular  injury 
which  did  occur.  To  the  same  effect  the  rule 
is  stated  in  Bill  v.  W»n«or,  118  Mass.  251. 
Tn  discussing  this  question.  Shearman  k. 
Kedfield  in  their  work  on  Negligence,  5th  ed.. 
§  28,  state  that  the  weight  of  authority 
ae^s  to  be  against  holding  a  defendant  lia- 
ble for  all  actual  consequences  of  bis  wrong- 
ful acts,  when  they  are  such  that  no  human 
being,  even  with  the  fullest  knowledge  of  the 
circumstances,  would  have  considered  likely 
to  occur,  and,  again,  that  the  best  authori- 
ties seem  to  be  quite  opposed  to  the  theory 
that  a  defendant  should  he  held  liable  only 
for  such  consequences  as  he  ought  himself  to 
have  foreseen ;  and  they  lay  down  as  a  prop- 
er rule  the  following:  "A  person  guilty  of 
n^ligence  should  be  held  responsible  for  all 
the  consequences  which  a  prudent  and  ex- 
perienced man  fully  acquainted  with  all  the 
circumstances  which  in  fact  existed  (wlieth- 
er  they  could  have  been  ascertained  by  rea- 
sonable diligence  or  not)  would  at  the  time 
of  the  negligent  act  have  tliought  reasona- 
bly possibly  to  follow  if  they  had  occurred  to 
his  mind."  This  statement  somewhat  extends 
the  definition  announced  in  the  OhrUHanao* 
Caae,  is  more  comprehensive,  and  probably 
OS  perfect  aa  it  is  possible  to  formulate  an 
abstract  proposition  upon  the  subject  XJpop 
first  impression,  such  a  rule  might  not  seem 
applicable  to  the  facts  in  this  case,  but  the 
safety  of  all  persons  engaged  in  so  hazard- 
ous a  business  as  railnmding  requires  that 
the  company  be  held  strictly  to  account  in 
regard  to  its  cars, .  implements,  and  appli- 
ances.  If  the  handle  had  been  in  plaoe  on 

Digitized  byGoOgIc 


1901. 


WaLLIM  T.  S&8TBRH  RAILWAY  Co. 


4B5 


this  car,  the  preceding  ooe  might  have  been 
piiiihed  along  evenly,  although  forcibly, 
without  damage;  and,  vhile  appellant  could 
not  reasonably  have  anticipated  that  an  ac- 
cident would  happen  in  the  manner  it  did, 
it  would  occur  to  any  realonino;  person,  aft- 
er being  put  in  posneasion  of  the  facts,  that 
such  a  result  might  follow.  Other  cases 
within  this  rule,  substantially  aa  stated  in 
Chriatianaon  v.  Chicago,  8t.  P.  M.  A  0.  R. 
Go.  67  Minn.  94,  09  N.  W.  640.  are  Alabama 
O.  8.  A.  Co.  V.  Chapman,  80  Ala.  615,  2  So. 
738;  Ekrgolt  v.  l/ew  York,  06  N.  Y.  264,  48 
Am.  Rep.  622;  Western  A  A.  R.  Co.  v.  Bailey, 
105  Ga.  100,  31  S.  E.  S47.  Counsel  for  ap- 
pellant cites  the  case  of  Weisel  v.  Eastern 
R.  Co.  70  Minn.  24S,  82  N.  W.  576,  in  sup- 
port of  the  rule  of  law  which  he  contends 
should  apply  to  this  case.  Special  reference 
is  made  to  a  sentence  quoted  from  the  opin- 
ion in  that  case,  as  follows:  "The  defend- 
ant ought  not  to  be  required  to  anticipate 
that  so  unusual  and  peculiar  combination  of 
circuQi  stances  would  occur  as  to  occasion  so 
extraordinary  and  unexpected  an  accident." 
It  is  claimed  this  language  implies  that  this 
court  has  abandoned  the  doctrine  announced 
in  Chriiitianson  v.  Chicago,  St.  P.  M.  &  O. 
R.  Co.  67  Minn.  94,  69  N.  W.  640,  and  in- 
tends to  adhere  to  the  rule  that  the  defend- 
ant in  such  case  can  be  held  liable  only  when 
it  appears  that  the  manner  in  which  the  in- 
jury took  place  could  reasonably  have  been 
anticipated.  The  sentence  quoted  must  be 
reod  in  connection  with  what  follows,  and 
with  regard  to  the  facts  in  that  case.  The 
decision  is  based  upon  the  ground  that  the 
original  piling  of  the  coal  in  the  manner 
stated  was  not  in  itself  a  n^ligent  act,  and. 
hence  it  followed  that  such  fact  was  not  the 

firoximate  cause  of  the  injury,  and  upon  the 
urther  ground  that,  if  the  lump  of  coal 
causing  the  injury  was  displaced  by  the  act 
of  plaintiff's  coser^'ant,  then,  under  the  prior 
decisions  of  this  court,  the  plaintiff  could 
not  recover,  tor  the  reason  that  such  servants 
were  not  engaged  in  the  operation  of  the 
railroad,  and  were  not  exposed  to  the  pecu- 
liar dangers  attending  that  business. 
Order  affirmed. 

Brown,  J.,  dissenting: 

There  is  no  substantial  difference  between 
the  case  at  bar  and  the  Benson  Case  with  re- 
spect to  whether  tlie  employees  in  question 
were  at  the  time  of  the  accident  engaged  in 
the  discharge  of  their  duties  as  such,  and 
the  latter  case  should  be  followed  and  ap- 
plied. There  is  no  doubt  but  that  plaintiff 
and  bis  associates  were  employees  of  the 
company,  but  they  were  no  more  in  the  dis- 
charge of  the  duties  of  their  employment  at 
the  time  complained  of  than  were  the  em- 
ployees in  the  Benson  Case.  In  that  case  it 
appeared  that  the  men  were  permitted  to 
take  and  use  the  hand  ears  to  transport 
themselves  to  and  from  their  work,  while  in 
the  case  in  band  the  cars  were  furnished  for 
the  same  purpose  under  an  agreement  upon 
the  part  of  the  company  to  do  so.  In  re- 
sponse to  this  agreement  the  company  fur- 
nished the  cars,  and  the  workmen  operated 
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and  controlled  them.  No  one  was  placed 
in  char^  by  the  company,  so  far  as  the  com- 
plaint informs  us,  nor  did.  it  operate  tlie 
cars.  '  This  the  men  did  for  themselves.  The 
attempt  of  the  majority  to  distinguish  tb« 
cases  is  rather  strained,  and  without  sub- 
stantial elements.  They  say  that  the  com- 
plaint does  not  candidly  and  fully  allege 
whether  the  "wages  of  the  men  covered  the 
entire  time  of  their  absence  from  West  Su- 
perior; yet  it  must  be  inferred  from  tlie 
statements  therein  contained  that  the  em- 
ployment for  each  day  commenced  at  the 
time  they  left  West  Superior,  and  ended  at 
the  time  of  their  return."  The  relevancy  of 
this  fact,  conceding  it  to  be  a  fact,  is  not  ap- 
parent. It  has  no  tendency  to  show  that  the 
men  were  engaged  in  repairing  or  building 
bridges  (the  work  for  wnich  they  were  em- 
ployed) during  the  time  they  were  returning 
from  tbe  actira  dischai^  of  their  duties  to 
their  homes  in  West  Superior.  But,  whether 
relevant  or  not,  the  complaint  will  be 
searched  in  vain  for  any  statements  or  suit- 
gestlona  that  the  men  were  engaged  by  the 
day,  by  the  month,  or  by  the  hour.  If  they 
were  engaged  by  the  month,  their  wages 
would  cover  the  entire  time  from  the  com- 
mencement to  the  end  of  their  employment ; 
and,  if  I  understand  the  contention  and 
theory  of  the  court,  they  would  be  employees 
actually  engaged  in  the  discharge  of  their 
duties  as  such  during  all  that  time.  It 
would  be  much  better  to  overrule  the  Benson 
Cose  than  to  indulge  in  a  distinction  inclo-icd 
within  such  narrow  limits.  It  seems  very 
dear  that,  if  plaintiff  can  rerover  at  all  in 
this  action,  it  must  be  upon  the  theory  tbut 
defendant  negligently  failed  to  keep  and  per- 
form the  agreement  alleged  to  nave  been 
made  by  it  to  carry  and  transport  the  plain- 
tiff, with  his  colanorers,  to  and  from  their 
work.  If  this  agreement  was  made  and  en- 
tered into,  and  in  the  performance  thereof 
defendant  was  guilty  of  negligence  with  re- 
spect to  the  manner  of  performance,  or  tlie 
means  provided  therefor,  in  consequence  of 
which  plaintiff  was  injui'ed,  he  should  re- 
cover. I'pon  this  branch  of  the  case,  plain- 
tiff alleges  two  specific  acts  of  negligence, 
riz.:  (1)  That  defenditnt  was  negligent  in 
failing  to  adopt  and  promulgate  suitable 
rule.s  for  the  operation  of  the  hand  cars: 
and  (2)  that  one  of  the  hand  cars  furnished 
the  men  was  defective  and  out  of  repair.  If 
the  complaint  can  be  sustained  on  either 
theory,  and  the  allied  negligent  act  or 
omission  be  the  proximate  cause  of  the  in- 
jury to  plaintiff,  he  certainly  has  a  right  of 
action.  If  defendant  agreed  to  transport 
the  men  to  and  from  tneir  work,  it  was 
bouud  to  the  exercise  of  reasonable  care  and 
prudence  in  the  performance  of  the  agre«- 
ment.  McDonough  v.  jMnpher,  55  Minn. 
501,  67  N.  W.  152.  The  court  sustained  the 
complaint  in  both  respects. 

I.  The  principle  of  law  requiring  a  per* 
son  engaged  in  a  complicated  or  complex 
business  to  establish  rules  and  r^ulatioiis 
for  its  conduct  is  clearly  and  plainly  stated 
in  Wood,  Mast,  k  S.  794,  as  follows:  "If  a 
master  is  engaged  in  a  complex  business. 
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that  requires  definite  regulations  for  the 
safety  and  protection  of  his  employees,  a 
failure  to  adopt  proper  rules,  as  well  iis  laxi- 
ty in  their  enforcement,  ia  negligence  per 
ae."  And  by  Shearman  &  Redfield,  in  their 
work  on  Negligence  {vol.  1,  §  202),  aa  fol- 
lows ;  "A  master  who  employs  servants  in 
a  dangerous  and  complicated  business  is  per- 
sonally bound  to  prescribe  rules  sufficient 
for  its  orderly  and  safe  management."  There 
iff  nothing  complicated  in  or  aboat  the  opera- 
tion of  a  hand  car,  and,  although  the  com- 
plaint alleges  that  it  was  necfeBsary  that 
nile»  be  adopted  by  defendant,  there  are  no 
allegations  that  the  ordinary  operation  of 
such  car  is  at  all  complicated  or  difficult  to 
understand  or  comprehend;  nor  are  there 
any  special  facts  alleged  showing  any  neces- 
sity for  Buch  rules.  In  addition  to  the  ab- 
sence of  such  allegations  of  facts  showing 
the  necessity  for  rules,  the  complaint  furth- 
er alleges  and  shows  that  the  accident  in 
question  was  the  result  of  the  careless  and 
negligent  conduct  of  plaintiff's  coemployees. 
Although  the  allegations  are  that  the  em- 
ployees operating  the  car  following  the  one 
on  which  plaintin  was  riding  were  negligent 
and  careless  in  the  operation  of  the  same,  a 
fair  construction  of  the  complaint  shows 
that  their  conduct  was  wilful  and  intention- 
al as  well.  They  deliberately  ran  down  the 
car  on  which  plaintiff  was  riding,  I  do  not 
understand  that  the  rule  of  law  requiring 
the  adoption  of  regulations  for  the  conduct 
of  a  complicated  business  is  intended  to  pro- 
tect workmen  from  their  own  negligence. 
Such  regulations  and  rules  are  required 
solely  for  the  purpose  of  enabling  the  em- 
ployees to  understand  and  comprehend  the 
operation  and  management  of  instrumentali- 
ties and  services  of  a  complex  nature  which 
may  result  in  injury  to  them  if  not  under- 
stood, and  not  to  guard  or  protect  them  from 
their  own  negligent  misconduct,  nor  shield 
them  from  dangers  and  risks  which  are  ap- 
parent and  obnous  to  a  person  of  ordinary 
intelligence.  Morgan  Hudson  River  Ore 
&  I.  Co.  133  N.  Y.  6Q6.  31  N.  E.  234;  Voaa 
V.  Delairare,  L.  d  W.  R.  Co.  62  N.  J.  L.  50, 
41  Atl.  224;  Beixigan  v.  Jfetc  York,  L.  E.  d 
^\•.  If.  Co.  131  N.  Y.  682,  30  N.  E.  57.  The 
complaint  clearly  takes  the  case  without  the 
rule,  by  alleging  that  the  injury  to  plaintiff 
was  caused  by  the  negligence  of  his  coem- 
ployees. 

2.  The  other  ground  on  which  plaintiff 
Rcelcs  to  recover  is  that  the  hand  car  fur- 
nished by  defendant  to  plaintiff  and  bis  co- 

laliorera  was  defective  and  out  of  repair,  and 
it  is  claimed  that  this  defect  was  tne  proxi- 
mate cau:«c  of  the  accident.  The  defect  con- 
sists in  the  fact  that  one  of  the  handles  on 
the  end  of  the  car  had  prior  to  that  time 
been  broken  off,  and  was  in  that  condition 
when  delivered  to  the  employees  for  the  pur- 
poses stated.  The  handles  are  made  use  of 
solely  in  lifting  the  cars  on  and  off  the 
track.  They  are  not  employed  in  the  opera- 
tion of  the  car.  A  carmight  be  used  in  theor- 
dinary  and  usual  manner  until  worn  out.and 
no  accident  or  injury  of  any  kind  ever  result 
from  the  absence  of  the  handles.  The  po- 
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Bition  of  the  court  in  its  attempt  to  eouiieet 
the  absence  of  the  handles  with  tiie  accident 

is  unsound.  It  is  said  that  it  might  becoms 
necessary  to  hastily  remove  the  car  frc»n  the 
track ;  that  the  absence  of  the  handle  might 
cause  delay  in  doing  so,  and  result  in  some 
injury;  and  that,  if  the  injury  might  be 
caus^  or  occasioned  under  such  circum- 
stances, the  accident  in  question  is  one  that 
might  reasonably  have  been  anticipated,  and 
one  for  which  it  is  liable  in  damages.  It  ia 
very  far  from  clear  just  how  the  mere  ab- 
sence of  this  handle  could,  in  any  essential 
d^Tee,  delay  the  men  in  removing  the  car 
from  the  track.  But  conceding  that  it 
might,  it  does  not  follow  that  the  company 
waa  bound  to  know  and  to  anticipate  that  it 
might  come  in  collision  with  another  car, 
and  force  the  car  collided  with  off  the  track 
in  the  manner  set  oat  in  the  complaint.  The 
rule  of  pr<»Eimate  cause  is  stated  very  clear- 
ly in  Ckristianaon  v.  Chicago,  8t.  P.  U.  i  0. 
R,  Co.  67  Minn.  94,  69  N.  W.  640,  as  follows: 
"If  a  person  had  no  reasonable  ground  to 
anticipate  that  a  particular  act  would  or 
might  result  in  any  injury  to  anj- 
body,  then,  of  course,  the  act  would 
not  he  ne;pligent  at  all;  but,  if  the 
act  itself  m  negligent,  then  the  person 
guilty  of  it  is  equally  liable  ton  all  ita  natur- 
al and  proximate  consequences,  whether  he 
could  have  foreseen  them  or  not."  It  cannot 
he  said,  in  reason  and  good  sense,  that  per- 
I  mitting  the  hand  car  in  question  to  remaia 
without  a  handle  was  an  act  of  negligence. 
The  handle  had  no  connection  with  the  or- 
dinary operation  of  the  ear.  All  four  han- 
dles might  have  been  absenti  and  the  man- 
agement of  the  car  or  its  operation  in  no 
way  interfered  with.  The  court  in  that 
case  further  says:  "Otherwise  expressed, 
the  law  is  that  if  the  act  ia  one  which  the 
party  ought,  in  the  exercise  of  ordinary  care, 
to  have  anticipated  was  liable  to  result  in 
injury  to  others,  then  he  ia  liable  for  anv 
injury  proximately  resulting  from  it.  u- 
thou^h  he  could  not  have  anticipated  Uie 
particular  injury  which  did  happen.  The 
consequences  which  follow  in  unbroken  se- 
quence, without  an  intervening  efficient 
cause,  from  the  original  negligent  act,  are 
natural  and  proximate;  and  for  such  cone^ 
quences  the  original  wrongdoer  is  responsi- 
ble, even  though  he  could  not  have  foreseen 
the  particular  results  which  did  follow.*'  Bat 
for  the  wilful,  careless,  and  negligent  con- 
duct of  the  men  in  charge  of  the  car  follow- 
ing the  one  on  which  the  plaintiff'  was  rid- 
ing, no  accident  to  plaintiff's  car  would  hare 
happened  at  all.  It  was  their  wilful  and  in- 
tentional running  down  of  plaintiff^a  car 
which  was  the  direct  and  proximate  cause  of 
his  injury.  Conceding  that  the  car  was  de- 
fective because  of  the  absence  of  the  handle, 
the  negligent  and  cateless  conduct  of  plain- 
tiff's coemployees  in  so  running  down  his 
car,  and  thus  causing  the  derailment,  waa 
an  intervening,  efficient  cause  of  the  acci- 
dent, and  the  absence  of  the  handle  only  a 
remote  agency.  The  defendant  was  not  bound 
to  contemplate  such  a  result.  It  appears  to 
me,  clear^,  that  plaintiff  has  no  cause  <rf 
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action  because  of  the  allied  defective  con- 
dition of  the  hand  car.  The  case  is  very 
much,  in  so  far  as  this  branch  of  it  is  con- 
cerned, like  that  of  Weiwl  t.  Eastern  R.  Co. 
79  Minn.  245,  82  N.  W.  S76.  What  is  there 
said  on  this  subject  is  applicable  to  the  ease 
at  bar:  "The  defendant  ought  not  to  be  re- 
quired to  anticipate  that  so  unusual  and  pe- 
culiar  a  combination  of  circumstances  would 
occur  as  to  occasion  so  extraordinary  and  un- 
expected an  accident  from  such  a  conunon- 
place  and  ordinarily  simple  cause.'* 

For  these  reasons,  I  dissent,  and  am  au- 
thorized to  state  that  Mr.  Justice  Iiavely 
concurs  therein. 


STATB  of  Minnesota,  Bespt., 

V. 

M.  J.  lABfiON  «t  oL,  Apptt. 

(.  Minn.  > 

^Vhe  fcond  to  1>«  ex«<mteA  by  m  persom 
niaklns  Bppllcntloa  tor  «  Iteenao  to 
■ell  Intoxlcntlnar  Itqaom,  In  accordance 
wltb  Gen.  Stat.  1894,  |  2026,  Is  one  of  Indem- 
nity, given  to  protect  the  state,  as  well  as 
sucb  private  part  lea  as  are  authorized  to 
maintain  actions  nnder  the  provisions  of  | 
1992.  The  amoant  thereof,  fixed  br  statute 
at  (3,000,  is  a  penalty,  and  not  hi  the  na- 
ture of  liquidated  damages,  to  be  recovered  as 
an  entire  sam  lo  ease  anj  of  the  conditions 
of  the  txmd  sre  violated. 

(fitort.  Oh.  J.,  and  Brown,  J.,  auaent.) 
(Ha7  S,  1901.) 

APPEAL  by^  defendants  from  an  order  of 
the  District  Court  for  Renville  Counly 
overruling  a  demurrer  to  a  complaint  filed 
to  recover  the  penalty  of  a  bond  given  to  ob- 
tain a  liquor  license.  Reversed. 
The  lacts  are  stated  in  the  opinion. 
■  Jfeesrs.  A.  J.  VolatoAd,  B.  Wlnje, 
Robert  Juslsom,  and  Gobb  *  Wlteel- 
wrlcbt,  for  appellants: 

This  bond  is  to  indemnify  the  state 
against  damage  sustained  by  the  ccHnmis- 
sion  of  one  or  more  of  the  prohibited  of- 
fenses ;  which  damage  necessarily  consists  in 
the  failure  by  the  ra'mder  to  pay  some  fine 
or  judgment  for  costs  inqmsed  upon  him  in 
a  criminal  prosecution.  In  other  words,  the 
measure  of  damages  for  its  breach  is  the 
amount  of  a^  unpaid  fine  and  costs. 

13  Am.  &  Eng.  Enc.  Law,  pp.  852,  853 ;  18 
Am.  &  Eng.  Enc.  Law,  p.  270;  Minneapolis 
V.  Olson,  76  Minn.  1,  78  N.  W.  877. 

In  nearly  every  case  where  it  has  been  de- 
cided that  the  full  amount  specified  in  li- 

*Headnote  by  Collihb,  J. 


quor  bonds  of  this  character  becomes  a  debt 
as  soon  as  there  is  a  breach,  and  can  be  re- 
covered as  Bucb,  the  court  had  under  consid- 
eration a  statute  which  in  express  terms  so 
provided,  and  therefore  permitted  of  no  oth- 
er construction. 

Lightner  v.  Com.  31  Pa.  341. 

Nor  can  it  be  said  that  the  damages  sus- 
tained by  reason  of  a  breach  of  the  bond  are 
not  easily  ascertainable. 

State  V.  Estahrook,  29  Kan.  739 ;  Jenkins 
v.  Dant/ille,  79  111.  App.  339. 

The  infliction  of  a  penalty  of  92,000  for  a 
single  breach  of  this  bond  is  out  of  all  pro- 
portion to  the  gravity  erf  the  offense  com- 
mitted. 

17  Am.  A,  Eng.  I^e.  Law,  2d  ed.  p.  335. 

To  impose  a  penalty  of  $2,100  for  the  com- 
mission of  such  en  offense  as  is  specified  in 
this  bond  contravenes  the  letter  and  spirit 
of  the  Constitufion,  whve  it  is  prescribed 
that  "excessive  bail  shall  not  be  required, 
nor  shall  excessive  fines  be  imposed,  nor  un- 
usual punishment  be  infiicted." 

Roliaon  v.  Miner,  68  Mich.  649,  37  N.  W. 
2L 

Mr.  W.  A.  MeDowell,  with  Mr.  A. 
Rieke,  for  respondent: 

The  penalty  named  in  the  bond  may  be  re- 
covered for  a  single  breach,  without  referenea 
to  the  actual  damues  sustained. 

11  Am.  A  Eng.  J&ic.  Law,  p.  682;  Quill- 
tard  V.  Conoran,  60  Conn.  34;  BagUy  r. 
Peddie,  16  N.  T.  469,  69  Am.  Dec.  713;  Ma- 
son V.  Callender,  2  Minn.  360,  Gil.  302,  72 
Am.  Dec.  102;  The  B.  Oteri,  14  C.  C.  A.  344, 
30  U.  8.  App.  10,  67  Fed.  146;  Clark  v.  Bar. 
nard,  106  U.  S.  436,  27  L.  ed.  780,  2  Sup.  Ct. 
Bep.  878;  Stoiy,  Eq.  Jur.  f  1326;  Peachy  v. 
Somerset,  1  Strange,  447;  United  States  t. 
Montett,  Taney.  47,  Fed.  Gas.  No.  16,798; 
Staie  use  of  San  Soba  County  v.  Williams, 
10  Tex.  Civ.  App.  346,  30  8.  W.  478;  People 
em  rel.  Meakin  v.  Eokman,  63  Hun,  209,  18 
N.  Y.  Supp.  654;  People  v.  Stevens,  13  Wend, 
341;  Blatchley  v.  Moses,  15  Wend.  215;  Ly- 
man V.  Shenandoah  Social  Club,  39  App.  Div. 
459,  67  N.  Y.  Supp.  372;  Daniels  v.  Qrayaon 
College,  20  Tex.  Civ.  App.  662,  60  8.  W.  206; 
Tripp  v.  Varton,  10  S.  1.  126;  Treasnrer  v. 
Patten,  I  Boot,  200. 

OolllBs*  J.,  delivered  tiie  opinion  of  the 
court; 

This  is  a  civil  action  brou^t  by  the  state 
against  Martin  J.  Larson  as  principal,  and 
the  other  defendants  as  sureties,  upon  a  li* 
quor  bond  given  pursuant  to  S  2(^6,  Gen. 
Stat.  1894.  A  general  demurrer  to  the  com- 
plaint was  overruled  by  the  aaaxt  below,  and 
the  case  is  here  upon  an  appeal  from  the 
overruling  order. 

The  complaint  alUges  the  applicatiftn  of 
the  principal  for  a  license;  the  execution  of 


KoTB. — For  other  cases  In  this  series  as  to 
whon  stipulation  for  certain  sum  as  damages 
will  be  construed  as  a  penalty,  see  Carey  v. 
Mackey  (Me.)  9  I..  VL.  A.  118  (stipulation  In 
txmd) :  Condon  v.  Kemper  (Kan.)  IS  L.  R.  A. 
671,  and  noie  as  to  distinction  between  liqui- 
dated damages  and  penalty ;  WUhelm  v.  Raves 
<Or.}  14  L.  R.  A.  20T;  Wilkinson  v.  CoUey 

IML.  B.  A. 


(Pa.)  20  L.  R.  A.  114 ;  Kmts  v.  Robblns  (Wash.) 
28  L.  R.  A.  676:  Meyer  V.  Estes  (Mass.)  82  L. 
R.  A.  283 :  Chicago  Honae-Wrecklng  Co.  v. 
United  States  (C.  C.  App.  7th  C.)  63  L.  R.  A. 
122 :  and  cases  In  notet  to  Hsthaway  v.  Lynn 
(Wla)  6  Zi.  R.  A.  BRl :  and  King  Iron  Bridge  tt 
UCg.  Co.  V.  St.  Louis  (C.  C.  B.  D.  Uo.)  10  L. 
R.  A.  826.  I 
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the  bond  in  the  sum  of  $2,000 ;  the  issuance 
of  a  license;  that  cm  a  day  certain,  in  viola- 
tion of  the  laws  of  the  state  and  of  the  or- 
dinances of  the  village,  he  sold  certain  malt 
liquors  to  one  Kinsberg,  who  was  then  a 
minor  person,  under  Uie  age  of  twenty-one 
years;  that  he  was  duly  arrested  under  a 
warrant  isaued  out  of  &  justice's  court  for 
the  violation  aforesaid,  was  arraigned  in  said 
court,  and,  in  proceedings  thereafter  had, 
was  duly  convicted  of  the  offense  of  which 
he  was  charged,  was  ordered  to  pay  a  fine  of 
$25  and  costs  of  prosecution,  and  in  default 
thereof  to  be  imprisoned  in  the  common  jail 
of  Renville  county  for  a  term  not  exceeding 
thirty  days,  or  until  said  fine  and  costs  were 
paid;  that  he  paid  said  fine  and  costs,  and 
was  duly  discharged  from  custody.  The 
question  is.  Was  a  cause  of  action  stated 
upon  this  bond  when  it  appeared  that  the 
offender  had  paid  the  fine  and  costs  imposed 
upon  him  by  the  court  as  a  penalty  for  a 
violation  of  the  law  which  prohibits  the  sale 
of  malt  liquors  to  a  person  under  the  a^e 
of    twenty-one    years,    there    being    no : 

rial  dajnages  alliE^ed  in  the  complaint  T 
stated  in  another  form,  the  question  is 
whether  the  sum  of  $2,000,  the  amount  speci* 
fied  in  the  bond,  shall  be  treated  as  a  penal- 
ty, the  amount  recoverable  to  be  measured ' 
by  the  actual  damages ;  or  is  the  amount  to ' 
be  treated  as  liquidated  damages,  the  whole 
thereof  to  be  recovered  in  a  single  action 
brought  by  the  state,  whenever  the  condition 
of  the  bond  has  been  vlolatedt  It  is  a  ques- , 
tion  of  statutory  construction,  and  must  be ' 
decided  by  taking  into  consideration  the  en- ' 
tire  statute  regulating  the  sale  of  intoxicat- 
ing liquors,  in  our  endeavor  to  ascertain  the 
legislative  intent.  A  majority  of  the  court 
are  of  the  opinion  that  the  amount  specified 
in  the  bond  must  be  treated  as  a  penalty, 
to  be  enforced  to  the  amount  of  actual  dam- 
ages and  no  further,  and  that  the  wliole  sum 
of  $2,000  cannot  be  considered  as  liquidated 
damages ;  the  whole  to  be  collected  in  case  of 
any  infraction  of  the  law,  technical  or  oth- 
erwise, intentional  or  unintentional.  While 
the  question  is  not  without  perplexity,  we 
are  somewhat  influenced  by  the  belief  that, 
in  the  absence  of  any  express  provision,  sueh 
an  instrument,  executed  in  compliance  with 
■  law  which  recognizes  traffic  In  intoxicating 
liquors  as  a  legitimate  business,  should  not 
be  rigidly  construed  when  the  result  will  in- 
evitably be  oppressive  and  unjust.  The  law 
is  that  the  authority  to  impose  penalties, 
and  especially  excessive  penalties,  must  be 
strictly  construed.  Hinveapolia  v.  Olson,  70 
Minn.  1,  78  N.  W.  877.  The  legislature  may 
see  fit,  in  the  future,  by  express  enactment 
and  in  positive  language,  to  exact  the  poudd 
of  flesh;  but  for  many  years,  at  least  since 
Shylodc  demanded  strict  compliance  with 
the  condition  of  his  bond  only  to  meet  with 
disaster,  such  exactions  have  not  met  with 
favor  in  or  out  of  judicial  tribunals. 

It  is  evident  that  the  statutes  of  this  state 
bearing  upon  intoxicating  liquors  are  in  a 
very  complicated  condition.  This  is  un- 
doubtedly the  reiiult  of  enactments  at  near- 
ly every  legislative  session  since  we  became 
54  ].,.  R.  A. 


a  state,  without  regard  to  existing  statutp-t, 
and  oftentimes  producing  absolute  eonfiitt. 
As  early  as  1858  a  bond  was  required  from 
licensees,  with  conditions  similar  to  those 
now  found  in  9  202fl,  the  amount  thereof  to 
be  $1,000.  In  the  year  1802  the  amount  of 
the  bond  was  decreased  to  $500,  the  con- 
ditions being  those  that  had  theretofore  pre- 
vailed. In  1887  the  license  fee  was  greatly  in- 
creased, and  also  the  amount  of  the  bond,  tbe 
latter  being  fixed  at  $2,000.  The  conditions 
to  be  contained  therein  were  not  materially 
altered.  The  law  of  1858  provided  for  a  rev- 
ocation of  licenses  in  case  conditions  of  llie 
bond  were  violated,  and  the  further  pro- 
vision making  the  obli^rs  liable  for  all  dam- 
ages done  by  persons  intoxicated  1^  liquors 
obtained  from  the  principal  wat,  a  feature  of 
the  law,  and  it  still  remains  a  part  of  fi 
I9j)2.  In  1872  the  last  clause  now  found  in 
said  section  was  added,  whereby  the  surctiM 
upon  the  bond  were  made  "jointly  and  sever- 
ally liable  with  the  principal  for  the  pay- 
ment of  said  damages,  to  be  recovered  in  ft 
civil  action."  For  more  than  twenty-eiglit 
years  this  clause,  which  gives  a  right  of  ac- 
tion upon  the  bond  to  a  private  person  in 
cose  he  sustains  damages  at  the  hands  of  an 
intoxicated  person,  baa  been  in  force.  It  i^ 
still  in  force  unless  it  is  abolished  by  tliii 
court,  as  it  would  be,  practically,  should  we 
sustain  the  position  of  counsel  for  the  state. 

It  is  evident  that  the  Ic^slators  who  en- 
acted these  provisions  as  to  the  ri^ht  of  the 
injured  persons  to  recover  in  einl  actions 
on  account  of  all  damages  done  1^  intoxi- 
cated persons  to  them  were  of  the  opinion 
that  the  amount  fixed  in  the  bond  was  siin|)- 
ly  a  penalty,  to  be  recovered,  as  occasion 
might  require,  by  different  plaintiffs,  and  to 
the  amount  each  might  be  injured.  We  1*- 
lieve  it  to  be  a  rule  of  general  application 
that  the  amount  of  a  bond  of  thix  character 
— nothing  but  a  contract — must  be  treateil 
as  a  penalty,  rather  than  as  liquidated  dam- 
ages. In  any  event,  when  the  intent  of  the 
parties  appears,  as  it  does  here,  to  be  douht- 
ful  and  uncertain,  no  good  reason  exists  whj 
such  an  instrument  should  be  rigidly  ami 
narrowly  construed.  Such  a  construction  i* 
not  at  all  necessary  for  the  enforcement  of 
the  laws  regulating  the  sate  of  intoxicating 
liquors;  for  other  and  adequate  remedies 
are  provided. 

It  seems  to  uk.  aside  from  that  section  nf 
the  law  hereinbefore  quoted,  and  to  whii-h 
further  reference  will  be  made,  that  the  le;-- 
islature  could  not  have  intended  that  the  en- 
tire amount  of  the  bond  should  be  recovered 
for  a  single  offense  on  the  part  of  the  prin- 
cipal obligor.  The  bond  may  be  violated,  as 
may  be  the  liquor  laws  of  this  state,  unin- 
tentionally, and  without  a  purpose  to  dixre- 
gard  the  statute.  Take  the  ease  now  hefon 
us:  The  sale  made  1^  Larson  was  to  u 
minor  person.  It  was,  under  the  law,  ma<le 
at  the  risk  of  the  former;  for  it  was  incum- 
bent upon  him  to  know  whether  the  pur- 
chaser was  a  minor  or  an  adult.  In  this  re- 
spect, the  sale  was  at  his  peril.  If  he  sold 
to  a  uiinur  person  in  the  belief,  and  having 
e\'ery  reason  to  believe,  that  the  latter 

Digitized  byGoOgIc 


1901. 


State  t,  L&kbojl 


481» 


nr">T  the  age  of  twenty-one  yean,  hit  want 
of  knowledge  as  to  the  real  fact  was  no  de- 
fense. Intent  or  knowledge  is  not  an  essen- 
tial element  in  the  commission  of  the  ofTense. 
Every  person  violating  the  law  in  this  partic- 
ular way  is  declared  guilty  of  a  misdemean- 
or, and  may  be  punished  by  a  fine  of  not  less 
than  $29,  nor  more  than  9100,  or  be  im- 
prisoned in  the  county  jail  for  not  less  than 
thirty  nor  more  than  ninety  days.  If  the 
conittruction  placed  upon  the  bond  by  the 
counsel  for  the  state  is  correct,  the  fine,  in- 
cluding costs  of  prosecution,  may  be  in  ex- 
cess of  $100.  In  addition  to  this,  the  licenite, 
for  which  the  violator  must  have  paid  $500 
or  $1,000,  possibly  more,  depending  upon  the 
population  and  the  ordinances  in  his  mu- 
nicipality. Is  revdced  without  farther  action 
($9  10&3,  2001),  and  this  may  occur  on  the 
very  day  on  which  he  has  paid  for  the  lieen<«e. 
The  result  might  be  that  for  an  uninteiition- 
al  violation  of  the  law,  made  a  misdemeanor 
by  statute,  with  a  minimum  fine  of  $25,  and 
a  nm\:imum  of  $100  and  costs,  the  offender 
would  be  compelled  to  pay  over  for  a  single 
offense,  not  knowingly  committed,  over  $2,- 
100.  and  loHe  the  amount  of  bis  license  fee 
($1,000)  in  addition.  In  no  case  could  he 
esi-npe  with  a  Iohs  of  less  than  $2,025,  and 
$500  more,  the  amount  of  hia  license  fee. 

It  may  he  argued  that  under  our  construc- 
tion conviction  of  a  violation,  in  a  court  of 
competent  jurisdiction,  must  precede  an  ac- 
tion upon  the  bond,  and  for  this  reason  such 
confitruction  fs  radically  wrong.  Probably 
conviction  before  a  civil  action  can  be  insti- 
tuted will  be  necessary;  but  power  to  revoke 
the  license,  and  to  deprive  the  licensee  of  his 
occupation  as  well  as  the  sum  he  has  paid 
for  Mich  license,  in  no  cat^e  less  than  $500, 
is  with  the  municipal  authorities,  interven- 
tion by  the  courts  not  i>eing  required.  } 
2020.  This,  in  itself,  seems  ^uite  a  severe 
penalty.  We  are  not  defending  the  saloon 
keeper  who  violates  the  law,  nor  are  we  up- 
holding the  business  of  selling  intoxicating 
liquors,  lawfully  or  unlawfully,  when  we  say 
that  such  a  result  would  be  strikingly  unju»t, 
and  Hmack  strongly  of  perspcution.  While 
it  may  not  violate  the  constitutional  pro- 
visions forbidding  the  imposition  of  excess- 
ive fines,  or  the  infliction  of  unusual  pun- 
ishments, this  penalty  would  be  exceedingly 
excessive,  and  of  a  character  to  shock  our 
sense  of  justice  and  right.  It  would  remind 
us  of  the  days  when  trivial  offenses  were 
punished  by  absnlute  and  wholesale  confisca- 
tion of  the  offenders'  estates.  In  practice, 
that  would  frequently  be  the  result  should 
the  amount  of  the  ^ond  be  declared  liqui- 
dated damages.  We  cannot  believe  that  the 
legislature  intended  any  such  drasUc  meas- 
ure: for.  had  that  been  the  design,  the  law 
would  have  so  stated.  Tliis  has  been  done 
in  several  states ;  it  being  expressly  provided 
in  some  that  judgment  may  be  entered  on 
such  a  bond  against  the  principal  and  snrc- 
ties  for  the  full  penalty  tliercof.  In  sup- 
port of  our  views,  we  cite  State  v.  Entabrook, 
29  Kan.  139;  Jcnkina  v.  Do»rUle.  79  111. 
App.  339.  It  is  not  to  be  undprstood  that 
there  are  no  cases  to  the  rontrary,  for  several 
fi4  L.  R.  A. 


have  been  referred  to,  notabl;f  Quintard  v. 
Corcoran,  50  Conn.  34,  in  which  two  Bhode 
Island  cases  are  cited  as  authority;  the  court 
saying  that  the  question  in  issue  was  there 
decided  in  the  same  way.  A  glance  at  th&^e 
cases  (Tripp  v.  }!orton,  10  R.  I.  125;  Provi- 
dence T.  Bligh,  10  R.  I.  208)  will  show  that 
no  such  question  was  presented  or  decided. 
We  are  also  referred  to  some  cases  arising 
under  the  Federal  revenue  law.  The  courts 
in  which  revenue  cases  are  litigated  have  al- 
ways construed  the  conditions  found  in  rev- 
enue bonds  with  great  strictness  and  excess- 
ive severity,  and  we  are  not  inclined  to  ac- 
cept flieir  rules  on  this  subject.  But.  as  be- 
fore intimated,  our  conclusion  is  largely  in- 
fluenced by  our  sense  of  right  and  justice, 
and  also  the  provisitm  found  in  the  latter 
part  of  8  1092,  and  heietofore  quoted,  to  the 
effect  that  the  principal  and  his  sureties 
shall  be  jointly  and  severally  liable  for  the 
payment  of  damages  caused  b^  an  intoxi- 
cated person,  to  he  recovered  m  a  civil  ac- 
tion brought  by  the  person  injured.  Tliis 
clearly  indicates  that  the  amount  of  the 
bond  must  be  declared  a  penalty,  and  innit 
be  recovered  as  such.  If  the  construction 
contended  for  is  to  be  given  the  bond,  this 
provision  of  the  statute  is  entirely  without 
force  or  effect.  It  is  rendered  nugatory,  for 
the  amount  of  the  bond  is  either  a  penalty, 
or  it  is  liquidated  damagee.  It  cannot  be 
both.  The  amount  cannot  be  declared  a  pen- 
alty when  a  civil  action  is  brought  under  S 
19t)2,  by  a  person  injured,  to  recover  dam- 
ages done  by  an  intoxicated  person,  and  then 
held  to  be  liquidated  damages  in  an  action 
brought  upon  a  complaint  drann  as  was  the 
one  we  have  before  us.  It  cannot  be  one 
kind  of  a  bond,  for  one  purpose,  to-day,  and 
another  kind  of  a  bond,  for  another  purpose, 
to-morrow.  The  statute  just  referred  to 
cannot  be  construed  as  auUiority  for  the  col- 
lection of  the  whole  amount  named,  by  a 
private  party,  unless  he  has  been  injured  in 
the  full  sum.  That  is,  he  is  not  authorized 
to  enforce  the  obligation  except  to  the 
amount  of  his  damages.  It  may  be  suggested 
that  an  injured  party  might  intervene  in  an 
action  instituted  by  the  state  to  recover  the 
stipulated  amount,  but  this  presupposes  that 
he  is  fully  informed  as  to  the  facts  upofl 
which  bis  action  can  be  maintained,  and, 
further,  that  he  has  knowledge  of  the  pend- 
ency of  the  action  brought  by  the  state.  He 
has  it  statutory  right  to  proceed  in  a  civil 
action  to  recover  his  damages,  and  should 
not  be  placed  in  a  position  where  he  must 
either  enter  into  a  race  with  the  state  to  de- 
termine which  of  the  two  can  first  commenoe 
an  action,  or  suffer  a  loss.  Nor  should'  he  be 
compelled  to  keep  watch  upon  all  proceed- 
ings in  the  courts  in  order  to  protect  him- 
self by  intervention  when  the  state  mo\e-!. 
It  may  be  also  suggested  that  the  riglit  to 
recover  may  be  unavailing  because  other 
parties  have  forestalled,  by  similar  actions, 
one  who  has  the  right.  This  suggestion 
would  be  equally  as  potent  in  any  other  cane 
w^here  the  amount  of  a  bond  is  in  the  nature 
of  a  penalty,  and  damages  in  excess  thereof 
occur.    But,  in  any  event,  we  do  not  decide 
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that  thii  IB  not  a  continuing  bond.  It  is! 
impossible  to  barmouize  this  particular  sec- 
tion of  the  statute  with  the  contention  of 
counsel  for  the  state,  and  for  this  reason,  if 
there  be  no  other,  we  are  compeUed  to  hold 
that  the  purpose  of  the  bond  was  to  indemni- 
fy the  state  as  well  as  private  parties  against 
all  damages  that  may  actually  result  from 
any  breach  thereof,  and  not  to  authorize  a 
recovery  of  the  full  amount  as  liquidated 
daiiiiiges.  It  follows  that  the  complaint 
fiiiled  to  state  a  cause  of  action. 
Order  reversed. 

• 

Brown,  J.,  dissenting: 

I  dissent.  The  cmirt  in  this  case  has 
fallen  into  the  error  of  construing  the  bond 
on  which  the  action  is  founded  on  the  rule 
of  law  applicable  between  indi\idual8  as  to 
bonds  given  to  secure  the  performance  of 
scHne  collateral  agreement  by  the  obligor.  It 
is  not  such  a  bond.  It  is  a  bond  given  as 
the  condition  for  the  issuance  of  a  license 
for  the  sale  of  intoxicating  liquors  pursuant 
to  the  statutes  of  the  state,  and  as  security 
for  the  observance  of  the  liquor  laws. 

The  act  of  August  12,  1858,  found  in 
Comp.  Stat.  1S49-58,  is  the  first  expression 
of  the  legislature  of  this  state  on  the  sub- 
ject of  tbie  sale  oi  intoxicating  liquors.  A 
prior  act  of  the  territorial  I^islature  con- 
tained most  of  the  features  of  the  act  of 
1838,  espedally  with  reference  to  the  bond, 
and  the  prosecution  of  an  action  thereon,  in 
the  event  of  a  violation  of  any  of  its  condi- 
tions. By  the  act  of  1858,  a  bond  is  required 
as  a  condition  precedent  to  the  granting  of  a 
license  to  deal  in  such  liquors, — a  bond  in 
the  sum  of  $1,000  for  a  general  dealer,  and 
a  bond  of  $500  for  a  license  to  deal  in  malt 
liquors  only.  The  act  prohibits  certain 
sales,  and  provides  fixed  penalties  for  a  vio- 
lation of  any  of  its  provisions.  There  is  no 
express  declaration  in  that  act,  nor  in  any 
of  the  subsequent  legislative  enactments,  as 
to  whether  the  bond  is  to  be  treated  tis  one 
\o  secure  an  observance  of  the  liquor  laws, 
or  as  security  for  the  payment  ot  such  ac- 
tual damages  as  the  state  may  suffer  by  rea- 
son of  a  violation  thereof.  No  statute  has 
#ver  spoken  directly  on  that  subject,  and 
whether  a  liquor  dealer's  bond  be  one  or  the 
other  must  be  determined  from  a  considera- 
tion of  all  the  provisions  of  the  statutes,  the 
evident  and  apparent  object  to  be  subserved 
by  its  requirement,  and  the  general  rules  of 
law  applicable  to  such  obligations. 

It  may  be  stated  as  a  general  rule  of  law, 
supported  by  an  overwhelming  weight  of  the 
authorities  both  in  England  and  this  coun- 
try, that  where  a  statute  requires  the  exe- 
cution of  a  bond  to  the  state  for  a  fixed  and 
specific  penalty,  to  be  conditioned  for  a  com- 
pliance with  the  laws  of  the  state  in  the  re- 
spects named  therein,  the  effect  is  to  consti- 
tute the  bond  a  covenant  for  liquidated  dam- 
ages, or  a  penalty  imposed  by  the  sovereign 
power  as  a  punishment  for  a  violation  of 
such  law,  unless  a  different  intent  appears. 
The  rule  is  stated  thus  in  4  Am.  A  Eng.  Enc. 
Law,  2d  ed.  p.  700:  "The  designation  by 
statute  of  a  specific  sum  as  a  penalty  haa  the 
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effect  of  constituting  a  bond  given  in  com- 
pliance therewith,  a  covenant  for  liquidated 
damages,  or  a  penalty  imposed  bf  tiie  aover- 
eign  power,  .  .  .  unless  a  different  in- 
tent appears."  A  distinction  is  made  by  all 
the  authorities,  where  this  question  hfts  been 
considered,  between  bonds  executed  by  one 
individual  to  another  to  secure  the  pe^orm- 
anoe  of  some  collateral  agreement,  and  a 
bond  given,  as  in  the  case  at  bar,  to  the  state, 
and  conditioned  for  an  observance  of  the 
law.  United  States  v.  Uontell,  Taney,  47» 
Fed.  Cas.  No.  15,798;  Keating  ▼.  Sparrotc, 
1  Ball  &  B.  367 ;  Benton  v.  Gibson,  3  Atk. 
395;  Peachy  v.  Somerset,  1  Strange,  447; 
Clark  V.  Barnard,  108  U.  S.  436,  27  L.  ed. 
780,  2  Sup.  Ct.  Rep.  878;  Murfree,  OflScial 
Bonds,  452;  People  ea  rel.  Meakin  v.  Bck- 
man,  63  Hun,  209,  18  N.  Y.  Supp.  654: 
Granger  v.  Haj/den,  17  R.  I.  179,  20  Atl. 
833;  Coggeshail  v.  Pollitt,  IS  B.  L  168,  1 
Atl.  413;  Quintardy.  CoroorOM,  60  Conn.  34; 
Daniels  v.  Orayson  College,  20  Tex.  (Sv. 
App.  502,  50  S.  W.  205;  Tripp  v.  Vorton,  10 
R.  I.  12.1.  The  only  case  cited  holding  to 
the  contrary  is  Slate  v.  Estahrook,  29  Kan. 
739.  The  case  of  Jenkins  v.  DanviUe,  79 
III.  App.  339,  is  not  in  point;  for  the  bond 
in  that  case  was  conditioned  for  the  payment 
of  all  fines  and  costs  which  mi^ht  be  im- 
posed against  the  obligor  for  a  violation  of 
the  law.  The  obligor  was  there  convicted  of 
such  violation,  fined,  he  paid  his  fine,  and 
the  court  very  properly  held  that  by  the  pay- 
ment of  his  fine  the  exi)reeB  obligation  of 
the  bond  was  complied  with,  and  double  re- 
covery could  not  be  had.  The  bond  involved 
in  the  case  at  bar  is  not  bo  conditioned.  Its 
conditions  are  that  the  obligor  will  not  sell, 
or  otherwise  dispose  of,  any  intoxicating  li- 
quors on  the  Sabbath  day,  nor  on  any  gen- 
eral or  special  election  day,  and  will  not 
sell,  barter,  give  away,  or  otherwise  furnish 
or  dispose  of  such  liquor  to  any  minor  per- 
son, or  to  any  pupil  or  student  in  any  pub- 
lic school,  nor  to  any  habitual  drunkard; 
"and,  if  the  said  obligor  shall  faithfully  ob- 
serve and  perform  all  the  terms  and  pro- 
visicHis  of  any  and  all  ordinances  of  tiie  vil- 
lage of  Sacred  Heart"  relating  to  the  sale  <rf 
intoxicating  liquors,  then  the  obligation 
shall  be  void;  otherwise  to  remain  in  full 
force  and  effect. 

In  the  absence  of  some  expression  of  the 
legislature  to  the  contrary,  the  bond  in 
question  must  be  construed  in  harmony  with 
this  general  rule  oi  law.  Our  statntcB  will 
be  srarehed  in  vain  for  any  such  expression. 
But,  on  tiie  eontraiy,  an  intent  to  follow 
and  apply  the  rule  is  clearly  shown.  It  is 
found  in  two  very  prominent  provisions  of 
the  act  of  1858  (p.  341,  S  7),  that  are  en- 
tirely ignored  by  the  majority  opinion.  One 
is  the  provision  requiring  county  attorneys, 
sheriffs,  constables,  and  justices  of  the  peace 
having  knowledge  of  any  violation  of  the 
law  with  respect  to  the  sale  of  intoxicating 
liquors  to  make  complaint  thereof,  and 
prosecute  the  offender.  The  othe^  provision 
is  contained  in  the  same  section,  and  reads 
as  follows:  "It  shall  also  be  the  duty  of 
the  district  attorn^  to  MopeentA  the  bMid 
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given  by  such  applicant,  as  is  required  by 
the  second  eection  of  this  act."  These  two 
provisions  have  been  brought  down  from 
1858,  and  the  substance  d  them  is  now  found 
in  the  General  Statutes  of  1894.  Clearly, 
the  legislature  intended  by  that  act  an  of- 
fending saloon  keeper  to  be  prosecuted  crim- 
inally for  a  violation  of  the  statutes,  and,  in 
addition  thereto,  that  he  should  forfeit  the 
penalty  of  the  bond  as  further  punishment. 
Every  sheriff,  constable,  or  county  attorney 
having  knowledge  of  such  a  violation  is  ex- 
pressly required  to  prosecute  the  same  crim- 
inally, and  in  addition  thereto  the  county  at- 
torney is  expressly  required  to  bring  a  civil 
action  on  the  bond  for  a  breach  of  any  of  its 
conditions.  This  shows  almost  conclusively 
that  the  intention  was  to  make  the  penalty 
of  the  bond  a  forfdture,  or  liquidate  darn- 
s' for  a  breach  of  its  conditions,  in  ad- 
dition to  the  penalty  provided  for  in  the  case 
<A  criminal  conviction.  Had  the  legislature 
intended  the  bond  as  security  for  tlie  pay- 
ment of  damages,  it  would  have  required 
the  prosecution  of  the  suit  thereon  only  in 
case  of  the  failure  of  the  saloon  keeper  or 
obligor  to  pay  and  discharge  any  fine  im- 
posed against  him,  and  would  not  have  made 
it  the  unconditional  duty  of  the  county  at- 
tornt^  to  prosecute  the  bond  to  jud^ent  in 
addition  to  the  criminal  prosecution.  So 
it  must  be  conceded  that  the  legislature,  by 
the  enactment  of  1858,  intended  the  penalty 
of  the  bond  as  a  fix6d  and  further  punish- 
ment for  a  violation  of  the  statutes.  It  is  not 
for  the  courts  to  say  whether  a  statute  which 
is  constitutional  is  fair  or  just,  or  whether 
the  I^islature  intended  "to  exact  the  pound 
of  fieah"  referred  to  by  the  majoritj^  of  the 
court.  The  suggestions  in  their  opinion  on 
this  subject  would  be  very  pertinent  for  the 
consideration  of  the  legislature,  but  are  not 
germane  to  a  judicial  construction  or  inter- 
pretation of  the  statute.  The  question  wheth- 
er a  given  statute  ia  fair  or  just  is  one  ex- 
cluRively  for  legislative  cognizance.  Courts 
have  nothing  to  do  with  those  questions,  but 
are  limited,  in  intmireting  or  construing 
statutes,  to  asGertaining  the  intention  of  the 
l^slature,  and  have  no  right  to  declare  a 
statute  invalid  on  the  assumption  that  it  is 
unjust.  To  do  so  would  be  a  flagrant  and 
rank  usurpation  of  power.  It  is  conceded 
by  the  majority  that  the  statute,  construed 
as  contended  for  by  the  respondent,  is  not 
unconstitutional  as  imposing  a  cruel  and  im- 
usual  punishment,  yet  they  proceed'  to  say 
that  tiie  punishment  imposed  thereby  is  un- 
fair and  unjust.  On  this  subject,  I  quote 
from  the  case  of  People  ew  rel.  Meakim  v. 
Eckman,  63  Hun,  209,  18  N.  Y.  Supp.  654: 
"It  is  contended,  further,  that  because  a 
specific  penalty  is  prescribed  for  the  viola- 
tion of  ttie  law  of  selling  liquors  to  a  minor, 
that  a  recovery  cannot  be  had  on  the  bond. 
Our  answer  is  that  the  legislature,  having 
the  -paver  to  regulate  the  sale  of  intoxicating 
liquors,  could  impose  dual  penalties  for  the 
same  offense.  When  this  statute  fixes  both 
the  offense  and  the  penalty,  and  declares  it 
a  misdemeanor  for  doing  any  act,  such  as 
selling  liquor  without  a  license,  they  are  en- 
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tirely  tndep«ident  of  each  other,  and  the 
conviction  for  the  misdemeanor  is  no  bar  to 
an  action  for  the  penalty." 

Such  being  the  undoubted  intention  of  the 
act  of  1858,  the  provisions  of  which,  so  far 
as  here  pertinent,  are  a  part  of  the  statutes 
to-day,  what  amendments  have  been  made 
since  that  time  to  indicate  an  intention  on 
the  part  of  the  lawmaking  power  to  change 
the  law  on  this  subject  T  The  majority  say 
the  amendment  of  1872  had  such  effect,  but, 
as  repeals  or  modifleations  of  statutes 
implication  are  not  favored,  the  amendment 
of  1872  cannot  possibly  be  so  construed.  It 
is  true  that  the  act  of  1858  contained  the 
provision  that  the  saloon  keeper  should  be 
liable  for  "damages  done  by  persons  intoxi- 
cated by  liquors  obtained  from  him,"  but  the 
act  did  not  provide  that  he  should  be  so  lia- 
ble on  his  bond.  There  was  no  liability  on 
the  bond  in  this  respect  until  ttie  addition 
of  a  clause  in  1872,  which  is  as  fidlows: 
"And  the  sureties  on  said  bonds  shall  be 
jointly  and  severally  liable  with  the  princi- 
pal for  the  payment  of  said  damages,  to  be 
recovered  in  a  civil  action."  Can  tiiia  sim- 
ple amendment  have  effect  to  change  the 
whole  scope  and  purpose  of  the  statute  T  It 
seems  to  me  clearly  not.  The  mere  fact  that 
the  l^slature  fay  this  amendment  relin- 
quished the  rights  of  the  state  under  the  bond 
in  favor  of  injured  parties  can  have  no  such 
operation  as  contended  for  by  the  majority. 
Suppose  no  person  is  injured  at  all;  the 
bond  is  of  no  force  or  effect,  and  its  execution 
and  delivery  mere  idle  ceremony.  The  sug- 
gestion that  the  state  may  sue  thereon  to 
recover  damages  suffered  1^  it  is  be^ng  the 
question.  The  state  suffers  no  damage  in  a 
pecuniary  sense  from  the  violation  of  its 
laws.  In  the  case  of  such  violation,  its  peace 
is  disturbed,  its  dignity  offended,  and  its 
majesty  outraged.  It  a^s  for  no  pecuniary 
recompense  In  liquidation  of  such  violations, 
but  demands  the  swift  and  certain  punish- 
ment of  the  offender.  The  remarks  of  Chief 
Justice  Taney  on  this  subject  are  very  perti- 
nent, and  I  quote  what  he  says  in  a  case 
where  the  precise  question  was  under  con- 
sideration: "It  certainly  is  not  to  be  re- 
garded as  a  bond  with  a  collateral  condition 
in  which  the  jury  are  to  assess  the  damages 
which  the  Unit^  States  shall  prove  that 
they  have  sustained ;  for,  according  to  that 
construction,  the  amount  of  damages  would 
not  depend  upon  the  amount  of  tl^  penalty 
prescribed  in  the  section,  which  is  graduated 
according  to  the  size  of  the  vessel,  but  would 
depend  upon  the  discretion  of  different  ju* 
ries,  and  larger  damages  might  be  given 
where  the  penalty  was  only  $400  than  in  a 
case  where  the  penalty  was  $2,000.  This  ob- 
viously is  not  the  intention  of  the  law,  and 
the  United  States  are  entitled  to  recover  the 
whole  sum  for  which  the  party  is  bound  if 
any  of  the  conditions  are  broken.  Besides, 
how  could  the  United  States  prove  any  par- 
ticular unount  of  damages  to  have  beui  sus- 
tained by  them  in  a  suit  on  this  bond? 
.  .  .  It  would  be  difficult,  I  think,  by 
any  course  of  proof,  or  any  process  of  rea- 
soning, to  show  that  the  Unite4  States  has 
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austained  s-ay  particular  amount  of  dam-< 
ages  in  a  case  of  thia  description,  or  to  adopt  i 
any  mte  by  which  the  dama^  could  be, 
measured  by  a  jury,  or  be  liquidated  byi 
agreement  between  the  parties.  The  sum  for 
which  the  parties  are  to  become  bound  isi 
manifestly  a  penalty  or  forfeiture  inflicted  | 
the  sovereign  power  for  a  breach  of  its ' 
laws.  It  is  not  a  liquidated  amount  of  dam- 1 
agea  due  upon  a  contract,  but  a  fixed  uid 
certain  punishment  for  an  offense."  [Unit-  j 
erf  States  v,  MonicH,  Taney,  47,  Fed.  Cas.  i 
No.  15,798.]  ! 

Xo  difficulty  is  to  i>e  apprehend»I  from  an  I 
application  of  the  provi.sion  of  1872.  If  a 
saloon  keeper  becomes  liable  to  an  individual 
for  an  assault  committed  by  a  person  by  him 
made  intoxicated,  the  injured  par^  may  pro- ' 
oeed  with  his  action  on  the  bond  to  judg-, 
ment.  If  no  such  cause  of  action  accrues, 
the  state  may  proceed,  or  it  may  proceed  in 
ai^  event,  and  the  individual  can  make  ap- 
plication to  intervene,  the  same  as  in  done 
in  all  cases  where  several  rival  claimants' 
seek  a  particular  fund  to  satisfy  demands' 
against  the  owner  of  the  fund.  The  caKcof . 
MinncapolU  v.  Olaon,  76  Minn.  1,  78  N.  W.I 
877,  has  no  application  to  this  case  whatever. ' 


In  that  case  the  court  was  construing  a 
statute  conferring  authority  upon  muniri]iul 
authorities  to  impose  a  penalty  for  a  violu- 
tion  of  the  liquor  laws.  No  such  question 
is  presented  in  this  case.  The  penalty  here 
involved  is  fixed  by  statute,  and  the  le^sU- 
ture  has  not  delegated  the  power  to  impO!« 
it  to  any  inferior  tribunal,  as  in  the  Oiaua 
Case.  If  the  opinion  of  the  court  in  this 
case  is  adhered  to  as  the  law  of  this  stHti-. 
the  liquor  dealer's  bond,  heretofore  regarded 
as  a  forfeiture  fixed  and  certain  for  a  vinlit- 
tion  of  the  law.  will  amount  to  but  very 
little.  In  order  that  the  state  may  briu^ 
suit  thereon,  if  their  theory  be  correct,  there 
muist  be  a  prosecution  of  the  obligor,  and  a 
failure  on  his  part  to  pay  the  fine  imposed 
against  him.  If  the  court  should  see  fit  and 
proper  to  sentence  him  to  imprisonment  only, 
as  punishmmt  for  his  offense,  tbt  bond  is 
a  nullity,  and  the  state  has  no  remedy.  If 
the  court  impotte  both  a  fine  and  imprison- 
ment, the  state  can  recover  only  the  fine, 
and  no  proportion  of  the  penalty  for  the  im- 
prisonment. 

I  am  authorized  to  state  that  Chirf  Ju->- 
tice  Start  concurs  in  this  dissent. 
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BAKBKH  ASPHALT  PAVING  COM[»ANT, 

Rcspt., 
u. 

Margaret  FRKNCH  et  al.,  Appts. 

(158  Mo.  334.) 

1.  AHii«Mineiits  for  vavlng',  mndr,  ac- 
cording to  the  proTlsloDK  of  a  city 
charter,   hy  apportloaliiK  the  total 

coat  of  tbe  work  to  the  abutting  lands  ac- 
oordlQft  to  frontage.  Ho  not  constitute  a  tak- 
ing of  property  Tor  piilttlc  use.  or  a  violation 
of  v..  S.  Const.  14tb  Anieud.,  as  a  taking  of 
property  without  due  process  of  law. 

8.  The  admlNHloH  of  lacompetcnt  evi- 
dence does  not  eocstltute  revertible  error 
wben  without  the  pvldence  tbe  decision  mast 
have  been  the  same. 

tt.    A   requirement   of   a  maarantr  to 

NiiTK.^ — The  above  case  was  affirmed  fn  181 
C.  S.  324.  45  L.  ed.  879. 

It  Is  catlrelf  clear  that  this  decision  eiibstan- 
ttally  ovormles  that  in  Norwood  v.  B»ker.  172 
U.  8.  269,  4S  Tj.  ed.  44.'!.  though  It  Is  not  over- 
rnlpd  by  express  deciaration.  The  court  re- 
pudiates the  doctrine  expncitly  and  most  clear- 
ly laid  down  In  the  Norwood  Case,  to  the  effect 
that  "the  exaction  from  the  owner  of  private 
property  of  the  cost  of  a  public  Improvement  In 
snbatantial  excess  of  the  special  benedts  accru- 
ing to  him  Is,  to  the  extent  of  such  excess,  a 
taking,  nnder  the  guise  of  taxation,  of  private 
prooerty  tor  public  use  without  comp^nsiitlon," 
and  holds  In  Us  latest  derision  that  tbe  appor- 
tionment of  the  entire  cost  uf  the  Improvement 
upun  abnttlng  lota  according  to  their  frontage 
Is  constitutional,  though  this  Is  done  wltbont 
regard  to  the  amonnt  of  benefits  received  by  the 
property. 

For  earlier  cases  In  this  series  as  to  neces- 
j4  L.  R.  a. 


maintain  and  repair  a  street  on  whlrh 
paving  Is  done  for  Ave  years  thereafter  ia 
not  nltta  vir€t  on  the  part  of  a  city  eontract- 
Ing  for  snch  pavoaent. 

(NoTember  IS,  1900.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Jackson  County 
in  favor  of  plaintiff  in  an  action  brought  to 
enforce    a    street-paving  assessment.  Af- 

firmed. 

I  Statement  by  Oantt,  Cfa.  J. : 
I  This  suit  was  instituted  in  the  circuit 
I  (  ourt  of  Jackson  county,  returnable  to  the 
October,  18!)9.  term  thereof,  for  the  purpose 
of  enforcing  the  lien  of  a  tax  bill  issued  by 
Kansas  City  in  part  payment  of  the  cost  of 
paving  Foreht  avenue  from  Independence 

slty  of  special  benefits  to  sustain  local  asm^is- 
mcnts,  see  Asberry  v.  Roanoke  <Va.)  42  L.  R. 
A.  636,  and  nnte ;  D.'trolt  v.  Chapln  (Hlch.l  42 
L.  R.  A.  638:  Weed  v.  Boston  (Mass.)  42  I.. 
R.  A.  «42;  Rolph  v.  Farpo  (N.  n.l  42  L.  U.  A. 
046:  Hntcheson  v.  Storrle  (Tex.)  45  L.  R. 
A.  28l»:  Schroder-  v.  Overman  (Ohio)  47  L.  It.  A. 
156;  Kersten  v.  Milwaukee  (Wis.)  48  L.  R.  A. 

Adams  v.  RheUiyvllle  (Ind.)  49  L.  R.  A. 
797 :  and  Ramsev  County  v.  Robert  P.  IiPwIs 
Co.  (Minn.)  53  L.  R.  A.  421. 

As  to  provision  for  repairs  in  contract  for 
street  Improvement,  see  note  to  Portland  v. 
I'ortland  Bituminous  I'avlng  &  Improv.  Co. 
(Or.)  44  L.  R,  A.  527  :  also  Robertson  v.  Omnha 
(Neb.)  44  L.  R.  A.  534:  State  est  rel.  WIls<m 
V.  Tr«iton  (N.  J.  L.)  44  L.  R.  A.  540 :  Seaboard 
Nat.  Bank  v.  Woesten  (Mo.)  48  L.  R.  A.  2T!l: 
iind  Barber  Aspbalt  l*aT.  Co.  t.  Hesel  (Mn.) 
48  U  R.  A.  28S. 
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avenue  to  Twelfth  street  with  an  saphalt 
|Kiveinent.  .The  petition  Is  Id  the  usual 
turm.  The  defenses  relied  upon  by  the  de- 
fendants, although  stated  in  several  differ' 
eiit  forms,  may  be  resolved  into  two  conten- 
tions: First,  that  the  requirement  of  the 
ordinance  and  contract  providios  for  the 
work,  in  respect  to  the  guaranty  thereof  for 
live  yeai*s,  is  ultra  virea  on  the  part  of  the 
city,  and  void;  and,  second,  that  the  method 
of  apportioning  and  charging  the  cost  of  the 
puvement  violates  the  limitation  of  the  Fed- 
eral C(Histitution  that  no  state  shall  deprive 
any  person  of  his  property  without  due  pro- 
ccus  of  law. 

The  work  done  consisted  of  paving  with 
asphaltuni  the  roadway  of  Forest  avenue,  in 
tlie  said  city,  36  feet  in  width,  from  Inde- 
pendence avenue  to  Twelfth  8treet>  a  dis- 
tance cuf  4  of  a  mile.  Forest  avenue  is  one 
of  the  oldest  and  best  improved  residence 
streets  in  Kansas  City,  and  all  of  the  lota 
abutting  thereon  front  the  street,  and  extend 
back  therefrom  uniformly,  to  the  depth  of 
an  ordinary  city  lot,  to  an  alley.  The  lots 
are  all  improved,  and  used  for  residence  pur- 
poses, and  all  of  the  lots  are  substantially  on 
the  grade  of  the  street  as  improved,  and  are 
similarly  situated  with  respect  to  the  as- 
phalt pavement.  The  structure  of  the  pave- 
ment along  its  entire  extent  is  uniform  in 
character  and  quality.  There  is  no  showing 
tliat  there  is  any  difference  in  the  value  of 
any  of  the  lots  abutting  upon  the  improve- 
ment. The  evidence  of  four  witnesses  was 
taken,  each  of  whom  testified  that  each  and 
evL-ry  lot  fronting  on  that  part  of  the  street 
improved  was  specially  benefited  to  an 
amount  exceeding  the  cost  of  the  pavement, 
and  that  each  ol  the  several  lots  abutting 
upon  the  improvement  shared  the  total  bene- 
fit sustained  by  all  such  lots  in  the  propor- 
tion of  the  frontage  of  each  lot  thereon  to 
the  total  frontage  on  the  improvement  of  all 
Huch  lots.  This  paving  procedure  was  in- 
augurated conformably  to  the  requirements 
of  the  Kansas  City  charter,  by  the  adoption 
of  a  resolution  by  the  common  council  of  this 
city  declaring  the  work  of  paving  the  street 
to  a  stated  extent,  and  with  a  pavement  of 
a  defined  character,  to  be  necessary,  which 
resolution  was  first  recommended  the 
board  of  public  works  of  the  city.  This  res- 
olution was  thereupon  publi^ed  for  ten 
days  in  the  newspaper  doing  the  city  print- 
ing. Thereafter  the  resident  owners  of  the 
city,  owning  a  majprity  of  front  feet  of 
lands  belonging  to  such  residents*  and  front- 
inir  on  that  part  of  the  street  to  be  improved, 
liad  the  rifzlit,  within  thirty  days  aftet  the 
first  day  of  the  publication  of  the  resolution, 
to  file  a  remonstrance  with  the  city  clerk 
against  the  proposed  improvement,  and 
thereby  to  devest  the  common  council  of  the 
power  to  make  the  improvement;  and  such 
pi-operty  owners  had  the  right,  by  filing 
nitliin  the  same  period  a  petition  so  to  do, 
to  have  sueh  street  improved  with  a  differ- 
ent kind  of  material  or  in  a  different  man- 
nrr  from  that  specified  in  such  resolution, 
ill  this  proceeding  neither  such  a  remon- 
strant-e  nor  petition  was  flled,  and  the  com- 
£4  LwB.  A. 


mon  council,  upon  the  r«oommendaUon  of 
the  board  of  public  works,  enacted  an  ordi- 
nance numbered  5,891,  requiring  the  con- 
struction of  the  pavement.  The  charter  re- 
quires  that  a  contract  for  such  work  shall 
be  let  to  the  lowest  and  best  bidder.  There- 
upon bidi)  for  the  work  were  duly  advertised 
for,  ajid,  the  plaintilf  being  the  lowest  and 
best  bidder  ther<-for,  a  contract  was,  on  the 
31st  day  of  July,  1894,  entered  into  between 
Kansas  City  and  the  plaintiff  for  the  con- 
struction of  said  pavement.  The  contract 
expressly  provides  that  the  work  shall  be 
paid  for  by  the  issuance  of  special  tax  bills, 
according  to  the  provisions  of  the  Kansas 
City  charter,  and  that  the  city  shall  not,  in 
any  eveut,  be  liable  for  or  on  account  of 
the  work.  The  cost  of  the  pavemrat  was  ap- 
p(Htioned  and  charged  against  the  lots  front- 
ing thereon  according  to  the  method  pre- 
scribed by  the  charter,  which  is  that  the  to- 
tal cost  oi  the  work  shall  be  apportioned  and 
charged  against  tlie  lands  abutting  thereon 
according  to  the  frontage  of  the  several  lots 
or  tracts  of  lands  abutting  upon  the  im- 
provement. The  charge  against  each  tract 
of  land  is  evidenced  by  a  ^ix  bill.  The  tax 
IhU  representing  the  assessment  against 
each  lot  Is,  by  the  charter,  made  a  Hen  upon  ^ 
the  tract  of  land  against  which  it  is  issued, 
and  is  prima  facie  evidence  of  the  validity 
of  the  charge  represented  b^  it.  Such  lien 
can  be  enforced  only  by  suit  in  a  court  of 
competent  jurisdiction  against  the  owners 
of  the  land  charged.  No  personal  judgment 
is  authorized  to  be  rendered  against  the 
owner  of  the  land.  The  right  >«  expressly 
conferred  on  the  owner  m  reducing  the 
amount  of  the  recovery  by  pleading  and 
proving  any  mistake  or  error  in  the  amount 
of  the  billj  or  that  the  work  was  not  done 
in  a  good  and  workmanlike  manner.  The 
judgment  was  for  the  plaintiff  for  the 
amount  due  on  the  bill  and  for  the  enforce- 
ment of  his  lien,  from  which  defendants, 
having  unsuccessfully  moved  for  a  new  trial 
and  in  arrest  of  judgment,  have  appealed. 

ifeatrs.  Gace*  laUUU  ft  BmaU,  for  ap- 
pellants: 

A'orwood  V.  Baker,  172  U.  S.  269,  43  L.  ed. 
443,  19  Sup.  Ct.  Rep.  187,  decides  explicitly 
that  laws  like  that  under  consideration  are 
unconstitutional,  and  that  all  assessments 
made  in  pursuance  of  such  laws  are  void. 

Loeh  v.  Columbia  Tufp.  91  Fed.  37;  Fay 
V.  BpringHcld,  M  Fed.  409;  Charlet  v.  Jfar- 
ion,  98  Fed.  166;  Lyon  v.  TonoKanda,  98 
Fed.  301;  Hutokeson  v.  Btorrie,  92  Tex.  685, 
45  L.  R.  A.  2SU,  61  S.  W.  848;  Ooioley  v. 
Spokane,  99  Fed.  840. 

In  all  the  states  whose  laws  have  been  con- 
sidered, some  rights  and  privil^es  were  re- 
served for  individuals,  which,  it  was  claimed 
with  greater  or  less  show  of  reason,  con- 
stitute! "due  process  of  law;"  but  here  the 
effort  has  been  to  exclude  the  possibility  of 
any  claim  on  the  part  of  the  property  owner 
to  any  right  or  privilege  whatever. 

This  court  and  the  appellate  court,  in  oon- 
stming  this  law,  hare  only  given  to  it  its 
plain,  unmistakaUe  meaning. 
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Uoherly  r.  Eogan,  131  Mo.  19,  32  S.  W. 
1014;  McQuiddy  v.  Smith,  67  Mo.  App.  206; 
Clapton  V.  Taylor,  49  Mo.  App.  117;  Crane  v. 
French,  50  Mo.  App.  367. 

The  fronl-foot  rule  is  not  now  "due  pro- 
ceM  of  law." 

It  U  not  every  act,  legislative  in  fonn, 
that  is  law.  Iaw  Ib  aomething  more  than 
will  exerted  aa  an  act  of  power.  It  must  be, 
not  a  special  rule  for  a  particular  person  or 
a  particular  case,  but,  in  the  language  of  Mr. 
Webster  in  his  familiar  definition,  "the  gen- 
eral law,  a  law  which  hears  before  it  con- 
demns, which  proceeds  upon  inquiry,  and 
renders  judgment  only  after  toial,"  so  "that 
every  citizen  holds  his  life,  liberty,  property, 
and  immunities  under  protection  of  the  gen- 
eral rules  which  govern  society,"  and  thus 
excluding  bills  of  attainder,  bills  of  pains 
and  penalties,  acta  of  confiscation,  partial 
and  arbitrary  exertions  of  power  under  the 
forms  of  l^slation,  etc. 

Hurtado  v.  California,  110  U.  S.  516,  28 
U  ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292;  Holden 
V.  Hardjf,  109  U.  8.  36(£  42  L.  ed.  7B0,  18 
Sup.  Ct.  Rep.  383. 

Mr.  Henrr  N.  Ess  also  for  appellants. 

Mr.  Edward  L  Searrltt,  with  Messrs. 
Williun  C.  Searritt,  Jokn  K.  Griffitl^ 
'and  Elliott  H.  Jones,  for  respondent: 

The  law  of  the  land  or  due  process  of  law, 
aa  this  expression  is  used  in  the  14th  Amend- 
ment, means  the  common  law  and  the  stat- 
ute law  existing  in  the  state  at  the  time  of 
the  adoption  of  this  Amendment,  or  as  sub- 
sequentlj  and  constitutionally  modified  by 
the  state. 

State  ea  rel.  Kohne  v.  Simons,  2  Speers  L. 
761 ;  Louifville  v.  Cochran,  82  Ky.  15. 

No  new  rights  were  created  or  conferred 
by  the  declaration  of  the  14th  Amendment. 
Its  purpose  was  to,gnarantee  those  already 
in  existence.  It  is  a  conservatory,  rather 
than  a  reformatory,  force. 

Eamea  V.  Savage,  77  Me.  212,  S2  Am.  Rep. 
761;  Minor  v.  Bapp&sett,  21  Wall.  162,  22 
L.  ed.  627;  Re  Lookioood,  154  U.  8.  116.  38 
L.  ed.  929,  14  Sup.  Ct  Rep.  1082;  United 
States  V.  Wong  Ktm  Ark,  169  U.  S.  64t»,  42 
L.  ed.  890,  18  Sup.  Ct  Rep.  456;  Alfalfa 
Irrig.  Dist.  Direotora  v.  OoU\na,  46  M'eb.  411. 
64  K.  W.  1086;  Wutxen  v.  San  Francisco 
Citg  4  County  Supers.  101  Cal.  15,  35  Pac. 
353 ;  Mayo  v.  Wilson,  1  N.  H.  53 ;  Weimer  v. 
Bunbury,  30  Mich.  201 ;  Walker  v.  Sauvinet, 
92  U.  S.  90,  23  L.  ed.  678. 

The  methods  of  special  taxation  now  criti- 
cised were  developed  and  established  in  Mis- 
souri statutes  and  decisions  before  the  14tb 
Amendment 

Palmyra  v.  Morton,  25  Mo.  S93 ;  Egyptian 
Levev  Co.  v.  Hardin,  27  Mo.  495,  72  Am.  Dec. 
27G;  SI.  Joseph  v.  Anthony,  30  Mo.  537; 
Fai-rar  v.  8t.  Loitia,  80  Mo.  379;  Rutherford 
V.  Hamilton,  97  Mo.  543,  11  S.  W.  249;  Mo- 
bcrly  V.  Hogan,  131  Mo.  19,  32  S.  W.  1014; 
Ueman  v.  Allen,  156  Mo.  534,  67  S.  W.  559; 
Bill  V.  Smngley,  159  Mo.  45.  60  S.  W.  114. 

The  decisions  of  the  courts  of  twenty- 
seven  states  of  the  Union  uphold  the  valid- 
ity of  the  method  of  lej^slative  acts  amess- 
ing  the  cost  of  street  improvements  against 
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abutting  lots  according  to  the  frontage  or 
area  of  the  respective  lota  abutting  upon  the 
improvement,  and  establish  the  jurisdiction 
oi  the  legislature  so  to  do. 

Irtoin  V.  Mobile,  57  Ala.  7;  Birmingham 
T.  Klein,  69  Ala.  461,  8  L.  R.  A.  369,  7  So. 
386;  Emery  v.  San  Franoisoo  Oas  Co.  28 
Cal.  346;  Whiting  v.  Quackenbush,  54  Cal. 
306;  Whiting  v.  Toumsend,  57  Cal.  515; 
Jennings  v.  LeBreton,  80  Cal.  8,  21  Pac. 
1127;  Diggim  v.  Ilartshome,  108  Cal.  154, 
41  Pac.  283;  Hadley  v.  Dague,  130  Cal.  207. 
G-l  Pac.  5U0;  Keese  v.  Denver,  10  Colo.  112, 
15  Pac.  825;  fwsblo  v.  Robinson,  12  Colo. 
593,  21  Pac.  899;  Denver  v.  ffUMofet,  17 
Colo.  204,  17  L.  R.  A.  135,  30  Fae.  1041 ; 
English  V.  Wilmington,  2  Marr.  (Del.)  63. 
37  Atl.  168;  O'Reilly  v.  Kingston,  39  Hun, 
285;  Bayden  v.  Atlanta,  70  Cal.  817;  Baoon 
v.  Sat-antiah,  86  Ga.  301,  12  S.  E.  680;  WhiU 
V.  People  ex  reL  Bloomington,  94  III.  604; 
Craw  V.  ToUmo,  96  111.  255,  36  Am.  Rep.  143; 
Er,08  V.  Springfield,  113  111.  65;  Sterling  t. 
Gait,  117  111.  II,  7  N.  E.  471;  SpringfiM  v. 
Green,  120  111.  269,  11  N.  E.  201;  DaHa  v. 
Litchfield,  145  III.  313,  21  L.  R.  A.  563,  33 
N.  E.  888;  Lightner  v.  Peoria,  150  III.  80, 
37  N.  E.  69;  Wore  v.  Jeraeyville,  168  III.  234. 
41  N.  E.  736;  I'ayne^  v.  South  Springfield, 
161  III.  286.  44  >~.  E.  105;  Indianapolis  v. 
Imberry,  17  Ind.  175;  Palmer  v.  Stumph,  29 
Ind.  329;  Adams  v.  Shelbyville,  164  Ind.  467, 
49  L.  K.  A.  797,  67  N.  E.  114;  Amery  v.  JCeo- 
kuk,  72  Iowa,  701,  30  N.  W.  780:  Qilcrcst  v. 
McCartney,  97  Iowa,  138,  66  N.  W.  103;  Al- 
len V.  Davenport,  107  Iowa,  103,  77  N.  W. 
53:i;  Burnes  v.  Atchison,  2  Kan.  455;  Par- 
ker V.  Cliallis,  0  Kan.  155;  Blair  r.  Atchi- 
son, 40  Kan.  353,  19  Pac.  816;  Atchison,  T. 
(£  S.  F.  R.  Co.  V.  Peterson,  5  Kan.  App.  103. 
48  Pac.  877;  Lexington  v.  McQmUtM,  0 
Dana,  S13.  3S  Am.  Dec  ISB;  Broadway  Bap- 
tist Church  v.  McAfee,  8  Bush.  508,  8  Am. 
Rep.  480;  yevin  v.  Roach,  86  Ky.  492,  6  S. 
W.  646;  Dumesnil      Gleason,  99  Ky.  652, 

37  S.  W.  69 ;  Augusta  v.  McKibben,  22  Ky. 
L.  Rep.  1224,  60  S.  W.  291;  Selby  v.  Levee 
Comrs.  14  I^.  Ann.  437;  Barber  Asphalt 
Paving  Co.  v.  Gogrevc,  41  La.  Ann.  251,  5 
So.  848 ;  Barber  Aspltalt  Paving  Co.  v.  Watt, 
61  La.  Ann.  1346,  26  So.  70;  Doumer  t.  Bos- 
ton, 7  Gush.  277;  Wright  v.  Boston,  9  Gush. 
241:  Springfield  v.  Gay,  12  Allen,  612;  Re 
Kingman,  153  Mass.  666,  12  L.  R.  A.  417, 
27  N.  E.  778;  Sears  v.  Boston,  173  Mass.  71, 
43  L.  R.  A.  834,  53  N.  E.  131;  Williams  v. 
Detroit,  2  Mich.  560;  ^otz  v.  Detroit,  18 
Mich.  522;'  Thornas  v.  Gain,  35  Mich.  155. 
24  Am.  Rep.  535;  BlKley  v.  Detroit,  46  Mich. 
431,  8  N.  W.  52;  Cass  J^arm  Oo.  v.  Detroit, 
124  Mich.  433,  83  N.  W.  108;  Smith  V.  Aher- 
dctn,  25  MisA.  458;  Williams  v.  Cammack, 
27  Miss.  209,  61  Am.  Dec  608;  Egyptian  Le- 
vee Co.  V.  Hardin,  27  Mo.  495,  72  Am.  Dec. 
276;  St.  Joseph  v.  Anthony,  30  Mo.  537; 
Rutherford  v.  Hamilton,  97  Mo.  543,  11  S. 
W.  249;  Moberly  v.  Hogan,  131  Mo.  19,  32 
S.  W.  1014;  Springfield  use  of  Central  Kat. 
Bank  v.  Weaver,  137  Mo.  660,  37  8.  W.  SOB, 

38  8.  W.  276;  Saaton  Nat.  Bank  t.  Oors- 
iccll,  126  Mo.  430.  29  8.  W.  278;  Kanaaa  t. 
HuUng,  87  Mo.  203 ;  Morrison  v.  Morey,  148 

Digitized  byGoOgIc 


ISOO. 


Baubkk  Asphalt  pAVUia  Co.  v.  Fkbi^cu. 


495 


Mo.  663,  48  B.  W.  029;  Heman  v.  Allen,  166 
Mo.  5M,  57  S.  W.  550;  Hill  V.  Suting- 
ley,  159  Mo.  45.  00  S.  W.  114;  People  v. 
Brooklyn,  4  N.  Y.  419;  Spencer  v.  Merchant, 
100  N.  Y.  685,  3  N.  £.  082;  McLaughlin  v. 
Miller,  124  N.  V.  510,  26  N.  K  1104;  Ctmiie 
V.  Sokmectady,  164  N.  T.  258,  68  N.  £.  130; 
Raleigh  v.  f'eace,  110  N.  C.  32,  17  L.  R.  A. 
330,  14  S.  E.  521;  Itolph  v.  Fargo,  7  N.  D. 
640,  42  L.  K.  A.  040,  76  N.  W.  242;  Roberta 
V.  if'irat  Nat.  Bank,  8  N.  D.  604,  79  N.  W. 
1050;  Webster  v.  farffo,  9  N.  D.  208,  82  N. 
W.  732;  Ermt  v.  Kunkle,  5  Ohio  St.  520; 
Northern  Ijtdiana  R.  Co.  v.  Connelly,  10  Oliio 
St.  158;  Upington  v.  Oviatt,  24  Ohio  St. 
232;  Wildor  r.  Oinoinnati,  26  Ohio  St.  284; 
Hamland  v.  Columbus,  50  Ohio  St  471,  34 
S.  E.  679;  Schroder  v.  Overman,  61  Ohio 
St  1,  47  L.  K.  A.  150,  56  N.  E.  158 ;  King  v. 
PortUMd,  2  Or.  146;  Wilson  v.  Salem,  24  Or. 
504,  34  Pac.  9,  691;  King  v.  Portland  (Or.) 

63  Pac.  8;  Bammett  v.  Philadelphia,  65  Pa. 
146,  3  Am.  Hep.  615;  Michener  t.  Philadel- 
phia, lis  Pa.  636,  12  AU.  174;  Harriaburg  v. 
McCormiok,  129  Pa.  213,  18  AU.  126;  Mo- 
Keesport  v.  Basch,  166  Pa.  46,  31  Atl.  49; 
Witman  V.  Heading,  169  Pa.  376,  32  Atl. 
576;  Sarrisburg  t.  MoPherran  (Pa.)  49 
Atl.  988;  Cleveland  v.  Tripp,  13  B.  I.  50; 
Winona  d  St.  P.  R.  Co.  v.  Watertoton,  I  S. 
D.  46,  44  N.  W.  1072;  Tripp  v.  Yankton,  10 
S.  D.  510,  74  is.  W.  447;  Allen  v.  />rew,  44 
Vt  174;  Korfolk  City  y.  EUia,  26  Gratt. 
227 ;  Davia  t.  Lynchburg,  84  Va.  861,  6  S.  E. 
230;  Oleaaon  v.  Waukeaha  County,  103  Wis. 
225,  79  N.  W.  249;  Weeks  v.  Milwaukee,  10 
Wis.  243:  State  ear  rel.  Chriatopher  v.  Por- 
tage, 12  Wis.  663;  Meggett  v.  Eau  Claire,  81 
Wis.  326,  61  N.  W.  566. 

Every  specific  objection  that  can  be  rea- 
sonab]^  urged  against  the  charter  method  of 
assessing  ute  cost  of  street  ^vements  hag 
been  considered  and  refuted  in  the  opinions 
ot  the  Supreme  Court  of  the  United  States. 

Davidson  v.  New  Orleans,  96  U.  S.  97,  24 
L.  ed.  616;  Spencer  v.  Merchant,  125  U.  S. 
355,  31  L.  ed.  767,  8  Sup.  a.  Rep.  921;  Bau- 
man  T.  Ross,  167  U.  S.  648,  42  L.  ed.  270,  17 
Sup.  Ct  Rep.  966;  Williams  v.  Eggleston, 
170  U.  S.  .304,  42  L.  ed.  1047,  18  Sup.  Ct 
Rep.  017;  Parsons  v.  Diatriot  of  Columbia, 
170  U.  S.  45,  42  L.  ed.  943,  18  Sup.  Ct.  Rep. 
521;  Mailingly  v.  ZHstrict  of  Columbia,  97 
U.  S.  692,  24  L.  ed.  1100;  Moline  County  v. 
Kimball,  102  U.  S.  091,  26  L.  ed.  238;  Fall- 
brook  Irrig.  Diet.  v.  Bradley,  164  U.  S.  112, 
41  L.  ed.  369.  17  Sup.  Ct  Rep.  66;  Gillette 
V.  Denver,  21  Fed.  823;  Hagar  v.  Reclatmt- 
tion  Dist.  No.  108,  111  U.  8.  701,  28  U  ed. 
669,  4  Sup.  Ct  R^.  663. 

The  controlling  facta  in  Norwood  v.  Baker, 
172  U.  S.  2fi9,  43  L.  ed.  443,  19  Sup.  Ct  Rep. 
187,  differ  from  the  case  at  bar. 

Scott  V.  Toledo,  36  Fed.  385;  Chicago,  B. 
(E  Q.  R.  Co.  V.  Chicago,  106  U.  S.  226,  41  L. 
ed.  979,  17  Sup.  Ct.  Rep.  581 ;  Conde  v.  Sche- 
nectady, 104  N.  y.  258,  58  N.  E.  130;  Cooley, 
Taxn.  2d  ed.  p.  148;  Lohrum  v.  Eyermann,  5 
Mo.  App.  481. 

The  front-foot  rule  of  asses^jing  the  cost 
<rf  street  pavements  is  to  be  commended  be- 
cause the  amount  of  work  and  the  cost  of  the 
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improvement  in  front  of  each  foot  of  prop- 
erty is  the  same.  Every  property  owner,  or 
every  person  who  contemplates  owning  prop- 
erty, may  know  in  advance  approximately 
what  burden  Uie  abutting  laud  will  be  called 
upon  to  pay  for  such  improvements,  and  can 
take  that  fact  into  consideration  in  deter- 
mining its  value  or  the  character  of  its  use. 

The  tax  which  each  individual  is  bound  to 
pay  ought  to  be  certain,  and  not  arbitrary. 

Smith,  Wealth  of  Nations.  Vol.  2,  book  6, 
chap.  1,  j^t  il.  p.  352. 

iknds  in  a  city  are  valuable  in  direct  pro- 
portion to  their  accessibility,  and  in  propor- 
tion to  the  number  of  people  passing  in  front 
of  tbeni.  The  laying  of  a  street  pavement 
increases  the  value  of  abutting  property  at 
least  to  the  extent  of  the  cost  of  the  work. 

llie  workings  of  the  whole  law  are  to  be 
considered  in  determining  ite  effects. 

The  front-foot  rule  seems,  at  first  blush, 
to  be  perfectly  arbitrary,  and  likely  to  ope- 
rate in  some  cases  with  ^reat  injustice,  but 
it  cannot  be  denied  that  in  the  case  of  some 
Improvement*  frontage  is  a  very  reasonaUe 
measure  of  benefits, — much  more  than  value 
could  be, — and  perhaps  approaching  equality 
OS  nearly  as  any  other  estimate  of  benefits 
made  by  the  judgment  of  men. 

Cooley,  Taxn.  p.  644;  Elliott,  Roads  & 
Sti-eets,  p.  390;  Uammett  v.  Philadelphia,  65 
Pa.  146.  3  Am.  Rep.  615;  English  v.  Wil- 
mington, 2  Marv.  (Del.)  63,  37  Atl.  158. 

The  following  cases  give  the  better  and 
wiser  interpretation  of  a  sober  second 
Lhoupht  of  tne  learned  and  suggestive  opin- 
ions in  Norwood  v.  Baker,  172  U.  S.  269,  43 
L.  ed.  443,  19  Sup.  Ot.  Rep.  187: 

S&urs  V.  Boston,  173  Mass.  71,  43  L.  R.  A. 
834,53  N.E.131;(iFIe(Mon  v.Waukeaha  Coun- 
ty, 103  Wis.  225,  79  N.  W.  249 ;  Schroder  v. 
Overman,fil  Ohio  St  1,47  L.  R.  A.  166,  65  N. 
E.  169  ;  Adama  y.Shelbyville,154  Ind.  467,49 
L.  R.  A.  797,  67  N.  E.  114;  Eadley  v.  Dague, 
130  Cal.  207,  62  Pac.  500;  Augusta  v.  Mc- 
Kibben,  22  Ky.  L.  Rep.  1224,  60  N.  W.  291; 
Cass  Farm  Co.  v.  Detroit,  124  Mich.  433,  83 
N.  W.  lOS;  Heman  v.  Allen,  156  Mo.  534,  57 

5.  W.  669;  MiU  T.  Svnngley,  159  Mo.  45,  60 

6.  W.  114;  Conde  v.  Sehmeotady,  164  N.  T. 
268,  68  N.  E.  130;  Wehater  v.  Fargo,  9  N.  D. 
208,  82  N.  W.  732;  King  v.  Portland  (Or.) 
63  Pac.  8;  BtMriahurg  v.  MoPherran  (Pa.) 
49  AU.  988;  Kelly  v.  Ckadwiok,  104  La.  719, 
29  So.  296. 

Gontt,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Prior  to  the  decision  of  the  Supreme  Court 
in  Norwood  v.  Bt^er,  172  U.  S.  269,  43  L. 
ed.  443,  19  Sup.  Ct  Rep.  187,  the  method 
adopted  in  the  charter  and  ordinance  of 
Kansas  City  of  charging  the  cost  of  paving 
Forest  avenue  against  the  adjoining  lots  ac- 
cording to  their  frontage  had  been  repeat- 
edly authorized  by  the  legislature  of  Mis- 
souri, and  such  laws  had  received  the  sanc- 
tion of  this  court  in  many  decisions.  St. 
Louia  ew  rel.  Seibert  v.  Allen,  53  Mo.  44 ;  St. 
Joseph  V.  Anthony,  30  Mo.  638;  Neenan  v. 
Smith,  50  Mo.  528;  Kiley  v.  Cranor,  61  Mo. 
541;  Hutheiiord  v.  Hamilton,  97  Ma  643,  11 
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S.  W.  249;  Mol(n-ly  t.  Hogan,  131  Mo.  19, 
32  S.  W.  1014;  Faiiar  v.  Ht.  Louis,  80  Mo. 
379.  In  the  last-uientioned  case.  Judge  !Nor- 
ton  for  the  court  said:  "The  liability  of 
lots  fronting  on  a  street,  the  paving  of  which 
is  autliurixed  to  be  charged  with  the  cost 
of  the  work  aucording  to  ^eir  frontage,  hav- 
ing been  thus  so  repeatedly  asserted,  the 
question  is  no  longer  an  open  one  in  this 
8tat«,  and  we  are  relieved  from  the  necessity 
of  examining  authui'ities  cited  by  counsel  for 
plaintitf  condemning  what  is  familiarly 
known  as  the  'front-foot  rule.' " 

Learned  counsel  for  defendant  concede 
such  was  the  state  of  the  decided  law  of  this 
state,  and  that  tJie  portion  of  the  Kansas 
t'ity  charter  known  as  the  ninth  article  of 
the  charter,  which  authorizes  the  cost  of  a 
pavement  to  be  assessed  against  the  lots 
fronting  on  the  improvement  according  to 
their  respective  frontage,  was  framed  after 
this  court  had  fully  considered  and  con- 
%tiued  similar  laws,  and  sustained  them 
against  the  charge  of  unconstitutionality, 
and  the  assessnient  now  challenged  was 
made  imder  the  conatriiction  given  by  this 
court.  They  say:  "The  question  we  pre- 
sent is  whether  under  the  decision  in  A'or- 
icood  V.  Baker,  172  U.  S.  269,  43  L.  «1.  443, 
19  Sup.  CL  Kep.  187,  the  provision  of  the 
Kansas  City  charter  under  which  the  tax 
bill  sued  on  was  issued  is  in  violation  of  the 
Constitution  of  the  United  States,  and  there- 
fore null  and  void.  We  do  not  and  cannot 
ask  this  court  to  recouRider  or  recast  any  of 
its  former  decisions  on  Uiia  subject.  We 
simply  present  thisr  controlling  decision  of 
the  Supreme  Court  of  the  United  States,  and 
ask  that  it  be  applied  in  this  case."  If  the 
facts  of  thie  case  bring  it  within  the  case 
in  judgment  in  Xortcood  v.  Baker,  this  court 
is  bound  to  f(dlow  that  decision,  and  will 
do  so,  whatever  views  we  may  hold  to  the 
contrary. 

In  applying  the  principle  of  sforv  decisis 
and  controlling  autnority,  we  viill  he  safe  in 
following  that  doctrine  as  announced  by  the 
Supreme  Court  of  the  United  States,  whose 
judgment  on  the  question  at  bar  will  be 
final.  In  Cohen  v.  Virginia,  6  Wheat.  309, 
5  L,  ed.  200,  Chief  Justice  Marshall  said: 
"The  counsel  for  the  defendant  in  error  urge, 
in  opposition  to  this  rule  of  construction, 
Honie  dieia  of  the  court  in  the  case  of  Mar- 
bury  v.  Madison,  1  Cranch,  137,  2  L.  ed.  60. 
It  is  a  maxim,  not  to  be  disregarded,  that 
general  expressions  in  every  opinion  are  to 
be  taken  in  connection  with  the  case  in 
which  those  expressions  are  used.  If  they 
go  beyond  the  case,  they  may  be  respected, 
but  ought  not  to  control  t^e  judgment  in  a 
subsequent  suit,  when  the  very  point  is  pre- 
sented for  decision.  The  reason  of  this 
maxim  is  obvious.  The  cjuestion  actually 
before  tlie  court  is  inveatigated  with  care 
and  considered  in  its  full  extent.  Other 
principles,  which  may  serve  to  illustrate  it, 
are  considered  in  their  relation  to  the  case 
decided,  but  their  possible  bearing  on  all 
other  cases  is  seldom  ocnnpletely  investi- 
gated." Further  on  he  says,  in  reference  to 
language  used  in  Marbury  t.  Madison: 
o4  L.  B.  A. 


"Having  such  cases  only  in  its  view,  the 
court  lays  down  a  principle,  which  is  gen- 
erally correct,  in  terms  much  broader  than 
the  decision,  and  not  only  much  broader  than 
the  reasoning  with  which  tliat  deasitm  is 
supported,  but  in  some  instances  contrcdict- 
ory  to  its  principles;"  and  he  concludes  this 
point  with  the  announcement  that  "the  gen- 
eral expressions  in  the  case  of  Marburj/  v. 
A{adi8o>i  must  be  understood  wiik  the  limi- 
tations which  are  given  to  them  in  this  opin- 
ion." In  the  recent  case  oi  Parsons  v.  Dis- 
ii-ict  of  Columbia,  170  U.  S.  46,  42  L.  ed. 
943,  18  bu^.  Ct.  Kep.  021,  the  sajoe  court 
says:  ''It  u  trite  to  say  that  general  prin- 
cii>alB  announced  by  courts  which  are  per- 
tecLly  sound  expressions  of  the  law,  under 
the  facta  of  a  particular  case,  may  be  wholly 
inapplicable  in  another  and  different  ccse, 
and  there  is  scarcely  any  department  of  the 
law  ill  which  it  is  easier  to  collect  one  body 
of  decisions  and  contrast  them  with  another 
in  apparent  conflict  than  that  which  deals 
with  the  taxing  and  police  powers." 

However  familiar  the  facts  in  the  JVor- 
Kood-Baker  Case  may  be,  owing  to  the  great 
interest  excited  by  its  prMnulgation,  it  will 
not  be  amiss  to  recall  its  salient  features, 
for  the  purpose  of  determining  its  control- 
ling effect  in  the  case  at  bar,  Mrs.  £llen  R. 
Baker  owned  a  tract  of  land  in  the  village 
of  Norwood,  wbicli  intercepted  Ivanhoe  ave- 
nne.  This  avenue  was  50  feet  wide,  and  had 
been  laid  out  to  the  north  and  south  lines  of 
her  tract.  To  make  Ivanhoe  avenue  a  con- 
tinuniis  street,  it  was  necessary  to  extend  it 
through  Uie  Baker  tract,  and  acquire  a  strip 
thereof  50  feet  wide  and  300  feet  long.  For 
this  purpose  a  condemnation  proceeding  was 
instituted.  The  Constitution  of  Ohio  pro- 
vides that,  where  private  property  is  con- 
demned for  public  use,  "compensation  tberp- 
for  shall  first  be  made  in  money,  and  such 
compensation  shall  be  assessed  by  a  jury, 
without  deduction  for  benefits  to  any  prop- 
erty  of  the  owner."  Cities  and  villages  in 
Ohio,  as  in  Missouri,  are  by  statute  given 
power  to  lay  off,  establish,  open,  widen,  nar- 
row, straighten,  extend,  keep  in  order  and 
repair,  and  light  streets,  alleys,  public 
grounds  and  buildings,  wharves,  landing 
places,  bridges,  and  market-places  with- 
in the  corporation,  and  to  appropriate 
private  property  for  the  use  of  the  cor- 
poration; and  each  city  and  village  may 
appropriate,  enter  upon,  and  hold  real  es- 
tate within  its  corporate  limits  for  the  fol- 
lowing purposes,  but  no  more  shall  be  taken 
01-  appropriated  than  is  reasonably  neces- 
sary for  the  purpose  to  which  it  is  to  be  ap- 
plied: "For  opening,  widening,  straighten- 
ing  and  extending  streets,  alleys,  and  ave- 
nues; also  for  obtaining  gravel  or  other  ma- 
terial for  the  improvement  of  the  same,  and 
for  this  purpose  the  right  to  appropriate 
shall  not  be  limited  to  lands  lying  within 
the  limit'*  of  the  corporation."  1  Ohio  Rev. 
Stat.  1890.  §  1692,  subds,  18,  33,  and  Id.  title 
Cities  and  ViHagis,  pp.  429,  430,  {  223-i. 
It  is  further  provided  by  the  statutes  of  Ohio 
( 1890)  tliat,  where  private  property  is  taken 
for  opening  and  widening  streets^  alleys,  or 
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olher  public  highwajs,  tlu'  ooat*  and  a* 
peusca  of  the  appropriation  may  he  assessed 
in  one  of  three  wayi — First,  by  the  council 
generally  upon  the  public;  second,  upon 
abutting,  adjacent,  or  contiguous  lots,  in 
proportion  to  the  benefits  which  may  result 
from  ^e  improvement,  or  according  to  the 
value  of  the  property  assessed;  third,  "by 
the  front  foot  of  the  property  bounding  and 
abutting  upon  the  improvement  as  the  coun- 
cil by  ordinance^  Betting  forth  specially  the 
lots  and  lands  to  be  assessed,  may  determine 
before  the  improvement  is  made."  Id.  S 
22t!4.  The  council  of  the  village  of  Norwood 
passed  an  ordinance  which  provided  for  the 
institution  of  condemnation  proceedings  in 
the  probate  court  for  the  aeoertainment  of 
the  compensation  to  be  paid  to  Mrs.  Baker 
for  the  desired  strip,  and  also  provided  that 
the  compensation  paid  her,  and  all  costs  of 
the  condemnation  proceeding,  and  all  other 
costs,  and  the  interest  on  the  bonds  issued, 
if  any,  to  pay  her  for  her  land,  should  be 
assessed  as  a  benefit  to  her  upon  her  land 
abutting  on  the  strip  so  taken.  It  thus  ap- 
pears that  the  village  was  invoicing  at  one 
and  the  same  time  the  extraordinary  power 
of  eminent  domain  and  exercising  its  power 
of  assessment  to  pay  for  the  land  thus  taken, 
la  the  condemnation  proceeding  proper  the 
jury  assessed  her  compensation  at  $2,000, 
and  that  sum  was  paid  her,  and  thereupon 
the  village  council  assessed  her  with  the 
$2,000  and  all  the  costs  of  the  condemnation, 
amounting  to  $218.58,  as  benefits  to  her  abut- 
ting property.  The  result  was  that  the  vil- 
lage acquired  her  property  for  nothing,  and 
charged  her  $218.58  for  having  deprived  her 
of  it.  Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court.  He  said:  "The  particular 
question  presented  for  consideration  involves 
the  validity  of  an  ordinance  of  tliat  village 
assesrting  upon  tlie  appellee's  land  abutting 
on  each  side  of  the  new  street  an  amount 
covering,  not  simply  a  sum,  equal  to  that 
paid  for  the  land  taken  for  the  street,  but, 
m  addition,  the  costs  and  expenses  connected 
with  the  condemnation  proceedings."  The 
lower  court  adjudged  that  the  assessment 
was  in  violation  ot  the  14th  Amendment  to 
the  Constitution  of  the  United  States,  and 
such  was  the  the.ory  of  the  bill  for  injunc- 
tion, inter  alia,  Judge  Harlan  says:  "It 
has  been  adjudged  that  the  due  process  of 
law  pi-escribed  by  that  [14th]  Amendment 
requires  compensation  to  be  made  .  .  . 
to  the  owner  when  private  property  is  taken 
...  for  public  use."  Chicago,  B.  Q. 
R.  Co.  V.  Chicago,  166  U.  S.  226.  41  L.  ed. 
»79,  17  Sup.  Ct  Rep.  681;  Long  Island 
Water  (iupply  Co.  v.  Brooklyn,  166  U.  8. 
685,  41  L.  ed.  1185,  17  Sup.  Ct.  Hop.  718. 
"The  taking  of  the  plaintiff's  land  for  the 
street  was  under  the  power  of  eminent  do- 
main. .  .  .  But  the  assessment  of  the 
abutting  property  .  .  .  was  an  exercise 
of  the  power  of  taxation."  "Except  for  the 
proviition  of  the  Constitution  of  Ohio  above 
quoted,  the  state  could  have  authorized  bene- 
fits to  be  deducted  from  the  actual  value  of 
thp  land  taken,  without  Tiolatinjr  the  con- 
stitutional injunction  that  compensation  be 
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made  for  private  property  taken  for  public 

use;  for  the  benefits  received  could  be  prop- 
erly regarded  as  compensation  pro  tanto  for 
the  property  appropriated  to  public  use." 
Itut,  asks  tlie  learned  justice,  does  the  ex- 
clusion of  benefits  from  the  estimate  of  com- 
pensation to  be  made  for  the  property  actual- 
ly taken  for  public  use  authorize  Uie  pul>lio 
to  charge  upon  the  abutting  property  the 
sum  paid  for  it,  together  witn  the  entire 
costs  incurred  in  the  condemnation  proceed- 
ings, irrespective  of  the  question  whether  the 
property  was  benefited  by  the  opening  of  the 
streetl  The  learned  justice  then  concedes 
that  it  is  the  settled  law  of  the  Supreme 
Court  of  the  United  States  that  "abutting 
owners  may  be  subjected  to  special  assess- 
raeats  to  meet  the  expenses  of  opening  pub- 
He  highwa>-s  in  front  of  their  property,— 
such  assessments  .  .  .  resting  upon  the 
ground  tliat  special  burdens  may  he  imposed 
for  special  or  peculiar  benefits  accruing  from 
public  improvements;"  citing  Mobile  County 
V.  Kimball,  102  U.  S.  091,  26  L.  ed.  238; 
Illinoia  C.  R.  Co.  v.  Decatur,  147  U.  8.  190, 
37  L.  ed.  132,  13  Sup.  Gk  Rep.  293;  BtMman 
V.  Ro8s,  167  U.  8.  548,  42  L.  ed.  270,  17  Sup. 
Ct.  Rep.  966;  and  the  cases  there  cited.  He 
adds  tost,  "according  to  the  weight  of  ju- 
diciai  authority,  the  legislature  has  a  lavgt 
discretion  in  defining  the  territory  to  be 
deemed  specially  benefited  by  a  public  im- 
provement, and  which  may  be  subjected  to 
speciaJ  assessment  to  meet  the  cost  of  such 
improvements."  He  proceeds  then  to  show 
that  ttim  power  of  the  legislature  is  not  un- 
limited, and  that  there  is  a  point  beyond 
which  the  le^slative  department  may  not 
go  in  exerting  its  power  of  taxation  consist- 
ently with  the  property  rights  of  the  citizen. 
He  concludes:  "In  our  judgment,  the  exac- 
tion from  the  owner  of  private  property  of 
the  cost  of  a  public  improvement  in  substan- 
tial excess  of  the  special  benefits  accruing  to 
him  is,  to  the  extent  of  such  excess,  a  taking, 
under  the  guise  of  taxation,,  of  private  prop- 
erty for  public  use  without  compensation." 
The  learned  justice,  speaking  for  the  major- 
ity of  the  court,  expressly  disclaimed  that 
his  opinion  was  in  conflict  with  Paraona  v. 
District  of  Columbia,  170  U.  8.  4S,  42  L.  ed. 
i)43,  18  Sup.  Ct.  Rep.  521,  or  Bpmoer  v. 
Merchant,  126  U.  S.  346,  31  L.  ed.  763,  8 
Sup.  Ct.  Rep.  981.  From  a  careful  reading 
of  the  case,  w«  conclude  that  the  supreme 
court  decided  three  propositions:  First, 
that  "due  process  of  law,^'  as  used  in  the 
14th  Amendment  to  the  Federal  Constitu- 
tion, requires  compensation  to  be  made  to 
the  owner  of  the  land  condemned  for  public 
use;  second,  that  the  exactjon  from  the 
owner  of  abutUng  property  of  the  cost  of  a 
public  improvement  in  substantial  excess  of 
the  special  bmefits  received  by  him  is,  to 
the  extent  of  such  excess,  a  taking,  under  the 
guise  of  taxation,  of  private  property  for 
public  use  without  compensation;  third, 
that  in  that  case  the  special  assessment  upon 
the  abutting  property  of  Mrs.  Baker  of  the 
entire  cost  of  opening  the  street,  including 
not  only  the  full  amount  paid  her  for  the 

strip  condemned,  but  the  eoate  aii3>»>|NiM4 
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erf  the  condemuation  proceedings,  was  a  tak- 
ing of  her  property  for  public  use  without 
compensation ;  in  a  word,  that,  while  nomin- 
ally it  was  the  exercise  of  the  taxing  power, 
it  was  nothing  less  than  confiacation. 

Notwithstanding  the  fact  that  the  discus- 
uon  took  a  wide  range,  and  much  that  was 
said  afforda  ground  for  the  contention  of 
learned  counsel  that  all  statutes  and  ordin- 
ances which  aaBesB  abutting  owners  with 
the  cost  of  paving  a  street  according  to  the 
front-foot  rule,  as  the  charter  and  ordinance 
of  Kansas  City  do  in  the  case  at  bar,  are 
null  and  void,  we  are  of  opinion  that  it 
was  not  the  intention  of  the  majority  of  the 
ooui-t  to  go  hold.  We  think  that  Nonoood  v. 
Buker  most  be  read  with  a  view  to  the  par- 
ticular facts  in  judgment  in  that  case,  and 
that  it  was  not  tne  intention  of  the  Supreme 
Court  of  the  United  States  to  overturn  the 
long  line  of  its  own  decisions  which  are  in 
harmony  with  so  many  of  the  decisions  of 
the  courts  of  last  resort  in  the  several  states 
of  the  Union,  and  upon  Uie  faith  of  which 
vaat  property  rights  have  accrued.  Indeed, 
as  we  understand  the  opinion,  the  court  ex- 
pressly declined  to  shake  the  authority  of 
/'arson*  v.  District  of  Columbia,  170  U.  S. 
45,  42  L.  ed.  943,  18  Sup.  Ct.  Rep.  521,  in 
which  that  court  sustained  an  assessment 
per  front  foot  upon  property  abutting  upon 
a  street  improvement.  In  that  ojiinion  each 
of  the  justices  who  concurred  in  the  ma- 
jority opinion  in  Norwood  ■  r.  Baker  con- 
curred. In  the  Parsons  Case  the  Supreme 
Court  adopted  the  langua^  of  Judge  Dillon 
in  hid  work  on  Municipal  Corporations  (4th 
ed.,  vol.  -2,  §  752),  as  follows:  "The  courts 
are  very  generally  agreed  that  the  authority 
to  require  the  property  specially  benefited 
to  bear  the  expense  of  local  improvements  is 
a  branch  of  the  taxing  power  oi*  included 
witiiin  it.  .  .  .  Whether  the  expense  of 
making  such  improrenienta  shall  be  paid  out 
of  the  general  treasury  or  be  aaseased  upon 
the  abutting  property  or  other  property 
specially  benefited,  and,  if  in  the  latter 
mode,  whether  the  assessment  shall  be  upon 
all  property  found  to  be  benefited  or  alone 
upon  the  abutters,  according  to  frontage  or 
according  to  the  area  of  their  lots,  is,  ac- 
cording to  the  present  weight  of  authority, 
considered  to  be  a  question  of  legislative  ex- 
pediency." And  the  court  expressly  ap- 
proved the  doctrine  of  Spencer  v.  Merchant, 
125  U.  S.  345,  31  L.  ed.  763,  8  Sup.  Ct.  Rep. 
921,  which  case  originated  in  New  York. 
The  court  of  appeals  of  New  York  in  an 
opinion  by  Judge  Finch  held  that  assessment 
of  abutting  propei'ty  is  an  exercise  of  the 
power  of  taxation,  and  is  vested  in  the  legis- 
lature, which  detenuines  the  amount  to  be 
levied,  and  fixes  the  tax  district;  and  its 
decision  is  final.  The  Supreme  Court  of  the 
United  States,  in  its  opinion  in  the  same 
case,  said:  "The  legislature,  in  the  exercise 
of  its  power  of  taxation,  has  the  right  to 
direct  the  whole  or  a  part  of  the  expense  of 
a  public  improvement,  such  as  the  laying 
out,  grading,  or  repairing  of  a  street,  to  be 
aowssed  upon  the  owners  of  lands  benefited 
thereby,  and  the  determination  of  the  ter- 
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ritorial  diBtrlet  wliich  should  be  taxed  for 
a  local  improvement  is  within  the  province 
of  legislutl^-e  diacretiun."  In  WiUtaais  v. 
Eggleaton,  170  U.  S.  304,  42  L.  ed.  1047,  18 
Sup.  Ct,  Hep.  617,  the  same  court  said: 
''Neither  can  it  be  doubted  that  if  the  state 
Constitution  does  not  prohibit^  the  l^isla- 
ture,  speaking  generally,  may  create  a  new 
taxing  district,  determine  what  territoiy 
shall  belong  to  such  district,  and  what  prop- 
erty shall  be  considered  as  benefited  by  a 
proposed  improvement."  To  the  same  etfi-cU 
see  Mobile  County  v.  Kimball,  102  U.  S.  G'.'l, 
26  L.  ed.  238.  In  Bauman  v.  Rosa,  167  U.  S. 
548,  42  Li.  ed.  270,  17  Sup.  Ct.  Rep.  006,  the 
court  said:  "But  it  is  for  the  legislature, 
and  not  for  the  judiciary,  to  detcrmiue 
whether  the  expense  of  a  public  improvement 
should  be  borne  by  the  whole  state  or  by  the 
district  or  neighborhood  immediately  bene- 
fited." "The  legislature,  in  the  exercise  of 
the  right  of  taxation,  has  the  authority  to 
direct  tlie  whole  or  such  part  as  it  may  pre- 
scribe of  the  expense  of  a  public  improve- 
ment, such  as  tile  establishing,  the  widening, 
the  grading,  or  the  repair  ofa  street,  to 
a«iEC5sed  upon  the  owners  of  lands  benefited 
thereby."  '"The  rule  of  apportionment 
among  the  parcels  of  land  benefited  alsorests 
within  the  discretion  of  the  legislature,  and 
may'  be  directed  to  be  in  proportion  to  the 
position,  the  frontage,  the  area,  or  the  mar- 
ket value  of  the  lands,  or  in  proportion  to 
the  benefits  ab  estimated  by  eommissioner»." 
Some  stiesR  is  laid  upon  uie  distinction  be- 
tween the  power  of  the  legislature  in  the 
exercise  of  the  taxing  power  and  that  of 
municipalities  upon  which  that  power  is 
conferred.  But  few  principles  are  better 
settled  in  the  courts  of  this  country  than 
this:  That,  where  legislative  powers  are 
delegated  to  a  municipal  corporatjon,  it» 
discretion  within  the  legitimate  sphere  of 
its  authority  is  proportionately  as  wide  as 
is  the  like  discretion  posseased  by  the  legisla- 
ture of  the  state,  "and  as  free  from  outside 
interference,  and  that  discretion  is  not  biiI>- 
ject  to  judicial  revision  or  reversal."  Morse 
y.  WcDlport,  136  Mo.  286,  37  S.  W.  934.  It 
is  true  tliat  in  many  jurisdictions — certainly 
in  this  stntf: — it  is  true  that  municipal  acts, 
whether  in  the  form  of  ordinances  w  resolu- 
tions, may  be  impeached  for  fraud  at  the 
instance  of  persons  injured  thereby  (1  Dill. 
Mun.  Corp.  4th  ed.  !  311;  QUtsgow  v.  Bt. 
Louis,  107  Mo.  203,  17  S.  W.  713)  ;  wherms 
courts  will  not  inquire  into  the  motives  of 
the  legislature.  That  the  legislature  may 
delegate  this  power  to  open,  improve,  and 
pave  streets  to  municipal  corporations  is  no 
longer  an  open  question.  That  the  charter 
of  Kansas  City  fully  and  expressly  conferred 
this  power  upon  that  city  will  not  be  ques- 
tioned. That  charter  has  all  the  dignity 
and  force  ot  a  legislative  enactment.  In  the 
case  at  bar  there  was  not  the  slightest  inti- 
mation that  the  ordinance  was  procured  by 
fraud,  or  amounted  to  arbitrary  confiscation, 
whereas  in  the  'Nonoood  Case  the  ordinancf 
was  arbitrary  and  op))re8sive,  and  could  only 
result  in  depriving  Mrs.  Baker  of  her  land 
for  a  public  use  witho^^g^r|^ion. 
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Und»-  the  aeheiue  there  devued,  although 
Mrs.  iBuker  luiifht  have  been  allowed  every 

{irocess  oi  law  to  recover  the  value  of  her 
and  taken,  and  a  hearing  as  to  how  the  value 
of  the  land  taken  should  be  apportioned  over 
the  benefit  district,  she  could  never,  unless 
the  district  was  enlarged,  have  recovered  a 
cent  for  her  land  tltat  was  taken,  and  all 
additional  efforts  would  simply  'have  in- 
creased the  coats  which  she  was  adjudged  to 
pay;  and  tliuu  the  case  properly  fdl  within 
the  rule.auuounRed  by  Mr.  Justice  Uarlan  in 
Chicago,  B.  <£  Q.  R.  Co.  v.  Chicago,  166  U. 
S.  22«,  41  L.  ed.  979,  17  Sup.  Ct  Rep.  581, 
that  "the  mere  form  of  the  proceeding  in- 
stituted agaia<it  the  owner,  even  if  he  be 
admitted  to  defend,  cannot  convert  the 
process  into  due  process  of  law  if  the  necea- 
Baty  result  be  to  deprive  him  of  his  property 
without  compensation."  But  in  taxing  the 
citizen  with  hin  proportionate  share  ot  the 
cost  of  a  pavement  abutting  on  his  lot,  there 
is  no  taking  of  property  for  public  use. 

Now,  is  there  an^'thing  which  smacks  of 
arbitrary  or  fraudulent  conductT  This 
method  of  taxation  has  passed  under  the 
scratiny  of  the  courts  of  this  country,  and 
has  received  their  approval.  Judge  Cooley, 
in  his  work  on  Taxation  (p.  644),  says: 
"Such  a  measure  of  apportionment  seems  at 
first  blush  to  be  perfectly  arbitrary,  and 
likely  to  ojierate  in  some  cases  with  great 
injustice;  but  it  cannot  be  denied  that  in 
the  ease  of  some  improvements  frontage  is 
a  very  reasonable  measure  of  benefits, — much 
more  than  value  could  be, — and  perhaps  ap- 
proaching equality  as  nearly  as  any  other 
estimate  of  benefits  made  by  t^e  judgment  of 
men."  Judge  £Iliott,  in  his  book  on  Koads 
and  Streets  (p.  396),  says:  "The  system 
which  leudb  to  the  least  miiwhievous  and  un- 
just consequences  is  that  which  takes  into 
account  the  entire  line  of  the  way  improved 
and  apportiouR  the  expense  according  to  the 
frontage;  for  it  takes  into  consideration  the 
t>cn«fit  to  each  property  owner  that  accrues 
from  the  improvement  of  the  entire  line  of 
the  way,  and  does  not  impose  upon  one  lot 
owner  an  unjust  portion  of  the  burden." 
Judge  Shaniwood,  speaking  for  the  supreme 
court  of  Pennsylvania  in  Hammett  v.  Phila- 
delphia, 66  Pa.  146,  3  Am.  Kep.  615,  says: 
"Perhaps  no  fairer  rule  can  be  adopted  than 
the  proportion  of  feet  front,  though  there 
must  be  some  inequalities  if  the  lots  differ 
in  situation  and  depth.*'  Such  has  been  the 
holding  of  this  court  throughout  its  history. 
A  rule  so  universally  adopted  and  sustained 
can  hardly  be  called  arbitrary,  or  so  unjust 
as  to  warrant  a  court  to  strike  down  the  dis- 
cretion of  the  municipality  which  adopts  it. 

ft  is,  however,  insisted  that  the  Norwood- 
Baker  Case  does  condemn  this  front-foot 
rule  because  it  affords  no  opportunity  for  a 
hearing.  Still  eonceding,  as  we  do,  that 
there  are  expressions  to  this  effect  in  that 
opinion,  it  seems  so  clear  to  us  that  the  opin- 
ion was  not  predicated  upon  the  want  of 
notice,  and  that  no  amount  of  notice  could 
have  availed  to  secure  justice  to  Mrs,  Baker 
under  the  scheme  devised;  that  we  do  not 
believe  that  the  supreme  court  intended  to 
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lay  down  the  law  that  a  state  statute  impos- 
ing taxes  must  necessarily  and  in  all  cases 

S've  notice  and  a  hearing  to  the  taxpayer 
fore  it  can  be  held  valid.  We  think  the 
det^isions  of  that  court  are  overwhelmingly 
to  the  contrary,  and  we  discern  no  purpose 
in  this  opinion  to  overrule  and  set  aside  all 
of  its  prior  utteruuces  on  this  subject.  Thus, 
in  Parsons  v.  District  of  Columbia,  170  U. 
S.  46,  42  L.  ed.  943,  18  Sup.  Ct  Kep.  521, 
the  court  unanimously  said:  "In  Hagar  v. 
HeoUmatioH  Dial.  Ko.  108,  111  U.  8.  701,  28 
L.  ed.  569,  4  Sup.  Ot.  Rep.  063,  the  distinc- 
tion between  a  tax  or  assessment  imposed  by 
a  direct  exercise  of  the  legislative  power  call- 
ing for  no  inquiry  into  the  weight  of  evi- 
dence, nor  for  anything  in  the  nature  of 
judicial  examination,  and  a  tax  or  assess- 
ment imposed  upon  property  according  to  its 
value,  to  be  ascertaineil  by  assessors  upon 
evidence,  was  pointed  out>  and  it  was  held 
that  in  tiie  former  case  no  notice  to  the  own- 
er is  retfuired,  but  that  in  the  latter  case  the 
officers  in  estimating  the  value  act  judicially, 
and  notice  and  an  op|M)rtunity  to  be  heard 
are  necessary.  In  giving  the  opinion  of  the 
court  it  was  said  by  Mr.  Justice  Field  (pfige 
70!),  Ill  U.  S.,  page  572,  28  L.  ed.,  and  page 
0G8.  4  Sup.  Ct) :  'Of  the  different  kinds  of 
taxes  which  the  state  may  impose  there  is 
a  vast  number  of  which,  from  their  nature, 
no  notice  can  be  given  to  the  taxpayer,  nor 
would  notice  be  of  any  possible  advantage 
to  him;  such  as  poll  taxes,  license  taxe^i, 
.  .  .  and  generally  specific  taxes  on 
things  or  persons  or  occupations.  In  such 
cases  the  legislature,  in  authorizing  the  tax, 
fixes  its  amount,  and  that  is  the  end  of  the 
matter.  If  the  tax  be  not  paid,  the  property 
of  the  delinqtient  may  be  sold,  and  be  be 
thus  deprived  of  his  property.  Yet  there 
can  be  no  qaestion  that  the  proceeding  i» 
due  process  of  law,  as  there  is  no  inquiry 
into  the  weight  of  evidence  or  other  element 
of  a  judicial  nature,  and  nothing  could  be 
changed  by  hearing  the  taxpayer.  No  right 
of  his  is  therefore  invaded,' "  The  court 
further  quote  Judge  Cooley  on  Taxation 
with  approval  to  the  effect  "that  the  whole 
cost  [of  a  local  improvement]  in  other  cases 
is  levied  on  lands  in  the  immediate  vicinity 
of  the  work."  '"In  a  constitutional  point  of 
view,  either  of  these  methods  is  admissible, 
and  one  may  be  sometimea  just  and  another 
at  other  times."  "The  question  is  legisla- 
tive, and  like  all  legislative  questions  may 
be  decided  erroneously."  The  court  thus  ap- 
proves Judge  Dillon's  text  (2  Mun.  Corp.  § 
752 ) ,  wherein  the  learned  author  «ays : 
"Whether  the  assessment  shall  be  upon  all 
property  found  to  be  benefited  or  alone  upon 
the  abutters  according  to  frontage  or  accord- 
ing to  the  area  of  their  lots,  is,  according  to 
the  present  wraght  of  authority,  considered 
to  be  a  question  of  legislative  expediency;" 
and  in  Norwood  v.  Bnkfr,  Parsons  t.  ^ts- 
trici  of  Columbia  is  expressly  approved  by 
Mr.  Justice  }Iarlan  on  the  ground  that  it 
was  done  unrter  an  act  of  Congress  estab- 
lishing a  comprclienflive  Byatem  for  the  Dis- 
trict.   From  tlie  rntiioning  of  the  learned 

justice  it  is  hard  to  escape  the  ^ 
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tliat  lie  r^ardcd  the  fact  that  the  entire 
cost  of  the  land  taken  and  all  the  costs  of 
the  condemnation  were  assessed  upon  Mrs. 
Baker's  land  as  peculiar  to  that  case,  and 
that  a  different  rule  would  gorern  if  the  as- 
sessment per  front  foot  had  been  levied  un- 
der a  general  or  eomnrehenhire  imitem  for 
bettermtiuta,  as  was  tne  case  in  Parsons  v. 
Dtslrici  of  Columbia,  and  which  clearly  ex- 
ists under  the  elinrter  and  ordinance  of  Kan- 
sas City,  wliieh  provide  a  comprehensive 
system  for  the  paving  of  all  the  streets  of 
said  eity,  and  an  assesftment  per  front  foot 
upon  all  abutting  property  to  pay  therefor. 
It  seems  indisputable  that,  if  no  inquiry  into 
benefits  was  required  in  the  ParBons  Case, 
and  that  act  was  constitutional,  neither  can 
the  charter  and  ordinance  of  Kansas  City, 
which  also  provide  a  comprehensive  system 
of  improvement,  he  held  unconstitutional.  In 
neither  case  ib  there  any  inquiry  as  to  bene- 
fits, nor  is  the  tax  levied  according  to  actual 
benefit,  but  both  alike  rest  upon  the  con- 
clusive pre^iumption,  indulged  by  Congress 
in  the  one  case  and  the  diarter  in  the  other, 
that  such  an  improvement  is  a  benefit  to 
the  abutting  property.  Not  only  is  this 
true,  but  the  Supreme  Court  of  the  United 
States  is  solemnly  committed  to  the  doc- 
Lrinp  that,  if  the  aiiscjiament  actually  exceeds 
tiie  cost  of  the  work,  it  would  not  vitiate  or 
annul  the  H.'^fiessment.  Parsons  v.  District 
of  Columhia,  170  IT.  S.,  loo.  dl.  5C,  57,  42 
L.  ed.  i)47.  948,  IS  Sup.  Ct.  Rep.  52S,  526; 
Leominster  v.  Conant,  139  Mass.  384,  2  N.  E. 
6S0;  Hyde  I'ark  v.  Spencer,  118  111.  446,  8 
N.  E.  840. 

Whether  there  is  really  a  distinction  be- 
tween the  Parsons  Case  and  the  Norwood- 
Baker  Case  if  the  fact  of  the  taking  of  Mrs. 
Baker's  land  without  compensation  be  dis- 
sociated from  the  latter,  we  will  not  now 
discuss,  but  accepting  the  whole  of  the  Nor- 
wood Case,  its  approval  of  the  Parsons  Oaae, 
as  well  as  the  statement  that  the  front-foot 
rule  excluded  an  inquiiy  into  benefits,  we 
are  of  opinion  that  the  Supreme  Court  of  the 
United  States  will  not  condemn  the  assess- 
ment in  the  case  at  bar^  because  it  falls 
clearly  within  the  doctrine  of  the  Parsons 
Oase,  and  the  construction  placed  on  that 
case  in  the  Norwood  Case,  and  because  no 
court  has  more  emphatically  determined  that 
an  assessment  by  the  front-foot  rule  is  an 
exercise  of  the  taxing  power,  and  is  a  legis- 
lative function,  with  which  the  courts  have 
no  power  to  interfere,  and  will  not  do  so. 
Certainly  it  is  true  that  until  the  decision 
in  the  Noruoo'l-Ilalccr  Case  the  decisions  of 
the  supieine  court  hold  that  the  14th  Amend- 
ment to  the  Constitution  of  the  United  States 
does  not  prohibit  ns&essments  on  real  estate 
in  exocfi*  of  special  benefits,  or  by  methods 
oilier  iliiin  according  to  special  benefits.  In 
the  (aso  ot  Z>ni'tVis;)i(  V.  XexD  Orleatis,  06  U. 
S.  i)7.  24  L.  0.1.  616,  the  estnte  of  John  David- 
son was  assessed  about  $"0,000  for  draining 
cci  liiin  Bwanip  lands  in  the  state  of  Louisi- 
ana. The  a.ssessmeut  was  levied  according 
tn  the  Hiipevfioial  area  or  square  feet  of  land 
M'ithin  the  drainage  district;  that  is,  each 
sqiinre  font  nas  taxed  as  much  aa  every  other 
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square  foot  in  the  district.  No  inquiry  was 
had.  into  benefits,  and  the  assessment  was  not 
acoording  to  beuelittj.  It  was  even  agreed 
that  no  drainage  was  done  on  Davidson's 
land,  and  that  a  part  of  his  land  needed  no 
drainage,  having  already  been  drained.  The 
question  was  nquarely  raised  and  prexented 
whether  the  14th  Amendment  prohibited 
such  an  asseissnient.  Justice  Miller  wrote 
'  the  opinion,  in  which  all  the  justices  con- 
curred, and  held  that  the  Supreme  Court  of 
the  United  States  had  no  jurisdiction  of  the 
case,  t>ecause  the  14th  Amendment  was  not 
violated ;  that  that  class  of  cases  did  not 
fall  within  the  provisions  of  the  Amendment. 
In  the  course  of  his  opinion  the  learned 
judge  says:  "It  is  also  said  that  part  of 
the  property  of  plaintiff  which  was  assessed 
is  not  benefited  liy  the  improvement.  This 
is  a  matter  of  detail,  with  which  this  court 
cannot  interfere  if  it  were  clearly  so;  but 
it  is  hai'd  to  fix  a  limit  within  these  two 
parishes  where  property  would  not  be  bene- 
fited by  the  removal  of  the  swamps  and 
marshes  which  are  within  thar  bounds." 
At  that  time  it  is  clear  that  the  whole  court 
held  that  the  fact  that  an  assessment  was 
for  an  improvement  which  in  fact  was  no 
benefit  to  the  property  owner  did  not  bring 
tJie  caae  within  the  14th  Amendment,  and  it 
would  be  hard  to  conceive  of  a  harder  case. 
Subsequently,  in  Spencer  v.  Merchant,  125 
U.  S.  345,  31  L.  ed.  7G3,  S  Sup.  Ct.  Kep.  921, 
Mr.  Justice  O-ray  said:  "In  Davidson  v. 
A'eio  Orleans  it  was  held  that,  if  the  work 
was  one  which  the  state  had  the  authority 
to  do,  and  to  pay  for  by  assessments  on  the 
property  benelited,  objections  that  the  sum 
raised  was  exorbitant,  and  that  part  of  the 
property  assessed  was  not  braefited,  pre- 
sented no  question  under  the  I4th  Amend- 
ment to  the  Constitution  upim  which  this 
court  could  review  the  decision  of  the  state 
court.**  And  in  Walston  v.  Nevin,  128  U. 
S.  578,  32  L.  ed.  544,  9  Sup.  Ct  Rep.  1<*2, 
ChidE  Justice  Fuller  said,  in  reference  to  tbe 
Davidson  Case:  "And  the  conclusion  was 
reached  that  neither  the  corporate  agency 
bv  which  the  work  is  done,  the  excessive  price 
which  the  statute  allows  therefor,  nor  the 
relative  importance  of  the  work  to  the  value 
of  the  Ituid  assessed,  nor  the  fact  that  the 
assessment  is  made  before  the  work  is  done, 
nor  that  the  assessment  is  unequal  as  n^rds 
the  benefits  conferred,  nor  that  personal 
judgments  are  rendered  for  the  amount  as- 
se«sed,  are  matters  in  which  the  state  au- 
thoritiea  are  controlled  by  the  Federal  Con- 
stitution. So  the  determination  of  the  tax- 
ing district  and  tlie  mangier  of  the  appor- 
ti(mment  ore  all  within  the  Iwislative  power. 
Spencer  v.  MereJumt,  126  IT  S.  345,  81  L. 
ed.  763,  8  Sup.  Ct.  Ilep.  921;  Stanley  r.  Al- 
bany O'iunty  Supers.  121  U.  S.  635,  30 
ed.  1000,  7  Sup.  Ct.  Rep.  1234;  Mobile  Coun- 
ty V.  Kimball,  102  U.  S.  601,  26  L.  ed.  238; 
Ilagar  v.  Keclaniatiou  Dist.  No.  108,  111  U. 
S.  701,  28  L.  ed.  o60,  4  Sup.  Ct.  Rep.  663 : 
United  States  v.  Memphis,  97  U.  8.  284,  24 
L.  ed. -937;  Iiaratnie  County  Comrs.  v.  .11- 
bany  County  iJomrs.  92  17.  S.  307.  23  L.  ed. 
662.  And  whenever  the  Utw  operates  alike 
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oa  all  perflOM  »nd  proper^  eimilarlr  situ- 
ated, equal  protection  cannot  be  eaid  to  be 
denied.'*  Wurtt  v.  Uoagland,  114  U.  S.  606, 
29  L.  ed.  229,  S  Sup.  Ct.  Kep.  1086;  Rich- 
mond, F.  A  P.  R.  Co.  V.  Richmond,  90  U.  8. 
521,  24  L.  ed.  734.  In  Waltton  t.  Nevin  the 
assessment  for  the  construction  of  a  street 
was  apportioned  upon  abutting  land  accord- 
ing to  Uie  numfier  of  square  feet.  No  in- 
quiry could  have  been  made  as  to  benefits 
any  more  than  in  the  Nmwod  Oaae,  and  yet 
the  court  ruled  it  fell  within  the  Davidson 
Case,  and  it  had  no  jurisdiction.  Finally, 
in  Falibrook  Irrig.  Diat.  v.  Bradley,  164  U. 
S.  112,  41  h.  ed.  369,  17  Sup.  Ct.  Rep.  66,  an 
ad  valorem  asscBsment  upon  all  the  land 
within  the  district  was  held  not  contrary  to 
Uie  14th  Amendment.  The  point  was  spe- 
cifically made  tliat  the  assessment  was  not 
made  in  aocordanee  with  and  in  proportion 
to  the  henefita  conferred  1^  the  improvement, 
and  land  which  could  not  be  beneflled  was 
placed  in  a  district  to  be  taxed  to  pay  for 
the  improveineuts  which  would  benefit 
others.  Tbe  importance  of  the  case  is  sug- 
gested by  the  great  array  of  eminent  counsel 
on  both  sides.  Mr.  Justice  Peckhem  de- 
livered tbe  opinion.  Among  other  things, 
he  «aid :  "Aa  was  said  by  Mr.  Justice  Miller 
in  Davidmm  T.  New  Orleana,  where  the  ob- 
jection was  made  that  part  of  the  property 
was  not  in  fact  benefited,  this  is  a  matter  of 
detail,  with  which  this  court  cannot  inter- 
fere if  it  were  clearly  so;  but  it  is  hard  to 
fix  a  limit  within  these  two  parishes  where 
property  would  not  be  benefited  by  the  re- 
moval of  the  swamps  and  marshes  which 
an  within  thdr  bounds.'  To  the  same  ef- 
fect: Spencer  v.  Merchant,  125  U.  8.  345, 
31  L.  ed.  763,  8  Sup.  Ct.  Rep.  921; 
Lent  V.  TUlton,  140  U.  S.  316-333,  35 
L.  ed.  419-427,  11  Sup.  Ot.  Rep.  825. 
In  regard  to  the  matters  thus  far  discussed, 
we  see  no  valid  objection  to  the  act  in  ques- 
tion." Again,  he  says:  "The  fourth  objec- 
tion, and  also  the  objection  above  alluded  to 
aa  the  find  one,  may  be  discussed  together, 
as  they  practically  cover  the  same  principle. 
It  is  insisted  that  the  basis  of  the  assess- 
ment upon  the  lands  benefited  for  the  cost 
of  the  eonatruetion  of  the  works  is  not  in 
accordance  with  and  in  proportion  to  the 
benefits  conferred  by  the  improvemrait,  and 
therefore  there  is  a  violation  of  the  consti- 
tutional amendment  referred  to,  and  a  tak- 
ing of  the  property  of  the  citizen  without 
due  process  of  law.  Although  there  is  a 
marked  distinction  between  an  assessment 
for  a  local  improvement  and  the  levy  of  a 
gmeral  tax,  yet  the  former  is  still  the 
exercise  of  the  same  power  as  the  latter, 
both  having  their  source  in  the  sovereign 
power  o^  taxation."  And  again:  "We  do 
not  discover,  and  our  attention  has  not  been 
called  to,  any  case  in  this  court  where  such 
an  assessment  has  been  held  to  violate  any 
provision  of  the  Federal  Constitution.  If 
it  do  not,  this  court  can  grant  no  relieL'* 
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It  is  in  view  of  this  unbroken  chain  of 
authority,  this  unanimous  declaration  of  the 
Suprone  Court,  that  the  14th  Amendment 
to  the  Federal  Constitution  does  not  pro- 
hibit assessments  on  real  estate  for  local  im- 
provements in  excess  of  special  benefits,  or 
by  methods  othw  than  according  to  the 
amount  of  the  benefit,  and  the  failure  of 
that  court  to  criticise  or  overrule  any  of 
said  decisions,  that  we  say  that  in  a  case  like 
the  one  at  bar,  invcdving  only  an  assess- 
ment, or  no  question  of  taking  private  prop- 
erty for  public  use  without  compensation, 
there  is  no  Federal  queetion,  and  that  the 
iforv^ood-Baker  Case  doee  not  apply  to  such 
a  case,  and  does  not  require  that  we  should 
overrule  the  long  line  of  cases  decided  by 
this  court  which  sustain  the  front-foot  rule, 
and  that  until  that  court  in  a  case  like  this 
shall  reverse  its  formor  long  line  of  deci- 
sions we  must  adhere  to  our  own  construc- 
tion of  our  Constitution  and  laws.  Of 
course,  if  the  Supreme  Court  shall  in  a  case 
tike  this  hold  that  the  14th  Amendment 
does  apply,  and  that  the  assessment  by  the 
front-foot  rule  under  the  Kansas  City  char- 
ter is  void,  we  shall  conform  to  its  judg- 
ment as  the  final  arbiter  under  the  Consti- 
tution. 

As  the  assessment  was  made  in  strict  com- 
pliance with  the  charter  and  ordinance^  we 
do  not  think  the  testimony  of  tbe  four  wit- 
nesses to  the  efTect  that  the  benefits  to  the 
lots  exceeded  the  cost  of  the  improvement 
could  cure  the  vice,  If  any,  in  the  charter 
and  the  ordinance.  Plaintiff  must  otand  or 
fall  by  the  charter  provision.  Tba  admis- 
sion of  the  evidence,  however,  did  not  consti- 
tute reversible  error,  as  we  hold  the  char- 
ter and  the  ordinance  were  sufiiciKit  witiiout 
the  evidence,  and  would  have  been  had  it 
been  to  the  contrary. 

2.  The  other  objection  remains.  K  is 
urged  that  the  requirement  of  the  ordinance 
and  contract  providing  for  maintaining  and 
repairing  the  street  on  which  the  paving  was 
done  for  five  years  is  ultra  vires  on  the  part 
of  the  city,  and  void;  that  the  power  of  the 
city  to  contract  for  repairs  is  limited  to 
two  years.  Speaking  for  mvself,  I  think 
the  contention  of  the  defendant  is  sound, 
but  this  court  has  ruled  otherwise  in  Seo' 
board  Jfat.  Bank  t.  Woesten,  147  Mo.  467, 
48  L.  R.  A.  279,  48  S.  W.  939,  and  Barber 
AsphtOt  Pav.  Oo.  T.  UUman,  137  Mo.  543, 
38  S.  W.  458,  and  no  good  purpose  will  be 
subserved  by  repeating  the  grounds  upon 
which  I  based  my  dissent  in  those  cases. 
The  question  must  be  considered  settled  by 
the  majority  opinions  in  those  cases. 

It  follows  that  the  judgment  of  the  Cir- 
cuit Court  must  he  and  i»  affirmed. 

All  concur,  except  Bvvaaai  absent. 

Affirmed  by  Supreme  Court  of  United 
States  AprU  29,  1901. 
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V. 

Jacob  GRIM,  Bespt, 

(  Mo  ) 

1.  Oae  CMnmot  defeat  lla.bllltr  on  a 
JudKiueBt  entered  on  n  note  ftuthorlzlng 
no  attorney  to  conres«  Judgment,  wblcb  be 
signed  witbout  reading,  on  the  ground  that 
be  did  not  know  that  It  contained  aucb  au- 
thority, In  the  abaenee  of  any  fraud,  mlsrepre- 
■eotatlon,  or  concealment  In  procuring  his  sig- 
nature. 

SL  A  jitdtcment  nvninat  n  nonreaident, 
entered  on  m.  note  containing  a  power  of 
fittomey  to  eonfeaa  Judgment,  which  !■  valid 
In  the  state  where  entered,  la  entitled  to  full 
raltb  and  credit  In  other  atatw,  n  as  to  rap- 
port an  action  to  enforca  the  judgment  in 
such  other  states. 

iValliant  and  Bobinaon,  JJ.,  dUaent.) 

(May  21,  1001.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  court  for  Barton  County  in 
favor  of  defendant  in  an  action  brought  to 
enforce  payment  of  a  judgment  whicp  had 
been  rendered  against  defendant  in  the  state 
of  Ohio.  Reversed. 

The  facta  are  stated  in  the  opini(His. 
Messrs.  White  A  MflOnnunon,  for  ap- 
pellant : 

The  judgment  rendered  in  Ohio  waa  a  reg- 
ular, valid  judgment  in  that  state. 

Vattheics  v.  Thompson,  3  Ohio,  272; 
Huntinpton  v.  Finch,  3  Ohio  St.  446 ;  Wat- 
ton  V.  Paine,  25  Ohio  St.  340;  Callen  v. 
Ellison,  13  Ohio  St.  446,  82  Ara.  Dec.  448; 
Clements  v.  Hull,  35  Ohio  St.  141. 

The  courts  of  Missouri  will  give  to  the 
Ohio  judgment  the  same  force  and  effect  it 
would  have  in  Ohio,  as  ascertained  by  the 
laws  of  Ohio. 

2  Black,  Judgm.  SS  860,  861,  868. 

Judgments  by  confession,  on  wamuit  of 
nttorney,  as  this  is,  are  recognized  by  the 
court<)  of  this  state  as  valid. 

Randolph  V.  Eeilcr,  21  Mo.  557;  Homeat 
V.  (Ircen,  19  Mo.  323. 

Tlie  note  was  the  ordinary  printed  form 
which  had  been  in  common  use  amtmg  busi* 
ness  men  in  that  eommunity  ftw  many 
years;  the  defendant  had  been  in  active 
business  there  for  twenty  years,  and  had 
given  a  great  many  such  judgment  notes, 
and.  all  in  all,  every  element  of  fraud  which 
has  been  held  necessary  in  this  state  to  an- 
nul a  judgment  is  lacking  in  this  evidence. 

Irvine  v.  Lcyh,  102  Mo.  206.  14  S.  W.  715, 
16  S.  W.  10,  124  Mo.  364,  27  S.  W.  512; 
Payne  v.  O'Sken.  84  Mo.  132;  Murphy  v. 
DeFrance,  101  Mo.  187.  13  S.  W.  756;  Mc- 
i'lnnahan  v.  Wei>t,  100  Mo.  309,  13  S.  W. 
ti74:  Bieelow.  Eftoppel,  3d  ed.  162,  163. 

The  defendant  cannot,  under  his  own  evi- 

nTitk. — I''or  Judpment  of  other  state  enterod 
on  warrant  of  attorney  to  confess  Judgment,  see. 
In  this  serips.  Teel  v.  Yost  (N.  Y.)  13  L.  R.  A. 
7<)fi,  and  note;  First  Xat.  Bank  v.  Garland 
I  Mich. )  .^3  L.  R.  A.  83  :  and  Von  Norman  v.  Gor- 
diin  (Mass.)  44  L.  B.  A.  840. 
54  L.  R.  A. 
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dence,  nullify  tiie  warrant  of  attorney  odd- 

tained  in  the  note. 

Taylor  v.  Fox,  16  Mo.  App.  529 ;  CompltcII 
V.  Van  Houten,  44  Mo.  App.  238;  BothtchiU 
V.  Frenadorf,  21  Mo.  App.  323;  Brotcn  t. 
WaboMh,  8t.  L.  d  P.  R.  Co.  18  Mo.  App.  m-, 
Ao&ttuon  T.  Jaroia,  25  Mo.  App.  421;  Pat- 
teraon  v.  Kanaaa  City,  Ft.  B.  d  M.  R.  Co. 
56  Mo.  App.  662 ;  Wyriek  v.  Miaaouri,  K.  d 
T.  R.  Go.  74  Mo.  App.  412;  Kellermon  v. 
Kanaaa  City,  St.  J.  d  G.  B.  R.  Co.  136  Uo. 
188,  34  S.  W.  41,  37  S.  W.  828;  Gwin  r. 
Waggoner,  08  Mo.  327,  11  S.  W.  227;  (Hrard 
V.  til.  Lonia  Gar-Wheel  Co.  46  Mo.  App.  106; 
Palmer  v.  Continental  Ina.  Co.  31  Mo.  App. 
472;  Snider  t.  Adama  Bap.  Co.  03  Ma  376; 
O'^r^an  T.  Kinney,  74  Mo.  125;  8t.  Louis, 
K.  C.  d  N.  R.  Co.  V.  Clearjf,  77  Uo.  634,  46 
Am.  Rep.  13;  liemdon  v.  Triple  AUiaiice, 
45  Ma.  App.  432 ;  Mateer  v.  Missouri  P.  R. 
Co.  105  Mo.  352,  10  S.  W.  830;  Mulligan  v. 
IllUiois  G.  R.  Co.  36  Iowa,  181 ;  Shanley  v. 
Laclede  Gaslight  Co.  63  Mo.  App.  131;  1 
Wharton,  C«ntr.  S  106;  School  Diet.  Vo.  ^ 
V.  State  Ina.  Co.  61  Mo.  App.  SB9;  Jfemin^ 
V.  American  Tna.  Co,  36  Mo.  App.  602 ;  Bart- 
ford  F.  Ins.  Co.  V.  Dains,  59  App.  405; 
Hollou>ay  v.  Wabash  R.  Go.  62  Mo.  App.  56: 
Frost  Mfg.  Co.  v.  Springfield  Foundry  d 
Much.  Co.  79  Mo.  App.  662;  Davis  v.  Krum, 
12  Mo.  App.  279;  Pomeroy  v.  Benton,  Ti 
Mo.  88;  Steele  v.  Forber,  87  Mo.  85;  Povxll 
V.  Missouri  P.  R.  Co.  76  Mo.  80. 

Although  the  judgment  in  this  case  wa^ 
rendered  upon  a  cognovit,  the  same  pre- 
sumptions in  its  favor  will  be  indulged  as 
in  case  of  ordinary  judgments  of  courts  of 
general  jurisdiction. 

Hansen  v.  Schlesinger,  125  111.  230;  IT 
N.  E.  718;  Buah  v.  Hanson,  70  111.  480; 
Rooke  V.  Beldam,  IIS  111.  320,  10  N.  £.  181 ; 
Holden  v.  Bull,  1  Penr.  &  W.  460;  Miller  v. 
Howry,  3  Penr.  &  W.  374,  24  Am.  Dec.  320: 
Stetcart  v.  Stocker,  1  \yattfl,  135;  Pennock 
V.  Gopeland,  1  Phila.  29";  Moore  v.  Hutchin- 
aon.  1  Phila.  377 ;  M'Galmont  v.  Peiera,  13 
Scrg.  &  R.  196;  Cook  v.  Qilbert,  8  Serg.  & 
R.  667;  Ely  v.  Karmany,  23  Ps-  314;  Me- 
Glvre  V.  Roman,  62  Pa.  458 ;  Stein  v.  Brun- 
ner,  42  La.  Ann.  772,  7  So.  718;  P.  Mayer 
Boot  d  Shoe  Co.  v.  Folk,  80  Wis.  216.  61  N. 
W.  562;  Kitf^hen  v.  Belief ontaine  Nat.  Bank, 
63  Kan.  242,  36  Poo.  344;  Ritter  v.  Hoff- 
man, 35  Kan.  21R.  10  Pac.  676;  Dodge  v. 
Coffin,  16  Kan.  277;  Ward  v.  Baker,  16  Kan. 
31;  Crafta  v.  Ctarit,  38  Iowa,  237;  Snyder  t. 
Criteh/ield,  44  Neb.  66,  62  N.  W.  306;  A'iehr 
olas  V.  Farwett.  24  Neb.  180.  38  N.  W.  820: 
Sipea  V.  Whitney,  30  Ohio  St.  69;  Randolph 
V.  Keiler,  21  Mo.  S57;  Bameaa  t.  Gr«en,  19 
Mo.  323. 

The  court  in  Ohio  obtained  jurisdiction  bv 
the  warrant  of  attorney  to  render  a  p«-sonal 
judgmmt  against  defendant. 

Dicey,.  Confl.  L.  p.  44;  Black,  Jyxdgm.  9 
78;  Odell  v.  ReynoJda,  17  C.  C.  A.  317,  37  U. 
S.  App.  447,  70  Fed.  662;  First  Jfa*.  Bank  v. 
Garland,  109  Mich.  515,  33  L.  R.  A.  83,  67 
X.  W.  559;  Stein  v.  Brunner,  42  La.  Ann. 
772,  7  So.  718. 

The  judgment  against  defendant,  being 
valid  in  Ohio,  is  valid  here. 

Freeman,  Judgm.  S  fiSSay  8ipe»  ▼.  WkU* 
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ney,  30  Ohio  St.  69 ;  Coleman  f.  Watera,  13 
W.  Va.  278;  KiokolM  v.  FaneeU,  24  Neb. 
180,  38  N.  W.  820;  Kingman  v.  Paulson, 
12b  Ind.  507,  26  N.  K.  303. 

Tlie  validitv  of  the  Ohio  judgment  is  not 
iiir<<t'ted  by  the  fact  that  sucE  judgments 
an-  not  authorized  here. 

Dicey,  ConS.  L.  437,  f  7;  Kingman  v. 
Paalaon,  120  Ind.  607,  26  K.  E.  803;  Oraftt 
V.  rlark,  38  Iowa,  237;  Rittmr  v.  Hoffman, 
33  Kan.  216.  10  Pac.  670. 

Mcssra.  ThnnnaB,  'Wxm.j,  4b  Tlm- 
noud«,  for  respondent: 

Respondent  tiigned  this  suppo&ed  note  un- 
der Uie  impression  that  it  was  simply  a 
written  evidence  of  his  debt  to  appellant, 
lie  had  a  right  to  rely  on  that  fact  under 
the  circumstances.  Without  an  agreement 
pei-mitting  it,  it  is  clear  that  the  judgment 
IS  An  absolute  nullity. 

Pennoyer  v.  lYeff,  96  U.  S.  714,  24  L.  ed. 
665;  Williams  v.  Monroe,  125  Mo.  574,  28 
«.  W.  853. 

The  judgment,  if  rendered  in  the  state  oi 
Uitwuri,  could  not  be  uplield.  Conceding 
that  the  agreement  in  the  note  had  been  en- 
tered into  with  full  knowledge  its  force 
and  effect,  such  course  of  procedure  is 
iigainHt  the  policy  of  our  Inw. 

iiuir  V.  Slathers,  51  Mo.  App.  470. 

I;ef()re  a  defendant  can  be  deprived  of  his 
day  in  court,  his  waiver  of  this  important 
right  muab  appear  by  clear  and  cogent  tea* 
tiniony. 

llnunr  T.  Bamson  Lodge,  K.  of  P.  102  Ind. 
262,  1  N.  E.  671 ;  Supreme  Council,  0.  of  G. 
P.  V.  Garrigua,  104  Ind.  133,  54  Am.  Rep. 
298,  3  N.  E.  818;  Kistler  v.  Indianapolis  d 
^f^.  L.  It.  Co.  88  Ind.  460;  Wood  v.  Humph- 
rey, 114  Ma:is.  185;  Home  Ins,  Co.  v.  Morse, 
20  Wall.  445,  22  L.  ed.  365. 

Renpondent  had  a  perfect  right  to  rdy  on 
tho  fact  that  his  brother  had  filled  out  a 
note,  instead  of  a  power  of  attorney  to  con- 
feiis  judgment ;  and  if  he  did  not  know  iA 
the  deception,  the  court  properly  instructed 
the  jury  that  he  was  not  bound  by  the  con- 
tract. 

Pomeroy  v.  Benton,  57  Mo.  531 ;  Cottrill 
V.  Krum,  100  Mo.  3!I7.  13  S.  W.  753;  Cald^ 
uril  V.  Henry,  76  Mo.  254;  Wannrll  v.  Kcm, 
57  Mo.  478;  Diekson  v.  KemiHiiHky.  91i  Mo. 
2.5«.  0  S.  W.  618:  Sperd  v.  HolUnysworth, 
.54  K«n.  436,  38  Pac.  496. 

WIten  a  pnrty  to  a  contrart  inserts  terms 
not  Hfrreed  upon,  and  the  other  party  signs 
it  without  knowledge  of  the  deception,  re- 
lying on  the  fact  that  the  contract  has  been 
drawn  as  agreed  upon,  such  contiact  is  void. 

Wright  V.  McPike,  70  Mo.  175;  Cole  Bros. 
V.  Wicdtnair,  10  Mo.  App.  7;  Briggs  v. 
Ewart,  61  Mo.  249,  II  Am.  Rep.  446;  C. 
Aultman  d  Co.  v.  Olson,  34  Minn.  460,  26 
N.  W.  451 ;  Hitchins  v.  I'tltinyitl.  58  N.  H. 
386;  Phelps  V.  Decker,  10  M-ifs.  278;  Staoy 
V.  Ross,  27  Tex.  3,  84  Am.  Dee.  604;  Van- 
Valkcnburgh  v.  Rouk,  12  Johns.  337. 
On  rehearing. 

Plaintiff  abandoned  his  right,  if  any  he 
"had.  imiler  the  power  of  attorney,  when  he 
bronglit  suit  iu  Missouri  to  secure  iudfonent 
cn  the  debt. 
M  L.R.  A. 


Tbifl  judgment  without  actual  notice  to 
defendant  is  not  a  "judicial  proceeding"  of 
another  .state  within  the  meaning  of  S  1*  lU't. 
4,  of  the  Federal  Constitution. 

D'Arcy  V.  Ketchum,  11  Fow.  165,  13  L. 
ed.  648;  Latimer  v.  Union  P.  R.  Co.  East 
Div.  43  Mo.  105,  97  Am.  Dec.  378;  Over- 
street  v.  ahannon,  1  Mo.  520;  Qrover  d  B. 
Sewing  Mach.  Co.  t.  Radcliffe,  137  U.  S. 
287,  34  L.  ed.  070.  11  Sup.  Ct.  Rep.  92. 

A  judgment,  although  warranted  by  the 
laws  of  a  nister  state,  where  the  defendant 
is  sot  served  with  process  and  does  not  in 
fact  enter  his  appenrance,  ia  not  ."records 
and  judicial  proc^ings"  within  the  mean- 
ing  of  S  Ij  >ri^  4,  of  the  Federal  Constitu- 
tion. 

Overstreet  V.  Shannon,  1  Mo.  629;  bailee 
V.  Hays,  3  Mo.  116;  Smith  v.  Ross,  7  Mo. 
464;  Oillett  v.  Camp,  23  Mo.  376;  Miles  v. 
Jones,  28  Mo.  37 ;  /'oo(c  v.  Newell,  29  Mo. 
400 ;  Latimer  v.  Union  P.  R.  Co.  East.  Dtv. 
43  Mo.  106;  8et7ier  v.  Roddic.  51  Mo.  580; 
State  use  of  Qilbreuth  v.  Bunoe,  65  Mo. 
349. 

The  weight  of  the  authority  ia  against 
the  ralidity  of  auch  a  judgment  outside  of 
the  territorial  limits  of  the  sovereignty 
where  rendered,  and  not  within  the  meaning 
of  the  Federal  Constitution  and  statutes 
^ving  to  the  "records  and  judicial  proceed- 
ings" of  other  states  "full  faith  and  credit.** 

Cooley,  Const.  TJm.  SS  49,5,  496,  506; 
Story,  Confl.  I^  S8  530,  640;  Black,  Const. 
L.  233;  Wharton.  Cnnfl.  L.  8§  656,  660;  8 
Freeman,  Judgm.  SS  662,  663,  and  note  1; 
Thompson  v.  Whitman,  18  Wall.  457,  21  I*, 
ed.  897;  Wearer  v.  Bogga,  38  Md.  265; 
Smith  T.  Orady,  68  Wis,  215,  31  N.  W.  477; 
Bowler  v.  Huston,  30  Qratt.  266,  32  Am. 
Rm>.  673;  Underwood  v.  McVeigh,  23  Gratt. 
409;  McBwan  v.  Zimmer,  3B  Mich.  765,  31 
Am.  Rep.  332;  Thomer  v.  Baiory,  41  Md. 
593,  20  Am.  Rep.  74;  Anderson  t.  Baddon, 
33  Hun,  43S. 

Marshall,  J.,  delivered  the  opinira  of  the 

court: 

The  following  opinion  was  heretofore  ren- 
dered in  this  case  hy  division  No.  1  of  this 

court : 

"Action  upon  a  foreign  judgment  tor  97.- 
004.  Judgment  for  defendant.  PUintiff 
appeals.  The  parties  are  brothers,  and  both 
formerly  lived  in  Ohio.  The  defendant  was 
in  debt  to  the  plaintiff,  and  on  the  10th  of 
November,  1881,  was  about  to  rejnove  to 
Missouri.  The  plaintiff  demanded  a  settle- 
ment, and  the  defendant,  as  he  says,  because 
ho  would  have  had  trouble  if  he  had  not 
done  so,  gave  the  plaintiff  his  note  for 
$4,000,  payable  at  one  year,  with  6  per  cent 
interest,  in  settlement  of  the  debt.  The  note 
containetl  a  cognovit  authorizing  any  attor- 
ney at  law  t*)  appear  in  any  court  of  the 
United  RtiUos,  waive  process,  enter  appear- 
ance, and  cunfcsfl  Judgment  iigainst  defend- 
ant for  the  Amount  due  on  the  note,  includ- 
ing interest  and  conts,  and  to  release  all  er- 
rors. On  the  14th  of  October,  1891,  the 
plaintiff  instituted  suit  against  the  defend- 
ant in  the  court  of  common  pleas  of  Stark 
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county,  Ohio,  upon  the  note.  Pursuant  to 
tlie  terms  of  the  note,  W.  J.  Piero^  an  at- 
torney of  that  court,  entered  the  defendant's 
appearance,  waived  process,  and  confessed 
judgment  for  $7,004,  the  principal  and  in- 
terest due  on  the  note,  reieasea  alt  errors, 
and  waived  all  rights  of  appeal.  Thereafter 
the  plaiutitT  instituted  this  suit  in  the  Bar- 
ton county  circuit  court  on  the  foreign  judg- 
ment. The  answer  of  the  defendant  is  a 
general  denial,  with  special  pleas:  (1) 
That  tlie  Ohio  court  had  no  jurisdiction,  be- 
cause defendant  was,  and  had  been  for  over 
ten  years,  a  resident  of  Barttm  county,  Mia- 
BOuri,  and  was  not  summoned  and  did  not 
appear  in  the  Ohio  court,  and  never  author- 
izea  Piero  or  anyone  else  to  appear  for  him, 
and  that  at  the  time  the  suit  was  be^n  in 
Ohio  the  debt  was  barred  by  limitation  in 
Missouri;  (2)  that  the  parties  are  brothers, 
and  the  defendant,  being,  in  debt  to  the 
plaintiff,  was  about  to  remove  to  Missouri, 
and  plaintiff  asked  defendant  to  sign  a  note 
for  tne  balance  due  plaintiff,  saying  he  only 
wanted  a  settlement  and  would  never  en- 
force the  note  against  defendant;  that  de- 
fendant did  not  in  fact  owe  the  plaintiff  as 
much  as  $4,000 ;  that  he  signed  the  note,  un- 
derstanding that  it  was  mly  a  promissory 
note,  and  not  knowing  that  it  contained  a 
provision  authorizing  a  confession  of  judg- 
ment, and  never  having  agreed  to  grant  sucn 
authority  to  anyone;  that  the  plaintiff  false- 
ly and  fraudulently  represented  to  him  that 
it  was  only  a  promissory  note,  and  concealed 
from  him  the  fact  that  it  contained  a  C(^- 
novit ;  and  that,  relying  on  the  statements 
of  the  pfaintiff,  be  signed  the  note  without 
readins  it  or  examining  it.  The  trial  de- 
veloped the  facts  to  be  that  notes  of  this 
character  are  UfuaJly  used  in  Ohio;  that  the 
defendant  had  been  largely  engaged  in  deal- 
ing in  cattle  while  he  lived  in  Ohi(^  and  had 
executed  many  such  notes,  and  that  several 
judgments  bad  been  rendered  against  him 
there  upon  similar  notes  nodw  the  cognovit 
therein  contained;  that  he  had  procured 
many  loans  from  the  banks  up<m  similar 
notes,  and  that  the  banks  would  not  make 
loans  upon  an^  other  kind  of  paper;  that  be 
had  siven  similar  notes  to  other  persons  be- 
fore leaving  Ohio;  that  there  were  no  rep- 
resentations made  to  him  about  the  charac- 
ter of  this  note  when  he  signed  it,  and  no 
attempt  made  to  conceal  its  character  from 
him ;  that  he  owed  bis  brother  some  amount, 
— the  brother  says  $5,000,  and  he  says  it 
was  not  so  much, — and  that  his  brother  of- 
fered to  settle  it  if  he  would  ^ve  him  this 
note  for  $4,000;  and  that  he  did  so  because 
*I  expect  I  would  have  had  to  sign  the  note 
or  got  into  trouble.'  The  court  refused  nil 
the  instructions  asked  by  the  plaintiff,  and 
oa  its  own  motion  intttructed  the  jury  as 
follows:  'You  are  instructed  that  your 
verdict  will  be  for  the  plaintiff  for  the  full 
amount  of  the  jutljrment  sued  on,  with  in- 
terest on  the  same  frcma  October  14,  1891,  to 
date,  at  he  rate  of  6  per  cent  per  annum,  un- 
less you  further  believe,  from  the  prepon- 
derance or  fp-eater  weight  of  the  evidence. 


is  based,  had  no  knowledge  that  the  said 
note  eoiitiiined  a  power  of  attorney  to  con- 
fess judgment  and  hod  no  intention  to  sign 
such  a  note,  in  which  case  your  verdict  will 
be  for  the  defendant.'  Tha  jury  found  fen- 
tlie  defendant,  judgment  was  entered  uptm 
the  verdict,  and  after  prop«-  st^s  the  plain- 
tiff appealed. 

"1.  There  was  no  fraud,  misrepresenta- 
tion, trick,  or  concealiDent  in  the  procure- 
ment of  the  note.  It  may  be  true  the  de- 
fendant did  not  read  it  before  he  signed  it; 
but  he  was  aui  jurit,  had  full  opportunity 
to  read  it,  and  deliberately  signed  it.  Tbe 
law  presumes  he  knew  its  contents,  and  he 
cannot  be  permitted  now  to  take  advantage 
of  his  own  fault  or  negligence.  O'BTyan  y. 
Kinney,  74  Mo.  126;  Snider  v.  Adams  Eap. 
Co.  63' Mo.  376;  Bt.  Jjouia,  K.  C.  <E  R.  Co. 
V.  Cleary,  77  Mo.  637,  46  Am.  Rep.  13;  Jfo- 
teer  v.  Missouri  P.  B.  Co.  105  Mo.  352,  Ift 
S.  W.  KeUerman  v.  Eansaa  City,  St. 

J.  d  C.  B.  R.  Co.  m  Mo.  177,  34  S.  W.  41, 
37  S.  W.  828 ;  1  Wharton,  Conv.  S  M  The 
defendant  relies  on  Wright  v.  McPike,  70 
Mo.  176,  approving  what  was  said  in  Brigga 
v.  Etoart,  51  Mo.  249,  11  Am.  Rep.  445,  as 
follows:  'It  may  be  assumed  as  an  axiom 
that  no  one  can  be  made  a  party  to  a  con- 
tract without  his  own  consent,  ^though 
his  signature  may  be  put  to  the  writing,  and 
may  have  been  writen  by  himself,  yet  if  he 
did  not  know  what  he  was  signing,  but  acted 
honestly  under  the  belief  that  he  was  sign- 
ing Bonte  other  paper,  and  not  the  one  he 
really  signed,  he  ought  not  to  be  bound  by 
such  signature.'  In  McPike's  Case  this  was 
quoted,  and  then  it  was  said:  'Although 
that  case  has  been  overruled,  the  doctrine 
announced  in  the  foregoing  extract  from  the 
opinion  was  not  disturbed  by  the  court  in 
the  overruling  decision.  As  between  the 
original  pm-ties,  if  one  has  procured  the  sig- 
nature of  the  other  to  a  written  agreement, 
whether  by  fraud  or  not,  which  does  not  con- 
tain the  contract  made  by  the  parties,  hut 
a  different  one,  he  cannot  be  permitted  to 
avail  himHAif  of  that  contract,  but  must 
stand  by  th»  one  which  was  in  fact  entered 
into  by  both  parties.*  Tn  Brigga  v.  Etoart, 
51  Mo.  241),  11  Am.  Rep.  445,  it  was  held 
that  such  a  defense  could  be  made,  even  if 
the  note  was  held  by  a  bona  fide  purchaser 
for  value  nnd  without  notice  before  matur- 
ity. This  case,  as  was  also  the  case  of  Cor- 
by V.  Wedftle,  57  Mo.  452,  which  f<^lowed  it, 
was  Ktpressly  overruled  in  SfUrta  t.  Over- 
fohn,  60  Mo.,  loo.  cit.  312.  The  doctrine 
further  announced  in  McPik^a  Cose,  that, 
as  between  the  original  parties,  such  ques- 
tions are  open  to  inquiry  in  a  suit  at  law 
upon  the  note,  whether  the  note  was  made 
by  fraud  or  not,  is  no  longw  tbe  law  in  this 
state,  as  the  coses  cited  abore  clearly  show. 
Courts  of  equity  set  aside  contracts  pro- 
cured by  fraud,  and  reframe  contracts  where 
there  has  been  a  mutual  mistake  oi  the  par- 
ties; but  it  is  an  invariable  rule  of  law  t^iat. 
in  the  absence  of  fraud  or  mistake,  parol 
e\-idence  is  not  atlmissible  to  contradict  or 
vary  a  written  contract.    The  written  con- 


that  tlie  defendant,  at  the  time  he  signed  [tract  is  conclusively  presumed  to  merge  all 
the  note  upon  which  the  judgmrat  sued  on  prior  negotiations,  and  to  express  the  flnal 
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agreemeob  oi  cfle  ptirlies.  To  permit  a  par- 
ty, when  Bucd  on  a  writtea  contract,  to  ad- 
mit that  he  Bigned  it,  but  to  deny  that  it  ex- 
presses the  agveenifiit  he  made,  or  to  allow 
him  to  admit  that  he  signed  it,  but  did 
not  read  it  or  know  its  stipulations,  would 
absfdutely  destroy  the  value  of  all  contracts 
and  n^tiahle  instruments.  The  reason  un- 
derlying the  rule  is  to  give  stability  to  writ- 
ten agreements,  and  to  remove  the  tempta- 
tion and  possibility  of  perjury,  which  would 
be  afforded  if  parol  evidence  was  admissible. 
But,  aside  from  these  considerations,  this  is 
a  suit  waon  a  judgment,  and  not  upon  the 
note.  The  note  ia  mei^ed  in  the  judgment, 
and  the  defenses  that  might  have  been  avail- 
able, if  properly  interposed  in  the  suit  on 
the  note,  are  ncA  open  to  review  here.  Even 
if  there  was  fraud  in  the  note  constituting 
the  cause  of  action,  the  judgment  cannot  be 
attacked.  Only  fraud  in.  tlie  very  act  of 
procuring  the  judgment  can  be  interposed 
as  a  defenne  to  the  judgment,  even  in  a  di- 
rect attack  in  equity  to  set  aside  the  judg- 
ment. Hamilton  v.  McLean,  139  Mo.  678, 
41  8.  W.  224;  Bates  v.  Hamiltim,  144  Mo. 
loc.  cit.  11,  45  S.  W.  641. 

"2.  Judgments  upon  notes  containing  such 
a  c<^ovit  are  valid  judicata  in  Ohio. 
Matthew  T.  ThomptiM,  8  Ohio,  278;  Wat- 
son T.  Paine,  25  Ohio  St.  340;  Ciementa  v. 
Hull,  35  Ohio  St.  141.  Such  judgments  are 
also  valid  in  other  states.  Hansen  v. 
iichU-singer,  126  III.  230,  17  N.  E.  718; 
Kochc  V.  Btldam,  119  111.  320.  10  N.  E.  191 ; 
Holden  v.  Bull.  1  Penr.  A,  W.  480;  Ely  v. 
Karmany,  23  Pa.  314;  Stein  v.  Brunner,  42 
Ija.  Ann.  772,  7  So.  718;  F.  Mayer  Boot  d 
Shoe  Co.  T.  Falk,  80  Wis.  216,  61  N.  W.  662. 
The  identical  question  here  involved  came 
before  this  court  in  Randolph  v.  Keiler,  21 
Mo.  557,  where  the  suit  was  upon  a  judg- 
ment rendered  by  the  'inferior  court  of  cora- 
mon  pleas,  in  and  for  the  county  of  Sussex, 
state  of  New  Jersey  ;'up(m  a  note  c<mtaining 
a  cognovit  in  almost  the  exact  terms  wit£ 
tlie  not«  upon  which  the  Ohio  court  entered 
judgment  in  this  case.  Practically  the 
luime  defennen  were  made  there  that  are 
made  here.  But  it  was  held  that  such  judg- 
ment was  valid  in  New  Jersey,  even  though 
neither  (rf  the  parties  were  citizens  of  that 
state,  or  bad  ever  been  in  that  state,  and, 
this  being  so,  the  judjpient  was  entitled  to 
'full  force  and  credit'  in  this  state,  under  S 
1  ot  article  4  of  the  Constitution  of  the 
United  States:  nnd  hence  the  New  Jersey 
judgment  was  enforced  here.  Similar  judg- 
ments are  enforced  in  other  jurisdictions, 
even  though  the  defendant  was  a  resident  of 
another  state  than  that  in  which  the  judg- 
ment sought  to  be  enforced  was  rendered. 
Kitchen  v.  Bellefontaine  Xat.  Bank,  53  Kan. 
242,  36  Pac.  344 ;  Ritter  v.  Holfman,  35  Kan. 
215,  10  Pac.  576;  Crafts  v.  Clark,  38  Iowa, 
237;  Ki^holns  v.  fanceK.  24  Neb.  180.  38  N. 
W.  820;  Snyder  v.  Critchfield,  44  Neb.  66.  62 
N.  W.  300;  Bipcs  v.  Whitney,  30  Ohio  St.  (fl». 
The  question  whether  the  note  upon  which 
the  judgment  sued  on  was  barred  bjf  limita- 
tion in  Missouri  is  not  open  to  review  here. 
The  suit  is  upon  the  judgment,  and  that  is 
not  barred  by  limitation.  It  follows  tliat 
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the  trial  court  erred  in  giving  the  instruc- 
tion quoted,  and  also  that  neither  the  answer 
nor  tiie  evidence  shows  any  deft-uoe  to  the 
suit.  The  trial  court  should  liuve  directed 
a  verdiet  for  the  plaintiff,  and  the  judg< 
ment  of  that  court  ia  reversed,  and  the 
cause  ranauded,  to  be  proceeded  with  in  ac- 
cordance herewith." 

Upon  motion  the  cause  was  transferred 
to  court  in  banc,  upon  the  dissent  of  Valli- 
ant,  J.  The  case  has  again  been  fully  ar- 
gued and  further  briefed  by  counsel.  In  ad- 
dition to  wliat  is  said  in  the  divisional  opin- 
ion, it  is  proper  to  say  that  the  car<ed  oi 
D'Arey  v.  Ketchum,  11  How.  165,  18  L.  ed. 
li-18,  and  Pennoyer  v.  Nef,  95  U.  S.  714,  24 
L.  ed.  565,  are  not  applicable  to  the  case  at 
bar, — the  first,  because  there  was  no  service 
of  any  kind  upon  the  partner  who  lived  in 
Louisiana,  and  therefore  the  personal  judg- 
ment of  the  New  Vork  court  against  him 
was  void;  and  the  second,  because  the  serv- 
ice was  b^  publication,  constructive,  and 
therefore  it  would  not  support  a  personal 
judgment,  while  in  the  case  at  bar  the  de- 
fenilant  was  in  court  by  his  own  voluntary 
act  when  the  judgment  was  rendered  against 
him.  Counsel  for  defendant,  in  a  suplemen- 
tal  brief,  has  referred  to  the  following  cases 
as  authority  for  the  eontentim  that  uie  de- 
cisi<»i  in  this  case  and  that  in  Randolph  v. 
Keiler,  21  Mo.  567,  are  not  in  harmony  with 
the  rule  and  policy  in  tliis  state:  Over- 
street  V.  Shannon,  1  Mo.  529  :  Hallee  v.  HayH, 
3  Mo.  116;  Smith  v.  Ross,  7  Mo.  464;  (HI 
lett  V.  Camp,  23  Mo.  375;  Miles  v.  Jones, 

28  Mo.  87 ;  Foote  v.  Newell,  29  Mo.  400 : 
Latimer  v.  Union  P,  R.  Co.  Bast  Div,  43 
Mo.  105,  97  Am.  Dec.  378;  Sevier  v.  Roddie, 
51  Mo.  580;  and  State  use  of  Oilbreath  v. 
Bunce,  65  Mo.  340.  A  careful  examinaticm 
of  these  cases  shows,  however,  that  th^ 
have  no  iipplication  to  the  case  at  bar. 
Thus,  in  Ovei-atreet  v.  Shannon,  1  Mo.  529, 
it  appeared  that  the  defendant  had  not  been 
served  in  any  manner  in  the  foreign  state. 
In  Bailee  v.  Hofs,  3  Mo.  116,  the  judgment 
was  against  the  defendants,  who  were  non- 
residents of  the  foreign  state,  without  any 
service  whatever,  upon  a  covenant  of  their 
ancestor,  and  the  decree  charged  the  ass^ 
descendeid  with  the  debt  of  the  ancestor.  It 
was  iilleged  that  such  a  decree  was  conclu- 
sive upou  the  parties  in  Kentucky.  This 
court  held  that  the  judgment  was  not  valid 
here,  because  the  defendants  had  not  been 
brought  into  court  in  any  manner  whatever. 
In  Oillett  V.  Camp.  23  Mo.  375,  and  Latimer 
V.  Union  P.  R.  Co.  East.  Div.  43  Mo,  105.- 
97  Am.  Dec.  378,  the  judgment  was  bn^c] 
soleJy  upon  constructive  service  by  publica- 
tion. In  Smith  t.  Ross,  7  Mo.  464,  the  ac- 
tion was  upon  a  foreign  judgment  against 
Smith,  who  was  served,  and  Haniman,  as  tn 
whom  the  return  of  process  was  "not  fotind." 
The  judgment  wan  held  to  be  void  na  to 
Haniman,  because  lie  was  never  brought  into 
court.  In  Miles  v.  Jones,  28  Mo.  87,  the  de- 
fendant was  jiersonally  served;  but  the  judg- 
ment was  attacked  and  set  aside  because  it 
was  procured  by  fraud.    In  Footo  v.  Neu:eU, 

29  Mo.  400.  it  appeared  that  a  jud^mt 
W88  rendered  against  the  defendant  in  In- 
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dinna  (it  does  not  appear  from  the  state- 
ment of  facts  whether  the  defendant  was  in 
court  or  not,  but  it  seems  to  be  aaaumed  that 
he  was;  at  any  rHte,  that  question  was  not 
involved  in  the  case),  and  that  the  sheriff 
)iad  levied  upon  the  property,  and  tliat  by 
virtue  of  a  statute  of  that  state  the  defend- 
ant replevied  the  property  levied  on,  and  ob- 
tained a  stay  of  execution,  according  to  the 
law  of  that  state,  by  giving  a  bond  to  pay 
the  judgment.  The  statute  (Ind.  act  Feb. 
4.  I8:il)  provided:  "And  such  bond,  from 
the  date  of  its  execution,  shall  be  taken  as, 
and  have  the  force  and  efTect  of,  a  judgment 
confeHsed  in  a  court  of  record  against  the 
perwn  or  perwHiB  executing  the  eame  and 
against  thnr  estates,  and  executirai  may  is- 
Kue  thereon,  accordingly."  The  judgment 
was  not  paid,  and  the  bond  waa  sued  on  in 
this  state  aa  a  judgment  of  the  state  of  In- 
diana. It  was  held  that  such  a  bond  had 
"no  afiinity"  to  a  judgment,  and  was  not 
such  a  jui^gment  as  is  contemplated  by  the 
act  of  Congress:  all  of  which  is  undoubted- 
ly right,  for  such  a  bond  is  no  more  a  judg- 
ment than  is  any  contract  or  power  of  attor- 
ney authorizing  a  confesRion  of  a  judgment. 
It  is  the  act  (H  the  parties,  and  is  not  the 
judgment  of  a  court.  In  Sevier  v.  Roddie, 
51  Mo.  680,  the  action  was  upon  a  Tennessee 
judgment.  It  appeared  that  a  third  person 
had  obtained  a  judgment  against  the  defend- 
ant as  principal  and  the  plaintiffs  as  liis 
sureties.  The  sureties  paid  the  judgment, 
and  under  the  laws  of  Tennessee  obtained  a 
summary  judgment,  without  notice,  against 
the  principal,  and  the  suit  was  upon  this 
judgment.  It  was  properly  held  that  the 
judgment  was  not  such  a  judgment  as  the 
act  of  Congress  contemplated,  because,  the 
defendant  not  being  in  court,  the  proceeding 
was  void.  In  State  use  of  Oilbreath  t. 
Bwiee,  Go  Mo.  349,  it  appeared  that  under 
the  laws  of  Arkansas  the  plaintiff,  a  minor, 
had  been  relieved  of  the  disability  of  infan- 
cy, "so  far  as  to  authorize  him  to  demand, 
sue  for,  and  rec^ve  all  mon^s  belonging  to 
him  in  the  state  of  Missouri,  in  tiie  hands 
uf  his  curator,"  etc.  Thci-eupon  he  sued  the 
defendant,  the  curator  of  his  estate  in  Mis- 
MOiiri,  upon  his  bond  as  such  curator,  to  re- 
<;over  the  estate  in  his  hands.  It  *aa  held 
that  the  minor  could  not  maintain  the  amt, 
as  under  the  laws  of  Missouri  a  minor  can 
only  appear  by  guardian,  and  that  the  legis- 
lature of  Arkansas  could  not  pass  a  law 
which  would  have  tJie  effect  of  giving  a  non- 
resident minor  of  this  state  a  mffereot  stat- 
*us  in  the  courts  of  this  state  from  that  of  a 
resident  minor  in  this  state,  when  seeking 
the  aid  of  the  courts  of  this  state.  This  de- 
cision is  right,  but  it  is  not  perceived  how 
it  applies  to  the  case  at  bar,  nor  how  the 
act  of  Congress  has  any  bearing  on  it;  for 
the  action  was  not  for  the  enforcement  of  a 
judgment  of  a  for^gn  state,  but  was  simply 
an  attempt  to  make  the  minor  of  age  when 
he  came  into  the  Missjouri  courts,  contrary 
to  the  laws  of  this  state.  It  did  not  re- 
move his  disabilities  absolutely,  or  at  all  in 
Arkansas,  but  only  '"so  far  aa  to  authorize 
him  to  demnnd,  sue  for,  and  recover  all 
moneys  belonging  to  him  in  the  tttate  of  Mis- 
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Gouri,  in  the  hands  of  his  curator,"  etc. 
This  was  simply  a  bungling  attempt  by  the 
courts  ot  'Arkansas  to  control  judicial  pro- 
ceedings in  Mi.S!K>uri,  and  is  without  prece- 
dent in  law  that  we  are  aware  of. 

The  defendant  strenuously  c<mtends  that 
the  case  of  Grover  cC  B.  Scving  Mach.  Co.  t. 
Radclitfe,  1.S7  TT.  S.  287,  34  L  ed,  670,  II 
Sup.  Ct.  Rep.  02,  is  "on  all  fours"  with  the 
caae  at  bar.  In  that  ease  it  appeared:  ''B., 
a  citizen  of  Maryland,  having  executed  a 
bond  containing  a  warrant  authorizing  any 
attorney  of  any  court  of  record  in  the  iitate 
of  New  York,  or  any  other  state,  to  confejiB 
judgment  for  the  penalty,  and  judgment 
baviDg  been  entered  against  him  in  Peunsyl- 
vania  P7  a  prothonotary,  witboqt  service  of 
process  or  appearance  in  person  or  by  at- 
torney, under  a  local  law  permitting  that  to 
be  done,  held;  (1)    That  in  a  suit  upon  this 

i'udgment  iu  Maryland  the  courts  of  Mary- 
ana  were  not  bound  to  hold  the  judgment 
aa  obligatory,  either  on  the  ground  <rf  com- 
ity Of  of  duty,  contrary  to  the  laws  and  pol- 
icy of  their  own  state;  (2)  B.  could  not 
properly  be  presumptively  held  to  knowledge 
and  acceptance  of  particular  laws  of  Penn- 
sylvania, or  of  all  the  states  other  than  liis 
own,  allowing  that  to  be  done  which  waa 
not  authorize  by  the  terms  of  the  instil- 
ment he  had  executed."  It  waa  pointed  out 
( 1 )  that  a  judgment  of  a  aieter  state  waa 
required  to  be  observed  in  another  rtate 
only  when  the  defendant  waa  served  with 
process,  or  voluntarily  entered  his  appear- 
ance, "or  that  he  had  in  scHne  manner  au- 
thorized the  proceeding;"  (2)  that  an  in- 
strument authoi'izing  a  confessitm  of  judg- 
ment must  be  strictly  followed,  and  its 
terms  could  not  be  enlarged  by  reeding  into 
it  the  laws  oi  another  states  of  which  he  is 
not  charged  with  knowledge,  and  hence,  if 
the  power  to  confess  judgment  was  conferred 
upon  any  attorney  of  any  court  of  record, 
ite  terms  could  not  be  enlarged  so  aa  to  au- 
thorize a  prothonotary  to  confess  judgment, 
even  if  the  laws  of  the  state  where  the  judg- 
ment was  rendered  expressly  permitted  a 
prothonotary  to  act  whenerver  any  attorney 
waa  authorized  to  do  so.  This  ease  ia  "on 
all  fours"  with  the  case  at  bar,  and  is  am- 
ple support  for  the  decision  herein,  so  far 
as  it  holds  that,  where  the  defendant  has 
"authorised  the  proceeding,"  he  is  bound  by 
the  judgment,  and  the  courts  ot  other  state* 
must  give  force  and  effect  to  the  ju<bpnent 
of  the  sister  state  whenever  the  authority 
has  been  strictly  pursued,  as  ia  the  case 
here;  but  it  is  unlike  the  case  at  har  in 
this:  In  that  case  the  authority  for  the 
proceeding,  conferred  by  the  act  of  the  de- 
fendant, was  not  strictly  pursued;  while 
here  it  was  done.  That  judgment  was  held 
void  in  a  sister  state  because  a  proth<motar7 
does  not  come  within  the  class  of  "attorneys 
of  courts  of  record."  and  the  act  of  such 

Srothonotaiy  was  not,  therefore,  authorixed 
y  the  defendant,  and  the  law  of  the  state 
could  not  enlarge  the  authority  granted 
the  defendant.  That  decision  is  also  valu- 
able as  showing  plainly  the  principle  npon 
which  D'Arcy  v.  Ketchum,  11  How.  165,  13 
L.  ed.  648,  and  P«nnoyer  t.  Weff,  96  U.  S. 
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714,  24  L.  ed.  606,  both  of  which  are  referred 

to  is  that  case,  rested,  to  wit,  that  in 
neither  case  had  the  defendant  b^n  served 
with  process,  or  voluntarily  appeared,  or  in 
any  manner  authorized  the  proceeding.  It 
also  acc^ituatcs  ttie  prc^sition  that,  if  the 
judgment  is  rendered  against  a  party  who 
IS  in  court  in  an^  one  of  the  three  wa^a 
speciHed,  it  is  valid,  not  only  in  the  state 
where  it  is  rendered,  but,  under  the  act  of 
Congress,  in  all  sister  states. 

We  subscribe  and  adhere  to  all  the  cases 
cited  and  herein  reviewed,  but  the  rulee 
there  announced  are  not  ctHitravened  any* 
tiling  that  is  decided  in  the  case  at  bar.  On 
the  contrary,  those  were  all  cases  where  the 
party  sought  to  be  charged  had  not  been 
brought  into  court  by  personal  service,  and 
had  not  voluntarily  entered  his  appearance, 
and  had  not  authorized  the  proceeding 
againnt  him,  while  in  the  case  at  bar  the  de- 
fendant had  expressly  authorized  the  exact 
proceeding  tiiat  was  had  against  him  in 

■  For  these  reasons  the  opinion  heretofore 
rendered  in  division  No.  1  is  adopted  as  the 
opinion  of  the  court  in  banc,  and  the  judg- 
ment of  the  Circuit  Vourt  is  reversed,  and 
the  cause  remanded,  to  be  proceeded  with  in 
accordance  herewith. 

Bargasi,  Ch.  J.,  and  SHanrood,  Bvmea, 
and  Gaatt,  JJ.,  concur. 

Valllant,  J.,  dissenting: 

The  Constitution  of  the  United  States  or- 
duins  that  "full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  rec- 
orda,  and  judicial  proceedings  of  every  other 
state."  Article  4,  §  1.  But  that  clause  of 
the  Constituticm,  as  interpreted  by  the  Su- 
preme Court  of  the  United  States,  does  not 
mean  that  all  judgments  in  other  states 
must  be  given  the  same  effect  which  they 
may  have  by  law  in  the  state  where  ren- 
dered. It  is  absolutely  essentia],  in  order  to 
give  to  a  judgment  in  personam  effect  out- 
side of  the  state  in  which  it  was  rmdered, 
that  the  court  which  rendered  it  should  have 
had  jurisdiction  of  the  person  of  the  defend- 
ant. In  lyArcy  v.  Ketohum,  11  How,  165, 
13  L.  ed.  648,  a  judgment  rendered  in  New 
York  was  sued  on  in  Ijouisiana.  A  statute 
of  New  York  provided  that,  where  joint 
debtors  were  sued  and  process  was  served  on 
one,  judgment,  if  plaintiff  prevailed,  might 
so  against  all ;  and  the  New  Ytn-k  courts  had 
held  such  judgments  valid.  In  that  case  a 
partner  in  a  New  York  firm  lived  in  New 
Orleans,  the  firm  was  sued  in  New  York, 
and  the  partner  there  served  with  process, 
iind  judgment  was  rendered  against  both. 
When  the  New  Orleans  man  was  sued  on  the 
judgment  in  Iiouisiana,  the  trial  court  held 
that,  the  judgment  being  valid  in  New  Ywk, 
ivhere  rendered,  full  faiwi  and  credit  must  be 
given  to  it  everywhere,  and  rendered  judg- 
ment accordingly.  But  the  Supreme  Court 
of  the  United  States  reversed  the  judgment. 
The  theory,  I  presume,  on  which  the  New 
York  statute  proceeded,  was  that  it  extend- 
■od  the  implied  agreement  which  exists  among 
partners  to  make  each  the  agent  for  all  in 
M  L.  K.  A. 


firm  matters  to  making  each  the  agent  ior 
all  to  accept  service  of  a  writ.  A  statutory 
provision  of  that  kind  might  be  obligatory 
in  the  state  uf  its  enactment,  and  a  court 
might  on  such  service  render  a  judgment 
against  a  ntmresident  that  would  be  valid  in 
tlie  state  wliere  rendered;  but^  if  ao,  it  would 
have  no  extraterritorial  effect.  A  statute 
of  Oregon  was  to  the  effect  that  if  personal 
service  of  process  could  not  be  had  on  a 
man,  and  he  had  prc^rty  within  the  state, 
publication  misht  be  had,  ojid  on  that  notice 
the  court  could  proceed  to  hear  and  render 
a  judgment  against  him;  the  statute  not 
requiring  first  the  seizure  by  attachment  of 
the  property.  In  considering  a  case  under 
that  statute,  the  Supreme  Court  of  the  Unit- 
ed States  said:  .  .  Attempts  have  been 
made  to  enforce  such  judgments  in  states 
other  than  those  in  which  they  were  ren- 
tlered,  under  the  provision  of  the  Constitu- 
tion requiring  that  'full  faith  and  credit 
shiLlI  be  given  in  each  state  to  the  public 
acts,  rec(n:ds,  and  judicial  proceedings  of 
every  otlwT  state;'  and  the  act  of  Congress 
providing  for  the  mode  of  authenticating 
such  acts.  ...  In  the  earlier  cases  it 
was  supposed  that  the  act  gave  to  all  judg- 
ments the  same  effect  in  ouiev  states  whicii 
they  had  by  law  in  the  state  where  ren- 
dered, but  this  view  was  afterwards  quali- 
fied, so  as  to  make  the  act  applicable  only 
when  the  court  rendering  the  judgment  had 
jurisdiction  of  the  parties  and  of  the  sub- 
ject-matter, and  not  to  preclude  an  inquirv 
into  the  jurisdiction  of  the  court  in  whicn 
the  judgment  was  rendered  or  the  right  ot 
the  state  itself  to  exercise  authority  over  the 
person  or  the  subject-matter."  Further 
down  in  the  same  opinion  it  is  said:  "To 
prevent  any  misapplication  oi  the  views  ex- 
pressed in  thi?  opinimi,  it  b  proper  to  ob- 
serve that  we  do  not  mean  to  assert,  by  any- 
thing we  have  said,  that  a  state  may  not 
authorize  proceedings  to  determine  the 
status  of  one  of  its  citizens,  towards  a  non- 
resident, which  would  be  binding  within  the 
state,  though  made  without  service  of  proc- 
ess or  personal  notice  to  the  nonresident. 
The  jurisdiction  which  every  state  possesses 
to  determine  the  civil  status  and  capacities 
of  all  its  inhabitants  involves  authority  to 
prescribe  the  conditions  on  which  proceed- 
ings affecting  them  may  be  commenced  and 
carried  on  within  its  territory."  Pennoyer 
v.  95  U.  S.  714,  loo.  oit.  729,  734,  24 

L.  ed.  665,  571,  573.  Thus  it  Is  demons 
strated  by  the  highest  expounder  oi  the  Con- 
stitution of  the  United  States  that  a  judg- 
ment may  be  valid  in  the  state  where  it  Is 
rendered,  yet  not  required  by  the  Federal 
law  to  be  accorded  full  faith  and  credit  by 
another  state.  If  the  court  in  the  sistf^ 
state  did  not  have  actual  service  of  procesSi 
or  if  the  defendant  did  not  in  reality  enter 
his  appearance,  the  United  States  Constitu- 
tion does  not  force  us  to  recognize  a  judg- 
ment rendered  on  constructive  service  or  on 
a  fictitious  entry  of  appearance. 

The  question  in  the  case  at  bar  is.  Did 
the  court  in  Ohio  have  jurisdiction  of  the 
person  of  the  defendant  when  it  rendered 
judgment  against  himt    He  was  at  the  time 
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a  resident  of  Miasonri,  and  was  not  in  Ohio 
while  the  suit  waa  pending;  but  some  years 
before,  when  he  was  in  Ohio,  he  executed 
the  note  sued  on,  and  included  in  it  what 
purported  to  be  an  authorization  to  any  at- 
torney at  law  to  appeax  in  any  court  in  the 
United  Stntea,  waive  process,  enter  appear- 
ance, and  confess  judgment  on  the  note 
agalnat  him.  Under  that  authorization 
someone,  said  to  be  an  attorney  at  law,  did 
essay  to  enter  the  defendant's  appearance, 
waive  process,  and  confess  judgment.  That 
character  of  proceeding  is  said  to  be  valid 
in  Ohio,  and  I  will  assume  that  it  is,  and 
that  the  judgment  is  valid  in  that  state. 
Suppose  uiere  had  been  no  such  authoriza- 
tion in  the  note,  and  an  attorney  at  law, 
without  any  authority  from  dafenoant  what- 
ever, had  entered  his  appearance  and  suf- 
fered the  judgmoit  to  ga  That  would  be 
a  valid  judgment  in  the  state  where  ren- 
dered, to  the  extent,  at  least,  that  it  could 
not  be  avoided  collateridly.  But  the  deci- 
sions above  cited  are  authority  for  saying 
that,  if  that  judgment  should  be  sued  on 
here,  the  defendant  may  avc»d  it  by  a  plea 
showing  that  the  court  had  no  jurisdiction 
of  his  person.  Now,  the  supposed  case  dif- 
fers from  the  case  at  bar  only  in  this:  that 
in  that  case  there  was  no  semblance  of  au- 
thority to  the  pragmatical  attorney,  while 
here  there  is  claimed  to  be  authority.  But, 
if  what  is  here  claimed  as  auth<Mity  is  no 
anUiority,  then  there  is  no  differmce  be- 
tween the  eases.  That  so-called  authoriza- 
tion would  certainly  not  be  recognized  as 
valid  under  the  laws  of  this  state,  not  be- 
cause we  do  not  recognize  the  right  of  a 
man  to  appoint  an  attorney  in  the  regular 
way  to  enter  his  appearance  in  a  suit  in 
court,  even  for  the  purpose  of  suffering  judg- 
ment to  go  against  him,  but  because  it  is 
against  the  poli^  of  our  law  to  perndt  a 
man,  wben  entering  into  an  obligation,  to 
bargain  away  his  right  to  be  heard  in  court, 
should  a  question  ever  arise  between  him 
and  his  adversary  in  relatitm  to  it.  A  man 
who  has  signed  a  paper  of  that  Icind,  if  it 
is  valid,  is  completely  at  the  mercy  of  the 
holder,  whatever  the  merits  of  the  case  may 
be,  because  the  holder  may  go  to  any  forum 


in  tiie  United  States,  and  aeltxt  ajsj  attor- 
ney whom  he  chooses,  and  have  judgment  en- 
tered against  the  maimer,  who  does  not  know 
that  he  is  being  sued;  and  this  judgmesit 
creditor  comes  to  the  state  in  which  the 
judgment  d^tor  resides,  and  asks  the  courts 
of  such  state  to  say  that  "full  faith  and 
credit"  must  be  given  to  the  judgment  of 
that  sister  stute.  But  it  is  said  that  this 
contract  was  good  in  the  state  where  it  was 
made,  and  is"  therefore  valid  everywhere. 
I'hat  is  not  a  rule  of  universal  application. 
In  the  case  last  cited  the  Supreme  Court 
of  the  United  States  said:  "The  several 
states  are  of  equal  dignily  and  authtH-ity. 
and  the  independence  of  one  implies  the  ex- 
clusion of  power  from  all  others;  and  so  it 
is  laid  down  Inr  iuriats  as  an  elementary 
principle  that  the  laws  of  one  state  have  no 
operation  outside  of  its  teriitoi?,  except  ^ 
far  as  is  allowed  by  comity."  That  comity 
never  admits  the  validity  of  an  act  done 
in  another  state  by  authority  of  the  law 
there,  if  it  ccmtravenes  the  policy  of  the 
law  here.  In  Missouri  a  man's  right  to  be 
heard  in  court  is  inalienable,  and  a  am- 
tract  like  the  one  in  question  is  not  only 
not  authorized,  but  contrary  to  our  policy. 
The  pretended  appearance  that  is  entered 
under  such  authority  is  not  real,  but  tic- 
titiouB.  We  are  not  forced  to  recogrnize  it. 
and  would  do  violence  to  our  judicial  pol- 
icy if  we  did  so.  In  an  early  case  (Ran- 
dolph  V.  Keihir,  21  Mo.  S57)  this  court 
seems  to  have  felt  constrained  to  give  "full 
faith  and  credit"  to  a  judgmeaat  rendered 
in  New  Jersey  on  such  an  obligatimi.  But 
the  court  was,  even  then,  divided;  Judge 
Scott  rendering  a  dissenting  opinion.  The 
Constitution  of  the  United  States,  however, 
in  this  particular,  has  had  much  enlight- 
ened interpretation  since  then,  and,  as  said 
hy  the  United  States  Supreme  Court  in  the 
Fenfwyer  Com,  above  cited,  the  earlier  de- 
cisions have  been  qualified.  For  these  rea- 
sons I  am  of  the  opinion  that  the  judgmrat 
of  the  circuit  court  was  for  the  ri|^t  party, 
and  should  he  afllrmed. 

Roblnaoa,  J.,  concurs  in  the  toregiAng 
views. 
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W.  A.  CLARK,  Appt., 

V. 

A.  O.  CAMPBELL,  Beapt. 

(  Utah  » 

Vnder  a  writlnv  entitled  "Bacroiv,"  In- 
MtFnotlnir  a  depoaltary  to  deliver 
Htopk  deposited  wltb  the  writing  to  a  third 
pecBon  In  case  he  pays  therefor  on  or  before 
a  certain  date,  no  title  passes  to  the  vendee 


NoTv:. — Ab  to  right  to  dividends  on  transfer 
of  corporate  stock,  see  Rose  v.  Barclay  (Pa.) 
46  L.  R.  A.  392,  and  note. 

As  to  riglit  to  stock  dliridends  as  between 
owner  of  capital  and  Income,  see  Spooner  v. 
Phlllipe  (Conn.)  16  L.  B.  A.  461,  and  note; 
64  L.  R.  A. 


until  payment  Is  made,  so  as  to  entitle  btn 
to  dividends  on  the  stock  declared  between 
the  times  of  deposit  and  payment. 

(Jane  IS,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Salt  Lake  Coun- 
ty in  favor  of  defendant  in  an  action 
brought  to  recover  the  amount  of  a  dividend 

mte  V.  Hite  (Ky.)  19  L.  R.  A.  17S :  Pritehett 
V.  NaahvUIe  Trast  Co.  (Tenn.)  88  L.  R.  A. 
K56;  McLouth  v.  Hunt  (N.  Y.)  SB  L.  R.  A. 
230;  and  Hills  v.  Britton  (Conn.)  24  L.  R.  A. 
B36. 
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which  had  been  paid  to  one  whose  oontract 
to  convey  the  stock  was  alleged  to  have  in- 
cluded the  right  to  the  dividend.  Af- 
firmed. 

Statement  hy  Hart,  District  Judge: 
Action  to  recover  $10,000,  the  amount  of 
a  dividmd  upon  certain  mining  stock.  Un- 
der the  instructlnu  of  tiie  court  so  to  do> 
the  jury  returned  a  verdict  for  the  defend- 
ant, and,  after  ox^on  for  new  trial,  duly 
made  and  overruled,  plaintiff  appeals.  The 
faet«  are  that,  in  pursuance  of  negotiations 
between  the  defendant  and  one  L.  C.  Trent, 
agent  of  plaintifT,  on  October  29,  1898,  de- 
fendant signed  the  following  instrument  in 
writing,  and  deposited  the  same,  toother 
with  the  mining  stock  herein  mentioned, 
with  Welts,  Fargo,  &  Co.,  bankers.  Salt 
lake  City,  to  wit: 

ESCROW. 

To  Wotls,  Fargo  ft  Co^,  Bankers,  Salt  Lake 

City:  — 

I  inclose  95,112  shares  of  the  capital 
stock  of  the  Ophir  Hill  Minine  Company, 
of  Utah,  represented  hv  certificates  num- 
bered 138,  102,  60,  116,  and  113.  I  also 
inclose  1,000  shares  of  the  camtal  stock  of 
the  Ophir  Hill  Mining  £  Concentrating 
Company,  represented  by  certificates  num- 
bered 1,  4,  15,  16,  3,  and  2.  All  said  cer- 
tificates are  indorsed  in  blank,  except  the 
certificates  in  favor  of  W.  B.  Stanly,  whose 
indorsement  I  will  secure.  If  L.  C.  Trent, 
or  his  agent,  sball  pay  to  my  credit  at  your 
bank  the  sum  of  $j  5,000  on  or  before  Nov. 
24th,  1898,  then  and  thereupon  you  shall 
deliver  to  him  all  the  incloeed  certificates 
of  stock.  Tf,  however,  said  Trent,  or  his 
agent,  shall  fail  to  pay  to  my  credit  at  your 
bank  said  sum  of  $75,000  on  or  before  Nov. 
24th,  1808,  then,  and  upon  such  failure,  you 
shall  return  to  me  all  the  inclosed  shares 
and  certificatee.  The  time  limited  for  the 
payment  of  said  1^75,000,  as  aforeBaid,  i.^  ex- 
pi'pRAly  made  material  to,  and  of  the  es- 
spnce  of,  the  option  given  by  me  to  said 
Trent  to  purchase  said  shares  for  said  sum, 
and  hie  optim  terminates  and  ceases  abso- 
lutely at  the  end  oi  the  time  limited  above 
for  the  payment  of  said  876,000.  In  case  of 
payment  the  buyer  Is  to  pay  for  revenue 
stamps,  and  you  are  authorized  to  cancel 
them  for  me.  A.  O.  Campbell. 

Dated  October  29th,  1898. 

This  writing,  together  with  the  certifi- 
cates of  stock,  remained  as  deposited  until 
November  24,  1898,  when  the  plaintiff,  by 
his  agent,  paid  to  Wells,  Fargo,  &  Co.  the 
sum  of  $75,000.  Before  the  payment  was 
thus  made  and  the  stock  received,  the  di- 
rectors of  the  Ophir  Hill  Mining  &  Concen- 
trating Company  declared  a  dividend,  on 
November  22.  1S08,  in  the  total  aum  of 
$19,000,  and  on  that  day  waa  paid  to  the 
defendant.  Tliis  amount  was  on  deposit 
with  T.  R.  Jones  &  Co..  bankers,  to  the 
credit  of  said  mining  company,  on  October 
29,  1898,  and  remained  on  deposit  until 
after  tbe  dividend  was  declared.  PlaintifT 
did  not  know,  on  November  24,  1898,  that 
•M  L.  R.  A. 


the  dividend  had  been  declared,  and,  while 
he  knew  on  October  29th  that  there  was 
some  money  of  the  mining  company  on  de- 

Sosit  with  T.  R.  Jones  &  Co.,  did  not  know 
ie  amount  thereof. 

Messrs.  Rltthard  B.  Shepard,  Harri- 
son O.  Shepard,  Allen  T.  Sanf  ord,  and 
Boote  *  Olark,  for  appellant: 

An  escrow  is  "where  one  doth  make  and 
seal  a  deed,  and  deliver  it  unto  a  stranger 
until  certain  conditions  be  performed,  and 
then  to  be  delivered  to  him  to  whom  the 
deed  is  made,  to  take  effect  as  his  deed." 

Shep.  Touch.  Common  Assurances,  p.  58; 
2  BI.  C<Hn.  307 ;  B  Am.  &,  Eng.  Eno.  Law,  pp. 
86S,  867,  and  notes;  Qammon  v.  Bunttell,  22 
Utah,  421,  64  Pac.  868;  8tat0  Bank  v. 
Evana,  16  N.  J.  L.  166,  28  Am.  Dec.  400; 
Devlin,  Deeds,  SS  313,  324;  Campbell  v. 
Thomas,  42  Wis.  437,  24  Am.  Rep.  427; 
Clark,  Contr.  78;  4  Kent,  Com.  p.  454;  Coe 
V.  Turner,  6  Conn.  92;  Raymond  v.  Smith, 
6  Conn.  655;  Hoboken  City  Bank  v.  Phelps, 
34  Conn.  103;  Anderson,  Law  Diet  title 
EscrotD;  11  Am.  ft  Eng.  Enc.  Law,  2d  ed. 
p.  338,  title  Eserow. 

There  can  be  no  question  but  that  tiie 
agreement  in  controversy  was  an  agreement 
in  escrow. 

The  manner  of  the  delivery  of  a  deed  or 
stock  in  escrow  is  not  essential,  so  that  a 
delivery  is  upon  a  condition  and  to  a 
stranger  to  it. 

Baldtoin  v.  Potter,  2  Root,  81 ;  16  Coat.  L. 
J.  163,  subdiv.  4;  11  Am.  &  Eng.  Ene.  Iaw, 
2d  ed.  p.  333,  title  Escrow;  Stanton  v.  Mil- 
ler, 53  N.  Y.  197. 

All  property  in  escrow,  whether  deeds, 
bonds,  stocks,  or  any  other  kind,  is  subject 
to  one  and  the  same  conditions. 

Anderson,  Law  Diet,  title  Escrow;  15 
Cent.  L.  J.  162;  Deardorff  v.  Foresman,  24 
Ind.  481;  Bicks  v.  Qoode,  12  Leigh,  479,  37 
Am.  Dec.  677 ;  Boboken  City  Bank  v. 
Phelps,  34  Conn.  103;  Pawling  v.  United 
States,  4  Cranch,  219,  2  L.  ed.  601;  Burke 
v.  Dulaney,  163  U.  S.  228,  38  L.  ed.  698,  14 
Sup.  Ct.  Bep.  816;  Robertson  v.  Ooher,  11 
Ala.  406;  Miller  v.  Sears,  91  Cal.  282,  27 
Pac.  689;  Foy  v.  Btackatone,  31  III.  638, 
83  Am.  Dec.  246;  Bawn  v.  Parhhurstj  26 
III.  App.  128;  Massmann  v.  fioIsoAer,  49 
Mo.  87;  Riggs  v.  Trees,  120  Ind.  402,  6  L. 
R.  A.  696,  note,  22  N.  E.  264. 

Wlien  the  stock  in  question  was  deposited 
in  Wells,  Fargo,  &  Company's  bank  by 
Campbell  in  escrow  under  the  agreement, 
Campbell  lost  all  dominion  and  control  of 
the  same,  and  he  could  never  again  exer- 
cise any  control  over  it  if  Clark  paid  the 
mon^  witbin  the  time  named,  and,  if  it 
was  never  paid,  then  not  until  the  expira- 
tion of  the  time  named. 

Qammon  v.  BunneU,  22  Utah,  421,  64 
Pac.  958;  11  Am.  &  Eng.  Enc.  Law,  2d  ed. 
344;  Cavnon  v.  Eandlev,  72  Cal.  133,  13 
Pac.  315;  McDonald  v.  Buff,  77  Cal.  279.  19 
Pac.  409,  18  Pac.  243;  Orove  v.  Jennings, 
46  Kan.  366,  26  Pac.  738:  Bury  v.  Young, 
98  Ca!.  446,  33  Pac.  338:  Davis  v.  Clark, 
59  Kan.  100.  48  Pac.  5fi3:  Rtggsjy.  Trttes^ 
120  Ind.  402,  5  L.  R.  A^|^^|33»g^/<Jtitt)?| 


510 


Utah  Sdpreiu  Coubt. 


2S4;  Miilett  Y.  Parker,  2  Met.  608;  Wcll- 
bom  T.  Weaver,  17  Ga.  267,  63  Am.  Dec. 
235. 

An  agreement  in  escrow  needs  no  cim^d- 
eration  other  than  the  fact  that  the  deposi- 
tary is  the  agent  of  both  parties,  that  he  is 
made  the  custodian  of  the  game,  and  that 
dcnninion  over  the  property  is  waived  dur- 
ing the  life  of  the  aame  by  the  parties  to 
the  agreement. 

Raymond  v.  Smith,  5  Conn.  S5d;  Grove 
V.  Jmninga,  46  Kan.  866,  26  Pac.  738;  Stan- 
ton V.  Milter,  68  N.  Y.  208;  White  v.  Bow- 
fcr,  71  N.  Y.  259;  Addiaon,  Contr.  13;  1 
Parsons,  Ck>ntr.  451 ;  Sands  v.  Crooke,  46 
N.  Y.  664;  2  Herman,  Estoppel,  S  1023,  p. 
1152;  Miller  v.  McManis,  57  ill.  126. 

Clark,  when  he  paid  the  money,  wes  en- 
titled to  the  stock  and  all  it  represented  as 
of  the  dat«  it  was  placed  in  escrow. 

Anderson,  Law  Diet,  title  Bacrow,  p.  413; 
Shirley  v.  Ayrea,  14  Ohio,  307,  46  Am.  Dee. 
546;  15  Cent.  L.  J.  16S,  aubdiv.  7;  11  Am. 
A  Eng.  Enc.  Law,  p.  346,  and  notes,  title 
Eacrow. 

All  the  shares  of  stock  in  a  corporation 
represent  the  corpus  of  the  corporaticm, — in 
fact,  coniititute  the  ownership  of  all  the  cor- 
porate property,  franchises,  ete. 

1  Code,  Corp.  4tb  ed.  j  13;  2  Thomp. 
Corp.  2172,  2173;  Ooodtcin  r.  Hardy,  67  Me. 
143,  99  Am.  Dee.  768 ;  Jonea  v.  Terre  Haute 
A  R.  R.  Co.  57  N.  Y.  206;  March  v. -Eastern 
B.  Co.  43  N.  H.  620;  Coleman  v.  Columbia 
Oil  Co.  61  Pa.  77 ;  Oifford  v.  Thompson,  1 16 
Mass.  478. 

Tbe  stodc  placed  in  escrow  represented 
the  corpus  of  the  corporation,  vis.:  all  the 
property  belonging  to  it,  of  every  shape, 
style  and  description,  including  the  money 
then  on  deposit  at  T.  R.  Jones's  bank  to  its 
viedit. 

The  nion^  on  hand  was  a  part  and  par- 
cel of  the  stock  placed  in  escrow  on  October 

29.  18»8. 

The  courts  uniformly  apply  the  doctrine 
of  relation  wherever  it  is  necessary  in  order 
to  make  the  deed,  b«id,  or  stock  rqtreiient 
the  same  thing  it  represented  when  placed 
in  escrow. 

Oammon  v.  Bunnell,  22  Utah,  421,  64 
Pac  958 ;  Price  v.  Pittsburgh,  Ft.  W.  C. 
R.  Co.  34  III.  13;-  Ball  v.  HarHs,  40  N.  C. 
(5  Ired.  Eq.)  303;  Whitfield  v.  Uarrta.  48 
Miss.  710;  Simpson  v.  McOlatkery.  52  Miss. 
723;  Hatch  T.  Hatch,  0  Mass.  307,  6  Am. 
Dec.  07 :  Lindlcy  v.  Oro{f,  37  Minn.  338,  34 
N.  W.  2fi:  Beekman  v.  Frost,  18  Johns.  544. 
9  Am.  Dec.  246;  Rugglea  v.  Laurson,  13 
Johns.  285,  7  Am.  Dec.  375;  Jackson  ex  dem. 
Russell  V.  Rowland,  6  Wend.  066,  22  Am. 
Dec.  557;  Prutaman  v.  Waiter,  30  Wis.  644. 
11  Am.  Rep.  592;  Ciah  v.  Brown,  171  Pa. 
479,  33  Atl.  60;  Clark.  Contr.  79. 

The  vendor  must  be  considered  in  law  as 
making,  during  every  instant  of  time  the 
offer  is  open,  the  same  identical  offer  to  the 
vendee,  and  then  the  contract  is  complete 
by  the  acceptance  of  it  hv  the  latter, 

Adama  V.  LindscU.  1  Bam.  &  Aid.  681; 
Maetier  v.  Frith,  6  Wend.  103,  21  Am.  Dec. 
262;  White  v.  Bamter.  71  K.  Y.  259;  Hatch 
V.  jDoho,  101  U.  S.  205,  26  l<.  ed.  885;  Weba- 
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tcr  V.  Upton,  91  U.  S.  65,  2.1  L.  ed.  3S4; 
Angell  &  A.  Priv.  Corp.  i  534 ;  Johnson  v" 
UnderhiU,  62  N.  Y.  214;  19  Am.  Law  l;,v. 
p.  575;  Harris  t.  Stevena,  7  N.  H.  454;  C'ur- 
rie  V.  White,  45  N.  Y.  822;  BUusk  v.  tfow- 
ersham,  h.  R.  4  Exch.  Div.  24;  9  Cent  L 
J.  163;  Phinizy  v.  Murray,  83  Qo.  747  i 
L.  R.  A.  42rt,  10  S.  E.  368;  Hopper  j.  San* 
112  N.  Y.  630,  20  N.  E.  360. 

Clark  was  entitled  to  t^e  dividend  in  con- 
troversy. 

Burrougha  v.  Jtorth  Carolina  R.  Co.  67 
N.  C.  370,  12  Am.  Rep.  611;  Clive  t.  Clin. 
Kay,  000;  Denmtad  v.  Glass,  30  Ga.  037- 
Central  R.  d  Bkg.  Co.  v.  Papot,  59  Ga.  342 
67  Ga.  675;  White  v.  Baxter,  71  N.  Y.  2G0: 
Brundage  v.  Brundage,  60  N.  Y.  544;  Jer- 
main  v.  Lake  Hhore  M.  8.  R.  Co.  91  .V 
Y.  483;  Boardman  v.  Lake  Shore  d  U.  ^ 
R.  Co.  84  N.  Y.  157 ;  Re  Kemochan,  104  S 
Y.  618,  11  N.  E.  140;  Rose  v.  Bvebtf,  m 
Pa.  694,  46  L.  R.  A.  394,  and  note,  43  Atl, 
385  ;  9  Am.  &,  Eng.  Enc.  Law,  2d  ed.  p.  72u. 
notes;  Conant  v.  R^d,  1  Ohio  St.  288;  Q(«.- 
mell  V.  Davis,  75  Md.  646,  23  AU.  1ij32: 
March  V.  Eastern  R.  Co.  43  N.  H.  615:  2 
Beach,  Priv.  Corp.  S  619;  Morawetz.  Prir. 
Corp.  8S  174-178;  Cook,  Stock  A  U 
holders,  i  $43;  2  Addison,  Contr.  {  Giil 
Benjamin,  Sales,  SS  313-319;  2  Cook,  Cbrf 
9  639;  3  Thomp.  Corp.  S  2183. 

Campbell  is  estopped  to  claim  tr  wLmz 
the  dividend  by  reason  ctf  his  acts  in  conan- 
tion  with  the  matter. 

Clark  V.  Kirby,  18  Utah,  258,  55  Pi' 
372;  Centennial  Eureka  Min.  Co.  v.  J«-.i 
County,  22  Utah,  89S,  62  Pac.  1024:  Pvt-^- 
T.  Salt  Lake  Amusement  Aaao.  20  Utilu 
57  Pac.  633;  Jonea  v.  New  York  L.  Ins.  C-  ' 
16  Utah,  622,  60  Pac.  620;  ManufactHmi  'i 
A  T.  Bank  v.  Hazard,  30  N.  Y.  226;  Ch.-  j 
man  v.  Chapman,  69  Pa.  214;  Bigelow,  F-  ' 
toppel,  2d  ed.  494  ;  2  Herman,  Estoppel.  S' I 
1023   (p.  1152)    1296;    Taylor   v.  Ely.!- 
Coon.  250:  Miller  v.  MeilanU,  57  III.  \S 

Mesara.  BexiMtt,  Howat,  Svtherlul 
Jk  Van  Ooft.  for  respondent: 

Campbell  gave  to  Trent  an  option  tdbii 
the  stock  in  question  within  a  cerlaii  tiaj 
nt  a  certain  price.  I 

Ttipre  was  no  agreement  whatem  or ''«[ 
part  of  Trent  to  take  the  stock  at  tb:  e 
any  other  time,  or  to  do  anything  what'  ' 
that  being  the  case,  Oampl>eU  had  the*.: 
to  withdraw  the  offer  any  tine  i  *  i 
it  was  accepted,  becanae,  until  it  vi- 
cepl*d,  there  was  no  agreement  belw.^  ^ 
parties  binding  on  either  of  them.  J 

Walker  v.  liamherger,   17   Utah,  2*  S 
Pac.  108;    Weiden    v.    Woodruff . 
130;  Burton   v.   Shotwcll,   13  Bii«K 
Tucker  v.  Lavrencc,  66  Vt.  467 ;  Bn'  ^ 
Sales.  §§  38-44 ;  Qmck  v.  Wheeler,  7i*N.I 
300;  Chi  ney  v.  Cook,  7  Wis.  413. 

To  constitute  a  deed  in  escrow  in*'-' 
gal  sense  there  must  be  an  actual  f"'"* 
of  sale  on  one  side  and  of  pui-clmi^ ' 
other.  But  there  was  nothing  of  ttJ'^ 
in  this  oflse. 

A  deed  placed  in  escrow  takes  fSf  "4 
the  second  delivery,  that  is.  the  ddi"  Ti 
the  depositary  to  the  pnrchaMT.  J 

Shirley  v.  Ayrcs.^  Oliioi  w:  ^'H 
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Dec.  546;  Gammon  v.  Bunnell,  22  Utah,  421, 
H  Pac  058 ;  Campbell  v.  Thomat,  42  Wis. 
437,  24  Am.  Rep.  427. 

Before  a  dividend  is  declared,  all  the 
property  of  the  corporation  belongs,  in  fact, 
jointly  to  all  the  stockholders,  the  legal  title 
being  in  the  corporate  body,  and  its  affairs 
being  managed  oy  the  directors  as  trustees 
fur  the  slockholders.  After  a  dividend  is 
iJeclared  each  stockholder  has  a  right  in 
se^-eralty  to  his  particular  proportion, 

Jones  V.  Terre  Haute  d  k.  K.  Co.  57  N. 
V.  196;  King  v.  Fatcruon  <E  H.  R.  Co.  29 
K.  J.  L.  82;  2  Thomp.  Corp.  »  2172-217ti; 
Wheeler  y.  Sorthvcestern  Blmgh  Co.  39  Fed. 
HI;  Brundage  v.  Brundage,  60  N.  Y.  544; 
Bbfu-dman  v.  Lake  8hote  d  M.  B.  R.  Co.  84 
N.  Y.  loll  2  Beach,  Priv.  Corp.  %  619;  1 
Muravretz,  frir.  Corp.  8  177;  2  Cook,  Corp. 
fi  539. 

A  dividend  declared  upon  corporate  utock 
belongs  to  the  owner  of  the  stock  at  the 
time,  although  the  dividend  is  made  pay- 
able at  a  future  time;  and,  In  the  absence 
of  any  provision  to  the  contrary  in  a  con- 
tract of  sale  and  purchase  of  stock,  divi- 
dends previously  declared,  but  nude  payable 
thereafter,  belong  to  the  seller,  and  are  not 
transferred  by  the  sale. 

Hopper  T.  Bage,  112  N.  Y.  630,  20  N.  E. 
330  ;  2  Thomp.  Corp.  fiS  2172-2176;  BHght 
v.  Lwd,  51  Ind.  272,  19  Am.  Rep.  732. 

The  purchaser  of  stock  does  not  take,  ex- 
cept by  express  agreement,  any  dividend  de- 
clari'd  prior  to  the  purchase. 

Hrighl  V.  Lord,  51  Ind.  272,  19  Am.  Rep. 
:32;  Rosv  V.  Barclay,  \9\  Pa.  604,  46  L.  K. 
A.  3!J2,  43  Atl.  3SS. 

Hartt  Distriet  Judge,  delivered  the  opin- 
ion of  the  court: 

The  main  question  is,  Who  is  entitled  to 
the  dividends  declared  and  paid,  in  view  of 
the  factA  of  this  caseT  It  is  insisted  on 
behulf  of  plaintiff,  Clark,  that  the  so-called 
"esciow*'  was  a  binding  agreement  upon 
the  defendant,  Campbell,  before  the  accept- 
ance of  the  same  by  Clark;  and  that,  when 
the  latter  did  accept  the  terms  of  the  offer, 
and  made  payment  on  November  24t1i,  and 
the  ntock  was  delivered  to  him,  the  trans- 
action related  back  to  the  delivery  of  the 
w-called  "escrow"  to  the  dejiositiiry  on  Oc- 
tober 29th,  and  the  title  shovtld  be  held  to 
pou  as  of  that  date,  and  thus  entitle  Clark 
to  the  dividends  declared  subsequently  to 
that  date.  As  tMvte  vas  no  withdrawal,  or 
attempted  withdrawal,  by  Campbell,  of  the 
offer  made  in  the  eo-called  "escrow"  before 
the  sunie  was  acf-epted  by  Clark,  it  is  not 
very  material  to  inquire  how  far  the  "es- 
crow" was  binding  upon  Campbell  prior  to 
thfl  acceptance  of  uie  terms  by  Clark  and  the 
payment  <rf  the  amount  required.  It  may 
De  noted,  however,  for  whatei'er  bearing  the 
lame  may  have  in  view  of  subwquent  de- 
▼elopments,  that  the  inatrument  depo-^ited 
was  not  signed  by,  nor  on  behalf  of,  Clark, 
and  he  was  not  bound  to  do  anythinf^.  Xo 
money  conaaderation  appears  to  have  been 
fsvfo  for  the  writii^,  nor  does  there  ap- 
pear to  have  been  at^  Indeppndent  contract 
between  the  parties  as  to  snid  "eHcrow" 
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either  binding  Campbell  to  keep  the  offer  to 
aell  open  for  the  time  named,  or  binding 
Clark  to  bi^  the  said  stock  at  any  time,  or 
at  all.  Doubtless,  bills  or  notes  or  stocks, 
as  well  as  real  estate,  may  be  the  subject 
of  an  escrow  agreement.  As  to  the  neces- 
sity for  an  actual  cMitract,  1  Devlin,  Deeds, 
i  313,  says:  "Not  only  are  sufQctent  par- 
ties, a  proper  subject-matter,  and  a  consid- 
eration required,  but  also  an  actual  con- 
tract by  the  parties.  In  other  words,  the 
grantor  must  have  sold  and  the  grantee 
must  have  purchased  the  land;  for  a  pro- 
posal to  self  or  a  proirasal  to  buy,  although 
it  may  be  stated  in  writing,  is  not  sufficient. 
An  actual  contract  of  sale  on  one  side  and 
purchase  on  the  other  is  just  as  requisite 
as  the  execution  of  the  instrument  by  the 
grantor  to  make  it  an  escrow."  Canipbell 
V.  Thomat,  42  Wis.  437,  24  Am.  Rep.  42J : 
Fitch  V.  Bunch,  30  Cal.  208;  Hoig  v.  Adrian 
College,  83  111.  267;  Stanton  v.  Miller,  58 
N.  1.  197.  In  the  Wisconsin  ease  above 
cited  tiie  court  says:  "But  we  have  not 
discovered  a  single  case  in  which  it  has 
been  held  that  one  who  has  deposited  a  deed 
of  land  with  a  third  person  with  directions 
to  deliver  it  to  the  grantee  on  the  happen- 
ing of  a  given  event,  but  who  has  made  no 
valid  executory  contract  to  convey  the  land, 
ma;^  not  revoke  the  directions  to  t^e  de- 
positary, and  recall  the  deed,  at  any  time 
before  the  conditions  of  the  deposit  have 
been  complied  with,  provided  those  condi- 
tions are  such  that  the  title  does  not  pass 
at  once  to  the  grantee  upon  delivery  of  the 
deed  to  the  depositary."  If  title  to  the 
mining  stock  did  not  pass  to  Clark  until 
November  24,  1808,  then,  according  to  the 
well-established  rule,  Campbell  is  entitled 
to  the  dividend,  as  being  the  owner  of  the 
ntock  on  the  day  the  dividend  was  declared. 
The  doctrine  is  quite  fully  stated  in  the  ca^e 
of  Vi'heeU'r  v.  iiorthweatcvn  Sleigh  Co.  3!f 
Fed.  347,  as  follows:  "Stockholders  are, 
as  to  the  property  of  the  corporation,  qimsi 
partners,  holding  per  my  ct  per  tout.  The 
earnings  of  the  corporaUon  are  part  of  the 
corporate  property,  held  by  the  same  ten- 
ure; and,  until  separated  from  the  general 
mass,  the  interest  of  the  stockholders  there- 
in parses  with  the  transfer  of  the  stuck; 
and  this  irrespective  of  the  time  during 
which  earnings  have  accrued.  By  the  dec- 
laration of  a  dividend,  however,  the  earn- 
ings, to  the  extent  declared,  are  separated 
from  the  general  mass  of  property,  and  ap- 
propriated to  the  then  stockholders,  who  be- 
come cre<litorfl  of  the  corporation,  for  the 
amount  of  the  dividend.  The  relationship  of 
the  stockholder  to  the  corporation,  as  to  the 
amount  of  the  dividend,  is  thus  changed 
from  one  of  partnership  ownership  to  thiit 
of  creditor.  He  therefore  stands  to  the 
corporation  in  a  dual  relotion, — with  re- 
spect to  his  stock,  as  partner  and  part 
owner  of  the  corporate  property;  with  re- 
spect to  the  dividend,  as  creditor  upon  a 
nar  with  other  creditors  of  the  corporation. 
The  severance  of  the  earnings  from  the  gen- 
eral mass  of  corporate  property,  and  the 
promise  to  pay,  arising  from  the  declaration 
of  the  dividend,  works  this  rhanger^  Tlie 
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earnicgs  represented  by  the  dividend,  al- 
though the  fruit  of  tue  general  property 
of  the  company,  are  no  longer  repreBoated 
by  the  stock,  but  become  a  debt  of  Uie  com- 
pany to  Uie  individual  who,  at  the  time  of 
the  declaration  of  the  dividend,  was  the 
owner  of  the  stock.  That  the  divided  is 
{tayable  at  a  future  date  can  work  no  dis- 
tinction in  the  right.  The  debt  exists  from 
the  time  of  the  de^rafion  of  the  dividend, 
although  paym«it  ie  postponed  for  the  con- 
venience of  the  company.  The  right  became 
fixed  and  absolute  by  the  declaration.  This 
right  could,  of  course,  be  transferred  with 
the  stock  by  special  agreement,  but  not  oth- 
erwise. The  dividend  would  not  pass  as  an 
incident  of  the  stock."  Among  other  au- 
thoritiea  sustaining  the  general  rule  that 
dividends  belong  to  the  owner  of  the  stock 
at  the  time  the  same  are  declared,  are  the 
following:  2  Thomp.  Corp.  fiS  2172-2176; 
Dow  V.  Gould  d  G.  Silver  Min.  Co.  31  Cal. 
030,  648 ;  Jonea  v.  Terre  Haute  dc  R.  R.  Co. 
57  N.  Y.  196;  Boardman  v.  Lake  Shore  d 
M.  B.  R.  Co.  84  N.  Y.  167 ;  Cook,  Stock  & 
Ktockholders,  i  641 ;  Jermam  t.  I^ike  Shore 
d  M.  S.  R.  Co.  91  N.  Y.  483;  Re  Kemoohan, 
104  N.  Y.  618,  11  N.  E.  149;  Bright  v.  Lord, 
5\  Ind.  272,  19  Am.  Rep.  732;  Hopper  v. 
Hage,  112  N.  Y.  632,  20  N.  E.  350. 

The  essential  inquiry  is.  When  did  the 
title  to  the  stock  pass  to  Clark  T  Was  it 
on  October  29th,  when  the  option  and  stock 
were  deposited,  or  was  it  on  November  24th, 
tb^  date  of  the  acceptance,  payment,  and  de- 
livery? Conceding,  for  uie  purposes  of 
this  case,  that  the  writing  deposited  was  an 
escrow  agreement,  binding  upon  Campbell 
before  acceptance  by  Clark,  still  it  by  no 
means  follows  that  upon  delivery  to  Clark 
of  the  stock  on  November  24th  the  sale  re- 
lated back  and  took  effect  as  of  August 
29th.  We  are  aware  of  th«  rule,  in  e«:tain 
cases  of  escrow  contracts,  to  permit  fJie 
deed  to  take  effect  by  relation  as  of  the' time 
of  the  first  delivery.  The  rule  is  thus  stat- 
ed in  Campbell  v.  Thomas,  42  Wis.  437,  24 
Am.  Rep.  427:  "By  all  of  the  authorities, 
a  deed  so  deposited  with  a  third  perFon  to 
be  delivered  to  the  grantee  on  the  happen- 
ing of  some  event  in  the  future,  which  may 
or  may  not  happen,  iloes  not  pass  title  to 
the  land  described  in  it  to  the  grantee  un- 
til such  event  occurs,  and  then  only  frcHn 
that  time,  or  perhaps  from  the  Hctual  de- 
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livery  of  the  deed  to  the  grantee  after  the 
eveut  has  occurred.  There  may  be  exce^ 
tiooaJ  cases,  as  where  a  man  deliveirB  his 
deed  in  escrow,  and  dies  before  the  condi- 
tions of  the  deposit  are  fulfilled.  In  such 
cases  it  has  been  said  that  from  necessity, 
after  the  conditions  are  fulfilled,  the  deed 
must  take  effect  Xij  relation  as  of  the  time 
of  the  first  delivery."  Prutsman  v.  Baker, 
30  Wis.  644,  11  Am.  Rep.  692;  Taft  v.  Taft, 
59  Mich.  185,  60  Am.  Rep.  201,  26  N.  VV. 
426.  But  the  facts  of  the  ease  at  bar  do  not 
bring  it  within  any  of  the  exceptional  cases 
permitting  title  to  pass  as  of  the  fir^t  deliv- 
ery. This  case  is  also  distinguishable  from 
cases  where  there  was  an  absolute  agree- 
ment of  sale  and  purchase,  so  as  to  be  a 
sale  in  prteaenti.  The  eases  of  CtifYte  v. 
White,  4S  N.  Y.  822,  Johnaon  v.  UndertUU. 
52  N.  V.  203,  and  Phiniey  v.  Murray,  83 
Ga.  747,  6  L.  R.  A.  426,  10  S.  E.  358.  are 
all  clearly  distinguishable  from  the  case  at 
bar.  In  so  far  as  the  case  of  Harris  v. 
Stevens,  7  N.  H.  454,  supports  plaintifT's 
claim  to  the  dividends  in  question,  the  same 
is  against  the  great  weight  of  authwity. 
Under  the  undisputed  evidWce  in  this  case, 
Campbell  is  entitled  to  the  dividends  as  a 
matter  of  law,  and  the  trial  court  did  not 
err  in  so  instructing  the  jury.  There  was 
no  agreement  between  the  names  as  to  who 
should  bare  any  dividend  declared  before 
the  acceptance  of  the  offer  to  sell,  and  there- 
fore titan  was  nothing  in  this  cotmeetion 
that  should  have  been  submitted  to  the  jury. 
It  was  not  the  case  of  an  attempted,  imper- 
fect, or  ambiguous  agreement  as  to  the 
right  to  dividends  on  the  stock  sold,  and 
there  was  nothing  to  submit  to  the  jury  in 
that  connection.  It  was  purely  a  question 
of  law  to  award  the  funds  sued  for  under 
the  undisputed  evidence.  While  there  is 
some  CMnplaint  that  plaintiff  was  misled,  in 
that  he  believed  that  he  was  buying  the 
bank  funds  represented  by  the  ^vidends  de- 
clared and  paid,  it  must  be  noted  that  this 
is  not  an  action  to  rescind  the  cmtract  on 
the  ground  of  mistake  or  fraud.  This  dis- 
poses of  many  of  the  errors  assigned,  and 
not  parUculai-ly  mentioned  above. 

There  being  no  reversible  error  in  the 
trial  of  tbe  case,  it  is  ordered  that  the  judg- 
ment be  affirmed,  at  appellanf  s  coat. 

BmUb  and  Barteli,  JJ..  ronoiir. 
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OKLAHOUA  SUPREME  COUBT. 


Kobert  MOKFORD,  Plff.  in  Err^ 
p. 

T£R£1T0BT  of  Oklahoma. 
<10  Okla.  741.) 

*1.  Peijwrr  «annot  be  nntmed  «pom 
the  allepred  falae  testlmonr  of  a  wlt- 
Bcu,  glTen  lo  tbe  eoune  <a  a  trial,  wbere 
the  court  bag  no  Jurladlctlon  of  tha  offeme 
charged  or  of  tbe  detendaDt.  Bat  U  the  ^i>- 
ccedlngi  are  merely  erroneoue  or  voidable, 
even  If  there  be  euch  Irregularities  or  defecta 
as  would  require  a  revereal  of  the  cause  on 
appeal,  falN  tettlmonjr  gWen  In  the  course  of 
aucb  trial.  If  mftterlal,  doea  cooitltute  perjury. 

a.  Where  an  office  exiata  under  tbe 
law,  aod  a  persou  !■  elected  to  All  each  of- 
fice, and  duly  qnallfles  and  enters  upon  tbe 
diadiaige  of  Ua  oflldal  duties,  ha  Is  a  d«  facta 

•Headnotes  by  Bainbk,  J. 


olBcer,  and  hla  acts  are  valid,  notwlthstaad- 
ing  the  fact  that  he  may  not  possess  all  the 
necessary  quallficatloni  as  prescribed  by  tbe 
statute  to  flu  Kucb  office. 

8.  The  ofllclal  Mta  of  m  defActo  eflieav 
are  rccosniHed  vnild  on  the  high 
ground  of  public  policy,  and  for  the  protection 
or  those  having  official  business  to  transact ; 
anil  the  acts  ot  sucb  ds  faeto  officer  cannot  bs 

-  collaterally  attacked. 

{February  8,  1901.) 

ERROR  to  the  District  Court  for  Payne 
County  to  review  a  judgment  convict* 
ing  defendant  of  perjury.  Affirmed. 
The  facts  are  Bta-tcd  in  the  opinion. 
lieUTM.  KeatoH  A  KMirfnl*  for  plaintiff 
in  error: 

Perjury  cannot  1w  predicated  upon  the 
alleged  ulse  testunony  of  the  plaintiff  in 
error,  because  the  proceedings  in  the  case 


NoTK. — Periurjf  m  affected         invaUdttg  of 
pnteeadtag  to  toMoh  teatlmonit  U  taken. 

Scope. 

Tbis  note  Is  confined  to  cases  In  which  the 
perjury  Is  charged  to  have  been  committed 
In  a  Judicial  proceeding  of  a  class  recognized 
by  law,  and  of  such  a  nature  that  perjury  may, 
concededly,  be  predjcsted  of  a  false  oath  there- 
in. In  tbe  absence  of  any  Jurisdictional  or  other 
defect.  Therefore,  cases  in  which  tbe  oath  was 
nonjudicial,  or  In  which  the  proceeding  was 
one  on  which  perjury  could  not  be  assigned  un- 
der any  circumstances,  are  excluded. 

^antadlotfoMal  iefectt,  generattjf. 

It  Is  establlabed  by  namwous  cases  and  be- 
yond queatlon  that  perjury  cannot  be  predl* 
cnted  of  a  false  oath  In  a  proceeding  before  a 
court  which  had  no  Jurisdiction  to  Inquire  Into 
the  matter  which  waa  tbe  subject  of  that  pro- 
ceeding. Collins  T.  State,  78  Ala.  43S;  Boeil 
V.  8Ute.  45  Ark.  886 ;  People  v.  Cobra,  118  Cal. 
74.  fiO  I'ac.  20;  United  States  v.  Jachson,  9 
Blackey,  424 ;  Pankey  v.  People,  2  III.  SO ;  Hay- 
nard  v.  People,  185  III.  418,  2E>  N.  E.  740; 
Kerfoot  V.  Com.  89  Ky.  174,  12  S.  W.  189; 
Flower  v.  Swift,  8  Mart.  N.  8.  449 :  State  V. 
Drelfus,  &8  La.  Ann.  877;  State  v.  Wymberly, 
40  La.  Ann.  460,  4  So.  161 :  State  v.  Furlong, 
26  Me.  69 ;  State  v.  Plummer,  50  Me.  217 ; 
Com.  V.  Bugbee,  4  Gray,  206 ;  Com.  v.  Brady. 
7  Gray,  320;  SUte  v.  Gregory,  6  N.  C.  (2 
Marpb.)  89 ;  State  t.  Wyatt,  8  N.  C.  (2  Hayw.) 
59;  State  v.  Alexander,  11  N.  C.  (4  Hawks) 
182;  State  v.  Galllmon,  24  N.  C.  (2  Ired.  L.) 
374;  State  v.  Gates,  107  N.  C.  832,12  8.E.819; 
State  V.  Ridley,  114  N.  C.  827,  19  S.  E.  149 ; 
State  T.  Jenkins,  116  N.  C.  972,  20  S.  E.  1021 ; 
StelBSton  V.  State.  6  Te^.  S31 ;  State  v.  Still- 
man,  7  Coldw.  841;  Butler  v.  State,  36  Tex. 
Crlm.  Rep.  483,  88  S.  W.  787 ;  State  v.  McCone, 
69  Vt.  117,  7  Atl.  406 ;  Palne's  Caee,  1  Bulst. 
107,  Noy,  114,  YelT.  Ill ;  Rex  v.  Aylett,  1  T. 
R.  63;  Wyld  v.  Cookman,  Cro.  Eliz.  pt.  1.  p. 
492 ;  Reg.  v.  Bac<«,  22  L.  T.  N.  B.  627,  11  Cox, 
C.  C.  540. 

In  tbe  following  eases  the  question  was  as  to 
the  Buffidmcy  of  the  averments  in  the  Indict- 
ment for  perjury  with  respect  to  tbe  Jurisdiction 
of  the  court  beforewhtcb  theproceedlng  In  which 
tb»  perjarjr  is  charged  to  have  been  committed 
waa  held,  bnt  in  each  of  tbui  It  la  assumed 
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that  the  court  mast  have  had  Jorlsdlctlon  in 
order  to  sustain  the  charge  of  perjury.  May- 
nard  v.  People,  135  III.  416,  25  N.  B.  740 ;  State 
V.  Thlbodaux.  49  La.  Ann.  15,  21  So.  127 ;  Stats 
V.  Newton,  1  O.  Greene,  160,  48  Am.  Dec.  867 ; 
State  T.  Scblesslnger,  88  La.  Ann.  564 ;  Bute 
V.  Grover,  88  La.  Ann.  567:  People  v.  Phelps. 
5  Wend.  10 ;  Com.  v.  White,  8  Pick.  458. 

In  Reg-  V.  Hughes,  7  Cox,  C.  C.  286,  Dears.  * 
B.  C.  C.  188,  and  Beg.  v.  Senior,  9  Cox,  C.  C. 
460,  I<elgh  &  C.  C.  C.  401,  88  L.  J.  M.  C.  N.  8. 
125,  10  Jar.  N.  8.  647,  10  L.  T.  N.  S.  428,  12 
Week.  Rep.  749,  It  was  held  that  the  court  did 
have  Jurisdiction,  but  It  waa  assumed  that, 
without  such  Jurisdiction,  tbe  charge  of  per- 
jury could  not  have  been  sustained. 

And,  so,  Horn  v.  Foster,  19  Aik.  864,  end 
Montgomery  v.  State,  10  Ohio,  220,  Imply  tbe 
necessity  ot  Jurisdiction  by  stating  tbe  rule 
that  perjury  may  be  predicated  of  the  false 
testimony  of  an  Incompetent  witness,  with  tbe 
qualification :  provided,  the  court  or  Justice 
bad  Jtft-isdlctkMi  oi  tbe  snbject-matter. 

Pendency  of  prooteHngt. 

An  indictment  for  perjury  committed  t>efore 
magistrates,  which  merely  states  that  the  de- 
fendant, to  subject  a  certain  person  to  the  pun-  - 
isbment  provided  tor  persona  guilty  of  felony 
and  larceny,  went  before  the  magistrates  and 
swore  to  a  deposition  (which  Is  set  out)  Is 
bad,  becanse  It  falls  to  show  that  any  charge 
of  felony  had  been  previously  made,  or  that 
any  Judlclsl  proceeding  waa  pending  before  the 
maglstratea    Beg.  t.  Pearson,  8  Car.  *  P.  119. 

In  Keg.  V.  Bishop,  Car.  *  U.  802,  defendant 
was  charged  with  committing  perjnrr  In  an  af 
Hdavit  on  an  Interpleader  rule.  It  was  held 
that  the  Indictment  for  perjury  waa  bad  be- 
cause tbe  alBdavIt  did  not  appear  to  have  been 
made  In  a  Judicial  proceeding. 

Wbere  perjury  is  predicated  of  answers 
made  by  defendant  to  certain  interrogatories 
propounded  to  blm  on  a  writ  of  scire  facias, 
unless  tbe  indictment  alleges  the  entry  or  pen- 
dency of  sucb  writ  In  court.  It  will  be  Invalid. 
State  V.  Hanson.  39  Ue.  887. 

In  Com.  V.  Warden,  11  Met.  406,  an  Indict- 
ment assigned  perjury  on  an  answer  to  a  bill 
of  discovery.  There  was  no  particular  and 
precise  averment  that  the  court  took  Jurisdic- 
tion or  cognisance  of  tbe  bill  for  tbe  discovery, 
or  liy  enj  Judicial  order  required  tbe  deCsndaat 
to  answur  thereto.   The  coor^  bowerer,  hdd 
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wherein  the  testimony  was  ^ven  were  null 
and  void  for  want  of  jurisdiction. 

The  trial  of  all  crimes,  exc^t  in  cases  of 
impeachment,  shall  be  by  jury. 

U.  3.  Const,  art  3.  i  2. 

Tn  all  criminal  prosecatioiu  the  accused 
Rhall  enjoy  the  right  to  a  speedy  and  public 
trial  by  an  impartial  jury  of  t^e  state  and 
district  wherein  the  crime  shall  have  been 
committed,  which  district  shall  have  been 
previously  ascertained  by  law.  • 

Const.  6th  Amend, 

T^eae  constitutional  provisions  are  ap- 
plicable in  full  force  to  the  territory  of  Ok- 
lahonia. 

Thompson  y.  Utah,  170  U.  S.  343,  42  L.  «d. 
1061,  18  Sup.  Ct.  Bep.  620;  Collier  v.  Ter- 
ritory, 2  Okla.  444,  37  Pac.  819. 

They  require  that,  in  the  territory  of 
Oklahoma,  all  criminal  trials  shall  be  con- 


ducted according  to  the  practice  at  oonunoD 
law  at  the  time  of  the  adoptitHi  of  the  Fed- 
eral Constitution;  and  in  all  cases  where  an 
offense  was  triable  by  a  jury  they  require  a 
trial  by  a  common-law  jury,  and  a  common- 
law  jury  conaists  of  twelve  persons. 

Cooley,  Const  Lim.  6th  ed.  p.  390;  Can- 
cemi  V.  People,  18  N.  Y.  128;  BiU  v.  People, 
16  Mich.  331 ;  Work  v.  State,  2  Ohio  St.  2!t6. 
59  Am.  Dec.  671;  CcUUin  v.  Wilson,  127  V. 
S.  540,  32  L.  ed.  223,  8  Sup.  Ct  Bep.  1301. 

The  oH'ense  of  libel,  with  which  the  defend- 
ant Martin,  in  the  cane  wherein  the  plaintiff 
in  error  testified,  was  charged,  is  a  very 
grave  public,  indictable  crim^  and  upon  oon- 
victiou  is,  and,  at  that  time  was,  "punish- 
able by  imprisonment  in  the  county  jail  not 
more  than  one  year,  or  by  a.  fine  not  exceed- 
ing $1,000,  or  both,  at  the  discretion  of  the 
judge. 


tbat,  taking  the  whole  indictment,  It  snfflclmtlr 
appeared  tbat  the  answer  was  made  bj  the  de- 
fendant as  a  party  to  the  bill  which  had  been 
filed  against  him. 

Perjury  may  be  assigned  on  an  affidavit  In 
support  of  the  allegations  In  a  bill  for  an  in- 
junction, though  so  motion  was  ever  made  for 
an  Injanction.   Hex  t.  White,  Uoody  *  U.  271. 

In  Com.  V.  Knight,  12  Uass.  274,  7  Am.  Dee. 
7S,  it  was  held  to  be  sufficient  In  an  Indletmoit 
for  perjury  to  all^  that  the  perjury  was  com- 
mitted on  the  trial  of  an  Issue  duly  Joined,  with- 
out an  upress  allegation  tbat  the  cause  of  ac< 
tlon  was  within  the  Jnrlsdlctlw  of  the  court. 

Defeeta  l»  orgatiigation  or  eonstitutton  of  tri- 
bunal. 

The  doctrine  that  want  of  Jurisdiction  will 
defeat  a  charge  of  perjury  lias  been  applied 
where  the  want  of  Jurisdiction  arose  from  some 
defect  or  Invalidity  in  the  organisation  or  con- 
stitution of  the  Judicial  trtbonal  before  which 
the  perjury  is  charged  to  have  been  committed; 
thus: 

Fcrjury  cannot  be  asidgned  on  false  testi- 
mony In  a  bastardy  proceeding  In  a  "justice's 
court"  presided  over  by  two  justices  of  the 

peace,  where  the  law  confers  the  Jurisdiction  of 
such  proceedings  upon  a  temporary  court  con- 
sisting of  one  justice  of  the  peace  only.  Renew 
V.  Bute,  79  Ga.  162.  4  S.  B.  19.  In  this  case 
the  judgment  under  the  Indictment  for  perjnry 
was  arrested  because  the  indictment  alleged 
that  the  false  oath  was  taken  and  the  false  tes- 
timony given  In  a  "Justice's  court"  presided 
over  by  two  named  Justices  of  the  peace. 

An  indictment  for  perjury  before  a  military 
court  of  Inquiry  Is  bad  where  it  does  not  appear 
therefrom  of  what  number  of  ofllcers  the  court 
of  tngalry  consisted,  or  what  was  the  respec- 
tive rank  of  the  officers,  so  as  to  enable  the  lo- 
preme  court  to  dlHcern  whether  the  court  of 
inquiry  was  count  ituted  according  to  law. 
Conner  r.  Com.  2  Va.  Cas.  SO. 

Penury  cannot  be  predicated  of  testimony 
upon  an  Investigation  before  a  committee  of 
the  general  council  of  a  city  Illegally  appointed 
to  investigate  certain  charges  made  against  Its 
members.  Com.  v.  Hillenbrand,  99  Ky.  407,  29 
8.  W.  287.  In  this  case  there  was  no  authority 
whatever  for  the  appointment  of  the  committee. 

In  State  v.  Flummer,  60  He.  217.  an  indict- 
ment for  perjury  was  held  Insufficient  because 
it  did  not  appear  therefrom  that  tbe  referees 
before  whom  the  perjury  was  charged  to  have 
been  committed  had  been  appointed  before  the 
time  of  the  alleged  perjury. 

It  Is  a  necessary  element  of  tbe  offense  of 
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perjury  charged  to  have  been  committed  in  a 
criminal  trial  in  a  Justice's  court  that  the  tri- 
bunal In  which  such  trial  was  had  ^ould  have 
been  r^ularly  and  legally  organised  for  the 
trlnl,  and,  as  an  Incident  of  this,  it  must  be 
shown  tbat  the  justices  were  sworn  to  try  the 
Issue  Joined  between  the  state  and  the  defend- 
ant in  that  case.  Curtley  v.  State  (Tex."  Crlm. 
Rep.)  69  B.  W.  44. 

Perjnry  may  not  be  predicated  of  a  criminal 
complaint  made  upon  oath  before  a  magistrate 
who  was  not  suthorized  to  administer  the  oath, 
because  he  had  taken  the  oath  of  qualification 
before  a  person  not  anthortted  to  administer  tt. 
State  T.  Hayward,  1  Nott  ft  H'C.  046. 

But  perjury  ma;  be  predicated  of  tbe  false 
testimony  of  a  witness  who  was  sworn  by  a 
justice  of  tbe  peace  In  a  proceeding  before  ar- 
bitrators, notwithstanding  that  the  arbitrators 
were  not  sworn,  where  the  parties  to  the  arbi- 
tration tacitly  consented  to  go  on  witbovt 
swearing  them.  Howard  V.  Sexton,  1  Denio. 
440. 

One  guilty  of  false  swearing  In  a  proceeding- 
presided  over  by  a  judge  of  the  county  court 
who  had  no  authority  to  act  In  such  a  proceed- 
ing cannot  be  punished  as  tor  perjnry.  People 
V.  Tracy,  8  Wend.  265. 

It  was  held  In  State  v.  Williams,  61  Kan. 
739,  60  Pac.  1050,  that  perjury  might  be  predi- 
cated of  false  testimony  In  a  proceeding  before 
a  de  facto  police  Judge.  In  this  case  tbere  was 
a  de  iure  office,  and  the  functions  thereof  bad 
been  exercised  by  the  de  facto  Judge  wltb  the 
acquiescence  of  the  public.  And  tbe  defend- 
ant himself  bad  acquiesced  by  appealing-  from 
bis  decision  In  the  case  In  which  tbe  perjury 
was  charged  to  have  been  committed.  It  was 
claimed,  however,  tbat  such  Judge  had  resided 
out  of  the  city,  and  was  therefore  dlsqualtfled 
to  hold  the  office.  For  the  reasons  givtm  fn 
stating  the  scope  of  this  note,  the  gmeral  ques- 
tion SB  to  whether  perjury  may  be  assigned  on 
a  false  oath  before  a  de  facto  ofllcer  is  not 
treated  h«^. 

When  the  oourt  had  lost  or  ecoesdad  tts  /Mris- 
dtetloM. 

When  a  court  once  liaving  Jurisdiction  has 
lost  It,  perjury  cannot  be  predicated  of  the  evi- 
dence given  in  tbe  subsequent  proceedii^ ; 
thns: 

In  State  v.  Hall.  49  He.  412.  It  was  hdd  that 
perjury  could  not  be  predicated  of  false  testi- 
mony given  on  a  trial  before  a  Justice  of  tti^ 
peace  after  the  justice,  having  on  the  return 
day  defaulted  the  action,  bad,  without  aaUmr- 
Ity,  taken  off  the  default  and  allowed  the  ac- 
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Okla.  Stat.  1803,  S  2152;  Okla.  Sess.  Laws 
1896,  chap.  88,  S  8 ;  8  Wharton,  Crim.  Law, 
g  2523a,  note. 

Tha  only  tribunal  authorized  to  try  orim- 
ioal  libel  at  the  time  the  case  of  Territory 
v.-.Vartin  was  tried  waa  one  consisting  of 
a  court  of  record  and  twelve  qualified  jurors. 

People  T.  Smith,  9  Kich.  193;  Wilson  v. 
State,  18  Ark.  COl;  Brovm  v.  Btate,  16  Ind. 
496;  ^^^a^e  v.  Carman,  63  Iowa,  130,  50  Am. 
Rep.  741,  18  N.  W.  691;  State  v.  Larrigan, 
06  Iowa,  420,  23  N.  W.  007 ;  Karll  v.  Kuhn, 
38  Neb:  530,  57  N.  W.  379;  Oollier  v.  Ter- 
ritory. 2  Okla.  444,  37  Pac.  810;  Gallan  v. 
Wilson,  127  U.  S.  540,  32  L.  ed.  223,  8  Sup. 
Ct  Rep.  1301;  Greene  v.  Briggs,  I  Curt  C. 
G.  311,  Fed.  Cas.  5,764;  8aoo  v.  Went- 
worth,  87  Me.  165,  58  Am.  Dee.  786;  Capi- 
tal TraoUon  Co.  v.  Hof,  174  U.  S.  1,  43  L.  ed. 
878,  10  Sup.  Ct.  Sep.  580. 

tlon  to  proceed.  The  dedtitm  la  upon  the 
Knmnd  that  the  juatlc©  bad  lost  Jurisdiction, 
and  that  the  consnit  of  the  parties  did  oot  re- 
store It. 

And  the  doctrlos  applies  when  the  Jurisdic- 
tion has  been  exceeded;  thus: 

Perjury  cannot  be  predicated  of  Calse  testi- 
mony ^Iren  b;  others  than  the  complainant  on 
a  preliminary  examination  before  a  Justice  of 
the  peace  under  a  bastardy  act,  where  such  act 
only  antborlsed  the  Justice  to  admlnlstw  the 
oath  to  the  complainant,  bat  he,  without  au- 
thority, assumed  Jurisdiction  to  try  the  case 
on  its  merits  and  administer  oaths  and  etamlne 
other  wltneeees.  Hamm  t.  Wlckllne,  26  Ohio 
St.  81. 

Deteef9  in  prettmtnary  matter*  affecting  the 
ivrtaiOetHm  to  the  psrMoiilsr  otue. 

That  the  Jurisdiction  of  the  court,  which  had 
general  Jurisdiction  of  the  Dirense,  bad  not 
properly  attached  to  the  particular  case  in 
which  the  perjury  1*  eharsed  to  hare  been  com- 
mitted because  the  complaint  In  that  case  waa 
not  sworn  to  does  not  defeat  the  cliarge  of  per- 
jury. Anderson  t.  State,  24  Tez.  App.  705,  7 
S.  W.  40.  The  court  dlstingulsbes  between  a 
case  where  the  court  was  without  Jurisdiction 
of  the  offense,  the  subject-matter  of  litigation, 
and  a  case  where  the  Jurisdiction  had  not  at- 
tached. It  conceded  that,  under  the  common 
law,  perjury  could  not  be  assigned  on  false  tes- 
timony io  either  of  these  cases,  but  held  that 
that  rule  has  been  In  effect  abrogated,  with  re- 
spect to  a  case  where  the  court  had  Jurisdiction 
of  the  offMtae  but  not  of  the  iwrtlcular  case,  by 
the  provision  of  the  bill  of  rights  that  a  person 
fibsll  not  be  again  put  upon  trial  for  the  same 
offense  after  a  verdict  of  not  guilty  In  a  court 
of  com|»etent  Jurisdiction.  The  argument  is 
that  the  purpose  of  this  provlsim  was  to  pro- 
tect one  who  had  been  acquitted  after  a  trial  by 
a  canrt  of  competent  Jurisdiction  though  Juris- 
diction bad  not  properly  attached  In  tbe  par- 
ticular case ;  and  that  tbe  prosecution  In  such 
a  case,  being  sufficient  to  bar  another  prosecu- 
tion, la  also  sufficient  for  the  purpose  of  as- 
signing perjury  on  false  testimony  therein. 

In  Wilson  V.  State,  27  Tez.  App.  47,  10  S.  W. 
740,  It  was  held  that  perjury  could  not  be  pred- 
icated of  false  testimony  In  a  criminal  pro- 
ceeding where  the  information  In  that  proceed- 
ing was  not  supported  by  the  oath  of  a  cred- 
ible person  as  required  hy  ststnte.  The  court 
say^ :  "This  oath  is  called  a  complaint.  It 
Is  the  basis  and  foundation  upon  which  the  In- 
foraiatlon  rests  and  la  a  necessary  part  of, 
nod  must  be  filed  with,  tbe  Information  (Code 
54  L.  R.  A. 


Perjury  oounot  be  predicated  upon  testi- 
mony given  in  1^'conrse  of  a  proceeding 
which  is  coram  nqn  judice;  and  therefore, 
upon  the  record,  the  plaintiff  in  error  could 
not  have  been,  was  not,  and  cannot  be,  law- 
fully convicted. 

People  V.  Tracy,  9  Wend.  265;  Com.  v. 
Hillenbrand,  96  Ky.  407,  20  S.  W.  287; 
Montgomery  v.  State,  10  Ohio,  220;  Com.  v. 
White.  H  Pick.  45.');  State  v.  Tkibodauj),  40 
J^.  Ann.  16,  21  So.  127;  Pfople  v.  Boward, 
111  Cal.  6.55,  44  Pac.  342. 

The  probate  court  had  no  jurisdiction  to 
try  the  case  of  Territory  v.  ifarftn  upon  a 
complaint,  and  without  an  information  or 
indicUnent. 

OoUier  t.  Territory,  2  Okla.  444,  37  Pac. 
810. 

At  the  time  of  the  trial  of  Territory  v. 
Martin,  the  probate  judge,  who  assumed  to 

Crlm.  Proe.  art.  88).  Without  a  complaint  an 
information  would  be  wholly  Invalid, — wooid 
confer  no  Jurisdiction  upon  tbe  court,  and 
would  be  worthless  for  any  purpose.  .  .  . 
It  follows;  then,  that,  in  order  to  sustain  an 
allegation  of  Judicial  proceedings  by  Informa- 
tion, not  only  must  sudi  information  be  Intro* 
duced  In  evidence,  but  the  complaint  upon 
which  1.  Is  based  or  founded  must  be  also  In- 
troduced." Anderson  v.  State,  24  Tez.  App. 
706,  7  S.  W.  40,  Is  not  alluded  to  with  refer- 
ence to  this  point,  although  it  Is  cited  on  an- 
other point  In  tbe  case.  It  Is  not  apparent, 
however,  why  the  theory  on  which  that  case 
was  decided  would  not  equally  apply  to  this 
case. 

The  concession  In  Anderson  v.  State  that  at 
common  law.  In  order  to  sustain  a  charge  of 
perjury,  the  eonrt  must  not  only  have  had 
general  Jurisdiction,  but  jurisdiction  must  have 
attached  In  the  particular  case  In  which  tbe 
perjury  la  charged  to  have  been  committed. 
Is  supported  by  tbe  following  cases: 

Pcrjnry  cannot  be  predicated  of  a  false  oath 
where  the  officer  or  tribunal  before  whom  It  was 
token  had  no  Jurisdiction  of  tbe  subject-mat- 
ter of  tbo  oath,  notwithstanding  that  there 
may  have  been  generaJ  autborlly  to  administer 
ouths  In  like  cases  If  within  tbe  Jurisdiction, 
People  V.  Uowurd.  Ill  Cal.  655,  44  Pac.  842. 

In  Johnson  v.  State,  58  Ga.  807,  perjury  was 
assigned  of  testimony  in  a  prosecution  for 
larceny  .before  a  criminal  court  whose  Juris- 
diction was  limited  to  cases  of  Isrceny  not 
amounting  to  a  felony.  The  record  In  such  pro- 
ceeding waa  excluded  from  evidence,  because 
the  adldavlt  opon  which  the  written  accusation 
was  required  by  statute  to  t>e  founded  did  not 
affirmatively  show  that  the  larceny  charged 
did  not  amount  to  a  felony.  Tbe  decision  fs 
upon  tbe  ground  tliat  tlie  affidavit  is  tbe  toanda- 
tion  of  the  jurlsdietlon. 

Perjnry  cannot  be  assigned  on  sworn  state- 
ments of  a  person  subpoenaed  before  a  Justice 
of  tbe  peace  to  furnish  testimony  upon  which 
to  base  a  complaint  for  a  violation  of  tbe 
liquor  law,  no  complaint,  oral  or  written,  hav- 
ing been  made  to  the  Justice  at  tbe  time  the 
statements  were  made.  People  v.  Tltmns,  102 
Ulch.  S18,  60  N.  W.  603. 

In  Ke«.  V.  Scotton,  5  Q.  B.  408,  Dav.  &  M. 
501,  1  New  Sess.  Cas.  27,  13  L.  J.  Q.  B.  N. 
S.  58,  It  was  held  to  be  a  fatal  objection  to  a 
prosecution  tor  perjury  assigned  on  testimony 
given  In  a  criminal  prosecution  that  the  In- 
formation In  such  prosecution  was  not  bssed 
on  a  charge  under  oath.  The  decision  Is  upon 
the  ground  that  tbe  oath  In  this  case  was  a 
Jurisdictional  requisite.    The  statute  required 
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preside,  did  not  posiwBB^tlie  requisite  quali- 
fications. 

The  auperrision  of  a  judge  poasessing  this 
Btatutory  qualification  was  an  absolutely 
essential  component  part  of  a  juiy  trial  as 
secured  by  the  Constitution. 

Capital  Tractwn  Co.  v.  Hof.  174  U.  8.  1, 
43  L.  ed.  873,  10  Sup.  Ct.  Rep.  680. 

Mr.  J.  O.  Strang  Attorney  General,  for 
defendant  in  error: 

The  jurisdiction  of  the  probats  court  in 
cases  of  criminal  libel  (the  crime  of  which 
Martin  was  convicted)  is  settled. 

Martin  v.  Territory,  8  Okla.  41,  60  Pae. 
712. 

HaliMV(  J.,  dellTerad  the  opinion  of  the 
court: 

The  appellant,  Bobert  Morford,  was  in- 
dicted, tried,  and  convicted  of  thb  crime  of 

the  charge*  to  be  deposed  to  under  oath  h^re 
any  other  proceeding!  should  be  bad. 

In  Kes.  V.  rearce,  3  Beat  &  S.  631,  9  Cox, 
C.  C.  258,  S  Jur.  N.  8.  647,  T  L.  T.  N.  8.  B97, 
11  Week.  Rep.  2SG,  tt  was  held  that  perjury 
could  not  be  asslcned  on  an  ezanlnatlmi  nndw 
a  Jndsnient  summons  taken  oat  by  a  married 
woman  In  ber  own  name,  without  making  her 
huflbsnd  a  party,  on  a  Judgmrat  recovered  be- 
fore her  marriage,  notwitbatandlsg  that  before 
the  giving  of  the  evidence  on  which  perjury  Is 
assigned  the  court  amesdcd  the  suiumone  by 
striking  out  the  name  of  the  plaintiff  and  sub- 
stituting therefor  the  names  of  the  husband 
and  wife.  The  decision  la  upon  the  ground 
thaf  ttie  amendment  was  made  without  Juris- 
diction, and  that  the  defendant  therefore  was 
sworn  in  s  cause  which  bad  no  existence. 

It  will  be  observed  that  In  the  Kngllsh  cases 
next  cited  It  was  held  tbst  perjury  might  be 
predicated  of  false  evidence  In  cases  that  were 
apparently  subject  to  defects  In  the  prelimin- 
ary proeeediivs  very  much  like  the  defect  In 
the  proceeding  involved  In  Anderson  T.  State^ 
24  Tez.  App.  TOfi,  7  B,  W.  40.  Ttaese  eases, 
however,  do  not  contradict  the  concession  made 
In  that  rase,  but,  on  the  contrary,  support  It. 
In  that  case  the  defect  was  held  to  be  one  that 
prevented  the  Jurisdiction  from  attaching  In 
the  particular  case;  but  In  the  Kngllsh  cases. 
It  will  be  observed,  tbe  detects  were  not  deemed 
to  prevent  the  Jurisdiction  from  attaching  in 
the  particular  case. 

In  Iteg.  V.  Berry,  Bell.  C.  C.  46.  8  Cox,  C.  C. 
121.  28  I-  J.  M.  C.  N.  S.  86,  6  Jur.  N.  S.  320, 
It  was  held  that  the  fact  that  the  summons 
In  s  bastardy  proceeding  alleged  that  the  de- 
fendant had  paid  money  for  the  maintenance 
of  the  child  within  twelve  months  after  Its 
birth,  instead  of  alleging  that  she  hsd  given 
proof  of  this  fact,  did  not  prevent  perjury 
from  being  assigned  on  testimony  given  In  tlw 
proceedings,  where  tbe  putaUvs  father  appeared 
according  to  the  exigency  of  the  summons,  and 
made  no  objection  to  the  proceedings,  but  went 
to  trial  upon  the  merits.  The  declaion  Is  upon 
the  ground  that  the  father  liad  waived  any  Ir- 
regularity that  there  might  be  In  tbe  process, 
and  that  when  he  hsd  thus  committed  hiniaelf 
to  tbe  .lurlsdlctlon  of  tbe  eonrt,  the  court  hsd 
jurisdictinn  to  hear  and  decide  the  suit.  This 
was  anid  to  be  the  case,  even  conceding  that, 
II  he  had  not  appeared,  the  court  could  not 
lawfully  have  proceeded  to  bear  evidence  of 
paternity,  or  that.  If  he  had  appeared  and  ob- 
jected to  the  issuing  of  the  summons,  the  ob- 
jection ought  to  have  prevailed. 

Kt-i;.  V.  Simnionds,  8  Cox,  C.  C.  190  applies 
the  doctrine  of  Reg.  v.  Berry  to  a  case  where 
&4  I*.  R.  A. 


perjuiy  iu  the  district  court  of  Psyne  ooan- 
t^*,  and  sentenced  to  eerve  a  term  of  flr« 

years  at  hard  labor  in  the  territorial  peni- 
tentiary-, at  Lansioff,  Kansas.  The  perjury 
of  which  tbe  defendant  was  convicted  wan 
assigned  upon  certain  alleged  false  testi- 
mony given  in  the  caae  of  the  territory 
against  William  O.  Martin,  who  was  tried 
and  oonvicted  upon  the  charge  of  criminal 
libel  in  the  probate  court  of  Payne  county 
in  November,  1897.  There  is  no  oontention 
in  the  brief  of  counsel  for  appellant  that 
any  error  was  committed  in  the  trial  of  the 
caae  at  bar  which  would  warrant  a  reversal 
of  the  cause,  but  tbe  only  contention  is  that 
in  the  caae  of  the  territory  a|;ainat  Martin, 
who  was  tried  and  convicted  of  criminal  libel 
in  the  probate  court,  and  which  judgment 
was  snfaeequently  afOrmed  by  this  court  (8 
Okla.  41,  60  Pac.  712),  he  was  not  tried  for 


tbe  bastardy  summona  was  regular  on  Iti  Cacc^ 
and  alleged  that  proof  bad  bem  given  of  pay- 
ment of  money  by  the  father  within  twelve 
months  after  the  birth  of  the  child  for  its 
maintenance,  though  In  fact  no  such  proof  bad 
been  made  before  the  sammonlng  Justice. 
Cockbum,  Ch.  J.,  says  that  B^.  v.  Berry  Aowa 
that  such  proof  Is  not  a  matter  of  sabstance 
essential  to  found  the  Jurisdiction  of  tbe  Jna- 
tices.  but  a  matter  of  process  only,  which  may 
be  waived  by  the  defendant  If  iw  chooses. 

Perjury  may  be  ssalgncd  on  the  testimony  In 
s  criminal  trial  twfore  Justices,  notwithstand- 
ing that  the  warrant  upon  which  tbe  defend- 
ant in  such  trIsJ  was  arrested  was  Illegal  hav- 
ing been  Issued  without  a  written  oath  or  In- 
formation. Queen  v.  Hughes,  L.  I),  4  Q.  B. 
Ulv.  614,  48  L.  J.  M.  C  N.  8.  ISl,  40  L.  T. 
N.  8.  685.  This  was  a  decision  In  the  court 
for  Crown  esses  reserved.  Lord  Coleridge.  Cl>. 
J.,  E>e&man,  J.,  Pollock  and  Huddleston.  BB., 
Field,  LIndley,  Uanisty,  Hawkins,  snd  Ixtpea, 
JJ.,  concurred  In  afflrming  tbe  conviction  iu 
the  perjury  ease.  Tbe  opinion  of  Hawkins,  J., 
In  which  Lord  Ceterldge.  Ch.  J..  ENilIoefc.  B.. 
and  Llndley,  J.,  concurred,  puts  the  declsl<« 
upon  the  ground  that  while  tbe  defendant  la 
the  original  proceeding  was  Ulegatly  brought 
before  the  court,  the  court,  nevertheless,  hsd 
jurisdiction.  It  says  that  there  Is  a  marked 
distinction  between  the  Jurisdiction  to  take 
cognisance  of  sn  offense  snd  the  Jurisdlctloa 
to  issue  a  particular  process  to  compel  tbe  ac- 
cused to  answer  It.  Reg.  v.  Scolton,  S  Q.  B. 
493,  Dsv.  ft  H.  601,  1  New  8esa  Cas.  27,  IS 
L.  J.  Q.  B.  N.  8.  68,  supro,  was  distinguished 
upon  the  ground  tbst  there  tbe  statute  rc- 
(jDired  a  charge  to  be  deposed  to  on  oath  before 
any  proceedings  should  be  hod  or  taken  opoa 
the  information,  thus  making  the  depoeitiM 
nnder  oath  a  Jurisdictional  requirement. 

Perjury  may  be  assigned  oa  fslse  testlaonr 
at  the  hearing  of  an  alDItatlon  aummona,  not- 
withstanding that  there  was  no  written  depo- 
titlon  of  the  woman  atating  the  paternity  of 
tbe  child  Bs  required  by  statute.  Reg.  v.  Fletch- 
er, L.  B.  1  C.  C.  320,  12  Cox.  C.  C.  77,  40  L. 
J.  H.  C.  N.  a.  128,  24  L.  T.  N.  B.  742.  19  Wwk. 
Rep.  781.  The  decision  Is  upon  the  ground 
tbst  the  magistrate  had  Jurisdiction  to  hear 
the  summona  the  defendant  in  tbe  aOlllatloB 
proceeding  having  waived  tlie  want  of  a  depo- 
sition by  falling  to  make  any  objection  la  that 
proceeding. 

In  Beg.  V.  Hillatd,  Dears.  C  C.  166.  tt  Cttx, 
C.  C.  160,  22  L.  J.  H.  C.  H.  8.  IW.  IT  Jur.  400. 
It  was  held  that  where  a  magistrate  was,  by 
one  section  of  a  statute,  given  Jurisdiction  to 
convict  summarily  bi  cases  of  mallcloua  daa- 
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such  oSeom  ncoording  to  law;  tliat  said  trial 
of  Martin  was  coram  non  jwiiee,  and  there- 
fore void,  for  the  following  reasons :  (I) 
That  the  trial  in  the  case  of  the  territory 
against  Martin  in  the  probate  court,  where- 
in it  is  alleged  in  this  case  that  tlie  false 
testimony  was  given  was  had  before  a  jury 
composed  of  only  six  persona;  (2)  that  said 
trial  was  had  upon  a  mere  complaint  of  one 
other  than  the  county  attorney;  (3)  that 
the  trial  by  jury  was  presided  over  by  a 
probate  judge  wuo  was  not  a  lawyer,  nor 
ever  licensed  to  practise  law. 

In  MarUn  v.  Tevntory,  8  Okla.  41,  SB  Pac. 
712,  this  court  held  that  the  probate  courts 
of  this  territory  have  jurisdiction  of  the  of- 
fense of  crimiiml  libel.  The  probate  court 
having  jurisdiction  of  the  defendant  and  of 
the  offense  of  which  he  was  convicted,  any 
error  occurring  during  the  trial,  no  matt^'r 

age  to  property,  a  sabseqneat  section  providing 
for  an  Informatloa  on  oath  la  sneb  csm  did 
not  make  an  Information  on  oatb  essential  to 
tbe  Jurisdiction  of  the  magistrate  to  bear  the 
case  when  the  partr  charged  appeared  before 
blm,  and  therefore  perjury  might  be  assigned 
on  false  testimony  on  a  trial  under  such  stat- 
Dte  without  an  InCormaCkin  or  oath. 

Where  a  party  appears  before  a  Justice 
diarged  with  an  offense  within  bis  Jarlsdlc- 
tton,  the  Justice  has  Jurisdiction  to  dispose  of 
the  case  without  a  summons,  or  without  any 
information  In  writing  being  laid  before  him, 
unless  the  statnte  creating  the  offwae  imposes 
the  obligation  of  not  hearing  the  case  without 
these  prellmlnarlea  Beg.  v.  Shaw,  10  Cox,  C. 
C.  66,  Leigh  ft  C.  C.  C.  K79,  84  L.  J.  M.  C.  N. 
B.  169.  11  Jur.  N.  8.  415,  12  L.  T.  N.  8.  470, 
13  Week.  Rep.  602. 

In  State  v.  Peters,  107  N.  C.  876,  12  8.  E. 
74,  it  was  held  that  the  fact  that  the  warrant 
In  the  prosecution  in  which  the  perjary  Is 
charged  to  have  been  committed  was  Issued 
without  a  sworn  complaint  or  affidavit  did  not 
defeat  the  charge  of  perjury.  This  was  upon 
the  ground  that  no  wrlttm  affldavlt  or  com- 
plaint was  required;  that  an  ^ipellate  court 
could  only  look  at  the  warrant,  and  could  not 
look  behind  the  warrant  for  objections  lying 
in  the  defects  or  Irregularities  of  the  prelim- 
inary evidence;  and  that  whatever  might  have 
been  the  ^lect.  If  there  had  been  no  oral  com- 
plaint or  oath,  and  sncb  objection  bad  been 
taken  on  the  trial,  such  objection  could  not 
have  availed  when  raised  for  the  first  time  on 
appeal.  A  lortioH  It  could  not  be  raised  col- 
laterally In  a  proasentlMk  (or  perjury. 

Wkm  wmt  of  /vriftffotto*  ortoM  from  foot*  de- 
koTM  tk»  rteord. 

A  dlsthictioa  Is  to  be  obswved  between  want 
of  Jarisdlctlon  to  tahe  cognisance  of  a  case  and 

want  of  JurlBdIrtlon  to  proceed  to  Judgment 
therein.  It  frequently  happens  that  want  of 
Jurlsdlcrion  in  the  latter  sense  arises  from  some 
matter  dehort  the  record,  which  appears  only 
after  investigation.  The  court,  therefore,  may 
have  had  Jurisdiction  to  make  such  investiga- 
tion, although  the  facts  as  they  ultimately  ap- 
peared showed  that  It  bad  no  Jurisdiction  to 
proceed  to  Judgment;  and  It  follows  that  per- 
jury may  be  predicated  of  false  teatlmony  dur- 
ing each  Investigation. 

In  Com.  T.  Welngartner,  14  Ky.  I<.  Bep.  221, 
27  8.  W.  816,  perjury  was  assigned  on  false 
swearing  in  a  forcible  detainer  proceeding  be- 
fore a  justice  of  the  peace  In  and  for  a  cer- 
tain county.  It  ms  urged.  In  support  of  a 
fi4  L.  B.  A. 


how  irregular  or  erroneous  it  might  have 
been,  -is  no  excuse  or  justificaUon  for  the 
crime  of  perjury,  for  which  Morford  was  in- 
dicted, tried,  and  convicted.  It  is  true  that 
the  doctrine  is  wei\  established  that,  where 
the  eourt  has  no  jurisdicUon  of  the  defend- 
ant or  of  the  crime  of  which  he  is  charged, 
any  false  testimony  givMi  in  the  course  of 
such  trial  does  not  constitute  perjury,  but, 
on  the  other  hand,  if  the  triaf  was  merely 
voidable,  even  if  there  be  such  defecta  as 
would  require  a  reversal  of  the  cause  on  ap- 
peal, falae  testimony  given  in  the  course  of 
such  trial,  if  material,  constitutes  perjury. 
Wharton,  in  hie  work  cm  Criminal  Law  ($ 
2225).  announces  the  rule  ai  follows:  "A 
suit  which  is  actually  void  and  null  from 
want  of  jurisdiction  or  other  incurable  de- 
fects is  not  one  in  which  perjury  can  be  com- 
mitted.   But  if  the  proceedings  are  merdy 

demurrer  to  the  indictment,  that  it  should  have 
shown  the  Jurisdictional  (act  that  the  prendaes 
In  dispute  In  the  forcible  detainer  case  were 
situated  In  such  county,  as  otherwise  the  Jus- 
tice would  have  I>eeii  without  authority  to  ad- 
minister the  oath.  The  court  aald,  however, 
that  the  officer  was  authorized  to  administer 
oaths  generally,  and  that  the  subject-matter  of 
the  controversy  was  one  concerning  which  the 
witness  could  generally  be  sworn,  and  that  he 
might  have  been  sworn  by  the  Justice  touching 
any  matter,  however  Immaterial,  ctHUiected  with 
the  proceeding,  even  to  locating  the  premisea, 
and  IC  he  bad  knowingly  and  wilfully  swmu 
AUsely,  he  was  guilty  without  regard  to 
whether  or  not  the  Justice  had  Jurisdiction  to 
render  a  final  Judgment.  The  testimony  as  set 
out  In  the  indictment  did  not  relate, to  the 
location  of  the  property. 

In  State  v.  Gates,  107  N.  C.  832,  12  8.  E. 
310,  supra,  where  It  was  held  that  perjury 
could  not  be  predicated  of  false  evldmce  on  a 
motion  to  tax  a  prosecutor  with  costs  In  a 
criminal  proceeding  in  which  the  grand  Jury 
had  ignored  the  bill,  because  no  power  was 
conferred  upm  the  court  to  tax  a  prosecntor 
with  costs  when  the  bill  Is  Ignored,  the  court 
said;  "The  test,  according  to  Uie  autlwrltles, 
seems  to  be  that  If  upon  the  state  of  facts  al- 
leged by  the  state  or  (in  a  civil  action)  by  the 
plaintiff  the  court  has  Jurisdiction,  there  Is  an 
Issue  If  they  are  denied  by  the  defendant,  and 
any  Jtalse  swearing  upon  a  matter  material  to 
such  issue  is  perjnry,  although  on  the  trial  It 
might  turn  out  that  upon  the  truth  of  the  facts 
as  found  there  was  not  any  case  against  the 
defendsnt,  or  none  of  which  the  court  had  Ju- 
risdiction. Here  the  contention  of  the  state 
was  that  .  .  .  [he,  the  prosecutor]  had 
instituted  a  criminal  action  frivolously  and  ma- 
liciously, and  that  the  grand  Jury  had  Ignored 
the  bill.  Taking  these  facts  to  be  all  true, 
the  court  had  no  Jurisdiction  of  the  offense,  and 
It  wss  therefuv  Immaterial  In  law  whether 
the  defendant  swore  falsely  or  not." 

Pedury  may  be  predicated  of  a  false  deposi- 
tion made  In  Ohio  to  prove  the  residence  of 
the  complainant  in  a  bill  of  divorce  brought  In 
another  state,  and  to  establi^  the  cause  of 
divorce,  where  the  petition  in  tKe  divorce  suit 
alleged,  as  required  by  statute,  the  residence  of 
the  complainant  In  the  county  wherein  the  suit 
was  brought,  notwithstanding  that,  as  a  mat- 
ter of  fact,  be  was  not  a  resident  of  the  county 
or  the  state.    Stewart  v.  State,  22  Ohio  St.  477. 

In  Reg.  V.  Proud,  L.  R.  1  C.  C.  71,  36  L.  J.  U. 
C.  N.  8.  62,  18  h.  T.  N.  8.  884.  15  Week.  Rep. 
706,  10  Cox,  C.  C.  455,  the  defendant  was  In- 
dicted for  perjury  committed  before  a  police 
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Toidable,  etven  though  there  be  such  defect* 
as  require  a  revereal  on  error,  false  swear- 
ing in  its  conduct  is  perjuiy,  if  such  false 
evidence  coiiM  ai^  contingency  be  intro- 
duced as  testimony." 

The  trial  of  Martin  by  a  jury  oompoeed 
of  only  six  persons,  upon  the  charge  of  crim- 
inal libel,  if  error,  was  merely  erroneoun, 
and  would  not  render  the  entire  proceedingH 
null  and  void  for  want  of  jurisdiction.  And 
hence,  we  think,  so  far  aa  the  issues  involved 
in  this  case  are  concerned,  it  is  wholly  im- 
material whether  or  not  Martin  was  tried 
by  a  jury  of  six  persons  or  by  a  jury  com- 
posed of  twelve  persons,  aa  it  is  eontended 
by  the  appellant.  It  voiild  be  a  strange  and 
novel  doctrine  to  announce  that  po-juiy 
could  not  be  predicated  upon  false  testimony 
given  in  Uie  course  of  a  trial  that  was  mere- 
ly irregular,  erroneous,  or  voidable,  and 


wliioh  could  not  affect  the  jurisdiction  of  the 
court  in  which  the  trial  was  had,  although 
such  errors  might  have  occurred  on  the  trial 
as  to  constitute  reversible  error  on  appeal. 

The  next  proposition  for  which  counsel 
contend  this  ease  should  be  reversed  is  that 
the  trial  of  Martin  in  the  probate  court  for 
the  oiTense  of  criminal  libel  was  had  upcm 
a  mere  complaint  of  one  other  than  the 
county  attorney.  The  record  does  not  sus- 
tain counsel  in  this  contentim.  It  appears 
from  the  testimony  of  Bobert  Lowry,  who 
was  a  witness  in  this  cause,  that  an  infor- 
mation was  filed  in  the  probate  court*  in- 
stead of  a  complaint;  that  such  information 
was  filed  by  toe  county  attorney;  and  that 
said  infonuation  was  prepared  by  lir. 
Lowry  in  connection  with  the  county  attor* 
ney.  The  record,  also,  in  the  case  of  the 
Te^-ritory   against   William    O.    Martin,  8 


maelBtrate  upon  a  summons  taken  out  bj  him 
am  an  apprentice  acalnst  his  master.  It  was 
ar^d  tbaC,  as  the  mimmons  was  not  UJten  out 
until  cfter  the  relation  ot  master  and  serr- 
int  bad  ceased,  tbe  magistrate  bad  no  Ju- 
risdiction, and  therefore  perjury  could  not  be 
assigned.  The  court  held  that  tbe  magistrate 
had  Jurisdiction  to  proceed  is  the  case,  but  said 
that,  whether  he  had  Jurisdiction  to  proc^ 
or  not,  he  clearly  bad  jurisdiction  to  Inquire 
whether  the  relation  of  master  and  apprentice 
existed,  with  a  view  to  determining  tbe  dispute 
as  to  wages  If  snch  relation  did  exist. 

So^  wUle  It  was  held  Id  Beg.  v.  Ewlngton. 
Car.  ft  U.  819,  2  Uoody,  C.  C.  223.  that  per- 
jury could  not  be  predicated  of  evidence  given 
upon  an  examination  before  eommlGaloners  In 
bankruptcy  toucotng  tbe  estate  of  a  person 
wbom  they  had  previously  adjudicated  to  be  a 
bankrupt,  because  the  petitioning  creditor's 
debt  on  which  the  fiat  of  bankruptcy  issued 
was  not  oi:  suBlcient  amonnt  to  snpBwt  the  pro- 
ceeding, Lord  AblDger,  C.  B.,  Intimated  that 
perjury  might  have  been  predicated  of  evidence 
In  tbe  preliminary  proceeding  to  ascertain 
wliether  the  debtor  should  be  adjudged  a  bank- 
rupt or  not. 

That  a  jDStlce  erroneously  granted  an  at- 
tachment upon  the  oath  of  the  creditor  apply- 
ing, which  was  not  the  "satisfactory  proof  re- 
quired by  the  statute  anthorlEing  attachments, 
does  not  prevent  perjury  from  being  assigned  on 
the  oath,  especially  where  the  attachment  Pro- 
ceeding stands  nnreversed.  Tan  Steenbergh  v. 
Kortz,  10  Johns.  167.  This  decision  Is  upon 
tbe  ground  that  It  was  a  question  within  the 
Jurlsdlctipn  of  tbe  Justice  what  was  satisfactory 
proof,  and  that  if  be  made  a  mistake  in  Judg- 
ing of  the  proof  it  was  a  case  of  error,  and  not 
of  excess  ot  Jurisdiction. 

Some  cases  have  gone  further,  and  held  that 
where  the  court  had  ^neraJ  JurlsdlctiOD,  which, 
however,  might  have  been,  but  was  not,  de- 
feated In  tbe  particular  case  by  proof  of  ex- 
trinsic facta  perjury  might  be  predicated  gen- 
erally of  false  evid«ice  In  soch  case,  even  If  It 
did  not  relate  to  such  facts ;  thnn : 

Where  the  court  had  general  Jurisdiction,  and 
there  are  circumstances  which,  if  they  had  been 
shown,  would  have  made  a  particular  case  an 
exception  to  the  general  rule,  a  defendant  con- 
victed on  a  former  trial,  wbereln  he  Is  charged 
to  have  committed  perjury,  cannot  re-open  tbe 
case  in  which  he  was  tried,  and  show,  as  a 
matter  ftf  defense  against  the  charge  of  pei^ 
Jury,  the  circumstances  that  would,  if  proved 
on  the  tilai,  have  onsted  the  Jurisdiction  of 
the  court.  The  oath  cannot  be  deemed  extrsr , 
Judicial  while  the  conviction  and  Judgment  ot' 
fi  t  L.  B.  A. 


a  court  of  general  Jurisdiction  are  still  undl»- 
turbed,  and  ppon  the  face  of  tbe  record  ap- 
pear to  be  valid,  not  void.  The  question  Im 
whether  the  Jurisdiction  listed,  not  whether  It 
might,  by  the  Introduction  of  extrinsic  tacts 
on  the  trial,  have  been  defeated.  State  v.  Rid- 
ley, 114  N.  C.  827,  10  S.  H.  149. 

It  may  be  said  generally  that  where  the  Ju- 
risdiction ot  the  conrt  Is  voidable  by  matter 
dehors,  but  no  defect  <rf  antbority  appears  upon 
an  inspection  of  the  record  ot  an  indlctm«it. 
trial,  and  conviction,  such  record  cannot  be  col- 
laterally Impeached  In  a  prosecution  tor  per- 
jury for  taking  a  false  oath  in  the  eovrse  ot  the 
trisi  by  showing  that  tbs  Jnrlsdlctlmi  might 
have  been  ousted,  though  it  was  not  defeated. 

nid. 

I  The  pendency  In  one  county  of  a  suit  in 
equity  brought  by  a  third  person  on  a  mechan- 
ic's Hen  for  services,  st  the  time  of  the  com- 
mencement of  an  action  in  another  county  for 
a  perstmal  Judgment  for  snch  services  by  the 
person  who  filed  the  mechanic's  lien, — tbe 
plaintlfT  and  the  defendant  In  tbe  latter  action 
being  codetendants  In  the  former, — does  not 
prevmt  the  assigning  ot  perjury  on  testimony 
In  the  latter  aetloni  State  v.  Cloogh,  111  Iowa, 
714,  83  N.  W.  727.  The  decision  Is  upon  tbe 
ground  that,  even  concedii^  that  tbe  actions 
were  soch  that  a  plea  In  abatement  would  lie 
against  tbe  last  action,  tbe  conrt,  having  prop- 
erly acquired  Jurisdiction  of  that  action,  would 
retain  the  same  until  some  reason  waa  sbown 
why  it  should  not  longer  do  so.  It  was  also 
held  that  the  mle  that  tbe  court  acquiring  Ju- 
risdiction of  a  particular  case  will  retain  tbe 
name  to  tbe  exclusion  of  another  court  ot  con- 
current JnrlsdictlMi  was  not  applicable  becanse 
tbe  suits  were  not  between  tbe  same  parties 
seeking  the  same  remedies. 

Perjury  may  be  predicted  of  false  testtnumy 
on  tbe  trial  of  a  tblrd  person  for  a  crime  other 
than  that  for  which  be  was  extradited  from  a 
foreign  country.  Cordway  v.  State.  2B  Tex. 
App.  40B,  8  S.  W.  670.  The  decision  Is  npoo 
tbe  ground  that  the  conrt  bad  Jurisdiction  of 
the  subject-matter  ot  the  prosecution,  tbough 
It  did  not  originally  have  Jurisdiction  over  tbe 
person  ot  the  accused  to  try  him  for  an  offense 
other  tlian  that  for  which  he  was  extradited, 
but  that  the  lack  ot  Jurisdiction  over  the  per- 
son could  be  waived,  at  least- so  far  as  to  np- 
hold  the  prosecution  as  against  collateral  at- 
tack, and  was  waived  when  the  defendant  In 
that  prosecution  submitted  to  trial  without  ob- 
jection. 

In  People  v.  Howard,  111  Cal.  655,  44  Fac 
342.  however  a  complaint  for  perjury  wbick 
charged  the  making  of  a  false  oath  to  a  erlmin- 
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Okla.  41,  S6  Fac.  712,  showa  that  the  infor- 
mation was  filed  by  the  county  attorney,  A. 
T.  Neal,  based  upon  a  positive  affidavit 
flwom  to  hy  one  Samuel  Dial. 

And,  lastly,  counsel  for  appellant  insist 
that  tiiis  cause  should  be  reversed  for  the 
reajson  that  the  trial  in  the  libel  suit  of 
Martin  ^-as  presided  over  by  a  probate  judge 
who  was  not  a  lawyer,  nor  ever  licensed  to 
practise  law.  The  record  discloses  that  the 
presiding  judge  was  duly  elected,  qualified, 
aud  acting  as  probate  judge  of  Fa^ne  county 
At  the  time  tlte  alleged  false  testimony  was 
gi\eu  Iiy  the  appellant;  that  the  presiding 
judge  had  served  for  more  than  two  years 
a»  probate  judge  of  said  county,  and  had 
been  re  elected  and  was  fievving  hia  second 
terra.  It  i«  tnie  that  the  record  shows  that 
he  was  not  a  licensed  lawyer,  and  did  not 
possess  the  qualtflcatlonB  prescribed  in  {  2, 


cliap.  18,  Sese.  liaws  1805,  which  reads  as 
follows:  "Sec.  2.  That  in  addition  to  other 
qualifications  required  of  a  probate  judge, 
he  shall  be  a  licensed  lawyer  in  good  stand- 
ing, shall  be  oi  the  age  of  twenty-five  years 
or  over,  and  shall  have  practised  his  pro- 
fession for  at  least  three  years  next  preced- 
ing his  election."  But,  notwithstanding 
the  fact  that  the  probate  judge  was  not  a 
licensed  attorney  at  the  time  he  was  elected, 
there  is  no  question  that  at  the  time  sai<l 
caitse  was  tried  in  the  probate  court  he  was 
a  de  faoto  probate  jud^  of  said  county,  and 
had  full  power  and  autborify  to  try  said 
cause  and  administer  oaths  to  witnesses. 
The  acts  of  a  de  facto  officer  are  as  valid  and 
effective,  when  they  concern  the  public  or 
rights  of  third  persons,  as  though  they  were 
ofiicers  de  jure.  Where  an  office  exists  un- 
der the  law,  and  a  person  is  elected  to  fill 


al  complaint  before  a  city  recorder  charslng 
one  with  a  misdemeanor  In  disturbing  a  re- 
llirloua  meeting  was  beld  bad  b^ause  it  did  not 
show  that  the  alleged  misdemeanor  was  one 
which  the  recorder  bad  Jurisdiction  to  Inquire 
Into.  Hlnce  It  was  not  alleged  that  the  same  was 
committed  within  the  cUy.  There  was  no  gen- 
eral averment  in  this  case  that  the  dty  re- 
corder had  Jurladictloii  of  the  mlsdcmennor. 

And  in  Com.  v.  Pickering.  8  Gratt.  628,  66 
Am.  Dec.  15ii,  it  was  hdd  that  an  indictment 
for  perjury  eominltted  before  a  gmnd  jurj 
must  show  that  the  testlmooy  related  to  an 
(irretiae  committed  within  the  county  to  which 
ihe  Jurisdiction  of  the  grand  Jury  extended. 

And  Id  Ueg.  v.  Willis,  12  Cox,  C.  C.  164, 
where  perjory  was  assigned  on  testimony  at  a 
petty  sessions  on  hearing  of  an  Inforntatlon 
figRlnst  the  keeper  of  a  beerhoiise  for  know- 
permitting  drunkenuptm  on  ber  premises 
contrary  to  the  tenor  uf  her  llcen^ie,  the  conrt 
held  tbat,  as  the  license  of  the  beerhouse  keep- 
er was  not  produced,  the  charge  of  perjury 
would  not  lie.  Cleasby  fafter  consulting  Mr. 
Justice  Bytes)  said  :  "I  am  of  the  oplnlos  tbat 
U  Is  not  Buffielfflt  to  show  a  general  Jurisdiction 
in  the  Justices  to  Inijulre  Into  such  a  chai^ 
as  Is  laid  Id  the  Information,  but  tbey  must  have 
Jarixdletlon  Id  the  particular  caae.  If  there 
was  no  llcenae  there  cuuld  be  do  offontie,  and 
therefore  no  JnrtsdictloD." 

Defecta  not  affecUnff  furit^lction,  ueueratly. 

It  is  well  established  that  defects,  errors,  or 
In-Ggnlarlties  In  the  proceedings  in  which  per-  | 
Jury  Is  charged  to  have  been  committed,  though 
•iiitllolently  serious  to  require  a  reversal,  do  not  i 
defent  a  charge  of  perjury,  imlesa  they  were  | 
Jurisdictional;  thus:  i 

The  reversal  of  a  Judgroeot  of  conviction  In  ' 
the  case  Id  which  the  perjury  is  charged  to 
bare  been  committed  does  not  constitute  a  de- 
fense to  the  charge  of  perjury.    Beg.  v.  Sleek, 
3  Car.  h  P.  BIS. 

Perjury  may  be  assigned  on  an  oath  taken 
In  a  proceeding  which  was  erroneoDS  but  not 
void,  at  least  while  the  proceeding  stands  un- 
reversed. State  T.  Uoller,  12  N.  C.  (1  Dev. 
L.)  203. 

Where  perjury  is  assigned  on  false  swearing 
In  the  course  of  a  Judicial  proceedlag  It  Is  es- 
sential tbat  the  court  In  sach  proceeding  shall 
have  had  Jurisdiction  of  the  subject-matter  end 
power  to  administer  an  oath  to  the  witness : 
1>nt  It  Is  not  Decessary  that  all  proceedings  Id 
the  trial  should  be  strictly  regular.  State  v. 
Ilnll.  7  Blackf.  25. 

If  the  court  had  JnrlsdIetfoD  of  the  sobject- 
.->  1  L.  R.  A. 


matter  of  the  suit  Id  which  the  alleged  perjury 
was  committed  SDd  the  oath  was  required  by 
law.  Irregularities  Id  the  proceedings  will  not 
prevent  perjury.  Smith  v.  State,  31  Tez. 
Crlm.  Rep.  316,  20  8.  W.  707. 

I'erjury  charged  to  Iiave  been  committed  on 
a  nonjudicial  oath  canDot  be  malDtolned  If  the 
person  who  administered  It  bad  no  lawful  au- 
thority ;  but  perjury  alleged  to  have  been  com- 
mitted on  a  Judicial  oath  cau  be  maintained 
onless  the  court  was  without  Jurisdiction  of 
the  canse.   State  t.  DreUns,  38  La.  Ann.  877. 

It  Is  not  a  legitimate  defense  for  a  party 
charged  with  perjury  to  show  that  the  court 
committed  error  in  Its  proceedings,  provided 
the  court  had  JnrlsdlctlMi.  State  v.  Lavaliey, 
0  Mo.  824.  In  this  caae  perjury  was  assigned 
on  false  testimony  on  an  examination  before  the 
circuit  court  as  to  the  sufflelMicy  of  the  secnrlty 
on  an  appeal  from  a  Justice's  Judgment.  Tbe 
court  held  that  the  circuit  court  had  power  to 
hold  BDch  an  examlnatiOD,  but  held  that.  If  It 
had  not,  that  fact  would  not  have  avoided  the 
charge  ot  perjury  aloce  the  circuit  eoart  bad 
Jurisdiction  over  the  cose  bj  virtue  of  the  ap- 
peal to  It. 

When  courts  have  Jurisdiction  of  the  subject- 
matter  ot  the  suit,  all  Irregularities  may  be 
waived,  and  such  Irregularities  will  afford  no 
defense  to  a  charge  of  perjury.  Be  Smith,  110 
Mich.  435.  68  N.  W.  228.  In  this  case  it  was 
held  that  It  was  no  defense  to  a  charge  of 
perjury  that  the  testimony  of  which  It  was 
predicated  was  given  before  the  clrcnlt  Judge 
under  oath  administered  by  htm  In  a  county 
adjoining  that  In  which  the  action  was  pending 
bur  in  the  same  judicial  circuit,  the  parties  In 
the  ease  having  stipulated,  with  the  consent 
of  the  Judge,  that  the  testimony  should  be  so 
tnken. 

'i  bough  a  tribunal  must  have  Jurisdiction  of 
the  cause  or  proceeding  before  perjury  con  be 
committed  therein,  yet  where  the  defect  ren- 
ders the  proceeding  voidable  only,  sod  not  ab- 
snlutety  void,  aDd  such  proceedlug  Is  smend- 
ahlc,  or  where  the  defect  has  beeo  waived  by 
ihe  parties,  there  perjury  may  be  committed. 
Mayaard  v.  People.  185  III.  416.  26  N.  B.  740. 
In  this  esse  perjury  was  assigned  on  testimony 
Id  a  bastardy  proceeding.  The  court  conceded 
that  the  complaint  In  the  bastardy  proceeding 
did  not  show  probable  cause,  and  was  InsufB- 
rient  to  justify  the  Issoanee  ot  a  warrant,  but 
held  that  the  defendant,  having  elected  to  waive 
his  right  to  quash  the  process  or  dismiss  the 
complaint,  and  havlog  gone  to  a  hearing  upon 
tbe  merits  and  Introduced  testimony,  perjury 
might  be  assigned  on  false  testimony  given  Ig* 
him,  though  perhaps  his  condoet  would  not 
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Buch  office,  and  duij  qualifleB  and  enters 
upOD  the  discliarge  of  his  official  duties,  he 
is  a  facto,  ofllcer,  and  hie  acts  are  valid, 
notwithstanding  the  tact  that  he  may  not 
possess  all  the  requisite  qualifications  as 
prescribed  by  the  statute  to  fill  such  office. 
In  Uussey  v.  Smith,  99  U.  S.  20,  26  L.  ed. 
314,  the  Supreme  Court  of  the  United 
States,  in  diauuasing  this  subject,  said;  "An 
officer  de  facto  is  not  a  mere  usurper,  nor 
yet  within  the  sanction  oi  law,  but  one  who 
colore  officii  claims  and  assumes  to  exercise 
official  authority,  is  reputed  to  have  it,  and 
the  community  acquiesces  accordingly.  Wil- 
ooa)  V.  Bmith,  5  Wend.  231,  21  Am.  Dec.  213; 
Den  tm  dem.  Oilliam  t.  Reddiok,  26  N.  C.  (4 
Ired.  L.)  308;  Brotcn  v.  Lunt,  37  Me.  423. 
Judicial  as  well  as  ministerial  officers  may 
be  in  this  poeiUon.  Freeman,  Judgm.  9 
148.  The  acts  of  such -officers  are  held  to  be 
valid  because  the  public  good  requires  it. 
The  principle  wrongs  no  one.  A  different 
rule  would  be  a  source  of  serious  and  last- 


ing evils."   In  Vorton  t.  fffcelfty  CouiUy,  1 18 

U.  S.  425.  30  L.  ed.  178,  6  Suji.  Ct  Rep.  1121, 
Mr.  Justice  Field,  in  delivering  the  opinion 
of  the  court  upon  this  subject,  said:  "Where 
an  office  exists  under  the  law,  it  mattm  not 
how  the  appointment  of  the  incuaibettt  was 
made,  so  far  as  the  validity  of  his  acts  are 
concerned,  It  is  enough  that  he  is  dothed 
with  the  inugnia  erf  the  ofSce,  and  exercises 
its  powers  xnA  fnnotions.  As  said  Ur. 
Justice  Manning,  of  the  supreme  eourt  of 
Michigan,  in  Carteion  r.  People,  10  Uieh. 
250,  2ot):  'Where  there  is  no  office  there 
can  be  no  oflScer  de  facto,  for  the  reason  that 
there  can  be  none  de  jure.  The  county  offi- 
ces existed,  by  virtue  of  the  Constitution, 
the  moment  the  new  oounty  was  organized. 
No  act  of  legislation  was  necessary  for  that 
purpose.  And  all  that  is  required,  when 
there  is  an  office,  to  make  an  officer  de  facto, 
is  that  the  individual  claiming  the  office  is 
in  possession  of  it,  performing  its  duties, 
and  claiming  to  be  such  officer  under  color 


ban  estopped  blm  from  taking  advantage  of 
tb»  defect  In  the  bastardy  proceeding  Itself. 

In  Henry  v.  Hamilton,  7  Bladif.  606,  It  was 
held  that,  even  It  an  affidavit  upon  wblcb  a 
prosecution  before  a  Justice  was  based  was  too 
vagne  to  require,  or  even  to  antborise,  the 
Justice  to  act  upon  It,  It  did  not  follow  tbat, 
after  be  did  act  open  It,  and  after  tbe  aeensed 
peraoo  appeared  and  answered  to  tbe  charge 
without  objection,  tbe  proceedings  were  oorom 
MOM  judtce,  BO  that  perjury  could  not  be  as- 
signed on  false  testimony  therein.  Tbis  state- 
ment, however,  le  qualifled  by  the  aaaumptlon 
tbat  the  aOldsvIt  charged  In  general  terms  an 
otfense  of  wblcb  the  Justice  bad  Jurisdiction. 

Id  Weston  v.  Lumley,  8S  Ind.  486,  the  court, 
after  expressing  some  doubt  on  the  question, 
held  that  a  connty  board  of  commissioners, 
wbleh  was  a  court  of  Inferior  and  limited  Ju- 
rfsdletlon,  acquired  such  Jurisdiction  of  the 
sDbJect-matter  of  a  statntory  proceeding  to 
have  a  highway  ascertained,  described,  and  en- 
tered of  record,  as  to  make  It  legal  perjury  for 
a  witness  to  swear  falsely  tbereio,  although  the 
petition  did  not  dlow  the  existence  of  tbs  dr- 
cumstanees  wblcb.  under  tbe  statote,  were 
necessary  to  enable  tbe  commissioners  to  have 
the  road  ascertained,  described,  and  entered  of 
record  as  prayed  for  by  tbe  petition.  The  court 
said  that  If  the  proceedings  had  taken  place  In 
a  court  of  general  Jurisdiction  there  would 
have  been  no  question  of  Its  Jurisdiction,  not- 
withstanding the  defect  In  tbe  petition. 

In  People  v.  McCaffrey,  7B  Mich.  115,  42  N. 
W.  681,  pprjnry  was  aaslgned  upon  an  oath  to 
a  bill  for  divorce.  It  was  held  tbat  the  charge 
mlgbt  bs  sustained,  notwithstanding  tbat  tbe 
residence  of  one  of  tbe  parties  to  the  bill  for 
divorce  was  easentlal  to  granting  the  relief 
sought  therein,  and  tbat  there  was  no  such 
avenoent  In  the  bill.  The  decision  Is  upon  the 
gronnd  tbat  tbe  omlsalon  of  sncb  an  averment 
was  not  a  Jurisdictional  defect,  and  might  be 
cured  by  amendment. 

State  V.  Rowell,  72  Tt.  28,  47  Atl.  111.  held 
tbat  It  was  not  a  bar  to  an  Indictment  for 
perjury  charged  to  have  been  committed  In  a 
previous  prosecution  for  perjury  tbat  the  In- 
dicbnent  upon  wblch  such  prosecution  was 
founded  was  quashed  subsequently  to  tbe  find- 
ing of  the  Indictment  In  question  for  Insuftl- 
clency  In  failing  to  allege  that  the  writing  to 
which  the  defendant  was  charged.  In  that  ease, 
to  have  sworn  falself,  was  one  that  tbe  law 
64  L.  n.  A. 


required  to  be  vwlfled  bj  oath.  Tbe  dedsloK 
Is  upon  tbe  gronnd  tbat.  notwithstanding  tbe 
Insufficlwcy  of  tbs  former  Indictment,  tbe  trial 
court  had  power  to  bear  and  determine  the 
cause,  and.  therefore,  had  Jurisdiction  of  tbe 
subject-matter.  Tbe  court  said  tbat  tbe  case 
was  not  different  In  principle  frmn  one  la 
whlcb  there  is  a  mistrial  by  reason  of  error 
In  tbe  admission  or  rejection  of  evidence, 
or  In  Instructions  to  the  Jury,  or  where 
Judgment  Is  arrested  by  reason  of  a  defect 
In  tbe  declaration.  In  which  cases  It  oonM 
not  be  scrionsly  contended  that  false  teatlmony 
did  not  constitute  perjary. 

Perjury  may  be  committed  upon  the  trial  of 
a  criminal  proceeding  in  a  police  conrt  although 
tbe  complaint  would  be  bad  upon  demurrer,  or 
upon  motion  In  arrest  of  Judgment.  State  t. 
Brown,  68  N.  H.  200,  88  Atl.  781., 

Jforfers    Mpsoisllv    offeeUng   tanetUm  imder 
foMcb  tettimont/  i*  pfoeit. 

Ferjnry  cannot  be  predicated  of  telae  teatl- 
mony in  a  statntory  arbitration  given  under  an 
oath  administered  by  a  notary  public  wbere 
the  statute  requires  It  to  be  administered  by  a 
Judge  or  Justice  of  tbe  peace.  State  v.  Jack- 
son. 86  Ohio  St.  281. 

Perjury  cannot  be  predicated  of  false  teatl- 
mony given  under  tbe  sanction  M  an  oath  ad- 
ministered by  arbitrators,  appolhted  by  the 
court,  who  bad  no  authority  to  administer  an 
ostb.    State  v.  M'Croskey,  8  McCord.  L.  308. 

One  of  the  primary  elements  requisite  to  con- 
stitute the  offense  of  perjury  Is  that  the  tIo- 
lated  oath  sball  appear  to  have  been  adminis- 
tered by  competent  authority.  The  officer  be- 
fore whom  tbe  oath  la  takm  must  not  only  bave 
jurisdiction  In  the  proceeding,  but  the  oath  must 
be  all^d  and  shown  to  bave  been  administered 
by  one  having  authority  to  administer  It.  And 
It  Is  not  snfflelsnt  that  tbe  officer  may  have  bad 
genera]  power  to  administer  oaths,  but  It  most 
appear  tbat  be  possessed  authority  to  admin- 
ister the  oath  hi  the  particular  proceeding  In- 
volved. People  V.  Cohen,  118  Cal.  74,  SO  Pac. 
20.  Id  this  case  the  Indictment  toe  perjury 
was  held  to  be  demurrable  becsnse  It  appeared 
therefrom  tbat  tbe  oath  In  the  proceeding  be- 
fore tbe  magistrate  In  which  the  perjury  Is 
alleged  to  bave  been  committed  waa  admin- 
istered by  an  unauthorised  deputy  county  deifc. 
In  Bute  V.  Drelfoa  88  La.  Ann.  87T,  and 
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oi  an  d«etfou  or  appoiutaaent,  aa  Uie  ease 
may  be.  It  is  not  necessary  his  eleetlon  or 
appointment  should  be  valid,  for  that  would 
make  him  an.  officer  de  jure.  The  official 
acts  of  such  persons  are  reot^ized  as  valid 
on  grounds  of  public  policy,  and  for  the  pro- 
tection of  those  having  official  business  to 
transact.' "  In  a  very  recent  case,  Mr. 
Chief  Justice  Fuller,  in  discussing  this  sub- 
ject in  Ea  parte  Ward,  173  U.  S.  452,  43  h. 
ed.  765,  19  Sup.  Ct.  Rep.  450,  announced  the 
following  rule:  "Where  a  oourt  has  juris- 
diction of  an  offense  and  of  the  acoused,  and 
the  proceedings  are  otherwise  regular,  a  con- 
Tictiott  ie  lawful,  although  the  judge  hold- 
ing the  court  may  be  only  an  officer  de  facto; 
and  the  validity  of  the  title  of  such  judge 
to  the  office,  or  his  right  to  exercise  the  ju- 
dicial functions,  cannot  be  determined  on  a 
writ  of  habeas  corpus."  The  learned  judge 
also  declared  in  this  case  that  "the  title  of 
a  person  acting  with  color  of  authority,  even 
ii  he  be  not  «  good  officer  in  point  of  law. 


cannot  be  collaterally  attaoked.**  Oonced- 
ing  that  the  probate  judge  who  tried  Martin 
for  criminal  libel  and  administered  the 
oath  to  the  appellant  when  the  alleged  false 

testimony  was  given,  and  upon  which  the 
perjury  ia  assigned,  was  only  a  de  facto 
officer,  his  acts  while  exercising  the  duties 
and  functions  of  a  probate  court  were  valid ; 
and  his  acts  could  only  be  attacked  in  a  di- 
rect proceeding,  and  not  in  a  collatnal  man- 
ner,  as  attempted  in  this  case. 

We  have  examined  the  record,  and  can 
perceive  no  error  committed  in  the  trial  of 
this  cause  which  could  in  any  manner  affect 
the  substantial  rights  ol  the  plaintiff  in  er- 
ror. 

The  judgment  of  the  Diatriet  Court  i» 
therefore  affirmed. 

All  the  Justices  concur,  exoept  Bnrford, 
Ch.  J.,  who  presided  in  the  court  below,  not 

sitting. 


Stephens  v.  State,  1  Svsn,  157,  It  was  held 
tbat  the  fact  that  the  oath  was  idmlalstered 
In  the  presence  of  the  coart  by  an  incompeteot 
person  did  not  defeat  a  charge  of  perjnry,  bnt 
these  decisions  were  upon  the  ground  that  the 
oath  WBB  in  legal  effect  sdntlalttered  by  the 
court  Itself. 

In  People  v.  Cohen.  118  Od.  74,  50  Pac.  20, 
Bupra,  It  was  held  that  the  clrcumBtaaces  dis- 
closed in  the  case  would  not  admit  of  the  posi- 
tion that  the  deputy  who  administered  the  oath 
was  merely  actios  *»  the  montbpleee  at  the 
Judge. 

Perjury  cannot  be  predicated  of  so  much  of 
tbe  disclosure  of  a  trustee  as  w&s  not  reduced 
to  wrItiBg  as  required  by  statute.  State  v. 
Trask,  42  Vt.  152. 

In  Qnceo  v.  Lloyd,  L.  R.  10  Q.  B.  Dtv.  213, 
56  L.  J.  H.  C.  N.  8.  119,  56  L.  T.  N.  S.  750, 
36  Week.  Bep.  658,  52  J.  P.  86;  16  Cox,  C.  C. 
236,  it  wss  held  that  perjury  could  not  be  bb- 
dgned  on  an  examination  of  a  witness  in  s  bank- 
rnptey  proceeding  under  S  27  of  the  bankrnptcy 
act  of  1883,  which  provldea  for  sn  examination 
by  "the  court,"  where,  though  the  oath  was  ad- 
ministered to  the  witness  In  court  by  tbe  r^ls- 
trar,  the  examination  took  place  En  auotber 
room.  In  the  absence  of  the  registrar. 

In  State  v.  Uoller,  12  N.  C.  (1  Dev.  L.)  263, 
It  was  held  that,  tbe  magistrate  having  Juris- 
diction of  tbe  matter  in  which  the  pwjnry  Is 
charged  to  have  been  committed,  any  Irregu- 
larities in  the  mode  of  administering  the  oath 
could  not  oust  tbe  Jurisdiction. 

And  In  State  v.  Whisenhnrst,  9  N.  C.  <2 
Hawks)  468,  it  wsa  held  that  the  tact  tbat  one 
who  had  no  conscientious  scruples  against  be- 
ing sworn  by  klsalog  tbe  book,  and  who  did  not 
request  that  he  be  sworn  with  opllfted  hand, 
was  sworn  In  the  latter  manner,  does  not  pre- 
vent perjury  from  being  predicated  of  his  tes- 
timony. This  decision,  however,  Is  upon  the 
gronnd  tbat  there  was  no  error  or  irregu- 
larity in  swearing  the  witness  In  that  manner. 

JTotters  relanug  to  fun/. 

That  tbe  Jury  were  not  properly  sworn  In 
the  case  In  which  the  perjury  Is  charged  to 
have  been  committed  does  not  defeat  the  charge 
of  perjury.  Smith  v.  SUte,  31  Tex.  Crlm.  Bep. 
SIR.  20  8.  W.  707. 

That  the  ease  In  which  perjury  la  charged  to 
have  been  committed  wss  tried  by  a  Jury  of 
M  L.  K.  A. 


only  six  men  does  not  defeat  the  charge  of 
perjury.  State  v.  Hall,  7  Blackf.  25.  The  de- 
cision Is  upon  the  ground  that  the  Irr^nlanty 
was  one  which  ml^t  be,  and  was,  waived. 

In  JTnlted  States  v.  Jackson.  9  Hack^,  424. 
It  was  held  that  perjury  could  not  be  astigned 
tm  the  testimony  given  upon  a  trial  before  the 
police  court  of  tbe  District  of  Columbia  on  a 
charge  of  receiving  stolen  goods,  where  such 
trial  was  without  a  Jury ;  bnt  this  decision  was 
upon  tbe  ground  that,  under  the  statute  defin- 
ing the  Jurisdiction  of  such  police  court,  it 
bad  no  Jnrlnllctlwi  to  try  a  charge  of  that 
character  without  a  Jury.  Tbe  court  says  that 
this  Is  a  dllTerent  question  than  the  qaestion 
whether  one  having  the  choice  of  being  tried  by 
a  Jury  may  waive  a  Jnry  and  sobmlt  to  be  tried 
by  the  court. 

The  authorities  thus  reviewed  seem  to  es- 
tablish that  want  of  Jurisdiction  to  Inquire  Into 
a  matter  at  all  Is  fatal  to  a  charge  of  perjury, 
and  this  is  true,  at  least  at  common  law,  even 
if  the  court  had  general  Jurisdiction  of  the  sub- 
ject-matter, bnt  the  Jurisdiction  had  not  at- 
tached In  tbe  particular  case.  In  this  connec- 
tion, however,  it  Is  Important  to  bear  in  mind 
that  delects  which  in  some  cases,  and  under  some 
circumstances,  are  deemed  to  deprive  the  «oort 
of  Jurisdiction  of  tbe  partfcalar  proceeding,  in 
other  cases  and  under  other  dreams tances  are 
regarded  as  mere  irregnlaritles  that  may  be 
waived.  So,  also.  It  Is  to  be  observed  that, 
though  tbe  court  may  not.,  under  tbe  circum- 
stances as  developed  In  a  particular  can,  have 
had  Jurisdiction  to  proceed  to  Jud^ent,  yet  It 
may  have  had  Jurisdiction  to  take  cognisance 
of  tbe  case  in  the  Brst  inetsdice.  So,  also,  a 
distinction  has  been  made  between  a  case  wbere 
there  was  no  Jurisdiction  and  a  case  where  the 
jurisdiction  might  have  been,  but  was  not.  de- 
feated by  proof  of  extrinsic  circumstances.  De- 
fects, errors,  and  irregularities  not  Jurisdic- 
tional do  not  ordinarily  defeat  a  charge  of  per- 
jury. An  exception,  however.  Is  to  be  made  In 
case  of  serious  defects  directly  affecting  tbe 
sanction  under  which  the  allied  perjured  evi- 
dence Is  given,  unless  such  defects  are  to  be  re- 
garded as  Jurisdictional  and  therefore  as  com- 
ing within  the  rule  that  Jurisdictional  defects 
will  defeat  a  diarge  of  perjury.      O.  H.  P. 
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SOUTHERN  PACIFIC  COHPANT.  Appt^ 

V. 

J.  W.  HYATT  d  at.,  Be»pt: 
(182  Cal.  S40.) 

1.  A  nllroad  rlarbt  of  wAr  Is  of  such  a 
public  nature  that  title  tbereto  cannot  be  ac- 
quired axalnat  tbe  company  b7  preaerlptloD 
or  the  raoQlnt  of  the  statute  of  llmltaticns. 

S.  Tbe  name  by  which  an  aetloK 
bruuicht  to  ««tabllBh  title  to  >  portion 
of  n  railroad  rlKht  of  war  >■  (leal«- 
aatcd  le  immaterial  Id  determining  tbe  re- 
lief to  be  afforded,  or  whether  the  defense  of 
prescription  1b  arallable,  where  there  Is,  nn- 
der  the  atatate,  but  one  form  of  cItII  action, 
the  character  of  which  Is  determined  bj  the 
mbstance  of  tbe  complaint. 

(March  16,  1901.) 

APPEAL  by  plaintiir  from  a  judgment  of 
the  Superior  Court  for  Placer  Countj 
in  favor  of  defendants  in  an  action  brought 
to  recover  possession  of  a  portion  of  plain- 
till's  right  of  way.  Reversed. 

The  facta  are  stated  in  the  opinion. 
.  Meaara.  Jokn  M.  Fnlweller  and  Fred- 
erick B.  Lake,  for  appellant: 

By  the  act  of  Congress  the  grant  of  the 
right  of  way  is  a  virtual  dedication  thereof 
to  a  public  use  as  a  public  highway. 

H  necessarily  involves  a  right  of  posses- 
sion in  the  grantee,  and  is  inconsistent  with 
any  adverse  possession  of  any  part  of  the 
land  embraced  within  the  grant. 

liouthem  P.  Co.  v.  Burr,  86  Cal.  279,  24 
Pac.  1032;  Bt.  Joaeph  d  D.  O.  R.  Go.  v. 
Baldwin,  103  U.  S.  420,  20  L.  ed.  678;  "Wi- 
nona &  Bt.  P.  R.  Co.  V.  Barney,  113  U.  S. 
018.  28  L.  ed.  11(H).  5  Sup.  Ct.  Rep.  606; 
Olrott  V.  Fond  du  J/QC  County  Supers.  16 
Wall.  604,  21  L.  ed.  388;  Beekman  v.  Sara- 
toga £  8.  R.  Co.  3  Paige,  45,  22  Am.  Dec. 
679;  Bloodgood  v.  Mohavk  de  B.  Rirer  R. 
Co.  18  Wend.  0.  31  Am.  Dec.  313;  Worcca- 
ter  V.  Western  A.  Co.  4  Met.  S64;  Vmahle  v. 
Wabaah  Western  B.  Co.  112  Ho.  103,  18 
L.  R.  A.  88,  20  S.  W.  493. 

Private  persons  cannot  acquire  by  adverse 
possession  title  to  highways,  streets, 
squares,  or  other  lands  dedicated  to  such 
public  uses. 

Boadle^  y.  Ban  Francisco,  50  Cal.  265; 
People  V.  Pope,  63  Cal.  437 ;  ViaaUa  v.  Ja- 
oob,  65  Cal.  434.  52  Am.  Rep.  303,  4  Pae. 
43a;  Yolo  Govnttf  v.  Barney,  79  Cal.  375, 
21  Pac.  833;  parte  Taylor,  87  Cal.  91, 
25  Pac.  258. 

Individuals  may  intrude  upon  or  obstruct 
a  public  thoroughfare,  but  the  public  can- 
not be  disseised  of  such  lands,  and  such  in- 
truder acquires  no  rights. 

Note. — For  other  cases  In  this  series  as  to 
adverse  possession  of  railroad  right  of  wsy,  see 
llltnois  C.  R.  Co.  V.  Honshton  (III.)  1  L.  R.  A. 
213,  and  note;  Narron  v.  Wilmington  &  W.  R. 
Co.  iN.  O.)  40  L.  B.  A.  415;  and  Northern  P. 
It.  Co  V.  Klj  (Wash.)  poat,  626. 
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Orena  v.  Santa  Barbara,  91  Cal.  681,  28 
Pac  268. 

No  difference  exists,  so  far  as  the  public 
nature  of  tbe  highway  ta  concerned,  between 
railrooda  operated  by  the  state  and  tiioee 
operated  by  any  other  agency  of  its  selec- 
tion. 

Southern  P.  Co.      Burr,  86  Cal.  279.  24 

Pac.  1032. 

Mr.  Willi  am  F.  H«rriii«  with  Messrs. 
William  Blncer,  Jr^  and  C.  B.  Sesaione, 

also  for  appellant: 

There  is  no  particular  form  necessary  in 
the  dedication  of  land  to  a  public  use.  All 
that  is  requisite  is  the  assent  of  tt»  owner 
of  the  land,  and  the  fact  ot  its  use  for  the 
public  purpose  intended  hy  the  appn^^ria- 
tion. 

Cinomnati  v.  White,  6  Pet.  434,  8  L.  ed. 
454;  United  States  v.  Union  P.  R.  Co.  91 
U.  S.  81.  23  L.  ed.  229;  Beekman  v.  Sara- 
toga d  B.  R.  Co.  3  Paige,  45,  22  Am.  Dec. 
679 ;  Olcott  v.  Fond  du  Lao  County  Supers. 
16  Wall.  601.  21  L.  ed.  387. 

Railroads  are  public  highmye,  dedicated 
to  a  public  use. 

0  Am.  &.  Eng.  Enc  Law,  p.  365;  White- 
sideft  V.  Queen,  13  Utah,  341,  44  Pac.  1032; 
Com.  V.  Wilkinson,  IB  Pick.  176,  26  Am.  Dec. 
055;  Penn  If  tit.  L.  Ins.  Co.  V.  Heisa,  141 
111.  36,  31  N.  E.  138;  10  Am.  &  Eng.  Enc 
Law,  pp.  371.  842;  San  Francisco,  A.  A  8- 
R.  Co.  V.  Caldwell,  31  Cal.  371;  Moran  t. 
Ross,  79  Cal.  160.  21  Pac.  547. 

The  width  of  the  way  is  expressed  in  the 
act  of  Congress  creating  and  granting  it. 
and  inquiry  is  precluded. 

Jones.  Eas^ents,  S  385;  Joy  v.  Bt.  Louis, 
138  U.  S.  45,  34  L.  ed.  857,  11  Sup.  Ct.  Rep 
243;  Smith  v.  Ban  Luis  Obispo,  95  Cal.  471, 
.'JO  Pac.  591;  Central  P.  R.  Co.  v.  Benity,  5 
Sawy.  119,  Fed.  Gas.  No.  2,661;  Southern 
P.  Co.  V.  Burr,  86  Cal.  284,  24  Pac.  1032; 
-Wnrthem  P.  R.  Co.  v.  Smith,  171  U.  S.  275, 
43  L.  ed.  163,  18  Sup.  Ct.  Rep.  794. 

The  act  of  July  1,  1862,  creating  and  con- 
ferring plaintiff's  right  of  way,  though  but 
technically  an  easement,  is  a  conclusive  de- 
termination of  the  necessary  width  of  such 
way. 

Central  P.  R.  Co.  v.  Benity,  5  Sawy.  118, 
Fed.  Caa.  No.  2,651;  Southern  P.  Co.  v. 
Burr,  86  Cal.  279,  24  Pac  1032;  Ftwiia  v. 
■Jacob,  66  Cal.  434,  52  Am.  Rep.  303,  4  Pac 
133:  Bt.  Jas^^h  d  D.  C.  R.  Co.  v.  Baldvin, 
103  U.  S.  426,  26  L.  ed.  578;  Bybee  v.  Ore- 
gnn  d  C.  R.  Co.  139  U.  S.  603,  35  L.  ed. 
305.  11  Sup.  Ct.  Rep.  641;  Northern  P.  R. 
Co.  V.  Smith,  171  U.  S.  260,  43  L.  ed.  161, 
18  Sup.  Ct.  Rep.  794;  New  Uemoo  t.  United 
States  Trust  Co.  172  U.  S.  171,  43  L.  ed. 
407,  19  Sup.  Ct.  Rep.  128. 

Tlie  passage  of  trains  over  the  track  and 
roadbed  extending  through  the  right-of-way 
lands  is  such  re-entry  and  daily  interrup- 
tion of  the  possession  of  adverse  occupants 
within  the  limits  of  the  way  as  to  preclude 
the  possibility  of  an  adverse  occupant  ac- 
quiring a  prescriptive  right. 
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Jon<H,  i:aBements,  S  281,  p.  232;  Son 
Francisco,  A.  d  8.  B.  Go.  v.  Caldicell,  31 
Oal.  372;  Orena  v.  Santa  BaThara,  91  Cal. 
631.  28  Pac.  268. 

No  lapse  of  time  can  legalize  a  public  nui- 
sance amounting  to  an  actual  obstruction 
of  public  right. 

Civil  Code,  {  3490 ;  Hoadley  t.  San  Fran- 
ciwo,  60  Cal.  266;  Viaalia  v.  Jacob,  65  Cal. 
435,  52  Am.  Rep.  303,  4  Pac.  433 ;  People  v. 
Pope,  63  Cal.  460;  Yolo  County  v.  Barney, 
79  Cal.  378,  21  Pac.  833;  San  Leandro  v. 
LcBr€ton,12  Cal.  177.  13  Pac.  406;  San 
Fmnciseo  v.  Bradbury,  92  Cal.  414.  28  Pac. 
80»;  Ban  Franouco  Bd.  of  Bdu.  v.  Martin, 
92  Cal.  218.  28  Pv!-  709 :  Areher  t.  Salinaa 
fJity,  93  Cal.  61,  18  L.  R.  A.  145,  28  Pac. 
839;  Southern  P.  Co.  v.  Burr,  86  Cal.  279. 
24  Pac.  1032;  Vorihem  P.  B.  Co.  v.  Smith, 
171  U.  S.  260,  43  L.  ed.  157.  18  Sup.  Ct. 
Rep.  794;  Doran  v.  Central  P.  R.  Co.  24  Oai. 
245;  San  Franoiaco  v.  Sullivan,  50  Cal. 
606;  People  Gold  Run  Ditch  d  Min.  Co. 
66  Cal.  152,  66  Am.  Rep.  80,  4  Pac.  1162: 
Fa  parte  Taylor,  87  Cal.  91,  26  Pac.  258; 
flargro  v.  Bodgdon,  89  Cal.  823,  26  Pac 
1106;  Archer  v.  Salinaa  City,  93  Cal.  43, 
16  L.  R.  A.  145,  28  Pac.  839;  Southern  P. 
R.  Co.  V.  Ferris,  93  Cal.  263,  18  L.  R.  A. 
510.  28  Pac.  828;  Sumner  t.  Peebles,  5 
Wash.  471,  32  Pac.  221.  1000. 

Meaarn.  Tabor  A  Tabor,  for  respond- 
ents : 

If  appellant  can  maintain  the  present  ac- 
tion— ejectment — at  all,  then  the  plea  of  the 
bar  tA  the  statute  is  good. 

Allen  T.  McKay,  120  Cal.  337,  63  Pac. 
828;  McManut  T.  O'Sullivan,  48  Cal.  7; 
Rayea  v.  Martin,  45  Cal.  669. 

The  title  of  the  Central  Pacific  to  the 
rii^ht  of  way  and  odd  sections  is  by  pur- 
i-hBse.  Hence  the  public  have  no  such  inter- 
est in  ways  so  secured  as  would  authorize 
or  empower  the  government  to  interfere  in 
regard  to  its  management  and  control. 

Lake  Erie  A  W.  R.  Co.  v.  Whitham,  165 
111.  514,  28  L.  R.  A.  612,  40  N.  E.  1014. 

A  railroad  right  of  way  may  be  eiztin- 
guished  by  the  actual  adverse  possession  of 
the  locua  «n  quo  in  all  respects  aa  his  own, 
the  owner  of  the  servient  tenonent. 

Pollock  T.  Mayvoille  A  B.  8.  R.  Co.  108 
Kt.  84,  44  S.  W.  359;  IlVmoia  C.  R.  Co.  v. 
U'oore,  160  HI.  9,  43  N.  K  364;  San  Fran- 
cisco V.  StroMt,  84  Cal.  124,  24  Pac.  814; 
Hoadley  v.  San  Francisco,  50  Cal.  276. 

Cal.  Cont.  art,  13,  §  1.  says:  No  propar- 
ty  owned  by  the  United  Statoe  government, 
the  state,  or  any  municipal  corporation 
within  the  stat^  is  subject  to  taxation. 

But  the  right  ot  way  belonging  to  the 
railroad  Is  by  S  10,  art.  13,  of  the  said  Con- 
Btituti<m  made  liable  to  taxation. 

This  is  a  declaration  that  the  right  of 
way  belonging  to  a  railroad  company  is  not 
a  "highway"  in  the  sense  that  roads,  streets, 
alleys,  bridges,  etc.,  are. 

On  petition  for  rehearing. 

The  coi^reseional  act  of  1862,  and  that  of 
1864,  amindatoiT  thereof,  contain  two  dis- 
tinct grants.  Since  the  grant  of  the  odd 
sections  ia  a  grant  in  prtrnenfi  the  l^al  title 
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in  fee  vested  in  the  railroad  company  eo 
inatanti  upon  the  filing  of  the  map  or  plat 
of  definite  location  in  the  local  United 
States  T>and  Office.  But  the  grant  of  the 
ri^ht  of  way  attached  at  no  earlier  date.  It 
was  fixed  by  the  same  act,  «.  e.,  the  filing 
of  the  map  of  definite  location. 

Now  S  2  of  tiie  act  of  1862  granted  the 
right  of  way  where  "it  may  pass  over  the 
public  lands."  But  the  odd  sections,  hav- 
ing hern  granted  in  prteaenti  to  the  railroad 
company,  are  not  public  lands.  Hence  no 
richt  of'way  is  granted  over  these  odd  scc- 
ti(4ia.  The  railroad  oompany  in  selling 
time  odd  sections  reserves  a  right  of  way 
200  feet  wide  on  either  side  of  the  center 
of  its  main  track.  Owning  the  title  in  fee 
to  the  entire  odd  Bections  granted  by  Con- 
gress, it  holds  the  same  as  any  other  privaip 
owner  would  hold  them ;  and  limitation 
would  run  in  favor  of  one  claiming  the  same 
adversely,  whether  crossed  by  the  "right  of 
way"  or  not,  except  in  so  far  as  the  use  of 
the  roadbed  and  ri^bt  of  way  immediately 
adjoining  it  for  railnutd  purposes  by  the 
railroad,  poaaeaaio  pedia,  interfered  with' 
such  adverse  possession. 

Caloaai£u  Lumber  Co.  v.  Harris,  77  Tex. 
18,  13  S.  W.  453, 

Messrs.  Tnttle  *  WricM  also  f<H-  re- 
spondents. 

Van  Djrke,  J.,  delivered  the  opini<xi  of 

the  court: 

Hie  questions  involved  in  tUe  appeal  are : 

( 1 )  Whether  a  railroad  right  of  way  is  such 
a  public  use  as  to  prevent  uie  running  of  the 
statute  of  limitations,  or  the  acquisition  of 
an   adverse   title  thereto  by  prescription. 

(2)  In  case  of  intrusion  upon  such  right  of 
way,  is  ejectment  the  proper  remedy? 

Respondent  Hyatt  entered  upon  and  oc- 
cupied, for  more  than  five  years  prior  to  the 
commencement  of  the  action,  a  portion  of  the 
right  of  way  in  Placer  county  granted  to  the 
Central  Pacific  Railroad  Company  by  act  of 
Congress  of  July  1,  1862  (12  Stat,  at  L. 
480,  chap.  120).  The  court  finds  that 
prior  to  1867  the  predecessor  of  the  plain- 
tiff constructed  its  line  of  railroad  over  said 
right  of  way,  and  plaintiff  and  its  predeces- 
sor hare  ever  since  maintained  its  railroad 
over  said  right  of  way;  that  the  defendant 
Hyatt  baa  been  in  the  open,  notorious,  and 
exclusive  possession  and  occupancy  of  the 
property  described  in  the  complaint  for 
more  than  five  years  previous  to  the  com- 
mencement of  the  action,  and  has  paid  taxes 
thereon,  and  defendant  Savage  was  the  ten* 
ant  of  said  Hyatt,  but  that  plaintiff  during 
said  time  has  also  all  taxes  levied  and 
assessed  upon  said  right  of  way.  The  court 
below  held,  as  a  conclusion  of  law  from  the 
facts  found,  that  the  plaintifT  ia  not  entitled 
to  recover  possession  of  the  premises  in  ques- 
tion, and  from  the  judgment  in  favor  of  de- 
fendant the  plaintiff  appeals. 

1.  llie  questions  involved  are  not  new,  but 
have  been  passed  upon  frequently  in  the 
courts  of  the  Unitea  StatcK.  and  in  this 
state  and  other  states.  In  Ban  Franoiaco, 
A.d  8.  R.  Co.  V.  Caldir^-n.  3t  Cal.  371.  this 

Digitized  by  Google 


CUIFOKHIA  SUFBBliB  CODBT. 


court  says;  "Whether  the  use  of  tha  prop- 
erly taken  for  the  purposes  of  the  rail- 
road is  a  public  use  within  the  mean- 
ing of  the  Constitution,  or  the  contrary,  is 
involved  in  the  question  presented  for  con- 
sideration. But  on  this  subject  there  is  no 
room  for  controversy  at  this  day,  if  respect 
is  paid  to  the  adjudioationa  of  the  highest 
courts  of  the  land.  Railroads  are  esteemed 
as  public  highways,  constructed  for  the  ad- 
vantage of  the  public," — citing  several  au- 
thorities from  other  states.  In  Moran  v. 
Roaa,  79  Cal.  159,  21  Pae.  547,  it  is  said: 
"Railways  are  a  species  of  public  highways, 
and  as  enefa  have  uniformly  been  held  to  be 
Dublic  impTorements,  to  which  the  right  of 
eminent  don^aln  attaches,  although  they  may 
be  constructed  by  private  corporations  or  in- 
dividuale,  and  operated  for  the  emolumenti* 
to  be  derived  therefrom  by  the  operators," 
—citing  Mills.  Em.  Dom.  §  14 ;  Wood,  Rail- 
way Taw,  S  226;  and  other  cases.  South- 
em  P.  Co.  V.  Burr,  86  Cal.  279,  24  Pac.  1032, 
was  an  action  like  this,  to  recover  posses- 
slon  of  about  6  acres  of  land  situated  In 
■Placer  county,  within  and  forming  a  part  of 
the  right  of  way  granted  to  the  Central  Pa- 
cific Railroad  Company  by  the  act  of  Con- 
gress referred  to;  citing  from  J  2  of  that 
act.  wherein  the  right  of  way  is  granted  to 
the  Centra]  Pacific  Railroad  Company  of 
California  for  the  conatniction  of  said  rail- 
road through  the  public  lands,  the  plaintiff 
in  that  case,  as  in  this,  being  the  successor 
in  interest  of  said  grantee.  The  defendant 
in  that  case  was  the  successor  in  interest  of 
the  party  to  whom  a  patent  to  the  quarter 
section  embracing  the  disputed  premises  was 
issued  the  United  States  in  December, 
1880,  and  as  such  he  claimed  title  In  fee. 
The  defendant  had  the  land  Inclosed,  and 
the  plaintiff  offered  to  allow  him  to  main- 
tain his  inclosure,  and  use  the  land,  on  con- 
dition that  he  would  accept  a  lease  thereof, 
nnd  pay  a  nominal  rent,  which  he  accepted: 
but  nt  the  expiration  of  the  term  of  one 
year  he  refused  to  renew  it,  claiming  the 
land  as  his  own.  After  commenting  upon 
some  other  cases,  the  court  saya:  "Here 
there  was  a  special  grant  of  a  right  of  way 
200  feet  in  width  on  each  side  of  the  road. 
This  grant  is  a  conclusive  l^alatlve  deter- 
mioation  of  the  reasonable  and  necessary 
quantity  of  land  to  be  dedicated  to  this  pub- 
lic use,  and  it  necessarily  involves  a  right 
of  possension  in  the  grantee,  and  is  inconsist- 
ent with  any  adverse  possession  of  any  part 
of  the  land  embraced  within  tJie  grant.  It 
is  true,  the  strip  of  land  now  actually  occu- 
pied by  the  roadbed  and  tdegraph  line  may 
be  only  a  small  part  of  the  400  feet  granted, 
but  this  fact  is  of  no  conscquenca  The 
company  may  at  some  time  want  to  use 
more  land  for  side  tracks  or  other  purposes, 
and  it  is  entitled  to  have  the  land  clear  and 
unobstructed  whenever  it  shall  have  occa- 
sion to  do  so."  In  Oloott  v.  Fond  du  Lao 
County  Bupert.  10  Wall.  078,  21  L.  ed.  382, 
the  United  States  Suprone  Court  says: 
"'Ihat  railroads,  though  constructed  by  pri- 
vate corporations  and  owned  by  them,  are 
public  highways,  has  been  the  doctrine  of 
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nearly  all  the  courts  ever  since  such  conven- 
iences for  passage  and  transportation  have 
had  any  existence.  Very  early  the  question 
arose  whether  a  state's  right  of  eminent  do- 
main could  be  exercised  by  a  private  corpo- 
ration created  for  the  purpose  of  construct- 
ing a  railroad.  Clearly,  it  could  not,  un- 
less taking  land  for  such  a  purpose  by  such 
an  agency  is  taking  land  for  public  use. 
The  right  of  eminent  domain  nowhere  justi- 
fies taking  property  for  private  use.  Yet  it 
is  a  doctrine  universally  accepted  that  a 
state  le^slature  may  authorize  a  private 
corporation  to  take  land  for  the  oonat ruc- 
tion of  such  a  road,  making  compensation 
to  the  owner.  What  else  does  this  doctrine 
mean  if  not  that  building  a  railroad,  thongli 
it  be  built  by  a  private  corporation,  is  an 
act  done  for  a  public  use?  And  the  reason 
why  the  use  has  always  been  held  a  pnblic 
one  is  that  such  a  road  is  a  highway,  wheth- 
er made  by  the  government  itself  or  by  the 
agency  of  corporate  bodies,  or  even  hy  indi- 
vfduals  when  they  obtain  their  power  to 
construct  it  from  I^islative  grant.  It 
would  be  useless  to  cite  the  numerous  deci- 
sions to  this  effect  which  have  been  made 
in  the  state  courts.  .  .  .  It  is  said  that 
railroads  are  not  public  hi^ways  per  me; 
that  they  are  only  declared  such  by  the  de- 
cisions of  the  courts;  and  that  they  have 
been  declared  public  only  with  respect  to 
the  power  of  eminent  domain.  This  is  a 
mistake.  In  their  very  nature  they  are 
public  highways.  It  needed  no  decision  of 
courts  to  make  them  such.  True,  they  must 
be  used  in  their  peculiar  manner,  and  under 
certain  restrictions,  but  the?  are  facilities 
for  passage  and  transportption  afforded  to 
the  public,  of  which  the  public  has  %  rijrht 
to  avail  iiaalf.  As  veil  might  it  be  said  a 
turnpike  is  a  highway,  only  because  de- 
clared such  by  judicial  decision.  A  railroad 
built  by  a  state  no  one  claims  would  be  any- 
thing else  than  a  public  highway,  justifying 
taxation  for  its  construction  and  mainte- 
nance, though  it  could  be  no  more  open  to 
public  use  than  is  a  road  built  and  owned  by 
a  corporatitm;  yet  it  is  the  purpose  and  the 
uses  of  a  work  which  determine  Its  charac- 
ter." In  Venable  v.  Wdbaah  Western  R.  Co. 
112  Mo.  103,  18  L.  R.  A.  88,  20  S.  W.  49.3. 
it  was  held  that  a  conveyance  to  a  railroad 
company  of  a  right  of  way  though  the  gran- 
tor's land  is  a  dedioation  to  the  public.  In 
the  court  opinion  it  is  said :  "There  can  be 
no  doubt  from  the  text-bo<^  and  adjudica- 
tiona  that,  where  a  railroad  is  empoirered, 
as  in  the  present  instance,  to  condemn  land 
for  a  public  use,  it  occupies  in  all  respects 
the  same  footing  as  any  other  corporation 
or  quasi  corporation,  municipal  or  other- 
wise, or  governmental  agency,  when  exercis- 
ing simitar  authority,  to  obtain  land  for  a 
market  place,  for  a  street,  highway,  jail,  or 
courthouse."  In  Bt.  Joseph  d  D.  C.  R  Co. 
V.  liaUIwtn,  103  U.  S.  426,  26  L.  ad.  678.  the 
court  had  under  considmtion  the  oongrea- 
sional  railroad  right  of  way  grant  above  re- 
ferred to.  "The  right  of  way  for  the  iriiole 
distance  of  the  proposed  route  was  a  very 
important  part  of  the  aid  given.    If  Uie 
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oompai^  could  be  otmpdled  to  nurchaae  its 
way  over  any  section  that  might  be  occu- 
pied in  advance  of  ita  location,  very  Berious 
obstacles  would  be  often  imposed  to  the  prog- 
ress of  the  rood.  For  any  loss  of  lands  by 
settlement  or  reservation  other  lands  are 
given,  but  for  the  loss  of  the  right  of  way 
Ey  these  means  no  compensation  is  provid- 
ed, nor  could  any  be  given  by  tbe  subetitu- 
tion  oi  another  route.  The  uncertain^  as 
to  the  ultimate  location  of  the  line  of  the 
road  is  recogni/:ed  throughout  the  act,  and 
where  any  qualification  is  intended  in  the 
operation  of  the  grant  of  lands  from  this 
circumstance  it  is  designated.  Had  a  simi- 
lar qualification  upon  the  absolute  grant  of 
the  right  of  way  bera  intended,  it  can  hard- 
ly be  doubted  that  it  would  have  been  ex- 
preaaed.  The  fact  that  none  is  ^pressed  la 
eoneluiive  that  none  wcists.  .  .  .  We 
are  of  opinion,  therefore,  tbat  all  persons  ac- 
quiring any  portion  of  the  public  lands,  aft- 
er the  passage  of  the  act  in  question,  took 
tbe  same  subject  to  the  rigbt  of  way  con- 
ferred by  it  for  the  proposed  road."  Jones 
on  Easements  lays  down  the  rule  that  the 
prescriptive  right  to  a  passageway  along 
tiie  track  or  risht  of  way  of  a  railroad  can- 
not be  acquired  by  the  public,  or  by  individ- 
uals, while  the  railroad  is  constantly  using 
a  single  track  over  such  right  of  way.  The 
construction  and  operation  of  one  track  on 
its  location  is  an  assertion  of  right  to  the  en- 
tire width  of  its  right  of  way.  The  pres- 
ence of  one  track,  constantly  in  use.  Is  a 
definite  badge  of  ownership,  and  tbe  only 
practical  HBsertion  of  title  that  can  be  made. 
If  tiie  public  has  used  paths  by  the  side  of 
the  railroad  track  for  any  length  of  time, 
the  use  must  be  considered  as  permissive, 
and  not  adverse;  citing  a  long  list  of  au- 
thorities from  different  states.  Jones,  Ease- 
ments, p.  232,  SS  2,  81.  Individuals  may 
intrude  upon  or  obstruct  the  public  thor- 
oughfare, but  cannot  acquire  title  by  pre- 
scription to  such  lands.  Orena  t.  Santa 
Borhara,  i)l  Oal.  631,  28  Pac.  288;  Boadley 
v.  San  Francisco,  50  Cal.  265;  Viaalia  v. 
Jacob,  65  Cal.  435,  52  Am.  Rep.  303,  4  Pac. 
433;  People  V.  Pope,  53  Cal.  450;  San  Fran- 
cisco V.  Bradbury,  92  Cal.  414.  28  Pac.  803; 
Archer  v.  Salinas  City,  93  iJal.  61,  Ifl  L.  R. 
A.  14S.  28  Pac.  830. 

2.  KesTMindents  connsd  contend  that,  "if 
the  appellant  can  maintain  the  present  ac- 
tion [eiectment]  at  all,  then  the  plea  of  the 
bar  of  the  statute  is  good."  And  he  cites 
in  support  of  this  contention  Allen  v,  Mc- 
Kay A  Co.  120  Cal.  332,  62  Pac.  828,  where- 
in it  is  claimed  the  court  held  that,  if  the 
title  to  the  lands  In  question  was  such  as  to 
found  thereon  an  action  to  recovo-  the  pos- 
aesidon  of  the  same,  such  title  may  be  lost 
by  adverse  possession.  That  was  an  action 
to  recover  possession  of  a  tract  of  land  in 
Humboldt  county  covered  by  the  waters  of 
Humboldt  bay,  and  the  court  says:  "If 
the  land  in  controversy  was  not  private 
property,  plaintiffs  had  no  title.  If  it  was 
private  property,  there  certainly  could  be 
an  adverse  occupancy  of  it  for  the  statu- 
tory period."  The  difference  between  that 
S4  L.  K.  A. 


and  this  la  that  tha  contest  there  was  In 
reference  to  the  ownersbip  and  possession 
of  private  property.  Here,  as  already 
shown,  the  premises  in  question  w«re 
granted  for,  and  dedicated  to,  a  public  use. 
There  is  but  one  form  of  civil  action  in 
this  state.  The  substance  of  the  action  de- 
termines its  character.  Being  entitled  to 
the  possession  of  the  premises  in  question 
as  a  part  of  the  railrcMd  right  of  way  un- 
der tne  congressional  grant  for  the  pur- 
poses therein  specified,  and  the  defendants 
having  intruded  thereupon  and  withholding 
the  same,  the  plaintiff  has  a  right  to  recov- 
er the  possession  thereof  by  any  appropri- 
ate action ;  and  whether  that  action  be 
called  "ejectment,"  or  by  any  other  name, 
is  quite  immaterial.  Central  P.  R.  Co.  v. 
Benitjf,  5  Bawy.  118,  Fed.  Cas.  No.  2,661, 
was  an  action  in  ejectment  by  the  railroad 
company  against  the  defendant  therein  for 
a  portion  of  the  railroad  right  of  way  ac- 
quired under  the  grant  in  question.  The 
court  there. says:  "If  the  plaintiff  Is  en- 
titled to  actual  possession  of  the  land  for 
the  purpose  of  effecting  the  object  in  view 
when  the  right  of  wa^  was  granted,  it  can 
recover  such  possession  in  some  judicial 
proceeding.  The  mere  form  of  the  action 
has  ceased  to  be  of  ai^  inip<»tance  in  this 
court.  There  is  now  but  one  form  for  all 
common-law  actions.  .  .  .  We  think 
this  complaint  does  state  a  good  case.  It 
may  be  admitted  that  for  the  obstruction 
of  a  mere  easement  the  recovery  of  the  pos- 
session of  the  land  itself  would  not  be  the 
proper  remedy.  .  But«  in  order  that  the 
plaintiff  in  t&e  case  at  bar  may  make  siuA 
use  of  the  land  aa  the  grantor  intended  it 
should  under  the  grant  of  a  right  of  way, 
it  becomes  necessary  to  take  and  keep  an 
actual  possession  of  the  land."  Southern 
P.  Co.  V.  Burr,  86  Cal.  279,  24  Pac.  1032, 
was  also  an  action  at  law  to  recov^  posses- 
sion of  a  portion  of  the  railroad  right  of 
way  in  question.  As  already  shown,  the 
court  held  that  that  action  was  not  only 
maintainable  but  that  the  statute  of  limi- 
tation did  not  run  against  the  right  of 
tbe  plaintiff  therein.  VisaUa  t.  Jaaob,  66 
Cal.  435,  62  Am.  Rep.  303,  4  Pac  433,  was 
also  an  action  of  ejectment,  and  the  court 
in  passing  says:  "An  action  of  ejectment 
may  be  maintained  by  a  municipal  corpo- 
ration for  the  recovery  of  the  possession  of 
a  street  wrongfully  possessed  by  an  individ- 
ual, whether  the  corporation  owns  the  fee 
or  the  adjoining  proprietor  retains  it.  In 
the  latter  case  the  right  of  the  municipal- 
ity to  regulate  the  public  use,  and,  for 
that  purpose,  to  possess,  ubo,  and  control 
the  property,  is  treated  the  courts 
as  a  legal,  and  not  merely  an  equitable, 
right," — citing  authorities ;  and  adding ; 
*'But  it  does  not  follow  that  such  an  action 
is  barred  by  an  adverse  possession  for  a 
statutory  period ;"  and  referring  to  San 
Francisco  v.  Caldcrwood,  31  Cal.  589,  91 
Am.  Dec.  542,  where  it  seems  to  have  been 
held  that  ejectment  would  be  barred,  the 
court  says:    "But  in  that  ease  It  was  foujid 
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that  the  'blip'  liad  never  been  dedicated  to 
the  public  use," — referring,  as  against  that 
case,  to  Hoadiey  v.  San  FranciscOf  50  Cal. 
263,  and  People  v.  Pope^  53  Gal.  450.  Ban 
Francisco  v.  Bradburj/y  92  Cal.  414,  28  Pac. 
803,  was  ^*ectni«it  to  recover  the  ]>osses8ion 
of  an  engine  lot  reserved  to  the  city  under 
th«  Van  Ness  ordioance.   See  also  toe  later 


case  of  Ban  Francisco  v.  Grote^  120  Cal.  60. 
41  L;  R.  A.  335.  52  Pac.  127. 

For  the  reasons  stated,  the  judgment 
must  he  reveraed;  and  it  is  so  ordered. 

We  concur :  Oaronette*  J.,  HwrlaMS,  J. 

Rehearing  denied. 


WASHINGTON  SUPREUE  COURT. 


NORTHERN  PACIFIC  RAILWAY  COM- 
PANY, Appt., 

V. 

William  EIA'  et  ah,  Reapta. 
<  Wash  } 

1.  The  atatnto  of  UnUstioBa  ruAm 
•CMliiat  Fiarht  of  aetloiL  to  recover  poa- 
■CBBlon  of  H  portion  of  a  railroad  right  of  waj 
In  adverse  pOBsesstOD  of  ,a  tblrd  person. 

a.  A  rollrotHl  voaapajir  onnaot  aet  ap 
the  rlvkta  of  thm  voTonmemt  to  defeat 
a  Utle  aeqalred  throosb  advene  poaaesalMi 
br  a  third  person  to  a  portion  of  Ita  rigbt  of 
way. 

S.  A  rallFood  eompaajr  im  eatopped  to 
■■aert  title  to  a  portloa  of  Ita  rlfflit 

of  war  npon  which  third  persona  have,  with 
Its  knowledge^  placed  valuable  Improvements 
under  a  claim  of  title  from  the  government, 
and  In  possession  of  which  they  have  been  lor 
a  period  exceeding  that  designated  bj  the 
statute  of  llmltatlona  for  the  reeovwT  of 
real  pn^rtj,  and  the  streets  upon  which 
were  located  with  reference  to  others  estab- 
itsbed  bj  the  railroad  company 

(June  29,  1001.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Spokane  County 
in  favor  of  def^dants  in  an  action  brought 
to  recover  possession  of  pcHiions  of  jMin* 
tiff's  right  of  way  which  wm«  held  adversdy 
1^  defendants.  Affirmed. 
The  facts  are  stated  in  tha  opinion. 
Sfeesra.  O.  W>  Bum  and  Jamea  B. 
Xerr,  with  Metan.  Btopkeiu  ft  Banjt, 
for  appellant: 

The  act  of  Congress  conferred  upon  the 
company  the  right  to  locate  its  route,  and 
granted  a  right  of  way  over  the  public  lands 
400  feet  wider— 200  feet  on  each  side  of  the 
railroad. 

Fnxrf  that  the  premises  in  oontxover^ 
over  which  the  roaa  was  constructed  ware 
public  lands  on  July  2,  1864,  established  the 
titie  of  the  Nftoihem  Pacific  Railroad  Com- 
pany under  the  grant. 

Bt.  Joseph  &  D.  C.  R.  Co.  v.  Baldwin,  103 
U.  S.  420,  26  L.  ed.  578 ;  Bybee  v.  Oregon  d 
C.  R.  Co.  139  U.  S.  663,  36  L.  ed.  305,  11 
Sup.  Ct.  Rep.  641;  Central  P.  R.  Co.  v. 
Dyer,  1  Sawy.  641,  Fed.  Cas.  No.  2,652; 
Bamilton  t.  Spokane  d  P.  B.  Co.  2  Idaho, 
808.  28  Pac.  408. 

The  estate  which  passed  under  this  grant 

Note. — See  the  precedhig  case  of  Boiithern~Pl 
Co.  V.  Hyatt  (Cal.) 
64  L.  K.  A. 


is  more  than  a  technical  "right  ijt  way"  or 
easement,  and  ia  a  qualified  fee  with  the 
incidents  of  possession  and  exclusive  use 
and  enjoyment  of  the  whole  strip  granted. 

Missouri,  K.  <£  T.  R.  Co.  v.  Roberts,  152 
U.  S.  114,  38  L.  ed.  377,  14  Sup.  Ct.  Rep. 
406;  Veto  Meaico  v.  United  Statea  Trust  Cv. 
172  U.  S.  171,  43  L.  ed.  407,  10  Sup.  Ct. 
Rep.  128. 

The  grant  of  right  of  way  was  oonf<»i-ed 
upon  Uie  Northern  Pacific  Railroad  Com- 
pany hy  Congress  to  enable  it  to  perfurm 
the  duties  which  it  owed  the  public  under 
its  charter,  and  the  company  had  no  power 
to  part  with  any  portion  of  the  rignt  of 
way  so  granted  and  charged  by  the  act  of 
Congress  with  a  public  use. 

Bast  Alabama  R.  Co.  r.  Doe  em  dem. 
Viascher,  114  U.  8.  340,  29  L.  ed.  136,  5  Sup. 
Ct.  Rep.  889;  Thomas  v.  West  Jeraey  R.  Co. 
101  U.  S.  71,  25  L.  ed.  960;  Hortkem  F.  R. 
Co.  V.  Smith,  171  V.  S.  260,  43  L.  ed.  157, 
18  Sup.  Ct.  Rep.  794;  Southern  P.  Co.  v. 
Burr,  86  Cal.  279,  24  Pac  1082;  Burton  t. 
Laughrey,  18  Mont.  43,  44  Pac.  406. 

The  doctrine  of  estoppel  does  not  apply 
where  rights  are  claimed  under  an  agree- 
ment with  a  corporatiim,  which  is  ultm 
vires  and  at  the  same  time  against  pnUic 
policy. 

Thomaa  v.  West  Jersey  R.  Co.  101  U.  S. 
86,  25  L.  ed.  953;  Central  Tranap.  Co.  v. 
Pullman'a  Palace  Car  Co.  139  U.  S.  24.  35 
L.  ed.  56,  11  Sup.  Ct.  Kep.  478. 

Meaara.  Samuel  B.  Stern  and  Freder. 
lok  W.  Dewart,  for  respimdent  Ely: 

Government  grants  are  c<Hi8trued  against 
the  grantee, 

Sioum  City  d  St.  P.  R.  Co.  v..  United 
States,  159  U.  S.  349,  40  L.  ed.  177,  16  S»ip. 
Ot.  Rep.  17;  3  Washb.  Real  Prop.  4th  ed. 
p.  190;  aildart  v.  Gladatone,  11  East,  675: 
Proprietors  of  Stourbridge  Canal  r.  Wheeley. 
2  Bam.  &  Ad.  793;  Proprietors  of  Charlea 
River  Bridge  v.  Proprietors  of  Warren 
Bridge,  11  Pet.  420,  9  L.  ed.  773;  Dubuqur 
A  P.  R.  Co.  V.  Litchfield,  23  How.  66,  16  L. 
ed.  500;  Rice  v.  Minnesota  rf  J(.  W.  R.  Co. 
1  Black,  360,  17  L.  ed.  147 ;  Sarden  v.  North 
em  P.  R.  Co.  154  U.  S.  325,  38  L.  ed.  1001. 
14  Sup.  Ct.  R^.  1030;  I7ntted  States  v. 
Oregon  d  C.  R.  Co.  164  U.  S.  630,  41  L.  ed. 
544,  17  Sup.  Ot.  Rep.  165. 

When  tiie  railroad  was  first  bnilt  through 
Spokane  the  railroad  company  construed  its 
grant  as  bdng  only  200  feet  in  width. 

The  conatruetion  given  to  the  contract  hr 
the  partiea  themaelTes  Is  naturally  entitled 
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to  great  weight,  where  parties  later  desire 

to  change  their  claimB. 

Chicago  v.  Sheldon,  9  Wall.  50,  19  L.  e*l. 
594;  Bishop,  Contr.  5  412j  TopUff  v.  TopUff, 
122  U.  S.  131,  30  L.  ed.  1114,  7  Sup.  Ct. 
Rep.  10S7;  Knox  County  v.  Ninth  Nat. 
Bank,  147  U.  S.  100,  37  L.  ed.  97,  13  Sup. 
Ct.  Rep.  267 ;  Central  Trust  Co.  v.  Wabash, 
8t.  L.  £  P.  R.  Co.  34  Fed.  256;  MetropAitan 
Nat.  Bank  r.  Benedict  Co.  20  C.  C.  A.  377. 
36  U.  S.  App.  604,  74  Fed.  185;  Leete  r. 
Pacific  Mill.  A  Min.  Co.  88  Fed.  967 ;  Helme 
V.  Stnter,  52  N.  J.  Eq.  603,  30  Atl.  333; 
laham  v.  Parker,  3  Wash.  764,  29  Pac,  835. 

Whether  the  interest  of  plaintiff  is  an 
easement,  with  the  right  to  exclusive  pos- 
session and  use,  or  a  fee  qualified  and  lim- 
ited to  certain  uses,  each  of  these  may  be 
loet  hy  adverse  posaesBion,  unless  there  ia 
s<UDetning  in  plaintiFa  coulition  by  reason 
of  which  the  statute  of  limitations  would 
not  apply. 

The  statute  of  limitations  does  not  "pre- 
sume a  grant  by  the  true  owner," 

3  Washb.  Keal  Prop.  4th  ed.  p.  134. 

The  goremment  ^ve  to  respondent's 
predeceflSOTS  all  the  rights  and  Interests  in 
the  property  which  the  government  pos- 
sessed. 

They  took  the  property  subject  to  the 
right  of  way  given  by  the  previous  grant. 

8t.  Joseph  £  D.  C.  R.  Co.  v.  Baldwin,  103 
tr.  S.  426,  26  L.  ed.  678 ;  Bybee  v.  Oregon  d 
O.  JC.  Co.  139  V.  S.  663.  35  L.  ed.  306,  11 
Sup.  Ct.  Rep.  641. 

The  right  of  way  of  a  railroiul  may  be 
lost  by  adverse  posBeasion,  whether  the  rail- 
road has  merely  an  easement,  or  has  a  qual- 
ified fee,  or  an  absolute  fee. 

Nashville,  O.  d  8t.  L.  R.  Co.  v.  Rammond, 
104  Ala.  191.  16  So.  935;  Coleman  v.  Flint 
A  P.  M.  R.  Co.  64  Mich.  160,  31  N.  W.  47; 
Matthews  Lake  Hhore  d  M.  8.  R.  Co.  110 
Mich.  170,  67  N.  W.  1111;  Pittsburgh,  C.  0. 
d  8t.  L.  R.  Co.  V.  Stickley,  155  Ind.  312,  68 
N.  E.  192;  Illinoia  C.  R.  Co.  v.  Houghton, 
126  111.  233,  1  L.  R.  A.  213,  18  N.  E.  301; 
Donahue  v.  Illinois  C.  R.  Co.  166  111.  640, 
46  N.  E.  714;  Turner  v.  Fitchburg  R.  Co. 
145  Mass.  433,  14  N.  E.  627;  Northern  P. 
R.  Co.  T.  Spokane,  66  Fed.  017,  12  C.  C.  A. 
246,  29  U.  S.  App.  81,  64  Fed.  S06. 

A  railroad  right  of  way  may  be 
ubandoncd. 

Platen  v.  iloorhead,  58  Minn.  324.  .19  N. 
W.  1044:  CrolU-v  v.  Minneapolis  d  St.  L. 
R.  Co.  30  Minn.  541.  16  N.  W.  422;  People 
V.  Eiil  River  d  B.  R.  Co.  98  Cal,  665.  33  Pac. 
728;  Lake  Erie  d  W.  R.  Go.  v.  Boswell,  137 
Ind.  336,  36  N.  E.  1103;  Fort  Worth  d  N. 
0.  R.  Co.  V.  Siceatt,  20  Tex.  Civ.  App.  543, 
«0  S.  W.  162;  Muhle  v.  New  Tork,  T.  d  M. 
R.  Co.  86  Tex.  459,  25  S.  W.  607 :  New  York, 
y.  S.  d  J1.  R.  Co.  V.  Benedict,  169  Mass. 
262.  47  N.  E.  1027;  Westcott  v.  New  York 
d  N.  B.  R.  Co.  152  Ma»8.  465,  25  N.  E.  840; 
Biaknell'v.  Tfea  York  A  N.  E.  R.  Co.  161 
Mass.  428,  37  N.  E.  878:  Proprietors  of 
Locks  d  Canals  v.  Nashua  d  L.  R.  Co.  104 
Mass.  1,  6  Am,  Rep.  181 ;  Henderson  v. 
Central  Pass.  R.  Co.  21  Fed.  368;  Central 
Iowa  R.  Co.  V.  Moulton  d  A.  R.  Co.  57 
Iowa.  249,  10  N.  W.  639 ;  Hickox  v.  Chicago 
54  h.  R.  A. 


d  C.  S.  R.  Co.  94  Mich.  237  S3  N.  W.  1105; 
Blakcly  v.  Chicago,  K.  d  N.  R.  Co.  34  Neb. 
284,  51  N.  W.  767,  46  Scb.  :i72,  U4  H.  W. 
072;  Roanoke  Invest.  Co.  v.  Kansas  City  d 
8.  E.  R.  Co.  108  Mo.  50,  17  S.  W.  1000; 
Elliott,  Railroads,  S  931;  Norton  v.  London 
d  N.  W.  R.  Co.  L.  K.  9  Ch.  Div.  623. 

lliis  ia  a  typictil  ca.se  for  the  application 
of  the  doctrine  of  ebtoppel  in  pais. 

Berry  v.  Heawell,  13  C.  C.  A.  101,  31  U. 
8.  App.  30,  66  Fed.  742;  Walker  v.  Flint,  3 
McCra^,  307,  11  Fed.  31;  McBane  v.  WU- 
son,  8  Fed.  734;  Coicley  v.  Spokane,  99  Fed. 
840;  Moore  v.  Brown^ield,  10  Wash.  439,  39 
Pac.  113. 

Appellant  may  convey  indirectly  through 
abandonment  and  adverse  pos3e:)8ion  thir; 
piirt  of  its  property,  which  is  not  essential 
to  enable  it  to  perform  its  corporate  duties. 

Hartford  F.  Ins.  Co.  v.  Chicago,  M.  d  Bt. 
P.  R.  Co.  175  U.  S.  100,  44  L.  ed.  89,  20 
Sup.  Ct.  Rep.  33;  Union  P.  R.  Co.  v.  Chi- 
cago. R.  I.  d  P.  R.  Co.  163  U.  S.  564,  41  L. 
ed.  265,  16  Sup.  Ct.  Rep.  1173;  Pennsylva- 
nia R.  Co.  V.  St.  Louis,  A.  d  T.  H.  R^Co. 
118  U.  S.  309,  30  L.  ed.  92.  6  Sup.  Ct.  Rep. 
1094;  Oregon  R.  d  Nav.  Co.  v.  Oregonian 
R.  Co.  130  U.  S.  1.  32  L.  ed.  837,  9  Sup.  Ct. 
Rep.  409. 

It  would  be  an  unreasonable  application 
of  ultra  vires  to  hold  that  a  release  by  u 
railroad  corporation  of  part  of  its  granted 
right  of  way  to  its  grantor  or  his  successortt 
is  void. 

Thomaa  v.  Weat  Jersey  R.  Co.  101  U.  K. 
71.  25  L.  ed.  960;  Olcott  v.  International  d 
0.  N.  R.  Co.  (Tex.  Civ.  App.)  28  S.  W.  728: 
American  Emigrant  Co.  v.  Adams  County, 
100  U.  S.  61,  25  t.  ed.  563;  Tacoma  v.  Lil- 
lie,  4  Wash.  797,  18  L.  R.  A.  372,  31  Pac. 
321;  Atlantic  d  P.  Tcleg.  Co.  v.  Unim  P.  R. 
Co.  1  McCrary,  541,  1  Fed.  74S;  St.  Louts, 
V.  dT.H.R.  Co.  V.  Terre  Haute  d  I.  R.  Co. 
145  U.  S.  393,  36  L.  ed.  748,  12  Sup.  a.  Rei>. 
953, 

Even  if  tliere  were  valid  objection  to  the 
deeding  of  this  land  or  its  release  through 
the  liuiitation  statutes,  the  objecti<m  could 
be  raised  only  bv  the  United  Sutes  itself  in 
a  direct  pro<>peding. 

American  Emigrant  Co.  t.  Adams  County. 
100  U.  8.  61,  26  L.  ed.  563;  Kings  Countyy. 
Tulare  Vounty,  119  Cal.  512.  61  Pac.  866: 
United  Stittos  v.  Louisiana,  127  U.  S.  187, 
32  L.  ed.  68,  8  Sup.  Ct.  Rep.  1047 ;  Steams 
V.  Minnesota,  179  U.  S.  223.  45  L,  ed.  162. 
21  Sup.  Ct.  Rep.  73;  Crolley  v.  Minneapolis 
d  8t.  L.  R.  Co.  30  Minn.  541.  16  K.  W.  422 : 
Wheeler  r.  Chicago,  68  Fed.  626;  Northern 
P.  R.  Co.  V.  Miller,  20  Wash.  34,  54  Pa*-. 
603;  Fritts  v.  Palmer,  132  U.  S.  282,  .^3  L. 
ed.  317,  10  Sup.  Ct.  Rep.  93;  Phillips  v. 
Moore,  100  U.  S.  208,  25  L.  ed.  603;  South- 
ern P.  R.  Co.  V.  United  States,  16  0.  C.  A. 
114,  29  U.  S.  App.  660,  69  Fed.  47. 

The  laches  of  the  plaintiff  precludes  it 
from  obtaining  aid  from  a  court  of  equity. 

8t.  Louis,  r.  d  T.  H.  R.  Co.  v.  Terre 
Haute  d  I.  R.  Co.  145  U.  S.  393,  36  L.  ed. 
748.  12  Sup.  Ct.  Rep.  953:  Boston,  C.  d  M. 
R.  Co.  V.  Boston  d  L.  R.  Co.  65  N.  H.  393. 
23  Atl.  529;  Olcott  v.  International  d  O.  N. 
R.  Co.    (Tex.  Civ.  App.)    28   S.  W.  728; 
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KuJm  v.  Port  Tovmaend,  12  Waah.  fl06,  29 
L.  S.  A.  446,  41  Pac.  923. 

Mr.  F.  T.  Post,  for  respondents  Brown  et 
al.: 

A  railway  company  owes  certain  duties 
to  the  public,  but  it  holds  and  uses  its  prop- 
erty fw  the  profit  of  its  stoekholders.  The 
eases  holding  that  the  statute  of  limitations 
affords  no  defraise  to  actions  for  encroach- 
ment upon  streets  and  roads  are  inappli- 
cable. A  raih'oad  is  not  a  public  highway 
in  the  sense  that  it  belongs  to  the  people. 
Railroad  officers  are  not  governmental 
a^^ta -whose  laches  creates  no  t)ar. 

If  one  occupies  adversely  tor  twenty  years 
land  ovrned  by  a  railway  company,  the  stat- 
ute of  limitations  should  raise  the  presump- 
tion of  a  grant,  for  the  compsny  iiolds  its 
lands  for  private  gain,  as  a  private  propri- 
etor. 

Pittahnrgh,  C.  G.  &  St.  L.  R.  Co.  v.  Btick- 
ley,  liS5  Ind.  312,  58  N.  E.  192;  Illinois  C. 
R.  Co.  T.  Houghton,  126  111.  233,  1  L.  R.  A. 
213.  18  N.  E.  301;  lUinoia  O.  R.  Co.  v. 
O'Ciifmor,  1S4  111.  550.  39  N.  E.  S63;  /lit- 
iiOM  C.  R.  Co.  V.  Moore,  160  111.  9,  43  N. 
3C4;  Dottakue  v.  Illinois  C.  R.  Co.  165  111. 
040,  46  N.  E.  714;  Matthetoa  v.  Lake  Bkore 
i£  M.  8.  R.  Co.  110  Mich.  170,  67  N.  W. 
nil;  Paeeton  v.  Yaeoo  £  U.  Valley  R.  Co. 
76  HGss.  636,  24  So.  536;  Qay  t.  Boaton  d 
A.  R.  Co.  141  Mass.  407,  6  N.  E.  236;  19 
Am.  &  Eng.  Enc.  Law,  p.  26;  Northern  P. 
R.  Co.  V.  Spokane,  12  G.  G.  A.  246,  29  IT. 
S.  App.  81,  64  Fed.  608. 

Even  a  public  corporation  may.  lose  prop- 
erty righta  by  adverse  possession. 

Meyer  v.  ikncoln,  33  Keb.  566,  sub  nom. 
Meyer  v.  Graham,  18  L.  R.  A.  146,  60  N.  W. 
76S. 

And  by  estoppel. 

Spokane  Street  R.  Co.  r.  Spokane  FalU, 
6  Wash.  624,  33  Pac.  1072. 

Nothing  BO  much  retards  the  growth  and 

£ro8perity  of  a  country  as  insecurity  of  title 
»  real  estate. 

Ward  V.  Buggmt,  7  Wash.  624,  82  Pac. 
740,  1015,  36  Pac.  285;  Lems  v.  Marahall, 
6  Pet  470,  8  T*  ed.  195;  CroaaU  v.  Shererd, 
S  Wall.  269,  aub  nom.  Den  em  dflm.  OroKalX 
V.  Sherrerd,  18  L.  ed.  S72. 

An  easement  may  be  lost  by  abandonment, 
»s  well  as  by  adverse  possession. 

10  Am.  &.  Eng.  Enc.  Iiaw,  p.  434;  Snell  v. 
Levitt,  110  N.  Y.  505,  1  L.  R.  A.  414,  18  N. 
E.  370;  Waahb.  Easements,  3d  ed.  p.  661; 
Louiaville  d  If.  R.  Go.  v.  Covington,  2  Bush, 
326;  Lattimer  v.  TAvcrmore,  72  N.  Y.  174; 
Flaten  v.  Moorhead,  58  Minn.  324,  59  N.  W. 
1044;  Muhle  v.  New  York,  T.  A  M.  R.  Co. 
«6  Tex.  459,  25  S.  W.  607. 

The  appellant  and  its  predecessor  have  for 
nlmoet  twenty  years  stood  silently  1^  and 
seen  these  respondents  add  rahiable  and 
permanent  improvements  to  the  respective 
pieces  of  property  in  question,  and  seen 
them  pay  taxes  thereon  during  all  said  time, 
and  pay  assessments  for  grading  streets  in 
front  of  these  lots,  without  protest,  without 
objection,  without  any  statement  whatao- 
«ver  of  any  claim  of  any  characteor  or  de- 
Dcription.   Such  conduct  works  an  estoppel. 

Fleteh»  HoUnea.  25  Ind.  4S8;  Ander- 
ML.  R.  A. 


aon  V.  Bubble,  98  Ind.  670;  Gregg  v.  Von 
Phul,  1  Wall.  281,  17  L.  ed.  637;  Arnold 
Common,  60  Pa.  301;  Hoeder  v.  Fouta,  S 
Wash.  135,  31  Pac.  432;  Anderson  v.  Arm- 
stead,  69  111.  452. 

Appellant  cannot  plead  ultra  vires. 

St.  Louit,  V.  d  T.  H.  R.  Co.  V.  Terr« 
Baute  d  I.  B.  Co.  145  U.  S.  393.  36  L>.  ed. 
748.  12  Sup.  Ot.  Rep.  957;  Onion  Trust  Co. 
V.  Illinoia  Midland  R.  Co.  117  U.  S.  434,  29 
L.  ed.  903,  6  Sup.  Ct.  Rep.  827;  Taylor  v. 
South  d  North  Ala.  R.  Co.  4  Woods,  575, 
13  Fed.  155;  Nashua  &  L.  R.  Co.  v.  Boaton 
£  L.  R.  Co.  27  Fed.  826;  Cincinnati,  H.  <£ 
D.  R.  Co.  V.  McKeen,  12  C.  C.  A.  14.  24  U. 
S.  App.  218,  64  Fed.  44;  Long  v.  Georgia  P. 
R.  Ca  91  Ala.  619,  8  So.  706;  Day  v.  Spiral 
Springs  Buggy  Co.  67  Mich.  146,  58  Am. 
Rep.  352,  23  N.  W.  628;  Tacoma  v.  Lillia,  4 
Wash.  806,  18  L.  R.  A.  372,  31  Pac  321. 

Messrs.  James  Sawsoa,  Hemley,  Kel- 
lam,  ft  Iiindsleyt  and  Joseph  BamIow, 
for  respondents  Reith  et  al.: 

The  statute  of  limitations  is  a  statnte  of 
repose,  constituting  a  statutory  bar,  and 
does  not  depend  upon  presumption  or  pre- 
scription. 

2  Waahb.  Easements,  110;  3  Washb.  Eaae- 
ments,  110;  Cooper  v.  Smith,  Q  Serg.  A  R. 
26,  11  Am.  Dec.  661;  Reed  v.  Reed,  46  Pa. 
242:  Bentley'a  Appeal,  99  Pa.  600;  Wick- 
ham  V.  Sprague,  18  Wash.  466,  61  Pae. 
1055;  Letcis  v.  Marahall,  5  Pet.  470,  8  L. 
ed.  195;  LeffingwcU  v,  Wirren,  2  Black, 
599,  17  L.  ed.  261;  Croxall  v.  Shererd,  5 
Wall.  289,  avb  nom.  Den  etc  dem.  CrosraU  v. 
Sherrerd,  18  L.  ed.  572;  Bicknell  v.  Com- 
atock,  113  U.  S.  161,  28  L.  ed.  963,  5  Sup. 
Ct.  Rep.  399 ;  Illinoia  C.  R.  Co.  v.  O'Connor, 
154  111.  5S0,  39  N.  E.  S63:  Donahue  v.  Illi- 
noia O.  B.  Co.  165  HI.  640.  46  N.  E.  714; 
Pawton  V.  Taeoo  d  M.  Valley  R.  Co.  76  Miss. 
630,  24  So.  630;  Olenn  v.  Dorsheimer,  28 
Fed.  907,  23  Fed.  697;  Flaten  v.  Moorhead, 
58  Minn.  324,  59  N.  W.  1044. 

So  long  as  the  company  does  not  cripple 
its  obligations  to  the  public,  it  has  full  dis- 
cretion as  to  how  much  of  ike  right  of  -way 
it  will  keep  or  abandon. 

Northern  P.  R.  Co.  v.  Spokane,  56  Fed. 
917,  Affirmed  in  12  0.  C.  A.  246,  29  U.  S. 
App.  81,  64  Fed.  606. 

Appellant  is  estopped  from  now  asserting, 
as  against  them,  the  claim  to  the  premises 
in  conflict  between  appellant  and  these  re- 
spondents. 

Atlantic  d  P.  Teleg.  Co.  t.  Union  P.  R. 
Co.  I  McCrary,  541,  1  Fed.  745;  Nauerth  v. 
Dvkc  (Iowa)  79  N.  W.  271;  Fletfiher  v. 
Holme^s.  25  Ind.  470;  Oregg  v.  Von  Phul,  10 
Wall.  281,  17  L.  ed.  j.38;  ^mo/d  v.  Corn- 
man,  50  Fa.  361;  Roedcr  v.  Fouta,  6  Wash* 
133,  31  Pac.  432;  .Anderson  v.  Armatead.  69 
III.  452;  Niven  v.  Belknap,  2  Johns.  673; 
Chnpman  v.  Chapman,  5tl  Pa.  214;  Red- 
mond V.  Ercelaior  8av.  Fund  d  Loan  Aaao. 
194  Pa.  643,  45  AtK  422:  Eirk  v.  Bamitton, 
102  U.  S.  68.  26  L.  ed.  79:  Anderson  v.  ffu6- 
ble,  93  Ind.  570,  47  Am.  Rep.  394;  Richard- 
son V.  Chickerittg,  41  N.  H.  380.  77  Am.  Dec. 
769;  Meyer  v.  Lincoln,  33  Neb.  666,  aub 
nom.  Uejier  v.  Graham,  18  L.  R.  A.  146.  50 
N.  W.  763;  PeUa  t.  Boholte,  24  Iowa,  293. 
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96  Am.  Deo.  729 ;  Cincinnati  v.  First  Pretby. 
Church,  S  Ohio,  298;  State  ea  rel.  Atty.  Oen. 
y.  Janeaville  Water  Co,  02  Wis.  496,  32  L. 
&.  A.  391,  66  W.  612;  Com.  ew  rel.  Atty. 
&'«n.  V.  Bala  4  B.  M.  Tunfp.  Co.  1S3  Pa.  47, 
25  Atl.  IIOS;  Atty.  Oen.  v.  Delatoare  d  B. 
B.  R.  Co.  27  N.  J.  Eq.  1. 

Appellant  is  prevented  the  laches  of 
its  predecessor  and  itself  from  maintaining 
this  action. 

Saekman  v.  Campbell,  16  Wash.  57,  45 
Pac.  895;  Sullivan  v.  Portland  d  K.  R.  Co. 
94  U.  S.  806,  24  L.  ed.  324;  Brown  v.  Buena 
Viata  County,  96  U.  8.  157.  24  L.  ed.  422; 
Wood  V.  Carpenter,  101  U.  S.  135,  25  L.  ed. 
807;  Hammond  v.  Hopkina,  143  U.  S.  251, 
36  L.  ed.  145,  12  Sup.  Ct.  Rep.  418;  Hardt 
V.  Heidweyer,  152  U.  8.  647,  38  L.  ed.  648, 
14  Sup.  Ct.  Rep.  671. 

Dunbar,  J.,  delivered  th»  opinlcm  of  the 

court: 

This  action  was  brought  by  the  Northern 
Pacific  Railway  Company,  successor  to  the 
Noi'thern  Pacific  Railroad  Company,  to  re- 
cover po^yession  of  certain  portions  of  its 
right  of  way  in  the  county  of  Spokane.  The 
complaint  alle^  that  the  plaintiff  waa  the 
owner  and  entitled  to  the  possession  of  a 
strip  of  land  400  feet  wide,  and  that  defend- 
ants had  wrongfully  entered  thereon,  and 
judnnent  was  demanded  for  the  removal  of 
a  cloud,  for  the  quieting  of  title  to  the 
lands  mentioned  in  the  complaint,  and  for 
the  possession  of  same.  Separate  answers 
were  interposed  by  many  of  the  defendants, 
s^>arate  trials  had,  and  separata  verdicts 
rendered.  A  single  judsmcnt,  howerar,  was 
rendered,  det«nmning  ul  the  issues  in  the 
case. 

It  may  be  conceded,  we  think,  that  the 
right  of  way  which  embraces  the  land  in 
dispute  was  granted  to  the  Northern  Pacific 
Railioad  Company  by  act  of  Congress  in 
1864  {13  Stat,  at  L.  305,  chap.  817),  and 
that  to  the  title  to  the  right  of  way  thus 
granted  to  the  Northern  Pacific  Railroad 
Oompaiqr  the  Northern  Pacific  Railway  Com- 
pany has  succeeded.  It  may  also  be  con- 
ceded, for  tlie  purposes  of  this  case,  that  the 
Northern  Pacific  Railway  Company  has 
complied  with  all  the  terms  and  provisions 
of  the  act  of  Congress  aforesaid,  and  has 
constructed  its  railroad  tiircragh  the  whole 
of  the  line  of  rood  between  the  points  named 
in  the  granting  act;  that  a  map  of  definite 
location  was  filed  October  4,  1880,  prior  to 
the  acquiring  of  the  title  to  the  land  in  ques- 
tion by  the  defendants  or  their  predeces- 
sors or  grantors ;  and  that  said  railroad  has 
been  continuously  operated  dnce  its  etm- 
struction.  The  defendants,  answering, 
claim  title  by  patent  from  the  United  States 
government.  The  land  was  acquired  under 
the  pre-emption  and  homestead  -  acts,  re- 
spectively, and  all  the  defendants  or  their 
grantors  have  been  in  quiet,  peaceful,  undis- 
turbed, and  undisputed  possession  of  said 
land  tor  more  than  ten  years  immediately 
prior  to  the  commencement  fA  this  acttcm, 
many  of  them  for  nearly  twenty  years. 
Valuable  improvements  have  been  made 
the  defendants,  the  said  land  consisting  of 
64  L.  R.  A.  84 


town  lots  in  the  city  of  Spokane,  and  hav- 
ing been  platted  and  laid  out  as  additions 
to  the  city  of  Spokane  by  the  defendants  or 
their  Brantors  after  acquiring  title  to  the 
same  from  the  United  States  government. 
During  all  these  years  no  claim  whatever 
to  these  lands  has  been  made  by  the  appel- 
lant. It  has  stood  by  and  seen  impiove- 
ments  made  thereon,  and,  in  the  case  of  de- 
fendant Brown,  an  agreement  was  entered 
into  betweeoi  him  and  Qen.  Sprague,  who 
was  then  the  general  superintendent  of  the 
Northern  Pacific  Railrtmd  Company,  that 
they  would  plat  their  lots  so  that  the  streets 
of  the  Addition  which  the  railroad  company 
was  dedicating  would  correspond  with  and 
meet  tlie  streets  which  Brown  was  dedicate 
ing  to  the  city  of  Spokane,  and  the  agree- 
ment was  carried  out  by  arranging  the 
streets  in  accordance  therewith.  These 
streets  have  been  used  by  the  public  for 
from  ten  to  eighteen  years.  The  testimoi^ 
shows  that,  in  addition  to  the  improvements 
which  these  defendants  have  made  upon 
their  lots,  many  thousands  of  dollars  have 
been  paid  by  them  for  assessments  levied 
upon  abutting  land  for  the  improvement  of 
streets  running  through  this  nsht  of  way; 
that  the  appellant  has  never  paid  these  as- 
sessments; that  tiiey  have  never  been  as- 
sessed to  the  appellant;  and  that  no  ques- 
tion has  ever  been  raised  by  the  appellant 
as  to  the  right  and  obligation  of  the  defend- 
ants to  pay  the  same.  While  the  record 
does  not  show  that  any  of  the  lands  owned 
by  the  defendants  were  deeded  to  th«n  by 
the  appellant,  it  does  show  that  the  North- 
em  Pacific  Railroad  Company  has  deeded  to 
other  parties  lots  in  the  city  of  Spokane  sit- 
uated within  the  400  feet  of  right  of  way, 
upon  which  valuable  improvements  have 
been  made  by  its  grantees. 

The  questions  involved  in  this  case  are: 
(1)  Adverse  possession  of  respondents;  (2) 
that  the  action  was  barred  by  the  statute  of 
limitations;  (3)  equitable  estoppel  by  the 
laches  and  misconduct  of  appellant.  The 
questions  of  fact  were  put  in  issue  by  the 
pleadings,  were  submitted  to  a  jury,  and 
found  in  favor  of  the  several  defendants, 
and  the  court  upon  said  findings  entered  its 
decree  declaring  the  title  of  said  lands  to 
be  in  the  defendants.  Under  our  statute, 
the  right  to  commence  an  action  of  this 
kind  is  barred  after  ten  years'  possession  on 
the  part  of  the  defendants,  and  it  may  be 
conceded  that  the  bar  is  efl'ectual  in  this 
case  if  the  statute  of  limitations  runs 
against  the  appellant.  It  is  contended  by 
the  appellant  that  it  does  not,  and  there  is 
consiaerable  discussion  on  the  proposition 
of  wliether  the  interest  of  the  company  in 
this  right  of  way  is  merely  an  easement,  or 
whether  it  is  possessed  of  a  fee-simple  title. 
As  we  view  tne  law,  however,  these  ques- 
tions are  immaterial;  tor,  if  the  statute 
runs  in  one  instance,  it  would  in  the  other. 
It  is  the  contention  of  the  appellant  that 
the  statute  does  not  run  against  it,  for  the 
reason  that  the  right  of  way  is  granted  in 
the  interest  of  the  public,  and  that  it  would 
be  against  public  policy  to  allow  the  com- 
pany to  alienate  its  right  of  wi^,  therein 
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depriving  it  of  the  power  to  carry  on  the 
businesfl  in  aid  of  which  the  franchise  was 
granted,  and  that  it  must  necessarily  fol- 
low that,  if  the  company  could  not  alienate 
its  lands,  public  policy  would  equally  pre- 
vent an  alienation  through  process  of  law; 
that  the  statute  of  limitations  presupposes 
a  grant  by  the  true'owner;  and  the  appel- 
lant's predecessor  having  been  the  true  own- 
er, and  the  title  to  the  land  having  been  ac- 
quired by  the  defendants  subsequent  to  the 
acquiring  of  title  by  the  appellant,  that  no 
grant  by  the  true  owner  had  ever  been  made, 
and  consequently  that  the  statute  of  limita- 
tions did  not  apply.  The  statute  of  limita- 
tions, we  think,  is  not  based  upon  such  a 
thought,  but  is  purely  and  essentially  a  stat- 
ute of  repose,  in  the  interest  of  the  stability 
of  titles  and  of  good  morals.  One  holding 
land  adversely  to  the  rights  of  another  can 
be  devested  only  by  the  action  of  the  other, 
even  with  a  better  right,  within  the  time 
prescribed  1^  the  statute  of  limitations,  and 
this  is  true,  even  though  he  may  have  orig- 
inally entered  under  a  void  grant  or  sale. 
But  bis  claim  ripens  into  a  perfect  title, 
and  becomes  absolute  if  such  possession  is 
not  disturbed  within  the  time  prescribed. 
As  is  said  by  3  Washb.  Real  Prop.  4th  ed. 
p.  164 :  "The  operation  of  the  statute 
takes  away  the  title  of  the  real  owner,  and 
transfers  it,  not  in  form,  indeed,  but  in  le- 
gal effect,  to  the  adverse  occupant.  In 
other  words,  the  statute  of  umitationa 
gives  a  perfect  title.  The  doctrine  is  stated 
thus  strongly,  because  it  se^ns  to  be  the  re- 
sult of  modern  decisions,  although  it  was 
once  held  that  the  effect  of  the  statute  was 
merely  to  take  away  the  remedy,  and  did 
not  bind  the  estate  or  transfer  the  title." 
Tliat  the  statute  of  limitations  is  a  statute 
of  repose  has  been  decided  by  all  modern  au- 
thority, including  may  decisions  from  this 
court  See  Wickham  v.  Hprague,  18  Wash. 
466,  61  Pac.  1066.  There  are  no  exceptions 
under  our  statute,  and  it  must  apply  to  the 
case  at  bar,  unless  the  appellant's  right  to 
commence  the  action  is  guaranteed  by  some 
higher  authority.  The  statute  is  as  fol- 
lows :  Section  4796,  2  Ballinger's  Anno. 
Codes  &  Statutes.  "Actions  can  only  be 
commenced  within  the  periods  herein  pre- 
scribed after  the  caiise  of  action  shall  have 
accrued.  .  .  ."  Section  4707:  ".  .  . 
Within  ten  years,  { I )  actions  for  the  re- 
covery of  real  property,  or  for  the  recovery 
or  the  possession  thereof ;  and  no  action 
shall  be  maintained  for  such  recovery  unless 
it  appear  that  the  plaintifT,  his  ancestor, 
predecessor,  or  grantor,  was  seised  or  pos- 
sessed of  the  premises  in  quention  within 
ten  years  before  the  comniMicemcnt  of  the 
action." 

It  will  be  observed  that  this  case  does  not 
involve  in  any  manner  a  construction  of  the 
act  of  Conpress  incorporating  the  Northern 
I'aciftc  Railroad  Company,  or  the  granting 
io  the  company  of  its  right  of  way. 
Neither  is  this  an  action  against  the  oom- 
pai^,  as  many  of  the  actions  are  which  are 
cited  by  the  appellant.  There  is  no  at- 
tempt here  to  bind  the  company  by  an  ultra 
vires  agreement,  but  the  attempt  is  on  the 
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part  of  the  company  to  repudiate  executel 
contracts  and  rights  which  have  grown  up 
through  the  laches,  negligence,  and  direct 
agreements  of  the  company.  Neither  is 
this  an  action  where  the  court  tuu;  at- 
tempted to  determine  how  much  of  the  right 
of  way  was  necessary  for  the  railway  com- 
pany to  use  in  operating  its  road,  but  it  wa-t 
a  determination  of  the  fact  of  bow  much  of 
the  right  of  way  the  railroad  company  ha<i 
abandoned,  and  how  much  of  the  li^t  vf 
way,  according  to  its  own  determination,  it 
did  not  need  for  the  purpose  of  operatise 
its  road,  and  how  much  it  could  abanduu 
without  defeating  the  purpose  for  which  the 
grant  was  made.  Of  the  cases  cited  by  ap- 
pellant, the  strongest  one  favoring  it«  con 
tenbion,  and  the  only  one,  therefore,  wliiih 
it  is  necessary  for  us  to  notice,  is  NorlU,->. 
P.  R.  Co.  V.  Smith,  171  U.  S.  260,  43  L.  eJ. 
167,  18  Sup.  Rep.  704;  and  it  is  daim^J 
by  the  appellant  that  in  this  case  the  rule 
was  clearly  announced  that  the  compniiy 
could  not  abandon  any  portion  of  its  right 
of  way.  There  are  some  expressions  u-wt 
by  the  court  in  this  case  which  give  plauii 
bility  to  appellant's  c(»itention,  but  tlicit- 
are  so  many  different  propositions  invotveJ 
in  the  case  that  it  is  bard  to  tell  up<Mi  what 
exact  proposition  the  case  was  deci'le>l. 
Great  stress  seems  to  have  been  plawd  1} 
the  court  upon  the  defect  in  Smith's  dcci. 
and  an  examination  of  the  cases  cited  bv  t!i' 
court  shows  that  the  exact  questitm  nii-el 
in  this  case  was  not  involved  or  c<Hisideiv.i 
seriously  in  that,  altlioujrii  it  was  derided  in 
that  case  that  the  courtliad  no  right  to  de- 
termine the  question  of  bow  manv  feet  ha4 
been  used  and  oteupied  for  raifrood  pin- 
poses  by  the  company,  and  that  it  was  en- 
titled to  the  number  of  feet  that  weic 
granted  to  it  by  the  government.  The  con- 
cluding remark  of  the  court  ia  as  foDow'-: 
"The  precise  character  of  the  business  ear- 
ned on  by  such  tenants  is  not  disclosed  ti> 
us,  but  we  are  permitted  to  presume  that  it 
is  consistent  with  the  public  duties  and  pur- 
poses of  the  railroad  company,  and.  at  *ny 
rate,  a  forfeiture  for  misuser  could  not  le 
enforced  in  a  private  action," — a  proiKxi 
tion  which  certainly  cannot  be  controTenr<l. 
But  in  that  case  the  company  was  in  ft**-^- 
sion  of  the  lands  sought  to  be  obtained  1-v 
Smith,  the  all^tion  being  that  it  had  Ixvi. 
more  than  six  years  prior  to  the  cominea:-<^ 
ment  of  the  action,  in  possession  of  llif 
premises.  So  that  no  question  of  advpr-* 
possession  and  u»er  or  of  the  statute  of  lim- 
itations was  involved,  and  we  do  not  tliink 
that  the  Supreme  Court  of  the  Unin'l 
States,  notwithstanding  some  expre^^-ian-t 
which  are  made  in  this  case  and  which  nt-r-' 
not  neeessarj'  for  its  determination,  would 
under  the  circumstances  of  this  case,  ilf- 
prix-e  these  defendants  of  their  homo?  an-1 
property  where  a  title  had  been  ohtJiinp«l 
through  the  government,  and  where,  by  con- 
sent, agreement,  and  acquiescence  of  tli*- 
company,  time  and  money  had  been  espeud- 
ed  in  their  improvement  during  all  lh*-s* 
years  of  quiet  and  undisputed  posseiwion.  If 
the  doctrine  of  estoppel  can  evnr  be  inriikn>. 
it  seems  to  us  that  It  should  be  invoke>I  in 

Digitized  by  Google 


ISOl 


NoBTHEBN  Pacific  B.  C!o.  t.  Ely. 


581 


thia  case  against  the  appellant.  In  any 
event,  the  question  of  protecting  the  rights 
of  the  governraent  is  not  one  which  can  be 
raised  by  the  appellant.  If  the  rights  of 
the  government  are  in  any  way  involved  or 
jeopardized  bv  the  posBession  of  theee  lands 
1^  the  defenaantB,  the  mvemment  may  act 
in  the  premises  unaidm  by  the  appellant, 
whose  negligence  and  laches  have  been  the 
cause  of  thc»e  investments  by  the  defend- 
ants. The  appellant  should  not  be  allowed 
to  escape  the  consequences  of  its  own  wrong- 
ful acto,  and  reap  a  fraudulent  benefit,  by 
pleading  the  rights  of  the  government.  In- 
deed, our  government  is  presumably  founded 
upon  equitable  princijues,  not  in  theory 
alone,  but  in  practice,  and  the  citizen  has 
a  right  to  expect  equitable  treatment,  even 
at  the  hands  of  the  government;  and  it  has 
b^n  held  that  in  good  conscience  the  gov- 
ernment is  frequenuy  est<^ped  from  assert- 
ing rights  which  would  destroy  the  equita- 
ble rights  of  the  citizen.  In  State  ea  rel. 
Atty.  Oen.  V.  Janesville  Water  Co.  92  Wis. 
496,  32  L.  E.  A.  391,  66  N.  W.  512,  it  was 
held  that  leave  would  not  be  granted  to  the 
»tate  to  institute  an  action  to  forfeit  the 
franchises  of  a  solvent,  active  corporatitm, 
carrying  out  the  purposes  of  its  creation 
in  supplying  the  necestiities  of  a  large  num- 
ber of  people,  whose  securities  are  neld  by 
innocent  persons,  in  the  absmce  of  a  clear, 
wilful  misuse,  abuse,  or  nonuse  of  its  fran- 
chises. In  that  ease  the  court  quotes  from 
Com.  €x  Tel.  Atty.  Gen.  v,  Balii  A  B.  M. 
Tump.  Co.  153  Pa.-47,  25  Atl.  1105,  where 
the  court  held  that,  in  case  of  delay  accom- 
panied 1^  circumstances  which  would  estop 
individuals,  the  state  was  equally  estopped. 
There  the  circumstances  showed  that  a  cor- 
poration had  been  allowed  to  proceed  and 
expend  large  sums  of  money  when  the  facts 
relied  upon  in  the  appliciition  for  leave  to 
bring  the  action  to  forfeit  the  franchises 
were  notorious.  Held,  that  the  delay,  un- 
der the  circumstances,  created  an  estoppel 
so  as  to  effectually  prevent  the  institution 
of  such  proceedings.  The  courts  in  effect, 
said :  If  the  complainant  were  a  private  in- 
dividual, the  court  would  not  hesitate  to  say 
that  his  laches  were  a  bar,  and  the  same 
rule  holds  goo<l  notwithstanding  the  appli- 
cation is  by  the  attorney  general  on  behalf 
of  the  state.  The  question  involved  is  not 
one  under  the  statute  of  limitations,  but 
-  one  of  laches,  which  may  he  imputed  to  the 
state  as  vrell  as  to  an  individual.  While 
time  does  not  run  against  the  state,  time, 
tofrether  with  other  elements,  may  make  up 
a  species  of  fraud,  and  estop  even  sovereign- 
tv  from  exeroisinp  its  legal  rights. — citing 
Willmott  V.  Barhcr,  L.  R.  15  Ch.  X>iv.  105; 
Afy  Oen.  v.  Johnson,  2  Wils.  Ch.  102; 
Atty.  Gen.  v.  Delaware  A  B.  B.  R.  Co.  27  N. 
J.  Eq.  1.  The  court,  concluding,  said:  "The 
principles  here  maintained  should  be  quite 
rigidly  applied  where,  as  in  this  case,  the 
corporation  has  not  merely  been  allowed, 
but  has  been  compelled,  by  those  chiefly  in- 
terested end  the  real  moving  parties,  to 
proceed  at  graet  expense,  under  the  fran- 
chises sought  to  be  annulled,  for  a  consider- 
able perlM  of  time,  while  the  facts  relied 
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upon  as  grounds  for  forfeiture  have  been  all 
well  known." 

This  language  might  be  appropriately  ap- 
plied to  the  facts  in  this  caae,  and  could  as 
well  be  applied  tb  the  individual  defendants 
here  as  to  corporate  defendants  there ;  for 
these  d^endants  have  nqt  only  been  allowed 
to  possess  these  lots,  but  the  title  to  them 
has  been  conveyed  to  them  by  the  govern- 
ment of  the  United  States  after  a  compli- 
ance on  their  part  with  the  requirements  of 
the  law  in  relation  to  pre-emption  and  home- 
stead claims,  and  after,  in  addition  to  the 
expense  and  time  necessarily  involved  in  ob- 
taining title  under  these  acts  from  the  gov- 
ernment, the  expenditure  of  many  tJiousand^ 
of  dollars  in  creating  permanent  improve- 
ments on  these  lands,  and  in  paying  many 
thousands  of  dollars'  assessments  for  the 
improvement  of  streets,  in  addition  to  other 
taxes  for  the  benefit  of  the  government,  with 
the  knowledge  and  acquiescence,  and  in  some 
cases  the  actual  agreement,  of  the  a{>peUant. 
It  is'also  held  in  Com.  ex  reL  Atty.  Oen.  v. 
Bala  A  B.  M.  Tump.  Co.  1S3  Pa.  47,  26  Atl. 
1105,  that  where  a  turnpike  company  ia  al- 
lowed, without  objection,  to  expend  a  large 
amount  of  money  in  extending  its  road,  un- 
der authority  of  a  decree  of  court,  a  com- 
monwealth is  estopped  to  question  the  regu- 
larity of  the  proceediius  under  which  such 
authorit;^'  was  granteoT  There  again  the 
court  said:  "In  England,  from  whence  we 
derived  the  great  body  of  common  law,  and 
most  of  our  principles  in  equity,  it  is  well 
settled  that,  while  time  will  not 'run  against 
the  Crown,  yet  time,  together  with  other  ele- 
ments, may  make  up  a  spedea  of  fraud,  and 
estop  even  sovereignty  from  exercising  its 
legal  rights," — citing  Atty.  Oen.  v.  John- 
son, 2  Wils.  Ch.  102,  where  there  was  an  at- 
tempt on  behalf  of  the  Crown  to  restrain  a 
purpresture  in  the  river  Thames,  and  the 
court  refused  to  entertain  the  bill  because  of 
the  dela^  on  the  part  of  the  attorney  gen- 
eral in  instituting  the  proceeding.  Citing, 
also,  Atty,  Gen.  v.  Bhe^eld  Oaa-Oon«tmeri^ 
Co.  3  De  Or.,  M.  A  O.  304.  See  also  Atty. 
Gen.  V.  Delaicare  A  B.  B.  R.  Co.  27  N.  J.  Eq. 
631. 

As  showing  that  the  rule  that  the  com- 
pany cannot  alienate  any  part  of  its  right 
of  way  is  not  to  be  literally  construed,  it 
has  been  decided  that  a  railroad  company  to 
which  Congress  has  granted  a  right  of  way 
across  the  public  lands  and  sections  of  lands 
adjoining  such  right  of  way,  in  aid  of  the 
construction  of  its  road,  has  power  to  detli- 
cate  to  the  public  the  right  to  cross  its 
tracks  and  right  of  way.  Northern  P.  R. 
Co.  V.  Spokane,  12  C.  C.  A.  246,  29  U.  S. 
App.  81,  64  Fed.  506.  On  the  proposition 
that,  when  a  corporation  has  made  contracts 
in  violation  of  its  powers,  t^e  validity  of 
such  contracts  can  be  questioned  only  by 
the  government,  see  Union  Nat.  Bank  v. 
MatlheiCB,  08  U.  S.  621,  25  L.  ed.  188.  No 
case  is  cited  by  the  appellant  which  holds 
that  a  railway  company  may  not  lose  a  part 
of  its  right  of  way  by  adverse  possession. 
by  abandonment  or  estoppel,  and  we  do  not 
think  that  any  case  can  be  found  which  ad- 
vances those  propositions,  but  many  courts 
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liave  held  the  reverse.  In  Pittthtirgh,  O.  0. 
<fi  fit.  L.  R.  Co.  V.  Btiokley,  155  Ind.  312,  68 
N.  E.  192,  it  was  held  by  the  supreme  court 
of  Indiana  thtft  adverse  Dossesaion,  acqui- 
esced in  by  Uie  company  Tor  the  statutory 
period,  prevented  a  reeoveiy,  and  we  cannot 
do  better  than  insert  •  pomon  of  the  opin- 
ion of  the  court  in  that  ease:  "Appellant 
finally  ineiits  that  land  acquired  by  a  rail- 
way company  for  right  of  way  or  station  pur- 
poaes  cannot  be  taken  from  it  by  adverse 
posaeeBion,  because  a  railroad  is  a  public 
highway,  and  because  the  statute  fwbids 
interference  with  the  company's  cxcIusiTe 
use.  A  railway  company  owes  certain  du- 
ties to  the  public,  but  it  holds  and  uses  its 
property  for  the  profit  of  its  stockholders. 
7?he  cases  holding  that  the  statute  of  limita- 
tions affords  no  defense  to  actions  for  en- 
croachment upon  streets  and  roads  are  in- 
applicable. A  railroad  is  not  a  public  high- 
way in  the  sense  that  it  belongs  to  Uke  peo- 
ple. Railroad  officers  are  not  govemmental 
agents  whose  laches  creates  no  bar.  It  is 
true  that,  for  reasons  of  public  policy,  a 
judgment  creditor  will  not  oe  permitted  to 
destroy  a  railroad  by  cutting  it  into  parcels 
on  execution  sales,  if  the  company  reBista. 
.  .  .  If  a  cmnpany  voluntarily  disable  it- 
self to  perform  its  duties  to  the  public,  its 
charter  may  be  forfeited.  But  there  Is  no 
reason  why  a  railway  company  should  not 
lie  nermitted  to  dispose  of  land  it  does  not 
need  in  fulfilling  its  public  duties,  or  why, 
if  it  disposes  of  land  it  does  need,  it  ^ould 
not  be  compelled,  if  it  wishes  to  avoid  a  for- 
feiture of  its  charter,  to  reacquire  the  land 
by  purchase  or  condemnation.  It  is  true 
that  the  statute  entitles  a  railway  cmnpany 
to  take  land  in  fee,  and  forbids  interference 
with  the  company's  exclusive  use.  But  the 
right  to  the  exclusive  use  (which  is  an  in- 
cident to  every  unqualified  ownership)  must 
be  asserted.  If  one  occupies  adversely  for 
twenty  years  land  owned  by  a  railway  com- 
pany, the  statute  of  limitations  should  raise 
the  presumption  of  a  grant;  for  the  com- 
pany holds  its  lands  for  private  gain,  as  a 
private  proprietor.  The  state  confers  the 
power  of  eminent  domain  to  enable  railway 
companies  to  perform  efficiently  their  duties 
as  common  carriers.  But  it  is  not  apparent 
why  the  state  should  be  concerned  in  pre- 
venting investors  in  railway  etocka  from 
sustaining  loss  through  the  negligence  of 
thdr  agents," — citing  lUinoia  C.  B.  Co.  t. 
Houghton,  128  HI.  233,  1  L.  R.  A.  213,  18 
N.  E.  301;  lUinoia  C.  R.  Co.  v.  O'Connor, 
154  111.  550,  39  K.  E.  603;  lUinoia  O.  R.  Co. 
y.  Moore,  160  111.  9,  iS  N.  E.  304;  Donahue 
V.  Illinois  C.  R.  Co.  165  111.  640,  46  N.  E. 
714;  Illinois  C.  R.  Co.  v.  Wakefield,  173  111. 
664,  50  N.  E.  1002;  MattheiDS  v.  Lake  Shore 
<£  if.  8.  R.  Co.  no  Mich.  170,  67  N.  W.  UU  ; 
Bohbett  V.  Soutk'RasUm  R.  Oo.  L.  R.  9  Q. 
B.  DiT.  424;  Norton  v.  London  A  N.  W.  R. 
Co.  L.  R.  13  Ch.  XMv.  268;  Brie  A  If.  R.  Co. 
v.  Rousseau,  17  Ont.  App.  Rep.  483.  In 
Matthews  v.  Lake  Shore  d  M.  8.  R.  Co.  110 
Mich.  170,  67  N.  W.  1111,  it  was  held  that, 
after  a  right  to  use  land  as  part  of  its  right 
of  way  had  been  granted  to  a  railroad  com- 
pany, ani  such  company  fenced  its  right  of 
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way  excluding  such  land,  and  thereafter  th* 
grantor  conveyed  the  land  to  the  plaintiff, 
who  inclosed  the  same  and  used  it  for  cropa 
and  pasturage,  openly  and  omttinuously, 
without  the  assent  of  the  omupany,  for 
more  than  fifteen  years,  the  pluntiff  ae- 
quired  title  by  adverse  possesritm.  To  the 
same  effect  are  numerous  other  cases.  In 
fact,  it  seems  to  be  the  universal  authority. 
The  case  of  Northern  Counties  Invest.  Trust 
V.  Enyard  (Wash.)  64  Poc.  616,  dted  in 
appellant's  reply  brief  in  support  of  the  po- 
sition that  possession  for  more  than  the 
statutory  time  on  a  railrottd  right  of  way 
was  not  adverse,  but  permissive,  shows,  on 
examination,  that  the  circumstances  sur- 
rounding it  were  altogether  different  firom 
the  circumstances  surrounding  the  ease  at 
bar.  Under  the  circumstances  of  that  case 
it  was  held  that  the  occupancy  of  a  porti<Hi 
of  the  right  of  way  of  the  railroad  company 
1^  the  owner  of  a  servient  estate  was  lu^ 
inconsistent  with  the  easemoit,  the  occupy 
tion  there  being  for  the  purposes  of  farming 
the  land  embraced  in  the  right  of  way.  We 
do  not  desire  to  extend  the  rule  enunciated 
in  that  case.  But,  whether  or  not  the  facts 
in  that  case  warranted  the  conclusion 
reached  1^  the  court,  certainly  the  circum- 
stances shown  by  the  record  in  this  case  will 
not  justify  the  eonelnsioii  reached  in  that, 
that  the  occupancy  of  the  defendants,  taken 
in  connection  with  the  improvements  and 
the  use  to  which  the  improvements  were 

fiut,  was  not  inconsistent  with  the  appel- 
ant's  right  to  use  the  same  for  railroad  pur- 
poses. In  consideration  of  all  the  circum- 
stances surrounding  this  case,  and  of  the 
underling  principles  governing  rights  and 
remedies,  we  are  of  the  opinSa  thai  ike 
judgment  tKou3d  bs  affirmed. 

ReaTis.  Ch.  J.,  and  Fnllerton,  Hovmt, 
Ajiders,  White,  and  BMlley,  JJ.,  concur. 


Frank  DORAK,  Aetpf., 

V. 

City  of  SEATTLE,  Appt. 
(  Wash  ) 

The  stntnte'of  llmltntlone  does  aot  Ibe- 
icln  «o  mn  avalnat  all  aetloim  for  Ik- 
Inries  to  adjoining  property,  growing  out 
of  tbe  negligent  erection  by  a  manldpallty  of 
a  bulkbrad  so  as  to  constitute  a  contlnnlng 
nuisance,  at  the  time  of  Its  completion,  bnt 
damages  may  be  recovered  for  tnjarles  wblch 
bave  accrued  wltbln  tbe  statutory  period  be- 
fore tbe  comm  en  cement  of  the  action,  al- 
tboDgh  more  than  the  statntory  period  has 
elapsed  since  the  completion  of  the  work. 

(March  T,  1901.) 

NoTC. — The  question  of  the  effect  of  the  stst- 
iite  of  limitations  In  case  of  a  continuing  nnl- 
sanoe  Is  involved  with  that  of  the  right  to  bring 
NOCceMive  actions  for  aocceaslve  injuries  caused 
by  such  nuisances,  as  to  which  see  also  Aid- 
worth  V.  Lynn  (Masn.)  10  L.  R.  A.  210 :  Watts 
V.  Norfolk  ft  W.  R.  Co.  (W.  Ta.)  23  L.  R.  A. 
674:  and  Uldler  v.  Seabold  *  R.  R.  Co.  (N.  C.) 
32  L.  R.  A.  TOS. 
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APPEAL  hy  defendant  from  a  judgment 
of  the  Superior  Court  for  l^ng  County 
in  favor  <rf  plaintiff  in  an  action  brought  to 
Tecover  damages  for  injuriea  to  plaintiff's 
property  by  tu  allied  n^ligent  construc- 
tion by  defendant  of  a  bulkhead.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mesara.  W.  E.  HoiuplireT  and  Edward 
Vom  Tobel,  for  appellant: 

This  is  not  the  case  ot  a  nuisance.  It  is 
the  case  of  a  n^ligut  improvement  of  a 
street.  The  improvement  wag  in  itsdf 
rightful  and  legal  but  the  manner  in  which 
the  improvement  was  made  was  wrongful. 

The  wrong  in  negligently  grading  the 
street  Is  the  basis  of  the  action,  for  there 
are  no  facts  allq^  constituting  a  nuisance. 
It  is  not  a  nuisance  to  do  what  the  law  au- 
thorizes, but  it  may  be  a  tort  to  do  the  au- 
Uiorized  act  in  a  nwliguit  manner. 

TSorth  Vernon  T.  Foe^^,  103  Ind.  314,  2 
N.  E.  821. 

Ueaara.  Jolin  F.  Dore,  Jolm  W.  Kel* 
ley,  James  F.  MoOafferty,  and  J.  B* 
BIiilTeT',  for  respondent: 

The  injury  was  continuing,  and  the  dam- 
age sustained  within  six  months  immediate- 
ly prior  to  the  giving  notice  to  the  defend- 
ant. This  brings  the  ease  squarely  within 
the  law  applicable  to  continuing  tresfasses 
and  nuisances,  and  the  construction  of  the 
statutes  of  limitation  relating  thereto. 

mine  v.  Ueui  York  G.  &  H.  R.  R.  Co.  101 
N.  Y.  98,  53  Am.  lU^.  123,  note,  4  N.  E.  536; 
}JaahcUlc  v.  OofMTy  88  Tenn.  415,  7  L.  R.  A. 
465,  12  8.  W.  1027;  Prmiin  v.  Wood,  132 
Haas.  486;  TTeUs  v.  JSmB  Haoen  d  2f.  Co.  151 
Ifaaa.  46,  23  N.  K  724. 

Where  a  trespass  is  continuous,  each  con- 
tinuance is  a  new  trespass  and  an  invasion 
of  the  plaintiff's  right  from  day  to  day;  and 
he  may  select  his  own  time  for  bringing  an 
action  therefor. 

PrentiM  v.  Wood,  132MaKi.  486;  WeUa  v. 
New  Haven  d  N.  Oo.  ISl  Mass.  46,  23  N.  £. 
724;  UliM  T.  Vew  York  O.  d  H.  B,  R.  Co. 
101  N.  y.  98,  53  Am.  Rep.  123  note,  4  N.  E. 
536;  5  Am.  t  Eng.  Enc.  Law,  p.  14;  Noah- 
ville  V.  Comar,  88  Tenn.  415,  7  L.  R.  A.  465, 
12  8.  W.  1027 ;  Smith  v.  Seattle,  18  Wash. 
486,  51  Pac  1067. 


Dunbar,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  Frank  Doran,  alleges  that 
the  defendant,  the  city  of  Seattle,  negligent' 
ly  constructed  a  bulkhead  in  front  of  his 
premises,  and  on  account  of  such  negligence 
the  bulkhead  pressed  against  and  injured  his 
house.  This  suit  was  begun  on  the  24th  day 
of  January,  1898.  The  plaintiff's  claim  for 
damages  was  filed  on  the  13th  day  of  Sep- 
tember, 18&7.  On  the  trial,  after  the  plain- 
tiff had  introduced  his  evidence,  motion  for 
nonsuit  was  made  1^  defendant  and  denied 
by  the  court.  The  Jury  returned  a  vwdiet 
in  favOT  of  the  plaintiff. 

The  question  involved  in  this  appeal  is  in 
relation  to  the  statute  of  limitations,  and 
that  question  is  raised  by  the  following  in- 
structions  asked  by  the  defendant:  ^^^e 
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plaintiff'  can  have  but  one  cause  of  action 
for  damages  vokder  the  facts  of  this  case, 
and  in  the  one  actitm  the  plaintiff  is  oititled 
to  recover  for  all  damages,  if  at  all,  sus- 
tained by  him,  both  patit  and  prospective. 
The  cause  of  action,  if  any,  accrued  to  the 
plaintiff  at  the  time  of  the  first  damages — 
no  matter  how  small  they  may  have  been — 
that  he  sustained;  and  unless  a  claim  for 
paat  and  prospective  damages  waa  presented 
to  the  city  council  and  filed  with  the  clerk 
of  the  defendant  within  six  months  after  the 
time  the  cause  of  action  aocrued,  and  the 
action  was  commenced  within  two  years 
after  the  first  damages  were  sustained,  there 
can  be  no  recovery,  and  your  verdict  must 
be  for  the  defendant."  "The  statute  re- 
quires actions  for  damages  such  as  are 
daimed  in  the  complaint  to  be  commenced 
within  two  years  after  the  right  of  action 
has  accrued.  If  you  find  that  the  damages 
accrued  to  plaintiff's  property  more  than 
two  years  before  the  commencement  of  this 
action,  no  matter  how  small  that  damage 
may  have  been,  then  the  whole  claim  is 
barred  by  the  statute  of  limitations,  and 

Sour  verdict  must  be  for  the  defendant.  The 
iw  will  not  permit  the  pIainti£L  to  split  hii 
cause  of  action,  and  to  recover  by  piecemeal; 
but  he  must  recover,  if  at  all,  for  all  dam- 
ages, past  and  prospective,  in  one  single  ac- 
tion." Tliese  iostructions  the  court  refused 
to  give,  but  instructed  as  follows :  "If  you 
believe,  from  a  prepcmderance  of  the  evi- 
dence in  this  case,  that  in  building  and 
maintaining  the  bulkhead  in  question  the  de- 
fendant has  not  used  such  care  as  ordinari- 
ly prudent  city  officials,  having  sinular  work 
in  char^,  generally  exercise  in  erecting  and 
maintaining  entirely  similar  bulkheads,  and 
that  through  such  failure  the  house  of 
plaintiff  was,  within  six  months  immediate- 
ly prior  to  the  giving  of  this  notice  of  claim 
of  plaintiff  to  defendant,  injured  hy  the 
gradual  sliding  of  said  bulkhead,  th&a  your 
verdict  will  be  for  plaintiff  in  one  such  gross 
■um  as  will,  in  your  opinion,  frran  the  evi- 
dence, just  compensate  plaintiff  for  such  in- 
jury as  so  accrued  within  said  six  months 
immediately  prior  to  the  filing  of  said 
plaintiff's  claim  with  defendant."  It  is  in- 
sisted by  the  appellant  that  according  to 
the  instructions  given  by  the  court,  the 
statute  of  limitations  began  to  run  from 
the  time  the  injury  ceased,  and  not  from 
the  time  the  right  of  action  accrued;  that 
the  ease  was  tried  upon  this  theory,  which 
was  an  erroneous  one. 

Passing  the  question  of  the  legality  of  the 
statute  in  relation  to  the  presentation 
claims  before  the  commencement  of  the  ac- 
tion and  within  a  certain  time  after  the 
damages  had  occurred,  we  will  proceed  to 
the  main  question  involved,  which  is  de- 
cisive of  the  case,  granting,  for  the  sake  of 
argument,  that  tiie  filing  of  the  claim  was 
necessary.  There  are  a  few  cases  which 
support  the  theory  of  defendant  that  the 
statute  of  limitations  begins  to  run  from 
the  inception  of  the  injury.  In  Poiaern  v. 
Council  Bluffs,  45  Iowa,  652,  24  Am.  Rep. 
792,  it  was  held  that  whenever  a  nuisance 
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is  of  8uch  a  character  that  its  continuance 
is  necessarily  an  injury,  and  vhen  it  is  of 
a  permanent  character,  that  will  continue 
without  change  from  any  cause  but  human 
labor,  then  the  damage  is  an  original  dam- 
age, and  raay  be  at  once  fully  compensated. 
In  Troy  v.  Cheshire  It.  Co.  23  N.  H.  83,  55 
Am.  Dec.  177,  the  same  doctrine  was  an- 
noiinced,  although  in  that  case  it  was  held 
that  if  the  act  done  was  not  neeeasarily  in- 
jurious, or  if  it  was  contingent  whether  fur- 
ther injury  would  arise,  the  plaintiff  could 
recover  damages  only  to  the  date  of  his 
writ.  In  this  connection  it  might  be  said 
that  it  would  be  difficult  to  tell  in  the  case 
at  bar  whether  the  injury  would  continue, 
and,  if  so,  to  what  extent.  In  Foicle  v.  2iew 
Haven  &  'S.  Co.  107  Mass.  352,  it  was  held 
that  a  judgment  against  a  railroad  corpo- 
ration for  damages,  not  limited  to  those  ac- 
tually suffered  at  the  date  of  the  writ,  for 
locating  ajid  constructing  their  road  on  the 
l«ink  of  a  river,  so  as  to  divert  its  course 
and  cause  it  to  wash  away  the  plaintiff's 
land,  is  a  bar  to  a  like  action  by  him  against 
them  for  subsequent  damages  from  the  same 
cAu^!e.  But  it  will  be  observed  that  in  this 
case  the  decision  was  placed  upon  the  ground 
that  the  damages  in  the  other  case  had  not 
l>een  limited  to  those  suffered  at  the  date 
of  the  writ,  and  the  rule  contended  for  by 
the  appellant  cannot  be  said  to  have  been 
adopted  in  Massachusetts,  as,  in  the  subse- 
quent ease  of  Prentiss  v.  Wood,  132  Mass. 

it  is  held  that  an  acti(»i  for  damages 
fiustained  within  six  years  by  the  wron^ul 
continuance  of  a  dam  is  not  barred  by  the 
statute  of  limitations,  although  the  dam 
was  erected  without  right  more  than  six 
years  before  the  date  of  the  writ ;  the  court 
in  that  case  saying:  "The  ground  taken 
by  llie  defendants,  that  these  suits  are  bar- 
red by  the  statute  of  limitations,  cannot  be 
maintained.  A  person  who  continues  a 
nuisance  is  liable  to  successive  suits,  each 
continuance  being  a  new  nuisance ;  and 
therefore  the  plaiuUff  in  these  actions  is  en- 
titled to  recover  for  all  damages  accruing 
after  the  award  above  referred  to,  it  being 
within  six  years  of  the  date  of  his  writs," 
—citing  Hodges  v.  Hodges,  5  Met.  205.  The 
same  doctrine  was  announced  in  M'eUs  v. 
yew  Haven  d  Y.  Go.  151  Mass.  4G.  23  N.  E. 
724,  and  the  question  of  permanency,  upon 
which  some  of  the  courts  have  distinguished 
the  cases,  was  discussed  as  follows:  "If  the 
defendant's  act  was  wrongful  at  the  outset, 
as  the  jury  have  found,  we  see  no  way  in 
which  the  continuance  of  its  structure  in 
its  wrongfiil  form  could  become  rightful,  as 
against  the  plaintiff,  unless  by  release  or 
grant,  by  prescription,  or  by  the  payment 
of  damages.  If  originally  wrongful,  it  has 
not  become,  rightful  merely  by  being  built 
in  an  enduring  manner."  And  the  court 
noticed  the  decision  in  Fotrle  v.  New  Haven 
X.  Co.  107  Mass.  352,  and  distinguished  it 
from  the  case  it  was  then  deciding  by  say- 
ing: "The  plaintiff  [in  that  case]  had 
brought  a  former  action  in  which  he  ex- 
pressly declared  for  prospective  damages, 
and  he  was  allowed  by  the  court  to  recover 
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them,  apparently  without  any  objection  on 
this  ground  from  the  defendant;  and  if  bo 
had  been  allowed  to  hold  his  second  verdict 
he  would  have  got  double  damages,  which 
clearly  was  not  permissible.  The  decision 
of  tliat  case  does  not  necessarily  imply  that 
an  action  must  have  been  brought  within 
six  years,  or,  if  it  does,  we  cannot  follow  it." 

The  case  upon  wliich  appellant  largely  re- 
lies is  tiiat  of  North  Vernon  t.  Voegler,  103 
Ind.  314,  2  N.  £.  821,  and  the  opimoa,  hav- 
ing been  written  by  Judge  Elbott,  who  is 
recognized  by  the  bar  of  this  country  as  a 
learned  author  and  jurist,  demands  par- 
ticular attention.  In  that  case  it  •wa.a 
squarely  held  that  in  an  action  for  injury 
to  real  estate  caused  by  the  negligence  t)iC 
corporation  officers  in  constructing  a  public 
work  of  a  permanent  character,  as  the  grad- 
ing of  a  street,  all  damages,  past  and  pro- 
spective, can  be  recovered  in  one  aetiim; 
that  they  must  be  recovered  in  one  suit; 
and  that  for  fresh  damages  resulting  from 
the  original  wrong  a  second  action  cannot 
be  maintained.  A  veiy  vigorous  opinion  is 
written  in  that  case,  but,  with  due  deference 
to  the  eminent  judge  who  wrote  the  opinion, 
we  are  inclined  to  think  that  both  reason 
and  autiioritj  ctmcur  in  overruling  the  rule 
there  announced.  In  I7Itne  New  York  C. 
d  E.  R.  B.  Co.  101  N.  Y.  88,  53  Am.  Rep.  123, 
note,  4  N.  E.  536^  where  an  elaborate  and 
painstaking  inveetigation  of  this  t^uestion 
was  indulged  in,  and  the  authorities  col- 
lated, it  was  decided  that  where  a  railroad 
is  unlawfully  constructed  in  a  street,  in  an 
action  by  an  adjacent  owner  to  recover  dam- 
ages, he  is  entitled  to  recover  simply  the 
damages  thereafter  siutained  up  to  the  com- 
mencement of  the  action,  and  that  for  any 
damages  thereafter  sustained  other  actions 
might  be  brought  successively  until  the 
nuisance  should  be  abated.  In  the  discus- 
sion of  this  question  Judge  Earl,  who  wrote 
the  opinion  for  the  court,  in  noticing  the 
case  of  North  Vernon  v.  Voegler,  103  Ind. 
314,  2  N.  E.  821,  and  after  discriminating 
that  case  to  a  certain  ntent  from  the  one 
in  question,  said:  "But  the  case  is  also 
inferratially  authority  for  the  second 
ground  of  error  upon  which  I  have  based 
my  conclusion.  .  .  .  But  I  am  of  opin- 
ion that  that  decision  is  clearly  unsound  as 
to  the  precise  question  adjudged.  What 
right  was  there  to  assume  that  the  street 
would  be  left  permanently  in  a  n^ligent 
condition  and  then  hold  that  the  plaintiff 
could  recover  damages  upon  the  theory  that 
the  carelessness  would  forever  continue?  A 
municipality  or  a  railroad  corporation  un- 
der proper  authority  may  erect  an  embank- 
ment in  a  street,  and,  if  the  work  be  care- 
fully  and  skilfully  done,  it  cannot  be  made 
liable  for  the  consequential  damages  to  ad- 
jacent property.  But,  if  it  be  carelessly 
and  unskilfully  done,  it  can  be  made  liable. 
It  may  cease  to  be  careless,  or  remedy  the 
effects  of  its  carelessness,  and  it  may  apply 
the  requisite  skill  to  the  embankment;  and 
thin  it  raay  do  after  its  carelessne^  and  un- 
skilfulness,  and  the  consequent  damages, 
have  been  established  by  a  recovety  in  an 
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action.  The  moment  an  action  has  been 
commenced,  shall  the  defendant  in  such  a 
case  be  precluded  from  remedying  its 
wrong?  Shall  it  be  so  precluded  after  a  re- 
covery against  itT  Does  it  establish  the 
right  to  continue  to  be  a  wrongdoer  forever 
by  the  payment  of  the  recovery  against  itT 
Shall  it  have  no  benefit  by  discontinuing 
the  wrong  and  shall  it  not  be  left  the  eption 
to  discontinue  it?  And  shall  the  plaintiff 
be  obliged  to  anticipate  his  damages  with 
prophetic  ken,  and  foresee  them  long  before 
— it  may  be  many  years  before — they  actual- 
ly occur,  and  recover  them  all  in  his  first 
action?  I  think  it  is  quite  absurd  and  il- 
logical to  assume  that  a  wrong  of  any  kind 
will  forever  be  continued,  and  that  the 
wrongdoer  will  not  discoatinue  or  remedy 
it,  and  that  the  convenient  and  juat  rule, 
sanctioned  by  all  the  authorities  in  this 
state  and  by  the  great  weight  of  authority 
elsewhere,  is  to  permit  recoveries  in  sucn 
cases  by  ■uccesaive  actions  until  the  wrong 
or  nuisance  shall  be  terminated  or  abated." 
And  it  may  be  added  that,  under  the  logic  of 
the  doctrine  announced  in  the  Indiana  case, 
the  wrongdoer  might,  by  the  payment  of 
prospective  damages,  actually  become  per- 
manently possessed  of  real  property  which, 
under  the  theory  of  the  law,  can  only  be 
tnken  by  corporations  under  the  provisions  of 
the  law  in  relation  to  eminent  domain.  In 
addition  to  this,  the  rule  is  inequitable,  in 
that  the  damages  in  the  first  instance  and 
before  the  statute  of  limitations  expires 
may  be  so  trifling  that  it  would  not  justify 
litigation.  It  would  be  inequitable,  and  not 
in  accordance  with  good  morals,  to  estop  a 
person  from  obtaining  his  rights  or  damages 
for  injuries  which  might  eventually  become 
burdensome  because  he  was  not  litigious 
enough  to  plunge  into  a  lawsuit  over  a  tri- 
fling matter. 

It  is  said  by  the  appellant  that  the  oases 
cited  above  are  not  in  point,  for  the  reason 
that  the  wrongs  committed  were  nuisances; 
hut  an  examination  of  all  the  many  cases  on 
this  subject  shows  that  they  are  treated  in 
all  inntances  as  nuisances  when  they  are 
wrong,  and  that  the  construction  of  that 
which  is  originally  legal  and  right,  if  wrong- 
fully constructed  and  maintained,  may  be- 
come a  nuisance.  Under  lAe  title,  Tree- 
pMars  Beauhing  in  Continuing  Nuisances, 
it  is  said,  in  6  Am.  ft  Eng.  Enc.  Law,  p.  17 : 
"The  rule  here  is  a  combination  of  the  two 
rules  just  given.  The  institution  of  the 
wrong  is  treated  as  a  trespass,  while  the 
rnutinuance  of  it  is  treated  as  a  nuisance. 
The  damages  for  the  original  act  of  tres- 
pass are  all  to  be  recovered  in  the  first  ac- 
tion, but  successive  actions  must  be  brought 
to  recover  for  damages  for  the  continuation 
of  the  wrongful  CMiditiona,  and  in  these  the 
damages  are  estimated  only  to  the  date  of 
the  bringing  of  each  suit."  In  Atdworth  v. 
Lynn,  1S8  Mass.  58,  10  L.  R.  A.  210,  26  N. 
E.  229,  the  rule  of  continuing  damages  was 
announced;  the  contention  <^  the  plaintiff 
in  that  ease  tmng  that.  If  the  damagea  re- 
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suited  from  a  cause  which  was  either  perma- 
nent in  its  character  or  which  was  treated 
as  permanent  by  the  parties,  it  was  proper 
that  the  entire  damages  should  be  assessed 
with  reference  to  past  and  probable  futures. 
The  attorney  in  that  case  cited  Fotcle  v. 
.Veic  Uaven  &  N.  Co.  107  Mass.  352,  and 
I'roy  V.  Cheshire  R.  Oo.  23  N.  H.  83,  65  Am. 
Dec.  177;  and  the  oourt  in  its  (pinion  said: 
"So  far  as  there  are  intimations  in  the  suc- 
cessive opinions  in  Fowle  v.  New  Haven  <6  N. 
Co.  which  seem  to  make  the  case  an  author- 
ity for  the  plaintiff's  contention  in  the  case 
at  bar  we  are  not  inclined  to  follow  them." 
In  Nashville  v.  Comar,  88  Tenn.  415,  7  L. 
It.  A.  465,  12  S.  W.  1027,  it  was  held  that 
damages  for  an  alleged  negligent  construc- 
tion of  a  sewer,  in  consequence  qi  which 
plaintiff's  premises  are  injured  by  discharge 
therefr(»n,  must  be  limited  to  the  actual 
damage  sustained  up  to  the  time  of  bring- 
ing suit,  and  cannot  include  prospective 
damages  on  the  ground  that  the  defects  are 
permanent,  although  human  lalwr  will  be 
necessary  to  remedy  the  defects.  In  this 
case  the  same  cases  were  cited,  viz.,  Troy  v. 
Cheshire  R.  Co.  23  N.  W.  83,  56  Am.  Dec. 
177,  and  Powers  v.  Council  Bluffs,  45  Iowa, 
652,  24  Am.  Rep.  792,  to  sustain  the  doctrine 
that  all  the  damages  must  be  included  in 
one  suit;  and  the  court,  in  passing  upon 
that  question,  after  laying  down  the  rule 
that  damages  could  be  assessed  only  up  to 
the  time  of  the  writ,  and  after  reviewing  the 
arguments  in  the  cases  cited  to  sustain  the 
opposite  contentimi,  among  other  things 
said:  "This  seems  to  us  an  artificial  and 
arbitrary  test.  There  are  supposable 
nuisances  which  by  the  effect  of  time  might 
at  last  abate  themselves;  but  by  far  the 
greater  number  of  trespasses,  wrongs,  and 
nuisances  would  continue  indefinitely,  with- 
out the  expenditure  of  human  labor  to  re- 
move or  abate  them.  It  is  a  rule  which  does 
not  recommend  itself  by  either  its  reasona- 
bleness, its  certainty  of  application,  or  its 
justice."  And,  after  noticing  the  rule  an- 
nounced in  Troy  v.  Cheshire  R.  Co.  23  N.  H. 
83,  55  Am,  Dec.  177;  and  Poicera  v.  Council 
Bluffs,  45  Iowa,  652,  24  Am.  Rep.  792,  it  con- 
tinued: "Thus  the  application  of  the  rule 
now  contended  for  would  require  a  plaintiff 
to  foresee  all  the  possible  results,  and  to 
convince  a  jury  of  what  he,  with  prophetic 
ken,  is  required  to  foresee,  <m  penaUy  of 
subsequently  having  to  quietly  endure  con- 
sequences which  he  could  not  reasonably 
have  conjectured  as  likely  to  result  from 
what  at  first  seemed  a  trifling  injury.  The 
cases  of  North  Vernon  v.  Voegler,  103  Ind. 
314,  2  N.  E.  821,  and  Fowle  v.  A'cic  Haven 
&  N.  Oo.  112  Mass.  334,  17  Am.  Rep.  106, 
have  been  examined,  and  we  find  that  they 
do  measurably  support  the  contention  of  de- 
fendant in  error.  Xone  of  these  coses  are 
satisfaetory  in  th«r  reasraiing,  and  the  de- 
cided weight  of  authority  is  opposed  to 
them."  See  also  Blunt  v.  tfoOormtclb,  3 
Denio,  288;  Oreene  T.  Vew  York  C.AB.R. 
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R.  Co,  66  How.  Pr.  164;  Potoert  v.  Ware,  4 
Pick.  106;  McOuire  v.  Grant,  25  N.  J.  L. 
350,  67  Am.  Dec.  48;  SoheU  t.  Plumb,  66  N. 
Y.  502;  Malum  v.  Nem  York  0.  B.  Oo.  24  N. 
Y.  668. 

The  rule  contended  for  by  appellant,  it 
■eems  to  us,  would  work  unnecessary  hard- 
thip,  i»  inn^t  witii  doubt  and  uncurtainty 


in  its  application,  and  we  are  not  inclined 
to  adopt  it. 

The  instructions  ct  tlie  court  ware  with- 
out error,  and  ike  jitdgment  u  therefore  af- 
firmed. 

Remvla,  Ch.  J.,  and  Fnllertom  and 
Aaden,  JJ.,  eoneur. 


WEST  VUtOINIA  SUPRBMB  COUKT  OF  APPEALS. 


Clara  J.  FLOYD  e«  oL,  Appta., 
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*1.  So  tar  M  It  conflfatB  witli  the  pro- 
Tlfllona  of  I  30  of  chap.  54  of  the  Codo 
of  1899,  the  scncral  law  of  comity,  u  affectlns 
the  right!  of  foreign  eorporatloui;  has  been 
repealed  in  this  state. 

B.  Br  virtue  of  the  Sd  clanee  of  aald 
•ectloa,  proTldtDg  that  "sncb  corporation  so 
complying  shall  hare  the  ssbm  rights,  powers, 
and  prlTlIeges,  and  be  subject  to  the  same 
regulations,  restrlctlona^  and  liabilities,  tbat 
are  conferred  and  Imposed  b;  this  and  ths 
52d  snd  03d  chapters  of  this  Code,  and  of 
chapter  80  of  the  Acts  of  1885,  on  corpora- 
tions chartered  under  the  laws  of  this  state," 
foreign  corporations,  upon  complying  with  the 
conditions  required  by  said  section,  have  tbe 
same  rights,  powers,  snd  privileges  respecting 
tbtlr  contracts  and  remedies,  if  not  otberwtse 
repugnant  to  tbe  policy  of  tbe  state,  as  do- 
mestic corporation*  of  like  character,  whether, 
under  the  general  law  of  comity,  they  woald 
have  bad  such  rights,  powers,  snd  prlTlleges 
or  not,  but  they  can  exercise  no  gruter  pow- 
ers In  this  st^c  then  Its  dtmestle  corpora" 
tfams. 

S.  A  foveISM  oorponktlom  eomlMv  tato 
this  state  to  tranaaet  hnslaeea  must 

conform  to  the  Isw  of  this  stste,  If  there  be 
any.  regulating  similar  corporations  organised 
imder  tbe  laws  of  this  state ;  and  Its  contrsct, 
although  In  terms  solvabls  in  the  foreign 
state  In  which  such  corporation  has  Its  dom- 
lell,  must  be  such  a  contrsct  ss  s  simllsr  do- 
mestlc  corporstlon  la  antborlsed  to  make,  or 
the  courts  of  this  state  cannot  enforce,  or 
permit  the  enforcement  of,  Its  performance. 
4.  A  doasestle  bvlldlas  loaa  aaeo- 
elation  nay  a  ntlnlmvaa  premlnm 
to  be  deducted  In  advance  or  paid  In 
periodical  Instslments,  but  In  either  case  such 
premium  must  be  a  certain,  dsBnlte  sum, 
fixed  snd  dstermined  at  tbe  time  of  the  mak- 
ing of  the  loan  ;  and  tbe  e<Hitract  of  a  foreign 
building  association,  made  with  a  cltlien  of 
this  stste,  secured  by  a  deed  of  trust  upon 
real  estate  situsted  In  this  stste,  snd  by  Its 
terms  to  be  performed  In  the  domiciliary 

*neadnotes  by  PoFFSNBAxaaa,  J. 


state,  must  conform  to  this  requirement ;  and. 
It  it  does  not,  such  contrsct  Is  not  within  the 
exemption  from  the  operation  of  tbe  usury 
laws  given  by  our  statute  to  domestic  building 
and  loan  associations ;  and  in  such  case  only 
tbe  principal  of  tbe  loan,  with  legal  Interest 
thereon,  together  with  sucb  sums  as  have  been 
necessarily  expended  In  preserving  the  ptttp- 
erty,  less  tbe  amounts  paid  Into  the  associa- 
tion by  tbe  borrower  as  does.  Interest,  pre- 
mium, and  fines,  to  be  treated  In  the  settle- 
ments ss  partial  payments,  can  be  collected : 
snd  a  sue  under  tbe  deed  of  trust  will  be  en- 
jnlned  until  the  amount  thus  due  Is  settled, 
unlGSK  tbe  basis  of  settlement  herein  isld  down 
be  conceded  by  the  assodstloa  In  proceedlns 
to  sell. 

(Uarch  28.  1901.) 

APPEAL  by  complainants  from  a  decree 
of   tlte   Circuit   Court   for  Kanawha 
(bounty  in  favor  of  defendant  in  a  suit  to  en- 
join defendant  from  selling  complainants' 
property  for  noncompliance  with  their  con- 
tract for  the  repayment  of-  a  loan  made 
thereon.  Brveraed. 
The  facts  are  stated  in  the  opinion. 
Hr.  J.  W.  Keuedj  for  appellanta. 
Slesttrs.  Brown,  JaekMHS*  ft  Kalght, 
for  appellee: 

The  Michigan  statute  under  which  the 
appellee  exists,  explicit  in  every  particular, 
identical  with  the  by-laws  of  appellee  com- 
pany, has  been  construed  and  upheld  as 
conatltutional  by  the  supreme  court  of  that 
state. 

PeopWt  Illdg.  A  L.  Asso.  v.  Billing,  104 
Mich.  180,  63  N.  W.  373. 

It  is  eminently  proper  in  this  case  that 
the  laws  of  Michigan  should  prevail,  an 
they  are  in  no  wise  repugnant  to  the  laws 
of  this  state;  and  all  borrowers  and  share- 
holders of  such  associations  should  be  placed 
on  the  same  footing,  and  only  required  to 
settle  with  the  sssooiation  cm  tne  same 
basis. 

Gray  v.  Baltimore  BIdg.  d  h.  AsBO.  (\V. 
Va.)  37  S.  E.  533. 

To  hold  void,  and  not  enforceable,  pre- 
miums and  fines  imposed  by  tiiis  Michigan 
association  for  the  common  fund  for  all  its 


NoTS. — For  conflict  of  laws  ss  to  usury  In 
ccHitract  of  building  and  loau  association,  see, 
In  this  series,  Bennett  v.  Ksstem  Bldg.  ft  L. 
Asso.  (Pa.)  84  L.  R.  A  B95,  snd  Palls  v.  United 
States  SsT.  Loan  *  Bldg.  Co.  (Ala.)  24  L.  B.  A 
174. 

For  usury  nptm  loana  by  building  associations 
ceneraily,  see  note  to  Reeve  v.  ladles'  Bldg. 
54L.  R.  A 


.Asso.  Perpetual  (Ark.)  18  L.  H.  A.  128;  Pioneer 
Snv.  ft  L.  Co.  V.  Cannon  (Tenn.)  33  U  R.  A 
113:  Post  V.  Mechanics'  Bldg.  ft  L.  A8k> 
(Tenn.)  34  h.  R.  A.  201 :  Smoot  v.  People's  Per- 
petual Loan  ft  Bldg.  Ab«>.  (Va.)  41  L.  R.  A. 
589:  Iowa  Sar.  ft  L.  Asso.  v.  Heldt  (Iowa) 
43  L.  R.  A  eS9:  and  Borrowers*  ft  Inveatertf 
Bldg.  Asso.  V.  Bklnnd  (111.)  S3  L.  B.  A.  937. 
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metaiben,  as  against  ita  memban  in  West 
Virginia,  when  by  the  laws  of  Michigan  all 
members,  residents  of  that  state,  must  re- 
spond, would  be  to  violate  the  first  princi- 
ple of  equity,  and  perpetiiate  the  veiy  out- 
ran condemned  in  Qruy  v.  BalHrnon  Btdg. 
A  L.  A980.J  hj  permitting  the  citizens  of  cme 
state  to  escape  contribution  to  the 'common 
fund  upon  allegation  of  an  invalid  contract, 
and  at  the  same  time  share  in  that  fund 
forced  from  citizens  of  other  states,  all  up* 
on  the  faith  of  the  same  contract. 

The  contracts  here  under  consideration 
were  made  and  to  be  performed  in  the  state 
of  Michigan,  in  which  state  thair  validity 
has  been  expressly  upheld. 

Klinck  V.  Price,  4  W.  Va.  4 ;  Pugit  v.  Cam- 
errm,  11  W.  Va.  523;  Wilson  v.  Lazier,  11 
Gratt.  477;  Findlay  v.  Ball,  12  Ohio  St. 
010;  Shipman  v.  Bailey,  20  W.  Va.  140; 
John  A.  Tolnian  Co.  v.  Reed,  116  Mich.  71, 
72  N.  W.  1104;  Sawyer  v.  Dickson,  66  Ark. 
77,  48  8.  W.  903;  De  Wolf  v.  Johnson,  10 
Wheat.  383,  0  L.  ed.  347;  Jones,  Mortg.  8 
657;  Bennett  y.  Eastern  Bldg.  d  h.  Aaso. 
177  FlK.  233,  34  L.  B.  A.  MS,  36  All.  684. 

Foffenbavs*')  J*>  delivered  the  opinion 
of  the  court: 

On  the  Ist  da^  of  September,  1S84,  the 
plaintiffs,  by  their  deed  of  trust,  conveyed 
to  the  defendant,  B.  H,  Ozley,  trustee,  certain 
real  estate,  situated  in  the  city  of  Charles- 
ton. Kanawha  count?,  in  trust  to  secure  to 
the  National  Loan  Jt  Investment  Company 
of  Deteoit,  Michigan,  the  payment  of  $2,500, 
according  to  the  conditions  of  a  certain  bond 
bearing  even  date  therewith,  executed  by  the 
plaintiff  to  said  company  for  the  loan  of 
said  Hum  of  $2,500  by  it  made  to  them,  and 
to  secure  the  repayment  of  any  and  all 
sums  said  compaiqr  might  pay  for  taxes,  in- 
surance, and  maintaining  the  property  in 
repair^  in  ease  of  the  failure  of  the  plain- 
tiffs to  make  such  necessary  payments,  and 
to  BBcure  the  strict  performance  of  all  the 
obli^tions  incumbent  upon  the  said  Clarit 
J.  Floyd  as  a  shareholder  in,  and  borrowei 
from,  said  company  tmder  its  charter,  by* 
laws,  rules,  and  r^ulations  then  existing, 
or  which  might  thereafter  lawfully  be  made, 
altered,  or  amended.  It  is  recited  in  this 
deed  that  said  Clara  J.  Floyd  is  the  owner 
of  twenty-five  ihares  of  stock  in  said  com- 
paiyr,  and  has  borrowed  of  it,  pursuant  to 
its  by-laws,  the  money  thereby  secured,  and 
by  said  deed  she  covenants  and  agrees  to  all 
things  required  of  her  to  be  done  by  the 
by-laws  of  said  company  as  a  shareholder 
and  as  a  borrower,  and  to  pay  to  said  com- 
pany the  sum  of  $1.45  per  share  per  month 
on  her  stock  and  loaUf  that  being,  as  stated, 
stock,  interest,  and  premium;  also  to  pay 
all  fines  that  should  be  l^ally  assessed 
against  lier,  such  payments  to  Iw  made  im* 
til  the  stock  owned  by  her  should  mature 
under  said  by-lawa,  and,  when  it  shall  have 
matured  or  reached  the  value  of  $100  per 
•hare,  said  stock  to  be  lurrendoed  and  can- 
eeled,  and  thereupon  the  deed  to  be  void 
and  the  proper^  raereby  granted  to  be  re- 
leased. Said  deed  lovvided  Uiat,  in  cue 
M  Ll  XL  A. 


default,  said  trustee,  upon  the  request  of 
the  company,  should  make  sale  of  the  prop- 
erty upon  the  following  terms:  "(a)  For 
cosh  in  a  sum  sufficient  to  pay  ( 1 )  the  costs 
of  executing  this  trust,  the  same  to  include 
a  commission  to  said  trustee'  of  6  per 
centum  upon  the  gross  amount  of  said  sale ; 
and  (2)  the  whole  amount  then  due  to  said 
third  party,  according  to  the  terms  of  this 
deed,  the  bond  herein  mentioued,  and  the 
by-lawa  and  regulations  of  said  company; 

(b)  and  the  residue,  if  any  there  l>e,  upon 
such  terms  as  the  said  trustee  or  Lis  suc- 
cessor may  deem  best."  And  it  was  further 
expressly  agreed  therein  that  in  ease  said 
trustee  should  sell  said  premises  ■  as  pro- 
vided in  said  deed,  by  reason  of  the  default 
of  said  parties  of  the  first  part  in  comput- 
ing the  amount  due  said  party  of  the  third 
part,  said  first  parties  should  be  considered 
and  treated  the  same  as  a  borrowing  mem- 
ber of  said  company.  It  was  also  cove- 
nanted and  agreed  in  said  deed  that  all  pay- 
menta  therein  mentioned  sliould  be  made 
at  said  company's  office  In  the  city  of  De- 
troit, Michigan,  that  being  the  place  where 
the  contract  therein  set  forth  and  the  bond 
therein  referred  to  were  made;  that  the 
bond  and  instrument  given  to  secure  the 
payments  mentioned  in  the  bond  shall  in  all 
cases  be  construed  as  under  and  in  accord- 
ance with  the  laws  of  the  state  of  Michigan, 
and  the  articles  of  incorporation  and  In- 
laws of  said  association,  any  provision  what- 
soever in  the  laws  of  any  other  state  to  the 
contrary  notwithstanding;  and  that  any 
provision  in  the  laws  of  any  other  state  at 
variance  with  the  laws  oi  the  state  of  Mich- 
i^n,  either  on  the  subject  of  interest,  pre- 
mium, or  any  other  matter,  is  expressly 
waived, — it  being  mutually  intended  by  the 
parties  thereto  to  make  the  contract  in  all 
things  as  a  contract  under  and  in  accord- 
ance with  the  laws  of  the  state  of  Michigan. 

Upon  her  obligations  thus  contracted  Mrs. 
Floyd  made  sixteen  payments,  of  which  the 
first  was  in  September,  1894,  and  the  last  in 
December,  1806,  amounting  in  all  to 
$618.22  of  which  $120  was  dues  on  stock, 
$220  interest  on  the  loan,  $240  premium, 
and  $38.22  fines  for  failures  to  pay.  She 
having  ceased  to  make  payments,  the  trus- 
tee advertised  the  property  for  sale  for  cash 
in  a  sum  sullicient  to  pay  the  costs  of  execut- 
ing the  trust,  including  5  per  cent  oommis- 
sion  to  the  trustee  upon  the  gross  proceeds 
of  the  sale,  and  the  whole  amount  due  said 
company,  $3,022.20,  as  of  the  19th  of  July. 

1807,  and  the  residue  to  be  paid  in  two  eqiml 
instalments,  of  one  and  two  years,  and  fix- 
ing August  21,  1807,  as  the  day  of  sale. 
On  the  17th  day  of  August,  1807,  the  plain- 
tifTs  Hied  their  bill  of  complaint  in  the  cause 
in  the  cirucit  court  of  Kanawha  county,  set- 
ting forth  substantially  the  for^p>ing  facts, 
and  alleging  that  said  transaction  was,  in 
substance  and  in  fact,  a  simple  loan  cnly, 
and  was  put  in  the  form  in  which,  it  was 
made  under  the  requirement  of  the  defend- 
ant company  as  a  shift  and  device  on  its 
part  to  avoid  the  usury  law*  of  the  BUt«; 
that  the  balanca  claimed  to  be  due  by  the 
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defendant  on  account  of  said  loan  is  about 
9000  more  tlian  under  the  laws  of  this  state 
it  is  entitled  to  on  account  of  said  loan,  it 
Ijcing  greatly  in  excess  of  the  principal  ad- 
vanced, with  6  per  cent  per  annum  inter- 
est; that  defendant  company  is  entitled 
only  to  the  balance  due  on  account  of  said 
loan,  computed  upon  the  principal  advan- 
ced, with  6  per  cent  interest,  allowing  as 
credits  the  monthly  payments,  upon  the 
principle  of  partial  payments;  that  by  rea- 
son of  the  co\-enanta  and  provisioiu  of  the 
deed  of  trust,  for  breaches  of  which  author- 
ity could  not  be  vested  in  the  trustee  to  flx 
the  damages,  it  could  not  be  executed  in 
paix,  and,  though  in  form  a  conveyance  to 
a  trustee,  it  is  in  fact  and  law  nothing  but 
H  mortgage,  and  can  be  executed  and  en- 
forced only  by  judicial  decision  in  a  court 
of  equity;  that  the  terms  of  sale  specified 
in  the  trust  deed  and  notice  of  sale  are  not 
such  as  the  law  requires  in  such  case,  and 
n  Bale  thereunder  would  be  improper,  er- 
roneous, and  illegal,  and  greatly  to  the  prej- 
udifte  of  the  plaintifT's  rights ;  that  said 
coiiipuny  has  no  authority,  under  the  laws 
of  this 'state  or  the  state  of  Michigan,  to 
ni»ke  the  loan  in  the  manner  and  form  in 
wtiich  it  was  made,  as  thereinbefore  alleged, 
the  sole  object  for  which  said  association 
was  formed,  and  the  only  legal  authority, 
vested  in  it,  being  to  afford  ittt  members  a 
safe  and  comfortable  investment  for  their 
ftavings,  and  aid  them  in  the  purchase  and 
improvement  of  real  estate,  and  the  build- 
ing and  improving  of  homesteads;  that  less 
than  nine  persons  having  formed  said  com- 
pany, the  number  required  by  the  laws  of 
tliis  state,  it  was  without  authority  to  malce 
Raid  loan;  and  that  the  amount  claimed  by 
said  company,  computed  under  its  by-laws, 
is  greatly  in  excess  of  the  amount  that 
would  be  due,  computed  on  the  bafiia  of  6 
per  cent  interest,  and  treating  the  pay- 
ments as  partial  payments,  made  on  the 
dclit  in  the  usual  way.  and  is  therefore  ex- 
orbitantly usurious.  Copies  of  the  deed  of 
trust  and  by-laws  of  the  company  are  filed 
with  the  bill  as  exhibit.  The  bill  prays 
that  the  defendants  be  enjoined  from  mail- 
ing the  sale,  and  that  the  court  take  juris- 
diction of  the  matters  in  controversy  be- 
tween the  parties,  and  make  and  enter  such 
decrees  and  orders  as  justice  and  equity 
may  require,  and  for  general  relief.  The  in- 
junction was  award^  as  prayed  for. 

Hie  defendant  company  appeared,  and 
demurred  to  the  bill,  and  answered  it,  ad- 
mitting the  loans  and  contracts  of  member- 
Rhip  and  security,  and  its  attempt  to  en- 
ffirre  them,  as  alleged  in  the  bill;  averring 
tlieir  legality  under  the  laws  of  Michigan 
and  of  this  state;  that  it  has  complied  with 
the  requirements  of  the  statute  relating  to 
foreign  corporations,  and  that  the  contract 
is  solvable  in  Michigan ;  denying  that  it  is 
n  shift  or  device  to  evade  the  usury  laws  of 
West  Virginia,  and  also  that  the  contract 
is  illegal  or  usurious;  that  the  amount  due 
under  it  is  uncertain,  and  there  is  necessity 
for  resort  to  a  court  of  equity  for  its  en- 
forvement.  To  this  answer  there  is  no  re- 
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plication,  and  no  depositiona  or  affidavits 
were  taken  and  filed. 

On  the  l.'ith  day  of  April,  1899,  the  cir- 
cuit court  dissolved  the  injunction  and  dis- 
missed the  bill,  and  an  appeal  from,  and 
supersedeas  to,  this  decree  were  allowed. 

The  allegation  that  this  contract  between 
the  parties  waa  not  a  contract  of  member- 
sliip  in  said  association  on  the  part  of  Mrs. 
Floyd,  and  a  loan  to  her  as  such  member 
in  good  faith,  but,  on  the  contrary,  a  mere 
shift  and  device  to  evade  the  usury  laws  of 
this  state,  is  denied,  and  there  is  no  replica- 
tion to  the  answer,  which  must  be  taken 
as  true;  but,  if  there  were  a  replication, 
there  is  no  evidence  to  sustain  the  allega- 
tion. Upon  the  face  of  thi  papers,  nothing 
appears  from  which  such  an  interpretation 
can  be  reached.  The  corporate  existence  of 
the  association  is  admitted,  and  it  is  only 
insisted  and  objected  that  it  has  attempted 
to  make  a  contract  that  it  has  no  power  or 
authority  to  make  under  the  laws  of  this 
state  or  the  laws  of  Michigan.  As  to  the 
terms  of  .sale,  they  are  exactly  as  stipulated 
in  the  deed  of  trust,  except  as  to  any  sur- 
plus that  may  remain  after  paying  the  costs 
of  executing  the  trust,  expenms  of  sale,  in- 
cluding an  agreed  commission,  and  the 
amount  due  the  company,  and  as  to  tiiis 
surplus  it  ia  covenanted  that  it  shall  be  up- 
on such  terms  as  the  trustee  might  deem 
best.  In  the  exercise  of  this  discretion, 
which  the  parties  were  authorized  to  vest 
in  him,  the  trustee  fixed  the  terms  of  sale, 
as  to  such  surplus,  in  the  notice.  The 
agreement  in  the  deed  for  5  per  cent  com- 
miRsi(m  to  the  trustee  could  not  affect  the 
validity  of  the  loan  or  invalidate  the  no- 
tice. It  does  not  go  to  the  aasociaUon  nor 
enter  into  the  loan,  nor  did  it  interfere  with 
a  prevention  of  the  sale  by  payment  of  the 
debt.  If  illegal,  the  trustee  could  not  with- 
hold it  on  a  settlement  of  his  accounts. 
Tlie  allegation  of  uncertainty  in  the  amount 
due  is  denied,  not  replied  to,  and  no  proof 
offered.  As  to  the  character  of  the  instru- 
ment, it  is  clearly  not  a  mortgage,  but  the 
ordinary  deed  of  trust  to  secure  the  per- 
formance of  a  building  and  loan  contract 
and  loan,  such  as  are  common  in  this  state. 
There  is  a  denial  of  the  allegation  of  uncer- 
tainty as  to  the  amount  due.  accompanied 
by  an  averment  of  a  statement  having  been 
rendered  to  which  no  exceptions  were  taken 
nor  objections  made.  Besides  that,  no  fact^ 
are  alleged  from  which  uncertainty  appear?. 
In  none  of  these  matters  does  any  ground 
appear  upon  which  the  bill  or  the  injunc- 
tion can  ne  sustained. 

There  is  but  one  real  question  in  the  case, 
and  that  is  whether  this  contract  made  by 
a  Michigan  building  and  loan  association 
with  a  citizen  of  this  state,  to  be  {wrformed 
in  the  other  state,  and  secured  by  deed  of 
trust  upon  real  estate  situated  in  this  state, 
can  be  enforced  here.  It  involves  the  ques- 
tion of  the  status  in  this  state  of  a  foreign 
building  and  loan  association  that  has  com- 
plied with  tlie  statutory  conditions  prelimi- 
nary to  its  doing  business  here,  and  the  na- 
ture of  the  contract  it  can  ^ake  under  such 
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conditions;  and  this  raises,  ss  a  prelimi* 
nary  inquiry,  the  question  of  the  difference 
between  the  rifrhta  of  individuals  and  cor- 
imrntions  doing  business  beyond  the  limits 
of  the  Btate  to  which  they  belong.  Except 
hy  the  law  of  comity,  no  corporation  created 
in  one  state  has  the  power  to  do  business  in 
Jinother.  Its  very  life  is  the  franchise 
l^rauted  by  its  parent  state,  and  creation  of 
its  law,  which  has  no  extraterritorial  force. 
It  is  not  entitled,  under  the  Constitution  of 
the  United  States,  to  the  privileges  and  im- 
munities of  citizens.  "Xow,  a  grant  of  cor- 
porate existence  is  a  grant  of  special  privi- 
leges to  the  corporators,  enabling  them  to 
act  for  certain  designated  purposes  as  a 
(iinijle  individual,  and  exempting  them  (un- 
less otherwise  specially  provided)  from  in- 
dividual liability.  The  corporation,  being 
the  mere  creation  of  local  law,  can  have  no 
leijal  existence  beyond  the  limits  of  the  sov- 
ereignty where  created.  As  said  by  this 
court  in  Ba»k  of  Avgvsta  T.  Earte,  13  Pet. 

10  L.  ed.  274:  'It  must  dwell  in  the 
place  of  its  creation,  and  cannot  migrate 
to  another  sovereignty.'  The  recognition 
of  its  existence,  even  by  other  stat^,  and 
the  enforcement  of  its  contracts  made  there- 
in, depend  purely  upon  the  comity  of  those 
stales, — a  comity  which  is  never  extended 
wliere  the  existence  of  the  corporation  or 
the  exercise  of  its  powers  are  prejudicial  to 
their  interests  or  repugnant  to  their  pol- 
icy." Mr.  Justice  Field  in  Paul  r.  Virgin- 
ia, 8  Wall.  180,  19  L.  ed.  360.  But  this 
rule  of  comity  exists  and  is  enforced  by  the 
courts  in  everj'  nation  and  every  state  of 
the  Union,  until  destroyed  by  the  lawmak- 
iii^r  power.  "In  the  silence  of  any  positive 
rule  alTirming  or  denying  or  restraining  the 
operation  of  foreign  laws,  courts  of  justice 
presume  the  tacit  adoption  of  them  by  their 
own  government,  unless  they  are  repugnant 
to  its  policy  or  prejudicial  to  its  interest." 
Story.  Confl.  Iaws,  35.  "We  think  it  well 
j+cttled  that  by  the  law  of  comity  among 
nations  a  corporation  created  by  one  sover- 
^ipnty  is  permitted  to  make  contracts  in 
another,  and  to  sue  in  its  courts,  and  that 
the  same  law  of  comity  prevalla  among  tlie 
se\-era1  soverei^ties  of  this  Union."  Chief 
Juntice  Taney  in  Bank  of  Augusta  v,  Earle, 
I.^  m.  519,  10  L.  ed.  274.  "In  harmony 
with  the  general  law  of  comity  obtaining 
among  the  states  composing  the  Union,  the 
presumption  should  be  indulged  that  a  cor- 
poration of  one  state,  not  forbidden  by  the 
laws  of  its  being,  may  exercise  within  any 
other  state  tiie  general  powers  eonf^red  by 
its  own  charter,  unless  it  is  prohibited 
from  so  doing  either  in  the  direct  enact- 
ments of  the  latter  state,  or  by  its  public 
policy,  to  be  deduced  from  the  general 
rourse  of  legislation,  or  from  the  settled  ad- 
judications of  its  highertt  court."  Mr.  Jus- 
tice Plarlan  in  American  d  Foreign  Chria- 
tiiiH  Union  v.  7ount,  101  U.  S.  350,  25  L.  ed. 
S90. 

Any  state,  however,  may  forbid  and  pre- 
vent a  foreign  corporation  from  carrying  on 
itK  business  within  its  limits,  and  also  from 
doing  certain  acta  or  making  certain  con- 
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tracts  within  its  jurisdiction.  "Whenever  a 
state  sufficiently  indicates  that  contracts 
which  derive  their  validity  from  its  comity 
are  repugnant  to  its  ^licy,  or  are  consid- 
ered aa  injurious  to  its  interests,  the  pre- 
sumption in  favor  of  its  adoption  can  no 
longer  be  made."  Chief  Justice  Taney  in 
Bank  of  Augusta  v.  Earle,  13  Pet.  519,  10 
L.  ed.  274.  "Having  no  absolute  right  of 
recognition  in  other  states,  but  depending 
for  such  recognition  and  the  enforcement  of 
its  contracts  upon  their  assent,  it  follows 
as  a  matter  of  course  that  such  assent  may 
be  granted  upon  auch  terms  and  conditions 
as  those  states  may  think  proper  to  impose. 
Thpy  may  exclude  the  forei^  corporation 
entirely,  they  may  restrict  its  business  to 
particular  localities,  or  th^  may  exact  such 
security  for  the  performance  of  its  contracts 
with  their  citizens  as,  in  their  judgment, 
will  best  promote  the  public  int^est. .  The 
whole  matter  rests  in  their  discretion." 
Paul  V.  Virginia,  8  Wall.  180,  19  L.  ed.  860. 
The  only  exceptions  to  this  rule  are  in  the 
cases  of  corporations  engaged  in  foreign  com- 
merce, corporations  en^ged  in  interstate 
commerce,  and  corporations  employed  in  the 
business  of  the  government  of  the  United 
States.  The  only  limitation  upon  the  pow- 
er of  a  state  to  exclude  a  foreign  corpora- 
tion from  doing  business  within  its  limits, 
or  hiring  oflSces  for  that  purpose,  or  to  ex- 
act conditions  for  allowing  the  corporation 
to  do  business  or  hire  offices  there,  arises 
where  the  corporation  is  in  the  employ  of 
the  Federal  government,  or  where  its  busi- 
ness is  strictly  commerce,  interstate  or  for- 
eign. Corporations  are  not  citizens,  within 
the  meaning  of  the  clause  of  the  Constitu- 
tion declaring  that  the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states. 
Article  4.  8  2,  cl.  1.  A  private  corporation 
is  included  under  the  designation  of  "per- 
son" in  the  14th  Amendment  to  the  Consti- 
tution (5  1).  The  provisions  in  the  14th 
Amendment  t«  the  Constitution  {§  1),  that 
"no  stflte  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws,"  do  not  prohibit  a  state  from  requir- 
ing for  the  admission  within  its  limits  a 
corporation  of  another  state  such  conditions 
aa  it  chooses.  Pembina  Ooneol.  Silver  Min. 
»€  Mill.  Co.  V.  Pennsylvania,  125  U.  S.  181, 
.11  L.  ed.  650,  2  Inters.  Com.  Rep.  24,  8  Sup. 
Ct.  Rep.  737.  In  reaching  these  conclusions 
the  court  sa^s:  "The  equal  protection  of 
the  laws  which  these  bodies  may  claim  is 
only  such  as  is  accorded  to  similar  associa- 
tions within  the  jurisdiction  of  the  state. 
The  plaintiff  in  error  is  not  a  corporation 
within  the  jurisdiction  of  Pennsylvania. 
The  office  it  hires  is  within  such  jurisdic- 
tion, and,  on  condition  that  it  pays  the  re- 
quired liceni^  tax,  it  can  claim  the  same 
protection  in  the  use  of  the  olBce  that  any 
other  corporation  having  a  similar  oflice  may 
claim.  It  would  then  have  the  equal  protec- 
tion of  the  law  so  far  as  it  had  anything 
within  the  jurisdiction  of  the  state,  and  the 
constitutional  amendment  requires  nothing 
more.  The  state  is  not  prohibited4rom  di»> 
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oriminating  in  the  privilcgea  it  maj  grant 
to  foreign  oorporations  as  a  condition  of 
their  doing  biuineM  or  hiring  officea  within 
its  limit*,  provided,  always,  such  diicrimina- 
tton  does  not  interfere  with  any  transaction 
hy  such  corporations  of  interstate  or  fweign 
commerce.  It  is  not  every  corporation,  law- 
ful in  the  state  of  its  creation,  that  other 
states  may  be  willing  to  admit  within  their 
jurisdiction,  or  consent  that  it  have  offices 
in  tliera ;  such,  for  example,  as  a  corporation 
for  lotteries.  And,  even  where  the  business 
of  a  foreign  corporation  is  not  unlawful  in 
other  states,  the  latter  may  wish  to  limit 
the  number  of  sueh  corporations,  or  to  sub- 
ject their  business  to  such  control  as 
would  be  in  accordance  with  the  policy  gov- 
erning domestic  corporations  of  a  similar 
oharacter/'  Under  tne  law  of  comity  which 
exists  in  every  state  until  repealed,  and 
which,  the  courts  must,  as  well  as  nii^,  en- 
force, a  foreign  corporation  has  no  authori- 
ty to  do  any  act  in  a  state  other  than  that 
of  its  being  which  is  not  permitted  by  the 
laws  of  auch  state  to  individuals  generally. 
The  law  of  comity  merely  enables  a  body  of 
corporators  chartered  by  one  state  to  act 
in  a  corporate  capacity  in  another  state,  sub- 
ject to  all  the  laws  and  regulations  of  the 
latter.  Morawetz,  Priv.  Corp.  S  064,  dt- 
ing  numerous  cases. 

From  these  authorities  it  is  plain  that  any 
foreign  corporation  may  do  business  in  this 
state  unless  prohibited  by  law,  or  its  busi- 
ness be  such  as  is  repugnant  to  our  laws 
or  the  public  policy  of  the  stat^  "to  be  de- 
duced from  the  general  course  of  legisla- 
tion or  from  tlie  settled  adjudications  of  its 
highest  oourt,"  and  may  do  sueh  acts  in  the 
state  as  are  permitted  1^  its  lam  to  indi- 
viduals fi;enerally,  and  no  others.  But  such 
prohibition  or  repugnancy  will  not  be  im- 
plied from  the  mere  silence  of  the  state. 
"If  the  policy  of  a  state  or  territory  does 
not  permit  the  Inisiness  of  the  foreign  cor- 
poration in  its  limits,  or  allow  the  corpora- 
tion to  acquire  or  hold  rsal  property,  it 
must  be  expressed  in  some  affirmative  way; 
it  cannot  be  inferred  from  the  fact  that  its 
legislature  has  made  no  provision  for  the 
formation  of  similar  corporations,  or  allows 
corporations  to  be  formed  only  1^  rawral 
law."  Voioell  v.  Colorado  Bprings  Co.  100 
U.  S.  S9.  2.'!  L.  ed.  549. 

llie  legidatiiTe  of  our  state  has  not  been 
silent  on  tills  subject.  It  has  prescribed 
certain  requirements,  to  be  complied  with 
as  conditions  precedent  to  the  r^ht  of  all 
foreign  corporations  to  do  business  in  the 
state,  and  inserted  therewith  the  following 
clause:  "Any  corporation  duly  incorporat- 
ed by  the  taws  of  any  state  or  territory  of 
the  United  States,  or  of  the  District  of  Co- 
lumbia, or  of  any  foreign  country,  may,  un- 
less it  be  otherwise  expressly  provided,  hold 
property  and  transact  business  in  this  state, 
upon  complying  with  the  requirements  of 
ttiis  section,  and  not  otherwise."  Section 
30,  chap.  64,  Code.  This  is  equivalent  to 
saying  that  "no  corporation  duly  incorpo- 
rated Dv  the  laws  of  any  state  or  territory 
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lumbia,  or  of  any  foreign  country,  unless  it 
he  otiierwise  expressly  provided,  shall  bold 
property  and  transact  business  in  this  state 
witnont  having  first  joomplied  with  the  re- 
quirements of  this  section."  In  one  sense, 
it  is  a  prohibition  against  foreign  oorpora- 
tions, end  repeats  the  general  law  of  comi- 
ty; but  it  admits  all  foreign  corporations, 
except  those  expressly  forbidden,  to  the 
right  to  bold  property  and  transact  business 
in  the  state  upon  compliance  with  the  re- 
quirements, lliere  is  no  statute  vxpnmty 
prohibiting  foreign  building  and  loan  asso- 
ciations from  doing  business  in  the  state. 
They  are  not  excluded,  and  such  of  them  as 
comply  with  the  statutory  requirements  are 
admitted.  The  bill  alleges  that  the  appel- 
lee here  has  not  complied  with  them.  This 
allegation  is  denied  in  the  answer,  acoom- 
panwd  with  an  avermmt  that  it  lias  com- 
plied with  them.  To  tiiis  there  is  no  repli- 
cation. The  answer  must,  thoef^ans,  be 
taken  as  true. 

This  Michigan  corporation  being  thus  au- 
thorized to  do  business  in  this  state,  its 
courts  Would  not,  in  the  absence  of  any  fur- 
ther legislation,  restrain  it  from  doing  any 
act  permitted  by  its  laws  to  Individuals 
generally,  and  oould  not  refuse  to  compel, 
at  its  instance,  the  performance  of  ai^  eini- 
traet  thus  lawfully  made  with  it;  and  if, 
under  such  dreumstances,  it  made  a  contract 
with  a  citizen  of  this  state,  to  be  performed 
in  the  state  of  Michigan,  and  such  contract 
were  authorized  by  its  charter  and  the  laws 
of  the  state  of  its  beinsr.  it  would  be  enforce- 
able here,  although  the  rate  of  interest  pro- 
vided for  and  lawful  in  Hiehlgan  were  birii- 
er  than  the  legal  rate  here.  But  the  l^s- 
lature  has  ^ven  further  expression  to  its 
will  respecting  foreign  corporations,  thus: 
"Ruch  corporation  so  complying,  shall  have 
the  same  rights,  powers,  and  privileges,  and 
be  subject  to  the  same  r^ulations,  restric- 
tions, and  liabilities  that  are  conferred  and 
imposed  hy  this  and  the  52d  and  63d  diap- 
ter*  of  this  Code,  and  by  chapter  20  of  tne 
Acts  of  1S85,  on  corporations  chartered  un 
der  the  laws  of  this  state."  Section  30. 
chap.  54,  Code.  Can  there  be  any  doubt  that 
the  effect  of  this  provision  is  to  permit  for- 
eign corporations  to  have  the  same  rights, 
powers,  and  privileges  that  are  conferred  up- 
on domestic  corporations,  and  no  greater 
or  different  rights,  powers,  and  privil^^? 
If  that  is  not  Its  meaning,  what  can  be  the 
legal  effect  of  the  clause,  "snbject  to  tiie 
same  regulations,  restrictions,  and  liabili- 
ties that  are"  Imposed  upon  domestic  oorpo- 
rations? Cearly,  It  must  operate  as  a  pro- 
hibition upon  the  exercise  by  a  foreign  cor- 
poration of  any  ^eater  or  difTerent  rif^ts. 
powers,  and  privil^es  than  are  permitted, 
to  domestic  corporations.  Similar  provi- 
sions occur  in  the  statutes  of  several  of  the 
states,  and  in  the  Constitution*  of  some  of 
them ;  but  many  states  have  no  such  provi- 
sion. It  occurs  in  the  Iltinois  statute  in 
this  form:  "Foreign  corporations  and  the 
officers  and  agents  thereof,  doing  business  in 
this  state,  shall  be  subjected  to  all  the  lia- 
bilities, restrictions,  and  duties  that  are  or 
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nu^  be  imposed  upon  corporatibiu  of  like 
character  organized  under  the  general  laws 
of  this  state,  and  hare  no  other  or  greater 
powers."  [Starr  ft  C.  Anno.  Stat.  18M, 
diap.  32,  f  26,  p.  886.] 

In  Stevens  v.  Pratt,  101  HI.  206,  the 
court,  in  construing  tbe  provision,  held:  "It 
is  simply  a  law  imposing  regulations  and  re- 
strictions, and  its  meaning  is  that>  whore 
the  general  laws  of  this  rtate  provide  for 
the  organization  of  oorporations,  foreign 
ones  of  like  character,  doing  business  in  this 
state,  shall  exercise  no  greater  or  different 
powers,  and  shall  be  subject  to  the  same  lia- 
bilities, restrictions,  and  duties."  Mr.  Jus- 
tice St^olAeld,  in  delivering  the  opinion  of 
the  court,  said:  "The  manifest  aud  only 
purpose  was  to  produce  uniformity  in  the 
powers,  liabilities,  duties,  and  restrictions 
of  foreign  and  domestic  corporations  of  like 
ebaractw,  and  bring  them  all  under  the  in- 
fluence of  the  same  law."  Our  statute  is 
equivalent  to  that  of  Illinois,  and  must  have 
the  same  meaning.  That  being  its  effect,  a 
foreign  corporation  can  do  no  act,  make  no 
contract,  and  exercise  no  power  in  this  state 
not  permitCbd  to  like  corporations  organized 
under  the  laws  of  this  state.  The  exercise 
by  such  oorporation  of  any  power  not  pos- 
sessed by  a  similar  domestic  corporation 
would  be  repugnant  to  the  public  policy  of 
the  state,  as  expressed  in  this  statutory  pro- 
vision, and  for  that  reason  would  be  re- 
strained by  the  courts  of  this  state.  We 
only  recognize  and  give  effect  to  the  corpo- 
rate existence  of  the  foreign  company,  not 
to  all  the  powers  which,  by  its  charter  and 
the  laws  under  which  it  exists,  it  has  and 
may  «ercise  In  tite  domicilia^  state;  It 
will  be  permitted  to  exercise  here  only  such 
of  its  powers  as  are  not  repugnttnt  to  our 
laws  and  policy.  Such  is  the  effect  given 
the  Illinois  statute  by  the  courts  of  that 
state  in  determining  the  rights  of  foreign 
building  and  loan  associations. 

In  Qronite  State  Providmt  Ato.  r. 
Lloyd,  145  Til.  620,  34  K.  E.  142,  it  is  held: 
"Under  g  26,  chap.  32,  Rev,  Stat.,  where  a 
foreign  corporation  of  any  kind  comes  into 
this  state  to  transact  business  it  must  con- 
form to  the  laws  of  this  state,  if  it  exists, 
regulating  similar  corporations  organized 
under  the  general  laws  of  this  state.  For- 
eign corporations  doing  business  in  this 
state  are  plaeed  on  an  equality  with  domes- 
tic corporations  to  the  extent  that  they  shall 
exercise  no  greAUir  or  different  powers,  and 
are  made  subject  to  the  same  regulations  and 
restrictions,  and  governed  the  same  rules 
of  law,  in  these  respects.  ...  A  foreign 
corporation,  doing  a  homntead  and  loan 
business  in  this  state,  will  be  governed  by 
the  laws  of  this  state  as  to  the  right  of  a 
stockholder  to  withdraw." 

In  Rhodee  t.  Miawuri  Sav.  A  L.  Co.  173 
III.  621.  42  L.  B.  A.  93,  60  N.  E.  998,  it  is 
held  that,  "in  wder  that  a  foreign  building 
and  loan  association  may  enforce  in  our 
courts  a  contract  which  would  be  usurious 
unless  within  the  exemption  given  by  our 
statute  to  local  building  and  loan  associa- 
tionsy  it  must  appear  that  the  statute  under 
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which  such  foreign  association  was  ot||an- 
ized  is  identical  with,  or  substantially 
like,  our  own  statute."  In  the  first  of  these 
cases,  the  Illinois  courts  compelled  the  for- 
eign building  and  loan  association  to  be  gov- 
erned by  the  statute  of  that  state  in  respect 
to  its  settlement  of  the  withdrawal  value  of 
its  shares;  in  the  other,  the  forei^  associa- 
tion was  denied  the  character,  rights,  and 
powers  of  m  building  and  loan  association, 
because  it  appeared  from  its  1^-laws  thsA 
it  was  not  organized  and  doing  busineu  In 
the  method  prescribed  by  the  ^ate  laws  for 
such  associations.  Its  loan  to  the  resident 
member  was  therefore  treated  as  a  simple 
ordinary  loan  in  respect  to  its  settlement, 
and  it  was  only  permitted  to  take  the  money 
advanced,  with  Icj^al  interest,  after  credit- 
ing the  money  paid  into  tiie  association  biy 
the  borrowing  member. 

In  frejfl  v.  Ho.  4  Fidelity  Bldg.  d  Sav. 
Union,  166  HI.  128.  46  N.  E.  784,  the  court 
held:  "A  corporatioo  created  in  another 
state  may,  upon  the  principle  of  comity,  ^- 
ercise  within  this  state  the  powers  conferred 
by  its  charter,  if  not  inconsistent  with  the 
law  or  against  the  public  poU^  of  this 
state.  A  foreign  building  and  loan  associa- 
tion dfring  buunesB  in  this  state  may  con- 
tract for  premiums  and  fines  in  addition  to 
1<^!  interest  on  money  loaned  on  stock, 
when  K>  authorized  by  the  law  of  the  state 
of  its  creation,  without  violating  the  usury 
statutes  of  this  state."  In  the  opinion  in 
this  last  case  it  is  said:  'By  the  statute  of 
Indiana,  under  which  complainant  was  or* 
{jAnizei,  it  had  power  to  rater  into  the  con- 
tract in  this  ease,  and  it  waa  not  contra^ 
to  the  laws  or  voMey  of  this  state,  whid 
permit  the  organizattott  of  like  corporations, 
with  the  same  powers.** 

Relying  principally  upon  these  cases,  the 
law  is  laid  down. as  follows  in  S  8797,  7 
Thomp.  Corp.:  "Where  a  building  associa- 
tion undertakes  to  do  business  in  a  state 
other  than  that  of  its  rareation,  whilst  a  con- 
tract made  by  it  in  the  former  state,  sane- 
tionM  by  the  statute  under  which  the  so- 
ciety was  organized,  will  not  be  deemed  un- 
lawful in  the  state  in  which  it  was  made 
and  is  sought  to  be  enforced,  when  it  would 
not  be  so  if  made  by  an  association  of  that 
state,  yet  such  an  association  acts  and  does 
business  in  such  state  (even  when  duly  li- 
censed) subject  to  its  laws  and  regulations 
as  applied  to  its  own  domestic  associaticms 
br  virtue  of  its  statutes  and  decisions,  and 
will  not  be  permitted  to  have  or  exercise  any 
greater  or  different  powers  than,  but  to  be 
held  to  the  same  liabilities,  restrictions,  and 
duties  as,  domestic  ones.  Under  this  view, 
moreover,  it  is  deemed  legitimate  to  test  the 
character  of  a  foreign  corporation  assuming 
to  act  M  a  building  association  hy  reference 
t,o  the  laws  of  the  state  in  which  it  so  aa- 
suuics  to  act,  and  to  deny  it  that  character, 
if,  by  such  comparison,  its  nature  and  pow- 
ers are  found  to  be  different  from,  and  in  ex- 
cess of,  what  the  laws  and  policy  of  that 
state  recognize  as  belonging  to  such  associa- 
tions ;  with  the  result  that  contracts  permit- 
ted to  such  associations,  but  unlawful  to 
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others,  will  not  be  accepted  as  valid  when 
set  up  by  foreign  associatione  not  properly 
tilausible  as  building  aasociations  according 
to  that  criterion." 

The  same  principle  has  been  applied  by 
other  courts  in  other  cases.  In  Craoena  v. 
A'cw  York  L.  laa.  Co.  148  Mo.  583,  53  I^.  R. 
A.  305,  50  S.  W.  519,  it  was  held  that,  al- 
though a  foreign  corporation  doing  bimiiiess 
in  the  domestic  state  may  by  contract,  when 
no  domestic  statute  prohibiting  it  inter- 
venes, make  the  law  of  the  state  of  its  in- 
corporation the  applicatory  law  of  the  con- 
tract, yet  where  the  laws  of  the  domestic 
state  prohibit  foreign  corporations  from 
making  certain  kinds  of  contracts  they  can 
act  only  in  accordance  therewith.  13  Am. 
&  Eng.~  Enc.  Law,  2d  ed.  p.  841,  note.  In 
Canada  Southern  R.  Co.  v.  Gebhard,  109  U. 
S.  527,  27  L.  ed.  1020,  3  Sup.  Ct.  Rep.  363, 
it  was  said:  "A  corporation  of  one  countiy 
may  be  excluded  from  business  in  another 
country  .  .  .  but,  if  admitted,  it  must, 
in  the  absence  of  le^slation  equivalent  to 
making  it  a  corporation  of  the  latter  coun- 
try, be  taken,  both  by  the  government  and 
those  wlio  deal  with  it  as  a  creature  of  the 
law  of  its  own  country,  and  subject  to  all  the 
legislative  control  and  direction  that  may 
be  pro]>erly  exercised  over  it  at  the  place 
of  its  creation."  In  that  case  the  question 
waa  the  validity  of  a  release  of  a  Canadian 
corporation  from  part  of  its  bonded  indebt- 
edness by  A  proceeding  in  the  nature  of  bank> 
ruptcy,  under  legislation  of  the  Canadian 
Parliament,  there  being  no  limitation  there 
upon  the  right  to  impair  the  obligation  of 
contracts. 

On.  the  subject  of  the  incorporation  of 
building  and  loan  associations,  their  meth- 
ods of  business,  and  thoir  rights,  powers, 
and  privileges,  tiiis  state  ia  not  without  leg- 
islation,  and  it  Is  insisted  that,  in  seeking 
the  enforcement  of  its  contract  with  the  ap- 
pellants, the  appellee  is  claiming  a  right 
and  power  not  pi>rmittpd  to  domestic  asso- 
ciations, because  it  has  departed  from  the 
requirements  of  the  statute  in  the  nature  of 
the  contract  It  has  made.  This  alleged  de- 
parture refers  to  the  premium  hid  for  the 
right  of  precedence  in  taking  the  loan.  Sec- 
tion 20,  cnap,  54.  Codo.  provides  that  "every 
such  association  shall  have  the  power  to  pro- 
vide by  its  by-laws  for  selling  to  the  stock- 
holders who  shall  bid  the  highest  premium 
therefor,  the  money  in  the  treasury,  or  in 
default  of  bidders  at  or  above  a  minimum 
premium,  may  award  to  a  member  the  value 
of  any  shares  held  by  him  leas  such  mini- 
mum premium;  the  minimum  premium  and 
the  mode  of  making  the  award  to  be  fixed 
by  the  by-laws.  Or  such  association  may 
charge  and  receive  the  premium  bid  by  -the 
stockholder  for  the  priority  of  right  to  such 
loans,  in  periodical  instalments,  but  the  by- 
laws of  every  association  shall  set  forth 
whether  the  premium  hid  for  the  prior  right 
to  such  loan  shall  be  deducted  therefrom  in 
advance,  or  be  paid  in  periodical  instal- 
ments." 

The  by-laws  of  the  appellee,  under  which 
the  contract  in  the  case  at  bar  was  made, 
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provide  th&t  "the  amount  of  premium  bid 
shall  be  taken  out  of  the  amount  borrowed, 
but  it  is  expressly  provided  that  after  the 
i5th  of  September,  A.  D.  1891,  borrowers 
competing  for  loans  from  this  company  shall 
bid  as  a  premium  a  stated  amount  per  share, 
payable  monthly,  on  the  last  Saturday  of 
each  month;  said  stated  amount  per  share 
per  month  to  be  paid  each  month  during  the 
existence  of  the  shares  of  stock  borrowed  up- 
on." There  is  a  difference  between  a  pre- 
mium, the  amount  of  which  is  ascertained 
and  fixed  at  the  time  the  loan  is  made,  and 
then  divided  into  instalments  and  paid 
periodically,  and  a  premium  of  a  certain 
sum,  to  be  paid  on  each  share  each  month  for 
an  indefinite  and  uncertain  lengtii  of  time. 
The  former  arrangement  is  plainly  cmitem- 
plated  and  required  by  our  statute;  the  lat- 
ter is  provided  for  in  the  appellee's  by-laws, 
and  embodied  in  its  contract  with  said  appel- 
lant. When  this  monthly  payment  of  pre- 
mium will  end  depends  upon  the  date  of  the 
maturi^  of  stodc,  and  is  ther^ore  uncer- 
tain.- The  difference  between  them  is  that 
the  amount  of  pi'emium  under  a  contract 
authorized  by  the  law  ia  certain'in  amount, 
while  in  the  contract  here  it  is  uncertain  in 
amount,  making  a  difference  in  liability  on 
the  borrower's  part,  and  involving  the  exer- 
cise of  a  different  power  on  the  part  of  the 
association  from  what  are  permitted  in  such 
cases  by  the  law  of  this  state  to  domestic 
associations. 

I'he  stock  of  the  association  upon  which 
this  advance  was  made  is  its  instalment 
stock  of  class  B,  and  the  payments  on  it  are 
"to  continue  each  month,  until  such  shares 
shall  have  reached  the  par  value  of  $100 
each,  as  shown  by  the  report  of  the  auditing 
committee,"  and  as  long  as  the  shares  run 
the  premium  must  be  paid.  The  time  to  run 
being  uncertain,  the  amount  of  premium  to 
be  paid  is  uncertain  also. 

The  difference  between  the  results  under 
the  two  svstems  is  said  to  be  slight.  Tn 
7  Thomp.'Corp.  {  8779,  it  is  said:  "The 
essential  nature  and  purpose  of  the  premium 
are  the  same  in  both  of  these  ^stems.  and 
their  prnctical  operation  Bubstantially  alike. 
In  neither  case  is  the  premium  paid;  the 
borrower  simply  promises  to  pay  it.  .  .  . 
Except  where  the  premium  consists  simply 
in  an  increased  rate  of  interest,  it  is  not  con- 
templated that  it  shall  be  paid  dollar  for 
dollar  by  the  borrower,  in  strict  conformity 
with  the  letter  of  his  undertaking.  All  he 
is  bound  to  do  is  to  pay  the  periodical 
ammmts  coming  due  upon  his  obligation, 
and  to  continue  doing  so  until  the  shares  of 
the  society  or  series  to  which  he  belongs  have 
reached  maturity;  then  his  debt  and  liis 
premium  hid  are  both  discharged  by  relin- 
quishing to  the  association  his  credit  in  the 
same.  Unless  the  society  is  unfortunate, 
this  period  will  be  reached  a  considerable 
time  before  the  borrower's  payments,  with 
interest,  shall  amount  to  the  aggregate  of 
what  he  received,  with  interest,  together 
with  what  he  promised  to  pay  by  way  of 
premium.  The  period  for  asrnlaining  the 
amount  of  the  premium  actually  paid  by  the 
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borrower  in  the  date  of  the  maturity  of  tlie 
shares  and  distribution  of  the  assets."  How- 
ever, the  books  say,  and  courts  have  held, 
that,  where  an  association  is  authorized  by 
statute  to  operate  upon  one  of  these  systems 
respecting  the  premium,  it  cannot  adopt  the 
other  witbout  making  the  contract  unlawful 
to  the  extent  of  the  excess  of  the  reservation 
above  the  legal  rate  of  interest.  Eadlich, 
Bldg.  Asso.  5S  407,  408;  Mechanics'  &  W. 
Hut.  Sav.  Bank  &  Bldg.  Aaso.  v.  Wilcox,  24 
Conn.  117;  Mechanic^  d  W.  Mut.  Sav.  Bank 
A  Bldg.  A«o.  T.  Meriden  Agency  Co.  24 
Conn.  150;  Birmingham  v.  Maryland  Land 
tt  Permanent  Homestead  Aaao.  46  Md.  541; 
Oeiger  v.  Eighth  G'emMii  Bldff.  Aaao.  58 
Md.  569;  White  v.  Williams,  90  Md.  719, 
45  Atl.  1001;  Qray  v.  Baltimore  Bldg.  d  L. 
Asso.  (W.  Va.)  37  S.  E.  533.  The  care 
which  the  legislature  has  taken  to  state 
explicitly  the  plan  upon  which  such  as- 
aociationa  may  operate,  and  the  means  it 
has  adopted  to  compel  adherence  to  it,  indi- 
cate that  the  lawmaklmr  power  of  the  state 
deems  it  important.  The  law  relating  to 
the  subject  of  building  associations  is  con- 
tained in  four  sections  of  the  chapter,  fol- 
lowed by  these  words:  "Every  such  asso- 
ciation shall  adopt  by-lawa,  which  shall  em- 
brace all  the  provisions  of  the  four  preced- 
ing sections,  and  such  further  provisions  for 
Its  government,  and  the  management  of  its 
business  not  inconsistent  with  these  sections 
as  it  may  deem  proper."  (W.  Va.  Code 
1891,  chap.  64,  S  29,  p.  521.]  No  departure 
from  the  method  of  doing  business  tl^s  pre- 
scribed is  allowed.  There  can  be  no  ques- 
tion as  to  the  legislative  intent  to  compel 
absolute  adherence  and  obedience  to  its  plan 
for  conducting  the  operation  of  these  socie- 
ties. Farther  evidence  of  this  Is  found  in 
the  radical  change  effected  in  the  law  by 
chapter  58,  Acts  1883,  by  which  the  present 
law  came  into  existence.  Prior  thereto  the 
provision  relating  to  premiums  was: 
"Every  such  corporation  is  authorized  to 
levy,  aitsess,  and  collect  from  its  members 
such  sinns  of  money,  by  stated  dues,  fines, 
interest  on  loans  advanced,  and  premiums 
bid  1^  members  for  the  right  of  precedence  in 
taking  loans,  as  the  corporation  by  its  laws 
shall  pnyvide."  [W.  Va.  Code  1868,  chap. 
64,  S  27,  p.  411.3  'A.nd  this  change  came 
fmme<1iately  after  the  decisions  of  tliis  court 
in  Ffeinter  v.  Wheeling  Bldg.  Aaao.  19  W. 
Va.  676;  McQannon  v.  Central  Bldg.  As»o. 
No.  2,  19  W.  Va.  720;  Parker  v.  United 
Btaica  Bldg.  Land  A  L.  Aaao.  19  W.  Va.  744 ; 
Parker  y.  United  States  Bldg.  Land  dc  L. 
Asso.  19  W.  Va.  769;  and  Haigh  v.  United 
States  Bldg.  Land  <6  L.  Asso.  19  W.  Va. 
793, — by  which  the  building  association 
statutes  of  the  state  were  construed  and  ap- 
plied to  the  transactions  of  said  societies. 

Measured  by  the  standard  of  our  statute, 
this  association  is  found,  by  the  method  of 
its  operations  and  the  natureof  it^contracts, 
not  to  have  the  character  of  a  building 
association,  and  cannot,  therefore,  be  per- 
mitted to  enforce  its  contract  as  a  building 
association  contract.  It  is  contravened  as 
such  by  the  policy  of  the  state,  and  Is  there- 
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fore  not  within  the  law  exempting  such  asso- 
ciations from  the  usury  laws,  unless  there  is 
some  other  principle  or  ground  upon  which 
it  may  be  permitted  to  oollect  the  money  for 
which  it  has  contracted. 

Counsel  for  the  appellee  insist  this  con- 
tract is  made  and  to  be  performed  in  the 
state  of  Michigan,  and  is  valid  by  the  laws 
of  that  state,  and  that,  therefore,  the  lex 
loci  contractus  controls  it.  This  position 
would  be  unassailable  if  the  appellee  were  a 
natural  person,  insisting  upon  the  riglit  to 
enforce  a  contract  solvable  in  the  state  of 
Michigan,  and  carrying  the  legal  rate  of 
interest  of  that  state.  But  it  is  not.  It  is 
a  building  association,  a  corporation,  clothed 
with  special  privileges,  among  which  is  ex- 
emption from  the  usury  laws  of  its  own 
state.  The  general  law  of  comity,  under 
which,  it  is  contended,  it  might  have  carried 
such  special  powers  and  privileges  into,  and 
exercised  them  in,  this  state,  in  the  ab.'«enc«> 
of  any  public  policy  on  the  part  of  this  Htate 
to  which  their  exercise  here  would  have  been 
repugnant,  has  been  expressly  repealed.  But 
the  law  of  comity  only  permits  corporatiouH 
to  do  in  a  foreign  state  such  acts  as  individ- 
uals are  permitted  to  do,  and  it  may  well 
be  doubted  whether  a  corporation  exempted 
from  the  usury  laws  of  its  own  state  could 
carry  that  exemption  into,  and  assert  it  in, 
the  courts  of  another  state, — a  thing  that  is 
permitted  to  no  individual  in  any  country, 
and  may  be  deemed,  therefore,  to  be  against 
public  policy  everywhere. 

The  cases  of  Klinck  v.  Price,  4  W.  Va.  4. 
fi  Am.  Hep.  268;  Pugh  v.  Cameron,  II  W. 
Va.  523;  WHson  v.  Lanier,  11  Gratt.  477; 
Fiudlay  v.  Ball,  12  Ohio  St.  610;  Shipman 
V.  Bailey,  20  W.  Va.  140;  John  A.  Tolman 
Co.  V.  Reed,  115  Mich.  71,  72  N'.  W.  1104; 
Satcyer  v.  Dickson.  66  Ark.  77.  48  S.  W. 
«03;  De  Wolf  v.  Johnson,  10  Wheat.  383,  6 
L.  ed.  34.1. — cited  by  coun.iel  for  appellee. — 
are  all  cases  of  contracts  payable  to  natural 
persona,  solvable  in  foreign  states,  and  con- 
formable to  the  general  laws  of  those  states 
respecting  the  matter  of  interest.  In  none 
of  them  was  a  special  rate  of  interest  per- 
mitted by  the  foreign  state,  only  to  a  cer- 
tain class  of  corporations,  who^  existence 
need  not  be  recognized  beyond  its  own  terri- 
torial limits,  rec(^ized  or  enforced. 

Two  cases  are  cited,  however,  in  which  the 
position  taken  here  by  the  appellee  is  upheld 
(Building  <£  L.  Asso.  v,  Logan,  14  C,  C,  A. 
133,  30  U.  S.  App.  163,  66  Fed.  827,  and  Ben- 
nett V.  Eaatem  Bldg.  <6  L.  Asso.  177  Pa. 
233,  34  L.  R.  A.  595,  35  Atl.  684)  :  but  in 
neither  of  these  cases  was  the  fact  that  the 
building  associations  were  setting  up  and 
claiming,  under  the  low  of  enmity,  an  ex- 
emption from  the  general  laws  of  their  own 
respective  states,  and  not  the  laws  them- 
selves, special  privileges  permitted  to  them 
liv  their  states,  but  denied  to  natural  per- 
sonci.  Other  cases  of  the  same  class  might 
have  been  citod.  national  Mut.  Bldq.  d  L. 
Aaao,  V.  AahwortK,  91  Va.  706,  22  S.  E.  .521 ; 
Ware  v.  Bankers^  Loan  d  Inveat.  Co.  95  Va. 
680.  29  S.  E.  744;  Baltimore  Bldg.  d  L.  Aa- 
ao. T.  Titlou),  19  Pa.  Co.  Ct.  618;  Equitable 
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Bldff.  (C  L.  Amo.  Boffman,  50  S.  C.  303, 
27  S.  602 ;  Turner  t.  Interatate  Bldg.  <£ 
i.  Asm.  61  S.  C.  33,  27  S.  E.  947;  and  Poi- 
/oc/;  V.  Carolina  Interstate  Bldg.  A  h.  Ano. 
ol  S.  C.420,  28  S.  B.  77. 

In  aapport  of  the  position  taken  hera, 
Morawete,  Priv.  Corp.  |  964,  is  recited.  The 
law  there  is  stated  thtu:  "A  corporation 
has  no  implied  authority  to  do  any  act  in  a 
fmeigD  itate  which  is  not  ^rmitted  by  Uie 
laws  of  tha  latter  to  individuals  generally. 
The  law  of  comity  merely  enables  a  body  of 
eoi  porators  chartered  by  one  state  to  act  in 
fl  corporate  capacity  in  another  state,  sub- 
ject to  all  the  laws  and  regulations  of  the 
latter."  A^in  (S  967,  same  work),  it  is 
said:  "It  IS  the  charter  alone  which  is  rec- 
ognized by  the  law  of  comity,  and  not  tha 
general  legislation  of  the  state  in  which  the 
corporation  was  formed.  The  word  'char- 
ter' is  here  used  to  signify  the  agreement  be- 
tween the  shareholders  of  the  corporation, 
whether  this  agreement  be  contained  in  a 
»peeial  act  of  &b  legislature,  or  in  artielea 
of  association,  or  in  either  of  these,  taken  in 
connection  with  certain  general  laws  of  the 
aUte."  In  Bard  v.  Poole,  12  N.  Y.  49&-505, 
we  find  this:  "It  is,  of  course,  implied  that 
the  contract  must  be  one  which  the  foreign 
corporation  is  permitted  by  its  charter  to 
make,  and  it  must  also  be  one  which  would 
be  valid  if  made  at  the  same  place  by  a  nat- 
ural person,  not  a  residoit  of  that  atate." 
See  also  MoOreg&r  t.  JSrte  B.  Co.  35  N.  J.  L. 
115;  Bank  of  Auguaia  v.  Earle,  13  Pet.  639, 
10  L.  ed.  274;  Stetson  v.  New  Orleans  Citg 
Bonk,  2  Ohio  St.  174;  Lewis  v.  Bank  of  Rett- 
fHcky,  12  Ohio,  132.  40  Am.  Dec  469. 

Would  the  courti)  of  any  state  permit  an 
individual  of  another  state  to  enforce  a  con- 
tract in  violation  of  the  usury  laws  of  his 
own  state?  Cfmiity  recognizes  only  the  gen- 
eral laws  of  the  foreign  state,  not  the  local 
exemptions  from,  or  exceptions  to,  such  laws. 

But  there  is  another  reason  why  these  au- 
thorities cannot  be  accepted  here.  It  does 
not  appear  in  any  of  these  caAes  that,  in  the 
states  in  which  they  were  decided,  the  le^a- 
latures  have  placed  foreign  corporations  un- 
d«r  the  same  regulations,  restrictions,  and 
liabilities,  and  conferred  upon  them  only  the 
rajne  rights,  powers,  and  privileges,  that  are 
imposed  and  conferred  upon  corporations 
existing  under  their  own  laws.  Th«-e  are 
either  no  declarations  in  those  states  of  pub- 
lic policy  forbidding  the  exercise  there  by 
foreign  corporations  of  powers  greater  than, 
or  different  from,  the  powers  permitted  to 
their  corporations,  as  in  this  state  and  in 
Illinois,  or  the  courts  have  failed  to  pass  up- 
on the  very  important  question  whether  th^ 
shall  be  applied  or  not  applied.  Nor  does  it 
appear  from  these  cases  that  In  all  Instances 
the  building;  and  loan  contract  involved  was 
in  conflict  with  the  domestic  law  governing 
such  contracts.  A  contract  such  an  asso- 
ciation of  another  state,  not  in  conflict  with 
our  own  building  aasociation  statute,  would 
be  enforced  here,  not  virt-je  of  the  gen- 
eral law  of  comity,  but  because  our  law 
makes  the  status  of  such  a  foreign  associa- 
tion the  wuDC  as  that  of  our  own  associa- 
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tions,  and  ^ves  them  the  aane  ri^ta,  pow* 
ers,  and  privileges  and  remedies  tn  respect 
to  their  contracts,  although  for  many  pur- 
poses they  remain  foreign  corporations.  If 
the  powers  they  assume  to  exercise  are  the 
same  as,  or  within  and  not  beyond,  those 
permitted  to  our  own  associationa,  th^  are 
enforceable;  otherwise,  th^  are  not. 

Another  contention  against  the  position 
taken  in  this  opinion  is  that  the  premium 
reserved  in  this  contract  is  certain,  in  a  le- 
gal sense;  that  under  the  Michigan  law  the 
stock  has  a  fixed  maximum  limit  for  its  ma- 
turity, rie.,  such  period  as  will  permit  the 
stodc  duea  to  equal  the  face  of  the  afaares. 
but  liable  to  be  shortened  by  application  of 
dividtfuda;  and  tiierefore,  upon  the  princi- 
ple that  that  is  certain  which  can  be  made 
certain,  our  statute  is  not  violated.  In  oth- 
er words,  if  the  monthly  dues  are  50  cents 
per  share,  and  the  share  $100,  the  stock  must 
mature  in  sixteen  and  two  thirds  years, 
without  any  accumulation  of  profits,  and 
the  period  required  far  maturity  will  be  leas 
than  that,  aeoH^ing  to  the  amount  (rf  tht 
earnings  over  expenses  and  losses.  Our 
statute  requires  no  precedent  fixtures  or  cer- 
tainty as  to  the  stock  dues,  and  in  that  re- 
spect it  is  like  the  Michigan  statute.  But 
as  to  the  premium  it  must  be  so  fixed  in  ad- 
vance that  the  borrower  can  know  exactly 
how  many  dollars  he  la  to  pay  on  account  of 
premium,  and  how  much  M  his  money  is  to 
go  into  profits  or  loases  of  the  company, 
and  not  become  a  direct  credit  upon  his  loan. 
He  is  entitled  to  credit  upon  bis  loan  for 
every  dollar  lie  pays  in  as  dues.  He  will  re- 
ceive credit  on  his  loan  for  but  an  infinitesi- 
mal part  of  what  he  pays  in  as  premium, 
and,  if  the  concern's  losses  equal  it^  profits, 
he  receives  none  of  it.  That  there  is  no  snch 
certainty  in  this  contract  is  indisputable. 
That  our  statute  requires  such  ootainty  is 
undeniable,  whether  In  its  operation  it  pro- 
duces it  in  all  cases  or  not. 

While  this  contract  cannot  be  enforced  ac- 
cording to  its  terms,  it  is  not  so  unenforce- 
able because  of  its  want  of  equity  between 
the  borrower  and  the  investor,  which  is  per- 
haps no  greater  than  might  occur  in  an  aaao- 
elation  conforming  to  our  statute  as  we  aet 
no  limit  upon  the  ratio  between  duea  and 
premium,  from  which  this  inequitable  re- 
sult flows,  nor  because,  under  the  contract, 
the  amount  now  due  from  the  appellant  is 
far  beyond  the  amount  she  borrowed, — an 
inevitable  result  in  every  building  assoda- 
lion  contract  in  which -default  continues  for 
a  long  time;  nor  because  of  any  improper 
motives  on  the  appellant's  part,  or  of  the 
agents  of  the  aasociaticm  in  entering  into  it, 
for  there  is  not  a  scintilla  of  evidence  of  that 
in  the  nature  of  the  contract  or  elsewhere  in 
the  record;  but  simply  because  it  is  such  a 
contract  as  is  clearly  repugnant  to  the  pub- 
lic policy  of  the  atete,  plainly  written  in  its 
legislation,  and  therefore  prohibited  as  to 
all  building  associations. 

But  the  appdlant  has  reedved  $2,500 
from  this  association,  and  secured  tiie  per- 
formance of  her  said  contract  by  a  deed  of 
trust  upon  her  real  estate,  and  sne  oodmb  in- 
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to  court  to  have  the  lien  released,  offering  to 
■pay  the  principal  of  the  debt,  with  legal  in- 
terest thereon,  subject  to  credit  for  the  mon- 
ey she  had  already  paid  in.  This,  together 
with  any  euma  paid  out  by  the  appellee  upon 
taxes,  luflurance,  or  other  expenses  neces- 
sary to  preserve  the  property,  constitute  a 
lien  upon  the  property,  and  must  be  satis- 
fied, as  in  seeking  equi^  the  appellant  must 
do  equity. 

For  the  reasons  herdn  stated,  the  deeree 
must  be  reversed,  and  tiie  cause  remanded 
for  further  proceedings  according  to  the 
principle  herein  laid  down,  and  further  ac- 
cording to  the  rules  and  principles  govern- 
ing courts  of  equity. 

Rehearing  denied. 


S.  T.  CEIAMBEES 

V. 

George  F.  CRAMER  et  al.,  Appta, 


(.1  W.  Vs. 


*1.    A  blacbsinftli  aliop  or  a  machine  shop 

Is  not  a  nuisance  per  ««. 
IL    It  1»  a  ffeNeral  nilc  tkat  wben  tbe 
thlna;  cottiplaliied  of  tm  act  a  aalMaace 

per  «e,  but  mar  or  tnay  not  become  so,  ac- 
cording to  circumstances,  and  the  Injury  ap- 
prehended Is  eventual  or  contingent,  equity 
win  not  Interfere ;  the  presumption  being  that 
a  person  entering  Into  a  legitimate  business 
will  nmduct  It  in  a  proper  way,  so  that  It 
will  not  constitute  a  nuisance. 

8.  To  warrant  the  perpetration  of  an 
Injanetlon  restraining,  as  a  threatened 
nuisance,  the  erection  of  a  building  proposed 
to  be  used  for  legitimate  purposes,  the  fact 
that  It  will  be  a  ouleauce  If  so  used  must  be 
made  clearly  to  appear,  beyond  all  ground  of 
fair  questioning. 

4.    That  ercetion  of  bnildfav  wlU 
ereuae  rates  of  Iniinranec  apon  nelgb- 
borlng  property  is  not  ground  fbr  Injunction 
to  restrain  each  erection. 

(Hareb  80,  1001.> 

APPEAL  by  defendants  from  decrees  of 
the  Circuit  Court  for  Mingo  County  en- 
joining them  from  maintaining  a  blacksmith 
and  machine  shop.  Beversed. 

The  facts  are  stated  in  the  opinion. 
MeBBtrs.  H.  X.  Miuiate  and  J'ohB  8. 
MMonm  for  appellants. 

Messrs.  SHeppard  Jk  OoodrkooBtS)  for 
appellee: 

Private  nuisances  consist  of  such  things 
as  work  irreparable  injury  to  health,  trade, 
or  property,  or  produce  interminable  litiga- 
tion from  a  multiplicity  of  suits. 

1  Barton,  Ch.  Pr.  2d  ed.  p.  464 ;  Stonr,  Eq. 
Jar.  S8  et  seq.;  BUtno  v.  Murray,  36  La. 
Ann.  168,  61  Am.  Rep.  7,  note  10;  Davis  v. 
Sawyer,  138  Mass.  289,  43  Am.  Rep.  610. 

•Heaflnotes  by  McWhobtbb,  J. 


Nora — For  cases  In  this  series  as  to  Injunc- 
tion against  prospective  nuisance,  see  also 
Pflngst  V.  Benn  (Ky.)  21  L.  R.  A.  669,  and 
Windfall  Mfg.  Co.  T.  Patterson  (Ind.)  87  L. 

R.  K.  S81. 


The  disturbance  of  another's  rest  is  a 
nuisance. 

2  Dan,  Ch.  PI.  &  Pr.  865,  and  note. 

The  creation  of  smoke,  when  not  accom- 
panied with  noise  or  noxious  vaporsj  is  a 
nuisance. 

Ibid. 

To  entitle  a  party  to  an  injunction,  the 
injury  arising  from  the  matter  complained 
of  must  be  such  as  visibly  to  diminish  the 
value  of  the  proper^,  and  the  comfort  and 
enjoyment  of  it. 

Barton,  Ch.  Jr.  p.  466;  Dennis  v.  Bole- 
hardt,  3  Grant,  Cas.  290;  WoIIaoe  v.  Ayer, 
10  Phila.  356;  Fish  v.  Dodge,  4  Denio,  311, 
47  Am.  Dec.  254;  Bradley  v.  QiU,  1  Lutw. 
29;  EUiotson  v.  Feetham,  2  Bing.  N.  C,  184; 
Oullick  v.  Tremlett,  20  Week.  Rep.  358; 
Tanner  v.  Albion,  5  Hill,  123,  40  Am.  Dec. 
387;  State  t.  Bainn,  80  Me.  66. 

llie  business  of  blaeksmithing  and  horse- 
shoeing may  be  a  nuisance. 

Whitney  v.  Bartholomew,  21  Conn.  213; 
Bowen  v.  Mauzy,  117  Ind.  258,  19  N.  E. 
626;  'Sev)  Orleans  v.  Lambert,  14  La.  Ann. 
244 ;  Ray  V.  Lynes,  10  Ala.  63 ;  Whitaker  v. 
Hudson,  65  Ga.  43;  Faucher  v.  Grass,  60 
Iowa,  liOa.  15  N.  W.  302 ;  16  Am.  &,  Eng.  Enc. 
Law,  p.  948;  Wood,  Nuisances,  2d  ed.^  692; 
Sampson  t.  Smith,  8  Sim.  272;  Baltimore 
d  P.  R.  Go.  V.  Fifth  Baptist  Church,  108  U. 
S.  317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep.  719. 

In  view  of  the  fact  that  the  evidence  was 
conflicting,  the  decree  sboold  not  be  dia- 
turbed. 

Poling  v.  Parsons,  38  W.  Va.  81,  18  8. 
W.  379;  Smith  v.  Yoke,  27  W.  Va.  639; 
Doonan  v.  Olynn,  28  W.  Va.  716;  Prichard 
V.  Evans,  31  W.  Va.  137,  5  S.  E.  461 ;  Fred- 
erick v.  Frederick,  31  W.  Va.  566,  8  S.  E. 
295;  Keger  v.  O'Neal,  33  W.  Va.  160,  6  L. 
R,  A.  427,  10  S.  E.  375;  Bartlett  v.  Cleav- 
enger,  36  W.  Va.  719,  14  S.  E.  273;  Ten- 
nant  v.  Headlee,  31  W.  Va.  501,  8  S.  E.  544; 
Yates  V.  West  Qrafton,  33  W.  Va.  510,  11 
S.  £.  8 ;  Reed  T.  Ifixon,  36  W.  Va.  683,  16  S. 

E.  416;  Reynolds  t.  Gawthrop,  37  W.  Va. 
13,  16  B.  E.  364. 

MoWhorter*  J.,  delivered  Ae  opinion  <rf 

the  court: 

8.  T.  Chambers  filed  his  bill  in  the  dr- 
cuit  court  of  Mingo  county  against  George 

F.  Cramer  and  J.  W.  McCready,  allying: 
That  he  was  the  owner  of  certain  valuaUe 
real  estate  in  the  town  of  Matewan,  in  said 
county,  known  as  "Lot  14,"  upon  which  was 
located  a  valuable  house,  which  he,  with  his 
family,  occupied  as  a  residence,  and  in  which 
he  had  been  keeping  a  hotel  for  several 
years.  Said  house  had  cost  something  like 
31.000,  was  in  good  repair  and  condition, 
ai^  suitable  for  the  entertainment  of  guests 
and  the  traveling  public  He  also  had  on 
said  lot  a  valuahle  store  building,  costing 
and  worth  at  least  $1,400.  That  in  the  ho- 
tel plaintiff  had  valuable  personal  property, 
consisting  of  household  and  kitchen  furni- 
ture, worth  several  hundred  dollars.  That 
plaintiff,  together  with  his  son,  as  partners, 
had  a  stock  of  merchandise  in  the  storehouse 
of  value  more  thoii  $5,000,  in  which  plain- 
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tiff  had  an  important  and  controlling  inter- 
est. 1'hat  recently  defendants  claimed  to 
have  purchased  a  lot  in  close  proxbnitj  to 
plaintiff's  property,  there  being  only  a 
small  alley  of  15  feet  width  interr^iing  be- 
tween the  two  properties.  That  plaintiff 
was  informed  that  defendants  were  going  to 
construct  a  building  on  their  said  lot  in 
which  they  were  going  to  locate  an  engine, 
and  conduct  what  they  called  a  "machine 
shop  and  blacksmith  shop."  TbSkt  soon  af- 
terwards plaintiff  served  notice  in  writing 
upon  defendants  that  they  should  not  con- 
struct such  a  building,  nor  should  they  be 
permitted  to  keep  and  maintain  any  ma* 
chine  shops  so  close  to  the  property  of  plain- 
tiff, reciting  that  such  shops  and  engines 
would  greatly  impair  the  value  of  plain- 
tiff's property,  and  endanger  it  by  exposure 
to  Are;  that  the  same  would  constitute  a 
nuisance,  which  plaintiff  would  enjoin.  That 
defendants  paid  no  attention  to  said  notice, 
and  proceeded  to  the  full  constructiMi  of 
said  building  and  openly  proclaimed  their 
purpose  of  locating  an  engine  therein  and 
conducting  a  blacksmith  and  machine  shop 
thereon,  all  of  which  would  greatly  reduce 
the  value  of  plaintiff's  property.  That  its 
location  would  constitute  a  great  menace 
and  danger  to  the  property  of  plaintiff  and 
others.  That  said  building  was  a  worthless 
wooden  and  cheap  affair,  and  liable  and  like- 
ly to  be  ignited  by  sparks  emanating  from 
the  chimneys  of  the  furnace  of  said  black- 
smith shop  and  the  smt^estack  of  the  en- 
gine^ which  th^were  threatening  to  locate 
in  said  shop.  Tbat,  if  allowed  to  conduct 
said  shops,  the  noise  and  confusion  oc-sa- 
sioned  by  the  workings  and  equipments  of 
the  shops  would  greatly  disturb,  annoy,  irri- 
tate, and  confuse  the  plaintiff,  his  family 
living  in  the  hotel,  and  his  guests  and  serv- 
ants, as  well.  That  the  location  of  the 
shops  or  engine  would  diminish,  not  only  the 
value  of  the  property,  but  the  comfort  and 
enj<qrment  of  it.  That  the  nuisance  and  in- 
convenience which  said  shops  or  engine 
would  occasion  would  materially  interfere 
with  the  ordinary  comforts  of  human  exist- 
ence. That  it  was  being  so  constructed  so 
close  to  plaintiff's  property  as  to  almost 
darken  the  windows  of  his  buildings.  'That, 
if  said  shops  and  engine  were  allowed  to  be 

Swrated  and  continued,  smoke,  effluvia,  and 
nders  from  the  chimneys  of  said  building 
and  said  engine  would  constitute  an  of- 
fensive, obnoxious,  and  undesirable  element 
against  the  comfort  and  enjoyment  of  plain- 
tiff's property.  Tliat  since  the  construction 
of  said  shop  the  insurance  companies  had 
already  increased  the  premiiuns  paid  and 
to  be  paid  by  plaintiff  on  his  property,  and 
he  had  been  notified  by  the  iiuurance  com- 
panies that  if  said  shops  were  maintained 
his  insurance  would  be  further  increased. 
Alleging  that  if  defendants  were  allowed  to 
conduct  therein  a  blacksmith  shop,  or  to  run 
machine  shops  therein,  it  would  comprise  a 
nuisance  of  such  a  nature  that  the  continu- 
ance of  it  would  cause  a  constantly  recur- 
ring grievance;  that  plaintiff  was  only  able 
to  procure  insurance  upon  a  portion  of  his 
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said  property;  and  only  for  a  low  per  cent 
of  its  real  value,  and  in  case  of  fire  great 
loss  would  come  to  plaintiff,  over  and  alMva 
the  insurance  valuation;  that  the  establi'Sh- 
ment  thereat  would  be  an  infringement  of 
the  property  rights  of  plaintiff,  and,  if  per- 
mitted to  be  conducted  or  run  or  maintained, 
they  would  cause  irreparable  wrong  and 
mischief  to  plaintiff's  property,  and,  if  al- 
lowed to  be  continued,  liable  to  produce  im- 
mediate in^iy  to  plaintiff,  for  which  dam- 
age would  afford  no  adequate  compensation, 
for  the  reason  that  the  life  of  plaintiff,  as 
well  as  those  of  his  family,  guests,  and  serv- 
ants, would  be  endangered;  that  J.  W.  Mc- 
Cready  was  insolvent  and  Cramer  had  no 
property  in  this  state,  except  the  interest 
mentioned,  worth,  perhaps,  not  over  $400, 
and,  besides,  was  a  nonresident  of  the  state. 
And  he  prayed  that  defendants  be  perpetu- 
ally inhibited  and  enjoined  from  conducting 
or  maintaining  such  blacksmith  shop,  ma- 
chine shop,  or  works  upon  such  premises, 
and  from  locating  any  engine  thereon  cal- 
culated to  endanger  life  or  property  of 

SlainUff,  and  for  general  relief.  Plaintiff 
led  with  his  bill  a  map  showing  location 
of  his  property  and  the  proposed  building, 
and  the  streets  and  alleys;  also  the  notice 
served  by  him  on  defendants  not  to  con- 
struct the  building.  On  the  13th  day  of 
March,  1898,  a  temporary  injunction  was 
granted  by  the  judge  in  vacation,  as  praved 
for  in  the  bill.  On  the  18th  of  May,  ISUS, 
defendants  filed  their  demurrer,  which  was 
set  down  for  argument.  Oefendanta  also 
tendered  their  joint  and  Separate  answer, 
to  which  plaintiff  filed  five  exceptions,  which 
exceptions  were  overruled,  and  the  answer 
filed.  The  answer  denied  all  the  material 
allegations  of  the  bill,  averring  that  there 
would  be  no  extraordinary  danger  from  fire; 
that  the  machinery  proposed  to  be  put  into 
the  shc^s  was  of  the  most  improved  kind, 
and  almost  wholly  noiseless.  Denied  that 
any  smoke,  effluvia,  or  cinders,  or  anytliing 
of  the  like  nature,  would  constitute  any  un- 
desirable element  against  the  comfort  and 
enjoyment  of  the  property  of  anyone,  or  that 
it  would  increase  the  insurance  on  any 
building  in  the  town  of  Matewan,  or  that 
the  construction  and  operation  of  said  plant 
would  in  any  manner  constitute  a  nuiiinnce 
of  any  nature  whatever,  or  cauite  anv  wrong 
or  mischief  to  the  property  of  plaintiff  or 
anyone  else.  Denied  the  insolvency  of  eilli- 
er  of  the  defendants,  and  the  nonresidence 
of  defendant  Cramer.  Averred:  That  they 
proposed  to  operate  in  said  building  two 
turning  lathes,  one  planer,  one  shaver,  one 
boarding  mill,  besides  the  blacksmith  shop, 
the  machinery  of  which  would  be  put  in 
place  and  operated  by  defendant  McCready: 
describing  fully  the  proposed  building,  bow 
it  was  to  be  constructed, — sides  covered 
with  sheet  iron,  the  roof  made  fireproof,  the 
floor  of  dirt,  and  that  the  whole  at  said 
building  would  be  as  near  fireproof  as  it 
would  be  possible  to  make  it.  The  forge  in 
the  blacksmith  shop  would  be  of  the  most 
improved  pattern,  and  tbe  fire,  when  pnt  in 
the  forge,  which  is  the  only  time,  even  in  the 
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old-pattern  forges,  there  could  possibly  be 
any  danger,  would  be  what  is  known  as 
"hooded;  that  is,  that  the  smoke,  sparks, 
etc.,  would  be  collected  in  a  funnel-shaped 
smokestack,  and  carried  out  of  the  building 
through  a  flue.  That  they  had  purdiased 
ami  paid  for  over  (2,000  worth  of  machinery 
to  go  in  said  plant,  which  macbineiy  had 
arrU'ed  at  said  town  of  Matewan  before  the 
injunction  was  granted  in  this  cause,  and 
that  the  continuance  in  favor  of  said  in- 
junction was  absolutely  ruinous  to  defend* 
ants'  busine»  and  to  their  property  rights. 
That  it  was  not  their  intention  to  injure 
the  property  rights  of  plaintilf  or  anyone 
whatsoever,  but  they  merely  desired  to  pur- 
sue a  lawful,  legitimate,  and  useful  business 
on  their  own  property,  and  that  said  busi- 
ness, instead  of  a  nuisance,  danger,  or  men- 
ace, was  an  enterprise  badly  needed  in  the 
town  of  Matewan. — and  again  denied  each 
and  every  alle^tion  of  said  bill  not  spe- 
cifically denied  or  admitted  in  the  answer, 
and  prayed  for  the  dissolution  of  the  in- 
junction, and  that  they  be  allowed  to  com- 
plete their  said  bmlding  and  to  c<Hiduct  and 
maintain  their  business,  and  that  the  bill 
be  dismissed.  On  the  Ist  day  of  June  the 
cause  was  heard  upon  a  written  notice  of 
motion  to  dissolve  the  injunction,  when  it 
was  heard  upon  the  bill  and  exhibits,  the 
jcAnt  and  separate  answer  of  defendants, 
and  ^neral  replication  thereto  upon  the  de- 
position of  wibiesaes  taken  and  filed  in  the 
cause  both  by  plaintiff  and  defendants,  and 
upon  the  aflSdavita  filed  by  plaintiff,  when 
the  court  overruled  the  motion  to  dissolve 
the  injunction,  and  gave  plaintiff  judgment 
a^inst  defendants  for  costs  of  the  motion. 
Further  dwositiona  were  taken  after  this 
hearing  of  uie  motion,  and  filed  in  the  cause. 
The  cause  was  heard  finally  on  the  12th  day 
of  October,  1898,  when  the  court  perpetu- 
ated the  injunction  and  rendered  judgment 
against  defendants  for  the  costs  of  the  suit, 
from  which  decree  the  defendants  appealed 
to  this  court,  and  say  the  court  erred  in 
awarding  the  injunction  on  the  15th  of 
March.  1808,  and  in  not  sustaininK  defend- 
ante'  demurrer  to  the  bill,  and  in  refusing 
to  pass  upon  the  said  demurrer,  either  over- 
ruling or  sustaining  the  same,  in  refusing 
to  sustain  the  motion  to  dissolve  the  in- 
junction made  on  the  1st  dnj  of  .Fune,  18D8, 
and  in  continuing  che  sxme  lu  full  force  end 
effect,  and  in  refusing  to  dissolve  the  injunc- 
tion on  the  12th  day  of  October,  1898,  when 
the  case  was  submitted  for  final  decree,  and 
in  entering  its  decree  perpetuating  said  in- 
junction and  striking  said  cause  from  the 
docket. 

Should  this  injunction  have  been  granted, 
upon  the  case  made  out  in  the  bill  I  The  de- 
fendants were  engaging  in  a  proper  and  le- 
gitimate business  in  harmony  with  and  in 
furtherance  of  the  material  interests  of  the 
town  and  community. — one  of  the  many  use- 
ful industries  that  mark  the  progress  of 
that  rapidly  developing  section  of  our  state. 
It  would  seem  that  inducements  would  ho 
offered  to  encourage  the  building  up  of  in- 
dustries of  that  character.  "It  is  a  gen-' 
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eral  rule  that  where  the  thing  complained 
of  is  not  a  nuisance  per  ae  but  may  or  may 
not  become  so,  according  to  circumstances, 
and-the  injury  apprehended  is  eventual  or 
contingent,  equity  will  not  interfere.  The 
presumption  is  that  a  person  ent^ing  into 
a  legitimate  business  will  conduct  it  in  a 
proper  way.  so  that  it  will  not  constitute  a 
nuisance;  and  so  where  a  building  in 
in  course  of  erectioi^  or  about  to  be  erected, 
will  not  of  itself  constitute  a  nuisance, 
equity  will  not  enjoin  it  on  the  ground  that 
it  may  be  used  tor  a  purpose  which  will 
make  it  a  nuisance.  If  the  building  is  in 
fact  used  in  such  a  manner  as  to  create  a 
nuisance,  its  use  for  such  purpose  will  then 
be  enjoined."  14  Enc.  PI.  &  Pr.  p.  112ft, 
and  cases  cited.  In  Hough  v.  Doylestoicn, 
4  Brewst.  (Pa.)  333,  it  was  held  that,  in 
order  for  equity  to  enjoin  a  private  nuis- 
ance, "the  danger  must  be  impending  and 
imminent,  and  the  effect  certain,  not  rest- 
ing on  hypothesis  or  conjecture,  but  estab- 
lisned  by  conclusive  evidence.  If  the  injuiy 
be  ^doubtful,  eventual,  or  contingent,  or  if 
Uie  matter  complained  of  is  not  ipao  facto 
a  nuisance,  ...  an  injunction  will  not 
be  granted.  ...  In  cases  of  prospective 
nuisance  a  court  of  equity  will  not  inter- 
fere unless  l^e  damages  to  be  apprehended 
will  be  serious,  nor  when,  upon  balancing 
the  inconveniences  or  injuric8,greater  injury 
will  be  inflicted  by  granting  than  by  refus- 
ing an  injunction,"  The  property  r^hts  of  , 
defendants  as  well  as  plamtiff  must  ue  con- 
sidered. The  defendants  had  purchased  this 
ground  for  the  location  and  ccmducting  of  a 
legitimate  business  and  industry  in  the  line 
of  the  progress  and  growth  of  the  town  and 
community  and,  according  to  the  eviden(!e, 
had  expended  over  $2,000  for  the  eqtiipmcnt 
of  their  business  with  machinery  and  -ippli- 
ances  of  the  latest  and  most  improved  pat- 
tern and  make.  The  testimony  taken  and 
filed  in  the  cause  of  all  who  pretend  to 
know  anything  about  the  machinery  pro- 
posed to  be  used  by  defendants  is  to  the 
effect  that  it  is  almost  noiseless  and  without 
danger  from  fire,  while  the  evidence  to  the 
contrary  is  principally  by  men  who  know 
little  or  nothing  about  machinery,  and  base 
their  opinions  (and  their  evidence  is  almost 
wholly  "opinional  evidence")  upon  their 
knowledge  or  observation  of  the  conduct  of 
country  blacksmith  shops.  In  Mygatt  v, 
Goetchina,  20  Ga.  350,  it  is  held  that  when 
the  thing  complained  of  will  not  prima 
facie  be  a  nuisance,  and  the  answer  denies 
that  it  will  be  such,  the  preliminary  in- 
junction will  be  dissolved,  and,  if  injury 
thereafter  results  from  the  alleged  nuisance, 
ample  relief  can  be  afforded  by  the  jury  at 
the  hearirtff.  Flint  v.  Russell,  5  Dill.  151, 
Fed.  Cas,  No.  4,878.  And  in  Bowen  v.  Afat*- 
s-;/,  117  Ind.  258,  19  N.  E.  628,  it  was  held 
that,  in  order  to  restrain  a  person  from  com- 
mencing the  operation  of  a  business  in  it- 
self legitimate,  it  should  be  made  to  appear 
that  we  person  about  to  oiter  into  such 
business  threatens  and  intends  to  conduct 
the  business  in  a  manner  which  will  consti- 
tute a   nuisance.   And   in   Harriaon  r. 
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Brooka,  20  Oa.  537,  it  is  held:  A  court  of 
equity  will  only  exercise  the  power  to  re- 
strain nuisances  in  the  course  oi  erection  in 
cases  of  necessity,  when  the  evil  sought  to 
be  remedied  is  not  only  probable,  but  cer- 
tain; and  it  will  be  the  less  inclined  to  in- 
terfere when  the  establishment  from  which 
the  injury  is  apprehended  will  have  a  ten- 
dency to  promote  the  publle  convenience. 
And  in  Atty.  Gen.  v.  Steward,  20  N.  J.  Eq. 
415:  "An  injunction  will  not  be  granted  to 
restrain  the  erection  of  a  slaughter  bou^e 
and  place  for  keeping  hogs,  where  by  the  an- 
swer and  aflGdavits  it  appears  the  defend- 
ants intend  to  carry  on  the  business  so  as 
not  to  be  a  nuisance."  See  also  Keiaer  v. 
Lovett,  85  Ind.  240,  44  Am.  Rep.  10;  Shiraa 
V.  Olinger,  50  Iowa  571,  88  Am.  R^.  138; 
Dumeanil  v.  Dupont,  18  B.  Mon.  804,  08 
Am.  Dec.  750;  Dunniiig  v.  Aurora,  40  III. 
481.  In  Powell  v.  Bentleg  d  Q.  Fumitwe 
Co.  34  W.  Va.  804,  12  L.  R.  A.  53,  12  S.  E. 
1085,  which  was  a  suit  to  enjoin  and  inhibit 
a  furniture  manufacturing  establishment 
from  running,  as  a  nuisance  to  plaintiff  in 
the  iwe  and  mjoyment  of  bis  home  and  lot 
as  a  residence,  it  was  held  that  "such  eases 
depend  in  a  peculiar  degree  upon  their  own 
facts  and  surrounding  circumstances,  so  that 
courts  of  equity  should  proceed  with  great 
caution  in  abating  or  restraining  such  fac- 
tory by  injunction,  and  not  enjoin  unless 
the  fact  of  nuisance  is  made  in  some  way  to 
appear  clearly  beyond  all  grounds  of  fair 
questioning."  la  Pawiher  t.  Oraaa,  60  Iowa. 
506,  16  N.  W.  802,  the  court  says:  "The 
conclusion  is  based  upon  the  ground  that  a 
blacksmith  shop  is  not  a  nuisance  per  ae. 
We  know  of  no  authority  to  the  contrary. 
The  shop  may  be  so  constructed  with  a  view 
to  deaden  the  noise  of  the  anvil  and  other 
DofRes,  the  forges  may  be  so  placed,  and  the 
"moke  and  ^[ases  may  be  so  conducted  away, 
and  the  business  may  be  so  prosecuted,  that 
the  shop  would  not  be  regarded  by  the  law 
as  a  nuisance."  Rouse  v.  Martin,  75  Ala. 
510,  61  Am.  Rep.  463.  Liveiy  stable  is  not 
a  nuisance  per  ae.  Kirkman  t.  Handy,  11 
Humph.  406,  54  Am.  Dec.  45.  "Injunction 
to  prevent  erection  of  building  for  manu- 
facturing purposes,  on  ground  of  its  being 
a  nuisance  to  an  adjoining  dwelling  house, 
will  not  be  granted  unless  a  very  strong 
case  is  made,  and  one  which  h  marked  by 
some  very  peculiar  features."  Woloott  v. 
Melick,  11  N.  J.  Eg.  204,  66  Am.  Dee.  7»0. 
"BiiMnesa  which  is  lawful  if  carried  im  rea- 
sonably and  doQs  not  affect  health,  comfort, 
or  the  ordinary  uses  and  enjoyment  of  prop- 
erty in  the  neighborhood,  cannot  be  a  nui- 
sance in  fact  or  in  anticipaUon,  and  the 
courts  will  not  interfere  with  it,"  Rhoflca 
T.  Dunbar,  57  Pa.  274,  08  Am.  Dec.  221. 
Equity  will  not  enjoin  if  injury  be  doubtful, 
eventual,  or  contingent.  Ihid.  Mere  dimi- 
nution in  value  of  property,  without  ir- 
reparable mischief,  is  not  ground  for  Cfiuita- 
ble  relief  by  injunction.  Ibid.  That  erec- 
tion of  building  will  increase  rates  of  in- 
surance upon  neighboring  buildings  is  not 
g^nnd  for  injunction  to  restrain  such  erec- 1 
tion.  Ibid.  Appellee  cites  in  support  of 
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his  contention  several  authorities,  some  of 
which  aecm  to  favor  him,  and  yet  the  most 
of  them  do  not  help  his  case,  e.  4.,  take 
Whitney  v.  Bartholomew,  21  Conn.  213.  It 
is  there  held  that  a  blacksmith  shop  is  not 
a  nuisance  per  ae;  but  it  was  shown  upon 
the  trial  that  the  Utrg»  carriage  factory  and 
blacksmith  shop  had  several  chimneys,  and 
the  shop  and  chimneys  were  placed  nenr  the 
dividing  line  between  the  lands  of  the  par- 
ties, and  in  consequence  of  the  location  and 
use  of  the  blacksmith  shop  the  cinders, 
ashes,  and  smoke  issuing  therefrom  were 
thrown  in  large  quantities  upon  the  plain- 
tiff's house  and  land,  rendering  the  water 
unfit  for  use  and  the  bouse  nearlr  untenant- 
ahl&  The  d^endant  was  held  liable.  This 
is  a  case  where  an  actual  nuisance  was  es- 
tnblislied.  The  business  was  shown  to  be 
improperly  conducted,  makii^  it  a  nuisance 
to  plaintiff,  by  destroying  his  property  for 
residence  purposes.  'Also  the  case  of  Bow- 
en  V.  Mauzy,  117  Ind.  258,  10  N.  VL.  526. 
where  it  was  held  that  the  business  of  black- 
smithing  and  horseshoeing  is  lawful  and 
not  in  itself  a  nuisance,  and  the  preaurap- 
tion  is  that  one  about  to  engage  therein  vill 
conduct-  the  same  in  a  proper  manner.  So, 
in  the  case  of  Ray  v.  Lynea,  10  Ala.  63,  it  is 
held:  "A  blacksmith  shop  in  a  small  til- 
lage is  not,  in  judgment  of  law.  a  nuisance, 
so  as  to  authorize  a  court  of  chancery  to 
interpose  by  injunction  and  prevent  its  erec- 
tion.'^ Then:  "Quare:  Whether  a  black- 
smith shop  might  not  be  so  inartaficiallj 
and  improperly  constructed  as  to  be  pe- 
culiarly, liable  to  fire,  and  subiect  to  bs 
abated  as  a  nuisance  in  a  town."  And  ap- 
pellants cite  the  case  of  Faucher  v.  Grass, 
GO  Iowa,  605,  15  N.  W.  302,  where  it  was 
held  that  "a  blacksmith  shop  is  not  a  noi- 
sanoe  per  te,  and  a  decree  declaring  a  cer- 
tain shop  to  be  a  nuisance,  and  resitrainiog 
its  further  use  as  such,  should  not  go  so  far 
as  to  restrain  the  furthw  use  of  the  lot  on 
which  the  shop  is  situated,  for  such  a  tihop.'* 
The  judge,  in  writing  the  opinion  of  the 
court,  says;  "The  shop  may  be  so  con- 
structed with  a  view  to  deaden  the  noise  of 
the  anvil  and  other  noises,  the  forges  loay 
be  so  placed,  and  the  smoke  and  gases  may 
be  BO  conducted  away,  and  the  business  may 
be  so  prosecuted,  that  the  shi^  would  not 
be  regarded  by  the  law  as  a  nuisance.  This 
may  be  true  of  a  blacksmith  shop  eret;tcil 
on  the  site  of  the  present  8h<^,  or  »t  any 
other  place  upon  the  lots  of  the  defendants. 
The  eases  of  Tanner  v.  Albion,  6  Hill,  121, 
40  Am.  Dec.  337,  and  State  v.  Haines,  30 
Me.  65,  cited  by  appellee,  are  both  for  the 
suppression  of  bowling  alleys,  as  nuisances, 
and  much  of  the  same  character  as  tliat  oi 
Snyder  v.  Cabell,  20  W.  Va.  48,  1  S.  E.  241. 
wherein  a  skating  rink  was  enjoined  na  a 
nuisance.  Neither  the  bowling  alley  nor  tbe 
skating  rink  is  of  any  service  to  the  com- 
munity where  it  may  exist,  and  just  to  the 
extent  it  interferes  with  the  enjoyment  of 
any  of  the  residents  in  the  locality,  w 
causes  any  inconvenience,  it  is  a  nuisance, 
being  of  no  use  to  the  public  in  any  war 
whatever.   Tbe  case  most  favorable  to  ap- 
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pellee,  cited  him,  is  that  of  Whitaker  r. 
Eudson,  66  Ga.  43,  where  it  is  held  that, 
"though  a  blacksmith  shop  may  not  be  a 
uuisaDce  per  se,  yet  the  discTetion  ot  the 
chancellor  enj<Mning  its  erection  will  not  be 
controlled  when  the  afBdavits  submitted  as 
to  whether  the  sht^,  under  the  drcumstan- 
oes  of  this  particular  case,  would  constitute 
a  nuisance,  preponderated  in  his  opinion  in 
favor  of  complainant."  In  the  opinion  the 
court  says;  "The  granting  of  this  injunc- 
tion b^  the  chancellor  shows  that  the  evi- 
dence in  hia  opinion  preponderated  in  favor 
of  the  complainant,  and  that  he  would  al- 
low a  jur^  to  pass  thereon,  and  therefore  we 
will  not  interfere  with  his  judgment.  And 
we  will  add  that  if  he  had  refused  it  we 
should  not  have  reversed  it,  but  would  have 
allowed  the  case  to  have  gone  before  the 
jury,  under  the  lawj  uid  let  it  be  ascer- 
tained upon  the  trial  whether.  In  the  enjoy- 
ment and  exereiae  of  a  clear  l^gal  right, 
which  is  not  declared  1^  the  law  or  the 
ooarta  to  be  a  nuisance  per  ae,  it  is  possi- 
ble tiiat  it  may  be  so  used  as  to  become  a 
Itg^l  injury  and  an  infringement  on  the 
l^al  rights  of  others,  and  therefore  a  nui- 
sance." From  reading  the  opinion  in  that 
case,  I  take  it  that  it  was  shown  conclusive- 
ly that  tiie  allegations  of  the  bill  were  sus- 
tained, which  were  that  the  action  of  the 
defendants  was  done  to  annoy  and  weary 
pluntiff  and  his  family^  and  to  force  him  to 
purchase  the  land  upon  which  tlw  shop  was 


proposed  to  be  erected  at  double  its  real 
value,  and  it  was  alleged  in  the  bill  and  ad' 
mitted  in  the  answer  that  defendants  had 
another  bladcamith  shop  In  the  same  village. 
Appellee  seems  to  rely  confidently  on  the 
principle  that  where  the  depositiona  are  con- 
flicting, and  different  minds  might  reach 
different  coQcIuaions  upon  the  facts,  upon 
the  testimony,  the  appellate  court  will  de- 
cline to  reverse  the  imancellor,  even  though 
the  appellate  court  might  have  come  to  a 
different  conclusion  had  it  acted  in  the  first 
instance,  as  announced  in  Smith  v.  yoibe, 
27  W.  Va.  639,  and  mai^  cases  since.  This 
case  cannot  come  within  the  rule  there  laid 
down.  The  evidence  is  not  in  relation  to  ex- 
isting facts  and  transactions  had,  but  is 
something  of  a  speculative  character, —  as 
to  whether  the  shops  can  be  so  constructed 
and  conducted  as  not  to  become  a  nuisance. 
If  after  the  shops  are  opened  and  operated 
they  prove  to  be  a  nuisance  to  plaintiff  or 
others  in  the  comfortable  enjoyment  of  their 
property,  they  will  be  entitled  to  relief 
therefrom  by  the  abatement  of  the  nuisance, 
and  the  defendants  will  be  held  liable  for 
damages. 

For  the  reasons  herein  given  the  decrees 
of  June  1  and  Ootoher  12,  IS98,  are  set  aside 
and  reversed,  and  the  bill  dismissed,  but 
without  prejudice  to  another  suit  or  action 
in  case  the  shops,  when  completed  and  op- 
erated, should  neeome  a  nuisance  to  plain- 
tiff. 


WYOMING  SUPREME  COURT. 


FIRST    NATIONAL    BANK    OF  ROCK 
BPKIXGS,  Wyoming,  Plff.  in  Brr., 

V. 

Richud  FOSTER, 


<  Wyo.  ) 

1.  A  statate  provtdlnar  thmt  tbvee 
foiiFtha  of  the  Jnrora  stttlnff  In  wl  civil 
emmm  m»r  coacnr  In  mmd  render  m  ver- 
dlet,  and  tbat  such  a  verdict  sbali  have  the 
same  force  and  effect  as  thongh  found  and  re- 
turned hj  all  the  Jarors,  Is  not  authorized  bj 
Const,  art.  1,  f  9,  which  provides  that  the 
right  to  trial  by  Jury  shall  remain  Inviolate 
In  criminal  cases,  bat  a  jory  in  civil  eue»  la 
all  courts,  or  In  criminal  eases  In  courts  not 
of  record,  may  consist  of  less  than  twelve 
men,  since  the  legislature  Is  given  no  power 
to  dispense  with  the  Qoanlmlty  of  a  verdict. 

9.  Failure  to  object  to  an  Inatmetlon 
tknt  tliree  foartks  of  the  Jwry  ■my  re- 
turn n  Tcrdlet  does  not  waive  the  right  to 
have  the  validity  of  the  verdict  considered  on 
appeal,  where  the  receiving  and  entering  of 
the  verdict  are  objected  to,  and  an  exception 

NOTB. — As  to  constltntlonal  Ity  of  verdict  by 
less  than  all  the  Jurors,  see,  In  this  serlea  Jack- 
sonville. T.  «  K.  W.  R.  Co.  V.  Adams  (Fla.)  24 
L.  R.  A.  2T2,  and  note;  and  Hess  v.  White 
(Utah)  24  L.  R.  A.  277. 

As  to  numlMr  and  agreement  of  Jurors  neces- 
mry  to  constitute  a  valid  verdict,  see  State  t. 
Bates  (Utah)  48  L.  B.  A.  88,  and  note. 
54L.R.  A. 


taken  to  the  dedslon  of  the  court  In  over- 
ruling the  objection. 

(Jane  2B,  1000.) 

ERROR  to  the  District  Court  for  Sweet- 
water County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  re 
cover  an  amount  deposited  b^  plaintiff  with 
defoidant  for  which  the  certificate  had  been 
lost.  Revereed. 
The  facts  are  stated  in  the  opinion. 
Mr.  D.  A*  Rttavlll  for  plaintiff  in  error. 
Mr.  tohM  H.  CUles,  for  defendant  in 
error ; 

A  state  may,  if  it  chooses,  provide  for  the 
trial  of  civil  cases  in  state  courts  by  .some 
different  Jury  frcnn  that  known  to  the  com- 
mon law. 

Cool^,  Const.  Lim.  0th  ed.  pp.  29.  30; 
State  V.  Bates,  14  Utah,  293,  43  L.  R.  A.  33, 
47  Pac.  78;  American  Pub.  Co.  v.  Fiaher, 
166  U.  S.  404,  41  L.  ed.  1079,  17  Sup.  Ct. 
Rep.  618. 

It  may  be  taken  into  consideration  that 
at  the  time  of  training  our  Constitution 
other  states  td  the  Union  had  adopted  consti- 
tutional provisions  encroaching  upon  the 
common-law  jury. 

6  Am.  &  'mag'  Enc.  Law,  2d  ed.  p.  988, 
notes  1-3. 

State  legislation   is   valid   unless  pro- 
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hibited  the  state  or  1^  the  Federal  Con- 
Btitution. 

6  Am.  k  Eng.  Enc  Law,  2d  ed.  p.  934, 
not«  3. 

Unless  the  Constitution  of  our  state  pro- 
hibits this  act,  it  is  valid. 

Ke  Senate  BUI,  Jfo.  Ut,  26  Colow  167,  66 
Fac.  5G4;  6  Am.  &  Eng.  Enc.  Is.v,  2d  ed. 
p.  988,  note  3. 

The  party  must  raise  objection  at  the 
proper  stage  of  the  proceedings. 

Elliott,  App.  Proc  S  690. 

Erroneous  steps  in  the  progress  of  the 
case  are  waived  unless  excepted  to  before 
additional  steps  are  taken. 

Jonet  T.  Van  Patten,  3  Ind.  107 ;  Diokson 
V.  Rose.  87  Ind.  103;  Corey  v.  Rkineheart, 

7  Ind.  291;  Wlieeler  v.  State,  8  Ind.  113; 
Hornberger  State,  6  Ind.  300;  State  v. 
Bartlett,  9  Ind.  560;  Herman,  Estoppel,  8 
825;  8  Enc.  PI.- &  Fr.  I^;  Jaoobt  v.  Mit- 
ohell.  2  Colo.  A^p.  456,  SI  Pae.  SS6. 

On  petition  for  rehearing. 

A  man  who  does  not  speak  when  he  ought 
shall  not  be  heard  when  ne  desires  to  spudc. 

2  Herman,  Estoppel,  824,  p.  952;  Bige- 
low,  Estoppel,  Sth  ed.  p.  718;  Elliott,  App. 
Proc.  §S  874  et  seq.;  First  Wo*.  Bank  v. 
Warrington,  40  Iowa,  528;  Marquette,  B. 
d  0.  R.  Co.  y.  Maroott,  41  Mich.  438,  2  N. 
W.  705;  Batos  v.  Ball,  72  111.  108;  Hakn  t. 
Miller,  60  Iowa,  96,  14  N.  W.  119;  12  Enc. 
PI.  &  Pr.  267,  note  3;  8  Enc.  PI.  &  Pr.  166, 
notes  2,  3;  Hcacook  t.  Hoanter,  109  111.  245; 

8  Enc.  PI.  St,  Pr.  264d,  271d;  2  Thompson, 
Trials,  8§  2691,  2725;  1  Thompson,  Trials, 
S  1438.  note  2. 

A  waiver  takes  place  where  a  man  dis- 
penses with  the  performance  of  stnnethiiig 
which  he  has  a  nght  to  exact. 

Herman,  Estoppel,  S  825,  p.  954 ;  MorrisJi 
V.  3l«rrey.  13  Mees.  &,  W.  52;  Broom,  L^al 
Maxims,  135;  Taft  v.  Northern  Transp.  Co. 
56  N.  H.  414;  Crump  v.  Thomas,  85  N.  C. 
272:  Shultz  v.  Lempert,  55  Tex.  273;  Hakn 
V.  Miller,  60  Iowa,  96,  14  N.  W.  119;  Straoy 
V.  Blake,  1  Mees.  A.  W.  168 ;  Harrison  v, 
Wright,  13  Mees.  ft  W.  816;  Booth  v.  OUve, 
10  C.  B.  827;  OosUng  t.  Vetejf,  7  Q.  B.  455; 
Martin  T.  Great  Northern  R.  Co.  16  C  B. 
179 :  Doc  ea  dem.  Child  t.  Roe,  1  El.  &  Bl. 
279;  Ferguson  v.  Landran,  5  Bush,  230,  96 
Am.  Dec.  350;  Lee  v.  Tillotaon,  24  Wend. 
337,  35  Am.  Dec.  624;  Bodges  Winston, 
95  Ala.  514,  11  So.  284;  Muetee  v.  Tuteur, 
77  Wis.  236,  9  L.  R.  A.  86,  46  N.  W.  123; 
Farrell  v.  Hennesy,  21  Wis.  639;  Wilson 
SruUtg  Mach.  Co,  y.  Bull,  52  Iowa,  554,  3 
N.  W.  564;  Millett  v.  Hayford,  1  Wis.  401; 
Barnes  v.  Ferine,  12  N.  Y.  18;  Chicago 
Driving  Park  t.  West,  35  111.  App.  499. 

An  error,  to  be  available  on  appeal,  must 
have  occurred  without  the  express  or  im- 
plied con<^ent  of  the  appellant. 

2  Enc.  PI.  &.  Pr.  616;  6  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  1090;  Embury  v.  Conner,  3 
X.  Y.  511,  53  Am.  Dec.  325,  and  note;  Baker 
V.  Braman,  6  Hill,  47,  40  Am.  Dec.  387 ; 
Hansford  v.  Barbour,  3  A.  K.  Marsh.  515; 
Barnett  v.  Barbour,  1  Litt.  (Ky.)  397; 
Elliott,  App.  Proc.  9S  630,  674,  690-692. 
54  L.  R.  A. 


Messrs.  Ben  B.  Ximdwy  and  TwA  W. 

Parka  amioi  curim. 

Cttrm,  J.,  delivered  the  opiidon  of  the 

court: 

Defendant  in  error  brought  suit  against 
plaintiff  in  error  upon  a  lost  certificate  of 
deposit.  Under  the  instruction  of  the  court 
that  three  fourths  of  the  jury  might  con- 
cur in  and  return  a  verdict,  a  veraict  for 
the  plaintiff  was  returned  signed  by  ten  of 
the  jurors,  the  other  two  refusing  to  con- 
cur. The  defendant  below  objected  to  the 
verdict  being  rec^ved,  for  the  reason  that 
it  was  not  iinanimous,  and  therefore  not  a 
lawful  verdict.  The  objection  was  over- 
ruled, and  the  verdict  entered,  and  the  de- 
fendaiit  took  its  exception.  Our  Declara- 
tion of  Bights  (art  1,  {  9,  of  the  Constitu- 
tion) provides:  "The  li^ht  (rf  trial  by  juiy 
shall  remain  Inviolate  in  criminal  cases, 
but  a  jury  in  civil  cases  in  all  courts,  or  in 
criminal  cases  in  courts  not  of  record,  may 
consist  of  less  than  twelve  men,  as  may  be 
prescribed  by  law.  Hereafter  a  grand  jury 
may  consist  of  twelve  men,  any  nine  of  whom 
concurring  may  find  an  indictment,  but  the 
legislature  may  change,  rwulat^  or  abolish 
the  grand  pury  system."  Bev.  Stat.  1399.  9 
3651,  provides  that  "in  all  dvil  cases  in  aw 
of  the  courts  of  the  state  of  Wyoming,  yiidek 
shall  be  tried  by  a  Juiy,  three  fourths  of  the 
number  of  jurors  ritung  in  any  such  case 
may  concur  in  and  return  a  verdict  in  said 
case,  and  such  verdict  shall  have  the  same 
force  and  effect  as  though  '  found  and  re- 
turned by  all  the  jurors  sitting  in  said  case ; 
but  whenever  such  verdict  is  found  and  re- 
turned by  a  less  number  than  twdve.  said 
verdict  snail  be  signed  by  each  juror  con- 
curring therein."  The  plaintiff  in  «rror  in- 
sists that  the  statute  is  in  violation  of  the 
section  of  the  Constitution  above  quoted, 
and  this  is  the  only  important  question 
presented.  No  other  of  the  state  Constitu- 
tions, so  far  as  we  are  advised,  contains 
precisely  the  same  provision  as  ours,  except 
that  of  Colorado.  But  the  general  question 
here  involved  has  repeatedly  been  before  the 
courts  of  thifl  eountiy  for  consideration,  and 
certain  propositions  which  lie  at  the  thresh- 
old of  the  discussion  are  well  settled.  It 
is  conceded  that  in  almost  all  of  the  states 
the  legislature  may  lawfully  exercise,  not 
only  such  powers  as  are  specifically  enumer- 
ated, but  that  it  is  invested  with  the  entire 
legislative  power  of  the  state,  except  as  t«- 
strained  by  the  provisionB  of  the  Constitu- 
tion. And  our  Ckmstitution,  in  line  with 
most  of  the  others  (art.  3,  5  1),  provides 
that  "the  l^slative  power  shall  be  vested 
in  a  senate  and  house  of  representatives, 
which  shall  be  designated  'the  legislature  of 
the  state  of  Wyoming."*  It  is  also  so  well 
settled  as  to  require  no  reference  to  author- 
ities that  when  the  Constitution  secures  to 
litigants  the  right  of  trial  by  jury  the  1^ 
islature  has  no  power  to  deny  or  impair 
such  right.  The  courts  have  uniformly  hdd. 
also,  that  the  word  "jury,"  aa  used  in  our 
Constitutions,  when  not  otherwise  modified, 
meana   a  common-law   jury   CMnpoeed  of 
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twelve  meoj  whose  verdict  shall  be  unanl* 
mous.  As  stated  by  the  supreme  court  of 
Minnesota:  "The  expreuion  'trial  by  juxy' 
is  as  old  as  Magna  Charta,  and  has  obtained 
a  deiinite  historical  meaning,  which  is  well 
understood  4)y  all  English-speaking  peoples; 
and  for  that  reason  no  American  Constitu- 
tion has  ever  assumed  to  define  it.  We  are 
therefore  relegated  to  the  history  of  the 
common  law  to  ascertain  its  meaning.  The 
essential  and  substantive  attributes  or  ele* 
ments  of  jury  trial  are,  and  always  have 
been,  number,  impartiality,  and  unanimity. 
The  jury  must  consist  of  twelve.  They  must 
be  impartial  and  indifferent  between  the 
parties;  and  their  verdict  must  be  unani- 
mous." Lommen  v.  Minneapolis  OusUght 
Co.  G5  Minn.  196,  33  L.  R.  A.  437,  68  N.  W. 
i^S.  An  extended  list  of  the  cases  is  given 
in  the  note  to  .State  v.  Bate»  (Utah)  43  U 
R.  A.  48.  It  ia  unquestioned,  also,  that 
at  the  adoption  of  the  Ccmstitution 
the  right  existed  in  Wyoming  as  at 
coniRion  law;  that  is,  in  felonies  and  in 
all  cominon-law  cases  in  the  district  court — 
our  court  of  general  common-law  jurisdic- 
tion— the  right  was  to  an  impartial  jury  of 
twelve  men  and  a  unanimous  verdict.  It  is 
also  conceded  that  the  people  of  the  state 
had  the  power  by  their  Constitution  to  pre- 
serve or  abrogate  the  right,  or  make  sudi 
modifications  of  it,  and  establish  such  modes 
of  trial,  as  might  be  deemed  expedient. 
Tlie^  general  propositions  being  settled, 
the  question  before  us  fs  to  ascertain  to 
what  extent  the  right  of  trial  by  jury,  as 
above  detlned,  is  preserved  by  the  section 
of  the  Declaration  of  Bights  above  quoted. 
As  to  the  li^t  in  criminal  cases  there  is  no 
room  for  construction.  The  language  is  ex- 
press that  it  ihall  remain  inviola^;  that 
is,  that  a  person  charged  with  crime  has  the 
right,  as  heretofore,  to  demand  a  trial  by 
twelve  impartial  men,  whose  verdict  must 
be  unanimous  in  order  to  support  a  judg- 
ment. In  civil  cases  the  language  is  also 
express  as  to  the  matter  of  niunber, — one  of 
the  three  essentials  of  a  jury  trial  at  com- 
mon-law,— and  the  legialalure  is  empowered 
to  provide  by  law  for  juries  consisting  of 
less  than  twuve.  There  is  no  rocnn  for  con- 
struction. But  there  is  no  specific  mention 
in  the  section  or  anywhere  in  the  Constitu- 
tion of  the  third  essential  of  unanimity.  Is 
it,  then,  to  be  deemed  a  matter  unprovided 
for,  a  right  not  preserved,  leaving  Uie  legis- 
lature at  full  liberty  to  enact  such  laws 
upon  the  subject  as  It  may  deem  proper,  un- 
restrained by  the  Constitution  T  We  do  not 
think  so.  The  whole  secUon  must  be  con- 
strued together.  The  subject  oi  it  is  the 
rigtit  of  trial  by  jury,  and  we  think  the  In- 
tention of  the  franjers  reasonably  appears 
to  have  been  to  preserve  the  right  inviolate 
in  criminal  cases,  and  to  point  out,  by  way 
of  permission  to  the  legislature,  wherein  the 
common-law  right  might  be  in'nided  by  stat- 
ute in  civil  cases.  It  is  as  if  the  Constitu- 
tion had  said:  "With  reference  to  the  right 
of  trial  hy  jury  it  is  provided  that  in  crun- 
inal  cases  it  shall  remain  in  all  respects  as 
heretofore.  In  civil  cases  it  shall  remain 
ML.  R.  A. 


as  heretofore,  except  that  the  legislature  may 
provide  for  a  number  less  than  twelve  to 
constitute  a  jury."  Iliere  is  no  other  rea- 
sonable construction;  for,  if  a  rule  is  to  be 
applied  that  the  legislature  have  power  to 
enact  any  laws  upon  tho  subject  unless  pro- 
hibited in  express  lanffuage,  then  the^  may 
entirely  abolish  the  right  and  practice  of 
trial  by  jury  in  civil  cases,  for  tne^  are  not 
expressly  prohibited  from  so  doing.  Yet 
there  appears  nowhere  in  the  Constitution 
any  intention  to  alnvgate  tiie  right  or  to 
substitute  any  other  mode  of  triaH  But  the 
form  of  statement,  when  viewed  in  the  light 
of  the  surrounding^,  nukes  it  manifest  that 
the  intention  was  to  preserve  the  right.  The 
provision  in  regard  to  number  is  by  vray  of 
permission,  indicating  clearly  that  in  the 
judgment  of  the  framers  of  the  Constitu- 
tion jpermission  was  necessary.  It  is  also 
stated  as  an  exception,  the  word  "but"  being 
used  in  its  very  enstcnnary  meaning  of  "ex- 
cept." That  it  Is  stated  as  an  exception  la 
also  shown  by  the  use  of  the  word  "jury** 
itself.  It  cannot  be  supposed  that  the  con- 
vention were  ignorant  of  the  legal  meaning 
of  the  word,  but  they  must  be  presumed  to 
have  used  it  in  its  correct  legal  sense  of  a 
body  of  twelve  impartial  men,  whose  verdict 
must  be  unanimous.  And  it  is  evident  they 
did  so  use  it.  It  is  so  used  in  the  flrrt 
clause  securing  the  right  inviolate  in  crim- 
inal cases.  The  provision  that  the  number 
may  be  less  than  "twelve"  is  dear  evidence 
that  the  word  as  used  referred  to  the  body 
universally  known  to  be  composed  of  twelve 
men.  It  is  permission  to  the  l^slature  to 
make  a  designated  change  in  the  common- 
law  jury;  to  reduce  the  common-law  num- 
ber, twdve.  It  is  not  essential  that  a  pro- 
hibiticm  upon  the  l^slature  should  be  in 
express  terms.  It  may  be  by  implication. 
Page  v.  AUen,  58  Pa.  345,  98  Am.  Deo.  272. 
It  will  scarcely  be  contended  that  an  act 
would  be  valid  providing  for  the  trial  of 
causes  by  a  jury  chosen  by  the  plaintiff,  or 
by  the  party  by  whom  the  jury  was  first 
demandei],  thus  disregarding  the  element  of 
impartiality.  Yet  by  the  argument  of 
counsel  there  is  no  prohibition  upcm  such 
l^slation.  And  it  is,  indeed,  no  more  pro- 
hibited than  a  disregard  of  the  element  of 
unanimity  is  prohibited.  Neither  is  pro- 
hibited except  by  the  use  of  the  word  "jury," 
the  plainly  implied  provision  for  "trial  by 
jury,"  which,  as  matter  of  definition,  neces- 
sarily involve  and  include  both  impartiality 
and  unanimity  of  verdict.  This  view  is  for- 
tified by  reference  to  the  remainder  of  tiw 
sectitm  (Const,  art.  I,  S  9)  in  r^ard  to 
grand  juries:  "Hereafter  a  grand  jury  may 
consist  of  twelve  men,  any  nine  of  whom 
concurring  may  find  an  indictment,  but  the 
l^slature  may  change,  regulate,  or  abolish 
the  grand-jury  ^stem."  Here  it  was 
deemed  necessary,  if  the  grand-jury  system 
was  to  be  changed  or  abolished  by  law,  that 
the  legislature  should  have  express  permis- 
sion to  take  such  action.  But  any  such  per- 
mission to  change,  regulate,  or  abolish  the 
system  of  trial  1^  jury  is  conspicuous  by  its 
absence.   The  reasonable  concluuj^  is  that 
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tfaere  was  no  intentlrai  to  give  It,  or  to  per- 
mit any  interference  with  the  right  to  the 
ancient^  customary,  and  familiar  mode  of 
trial  except  in  the  one  particular  pointed 
out.  Some  other  states  adopting  Conatitu- 
tions  in  comparatively  recent  years  have 
provided  for  the  change  in  the  jury  system 
attempted  in  the  act  under  consideration. 
But  in  every  case,  so  far  as  our  investigation 
has  eztoided,  the  diange  has  been  made 
either  by  a  direct  cotiatitutional  provision,  or 
1^  specifle  authority  contained  in  the  Con- 
stitution empowering  the  legislature  to 
malce  it.  Only  in  Colorado  and  this  state 
has  the  attempt  been  made  to  accomplish 
the  purpose  by  legislative  enactment  with- 
out express   constitutional    sanction.  The 

Question  has  not  bees  directly  passed  upon 
Y  the  Colcnrado  eourL  But  in  Huston  T. 
Wadavoorth,  5  Colo.  213,  the  question  m» 
as  to  the  power  of  the  trial  court  to  refer  a 
oommon-law  action  without  the  consent  of 
the  parties.  And  in  sustaining  the  proce- 
dure the  supreme  court  of  that  state  says: 
"Section  23  of  the  Bill  of  Bights,  referred  to 
in  the  appellant's  brief,  secures  the  right  of 
trial  by  jury  in  criminal  cases,  but  imposes 
no  restriction  upta  the  kgislature  in  re- 
spect to  the  trial  of  ciTil  causes."  Subse- 
quently a  bill  in  substance  the  same  as  | 
3661  of  our  statutes  was  pending  before  the 
legislature,  and,  upon  its  being  referred  to 
the  attorney  general,  his  opimon  was  that 
it  was  in  conflict  with  the  clause  of  the  Con- 
stitution above  quoted.  Upon  a  further  ref- 
erence to  the  supreme  court  for  their  opin- 
ion, they  say  that  the  language  of  the  court, 
as  cmutltutcd  yrheu  the  decdsion  in  Htiaton 
T.  Wadnoorth  was  rmdered,  supports  the 
constitutionality  of  the  act.  But  under 
thur  rule  in  sueh  cases  they  decline  either 
to  questitm  or  sanction  the  correctness  of 
that  opinion  In  an  ea  parte  proceeding.  Re 
Senate  Bill,  No.  Ut,  20  Colo.  167,  56  Pac. 
564.  The  most  that  can  be  said,  therefore, 
perhaps,  is  that  the  question  of  the  ccmstitu- 
tionality  of  the  act  is  undetermined  in  Colo- 
rado. In  order  to  sustain  the  constitu- 
tionality of  this  section  of  the  statute,  it  is 
necessaiy  for  this  court  to  say  that  there  is 
no  tight  Of  trial  by  jury  in  avil  cases  un- 
der the  Constitution  in  this  state,  but  that 
each  succeeding  session  of  the  le^slature 
may  invent  and  establish  any  mode  of  trial 
that  the  whim  of  the  hour  or  any  supposed 
exigencies  of  convenience  or  economy  might 
dictate.  Under  such  a  ruling  it  would  be 
competent  for  the  legislature  to  provide  that 
the  judge  of  the  district  should  call  into 
court  the  partisan  board  of  county  commis- 
sioners, and  submit  to  them  for  decision  by 
a  majority  vote  all  civil  causes  pending  in 
any  couuty.  It  is  perfectly  elear  that  no 
such  revolutioDaiy  destruction  of  ancient 
landmarks  was  ever  contemplated.  The 
whole  tenor  of  the  instrument  makes  it 
plain  that  the  ancient  method  of  trial  by 
jury  was  not  to  be  abandoned,  but  was  to 
be  retained  and  preserved  except  as  desig- 
nated in  the  ConHtitution  itself,  and  what 
the  essentials  of  that  method  are  is  not  a 
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matter  of  construction  or  conjecture.  We 
tliink  the  statute  is  clearly  unconstitutionaL 

It  is  further  objected  that  no  exception 
was  taken  to  the  instruction  of  the  court 
that  three  fourths  of  the  jury  might  return 
a  verdict,  and  that  the  defendaat  must  be 
held  to  have  waived  its  right.  But  the  re- 
ceiving and  entering  of  the  verdict  were  ol>- 
jected  to,  and  exception  token  to  the  deci- 
sion of  the  court  in  overruling  the  objec- 
tion. This  exception  brings  the  question 
regularly  before  this  court  lor  its  deciaioB, 
and  the  most  that  can  be  claimed  is  that 
the  erroneous  instruction  will  not  be  con- 
sidered as  a  ground  of  reversal. 

The  judgment  will  be  reversed,  and  the 
cause  remanded  tor  a  new  trial. 

Psttar,  Ch.  J.,  and  Xmlckt*  J.,  concur. 

A  petition  for  rehearing  ha\ing  been  filed, 
Corot  J.,  on  March  12,  1001,  handed  down 
the  following  response: 

In  the  course  of  the  trial  in  this  case,  the 
court  instructed  the  jury  that  they  might 
return  a  verdict  upon  the  concurrence  of 
three  fourths  of  their  number.  The  record 
shows  no  objection  to  this  instruction  by 
either  party,  and  it  seems  that  none  was  in 
fact  made.  But,  upon  the  return  of  the  jury 
into  court  with  a  vndict  signed  by  ten  of 
their  number,  the  defendant,  oy  its  counsel, 
requested  that  the  jury  be  polled.  Prom 
the  poll  it  appeared  that  only  ten  of  the 
twelve  jurymen  concurred  in  the  finding, 
and  defendant  tboi  objected  to  the  receiv- 
ing and  entry  of  the  verdict,  for  the  reason 
that  it  was  not  a  lawful  verdict.  The 
court  overruled  the  objection,  and  reeelTcd 
the  verdict,  and  plaintiff  in  error  excepted. 

The  defendant  in  error  insists  that,  by  its 
failure  to  object  to  the  instruction,  plain- 
tiff in  error  waived  its  right  to  object  at 
any  -future  stage  of  the  proceedings  to  the 
acceptance  of  a  verdict  found  by  leas  than 
the  whole  number,  and  a  great  many  au- 
thorities are  cited  in  support  of  the  propo- 
sition. We  have  read  a  large  number  of 
the  cases  cited,  and  have  givmt  a  careful  ex- 
amination to  those  specially  relied  upon. 
They  establish  b^ond  controversy,  if  any 
authority  was  required,  that  error  may  be 
waived.  It  may  be  waived  by  consent, 
either  express  or  implied,  or  by  such  con- 
duct of  the  party  as  will  estop  him  from 
afterwards  objecting.  But  we  fail  to  find 
any  ease  holding  a  party  to  have  consented 
when  the  action  complaiQed  of  wma  objected 
to  before  it  was  taken,  and  an  exception  pre- 
served, at  the  time,  to  the  decision  of  the 
court  overruling  such  objection.  Indeed,  it 
would  be  a  contradictitm  in  terms  to  Bay 
that  there  was  consent  to  the  action  of  tli'e 
court  when  such  action  was  objcfited  to  be- 
fore it  was  taken^  and  the  court  informed  by 
an  immediate  exception  that  the  objection 
would  be  insisted  upon.  But,  where  there 
has  been  no  consent,  illustrations  are  not 
wanting  where  a  party,  by  his  conduct  or 
by  his  silence,  loses  his  right  to  interpose  ob- 
jections which  would  otherwise  he  available. 
If,  for  instancy  in  support  of  bis  case,  h« 
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introdnee*  incompetent  eridence,  he  cumot 
afterwardfl  object  if  his  opponent  pursues 
the  same  line  of  evidence.  He  has  opened 
the  door.  If  he  has  joined  in  the  trial  of 
the  cause  upon  a  particular  theory,  he  can- 
not afterwards  be  heard  to  object  that  it 
was  a  false  tbeoiy.  He  is  held  to  the  the- 
017  which  he  maintained  or  to  which  by  his 
silence  he  assented.  But  all  such  cases  de- 
pend upon  the  principle  that  the  court  or  his 
opponent  has  been  led  into  error  which,  but 
for  his  apparent  asseut,  it  is  presumed 
would  have  been  corrected.  And  nothing  of 
the  kind  appears  in  this  case.  The  instruc- 
tion to  which  he  failed  to  object,  and  which, 
it  is  claimed,  estops  him  from  objecting  to 
an  illegal  verdict,  was  a  mere  announce- 
ment to  ttie  jury  that  tliey  might  reach  a 
verdict  by  the  concurrence  of  three  fourths 
of  their  number.  It  amiounces  no  principle 
of  law  nor  any  theory  of  the  case.  By  his 
failure  to  object  the  court  \va«  not  misled 
in  its  procedure,  and  opposing  counsel  was 
not  betrayed  into  any  step  prejudicial  to  his 
ovvH  ea«e.  It  is  urged  that  counsd  took  an 
unfair  advantage  in  otfering  no  objection  un- 
til he  ascertained  that  the  verdict  was 

Xinst  him.  But  he  took  no  advantage 
ch  was  not  equally  open  to  counsel  on 
the  other  side  in  case  a  verdict  should  have 
been  ad%-erse  to  him.  He  was  not  in  bad 
faith  with  the  court;  for  the  court  was  not 

Sroceeding  in  the  matter  by  consent  of  par- 
es, but  by  authority  of  a  void  statute. 
Iforeover,  it  Is  the  ultimate  ruling  in  any 
ease  which  constitutes  available  error.  El- 
liott, App.  Proc.  S  a&O.  If  the  jury  had  finally 
reachea  a  unanimous  verdict,  the  erroneous 
instruction  would  have  been  harmless  to 
dther  party,  unless,  perhaps,  actual  preju- 
dice could  be  shown  by  its  influence  upon 
the  deliberaUons  of  the  jury.  The  tjme  to 
object  and  to  save  an  exertion  is  when  the 
irregularity  occurs.  Thomp.  Tri^,  700. 
The  irrc^Iarity  complained  of  in  this  case 
was  the  acceptance  of  a  verdict  agreed  to 
by  less  than  the  whole  jury.  The  objection 
was  in  time  for  the  eourt  to  correct  its  er- 
ror, and  direct  the  jury  to  retire  for  further 
deliberation. 

It  would  not  be  practicable  to  refer  to  all 
the  authorities  cited  by  counsel,  and  keep 
this  opinion  within  reasonable  limits.  But 
it  may  be  proper  to  distinguish  some  of 
them  from  the  case  under  coosideration* 
choosing  those  which  seem  to  be  most  re- 
lied upon.  In  Chicago  Driving  Park  v. 
Weat,  35  111.  App.  496,  the  case  was  tried  by 
the  court  without  a  jury,  and  the  appellant 
insisteil  in  the  appellate  court  that  it  waa  en- 
titled to  a  trial  by  jury,  and  had  not  waived 
its  right.  Tlie  court  disposed  of  the  matter 
by  saying:  "If  appellimt  desired  a  trial  by 
jury,  and  had  objected  to  the  trial  by  the 
court,  it  would  have  beon  error  to  have  de- 
nied him  a  jury;  but  an  he  was  present  hy 
his  counsel,  and  failed  to  interpose  any  ob- 
jection of  that  kind,  he  waived  his  right 
to  have  the  case  submitted  to  a  jury." 
Bamea  v.  Ferine,  12  H.  Y.  23,  decides  only 
that  a  party  having  treated  the  questions 
M  purely  legal,  and  acquiesced  in  the  dls- 
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posal  of  them  by  the  court  as  such,  cannot, 
on  appeal,  be  heard  to  object  t^at  facts  were 
involved  which  should  have  been  decided  by 
the  jury.  In  Millett  v.  Uayford,  1  Wis,  401, 
the  case  was  tried  in  the  county  court  by  a 
jury  of  six  under  the  act  creating  the  court. 
Plaintiff  in  error  claimed  that  the  statute 
was  unconstitutional,  in  so  far  as  it  limited 
the  jUT^  to  six  persons.  The  court  refused 
to  consider  the  constitutional  question  upon 
the  ground  that  tl'.e  record  did  not  show  that 
the  plaintiff  in  ei'ror  made  any  objections  to 
the  jury,  and  that,  in  the  absence  of  such 
objection,  it  must  be  presumed  that  be  con- 
sented to  submit  bis  case  to  a  jury,  as  al- 
lowed by  the  statute.  In  Wilson  Sewing 
Maeh,  Co.  T.  Bull,  S2  Iowa,  564,  S  W. 
5G4,  a  reversal  was  asked  for  upon  the 
ground  that  the  court  permitted  evidence 
to  be  introduced  which  was  not  justified  by 
the  pleadings.  In  affirming  the  judgment, 
the  supreme  court  said  that  it  was  sufii- 
cient  to  say  that  no  such  objection  was  made 
to  the  introduction  of  the  evidence  in  the 
court  below,  and  that  it  was  not  even  ob- 
jected in  general  terms  that  the  evidence 
was  incompetent.  In  the  case  undo-  consid- 
eration objection  was  made  to  receiving  the 
verdict,  the  very  action  of  the  court  which 
is  complained  of.  In  the  cases  cited  the 
groimd  of  the  decision  is  that  no  objection 
was  made.  It  is  so  evident  that  they  and 
similar  cases  dted  do  not  even  tend  to  sus- 
tain the  position  of  plaintiff  in  error  that 
further  comment  upon  them  is  unnecessary. 
But  counsel  insist  that  Farrell  v.  Henaesy, 
21  Wis.  639,  is  very  similar  in  some  of  its 
features  to  the  case  before  us,  and  tJiat  it 
sustains  counsel's  contention.  The  jury 
brought  in  a  verdict  for  the  plaintiff,  and 
they  were  polled  upon  demand  of  defendant's 
counsel.  One  of  the  jurymen  answered: 
"It  was  and  is  my  verdict,  but  it  is  contrary 
to  my  ccmaeience.  I  only  c<m8eid  to  it  be- 
cause all  the  rest  have  given  in  for  the  plain- 
tiff." The  verdict,  however,  was  received 
and  recorded  without  any  objection  by  the 
defendant.  He  subise(iuently  moved  to  set 
it  aside,  upon  a£Sdavits  showing  the  above 
facts,  and,  upon  his  motion  being  overruled, 
appealed  to  the  supreme  court.  Even  in 
the  face  of  the  fact  that  the  verdict  w&s  re- 
ceived and  recorded  absolutely  without  ob- 
jection,  that  eourt  say  they  find  no  little  dif- 
ficulty in  determining  what  should  be  the  ef- 
fect of  a  verdict  received  under  the  circum- 
stances disclosed.  They  finally,  however, 
reach  the  conciliation  that  the  time  to  raise 
an  objection  of  this  nature  is  before  the  ver- 
dict is  received,  and  when  an  opportunity 
exists  for  the  jury  to  reconsider  their  ver- 
dict, and.  If  the  objection  is  not  then  taken, 
it  is  waived.  But  they  add  that,  even 
though  no  objection  was  taken  at  the  time 
hy  the  drfeated  party,  it  was  clear^  the 
duty  of  the  court,  upon  ite  own  motion,  to 
have  directed  the  jury  to  retire  and  recon- 
sider their  verdict.  It  is  a  little  difficult  to 
see  how  counsel  for  plaintiff  in  error  find  in 
this  decision  any  support  of  their  position, 
when  it  points  out  the  very  method  pursued 
the  defendant  in  this  case  as  the  proper 
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one,  and  declares  the  objection  waived  by  a 
failure  to  adopt  it.  But  there  h  one  other 
decision,  in  the  English  case  of  MoiTtah  v. 
Murrey,  13  Mees.  &  VV,  52,  which  plaintiff  in 
error  claims  to  be  decisive  in  its  fa,vor.  The 
judge  was  of  the  opinion  that  one  of  the  de- 
fendant's pleas  was  a  sufficient  answer  to 
tlie  actioDj  and  that  it  was  proved,  and  that 
tlie  judgment  must  be  for  the  defendant. 
Kut  he  left  it  to  the  jury  to  say  what 
amount  of  damages  the  plaintiff  had  sus- 
tained, so  tliat,  in  the  evoit  oi  the  oourt  be- 
ing of  the  opinion  that  the  plea  was  not 
proved,  the  plaintiff  might  enter  judgment 
for  the  damages  so  found  by  the  jury.  This 
course  was  unauthorized  by  law,  and  could 
only  be  pursued  by  the  consent  of  the  par- 
ties; but,  neither  party  offering  any  objec- 
tion, the  jury  returned  their  verdict  assess- 
ing plaintiff's  damages  at  one  farthing. 
The  conrt  held  that  the  Judge  was  in  error 
in  holding  the  plea  aofficient,  and  the  plain- 
tiff insisted  that  she  was  entitled  to  a  new 
trial  on  the  ground  of  misdirection.  But 
the  court  held  that,  having  consented  to  the 
assessment  ot  the  damages  contingently, 


she  was  precluded  from  insisting  upon  the 
misdirection,  and  oould  only  move  to  enter 
a  verdict  for  the  sum  found  the  jury. 
It  is  perfectly  apparent  that  this  case,  lite 
the  others  referred  to,  is  distinguished  from 
the  one  before  us  by  the  essentia]  fact  that 
the  unauthorized  act  of  the  court  was  not 
objected  to  at  the  time  it  was  c<Hnmitted. 
t  We  have  gone  into  great,  and  perhaps  un- 
necessary, detfdl  in  the  diiicussi(m  of  the 
question  presraited.  But  we  have  done  so 
out  of  daerence  to  the  great  earnestness 
and  unquestioned  sincerity  with  which 
counsel  have  maintained  the  correctness  of 
their  views.  We  understand  that  the  re- 
quest for  a  rehe&ring  upon  the  ground  that 
this  court  erred  in  holding  the  statute  in 
question  to  be  unconstitutional,  is  no  longer 
urged,  the  supreme  court  of  Colorado  hav- 
ing since  announced  the  same  conclusion  in 
a  very  able  and  exhaustive  opinion  in  the 
case  of  Denver  v.  Hyatt  (Colo.)  63  Pae.  403. 
A  rehearing  ia  denied. 

Potter*  Ch.      and  Kmlchti  concur. 


NEW  HAMPSHIRE 

George  I..  FOOTE.  Exr.,  etc.,  of  Martha  J. 
Xtckerson,  Deceased,  Appt.^ 

V. 

Stephen  I>.  NICKEUSON. 

(  N.  H  ) 

1.    A  man   and   i«-ICe  cannot  mAlce 

TKlld  pontraet  foF  m  ■Fpnrntlon. 
3.    Tlie  ktntntea  eztentHns  tlie  pow«r  of 

husband  and  wife  to  contract  as  to  property 
tnattcrR  gives  them  no  authority  to  enter  Into 
an  agreement  renouncing  marital  risbts. 

3.  If  coTeiMMts  for  sepanttlOK  and 
touching  proi»ertT  rivlita  occur  In  the 
same  agreement  betwe^  husband  and  wife, 
the  legal  part  ot  the  agreement  touching  the 
property  rights  will  be  upheld  If  the  promises 
are  spjinrate  and  the  consideration  Is  divis- 
ible :  but  if  the  consideration  is  entire  the 
whole  must  fail. 

4.  A  mutual  aarreement  between  lina- 
band  and  vrlfe  to  separate  on  friendly 
terms,  and  to  make  no  future  demands  upon 
each  other's  property,  carried  out  until  tlie 
wife's  death,  will  not  prevent  the  husband 
from  claiming  his  rights  In  her  estate. 

O.  A  IiuBband  aeiinratlnv  from  his  wife 
br  aKrcemenl  is  not  within  the  terms  of 
a  statute  depriving  nf  his  interest  in  his  wife's 
estate  a  man  who  willingly  abandons,  absents 
blmsetf  from,  or  wilfully  neglects  to  support, 
his  wife  for  a  certain  time. 

9.  DlnpoMition  br  will  le  not  wltbln  tbe 
lernm  of  a  statute  permitting  the  wife  of 
a  nonresident  to  convey  b«  property  as 
though  sole. 

(March  16,  1901.) 


Note, — As  to  validity  of  separation  agree- 
ments between  husband  and  wife,  see  other 
cases  in  this  snrles  as  follows :  Winn  v.  Sun- 
ford  (Mass.)  1  L.  R.  A.  S12,  and  note;  Clark 
V.  i-'owllck  (N.  Y.)  6  L.  R.  A.  132,  and  note; 
64  L.  It  A. 


SUPREME  COURT. 

APPEAL  by  proponent  from  a  decree  of 
the  Probate  Court  for  Merrimack  Coun- 
ty requiring  him  to  file  an  inventoiy  and 
give  bonds  as  eicecutor  of  the  estate  ox  tSax' 
thn  J.  Nickerson,  deceased.  Diatniaaed. 

Proponent's  mother.  Martha  J.  White, 
WAR  married  to  Stephen  D.  Nickerson  in 
Maine,  in  1S91.  On  April  18,  1892,  dupU- 
cnte  agreements,  of  one  of  which  the  follow- 
ing is  a  copy,  were  drawn  up  and  executed 
by  eadi,  and  delivered  to  the  other. 

Orrington,  April  18,  '92. 

This  is  to  certify  that  I,  Stephen  D.  Nick- 
erson, husband  of  Martha  J.  Nickerson,  do 
niutually  agree  to  separate  on  friendly 
terms,  and  to  make  no  demand  (neiUior  me 
nor  my  heirs)  on  her,  or  her  property,  after 
this  date.  Stephen  D.  Nickeraon. 

Orrington,  Maine. 

Mrs.  Nickerson  Immediately  removed  to 
the  state  of  New  llampshiie,  where  she  con- 
tinued to  live  until  her  death,  which  oc- 
curred December  25,  1897.  Mr.  Nickerson, 
soon  after  the  separation,  published  a  notice 
refusing  to  he  responsible  for  farther  bills 
contracted  by  his  wife,  and  from  that  date 
censed  to  contribute  toward  her  support. 

By  her  will  Mrs.  Nickerson  left  her  hna- 
band  the  sum  of  $1,  stating:  "I  make  this 
small  bequest  because  of  his  agreement  to 
live  separate  from  me,  and  to  make  no  claim 
iipon  my  estate  in  any  way."  The  rest  of 
the  estate  was  bequeathed  to  her  son,  the 
appellant  in  this  case. 

CaUisha  V.  Oalusba  (N.  T.)  6  L.  R.'A.  487,  and 
vote:  Carey  v.  Hackey  (Me.)  9  L.  R-  A.  113, 
and  note;  Blank  v.  Nobl  (Mo.)  18  L  R.  A.  350; 
and  Henderson  v.  Henderson  fOr.)  48  L.  B.  A, 
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Mr.  Xickerson  waived  the  provision  of  tho 
will  in  ha  {avor,  and  made  a  claim  for  his 
share  of  the  estate. 

The  court  ordered  the  proponent  as  execu- 
tor to  file  an  inventory  and  bond,  and  de- 
creed that  Nictceraon  v/aa  entitled  to  hie 
Ehtire  of  the  estate.  From  this  decree  the 
proponent  appeals. 

ilesnrs.  Sarsent  A  Nlles,  for  appellant : 

In  Jewell  v.  McQuesten,  68  N.  H.  233,  34 
Atl.  742,  it  was  held  that  a  husband  coiild 
not  be  prevented  from  claiming  his  distribu- 
tive share  of  his  wife's  estate  by  proof  of 
an  agreement  on  his  part  not  to  claim  any 
right,  title,  or  interest  in  her  property. 

in  the  present  case  it  appears  that  the 
property  of  the  testatrix  consisted  of  money 
belonging  to  her  in  her  own  right  at  the 
time  of  her  marriage.  And  the  provision  of 
the  contract  that  neither  the  husband  nor 
his  heirs  would  make  an^  daim  on  her  prop- 
erty negatives  the  possibility  of  interpret- 
ing the  agreement  as  relating  only  to  the  du- 
ration of  their  married  life.  The  court 
therefore  has  an  opportunity  of  considering 
the  question,  not  involved  in  that  ease,  of 
the  validity  of  anagreementofthischaraoter. 

A  question  which  we  are  unable  to  differ- 
entiate from  this  was  considered  by  this 
court  in  Eaton  v.  Teteksbury,  41  Atl.  351, 
Advance  Sheets.  The  huBlnnd  and  wife 
had,  before  marriage,  made  an  agreement  by 
which  each  waived  all  rights  in  the  property 
of  the  other  during  marriage  and  after  the 
death  of  either  of  tnem.  After  marriage  the 
husband  made  a  will  in  which  was  a  legacy 
of  $1,500  to  the  wife.  He  afterwards  traoa- 
ferred  to  her  securities  of  the  value  of  $1,- 
ROO.  in  consideration  of  which  she  executed 
an  instnunrat  releasing  and  quitclaiming  to 
him  all  interest  which  she  might  have  in  his 
estate.  'The  court  held  that,  in  view  of  the 
antenuptial  ap-eement,  the  only  interest 
which  she  had  in  her  husband's  estate  at  the 
time  when  this  release  was  executed  was  the 
prcwpective  legacy,  and  that  her  agreement 
with  her  huslMind  to  release  this  was  bind- 
ing, and  would  support  a  bill  in  equity  by 
the  executors  to  res^in  the  prosecution  of 
a  suit  at  law  for  the  recovery  of  the  legaCT. 

It  is  a  matter  of  entire  indifference  wheth- 
er the  contract  is  treated  as  a  Maine  or  as 
a  Xew  Hampshire  contract.  In  either  state 
the  wife  is  free  to  make  with  her  husband 
contracts  affecting  her  separate  estate. 

Blake  v.  Blake,  64  Me.  177;  Albin  v.  Lord, 
SO  N.  H.  196;  Alle}/  v.  Winn,  134  Mass.  77, 
45  Am.  Rep.  297;  BandaU  v.  Randall,  37 
Mich.  563;  Schouler,  Dom.  Sel.  6th  ed.  p. 
320. 

Contracts  made  with  persons  under  the 
special  protection  of  the  law,  as  minors  and 
married  women,  cannot  be  avoided  by  the 
other  party  after  the  contract  has  been  fully 
executed  on  the  part  of  the  married  woman 
or  minor. 

Bam  V.  Boody,  20  N.  H.  411,  61  Am.  Dec. 
S35. 

The  petitioner  brings  himself  within  the 
terms  of  the  statute  by  having  for  three 
years  wilfully  neglected  to  support  his  wife. 

Re  Young,  L.  R.  31  Gh.  Div.  174;  State  v. 
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Clark,  29  N.  J.  L.  98;  Eagle  Twp.  Hightoajf 
Comrs.  V.  Ely,  54  Mich.  181,  19  N.  W.  940; 
Newell  T.  WhitHngham/6B  Vt.  S41,  2  Atl. 
172. 

N.  H. Pub. Stat. chap.  176,  {  8,!s  aafollows: 
"If  a  woman,  the  wife  of  an  alien  or  of  a 
citi/en  of  another  state,  has  resided  in  this 
atate  six  months  successively,  separate  from 
her  husband,  she  may  acquire  and  hold  real 
and  personal  estate,  and  convey  it  the  same 
as  if  she  were  sole  and  unmarried." 

The  word  "oonTey"  is  ordinarity  used 
with  reference  to  transfers  of  real  property, 
but  it  may  also  be  employed  to  designate  a 
transfer  of  personalty. 

Leaycraft  v.  Hedden,  4  K.  J.  Eq.  512. 

A  will  is,  in  oont^plation  of  law,  a  con- 
veyance. 

4  Am.  &,  Eng.  Enc.  Law,  p.  133,  note  1. 

Mestrs.  Charles  Hamlin,  Charles  J. 
HntoUnse,  and  Fred  H.  Oovld,  for  ap- 
pellee: 

The  writings  of  April  18,  1892,  between 
the  husband  and  wife,  were  not  intended  to 
bar  each  other's  statutory  rights  after  de- 
cease, etc.  They  were  intended  to  operate 
during  their  separation,  or  the  lives  only  of 
the  parties,  and  cease'd,  at  their  deaUi,  to 
have  any  l^al  effect. 

Joioell  T.  UcQwMtfsn,  68  N.  H.  233,  34  Atl. 
742;  tlewton  v.  TruemfoJe,  69  N.  H.  634,  45 
Atl.  646. 

The  validity  and  effect  of  these  writings 
nhould  be  determined  by  the  law  of  the  state 
of  Maine. 

Carey  v.  Mackey,  82  Me.  521,  9  L.  R.  A. 
113,  20  AU.  84. 

There  is  no  statute  in  Maine  whereby,  by 
any  writing  or  agreement,  the  right  of  the 
wife  to  a  distributive  share  of  the  personal 
property  of  her  husband,  or  the  right  of  a 
husband  to  a  distributive  share  in  the  per- 
stmal  property  of  the  wife,  may  be  barred  or 
released  after  marriage. 

If  the  covenant  not  to  claim  any  part  of 
the  personal  estate  could  be  construed  as  a 
release,  a  release  of  a  claim  which  has  no 
present  existrace  is  inoperative.  The  con- 
tract, being  executory,  cannot  avail  by  way 
of  estoppel.  It  could  not  be  broken  so  as  to 
create  any  cause  o*  action  upon  it  until  aft- 
er a  decree  of  distribution  had  been  made. 

Svllings  v.  Biohmondy  6  Allen,  101,  81 
Am.  Dec.  742. 

The  parties  were  not  legally  capable  of 
entering  into  such  contract  as  they  seem  to 
have  contemplated. 

Hoggett  v.  Hurley,  01  Me.  542,  41  L.  R. 
A.  3(i2.  40  Atl.  561;  RoiBe  v.  Hamilton,  3 
Me.  63;  Manning  v.  Laboree,  33  Me.  343; 
Wenttoorth  v.  Wentworth,  69  Me.  252 ;  Rog- 
ers V.  Raima,  3  Me.  363;  Bhaw  v.  Russ,  14 
Me.  432;  Fence  v.  Vance,  21  Me.  371;  Git- 
son  V.  Oibson,  15  Mass.  109,  8  Am.  Dec.  94; 
"Scwby  V.  Com,  81  Ky.  60;  BuUinga  v.  Rich- 
tnond,  5  Allen,  191,  81  Am.  Dec.  742;  0  Am. 
&  Eng.  Enc  Law,  p.  793;  So^taon  v. 
Bruner,  24  Miss.  242. 

Pesslee,  J.,  delivered  the  opinion  of  the 
court; 

One  question  presented  for   decision  is 
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whether  the  relation  of  husband  and  wife  ia 
one  that  the  parties  can  dissolve  or  modify ; 
whether  the  married  status  is  so  far  within 
the  control  of  the  parties  that  its  alteration 
is  a  result  they  caa  themselves  effect,  pro- 
vided  they  agree  upon  the  terms.  It  may 
fairly  be  said  that  the  question  is  not  set- 
tled ny  the  decisions  in  this  state.  It  has 
been  touched U|x>n  incidentally.butinnocaae 
has  it  been  directly  involved.  It  therefore 
becomes  necessary  to  examine  the  law  on  the 
subject  elsewhere.  Turning  to  other  juris- 
diction^ it  will  be  found  t&at  the  question 
baa  been  the  subject  of  much  litigation,  and 
with  varied  results.  Not  only  &  the  cases 
ia  ono  state  conflict  with  those  in  other 
statest  but  in  the  same  jurisdiction  the  views 
of  one  generation  have  often  been  held  to  be 
erroneous  in  later  times.  There  is  disagree- 
ment, not  only  as  to  what  the  law  is,  and 
what  the  policy  on  this  subject  should  be, 
but  also  as  to  the  history  of  the  law,  and 
how  it  was  held  to  be  in  former  times.  In 
order,  then,  to  reach  a  satisfactmry  solution 
of  the  question,  ii  is  essential  to  examine 
with  some  minuteness  the  historical  aspect 
of  the  law  applicable  in  this  case. 

The  Knglish  cases  decided  before  the  Rev- 
olutionary War  are  conflicting,  and  many 
of  them  apparently  imperfectly  reported, 
nie  precise  question  here  involved  did  not 
then  come  directly  before  tbe  so-called  "law 
courts."   All  causes   oonoeraing  ronrriags 
and  the  marital  status  were  trim  in  the  ec- 
clesiastical ootuls,  which  also  had  jurisdic- 
tion of  the  probate  of  wills  and  the  admin- 
istration   of    estates.    2    Bl.    Com.  406. 
While,  in  a  narrow  sense,  these  were  not 
common-law  courts,  they  Bdmiuistered  the 
unwritten  law  of  the  realm  upon  these  sub- 
jects.  Although  the  inferior  judges  were 
appointed  by  the  ecclesiastics,  the  bishops 
themselves  were  nominated  by  the  King.  1 
Bl.  Com.  260.    In    all    causes  an  appeal ' 
mif^ht  be  taken  to  the  King,  who  was  repre- 
<4ented  by  the  court  of  delejifates,  appointed  ' 
by  him  for  that  purpose.    "This  commission  | 
is  frequently  filled  with  lords,  spiritual  and  - 
temporal,  and  always  with  judges  of  the 
courts  at  Westminster  and  doctors  of  the 
civil  law."    3  Bl.  Com.  6«.    The  law  thus 
administered  is  a  part  of  the  common  law  of  ' 
Kngland.    Reg.  v.  Millis,  10  Clark  k  F.  534. 
671.    To  ascertain  the  state  of  the  Enp;li9h  ' 
common  law  as  to  divorce,  suits  for  nullity,  i 
and  other  matters  directly  concerning  the  I 
marital  relation,  recourse  must  t>e  had  to 
the  decisions  of  those  courts.    The  doctrine  I 
of  either  total  or  partial  divorce  by  agree- 
ment of  the  parties  found  no  favor  there.  I 
Th^  were  not  permitted  to  "release  them- 
selves by  any  private  act  of  their  own,  or 
for  caunes  which  the  law  itself  has  not  pro- 
nounced  to   be   sufficient  and  sufficiently 
proved."    Mortimer  v.  Mortimer,  2  Hagg. 
Consist.  Rep.  310,  318;  2  Roper,  Husb.  It 
W.  207.    The  rule  that  separation  agree- 
ments are  wholly  void  seems  to  have  been 
adhered  to  from  the  earliest  times  until  tbe 
court  was  abolished,  in  1857,  by  the  statute 
of  20  &  21  Vict.  chap.  86.    Smith  t.  Smith, 
2  BtLgg.  Ecd.  Rep.  Supp.  44,  note;  Weat- 
54  I...  K.  A. 


meath  t.  Westmeath,  2  Hagg.  Ecd.  Rep. 
Supp.  1;  Barlee  v.  Barlee,  1  Addams,  Eccl. 
Rep.  301,  305;  JPosh  V.  liash,  I  Hagg.  Con- 
sist. Rep.  140.  There  are  some  very  early 
cases  wherein  contracts  of  husbands  with  a 
third  person  eoncoving  the  support  of  their 
wives  were  enforced  in  chancery.  In  Seel- 
ing V.  Craicley,  2  Vem.  386  (decided  in 
1700),  Crawley,  who  had  separated  from  his 
wife,  made  a  contract  with  ner  father.  Seel- 
ing, that  the  wife  and  a  child  should  be  sup- 
ported at  her  father's  house.  Upon  a  bill 
brought  by  the  father,  in  which  the  wife 
joined,  performance  of  the  buslMind's  cove- 
nants was  decreed.  The  contract  did  not 
depend  upon  a  separation  agreranent.  In 
other  cases  decided  at  about  uie  same  time 
tbe  court  seems  to  have  proceeded  partly 
upon  the  theory  that  in  case  of  wrongdoing 
by  the  husband  chancery  had  power  to  de- 
cree separate  maintenance.  Oxenden  v. 
Oatentlen,  2  Vern.  493;  Tiicholle  v.  Danvert, 
2  Vera.  671.  These  cases  may  have  resulted 
from  confused  ideas  about  the  respectiTe 
jurisdiction  of  the  ecclesiastical  and  chan- 
cery courts  incident  to  and  following  aftw 
the  abolition  of  the  former  durin?  the  Com- 
monwealth. 1  Fonblanque,  Eq.  07,  note  n. 
The  early  cases  in  the  law  and  equity  coi\rtfl 
which  really  bear  upon  this  question  are 
those  wherein  the  validity  ot  the  agreement 
was  incidentally  drawn  in  question.  Of 
these  one  of  the  earliest  that  is  reported  is 
Liirter's  Case,  8  Hod.  28.  decided  in  1721. 
A  wife,  living  separate  from  her  hu!«bai>d 
under  an  agrceineut,  sued  out  a  writ  of  ha- 
beas corpus  to  be  freed  from  imprisonment 
by  him  in  the  Mint.  The  court  said:  "An 
agreement  between  husband  and  wife  to  live 
separate,  and  that  she  shall  have  a  separate 
maintenance,  shall  bind  them  both  until 
they  both  agree  to  cohabit  again;  and.  if 
the  wife  be  willing  to  return  to  her  husband, 
no  court  will  interpose  or  obstruct  her.  But. 
as  to  the  coercive  power  which  the  husband 
has  over  his  wife,  it  is  not  a  power  to  con- 
fine her;  for  by  the  law  of  England  she  is 
entitled  to  all  reasonable  liberty,  if  her  be- 
havior is  not  very  bad."  According  to  this 
report  the  derision  was  put  upon  two 
groimds. — that  the  agreement  cut  off  the 
liusbnnd's  rights,  and  that  his  rights 
lint,  in  any  event,  entitle  him  to  such  means 
of  coercion.  Strange  reports  the  case  some- 
what difTerently.  He  says:  "And.  all  this 
matter  appearing,  and  that  he  declared  he 
took  her  into  his  power  in  order  to  prevail 
with  her  to  part  with  some  of  her  separate 
maintenance,  the  chief  justice  declared,  and 
all  the  rest  agreed,  that  where  the  wife  will 
make  an  undue  use  of  her  liberty,  either  by 
.squandering  away  her  husband's  estate,  or 
go  into  lewd  company,  it  is  lawful  for  the 
husband,  in  order  to  preserve  his  honor  and 
estate,  to  lay  such  a  wife  under  restraint. 
But,  wTiere  nothing  of  that  appears,  be  can- 
not justify  the  depriving  her  <w  her  liberty; 
that  there  was  no  color  for  what  he  did  in 
this  case,  there  beii^  a  separation  l^  con- 
sent." 8.  c,  sub  nom.  Rat  v,  lAster,  1 
Strange.  478.  If  the  latter  report  states 
the  opinion  correctly,  the  case  is  not  author- 
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Hy  tor  tbe  proposition  that  such  agreements 
are  valid.  It  only  decidea  that  the  husSand 
may  lay  the  wife  under  restraint  when  she 
squanders  his  property,  or  goes  into  lewd 
company,  and  that  her  mere  leaving  him  in 
accordance  with  their  mutual  agreement 
docs  not  make  out  a  cause  for  such  action. 
In  172.%  More  y.  ElUa,  Bunbury,  205,  was 
decided.  The  wife  of  Sir  Cleave  More  had 
a  separate  estate,  payable  1^  trustees  to 
whom  she  should  appoint.  She  was  living 
apart  from  hiin  in  adultery.  Upon  his  for- 
cibly retaking  her,  she  appointed  a  portion 
of  the  property  to  him  in  consideration  of 
his  promise  to  allow  her  to  live  separate. 
The  execution  of  the  power  was  held  to  be 
good.  There  was  no  discussion  of  the  va- 
lidity of  the  agreement  to  live  apart.  Tliis 
ease  has  been  somewhat  relied  upon  as  up- 
holding separation  agreements,  but  the  bet- 
ter opinion  is  that  it  merely  decides  that  she 
miffht  give  the  property  to  whom  she  chose, 
and  that  without  any  consideration.  2 
Roper,  Husb.  4  W.  294,  note.  Fitzer  v.  ^'it- 
zei;  2  Atk.  511  (decided  in  1742),  related  to 
a  contract  to  maintain  the  wife  at  a  place 
other  than  her  husband's  residence.  The 
decisi<ni  was  that  the  agreement  of  the  hus- 
band to  90  far  perform  nis  marital  duty  was 
binding  upon  him.  In  1747,  Lord  Chancel- 
lor Hardwicke  said:  "I  do  not  find  that 
this  court  ever  made  a  decree  for  establish- 
ing a  perpetual  separation  betwixt  husband 
and  wife,  or  to  compel  a  husband  to  pay  a 
separate  maintenance  to  his  wife,  unless  up- 
on an  agreement  between  them;  and  even 
upon  this  unwillingly."  Head  t.  Head,  3 
Atk.  547.  In  1797,  a  writ  of  habeas  corpus 
was  issued  at  the  instance  of  John  Wilkes 
to  obtain  the  custody  of  his  wife,  who  was 
living  with  her  relatives  under  a  separation 
agreement.  The  court  held  this  agreement 
to  be  a  formal  renunciation  hy  the  husband 
of  his  marital  ri<Tht  to  seize  her  or  force  her 
back  to  live  with  him.  Rea  v.  Mead,  1 
Burr.  542.  In  view  of  the  decision  in  Lia- 
ter't  Caw,  8  Mod.  22,  that  he  had  no  snch 
right  to  renounce,  the  case  cannot  be  consid- 
ered a  satisfactory  authority.  "When  I  see 
such  dicta  as  occur  in  the  case  of  Rea:  v. 
Mead  falling  from  great  men,  and  establish- 
in;;  a  course  of  decision  that  can  be  demon- 
strated to  stand  upon  no  principle  consist- 
ent with  the  law  of  the  land,  I  feel  great  dif- 
ficulty in  deciding  upon  such  authority." 
Tx»rd  Eldon  in  St.  John  v.  Bi.  John,  11  Ves. 
Jr.  621,  629.  Its  value  is  further  impaired 
by  a  decision  of  the  court  of  chancery,  ren- 
dered the  same  year,  dismissing  a  bill  so  far 
as  it  related  to  the  setting  up  of  an  agi'ce- 
ment  to  live  separate.  'Wilkes  v.  Wilkea,  2 
Dick.  701.  In  1776  it  was  decided  that  a 
maiTied  woman  living  apart  from  her  hus- 
band could  not  be  stuA  as  a  feme  sole,  "ex- 
cept in  the  known  excepted  cases  of  abjura- 
tion, exile,  and  the  like,  where  the  husband 
is  considered  as  dead,  and  the  woman  as  a 
widow."  ffatchett  v.  Baddeley,  2  W.  Bl. 
1079,  1082.  The  same  conclusion  was 
reached  in  another  case,  decided  two  years 
Ifltpr.    Lean  v.  Sckute,  2  W.  Bl.  1105. 

The  English  conunon  law  relating  to  this 
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subject  (which  becanM  th«  common  law  oi 
this  state,  so  far  as  applicable  to  conditions 
here)  was  that  as  to  the  settlement  of  es- 
tates, suits  of  nullity  of  marriage,  and  such 

limited  divorce  as  was  then  granted,  a  sep- 
aration agieenient  was  wholly  void.  It 
was  refused  recognition  in  chancery,  and 
even  in  the  law  courts  its  efficacy  was  denied 
by  the  later  cases.  The  only  case  actually 
deciding  that  such  an  agreement  was  a  valid 
modification  of  the  marriage  contract  was 
Rar  V.  Head,  1  Burr.  542,  and  this  was  not 
followed  in  the  cases  in  2  W.  Bl.  Contem- 
porary judges  and  text  writers  understood 
this  to  be  the  state  of  the  law.  It  was  so 
laid  down  by  Jx)rd  Mansfield,  who  had  been 
chief  justice  of  the  King's  bench  since  1756, 
and  who,  shortly  after  the  decision  of  these 
cases,  thought  that  the  law  should  be  held 
otherwise  because  of  changed  conditions. 
RingaM  v.  Butler,  3  Dougl.  197,  203;  Bar- 
icell  V.  Brooks,  3  Dougl.  371,  373;  Corbett 
V.  Foclnitz,  1  T.  R.  5.  The  modern  English 
doctrine  differs  widely  from  this,  and  an  ex- 
amination of  its  origin  and  development 
shows  that  it  is  a  departure  from  the  old 
law,  and  not  merely  an  adaptation  of  recog- 
nized principles  to  changed  conditions.  It 
was  immediately  after  the  rendition  of  the 
decisions  reported  by  Blackstone  that 
changes  in  the  law  began  to  be  made.  In 
1783,  Iword  Mansfield,  while  admitting  that 
the  common  law  was  otherwise,  held  that 
an  agreement  for  separation  bound  both 
parties  as  though  they  were  sole.  The 
point  at  issue  was  whether  the  wife  'could 
be  sued  alone.  The  fact  tiiat  these  agree- 
ments had  come  into  use,  and  1^  them  sepa- 
rate estates  had  been  given  to  wives,  who, 
for  that  reason,  ought  to  be  liable  to 'suit, 
was  considered  to  1»  of  controlling  import- 
ance. The  question  of  the  eflfect  of  the  deci- 
sion upon  the  marital  status  was  not  dis- 
cussed. Rinfisted  v.  Butler,  3  Dougl.  197. 
The  object  of  the  decision  plainly  was  to 
sccomplish  what  has  been  done  here  by  leg- 
islation. It  gave  married  women  a  limited 
power  to  contract  and  sue  and  he  sued.  A 
similar  result  was  reached  the  following 
year.  Lord  Mansfield  said:  "The  fashion 
of  the  times  has  introduced  an  alteration, 
and  now  husband  and  wife  may,  for  many 
purposes,  be  separated  and  possess  separata 
property,  a  practice  unknown  to  the  old 
law."  Barwell  v.  Brooks,  3  Dougl.  871,  878. 
In  17ii4  the  new  doctrine  was  affirmed  fn 
the  Icadinff  case  of  Corbett  v.  Poelnitz,  I 
T.  R.  5.  t/ord  Mansfield  again  justified  the 
result  by  reasoning  similar  to  that  just 
quoted.  These  cases  "introduced  a  new 
principle  into  the  English  law  respecting 
the  relation  of  husband  and  wife;  but  a 
principle  that  was  familiar  to  the  Roman 
law,  and  to  the  municipal  law  of  most  of 
the  nations  of  Europe."  2  Kent,  Com.  169. 
It  was  natural  that  this  principle  should 
appeal  to  Lord  Mansfield,  whose  work  is  so 
distingtiished  for  its  upbuilding  of  commer'  . 
oial  law.  So  long  as  he  remained  upon  tbe 
bench  these  cases  were  followed.  Accord- 
ingly, in  1788,  Mr.  Justice  Buller  said  that 
separation  deeds  were  valid  when  fairly  en- 
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tered  into,  and  that  courts  of  equity  had  ju- 
risdiction to  enforce  them.  Fletcher  v. 
Fletcher,  2  Cox,  Ch.  Cas.  09.  In  another 
case  he  said  that  it  had  been  decided  that 
by  agreement  the  parties  oould  make  the 
wife  a  feme  aole  as  to  everything  but  tiie 
right  of  remarriage.  Compton  v.  OoUuiaon, 
2  llro.  Ch.  377.  The  case  went  ofF  upon  an- 
other point,  and  the  cases  upon  this  ques- 
tion are  not  cited.  Acquiescence  in  the 
doctrine  of  Corbett  r.  Poelnitz  was  by  no 
means  uniform.  The  case  "gave  rise  to 
great  scrutiny  and  criticism.  It  waa  con- 
udered  as  a  deep  and  dangerous  innovation 
upon  the  ancient  law."  2  Kent,  Com.  159. 
Lord  Mansfield  retired  in  1788.  Hia  Bucces- 
Bor,  Lord  Kenyon,  had  passed  most  of  his 
life  as  a  law  writer  for  more  successful 
practitioners,  and  as  a  judge  of  an  inferior 
court  in  a  remote  part  of  the  Kingdom. 
His  revereiUM  for  the  law  was  as  great  as 
Mansfield's  devotion  to  progressive  ideas. 
The  effect  of  the  change  is  plainly  traceable 
in  the  decisions  upon  this  subject.  In  1790 
the  case  of  Compton  v.  Collinson,  2  Bro.  Ch. 
377,  having  been  sent  out  from  chancery 
for  the  opinion  of  the  court  of  common  pleas 
upon  the  law,  Lord  Loughborough  said  that 
the  question  of  a  separated  wife's  liability 
to  suit  was  still  an  open  one.  Compton  v. 
OolUnton,  1  H.  Bl.  384.  In  ^e  same  year 
the  ecclesiastical  court  again  declared  its 
adherence  to  the  doctrine  heretofore  no- 
ticed. ^'a8^  V,  Kash,  1  Hagg.  Consist.  Rep. 
140.  In  1702  the  chancery  court,  following 
the  dictum  of  Justice  Buller  in  Fletcher  v. 
FUtchcr,  decreed  specific  performance  of  arti- 
cles of  separation,  in  the  fac«  of  the  hus- 
band's offer  to  return  and  live  with  his 
wife.  Ovth  T.  Outh,  8  Bro.  (%.  614.  This 
ease  was  never  considered  sound.  Soon 
after  its  decision  Lord  Loughborough  de- 
nied equity  jurisdiction  of  suits  involving 
the  ninritn]  relation,  hegard  v.  Johrtaon,  3 
Ves.  Jr.  352,  decided  in  1797.  Again,  in 
1792,  Justice  Buller  expressed  his  adher- 
ence to  the  law  as  held  by  Lord  Mansfield. 
A  writ  of  habeas  corpus  was  directed,  at 
the  instance  of  J.  Orcygoose,  to  bring  up 
the  body  of  Ms  wife.  It  was  allied  that 
she  was  detained  by  the  defendant,  and  liv- 
ing with  him  in  adultery.  One  defense  set 
up.  but  not  fully  pleaded,  was  a  separation 
contract,  and  Rex  v.  Mead,  1  Burr,  642,  was 
relied  upon.  Justice  Buller  said;  "If 
this  case  turn  out  on  further  examination 
to  be  like  that  in  Burrow  I  am  strongly  in- 
clined to  think  that  this  would  be  an  an- 
swer to  the  writ.  But  that  is  not  at  pres- 
ent made  out."  Bern  v.  Winton,  S  T.  R.  89. 
The  chief  justice  was  absent  when  this  de- 
cision WAS  rendered.  The  question  was  first 
corei'lered  by  Lord  Kenyon  in  1794,  when 
he  declared  that,  if  changes  in  the  law  were 
needed,  they  roust  be  made  by  the  legisla- 
ture. Tlie  authority  of  Corbett  v.  Poelnite 
was  doubted,  but  the  nonliability  of  the  de- 
fendant was  finally  put  upon  other  grounds. 

f ttah  V.  Leigh,  5  T.  R.  679.  This  was  after 
ustice  Buller  had  retired  from  the  King's 
bench,  to  accept  a  seat  upon  the  common 
bench.  Two  yean  later,  when  speaking  of 
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the  same  subject.  Lord  Kenyon  said:  "We 
must  not,  by  any  whimsical  conceits,  sup- 
posed to  be  adapted  to  the  faltering  fashions 
of  the  times,  overturn  the  established  law  of 
the  land.  It  deluded  to  us  as  a  sacred 
charge,  and  it  is  our  duty  to  preserve  it." 
Clayton  v.  Adama,  6  T.  R.  004.  A  decision 
of  his  in  1703  has  ometimes  been  referred 
to  as  inconsistent  with  the  views  expressed 
in  the  cases  just  cited.  In  a  suit  for  the 
seduction  of  a  wife  the  defence  was  set  up 
that  before  the  commission  of  the  acts  com- 
plained of  the  husband  and  wife  had  volun- 
tarily separated.  It  waa  decided  that  this 
went  to  the  mn-its  of  the  action.  Wtvdon 
V.  Timbrell,  6  T.  R.  357.  The  real  ground 
of  the  decision  was  that  this  action  is  not 
maintainable  by  one  who  has  ab»ndoned 
the  right  upon  which  the  action  is  founded. 
It  does  not  decide  that  rights  had  been  ac- 
quired under  a  valid  contract.  In  harmony 
with  this  view,  the  same  Judge  held  that  the 
fact  that  the  husband  was  li^ng  in  adultery 
was  a  bar  to  his  suit.  Wyndham  v.  Wjf- 
comhe,  4  Esp.  16.  While  this  decision  was 
erroneous  [Cross  v.  Grant,  62  N.  H.  Gin, 
and  cases  cited),  it  is  of  importance  as 
showing  that  Weedon  v.  Timbrell  was  not 
based  upon  the  proposition  that  a  separa- 
tion aoreement  is  a  valid  contract.  In 
1800  the  question  Invoved  in  Corbett  t. 
Poelnitz  came  before  Lord  ISIdon.  He  re- 
frained from  deciding  it,  because  it  wa« 
then  pending  in  a  case  which  was  soon  to 
be  argued  before  all  twelve  judges;  but  he 
reviewed  the  cases,  and  manifestly  wa«  of 
the  opinion  that  the  decision  of  Lord  >Tan-i- 
field  was  unsound,  and  that  Rex  v,  Strnd, 
1  Burr.  542,  was  not  an  authority  for  the 
validity  of  separation  agreements.  Beard 
V.  Webb.  2  Bos.  &  P.  93.  In  the  ease  there 
referred  to  the  question  was  fairly  prt- 
aented  for  decision.  It  was  twice  argued  be- 
fore all  the  judges  except  Justice  Buller. 
who  was  incapacitated  by  the  illness  of 
which  he  died  shortly  thereafter.  All  con- 
curred in  the  opinion  of  the  chief  justire. 
overruling  Corbett  v.  Poelnitz.  Lord  Ken- 
yon said;  "If  .  .  .  the  parties  were 
competent  to  contract  at  all.  It  would  thon 
become  material  to  consider  how  far  a  com- 
pact cotild  be  valid  which  has  for  its  object 
the  contravention  of  the  general  policy  of 
the  law  in  settling  the  relations  of  domestic 
life,  and  which  the  public  is  interested  to 
preserve;  and  which,  without  dissolving  the 
bond  of  marriage,  would  place  the  parties 
in  some  respects  in  the  conoitlon  of  beinv 
single,  and  leave  them  in  others  subject  to 
the  consequences  of  being  married,  and 
which  would  introduce  all  the  confusion 
and  inconvenience  which  must  necessarily 
result  from  so  anomalous  and  mixed  a  char- 
arter.  In  the  course  of  the  argument  some 
of  these  difficulties  were  pointed  out,  and  it 
was  asked  whether,  after  such  an  agreement 
as  this,  the  temporal  courts  could  pr^ibit 
if  either  party  were  to  sue  in  the  erclcfiias- 
tical  court  for  the  restitution  of  conju^l 
rights;  whether  the  wife,  if  she  committed 
a  felony  in  the  presence  of  her  husband, 
would  be  liable  to  conviction;  whether  th^ 
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oould  be  witnesses  tor  and  against  each  oth- 
er; whether  they  coiild  sue  and  take  each 
other  io  execution?  And  many  other  ques- 
tions will  occur  to  everyone  to  which  it 
will  be  impossible  to  give  satisfactory  an- 
swer. For  instance,  it  may  be  asked  how 
it  can  be  in  the  power  of  any  persons  by 
their  private  agreement  to  alter  the  charac- 
ter and  condition  which  law  results  from 
the  state  of  marriage  while  it  subsists  and 
from  thence  to  infer  rights  of  action  and 
legal  responsibilities  as  consequences  fol- 
lowing from  such  alteration  of  cliaracter 
and  condition;  or  bow  any  power  short  of 
that  of  the  legislature  can  change  that 
which,  by  the  c<Hnmon  law  of  the  land,  is 
established  as  the  course  of  judicial  pro- 
ceedings." Marthall  v.  Rutton,  6  T.  R. 
G46.  Chief  Justice  ^yre  of  the  common 
pleas,  who  retired  shortly  after  the  first 
ar^iunent  of  the  case,  also  concurred  in  this 
opinion. 

It  was  thus  that  the  law  stood  until  the 
death  of  Lord  Kenyon,  in  1802.  During 
that  year  a  case  arcMe  involving  the  valid- 
ity of  an  agreement  between  George  Chnm- 
bers,  his  wife,  and  certain  truBtees.  The 
husbanri  agreed  that  in  case  of  a  future 
separation  the  wife  might  live  where  she 
chose,  without  molestation  from  him,  and 
that  he  would  make  certain  payments  to 
the  trustees  for  her.  A  separation  took 
place.  The  payments  were  not  made,  and 
the  trustees  sued  on  the  corenaut.  The  case 
was  arffued  upon  the  general  invalidity  of 
separation  agreements,  and  especially  up- 
on the  point  that  an  agreement  looking  to  a 
future  separation  is  illegal.  Lord  Ellen- 
borough,  Ch.  J.,  held  the  contract  to  be 
valid,  upon  the  gi-ound  that  "the  question 
which  has  been  agitated  appears  to  have 
berai  laid  at  rest  for  a  long  period  by  re- 
peated decisions  and  the  uniform  practice 
of  the  courts.*^  So  far  as  the  agreement  re- 
lated to  a  future  separation,  he  declared  it 
was  no  worse  than  others  which  bad  been 
upheld.  Rodney  v.  Chambers,  2  East.  283. 
The  case  of  Jiicholla  v.  Danvers,  2  Vern.  671, 
was  relied  upon  as  authority  for  the  prop- 
osition. It  is  true  that,  taking  that  case 
as  reported  by  Vernon,  such  a  holding  might, 
perhaps,  he  inferred.  There  was  such  an 
asTi'eement  between  the  parties,  but  the  court 
did  not  enforce  it.  Proceedings  for  cruelty 
had  been  hml  in  the  ecclesiastical  court  (1 
Fonblnnque,  Kq.  97,  note),  and  this  was 
merely  an  application  for  alimony  in  ac- 
cordance with  the  practice  in  the  chancery 
court*  after  the  Restoration.  Thus,  in  two 
years'  time,  at  the  first  term  presided  over 
by  Lord  Ellenborough,  the  conservative  doc- 
trines laid  down  by  Lord  Kenyon  were  dis- 
approved of,  and  a  decision  was  rendered  of 
BO  radical  a  nature  that  it  flnds  no  support 
in  the  cases  preceding  it.  and  has  not  since 
been  followed  as  an  authority.  A  side  light 
upon  this  case  is  seen  in  the  reference  to  the 
wife  as  "the  Honorable  Jane  Rodney,"  and 
to  the  husband  as  "George  Chambers."  Tn 
the  folloM'ing  year  Lord  E^don  expreased  a 
strong  disapproval  of  Rodney  v.  Chamhert, 
and  of  tba  whole  doctrine  of  separation 
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agreeiaenta.  He  sugeested,  however,  that 
the  practii-e  of  upholding  tlieni  to  a  limited 
extent  ( that  is,  as  to  proiwrty  rights ) 
might  have  become  too  firmly  established 
to  be  overturned.  The  case  went  off  upon  a 
question  of  pleading,  and  was  then  settled 
by  the  parties.  St.  John  v.  St.  John,  11 
Ves.  Jr.  520.  In  1804  the  mast^'r  of  the  rolls 
recognized  the  validity  of  an  agreement  to 
pay  an  annuity  to  a  separated  wife,  without 
diseusaion  of  the  question.  Cooke  v.  Wig- 
ffifia,  10  Ves.  Jr.  191.  In  1806  the  common 
pleas,  by  a  divided  court,  held  that  an  un- 
fulfilled agreement  to  pay  a  separate  allow- 
ance did  not  free  the  husband  from  liabil- 
ity for  necessaries  thereafter  furnished  to 
his  separateil  wife.  y«rae  v.  Oraiij,  2  Bos. 
&  P.  N.  R.  148.  Sir  James  Mansfield,  Ch. 
J.,  dissented,  following  tife  reasoning  of 
Lord  Mansfield  in  the  earlier  cases.  In 
Worrall  V.  Jacob,  3  Meriv.  258,  268  (decided 
in  1817),  Sir  Williom  Grant,  master  of  the 
rolls,  said:  "I  apprehend  i<  to  be  now  set- 
tled that  this  court  will  not  carry  into  exe- 
cution articlM  of  separation  between  hus- 
liand  and  wife.  It  recognizes  no  power  in 
them  to  vary  the  rights  and  duties  growing 
out  of  the  marriage  contract,  or  to  effect, 
at  their  pleasure,  a  partial  dissolution  of 
that  contract.  It  should  seem  to  follow 
that  the  court  would  not  acknowledge  the 
validity  of  any  stipulation  that  is  merely 
accessory  to  an  agreement  for  separation. 
The  object  of  the  covenants  between  the  hua- 
band  and  the  trustee  is  to  give  efBcacy  to 
the  agreement  between  the  husband  and  the 
wife;  and  it  does  seem  rather  strange  that 
the  auxiliary  agreement  should  be  enforced, 
while  the  principal  agreement  is  held  to  be 
contrary  to  the  spirit  and  the  policy  of  the 
law."  He  also  quotes  from  I^ord  Eldon,  as 
follows :  "If  this  were  res  inteffra,  un- 
touched by  dictum  or  decision,  I  would  not 
have  peimitted  such  a  covenant  to  be  the 
foundation  of  nn  action  or  a  suit  in  this 
court.  Bnt  if  dicta  have  followed  dicia,  or 
decision  has  followed  decision,  to  the  extent 
of  settling  the  law,  I  cannot,  upon  any  doubt 
of  mine  as  to  what  ouffht  originally  to  have 
been  the  decision,  shake  what  is  the  settled 
law  upon  the  subject."  Bt.  John  v.  8t. 
John,  11  Ves.  Jr.  526.  Accordingly,  effect 
was  given  to  an  appointment  by  a  separated 
wife  of  property  deeded  by  the  husband  to 
trustees  in  consideration  of  their  agreement 
to  save  him  harmless  from  his  wife's  debts, 
etc.  Shortly  thereafter  the  ecclesiastical 
CO  irt  again  reiterated  its  adherence  to  the 
view  that  these  agreements  are  void. 
"These  courts,  therefore,  to  which  the  law 
has  appropriated  the  right  of  adjudicating 
upon  the  nature  of  the  matrimonial  con- 
tract, have  uniformly  rejected  such  cove- 
nant as  insignificant  in  a  plea  of  bar,  and 
leave  it  to  other  courts  to  enforce  them,  so 
far  as  they  may  deem  proper  upon  a  more 
favorable  view  (if  they  entertain  it)  of  their 
consistency  with  the  principlea  of  the  mat- 
rimonial contract."  Movtimer  v.  Mortimer, 
2  Hagg.  Consist.  Rep.  310.  318.  In  1821  n 
bill  in  equity  was  brought  for  the  cancela- 
tion of  separation  deeds  upon  the  ground 
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that  they  were  contrary  to  the  policy  of  the 
law  and  void.  The  bill  was  dismiased  fur 
the  reason  that,  if  the  plaintiff's  cuntention 
waa  sound,  it  was  as  good  a  defense  to  tho 
deed  at  law  as  in  equit;^.  Lord  Eldon,  again 
roniidering  the  question  at  aame  length, 
said:  "1  perceive  that  it  Beems  to  hare 
struck  everyone  as  extraordinary  that  such 
deeds  should  ever  have  been  supported. 
.  .  .  It  haa  always  seemed  to  me  very 
difficult  to  hold  these  deeds  le^al.  It  seema 
to  be  admitted  that  a  mere  agreement  to 
live  separate  is  one  that  would  not  be  deemed 
valid;  and  it  seems  strange,  as  Sir  William 
Orant  observes,  that,  if  the  primary  object 
be  vidous,  these  auxiliary  provisions  should 
be  held  go<>d,  and  thereby  that  which  the  law 
objects  to  should  be  carried  into  eflTect." 
Wtsatmeath  v.  Westmeath,  Jac.  126,  141, 
142.  Other  chancery  judges  entertained  dif- 
ferent views.  Upon  demurrer  to  a  bill 
brought  to  recover  arrears  of  an  annuity  due 
tinder  a  separation  u^eement,  Ricbards, 
lord  chief  baron  of  the  exchequer,  said; 
"The  question  is,  not  what  the  law  ought  to 
be,  but  what  it  is;  and  ihe  opinions  of 
judges,  however  great  and  learned,  are  not 
to  be  put  in  competition  with  decisions  deter- 
mining the  point  and  settling  the  law." 
Baron  Graham  said:  '"Hie  language  of  re- 
gret is  certainly  found  to  be  used  by  many 
of  the  judges;  but  the  law  is  dearly  estab- 
lished, and  such  demands  have  been  constant- 
ly enforced."  Notwithstanding  this  de- 
clared confidence  in  the  settled  state  of  the 
law,  the  chief  baron  also  said  that  the  case 
involved  "a  grave  question,  of  too  great  im- 
portance to  be  disposed  of  on  demurrer." 
Ron  V.  Willoughby,  10  Price,  2,  decided  in 
1833.  Cases  following  soon  after  this  held 
that  separation  deeds  are  valid,  so  far  as 
tbey  relate  to  an  annuity  for  tbe  wife  {Jee 
V.  Thurlow  [1824]  2  Bam.  &  C.  647;  WiUon 
V.  MiMhctt  [1832]  3  Barn,  ft  Ad.  743) ;  but 
invttlid  if  the  separation  does  not  take  place 
until  a  future  day  {Jlindley  v.  Westmeath 
r  18271  8  Barn.  A  C.  200 ) .  In  1835  the  ques- 
tion first  cnme  before  the  House  of  Lords.  A 
Scotch  nobleman  had  obtained  a  divorce 
from  his  wife  in  tbe  courts  of  that  country, 
and  one  question  was  whether  the  wife  was 
within  the  jurisdiction  of  the  court,  and 
duly  served  with  process.  The  decision 
turned  upon"  the  fact  as  to  her  residence,  and, 
as  she  was  living  apart  from  her  husband 
under  a  separation  agreement,  it  was  argued 
that  she  was  no  longer  domiciled  where  he 
was.  In  speaking  of  the  agreement,  Lord 
Brougham  said:  **Wbat  is  the  legal  value 
or  force  of  this  kind  of  agreement  in  our 
lawT  Absolutely  none  whatever,  in  any 
court  whatever,  for  any  purpose  whatever, 
save  and  except  one  only, — the  obligation 
contracted  by  the  husband  with  trustees  to 
pay  certain  sums  to  the  wife,  the  cestui  que 
tmst.  In  no  other  point  of  view  is  any  ef- 
fect given  by  our  jurisprudence,  either  at 
law  or  in  equity,  to  such  a  contract.  No 
damages  can  be  recovered  for  its  l»«ach;  no 
specific  performance  of  its  articles  can  be 
decreed.  No  court,  dvil  or  consistorial,  can 
take  notice  of  its  odstenee.  80  far  has  the 
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legal  presumption  of  cohabitation  been  car- 
ried by  the  common-law  courts  that  the  most 
formal  separation  can  only  be  given  in  miti- 
gation of  damages,  and  not  at  all  as  an  an- 
swer to  an  action  for  criminal  conversation, 
the  ground  of  which  is  tbe  alleged  Ines  of 
comfort  in  the  wife's  society;  and  all  the  evi- 
dence that  can  be  adduced  of  the  fact  of  liv- 
ing apart,  and  all  the  instruments  that  can 
be  produced  binding  the  husband  to  suffer 
the  separate  residence  of  his  wife, — may, 
even  when  he  has  for  himself  stipulated  for 
her  living  apart,  and  laid  her  under  condi- 
tions that  she  should  never  come  near  him, 
— all  is  utterly  insufficient  to  repel  the  claim 
which  he  makes  for  the  loss  of  her  socie^, 
without  doing  any  act  either  in  court  or  tn 
pnU  to  determine  the  separation  or  annul 
the  agreement."  Lord  Lyndhurst  said: 
"The  strongest  articles  of  separation  may  be 
drawn  up  and  signed  with  full  acquiescence 
of  the  husband  and  wife,  yet  he  may  sue  her 
and  she  may  sue  him  notwithstanding." 
Warrender  v.  Warrender,  2  Clark  ft  P.  488. 
nZI,  SOI.  Tn  the  same  year  the  case  of 
Waits  V.  Jones,  1  Bing.  N.  C.  666,  was  de- 
cided in  the  court  of  common  pleas.  The 
plaintiff  sued  for  mon^  agreed  to  be  paid 
in  consideration  of  bis  executing  a  deed  of 
separation  from  his  wife.  The  defense  was 
that  the  promise  to  execute  tiie  deed  ma  ille- 
gal, and  vitiated  the  whole  agreement.  The 
court  hdd  that  agreements  ^r  fntnre  sepa- 
ration, or  promises  of  payments  to  Induce 
the  same,  are  illegal ;  but  Uiat  an  agreement 
for  a  present  separation  may  be  valid.  It 
was  admitted  that  a  promise  to  separate  in 
consideration  of  a  sum  of  money  was  not 
binding;  but  this  agreement  was  upheld  be- 
cause it  might  be  inferred  that  tbe  separa- 
tion had  already  taken  place,  and  it  did  sot 
aflinnatively  appear  that  this  promise  in- 
duced such  action.  Utkiu  appeal  to  tbe  ex- 
chequer chamber,  the  decision  was  affirmed 
by  a  divided  court.  Lord  Denman,  Ch.  J., 
dissenting,  disapproved  of  separation  deeds, 
and  said:  "If  I  could  venture  to  lay  down 
the  principle  which  alone  seems  to  be  safely 
dediici1)le  from  ail  these  cases,  it  is  this: 
That  when  a  husband  has  hy  his  deed  ac- 
knowledged his  wife  to  have  a  just  canoe  of 
separation  from  him,  and  has  covenanted 
with  her  natural  friends  to  allow  her  a  main- 
tenance during  separation  on  being  relieved 
from  liability  to  her  debts,  he  shall  not  be 
allowed  to  impeach  the  validity  of  that  cove- 
nant." Jonw  V.  Watte,  6  Bing.  N.  C.  341. 
The  judgment  was  affirmed  in  the  House  of 
Lords,  and  tbe  contract  was  upheld  in  a  brief 
opinion.  Jones  v.  Watte  (1842)  4  Mknii. 
ft  O.  1104. 

From  this  time  on  it  seons  to  have  been 
tbe  law  of  Kngland  that  such  contracts  ore 
enforceable,  except  as  to  the  one  provieion. 
which  is  of  their  essence.  Courtis  accepts 
the  rule,  while  acknowledging  the  lack  of 
reason  for  it.  "It  is  in  vain  to  r^ret  the 
perplexities  in  which  the  courts  have  found 
themselves  involved  enfgrciog  the  minor 
and  auxiliary  parts  of  the  agreement  to  aepa- 
rate.  while  they  profess  n>  repudiate  tbe 
principal  and  eBsenttal  put  and  motive  ^ 
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it."  Frampton  y.  Prampto»  (1841)  4  Bear. 
287,  293.  In  1848,  the  House  of  Lords  held 
unequivocally  that  a  separation  agreement 
is  a  valid  contract,  and  speciflc  performance 
of  the  covcnanta  of  the  deed  was  decreed. 
Wilson  V.  WiUon,  1  H.  L.  Cas.  538.  The 
case  goes  solely  upon  the  ground  of  recent 
decinions,  admittii^  that  the  holding  is  op- 
posed to  earlier  precedents.  The  deed  was 
made  to  settie  the  wife's  suit  for  nullitj  in 
the  ecclesiastical  court,  and  the  case  might 
have  l»een  distinguished  on  that  ground. 
Shortly  after  this.  Lord  Romilly,  master  of 
the  rolls,  enjoined  the  breach  of  a  covenant 
not  to  interfere  with  the  wife,  who  was  liv- 
ing separate.  The  upholding  of  separation 
deeds  "in  a  great  number  of  cases"  is  the 
only  reason  assigned  for  the  decision.  Ban- 
den  V.  Rodtcay  (1862)  16  Beav.  207.  The 
doctrine  of  these  later  eases  was  not  whol- 
ly approved  of,  and  in  1858  the  court  de- 
clared that  the  very  basis  of  the  contract 
was  an  a^'eement  which  could  not  be  en- 
forced in  any  court.  Vannttart  v.  Vansit- 
iart,  2  De  G.  ft  J.  249.  In  most  cases,  how- 
ever, the  general  tendenCT  towards  uphold- 
ing-the  agreement  was  followed.  Webster 
V.  Webster,  1  Smale  &  G.  489;  Randle  v. 
QouUl,  8  El.  ft  Bl.  457;  WUliama  v.  Baily, 
L.  R.  2  Eq.  731;  Rowley  v.  Rowley,  L.  R. 
1  H.  L.  Sc.  App.  Cas,  63;  Oibha  v.  Earding, 
■  I*.  R.  S  Eq.  492.  Lord  Chancellor  Westbury, 
in  1862,  enjoined  a  suit  for  restitution  which 
had  been  begun  in  the  divoros  court,  con- 
trary to  the  stipulation  of  a  Sfflroration  deed. 
The  divorce  court  had  succeeded  to  the  ju- 
risdiction of  the  ecclesiastical  court  in  1857 
(20  ft  21  Vict.  chap.  85),  and  administered 
the  law  in  a  similar  manner  (Id.  §  22).  The 
chancellor  justified  the  decision  by  reason- 
ing that  separation  deeds  were  valid,  al- 
though the  ecolesiastical  doctrine  was  dif- 
ferent, because  hy  a  statute  of  Henry  VIII. 
the  eoelesiasticiU  law  was  subordinated  to 
the  common  law;  that  the  decision  of  the 
House  of  Ijorda  in  Wilson  v.  Wilson,  1  H.  L. 
Cas.  538,  overruling  the  earlier  eases,  must 
be  treated  like  a  sbitute;  and  that,  while  a 
voluntary  separation  was  an  offense  against 
the  ecclesiastical  law,  it  was  not  one  against 
the  common  law,  and  therefore,  the  rights 
in  controvert  were  only  private  and  public 
policy  was  not  involved.  Hunt  v.  Bunt,  4 
be  G.  F.  A  J.  221.  The  case  was  appealed 
to  the  House  of  Lords,  but  no  decision  was 
rendered,  as  Mrs.  Hunt  died  pendente  Ute. 
See  Broton  v.  Brotcn,  L.  B,  7  Eq.  185,  191. 
The  reasoning  of  this  case  does  not  seem  to 
have  been  followed,  but  its  conclusions  have 
been  adopted.  In  1879,  Sir  WUliam  Jessel, 
master  of  the  rolls,  tr^ted  the  question  as 
tfetUed  by  the  later  cases.  "For  a  great 
number  of  years  both  ecclesiastical  judges 
and  lay  judges  thought  it  was  something 
very  horrible,  and  against  public  policy, 
that  husband  and  wife  should  agree  to  live 
separate;  and  it  was  supposed  that  a  civil- 
ized country  could  not  longer  exist  if  such 
agreements  were  enforced  by  courts  of  law, 
whether  ecclesiastical  or  not.  But  a  change 
came  over  judicial  <^iniottaa  to  public  poli- 
cy, and  other  oonsiderationa  aros^  and  peo- 
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Ele  be^n  to  think  that,  after  all,  it  mi^ht 
B  better  and  more  beneficial  for  married 
people  to  avoid  in  many  cases  the  expense 
and  the  scandal  of  suits  of  divorce  by  set- 
tling their  diflferences  quietly  by  the  aid  of 
friends  out  oi  court,  although  the  conse- 
quence might  be  that  they  would  live  sepa- 
rately; and  that  was  the  view  carried  out 
by  the  courts  when  it  became  once  decided 
that  separation  deeds  were  not  per  se 
against  public  policy."  Besant  v.  Wood,  L. 
H.  12  Ch.  Div.  605.  In  that  case  the  agree- 
ment provided  that  each  party  should  have 
the  custody  of  one  child.  Afterwards  the 
father  sued  for  and  obtained  custody  of  the 
one  with  the  mother,  the  court  treating  the 
agreement  touching  that  subject  as  void. 
Thereupon  the  wife  sought  to  renew  cohabi- 
tation, but  the  court  deemed  that  the  polity 
of  the  law  made  her  agreement  for  separa- 
tion controlling  over  her,  and  the  considera- 
tion for  it  void  as  to  him.  This  exquisitely 
refined  principle  of  high  honor  does  not  per- 
tain to  the  laws  of  so  young  a  people  as  we 
are."  1  Bishop,  Mar.  ft  Div.  9  6Ma,  note. 
In  the  same  year  it  was  again  decided  that 
an  agreement  not  to  demand  restitution  of 
conjugal  rights  is  a  valid  contract,  and  that, 
since  uy  the  judicature  act  of  1873  all  de- 
fenses are  made  available  in  the  divorce 
courts  that  would  be  available  in  equity,  the 
covenant  is  a  bar  to  proceedings  for  restitu- 
tion. Marshall  v,  iiarahaU,  L.  R.  6  Frob. 
Div.  19.  Finally,  in  1888.  it  was  decided 
that  a  trustee  is  no  Icrager  necessary,  and 
that  the  parties  may  make  the  contract  di- 
rectly with  each  other.  MoOregor  v.  Mo- 
OregoTy  L.  R,  20  Q.  B.  Div.  529.  This  deci- 
sion is  expressly  put  upon  common-law 
grounds,  and  in  no  way  depends  upon  stat- 
utes enlarging  the  powers  of  married  women. 

It  appears  that  the  present  position  of  Uie 
English  courts  has  been  readied  1^  means 
of  a  gradual  abandonment  of  eommon-law 
doctrines.  It  originated  in  the  undoubted 
proposition  that  an  a^eement  by  the  hus- 
band to  support  his  wife  is  not  in  violation 
of  marital  obligation,  but  a  part  perfoi*m- 
ance  of  the  duties  thereby  imposed.  From 
this  has  come  the  whole  elabcnrate  system  of 
annuities  and  other  property  arrangements, 
each  flndiiu  its  real,  if  not  ostensible,  con- 
sideration til  an  agreement  to  live  separate. 
For  a  time  some  other  consideration  was 
always  shown;  as,  for  example,  the  promise 
of  a  third  person  to  furnish  support  to  the 
wife.  liater  this  concession  to  tne  old  law 
was  abandoned;  and,  while  courts  acknowl- 
edged the  inconsistency  of  their  position, 
they  enforced  property  arrangements  that 
depended  solely  upcm  a  prineip&l  agreemoit 
which  was  dedared  to  be  invalid.  Nor  did 
fallacious  reasoning  stop  here.  The  argu- 
ment next  advanced  was  that,  while  it  was 
true  courts  in  words  denied  the  validity  of 
these  agreements,  by  judgments  enforcing 
provisions  dependent  upon  them  the  judges 
really  decided  that  separation  agreements 
were  good  contracts.  It  was  not  without 
some  vigorous  protest  that  this  line  of  argu- 
ment was  accepted  as  sound,  but  it  Anally 
prevailed.   In  one  phase  after  another  it 
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was  adopted,  until  now  it  seems  to  be  held 

thfit  aB  to  everything  but  the  right  to  re- 
marry the  partiea  may  divorce  tnemBelves. 
This  wide  departure  from  the  common  law 
has  been  induced  by  conditiom  which  do  not 
exist  here.  The  arrangement  of  property 
matters  through  trustees,  which  forms  so 
large  a  part  of  English  conveyancing  that 
half  of  the  pxttpertj  in  England  is  vested 
in  nominal  owners  (2  Kent,  Com.  182),  is 
practically  unknown  in  this  state.  It  is  to 
the  conveyancers,  and  their  eagerness  in 
seizing  upon  each  new  opportunity  for  ar- 
ranging  property  matters,  that  the  present 
results  are  largely  due.  Running  tnrough 
many  of  the  opinions  is  found  the  idea  that 
these  ronveyancea  are  now  so  common  that 
the  titles  to  large  amounts  of  property  de- 
pend  upon  them,  and  therefore  they  cannot 
safely  be  disturbed.  Another  fruitful  source 
of  Buch  agreements  was  that  tliere  was  prac- 
tically no  divorce  from  the  bonds  of  matri- 
mony in  England.  Thene  causes  do  not  exist 
here.  The  decisions  which  were  in  part  in- 
duced by  such  conditiona  and  in  part  hy  the 
notions  of  the  tiroes  as  to  "social  policy" 
{Wennhak  v.  Morgan,  L.  R.  20  Q.  B.  Div. 
63i>),  are  not  authority  here  when  in  con- 
flict witli  the  common  law.  The  doctrine 
adhered  to  by  Ijord  Kenyon,  that  if  changes 
in  the  law  are  needed,  they  must  be  made  by 
the  legislature,  still  prevails  in  this  state. 
The  modern  English  rule  has  not  been  gener- 
ally adopted  in  this  country.  Few,  if  any 
American  courts  have  ever  ^;one  so  far  as  to 
enforce  an  agreement  to  live  in  separation, 
or  have  even  sustained  covenants  incident  to 
such  an  agreement,  except  upon  facts  as- 
sumed to  be  suflicient  to  avoid  a  holding  that 
the  promise  to  live  apart  is  valid.  In  a  few 
states  it  is  declared  that  these  agreements 
are  wholly  void.  Collins  v.  CoIUm,  62  K. 
0.  ISit,  M  Am.  Dec.  606;  Simpaon  v.  Simp- 
non,  4  Dana,  140,  142.  The  general  doctrine 
of  these  cAse»  does  not  seem  to  differ  mate- 
rially from  that  of  most  of  the  American  au- 
thorities, but  the  application  of  the  rule  to 
contracts  in  part  dependent  upon  an  illegal 
covenant  is  more  lofrical  and  satisfactory. 
Some  of  the  late  decisions  in  New  Yoric  ap- 
proach more  nearly  to  the  modem  English 
theory  than  those  in  other  states.  The 
great  number  of  re|>orted  cases  in  which 
these  agreements  are  involved  in  one  way  or 
another  sliows  that  they  have  come  to  be  in 
common  use  there.  As  in  England,  the  law 
supporting  them  has  developed  from  small 
beginnings.  In  1811,  in  the  case  of  Baker 
y.  Bamev,  8  Johns.  72,  6  Am.  Dec.  326.  it 
was  decided  that  a  husband  who  had  provid- 
ed suitably  for  a  separated  wife  was  not  lia- 
ble for  goods  thereafter  furnished  to  her,  but 
that,  in  the  absence  of  such  provision,  he 
was  liable  for  necessaries,  in  spite  of  her 
agreement  to  the  contrary.  There  was  no 
discuBsion  of  the  validity  of  agreements  to 
live  separate,  and  the  case  is  disposed  of  in  a 
brief  per  curiam  opinion.  Two  years  later 
it  was  relied  upon  as  an  authority  for  tlie 
proposition  that  upon  the  execution  of  a 
■eparation  agreem«it  the  marriage  union 
''essentially  ceased,**  and  therefore  the  hua- 
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hand  and  wife  were  ctnnpeteiit  witnesaes  for 

or  against  each  other.  Feiuter  t.  Lew,  10 
Johns.  38.  The  weight  of  this  caae  is  moeh 
lessened  W  the  later  opinion  of  the  tbra  chief 
justice.  ''The  general  principle  ia  estab- 
lished that  the  law  does  not  authorize  or 
sanction  a  voluntary  agreement  for  a  sepa- 
ration between  husband  and  wife.  -  .  . 
A  private  separation  is  an  illegal  contract, 
a  renunciation  of  sUpuIatad  duties  from 
whidi  the  parties  cannot  rdeaae  Uienuelves 
by  any  private  act  of  thur  own.  .  .  . 
Nothing  can  be  dearer  or  more  sound  than 
this  conjugal  doctrine."  2  Kent,  Com.  176, 
note  &.  It  was  next  held  that  a  bond  for 
separate  maintenance,  which  was  assumed  to 
he  based  upon  a  contract  to  continue  to  live 
apart,  was  valid  and  enforceable  so  long  is 
the  separation  contiaued.  Baker  v.  Barney, 
8  Johns.  72,  6  Am.  Dec.  326,  was  relied  up- 
on, and  no  distinction  was  noted  between 
a^eeuients  which  do  and  those  which  do  not 
depend  upon  a  covenant  to  live  apart.  8kel- 
thar  V.  Gregory  (1829)  2  Wend.  422.  Re- 
lying upon  these  eases.  Chancellor  Wal- 
wortli,  although  joining  in  Lord  Eldon'a  ex- 
pressions of  regret  at  the  state  of  the  law, 
held  that  an  agreement  for  an  immediate 
separation  was  valid  if  made  tlirough  a  trus- 
tee. Carson  v.  ifurray  ( 1832 )  3  Paige,  483. 
The  opinion  also  stat^  that  a  return  to  co- 
habitation would  restore  the  husband  to  all 
his  marital  rights.  The  l<^c  by  which  it  is 
held  that  the  mem  agreement  to  live  apart  is 
invalid,  and  that  the  covenant  as  to  mainte- 
nance can  be  sustained  only  through  a  trus- 
tee, leads  inevitably  to  the  conclnucn  that 
the  covenant  does  not  in  any  way  affect 
marital  rights.  When  it  is  also  held  that  a 
return  to  cohabitation  restores  such  rigfata, 
and  puts  an  end  to  the  contract  with  the 
trustee,  it  becomes  evident  that  the  true  rea- 
son which  led  the  court  to  sustain  the  agree- 
ment in  the  first  instance  waa  not  given.  If 
the  covenant  did  not  affect  marital  rifrbta, 
its  rescission  could  not  restore  them.  If  the 
rescission  of  the  covenant  was  a  necessary 
accompaniment  of  the  restoration  of  marital 
rights,  its  original  execution  must  have  had 
to  do  with  talcing  them  away.  This  deci- 
sion fairly  illustrates  the  course  taken  in 
other  cases  in  the  court  of  chaneeiy.  Rog- 
ers V.  Rogers,  4  Paige^  516,  27  Am.  Dec  84; 
Heyer  v.  Burger,  Hoffm.  Ch.  1 ;  Champlin  v. 
OhampUn,  Hoffm.  Ch.  55;  Anderson  v.  An- 
derson, 1  Edw.  Ch.  380;  People  v.  Mereein,  8 
Paige,  47.  These  cases  were  not  always  ap- 
proved of.  In  Mercein  v.  People,  25  Wend. 
64,  77,  Justice  Bronson  said:  "It  is  well 
worthy  of  consideration  whether  all  agree- 
ments based  on  the  voluntary  separation  of 
hualwnd  and  wife  are  not  contrary  to  law, 
and  absolutely  void."  Chief  Justice  Nelson, 
in  delivering  the  opinion  of  the  court  deigr- 
ing  to  such  an  agreement  the  effect  of  plac- 
ing the  wife  on  the  footing  of  a  feme  sole  as 
to  suits  at  law,  said  that  in  courts  of  law 
the  agreement  was  "condemned  as  waate  pa- 
per by  the  soundest  principles  of  policy, 
morality,  and  law.**  BeacK  v.  Beath,  2 
Hill,  260,  38  Am.  Dec  684.  la.  many  of  the 
later  cases  agreements  for  supprai;  and  as  to 
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property  have  "been,  upheld,  app&rentiT  with- 
out much  regard  to  whether  they  in  fact  de- 
pended upon  a  oorenant  to  continue  to  live 
separate  {Carpenter  y.  Osbom,  102  N.  Y. 
532,  7  N.  E.  823;  Pettit  v.  Pettit,  107  N.  Y. 
677,  14  E.  500;  Oalusha  v.  Qalusha,  116 
N.  Y.  635,  6  L.  R.  A.  487,  22  N.  E.  llUj 
Clark  V.  Foadiok,  118  N.  Y.  7,  6  L.  R.  A. 
132,  22  N.  E.  1111,  3  N.  E.  130),  until  the 
court  declared  in  terms  that  "it  is  settled  in 
this  state  that  a  contract  between  a  husband 
and  wife  who  have  separated  to  thereafter 
live  apart  is  not  void  on  the  eround  of  pub- 
lic policy"  {Duryea  v.  Bliven,  122  N.  Y. 
567,  26  N.  E.  908).  This  proposition  is  per- 
haps modified  or  explained  by  the  very  re- 
cent opinion  in  which  the  court  said  that  "it 
nmst  be  borne  in  mind  that  a  contract  be- 
tween husband  and  wife  is  void  at  law,  and 
u])Iield  solely  in  equity,  and  then  not  in 
every  ease,  but  only  when  the  provision  for 
the  maintenance  of  the  wife  or  children  is 
suitable  and  equitable."  Hungerford  v. 
Hungerford,  161  N.  Y.  S50,  553,  56  N.  E. 
117,  118.  In  some  other  late  cases  agree- 
ments of  this  sort  are  disapproved  of.  Foil- 
Ion  v,  Foillon,  49  App.  Div.  341,  63  N.  Y. 
■Supp.  301 ;  Whitney  v.  Whitney,  4  App.  Div. 
rjflT,  36  N.  Y.  Supp.  891,  39  N.  Y.  Supp. 
1130;  Friedman  v.  Bierman,  43  Hun,  387. 

In  Massachusetts,  actions  to  enforce  the 
huBband'e  aCTeement  to  pay  money  to  or  for 
a  separated  wife  have  been  sustained. 
Page  v.  Trufant,  2  Haaa.  159,  3  Am.  Deck 
41;  Holhrook  v.  Comato(^,  16  Gray,  109; 
Foa  V.  Davis,  113  Mass.  255,  18  Am.  Rep. 
476.  The  question  of  the  validity  of  such 
an  agreement  when  inseparable  from  a  cove- 
nant to  continue  to  live  apart  arose  in  Al- 
hee  V.  Wyman,  10  Gray,  222.  The  court 
considered  the  English  rule  to  be  open  to 
grave  objections,  and  disposed  of  the  case 
upon  other  grounds.  In  a  recent  case  the 
agreement'  was  sustained  because  the  cove- 
nant to  pay  money  for  support  was  separa- 
ble from  others  whidi  were  objectionable. 
OHme  V.  Borden,  166  Mass.  198,  44  N.  E. 
21 C. 

In  the  United  States  courts  agreements  for 
a  separate  maintenance  are  upheld.  Wheth- 
er they  would  be  if  they  depended  upon  an 
agreement  to  continue  to  live  apart  is  a  ques- 
tion the  court  was  not  called  upon  to  con- 
aider,  and  it  declined  to  discuss  the  subject 
in  any  aspect  the  case  did  not  present. 
Walker  v.  Walker,  9  Wall.  748,  10  L.  ed. 
814. 

The  question  was  early  before  the  Con- 
necticut court,  and  gave  rise  to  much  discus- 
sion. It  was  finally  decided,  1^  a  vote  of 
five  to  four,  that  a  contract  ror  separate 
maintenance  was  valid  if  made  for  what  the 
court  termed  "proper  cause;*'  and  that,  while 
"there  may  be  cases  of  separation  by  agree- 
ment, attended  with  such  circumstances  and 
resting  on  such  foul  principles  that  good 
policy  will  not  support  them,  when  a  case  is 
claimed  to  be  of  that  description  it  is  incum- 
bent on  those  who  claim  it  so  to  show  it." 
'Sichola  V.  Palmer,  5  Day,  47,  52.  53.  A 
disnretionazy  power  of  this  kind  is  broad, 
and  somewhat  novel.  The  practical  result 
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of  exercising  it  would  be  what  Is  set  forth  in 
one  of  the  dissenting  opinions:  "It  is  true, 
it  has  been  said,  that  such  separation  should 
be  admitted  only  in  cases  of  the  most  urgent 
necessity,  and  for  the  strongest  reasons ; 
but  no  line  of  demarcation  can  be  drawn. 
This  decision  proclaims  to  all  who  are  mar- 
ried that  tbey  have  the  right  to  separate  by 
mutual  consent,  as  whim,  fancy,  or  passion 
may  dictate."  Id.  60.  The  true  rule  is 
stated  in  the  dissenting  opinion  of  Judge 
Tnger&oll:  "The  marriage  contract  cannot, 
ad  libitum,  be  dissolved  by  the  parties. 
Nay,  I  presume  in  every  case  application 
must  be  made  to  a  forum  appointed  by  law 
(or  the  purpose,  to  effect  a  dissolution.  It 
follows,  then,  of  - course,  that  every  agree- 
ment the  consideration  of  which  is  the  disso- 
lution, or  the  intended  dissolution,  of  the 
marriage  contract,  is  void,  and  cannot  be 
enforced  in  a  court  of  justice.  What,  then, 
is  a  dissolution  of  itT  I  should  suppose  an 
agreement  to  live  separately,  and  to  perform 
none  of  the  duties  to  each  other,  which  th^ 
solemnly  promised  to  perform  when  the  mar- 
riage took  place,  is  a  dissolution  of  the  con- 
tract, so  far  as  the  parties  can  dissolve  it. 
If  this  be  a  just  position,  every  agreement 
to  carry  into  e/Tect  such  separation  must  be 
against  law.  The  agreement  in  question, 
being  made  to  carry  into  effect  such  separa- 
tion, by  fair  logical  deduction,  is  against 
law  and  void."  Id.  61.  In  a  recent  case  the 
court  of  that  state  said  of  these  contracts: 
"The  principle  upon  which  they  are  sus- 
tained is,  not  that  the  separation  should  be 
enforced,  nor  that  it  is  lawful  for  the  par- 
ties to  contract  to  separate,  but  that  when 
they  are  living  apart  for  causes  rendering 
such  separation  reasonably  necessary  the 
agreement  of  the  husband  to  perform  his 
duty  to  furnish  support  for  his  wife  should 
be  carried  out."  Boland  v.  (yjHeil,  72  Conn. 
217,  44  Atl.  15.  "After  a  marriage  is  en- 
tered into,  the  relation  becomes  a  Btatns, 
and  is  no  longer  one  resting  merely  on  con- 
tract. It  is  the .  relation  fixed  by  law  in 
whi<;h  the  married  parties  stand  to  eacli  oth- 
er, towards  all  other  persona,  and  to  the 
state.  It  continues  so  long  as  the  parties 
both  live,  and  is  ove  from  which  th^  cannot 
separate  themselvea  by  their  own  agreement, 
or  by  their  own  misconduct.  This  status 
can  only  be  disolvcd  by  the  assent  of  the 
state,  which  is  ordinarily  indicated  by  the 
judgment  of  a  competent  court.  When  an 
attempt  is  made  through  the  courts  to  undo 
a  marriage,  the  state  becomes  in  a  sense  a 
party  to  the  proceedings,  not  necessarily  to 
oppose,  but  to  make  sure  that  the  attempt 
will  not  prevail  without  sufficient  and  law- 
ful cause  shown  by  the  real  facts  of  the  case, 
nor  unless  those  conditions  are  found  to  ex- 
ist at  the  time  the  decree  is  made  upon 
which  the  state  permits  a  divorce  to  be  grant- 
ed. The  state  has  an  interest  in  the  main- 
tenance of  the  marriage  tie,  which  neither 
the  collusion  nor  the  negligence  of  the  par- 
ties can  impair."  Andrews,  Ch.  J.,  Allen 
V.  Allen,  73  Conn.  64,  49  L.  R.  A.  142,  46 
Atl.  242.  According  to  these  decisions,  the 
present  law  of  that  state  is  more  nearly  ez- 
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pressed  in  the  dissenting  opiniouB  in  Nioh- 
cU  V.  Palmer,  9  Day,  47]  uian  in  the  pre- 
vailing ones. 

That  a  contract  simply  for  separate  main- 
tenance is  valid  may  be  said  to  be  the  gen- 
eral American  rule.  Randall  v.  Randall,  37 
Mich.  563;  Henderson  v.  Henderson,  37  Or. 
141,  48  L.  R.  A.  766,  60  Pac.  597,  61  Pac. 
130;  Kmcrif  v.  yeig^bour,  7  N.  J.  L.  142,  11 
Am.  Dec.  541 ;  Aspinicall  v.  Aspintoall,  49 
N.  J.  Eq.  302,  24  Atl.  926;  Phillips  v.  Mey- 
ers, 82  111.  67,  25  Am.  Rep.  295;  Luttrell  v. 
Boggs,  168  III.  8G1.  48  N.  E.  171;  Button  v. 
Dutton,  30  Ind.  452;  Robertson  v.  Robert- 
son, 25  Iowa,  350;  Carey  v.  ilackey,  82  Me. 
51"),  6  L.  R.  A.  113,  20  Atl.  84;  Roll  v.  Roll, 
51  3linn.  353,  53  N.  W.  716;  Helms  v.  Fran- 
ciftcus,  2  Bland,  Ch.  544,  20  Am.  Dec.  402; 
Squires  v.  Squires,  53  Vt.  208,  38  Am.  Rep. 
66S;  Gaines  v.  Poor,  3  Met.  (Ky.)  503,  79 
Am.  Dec.  559;  Chapman  v.  Gray,  8  Ga.  341; 
McLaren  v.  Bradford,  62  Ga.  648;  Qarver  v. 
Miller,  16  Ohio  St.  S27;  Button  T.  Button, 
3  Pa.  100;  Buohner  v.  Ruth,  13  lUch.  Ii, 
157;  Goodrich  v.  Bryant,  5  Sneed,  326; 
Bovters  v.  Butohinson,  67  Ark.  15,  53  8.  W. 
309.  In  most  of  the  cases  where  the  ques- 
tion has  been  discussed  the  decisions  have 
been  put  upon  grounds  other  than  that  of 
upholding  an  agreement  to  live  separate.  In 
a  few  cases  courts  have  been  misled  by  the 
fact  that  an  agreement  to  maintain  is  valid 
into  supposing  that  one  to  live  separate  is 
equally  so.  Even  these  courts  agree  that, 
if  there  be  a  covenant  for  future  separation, 
the  whole  deed  is  void.  Yet  this  has  no 
more  tendency  to  promote  a  method  of  liv- 
ing not  approved  by  law  than  an  agreement 
to  continue  a  present  s^iaration.  The  dis- 
tinction, so  far  as  one  exists,  originated  from 
the  rule  that  a  mere  agreement  to  maintain 
a  separated  wife  was  all  that  was  at  first 
recognized.  This  was  put  upon  the  ground 
that  the  husband's  agreement  was  one  to  do 
what  was  a  part  of  his  duty.  It  was  not  the 
fact  that  the  afip-eement  depended  upon  an 
existing  separation,  bttt  that  it  neither  de- 
pended upon  nor  induced 'separation  of  ai^ 
kind,  either  present  or  prospective,  t^at 
made  it  a  valid  contract.  When  there  was 
an  existing  separation,  conveyancers  were 
nkilfiil  enough  to  so  draw  the  agreement  that 
it  appeared  free  from  objectionable  features, 
and  so  it  would  be  upheld;  but,  when  there 
wan  only  a  contemplation  of  separation,  this 
was  not  BO  easily  accomplished.  The  real 
motive  and  consideration  then  appeared  in 
the  contract,  and  for  this  cause  it  would  be 
condemned  by  the  court.  Hence  it  came  to 
he  thought  that,  if  the  parties  had  actually 
separated,  they  might  make  a  leeal  contract 
to  continue  to  live  apart.  "Out  of  these 
.  .  .  propositions. — namely,  that  married 
parties  cannot  validly  contract  to  live  in 
separation,  yet  the  husband  can  obligate 
himself  to  render  her  a  maintenance  wher- 
ever she  resides — comes  the  entire  doctrine 
of  separation  under  articles.  When  we  look 
at  t}ie  coses  we  find  that  they  are  sometimes 
discordant,  and  sometimes  the  particular  de- 
cision proceeded  on  a  misapprehension  of 
true  legal  distinetioiu;  but,  on  the  whole, 
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the  law  as  adjudicated  is  plainly  so  in  our 
country,  and  it  was  so  in  England  until  of 
late,  however  it  may  be  there  now."  I 
Bishop,  Mar.  ft  Div.  S  633.  This  doctrine 
is  the  only  one  which  can  be  snatained  if  it 
be  conceded  that  the  marital  status  is  one 
in  which  the  state  has  an  interest,  and  over 
which  it  may  exercise  a  control.  No  inter- 
mediate rule  ever  has  been  or  can  be  justi- 
fied by  any  process  of  reasoning.  If  it  be 
true  that  the  rights  involved  are  only  pri- 
vate, why  stop  at  the  right  of  remarriage, 
or  object  to  decrees  of  divorce  1^  agreementT 
Tf  it  is  good  law  that  by  their  own  act  hus- 
band and  wife  may  cease  to  sustain  that  re- 
lation, and  may  thus  become  as  strangers, 
what  is  the  principle  that  forbids  one  of 
them  to  remarry  T  No  answer  to  these  ques- 
tions has  been  vouchsafed.  The  courts 
whieh  have  announced  the  extreme  decieionB 
have  thus  far  refrained  from  considering  the 
end  to  which  their  logic  leads.  In  avoid- 
ance of  these  (luestions  and  similar  ones 
asked  long  ago  oy  Lord  Kenyon,  it  is  said 
that  public  sentiment  has  changed,  social 
policy  is  different,  and  courts  must  fashion 
the  law  to  the  demands  of  the  times.  How- 
ever satisfactoiy  this  line  of  argaiaent  may 
be  in  England,  it  cannot  be  foUowed  bere. 
"To  declare  what  the  law  is  or  has  been  is  a 
judicial  ^wer;  to  declare  what  tiie  law 
shall  be  is  legislative.  One  of  the  funda- 
mental principles  of  all  our  government  is 
that  the  legislative  power  shall  be  separate 
from  the  judicial."  Dash  v.  Van  Klecck,  7 
Johns.  477.  498,  5  Am.  Dec.  291.  The  au- 
thorities in  this  state,  so  far  as  they  have 
touched  upon  the  question,  follow  the  com- 
mon law.  In  Pidgin  v.  Oram,  8  N.  H.  350. 
the  husband  and  wife  had  separated,  and  the 
wife  was  living  with  her  father,  who  had 
covenanted  with  the  husband  to  support  her. 
It  was  decided  that  this  agreement  did  not 
free  the  hunband  from  his  obligation  to  sup- 
port his  wife.  So  long  as  its  covenants  were 
performed,  he  would  not  be  liable  for  goods 
furnished  to  her,  because  be  was  in  this  way 
performing  bis  duty.  Tf.  however,  she 
should  he  driven  from  her  father's  house  by 
the  inmates  thereof,  the  husband  would  be 
liable  to  one  who  thereafter  snpnlied  her 
with  necessaries.  Unless  she  leaves  his 
house  against  his  will,  he  is  bound  to  sup- 
port her,  and  she  takes  his  credit  with  her, 
Riimney  v.  Keye^,  7  N.  H.  571;  Allen  v. 
Aldrieh.  29  N.  H.  63.  Bayles  v.  Baj/Us,  21 
N.  H.  312.  53  Am.  Dec.  208,  was  a  suit  upon 
a  note  given  in  consideration  of  a  pnnniM 
not  to  contest  a  libel  for  divorce.  Justice 
Wood  said:  "No  such  agreement,  even  if 
executed,  can  form  a  valid  consideration  for 
either  a  verbal  or  written  promise.  The 
great  and  principal  object  of  the  agreement 
made  between  the  parties  was  to  bring  about 
a  dissolution  of  the  marriage  contract,  and 
to  put  an  end  to  the  various  duties  and  rela- 
tions resulting  from  it.  Any  contract  hav- 
ing any  such  purpose,  object,  and  tendency 
cannot  he,  in  law.  sustained,  but  must  be  re- 
garded as  being  against  sound  public  policy, 
and  consequently  illegal  and  void.  The 
marriage  relation  is  one  to  be  encouraged 
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and  maintained  when  formed.  Such  is  the 
well-settled  policy  of  the  law;  and  its  dis- 
iiolution  or  determination  it  not  to  be  left 
to  depend  upon  the  caprice  of  the  parties. 
If  determined,  it  must  be  done  in  accordance 
with  some  positive  enactment  of  law,  and 
in  due  course  of  judicial  proceedings.  The 
good  order  and  well-being  of  society  require 
.  .  .  this."  The  then  recent  eases  up- 
holding separation  agreements  were  re- 
viewed, but  no  opinion  of  their  soundness 
was  expVessed  bejond  the  suggestive  state- 
ment that  "in  this  state,  at  least,  a  separa- 
tion a  vinculo  ean  only  be  effected  through 
a  decree  of  the  courts  of  law."  From  this 
it  may  well  be  inferred  that  the  court  did 
not  consider  those  cases  as  in  harmony  with 
the  law  here.  Similar  views  of  the  nature 
of  the  status  have  been  expressed  in  other 
pases.  Clark  v.  Clark,  10  N.  H.  380,  34  Am. 
Dec.  165:  6Vo«8  t.  Oroaa,  68  N.  H.  373; 
OroM  V.  arant,  62  N.  H.  676.  So  far  as  the 
English  ideas  are  outgrowths  of  the  early 
form  of  divorce  a  tnenw  et  thoro,  they  are 
not  applicable  here.  Limited  divorces  were 
never  granted  in  this  state.  Paraona  v. 
Parsons.  9  N.  H.  309,  317,  32  Am.  Dec.  362. 
As  early  as  1701  absolute  divorces  were 
here  granted  for  the  causes  for  which  limited 
dirarces  were  granted  under  the  English 
pra>!tice.  Act  Feb.  17,  1791;  Laws  1805,  p. 
280.  In  no  reported  case  in  this  state  has 
an  agreement  to  live  separate  been  passed 
upon  favorably.  What  has  been  said  upon 
the  subject  has  uniformly  been  opposed  to 
the  validity  of  such  a  contract.  The  theory 
that  marriage  is  only  a  civil  contract  is  also 
disapproved  of.  "It  is  an  institution  of  so- 
ciety, having  its  foundation  in  civil  con- 
tract" Croaa  v.  Qrant.  62  N.  H.  676,  684. 
The  whole  doctrine  is  summed  up  by  Chief 
Justice  Doe  in  a  single  sentence:  "The 
marriage  contract  may  be  broken  by  either 
party,  with  or  without  the  consent  of  the 
other;  but  it  cannot  be  rescinded  or  modi- 
fied by  them."  ^erren  t.  ifoora,  50  M*.  H. 
106. 

It  is  not  necessary  to  now  consider  how 
far  the  statutory  power  of  husband  and  wife 
to  contract  as  to  property  matters  extends, 
or  whether  their  agreement  to  release  pro- 
spective rights  in  each  other's  estates  could, 
in  any  event,  be  enforced.  Compare  Bhute 
V.  Sargent,  67  N.  H.  305,  36  Atl.  282,  with 
Reedy.Blaiadell,lG  N.  H.  194.  41  Am.  Dee. 
722;  Cutter  v.  Butler,  2!>  N.  H.  343,  57  Am. 
Dee.  330,  and  Httt/e9  v.  Seavey,  60  N.  H.  308, 
46  Atl.  160.  Conceding  that  the  right  ex- 
tends to  the  release  of  every  property  inter- 
est, present  and  prospGctive,  it  cannot  avail 
this  plaintiff.  Modern  legislation  enlarging 
the  rights  of  married  women  as  to  contracts 
and  torts  has  not  destroyed  the  marital 
status,  as  defined  by  the  common  law. 
"There  is  nothing  in  the  series  of  statutes  by 
which  her  rights  and  privileges  have  gradu- 
ally approximated  an  equality  with  those  of 
her  husband  that  abrogates  the  marital 
rights  of  trust  and  confidence  incident  to 
the  relation  in  all  stages  of  society.  .  .  . 
The  obligations,  the  disabilities,  and  the 
privileges  inherently  consequent  upon  the 
R.  A. 


marriage  union  remain  unchanged.  .  .  . 
While  unjust  disabilities  of  the  wife  have 
been  'removed,  there  are  implied  stipulations 
of  the  contract  whidi  eacQ  party  remains 
justly  disabled  to  violate."  Laton  v.  Bal- 
com,  64  N.  H.  92,  95,  96,  6  Atl.  37,  39,  40. 
"The  incidental  changes  of  conjugal  rights 
and  duties  are  such  only  as  are  reasonably 
and  necessarily  implied."  Cross  v.  Grant, 
62  N.  H.  675,  085.  "These  statutes  have  not 
taken  away  the  right  of  either  party  to  the 
marital  contract  to  have  the  affection,  socie- 
ty, and  aid  of  the  other."  Ott  t.  HentaU 
(N.  H.)  51  L.  R.  A.  226,  47  Atl.  80.  An 
agreement  renouncing  marital  rights  is  void. 
An  agreement  touching  property  rights  may 
be  valid.  If  covenants  of  each  kind  occur 
in  the  same  agreement,  its  validity  must  be 
determined  by  the  ordinary  rules.  If  the 
pi  omises  are  separate,  and  uie  consideration 
is  divisible,  the  l^al  part  of  the  oontraet 
is  upheld;  but,  if  the  consideration  is  en- 
tire, the  whole  must  fail.  Biaby  v.  ifoor, 
51  N.  H.  402.  Applying  this  test  to  the 
agreement  in  the  present  case,  the  result  is 
at  once  apparent.  The  husband  agreed  to 
separate  on  friendly  terms,  and  to  make  no 
demand  on  the  wife  nor  her  property  after 
tiiat  date.  The  wife  made  a  similar  agree- 
ment on  her  part.  The  agreement  to  live 
separate  is  not  distinct  from  that  as  to  prop- 
erty. There  is'  no  separate  promise,  upon 
separate  consideration,  as  to  the  legal  and 
illegal  parts.  They  are  blended  together 
without  discrimination.  The  wording  of  the 
WTiting  and  the  facts  sumunding  the  sepa- 
ration all  tend  to  show  that  the  dissolution 
of  the  marriage  relation  was  the  object  the 
parties  had  in  view.  All  other  matters  were 
merely  incidental  to  this  main  purpose.  The 
agreement  was  an  attempt  by  a  liusband  and 
wife  to  do  that  which  the  court  could  not 
have  done,  either  upon  the  application  of  one 
of  the  parties  or  with  the  consent  of  both. 
They  were  desirous  of  dissolving  the  mari- 
tal relation;  and,  although  no  cause  for  di- 
vorce existed,  they  entered  into  this  agree- 
ment, whereby  each  attempted,  not  only  to 
release  all  the  rights  then  held  as  against 
the  other,  but  also  to  absolve  the  other  from 
all  duties  attendant  upon  the  married  utato. 
It  is  not  an  agreement  made  up  of  distinct 
parts,  but  a  harmonious  whole,  the  main  ob- 
ject of  which  is  the  dissolution  of  the  mar- 
riage tie.  It  had  its  inception  in  the  wife's 
declaration  of  her  intention  to  leave  her  hus- 
band's house.  The  agreement  as  to  prop- 
erty is  merely  incidental,  while  anything  in 
the  nature  of  a  provision  for  the  support  of 
the  wife  is  wholly  lacking.  It  is  hardly 
open  to  doubt  that,  if  they  had  intended  to 
continue  to  live  as  husband  and  wife,  they 
would  not  have  contracted  as  to  prjperty 
rights.  In  any  event,  it  does  not  appear  that 
there  would  have  been  such  a  contract,  or 
tnat  the  agrecmrat  on  that  subject  is  inde- 
pendent of  the  illegal  promise  to  separate. 
"Whether  the  illegality  extends  to  the  whole 
or  only  a  part  of  the  consideration  is  in.ma- 
terial.  tfhe  contract  was  entire,  and  in  such 
case  the  whole  is  void  if  tainted  with  ille- 
gality in  any  part."    Weeka  v.  BUI,  38  N. 
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H.  190,  203;  Rinds  v.  Chamberlain,  6  N.  H. 
225,  227.  The  executor  also  contends  that 
his  first  reason  for  appeal  ( that  the  defendant 
has  no  interest  in  the  estate)  is  well  found- 
ed, because  the  husband  "willingly  aban- 
doned his  wife,  and  has  absented  himself 
from  her,  or  has  wilfully  neglected  to  sup- 
port her  ...  for  the  term  of  three 
years  next  preceding  her  death."  Pub. 
Stat.  chap.  195,  §  18.  The  object  of  this 
statute  is  to  deprive  a  wrongdoer  of  certain 
rights  which  he  would  otherwise  possess.  It 
applies  to  a  "deserting  husband"  (Martin 
V.  Sicanton,  65  N.  H.  10,  11,  18  Atl.  170, 
171),  and  there  is  no  desertion  where  there 
is  a  Beoaration  by  agreement  {Moorea  v. 
Moorea,  16  N.  J.  Eq.  275,  280;  1  Bishop, 
Mar.  DiT.  ft  Sep.  S  1662).  There  was  here 
no  abandonment  and  no  wilful  neglect  to 
support,  in  the  sense  in  which  those  terms 
are  used  in  the  statute.  There  was  no  de- 
nial by  the  husband  of  any  right  which  the 
wife  desired  to  enjoy.  She  was  not  aban- 
doned, but  menHj  permitted  to  go  the  way 
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of  her  own  choosing.  She  was  not  wilfaUj 
neglected,  but  was  left  to  her  own  reaouroM 

nt  her  own  request. 

It  is  also  contended  that  the  defendant's 
rights  are  cut  off  because  in  certain  cases 
the  wife  of  a  nonresident  may  convey  her 
property  as  though  sole.  Pub.  Stat.  chap. 
176.  S  8.  The  object  of  this  sUtute  is  to  al- 
low the  wife,  in  such  a  case,  to  numaee  her 
property  as  she  chooses.  It  looks  wholly  to 
transactions  during  life.  Its  objects  would 
not  be  promoted  by  a  construction  whi<A 
would  include  a  disposition  of  property  by 
will.  The  language  used  aptly  egresses 
the  purpose;  for  while,  in  a  technical  sense, 
a  will  may  be  said  to  be  a  conveyance,  the 
ordinary  rule  is  that  it  is  not  included  when 
that  term  is  used.  Jenckes  v.  Smithfield 
Probate  Ct.  2  R.  I.  256.  256;  May  T.  Stmigh- 
ter,  3  A.  K.  Marsh.  509. 

Appeal  diamiated. 

All  concur. 
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Jotn  DICKINSON,  Appt., 

V. 

WiUiam  P.  JOHNSON  et  al 

(  Ky.  ) 

1.  PvMle  ofllc«»  recelvinv  no  more 
tban  46.000  p«r  year  for  tbeir  Bervlcea 
should  not,  on  grounds  of  public  policy,  be  re- 
quired by  the  courts  to  set  apart  any  part  of 
their  salaries  for  the  payment  of  their  debts. 

S.  laTeatmenta  of  salarr  1>r  «  paMlc 
oMeer  In  real  estate  are  not  exempt  from 
the  claims  of  antecedMt  creditors,  even 
though  the  conveyance  has  been  taken  In  the 
name  of  Us  wife. 

(March  9,  1901.) 


NoTH. — EaemptUtn  of  o^leer't  colory  from  oIoIdm 
of  hit  credltort. 

I.  Crtdttort'  MUt  oad  ntppJemoitmy  pro- 
oeedinga. 

II.  On  the  ground  of  pubHe  pelloy. 

III.  Statutory  provisiotu. 

IV,  School  teacher^g  talory. 

T.  Offloem  of  muniotpal  oorporationa  to  JTen- 

tuckif. 
VI,  Bitmmary. 

I.  Credttorf  btltt  and  •upplmneatarv  proceed- 

Id  Dickinson  v.  Johnson,  which  waa  a  pro- 
ceeding In  aid  of  execution.  It  was  held  that  the 
clerk  of  a  county  court  could  not  be  required  to 
set  apart  from  time  to  time  a  portion  of  his 
salary  for  the  payment  of  the  claims  of  his 
creditors.  This  was  on  the  ground  that,  as  the 
Constitution  prohibits  any  ofBcer  except  the 
governor  from  receiving  a  greater  compensation 
than  |5,000  per  year.  It  would  be  contrary  to 
public  policy  to  subject  his  salary  to  the  claims 
of  his  creditors.  But  It  was  held  that  salary 
invested  In  reel  estate  could  be  subjected  to  the 
creditor's  claim.  The  conrt  said  that  they  had 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County 
in  favor  of  defendants  in  an  action  to  sub- 
ject property  belonging  to  them  to  the  pay- 
ment of  a  jud^ent  which  had  been  recov- 
ered by  plaintiff  against  William  P.  John- 
son. Jtnveraed. 

The  facts  are  stated  in  the  opinion. 
Meetirs.  W.  W.  Thun  and  Stanley  E. 
Slosa,  for  appellant: 

Under  the  Kentucky  Civil  Code  of  Prae- 
tice,  §  439,  the  salary  of  a  public  oETieer, 
even  though  be  be  an  officer  of  the  state  or 
county,  and  even  though  his  salary  is  not 
liable  to  attachment  or  garnishment,  may  be 
sequestwed  by  the  oomrt,  and  applied  in 
satisfaction  of  the  judgment  against  him. 

decided  that  ioTeatments  ot  pension  money 
coald  be  subjected  to  the  claims  of  creditors 

for  an  antecedent  debt.  "And  It  would  be  en- 
tirely InconalBtent  with  such  a  rule  to  bold  that 
offlcers'  tees  or  salary  Invested  In  real  estate 
idionld  be  exempt  from  antecedent  d^ts,  even 
If  we  were  deciding — which  we  do  not — that  an 
officer's  fees  or  salary  are  exempt  by  statnte 
from  the  debts  of  the  officer." 

This  action  appears  to  have  been  an  effort 
to  anticipate  future  salary,  as  the  case  does  not 
Indicate  that  there  waa  any  money  due  at  the 
time.  The  ruling  In  this  case  does  not  seem  to 
have  been  on  the  ground  that  a  creditor  cannot 
require  his  debtor  to  labor  and  thus  pay  tbe 
debt,  but  on  the  ground  that  "public  policy  de- 
mands that  the  courts  refuse  to  require  any  of- 
ficer to  set  apart  any  part  of  bis  salary  for  the 
payment  of  hie  debts."  If  the  salary  bad  been 
earned  the  ruling  might  have  been  different.  la 
this  state  the  cases  hold  that  a  school  teacher's 
salary  and  Jailer's  fees  cannot  be  garnished,  bat 
that  municipal  officers'  salaries  may  be. 

There  Is  some  conflict  of  aotborlty  In  regard 
to  whether  an  offlcer's  salary  that  has  been 
earned  Is  subject  to  the  claims  of  his  creditors 
In  proceedings  In  aid  of  exeeatloa  or  In  supple- 
mentary  proceedings. 
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Singer  de  T.  Stone  Co.  v.  Wheeler,  6  III. 
App.  225;  Pendleton  v.  Perkins,  49  Mo.  566; 
Dill.  Mun.  Corp.  101,  and  notee;  2  Shinn, 
Attachm.  |  601;  Luthy  y.  Woods,  1  Mo. 
App.  171;  M'Dermutt  v.  Strong,  4  Johns. 
Ch.  690;  LyeU  t.  St.  Clair  County,  3  Mc- 
Lean, 680,  Fed  Cas.  No.  8,621;  Furlong  v. 
Thomuen,  19  Mo.  App.  364;  Tarbell  v. 
Grigg$,  3  Paige,  208,  33  Am.  Dec.  790; 
Browning  v.  Bettia,  8  Paige,  568;  Smith  t. 

 ,  4  Edw.  Ch.  653;  McCoun  v.  Dor- 

sheimer,  Clarke,  Ch.  144;  Httdley  v.  Peabody, 
13  Gray,  200;  Biggin  v.  Hillard,  56  Ark. 
47G,  20  S.  W.  402;  Knight  v.  Nash,  22  Minn. 
452;  Whidden  v.  Drake,  6  N.  H.  13;  Bray 
V.  Wallingford,  20  Conn.  416;  Newark  t. 
Funk,  15  Ohio  St.  462;  S  Enc.  PI.  &  Pr.  pp. 
393,  409,  446;  Kj.  Civil  Code  of  Practice,  § 
439;  Heiatt  v.  Barnes^  6  Dana,  222;  Samuel 
V.  EUit,  12  B.  M«i.  483;  Samuel  r.  Baiter, 


3  Met.  260;  Farmers'  Bank  t.  Morris,  79 
Ky.  157;  Kobion  v.-  Walker,  82  Ky.  61; 
Coakley  v.  Vndencood,  13  Ky.  L.  Rep.  654, 
17  S.  W.  7;  Johnson  v.  Elkins,  90  Ky.  163, 
8  L.  R.  A.  552.  13  S.  W.  448;  Hudspeth  v. 
Harrison,  6  Ky.  L.  R^.  304  ;  3  Barbour's  Di- 
gest, p.  547,  S  23;  Sodmatt  y.  Mueselman, 
12  Bush,  354,  23  Am.  Rep.  724 ;  Portsmouth 
Gas  Go.  V.  Banford,  97  Va.  124,  45  L.  R.  A. 
246,  33  8.  E.  516;  Roe  v.  Bcanlan,  98  Ky.  24, 
32  S.  W.  210;  Hinsdale-Doyle  Granite  Co. 
V.  Tilley,  10  Fed.  799;  Teeter  v.  Williama, 
3  B.  Mon.  662,  39  Am.  Dec.  485 ;  Kennedy  v. 
Aldrioh,  5  B.  M<hi.  141;  Speed  t.  Brown, 
10  B.  M(XL  108;  Sirdeing  Fund  Oomra.  y, 
Vorthem  Bank,  1  Met  (Ky.)  182;  Field  v. 
Chipley,  79  Ky.  260,  42  Am.  R^.  216;  New 
Orleans  v.  Fisher,  34  C.  C.  A.  16.  63  V.  8. 
App.  465,  91  Fed.  674. 
The  real  estate  stajiding  in  Mrs.  John- 


In  Wallace  t.  Lawyer,  64  Ind.  601,  23  Am. 
Rep.  661,  holding  that  a  body  politic  and  corpo- 
rate eanaot  be  required  to  answer  as  to  its  In- 
debtedness In  a  proceeding  supplementary  to  ex- 
ecution, and  that  the  wagea^  (eee,  or  salaries  of 
a  county  auditor,  due  from  the  county,  cannot 
be  aabjected,  in  the  bands  ot  the  county,  to  the 
payment  of  hla  debts  und^  proceedings  supple- 
mentary to  exeeatl<»i.  It  was  said :  "All  the 
cases  we  bare  consulted  upon  thm  questloivi 
seem  to  rest  tfaelr  decisions  upou  a  branch  of 
tbe  great  public  principle  which  exempts  an  am- 
bassador, a  foreign  minister,  cbaive  d'affaires, 
conml,  members  oi  a  legislature,  or  other  pub- 
lic functionaries,  while  in  office  and  In  the  pub- 
lic service,  from  civil  arrest  or  other  legal  em- 
barrasBment  at  tbe  suit  of  a  private  party. 
Without  such  a  rule.  It  would  frequently  be  in 
the  power  of  an  Individual  to  endanger  tbe  pub- 
lic Interests,  or  even  check  the  wheels  of  gov- 
ernment, which  would  be  a  far  greater  public 
evfl  than  the  occasional  delay,  or  even  sacrlBce, 
of  a  private  right.  The  exemption  Is  not  given 
CO  the  person  for  a  private  advantage,  but 
granted  to  the  office  trota  public  necessity."  It 
was  claimed  that  there  could  be  no  exemption 
unless  it  was  speclflcally  claimed.  The  court 
said :  "In  an  equitable  proceeding,  like  the 
present,  seeking  specific  property,  when  tbe  flr.d- 
ing  Is  that  the  defendant  1b  a  resident  house- 
holder, and  shows  tbat  he  had  no  property  sub- 
ject to  execathm  over  the  amount  exempt  by 
law,  the  court  will  not  grant  the  plaintiff  relief, 
against  which  It  Is  apparent  that  the  defend- 
ant. In  another  or  further  proceeding,  has  a 
good  defense  at  law.  The  court  having  Juris- 
diction of  the  whole  matter  grants  the  entire 
relief." 

And  In  Boeller  v.  Ames,  SS  Minn.  132.  22  N. 
W.  177,  It  was  held  In  proceedings  supplemen- 
tary to  execution  that  a  receiver  would  not  be 
appointed,  nor  would  the  defendant  be  required 
to  assign  to  the  receiver  a  warrant  directed  to 
be  drawn  for  his  past  salary.  It  was  idso  held 
that  tbe  fact  that  tbe  mayor  was  out  of  office 
would  not  change  the  rule,  as  public  policy 
would  forbid  that  such  salary  be  subjected  to 
creditors.  In  this  case  It  was  said  that  numer- 
ous authorities  hold  that  municipal  corporations 
are  exempt  from  gamlebmeut ;  but  it  has  also 
often  been  held  that  the  salary  of  a  public  of- 
ficer, due  him  from  a  municipal  corporation, 
cannot  be  Intercepted  by  bis  creditors  on  the 
grounds  that  officers  are  public  servants ;  tbat 
tbe  public  have  a  right  to  fill  those  offices; 
that  these  officers  are  usually  dependent  on 
their  salsry  for  their  support,  and  that  the  ef- 
ficiency of  their  services  may  depend  upon  the 
64L.'R.A. 


prompt  payment  of  their  salaries.  The  ooort 
said  that  the  doctrine  rests  upon  an  entirely 
different  reason  from  that  assigned  for  exempt- 
ing municipal  corporations  from  gamlsbment, 
and  Is  Independent  of  the  question  where  tbe 
corptnatlon  or  its  officers  are  made  parties  to 
the  proceedings,  and  that  frequently  these  rea- 
sons havs  been  confounded  by  courts  and  in  tbe 
citation  of  authorities. 

In  IMscoIl  V.  Kelly,  5  Ohio  N.  P.  243.  in  pro- 
ceedings In  aid  of  execution.  It  was  held  that 
under  tbe  Ohio  statutes  the  necessary  earnings 
for  three  montlu  were  exempt.  See  subd.  III., 
atatutory  provistone. 

Under  lords'  act,  82  Oeo.  II.  chap.  2S,  |  13, 
providing  that  a  prisoner  before  he  Is  discharged 
Shalt  deliver  In  a  schedule  of  all  hie  estates,  real 
or  personal,  or  which  he  or  any  person  In  trust 
for  him  Is  Interested  In  or  entitled  to,  the  cred- 
itors csnnot  compel  an  officer  to  Include  his  half 
pay  in  his  schedule  as  bankrupt.  Ftarty  v.  Od- 
ium. 3  T.  R.  681.  In  this  case  Kenyon,  Ch.  J., 
aald :  "It  would  therefore  be  highly  Impolitic 
to  permit  them  to  be  assigned,  tor  persons  who 
are  liable  to  be  called  outiin  tbe  service  of  their 
country  ought  not  to  be  token  from  a  state  of 
poverty."  Buller,  J.,  said:  "It  tbe  question 
hod  been  whether  or  not  tbe  pay  which  was  ac- 
tually due  might  be  assigned,  I  should  have 
thought  it,  like  any  other  existing  debt,  assign- 
able :  but  that  does  not  extend  to  future  accru- 
ing payments." 

In  MiB  parte  Butler,  1  Atk.  210,  1  Ambl.  7S, 
where  an  application  was  made  for  tbe  sale  of 
the  office  of  under-marsbal  for  the  benefit  of 
creditors,  under  the  bankrupt  law,  the  question 
was  whether  the  office  Is  of  such  a  natnre  that 
the  creditors  can  lay  hold  of  the  salary  belong- 
ing to  It.  It  was  held  that  tbe  assignees  could 
sell  the  office  of  under-marsbal  of  the  city  of 
London  as  It  Is  not  within  the  statute  of  Sdw. 
VI.,  which  concerns  the  execution  of  Justice,  and 
that  If  the  bankrupt  r^sed  to  comply  with  the 
order  subBtltutlng  the  purchaser  he  would  be 
committed  to  the  Fleet  until  he  complied.  The 
Lord  Chancellor  said  that  he  had  no  doubt  but 
that  he  bad  the  power  to  lay  his  bands  upon 
the  psy  of  sn  army  officer  for  the  benefit  of  bis 
creditors.  If  he  should  become  bankrupt.  The 
effect  of  this  decision  had  been  orerniled  In 
Flarty  v.  Odium.  3  T.  R.  681. 

But  after  an  official'  was  out  of  office  and  had 
sued  tbe  municipal  corporation  for  fees  and 
emolnments.  It  was  held  that  whatever  of  exemp- 
tion may  have  Inhered  In  his  original  claim  had 
been  lost  In  this  new  and  rsdlcally  different  fonn 
which  It  Imd  assumed  at  his  Instance,  and  as  the 
result  of  hosUle  litigation  Instituted  by  him. 
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Bon'a  name  wu  really .  bought  with  the  de- 
fendant's (\V.  F.  Jt^nson's)  money,  and  the 
attempt  to  put  the  title  in  her  should  be 
adjud^  fraudulent,  and  the  property  sold 
to  satisfy  this  debt. 

iMVvlle  V.  Clark,  18  Ky.  L.  Rep.  754,  38 
S.  W.  481;  Allen  v.  Busaell,  78  Ky.  108; 
Adams  v.  O'Jiear,  80  Ky.  129;  Dohoney  t. 
Dohoncy,  7  Bush,  217;  Brady  v.  Briscoe, 
2  J.  J.  Marsh.  212;  Trimhle  v.  Ratcliff,  9 
B.  Mon.  511;  Enders  v.  Williams,  I  Met. 
(Ky.)  346;  Duhme  v.  Young,  3  Bush,  343; 
Lewis  T.  Taylor,  96  Ky.  556,  29  8.  W.  444; 
Hurd  V.  Bickford,  85  Me.  217,  27  Atl.  107; 
SoutkKorth  V.  Edmands,  152  Mass.  203,  0 
L.  R.  A.  118,  25  N.  E.  106;  2  Pom.  Eq.  Jur. 
74!) ;  Trefethen  v.  Lynam,  90  Me.  376,  38  L. 
K.  A.  1!)0,  38  Atl.  335;  Boggess  v.  Richards, 
39  W.  Va.  567.  26  L.  R.  A.  537,  20  S.  E.  599; 
Edclmuth  V.  Wybrant,  21  Ky.  L.  Rep.  929, 

Baird  v.  Rogera,  95  Tenn.  492,  32  S.  W.  630. 
In  tbls  caw  tbe  roart  aald:  "He  standB  now 
on  tbe  same  level  with  creditors  of  tbe  corpora- 
tion wboae  Judgments  rest  on  general  Indebted- 
ness. And,  Bs  to  one  of  these,  we  do  not  think 
it  could  be  maintained  that  he  coald  saccessfaily 
Insist  upon  this  exemption  tor  bis  protection  In 
tbe  event  an  effort  was  made  to  reach  his  Jadg- 
ment  b;  one  of  his  creditors.  It  mar  he  that 
tbe  corporation  might  do  so  for  Its  own  relief, 
upon  the  authority  of  the  cases  before  referred 
to,  but,  If  so.  It  is  clear  that  this  right  would 
be  one  personal  to  It,  and  one  which  the  defend* 
ant  debtor  could  not  call  Into  activity,  of  his 
own  motion,  for  his  own  defense." 

And  In  Mays  v.  Frazer,  8  Tenn.  Ch.  418,  It 
was  held  thnt  a  Judgmeot  creditor  may  upon 
tbe  return  of  an  execution  "No  goods,"  file  a 
bill  In  chancery  to  reach  money  In  the  hands  of 
the  present  clerk  of  tbe  supreme  court,  collected 
to€  the  Judgmoit  debtor,  being  fees  due  for  serv- 
loes  retired  by  him  as  former  clerk  of  tbe  an- 
preme  court.  The  bill  In  this  case  was  held  not 
demurrable  as  it  did  not  show  that  the  money 
was  held  by  tbe  present  clerk  by  virtue  of  his 
office,  nor  subject  to  tbe  orders  of  tbe  court. 
Ihe  court  said:  "It  may  be  that  the  money  Is 
held  by  the  defendant  by  virtue  of  his  office,  and 
subject  to  the  orders  of  tbe  o'ourt,  but  the  bill 
does  not  directly  aver  the  fact,  nor  state  such 
a  case  as  fairly  Implies  the  facL" 

And  where  all  services  to  entitle  a  Federal 
marshal  to  bis  salary  bad  been  rendered  at  the 
time  of  Oling  complainant's  bill  for  a  receiver. 
It  was  held  that  such  salary  may  be  reached  by 
tbe  creditor,  although  It  had  not  become  actu- 
ally payable  when  the  bill  was  Sled.  Browning 
V.  Bettls.  8  Paige.  S68.  In  this  case  It  was 
said:  "But  the  complainant  had  no  right  to 
reach  by  this  bill  tbe  compensation  to  which 
tbe  Jud^ient  debtor  might  thereafter  become 
entitled,  under  the  laws  of  the  United  States, 
when  he  should  have  completed  the  census  and 
made  a  retam  thereof  to  the  marshal.  In  tbe 
ease  of  Carr  v.  KIrby,  which  came  before  this 
court  upon  an  appeal  from  a  decision  of  tbe 
vice  chancellor  of  tbe  first  circuit,  and  was 
decided  here  March  T,  1S37,  the  complainant  in 
a  creditors'  suit  was  permitted  to  reach  the  sal- 
ary of  a  schoolmaster  which  had  been  wholly 
and  completely  earned  by  tbe  performance  of  all 
the  services  required  to  entitle  htm  to  the  same, 
before  the  lillug  of  the  bill,  although  by  tbe 
terms  of  the  sgreement  with  his  employers  the 
salary  was  not  payable  until  four  days  after- 
wards. In  that  case  tbe  court  decided  that  tbe 
quarter's  salary  was  an  existing  debt  at  tbe 
time  of  the  filing  of  the  bill,  thougb  payable  in 
/wturo.  But  In  the  snbsequoit  case  of  Wuod- 
51  L.  R.  A. 


P3  8.  W.  528;  O'Kane  t.  Vinnedge,  21  Ky. 
L.  Rep.  1551,  55  S.  W.  711. 

The  salary  of  ev«i  a  state  officer  may  be 
reached  by  a  proper  proceeding. 

llioiigh  the  salaries  of  officors  are  not  lia- 
ble to  attachment^  they  can  yet  be  reached 
by  creditor's  bill. 

Speed  V.  Brown,  10  B.  Men.  108 ;  Vevark 
V.  Funk,  15  Ohio  St.  462;  Pendleton  v.  Per- 
kinti,  49  Mo.  565;  Furlong  v.  Thomasen,  19 
Mo.  App.  364;  Singer  d  T.  Stone  Co.  v. 
Wheeler,  Q  111.  App.  225;  Browning  v.  Bet- 
tit,  8  Paige,  568;  Kingman  r.  Frank,  33 
Hun,  471;  McCotin  v.  Dorskeimer,  1  Clarke. 
Ch.  144;  Thompson  v.  A' iron,  3  Edw.  Ch. 

457:  Smith  v.   ,  4  Edw.  Ch.  6o3; 

Clark  V.  Bert,  2  Kan.  App.  407,  42  Pac. 
733;  Riggin  v.  Hiltard,  56  Ark.  476,  20  S. 
W.  402. 


worth  V.  Gillespie,  In  chancery,  May  7,  1S3!>. 
this  court  decided  that  a  creditors'  bill  could  not 
reach  a  compensation  to  become  due  to  the  de- 
toidant  at  a  future  time,  for  the  performance  of 
services  not  yet  completed,  and  where  he  would 
have  no  legal  or  equitable  right  to  demand  pay- 
ment for  the  services  performed  at  tbe  time  of 
filing  of  tbe  bill  in  case  he  should  thereafter  neg- 
lect to  complete  tbe  services  which  had  not 
then  been  rendered." 

In  UcCoun  v.  Dorshelmer,  Clarke.  Ch.  144. 
on  a  bill  In  equity  after  a  Judgment  and  return 
of  execution.  It  was  held  that  an  injunction 
would  be  granted  to  restrain  tbe  defendant 
collecting  the  salary  earned  as  postmaster 
In  order  that  the  same  ^onld  be  placed  In  the 
bands  of  a  receiver.  But  as  to  foture  salary 
it  could  not  be  reached  by  a  creditors'  bill. 

And  in  Campbell  v.  Genet,  2  Bllt.  290,  It  was 
said  that  on  proceedings  supplementary  a  salanr 
not  yet  earned  could  not  be  reached ;  but  a  sal- 
ary assigned  to  the  ofDclal  before  the  filing  of 
the  bill,  though  not  payable,  could  be  reached. 

Tbe  surplus  of  tbe  half-pay  of  a  lunatic  offi- 
cer of  tbe  government  having  reached  tbe  beue- 
liclar}',  and  being  in  the  bands  of  bis  committee 
and  not  needed  for  the  lunatic's  subsistence, 
may  be  applied  with  the  sanction  of  the  court 
for  t*ie  payment  of  his  debts.  Giwyn's  Appeal, 
67  Pa.  307.  In  this  case  tbe  court  said :  "It 
may  be  admitted  that  the  half-pay  of  an  officer 
of  the  government  is  not  liable  to  be  taken  by 
creditors  under  any  form  of  process — by  levy, 
sale,  attachment,  or  sequestration.  The  author- 
ities cited  are  to  this  effect.  Being  Intended  as 
a  means  of  subsistence,  It  will  not  be  permiited 
to  be  diverted.  .  .  .  But  when  the  half -pay 
has  reacbed  the  beneficiary,  and  has  lost  its  dis- 
tinctive character,  and  when  as  money  It  is  Id 
a  proper  sense,  as  here,  a  distributable  fund  ly- 
ing In  the  hands  of  the  law,  It  Is  to  be  governed 
by  the  direction  of  the  law.  .  .  .  The  same 
resBoDS  dispose  of  the  claim  set  up  onder  the 
1300  law.  The  allowance  to  the  creditor  here 
is  the  act  of  tbe  court  by  the  hands  of  Us  com- 
mittee, and  not  a  seizure  by  adverse  procesi." 

II.  On  the  ground  of  pttblio  poHet. 

In  the  absence  of  statntory  provisions  it 
seems  that,  <«i  the  ground  of  public  policy,  the 
accrued  salary  of  a  public  officer  cannot  be  sab- 
jected  to  the  claims  of  his  creditors  by  gamlsb- 
ment  or  attachment.  Unearned  salary  cannot 
be  subjected.  The  reasons  usually  assigned  are 
tbat  It  might  cripple  the  public  service;  that  It 
might  drive  the  official  out  of  office ;  that  It 
might  prevent  biro  from  earning  a  living :  and 
that  pablle  interests  and  nntille  cooTenleoce 
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Metura.  KoluKi  Baird,  A  flpladla  for 

appelleea. 

OmSjt  J.,  delivo-ed  the  opinion  of  the 
court: 

The  appellee  William  P.  Johnson  ii,  and 
has  been  for  several  years,  clerk  of  the  Jef- 
ferson county  court,  entitled  to  a  salary, 
payable  by  the  state,  amounting  to  $5,000 
per  anmim.  The  other  appellee  is  his  wife. 
Some  time  prior  to  the  institution  of  this 
action  the  appellant  obtained  a  judgmrat 
in  the  Jefferson  circuit  court  against  the 
said  William  P.  Johnson  for  the  sum  of 
$3,813.13  with  interest  from  August,  1807. 
upon  which  judgment  execution  was  issued 
to  the  prope-r  county,  which  was  returned 
by  the  sheriff,  in  substance,  "No  property 
found."  The  object  of  this  action  is  to  en- 
force the  collection  of  said  judgment.  The 

would  auffer.  There  are  some  exceptions  to  this 
rale,  as  in  Kentucky,  boldiug  that  salaries  of 
municipal  corporation  officers  may  be  attacbed. 
But  In  that  state  tbe  salaries  of  state  offlcers, 
Jailers,  and  scbool  teachers  cannot  be  subjected 
to  tbe  clulmB  of  their  creditors  while  tn  tbe 
bands  of  tbe  public  disbursing  officer. 

The  fees  of  tbe  surveyor  general  for  tbe  per- 
formance of  bis  official  duties  are  not  subject 
to  attachment.  Sexton  v.  Brown,  72  Minn.  371, 
75  N.  W.  6O0.  In  this  case  the  court  said : 
"The  decisions  In  those  cases  do  not  rest  upon 
any  question  as  to  tbe  character  of  the  gar- 
nlirtiee,  or  as  to  tbe  source  from  which  the  offi- 
cer receives  bis  fees,  but  upon  the  ground  that 
It  Is  against  public  policy  to  permit  the  salary 
or  compensation  of  a  public  officer  for  the  per- 
formance of  his  official  duties  to  be  intercepted 
by  gamlehmeat  or  other  legal  process  before  tbe 
money  reaches  his  hands,  for  the  reason  that  it 
would  tend  to  Impair  the  efflclencr  of  the  pub- 
lic service." 

And  m  Bank  of  Tennessee  v.  Dlbrell,  3  Sneed, 
879,  It  was  held  that  the  salarv*of  state  ireas- 
nrer  could  not  be  garnished,  in  this  case  the 
court  said :  "Every  conrideratlon  of  policy 
would  forbid  it.  No  government  can  sanction 
it,  It  would  be  very  embarraasing  generally, 
and,  under  some  circumstances,  might  prove 
fatal  to  tbe  public  service,  to  allow  the  means 
of  support  of  the  servants  of  the  government 
to  be  Interested  in  the  hands  of  the  distrib- 
uting agents.  If  the  funds  of  the  government, 
thus  speclflcally  appropriated  for  the  support 
and  maintenance  of  Its  agents,  were  allowed  to 
be  devested  by  process  of  attachment  In  favor 
of  creditors,  or  otherwise,  from  their  legitimate 
object,  tbe  functions  of  the  government  might 
be  suspended." 

And  the  salary  of  an  employee  of  a  municipal 
corporation  is  exempt  from  garnishment  on  tbe 
ground  of  public  policy.  Tenn.  Code,  li  50, 
30S7,  3478,  giving  a  remedy  by  garnishment  and 
defining  "persons"  to  Inclnde  "corporations,"  la 
construed  to  mean  private  corporations,  and  not 
public  or  municipal  corporations.  Memphis  v. 
Laskl,  S  Ueisk.  611,  24  Am.  Rep.  327. 

In  Stewart  v.  Taylor,  9  Lea.  352,  holding  tliat 
fees  due  a  clerk  and  master  of  tbe  chancery 
court  do  not  pass  to  his  widow  as  exempted 
property,  tbe  court  said :  "While  It  has  been 
held,  on  ground  of  public  policy,  as  well  as  for 
other  reasons,  that  the  salary  of  an  officer,  as 
well  as  fees  seeming  to  an  officer,  were  not 
subject  to  attachment,  or  process  of  garnish- 
ment, at  the  bands  of  bis  creditors,  and  tbe  rule 
uniformly  adhered  to  since  the  case  of  Bank  of 
Tranessee  v.  Dibrril,  8  Sneed,  379.  it  has  never 
been  hM  that  tliese  fees  or  a  salary  came 
ML.  K.  A. 


two  principal  funds  or  items  of  property 
sought  to  be  subjected  are  a  reasonable  por- 
tion of  appellee's  salary  and  obtain  real 
estate  in  JefTei'son  county  which  is  alleged 
to  have  been  purchased  and  paid  for  to  the 
extent  that  it  has  been  paid  for  at  all,  by 
the  said  William  P.  Johnson,  but  that  the 
same  was  conveyed  to  the  wife,  Emma 
Johnson,  for  the  purpose  of  delaying,  hin- 
dering, and  defrauding  the  creditors  of  the 
said  William  P.  Johnson.  It  is  also  al- 
leged in  the  petition  that  William  P.  John- 
son, Jr.,  a  son  of  the  said  appellee,  and  a 
minor,  is  working  far  a  salary  of  $:!,000. 
The  prayer  of  the  plaintiff,  in  substance,  is 
for  an  attachment  against  the  property  of 
snid  William  P.  Johnson,  and  that  he  be 
compelled  to  make  a  discovery  of  any  money, 
choses  in  action,  or  legal  and  equitable  inter- 
ests, or  any  other  property,  and  the  amount 

within  the  language  or  spirit  of  our  law  exempt- 
ing certain  specific  articles  from  execution. 
These  articles  so  exempted  are  deemed  neces- 
saries for  support  and  maintenance  of  the  fam- 
ily of  the  citizen,  and  are  exempted  in  view  of 
a  sound  public  policy.  The  articles  so  exempted 
are  specifically  enumerated  In  i  2107a,  of  tbe 
Code  and  subsequent  sectiona,  but  no  exemption 
of  fees  of  office  Is  found  In  their  provisions,  in 
fact,  no  such  exemption,  In  the  nature  of  the 
thing,  would  likely  be  found  In  such  statutes,  as 
tbey  are  not  property,  or  liable  as  such  to  eze- 
cation  or  attachment." 

And  tbe  salary  of  deputy  sheriff,  who  Is  paid 
a  compensation  for  his  services  Instead  of  fees 
allowed  by  law.  Is  not  subject  to  garnishment'. 
Oliver  V.  Athey,  11  Lea.  149.  In  tbts  case  tbe 
court  said:  "The  deputy  sbcrlff  Is  an  officer 
provided  for  by  law,  and  equally  within  Its  pro- 
tection with  any  other.  Ills  services  are  nec- 
essary In  carrying  on  the  machinery  of  govern- 
ment In  one  of  Its  depai-tmoita,  and  bis  compen- 
sation, although  received  by  way  of  a  fixed  sal- 
ary Instead  of  tbe  fees  allowed  by  law  for  spe- 
cific services,  or  a  part  of  them,  is  in  lieu  of 
the  perquisites  to  which  be  would  otherwise  be 
entitled,  and  is  equally  necessary  for  his  sup- 
port, and  the  reason  of  tlie  exemption  on  ac-- 
count  of  public  policy  Is  the  same  In  the  one 
cose  as  tbe  other." 

In  Balrd  v.  Rogers,  96  Tenn.  492,  82  8.  W. 
030,  it  was  said  tliat  the  same  public  policy 
which  protects  a  state  from  being  harassed  by  ' 
litigants  that  seek  to  'subject  the  fees  due  its 
officers  or  employees  will  alao  protect  a  munici- 
pal corpnrtitloQ  from  like  imposition,  and  this 
rule  of  exemption  may  be  invoked  by  tbe  em- 
ployee when  bis  creditor  seeks  to  reach  his  sal- 
ary or  emoluments. 

Tbe  earned  fees  of  a  regiaterlng  officer  for  a 
city  election  are  not  subject  to  garnishment. 
Sanger  Bros.  v.  City  of  Waco,  16  Tex.  CIt.  App. 
424,  40  a.  W.  549.  In  this  case  the  court  said  : 
"Whether  an  officer's  compensation  be  fees  or 
salary.  It  Is  not  collectible  until  tbe  service  Is 
rendered ;  and  If,  when  It  falls  due.  It  la  sub- 
ject to  garnishment  at  the  instance  of  creditors, 
the  officer  might  not  'be  free  from  the  cares  of 
making  provision  for  bis  own  support  and  that 
of  bis  family  during  tbe  term  of  office,'  because 
as  often  us  his  compensation  fell  due  It  might 
by  garnishment  proceedings  be  applied  to  tbe 
demands  of  creditors." 

This  case  conflicts  with  Thompson  v.  Cullers 
(Tex.  Civ.  App.)  35  S.  W.  412,  and  is  a  later 
dec'Mon,  but  does  not  refer  to  that  case.  The 
dillerenoe  in  the  cases  is  that  In  tbe  Sanger 
Broa  Case  tbe  city  wss  gnmlBbed,  while  In  tbe 
TliompBOtt  Case  an  Individual  who  owed  the  fees 
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of  same,  and  to  disclose  wheal  and  in  what 
sums  and  how  the  salaries  of  himself  and 
son  are  collected,  and  that  so  much  of  the 
said  property  be  subjected  to  the  satisfac- 
tion of  plaintifT'a  claims  as  is  necessary, 
and  that  the  real  estate  and  improvements 
be  udji'dged  the  property  of  said  William  P. 
Johnson,  and  that  the  same  be  subjected  to 
the  satisfaction  of  his  debt,  and  tJiat  out  of 
his  salary  he  be  required  to  provide  for  and 
pay  tliia  judgment,  and  for  all  proper  and 
equitable  relief,  general  and  special.  The 
answer  of  the  appellees,  after  denying  that 
either  Jollnsrai  or  any  of  his  family  are  liv- 
ing upon  or  occupying  the  ground  or  prem- 
ises described  in  the  ^ition,  states,  in  sub- 
stance, that  the  title  to  the  property  was  not 
placed  in  th€  said  Bnuna  for  uie  purpose  of 
delaying  creditors,  and  that  appdlee  Wil- 
liam should  not  be  required  to  set  apart  ai^ 

for  welgblns  was  garnlsbed.  But  neither  case 
places  the  decision  on  sacb  grooad,  and  neither 
case  notices  the  constttuttoaal  provision  set 
forth  In  Highland  r.  Galveston,  1  Tex.  App.  Glv. 
Cas.  {White  &  W.)  |  623,  p.  335.  See  subd.  III., 
titntutory  provMom. 

And  In  Blair  v.  Marye,  80  Ya.  48S,  It  was  said 
that  the  salary  of  an  attorney  smeral  Is  of  con- 
stitutional grtrnt  and  of  pabltc  official  rlglit,  and 
Is  not  liable  to  attachmitnt  nor  to  be  garnished, 
and,  upon  principles  of  public  policy,  It  has  ab- 
solute Immunity  from  detention  for  debt  or 
counterclaims. 

The  salary  of  a  ptdlee  magistrate  is  exempt 
from  attachment.  Central  Bank  v.  Ellis,  20 
Ont.  App.  Rep  364.  In  this  case  Uaclennan, 
J.,  said:  "But  I  also  think  that  the  police 
magistrate  is  a  police  ofBcer  connected  wlUi  the 
administration  of  Justice,  whose  salary  la  ex- 
empt from  attachment,  on  the  ground  of  public 
policy.  He  is  appointed  by  the  Crown  during 
pleasure.  Hts  salary  is  fixed  by  tbe  legislature. 
It  is  attached  to  tbe  office,  and  Its  payment  is 
made  obllKStory  on  the  municipality,  and  1b  not 
matter  of  contract  between  the  latter  and  the 
olBcer.  I  tblnk  any  interfwence  with  sucb  a 
aalarr  woold  be  an  interference  with  the  office, 
uuid  with  the  efficient  discbarge  of  tbe  duties 
connected  with  it,  which  might  be  detrimental 
to  the  public  serrlce:  and  that  the  case  tbere- 
fore  comes  within  the  rule  of  protection." 

In  Troy  Iisnndry  k  Hachinery  Co.  T.  Denver, 
-11  Colo.  App.  398,  SS  Pac.  256.  it  was  said: 
"It  has  been  uniformly  beld  that  by  reason  of 
high  considerations  of  public  policy  tbe  salary 
of  a  public  ofbclat.  whether  state,  county,  or  mu- 
nicipal, was  not  subject  to  garnlsfameDt,  not  be- 
cause of  any  exemption  right  to  which  the  offi- 
cer was  entitled,  but  because  the  Interests  of 
tbe  public  demanded  It." 

In  Mobile  v.  ttowlsnd,  26  Ala.  498,  boldliM; 
that  a  city  could  not  be  garnished  to  subject  the 
salary  of  a  policeman.  It  was  said:  "Aeikle 
from  this  tbe  city  corporation,  which  Is  a  gov- 
ernment for  the  city,  invested  with  certain  at- 
tributes of  sovereignty  delegated  to  It  by  its 
charter,  Is  entitled  to  fill  Its  offices  by  a  selec- 
tion of  suitable  persons  from  among  the  wboie 
community.  This  privilege  would  exist  but  in 
name.  If  those  who  depend  upon  their  salaries 
for  a  livelihood  conid  be  deprived  of  sucb  sal- 
aries by  f^misbment,  and  thus  cut  off  from  the 
means  of  subsistence.  The  result  would  be,  that 
onl>  tbos?  who  were  free  from  debt,  or  who 
could  subdst  without  their  salaries,  could  fill 
sucb  offices,  and  the  public  service  might  suffer 
for  want  of  persons  to  accept  or  hold  them." 
A  sabseqnent  statute  changed  this  rale.  See 
subd.  III.,  StstHtory  provMont. 
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of  his  salary  for  tbe  payment  of  plaintiff's 
debt.  The  answer  further  avers,  in  sub- 
stance, that  the  salary  is  paid  to  him  tor 
services  as  clerk  of  the  Jefferson  county 
court,  and  that  he  haa  no  interest  or  right 
orer  any  part  of  the  salary  paid  to  his  son 
WilUam  P.  Johnson,  Jr.>  or  that  he  exercises 
or  ever  has  exercised  any  right  to  said  sal- 
ary, and  that  he  would  not  nave  any  ri^t 
so  to  do.  It  is  then  furthn*  stated  that, 
long  before  the  giving  of  the  note  upon  which 
the  judgment  was  rraidered,  he  was  indebted 
to  his  wife  in  the  sum  of  more  than  $20,- 
000,  and  long  before  tbe  transfer  of  the  land ; 
that  he  is  now  oounly  elerk  as  aforesaid,  and 
that  under  and  virtue  of  the  laws  of 
Kentucky  the  said  salary  is  exempt  from 
execution,  attachment,  or  ^amishmrat;  that, 
in  part  satisfactifHi  of  his  indebtedness  to 
the  said  Erama,  he  did  assign  and  transfer 

In  Montgomery  v.  Tan  Dom,  41  Ala.  606,  the 
ease  of  Mobile  v.  Bowland,  26  Ala.  498,  was  dis- 
tinguished, the  court  saying  that  tbe  object  of 
tbe  statute  of  1863  was  to  overthrow  the  doc- 
trine of  that  case. 

In  McLellan  v.  Toung,  54  Ga.  899.  21  Am. 
Rep,  276,  it  was  saU :  "The  salary  of  a  public 
officer  is.  In  no  fair  sense  of  tbe  word,  wages. 
Sucb  salaries  were  not  exmpt  under  acts  ex- 
empting 'wages.'  Tbey  were  not.  In  the  technical 
sense,  exempt  at  all,  but  for  the  convenience  and 
protection  of  the  public,  the  corporation  was  not 
liable  to  garnishment  for  tbe  salaries  of  Its  offi- 
cers. Tbe  proteetloa  was  not  to  tbe  olBeer,  bat 
to  the  pnbllc,  and  was  Intended  to  prevent  eon- 
fusion  and  petty  litigation,  and  to  secure  to  the 
public  tbe  faithful  and  diligent  pertOmanee  of 
official  duties  by  its  officers." 

Fees  and  allowances  due  to  a  Jailer  cannot  be 
attached  in  the  hands  of  tbe  sbMlff.  Webb  v. 
McCauley,  4  Bush,  8.  This  was  on  tbe  ground 
that  it  would  be  contrary  to  public  policy,  as 
sucb  officials  could  not  procure  the  necessary 
supplies  unless  they  pledged  their  fees  and 
charges  against  tbe  county  to  secure  them,  and 
If  they  could  be  subjected  It  would  result  disss-  ' 
trously  to  the  public  Interesta 

lu  Keyser  v.  Rice,  47  Hd.  203,  28  Am.  Bep. 
448.  It  was  said  that,  "from  considerations  of 
public  convenience,  tbe  courts  have  long  since 
decided  that  attachments  would  not  lie  asalnat 
the  salaries  sf  public  or  municipal  officers." 

But  in  Thompson  v.  Cullers  (Tex.  Civ.  App.) 
3R  S.  W.  412,  It  was  held  that  the  earned  fees 
of  a  cotton  weigher  were  subject  to  garalsbment. 
Tbe  court  said :  "It  Is  clearly  implied  from 
these  authorities  and  the  others  cited  tn  ap- 
pellant's brief  that  when  the  offldal  services  are 
lierformed.  and  the  salary  or  fees  earned  and 
due,  public  policy  does  not  prohibit  tbrir  assign- 
ment. Greenhood,  Pub.  Pol.  151.  As  sucb  pol- 
icy does  not  prohibit  their  assignment,  we  see 
no  reason  why  tbey  should  not  be  subjected  by 
garalsbment  to  the  debts  of  the  officer." 

Sanger  Bros.  V.  City  of  Waco,  15  Tex.  ClT. 
App.  424,  40  S.  W.  649.  sspra,  which  Is  a  later 
decision,  conflicts  with  this  case.  See  Boeller 
T.  Ames.  33  Minn.  132,  22  N.  W.  177.  See  also 
subd.  1.,  Orcdftors'  bUU  and  ssppl«ineiitary  pro- 
oeedtHpa. 

III.  Statutory  provtttong. 

The  following  cases  sustain  an  attaehmeat  or 
garnishment  of  an  officer's  salary  on  tbe  ground 
that  a  muDioipal  corporation  Is  liable  to  be  gar- 
nisbed.  under  tbe  proper  construction  ot  a  stat- 
ute appl^tne  to  corporations. 

The  wsges  of  a  "policeman"  may  be  garnlsbed 
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the  salaiy  to  be  paid  to  him  to  her,  the  said 
Emma,  and  out  of  said  salary  so  transferred 
the  said  Emma  made  the  payments  that 
have  been  made  on  the  property,  etc.  It  is 
also  claimed  that  th^  nave  been  occupying 
the  same  aa  a  home,  and  (mly  tempcHrarily 
abeent.  The  r^ly  may  be  eonndered  a  com- 
plete traverse  of  all  the  matters  relied  on  aa 
a  defense.  Upon  final  hearing  the  court  ad- 
judged in  favor  of  the  appellees,  and  from 
that  judgment  thi^  appeal  is  prosecuted. 

It  IS  the  contention  of  appellee  that  under 
no  state  of  case  could  he  be  required  to  set 
apart  any  part  of  his  aalarr  for  payment  of 
the  debt  in  (question.  He  also  contaida  that 
he  had  received,  many  years  before  he  in- 
curred the  d^t  sued  on,  a  large  amount  of 
money  from  his  wife,  and  that  he  had  a 
right  to  pay  the  same  to  her,  either  by  an 
assignment  M  the  salary,  or  by  having  the 

In  the  hands  at  tiie  muolctpal  corporation,  and 
subjected  to  the  paymeat  of  a  jndgment  against 
such  policeman,  under  Ala.  act  Februarr  22, 
1866  (Rev.  Code,  1  2895),  providing  that  upon 
all  Judgments  and  decrees  In  any  court  of  this 
state  the  plaintiff  shall  have  process  of  garnish- 
ment against  any  municipal  corporation,  sup- 
posed to  be  Indebted  to  the  defendant,  upon  a 
compliance  wltta  tbe  law  In  other  eaaes  of  gar 
nishment.  Uontgomery  v.  Tan  Dorn,  41  Ala. 
SOS. 

And  tbe  salary  of  a  city  marshal  4ue  from  a 
city  may  be  subjected  to  gamlshmMit  to  the 
payment  of  a  Judgment,  under  tbe  provision  of 
Ohto  Code  Civ.  Pn>c.  i  408.  providing  that  an 
action  may  be  brought  to  subject  to  the  payment 
of  a  Judgment  any  claim  or  choses  In  action  due 
or  to  become  due  to  the  Judgment  debtor,  and 
ail  money,  goods,  or  effects  which  he  may  have 
In  the  hands  of  any  person,  body  politic  or  cor- 
porate. Newark  v.  Funk,  16  Ohio  St.  462. 
But  see  I>riBC0ll  T.  Kelly.  S  Ohio  N.  P.  243,  on 
a  later  statute. 

And  the  salary  of  a  deputy  sheriff  Is  subject 
to  attachment,  under  Mont.  Code  Civ.  Proc.  I 
189,  providing  that  ail  persons  having  in  their 
pogfession  or  under  their  control  any  credits  or 
other  personal  property  belonging  to  tbe  defend- 
ant, or  owing  any  debts  to  the  defendant,  at  the 
time  of  service  upon  tfacm  of  a  copy  of  Che  writ 
and  notice,  shall  be  liable  to  the  plaintiff,  and 
Gen.  Laws,  I  202,  providing  that  the  word  "per- 
son" may  be  applied  to  bodies  politic  and  cor- 
porate. Waterbury  v.  Deer  Ivo.dge  County,  10 
Uont.  B15,  26  Pac.1002.  In  this  case,  discussing 
ttie  application  of  pnbllc  policy  to  cases  of  this 
kind,  the  eonrt  said:  "The  debtor's  earnings 
tor  thirty  days  prior  to  the  levy  of  a  writ 
are  exempt  from  selsure.  The  servant  of  the 
county  Is  thus  secured  In  his  support,  if  he 
earns  It,  and  the  county  Is  not  liable  to  lose  the 
aervtees  of  competent  officers.  Indeed,  It  has 
never  been  observed  tlutt  a  county  has  dlOcnlty 
In  obtaining  employees  to  do  Its  work,  and  tbe 
county  may  surely  obtain  as  good  service  from 
those  who  pay  tlieir  debts  as  from  those  who 
avoid  such  payment,  and  are  protected  In  the 
avoidance  by  the  unsatisfying  doctrine  of  public 
policy." 

In  Wilson  V.  Lewis,  10  S.  I.  285,  where  a  sal- 
ary due  a  police  aergesut  from  a  city  was  at- 
tached. It  was  held,  under  R.  I.  Eev.  Stat.  chap. 
125,  f  1,  chap.  183,  I  6,  and  chap.  858,  I  2,  au- 
thorising corporations  to  be  garnished,  that  a 
municipal  corporation  was  not  exempt  from 
this  process. 

In  the  following  cases  it  was  held  tbat  the 
general  attachment  act  was  held  not  to  exempt 
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land  in  question  conveyed  to  her.  The  ap- 
pellant contends  that,  after  allowing  the 
said  appellee  Johnson  a  suEBcient  amount 
of  the  salary  to  suppturt  himself  and  family 
in  a  style  commensurate  to  his  surroundings 
and  social  position,  he  should  be  requii-eS 
to  set  apart  annually,  or  from  time  to  time 
aa  bis  salary  is  paid,  the  surplus,  to  be  ap- 
plied to  the  payment  of  the  judgment  sued 
on.  Appellant  further  contends  that  the 
Tnouey  received  by  appellee  from  hig  wife 
was  not  an  indebtedness  of  appellee,  and 
that  the  payment  for  the  real  estate  in  ques- 
tion was  in  fact  and  law  paid  fcH*  by  or 
with  appellee's  mon^,  and  therefore  tbe  real 
estate  is  liable  or  ought  to  be  subjected  to 
the  payment  of  plaintiff's  claim.  It  is  fur- 
ther contended  by  appellant  that  the  ques- 
tion involved  as  to  the  salary  has  never 
been  passed  upon  by  this  court;  that  the 

the  salary  of  an  officer  after  tbe  payment  to  bis 
agent,  nor  the  fees  of  Jurors : 

Monoy  received  from  the  public  treasury  by 
an  officer  through  an  agent  for  services  Is  sub- 
ject to  attachment  In  the  hands  of  the  agent. 
Kennedy  v.  Aldridge,  5  B.  Hon.  141.  In  this 
case  it  was  said :  "The  objection  tbat  the  act 
antborlxinar  the  attachment  and  sabjection  of 
the  debtor's  choses  in  action  doea  not  inelnde  his 
debts  due  from  the  state  doea  not  therefore  apply 
tu  this  case,  and  we  think  the  policy  of  secur- 
ing tbo  intended  compensation  to  the  public 
agents  of  tbe  state  cannot,  without  violating  the 
provl^ons  of  the  act  Just  reterred  to,  be  carried 
farther  than  to  protect  from  attachment  the 
claim  of  the  oiDcer  or  agent  upon  tae  state. 
When,  by  his  authority.  It  comes  Into  the  hands 
of  an  Individual  it  Is  no  longer  a  debt  from  the 
state,  but  befomes  a  debt  from  an  indlvldaal, 
which  cannot  be  properly  distinguished  from  any 
other  Individual  debt  or  demand,  and  Is  a  chose 
In  action,  liable  to  be  subjected  to  tlw  debt  ot 
the  person  entitled  to  It." 

In  Webb  V.  McCauley,  4  Bush,  8,  the  case  ot 
Kennedy  v.  Aldridge,  6  B.  Mon.  141,  was  dis- 
tinguished, as  in  this  case  the  money  was,  at 
the  Institution  of  the  suit,  In  the  hands  of  the 
agent  of  the  county  court,  and  not  In  tbe  hands 
of  Webb,  and  In  the  Kennedy  Caae  the  money 
was  paid  by  the  state  to  the  agmt  of  Its  credit- 
ors. 

Under  N.  H.  Oen.  BUt  chap.  280,  |  28,  pro- 
viding that  if  It  appears  tbat  the  trustee  had  in 

his  possession,  at  the  time  of  the  service  of  the 
writ  on  him,  or  at  any  time  after,  any  money, 
goods,  chattels,  rights,  or  credits  of  the  defend- 
ant he  shall  be  adjudged  chargeable  therefw, 
the  fees  of  a  Juror  due  blm  from  a  county  are 
held  to  be  moneys,  rights,  or  credits,  and  ate 
attachable  on  trustee  process.  Wardwell  r. 
Jones.  58  N.  H.  305. 

In  the  following  case  the  general  attachment 
act  was  held  not  applicable  to  salaries  of  offi- 
cers other  than  municipal : 

Under  Ala.  Bev.  Code,  I  2948,  authorising 
money  to  be  attached  In  the  hands  of  an  at- 
torney at  law,  sheriff,  or  other  officer,  the  sal- 
ary of  a  tax  assessor  cannot  be  reached  by  gar- 
nishment. PruItt  V.  Armstrong,  59  Ala.  306. 
In  this  ease  the  eonrt  said  that  "the  exemption 
the  statute  Intends  to  remove  Is  that  which,  un- 
der some  clrcumstancea  originated  from  the  re- 
lation of  tbe  garnishee  as  a  public  officer.  That 
he  la  a  public  officer  does  not  relieve  blm  from 
subjection  to  garnishment.  The  exemption  to 
which  the  appellee  Is  entitled  origlnatea  from 
the  character  of  the  fund  It  is  sought  to  (on- 
demn.  .  .  .  The  compensation  of  the  as- 
sessor, and  the  salary  ot  the  governor,  and  the 

Drgilized  byGoOgIc 


673 


E^TUOKT  COUUT  OF  APFIAU. 


deciaiona  heretofore  rendered  where  parties 
Bought  to  garnish  fees  or  salaries  of  ofiBcers 
have  no  application  to  the  question  involved 
in  this  case.  It  is  not  contended  that  the 
plaintiff  could  attach  salaries  in  the  hands 
of  the  state  or  its  crfBcers,  and  require  the 
money  to  be  paid  directly  to  the  plaintiff, 
but  it  is  contended  that  the  court  may  law- 
fully require  the  appellee  to  pay  into  court 
or  to  ita  receiver,  in  instalmoits,  so  much 
of  the  salary  as  is  not  necessary  for  hi&  sup- 
port as  aforesaid.  Many  authorities  are 
cited  by  appellant. 

We  are  not  aware  of  any  decisions  of  this 
court  in  which  the  precise  question  here 
presented  has  ever  been  passed  upon,  nor 
no  we  find  any  statute  expressly  providing 
that  officers'  fees  or  salaries  ^all  not  be 
subjected  to  the  payment  of  debts  against 
them.   But  it  is  very  earnestly  c<mt«ided 

compensation  of  all  public  officers,  la  free  from 
seizure  under  legal  process,  not  on  any  techni- 
cal inquiry  as  to  whether  there  Is  a  legal  rem- 
edy for  Its  recovery,  or  tbe  form  of  the  remedy, 
but  on  high  considerations  of  public  policy." 

In  tbe  following  cases  salary  was  held  to  be 
exempt  under  tbe  exemption  act : 

Tbe  salary,  under  $500,  of  a  municipal  officer 
cannot  be  garnished,  under  Ga.  act  ISSO  (Cobb, 
188S,  I  2),  providing  that  all  banks,  banking 
companies,  and  other  corporations  In  this  stale, 
except  municipal  corporations,  shall  be  liable  to 
be  garnished  for  tbe  salaries  of  Its  officers.  In 
all  cases  where  the  salary  exceeds  tho  sam  of 
ISOO.  Holt  V.  Experience,  26  Ga.  113.  In  this 
ease  It  was  said  that  by  proper  eonstmctlon  of 
this  art  the  salary  would  be  oempt  whether 
)t  amounted  to  |500  or  not. 

And  ttif  salary  of  an  officer  cannot  be  seized  : 
and  sold  tor  a  debt,  under  La,  Clv.  Code,  art. 
1987,  providing  that  there  are  also  rights  which 
are  merely  personal  that  cannot  be  held  liable 
to  the  payment  of  debts.  These  are  the  rights 
of  personal  servitude  to  money  doe  for  the  sal- 
ary of  an  oRlcer,  or  wages  or  recompense  for 
personal  services.  Wild  v.  Ferguson,  23  La. 
Ann.  752. 

And  under  La.  Clv.  Code,  art.  1087,  the  sal- 
nry  of  a  city  assessor  Is  exempt  from  execution, 
he  being  the  officer  of  a  political  corporation. 
Cbaudet  V.  Pe  Jong,  19  La.  Ann.  399. 

In  proceedings  In  aid  of  execution  tbe  wages 
or  salary  of  a  superintendent  of  a  county  In- 
firmary', earned  within  three  months, — he  being 
the  head  of  a  family, — are  "personal  earnings," 
and,  as  such,  exempt  from  execution  If  the  same 
are  necessary  for  the  support  of  himself  and 
family,  within  the  meaning  of  Ohio  Rev.  Stat. 
§  6480,  providing  that  every  person  who  has  a 
family,  and  every  widow,  may  bold  the  follow- 
ing property  exempt  from  execution,  attach- 
ment, or  sale  for  any  debt,  damage,  flne,  or 
amercement :  "The  personal  earnings  of  the 
debtor,"~wben  It  Is  made  to  appear  that  such 
earnings  are  necessary  for  the  support  of  such 
debtor  or  of  his  or  her  family,  except  the  debt 
Is  for  necessaries,  and  then  only  90  per  cent  of 
tbe  earnings  are  exempt.  Drlscoli  v.  Kelly,  5 
Ohio  N.  P.  243. 

In  Cutlln  v.  Ensign,  29  Pa.  264,  It  was  said 
that  Pa.  act  April  15,  184S,  I  5,  provides  that 
the  wages  of  any  laborer,  or  tbe  salary  of  any 
person  in  public  or  private  employment,  shall 
not  be  liable  to  attachment  In  tbe  bands  of  the 
employer. 

In  Highland  v.  Galveston.  1  Tex.  App.  Clv.  Cas. 
(White  &  W.)  i  028,  p.  886,  It  was  said  that 
Texas  Constitution,  art  16,  1  28,  provides  that 
no  enrteat  wages  for  pereimal  services  shall 
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tor  appellee  that  various  decisions  of  thia 
court  announce  the  doctrine  that  it  is  con- 
trary to  public  policy  to  so  subject  the  fees 
or  saliiries  of  officora.  But,  as  before  in- 
timated, the  appellant  contends  that  no  such 
rule  or  doctrine  is  contained  in  any  of  the 
decisions  in  this  court,  and  refers  us  to  matqr 
decisions  which,  as  he  assumes,  sustain  his 
contention.  We  will  now  proceed  to  notice 
some  of  tbe  authorities  from  statu  other 
Qian  Kentucky  rdied  on  in  support  of  ap- 
pellant's contention:  Pendleton  v.  PerkiMf 
41)  Mo.  506,  is  cited.  Tbe  court  in  that  case 
held  that,  notwithstanding  municipal  (»r- 
porations  are  exempt  by  astute  from  credi- 
tors' bills  or  garnishment,  nevertheless 
money  due  the  defendants  in  the  city  treas- 
ury misht  be  subjected  by  proceeding.-*  in 
equity  tor  the  pajmeat  <^  plaintiff's  claim. 
But  from  tbe  opinion  in  this  case  we  lind 

ever  be  subject  to  gamlshment,  and  that  In 
cases  arising  since  its  adoption  a  rounlclpal  cor- 
poration cannot  be  garnished  for  wages  due  an 

employee. 

This  case  and  the  constitutional  provision  are 
not  referred  to  In  Thompson  v.  Cullers  (Tex. 
Clv.  App.)  35  8.  W.  412,  and  Sanger  Bros.  v. 
City  of  Waco,  15  Tex.  Clv.  App.  424,  40  S.  W. 
649.  See  Bubd.  II.,  On  the  ground  of  public  pol- 
toi/. 

But  fees  were  held  not  to  be  wages  In  tbe 
following  case: 

In  Porter  v.  Cobb,  4  Lea,  482,  where  a  com- 
missioner was  appointed  by  the  county  court  to 
partition  land,  and  his  fees  were  collected  a« 
coats  and  held  by  the  sheriff,  who  applied  the 
money  to  the  payment  of  an  execution  In  his 
hands  against  the  commissioner.  It  was  held 
that  tbe  same  was  not  exempt  under  Tenn. 
Acts  1H70-71  (Thompson  &  8.  Code,  f  2107a>, 
providing  there  shall  be  exempt  from  execu- 
tion, attachment,  or  garnishment  fSO  of  the 
wages  of  mecbanica  or  other  laboring  men.  In 
this  case,  tbe  case  of  Bank  of  Tennessee  v. 
DIbrell,  3  Sueed,  379,  to  the  effect  that  salaries 
of  public  ofPcers  are  exempt,  was  held  not  to 
apply  to  costs  taxed  in  favor  of  the  commis- 
sioners for  partition. 

A  county  Is  chargeable  In  trustee  process  for 
compensation  due  to  a  messenger  In  charge  of 
Its  courthouse,  under  appointment  of  tbe  county 
commissioners  at  a  fixed  salary  ordered  to  be 
paid  from  the  county  treasury.  Adams  v.  Ty- 
ler, 121  Mass.  380.  In  this  case  ft  was  said  that 
tbe  salary  of  a  messenger  having  charge  of  a 
courthouse  constituted  a  contract,  and  differed 
from  tbe  case  of  Williams  v.  Boardman,  9  Allen, 
670,  which  held  that  a  county  was  not  charge- 
oble  as  trustee  for  tbe  fees  of  a  Juryman,  as  that 
decision  was  on  the  ground  that  a  Juror's  serv- 
ices were  not  rendered  on  any  contract  and  the 
compensation  Is  allowed  by  the  court,  and  is 
neither  goods,  eflTects,  or  credits,  within  tbe 
meaning  of  tbe  statute.  The  court  further  said : 
"The  fact  that  the  legislature.  In  adopting  Bev. 
Stat.  chap.  109,  |  6,  struck  out  a  provision  rec- 
ommended In  the  commlsslonwtf  report,  except- 
ing counties,  towns,  parishes,  and  religions  so- 
cieties from  liability  to  be  summoned  as  trus- 
tees. Is  a  plain  manifestation  of  their  Intent 
that  all  those  corporations  should  be  so  liable. 
That  provision  of  the  Revised  Statutes  Is  sab- 
Btantitilly  re-enacted  In  Oul  Stat.  cbap.  142, 
II  1,  10." 

IV.  School  teatiher't  salary. 

A  school  teacher  Is  not  what  Is  properly  called 
a  public  officer,  but  bis  emplt^m^t  Is  in  a  public 
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thnt  the  debtor  was  not  an  officer.  And  it 
iteenis  that,  even  in  the  absence  of  aucb  stat- 
ute, it  haa  hean  held  that  towns  and  cities 
oould  not  be  garnished  for  a  sum  due  an 
officer  as  part  of  his  aalaiy.  Fortune  t. 
Bt.  LouU,  23  Mo.  230;  Hawthorn  v.  Bt. 
Lmiia,  11  Mo.  69,  47  Am.  Dec  141.  The 
court  further  said:  "Public  policy  forbids 
creditors  from  thus  st«ppin^  in  between  the 
city  and  its  public  servants;  and  the  stat- 
ute, in  seeking  to  prevent  any  future  at- 
tempt in  that  directi(»i,  went  much  furthH*, 
and  included  all  Idnda  of  liabilitiea,  so  that 
a  debt4»r'a  funds,  if  ia  the  huids  of  a  muni- 
cipal corporation,  are  placed  beyond  the 
reach  of  his  creditors  by  statutory  garnish- 
ment" The  cour£,  however,  held  in  this 
case  that  the  funds  of  the  debtor  were  not 
cotempt  simply  because  the  same  are  placed 
in  the  dty  treasury,  or  under  the  oantxtA  of 

capacltj.  And  be  It  treated  In  some  cases  as  a 
public  official,  and  in  otbers  he  Is  not:  The  an- 
tborltlCB  are  not  ualforni  as  to  exemption  of  his 
salary  from  attachment  and  camiBbment. 

Where  a  school  teacher's  wai^  were  sar- 
nlshed.  It  was  held  that  it  is  not  consistent  with 
public  poller  to  subject  the  stipends  of  persons 
in  public  employment  to  be  suepended  or  reached 
In  that  way.  It  was  further  held,  under  Micb. 
Comp.  Laws  1871,  I  6503,  providing  that  no  per- 
son shall  be  adjudfced  a  garnishee  by  reason  of 
any  Bumey  In  his  hands  as  a  public  officer  for 
which  he  Is  acconotabie  merelj  as  such  officer  to 
tbe  principal  defendant,  tbat  the  salary  due 
from  a  school  district  could  not  be  gamiahed. 
School  Dtst.  No.  4  T.  Gage.  88  Mich.  484,  S3 
Am.  Rep.  421. 

In  Allen  T.  Russell.  78  Ky.  lOS,  holding  that 
the  compensation  of  a  comraon-scboal  teacher 
cannot  be  attached  on  the  ground  that  the  of- 
fleers  of  the  state  are  not  subject  to  garnish- 
ment. It  was  farther  held  that  "the  common- 
wealth has  undertaken  to  establish  and  carry 
on  at  public  expense  a  system  of  common 
schools,  and  cannot  permit  the  wages  of  teach- 
ers to  aucb  schools  to  be  intercepted,  wtiereby 
It  may  be  deprived  of  their  services,  and  the  ef- 
ficiency of  the  system  may  be  Impaired." 

Tbe  salary  of  a  teacbtt-  In  the  employ  of  the 
board  of  education  of  a  dty.  payable  at  the  ex- 
piration of  each  month,  la  not  subject  to  garn- 
labroent,  under  Ga.  Code,  f  3554.  providing  that 
all  Journeymen,  mechanics,  and  day  laborers 
shall  be  exempt  from  the  process  and  liability 
of  garnishment  on  thdr  dally,  weekly,  or  month- 
ly wages,  except  for  those  for  provisions  or 
board.  HIgtatower  v.  Slaton,  54  Oa.  108,  21 
Am.  Rep.  273.  In  this  case  tbe  court  said  the 
defendant  was  employed  by  the  board  of  edu- 
catlm  as  a  teacher  to  promote  the  public  In- 
terests as  contemplated  by  the  act  of  general 
assembly  of  the  state,  at  a  salary  whicb  was  by 
the  contract  to  be  paid  at  the  aid  of  each 
month.  "If  their  wages  on  wblcb  they  and 
their  families  are  dependent  for  support  la  lia- 
ble to  process  of  garnishment  the  public  will  be 
deprived  of  their  services  because  they  cannot 
afford  to  engage  in  a  business,  which  must  nec- 
essarily. If  they  perform  their  duty,  occupy 
their  whole  time,  and  th^  cannot  labor  In  their 
vocation  without  meat  and  bread  and  where- 
withal to  be  clothed." 

But  In  Bates  v.  Bates,  74  Oa.  106.  It  was  held 
that  a  teacher's  wages  might  be  garnished  for 
alimony,  where  the  record  did  not  show  whether 
his  wages  were  to  be  paid  dally,  monthly,  or 
weekly.  It  was  further  held,  as  the  defendant 
could  have  beui  Imprisoned  for  nonpaymoit  of 
alimony,  and  so  deprived  of  all  means  of  snp- 
04  L.  R.  A. 


the  city.  Dill.  Mun.  Corp.  §  101,  is  also 
cited,  together  with  the  notes.  We  are  un- 
able to  see  that  either  the  author  or  the  notes 
sustain  appellant.  The  weight  of  author- 
ity referred  to  by  the  writer,  as  wdl  as  his 
own  opinicm;  seems  to  be,  even  in  the  ab- 
tience  of  statute,  that  municipalities  are  not 
subject  to  garnishment  for  the  salaries  of 
their  officers.  The  case  of  Luthy  v.  Woods, 
1  Mo.  App.  167,  holds  that,  although  a  muni- 
cipality is  not  subject  to  garnishment,  a 
debt  due  from  it  to  a  debtor  may  be  reached 
by  proceedings  in  equity,  and  subjected  to 
the  payment  of  plaintiff's  claim,  although 
the  municipality  is  not  subject  to  garn- 
ishment. But  it  does  not  appear  in  this 
case  that  the  debt  there  subjected  was  t^e 
salary  of  an  officer.  We  are  unable  to  see 
thnt  the  opinion  in  MeDmv%uU  v.  Btrong,  4 
Scbm.  Ch.  690,  has  any  beuiog  upmi  the 

porting  himself,  that  this  claim  occupied  a  dif- 
ferent position  from  an  ordinary  debt. 

A  dlBtrlct-BchooI  teacher  Is  not  a  public  of- 
ficer wbOK  salary  cannot  be  atteched.  Sey- 
mour V.  Over-River  School  Dlst.  53  Conn.  602, 
3  Atl.  5u2.  In  thia  case  the  court  said:  "A 
teacher  Is  not  an  officer  in  the  ordinary  sense  of 
tbe  word.  He  Is  not  usually  elected  or  ap- 
pointed, but  is  employed — contracted  with.  He 
has  duties  to  perform  Incident  to  his  employ- 
ment, but  th^  are  not  official  duties,  and  be  is 
not  under  oath.  We  see  no  good  .reason  why 
his  salary  should  not  be  liable  for  his  debts, 
in  the  same  way  as  the  compenaatl<n  of  others 
employed  by  tbe  district" 

V.  0$User»  of  siaiiMpal  oeryersMeas  to  Km- 
tu6kf/. 

The  salaries  of  officers  of  municipal  corpora- 
tions in  Kentucky  seem  to  be  placed  on  a  dif- 
ferent footing  from  those  of  state  officers.  Jail- 
ers, and  school  teachers.  In  that  state  the 
creditor  may  attach  the  salary  due  to  an  of- 
ficer of  a  municipal  corporation.  This  Is  on  tbe 
ground  that  a  city  may  be  sued  at  law  or  In 
equity. 

Salaries  of  officers  of  towns  and  cities  may 
be  attached  and  subjected  to  the  payment  of 
their  debts,  where  the  salaiy  is  earned  and  set 
apart  Speed  v.  Brown.  10  B.  Uon.  108.  But 
it  was  said  tbat  a  bill  in  anticipation  of  future 
salary  to  become  doe  for  services  to  be 
rendered  In  future  could  not  be  sustained 
as  it  would  result  In  expelling  the  debtor 
from  public  service.  In  this  case  the  case 
of  Dlviue  V.  Harvle,  7  T.  B.  Mon.  439,  IS 
Am.  Dec.  194,  which  held  that  money  due 
the  auditor  from  the  commonwealth  could  not 
be  attached,  was  distinguished,  on  the  ground 
tbat  a  city  may  be  sued  at  law  or  in  equity. 

The  sa:arie8  of  officers  of  towns  and  cities 
may  tte  attached  and  subjected  to  the  paynuit 
of  their  debts  by  the  coercive  process  of  the  law. 
But  the  salary  of  a  state  officer  cannot  be  at- 
tached trecause  the  state,  being  a  necessary 
party,  cannot  be  sued.  Rodman  v.  Mnsselman, 
12  Bush,  SB4,  28  Am.  Rep.  724.  In  this  case 
the  court  said :  "A  town  or  city,  being  a  mn- 
nielpal  corporation,  is  as  subject  to  suit  for 
what  It  owes  as  is  a  private  individual,  and  any 
fund  due  from  it  to  a  debtor  Is  as  subject  to 
attachment  or  garnishment  while  in  its  hands 
as  it  It  were  a  private  Individual.  Nor  do  we 
believe  tbat  tbe  coercive  appropriation  of  tbe 
salary  of  an  officer  of  one  of  our  towns  or  cities 
to  payment  of  bis  debts  conflicts  with  pnblle 
policy.  The  provisions  of  the  474th  sertton  of 
tbe  Code  are  general,  and  apply  to  all  debtors, 
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case  at  bar.  In  Lyell  v.  Bt.  Glair  County, 
3  McT^ean,  680,  Fed.  Cas.  No.  8,621,  the 
plaintiff  sought  to  subject  certain  bonds, 
mortgages,  and  assets  under  the  control  of 
defendants  for  payment  of  two  judgments 
at  law  recoverea  against  tbem.  The  court 
below  sustained  a  demurrer,  but  the  su- 
preme court  reversed  the  juc^ent,  and,  aft- 
«r  a  diaoussion  of  the  questions  involved, 
from  which  it  appears  that  under  the  stat- 
ute of  Michigan  the  county  might  be  sued, 
said;  "The  county  being  made  subject  to 
a  suit,  no  serious  objection  is  perceived 
against  reaching  the  rights  in  question  by 
the  ordinary  exercise  of  chancery  powers, 
independently  of  statutory  provisions."  It 
appears  from  tbe  opinion  in  Furlong  t, 
Truimagen,  19  Mo.  App.  364,  that  the  court 
hdd  that  a  debt  due  by  a  municipal  corpo- 
ration to  its  creditor  may,  by  a  creditors' 
bill,  be  subjected  to  the  satisfaction  of  judg- 
ment against  the  latter.  In  this  case  it  ap- 
pears uiat  the  debt  due  Thomssen  was  for 
erecting  an  engine  house  for  the  city. 
In  BrowtUng  v.  Bettis,  8  Paige,  568,  it  is, 
in  aabatanee,  hdd  that  the  aalary  or  oc«np«i- 
tBatimi  to  boNHne  due  at  a  future  time  t<x 
the  performance  of  services  which  had  not 
been  completed  at  the  time  of  filing  the  bill 
could  not  be  reached  by  a  creditors'  bill. 
But  where  all  the  services  to  entitle  de- 
fendant to  his  salary  or  compensation  had 
been  rcndei-ed  at  the  time  of  filing  the  com- 
plainant's bill,  such  salary  or  compensation 
mar  be  reached  the  creditor,  although  it 
had  not  become  actually  payable  when  the 
hill  was  Aled.  It  seems  that  the  defeudant  in 
this  case  was  a  census  taker.  It  was  de- . 
cided  in  McCoun  r.  Dorsheimer,  1  Clarke, 
Gh.  144>  that  the  unearned  salary  of  an  of- 
ficer cannot  be  reached  by  creditors'  bill,  but 
so  much  of  the  salary  as  is  earned  and  due 
at  the  time  of  the  filing  of  the  bill  may  be 
subjected.  The  same  doctrine  announc^  in 
the  case  supra  is  reaffirmed  in  Smith  v. 

 ,  4  Edw.  Ch.  653.    The  object  there 

sought  was  to  subject  one  quarter's  salatr  ; 
of  <Hie  of  tbe  judges  of  Xew  York  city.  It 
may  be  inferred  fr(nn  the  decision  in  Hadley 

and  render  all  equitable  estates  liable  to  their 
provlslODs,  unless  the  same  are  exempt  hj  law 
from  tbe  pajment  of  IndebtedneBs.  In  tbe  case 
of  Speed  T.  Brown,  10  B.  Uon.  109,  tbls  conrt 
decided  that  the  salary  of  tbe  marshal  of  tbe 
clt7  of  Louisville  was  subject  to  the  payment  of 
bis  debts,  and  that  the  same  could  be  attached 
on  the  return  of  no  property  found,  and  ap- 
plied to  tbe  payment  of  his  Jud^ent  creditor. 
This  dedsloa  was  rendered  in  1849,  and  has 
been  acquiesced  In  without  legislative  or  Ju- 
dicial change  ever  since,  and  most  now  be  re- 
garded as  the  law  of  this  states  We  see  no 
sound  public  policy  that  this  rule  of  law  con- 
travenes." 

And  the  amount  doe  by  a  dty  or  set  apart  to 
the  offlcer  by  the  city's  authority  for  services 
performed  or  about  to  be  performed  so  that 
tbe  offlcer  has  tbe  right  to  demand  and  receive 
it,  Is  a  proper  subject  of  garnishment  and  can 
be  subjected  to  tbe  satisfaction  of  debts  due 
by  tbe  offlcer  as  any  other  chose  In  action;  but 
wages  or  salary  not  due  at  the  commencement  of 
suit,  but  which  may  be  earned  by  a  city  offlcer 
after  tbe  salt  Is  commenced,  cannot  be  attached 
ML.  R.  A. 


V.  Pfiabodjf,  13  Gray,  200,  that  the  supreme 
court  of  Massachusetts  sustains  the  docbine 
announced  in  the  foregoing  opinions.  The 
supreme  court  of  Arkansas  decided  in  Big- 
gin V.  Hillard,  58  Ark.  476,  aO  S.  W.  402, 
that  (we  quote  from  tbe  syllabus),  "while 
a  county  is  not  subject  to  the  ordinary  pro- 
cess of  garnishment^  yet,  in  emiily,  wbea  the 
interest  ci  the  public  wilt  not  be  injurious- 
ly affected,  the  claim  of  an  insolvent  credi- 
tor of  the  county  may  be  subjected,  by  sale 
or  compulsory  assignment  thereof,  to  the 
payment  of  his  debts."  The  demand  sought 
to  be  subjected  was  a  debt  due  from  the  coun- 
ty to  tJie  defendant  for  repairing  the  court- 
house. The  court,  in  tjie  opinion,  said: 
"The  courts  commonly  concur  in  holding 
that  public  policy  forbids  any  interference 
between  the  county  and  its  contractor  under 
such  circumstances  if  the  work  Is  still  in 
progi'ess,  for  the  interference  would  teiod 
to  retard  the  occupancy  of  the  building." 
The  court,  in  discussing  the  fact  that  the 
county  could  not  be  sued,  recognized  the 
doctrine  to  be  that  a  county  was  not  subject 
to  garnishment,  and  in  referring  to  the  case 
of  Boone  County  v.  Keck,  31  Ark.  387.  said: 
"it  was  a  suit  directly  against  the  coun^. 
The  plainttfTs  judgment  debtor  was  not  a 
party  to  it,  and  the  only  relief  asked  was 
asainat  the  county.  In  the  case  at  bar  tbe 
plaintiff's  debtor  is  the  party  against  whom 
relief  is  sought,  and  the  county  is  not  sued. 
Therein  lies  the  cardinal  difference  between 
tbe  cases.  The  complaint  states  a  cause  of 
action  against  Hillard,  and  shows  a  right 
in  tbe  plaintiff  to  su^'ect  the  debt  due 
the  county  to  the  satisfaction  of  his  demand. 
That  can  be  accompliabed  under  proper  or- 
ders of  the  court, — as  by  a  sale  or  compul- 
sory assignment  of  the  debt  for  the  purpose 
of  applying  the  proceeds  to  the  satisfaction 
of  any  judgment  which  the  plaintiff  is  enti- 
tled to  recover."  In  Knight  v.  Nash,  22 
Minn.  453,  the  supreme  court  of  Minnesota 
held  (quoting  from  the  syllabus)  that  "a 
debt  due  from  a  municipal  corporation  to  a 
judgment  debtiH-,  even  tnough  denied  by  the 
corporation,  may  be  reachra       a  fln^  or- 

or  subjected  to  the  payment  of  the  oStcer's 
debta  Bridgeford  v.  Keeneban,  8  Ky,  Uep. 
2«8. 

VI.  Bummarj/. 

An  attempt  to  subject  officers'  salaries  to  tbe 
claims  of  their  creditors  Is  met  In  three  aereral 
vays :  First,  that  the  state  or  mnniclpallty  Is 
not  'SabJect  to  gamlsbmait.  This  Is  a  general 
role  and  Is  not  within  the  setve  of  this  not*. 
Second,  tliat  tbe  salanT  Is  protected  from  gam< 
Ishment  on  the  ground  of  public  policy.  Thifl 
is  the  general  rule  in  tbe  absence  of  statutory 
provision.  I'blrd,  tliat  the  oemptlon  of  salary 
Is  within  tbe  statutory  uemirtlon.  This  Is 
controlled  by  the  eonstmetlon  placed  upon  the 
Tarlotis  statutory  and  Code  provlslona 

See  further,  as  to  creditor's  bill  against  a 
municipal  corporation  to  reach  money  due  from 
It  to  the  judgment  debtor,  Addyston  Pipe  ft 
Steel  Co.  V.  Chicago,  170  III.  580,  44  L.  B.  A. 
406,  48  N.  E.  967.  As  to  garnishment  of  coun- 
ty, see  Nofe  to  Sute  rei.  SnmmerfieM  T.  Ty- 
ler (Wash.)  87  L.  B.  A.  207.  I.  T. 
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dar  upon  diadoBure,  directing  tiw  tranato 
of  the  olaim,  and  appoinUnc  a  recMiver  to 
collect  it  for  the  benefit  oi  the  oreditM'. 
The  rale  that  a  debt  due  from  a  munidpal 

corporation  caJioot  be  reached  by  proceea 
of  gamiBhroent  has  no  application  to  an  or- 
der of  this  character."  The  debt  sought  to 
be  subjected  in  this  case  was  not  due  as  sal- 
ary or  fee.  We  fail  to  see  that  the  case  of 
WMdden  v.  Drake,  6  N.  H.  13,  baa  ai^  ap- 
plleatioa  to  the  case  at  bar.  The  supreme 
court  of  Connecticut,  in  Brajf  v.  Wallingford, 
20  Conn.  416,  hdd  that  a  town  is  subject 
to  the  process  of  attachment  in  a  suit 
brought  against  its  creditor.  The  supreme 
court  of  Ohio,  in  Newark  v.  Funk,  15  Ohio 
St.  462,  decided  that  salaries  of  officers  of 
incorp(x-ated  citiee,  due  and  unpaid,  might 
be  subjeetad  by  jiidgment  creditors  of  such 
officers  to  the  payment  of  such  judgments, 
under  the  provisions  of  the  Code  of  Civil 
Procedure.  The  Code  provision  referred  to 
is  substantially  the  same  as  the  provisitm 
of  the  Kentucky  Code  in  regard  to  the  en- 
forcement of  judgments.  2  Bhinn,  Attachm. 
i  501,  is  cited  by  appellant,  but  the  doctrine 
there  announced  does  not  seem  to  be  differ- 
ent from  that  announced  in  the  opinicms 
nipra. 

This  actitm  ia  assomed  to  be  authorized 
by  S  430,  Ky.  Civil  Code  of  Practice,  which 
we  deem  it  unnaceesary  to  quote.  The  ap> 
pellant  refers  us  to  numerous  decisions  of 
this  court  in  support  of  his  contention, 
which  we  have  carefully  examined,  but 
deem  it  unnecessary  to  refer  to  in  detail,  but 
will  only  refer  to  such  as  we  think  neces- 
sary. It  was  held  in  Field  v.  OMplejf,  79 
Ky.  2(10.  42  Ain.  Rep.  215,  that  a  contract 
hy  which  the  clerk  of  the  Louisville  chan- 
cery court  transferred  and  assigned  to  a 
trustee,  for  the  benefit  of  appellant,  in  con- 
sideration of  a  deibt  due  him,  all  the  fees 
and  emoluments  of  his  office  in  the  future, 
until  the  deht  was  paid,  with  conditions  to 
pay  deputies,  etc,  was  void.  It  is  against 
public  policy  tiiat  such  omtracts  should  be 
enforced.  That  ibB  auditor  has,  under  the 
statute,  the  right  to  look  to  the  clerk  for 
taxes  on  suits  collected  by  him.  The  trus- 
tee will  not  he  recognized  as  the  person  to 
receive  them.  In  Johnson  v,  Elkina,  90  Ky. 
163,  8  L.  R.  A.  552,  13  S.  W.  448,  it  was 
held  that  when  pension  moaey  was  invested 
in  land  the  land  was  subject  to  the  debts  of 
the  pensioner.  This  pr(q>osition  has  been 
■o  often  and  so  recently  decided  that  any 
further  reference  to  the  same  is  unneceesary. 
It  may  be  remarked  that  it  was  decided  by 
this  court  in  Hudtpeth  v.  Harrison,  6  Ky. 
L.  Rep.  304,  that  pension  money  is  exempt 
(mly  until  it  reaches  the  hands  of  the  pen- 
sioner. In  Rodman  v.  Muaaehnan,  12  Bush, 
364,  23  Am.  Rep.  724,  it  was  held  that  sala- 
ries of  officers  of  towns  and  citiee  may  be 
attached  and  subjected  to  the  payment  of 
their  debts}  but'the  salary  oi  a  state  officer 
cannot  be  attached,  because  the  state,  being 
a  necessary  party,  cannot  be  sued.  It  is 
otherwise  as  to  a  town  or  city.  Btons  v. 
ilayo,  21  Ky.  L.  Rep.  1659,  86  8.  W.  700,  is 
referred  to.  The  (pinion  in  this  case  holds 
ff4L.R.A. 


that  the  auditw  might  withhold  money  due 
a  circuit  clerk  on  account  of  the  clerk's 
official  indebtedness  on  account  of  unconsti- 
tutional payment  made  to  him  as  clerk  dur- 
ing a  former  term  of  office;  the  action  of 
the  auditor  beii^  based  upon  9  4701,  Ky. 
Stat.  It  was  said  in  the  opinion  that  there 
seemed  to  be  no  reasons  of  public  policv 
which  would  preclude  the  audits  from  so 
withholding  the  former  indebtedness  of  the 
clerk  to  the  comm<»iwealth.  It  may  be  con- 
ceded that  this  court,  in  Teeter  v.  Williams, 
3  B.  Mon.  562,  39  Am.  Dec.  485,  in  substance 
decided  that  the  plaintiif,  by  tJie  aid  of  the 
chancellor,  could  attach  whatever  might  be 
due  his  debtor  for  labor  already  performed, 
and  he  might  attach  whatever  might  become 
due  upon  an  easting  coutract  for  his  future 
labor.  But  neither  the  creditor  nor  .chan- 
cellor could  c(»npel  him  to  work  out  his  part 
of  the  contract,  so  as  to  earn  the  promised 
reward  for  the  exclusive  use  of  his  creditor. 
In  the  case  of  Kennedy  v.  Aldridge,  5  B. 
Mon.  141,  it  appears  that  Robinson,  by  the 
authority  of  Kennedy,  had  drawn  $60  as  his 
compensation,  as  one  of  the  commissioners 
of  Garrard  coiuity,  for  taking  in  the  lists 
of  taxable  property.  The  court  below  held 
that  the  money  in  Kobinson's  hands  was 
subject  to  the  attachm^t.  In  passing  upon 
this  question,  this  court  said:  "It  is  con- 
tended, on  the  authority  of  the  case  of  Di- 
vine v.  Barvie,  7  T.  B.  Mon.  439,  18  Am. 
Dec.  194,  that  the  fund  now  in  question,  be- 
ing the  comp^isation  payable  by  the  state 
to  a  public  offic^  or  agent,  should  be  pro- 
tected until  it  reaches  Uie  hands  of  ttie  offit- 
cer  or  agent.  But  this  case  differs  essen- 
tially from  the  one  referred  to,  in  tbe  fact 
that  in  that  case  the  money  attempted  to  be 
appropriated  to  the  sa^sfaction  of  the 
creditor's  demand  remained  in  the  treasury, 
whereas  in  this  it  has  been  paid  to  the  au- 
thorized agent  of  the  person  entitled  to  re- 
ceive it  from  the  state.  The  objection  that 
the  act  authorizing  Uie  attaidiment  and  sub- 
jection of  the  debtor's  choees  in  action  does 
not  include  his  debts  due  frmn  the  state  does 
not.  thermfore,  apply  in  this  case."  We  have 
f'xamined  the  case  of  Speed  v.  Brown,  10  B. 
Mon.  108,  but  the  doctrine  therein  an- 
nounced is  in  accord  wiUi  other  decisions 
noticed  ;  hence  we  need  not  restate  the  same 
proposition. 

liie  appellees  cite  numerous  authorities 
in  support  of  t^dr  contention,  which  we 
have  examined  at  great  length.  It  may  be 
taken  as  well  settled  that  in  the  ease  of 
jailers,  school  commissioners,  and  school 
teachers,  their  salaries  should  not  be  sub- 
jected to  the  claims  of  creditors,  for  reasons 
given  in  the  several  opinions.  The  opinions 
chiefly  rest  upon  the  ground  of  public  pol- 
icy,— that  the  salaries  are  necessary  to  li- 
able those  officers  to  disdharse  the  duties 
resting  upon  them.  It  is  not  uie  contention 
of  appelant  that  he  can,  by  an  ordinary  at- 
tachmmt  or  garnishment,  subject  the  sal- 
ary of  appellee,  nor  appropriate  the  whole 
of  it  to  the  payment  of  his  claim.  It  is  the 
contention  of  appdlant  that  the  proof  in 
this  case  shows  cmdusively  that  $3,000  per 
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annum  is  amply  BufBcient  to  support  the  ap- 
pellee in  the  style  in  which  he  moves  and 
sufficient  fcH*  an  ample  support  CMomensuT- 
ate  with  his  social  position;  and  it  is  argued 
that  a  court  of  equity  has  the  power,  and 
that  it  ought,  by  appr<9riate  orAen,  to  eom> 
pel  the  appellee  to  set  aside  from  time  to 
time  a  reasonable  porticHi  d  his  salary  for 
the  payment  of  plaintiff's  claim.  It  may  be 
<«nceded  that  there  is  some  conflict  of  au- 
thority upon  this  question.  It  does  not  aeem 
to  have  been  directly  passed  upon  by  this 
court.  Nor  do  we  deem  it  necessary  to  now 
decide  as  to  the  power  of  a  court  of  equity 
to  make  such  ordtan  as  are  contended  for  by 
appellant.  Undoubtedly,  one  M  tiie  objects 
in  allowing  to  officers  fees  or  salaries  is  for 
their  support,  and  to  enable  them  to  dis- 
cbarge  the  duties  of  office;  But  we  are  not 
inclined  to  the  opinion  that  it  was  the  in- 
tention of  the  lawmakers  to  limit  such  com- 
pensation to  the  actual  necessaries  of  life^ 
buU  ratbor,  that  it  was  intended  to  allow 
such  officers  compensaticm  commensurate 
with  the  official  duties  and  re^pon^bilities 
devolving  upon  them.  And  inaamucb  as 
most  men  desire  to  accumulate  something, 
and  the  public  commends  such  desire,  we 
tliiiik  it  not  unreasonable  that  the  lawmak- 
ers intended  that  the  ouicera  might  have  like 
opportunities.  Under  our  present  Consti- 
tution, no  officer  except  the  governor  is  al- 
lowed a  greater  cffimpensation  than  $5,000 
fier  vnnum.  This  beutg  true,  we  think  pub- 
lic policy  demands  tiu.t  the  courts  refuse 
to  require  any  officer  to  set  apart  any  part 
of  his  salary  for  the  payment  of  his  debts. 
The  judgment  of  the  court  b^ow  is  therefore 
affirmed  in  respect  to  this  question. 

It  is,  however,  earnestly  contended  for  ap- 
pellant that  the  real  estate  mentioned  in 
the  petition  should  be  held  subject  to  plain- 
tiff's claim,  while  it  is  equally  as  earnestly 
contended  for  appellee  that  he  has  a  right 


to  assign  his  salary  to  his  wife,  or  to  have 
the  land  in  question  deeded  to  ho-,  and  espe- 
cially so  for  the  reason  that  he  had  received 
large  sums  of  mcmsy  from  her  in  the  past, 
and  that  he  deeired  to  pay  the  samei  That 
he  did  recetve  such  large  sums  of  monqr 
from  her  is  clearly  proved  in  this  cue.  "Wte 
havo  already  referred  to  the  decision  hxAd- 
Ing  the  assignment  at  fees  to  be  T<^d  and 
against  ]^ublic  pc^icy.  It  has  been  repeat- 
edly decided  by  this  court  that  peaision 
money  received  by  a  peoisioDer  and  invested 
in  real  estate  can  be  subjected  to  the  de- 
mand of  an  antecedent  ereditm*,  and  it 
would  be  entirely  incmsistent  with  such  a 
rule  to  bold  that  officers'  fees  or  salary  in- 
vested in  real  estate  should  be  exempt  from 
antecedent  dehta,  even  if  we  were  deciding 
— which  we  do  not —  that  an  officer's  fees 
or  salary  are  exempt  by  statute  from  the 
debts  of  tiie  officer.  It  is  furthra*  suggested 
tot  appellee  that,  even  if  the  dd)t  due  his 
wife  was  barred  by  the  statute  oi  limita- 
tion, he  had  a  right  to  waive  that  statute 
and  pay  t^e  debt,  which  he  undoubtedly  did 
have,  if  such  a  debt  ^sted,  and  its  payment 
was  not  prejudicial  to  the  rights  of  another. 
After  a  careful  consideration  of  the  law  and 
facts,  we  have  reached  the  condusion  that 
the  relation  of  creditor  and  debtor  did  not 
oxiat  between  the  appellees  at  the  time  of  the 
purchase  and  conveyance  of  the  real  es- 
tate in  question.  It  therefore  follows  that 
the  conveyance  to  Krs.  Johnson  was  with- 
out consideration  and  void  as  to  creditors, 
and  that  the  court  erred  in  refusing  to  sub- 
ject the  same  to  the  payment  of  plaintiff*8 
claim. 

The  judgment  to  that  extent  it  therefore 
reversed,  and  the  cause  remanded,  with  di- 
rection to  adjudge  the  real  estate  subject 
to  plaintiff's  claim,  and  for  proceedings  COB- 
aistent  herewith. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEAL& 


Lillie  CAMPBELL 

V. 

SUPEEirE  CONCLAVE  IMPROVED  OR- 
DER HEPTA  SOPHS,  Plff.  in  Err. 

(  N.  J  ) 

'Suicide  win  not  defeat  recovery  upon 
.1  roQtraet  of  lite  Insurance  not  procured  by 
the  insured  with  the  Intention  ol  committing 
snlclile,  unless  the  contract  so  provides  In  ex- 
press terms. 

{Magif,  CK  J.,  and  Tan  Byclcel,  Onmmere,  Hen- 
dricJiBon,  Adam»,  and  Troom,  JJ.,  dUaent.) 

(Jane  18.  1901.) 
'Headnote  hj  Collins,  J. 


NOT}!. — For  a  case  In  this  series  boldlng  that 
a  poller  of  life  Insurance  taken  with  the  Intent 
to  commit  suicide  Ib  void,  although  there  Is  no 
provision  In  the  policy  against  suicide,  see  Bit- 
ter V.  Mutual  L.  Ins.  Co.  (C.  C.  App.  3d  C.)  42 
L.  R.  A.  583,  Afflrmed  in  169  0.  8.  139,  42  L.  ed. 
04  L.  R.  A. 


ERROR  to  the  Supreme  Conrt  at  Circuit 
in  Salem  County  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  brought  to 
enforce  payment  of  the  amount  pledged  to 
be  due  m  a  mutual  benefit  oerttficate.  Af- 
firm^. 

Stntment  by  ColUas,  J.: 

This  cause  was  tried  at  the  Salem  circuit 
before  the  late  Justice  Ludlow  and  a  jury. 
The  declaration  was  upon  a  benefit  certifi- 
cate issued  January  26,  1897,  by  a  fraternal 
order  incorporated  in  Maryland,  to  Dr.  John 
G.  Campbell,  of  Elmer,  New  Jersey,  a  mem- 
ber of  a  subordinate  conclave  located  In  that 
town,  wherein  it  promised,  upon  satisfactory 
evidence  of  his  death  and  surrender  of  the 
certificate,  provided  he  should  be  in  good 

em.  See  also  ^tna  L.  Ina  Co.  v.  Florida  (C. 
C.  App.  8th  C.)  80  L.  n.  A.  87. 

As  CO  effect  of  snlclde  upon  policy  taken  oot 
In  s(H)d  faith,  and  In  which  there  Is  no  provi- 
sion against  snlclde,  see  Seller  t.  Beonomic  Ufe 
Asso.  (Iowa)  48  L.  R.  A.  B8T. 
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^  J  .»  thA  time  of  liis  that  the  opinion  <rf  the  court,  declared  by 

dSSf'L^tie  certiS^^t  Bb^^^  Chief  Ju^JSce  Brickell  with  much  ability 

^«  „#mSS  'iMue  Vw  iS  "O-ne  designated  beneficiary  other  than  the 

«f  ;^"««umD8rt    iSd  leconS,  that  insured;  fnd,  to  that  extent  no  state  court 

*^'SLr«K?sSr^?Sir  BainohnQ.  camp-  has  departed  from  it.  as  will  be  Been  on  ex- 

^And  mindtlid  a^i;ate  h£  aminatSon  of  the  casee.  dUA  in  the^most  re. 
V_  ...uj-    ■n«+  +>in  0Tit.trn  ftontroversT 


life  hv  iuicide.  But  the  entire  controversy 
at  the  trial  was  under  the  second  plea. 
There  was  evidence  to  warrant  a  finding  Dy 
the  jury  that  Dr.  Campbell  intentionally 
killed  himaelf  by  a  pistol  shot  just  after  his 
arrest  on  a  charge  ol  forgeiy,  made  as  he 
wan  returning  home  from  profeMioMl  calls 
as  a  physician.  The  trial  justice  directed 
a  verSirt  for  the  plaintiff  after  refusing 
various  requests  to  charge  presented  by  the 
defendant,  the  most  opmpreheMive  of  which 
was  as  follows:  "(5)  Th'*  »\tho«gh  ^Ij- 
laws  of  the  defendant,  as  also  the  benefit 
certificate  sued  on,.Me  rilent  as  to  suiodi^ 
there  is  an  implied  eondiUon  in  the  contract 
that,  if  the  event  upon  which  the  nsk  was 
a«mred-the  death  of  the  said  Campbell- 
was  brought  about  by  his  own  deliberate  act 
while  in  sound  mind,  there  can  be  no  recov- 
ery." Exception  was  duly  seeled  on  the  re- 
fiial  of  this  request  If  it  wae  properly  re- 
fused,  the  direction  of  ver^ct  wee  nght; 
otherwise,  there  should  be  a  new  triaL 

Messrs.  Alfred  B.  Badcley  and  Olln 
BrrftB  for  plaintiff  in  error.  ,  -  j 

M^Jo«itli«a  W.  A«t«n  for  defend- 
ant in  error. 


OolUiu,  J.,  deUvered  the  opinion  of  the 

has  been  considered  by  some  ttat 
benefit  societies  ere  ««  ffffjen*.  " 
the  payment  of  death  beneflta  to  dopw^enta 
of  tE  members,  and  that  t^e  uniJorm  d^ 
nial  of  the  defense  of  unexcepted  suicide  in 
f^L  l  rtS^BT  on  thdr  benefit  ^certiflcat^ 
Is  to  be  placed  on  grounds  peciJiar  to  the 
character^  of  such  societies.   There  is  M 
doubt  that  such  defense  has  nwer  ^n  al- 
lowed   Bacon,  Ben.  Soc.  S  387,  and  cases 
cited.   But  those  societiee  have  no  such  pe- 
cuHar  status.    Their  benefit. 
footind  of  all  death  dainw.   I  ™* 
tMs  lae,  therefore,  as  wijhintte  genera 
range  of  Me  insurance.   In  the  words  erf 
the  author  of  a  treatise  on  that  subject  pub- 
Ushed  in  the  year  1891:    ''f'  I«rf<>"a«if 
by  an  insurer  is,  in  general  terms,  cwidi- 
tioned  on  the  death  of  the  jMin-ed,  there 
seems  no  valid  reason  wh?  df^th  by  com- 
mitting  suicide  should  not  bejncluded;  and 
such  ii  the  general  doctrine.^  ^C«*«'.,f^'« 
Ine.  {  41.   Contrary  judicial  duita  ynW  be 
found  in  a  few  decisions  in  England  and 
in  this  country,  but  no  direct  adverse  abjudi- 
eatlon  until  the  Ritter  Case,  hereinaftOT 
mentioned.   The  case  of  Supreme  Comm<Mta- 
ery  K.  of  the  0.  «.  v.  AiiMworth,  71  Ala. 
iSe,  48  Am.  Rep.  832  (i-.D- 1882),  i.  wme- 
timu  cited  ae  such  an  adjudication;  but,  on 
a  careful  rea^ng  of  the  rerport,  it  is  evident 
M  U  R.  A. 


cent  publicatioDs.   3  Am.  &  Eng.  Ene.  Iaw, 
2d  ed!.  p.  1018;  Joyce,  Ins.  S  2653;  May,  Ins. 
4th    eS.   A.    D.    1900,    fi    324,    note  o; 
4    Berryman,   Ins.   Dig.    (a.    d.  1901) 
1680   et   seq.    It   should   be  understood, 
of  course,  that  I  have  »ot  been  speak- 
ing of  insurance  procured  ,with  tne  in- 
tention of  committing  suiade.   That,  aJl 
courta  concede,  is  voidable  because  of  fraud. 
The  Ritter  Case  arose  in  1892,  w"  decided 
in  1895,  42  L.  E.  A.  583,  17  a  C.  A.  637,  28 
U.  S.  aW  6ia»  70  Fed.  954,  and  "faffed  by 
the  Unfted  States  Supreme  Co"i^t  ^898. 
Ritter  V.  Mutwa  L.  Ins-C^  169  U.  S^3^ 
42  li.  ed.  693,  18  Sup.  Ct.  Rep.  800.  There 
were  several  policies  in  suit,  ell  aWJo  " 
tenor,  and  all  payable  to  tlM  insured,  Mb 
executors,  administrators,  and  aseigns.  The 
real  contracts,  as  evidenced  by  the  applica- 
tions for  them,  ercepted  death  by  suiade 
within  two  years,  which  time  l»ad  not 
elapsed;  but  by  virtue  of  a  statute  of  Penn- 
sylvania, where  the  contracts  were  made, 
ttie  trial  court  had  ruled  out  the  applica- 
tions because  not  attached  to  the  policies, 
which  themselves  expressed  no  such  excep- 
tion.  The  proof  waa  plenary  that  the  insur- 
ance was  procured  with  the  intent  to  com- 
mit suidde,  but  ha  the  trial  court  had  m- 
presaly  charged  the  jury  that  there  could  in 
no  case  be  recovery  if  the  insured  ha^  taken 
his  own  life  designedly  while  of  sound  mmd, 
the  general  question  was  necessarily  in- 
volve.   The  decision  waa  that  because  the 
verdict  established  that  Runk,  the  insured, 
had  committed  suicide  while  sane,  hia  execu- 
tor could  not  recover.    The  suprrane  court, 
speaking  through  Mr.  Justice  Harlan,  held 
(p.  1607160  U.  S.,  p.  700,  42  L._ed.,  and^^. 


307,  18  Sup.  Ct.  Rep.)  that  the  death  of  the 
insured,  ^'if  directly  and  intentionally 
caused  by  himself  when  in  sound  mind,  waa 
not  a  risk  Intended  to  be  covered,  or  whidi 
could  legally  have  been  covered,  1^  the  poli- 
cies in  suit."  Diligent  reaearch  has  led  to  a 
discovery  of  no  other  reported  caae  directly 
adjudging  that  auidde  will  bar  recovery 
upon  a  policy  not  excepting  it  in  express 
terms,  and  not  procured  with  the  intention 
of  committing  suicide,  except  the  later  one 
of  Hopkins  v.  Northuxatem  Life  Asswr.  Co. 
94  Fed.  729,  where  a  United  SUtea  circuit 
court,  being  bound  by  the  iM««r  Case,  «- 
tended,  and,  I  think  logically  extended,  the 
bar  against  recovery  to  a  poh<y  taf  enout 
by  the  insured  fot  the  benefit  of  hia  wife. 
The  judgment  was  affirmed,  however,  upon 
other  (nSSnds.   40  C.  C.  A.  1;  99  Fed.  199. 

I  will  consider  first  the  proposition  that 
sane  suicide,  though  unexcepted  in  express 
terms,  ia  not  a  ri*  intended  to  be  covered 
tj  a  Uf e  insurance  owitraot   In  the  early 
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life  polides,  death  hv  Buidde  was  excepted 
from  tbe  liability  of  the  insurer;  and  in 
some  cases  this  was  expressed  to  be  so, 
whether  the  insured  was  sane  or  insane  at 
the  time  of  the  act.  In  a  note  to  the  case 
of  Borradaile  v.  Hunter,  5  Mann.  &  Q.  639, 
decided  in  the  year  1843,  there  appears  a 
list  of  the  varying  forms  of  the  exception  as 
appearing  in  the  policies  customarily  issued 
fay  eighteen  of  the  leading  companies  of 
£Dgland.  Adjudication  in  this  eonntiy, 
contrary  to  that  in  England,  that  the  condi- 
tion of  sanity  was  implied  in  a  general  ex- 
ception of  suicide,  lea  to  the  common  ex- 
pression in  subsequent  policies  of  a  contrary 
intent.  Later,  as  such  stringency  was  seen 
to  be  unwise,  it  was  relaxed,  and  stilt  later, 
as  the  outcome  of  contest  over  sanity 
^owed  any  exception  to  he  futile,  and  as 
lueh  an  exception  discouraged  insurance,  it 
came  to  be  omitted  altogether,  or  made  of 
very  short  duration.  Tbe  history  of  insur- 
ance makes  difficult  tbe  argumrait  tiiat  the 
exception  is  not  now  expressed  because  nec- 
essarily implied.  The  contrary  has  been 
the  course  of  evolution  in  the  analogous  case 
of  death  resulting  as  a  punishment  for 
crime.  In  an  early  English  decision, — 
Amicable  Bootety  v.  BolUmd  {Fatmtlen^a 
Com)  4  Bligh,  N.  R.  194,  a.  d.  1830.— such 
a  death  waslield  to  be  an  implied  exception; 
but  the  effect  of  the  raising  of  the  question, 
notwithstanding  its  decision  favorably  to  the 
insurer,  was  to  lead  to  the  general  introdnc- 
ti<m  into  policies  of  an  express  exception. 
Chief  Justice  Brickell,  of  Alabama,  was  alive 
to  this  situation  when  be  expressed  a  strong, 
though  not  deterrent,  reluctanoe  ''to  Intoo- 
duee,  by  construction  or  implication,  excep. 
tions  into  such  contracts,  which  usually  con- 
tain special  exceptions."  Supretne  Com- 
mandery  K.  of  the  O.  R.  v.  Ainsv^orth,  71 
Ala.  436,  447,  46  Am.  Rep.  332,  337.  Of 
course,  the  question  is  an  open  one,  and  the 
TiewB  of  BO  influenttal  a  tribunal  as  the  Su- 
preme Court  of  the  United  States  deserve 
most  careful  conslderatim.  The  reason  for 
implying  the  exception  is  thus  stated  by 
Jud(fe  Harlan  (109  U.  S.  1S3,  42  L.  ed.  698, 
18  Sup.  Ct.  Rep.  305) :  "In  the  case  of  fire 
insurance  it  is  well  settled  that  although  a 
policy   in   the   usual   form,  indemnifying 

Xinst  loss  by  fire,  may  cover  a  loss  attrib- 
ble  merely  to  the  negligence  or  careless* 
BAM  of  the  fnsnred,  unaffected  by  fraud  or 
deaign,  it  will  not  cover  a  destruction  of 
the  property  by  the  wilful  act  of  the  as- 
sured himself  in  setting  fire  to  it,  not  for 
the  purpose  of  avoiding  a  peril  of  a  worse 
kind,  but  with  the  intention  of  simply  ef. 
fecting  its  destruction.  Much  more  should 
it  be  held  thnt  it  is  not  contemplated  by  a 
poltcy  taken  out  by  the  person  whose  life  is 
insured,  and  stipulating  for  tbe  payment  of 
a  named  sum  to  hims^fj  his  executors,  ad- 
infniBtrat«>a,  or  assigns,  that  tbe  company 
should  be  lable  if  his  death  was  intentional- 
ly caused  by  himself  when  in  sound  mind. 
When  the  policy  is  silent  as  to  suicide,  it 
is  to  be  taken  that  the  subject  of  the  insur- 
ance— that  is,  the  life  of  the  assured — shall 
not  be  intontionally  and  directly,  with  what- 
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ever  motive.  destrOTed  by  him  when  in  sound 
ndnd.  To  hold  otnerwiBe  is  to  say  that  the 
ooearrence  of  the  evrait  upon  the  happing 
of  wfaicb  the  company  undertook  to  pay  was 
intended  to  be  left  to  his  option.  This  view 
is  against  the  very  essence  of  the  contract." 
The  conclusion  stated  is  a  plain  non  se- 
quitur.  Suicide  is  only  one  of  many  ways 
that  may  detormine  the  event  of  death.  In- 
surance rates  are  baaed  upon  an  average  ex- 
pectancy of  lifs  derived  fnmi  expoience  ta- 
bles embradng  sulfide  as  wdl  as  all  other 
causes  of  mortality.  Many  intelligent  per- 
sons believe  that  suicide  self-evinoes  a  mor- 
bid state  of  mind,  and  insurers,  in  a  large 
volume  of  business,  may  well  offset  the  nat- 
ural love  of  life  against  the  infrequent  im- 
pulse of  sdf-destruction.  The  supposed  an- 
alogy to  other  insurance  is  not  new.  Id 
Moore  v.  WooUejf,  4  B!.  ft  Bl.  £43,  £54,  Lord 
Campbell  said,  obiter:  "If  a  nan  insures 
his  life  for  a  year,  and  commits  suicide  with- 
in the  year,  his  executors  cannot  recover  on 
the  policy,  as  the  owner  of  a  ship  who  in- 
sures her  for  a  year  cannot  recover  on  the 
policy  if  within  the  ^ear  he  causes  her  to  be 
sunk."  The  reasoning  is  specious  and  the 
analogy  is  false.  It  is  quito  right  that  wil- 
ful and  unnecessary  destrucUon  <tf  the  sulh- 
je<!t  of  fire  or  marine  insurance  Bhould  at 
the  same  time  destrt^  the  insurer's  liability. 
The  courto  therefore  imply  in  such  a  case 
an  exception  from  the  general  terms  of  the 
contract,  because  that  must  have  been  in- 
tended. But  the  case  of  life  insurance  is 
not  parallel.  Strict  insurance  is  indemnity. 
Voluntary  and  unnecessary  destrucUon  of 
the  property  insured  is  inconsistent  with 
tbe  basis  of  the  contract,  but  the  baidB  <rf 
that  which  by  a  misnomer  is  called  "insur- 
ance upon  life"  is  altogether  different.  That 
is  an  arbitrary  a^eement  to  pay  a  fixed  sunt 
upon  the  happening  of  an  inevitable  event, 
to  wit,  the  death  of  the  insured,  without  re- 
gard to  the  value  of  his  life  or  the  loss  ans- 
toined  by  tbe  assured.  That  a  contract  of 
life  insurance  is  not  a  contract  of  indemnity 
was  decided  in  the  exchequer  duunber  in 
1854.  Dalhy  v.  India  i  L.  Life  Aaaur.  Go. 
IS  C.  B.  366,  overruling  Oodeall  v.  Boldero, 
9  East,  72.  There  is  no  force  in  any  argu- 
ment derived  from  contracts  of  indemnity. 
Another  reason  not  expressly  stated  by 
Judge  Harlan^  but  frequeuUy  aBsigned  in 
judicial  dicta  for  the  Impticaticm  declared 
by  him,  is  that  without  it  the  insured  would 
be  deriving  a  benefit  from  his  own  wrongful 
act,  which  will  never  be  presumed  to  be 
within  the  intontion  of  contracting  parties. 
For  example,  recovery  on  a  life-insurance- 
policy  assigned  by  the  insured  to  his  cred- 
itor, who  afterwards  murdered  '  him,  has 
rightfully  been  denied.  Hew  York  Mut.  L. 
Ins.  Co.  V.  Armttrong,  117  U.  8.  591,  29  L. 
cd.  097,  6  Sup.  Ct.  Bep.  877.  Granting  the 
inherent  wrongfulness  of  suicide,  which  Is 
matter  for  the  moralist  rather  than  the- 
judge,  this  doctrine  fails  when  applied  there- 
to. No  one  in  this  world  can  derive  a  bene- 
fit by  his  own  death.  By  that  final  event  all 
earthly  profit  ends  for  him  to  whom  it  comes. 
He  is  for  this  life  equally  beyond  gain  and 
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low,  and  M  to  him  the  rulee  that  govern 
mundane  intercourse  become  no  longer  ap- 

Elieable.  Those  who  derive  the  beiumt  vill 
BVe  imam  no  wrong.  But  it  ii  said  that 
suicide  is  a  fraud  on  the  insurer.  To  pro- 
cure insurance  with  intent  to  commit  suicide 
is  a  fraud  on  the  insurer  that  should  de- 
feat recovery  at  the  option  of  the  insurer, 
and,  with  all  the  incidents  of  a  rescission, 
will  avoid  the  contract,  even  as  against  bene- 
ficiaries or  assignees.  Bmith  t.  national 
Bm.  Boo.  123  K.  Y.  85,  S  L.  R.  A.  616.  25 
K.  £.  197.    But  to  argue  that  suicide,  not 

?reviousl7  intended,  is  such  a  fraud  as  to  de- 
eat  recovery,  is  to  beg  the  very  question  of 
what  is  the  contract;  and  the  argument  as- 
sumes that  insurance  rates  are  fixed  upon  a 
basis  excluding  death  by  suicide,  while,  as 
we  have  seen,  the  contmry  must  be  the  ease, 
for  the  experience  tables  include  all  forms 
of  death.  Moreover,  it  would  be  next  to  im- 
possible to  fasten  the  fraudulent  intent. 
The  motives  for  suicide  are  difficult  to  fath- 
om, and  are  usually  complex.  In  the  case 
in  hand.  Dr.  Campbell  douotleas  took  his  life 
through  overwhelming  chagrin  dQe  to  arrest 
on  a  criminal  charge.  It  is  highly  improb- 
able that  he  thought  at  all  of  ma  iiuurance. 
To  submit  to  a  jury  in  each  case  the  intent 
of  the  act  would  be  practically  fruitless.  A 
general  imperative  nile  in  all  cases  must  be 
established,-  and  such  seems  to  be  the  view  of 
Judge  Harlan ;  for  he  says  that  intentional 
self-destruction,  with  whatover  motive,  is 
impliedly  excepted  from  the  contract.  As  a 
mere  matter  of  construction,  it  is  of  no  im- 
portance what  rule  is  to  govern  future  oon- 
traets;  but,  in  view  ol  tlie  hlstorieal  aspect 
of  the  subject,  the  reading  into  contracts 
of  life  insurance  this  unexpressed  exception 
will  be  sure  to  work  rreat  nardship.  Many 
policies  are  beinjr  carried  by  creditors  or  oth- 
ers interested  without  a  formal  assignment, 
or  the  possibility  of  oompelHng  one,  exoept 
hy  consent  of  the  insiirer.  ^ese  persons 
have  rightly  felt  secure  agilnst  recklessness 
or  malignity  extending  even  to  suicide,  and 
their  investments  should  not  be  imperiled. 

Lastly  to  be  considered  is  the  proposition 
that  intfntional  suicide  when  in  sound 
mind  is  not  a  risk  which  can  legally  be  cov- 
ered by  Insurance.  This  reste  upon  a  post- 
ulated public  poli<>y.  Judge  Harlan  says: 
"A  cimtract,  the  tonden(7  of  which  ia  to  en- 
danger the  public  interesto  or  injuriously  af- 
fect the  public  good,  or  which  is  subversive 
of  sound  moratity,  ought  never  to  receive 
the  sanction  of  a  court  of  justice,  or  be  made 
the  foundation  of  its  judgment.  If,  there- 
fore, a  policy  taken  out  by  the  person  whose 
life  is  insured,  and  in  which  the  sum  named 
is  made  payable  to  himself,  his  executors, 
administrators,  or  assigns,  expressly  pro- 
vided for  the  paymrat  of  the  sum  stipulated 
when  or  if  the  assured  in  sound  mind  took 
Ma  own  life,  the  coiitract,  even  if  not  pro- 
hiUted  by  statute,  would  be  held  to  be 
against  public  policy,  in  that  it  tempted  or 
eneonraged  the  assured  to  commit  suicide 
in  order  to  make  provision  for  those  depend- 
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ent  upon  him  or  to  whom  he  was  indebted." 
We  are  not  concerned  with  an  express  con- 
tract to  pay  in  ease  of  suicide^  but  with  a 
normal  liie-insnrance  policy.  Payment  is  to 
be  made  upon  the  event  of  death,  and  the 
risk  of  death  by  suicide,  as  applied  to  the 
volume  of  insurance,  is  almost  infinitesimal. 
The  real  question  is  whether  it  is  against 
sound  public  poliqr  for  the  insurer  to  as- 
sume the  risk.  It  is  urged  that  parties  may 
not  contract  for  even  a  possible  obligation 
resting  on  criminality.  Doubtless  such  is 
the  uw.  Amicable  Society  v.  Bolland 
[Pauntleroy't  Case,)  4  Bligh,  N.  R.  194,  rests 
upon  that  principle;  and  it  has  recent  illus- 
tration in  the  state  of  Massachusetts,  where 
the  supreme  court  denied  insurance  because 
the  deaUi  of  an  insured  woman  resulted  frwD 
a  criminal  abcHliMi.  Hatch  v.  Muttuil  L. 
Ins.  Co.  120  Mass.  650,  21  Am.  Rep.  641. 
But  suicide  is  not  criminal  in  New  Jersey. 
Punishment  is  of  the  essence  of  crime,  and 
suicide  is  not  punishable  here.  Blackstone 
defines  a  crime  or  midemeanor  to  be  "an  act 
committed  or  omitted  in  violation  of  a  pub- 
lic law  either  forbidding  or  commanding  it." 
4  Bl.  Com.  5.  A  recent  writer  more  tersely 
says,  "A  orbne  is  an  aiA  or  omission  [or 
ctrnimtssion]  punishable  as  an  offense  against 
the  state."  McCIain,  Crim.  Law,  S  4.  At 
common  law  suicide  was  both  criminal  and 
felonious,  although  the  punishment,  except 
that  of  anticipatory  dread,  was  of  necessity 
visited  upon  the  innocent,  unless  insensate 
clay  can  be  said  to  have  been  punished  by  the 
burial  in  the  highway  and  the  driven  stoke. 
But  in  this  country,  generally,  Uiere  is 
neither  forfeiture  of  goods  nor  other  pen- 
alty atteched  to  suicide,  which  is  therefore 
"little  more  than  the  shadow  of  a  crime." 
Patterson  v.  Natural  Premium  Mut.  L.  Ins. 
Co.  100  Wis.  118,  42  L.  R.  A.  253,  75  N.  W. 
980.  This  case  decides  tliat  suicide  does  not 
fall  within  the  usual  exception  in  a  life- 
insurance  policy  of  death  resultingfrom  a 
violation  of  law.  The  opinitm  of  Winslow, 
J.,  well  merita  study  on  all  the  phaaes  of  the 
subject  now  sub  judiee.  It  is  a  model  of 
terse,  logical  reasoning,  but,  like  most  ju- 
dicial utterance  since  the  Rittor  Case,  which 
is  evidently  disa]pproved,  it  is  confined  to 
cases  where  the  insurance  is  payable  to  a 
beneficiary.  In  New  York,  also,  it  has  been 
held  that  death  1^  suicide  does  not  result 
from  violation  of  law,  although  1^  an  ex- 
clusive penal  Code  an  unsuccessful  attempt 
to  commit  suicide  is  there  a  crime,  while 
suicide  ia  not.  Darrow  v.  Family  Fund 
8oe.  116  N.  Y.  537,  6  L.  R.  A.  495,  22  N.  E. 
1093.  In  New  Jersey  neither  suicide  nor 
attempt  to  commit  suicide  has,  since  1796, 
at  least,  been  criminal.  This  results  from 
the  enactment  in  that  year  that  no  eonvie- 
tion  or  judgment  for  any  offense  against  the 
stete  shall  make  or  work  forfeiture  of  estote. 
Paterson's  Laws,  p.  221,  S  76,  continued  to 
the  latest  revfuon  of  our  criminal  prooedure 
act  (P.  L.  1898,  p.  910.  {  163). 

As  to  the  abstract  immorality  of  suicide 
I  generally,  opinions  may  differ,  but  all  will 
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admit  tiiat  in  some  eases  it  is  othicolly 
drfenaiMe.  Else,  how  could  a  man  "lay 
dinni  his  life  for  his  friend  T"  Soidde  may 
be  eelf-saoriflce,  ae  when  a  woman  slays  her- 
self to  save  her  honor.  Sometimea  self- 
destruction,  humanly  speaking,  ia  excusable, 
aa  where  a  man  curtails  by  weeks  or  months 
the  agony  of  an  incurable  disease.  It  will 
not  do  to  reeort  to  the  argument  that  in 
inch  oases  thu«  Is  no  "fwmious  intent." 
As  to  direct  suicide,  oil  that  the  common  I 
law  required  to  make  one  a  felo  de  ae  was 
that  he  should  be  of  years  of  discretion  and 
in  his  senses,  and  should  meui  to  kill  him- 
self. 4  Bl.  Com.  189;  Hale,  P.  C.  411.  Ex- 
traiuation  could  only  be  considered  by  the 
King,  who  would  "execute  judgment  in 
merc^."  Judge  Harlan  has  not  yet  yielded 
to  this  argument;  for,  "with  whatever  mo- 
tive" self-deatruetion  Is  accomplished,  it,  in 
his  view,  defeats  recoveiy.  Inquiry  into  an 
intent,  formed  after  proeurine  insuranoe,  to 
defraud  the  insurer  W  suidde,  has  seemed 
to  me  impracticable.  Inquiry  into  any  other 
evil  intent  neems  just  as  impracticable.  On 
whom  would  rest  the  burden  of  proof,  and 
liow  oould  c<miplcac  motives  be  unraveled? 
BoDM  general  mle  must  oontrcd  tids  question 
of  public  policy.  Cases  cannot  be  Individn- 
alised.  As  to  the  public  vood  requiring  tlie 
discouragement  of  suicide,  there  may  be 
also  two  opinitms.  The  paternal  theory  of 
government  does  not  here  prevail.  The  com- 
mon law  condemned  suicide^  according  to 
Hale  and  Blaekston^  ubi  supni>  not  only 
for  religious  reasims,  but  tar  the  tanporal 
one  that  the  King  hss  an  interest  in  the 

ftreservation  of  alt  his  subjects,  and  doubt- 
ess  the  same  is  true  of  an  organized  com- 
monwealth and  its  citizens;  but  I  cannot 
see  that  the  public  good  is  more  concerned 
to  prolong  a  life  that  may  be  worthless  to 
(he  public  than  to  secure  to  creditors  their 
just  demands,  or  to  afford  a  maintenance  to 
wife  and  childrm.  Insurers  may  guard 
their  interests  in  their  contracts.  I  Icnow 
no  public  policy  more  useful  than  that 
which  holds  contractors  to  performance. 
That  (niinions  of  what  is  sound  public  policy 
i^on  this  subject  are  not  all  alike  is  shown 
that  which  has  been  declared  in  the 
great  state  of  Missouri  by  its  le^lature. 
For  many  years  no  defense  of  suicide  in  a 
suit  to  collect  life  insurance  has  been  per- 
mitted imless  it  is  shown  to  the  satisfaction 
of  the  court  or  jury  at  the  trial  that  the  in- 
sured contemplated  suicide  at  the  time  of 
application  for  the  p^ii7,  and  airy  contrary 
provision  in  a  policy  is  made  void.  Mo.  Bev. 
^t.  1889,  S  6856.  If  it  be  public  policy  to 
interfere  with  contracts  in  order  to  discour- 
age suicide,  then  ought  the  contract  of  a 
creditor  insuring  the  life  of  his  debtor,  or  a 
wife  insnring  the  life  of  her  husband,  to  be 
defeated  by  the  suicide  of  the  insured,  fur 
the  same  motive  of  self-destruction  for  the 
benefit  of  the  assured  will  be  impelling  in 
such  eases  as  in  a  case  where  the  contract 
is  direotiy  with  the  insured ;  yet  it  has  never 
been  snggested  that  one  having  an  insane 
S4  L.  R.  A. 


ble  interest  in  ■aotiier's  life  m^  not  at  his 
own  cost  himself  contract  insnraaoe  on  that 

life,  or  take  an  assignment  of  an  eristin; 
policy,  without  the  nsk  of  forfeiture  by  ths 
suicide  ot  the  insured.  Indeed,  it  has  bees 
held  otherwise  even  in  England,  where  sui- 
cide is  criminal.  Cooit  v.  Blacky  1  Hare, 
390;  Moore  v.  Woolsey,  4  El.  A  Bl.  243,  354. 
The  fact  that  the  insured  pays  Uie  premi- 
ums and  puxefaases  insnranoe  for  a  desas- 
nated  benafidary,  or  for  the  bssMflt  of  faia 
estate,  can  make  no  difference  tn  his  mes- 
tal  attitude.  He  can  gain  nothing  by  his 
death,  and  normally  his  estate  mil  go  atha 
to  his  creditors  or  to  his  widow  snd  next  of 
kin.  X  see  no  sensible  reasc»  to  affirm  ths 
contra«t  in  me  case  and  disallow  it  in  tbs 
other.  I  have  said  that  no  adjudged  eaie 
has  permitted  suidde  as  a  defense  against  i 
beneftciary  other  than  the  insured.  This  ii 
true,  with  one  excepticm,  even  where  the  de- 
cision in  the  Ritter  Com  has  hem  recog- 
nized as  sound  or  controlling.  Judge  flsx- 
lan  himself  was  vecy  careful  to  go  no  furth- 
er than  the  case  required.  Tm  excepdoe 
to  which  r  have  alluded  is  the  BopkiM  Cute, 
above  cited,  but  to  n^  mind  the  extcasaoa  in 
that  case  was  Ic^oaL  What  difference  does 
it  make  whether  a  man  contracting  iainir- 
anoe  designates  in  the  contract  t^bene£d- 
ary,  or  leaves  that  designation  to  the  law  <b 
his  last  will  and  testament.  The  contract 
is  with  him,  and  it  is  no  more  consistent 
with  public  policy  that  he  should  be  allovvd 
to  contract  that  Us  suidde  should  not  for- 
feit the  ri^t  of  a  ben^ciary  named  in  t^i 
policgr  to  receive  the  insnnnee  money,  tbu 
that  he  should  be  allowed  to  contract  thtt 
such  suicide  should  not  forfeit  the  rigbt  of 
those  who  otherwise  would  receive  it  u 
creditors,  distributees,  or  legatees  of  bis  es- 
tate. The  decisions,  since  the  Bitter  Cut, 
denying  suicide  as  a  defense  to  silent  poli- 
cies, must,  logically,  either  reprobate  tiiit 
case,  or  distinguish  it  only  on  the  groDni 
that,  aa  against  a  bmefldary  named,  the  ex- 
ception of  the  death  of  the  insured  I7  sni- 
dde  cannot  he  oonstructively  implied. 

I  etmelude  that  in  no  case  shonld  the  en- 
cide  ci  an  insured  perstm  defcftt  rceofoy 
upon  a  contract  of  life  inannaoe  not  prv- 
cured  by  him  with  tb^  intentitm  of  coniait- 
ting  suicide,  unless  the  contract  so  proridet 
in  express  terms.  Presumably  the  oostnct 
in  this  case  was  «Hisummated  in  Xew  Jtr- 
aey,  but  if  we  look  to  Maiyland,  the  8u:« 
of  the  defendant's  incorporation,  for  the  U« 
which  is  to  govern,  it  wilt  be  found  no  dif- 
ferent. In  a  very  recent  decisitw  of  tlw 
court  of  appeals  of  that  states  in  a  too- 
troversy  with  this  same  defendant,  after  foil 
consideration  of  both  the  groonds  of  objw- 
tion  to  reoovny  that  I  have  ben  discnsiioft 
the  same  eondnaiim,  and  for  anbstsntiilly 
the  same  reasons*  has  been  reached.  S»- 
Oonelme,  1,  O,  of  B.  t.  Jftles^  92  3U. 
613,  48  Ati.  845. 

The  direction  of  verdict  tvr  plaintiff 
oorreet,  and  th€  judgmtiit  it  affinMd. 
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Garrtson,  J.,  eoncmniiig: 

The  opinim  ct  Mr.  Ju&ce  CMIine  holds 
that  to  procure  Insurance  with  intent  to 
commit  suicide  is  a  fraud  on  the  insurer 
that  should  defeat  recovery,  but  that  suicide 
with  an  intent  to  defraud  the  insurer,  if 
formed  after  getting  the  insurance,  is  not 
such  a  fraud  as  idiould  defeat  recovery.  I 
think  that  the  same  result  should  follow  in 
eitfaur  oi  the  above  instanoes  of  fraud.  The 
harden  of  proving  the  frauduleitt  intent  in 
dther  event  is  upon  the  Insurer.  This  bur- 
den was  not  borne  at  the  trial.  My  failure 
to  concur  in  the  opinion  of  the  court,  there- 
fore, does  not  lead  to  my  dissent  from  the 
judgment  of  affirmance  pronounced  by  it. 

JCaeict  Ch.  J.,  and  Vam  Brekel,  Onm- 
meTe,  HendrMksoB,  AJaiae,  and  Vroom, 

JJ.,  dissent. 

▼aa  flrekel*  J.,  dissenting: 

This  Is  an  action  by  Lillie  Campbell,  the 
beneficiary  named  in  a  certain  benefit  cer- 
tificate issued  by  the  plaintiff  to  her  late 
husband,  John  Q.  Camphdl,  by  virtue  of  his 
having  t>ecome  a  member  of  the  said  sub- 
ordinate conclave,  a  fraternal  organization 
located  in  this  state.  Neither  the  benefit 
certificate  nor  the  by-laws  of  the  order  con- 
tained any  provirion  whatever  with  refer- 
ence to  suidde.  On  tiie  trial  of  the  oauae 
there  was  testimony  tending  to  show  tbat 
John  O.  Campbell  committed  suicide,  and 
also  that  he  was  irreeponsible  mentally  at 
the  time  of  bis  self-destruction.  At  the 
conclusion  of  the  testimony  the  court  di- 
rected the  jury  to  render  a  verdict  for  the 
plaintiff,  although  the  defendant  requested 
the  court  to  charge  the  jury  that,  if  the  said 
Gunphell  committed  suicide  while  he  was  of 
■onnd  mind,  then  should  be  a  verdict  for  the 
defendant.  The  bill  of  exeeptimis  and  the 
assignment  of  errors  present  the  question 
whether  the  request  of  the  defendant  was 
properly  refused. 

Campbell  named  the  plaintiff,  who  was 
his  wife,  as  the  beneficiary  on  the  certificate, 
but  he  had  the  right  at  any  time  to  chanse 
the  benefleiaiy  without  her  consent.  It 
seems  dear,  thereftm,  that  the  plaintiff  had 
no  vested  interest  in  tbe  certificate,  and  so 
the  casee  bold.  Maaonic  Mut.  Ben.  Boo.  v. 
Burkhart,  110  Ind.  189,  10  N.  E.  79,  11  N. 
E.  449 ;  Eelleriberg  v.  District  No.  1  of  t.  O. 
of  B.  B.,  94  N.  Y.  581;  Knightt  of  Bonor 
r.  Wateon,  64  N.  H.  617,  IS  Atl.  125.  The 
ease,  therefore,  turns  upon  the  question 
whether  the  plaintiff  was  entitled  to  a  ver- 
dict if  Campbell,  while  of  sound  mind,  com- 
mitted suicide.  In  the  recent  case  of  Rit' 
ter  V.  Mutual  L.  Ins.  Co.  reported  in  169  U. 
8.  139,  42  L.  ed.  693,  18  Sup.  Ct.  Rep.  300, 
this  question  is  discussed  with  much  ability. 
Mr.  Justice  Harlan,  who  delivered  the  opin- 
ion of  the  court,  said:  "It  is  contended 
that  i^e  court  erred  in  saying  to  the  jury, 
as  in  efl!'ect  it  did,  that  intentional  self- 
destruction,  the  assured  being  oi  sound 
mind,  is  in  itself  a  defense  to  an  action  upon 
ML  R.  A. 


ft  life  poliqr,  even  if  auoh  pdiCT  does  not 
in  express  words  declare  that  it  shall  be 
void  in  the  event  of  self-destruction  when 
the  assured  is  in  sound  mind.  But  ie  it  not 
an  implied  condition  of  such  a  policy  that 
the  assured  will  not  purposely,  when  in 
sound  mind,  take  his  own  life,  but  will  leave 
the  event  of  his  death  to  depend  upon  some 
cause  other  than  wilful,  deliberate  self-de- 
structiont  Looking  at  tlie  nature  and  ob- 
ject of  life  insurance,  can  it  be  supposed  to 
be  within  the  contemplation  oi  either  party 
to  tbe  contract  that  the  company  shall  be 
liable  upon  its  promise  to  pay,  where  the 
assured,  in  sound  mind,  by  destrOT'ing  his 
own  life  intentionally  precipitates  the  event 
upon  the  happening  of  which  such  liability 
was  to  arise  T  ...  If  a  person  should 
■^PPly  foi*  ^  poIi(7  expressly  providing  that 
the  company  should  pay  the  sum  named  if 
or  in  the  event  the  assured  at  any  time  dur- 
ing the  continuance  ot  the  contract  com- 
mitted self-destruction,  being  at  the  same 
time  of  sound  mind,  it  is  reasonably  certain 
that  the  apjplication  would  be  inst^tly  re- 
jected. It  u  impossible  to  suppose  that  an 
applicati<m  ot  that  diaracter  would  be 
panted.  If  experience  justifies  this  view, 
It  would  follow  that  a  policy  stipulating  ■ 
,  ^erally  for  the  pavment  of  the  sum  named 
in  it  upon  the  death  of  tbe  assured  shonld 
not  be  interpreted  as  intended  to  cover  tiie 
event  of  death  caused  directly  and  inten- 
tionally hy  self-destructitHi  whilst  the  as- 
sured was  tn  sound  mind,  but  cnily  death  oc- 
curring in  the  ordinaiy  course  of  life.  .  .  . 
In  the  case  of  fire  insurance  it  is  well  settled 
that  although  a  policy  in  the  usual  form, 
indemnifying  aj^inst  loss  by  fire,  may  cover 
a  loss  attributable  merely  to  the  n^ligence 
or  carelessness  of  the  insured,  unaffected  by 
fraud  or  design,  it  will  not  oo^er  a  destruc- 
tion of  the  property  by  the  wilful  act  of  the 
assured  himsdf  in  setting  fire  to  it,  not  for 
the  purpose  of  avoiding  a  peril  of  a  worse 
kind,  but  with  the  intention  of  simply  ef- 
fecting its  destruction.  Much  more  should 
it  be  held  that  it  is  not  contmiplated  by  a 
policy  taken  out  by  the  person  whose  life  is 
insured  and  stipulating  for  the  payment  of 
a  named  sum  to  himself,  his  executors,  ad- 
ministrators, or  assigns,  that  the  company 
should  be  liable  if  his  death  was  intention- 
ally caused  by  himself  when  in  soimd  mind. 
Whm  the  policy  is  silent  as  to  suicide,  it  is 
to  be  talten  that  the  subject  of  the  insur- 
ance, that  is,  the  life  of  the  asaured,  shall 
not  be  intentionally  and  directly,  with 
whatever  motive,  destroyed  by  him  when  in 
Bound  mind.  To  hold  otherwise  is  to  say 
that  the  occurrence  of  the  event  upon  the 
happening  of  which  the  company  undertook 
to  pa^  was  to  be  left  to  his  option.  That 
view  u  against  the  very  essence  of  the  con- 
tract. There  is  another  consideration  sup- 
porting the  contention  that  death  inten- 
tionally caused  by  the  act  of  the  assured 
when  in  sound  mind — the  policy  being  silent 
as  to  suicide — is  not  to  he  deemed  to  have 
been  within  the  contemplation  of  the  par- 
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tin;  tbat  Is,  &aJt  a  different  view  would 
attribute  to  them  a  purpose  to  make  a  con- 
tract that  could  not  be  enforced  without  in- 
jury to  the  public.  A  contract  the  tendency 
of  which  is  to  endanger  the  public  interests, 
or  injuriously  affect  the  public  good,  or 
which  is  subversive  of  sound  morality,  ought 
never  to  receive  the  sanction  of  a  court  of 
justice,  or  be  made  the  foundation  of  its 
ludgmcnt.  If,  tiierefore,  a  policy  taken  out 
by  the  person  whose  life  is  insured,  and  in 
which  tlie  sum  named  is  made  payable  to 
himsdf,  his  eieeutora,  administrators,  or  as' 
signs,  expressly  provided  for  the  payment 
01 the  sum  stipulated  when  or  if  the  assured, 
in  sound  mind,  took  his  own  life,  the  con- 
tract, even  if  not  prohibited  by  statute, 
would  be  held  to  be  against  public  policy, 
is  tiiat  it  tonptad  or  enoouraged  the  as> 
mred  to  commit  snii^de  in  orivr  to  make 

firoririon  for  those  dependent  up<Hi  him,  or 
0  whom  he  was  indebted.  Is  the  case  anr 
different  in  principle  if  such  a  policy  be  si- 
lent as  to  suicide,  and  the  event  insured 
againstr^the  death  of  the  assured — is 
brought  about  by  his  wilful,  deliberate  act 
when  in  sound  mind?"  Justice  Harlan  for- 
tifies his  conclusions  hy  referanee  to  many 
*  oaaas  eitad  and  discussed  in  Us  opinion.  I 
concur  in  the  views  he  has  so  forcibly  ex- 
pressed. Death,  in  its  commonly  understood 
acceptation,  does  not  include  death  by  one's 
own  hand.  Additional  words  must  be  used 
to  convey  the  fact  that  it  was  death  by  self- 
destruction.  It  is  not  necessary  for  the  de- 
fense in  this  case  to  impart  additional 
words  into  this  contract,  or  in  any  respect 
add  to  its  terms.  In  property  insurance  the 
recognimd  defense  that  the  assured  wilfully 
sot  fire  to  the  subject  of  the  insurance  does 
not  write  aixy  new  condition  in  the  policy. 
Its  correct  oonstmetion  as  written  foibids 
recovery  upon  it.  So  the  reasonable  and 
just  interpretation  ot  the  language  used  in 
the  benefit  certificate  in  this  case  precludes 
the  idea  that  the  death  of  Campbell  by  his 
own  hand  while  of  sound  mind  was  the  death 
to  which  the  insurance  applied.  Such  in- 
surance, if  expressed  in  the  oertiflcate,  I 
think,  could  not  be  a  legal  basis  of  action; 
and,  if  nne-^pressed,  it  can  have  no  greater 
legal  value.  In  my  judgment,  the  Bitter 
Case  was  derided  in  acoonuuice  with  the  cor- 
rect rules  of  interpretation,  and  with  well- 
recognized  legal  principles.  It  is  a  general 
rule  that  a  man  cannot  make  a  profit  or  gain 
an  advantage  by  his  own  wrongful  act,  and 
a  right  of  action  to  a  third  person  who  had 
no  vested  interest  in  the  contract  should  not 
be  permitted  to  arise  out  of  the  wronf^ul 
act  of  the  insured.  Becovery  in  this  case 
is,  to  sittne  extent,  «a  encouragement  of  sui- 
dde. 

My  conclusion  is  that  the  questions  wheth. 
er  the  assured  committed  suieide,  and 
whether  he  was  of  sound  mind  at  the  time, 
should  have  been  submitted  to  the  jury. 
The  trial  court  erred  in  directing  a  verdict 
for  the  plaintiff,  and  therefore  the  judgment 
should  be  reversed.  The  Judges  who  voted 
to  reverse  concur  in  this  opinion. 
MUR.  A. 


Ebbobs  axd  Afpuu.  Jok% 
Bamud  B.  TUTTLB  and  Wife 
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ATLAKTIO  CTTY  BAILROAD  COMPANY, 
Plff.  itt  Err, 

(  H.  J.  ) 

*t.  A  womaa,  ■eelnir  •  ear  wblek  kad 
been  d«r«iled  while  a  flying  drill  was  be- 
ing made  coming  out  of  the  limits  of  a 
frelfcht  yard  and  across  a  public  street  at 
great  speed  towards  the  place  where  abe  waa 
standing.  In  fright  ran  for  safetr,  and  fell, 
InJiirlDg  herself.  Held,  tbat  she  was  entitled 
to  recover  damasea  for  snch  Injury. 

%.  Where  one  by  ■eflrllvence  pvta  mm- 
other  nader  m  vemiionKble  apprebeM" 
slon  of  personal  phrNtenl  Injmrrt  and. 
in  a  reasonable  effort  to  escape,  the  latter 
sustains  phrslcal  Injury,  a  rlgbt  of  actton 
arises  to  recover  for  the  physlral  Injnry  and 
the  mental  disorder  naturally  Indduit  to  Its 
oeenrtmcs. 

(Jnna  17,  1001-) 

I?KROR  to  the  Supreme  Court  at  Cfrcait 
J  in  Camden  County  to  review  a  judgment 
in  favor  of  plaintiffs  in  an  action  brought 
to  recover  damages  for  personal  injuriea  al- 
leged to  have  been  caused  tqr  defsnunfe  ne^ 
ligence.  Affirtned. 

The  facts  are  stated  in  the  opinion, 
ifessrv.    J.    WlUwd    H<wc«a  and 
Charlea  T.  D.  JoUne,  lor  plaintiff  in  er- 
ror: 

There  was  no  imminent  danger,  and  the 
ease  should,  for  that  reason,  have  been  taken 
from  the  jury. 

Jevoett  V.  Paierwm  B.  Oo.  62  N.  J.  L.  431. 
41  Atl.  707. 

It  was  plaintiff's  duty  to  look  carefully. 
She  acted  on  impulse.  Nor  was  her  fright, 
resulting  in  the  giving  out  of  her  knee,  the 
proximate,  reasonable,  or  natural  result  of 
the  car  crossing  the  street.  ' 

Ewing  v.  PittMburgK,  O.  O.  d  8t.  L.  R,  Oo. 
147  Pa.  44,  14  L.  R.  A.  606,  23  Atl.  340. 

The  accident,  if  at  all,  ms  oecarioned  by 
fright. 

Ward  V.  Wett  Jeraey  A  S.  B.  Co.  (N.  J. 
L.)  47  Atl.  661:  Mitohell  t.  Roohester  R. 
Co.  151  K.  Y.  107.  84  li.  R.  A.  781,  46  N.  K 

3S4. 

The  weakness  of  the  knee  was  the  result 
of  a  nervous  shock  caused  by  fright  of  an  an- 
ticipated event  which  never  uppened.  It 
resulted  from  the  constitution  and  circnm* 
stances  <A  the  individual.  Damages,  there- 
fore, are  too  remote. 

Victorian  B.  Ooam.  v.  Cowltes,  L.  B.  IS 
App.  Caa.  225. 

*HeadDotes  by  TaooK,  J. 

NoTK. — ^Por  earlier  eases  In  this  series  a*  tm 
Injury  In-  attempting  to  escape  bom  saddaH 
danger  caused  by  another,  see  Cody  v.  N«w 
York  ft  N.  K.  R.  Co.  (Han.)  T  L.  IL  A.  84S ; 
Hitcbell  v.  Southern  P.  K.  Co.  (Cai.)  11  L.  B. 
A.  180;  rallo  v.  United  States  Exp.  Co.  (Pm.) 
14  L.  R.  A.  743:  Blackwell  V.  Mooman  (21. 
C.)  17  L.  R.  A.  729 :  Uncoln  Rapid  Transit  Ov. 
V.  Nichols  (Neb.)  20  1.  R.  A.  353 ;  and  case*  la 
note  to  I^fiiilsTllle,  N.  A.  A  C.  B.  COb  v.  Ttittm 
ilnd.)  6  L.  B.  A.  on  page  lOS. 
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Tbt  daxaafn  mnit  be  the  nKtural  and  rca* 
■onable  resiut  of  the  defendant's  aet» — such 
a  consequence  as,  in  the  ordinary  course  of 
things,  would  flow  from  the  act. 

The  Hotting  Hill,  L.  R.  9  Prob.  Div.  105; 
Victorian  R.  Contra,  v.  Coultaa,  L.  R.  13  App. 
Caa.  225 ;  8  Am.  &  Eng.  £nc.  Law.  2d  ed.  p. 
6tt7;  Spade  t.  Lynn  di  B.  S.  Co.  168  Mass. 
287,  38  L.  R.  A.  512,  47  N.  E.  88;  flturley  t. 
Berg,  1  SUrkie,  98. 

One  may  be  bound  to  anticipate  and  guard 
a^nst  the  probable  consequences  to  or- 
dinary people,  but  to  caxry  the  rule  of  dam- 
ages further  imposes  an  undue  measure  of 
responsibility  upon  those  who  are  guilty  of 
unintentionu  n^ligence.  The  general  rule 
limits  damages  in  such  cases  to  the  natural 
and  probable  consequences  of  the  acts  done. 

MitoheU  T.  Soeketter  R,  Co.  161  N.  Y.  109, 
34  L.  B.  A.  781,  46  N.  E.  364;  Bpade  t.  Lynn 
A  B.  R.  Co.  168  Mass.  287,  38  L.  R.  A.  512, 
47  N.  £.  88 ;  Lehman  v.  Brooklyn  City  R.  Co, 
47  Hun,  355;  Fax  v.  Borkey,  126  Pa.  164,  17 
Atl.  604;  Buaeley  t.  Berg,  1  Starlde,  98; 
Swing  v.  Pittsburgh,  C.  0.  d  Bt.  L.  R.  Oo. 
147  Pa.  40,  14  L.  R.  A.  666,  23  Atl.  340. 

The  court  erred  in  holding  tliat  the  mere 
happening  of  the  accident  showed  negligence. 

Baldwin  v.  AtlanUo  City  B.  Co.  64  K.  J. 
L.  232,  45  Atl.  810;  Bgaea  County  Eleotrio 
Oo.  V.  Kelly,  57  N.  J.  L.  100,  29  Atl.  427; 
Ba}ur  T.  Lombard,  53  N.  J.  L.  233,  21  Atl. 
190,  23  Atl.  167;  Fenderaon  v.  Atlantio  City 
R.  Co.  S6  N.  J.  L.  708,  31  Atl.  767. 

Meeara.  Mmmxy  8.  Seovel  and  WUllam 
T.  Bvjrle,  fot  defendants  in  error: 

The  facts  clearly  show  that  the  dftotrlne 
ct  rea  ipsa  loquitur  is  applicable. 

Trenton  Pa»a.  R.  Co.  v.  Cooper,  60  N.  J.  L. 
218,  38  L.  R.  A.  637.  37  AU.  730;  Newark 
Blectrio  Light  d  P.  Oo.  t.  Ruddy,  62  N.  J.  U 
506,  41  Atl.  712. 

A  person  placed  in  a  position  of  danger 
the  negligent  conduct  of  another  is  not  guil- 
^  of  contributory  n^Ugence  in  not  choos- 
ing what  afterwards  may  pnnra  to  have  been 
the  best  method  of  escape. 

Cannon  v.  Pittaburg  Traetion  Co.  104  Pa. 
169,  44  Atl.  1089;  7  Am.  ft  Eng.  Enc  Iaw, 
M  ed.  p.  399, 

The  injury  complained  of  was  a  bodily  one 
caused  by  plaintiff's  fall  while  running. 
There  ia  no  aII»ation  that  fright  product 
the  physical  suffering  complained  of. 

Defendant's  act  caused  plaintiff  to  fall  by 
compelling  her  to  seek  a  place  of  safety. 

Buchanan  v.  Weat  Jeraey  R.  Co.  52  N.  J. 
L.  265,  10  Atl.  254;  Blliek  T.  Wilaon,  68  Neb. 
584,  79  N.  W.  152;  Coulter  v.  Amerioan  Mer- 
ahante  Union  Emp.  Co.  66  N.  Y.  586  ;  8  Am. 
A  Eng.  Enc.  Law,  2d  ed.  p.  66S. 

VreMa,  J.,  delivered  the  opinion  of  the 
court: 

The  writ  of  error  In  this  cause  brings  up 
t^e  record  of  a  suit  brought  in  the  supreme 
court  and  tried  at  the  Camden  circuit  court. 
The  defendant,  the  Atlantic  City  Railroad 
Company,  maintained  a  frnght  yard  on  the 
<touth  side  of  Mechanic  street,  in  the  city  of 
Camden ;  and  on  the  25th  day  of  September, ' 
1899,  while  a  flying  drill  was  being  made,  one 
ML.  R.A. 


of  the  cars  was  derailed,  and  dashed  acroBB 
Mechanic  street  over  two  curbstones  and  two 
trolley  tracks,  and  broke  through  the  front 
of  the  house  opposite  No.  293,  b^onging  to  a 
Mrs.  Brennan.  At  the  time  of  the  accident, 
Mrs.  Tuttle,  one  of  the  plaintiffs,  was  on  the 
sidewalk  near  the  Brennan  house,  and,  look- 
ing, she  saw  the  car  coming  across  the  street 
at  full  speed.  Becoming  frightened  at  the 
noise,  she  started  to  run,  and,  when  three  or 
four  doors  below,  fell,  and  injured  her  left 
knee.  At  the  close  of  the  plaintiff's  case  a 
motion  for  a  nonsuit  was  made  on  the  part 
of  the  defendant  upon  the  ground  that,  if 
any  negligent  conduct  had  been  proved  on  the 
art  of  the  defendant  by  reason  of  this  car 
aving  gotten  away  from  where  it  belonged* 
the  plaintiff  was  guilty  of  contributory  Di- 
ligence in  going  away  from  a  place  of  safefy 
to  a  place  of  insecurity;  that  she  was  at  a 
safe  mstance  from  the  car,  and  there  was  no 
occasion  for  her  to  remove  from  it.  The  tes- 
timony, however,  of  the  plaintiff  was  that 
she  was  in  front  of  Mrs.  Brennan's  door,  or 
bad  just  passed  it,  when  she  saw  the  car  com- 
ing over;  and  it  was  further  disclosed  1^  the 
testimony  that  this  car,  in  coining  across  the 
street  was  not  running  on  any  track.  Is  it 
reasonable,  even,  to  suppose  that  the  plain- 
tiff could  have  had  any  means  of  knowing 
the  direction  the  car  would  takeT  She  was 
rightfully  on  the  street,  and  the  unusual 
sight  of  a  car  crashing  across  the  street  at 
full  speed  precluded  any  possibility  of  re- 
flection as  to  the  best  thing  to  do.  Acting 
under  the  impulse  of  fear,  she  ran,  and,  just 
as  the  car  crashed  into  the  Brennan  hous^ 
she  fell.  The  motion  to  nonsuit  was  denied, 
and  the  trial  resulted  in  a  verdict  for  the 
plaintiffs.  The  real  question  in  issue  in  the 
case  and  to  be  determined  by  the  jury  was 
whether  the  plaintiff  Mrs.  Tuttle,  seeing  the 
car  approaching  at  great  speed  across  this 
street,  was  justified  In  running  to  escape 
from  what  she  supposed  was  an  imminent 
danger.  In  the  case  of  Btokea  t.  SaltonataU, 
13  Pet.  189,  10  L.  ed.  120,  which  was  an  ae- 
tion  brought  to  recover  damages  sustained  by 
the  wife  of  the  plaintiff  by  the  upsetting  of 
a  stage  coach  in  which  she  was  a  passenger, 
the  question  was  whether  the  stage  was  up- 
set by  the  n^ligence  of  the  driver  or  by  the 
act  of  the  plaintiff  and  his  wife  in  rashly 
and  improperly  springing  from  it.  The 
court  held  that,  "if  the  want  of  proper  skill 
or  care  of  the  driver  placed  the  passengers 
in  a  state  of  peril,  and  they  had  at  that 
time  a  reasonable  ground  for  supposing  that 
the  stage  would  upset,  or  that  ^e 
driver  was  incapable  of  managing  his 
horses,  the  plaintiff  is  entitled  to  recover,  al* 
thou^  the  jury  may  believe  from  the  posi- 
tion in  which  the  stage  was  placed  from  the 
negligence  of  the  driver  the  attempt  of  the 
plaintiff  or  his  wife  to  escape  may  have  in- 
creased the  peril,  or  even  caused  the  stage 
to  upset,  and  although  they  also  find  that  the 
plaintiff  and  his  wife  would  probably  have 
sustained  little  or  no  injury  if  they  had  re- 
mained in  the  stage."  And  in  the  case  of 
Jones  v.  Boyce,  1  Starkie,  403,  which  was  an 
action  against  a  coach  proprietor  for  so  nm- 
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ligently  ocmducting  the  coach  that  the  plain- 
tiff, an  outside  paseenger,  was  obliged  to 
jump  off  the  coach,  in  consequence  of  which 
his  leg  was  broken,  Lord  Ellenborough  held: 
"To  enable  the  plaintiff  to  sustain  the  action, 
it  is  not  necessary  that  he  should  have  been 
thrown  <^  the  coach.  It  is  sufficient  if  he 
was  placed  by  the  misconduct  of  the  defend- 
ant in  such  a  situation  as  obliged  him  to 
adopt  the  alteniatlTB  ol  a  dangerona  leap, 
or  to  remain  at  a  certain  peril.  .  .  .  On 
the  other  hand,  if  the  plaintiff's  act  resulted 
from  a  rash  apprehension  of  danger,  which 
did  not  exist,  and  the  injury  he  sustained  is 
to  be  attributed  to  rashness  and  imprudence, 
he  is  not  entitled  to  recover."  The  doctrine 
is  concisely  stated  in  1  Shearm.  ft  Redf . 
S  8S:  "If  one  is  placed,  the  negl^ence 
of  another,  in  luen  a  position  thaX  na  is 
cAmpelled  to  ehooee  instantly,  in  the  face  of 
grave  and  apparent  peril,  twtween  two  haz- 
ards, and  he  makes  such  a  choice  as  a  per- 
son of  ordinary  prudence  placed  in  such  a 
position  might  make,  the  fact  that,  if  he  had 
chosen  the  other  hazard,  he  would  have  es- 
caped injury,  is  of  no  importance."  The  con- 
tention of  the  defendant  company  was  that 
the  plaintiff  waa  in  a  safe  place,  and  tiiat, 
while  it  was  true  that  the  sight  of  a  ear  com- 
ing as  this  one  did  was  unusual,  still  that 
there  was  nothing  attendant  upon  it  which 
should  lead  one  in  a  safe  position  precipi- 
tately to  leave  it.  The  counsel  for  the  de- 
fendant at  the  trial  requested  the  judge  to 
charge  that,  "if  the  ju^  believe  that  Mrs. 
Tuttle  was  at  a  safe  location  before  the  In- 
ury  complained  of,  and  was  afterwards  in- 
ured by  removing  from  sueh  safe  place,  she 
cannot  recover ;  but  this  matter  was  correct- 
ly disposed  of  in  the  charge  that  'safe  place' 
is  a  term  which  is  not  easy  to  define.  To 
diarge  that  in  this  case  she  was  'in  a  safe 
place'  would  be  to  charge  that  the  circum- 
stances  which  brought  about  this  fright  and 
terror  under  which  she  seems  to  have  acted 
were  not  sufficient  to  warrant  her  in  remov- 
ing from  that  spot,  and  seeking  anoth«r, 
which,  in  her  judgment, — and  perhaps  a  mis* 
taken  judgment, — she  might  have  deemed 
safer.  There  is  hardly  mough  evidence  in 
this  case  to  know  whether  it  was  exactly 
safe  where  she  stood.  It  turned  out  after- 
wards to  have  been  a  safe  place.  But  who 
could  tell  beforehand  how  many  splinters 
from  this  ear  would  in  all  directions,  how 
many  oobblestcmeB  or  other  things  would  fly 
around  T  You  do  not  know,  when  you  see  a 
ear  coming,  just  what  the  end  will  be,  and 
would  naturally  seek,  possibly,  a  safer  place 
than  you  think  you  occupy,  although,  after 
it  is  all  over,  you  may  find  that  where  you 
stood  was  a  safe  place."  This  is  not  a  case 
involving  the  question  whether  an  action  can 
be  suatainod  for  mental  anguish  or  injury 
unaccompanied  by  injury  to  the  person.  That 
this  would  not  Ufford  a  ground  of  action  is 
well  settled,  tn  Canning  v.  WiUiam»toion, 
1  CuBh.  451,  it  was  held  that  there  could  be 
no  recovery  for  risk  and  peril  which  caused 
fright  and  mental  suffering,  but  those  ele- 1 
ments  could  be  considered  when  there  was  | 
bodi^  injury,  however  slight.  And  in  Vio- 
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torian  R.  Oomra.  v.  Ooulttu,  L.  B.  IS  Ami. 
Cas.  222,  where,  1^  a  negligent  aet  of  the  oe- 
fendant,  a  collision  with  a  railway  train  at 
a  local  crossing  became  imminent,  tmt  actual 
collision  was  avoided,  nervous  shock  or  men- 
tal injury,  caused  by  fright  at  the  occur- 
rence, was  held  to  he  too  remote  a  conse- 
quence of  the  defoidant's  act  to  be  a  ground 
of  damage.  Mr.  Justice  Oummer^  in  Ward 
T.  Wert  Jeraey  d  8.  R.  Co.  <N.  J.  L.)  47  AtL 
661,  clearly  states  the  rale  when  he  says: 
"It  seems  to  be  universally  conceded  t^at 
mere  fright,  from  which  no  subsequent  physi- 
cal suffering  results,  affords  no  ground 'for 
action;"  and  he  subsequently  holds  that, 
"where  personal  injury,  as  wul  as  fright,  is 
produced  by  the  wrongful  act,  the  rale  is 
entirely  settled  that  the  jurv  is  entitled,  in 
fixing  the  damages,  to  connder  the  mental 
sgituion  as  well  as  the  physical  injury." 
l^ls  harmonizes  with  the  decisions  in  <7oi»- 
8olidated  Traction  Co.  v,  Lambertaon,  SB  N. 
J.  L.  297,  36  Atl.  100,  and  Bvahanan  v.  West 
Jeraejf  R.  Co.  62  N.  J.  L.  266,  19  AU.  254.  It 
is  not  {wrceived  that  the  question  of  recovery 
for  peril  causing  mere  fright  unaccompanied 
by  physical  suffering  is  in  Uie  remotest  sense 
presented  in  this  ease,  ^e  iajiuy  sustained 
by  the  plaintiff  and  for  which  recovery  is 
sought,  was  not  the  result  of  fright,  but  was 
due  to  the  falling  down  of  the  ^aintiff  and 
the  injury  to  her  knee.  She  was  placed  in 
peril  by  the  negligent  act  of  the  defradant, 
and  in  her  effort  to  escape  from  danger  she 
fell,  and  was  injured.  Does  it  require  any 
stretch  of  imagination  to  believe  that  every- 
one  in  the  nelghboThood  of  thla  derailed  ear 
was  fri^tened?  And  it  would  be  extraor- 
dinary, indeed,  if  th^  attempted  to  escape, 
and  were  injured,  that  th^  snonld  be  with- 
out remedy.  I  think  the  point  decided  in  Bu- 
ckanan  v.  West  Jersey  R.  Co.  governs  this 
case.  There  a  woman  was  lawfully  on  the 
railroad  platform  of  the  defendant.  A  piece 
of  timber  projected  fnnn  one  of  the  cars  of 
a  train  so  as  to  reach  the  platform,  and,  in 
order  to  avoid  bring  struck,  she  was  obliged 
to  throw  herself  upon  the  platform.  By  rea- 
son of  the  shock  to  her  nervous  system,  her 
health  was  seriously  impaired.  A  verdict  in 
her  favor  was  sustained  by  the  supreme 
court,  Beasley,  Ch.  J.,  saying:  "The  suit 
was  not  on  the  single  ground  that  the  plain- 
tiff had  been  frightened.  There  was  a  bsa- 
is  for  the  action  in  the  eareleasness  of  the 
company  which  compelled  the  plaintiff  to 
throw  herself  upon  the  platform,  as  such 
carelessness  leadiiw  to  that  result  was  per  am 
actionable.  The  fright  was  an  inddent  to 
such  cause  of  action,  and  a  mere  aggraTn* 
tion  of  the  tort."  Sec  also  Vandenburgh  t. 
Truaa,  4  Denio,  464,  47  Am.  Dec.  268.  In 
the  case  under  consideration  the  n^ligence 
of  the  defendant  in  permitting  the  derailing 
and  escape  of  the  ear  is  too  plain  for  argu- 
ment, and  it  was  such  negligence  as  caused 
the  plaintiff  In  error  to  attempt  to  escape  the 
peril  by  ninning,  and  in  so  doing  she  fell, 
and  was  injured.  Hie  trae  rule  governing 
cases  of  this  character  may  be  stated  as  fol- 
lows: That  if  a  defendant,  by  negligenoe, 
puts  the  plaintiff  nnder  a  reasonable  appr»> 
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henrifm  ol  .  peraonftl  pl^vieal  injury, 
and  plaintiff  in  a  reawnable  effOTt 
to  escape  sustains  physical  injury,  a 
right  oi  action  arises  to  recover  for 
the  physical  injury  and  the  mental 
disorder  naturally  incident.to  its  occurrence. 

The  case  below  was  properly  submitted  to 
the  juiy,  and  the  judgment  heUne  should  be 
a^rtMd. 


Andrew  THOMPSON.  Plif.  «n  Brr., 

V. 

Xiillian  B.  TAYI/)R,  Impleaded,  etc. 

(  N.  J  ) 

*1.  The  Trrltt«K  promlae  of  a  married 
Tvoniaii  domiciled  In  New  Jersey,  to  pay  a 
sum  of  money  to  the  order  ot  her  hnsbaod, 
sisned  by  faw  at  ber  domlcil.  and  carried  by 
hbn,  wltb  her  acqDlescenee,  to  New  York,  and 
tbere  Indorsed,  and  dellTcred  In  exchange  for 
other  notes  of  like  Import,  la  a  contract  made 
la  the  state  of  New  York ;  and  the  capacity  of 
the  wUe  to  bind  herself  by  a  contract  of  sure- 
tyship Is  to  be  determined  by  tbe  law  of  that 
BUte. 

S.  Sneli  a  contract,  1(  valid  In  tbe  state 
of  New  York,  may  be  enforced  against  tbe 
married  woman  Is  tbls  state,  although  such 
contract.  If  made  here,  would  be  rold. 

TL  The  atatnte  of  Hew  Jeraer  that  rec- 
alatca  the  rlarht  of  married  vromea  to 
make  contracts  of  suretyship  Is  not  a  decla- 
ration of  a  public  policy  that  closes  the  courts 
ot  this  stste  to  rights  of  action  arising  In 
other  jurisdictions  where  tbe  law  Is  different 

(Ifsofo,  Oh^  ami  Krttcffer  and  Vnom,  /J.,  dfs- 

tmt.) 

(Jane  17,  1801.) 

EKKOR  to  the  Circuit  Court  for  Bergen 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
the  amount  all^^ed  to  be  due  on  a  promis- 
sory note.  Beveraed. 

Statement  by  Oarrisoii«  J.: 

This  action  was  brought  in  the  circuit 
court  upon  a  note,  of  which  the  following  Is 
a  copy: 

$422.29.   Englewood,  N.  J.,  Oct.  10,  1898. 

Three  months  after  date  I  promise  to  pay 
to  the  order  of  W.  Bernard  Taylor  four  hun- 
dred twenty-two  29/100  dollars,  at  44  Broad 
St.,  Kew  York  Cily;  value  received. 

Lillian  B.  Taylor. 

Indorsed:  "W.  Bernard  Taylor,  44 
Broad  St." 

Hie  note  was  signed  by  lillian  B.  Taylw 

*Headnotes  by  Oabbisoit,  J. 

Nora. — As  to  what  law  governs  In  determln- 
Ing  married  womsn's  capacity  to  make  contract, 
see  Bnhe  v.  Bock  (Mo.)  25  L.  B.  A.  178,  and 
note;  PolstMi  v.  Stewsrt  fHasa)  86  L.  B.  A. 
771 ;  Freeman's  Appeal  (COon.)  87  L.  B.  A. 
4S2 :  and  WalHog  v.  Ctarlstlsn  *  C.  Grocery  Co. 
(Pis.)  47  L.  B.  A.  WS. 
04  L.  B.  A 


at  the  time  and  place  of  its  date,  she  being 
then  the  wife  of  the  payee.  She  signed  it 
at  her  husband's  request,  and  solely  for  his 
accommodation,  and  delivered  it  to  him  with- 
out any  express  limitation  on  the  use  he 
might  make  of  it.  The  husband  at  once 
took  the  note  to  New  York  city,  and  there 
transferred  it,  with  his  indorsement,  to  the 
plaintiff,  to  take  up  two  similar  notes  held 
by  him,  uid  thea  past  due,  aggregating, 
vnth  interest,  the  amount  of  this  note; 
which  two  notes  the  defendant  bad  sicned 
under  the  same  circumstances,  and  which 
her  husband  hsd  transferred  to  the  plaintiff 
in  the  same  manner  for  cash.  The  plaintiff 
knew  that  the  payee  and  maker  were  hus- 
band and  wife,  but  had  no  further  notice, 
outside  of  the  notes  themsdves,  of  the  cir- 
cumstaneea  under  which  thej  had  been 
signed. 

The  husband  and  wife  have  been  during 
all  the  time  above  referred  to,  and  sUll  are, 
domiciled  in  New  Jers^. 

Since  1892  the  statutes  of  New  York  have 
provided  that  "a  married  woman  may  con- 
tract with  her  husband  or  any  other  person, 
to  the  same  ertoit,  with  like  effect,  and  in 
the  same  form  as  if  unmarried,  and  she  and 
her  separate  estate  shall  be  liable  thereon, 
whether  such  contract  relates  to  her  sepa- 
rate business  or  estate  or  otherwise,  and  in 
no  case  shall  a  charge  upon  her  separata 
estate  be  necessary.*'^  Laws  1892,  diap. 
S94,  S  1. 

Deeming  the  case  one  of  doubt  and  diffi- 
culty, the  Bergen  county  circuit  court  certi- 
fied the  foregoing  facts  to  the  supreme  court 
for  its  advisory  opinion  on  the  question 
whether,  on  thoee  facts,  the  plaintiff  is  enti- 
tled to  judgmmit  against  Lillian  B.  Taylor 
for  the  sum  mentioned  in  the  note  and  in- 
terest. 

The  supreme  court,  after  hearing  argu- 
ment, advised  the  elreuit  court  that  uie 
plaintiff  was  not  entitied  to  judgment 
sgsinst  Lillian  B.  Taylor  upon  the  note  in 
suit.  48  Ati.  667.  Judgment  in  accordanoe 
with  this  advisory  opinion  was  thereupon 
entered  by  the  circuit  court  against  the 
plaintiff,  who,  by  writ  of  error,  removed  that 
judgment  into  this  court. 

Ur.  iL  P.  Wortondyke,  for  plaintiff  in 

error: 

When  a  note  is  made  payable  at  a  par- 
ticular place  it  is  to  be  treated  in  all  re- 
spects as  if  made  there,  without  regard  to 
the  place  where  it  is  dated  or  delivned. 

Boll  v.  Coiuolidated  Fronklinite  Oo.  82 
N.  J.  L.  102;  2  Am.  &  Eng.  Ene.  Law,  p. 
33L 

Since  payment  of  a  note  or  bill  is  perform- 
ance of  the  contract  evidenced  tiiereby,  the 
instrument  is  governed  by  the  law  of  the 
place  where  payable. 

Story,  Promisswy  Notes,  §  172;  Murphy 
V.  Comnt,  121  Mass.  6;  Allen  v.  Bratttm,  47 
Misa.  Ill);  Hunt  v.  8tand<a-t,  16  Ind.  33, 
77  Am.  Dec.  79;  Campbell  v.  'Nichols,  33 
N.  J.  L.  81 ;  Bright  v.  Judaon,  47  Barb.  29; 
Randolph,  Com.  Paper,  }  24,  p.  21;  BeU  v. 
Packard,  09  Me.  105. 
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If  a  place  of  performance  is  expressed  it 
is  presumed  that  the  contract  was  made 
with  reference  to  the  lav  of  that  place. 

1  Edwards,  Hills  &.  Notes,  217;  2  Par- 
dons. Notes  &.  Bills,  320;  Story,  Promissory 
Xotes.  S  lOS;  1  Dan.  Heg.  Inst.  840;  Short 
V.  Trabue,  4  Met.  (Ky.)  269;  Arnold  r.  Pot- 
ter, 22  Iowa,  194;  aetcman  v.  Kerahaic,  10 
Wis.  333 ;  Martin  v.  Martin,  1  Smedes  &  M. 
17(i;  Aurora  v.  West,  22  Ind.  88,  86  Am. 
Dec.  il3;  Smith  v.  Muncie  Nat.  Bank,  29 
Ind.  158;  Allen  t.  Bratton,  47  Miss.  119; 
Mason  t.  Doiuajr,  3S  III.  424,  86  Am.  Dee. 
308. 

It  is  also  presumed  that  this  law  wu 
known  to  the  eontraetinfi  parties. 

2  Parsons,  Notes  &  Bills.  326;  Freese  v. 
Broicnell,  35  N.  J.  L.  287,  10  Am.  Rep.  239. 

And  this  rule  applies  to  commercial  pa- 
per. The  law  of  the  place  of  payment  gov- 
erns the  validity,  nature,  obligation,  and  in- 
terpretation of  such  paper. 

Byles.  Bills,  402;  2  Parsons.  Notes  & 
Bills,  S46;  Btcwy.  Pnmiaaory  Notes,  S  lOB; 
Robinwn  v.  Btand,  2  Burr.  1077,  1  W.  Bl. 
2S0;  liothechild  v.  Currie,  1  Q.  B.  43;  Allen 
V,  Kemble,  0  Moore  P.  C.  C.  314;  Chapman 
T.  Robertson,  6  Paige,  627,  31  Am.  Dec.  264; 
Vanssandt  v.  Arnold,  31  Ga.  210;  Bcudder  v. 
I7titon  Nat.  Bank,  91  U.  S.  406,  23  L.  ed. 
246. 

The  contract  of  the  maker  of  a  note  or  the 
dnww  of  a  bill  of  coccfaanve  is  govenied  1^ 
the  place  where  It  is  made  payable. 

1  Edwards,  Bills  ft  Notes,  228;  2  Parsons, 
Notes  &  Bills,  335 ;  Story,  Promissory  Notes, 
S  172;  Hunt  v.  Btandart,  15  Ind.  33,  77  Am. 
Dec.  79:  Allen  v.  Bratton,  47  Miss.  119; 
Thompson  v.  Keteham,  4  Johns.  286;  Davie 
V.  Clemson,  0  McLean,  622,  Fed.  Cat.  Na 
3,630;  Camrbell     Viohols,  33  N.  J.  L.  81. 

Not  only  does  the  place  of  payment  deter- 
mine the  place  of  making  the  contract,  but 
so.  also,  does  the  place  of  delivery. 

Randolph,  Com.  Paper,  S  24.  p.  20;  Dan. 
Neg.  Inst.  831;  2  Parsons,  Notes  ft  Bills, 
327;  Freese  v.  Broxcnell,  35  N.  J.  L.  285,  10 
Am.  Rep.  239;  Campbell  v.  NiohoU,  33  N. 
J.  L.  81 :  ffyde     Goodmew,  8  N.  T.  266. 

ilie  feet  of  the  promisscwy  note  being 
signed  in  New  Jersey,  where  the  defendant 
claimed  her  domieil,  does  not  affect  the  le- 
gality of  the  contract  based  upon  \\  as  It 
only  came  into  existence  upon  its  delivery 
In  the  state  of  New  York.  It  was  a  con- 
tract, in  form,  between  husband  and  wife, 
but  could  not  be  enforced  until  tiie  right  of 
some  third  party  intervened. 

BoKery  Nat.  Bank  v.  Bniffen,  64  Hun, 
394,  7  N.  Y.  Siipp.  620;  Queens  County  Bank 
V.  Leavitt,  66  Hun,  426.  10  N.  Y.  Supp.  193; 
Bell  V.  Pucfeard,  69  Me.  105,  31  Am.  Rep. 
261. 

The  contract  entered  into  was  a  contract 
of  the  state  of  New  York,  and  not  of  New 
Jersey,  and  the  fact  of  the  note  being  signed 
in  New  Jersey,  where  the  defuidant  claims 
her  domieil,  does  not  affect  the  mtorcemeat 
at  the  contract  in  the  courts  of  this  state. 

Kandol:>h,  Com.  Paper,  S  21,  p.  17;  Byles, 
Bills,  402';  2  Parsons,  Notes  ft  Bills,  320; 
Story,  Promisawy  Notes,  S  155;  Story, 
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Confl.  L.  242;  1  Dan.  Neg.  Inat  828;  Wright 
V.  Remington,  41  N.  J.  L.  48,  32  Am.  Rep. 
180,  Affirmed  in  43  N.  J.  L.  461;  Rohimtm 
V.  Queen,  87  Tenn.  445,  3  L.  R  A.  21*.  II 
S.  W.  38;  Taylor  v.  Sharp,  108  N.  C.  377, 
13  S.  E.  138;  Milliken  v.  Praff,  125  Mass. 
374 ;  Baldwin  v.  Groy,  4  Mart.  N.  S.  192,  16 
Am.  Dec.  169;  Saul  v.  Sit  Creiiton,  5 
Mart.  N.  S.  509,  16  Am.  Dec.  212;  Andnme 
v.  His  Creditors,  11  La.  464. 

Mr.  George  WUtefleld  Bette»  Jr.,  for 
defendant  in  error; 

The  defendant,  Lillian  B.  Taylor,  and  bv 
husband,  being  domiciled  in  the  state  of 
New  Jersey,  her  capacity  to  eontract  vith 
her  husband,  or  to  act  as  surety  or  accont- 
modation  maker  or  indorser  of  a  note,  is  gov- 
ernod  by  the  laws  of  the  state  of  New  Jer- 
sey, in  an  action  brought  in  this  state. 

Story,  Confl.  L.  8  51;  1  Henry,  PoraKn 
I^aws,  p.  31 ;  Oamier  v.  Paydraa,  13  La.  177; 
Dicey,  Oonil.  L.  Rule  146,  p.  643;  Whirton. 
Confl.  L.  8  20;  Pefrte  v.  FoorAeet,  18  N.  J. 
Uq.  285. 

The  statns  of  a  married  wmnan  and  her 
capadty  to  eainr  on  business  in  a  fbragi 
state  are  determined  by  the  law  of  her  domi- 
eil. 

3  Am.  ft  Kng.  Enc.  Law,  p.  576;  BUI  v. 
Pine  River  Bank,  45  N.  H.  300;  Coaio  t.  Ik 
Demales,  1  Car.  ft  P.  266;  Pothier.  TraiM 
des  Obligations,  chap.  6,  S  3.  p.  2;  1  Fielix, 
188,  No.  8B;  Saviniy,  Obligationa.  137: 
Boulnois,  437;  Matthew*  v.  Murduson,  IT 
Fed.  760;  Armstrong  v.  Best,  112  N.  C.  59. 
2.^  L.  R.  A.  188,  17  S.  E.  14;  Johnston  r. 
Caxetry,  11  Mo.  App.  322;  Bank  of  Lovisi' 
ana  v.  Williams,  46  Miss.  618.  12  An.  llep. 
319 ;  Robinson  v.  Queen,  87  Tenn.  445,  3  1 
R.  A.  214,  11  S.  W.  38;  Stratcbridge  t.  Rol- 
ineon,  10  Til.  470,  60  Am.  Dec.  420;  Ifillt- 
ken  V.  Pratt,  125  Mass.  374,  28  Am.  Re^ 
241:  Wright  v.  Remington.  41  N.  J.  L.  48. 
32  Am.  Rep.  180,  43  N.  J.  L.  461. 

The  enforcement  of  the  note  against  the 
defendant,  b^ng  matter  of  remedy,  should 
be  governed  by  New  Jersey  law  as  the  law 
f>f  the  forum. 

Barker  v.  Brink,  24  N.  J.  L  SS4;  Wood 
T.  Malht,  10  N.  J.  L.  208;  S  Am.  ft  Snf. 
Enc.  Law,  p.  576. 

The  law  of  New  Jersey  and  that  of  K«r 
York  being  in  conflict,  the  law  of  the  fonnn 
should  be  applied,  to  wit,  the  law  of  New 
Jersey. 

Runyon  v.  Croshon,  12  N.  J.  Eq.  86;  S 
Am.  A  Eng.  Enc  Law,  p.  578;  Tabemr  t. 
Brentnall,  18  N.  J.  L.  262;  CTfitoii  hoeome- 
tive  A  Ewp.  Co.  v.  Erie  Jt.  Coi  ST  N.  J.  L 

23. 

The  note,  having  been  signed  and  dated  in 
New  Jersey  and  delivered  1^  the  defeodSDt 
to  her  husband  there,  should  be  gemmed  If 
New  Jersey  law. 

Pine  V.  Smith,  11  Gray,  38;  RvDodgt.^ 
Ben.  480,  Fed.  Oas.  No.  3,948;  Olenny  Qlm 
Co.  Taylor,  09  Ky.  24,  34  3.  W.  711;  V*- 
ion  Vat.  BatM  v.  Cnapman,  7  App.  Div.  450, 
39  N.  Y.  Supp.  1051;  Ball  v.  Consolidatti 
FrankUnite  Co.  32  N.  J.  L.  102;  FeU  t.  Pell, 
69  N.  J.  Eq.  606,  47  L.  R.  A.  S46,  49  m 
106.  40  Atl.  1071;  VUet  t.  Battbun,  64  V. 
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J.  U  t27,  4«  AU.  736,  1061,  Affirming  43 
AU.  74 S3  K  J.  L.  450;  Barper  t.  O'Neill 
m  Pa.  141,  44  Atl.  106ft. 

GuriMiM,  deliTered  the  opinion  of  the 
mutt: 

The  note  in  suit  wia  not  a  New  Jersey 
contract.  The  parties  to  it  in  this  state 
were  biuband  aod  wife.  By  force  of  I  14 
of  oar  married  women's  act,  there  is  in  this 
■tate  no  law  to  enable  husband  or  wife  to 
(Hitract  with  each  other,  excepting  as  at 
common  law.  2  Oen.  Stat.  p.  20X6 ;  Wood- 
ruff T.  Clark,  42  N.  J.  L.  198;  Turner 
Davenport  (K.  J.  Eq.)  47  Atl.  766. 

Hence  the  written  promise  of  the  wife  to 
pay  a  snm  of  money  to  the  order  of  her  htis- 
buid,  siffned  by  her  and  delivered  to  him 
in  the  state  of  New  Jersey,  did  not  eonstl- 
tate  a  ccmtract^  When,  ^erefore^  the  note 
left  this  etat*  no  legal  oontraet  waa  in  ex- 
iBtenee.  iiaAtcay  Tfak  Bank  ▼.  Brtwater,  4D 
N.  J.  L.  231,  12  AU.  709.  In  New  York  the 
abore-mentioned  feature  of  the  common-law 
rale  has  been  expressly  superseded  by  an  en- 
abling act  that  empowers  a  married  woman 
to  ctmtract  with  her  husband  to  the  same 
extent  and  in  tha  same  form  as  if  unmarried. 

The  husband,  tlierefore^  having  in  his  pos- 
Msdon.  in  the  state  ol  New  Tork,  his  wife's 
note,  intrusted  to  him  under  tiie  dremnstan- 
ees  certified  in  this  case,  had  the  means  of 
making  for  her  a  contract  of  suretyship  that 
would  DC  Tslid  by  the  law  of  the  place  where 
it  ctme  into  legal  existence  and  where  It 
WIS  to  be  performed.  By  bis  indorsement 
and  delivery  of  the  signed  note,  the  wife 
was  as  effectually  bound  to  the  payee  as  if 
she  had  personally  executed  ttie  note  is  the 
•ttte  of  New  York. 

Where  a  note  is  signed  in  thte  state,  but 
is  passed  away,  and  comes  flrst  into  legal 
sdatence  in  the  state  of  New  York,  in  con- 
templation of  law  it  was  made  in  the  latter 

S'urisdietion,  CampbeU  v.  Nicholt,  33  N. 
i  L.  82.  The  note,  therefore,  is  a  contract 
made  In  the  state  ot  New  York,  upon  the 
tuts  eertifled,  without  Kfnenoe  to  tlie  legal 
rule  that  a  note  made  payable  at  a  particu- 
lar pkce  la  to  be  treated  in  all  respects  as 
if  nade  at  that  place,  for  which  abundant 
aothority  Is  cited  in  the  brief  of  the  plain- 
tilTs  couiuel. 

To  the  next  proposition  of  the  plaintiff, 
eia,  that  such  a  contract,  made  in  New 
Yatk,  and  valued  by  its  laws,  will  be  en- 
forced by  the  courts  of  New  Janey,  two  ob- 
jections are  raised:  First.  That  the  inca- 
padties  of  a  wife  under  the  common  law, 
if  not  removed  by  the  statute  law  of  her 
•lomicil,  follow  her  wherever  she  goes;  so 
that,  if  at  home  she  be  unable  to  bind  her- 
Klf  as  surety,  she  may  nowhere  bind  herself 
by  aneh  a  oontraet.  Beeondly.  That  the  re- 
tendon  in  our  law  of  so  much  of  the  eom- 
nm  law  «•  prevented  married  women  from 
becoming  sureties  Is  a  declaration  by  the 
legislature  of  a  public  policy  to  which  the 
courts  should  give  effect  refusing  to  en- 
force obligations  of  this  nature  incurred  by 
its  ritizens  in  other  states  where  this  dlsa- 
Irilit^  no  longer  exists. 
MU  R.  A. 


Both  ot  these  points  are  takenin  the  brief 
of  counsel  for  toe  defendant,  and  each  of 
them  receives  some  support  from  the  opin- 
ifm  delivered  in  the  suprone  court,  although 
the  actual  decirion  of  the  case  is  rested  upon 
the  second  ground,  vie.,  that  ot  public  poli- 
cy. 

It  will  be  necessary,  therefore,  to  consider 
each  of  these  propositions.  The  first  claim 
is  that  the  eapam^  of  a  married  woman  to 
make  a  contract  of  suretyship  is  governed 
by  the  Isw  of  her  domicil,  and  not  by  the 
law  of  the  place  where  the  contract  is  made 
and  where  it  is  to  be  performed;  in  other 
words,  that  capacity  to  contract  is  governed 
by  the  law  of  domicil,  and  not  by  the  lew 
loci  oontraeiva.  TYie  discussion  of  this 
question  the  civilians  and  in  early  judi- 
cial writings  occupied  much  space,  and  re- 
ceived the  elosest  attenUon  from  Ur.  Jus- 
tice Story  as  one  in  which  the  doctrines  of 
the  civil  law  could  not  be  made  to  harmon- 
iTM  with  the  commercial  rule  upon  the  sub- 
ject. It  is  rarely  worth  while  to  search  back 
of  Story  upon  such  a  question,  especially  if 
he  hsve  decided  against  the  civiMaw  rule. 
In  his  Commentaries  upon  the  Conflict  oi 
Laws,  after  a  comprdienriTe  reriew  of  the 
authorities,  Judge  Story  readied  fhe  con- 
clusion that,  in  r^rd  to  the  Incapacities 
incident  to  coverture  and  other  personal  dis- 
abilities to  contract,  "the  law  of  the  domi- 
cil of  birth  or  the  law  of  aiqr  other  acquired 
and  fixed  domicil  is  not  generally  to  govern, 
but  the  lea  loci  oontractua  aut  actut, — ^the 
law  of  the  place  where  the  contract  is  made 
or  the  act  done.**   Story,  Confl.  L.  fi  103. 

In  the  course  of  hia  consideration  of  this 
and  kindred  questioiw,  Mr.  Justice  Story 
quotes  so  frequently  from  the  civilians  that 
upon  a  hasty  reading  the  opinions  of  those 
jurists  may  Im  taken  for  his  own ;  bnt  there 
can  be  no  question  aa  to  the  oommentator'a 
final  summary,  vis.,  that,  "althou^  fordgn 
jurists  generally  hold  that  the  law  of  the 
domicil  ought  to  govern  !n  regard  to  the 
capacity  of  persons  to  contrset,  yet  that  the 
common  law  holds  a  differrat  doctrine^ 
namely,  that  the  Ic«  loot  oontraettu  Is  to 
govern."   Story,  Confl.  L.  |  241. 

With  respect  to  another  American  com- 
mentator,—Chancellor  Kent, — ^it  is  both  in- 
teresting and  important  to  obaerre  that 
while,  in  some  parts  of  the  text  of  his  Com- 
mentaries, he  seems  to  favor  the  argupiente 
of  the  foreign  jurists,  yet  in  his  later  notes 
he  unequivocally  states  the  rule  to  be:  "The 
state  and  condition  ol  the  person  according 
to  the  law  of  his  domicil  will  generally, 
though  not  universally,  be  regarded  in  other 
countries  as  to  acts  done,  or  rights  acquired, 
or  contracts  made  in  the  place  of  his  native 
domicil;  but  as  to  acts,  rights,  and  con- 
tracts done,  acquired,  or  made  out  of  hia 
native  domicil,  the  Is«  loot  will  generallv 
govern  in  respect  to  his  capacity  and  oondl* 
tion."    2  Kent,  Com.  233,  note  c. 

To  the  same  effect  is  the  opinion  of  Chief 
Justice  Gray  of  Massachusetts  delivered  in 
the  case  of  Milliken  v.  Pratt,  126  Mass.  374, 
28  Am.  Rep.  241,  where,  after  considering 
the  whole  question,  he  decides  that  "the  v«- 
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Udity  of  a  oontxact  [even  aa  r^ards  the  ca- 
pacity of  tlie  parties],  la  to  be  determined  by 
the  law  of  the  state  in  which  it  is  made." 

I  have  novlifflcolty  in  reaching  the  conclu- 
sion that  the  capacity  of  Mrs.  Taylcv  to  en- 
ter into  a  New  York  contract  in  New  York 
was  governed  by  the  lam  of  New  York,  not- 
withstanding her  domicil  was  in  New  Jer- 
s^;  and  that  the  oontraet  into  whlcA  she 
there  entered  was  valid,  and  binding  upon 
her. 

It  we  pass  .to  the  reason  assigned  in  the 
advisory  opinion,  we  shall  see  that  it  rests 
upon  the  doctrine  of  our  courts  that  a  con- 
tract valid  elsewhere  will  not  be  enforced 
if  it  is  inconsistent  with  the  puUic  policy  of 
the  jurisdiction  the  aid  of  whose  b'ibunals 
is  invoked  for  the  purpose  of  giving  it  ef- 
fect. 

The  decisive  portion  of  the  opinion  of  Mr. 
Justice  Gummere  is  in  these  words:  "When 
the  legislature  has  declared  the  policy  of 
the  state  in  relation  to  a  given  subject-mat- 
te/r,  it  is  the  duty  of  the  court  to  give  ef- 
fect, so  far  as  possible,  to  that  polic?;"  cit- 
ing Felt  V.  Felt,  69  N.  J.  Bq.  606,  47  L.  R. 
A.  546,  46  AU.  106,  49  AtL  1071,  and  Union 
Locomotive  S  Bap.  Co.  v.  Brie  R.  Co.  37  N. 
J.  23.  There  can  be  no  doubt  as  to  the 
duty  of  our  courts  under  the  condition  thus 
predicated.  The  question  in  the  case  is 
whether  the  legislation  referred  to  in  the 
minion  is  a  declaration  of  public  policy. 
Briefly  summarized,  that  legifuation  confu's 
upon  married  wcnnen  rights  to  contract  as  if 
unmarried,  save  as  to  eontraets  of  surety- 
ship, from  which  no  benefit  is  obtained  for 
thdr  separate  use.  £  Qem.  Stat,  p^  2017,  { 
26. 

In  my  Judgment,  this  and  kindred  acts  of 
legislation,  constituting  together  our  mar- 
ried women's  act,  and jMSSed  under  the  titles 
of  "An  Act  for  the  Better  Securing  of  the 
Property  of  Married  Women,"  and  "An  Act 
to  Amend  the  Law  Relating  to  the  Property 
of  Married  Women,"  are  to  be  r^rded  as 
r^rulations  rendered  necessary  by  the  abro- 
gation of  the  principles  of  the  common  law 
Concerning  coverture;  and  that  what  is  tn- 
dictated  by  this  I^slaUon  as  a  wh<de  is  the 
aband(Himent  of  a  public  policy  upon  the 
subject,  and  the  future  regulation  of  It  by 
acts  of  legislative  discretion. 

The  distinction  between  r^^lative  legis- 
lation.and  the  adoption  of  a  principle  of 
public  law  is  too  impcntant  to  be  lost  sight 
of.  To  declare,  as  the  common  law  did,  that 
the  welfare  of  society  required  that  wives  be 
incapable  of  making  contracts,  is  an  illus- 
tration of  the  adoption  of  a  principle  whidi, 
BO  long  as  it  was  adhered  to,  constituted  a 
rule  of  public  policy.  When,  however,  civil- 
ized states  became  satisfied  that  the  welfare 
of  society  was  not  best  served  by  the  mainte- 
nance of  this  principle  it  was  abandoned  by 
the  recognition  of  its  opposite,  vix.,  that  mar- 
ried women  possessed  capacity  to  contract. 
The  questions  that  then  arose,  vie.,  what  con- 
tracts may  they  make,  and  what  may  they 
notT  while  calling  for  the  exercise  of  l^s- 
lative  discr^on  based  upon  considerations 
that  affected  a  lai^  class  of  individuals,  did 
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not,  eitiiar  in  theory  or  in  fac<^  invtdve  any 
principle  up<m  which  the  gmeral  welfare  of 
the  body  of  citizens  of  the  state  was  assumed 
to  rest.  With  the  abandbnment  of  the  po- 
litical principle  the  matter  was  broken  up 
into  discretionary  ezerdsee  of  Iwislative 
regulation  in  the  course  oi  whidi  different 
bodies,  or  the  same  legislathv  body  at  differ- 
ent periods,  mi^ht  lay  down  va^ing  rules 
without  destroying  that  oomi^  that  is  so 
essential  to  commercial  confidence  and  inter- 
course. Thus,  in  the  case  certified  it  ap- 
pears that  the  state  of  New  York,  having 
abandoned  the  principles  of  the  etmunon 
law,  as  we  ourselves  have  done^  has  gone 
further  in  its  enabling  l^slatitMi;  rr,  what 
is  the  same  thing,  has  retained  less  of  what 
the  common-law  rule  compiled ;  hut  equally 
and  in  dther  case  the  oi^  principle  involved 
has  been  abandtmed.  llie  respective  regu- 
lations of  the  subject  equally  rest  upon  the 
common  ground  that  women  nave  a  capacity 
to  make  contracts,  subject  to  legislative  con- 
trol. If  this  be  so,  comity  requires  that  we 
mutually  give  effect  to  uiese  discr^onary 
acts  1^  recognizing  the  validity  (rf  the  re- 
sulting contnicta,  and  enforcing  them  In  onr 
courts,  even  when  they  are  in  oppositicm  to 
our  own  declared  discretion  upon  the  sub- 
jects This,  as  I  read  in  the  case  of  Wright  v. 
Remington,  41  N.  J.  L.  51,  32  Am.  JLsp.  180, 
has  bMn  categorically  decided  in  our  su- 
preme court.  In  that  case  a  wife  signed 
two  notes  as  surety  for  her  husband  in  Illi- 
nois, where  the  common  law  Iwd  been  abro- 
gated to  that  extent.  Suit  was  brought  In 
our  circuit  court  to  enforce  these  oontraets 
against  the  wife.  Uixm  a  case  certified  the 
supreme  court  held  that  comity  required  the 
enforcement  of  the  notes  in  question. 

In  delivering  the  opinion  of  the  court.  Mr. 
Justice  Reed  said:  *'There  ean  .  .  . 
be  no  queeticm  but  that  the  contract  was 
valid  by  the  law  of  Illinois.  It  is  ther^m 
the  duty  of  the  courts  of  this  state  to  reeo^ 
nize  and  uiforce  it,  unless  it  appears  Injun- 
ous  to  the  interests  of  the  ststA  or  of  our 
citizens.  But  nothing  approaching  this  re- 
sult can  be  deduced  solely  from  the  faet 
that  the  foreign  statute  confers  upon  a  mar- 
ried woman  the  power  to  make  a  contract 
of  suretyship.  .  .  .  Whatever  may  be 
our  opinion  of  the  policy  of  legislatiink  be- 
yond our  state,  we  are  bound  by  the  princi- 
ples of  comity  to  recognize  its  validity,  un- 
less it  elearl^  contravenes  the  principles  of 
public  morality,  or  attacks  the  interests  of 
the  body  of  the  citizens  of  our  state." 

Objection  upon  this  point  was  apparently 
not  renewed  upon  the  writ  of  error  in  this 
court,  for  the  judgment  was  here  affirmed 
without  again  referring  to  it.  Remington 
V.  WHpht,  43  N.  J.  L.  451. 

This  case,  upon  the  p<^nt  now  in  contro- 
versy, ststes  tJie  correct  rule  of  law  so  def- 
initely that  it  should  have  been  followed  in 
the  supreme  court. 

If,  as  was  suggested  upon  the  argument, 
the  device  of  providing  a  place  of  perform- 
ance in  a  fOTeign  jurisdiction,  or  even  of 
makiiw  the  actual  ocmtraot  in  a  place  where 
the  wife  was  empowered  to  contrast  olrecA- 
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Ij  with  her  husband,  Bhould  be  urged  as  a 
ground  for  amtaining  such  a  ooutrsct  here, 
or  for  enabling  the  husband  to  sue  thereon 
in  our  courts  of  law,  a  different  questicm 
wonld  be  presented.  It  may  veil  be  that 
such  a  proceeding  would  run  athwart  the 
settled  policy  of  our  law  with  respect  to  the 
supervision  exercised  by  equity  ove/r  the  en- 
gagementa  of  married  persons,  which  is  re- 
tained in  our  system  of  jurisprudence  by  Uie 
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14th  section  of  the  married  women's  act. 
With  respect  to  Uils  question,  no  opinion  is 
expreseed. 

I^'or  the  reasons  gi>«n,  the  judgment  of 
tJie  CiTcuit  Oourt,  entered  in  aocordanoe 
ipiih  the  adviaory  opinitm  of  the  Bvpreme 
Court,  ia  reversed. 

Magie,  Ch,,  and  Kn&ecer  and  Vrooas, 
JJ.,  dissent. 


NEW  YOBK  OOtTBT  OF  APPEALS. 


PEOPLE  of  the  State  of  New  York  ea  rel. 
John  P.  I^EARY,  Appt., 

V. 

Charles  U.  KNOX  et  ol..  Beept*. 


<iee  N.  7.  444.) 

1.  Promotl«m  of  a  vollee  •IMccv  to*  aets 
of  pepMsal  heroism  Is  not  prohibited  bj 
a  conatitatlo&al  prorUioa  that  promotions 
sball  be  made,  when  practicably  apon  com- 
petitlre  examination. 

a.  A  atatnte  avtliorlstac  mnaldpal 
tborities  to  promote  police  officers  for 
peraonat  heroism  Is  not  repealed  by  a  seneral 
statute  regnlatlns  appointments  and  promo- 
tions in  the  civil  service,  which  provides  that 
the  statute  shall  not  take  from  anjr  policeman 
any  right  or  benefit  conferred  tqr  law  or  exist- 
ing nnder  sny  lawtol  rwalatlon  oi  the  depart- 
ment In  which  he  serves. 

iPortef,  Oh.  J.,  and  London  and  Tann,  JJ„  dU- 

SSHt.) 

(April  16,  1901.) 

APPEAL  Igr  relator  from  an  order  of  the 
Appellate  Divisiwi  of  the  Supreme 
Court,  First  Department,  reversing  an  or- 
der of  a  Special  Term  for  New  York  Coun- 
ty granting  a  peremptory  writ  of  mandamus 
to  compel  respondents  to  certify  upon  the 
pay  roll  of  relator  that  he  had  been  pro- 
moted from  patrolman  to  roundsman  in  the 
department  of  jx^ioe  of  the  city  of  New 
York.  Bevenei. 
The  facta  are  stated  in  the  opinions. 
Meeare,  Jamas,  Solwll*  ft  Elkns,  for  ap- 
pellant : 

At  the  time  the  relator  was  appointed  pa- 
trolman on  the  New  York  police  force  de 
tails  or  permanent  aesignmmts  of  patrol- 
men to  duty  as  roundsmen  could  be  made 
for  herofc  and  meritorious  services,  without 
a  competitive  examination. 

Laws  1882,  chap.  410;  Laws  1883,  chap. 
364;  Laws  1884,  chap.  410;  Laws  1894, 
diap.  3S4;  Laws  1895,  chap.  669. 

Nora. — ^The  above  case  seems  to  be  one  of  first 
Impression  as  to  the  effect  of  the  coastltntlonal 
provision  In  question  npon  the  right  to  promote 
a  poUee  officer  for  personal  hercrism,  without 
any  competitive  exsmlnatlon. 

For  constltntlonallty  of  civil  service  laws,  see 
Penpli  ea  rel.  Akin  v.  Elpley  (HI.)  41  li.  B.  A. 
776,  and  cases  In  footnote  thereto. 
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The  New  York  city  consolidationactCLaws 
1882.  chap.  410,  5  271)  provided:  "Pro- 
motions of  officers  and  members  of  the  po- 
lice force  shall  be  made  by  the  board  only 
on  grounds  of  meritorious  police  service  and 
superior  capacity,  and  shall  be  as  follows: 
Sergeants  of  iKxice  shall  be  selected  from 
among  patrolmen  assigned  to  duly  as 
roundsmen.    .  . 

This  section  unquestionably  gave  the  po- 
lice board  the  power  to  promo^  for  heroic 
and  meritorious  service. 

People  ea  rel.  Sohelpp  v.  Knoce,  48  App. 
Div.  477,  62  N.  Y.  Supp.  940. 

At  the  time  of,  and  prior  to,  the  relator's 
appointment  to  the  force  the  civil  service 
laws  did  not  require  a  competitive  examina- 
tion before  the  promotion  or  assignment  of 
patrolmen  to  duly  as  roundsmen. 

Laws  1883,  chap.  354,  §  8;  Laws  1884, 
chap.  410,  S  2;  Laws  1895,  chap.  669,  8  3. 

Subsequent  l^slatlon  hilly  protected  the 
relator's  rights  to  be  promoted  from  the 
position  of  pabvlmaa  to  that  of  rftundsman 
for  heroic  and  meritorious  service^  without  a 
competitive  examination.. 

Laws  1897,  chap.  378,  S  274. 

Civil  service  nues  cannot  affect  relator's 
right  to  promotion,  because  the  laws  pur- 
suant to  which  said  rules  were  prepared  ex- 
pressly provided:  "The  authority  by  this 
section  conferred  {i.  a.»  to  make  rules,  etc) 
shall  not  be  so  exerdsed  as  to  take  from 
any  policeman  .  .  .  any  right  or  bene- 
fit conferred  by  law  or  existing  under  any 
lawful  regulation  of  the  department  in 
which  he  serves." 

People  ea  rel.  Behelpp  v.  Knoa,  48  App. 
Div.  477,  62  N.  Y.  Supp.  940. 

Meaere.  James  M.  Ward»  TbeftdoTe 
ConnolTt  and  Terenoe  Farley,  with  Mr. 
John  Witalen,  for  respondents: 

A  consideration  of  the  legislation  affect- 
ing the  police  department  in  this  city  before 
consolidation,  and  the  various  civil  service 
statutes  of  this  state,  will  demonstrate  that 
no  promotion  can  be  made  for  heroic  con- 
duct, withont  an  cneamination. 

The  civil  service  statutes  ctmstltute  a  gen- 
eral system  of  statute  law  applicable  to  ap- 
pointments and  promotions  in  every  deport- 
ment of  the  civil  service  of  the  state,  with 
such  cTceptions  only  as  are  specified  in  the 
statute  itself. 

People  ea  rel.  MeOlelland  T.  Roberta,  148 
N.  Y.  300,  31  L.  R.  A.  899,  42  K  E.  1082; 
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Be  SteMhjf,  12  Hite.  174,  88  N.  T.  Supp. 
869;  Chittenden  v.  Wmrtter,  162  N.  Y.  S46. 
87  L.  R.  A.  809, 46  N.  E.  867;  People  em  ret. 
Street  r.  Lynum,  167  N.  Y.  368,  62  N.  E. 
132. 

A  man's  "superior  capacity"  cannot  be  de- 
toinined  without  a  mental  examination,  and 
thus  the  necessity  of  a  civil  service  exami- 
nation  before  a  pnnnotiMi  can  be  made. 

People  en  rel.  Bueet  t.  LymaM^  167  N.  Y. 
868,  62  K.  E.  132. 

O'Brien,  J.,  delivered  the  opinitm  of  the 
court: 

The  relator,  on  the  2Iat  day  of  January, 
1897,  was  appointed  a  patrolman  on  the  po- 
lice force  of  the  city  of  New  York,  and  after 
the  new  charter  went  into  effect,  on  the  Ist 
day  of  January,  1898,  be  continued  to  serve 
in  that  position  as  a  member  of  the  police 
force  of  the  present  city.  On  the  Ist  day 
of  June,  1!)00,  the  police  board,  by  a  reso- 
lution duly  passed  and  approved  the 
mayor,  promoted  him  from  the  position  of 
patrolman  to  that  of  roundsman  because  of 
meritorious  and  heroic  conduct  in  the  per- 
formance of  his  duties  as  such  patrolman. 
The  heroic  or  meritorious  act  for  which  this 
prtnnotion  was  made  was  exhibited  on  the 
occasion  of  the  fire  which  destroyed  the 
Windsor  Hotel  on  the  17th  of  March,  1899. 
It  appears  from  the  moving  papers  that  on 
that  occasion  he  went  to  the  second  floor  of 
the  burning  building,  and  rescued  four 
women  who  were  imprisoned  in  the  fire  es- 
cape. Going  up  to  the  fifth  story,  be  met 
a  man  with  bis  clothes  on  fire,  and  extin- 
guished it,  and  then  passed  the  man  down 
the  ladder  to  the  street.  Next  he  found  a 
woman  on  the  fifth  floor  of  the  hotel,  help- 
less and  badly  burned,  and,  with  the  assist- 
ance of  a  brother  officer,  he  placed  her  upon 
his  back,  and  at  the  ride  of  his  life  carried 
her  to  the  second  floor,  and  then  down  a 
burning  staircase.  In  safety  to  the  street 

It  may  be  assumed  that  the  determination 
erf  the  police  board,  promoting  the  relator 
by  reason  of  this  meritorious  and  heroic 
conduct  in  the  performance  of  his  duty,  is  a 
promotion  from  a  lower  to  a  higho-  grade 
in  the  police  force,  at  least  In  the  sense 
that  the  relator  became  entitled,  if  the  pro- 
motion was  leKally  made,  to  a  larger  salary. 
It  appears  from  the  moving  papers  that  the 
treasurer  of  the  police  department  refuses 
to  pay  the  relatw  the  salary  of  roundsman 
without  a  certification  by  the  respondents  as 
comroiflsioners  constituting  the  municipal 
civil  service  commission  of  the  city  of  New 
York,  on  the  ground  that  such  a  certificate 
is  required  1^  S  19  of  chapter  370  of  the 
Iaws  of  1899.  Hie  court  at  special  term, 
upon  the  relator's  application,  granted  a 
peremptory  writ  of  mandamus  commanding 
the  respondents  to  forthwith  certify  upon 
the  pay  roll  of  the  relator  that  he  was  pro- 
moted to  the  position  of  roundsman  accord- 
ing to  law  and  the  rules  made  in  pursuance 
of  law,  and  was  entitled  to  nay  as  a  rounds- 
man from  the  1st  day  of  June,  when  pro- 
moted, at  the  rate  of  $1,600  per  annum. 
The  appellate  division,  hj  a  divided  court, 
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rtrrnraed  the  order,  and  from  that  deoiaion 
this  appeal  has  been  taken. 

The  question  in  the  case  involves  the  con- 
struction of  various  statutes  existing  prUir 
to  the  enactment  of  the  new  charter,  some 
of  the  provisions  of  the  charter  itself,  and 
at  least  one  general  statute  subsequently 
enacted.  It  is  quite  possible  that  a  very 
strict  construction  of  these  numerous  stat- 
utes would  Justify  the  decision  of  the  court 
below.  But  we  think  that  the  aystem  of 
statute  law  upon  which  the  relators  rights 
depend  should  not  be  subject  to  any  narrow 
or  illiberal  construction.  The  various  stat- 
utes should  receive  a  fair  construction,  and 
the  intention  of  the  legislature,  whoi  ascer- 
tained, should,  of  course,  control.  It  is 
clear  beyond  dispute  that  at  the  time  th* 
relator  entered  the  service  as  a  poIicMnan. 
and  for  many  years  before,  the  police  board 
possessed  and  exercised  the  power  oi  pro- 
moting individual  policemen  for  special  and 
exceptional  acts  of  heroism  In  preserving 
human  life.  The  board  attempted  to  exer- 
cise that  powMT  in  this  case  npon  a  state  of 
facts  as  to  which  there  is  no  dispute,  and 
leaves  no  doubt  as  to  the  character  and  mer- 
it of  the  service  which  the  relator  per- 
formed. The  policy  of  the  statute  in  con- 
ferring power  upon  the  police  board  to  pro- 
mote a  member  of  the  force  for  special  and 
particular  acts  of  heroism  was  to  furnish  in- 
ducements for  the  performance  of  duty, 
even  when  confronted  with  great  ptfaonal 
danger.  The  posHibllify  of  obtaining  inefa 
rewards  and  honors  was  held  out  to  evoy 
individual  entering  the  service  as  a  means 
of  promoting  its  efUciency.  It  Is  analogous 
in  some  sense  to  the  inducements  which  the 
government  furnishes  to  the  soldier  who. 
in  the  discharge  of  his  duty,  is  distin- 
guished for  bravery  or  some  particular  he- 
roic act.  When  a  policeman  or  a  soldier  haa 
'by  bis  conduct  earned  the  promotion  or  Uie 
reward,  he  ought  not  to  be  deprived  of  the 
benefits  hy  any  narrow  or  literal  construc- 
tion of  the  Uw  governing  the  case.  There 
is  at  least  one  important  point  involved  in 
the  controversy  that  Is  clear  beyond  any 
dispute,  and  that  is  that  formerly  the  politre 
board,  with  the  approval  of  the  mayor,  was 
clothed  with  the  power  to  do  all  that  It  has 
done  In  this  ease;  that  la,  to  determine  that 
the  relator  merited  promotion  bj  naaon  of 
his  conduct  on  the  occasion  ref^red  to,  and 
to  award  the  promotion. 

The  only  other  question  Involved  is 
whether  this  power  has  been  abolished  or 
modified  in  snob  a  way  that  the  police 
board  is  disabled  fnnn  acting  except  In  eon- 
junction  with  the  municipal  avil  service 
commission,  or  has  the  power  whleh  It  for- 
merly exercised  been  taken  away  or  divided 
between  the  board,  the  mayor,  and  the  dvil 
service  commission?  If  it  has,  then  it  was 
necessary  that  the  relator,  in  ordw  to  obtain 
the  promotion  and  the  increase  In  his  sala- 
ry, should  have  satisfied,  not  only  the  po- 
lice board  and  the  major,  but  also  the  civil 
service  commission,  that  he  was  entitled  to 
the  promotion.  But  a  ipedal  an^  local 
statute  oonfeixing  power  npon  the  police 

Digitized  by  Google 


1901. 


Pboflb     rel.  Lbart  t.  Knox. 


601 


board  to  promot*  a  policeman  for  particular 
and  exceptional  acts  of  gallantry  is  not  to 
be  deemed  repealed  or  modified  by  a  subBe- 
quent  general  law  relating  to  the  civil  serv- 
ice generally.  The  ▼arioua  atatuies  with  re- 
spect to  promoUouB  In  the  dvil  service  are 
no  broader  than  the  ConetitutiMi  ttaelf. 
Tliat  enacts  that  appointments  and  pro- 
motions in  the  civil  service  shall  be  made, 
when  practicable,  upon  competitive  exami- 
nation. The  fact  is  clearly  realized  that 
in  some  cases  where  promotion  is  merited  a 
competitive  examination  would  be  imprac- 
ticable; and  it  is  very  evident  that  this  is 
such  a  ease,  since  it  is  obvious  that  no  ex- 
amination could  be  devised  wfaidi  would  pre- 
sent the  conditions  to  furnish  a  test  of  the 
comparative  heroism  of  a  ptdiceman  enpraged 
in  the  attempt  to  rescue  persons  from  a 
burning  building.  In  this  case  the  right  to 
promouon  depended  up<Hi  some  meritorious 
or  heroic  aet.  That  act  alone  is  the  only 
test  which  is  practicable  to  apply  to  the  re- 
lator's right  to  promotion.  It  may  be  that 
In  mch  cases  the  applicant  would  not  be 
able  to  meet  any  educational  test  whatever, 
but  that  circumstance  ought  not  to  inter- 
fere with  the  right  of  promotion  which  the 
law  held  out  to  nim  at  the  time  that  he  en- 
tered the  service  as  a  reward  for  acts  of  ex- 
ceptional courage  or  bravery  in  the  perform- 
ance of  duty.  We  do  not  think  that  either 
the  Constitution  or  the  vartous  statutes  ng- 
nlating  appointments  and  promotions  In  the 
dtvil  service  has  any  application  to  this 
case.  The  general  l^slation  on  that  sub- 
ject was  not  intended  to  affect  or  modify  a 
statut*  which  authorized  the  police  board  to 

Sromote  the  relator  as  a  reward  for  his  con- 
uct  on  the  occasion  of  the  burning  of  the 
hotel.  It  is  well  settled  that  a  special  and 
local  statute,  providing  lot  a  particular 
ease  or  class  of  cases,  is  not  repealed  or 
modified  by  a  subsequent  statute,  general  in 
its  terms,  provisions,  and  application,  unless 
the  intent  to  repeal  or  alter  is  manifest,  al- 
though the  terms  of  the  general  act  would, 
but  for  the  special  law,  include  the  cases 
provided  the  latter.  Be  Central  Park 
Comra.  RO  K.  Y.  403 ;  jrojTenfw  v.  Edmund- 
sfoM,  91  N.  T.  231;  DavU  v.  Supreme 
iMdge,  K.  of  M.  185  N.  T.  ISO,  68  N.  E.  8S1. 
This  principle  would  control  this  case  even 
if  the  subsequent  statutes  regulating  ap- 
pointments snd  promotions  in  the  civil  serv- 
ice were  general  and  sweeping  in  the  lan- 
guage employed,  and  contiained  no  excep- 
tions or  reser\'ations  applicable  here.  But 
in  all  the  statutes  regulating  the  civil  serv- 
ice is  to  be  found  an  important  exception, 
which,  it  seems  to  me,  takes  this  case  out  of 
their  operation,  and  leaves  the  law  with  re- 
spect to  the  power  of  the  police  board  to 
promote  the  relator  substantially  where  it 
was  originally.  The  last  of  these  enact- 
ments is  to  be  found  in  S  10  of  chapter  370 
of  the  I^ws  of  1909.  That  section,  after 
providing  for  the  classified  service  in  cities, 
contains  the  following  provision:  "The 
authority  by  this  section  conferred  shall  not 
be  so  exercised  as  to  take  from  any  police- 
man or  fireman  any  right  or  benefit  ocm* 
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ferred  by  law,  or  existing  under  any  law- 
ful regulation  of  the  department  in  which 
he  serves."  The  city  cnarter  contains  a 
provision  substantially  identical.  These 
provisions  of  the  general  law  regulating  the 
civil  service  disclose  an  intention  on  tiie 
part  of  the  l^islature  to  except  frcHn  the 
general  rules  therein  enacted  just  such  a 
case  as  this.  All  rights  or  benefits  conferred 
by  law  referred  to  were  not  necfssarily  such 
rights  as  had  vested  in  the  individual,  but 
the  language  is  broad  enough  to  embrace 
rights  or  benefits  not  then  in  possession  or 
enjoyment,  but  in  expectancy,  under  any 
law  which  entitled  him  to  special  honors  or 
rewards  for  some  particular  meritorious  act 
while  in  the  service.  The  power  of  the  po- 
lice board  to  make  promotions  for  such  ex- 
ceptional conduct  is  not  at  all  inconsistent 
with  the  general  scope  and  purpose  of  the 
civil  service  regulations.  Both  enactments 
can  stand,  and  each  can  be  made  to  perform 
the  offlce  which  the  l^slature  intended  in 
enacting  it.  The  subsequent  l^slation  does 
not  affect  the  original  law  conferring  the 
power  of  oromotion  upon  ttie  police  board 
and  the  mayor  in  such  cases,  since  the  lat- 
ter statutes  do  not,  in  terms  or  by  any  rea- 
sonable implication,  interfere  with  that 
power.  On  the  contrary,  these  statutes  dis- 
close an  intention  on  the  part  of  the  legisla- 
ture to  make  such  a  case  as  this  an  excep- 
tion to  the  general  rule,  and  hence  it  is  not 
within  the  general  scope  or  purpose  of  the 
civil  service  regulations.  These  views  are 
confirmed  by  an  examination  of  a  reoent  ease 
in  the  supreme  court.  People  em  reX. 
acheljtp  V.  Knoa,  48  App.  Div.  477,  62  N. 
Y.  Supp.  940.  In  that  case  the  various 
statutes  relating  to  the  question  were  con- 
sidered,  and  the  concliision  of  the  court  com- 
mends itsdf  to  us  as  a  fair  and  reasonable 
exposition  of  the  law. 

It  follows  that  the  order  of  the  Appellate 
Division  ahovld  be  rcveraed,  with  costs,  and 
that  of  the  special  term  affirmed. 

Bartlvtt,  Hitlcht,  and  Mmrttn,  JJ., 

concur. 

Landan,  J.,  dissenting: 

The  question  pres^ted  by  this  appeal  is 
whether  the  relator,  under  his  appointment 
and  service  as  patrolman  before  the  charter 
of  Greater  Xew  York  took  effect,  and  his 
continuance  in  service  under  that  charter, 
and  until  bis  alleged  promotion  from  patrol- 
man to  roundsman,  June  1,  1900,  was  then 
eligible  to  such  promotion  by  the  board  of 
ponce  because  of  meritorious  poltee  service, 
without  passing  the  civil  service  examina- 
tion required  by  SS  288  and  304  of  the  char- 
ter of  Greater  New  York  (chap.  378,  Laws 
1807),  and  1^  chapter  370,  Laws  1899, 
known  as  the  "White  Civil  Service  Act." 
Section  2S8  of  the  present  charter  provides 
that  promotions  in  the  police  force  shall  be 
made  by  the  police  board,  as  provided  in  $ 
304,  on  grounds  of  seniority,  meritorious 
police  service,  and  superior  capaci^.  Sec- 
tion 304  provides  that  "promotions  from  tiie 
lower  grades  to  the  hlpier  grades  shall  be 
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on  the  baslB  of  Beniorlty,  of  merit  and  of 
excellence,  ai  shown  by  competitive  examin- 
ation. The  police  board  shall  transmit  to 
the  civil  service  commission  the  record  of 
each  candidate  for  promotion."  Section  16 
of  the  civil  service  act  of  1899  provides: 
"Promotions  shall  be  based  upon  merit  and 
eompeUtion  and  npon  the  Buperitv  qualifl- 
eationa  of  tha  person  pnmurtM  aa  shown  by 
his  previous  service,  due  weight  being  given 
to  seniority.  For  tiie  purposes  of  this  sec- 
tion an  increase  in  the  salaiy  or  other  com- 
pensation of  any  person  holding  an  office  or 
position  within  the  scope  of  the  rules  in 
force  hereunder  beyond  the  limit  fixed  for 
the  grade  in  which  such  office  or  position  is 
classified,  shall  be  deemed  a  promotion.  No 

Eromotion,  transfor,  or  reinstatement  shaU 
B  made  tram  a  p<wttion  In  one  class  to  a 
position  in  another  class  unless  the  same  be 
specially  auth(»ized  by  the  state  or  munici- 
pal commission." 

The  relator  claims  «x«nption  from  exam* 
ination  for  this  promotion  under  S  10  of  the 
act  ol  1899.  This  section  provides  for  the 
creation  of  the  municipal  avil  aurioe  oom- 
missioa,  the  making  and  enforcement  by  the 
commissioncTB  of  rmea  for  the  elassiflcatton 
of  offices,  and  for  appc^ntmaata  and  promo- 
tions therein  and  examinations  therefor, 
and  provides:  "The  authoriiy  by  this  sec- 
tion conferred  shall  not  be  so  exercised  as 
to  take  from  ai^  policeman  or  flrranan  any 
right  or  benefit  eonfored  by  law,  or  exist- 
ing under  aqy  lawful  relation  of  the  de- 

{lartment  in  which  he  serves."  Bubstantial- 
7  the  same  provision  is  contained  in  civil 
service  act  1883,  8  8,  as  amraded  hf  chap- 
ter 410,  Laws  1884,  and  in  subsequent  acts, 
and  in  i  126  of  the  charter  of  Greater  Kew 
York.  But  no  right  or  benefit  is  conferred 
or  exists  unto  vested  by  appointment,  and 
unless  made  1^  the  appointing  power,  while 

Eet  in  possession  of  the  power,  it  can  tmly 
B  made  by  the  new  body  to  which  it  fa 
transferred,  and  then  only  within  the  new 
llmitatioufi  of  that  power.  If  this  were  not 
so,  then  as  to  the  relator  the  former  stat- 
utes as  to  the  power  of  the  police  board  to 
promote  him.  would  be  irrepealable.  Sup- 
pose the  relator  were  eligible  to  election  by 
popular  vote  to  the  office  of  roundsman,  and 
then  the  law  should  be  ehinged  making  the 
office  appointive  upon  competitive  examina- 
tion, it  could  not  be  supposed  that  he  had 
been  deprived  of  any  existing  right  or  bene- 
fit conferred  by  law.  The  relator  had  a  ca- 
pacity to  take  a  right  or  benefit  from  the 
police  board,  but  the  board,  before  attempt- 
ing to  confer  it,  lost  the  power  to  do  so.  If 
he  bad  aeeured  promotioa  before  a  change 
in  the  lav,  it*  m^ta  or  boieflts  would  not 
be  impaired  I7  the  change.  The  provision 
protected  his  title  to  whatever  be  had  ac- 
quired, and  whatever  he  could  as  of  his  own 
right  lyy  virtue  of  that  title,  without  a  fur- 
ther appointment,  promotion,  or  teat,  ac- 
quire. It  did  not  embrace  a  future  promo- 
tion which  rested  in  the  power  and  discre- 
tion of  others,  especially  when  their  power 
was  subject  to  be  devested  by  law.  This 
distinction  seema  to  have  been  overlooked 
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in  People  ca  rel.  Sehelpp  v.  Kw)m,  48  App. 
Div.  477,  62  N.  T.  Supp.  940.  It  can  be 
shown,  I  think,  Uiat,  before  the  White  act, 
the  assignment,  detail,  or  transfer  of  a  pa- 
trolman to  duty  as  a  roundsman  was  not  in 
legal  sense  a  promotion,  but  a  mere  detail  to 
particular  police  service.  People  00  rel. 
Auefeley  v.  Rooaeveli,  6  App.  Div.  168,  39 
N.  Y.  Supp.  78;  Consol.  Act,  S  271;  Charter 
Greater  New  York,  |  292.  The  appellant 
rests  his  case  upon  promoti<«,  not  detail. 

But  passing  this  question,  and  muntming 
that  before  tlw  passage  of  the  White  act  the 
detail  or  asaignmeot  of  a  patrolman  to  per- 
manent duty  as  a  roundsman  was  in  legal 
sense  a  promotion.  I  think  that  the  civil 
service  lawa  and  rules  in  fwee  at  the  tima 
of  the  relator's  appirfntmeat  as  patndman 
precluded  hta  promotion  without  uie  test  of 
a  competitive  examination.  This  is  satis- 
factorily shown  in  the  majority  opiniona  of 
tile  learned  appellate  divlsitm  in  People  e» 
rel.  Orady  v.  Knoa,  S4  App.  Dir.  S34,  60 
N.  Y.  Supp.  984.  This  case  was  argued  in 
the  appwate  division  with  that  case,  and 
dedded  upon  th*  opinlnu  therein  given. 
M  App.  DSt.  0S4,  07  N.  T.  Supp.  1141  It 
should  be  noticed  that  !n  the  Behelpp  0am 
the  fcomer  Brooklyn  diarter  permitted  pro- 
motion "oa  aooount  of  any  gallant  or  meri- 
torious deed  in  the  discharge  of  Us  duty." 
The  o(Mis(^dati<m  act  and  the  charter  of 
the  Greatar  City  of  New  York  provided  for 
promotions  on  grounds  of  "meritorlonspolica 
stfTice  and  aapertor  oapaeity.'*  A  ''gallant 
or  mnritoriooB  deed"  U  a  personal  spedfle 
act;  it  speaks  tor  itself,  and  in  its  nature 
excludes  competitive  examination.  "Meri- 
torious police  soriee"  admits  of  competitive 
examination,  is  not-spedfic,  and  tntens  the 
door  to  favoritism.  Thus  the  SohMpp  Cam 
is  unlike  this  ease.  While  we  applaud  the 
servicea  of  the  relator,  we  should,  neverthe- 
lesB,  advise  him  to  seek  his  promotion 
through  \ml  methods,  instead  of  making  a 
breach  in  uiem  throuf^  which  the  nnworuy 
can  pass. 

Parker,  Ch.  J.,  and  Tmmm,  concur 
with  ItaadoOf  J. 


Joseph  NOWACK,  by  Guardian  ad  Litem, 
App*., 
«. 

HBTBOPOUTAN    STREET  RAILWAY 
COMPANY,  JResp*. 

(196  N.  T.  418.) 

1.  Kftdenee  temdlKc  to  skow  tbat  a 
partT  to  an  netlon  tried  to  bribe  a  witness 
to  five  false  testimony  In  his  favor  Is  com- 
petent as  aa  iflmlsilfm  of  wsafeness  In  hla 

case. 

S.    Kvldeaee  tkat  aa  asreat  uf  a  eor~ 


Nora. — On  the  question  of  the  odmlMlbllltr 
of  evidence  of  an  attempt  to  brltie  a  witness  as 
an  admission  of  the  weakneai  of  the  ease  In  sap- 
port  of  whlcb  tbe  bribery  was  attempted,  the 
opinion  In  the  above  case,  and  tbe  brMS  of  eonn- 
sel,  qalte  folly  review  tbe  anthorltlea. 
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po>atloit  empIOT*'  «•  Inveatlarator.  to 

■ee  wItaeBMB  and  take  tb«lr  itatemcots  In 
■ctloDB  agaloat  tite  corporation,  attempted  to 
bribe  a  wltnen  In  Burb  a  case,  !■  admlwlble 
agBinst  tbe  corporation,  without  proof  of  hli 

aatborltjr  to  do  such  act, 

(Landim,  O'Brien,  and  Hatght,  JJ.,  dt—ent.) 
{April  16,  1001.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fint  Depailment,  aflflrinintr  a  judg- 
ment of  a  Trial  Term  for  New  Yoi-k  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.  Iteveraed. 

Statement  by  Vua,  J.: 

This  action  was  brought  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff,  when  a  lad  of  twelve  years, 
through  the  negligence  of  the  defendant  in 
running  over  him  mth  one  of  its  horse  cars, 
and  inflicting  injuries  which  resulted  in  the 
loss  of  his  right  1e^.  Upon  the  trial  the 
theory  of  the  plaintiff  was  that  he  started 
to  cross  East  Houston  street,  in  the  city  of 
Kew  York,  when  a  horse  ear  of  the  defend- 
ant was  approaching  from  the  west,  about 
75  feet  away.  He  had  about  16  feet  to  go  in 
order  to  get  entirely  across  the  track.  Go- 
ing southerly  in  a  aiagonal  direction,  in  or- 
der to  reach  a  point  further  east  on  the  op- 
posite Ride  of  the  street,  where  he  was  called 
by  an  errand,  his  back  was  partly  towards 
the  approaching  car.  Ue  thought  he  had 
time  to  croM  in  lafe^,  but  after  crossing 
the  north  rail  he  was  knodced  down  by  one 
of  the  horses  on  the  south  side  of  the  track 
and  run  over  ly  the  car.  The  horses  were 
galloping  at  full  speed  under  the  whip  of  the 
driver,  and  after  running  over  the  plaintiff 
the  car  went  nearly  three  blocks  before  it 
•topped.  The  theory  of  the  defendant  was 
that  the  plaintiff  was  not  in  front  of  the 
horses  at  any  time,  and  waa  not  crossing  the 
street,  but  was  tiying  to  catch  on  to  the 
oar  near  the  middle,  and  that  after  several 
efforts  he  fell  under  the  car,  the  rear  wheels 
of  which  passed  over  him.  The  conflict  in 
the  evidence  was  irreconcilable  for  several 
writnesses  were  called  to  sustain  the  theory 
of  either  party.  Among  them,  on  the  part 
of  the  plaintiff,  one  Klein  was  sworn,  who 
testified  that  he  was  standing  on  the  front 
platform  with  the  driver,  who  was  whip* 
ping  his  hor<ies,  which  were  running  at  full 
speed.  He  first  saw  the  plaintiff  when  he 
was  from  12  to  15  feet  in  front  of  the  horses, 
between  the  two  rails,  and  about  to  cross 
the  south  rail.  He  told  the  driver  to  look 
out  for  the  boy,  but  the  reply  was,  in  sub- 
stance, "Mind  yonr  own  business."  On  the 
enMs-«xaniination  he  waa  asked  if  before  the 
former  trial  of  the  action  he  tried  to  induce 
a  woman  to  swear  that  she  saw  him  on  the 
front  platform  and  that  she  refused,  but  he 
denied  it.  On  the  redirect  examination  he 
testified  that  he  knew  one  Kaufmann,  who 
had  U«u  to  his  house  five  or  six  times  dur- 
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ing  the  week  then  past;  the  first  time  bdng 
on  Saturday,  a  week  before.  He  was  asked 
to  state  what  Kaufmann  said  to  him  on  that 
dny,  but  it  was  excluded.  Tlie  witness  waa 
then  withdrawn,  and  Kaufmann,  being  put 
upon  the  stand  by  the  plaintiff,  testiiied  that 
be  was  employed  by  the  defendant  as  an  in- 
vestigator ;  that  his  duties  were  "to  see  to  ths 
witnesses  and  take  statements  and  to  inter- 
view witncrtses," — those  who  "expect  and 
those  who  are"  witnesses:  and  that  he  had 
been  acting  in  this  case  for  the  defendant. 
The  plaintiff  thereujwn  renumed  the  exami- 
nfition  of  Mr.  Klein,  and  asked  him  to  state 
the  conversation  that  he  had  with  Kaufmann 
on  the  Saturday  in  question;  but  tbe  de- 
fendant's objection  as  InMmpetent,  imma> 
terial,  and  irrelevant  was  sustained,  and 
the  plaintiff  excepted.  After  the  witness 
had  testified  that  he  had  a  conversation  with 
Kaufmann  on  the  occasion  mentioned  in  ref- 
erence to  the  testimony  that  he  was  to  give 
upon  the  trial,  he  was  asked  these  questions: 
"What  conversation  did  he  have  with  you  in 
reference  to  the  testimony  you  were  to  give 
upon  the  trial  of  this  aetionf  Did  Harry 
IsAufmann  make  any  offer  to  yon  of  monev 
or  any  other  thing  in  reference  to  the  testi- 
mony you  were  to  give  upon  the  trial  of  this 
action  T"  Kacrh  of  these  questions  waa  ob- 
jected to  upon  the  ground  above  stated,  the 
objections  were  sustaineil,  and  the  plaintiff 
excepted  separately  to  each  ruling. 

The  jury  found  for  the  defendant  and  af- 
ter afHrinauee  by  the  appellate  division,  one 
of  the  l«irned  justices  dusenting.  the  plain- 
tiff came  here. 


itesars.  HathAn,  Lerentritt,  *  P«r- 

luun,  for  appellant: 

The  court  erred  in  excluding  evidence  of 
attempts  on  the  part  nf  defendant  to  3ub<H^ 
plaintiff's  witness.  The  evidence  sought  to 
be  introduced  was  in  the  nature  of  an  ad- 
mission 1^  the  defendant  that  it  had  no  de- 
fence. It  was  an  admission  by  conduct, 
and  receivable  for  that  reason. 

Sloriartp  v.  London,  C.  &  D.  R.  Co.  L.  R. 
6  Q.  B.  314;  Cntikshank  v.  Oordon,  US  N. 
Y.  178,  23  N.  E.  457,  ARirming  48  Hun,  308^ 
1  N.  Y.  Supp.  443;  Guleiette  v.  UcKinley, 
27  Hun,  320 ;  Arfam*  v.  People,  9  Hun,  89 ; 
Donohue  v.  People,  50  N.  Y.  208;  Mather  v. 
Parsons,  32  Hun,  338;  Chicago  City  R.  Co, 
V.  McMahon,  103  111.  485,  42  Am.  Rep.  29; 
Baatinga  v.  Stetaon,  130  Mass.  7(1;  State  t. 
Nocton,  121  Mo.  637,  2U  S.  W.  551;  Beatop 
V.  Bealop,  82  Pa.  537;  Lyona  v.  Lawrenee, 
12  111.  \pp.  531;  Snell  v.  Bray,  50  Wis.  150, 
14  N.  W.  14;  Baldwin  v.  Bonlicare,  79  Mo. 
App.  5;  Baltimore  d  0.  R.  Co.  v.  Rambo,  8 
C.  C.  A.  6,  10  U.  S.  App.  277,  50  Fed.  75; 
Taylor,  Ev.  0th  ed.  242,  939,  noU;  Stephen, 
Digest  of  Ev.  art.  7;  Oreenl.  Ev.  15th  ed.  | 
11)0;  Wharton,  Ev.  S  1205;  11  Am.  ft  Eng. 
Knc.  Law,  2d  ed.  p.  503. 

The  set  of  the  defendant's  investigator  in 
attem^-i'ig  to  suborn  a  witness,  being  done 
in  the  course  of  his  employment,  was  the 
act  of  the  defendant  company  Itself,  and  was 
equivalent  to  an  admission,  not  tqr  the  agent^ 
but  by  the  company. 
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Fifth  Avenue  Bank  t.  Fortp-aecond  Btivet 
d  0.  Street  Ferry  R.  Co.  137  N.  Y.  231,  10 
L.  B.  A.  S31.  33  N.  E.  378;  Jarvia  y.  ifan- 
hittam  Beach  Co.  US  N.  Y.  652.  31  L.  R  A. 
770,  43  N.  E.  68;  Ciark  r.  Koehler,  46  Uun, 
636;  Chicago  CHy  H.  Co.  McSlahon,  103 
111.  485,  42  Am.  Ktp.  29 ;  Story,  Agency,  0th 
ed.  i  452;  4  Tliomp.  Corp.  {4012;  ToU 
Bridge  Co.  v.  Betatcorlh,  .30  Conn.  380. 

Messrs.  Charles  F.  Brown  and  Henry 
A.  Roblnion,  for  respondent: 

No  sdmiiHtion  by  an  agent  is  oompetent  to 
Und  his  principal  in  the  absence  of  authoii- 

^Marvin  ».  Winer.  68  N.  T.  270. 

The  rule  as  to  apparent  authority  rest* 
upon  the  doctrine  of  estoppel. 

People  T.  Bank  of  Korth  America,  7fi  N. 
Y.  547 ;  Morawetz,  Priv.  Corp.  2d  ed.  p.  500, 
S  640a. 

There  are  no  implied  duties  connected  with 
particular  ofHcee.  It  is  incumbent  upon  the 
party  seeking  to  hold  a  corporation  for  tlie 
act  of  Its  agent  to  prove  that  the  act  was 
vlthin  the  scope  of  his  auhority. 

Cook,  Corp.  a  716,  710;  Titut  t.  Cairo 
4  F.  R.  Co.  37  N.  J.  L.  08;  He  Otica  Hat. 
Bretcing  Co.  154  K.  Y.  208.  48  N.  E.  521; 
Firtt  fiat.  Bank  v.  Ocean  Xat.  Bank,  00  N. 
Y.  278,  10  Am.  Rep.  181 ;  E.  Carver  Co.  v. 
Manufocturer^  Itu.  Co.  6  Gray,  214. 

Knufmann  was  an  "investigator"  under  a 
''superior."  His  duties  were  confined  to  see- 
ing witnesses  and  taking  their  statements; 
they  were  entirely  ministerial.  In  the  ab- 
sence of  proof  of  his  authority  to  exercise 
discretion,  none  can  be  inferred. 

Re  Utiea  Sat.  Btwing  Co.  154  N.  T.  268, 
48  N.  E.  621 ;  First  Nat.  Bank  v.  Ocean  Nat. 
Bank,  00  N.  Y.  278,  10  Am.  Rep.  18L;  Tripp 
y.  New  Metallio  Faeking  Co.  137  Uasa.  400; 
Kelt  V.  Brillingert  84  Pa.  270;  JTaiamocoo 
Vovelty  Mfg.  Co.  w.  UoAUater,  30  Mich. 
827;  Henry  v.  Northern  Bank  of  Ala.  63 
Ala.  527;  Cosgray  v.  New  England  Piano 
Co.  22  App.  Div.  455,  48  N.  Y.  Supp.  7; 
Jackson  ea  dem.  Ballon  v.  Campbell,  5  \vend. 
671;  Flour  City  Nat.  Bank  v.  Orover,  88 
Hun,  4,  34  H.  Y.  Supp.  400;  Wakefield  Rat- 
«ton  Co.  V.  7'appen,  80  Uun,  210,  30  N.  Y. 
Bupp.  38. 

Tliere  is  no  such  established  meaning  to 
the  word  "investigator"  as  to  raise  any  pre- 
sumption that  an  investigator  has  discre- 
tionary power  to  bind  his  principal  hy  ad- 
missions. Therefore  no  swm  power  can  be 
inferred. 

Penny  r.  New  Tork  O.  S  B.  R.  R.  Co.  34 
App.  Div.  10,  53  N.  ¥.  Supp.  1043;  Rounds 
r.  Delavrare,  L.  d  W.  R.  Co.  04  N.  Y.  120, 
21  Am.  Rrp.  507. 

The  master  is  not  linble  for  acts  of  a  serv- 
ant which  were  wholly  disconnected  from 
the  employment,  although  done  by  the  serv- 
ant while  engaged  generally  in  the  employ- 
ment or  service. 

Mechan  v.  Uorewood,  52  Hun,  606,  6  N. 
Y.  Supp.  710;  Mali  v.  Lord,  30  N.  Y.  381, 
100  Am.  Dec.  448;  Mulligan  v.  New  York  d 
R.  B.  R.  Co.  120  N.  Y.  600»  14  L.  R.  A.  701. 
20  N.  E.  052. 
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▼nnn,  J.,  delivtfed  the  opiniaii  «l  thi 

court: 

Evidence  tending  to  show  that  a  party  t« 
an  action  tried  to  bribe  a  witness  to  girt 
false  testimony  in  bis  favor,  although  eol- 
lateral  to  the  issues,  is  competent  as  an  ad- 
mission  by  acts  and  conduct  that  Ua  cast 
is  weak  and  his  evidence  dishonest.  It  i* 
somewhat  like  an  attempt  Ij  a  priraner  to 
escape  before  trial  or  prove  a  false  aiiM. 
or  by  a  merchant  to  make  way  with  U> 
books  of  account,  except  that  it  goes  furth- 
er than  some  of  these  instances:  for,  in  ad- 
dition to  reflecting  on  the  case,  it  reflecU 
upon  the  evidoice  on  that  side  of  the  con- 
troversy. "Where  it  appears  that  on  ooe 
side  there  has  been  forgery  or  fraud  ia  scmi 
material  parts  of  tlie  evidence,  and  they  are 
diticovered  to  be  the  contrivance  of  a  party 
to  the  proceeding,  it  affords  a  presumptioa 
against  the  whole  of  the  evidence  on  that 
side  of  the  question,  and  has  the  efTect  ci 
gaining  a  more  ready  admission  to  the  eri> 
deuce  of  the  other  party."*  1  Phillipps,  Er. 
(Cowen  *  H.  Notee)  U27.  It  is  not  con. 
elusive,  even  when  believed  by  the  jury,  be- 
cause a  party  may  think  he  has  a  bad  case 
when  in  fact  he  has  a  good  one,  but  it  latAt 
to  discredit  his  witnesses  and  to  east  doubt 
upon  his  position.  It  is  for  the  eonsideta- 
tion  of  the  jury,  after  ample  opportunity 
for  explanation  and  denial,  under  proper  in- 
structions to  prevent  there  from  giving  un- 
due attention  to  the  collateral  matter  to  tha 
detriment  of  the  main  Issue.  The  leading  au- 
thority in  support  of  such  evidence  is  aa 
Engliah  caae,  decided  after  careful  argument 
by  counsel  and  upon  full  diacusnon  by  the 
judges.  Moriarty  v.  London,  C.  d  D.  K.  Co. 
L.  R.  5  Q.  B.  314.  It  Is  also  susUined  by 
the  cases  In  this  state  relating  to  the  sob- 
ject.  some  with  and  some  without  dlaciurioi. 
Cmikehank  v.  Gordon,  118  N.  Y.  178.  187, 
23  N.  E.  4S7 ;  Oray  v.  Metropolitan  Strret  &. 
Co.  165  N.  Y.  457,  450,  50  N.  E.  262;  Mather 
V.  Parsons,  32  Hun.  33S;  Ouleretle  v.  Jf^ 
Kinley,  27  Hun,  320;  Adams  v.  People,  9 
Hun,  80.  It  is  received  even  in  eriminal  ac- 
tiona.  People  v.  Rathbun,  21  Wend.  609; 
Oardiner  v.  People,  0  Park.  Grim.  Repw  lU, 
205 ;  Donahue  v.  People,  56  M.  Y.  208.  Vm 
same  rule  prevails  In  other  states,  wfthoot 
exception,  so  far  as  we  have  been  able  tt 
discover.  Egan  v.  Botcker,  S  Allen.  449; 
Htate  V.  ^ooton,  121  Mo.  537.  551.  26  S.  V>. 
S5I;  Heslop  v.  He*lop,  82  Pa.  537,  539: 
HneU  V.  Bray,  56  Wis.  150.  102,  14  H.  W. 
14:  Lyon*  V.  Lawrence,  12  III.  App.  SZl; 
People  V.  Marion,  20  Mich.  31 ;  Con.  t.  ll'fb- 
ater,  6  Oush.  205,  316,  52  Am.  Dee.  711.  Tbt 
elementary  writers  sanction  it.  some  not* 
withstanding  they  concede  it  to  be  eollatcral, 
and  others  upon  the  ground  that,  as  it  re- 
lates to  good  faith  or  the  intent  of  a  party, 
it  is  a  niuterial  fact,  and  has  a  direct  bear- 
ing on  the  issue.  1  Taylor,  Ev.  0th  ed.  242: 
I  Groenl.  Ev.  lUih  ed.  |  190;  Wharton.  Ev. 
S  1203;  1  Starkie,  Ev.  437;  11  Am.  A  Ea§. 
Euc.  Law,  2d  ed.  p.  SOS. 

It  ia  claimed,  however,  Uiat  aueh  cvideoei 
is  not  admissible  against  a  corpora tioa 
without  proof  of  eome  corporate  act  expms- 
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iy  authorizing  ui  agent  to  tamper  with  wit- 
nesses. This  is  equivalent  to  claiming  that 
auch  evidence  cannot  be  received  a^inst  cor- 
porations at  all,  because,  in  the  nature  of 
things,  proof  of  express  authority  would  be 
ImposBible.  A  corporation  can  act  only 
through  agents,  and  where  a  branch  of  ito 
business,  whether  broad  or  narrow,  is  in- 
trusted to  an  agent,  without  any  restriction, 
whatever  he  does  which  directly  relates  to 
that  part  of  the  corporate  business  and  tends 
to  promote  it  is  binding  upon  the  corpora- 
tion.  Under  such  circumstances  he  has  con- 
trol of  the  method  of  action,  and  that  which 
he  does,  whether  morally  right  or  wrong, 
within  the  general  scope  of  the  matter  in- 
trusted to  him,  in  Ic^l  effect  is  done  by  the 
corporation  itself.  Having  authority  to  ac- 
complish a  certain  result,  with  no  limitation 
as  to  the  means  to  be  employed,  his  acts,  so 
far  as  Uiey  directly  contribute  to  that  re- 
•ult,  even  if  unlawful,  are  corporate  acts. 
They  are  done  for  the  corporation  by  an 
agent  clothed  with  general  authority  to  ef- 
fect a  certain  purpose,  which  th^  aid  in 
attaining.  Any  admission  made  by  him 
through  acts  done  to  carry  on  his  branch  of 
the  business,  and  which  reasonably  tend  to 
advance  it,  is  regarded  in  law  as  made  by 
the  corporate  body  which  authorized  him  to 
act  for  it  with  reference  to  the  subject  of 
his  employment.  Kaufmann  was  employed 
to  look  up  and  "see  to"  witnesses  for  the  de- 
fendant, so  as  to  enable  it  to  defeat  the 
plaintiff's  claim,  among  others.  He  was  to 
find  witnesses,  if  possible,  who  would  swear 
to  such  a  state  of  facts  as  would  prevent  a 
recovery  against  the  defendant.  The  meth- 
od  of  doine  this  was  left  to  his  judgment 
and  disordiion.  If  he  adopted  a  method  not 
eontnnplated  by  the  defendant,  still  it  is 
responsible  for  what  he  did,  in  the  line  of 
his  emplt^rment,  to  promote  its  interest.  In 
order  to  promote  its  interest,  he  saw  fit,  as 
we  must  now  assume,  to  use  the  power  in- 
trusted to  him  by  trying  to  bribe  the  most 
important  witness  for  the  plaintiff  to  testi- 
fy falsely  in  favor  of  the  defendant.  He  was 
emplc^ed  "to  see  to  the  witnesses,"  and  fhis 
was  his  manner  of  seeing  to  them.  He  was 
to  procure  evidence,  the  method  not  being 
specified,  and  he  tried  to  get  it  by  an  unlaw- 
ful method.  The  subject  was  left  to  his 
judgment,  and  he  acted  according  to  his 
judgment.  The  scope  of  the  business  in- 
trusted to  him  included  whatever  he  thought 
beet  to  do  in  order  to  get  the  right  kind  of 
witnesses.  He  was  not  working  for  himself, 
but  for  tiie  deftoidant;  and,  as  he  represent- 
ed it  with  reference  to  the  subject  of  wit- 
nesses, his  conduct  not  only  tended  to  silow 
that  its  case  was  weak,  for  witnesses  are 
not  bribed  unless  it  is  thought  necessary, 
but  to  cast  a  doubt  upon  the  testimony  of 
the  other  witnesses  who  were  looked  up  hv 
him  and  sworn  by  the  defendant.  It  indi- 
cated, as  the  result  of  his  investigation  tor 
the  defendant,  that  honest  witnesses  could 
not  be  procured  who  would  swear  to  a  de- 
fense. If  he  could  not  uuJeb  a  mere  admis- 
lion  as  such,  he  oonM  do  an  aet  which  had 
the  effect  of  an  admission.  His  deelara* 
64UR.  A. 


tions  dum  fervet  opu3  were  acts.  Those  acta, 
if  shown,  would  have  reflected  upon  the  in- 
tegrity of  the  defendant's  case  as  presented 
in  court  through  the  medium  of  witnesses, 
and  would  have  tended  to  prevent  the  verdict 
which  was  rendered  in  its  favor.  Tliey 
would  have  afforded  "a  presumption  against 
the  whole  of  the  evidence"  for  the  defend- 
ant, which  has  served  it  so  well.  It  has  had 
the  benefit  of  what  he  did  with  reference  to 
the  other  witnesses,  unaffected  by  the  cloud 
which  the  evidence  offered  would  have  cast 
upon  them.  He  was  acting  in  the  course  of 
his  employment,  for  he  was  employed  to  pro- 
cure  witnesses.  The'  power  of  the  corpora- 
tion was  intrusted  to  nim  with  reference  to 
that  subject,  to  be  used  as  he  saw  fit.  His 
acts  related  solely  to  that  subject,  and  were 
done  by  him,  as  its  agent,  wholly  for  its 
benefit.  If  this  evidence  would  have  been 
admissible  against  an  individual  defendant 
who  had  em^oyed  Kaufmann  as  he  was  em- 
ployed, it  IS  admissible  against  this  cor- 
porate defendant.  If  an  honest  man  by  mis- 
ta3ce  employs  a  dishonest  one  to  look  up  wit- 
nesses for  him,  and  the  latter,  through  ex- 
cess of  zeal,  resorts  to  bribery,  although  it 
was  never  thought  of  by  his  employer,  it  is 
better,  for  cleanliness  and  purity  in  the  ad- 
ministration of  justice,  that  the  facts  should 
be  shown,  with  the  fullest  opportunity  for 
explanation,  than  to  exclude  all  evidence  of 
the  evil  acts  upon  the  ground  that  they 
were  not  authorized,  because  authority  may 
properly  be  inferred  from  the  nature  of  the 
employment.  In  such  a  case  all  doubt 
should  be  resolved,  if  possible,  in  Ute  inter- 
est of  clean  evidence  and  the  exposure  of 
foul  practices.  , 

There  are  but  few  authoritiea  which  bear 
directly  upon  this  branch  of  the  subject.  We 
have  the  general  rule  that  a  principal  it 
liable  to  a  third  person  in  a  civil  action  for 
the  fraud  or  other  malfeasance  of  his  agent 
perpetrated  by  the  latter  in  the  course  of 
his  employment,  although  the  act  was  ultra 
viret,  and  the  principal  did  not  authorize, 
justify,  or  know  of  it.  Pahrteri  t.  Manhattan 
R.  Co.  133  K.  Y.  261,  16  L.  R.  A.  136,  30 
N.  E.  1001 J  Fifth  Avenue  Bank  v.  Forty- 
eecond  Street  <£  G.  Street  Ferry  R.  Co.  137 
N.  Y.  231,  19  L.  R.  A.  331,  33  N.  E.  378; 
Jarvie  v.  Slanhaitan  Beach  Co.  148  N.  Y. 
662,  31  L.  R.  A.  776,  43  N.  E.  68 ;  Jfew  York 
it  y.  H.  R.  Co.  T.  Schuyler,  34  N.  Y.  30; 
Stetcart  v.  Brooklyn  ds  0.  T.  R.  Co.  90  X. 
Y.  686,  43  Am.  Rep.  185.  As  was  said  in  an 
important  case  in  England :  "If  the  agents 
employed  conduct  themselves  fraudulently, 
so  that  if  they  had  been  acting  for  private 
employers  the  persons  for  whom  they  were 
acting  would  have  been  affected  by  their 
fraud,  the  same  principles  must  prevail 
where  the  principal  under  whom  the  agent 
acts  is  a  corporation.**  Ranger  t.  Great 
We$tem  R.  Co.  5  H.  L.  Cos.  86,  87.  So  this 
court  has  declared  that  "where  authority  Is 
conferred  to  act  for  another,  without  special 
limitation,  it  carries  with  it  by  implication 
authority  to  do  all  things  necessary  to  its 
execution;  and  when  it  involves  tlt.e  exercise 
of  the  discretion  of  tb^i^^K^^^ 
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of  force  towards  or  against  another^  the  use 
of  such  discretion  or  force  is  a  part  of  the 
thing  authorized,  and  when  ezerdaed  be- 
comes, as  to  third  persons,  the  discretion  and 
act  of  the  master,  and  this  although  the 
servant  departed  from  the  private  instruc- 
tions of  the  master,  provided  he  was  engaged 
at  the  time  in  doing  his  master's  business 
and  was  acting  within  the  general  scope  of 
his  employment  ...  In  meet  cases 
where  the  master  has  been  held  liable  for  the 
neglifrent  or  tortious  act  of  the  servant,  tlie 
servant  acted,  not  only  without  express  au- 
thority to  do  the  wrong,  but  in  vitdation  of 
his  duty  to  the  master."  Rounds  v.  Dela- 
vrare,  L.  A  W.  R.  Co,  64  N.  Y.  129,  133,  21 
Am.  Rep.  507.  So  far  bm  this  rule  rests  upon 
estoppel,  it  does  not  apply  to  tiio  question 
before  us,  but  bo  far  as  it  rests  upon  public 
polioT  or  convenience,  it  has  some  bearing; 
for  the  interest  of  the  public  is  promoted  by 
the  exposure  of  corrupt  acts  intended  to 
turn  the  course  of  justice. 

The  auUiorities  directly  in  point,  so  far 
as  they  have  been  called  to  our  attention, 
with  one  exception,  support  the  theory  that 
the  evidence  in  question  should  have  been 
received.  In  the  leading  case  evidence  was 
admitted  to  show  that  a  clerk  in  the  employ 
of  the  defendant,  a  railroad  corporation,  of- 
fered money  to  a  witness  for  the  plaintiff  to 
influence  his  testimony  in  favor  of  the  com- 
pany. It  was  the  duty  of  the  clerk  to  IwA 
up  and  arrange  the  evidence  in  cases  where 
the  comjiany  nad  been  sued  by  persons  in- 
jured, without  special  directions,  and  with 
general  authority  to  use  his  own  judgment. 
It  expressly  appeared  that  he  had  no  au- 
thority "to  deal  with  a  witness  in  any  way," 
and  that  if  he  had  used  money  to  suborn 
a  witness  he  would  have  been  instantly  dis- 
char^;ed.  The  court,  referring  to  the  au- 
Uionty  of  the  clerk,  said :  "He  was  empow- 
ered generally  to  perform  that  duty,  with, 
out  special  directions.  That  part  of  the 
business  of  the  company  was  placed  In  his 
charge,  with  general  authority  to  use  his 
judgment  in  its  performance.  His  acts, 
therefore,  were  the  acts  of  the  company, 
within  the  scope  of  his  employment.  His 
legal  authority,  of  course,  but  "extended  to 
lawful  acts.  So  it  is  true  of  all  agencies,  as 
they  are  not  appointed  for  the  purpose  of 
committing  wrongs  or  the  pwformanue  of 
illegal  acts,  except  in  rare  cases.  Few  ac- 
tions would  be  maintainable  if  a  recoveiy 
could  l>e  had  only  in  cases  where  express  au- 
thority is  given,  or  the  agent  is  required  to 
commit  the  wrong.  ...  In  this  case 
the  clerk  was  in  the  exercise  of  a  corporate 
ower,  engaged  in  the  performance  of  a  duty 
elegated  to  him  by  the  company,  and  in 
the  performance  of  that  duty  he  attempted 
the  use  of  Illegal  means  for  the  accomplish- 
ment of  a  legal  end,  and  for  the  benefit  of 
the  company.  He  did  not  attempt  to  suborn 
the  witness  for  the  benefit  of  himself,  but 
for  the  benefit  of  the  company,  not  with  the 
consent  of  his  superior,  but  in  tiie  course 
of  legitimate  and  authorized  business  of  the 
company.  He  was  unquestionably  employed 
by  the  company,  was  acting  for  it,  and  did 
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the  act  to  promote  its  interest.  He  wm  en* 
gaged  in  performance  of  a  duty  for  the  cora- 
pany.  He  did  the  act  as  apart  of  the  duty, 
although  unauthorized.  We  are  therefora 
of  the  opinion  that  he  performed  the  illegal 
and  unauthorized  act  while  acting  in  and  aa 
a  part  of  his  employment,  and  we  must 
hold  the  company  is  responsible  for  the  act. 
For  that  reason,  we  hold  that  the  evidence 
was  admissible."  Chicago  City  R.  Go.  t. 
Mcllahon,  103  111.  485,  42  Am.  Rep.  29.  In 
SneU  V.  Bray,  56  Wis.  156,  14  K.  W.  14,  a. 
man  who  expected  to  be  sued  requested  m. 
friend  to  write  to  an  acquaintance,  but  did 
not  authorize  him  to  attempt  to  influence  her 
'  testimony  if  she  was  called  as  a  witness  on 
the  other  side.  The  friend  wrote  to  this  per- 
son, warning  her  not  to  aid  the  other  party 
or  testify  in  the  action;  and  it  was  held  that 
the  letter  was  properly  received  in  evidence, 
as  an  admission  by  conduct,  although  it  waa 
written  before  the  action  waa  commenced. 
In  Baltimore  d  0.  R.  Co.  v.  Rambo,  8  C.  G. 
A.  6,  16  U.  8.  App.  277,  69  Fed.  75,  it  was 
said  that  "it  was  competent  for  the  plaintiff 
to  inb-oduce  evidence  in  rebuttal  tending  to 
show  that  the  authorized  agent  of  the  Balti- 
more &  Ohio  Railroad  Company  had  been 
engaged  in  suborning  witnesses  to  testify 
falsely.  Such  evidence  was  relevant  on  the 
main  issue,  as  tending  to  show  an  admission 
by  its  conduct  that  it  had  a  bad  case,  need- 
ing false  and  perjured  evidoice  to  support 
it."  In  Oreen  v.  Woodbury,  48  Vt.  5,  it 
was  held  that  evidence  was  not  admissible 
to  show  that  a  constable  employed  to  sub- 
pama  witnesses  and  aa^st  in  the  defense  of 
a  town  had  offered  inducements  to  one  of  the 
plaintiff'^  witnesses  to  keep  away  from  the 
trial,  when  it  did  not  appear  that  any  other 
officer  or  agent  of  the  town  was  cognizant 
of,  authorized,  'or  approved  the  act.  The 
rule  laid  down  1^  the  supreme  court  of  Illi- 
nois in  the  case  cited  Is  the  better  calcu- 
lated to  advance  justice  by  keeping  its  chan- 
nels pure.  It  tends  to  prevent  perjury  and 
fraud,  and  to  strengthen  the  confidence  of 
the  people  in  the  courts.  Upon  prindple,  as 
well  aa  according  to  the  weight  of  author- 
ity, proof  of  Kaufmann'a  attempt  to  bribe 
Klein  to  swear  falselpr  for  the  defendant 
should  have  been  received. 

The  judgment  ahould  &«  reversed,  and  a 
new  tnal  granted,  with  costs  to  abide  the 
event. 

Parker,  Ch.  J.,  and  Bartlett  and  BCmr- 
tia«  J  J.,  concur. 

Landon,  J.,  dissenting: 

When  the  servant  in  the  act  of  executing 
his  master's  business  does  wrong  to  the  in- 
jury of  another  the  master  is  liable,  al- 
though he  had  not  authorized  the  wrong. 
But  when  such  unauthorized  wrong  of  the 
servant  does  no  injury  to  any  one  the  master 
should  not  be  punished  for  his  servant's  sin. 
'That  is  this  case.  There  is  much  authority 
the  other  way.  It  rests  in  great  part  upon 
the  praiseworthy  desire  to  punisn  the  at- 
tempt upon  the  purity  of  justice.  But  this 
will  not  jiistify  imputing  l^j^j^  th. 
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wrong  uf  tba  goil^.  Some  aridenra  tend- 
ing to  support  the  inference  of  .mrmlBsion 
or  aoquioricence  on  tbe  part  of  the  master 
■bonld  be  given.   I  advise  mffirmance. 

O'Brien  and  Halg^ti  JJ.,  cononr  with 


PEOPLE  of  the  State  of  New  York  em  rel. 
Clinton  U.  SMITH,  Appt., 

V. 

Edward  M.  HOFFMAN  et  al,  Bc$pt$. 
(106  N.  T.  482.) 

vldeil  by  the  CoMtltntloa  mad  atat- 
ates  to  determine  tbe  moral  character,  ca- 
pacity, or  general  fltness  for  office  of  officera 
of  tbe  militia,  and  baring  wltbln  Its  Jurla- 
dictloa  the  powers  of  a  court-martial,  and 
upon  whose  flndlngs  the  governor  may  dlamlss 
an  oncer  from  the  service.  Is  a  Jadlcliil  body 
whose  determination  may  be  reviewed  by  a 
eommon-law  writ  of  certiorari. 

2.  Tli«  «iip««l  wblch,  maAmr  C«de  Civ. 
Pro«.  I  Stl23i  will  preclude  review  by 
writ  of  certiorari,  meana  one  that  can  be 
brought,  argued,  and  heard  as  matter  of 
right,  and  not  a  secret  review  of  a  Judgment, 
as  of  that  of  a  military  examining  board,  the 
ex  ftence  of  which  cannot  be  linown  to  tbe  de- 
feated party  until  after  the  review  has  been 
made  and  the  Judgment  exfjcuted. 

S.  Ho  Implied  exeeptloa  Croat  the  pro- 
▼laioaa  of  a  atatate  authorising  the  use 
of  the  oonimon-law  writ  of  certiorari  wlien 
not  expressly  forbidden  by  statute  can  be 
made  In  case  of  the  decisions  of  state  mllltsry 
tribunals  In  proceedings  for  the  discipline  of 
mliltia  officers  In  time  of  peace,  on  the  ground 
that  If  civli  courts  vere  permitted  to  Interfere 
with  the  Judgment  of  military  courts  the  dis- 
cipline of  the  ii..iitla  might  be  injured. 

4.  Tbe  KOvernor  1«  aot  a  proper  party 
to  a  writ  of  certiorari  to  review  s  de- 
termination of  a  military  examining  board 
as  to  ttie  fltness  of  a  militia  oflicer  for  his  of- 
flee. 

\HQiff1H.  jr.,  dtt9mt$.} 
(Aprli  16.  l&Ol.) 

APPEAL  by  relator  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Court,  Third  Department,  affirming  an  order 
of  ft  Special.  Term  for  Albany  County  dis- 
missing a  writ  of  certiorari  to  review  tbe 
action  of  a  militair  «camining  board  in  con- 
sequence of  which  relator  was  dismissed 
from  the  National  Guard  of  the  State.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Alexander  8.  Bacon,  for  appellant: 
The  words  "findings,"   "decision,"  "ex- 
amination," and  "testimony/*  ctmtained  in  S 
64,  indicate  tbe  judicial  character  of  the 
board.   I'hese  alone  are  sufficient. 


Chase's  Stephen,  Digest  of  Er.  p.  3;  Dib- 
hte  T.  Dimiok,  143  N.  \.  540,  38  N.  E.  124. 
Section  64  grants  a  trial. 
Fevple  e»  rel.  Keech  v.  TKompaon,  94  N. 

y.  451. 

If  a  board  of  examination  exercises  any, 
even  quasi,  judicial  functions,  the  relator 
has  every  right  of  a  party  in  a  civil  action. 

Any  body  or  officer  that  exerciaes  any  ju- 
dicial function  is  subject  to  have  his  act  re 
viewed  hy  certiorari. 

People  em  rel.  New  York  v.  yickola,  79  N 
Y.  582. 

The  courts  of  this  state  have  interfered 
with  military  and  quasl-nulitaiy  tribunals 
without  hesitation. 

I'eople  ex  rel.  Upahn  v.  Tov-nnend,  10  Abb. 
N.  C.  100;  People  em  rel.  Oarling  v.  Fan 
Allen,  SS  N.  Y.  31;  Be  Learj/,  30  Hun,  394] 
State  em  reL  Bend  v.  Harriton,  34  Minn. 
526,  26  N.  W.  729;  Re  Bracket,  27  Hun,  605; 
People  ca  rel.  Skinnell  v.  Rand,  41  Uun,  629. 

The  governor's  approval  of  the  board's 
Rndings  in  no  way  adopts  them  as  an  execu- 
tive act  so  as  to  take  them  outside  of  the 
control  of  the  dvil  courts. 

People  em  rcL  Spahn  v.  TowMcnd,  10  Abb. 
N.  C.  1G9. 

Ur.  Hanrr  B.  Ooman,  with  tfr.  Jolus  O. 
Davlcs,  Attorney  General,  for  respoodentst 

A  board  of  examination  is  not  a  court 
within  the  meaning  of  %  G,  art.  I,  of  the  Con- 
stitution;  its  (unctions  are  not  judicial;  and 
its  actions  cannot  be  reviewed  upon  cer- 
tiorari. 

MiliUi7  Code,  SS  64,  91;  Const,  art.  11, 
S  6;  People  em  reL  Oarling  t.  Van  Allen,  fifi 
N.  Y.  31 ;  People  em  rel.  Leo  v.  Hill,  126  N. 
Y.  407,  27  N.  E.  789;  People  em  rel.  Smith 
V.  Doyle,  28  Misc.  411,  60  N.  Y.  Supp.  059^ 
44  App.  Div.  402,  00  N.  Y.  Supp.  1088. 

Vann,  J.,  delivered  tbe  opinion  of  the 
court: 

For  eighteen  years  the  relator  was  a  mem- 
ber of  the  National  Guard,  and  for  some 
time  prior  to  June  Q,  1000,  was  major  of  the 
7l8t  r^m«it  thereof.  On  the  lOui  of  May» 
1898,  as  a  member  of  that  regiment,  he  en- 
tered the  service  of  the  United  States  for  th» 
Spanish  war,  and  on  the  15th  of  November 
following  he  was  honorably  discharged  from 
such  service,  but  still  held  his  commission 
as  major  in  the  National  Guard.  Subse- 
quently there  appeared  in  several  daily  pa- 
pers published  in  the  dty  of  New  Yonc  an 
elaborate  statement,  signed  by  two  captains 
of  said  r^mcnt,  which  gravely  reflected  up- 
on the  conduct  of  the  relator  as  an  officer 
while  in  the  service  of  the  United  States 
during  the  Cuban  campaign.  The  state- 
ment, in  effect,  charged  him  and  another  of- 
ficer with  cowardice  and  inefficiency  at  the 
assault  on  San  Juan  Hill.  July  1,  1808.  On 
the  10th  of  December,  1808,  at  his  request, 
a  court  of  inquiry  was  convened  to  inveati- 


HoTC, — For  a  case  in  this  series  holding  that 
certiorari  will  not  Ue  to  review  the  decision  of 
a  board  of  military  commissioners,  see  Devlin 
V.  Dalton  (Mass.)  41  L.  R.  A.  S79. 

As  to  right  of  court  to  review  decision  of 
military  tribunals  generally,  see  Lusby  v.  Kan- 
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sas  City,  U.  &  B.  R.  Co.  (Mlaa)  86  L.  B.  A. 
610. 

As  to  exceptions  to  the  rule  that  Mrtiorarl 
will  not  lie  where  there  is  an  appeal,  see  Statt 
(-0  rel.  Humllton'  T.  Qnlnotte  (Mo.)  BO  U  B.  A. 
787,  and  note. 
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gate  th«  ehaige,  exprms  its  opinimi  upon  the 
evidence,  and  report  what  further  ae^on,  if 
any,  was  necessary.  The  court  examined 
many  witnesses,  made  a  full  statement  of  the 
facts,  and  reported  that  the  conduct  of  the 
relator  during  said  campaign  "was  neither 
military  nor  oflicer-like,  ana  that  the  tame 
was  to  the  prejudice  of  good  order  and  mili- 
taiy  discipline."  It  recominended  that  he 
should  be  tried  court-martial,  if  there 
was  "jurisdiction  to  try  officers  of  the  Na- 
tional Guard  for  offenses  committed  while 
in  the  service  of  the  United  States;"  other- 
wise, that  he  should  be  ordered  before  an  ex- 
amining board  "to  determine  his  capacity 
and  fitness,  for  the  service,  and  that  the  evi- 
denoe  taken  by  this  court  be  referred  to  such 
board  for  its  information.'*  The  report  waa 
referred  by  the  commanding  officer  of  the  Na- 
tional Guard  to  the  jud^  advocate,  who, 
after  reviewing  the  evidence,  reported  that  it 
smtained  the  findings  of  the  court.  He 
further  reported  that  a  court-martial  could 
not  be  ordereil  to  try  the  relator  for  violating 
"a  duty  which  at  the  time  the  offense  was 
wmmitted  waa  owing  to  the  United  States,** 
bat  that  there  waa  Jurisdiction  to  order  him 
before  a  board  of  examination.  The  com- 
manding officer  forwarded  these  reports  to 
tha  adjutant  general,  with  bis  approval,  and 
recommended  that  the  relator  be  ordered  be- 
fore a  board  of  examination  accordingly. 
The  governor  approved  "the  proceedings, 
findings,  and  recommendation  of  the  court 
<rf  inquiry,"  and;  "pursuant  to  the  provisions 
of  S  M  of  the  MiliUry  Code,"  ordered  the 
rdator  "before  a  board  of  examination  to 
examine  into  his  moral  character,  capacity, 
and  general  fituesa  for  service  in  the  Nation- 
al Guard  as  a  commissioned  officer."  The 
board  was  to  meet  May  17,  1899,  but,  owing 
to  the  delay  caused  by  an  alternative  writ 
of  prohibition  issued  at  the  instance  of  the 
relator  and  finally  dismissed,  it  did  not  meet 
until  May  10,  1900.  People  em  r«L  Smith 
V.  DoyU,  28  Misc.  41 1,  50  N.  Y.  Supp.  959,  44 
App.  Div.  402,  60  N.  ¥.  Supp.  1088,  162  N. 
T:  650,  67  N.  E.  1122.  The  relator  waa  no- 
tified to  appear  before  the  board,  and  at  the 
tame  and  place  appointed  he  appeared  with 
counsel,  wnereupon,  as  stated  by  him  in  his 
petition,  and  not  denied  by  the  respondents, 
the  proceedings  were  as  follows:  After  the 
members  of  tbe  board  and  the  stenographer 
had  been  sworn,  the  relator  stated;  "I  wish 
to  be  represented  by  my  counsel.  Colonel  Al- 
exander S.  Bacon,  of  New  York.  He  is  here 
to  represent  me."  Gen.  Oliver,  who  sp<^e 
(or  the  board,  thereupon  stated  in  open  ses- 
sion that  the  relator  could  not  be  repre- 
sented by  counsel.  The  relator  said,  "If  the 
board  haa  counsel,  I  think  I  onght  to  have 
eounsel;"  aad  Gen.  Oliver  replied,  '^ery 
well ;  it  will  be  entered  on  the  minutes  that 
yau  requested  counsel,  and  that  your  request 
waa  denied."  The  orders  convening,  adjourn- 
ing, and  reconvening  the  board  were  then 
read,  and  the  recorder  produced  the  stenog- 
rapher's minutes  taken  before  the  court  of 
inquiry,  and  offered  them  in  evidence.  The 
relator  said:  "If  that  is  to  be  used  as  evi- 
dence on  this  examination,  X  object.  You 
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have  not  allowed  me  eonnad,  and  I  am  not  a 
lawyer,  but  I  know  tliat  this  is  something 
that  ought  to  be  objected  to  as  bung  incom- 
petent. As  I  understand  it,  it  is  not  accept- 
able aa  evidence  before  any  court  or  board.'* 
Tlie  room  was  then  cleared  to  consider  the 
objection,  the  relator  and  stent^rapher  being 
sent  outside.  In  about  fifteen  minutaa  aa 
orderly  informed  the  relator  "that  he  waa 
wanted  at  the  board  room."  Upon  tryiiw  to 
enter  the  room  he  was  met  by  the  recoraer, 
who  said,  "Major,  the  board  has  adjourned,** 
and,  when  asked  to  what  time,  replied.  "I  do 
not  know,  but  you  will  be  notified."  The  re- 
lator then  asked  if  he  should  return  to  New 
York  or  remain  in  Albany,  and  the  recorder 
replied,  **I  eannot  tell,  but  yon  will  reeeiv* 
notice^**  He  Inquired  if  he  might  go  before 
the  board  to  make  a  short  statement  and  tlw 
recorder  went  inside  to  consult  the  board, 
but  immediately  returned,  saying,  "No;  the 
board  is  adjourned  and  cannot  hear  you. 
Anything  you  wish  to  say  can  be  said  at  the 
next  session,  of  which  due  notice  will  be  sent 
you."  The  relator  thereupon  returned  to 
tbe  waiting  room,  and  an  ordnly  ivonght 
him  hit  hat  and  coat,  which  had  been  l^t  in 
the  room  where  the  board  waa  sitting.  He 
received  no  notice  of  any  subsequent  session, 
and  the  board  never  met  again  to  his  knowl- 
edge. No  further  proceedings  were  had,  un- 
less in  secret  session,  and  he  never  had  any 
opportunity  to  be  heard,  except  as  statca. 
The  next  he  knew  about  the  matter  was  on 
the  6th  of  June,  1000,  when  he  was  aerrad 
with  a  general  order,  issued  by  command  ni 
the  governor  and  signed  by  the  adjutant  gen- 
eral, which,  after  reciting  that  the  bmrd 
had  reported  adversely,  discharged  him  from 
the  military  service  of  the  state. 

The  office  held  by  the  relator  was  of  some 
pecuniaiy  value,  but  owing  to  his  discharge 
he  is  nolcHurer  entitled  to  the  income  there- 
from. He  clainu  that  he  has  beoi  deprived 
of  property  without  doe  procesa  of  law.  Mid 
that  a  shadow  has  been  cast  upon  hto  mum 
throngh  the  judgment  of  a  military  board, 
pronounced  without  a  hearing  or  an  oppor- 
tunity to  be  heard.  The  only  question  before 
us  ii  whether  the  civil  courts  can  liKten  to 
his  appeal ;  for  thus  far  they,  also,  have  re- 
fused to  hear  him,  not  in  the  exercise  of  dis- 
cretion, but  for  the  supposed  want  of  power. 
It  is  claimed  on  the  one  hand  that  a  board 
of  examination  appcAntad  pursuant  to  I  64 
of  the  Military  Code  is  a  Judicial  body  eom- 
poeed  of  officers  acting  as  judges,  whose  a«> 
tion  can  be  reviewed  1^  a  writ  of  certiorari; 
and,  on  the  other,  that  It  is  simply  an  agCTcy 
created  to  advise  the  governor,  as  command- 
er in  chief,  in  respect  to  the  fltneas  of  a  com- 
missioned officer  to  remain  in  the  service,  and 
that  ita  proceedings  are  not  open  to  review 
by  the  civil  courto.  The  board  is  not  a  per- 
manent body,  and  has  no  inherent  power,  bnt 
only  such  as  is  conferred  by  the  Conatitn- 
tion  and  statutes,  to  which  we  must  turn  in 
order  to  discover  the  nature  of  ita  functions. 

Article  II  of  the  Constitution  relates  to 
the  state  militia,  and  S  6  thereof  provides 
that  no  commissioned  officer  shall  be  removed 
from  oflfice  during  the  term  for  which  he 
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iball  have  been  appointed  or  elected,  unless 
hj  the  senate  on  the  recomniendatioD  of  the 
governor,  stating  the  grounds  on  which  such 
removal  ia  recommended,  or  by  the  sentence 
of  a  court-martial,  or  upon  the  findings  of 
«n  examining  board  organized  pursuant  to 
law,  or  for  absence  without  leave  for  a  period 
of  six  months  or  more.  The  provision  re- 
lating to  an  examining  board  is  new,  and  has 
t>een  in  force  only  since  January  I,  181)5, 
when  the  revised  Constitution  went  into  ef- 
feet.  The  Military  Code  is  an  elaborate  stat- 
ute, consiatin^  of  12  articles  and  many  sec- 
tions, providing  for  the  organization  and 
sovernment  of  the  militia  of  uie  statew  Laws 
1898,  chap.  212;  Laws  189B,  chap.  240;  Laws 
1900,  chap.  74S.  The  fourth  article  relates 
to  commissioned  officers,  and  S  64,  which  is 
a  part  thereof,  is  as  follows:  "The  governor 
may,  whenever  he  may  deem  that  the  good 
of  the  service  requires  it,  order  any  commis- 
sioned officer  before  a  board  of  examination, 
to  consist  of  not  leee  than  three  nor  more 
than  five  general  or  field  (^Beers,  which  is 
hereby  Invested  with  the  powers  of  courts  of 
inquiry  and  courts-martial,  and  such  board 
shall  examine  into  the  moral  character,  ca- 
paci^,  and  general  fitness  for  the  service,  of 
such  commissioned  officer,  and  record  and  re- 
turn the  testimony  talcen  and  a  record  of  its 
proceedings.  If  the  findinn  of  such  board 
be  unfavorable  to  nich  officer  and  be  ap* 
proved  by  the  governor,  he  shall  be  dis- 
charged from  the  service.  No  officer  whose 
grade  or  promotion  would  in  any  way  be  |if- 
Fected  by  tJie  decision  of  such  board,  in  any 
case  that  may  come  before  it,  shall  partici- 
pate in  the  examination  or  decision  of  the 
board  in  such  case.  Failure  to  appear  when 
ordered  before  a  board  constituted  under  this 
section  shall  be  sufficient  ground  for  a  find- 
ing by  such  board  that  the  officer  ordered  to 
appear  be  dlseliai^ed."  A  board  of  examin- 
ation is  not  one  of  the  four  military  courts 
created,  eo  nomine,  by  article  7,  called 
"courts  of  inquiry,"  "general  courts-mar- 
tial," "garrison  courts-martial,"  and  "de- 
linquency courts,"  but  it  has  the  powers  of 
the  two  courts  first  named,  with  the  same 
organization  and  method  of  procedure. 
While  its  Jurisdiction  is  different,  it  haa  the 
same  ^wer,  so  far  as  its  Jurisdiction  ex- 
tends, just  as  the  county  court  has  the  pow- 
er of  t^e  supreme  court  upon  the  trial  of  an 
action  that  it  can  try  at  all.  A  court  of  in- 
quiry may  be  ordered  "to  examine  into  the 
nature  of  any  transaction  of  or  accusation 
or  imputation  against  any  officer  or  soldier." 
It  has  power  to  take  evidence,  make  findings 
of  fact,  and,  when  required,  to  express  an 
opinion  thereon.  |  02.  General  courts-mar- 
tial have  power  to  try  commiadoned  officers 
for  dghteen  classes  of  offenses  relating  to 
their  conduct  In  the  militaty  service,  such  as 
disobedience  of  orders,  neglect  of  duty,  and 
the  like;  and  by  their  judgment  an  officer 
may  be  dismissed  from  the  service,  fined,  or 
reprimanded.  S  95-  "Each  military  court" 
has  "the  same  power  to  compel  by  subpcena, 
by  Bubpcena  duces  tecum,  and  by  attachment 
the  attendance  of  witnesses  both  civilian  and  I 
military  and  the  production  of  books,  papers, 
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and  documents,  and  to  punish  for  contempt 
a  witness  duly  subpoenaed  for  nonattendance 
or  refusal  to  be  sworn  or  testify  or  to  pro- 
duce books,  papers,  and  documents  as  is  pos- 
sessed by  the  supreme  court  of  this  state." 
Commisdons  and  subpoBnas  may  be  Issued  "in 
behalf  (rf  the  people  of  this  state,  and  on  ap- 
plication in  behalf  of  any  person  to  be  tried 
by  such  court."  }  108.  Any  member  of  the 
court  may  be  challenged  and  the  members 
are  sworn  "in  the  presence  of  the  accusedf 
.  .  .  faithfully  try  and  determine  accord- 
ing to  evidence  the  matter  before  him,  .  .  . 
and  that  he  will  duly  administer  justice  ac- 
cording to  the  established  rules  of  law  for 
the  government  of  the  military  forces  of  the 
state."  S  100.  Said  courts  are  nnpowered 
to  issue  process,  including  writs  and  war- 
rants, to  the  sheriff  of  any  county,  or  a  con- 
stable of  any  town  or  city,  who  are  required 
to  execute  the  same.  {  110.  They  may  com- 
mit to  the  common  jail  of  the  county  in 
which  their  sessions  are  held  any  person 
guil^  of  disorderly,  oontemptuous,  or  inso- 
lent behavior  in  open  court  {  111.  A  judge 
advocate  la  required  to  attend  courts  of  in- 
quiry and  general  courts-martial,  and  "in  all 
tne  courts  provided  by  this  chapter  the  ac- 
cused shall  have  the  right  to  the  assistance 
of  counsel."  {  118.  They  keep  a  record 
of  their  proceedings,  and  pronounce  sen- 
tence, which  is  delivered  to  the  of- 
ficer ordering  the  cour^  who  may  ap- 
prove or  disapprove  thereof,  reconvene 
the  court,  and  send  back  its  findings  or 
sentence  for  revision.  114,  116.  The 
members  are  protected  from  prosecution  on 
account  of  the  imposition  or  execution  of  any 
sentence,  or  the  execution  of  any  warrant, 
writ,  or  process  issued  by  the  court.    {  116. 

Thus  It  is  apparent  that  a  board  of  ex- 
amination, which  is  ^pressly  given  the  pow- 
ers of  courts  of  inquiry  and  courts-martial 
with  reference  to  the  questions  intrusted  to 
it  for  decision,  has  the  general  powers  of  a 
court,  with  the  right  to  investigate  ques- 
tions of  fact  relating  in  part  to  rights  of 
property,  to  decide  those  questions  upon  the 
evidence  taken,  and  pronounce  a  judgment. 
It  is  not  clothed  with  arbitrary  discretion  to 
act  without  eWdence  or  against  law,  but  is 
&  body  of  military  officers  of  high  rank,  eadi 
sworn  to  faithfully  try  and  determine  ao- 
cording  to  evidence,  and  to  administer  jus- 
tice according  to  law.  These  functions  are 
not  ministerial,  executive,  or  legislative,  but 
judicial  in  character.  The  words  "testi- 
mony," "flndings,"  and  "decision,"  as  used 
in  S  04,  indicate  a  trial  before  a  judicial 
body,  and  the  provision  far  judgment  1^  de- 
fault on  failure  to  appear  shows  that  the  ac- 
cused oflicer  has  a  right  to  be  heard.  The 
ncUon  of  the  board  is  upon  a  question  arising 
between  the  people  and  the  ofiicer  ordered  be- 
fore it,  and  results  in  a  judgment  based  up- 
on evidence.  The  power,  the  procedure,  and 
the  result  are  appropriate  only  to  an  impar- 
tial tribimol,  exercising  judicial  power ;  for 
the  statute  is  carefully  drawn  to  secure  dis- 
interested men,  who  are  to  decide  the  issues 
according  to  the  testimtmy.  "When  .  .  . 
the  law  requires  a  judicial  determination  to 
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be  mad^  such  as  the  decision  of  a  question 
of  fact,  .  .  .  the  duty  is  r^rded  as  ju- 
dicial. .  .  .  People  ew  rel.  Harrit  v. 
Land  OfRoa  Comn.  140  V.  Y.  26.  31, 
43  N.  £.  418.  The  power  to  hear  a 
controvemy  and  decide  it  is  a  judicial 
pow<>r,  and,  whether  exercised  hy  a  court 
or  by  a  board  of  examination,  the  mem- 
bers act  as  judges,  aa  we  think  the  mem- 
bers of  the  board  in  question  acted,  both  in 
form  and  in  fact.  It  was  not  their  duty  to 
advise  tlie  governor,  but  to  make  an  adjudi- 
cation, which  was  essential  in  order  to  en- 
able him  to  remove  the  relator  from  ofRce. 
An  oBlcer  may  be  removed  by  the  sentence 
ol  a  court-martial,  or  upon  the  findings  of 
an  examining  board;  the  former  executing 
itself,  and  the  latter  requiring  an  executive 
order.  Const,  art,  11,  S  6.  With  all  his 
power  as  commander  in  chief,  the  governor 
cannot  remove  a  commissioned  oRicer  of  the 
National  Guard  in  time  of  peace  without  the 
findings  of  an  examining  board,  except  for 
absence  without  leave,  although  the  senate 
may  remove  upon  hia  recommendation. 
When  judgment  of  removal  Is  pronounced 
by  a  court-martial,  It  takes  effect,  ear  propria 
vigore,  upon  the  simple  approval  of  the  gov- 
ernor, without  further  action  on  his  part. 
The  Constitution  surrounds  every  commis- 
sioned officer  with  these  safeguards  against 
the  exercise  of  arbitrary  power,  and  protects 
him  until  he  is  adjudged  guilty  either  of  an 
offense  cognizable  by  a  court-martial,  or  of 
a  want  of  moral  character,  capacity,  or  gen- 
eral fitness  for  the  service,  cognizable  by  a 
board  of  examination,  Section  04  does  not 
relate  to  the  retirement  or  discharge  of  of- 
ficers upon  reaching  a  certain  age,  or  becom- 
ing disabled,  unflt,  or  incompetent,  and 
thereby  incapable  of  performing  their  duties. 
Such  cases,  depending  on  physical  condition 
rather  than  on  moral  character,  are  provided 
for  by  S  (13,  which  requires  that  a  surgeon 
shall  aid  in  the  investigation  there  provided 
for.  The  order  for  the  trial  of  the  relator 
was  specifically  made  under  S  64>  which,  as 
well  as  the  order  itself,  limits  the  investiga- 
tion and  decision  to  moral  character,  oapad- 
ty,  and  general  fitness  for  the  service.  The 
board  was  required  to  take  the  evidence  of- 
fered by  the  people  and  the  relator,  and, 
after  hearing  both  sides,  determine  the  ques- 
tion submitted  to  them  by  the  order  under 
the  statute.  We  regard  their  powers,  duties, 
and  determination  as  judicial  in  nature,  al- 
though there  may  be  wide  latitude  of  pro- 
eedure,  so  far  as  form  is  concerned.  As  an 
examining  board  has  the  same  power  to  try 
and  decide  as  a  court-martial,  although  for 
different  offenses,  and  its  judgment  may  be 
the  sole  authority  for  the  removal  of  a  com- 
missioned ofiicer  elected  or  appointed  for 
life,  if  the  judgment  of  a  court-martial  can 
be  reviewed  upon  certiorari  the  determina- 
tion of  a  board  of  examination  can  be  re- 
viewed in  the  same  way. 

It  is  well  established  that  the  judicial  de- 
terminations of  inferior  tribunals  and  of- 
ficers acting  judicially  under  the  authority 
of  a  statute  may  be  reviewed  under  a  com- 
'^on-law  writ  of  certiorari,  which  is  issued 
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to  correct  errors  of  law  affecting  the  proper- 
ty or  rights  of  the  parties,  and  to  test  the 
validity  of  <^cial  action  judicial  or  quad 
Judicial  in  character.  People  em  reU  Stew- 
ard V.  NcK  York  Railroad  Comre.  160  N.  Y. 
202,  54  N.  E,  097;  Peovle  ea  ret.  Loughran 
V.  JfetD  York  R.  Comre.  158  N.  Y.  421,  428, 
63  N,  E.  103;  People  ea  rel.  Bumkam  v. 
Jonee,  112  N.  Y.  507,  20  N.  E.  577;  People 
cx  rel.  Corwin  v.  Walter,  08  N.  Y.  403,  408. 
Unless  military  tribunals  are  excepted  from 
the  general  rule,  their  judicial  d^ermina- 
tions  are  aubjcet  to  review  by  means  of  this 
ancient  and  Important  writ.  They  are  act 
expressly  excepted  either  by  the  Military 
Code  or  the  Code  of  Civil  Procedure.  Section 
2120  of  the  latterprovidesthatthe  writ  may 
be  issued  either  when  expressly  authorized  by 
statute,  or  when  authorized  by  the  common 
law  and  not  expressly  forbidden  by  statute. 
The  limitations  placed  by  the  next  two  sec- 
tions upon  the  power  thus  conferred  do  not 
apply  to  the  case  in  hand ;  for  the  determina- 
tion in  question  was  not  made  in  a  civil  ac- 
tion or  proceeding,  and  cannot  adequatelj 
be  reviewed  by  appeal.  No  appeal  is  author- 
ized by  the  Military  Code,  and  the  judgments 
of  all  military  tribunals  are  kept  secret  un- 
til published  in  orders  aa  approved,  modi* 
fled,  or  disapproved  by  the  ofiicer  directing 
the  investigation.  Military  Code,  It  113, 114. 
The  appeal  mentioned  in  I  2122  of  the  Code 
of  Civil  Procedure  means  one  that  can  be 
brought,  argued,  and  heard  as  a  matter  of 
right,  and  not  a  secret  review  of  a  judgment, 
the'  existence  of  which  cannot  be  known  to 
the  defeated  part^  until  after  the  review  has 
been  made,  and  in  such  a  case  as  this  not 
until  after  the  judgment  has  been  executed. 

It  may  be  claimed,  however,  that  the  de- 
termination of  military  tribunals,  although 
not  expressly  excepted  from  the  provisions 
of  the  Code  relating  to  the  right  of  certio- 
rari, are  impliedly  excepted,  bemuse,  if  civil 
courts  were  permitted  to  interfere  with  the 
judgments  of  military  courts,  the  discipline 
of  the  National  Guard  might  be  injured. 
There  is  force  in  this  argument,  which  is  con- 
firmed to  a  certidn  extent  by  the  dedsiocs 
of  the  Federal  courts  relating  to  tiie  r^idar 
army,  and  by  some,  but  not  by  all,  wntera 
on  military  law.  The  subject,  however,  is 
treated  with  reference  to  a  standing  army, 
rather  than  the  militia  of  the  various  stat^ 
itvneii  V.  Hoover,  20  How.  65,  81.  15  L.  ed. 
838,  844;  parte  miligan,  4  Wall.  2,  18 
L.  ed.  281 ;  Johnson  v.  Sayre,  158  U,  S.  109, 
39  L.  ed.  914,  16  Sup.  Ct.  Rep.  773;  1  Win- 
throp.  Military  Law,  55;  De  Hart,  Militia 
Law,  220;  Maltby,  CourU-Martial,  151,  158; 
O'Orien,  Military  Laws,  222;  Davis,  Military 
Laws,  6.  There  is  a  conflict  of  authority  be- 
tween the  courts  of  the  different  states  as 
to  the  rights  of  the  civil  courts  to  review  the 
judgments  of  military  tribunals.  Durham 
V.  United  Statet,  4  Hayw.  54 ;  State  v.  Davit, 
4  N.  J.  L.  311;  Ex  parte  Dunbar,  14  Mass. 
393;  Re  Contested  Election,  I  Strobh.  L.  190; 
4  Enc.  PI.  A  Pr.  40.  The  courts  of  England 
review  such  judgments,  but  cauUonsly,  as 
the  subject  requites.  Grant  v.  Ooutd,  i  H. 
Bl.  09, 101 ;  Re  Manaergh,  1  Best  A  &  400; 
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1  Winthrop,  Military  Lav,  57;  Be  Pot,  6 
Barn.  A  Ad.  681. 

Confining  the  diacusBion  to  times  of  peace, 
as  in  time  of  war  military  neeesBity  may 
ianetion  the  temporary  exercise  of  almost 
any  power  to  save  the  state,  there  is  a  wide 
distinction  between  the  regular  army  of  the 
nation  and  the  militia  of  a  state  when  not 
in  the  service  of  the  nation;  for  discipline 
vhicb  is  ample  for  the.  latter  will  not  an> 
■wer  for  the  former.  A  member  of  the  state 
militia  belongs  to  civil  life,  has  a  civil  avo- 
eatlon,  and  only  occasionally  engages  in  the 
exercise  of  arms.  A  member  of  the  United 
States  army,  on  the  other  hand,  has  no  em- 
ployment except  that  of  a  soldier,  and  arms 
constitute  the  business  of  his  life.  Hence 
more  rigid  rules  and  a  higher  state  of  dis- 
dpline  are  required  in  the  one  case  than  Id 
the  other.   Moreover,  the  state  militia  is  or- 

Snized  1^  statutes  of  the  state,  and  the  leg- 
ature,  under  the  limitations  of  the  Consti- 
tution, has  power  to  regulate  the  entire  sub- 
ject, to  invest  boards  of  examination  with 
such  authority,  and  to  give  the  civil  courts 
such  power  to  review  as  it  sees  fit.  When, 
therefore,  the  l^siature  issued  a  general 
command  upon  the  subject  of  reviemng  the 
action  of  inferior  judicial  tribunals  ana  of- 
ficers acting  judicially,  and  made  certain  ex- 
ceptions thereto,  the  matter  was  exhausted, 
oud  XSt  TTTirts  have  no  power  to  add  an  ex- 
ception relating  to  any  tribunal  which  the 
legislature  is  presumed  to  have  had  in  mind. 
The  part  of  the  Code  of  Civil  Procedure  un- 
der consideration  went  into  effect  on  the  1st 
of  September,  1880,  and  nearly  fift^  yu-n 
before  the  judgment  of  a  oourt-martiaf  was 
reviewed  and  afiirmed  under  a  writ  of  certio- 
rari. Rathhun  V.  Sawyer,  15  Wend.  451. 
By  one  of  the  early  decisions  of  the  court  of 
appeals  after  its  reor^nization  in  1870  the 
same  power  was  exerased  without  question. 
People  em  rel.  Ondencood  v.  Daniell,  fiO  N. 
T.  274.  The  strongest  case  upon  the  sub- 
ject, however,  occurred  •  year  later,  when 
this  court  not  only  reviewed,  bat  reversed, 
the  proMedings  of  a  court-marUal  of  the  Na- 
tional Guard.  People  eee  ret  Oarling  v.  Van 
Allen,  S5  N.  T.  31.  In  that  case  the  relator, 
upon  his  trial  before  a  court-martial,  was 
virtually,  though  not  absolutely,  denied  the 
right  to  defend  oy  counsel;  and  its  jud^ent 
was  reversed  by  this  court,  upon  certiorari, 
because  the  right  to  defend  counsel  before 
a  militaiy  co'jrt  in  this  state  is  guaranteed 
by  the  bill  of  rights,  as  embodied  id  the  Con- 
stitution of  1846,  although  not  in  that  of 
.1821.  Id.  37.  These  decisions  had  been 
made  before  either  the  Code  of  Procedure  or 
the  Military  Code  was  passed,  and  others  of 
like  character  were  made  after  the  former 
but  before  the  latter  was  enacted.  People 
ect  rel.  Spahn  v.  Tovmeend,  1 0  Abb.  N.  C.  1 60 ; 
Be  Braeket,  27  Hun,  605 ;  People  em  rel.  fiHn- 
neU  T.  Rand,  41  Hun,  529.  Those  statutes, 
therefore,  must  be  read  in  the  light  of  the 
common  law  as  it  existed  at  the  date  of 
their  passage,  which  authorized  a  writ  of 
certiorari  to  Issue  to  military  tribunals  or- 
ganized under  the  militia  statutes  of  the 
state  for  the  purpose  of  reviewing  their  do* 
R4  L.  B.  A. 


cisiont.  The  legislature  is  presnmed  to  have 
known  the  common  law,  and  to  have  made 
its  enactments  with  reference  to  the  decisions 
of  the  courts,  yet,  when  proriding  general 
rules  to  govern  the  issuance  of  this  great 
writ,  although  it  excepted  the  action  of  cer- 
tain tribunals  from  review,  it  did  not  except 
the  action  of  military  tribunals.  Even 
when  Uie  Military  Code  wan  pasned,  no  pro- 
vidon  was  made  to  exempt  judgments  of  the 
tribunals  created  thereby  from  review  by  the 
civil  courts  according  to  the  law  and  prao- 
tice  prevailing  at  the  time.  Under  these  cir- 
cumstances, an  exception  should  not  be  im- 

filied  by  the  courts,  but  left  to  the  legis- 
ature,  in  its  wisdom,  to  express,  if  it  sees 
fit. 

We  thus  reach  the  conclusion  that  the 
supreme  court  has  power  to  issue  a  writ  of 
certiorari  to  review  the  determination  of  a 
Imard  of  examination  appointed  under  }  64 
of  the  Military  Code,  and  that  the  order  dis* 
missing  the  writ  under  consideration  for 
want  of  power  was  erroneous.  If  the  courts 
below  eee  fit  to  dismiss  the  writ  in  the  ex- 
ercise of  their  discretion,  they  have  the  pow- 
er to  do  so,  but  otherwise  it  is  their  duty  to 
require  a  return,  and  proceed  thereon  ac- 
cording to  law.  People  em  rel.  May  v.  J/ay- 
nord.  160  N.  Y.  453,  55  K.  E.  9.  The  reriew 
authorized  does  not  substitute  the  judgment 
of  the  civil  court  for  that  of  the  military 
court  upon  the  eviderice  or  the  merits,  but 
inquires  into  jurisdiction  of  the  subject- 
matter,  the  exercise  of  authority  in  relation 
to  the  subject-matter  according  to  law,  the 
riolntion  of  any  rule  of  law  to  the  prejudice 
of  the  relator,  and  the  like.  Code  Civ.  Proc 
I  2140. 

It  is  sug^sted  that  there  is  no  power  to 
issue  A  writ  of  certiorari  to  the  governor, 
but  it  is  unnecessary  to  pass  upon  that  ques-  . 
tion.  While  it  was  done  in  a  recent  case, 
the  point  does  not  appear  to  have  been 
raised.  People  em  rel.  Leo  v.  Hill,  120  N.  Y. 
407,  27  N.  E.  780.  In  view  of  a  later  de- 
dsioii,  then  Is  grave  doubt  whether  the 
courts  could  eomiwl  the  governor  to  make  a 
return.  People  em  rel.  Broderiok  v.  iforton, 
156  K.  Y.  138,  41  L.  R.  A.  231,  SO  N,  E.  791. 
The  writ  in  the  case  before  us.  however,  al- 
though issued  to  the  governor,  among  others, 
was  not  served  upon  him,  and  he  is  not  a 
proper  party.  The  writ  should  be  directed 
to  the  body  or  ofQcer  whose  determination 
is  to  be  reviewed,  or  to  any  other  person  hav- 
ing the  custody  of  the  record  or  other  papers 
to  be  certified,  or  to  both,  if  necessary.  Code 
Civ.  Proc.  i  2120.  The  adjutant  general  is 
the  custodian  of  the  record  and  report  of  an 
examining  board,  and  hence  he  was  properly 
made  a  party.  Military  Code,  §  15.  The 
determination  of  the  examining  board  was 
to  be  reviewed,  and  hence  the  members  there- 
of were  proper  parties;  but  the  action  of 
the  governor  was  not  to  be  reviewed,  and  ha 
should  not  have  been  made  a  party.  His  ac- 
tion was  executive,  while  theirs  was  JurticiaL 
As  he  could  not  have  removed  the  relator 
except  upon  their  "findings,"  a  reversal  of 
their  determination  would  render  the  order 
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of  removal  void,  because  there  would  be 
nothing  to  justify  it.  and  this  would  leave 
the  relator  Ktill  in  ofTice.  While  we  cannot 
touch  the  perxon  of  the  governor,  we  can 
pass  upon  the  effect  of  his  acts,  and  decide 
whether  they  are  valid  or  invalid. 
The  m-der  appealed  from  ehould  le  re- 


verted,  with  eosts,  and  the  mattw  remittod 
to  the  courts  below  for  further  proceedings 

Parker,  Ch.  J.,  and  O'Brira.  Bwttot^ 
KartiB,  and  Itandoa,  JJ^  eoueur. 

Hatcht,  dissents. 


NORTH  CABOUKA  SUPREME  COURT. 


John  G.  BRAGAW 

V. 

SUPREME     LODGE     KNIGHTS  AND 
LADIES  OF  HONOR,  Appt. 

(128  N.  C.  8B4.) 

1.  Tha  flnanelal  Mcretary  of  n  avbop- 
dlnat«  loilice  of  a  benoflt  aocietr*  wbo 
is  deelpiaied  bj  the  supreme  lodge  to  receive 
and  forward  aaseaamenta  from  eertiflcate 
bnldprs.  »  for  tbat  purpose  the  afenc  of  the 
supreme  loilfe,  so  tbat  tbe  atandlng  of  eertlO- 
ctte  hnlflm  will  not  be  afrected  by  bis  fall- 
art  to  forward  assiiiments  paid  him. 

I.  A  provlMlwn  !■  tha  ooaatltatloa  etf  « 
bcaefll  Mtrlvlyt  tkat  aiembcni  akall 
beeomo  MM«h  subject  to  the  power  of  tbe 
corporarlon  to  change  Ita  by-Iawa,  cannot  be 
construed  Into  tibertj  to  change  at  will  tbe 
contract  of  bumraooe  It  baa  mode  witk  eaA 
member. 

(Uar  38,  1901.) 

APPEIAL  by  defendant  from  a  Judgment 
of  tlie  ijuperior  Court  for  lieaufort 
County  in  favor  of  plaintiff  in  an  action 
brought  to  enfor<M  payment  of  a  mutual 
benefit  certificate.  Afiirmed. 
The  facts  are  stated  in  the  opinion. 
Sleaeri.  John  J*.  BrtdgEon  and  Cluurles 
F.  WarreH,  for  appellant: 

The  relations  which  local  and  subordinate 
lodges  of  such  societies  shall  bear  to  the  su- 

Ereme  lodge  or  directory,  and  to  the  mem- 
ers  of  the  order,  are  proper  matters  for 
rqriilation  in  the  by-laws  of  the  sodety. 
Where  the  by-laws  on  the  subject  are  plain- 
ly  and  clearly  drawn,  it  is  not  diffleult  to  de- 
termine these  relations. 

Niblack.  Mut.  Ben.  Soc  8  276. 
The  subordinate  lodge  is  the  agent  of  the 
supreme  lodge  unless  otherwise  contracted ; 
the  provisions  of  Uie  by-laws  of  188&  make 
it  otnerwise. 

I  Bacon,  Ben.  Soc  SS  H.  118.  144;  Su- 
preme Lodge  K.  of  P.  v.  La  Malta,  95  Tenn. 
197,  SO  L.  R.  A.  838.  31  S.  W.  403. 

Payment  to  a  subordinate  lodge,  where 
such  lodge  is  made  tbe  agent  of  the  supreme 
lodge  to  receive  and  transmit  assessments, 
is  a  suffident  payment  to  prevent  a  fn-feit- 
ure. 


3  Am.  ft  Eng.  "Eaui.  Law,  2d  ed.  note  1,  p. 
1101.  The  converse  should  be  true  where  It 
b  not  the  agent  of  the  supreme  lodge. 

By  the  terms  of  its  charter,  constitution, 
and  laws  tbe  defendant  had  the  power  to 
make,  alter,  amend,  or  repeal  its  Conatitii' 
tion.  laws  and  by-laws. 

A  contract  of  membership  in  a  mntoal  a»- 
sociation  is  always  made  with  reference  tc^ 
and  always  includes,  the  oonstituUon  and 
by-laws,  of  wU<A  enoy  member  is  bound  to 
take  notice. 

3  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  I08I. 

The  ad<^on  of  the  b^-law  was  for  the 
evident  purpose  of  Imposing  upon  tJie 
bers  who  had  deeted  the  flnaneial  seeretan' 
of  the  lodge  responsibility  for  his  acts  in  col- 
lecting and  remitting  assessments. 

The  members  of  the  assodation  are  boimd 
by  the  by-laws  and  all  subsequent  amend- 
menta  thereto. 

Baoon,  Ben.  Soc  fiS  Ola,  186;  Niblack. 
Mut.  Ben.  Soe.  t  114;  Bauer  v.  Sameon 
Lodge  K.  of  P.  102  Ind.  2U2,  1  N.  E.  571; 
Fugure  v.  itutual  Soe.  of  8t.  Joeeph,  48  VL 
3(12 ;  Bimeral  v.  Dubuqtie  Uut.  F.  tn*.  Co.  18 
Iowa,  319;  Coles  v.  /oica  State  Mut.  In*.  Co. 
18  Iowa,  425 ;  Coleman  v.  Supreme  Lodge  K. 
of  U.  18  Mo.  App.  180;  Oaceola  Tribe  Ko. 
11  I.  O.  of  R.  U.  V.  Bohmidt,  67  Md.  106; 
Wood/in  V.  Aekeville  Uut.  In*.  Co.  61  N.  C. 
( il  Jones,  L. )  568 ;  Boyle  v.  North  Carolina 
Mutual  tnt.  Co.  52  N.  a  (7  Jones,  L.)  373. 

This  by-taw  adopted  in  1889  simply  defines 
the  relations  between  the  members  of  tho 
subordinate  lodge  and  tbe  ofiteers  of  that 
lodge  elected  by  them.  It  does  not  tend  to 
impair  vested  rights,  either  by  diminishing 
the  value  of  the  certificate  payable  to  plain- 
tiff, or  by  increasing  the  assessments  upon 
that  OM-tificate,  or  by  an  arbitrary  classifica- 
tion of  members  of  the  order. 

Tbe  by-laws  were  a  material  part  of  the 
contract^ — not  only  those  in  fovea  at  tba 
time  the  eimtract  was  entered  Into,  but  thoee 
subsequently  enacted. 

Fugure  v.  Mutual  Soeietj/  of  St.  Joeepfc,  46 
Vt.  308;  Coleman  v.  Supreme  Lodge  K.  of 
H.  18  Mo.  App.  189;  Boyle  v.  VortK  Caro- 
lina Ifulttal  /ne.  Co.  52  N.  C.  (7  Jones.  U) 
373;  1  Bacon,  Ben.  Soc.  SS  91a.  02,  185. 

The  contract  is  made  with  reference  to 


NoTR. — ^As  to  forfeltnre  of  benefit  certificate 
b7  default  of  subordinate  lodges  see  Murphy  v. 
Indcpendnt  Order  8.  ft  D.  of  J.  of  A.  (Miss.) 
50  T,.  R.  A.  Ill,  and  note. 

As  to  power  of  beneficlel  Insurance  assnrla- 
tlon  to  cbange,  amend,  and  repeal  by-lnwa,  see, 
64  U  R.  A. 


Id  this  aerlea,  Supreme  Lodge  K.  of  p.  t.  Knl^t 
(Ind.)  8  L.  R.  A.  409,  and  note;  Supreme  Lodge 
K.  of  P.  V.  La  Malta  (Tenn.|  SO  U  R.  A.  838 ; 
Aud  Thibert  v.  Supreme  Lodge  K  of  H.  (Mian.) 
17  L.  a.  A.  180. 
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the  cODstitntion  and  by-laws,  and  they  are 

Earts  of  it,  and  the  member  is  supposed  to 
now  them. 

3  Am.  ft  Eng.  Ene.  Law,  2d  ed.,  p.  1083 ; 
Niblack,  Mut.  Ben.  Soc.  S  18;  1  Bacon,  Ben. 
See.  81 ;  Cuthbertaon  v.  North  Carolina 
Borne  Ins.  Co.  96  N.  C.  485,  2  S.  E.  258. 

Mesara.  Bmall  Jk  Maclteam  and  8.  O. 
BracaWf  for  appellee: 

A  contract  which  one  party  promiaes 
to  make  a  certain  payment  upon  the  destruc- 
tion or  injury  of  something  in  which  the 
other  party  has  an  interest  is  a  contract  of 
insurance,  whatever  may  he  the  terms  of 
payment  or  the  consideration,  or  the  mode 
of  estimating  or  securing  payment  of  the 
same  to  the  insured  in  case  of  loss. 

Com.  V.  Wetherbee,  105  Mass.  149. 

Organizations  similar  to  the  defendant 
are  insurance  companies  with  fraternal  feat- 
ures. 

Baeon.  Ben.  Soe.  S  14,  pp.  23,  24,  2d  ed. 
I  62,  p.  83;  2  May.  Ins.  chap.  31,  p.  1248; 
National  Union  v.  Harlow,  21  C.  C.  A.  89, 
40  U.  S.  App.  96,  74  Fed.  775. 

The  benefit  certificate  in  question  consti-; 
tuted  a  contract  between  the  defendant  and 
the  assured,  in  which  her  rights  were  vested. 

The  financial  secretaty  was  tlie  agent  of 
the  defmdant,  the  supreme  lodge,  and  not 
the  agent  of  the  individual  members. 

Whtteaidea  v.  Supreme  Conclave  f,  0.  of 
B.  82  Fed.  275 ;  Bupreine  Lodge,  K.  of  P.  v. 
Withera,  32  C.  C.  A.  182,  59  U.  8.  App.  177, 
80  Fed.  100;  Xmc  York  L.  Ina.  Co.  v.  Rua- 
aell,  23  C.  C.  A.  43,  40  U.  S.  App.  530,  77 
Fed.  04;  Knigkta  of  Pythiaa  of  the  Worid 
r.  Bridget^  15  Tex.  Civ.  App.  100,  30  S.  W. 
S83;  Uiutert  r,  MladtMm  County  Uut.  int. 
Co.  11  Barb.  fffiS;  1  Bacon.  Ben.  Soc.  2d  ed. 
I  118,  p.  100;  1  May,  Ins.  pp.  223,  240,  250, 
257;  10  Am.  k  Eng.  Enc.  Law,  2d  ed.  p. 
010;  1  Am.  A  Eng.  Enc  Law,  p.  1220. 

The  by-laws  must  be:  (1)  Reasonable; 
(2)  they  must  not  disturb  the  vested  rights, 
or  impair  the  contract,  or  impose  additional 
obligations  upon  the  meml)er. 

Thihert  r.  Supreme  Lodgt  K.  of  H.  78 
Minn.  448.  47  L.  R.  A.  130,  81  N.  W.  220; 
Nibladc,  Mut.  Ben.  Soe.  pp.  273,  274;  1 
Bnoon.  Ben.  Soc.  2d  ed.  |  91a,*  1  Thomp. 
Corp.  81  940,  1010. 

Clark,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  duly  incorporated  in 
Kentucky  in  1878  as  '^e  Supreme  Lodge 
Knights  and  Ladies  of  Honor."  It  organ- 
ized a  Bulwrdinate  lodge  (Pamlico  Lodge, 
No.  715}  in  Washington,  North  Carolina, 
in  1863,  and  in  Septemtwr  of  that  year  is* 
sned  a  policy  for  81,000  to  Annie  C.  Bragaw, 
in  which  policy  her  husband,  the  plaintitT, 
John  O.  Bragaw,  was  the  beneficiary.  The 
relief-fund  (or  insurance)  department  of 
the  organisation  was  a  separate  and  distinct 
feature  from  Its  social  and  fraternal  feat^ 
urea.  At  the  date  the  Bragaw  policy  was  is* 
sned  f  September,  1883)  the  com«titntian 
and  by-lawi  which  had  been  adopted  in  1881 
S4L.  R.  A. 


were  in  force.  They  were  amended  in  sev* 
era)  material  particulars  in  1889,  but  it  is 
not  shown  that  notice  of  these  amendments 
was  given  to  the  subordinate  lodges,  nor  to 
the  assured  or  the  beneficiary  in  this  policy. 
It  is  not  denied  that  the  assured  paid  all  the 
assessments  which  were  demanded  or  of 
which  she  had  any  notice  from  the  date  of 
her  policy  or  certificate  down  to  the  date  of 
her  death,  and  that  the  same  were  paid  to 
the  financial  secretary  of  the  sulrardinate 
lodge,  who  was  admittedly  the  proper  and 
only  offldal  to  whom  these  payments  could 
be  made.  His  receipts  for  payments  mad^ 
by  her  up  to  her  death,  in  1895,  were  In  evi* 
dence.  Notice  of  death  was  eiven  as  re- 
quired. The  defendant  declined  to  pay  the 
claim  upon  the  ground  that  the  assured  had 
failed  to  pay  assessments  Nos.  25Q  and  267, 
and  because  the  subordinate  lodge  had  been 
suspended  for  nonpayment  of  these  two  par- 
ticular assessments.  There  is  no  evidenca 
that  Annie  C.  Bragaw  in  any  particular 
failed  to  comply  wiui  any  law,  rule,  or  r^;u- 
lation  of  the  order.  The  defense  is  that  the 
subordinate  lodge  did  not  hold  regular 
meetings,  and  that  the  secretary  failed  to 
remit  collections  and  was  suspended.  The 
plaintiff  testified  that  his  wife  paid  all  the 
assessmcnta  nmde  on  her  from  the  data  of 
the  certificate  or  policy  until  her  death; 
that  these  paymenta  were  made  to  the  finan- 
cial secretary  of  Pamlico  Lodge,  Ko. 
715.  These  payments  included  the  assess- 
ments Nos.  256  and  257.  But  the  defendant 
excepted  upon  the  ground  that  the  true  ques- 
tion was  whether  the  assessments  had  been 
paid  to  the  supreme  lodge.  This  presents  the 
main  point  involved  In  this  case;  i.  e.,  wheth- 
er the  financial  secretary,  for  the  purpose 
of  collecting  money  upon  policies  of  insur- 
ance, was  the  asent  of  the  supreme  loc^e  or 
of  the  assured,  the  indindual  members. 
There  is  another  feature  of  this  association, 
— social  and  fraternal.  In  alt  matters  of 
that  kind,  and  in  matters  of  purely  local 
nature,  the  financial  secretary,  who  was 
chosen  by  the  subordinate  lodge,  was  its 
agent.  But  In  this  matter  of  insuranjc 
there  are  only  two  parties  to  the  contract 
One  is  the  insurer,  the  supreme  lodge,  which 
alone  Is  incorporated,  and  which  receivea  the 

¥remium8  and  contracts  to  pay  the  policy, 
he  other  is  each  individual  assurer,  who 
pays  his  premiums  to  the  financial  secretary, 
whom  the  supreme  lod^  has  designated  as 
the  proper  person  to  whom  to  pay  the  pre- 
miums, and  whose  duty  it  is  to  forward  the 
money  thus  received  to  the  supreme  lodge. 
The  subordinate  lodge  cuts  no  figure  in  the 
insurance.  It  is  not  Incorporated.  It  has 
no  legal  entity.  It  receives  no  money  for  in- 
surance, and  contracts  to  pay  no  policy. 
Tlie  fact  that  the  supreme  lodge  designates 
to  receive  the  money,  when  paid  1^  the  as* 
sured,  one  whom  the  subordinate  lodge  hat 
elected  financial  secretary,  is  purely  a  mat- 
ter of  convenience,  but  does  not  affect  the 
legal  proposition  that  sueh  officer  is  thcreliy 
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nude  the  Rgent  of  the  supreme  lodge  for  the 
purpose  of  notifying  the  assured  (who  are 
called  members)  of  the  assessments  when 
made  from  time  to  time,  collecting  the  same, 
and  forwarding  the  money  U  tbe  supreme 
lodge. 

In  their  brief  tbe  learned  counsel  for  the 
defendant  say:  "The  aubordicate  lodge  is 
the  agent  of  the  supreme  lodge,  unless  other- 
vise  contracted.  The  (.rovisions  of  the  by- 
laws of  1880  make  it  otherwise."  Tbe  by- 
laws in  force  at  the  date  of  the  policy  con- 
tained no  words  making  it  otherwise.  In 
1889  the  following  amendment  to  the  by- 
laws was  adopted:  "Sec.  14.  In  receiving 
money  from  members  in  payment  of  relief- 
fund  assesamentA,  and  in  all  acts  performed 
in  complying  with  the  relief-fund  laws  of 
tbe  order,  the  subordinate  lodge  and  its  of- 
ficers are  the  agents  of  the  members,  and  not 
the  agents  of  the  supreme  lodge."  It  is  not 
shown  that  the  assured  had  any  notice  of  or 
sBsented  to  this  amendment.  A  provision 
that  one  should  become  a  member,  subject 
to  the  power  of  the  corporation  to  change 
its  by-laws,  cannot  be  construed  into  tibe'-ty 
to  change  at  its  wilt  the  contract  of  ia'.ur- 
ance  it  has  made  with  each  insurer.  The 
company  and  the  assured  occupy  two  entire- 
ly difTercnt  relations.  In  one  It  is  ft  com- 
pany, and  the  other  party  one  of  its  mem- 
bers. In  that  relation  the  by-laws  or  con- 
stitution can  l>e  amended  at  will  of  the  ma- 
jority, if  done  in  the  legal  and  prescribed 
mode.  The  other  relation  is  that  of  insurer 
and  iiuured,  and  this  contract  relation  can- 
not be  altered  save  by  the  consent  of  both 
parties, 'and  the  party  alleging  that  the  con- 
sent was  given  must  show  it,  Btrauat  T. 
Mutual  Reserve  Fund  Life  Amo.  120  N.  C 
071^  poat,  003.  30  S.  E.  352. 

But,  passing  that  by,  suppose  the  company 
had  the  power  to  enact  the  above  by-law 
without  the  assent  of  the  assured;  it  could 
not  have  the  effect  contended  for  by  the 
pUdntifT.  The  subject  has  been  so  recently 
and  thoroughly  discussed  by  the  Supreme 
Court  of  the  United  States,  and  with  such  a 
wealth  of  authority  from  the  supreme  courts 
of  New  York,  Pennsylvania,  Illinois,  In- 
diana, Iowa,  Michigan,  Kansas,  Wisconsin, 
Texas,  and  other  states,  that  it  is  unneccs- 
saty  to  do  more  than  refer  to  that  case, 
which  is  Supreme  Lodge  K.  of  P.  v.  Withere, 
177  U.  S.  200,  44  L.  ed.  702,  20  Sup.  Ct.  Rep. 
611,  filed  April  0,  1900.  It  is  there  held.  In 
a  unanimous  opinion  of  the  court,  affirming 
both  the  circuit  court  and  the  circuit  court 
of  appeals  (32  C.  C.  A.  182,  69  U.  S.  App. 
177,  89  Fed.  160),  with  an  able  and  exhaus- 
tive discussion  of  the  above  authorities  by 
Mr.  JusUce  Brown,  as  follows :  The  failure 
of  the  secretary  of  a  local,  sul>orduiate  lodge 
of  the  Knights  of  Pythias  to  transmit  to  the 
general  board  of  control,  within  the  time 
specified  by  the  general  laws  of  the  order, 
moneys  paid  to  him  in  due  time  by  a  member, 
will  not  be  ground  for  forfdture  of  the  polity 
of  such  member,  since  the  secretary's  negli- 
gence is  not  diorgeable  to  the  member,  but  is 
54  L.  R.  A. 


thfttof  an  agent  of  the  order, notwithstondii^ 
a  provision  in  the  general  laws  Qf  the  order 
to  the  effect  Uiat  he  is  to  be  regarded  as  the 
agent  of  tbe  member  and  not  of  tbe  order, 
where  tlie  general  laws  also  require  the 
member  to  pay  dues  to  such  secretary  only, 
and  provide  that  he  shall  transmit  at  cer- 
tain specified  times  all  moneys  collected  by 
him,  and  that  the  local  branch  or  lodge  shall 
be  responsible  to  the  supreme  lodge  for  all 
such  moneys  collected  by  the  secretaiy.  This 
will  render  futile  or  irrelevant  all  the  other 
exceptions  taken  ;  for  if  the  secretary  of  the 
subordinate  lodge  is  the  agent  of  the  su- 
preme lodge,  as  far  as  the  contract  of  insur- 
ance goes  (here  called  the  "Relief-Fund  De- 
partment"), inasmuch  as  it  is  not  contro- 
verted that  Mrs.  Bragaw  paid  every  assess- 
ment, to  the  date  of  ner  death,  to  one  who 
in  law  was  the  agent  of  the  supreme  lodse, 
it  becomes  immaterial  whether  the  saborai- 
nate  lodge  was  suspended  or  not,  and  wheth- 
er notice  of  suspension  was  given;  for,  as 
she  was  in  no  default,  her  contract  with  the 
defendant  that  the  latter  would  pay  her 
beneficiary    (the  plaintiff)    $1,000  at  her 
death  cannot  be  forfeited,  either  by  the  mis- 
conduct of  the  secretary  as  agent  of  the  de- 
fendant, or  by  the  failure  of  other  members 
of  the  lodge  (if  any)  who  held  like  policies 
to  pay  their  assessments.    The  suspension 
of  the  subordinate  lodge  could  not  alTect  her 
contract  rights.    The  supreme  lodge  having 
sent  her  notice  of  the  assessments  through 
the  secretary,  with  the  unrevoked  order  to 
pay  to  him,  such  payment  is  binding  on  the 
supreme  loihm.   In  the  cose  abore  cited  it 
Is  said:    **To  invest  him  [the  seeretaiyl 
with  the  duties  of  an  agent,  and  to  deny  Us 
agency,  is  a  mere  juggling  with  words.  De- 
fendant cannot  thus  play  fast  and  loose  with 
its  own  subordinates.    Upon  its  theoiy  the 
policy  holders  had  absolutely  no  protection. 
They  were  bound  to  make  their  monthly  pay- 
ments to  the  secretary  of  the  section  [local 
lodge]  who  was  bound  to  remit  them  to  the 
board  of  control  [supreme  lodge] ;  hut  they 
[the  assured  |  could  not  compel  aim  to  remit, 
and  were  thus  completely  at  his  mercy. 
.    .    .   The  reports  are  by  no  means  barren 
of  cases  turning  upon  the  proper  construc- 
tion of  this  so-called  'agency  clause.'  under 
which  the  defendant  seeks  to  shift  its  re- 
sponsibility upon  tbe  insured  for  the  neg^lect 
of   .   .   .    [the  secretaiy]  to  remit  on  the 
pnnMt  day.   In  some  jurisdictions  tt  is  held 
to  be  pracUcally  void  and  of  no  effect,  in 
others  it  is  looked  upon  as  a  species  of  wild 
animal  tying  in  wait  and  ready  to  spring 
upon  the  unwary  policy  holder,  and  in  all 
it  is  eyed  with  suspicion  and  construed  with 
great  strictness.    We  think  it  should  not  be 

?:iven  effect  when  manifestly  contrary  to  the 
acts  of  tbe  ease  or  opposed  to  the  interests 
of  justice.  .  .  .  The  object  of  the  danse 
is,  in  most  coses,  to  transfer  the  respondbil- 
ity  for  his  acts  from  the  party  to  whom  it 
properly  belongs  to  one  who  generally  has 
no  Knowledge  of  its  existence.  As  in  thi» 
case,  the  supreme  lodge  knew  at  ones  whetfa- 
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-er  the  secretaiy  remitted  for  assessments  or 
not;  but  the  assared  who,  upon  receipt  of 
notices  of  asseBsment  from  the  eupreme 
lodge,  paid  them  to  the  secretary  as  directed, 
had  no  means  of  knowing  whether  he  fbr- 
warded  the  money  to  the  supreme  lodge  or 
not.  The  above  decision  has  more  recently 
been  followed,  with  copious  citations,  in 
Murphy  v.  Independent  Order,  S.  Js  D.  of  J. 
of  A.  77  Miss.  830,  60  L.  R.  A.  Ill,  27  So. 
624,  in  which  it  is  held:  "Under  a  by-law 
of  the  beneficial  association  declaring  that 
■officers  of  subordinate  lodges  shall  be  the 

Tnts  <rf  the  body  that  electa  thm,  and  not 
the  ffrand  lodge,  the  grand  lodge  cannot 
escape  liability  on  a  certificate  oi  member- 
ship by  reason  of  the  failure  ot  the  subor- 
dinate lodge  to  do  its  duty  in  paying  assess- 
ments to  we  grand  lodge."  Among  the  pre- 
-cedents  dted  in  both  of  above  cases  is 
Sehunek  v.  Oegenteitiger  Witttoen  und  Wat- 
«en  Fond,  44  Wis.  37S,  in  which,  under  such 
-a  formidable  nomenclature,  is  found  the  fol- 
lowing sound  reasoning:  The  subordinate 
lodge^'acts  for  and  represents  the  defendant 
in  making  the  contrs^  with  the  member, 
'unless  we  adopt  as  correct  the  idea  .  .  . 
that  the  member,  by  some  one-sided  arrange- 
ment, makes  a  contract  with  himself  through 
his  own  agent."  In  another  ca«e  also  there 
-cited  {Young  v.  Orand  Council  A.  0.  of  O. 
-63  Minn.  506,  05  N.  W.  033)  it  is  said:* 
The  assured  did  all  she  could.  It  cannot 
be  that  a  wilful  failure  of  these  officers  [of 
the  subordinate  lodge]  can  cause  *a  failure 
of  appellant's  rights  she  not  being  in  fault. 
On  the  same  general  line  is  oui  late  dedsion 
in  Doggett  t.  United  Order  of  O.  C.  126  N. 
-G.  477,  36  S.  E.  26,  when  it  U  held:  '^here 
according  to  the  constitution  and  laws  of  the 
society,  notice  and  proofs  of  death  are  to  be 
Inmished  by  officers  of  the  subordinate  com- 
mandery  or  lodge  of  which  the  deceased  was 
a  member,  they  are  the  agents  for  that  pur- 
pose of  the  supreme  commandery,  for  whose 
action  the  beneHciary  plaintiffs  are  not  re- 
sponsible." "Demand  having  been  made,  the 
certificate  shown,  and  the  death  of  asstired 
proved,  a  prima  facie  case  was  made  out  for 
the  plaintiff."  Doggett  v.  United  Order  of 
<f.  O.  126  M.  C.  477.  36  8.  E.  2S.  In  addition 
it  has  here  been  shown,  without  contra- 
•diction,  that  the  assured  for  twelve  years 
(from  the  date  of  her  policy,  in  1863,  down 
to  her  death,  in  1805)  paid  to  one  who  was 
the  agent  of  the  supreme  lodge  every  assess- 
ment laid  upon  her  and  call^  for  the  de- 
fendant, said  supreme  lodge.  There  is  no 
«vidence  in  rebuttal  of  these  facts.  This 
renders  it  unnecessary,  as  already  said,  to 
-consider  in  detail  the  other  exceptions,  whose 
decision  is  either  involved  in  what  has  been 
■aid,  or  they  have  been  made  irrelevant. 
There  were  some  errors  committed  in  favor 
«f  appellant,  but  these  need  not  be  discussed. 
Affirmed. 

'This  statement  Is  from  tbe  Marptay  Case 
«pon  the  authorlt7  ot  tbe  Young  Cass.  lEd.] 
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Joseph  STRAUSS 

V. 

MUTUAL  RESERVE  FUND  LIFE  ASSO- 
CIATION,  Appt. 

(126  N.  C.  971.  128  N.  C.  466.) 

1.  Tke  eontriuit  evidenced  br  *  eertlll- 
c»te  of  memberalilp  In  a  mutual  bene- 
fit Moclety  coimot,  after  tbe  bolder  has  paid 
large  sums  thereon,  be  altered  bj  resolutions 
of  tbe  society  without  tbe  holder's  consent  so 
as  to  place  him  In  a  clasa  and  assess  that 
class  In  a  manner  different  from  the  rule  ap- 
plied to  newer  members,  tbe  result  of  whidi 
is  to  destroy  the  value  of  the  contract. 

2.  The  rale  tbat  the  damases  for 
breach  ot  a  contract  Insuring  a  life  are 
the  premiums  paid  prior  to  the  breach,  with 
Interest  thereon  from  the  date  of  each  iiar- 
ment.  Is  applicable  to  ccmtracts  bi  mutual 
benefit  aasodations. 

On  rekterlng. 
H.  A  mere  general  conseat  by  a  mem- 
ber Ol  a  mutual  beueAt  ■odetT'  that 
the  constitution  and  by-laws  may  be  amended 
applies  only  to  such  reasonable  regulations  as 
may  be  within  tbe  scope  of  Its  orl^nal  de- 
sign, and  does  not  aothorlie  changes  which 
will  destroy  the  value  of  his  contract. 

<Jane  S,  1900.) 

APPEAL  by  ddendant  from  a  judgment 
of  the  SwMior  Court  for  Craven  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  alleged  wron^nl 
cancelation  of  a  life-insurance  policy.  Af' 
firmed. 

The  facts  are  stated  in  the  opinions. 
A!r.  John  W.  Hinsdale,  for  appellant: 
To  ascertain  the  contract  between  the  as- 
sociation and  its  members,  regard  must  be 
had  to  the  nature  of  the  aiuociation  and  the 
relations  which  exist  between  it  and  them. 
The  contract  is  contained  in  the  laws  under 
which  it  was  created,  its  charter,  its  con- 
ptitution  and  by-laws,  rules  and  regulations 
and  all  amendments  thereto,  and  uie  mem- 
ber's application  and  certificate  of  member- 
ship. 

May,  Ins.  3d  ed.  S  S4S;  Bacon,  Ben.  Soo. 
3  61;  Joyce,  Ins.  S  340;  Biddle^  Ins.  SI  42, 

43,  44 ;  Bliss,  Ins.  §  420. 

The  charter  or  articles  of  incorporation 
and  the  laws  of  New  York  form  a  part  of  the 
contract. 

Relfe  V.  Bundle,  103  U.  8.  222,  eub  nom. 
Life  A  830.  of  America  t.  Bundle,  26  L.  ed. 
337 ;  Bockover  v.  Life  Amo.  of  Amen'oa,  77 
Vt.  86;  Stohr  v.  Ban  Franoisco  Musical 
Pufid  8oc.  82  Cal.  657,  22  Pac  1125;  1 
Bacon,  Ben.  Soc.  S  01,  P-  144;  Niblack,  Ben. 
Soc.  §  130,  p.  171. 

The  charter,  consisting  of  the  articles  of 

Note. — As  to  power  of  beneficial  Inaurance 
societies  to  change,  amend,  and  repeal  provisions 
which  enter  into  tbe  contracts  wltb  thrir  mem- 
bera,  see,  in  this  series,  Snprmoe  Lodge  K.  of 
P.  V.  Knight  (Ind.)  3  L.  R.  A.  409,  and  note; 
Supreme  Lodge  E.  of  P.  v.  La  Malta  (Tenn.) 
RO  L.  R.  A.  638 ;  and  Tfalbert  v.  Supreme  Lodge 
K.  of  n.  (Uinn.)  47  X<.  B.  A.  186. 
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Inoorpcwation  and  tha  laws  of  the  state  of 
New  lork,  subjects  tiie  contract  to  further 
amendments  of  the  constitution  or  l^-laWB. 

N.  Y.  Laws  1875,  chap.  267,  8  2;  N.  Y. 
Laws  1883,  chap.  175,  S  4. 

The  constitution  and  by-laws  and  amend- 
ments thereto  form  a  part  of  the  contract, 
whether  they  are  referred  to  in  the  catifl- 
cate  of  memb«-Bbip  or  not. 

£fi(j8  T.  Mutual  Reserve  Fund  Life  A.aeo. 
145  K.  Y.  563.  S8  L.  R.  A.  S79,  40  N.  E. 
242 ;  Equitable  Reserve  Fund  Life  Asso. 
131  N.  Y.  354,  30  N.  E.  114;  Poultney  v. 
Bachman,  31  Hun,  49;  Fugure  t.  Mutual 
Boo.  of  8t.  Joseph,  46  Vt.  362  j  Stohr  v.  Son 
Francisco  Musical  Fund  Boo.  82  Cal.  557, 
22  Pac  1126;  Miller  v.  Eitlsborough  Mut. 
F.  Assur.  Asso.  42  N.  J.  Eq.  459.  7  Atl.  805, 
47  N.  J.  L.  303,  1  Atl.  461;  Supreme  Lodge, 
K.  of  P.  v.  Knight,  117  Ind.  489,  3  L.  R.  A. 
409,  20  N.  E.  479 ;  Bimeral  t.  Duhuque  Mut. 

F.  Ins.  Co.  18  Iowa,  319;  Supreme  Com- 
mandcry  K.  of  O.  B.  v.  Ainsworth,  71  Ala. 
436.  46  Am.  Rep.  332 ;  Railway  Pass.  &  F.  C. 
liut.  Aid  d  Ben.  Aaso.  Robinson,  147  III. 
138,  36  N.  E.  168;  Sass  t.  Mutual  Relief 
Asso.  118  Oal.  6,  49  Pac.  1066;  Barbot  v. 
Mutual  Reserve  Fund  Life  Asso.  100  6a. 
681,  23  8.  E.  498. 

This  applies  whether  or  not  such  constitu- 
tion and  by-laws  are  referred  to  in  the  cer- 
tificate or  application  for  membership. 

flass  T.  Mutual  Relief  Asso.  118  Cal.  6, 
49  Pac.  1066 ;  May  v.  Neto  York  Safety  Re- 
serve Fund  Boo.  14  Daly,  389,  13  N.  Y.  S. 
S.  66;  Bimeral  v.  Dubuque  Mut.  F.  Ina.  Co. 
18  Iowa,  319;  Supreme  Commandery  K.  of 

G.  R.  V.  Ainsworth,  71  Ala.  436,  46  Am. 
Rep.  332;  Woodfin  v.  Aaheville  Mut.  Ina. 
Go.  61  N.  C.  (6  Jones,  L.)  658;  Treadway 
T.  Hamilton  Mut.  Ins.  Co.  29  Conn.  68; 
Miller  T.  Hillsborough  Mut.  F.  Assur.  Asao. 
4S.  N.  J.  Eq.  459,  7  AU.  895;  Barbot  t. 
Mutual  Reserve  Fund  Life  Asw.  100  Ga. 
681,  28  S.  E.  498;  Da/oidaon  t.  Old  Peoples 
Mut.  Ben.  Boo.  39  Minn.  303,  1  L.  R.  A.  842, 
S9  N.  W.  803 ;  BuUs  v.  Mutual  Reserve  Fund 
Life  Asao.  145  N.  Y.  563,  28  L.  R.  A.  379,  40 
N.  E.  242;  i£c  Equitable  Reserve  Fund  Life 
Aaao.  131  N.  Y.  354,  30  N.  E.  114;  Bliss. 
Life  Ins.  2d  ed.  S  425;  Bacon,  Ben.  8oc.  { 
81;  Joyce,  Ins.  (1897)  8  186;  Cooke,  Ins. 
(1801)  8  11. 

Members  oi  mutual  assessment  assoeta- 
tions  are  bound  by  lawful  amendments  that 
may  from  time  to  time  be  made  to  the  by- 
laws or  constitution: 

Poultney  v.  Bachman,  31  Hun,  49;  Sar- 
gent V.  Supreme  Lodge,  K.  of  H.  168  Mass. 
667,  33  N.  E.  650;  Supreme  Lodge,  K.  of  P. 
T.  La  Malta,  05  Tenn.  167,  30  L.  R  A.  838, 
81  R.  W.  403;  Kom  Mutual  Assur.  Soe. 
6  Cranch,  192,  3  L.  ed.  196 ;  Supreme  Gom- 
mondory  -ff*  a.     Ainswortk,  71  Ala. 

486,  46  Am.  Rep.  332 ;  Borgards  t.  Farmer^ 
Mut.  Ina.  Co.  79  Mich.  440,  44  K.  W.  856; 
McCabe  t.  Father  Matthew  Total  Abstinence 
Ben.  Boo.  24  Hun,  149;  Fugure  v.  Mutual 
Boo.  of  St.  Joseph,  46  Vt.  362;  Btohr  v. 
Ban  Franoiaoo  Muaical  Fund  Boo.  82  Cal. 
657,  22  Pac.  1125;  Bowie  v.  Grand  Lodge, 
L.  of  the  W.  90  Cal.  392,  34  Pac  103;  Su- 
64  L.  R.  A. 


preme  Lodge,  K.  of  P.  r.  Knight,  117  Ind. 
489,  8  h.  R.  A.  400,  20  N.  E.  479;  Pfiator 
y.  Oerwig,  122  Ind.  587,  23  N.  E.  1041; 
Currie  v.  Mutual  Assur.  Soc.  4  Hen.  &  M. 
315,  4  Am.  Dec.  517 ;  Sulz  v.  Mutual  Reserve 
Fund  Life  Asso.  145  N.  Y.  663,  28  L.  R.  A. 
379,  40  N.  E.  242;  Re  Equitable  Reserve 
Fund  Life  Asao.  131  N.  Y.  354,  30  N.  E. 
114;  May  t.  New  York  Safety  Reservv 
Fund  Boo.  14  Daly,  380,  18  N.  Y.  &  a  66; 
Barbot  V.  Mutual  Reserve  Fund  Life  Aseo. 
100  Ga.  681,  28  S.  E.  498;  Behriek  v.  St. 
Louis  Mut.  House  Bldg.  Co.  34  Mo.  423; 
Fullenwider  v.  Supreme  OounoU,  R.  L.  73 
III.  App.  321;  Haydel  v.  MuttuH  Reserv 
Fund  Life  Aaso.  98  Fed.  200. 

Members  of  the  association  are  bound  by, 
and  conclusively  presumed  to  know,  the 
prorisions  of  its  omstitntim  and  1^-la.wB. 

MUler  T.  Hillsborough  Mut.  F.  Assur. 
Aaso.  42  N.  J.  Eq.  469,  7  Atl.  895 ;  Supreme 
Lodge,  K.  of  P.  v.  Knight,  117  Ind.  489,  3 
L.  R.  A.  400,  20  N.  E.  470;  Simeral  v. 
Dubuque  Mut.  P.  Ina.  Co.  18  Iowa,  319; 
May  V.  New  York  Safety  Reaerve  Fund  Boo.  ' 
14  Daly,  380,  13  N.  Y.  S.  R.  66;  Supreme 
Lodge,  A.  O.  V.  W.  v.  Hutchinson,  6  Ind.' 
App.  399,  33  Vt.  E.  816;  Poultney  t.  BooJk- 
man,  31  Hun,  49;  Stohr  r.  Ban  Franoisety 
Muaical  Fund  Boo.  82  Cal.  657,  22  Pac 
1125;  Treadicay  v.  Hamilton  Mut.  Ina.  Co. 
29  Conn.  68;  Pfiater  v.  Qerwig,  122  Ind. 
567,  23  N.  E.  1041;  Railway  Pass.  A  F.  O. 
Mut.  Aid  d  Ben.  Aaso.  t.  Robinson,  147  HI. 
138,  35  N.  E.  168. 

The  charter  of  the  association  anttuxizae 
it  to  divide  its  members  Into  classes. 

People  em  rel.  Atty.  Gen.  v.  Life  d  Re- 
aerve Asso.  150  N.  Y.  04,  46  N.  E.  8;  White 
V.  Ross,  4  Abb.  App.  Dec  689;  Mygatt 
New  York  Protection  Ina.  Co.  21  N.  Y.  62; 
Sands  V.  Boutwell,  26  N.  Y.  233;  Sands  t. 
Sanders,  26  N.  Y.  239;  Jackson  t.  Roberts, 
31  K.  Y.  304;  White  t.  Oowntry.  29  Barb. 
305 ;  Cooper  T.  Shaver,  41  Barb.  161 ;  Sands 
V.  Hill,  42  Barb.  651;  Thomas  r.  Aehmes, 
16  Barb.  401 ;  Joyce,  Ins.  8  350. 

The  plaintiff  is  estopped  by  acqmcecenCT. 

1  Joyce,  Ins.  8  350;  Margut  v.  Unitm 
Brethren  Mut.  Aid  Soc  148  Pa.  186,  23  Atl. 
806. 

The  action  of  the  board  of  directors  in 
1897,  and  of  the  members  in  mutual  meet- 
ing in  1898,  in  raising  the  assessment  of  the 
members  of  the  fifteen-year  da^  was  rea- 
sonable. 

Niblack,  Mut  Ben.  Soc.  S  254;  Barbot  r. 
Mutual  Reaerve  Fund  Life  Aaso.  100  Oa. 
681,  28  8.  E.  498;  Seymour  t.  Mutual  Re- 
aerve Fund  Life  Asso.  14  Misc.  151,  35  N.  Y. 
Supp.  1116;  Howard  t.  Mutual  Reservo 
Fund  Life  Asso.  126  N.  O.  49,  45  L.  R.  A. 
863.  84  S.  E.  200;  Bigelow,  Estoppd,  668. 

Tlie  courts  will  not  declare  the  action  of 
the  aa8ociati<m  mireasonable  unless  it  is 
clearly  so. 

Gamble  t.  Queens  County  Water  Co.  123 
N.  Y.  91,  9  li.  R.  A.  527,  26  N.  E.  201; 
Ellerman  v.  Chicago  Junction  R.  &  Union 
Stockyards  Co.  40  N.  J.  Eq.  21T,  23  Atl. 
287 ;  Fullenwider  t.  Supreme  Council,  R.  L. 
73  HI.  App.  821. 
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Tfaa  Tmlidltj  of  the  resolution  of  reap- 
portiomneitt  of  1896  eannot  nov  be  called 
in  question. 

Jonet  V.  Jonea,  118  N.  C.  447,  24  S.  B. 
774;  Kmcetl  r.  March,  30  N.  C.  (8  Ircd.  L.) 
441;  Adama  r.  Reeves,  68  N.  C.  134,  12  Am. 
Rep.  627;  Lj/le  v,  8iler,  103  K.  C.  201,  9  S. 
E.  4111;  MaeoH  Cwnty  Oomn.  t.  Jackaon 
Oountp  Comn.  7S  V.  C.  840;  Bovxird  r. 
Mutual  R'-msrve  Fund  Life  Aaao.  120  C. 
49.  46  L.  R.  A.  853.  34  S.  B.  200;  Bigelow, 
Estoppel,  fiOfl. 

These  actions  for  money  had  and  received 
eannot  be  maintained,  except  upon  the  the- 
ory that  the  contract  has  been  rescinded, 
and  that  the  plaintiff  accepts  this  condi- 
tion. 

1  Chit^,  Fl.  864;  Banniattr  Read,  6 
ni.  92;  Drew  t.  Claggett,  39  K.  H.  431; 
Brown  V.  MahuTin,  39  K.  H.  156:  Pieroe  v. 
Duncan,  22  N.  H.  18;  Fuller  v.  Little,  7  K. 
H.  33.'};  Randlet  t.  Herren,  20  N.  H.  102; 
Miller  V.  Thompmm,  22  Ark.  258;  Allen  v. 
Webb.  24  N.  H.  278;  Weeka  v.  Robie,  42  N. 
H.  810;  StaheKn  T.  Bowie,  87  Mich.  124,  40 
N.  W.  629. 

The  law  does  not  raise  an  Implied  promise 
to  return  mon^  had  and  received,  unless 
■nch  return  is  Just  and  equitable. 

Pom.  Eq.  Jur.  S9  182,  1047;  Beach,  Mod- 
em Law  of  Contracts.  jl9  300,  660;  1  Wait, 
Act.  ft  Def.  382;  4  Wait,  Act.  k  Def.  493, 
603,  511;  1  Chitty,  Fl.  362;  Roberta  v.  Ely, 
113  N.  Y.  131,  20  K.  E.  606;  Chapman  v. 
Forbea,  123  N.  T.  S86,  SS  N.  E.  8;  J^olooner 
T.  Bmith,  18  Pa.  180.  66  Am.  Dec  611; 
Orman  v.  North  Alabama  Development  Co. 
93  Fed.  470;  Ileck  v.  Bhener,  4  Serf;.  &  R. 
240,  8  Am.  Dec.  700;  Oaines  v.  Miller,  111 
U.  8.  307.  28  L.  ed.  467,  4  Sup.  Ct.  Rep.  426. 

The  law  does  not  raise  the  implied  prom- 
ise to  return  the  assessments  as  money 
had  and  received,  if  the  plaintiff  has  received 
benefits. 

Beach,  Uodem  Law  of  Contracts,  S  660; 
Barber  Ijyon.  8  Blackf.  215;  EUen  t. 
ropp.  6  Exrh.  424;  1  Chitty.  PI.  366. 

When  a  risk  has  once  bc^n  on  insurance 
no  portion  of  the  premium  will  be  returned 
as  lAney  had  and  received  upon  a  rescission 
of  the  contract. 

Continental  L.  fna.  Co.  t.  Houaer,  89  Tnd. 
258;  Slailhoit  v.  Metropolitan  h.  Ina.  Co.  87 
He.  374.  32  Atl.  U&9;  Bliss,  Life  Ins.  S  423. 

A  claim  for  money  had  and  received  will 
be  sustained  upon  rescission  of  a  contract, 
only  when  there  is  a  total  failure  of  consid- 
eratinn. 

2  Eno.  PI.  A  Pr.  p.  1010,  note  1. 

The  law  does  not  raise  such  implied  prom- 
ise If  the  defendant  association  has  law- 
fully disbursed  the  assessments  with  the 
consent  of  the  plaintiff. 

Baynea  v.  ilcKee,  19  Misc.  511,  43  N.  Y. 
6upp.  112(1;  Keener,  Quasi  Contracts,  p.  91 ; 
Beach.  Modern  T.aw  of  Contracts,  {  1405; 
4  Wait.  Act.  ft  Def.  pp.  483,  508;  Verona  t. 
Peekham,  66  Barb.  103. 

The  law  does  not  raise  such  implied  pro- 
mise if  the  parties  cannot  be  put  in  statu 

quo. 

Pollock,  Oontr.  p.  552,  *513;  Wharton, 
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Agency,  8  616;  Mayer  t.  Vew  Torib,  63  N. 
Y.  455;  Coolidge  v.  Brigham,  1  Met.  647; 
Bellmca  r.  Cheek,  20  Ark.  424. 

The  plaintiff  cannot  recover  back,  as 
money  had  and  received,  assessments  paid 
with  knowledge  of  the  facts,  and  especially 
those  paid  since  reapportionment  of  1895. 

Jonea  v.  iTonea,  118  N.  C.  440,  24  8.  E. 
774 ;  Maean  County  Comr*.  t.  Jaokmm 
County  Vomra.  75  N.  C.  240;  Adama  r. 
Reevea,  68  N.  C.  134,  12  Am.  Rep.  627; 
Howard  v.  Mutual  Reserve  Fund  Life  Aaao. 
125  N.  C.  49,  45  L.  R.  A.  8.t3.  34  S.  B.  200. 

If  the  plaintiff  can  recover  for  money  had 
and  received,  the  value  of  the  benefit  re- 
ceived by  him  must  be  deducted. 

Abell  Tenn  Mu*.  L.  Ina.  Co.  18  W.  Va. 
400;  /CioAanfo  t.  Allen,  17  Me.  296;  LoeeU 
V.  Bt.  houia  Mut.  L.  Tna.  Co.  Ill  U.  R.  264, 
28  L.  ed.  423,  4  Sup.  Ct.  Rep.  390 ;  Phtmim 
Mut,  L.  Ina.  Co.  r.  Baker,  85  111.  410; 
f7nion  Cent.  L.  Ina.  Co.  T.  UeBugH,  7  Keb. 
66. 

If  the  plaintiff  has  been  injured  by  the 
illeffal  action  of  the  association  in  expell- 
ing lilm  he  has  an  adequate  remedy  by  man- 
damus for  restoration  to  membership. 

N'iblack,  Ben.  fioc.  SS  47.  51,  53.  55.  66; 
iMvalle  V.  Bociiti  Saint  Jean  BaptiMte,  17 
R.  L  H80,  16  L.  R.  A.  393,  24  Atl.  467; 
1  Thomp.  Corp.  9  904;  People  ex  rel.  Pul- 
ford  V.  Detroit  Fire  Department.  31  Mich. 
459:  People  em  rel.  Bartlett  v.  Medical  Boo. 
32  N.  Y.  187;  fuller  v.  Academic  School, 
n  Conn.  582;  Marbury  v.  Madiaon,  I  Cranch, 
1fi8.  2  Ii.  ed.  70;  Jtea  v.  Baker,  3  Burr. 
1206;  Com.  T.  Bt.  Patrick  Benev.  Soe.  2 
Binn.  441.  4  Am.  Dec.  453;  Black  d  White 
Smithff  Boo.  v.  Vandyke,  2  Whart.  309.  30 
Am.  Dec.  263;  Com.  ea  rel.  Fiitcher  v.  Oer- 
man  Society,  Ifi  Pa.  251;  People  ex  rel. 
Schmitt  r.  Baint  Franciacua  Benev.  Boe.  24 
How.  Pr.  220;  ITigh,  Extr.  Legal  Rem. 
294;  State  eat  rel  BibUy  t.  Carteret  Club 
Bd.  of  Mannaement,  40  ?T.  J.  L.  295;  Peyre 
V.  Mutual  Relief  Boo.  00  Cel.  040.  27  Pae. 
191;  Lyaaght  v.  Bt.  Louia  Operative  Stone- 
maaon^  Aaso.  55  Mo.  App.  642;  People  em 
rel.  Doyle  V.  Jtfeio  yorJfc  Benev.  Boo.  3  Hun, 
361 ;  People  ea  rel.  Deverell  v.  Muairal  Mut. 
Protective  Union,  118  N.  Y.  105.  23  N.  E. 
129;  Society  for  Viaitation  of  Sick  v.  Com. 
ea  rel.  Meyer,  62  Pa.  132,  91  Am.  Dee.  130; 
Franklin  Beneficial  Aaao.  t.  Com.  10  Pa. 
357;  14  Am.  ft  Eng.  Enc.  Law,  p.  154;  2 
Barnn.  Ben.  Soc.  894. 

If.  however,  the  action  should  be  held  to 
be  sn  action  for  damages  upon  breich  of 
cnntrnct,  then  the  measure  of  damages 
should  be  as  follows: 

The  plaintiff  is  mtitled  merely  to  compen- 
sation. 

Robinaon  v.  Barman.  1  Exrh.  850;  Bmith 
v.  Bhenrood.  2  Tex.  460;  Orifpn  v.  folver, 
16  N.  Y.  493,  69  Am.  Dee.  718;  Wall  v. 
City  of  London  Real  Property  Co.  L.  R.  9  Q. 
B.  24^);  Sedgw.  Damages.  9  30;  8  Am.  ft 
Knff.  Enc.  Trfiw.  2d  ed.  p.  632. 

Tlie  character  of  the  partien  and  of  their 
relntinn  to  each  other  must  be  considered. 

Niblack,  Ben.  Soc  2d  ed.  pp.  72.  271; 
People  er  ntl.  Atty.  Gen.  t.  Life  A  Reaarva 
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Asao.  160  K.  Y.  04,  46  N.  E.  8;  People  v. 
Beourity  L.  Ins.  rf  Annuity  Co.  78  N.  Y. 
114,  34'Am.  Hop.  622;  Ite  Protection  L.  Ina. 
Co.  9  Bias.  1S8,  Fed.  Cas.  No.  11.444; 
Itidlcy  V.  pQillard,  20  Miac.  513.  57  N.  Y. 
Supp.  W"i  Alay,  Ins.  3d  ed.  {  r46. 

Tlie  i>i.;iiititf  may  recover  the  equitable 
value  nf  the  polity. 

Vfip  V.  Conncotiewt  General  L.  Ina.  Co. 
45  Conn.  480,  21)  Am.  Rep.  0!)3;  Union  Cent. 
L.  Ins.  Co.  V.  HfcRugh.  7  Neb.  68;  Smith 
V.  Charter  Oak  h.  Ins.  Co.  64  Mo.  330;  Far- 
ley V.  Union  Ahit.  L.  Inn.  Co.  41  Hiin.  303; 
Barney  v.  Dudley,  42  Kan.  212,  21  Pae. 
107»;  fijieer  v.  Phania  Mut.  L.  Iiu.  Co.  36 
Hun.  S23. 

Under  no  conditions  can  there  he  a  recor- 
«ry  of  all  pi-rmiuma  and  assessments  pnid. 

Rprer  v.  Vhanix  Hut.  L.  Ins.  Co.  3ft  Hun. 
32:^:  Dnrnrii  v.  Dvdley,  42  Knn.  212.  21  Pae. 
1079;  PJuriiiB  Hut.  L.  Ins.  Co.  v.  Baker,  85 
III.  410;  hancasier'a  Case,  Cairns,  Dec.  81; 
Day  V.  Coniirctictit  (Jeneral  L.  Ins.  Co.  45 
Conn.  4*0.  29  Am.  Rep.  003;  Union  Cent. 
L.  7ns.  Co.  V.  McHugh,  7  Neb.  60;  Farley 
r.  Union  Mut.  h.  Ina.  Co.  41  Hun.  803; 
/vopr/i  V.  8t.  LouM  Hut.  h.  Inn.  Co.  Ill  U. 
S.  2M.  2«  L.  «1.  423.  4  Sup.  Ct.  Rep.  3!)0; 
Iffiilhoit  V.  Metropnlitan  L.  Ins.  Co.  87  Me. 
374.  32  Atl.  DP!):  ^'ev}  York  L.  Ina.  Co.  v. 
SMhnm,  03  U.  S.  24,  23  L.  ed.  780;  ^bWI 
T.  Pcnn  Hut.  h.  Ina.  Co.  18  W.  Vb.  401; 
Hiaaouri  Vallry  L.  Ina.  Co.  t.  Kelso,  16 
Kan.  48 1;  HrDonnell  t.  Alabama  Gold  h. 
Ina.  Co.  85  Ala.  401,  5  So.  120;  Rumhold 
r.  P(^n  Hut.  L.  Ins.  Co.  7  Mo.  Apn.  71; 
WfttM  V.  PJwntio!  Hut.  L.  /n».  Co.  16 
Blatchf.  ?28,  Fed.  Cas.  No.  17.204;  Price 
V.  Guiirrlian  Hvt.  L.  Ins.  Co.  5  W.  N.  C. 
250;  Knickerbocker  L.  Ina.  Co.  v.  TJeidel,  8 
Lpa.  488;  American  Life  Ina.  A  T.  Co.  v. 
Shultg.  82  Pfi.  40:  Brooklyn  L.  Ina.  Co.  r. 
Week,  n  111.  App.  358. 

ilfaars.  Georc«  Bnrakam,  Jv^  Jutea 
E.  81ieph»d,  and  Bswell  ll^mc  also  for 
appeltant. 

l/r.  WUllMt  W.  OUvk  for  appeUee. 

DovsIm,  J.,  deUvered  the  opinion  of  the 

court: 

Tbi^  in  an  netton  brougbt  to  recover  dam- 
ages for  the  allefTcd  wrongful  cancelation  of 
a  policy  of  insurance.  The  record  comprises 
over  .too  panics,  vith  a  lar^  number  of  tn- 
sertlon^.  nmountinjr  in  the  ag!»re<f«te  to  per- 
haps 000  nitres  of  printed  matter.  The 
case  wns  fully  and  ably  arsued  at  lenffth. 
and  we  have  liecn  favored  with  well-prepared 
and  exbnURtive  briefs;  and  yet  we  see  hut 
one  simple  point  easentiat  to  the  determlns- 
tlon  of  the  case:  Can  a  ntutunl  assoeintion, 
by  whatever  name  it  may  be  pslled,  or 
whatc^'cr  may  be  Itn  purposes,  enter  Into  a 
contract  with  one  of  its  members,  and.  after 
receivi"tr  Inrjre  sums  upon  said  contract, 
alter  it«  essential  terms,  without  the  con- 
sent nf  the  member,  so  as  practicplly  to  de- 
stroy its  value?  We  think  not.  T^e  plain- 
tifT  l-ecnme  a  member  of  the  plaintiff  asso- 
ciation in  1883.  and  received  a  policy  in  the 
form  of  a  rertifleate  of  membership,  wherein 
it  was  expressly  agmed  that  assessments 
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should  "be  made  upon  the  entire  memberdiip 
in  force  at  the  date  of  the  last  death  fov 
such  a  sum  as  the  executive  committee  may 
deem  sufHcient  to  cover  said  claims;  the 
same  to  be  apportioned  among  the  members 
according  to  the  age  of  each  member  as  per 
table  indorsed"  on  said  certificate.  It  ftp- 
pears  from  the  finding  of  fact  that  the 
plaintiff  paid  all  demands  made  upon  him 
up  to  the  year  1898.  and  call  No.  90.  This 
laat  call  he  refused  to  pay  on  the  ground 
that  it  was  exorbitant  and  contrary  to  the 
express  terms  of  his  policy-  It  seems  that 
by  successive  resolutions,  none  of  which 
were  amerdinenta  to  its  constitution,  the  as- 
sociation has  placed  in  a  separate  da^s  all 
n-embers  who  entered  prior  to  1800.  and  re- 
quires them  to  pay  on  the  basis  of  the  age 
attained  by  each  at  the  date  of  eocb  assess- 
ment, while  other  members  eonti^ue  to  be 
assessed  only  as  of  their  at^e  of  entry.  That 
the  result  of  such  discrimination  is  injurious 
to  the  plaintiff  clearlv  apnears  from  the 
10th.  18th.  21st,  and  22d  findings  of  fact,  as 
follows;  "(16)  .  .  .  Tbflt  since  the 
last  resolution  of  1898  the  plaintiff  and  all 
who  joined  said  company  prior  to  1800. 
and  w'.io  held  policies  similar  to  plaintifTs 
were  as.<tessed  at  their  full  attained  age.  at 
rates  npplicable  to  such  age.  whereas  per- 
sons who  bpcame  members  since  1800.  and 
who  held  policies  under  what  is  styled  the 
'Ten- Year  Claaa*  and  the  'Five- Year  Clara/ 
are  only  assessed  at  their  age  of  entry; 
and  plnintilT  is  thereby  assessed  at  a  higher 
amount  than  if  the  entire  membership  were 
asscBRed  at  rates  of  their  attained  ages." 
"(IS)  That  call  number  98.  made  on  plaintiff 
in  IS08.  and  pursuant  to  the  resolutions  of 
said  year,  is  larger  in  amount  thpn  it  would 
have  ben  bad  all  the  members  of  the  asso- 
ciation been  assessed  at  their  full  attained 
nges.**  "(21)  That  the  present  value  of 
plaintiff's  policy,  assuming  that  the  rates 
were  nroperly  »>tnblished  and  Ihe  members 
lawfully  classified,  was.  at  the  time  he 
ceased  to  be  a  member  of  said  company,  only 
a  nominnl  sum.  as  by  said  classification  and 
ratin?  the  amount  of  policy  disenunt|d  to 
such  time  would  not  exceed  the  present  value 
of  premiums  which  would  be  dne  and  pay- 
able for  the  period  of  plaintiff's  exnectancy 
(22)  That  if  the  entire  membership  of  the 
company  bad  been  rated  and  asfiensed  at 
their  attained  ages,  and  no  distinction  made 
amony  the  classes,  then  the  present  value 
of  plaintiff's  policy  would  be  more  than  the 
present  value  of  the  premiums,  and  the  pol- 
icy have  a  substantlsl  present  ralne;  but 
there  are  no  data  given  from  whii-h  said 
dnmaao  can  be  estimated  or  even  approxi- 
tuated."  Upon  his  findings  nf  fart,  the 
court  below  concluded,  as  matter  of  law, 
thnt  the  Bssessment  made  in  pursuance  of 
the  re-wilutions  of  1808  was  "in  violation 
of  drfendrint's  constitution  and  excessive 
and  invalid;"  that  the  defendant,  having 
ceased  and  refused  to  recosni^e  the  plain- 
tiff as  a  member  on  account  of  his  having 
refused  to  pay  such  excessive  and  invalid 
assessment,  had  In-oken  its  contract,  and  had 
l)ecome  liable  to  the  i^Iaintiff  In  damages, 
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to  be  measured  by  "the  amount  of  premiumB 
and  dues  paid  by  plaintifT  prior  to  call  96, 
yvith  interest  thereon  from  cuitfl  of  each  P^y* 
ment."  Judgment  was  rendered  aoeording- 
1t.  In  it  we  see  no  error.  All  that  we  de- 
ride in  the  present  case  is  that  the  defend- 
ant ha^  violated  its  contract  with  the  plain- 
lift'  in  a  material  matter,  whra^bv  the  plain- 
tifT. having  suffered  substantial  injury,  is 
entitled  to  substantial  damages.  We  do 
not  decide  that  a  mutual  insurance  compa- 
ny, or  any  other  kind  of  insurance  company, 
cannot  inue  policies  of  divers  kinds  and 
claitses,  if  bp  auth<Hized  1^  Its  charter;  nor 
do  we  decide  that  a  member  of  a  purely  mu- 
tual association  is  not  bound  by  all  reason- 
able by-laws  and  changes  lawfully  made 
therein.  We  are  not  considering  the  en- 
forcement of  a  contract  inequitable  on  its 
face,  but  the  violation  of  a  lawful  contract 
by  attaching  thereto,  without  the  consent 
of  the  plaintiff,  conditions  which  utterly  de- 
stroy its  value.  It  is  evident  that,  it  the 
resolution  of  1808  is  binding  upon  the  plain- 
tiff, he  would  in  any  event  oe  eventually 
forced  out  of  the  company  by  the  constant- 
ly increasing  premiums. 

There  is'  one  fact  that  does  not  clearly 
appear  from  the  record,  and  upon  whi(Ui 
counsel  themselves  seem  to  differ,  which, 
while  not  essential  to  the  determination  of 
this  ease,  seems  worthy  of  notice:  On  ^e 
hearing  it  was  omtended  that  the  defendant 
association  had  the  right  to  subsequently 
rearrange  its  members  into  classes,  so  as  to 
make  each  class  bear  the  burden  of  insuring 
its  own  members.  It  by  that  the  associa- 
tion daims  the  right  to  place  all  its  mem- 
bers who  entered  before  1890  into  a  distinct 
rlasfl,  entirely  separate  from  the  other  mem 
hers,  and  make  them  raise  exclusively 
among  themselves  enoufrh  to  pay  all  the 
death  claims  that  may  occur  among 'their 
own  number,  we  caimot  admit  the  right,  un- 
less such  was  the  understanding  when  the 
original  contract  was  made.  What  would 
"be  the  result  T  Suppose  certain  men  start 
a  ntiitoal  association,  and  support  it  through 
all  its  infant  strugorles  into  a  vigorous  and 
enlarged  growth.  In  course  of  time  the  new 
members  would  naturally  outnumber  the 
old  ones.  Suppose  they  should  say  to  the 
■old  members:  "You  are  getting  old,  and 
therefore  your  insurance  is  more  costly  than 
ours.  We  will  place  you  in  a  clnss  by  your- 
ralves,  and  make  you  insure  each  other 
without  any  help  from  us.  It  Is  true  you 
liave  borne  the  heat  and  burden  of  the  day 
and  we  are  resting  in  the  shade  of  the  tree 
you  have  planted,  bat  that  makes  no  differ- 
ence to  lut.  Insure  yourselves  or  leave." 
Of  course,  as  one  by  one  died  off,  the  burden 
woidd  be  greater  upon  the  survivors,  as  a 
death  claim  of  $1,000  bears  more  heavily 
upon  twenty  men  than  }t  would  upon  100. 
FiniJly  two  would  be  Irft.  Wh«i  one  died, 
the  other  would  have  to  pay  his  entire  pol- 
icy, and  tiien  pay  his  own  policy  at  bis  own 
death.  Would  this  be  insurance,  and  could 
it  be  said  that  any  claim  which  would  lead 
to  siich  a  result  is  sound  in  principle?  It 
may  b«  that  the  association  has  pronded  for 
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sucb  cases,  hut  it  is  apparent  that  if  any 
class  of  men  is  set  apart,  and  no  new  blood 
permitted  to  enter,  it  will  eventually  die 
out.  If  a  man  voluntarily  goes  into  such  a 
contract  with  his  eyes  open,  we  are  not  in- 
clined to  help  him;  but  his  valid,  existing 
contract  cannot  be  changed  into  such  a  con- 
tract without  his  consent.  Whatever  may 
be  the  power  of  a  mutual  association  to 
change  its  by-laws,  such  changes  must  al- 
ways be  in  nirtheranee  of  the  essential  ob- 
jects of  its  creation,  and  not  destmeUve  of 
vested  rights. 

It  is  admitted  that  the  measure  of  dam- 
ages followed  by  the  court  below  is  the  es- 
tablished rule  in  this  state.  Braawell  v. 
American  L.  Ins.  Co.  76  N.  0.  8 ;  Loviek  t. 
Provtdenoe  Life  Atao.  110  N.  C.  9«,  14  S.  B. 
606;  Burrus  v.  Life  Int.  Co.  124  N.  C.  9,  82 
3.  E.  323.  But  it  is  contended  that  this 
rule  was  estahlished  purely  in  contempla* 
tion  of  old-line  companies,  and  was  not  in- 
tended to  apply  to  mutual  associations. 
Whatever  may  have  been  the  inception  of 
the  rule,  we  see  no  better  one  to  adopt,  and, 
as  at  present  advised,  mast  follow  our  own 
precedents. 

The  jtt^gment  of  the  court  below  fa  ^- 
firmed. 


A  petition  for  nheuinff  having  been  filed, 
Doi^lM,  J.,  on  June  4,  1001,  handed  down 
the  following  response: 

This  case  is  before  us  on  a  rehearing,  be- 
ing originally  reported  in  126  N.  0.  971,  36 
S.  E.  362.  We  have  again  given  it  careful 
consideration,  and  have  been  forced  to  the 
same  conclusions  announoed  in  our  former 
opinion.  It  seems  oselesB  to  again  discuss 
the  principles  inrolved,  as  thw  are  few  and 
simple,  as  ttie  case  is  viewed  by  us.  The 
plaintiff  had  a  contract  of  insurance  with 
the  defendant,  which  the  latter  seems  to 
have  violated  in  its  most  eaaential  features, 
with  the  result  of  having  destroyed  its  value 
to  the  plaintiff.  But  it  is  said  that  the 
plaintiff  made  sucb  contract  of  insurance 
with  a  mutual  insurance  association,  of 
which  he  was  a  member,  and  by  virtue  of 
such  membership;  and  that  he  is  therefore 
bound  by  all  such  rules  and  regulations  as 
may  be  thereafter  lawfully  adopted.  "Law- 
ful adoption"  may  mean  much  or  little. 
Rules  may  be  adopted  under  the  forms  of 
Iflw  that  might  nevertheless  be  so  unreason- 
able and  instable  as  to  be  dearly  beyond 
any  possible  contemplation  of  law.  In  any 
event,  such  rules  can  never  have  any  great- 
er force  than  the  law  that  authorizes  their 
adoption ;  and,  if  this  has  the  effect  of  im- 
pairing the  obligation  of  a  contract,  it  is 
void  by  constitutional  inhibition.  But  it  is 
said  that  the  plaintiff,  upon  entering  the 
association,  agreed,  expressly  or  impliedly, 
that  dianges  inight  be  made  in  its  constitu- 
tion and  by-laws,  and  is  bound  thereby. 
We  have  no  evidence  that  he  agreed  that 
such  changes  might  be  made  as  were  made, 
and  we  have  no  idea  that  he  ever  intended 
to  place  it  within  the  power  of  the  associa- 
tion to  break  his  ccmtract  at  pleasure,  or 
render  U  utterly  nlneless  by  subsequent 
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stipulations  or  regulations  adopted  without 
his  consent.  A  mere  general  consent  that 
tlie  constitution  and  by-laws  may  be 
amended  applies  only  to  such  reasonable 
regulations  as  may  be  within  the  scope  of 
its  original  design.  We  must  again  repeat 
what  we  said  in  our  former  opinion : 
"Whatever  may  be  the  power  of  a  mutual 
asaociati<Hi  to  change  its  by-laws,  avuAi 
changes  must  always  be  in  furtherance  of 
the  essential  objects  of  its  creation,  and  not 
destructive  of  vested  rights." 

It  is  urged  by  the  defendant  that,  if  the 
plaintifT  is  entitled  to  any  relief,  it  is  not 
by  recovery  of  the  premiums  he  has  paid, 
but  by  mandamiis  for  reinstatement.  This 
remedy  is  not  demanded  by  the  plaintiff, 
nor  does  ft  seem  practicable  to  ua.  It  is 
true,  we  might  issue  the  mandamus  to  a  for- 
eign corporation  having  its  general  offices 
in  New  York;  but  how  to  make  such  « 
mandamus  effective  is  a  different  question, 
the  solution  of  which  is  not  at  all  clear  to 
us.    Moreover,  in  the  present  instance  the 

Elaintiff,  StntoM,  is  now  dead.  Much  stress 
M  been  Isid  upon  the  fact  that  ihe  supreme 
court  of  Minnesota,  in  E1>ert  against  this 
defendant  {81  Minn.  116,  83  N.  W.  606), 
while  agreeing  with  us  upon  the  main  ques- 
tion of  the  right  of  recovery,  differs  with  us 
as  to  the  measure  of  damage.  We  are  much 
impressed  with  the  views  of  the  court  upon 
that  point,  which  have  much  to-  commend 
them  as  tiieoretical  propMittona;  but  we 
are  equally  impressed  inth  the  frank  ad- 
mfsslcm  of  the  court  as  to  the  difficulty  of 
thdr  practical  application.  Our  own  rule, 
even  in  our  own  minds,  falls  abort  of 
theoretical  perfection;  but,  after  most  care- 
ful consideration,  we  are  unable  to  find  a 
better.  The  impaired  health  of  the  insured, 
or  his  having  passed  the  insurable  age, 
would  prraeut  complications  practically  in- 
Bunuountable  in  the  actual  tHal  of  an  ac- 
tion. Moreover,  the  defendant  claims  that 
the  plaintiff's  insurance  has  cost  more  than 
he  has  paid  in,  and  therefore  his  recovery 
would  be  nothing.  The  plaintiff  would  have 
no  means  of  disproving  the  alleged  cost  of 
his  past  insurance,  the  proof  of  which 


would  be  exclusively  in  tiie  possessloB  of  the 

defendant.  He  might  cross-examine  the  de- 
fendant's witnesses,  or  demand  its  books 
and  papers;  but,  if  he  got  th^,  what  could 
he  do  with  themT  It  seems  to  have  taken 
the  defendant  several  years  to  find  out  that 
the  plaintiff's  insurance  was  costing  more 
than  his  premiums,  and  this  it  did  onlf  with 
the  assistance  of  the  insurance  commisrion- 
er  of  New  York  and  expert  aetuariee.  With 
or  without  such,  assistance,  what  chance 
would  the  average  jutot  have  of  mentally 
digesting  five  hundred  pages  of  insurance 
statistics  T  All  actions  must  be  .capable  of 
a  practical  detoToination,  with  a  r^aacHiable 
certainty  of  substantial  justice;  and  rules 
of  law  must  be  adjusted  to  that  end,  even 
if,  in  exceptional  cases,  they  fall  short  of  the 
full  measure  of  ideal  right.  A  distin- 
guished jurist  has  said:  "Indeed,  one  of 
the  remarkable  tendencies  of  the  English 
common  law  upon  all  subjects  of  a  general 
nature  is  to  aim  at  practical  good,  rather 
than  thewetical  perfection;  and  to  seek 
less  to  administer  iustiee  in  all  possiUe 
cases  than  to  furnish  rules  which  snail  se- 
cure it  in  the  common  course  of  human 
buainesa."  Story,  Eq.  Jur.  [Uth  ed.J  S 
111,  p.  109.  The  rule  we  have  followed  is 
not  new.  It  was  laid  down  by  Chief  Justice- 
Pearson  in  Braauxll  v.  Amertoon  L.  In». 
Oo.  75  N.  C.  8,  and  has  been  uniformly 
followed  in  this  state  for  the  past  twen^- 
flve  years.  But  it  is  said  this  rule  was  in- 
tended to  apply  to  "old  line"  eompani^  and 
not  to  mutual  associations.  Where  is  the 
essential  difference  in  principle  or  in  its 
practical  result?  Both  companies  pay  hade 
only  what  th^  have  received,  with  legal 
interest  thereon,  and  neither  company  is 
permitted  to  retain  anything  for  the  cost  of 
past  insurance.  If  the  mutual  association 
receives  less,  it  pays  bade  less.  If  tha  old 
line  company  eoltecta  more  than  the  actual 
cost  of  insurance,  it  pays  back  that  nmdi' 
more,  and  loses  its  surplus,  as  well  as  Its 
cost  of  insurance.  Aa  we  see  no  reason  to 
change  our  former  judgment  the  petttioK 
to  rehear  is  denied. 
Petiti<Hi  dismissed. 
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B.  B.  GRANDIN,  Appf.. 

V 

Ounder  O.  EMMONS  et  ah,  Beapta. 

(  H.  D.  ) 

*1.  A  wrHten  aaslsnment  of  h.  renl-es- 
tate  mortjcAfce,  tbe  execution  of  which  Is 
acknowledged  before  a -notary  public  of  an- 
other state,  Is  entitled  to  be  read  In  evidence 

*HeadnoteB  bj  Toniia,  J. 

Nora. — For  a  ease  In  tbls  series  holding  that 
at  least  forty-two  days  most  Intervene  between 
tbe  first  publication  of  a  notice  of  mortgage 
foreclosure  and  tbe  day  of  sale,  see  Flnlay- 
Bon  T.  Peterson  (N.  D.)  88  L.  B.  A  S32. 
S4L.  R.  A. 


antler  tbe  provisloDB  of  |  5696,  Rev.  Codes, 
witboat  further  proof,  when  the  certlflcate- 
of  acknowledgment  attarhed  thereto  Is  ao- 
thenMcated  by  the  Bignatare  and  official  seal 
of  sucb  notary.  It  Is  not  necessary  to  have 
attached  thereto  the  certificate  of  an  oDcer 
of  a  higher  rank  to  tbe  offldal  cbaractw  and 
rignature  of  such  notary. 
S.  A  notice  of  mortrHve  foreelosnr* 
■ale  by  advertise ineDt»  which  is  pab- 
lifihed  six  times,  obce  In  each  week,  for  six 
eurceiialye  weeks  before  tbe  sale,  Is  a  snOlcIent 
compliance  with  |  S848,  Rev.  Codes,  regulat- 
ing the  pnbilcatlon  of  notices.  MoDonald  v. 
Jfortlyke  Uarmon  Co.  9  N.  D.  290,  8S  N.  W.  f, 
followed. 

8.    Ib  tlita  state  a  power  of  sale  Im- 
serted  in  a  raal-eatato  aaortsase  Is  a 
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power  coupled  vltb  an  tnterest,  and  Is  not 
revoked  or  suspended  by  the  deatb  of  the 
mortgmpx,  and  when  eo  exercised,  and  re- 
demption li  not  made  as  provided  by  law.  Is 
affteUve  to  cut  off  the  rights  of  redemption 
of  the  heirs  of  such  deceased  mortga^r. 

<May  4,  1»01.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Traill  County  in 
favor  of  defendants  in  an  action  brought  to 
quiet  title  to  real  estate.  Reversed. 
The  facts  are  stated  in  the  opinion, 
iir.  F.  W.  Aanes,  for  appellant: 
McUonald  v.  Nordyke  Marmon  Co.  9  N. 
D.  200,  S3  N.  W.  6,  ia  a  complete  disposal 
of  the  controvert  on  the  point  of  notice. 

The  instrument  diowB  itsdf  to  have  been 
duly  acknowledged,  and  thib  alone  mtitles 
it  to  be  received  in  evidence^ 

Rev.  Codes  1895,  S  5696;  Anglo-American 
Land,  Mortg.  d  Agency  Co.  v.  Hegvjer,  7 
Kan.  App.  689,  51  Pac.  916;  WUkins  v. 
Moore,  20  Kan.  538;  Webb  v.  UoU,  113 
Mich.  338,  71  N.  W.  637;  Cameron  v.  Cul- 
kma,  44  Mich.  631,  7  N.  W.  167;  Wabb,  Bee- 
ord  of  TiUe,  66. 

The  signiflcance  of  an  acknowledgment  ia 
"that  the  grantor  perscmally  app^ired,  be- 
fore the  officer,  and  in  his  presence  signed, 
sealed,  and  delivered  tbs  instrument,  and 
then  acknowledged  the  same  before  him." 

Carpenter  v.  Deater,  8  Wall.  613,  19  L. 
ed.  426;  MiUedgv  t.  Colemm,  47  Wis.  184, 
2  N.  W.  77. 

A  defense  on  the  ground  that  the  inatm- 
meats  were  executed  under  duress,  undue 
influence,  etc.,  cannot  be  sustained,  except 
on  perfectly  dear,  convincing,  and  satisfac- 
tory evidence. 

Bmiih  V.  AlUa,  62  Wis.  337,  9  N.  W.  155; 
Cameron  t.  Ciilkins,  44  Mich.  531,  7  N.  W. 
167  i  1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  560, 
f  5;  Kareher  t.  Qona,  13  S.  D.  388,  83  N. 
W.  481. 

Ur.  VL  A.  Hlldreth,  for  respondents: 

This  action  cannot  be  maintained  against 
the  heirs  of  Zngeborg  0-.  Emmons. 

Jonee  v.  Parker,  55  Oa.  11;  jokn»on  t. 
Oulbertson,  79  Fed.  5. 

The  property  was  a  homestead,  and  the 
pleadings  show  it  has  been  lived  upon  ever 
rinoe  by  the  defendants  as  snch. 

Barih  t.  OHipH,  72  lowa.  608,  84  N.  W. 
441. 

A  foreclosure  by  advertisement  where  one 
of  the  mortgagors  bad  died  did  not  cut  off 
the  period  of  redemption,  nor  set  the  statute 
running  as  against  the  heirs  of  the  deceased. 

IMaintilT  min^  an  action  in  ejectment, 
and  the  foundation  of  that  action  u  that  it 
is  a  remedy  to  recover  an  estate.  It  must 
stand  upon  the  strength  of  the  plaintiff's 
title,  and  not  up(Hi  the  weaknees  of  the  de- 
fendants'. 

VeUon  T.  Triplett,  81  Va.  237;  Butrieh 
T.  Tilton,  141  Mass.  06,  6  K.  E.  663;  Mit- 
ehell  V.  Lines,  36  Kan.  380,  13  Pac.  593. 

Our  statute  doee  not  covw  an  acknowl- 
edgment taken  outside  of  this  state,  but  the 
certificate  of  the  officer  must  be  accompanied 
higher  evldenoe  certifying  to  Us  official 
MLR.  A. 


character  and  signature  before  such  docu- 
ment can  be  offered  in  evidence. 

1  Am.  &  Eng.  'Eiac.  Law,  2d  ed.  p.  535; 
Tittmnn  v.  Thornton^  107  Mo.  500,  16  L.  R. 
A.  410,  17  8.  W.  979. 

A  foreclosure  by  advertisement  cannot  be 
effectual  as  against  minors  or  the  heirs  of 
the  mortgagor  because  th^  are  not  parties 
to  the  recora.  All  these  persons  are  entitled 
to  redeem. 

It  Story,  Eq.  PI.  S  103;  Matcalm  v.  Bmitk, 

6  McLean,  416,  Fed.  Cas.  No.  9,272;  ifartin 
V.  Tioble,  29  Ind.  216;  Kelgour  v.  Wood,  64 
ni.  345;  Ohling  v.  Luitjena,  32  HI.  23;  Cut- 
ter V.  Jones,  52  111.  84;  Hodgen  v.  Guttery, 
58  111.  431;  Strang  v.  Allen,  44  111.  428; 
Dunlap  T.  Wilson,  32  HI.  617;  Bradley  y. 
Snyder,  14  III.  263,  58  Am.  Dec.  564; 
Frische  v.  Kramer,  16  Ohio,  125,  47  Am, 
Dec.  368;  Ball  v.  Hall,  11  Tex.  526;  Webb  v. 
Maxan,  11  Tex.  678;  Tallman  v.  Ely,  8  Wis. 
218;  Hodson  v.  Treat,  7  Wis.  263;  Porter 
V.  Eilgore,  32  Iowa,  379;  Douglass  v.  Bish- 
op, 27  Iowa,  214;  Veaeh  v.  Schaup,  3  Iowa, 
104;  Valentine  t.  Savetier,  20  Mo.  133; 
Brundred  y.  WaOeer,  12  N.  J.  Eq.  140;  Jfc- 
Call  Y,  Yard,  11  N.  J.  Eq.  58;  Vanhom  y. 
DucktBorth,  42  N.  C.  (7  Ired.  Eq.)  261; 
Haffley  v.  Maier,  13  Cal.  13;  Johnson  v. 
Johnson,  27  S.  C.  309,  3  S.  E.  606;  WiOoins 
V.  McOehee,  86  Ga.  764,  13  S.  E.  84. 

The  heirs  of  the  mother  are  entitled  to  re- 
deem. 

Sheldon  V.  B^d,  2  Boot,  509;  Zcegel  v. 
Kusfer,  51  Wis.  81,  7  K.  W.  781;  Bunter 
Y.  Dennis,  112  III.  668;  Butts  y.  Broughton, 
72  Ala.  294;  Chew  Y.  Byman,  10  Biss.  240, 

7  Fed.  7;  Btover  y.  Bounds,  1  Ohio  St  108. 

Ton^  J.,  delivered  the  opinion  of  the 

court: 

Action  to  recovo-  the  possession  of  real 
estate  and  to  quiet  and  confirm  the  title 
thereto.  The  real  estate  in  oontroversy 
comprises  160  acres,  situated  in  Traill  coun- 
ty. The  defutdants  are  ia  possession  under 
claim  of  title.  Plaintiff  auesee  that  he  is 
the  owner  of  said  land,  and  that  defendants 
have  no  right,  title,  or  interest  therein.  The 
case  was  tried  to  the  court  without  a  jury. 
No  evidence  was  offered  by  the  defendants. 
At  the  close  of  plaintiff's  testimony,  at  the 
request  of  defendants'  counsel  and  on  hin 
motion,  findings  of  fact  and  conclusions  of 
law  were  made  adverse  to  plaintiff's  daim 
of  title.  Judgmoit  was  thereafter  entered 
declaring  certain  transfers,  upon  which 
plaintiff  bases  his  claim  of  title,  void  and 
of  no  effect.  Plaintiff  ai^»ealB  from  t^e 
judgment,  and  requests  a  reriev  of  fiie  en- 
tire case  in  this  court. 

It  is  a  sUpulated  fact  tiiat  on  December 
1,  1885,  Gunder  O.  Emmons  was  the  owner 
of  the  land  in  controversy,  and  it  is  fnxn 
this  common  source  that  both  parties  to  this 
action  claim  the  title  they  rely  upon. 
Plaintiff  sets  forth  his  claim  of  title  as 
follows:  He  alleffes  that  on  December  1, 
1886,  Gunder  G.  Emmons  and  Ingeborg  Q. 
Emmons,  his  wife,  executed  and  delivered 
a  mortgage  oorering  said  land  to  one  IBrun 
p.  Upum,  to  aecnre  thdr  jtAiA  note  fur 
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$700,  payable  to  said  Upton,  of  even  date 
with  said  mortage;  Uiat  on  June  1,  1894, 
aaid  Upton  assigned  said  note  and  mortgage 
to  one  R.  C.  ^exander,  by  an  instrument 
in  writing;  that  aaid  mortgage  contained  a 

Sroriaion  authorizing  the  mortgagee,  hia 
eira  and  assigns,  in  case  ol  deftiult  in  pay- 
ment of  said  debt  or  interest  thereon,  "to 
sell  said  premisee  at  public  auction,  and 
convey  the  same  agreeable  to  the  statutes 
in  such  case  made  and  provided;"  that  pur- 
suant to  a  default  in  payment  of  the  debt 
so  flecured,  the  said  Alexander  foreclosed 
said  mortgage  by  advertisement,  causing  the 
notice  of  sue  to  be  published  in  a  weekly 
newspaper  "six  times,  once  in  eadi  week, 
for  six  successive  wedcs,"  which  notice  so 
])ublished  fixed  the  time  of  sale  on  June  13, 
18A6,  at  2  o'clock  p.  ic.;  that  on  said  date 
said  premises  were  acAA  to  R.  C.  Alexander, 
and  a  sheriff's  certiflcato  ot  sale  duly  issued 
to  him;  tiiat  thereafter,  to  wit,  on  June  18, 
181)7,  no  redemption  having  been  made,  a 
sheriff's  deed  was  duly  issued  to  the  said 
Alexander,  the  purchaser  at  said  sale;  that 
thereafter,  to  wit,  on  June  21,  1897,  the  said 
Alexander  conv^red  said  premises  to  the 
plaintiff  by  executing  and  delivering  to  him 
a  WM-ran^  deed  thereftH-,  All  of  the  in- 
Ktmments  above  referred  to  were  duly  re- 
corded in  the  proper  office. 

It  is  apparent  that,  if  the  foreclosure  pro- 
ceedings and  the  several  ooDveyanees  are 
valid,  plaintiff's  tltiie  Is  perfect,  and  he  is 
entitled  to  the  relief  he  oemands.  Hie  de- 
fendants do  not  claim  title  at  ri^t  of  pos- 
session by  virtue  of  any  conv^ance.  Their 
rights,  if  any  they  have,  rest  solely  upon  the 
fact  that  they  are  the  heirs  at  law  and  next 
ot  kin  of  bigdKH'g  Q.  Enunons,  who  died 
prior  to  the  foreclosure  proGeedings  herein- 
before referred  to.  At  the  time  or  the  exe- 
cution of  the  mortgage,  and  up  to  tiie  time 
of  her  death,  she  occupied  the  land  in  ques- 
tion with  her  husband  as  their  homestead, 
and  since  her  death  the  defendants  have  con- 
tinned  to  80  occupy  it.  One  of  the  defend- 
ants, Peter  }!!mmons,  is  still  in  his  minority. 
The  facts  placed  in  issue  by  the  answer  are 
few.  and  require  but  brief  mention. 

The  execution  of  the  mortoage  1^  Inge- 
borg  6.  Emmons  is  dmied;  also  the  assign- 
ment of  the  note  and  mortgage  from  Upton 
to  Mexander.  An  examinati(m  of  the  evi- 
dence transmitted  to  this  court  leaves  no 
doubt  in  our  minds  that  the  mortgage  was 
executed  by  hor,  tnd  that  it  was  assigned 
to  Alasnndar  1^  Upton,  as  allied  in  the 
complaint.  The  exeeution  of  the  mortgage 
is  satisfactorily  shown  by  the  testimony  of 
<me  of  the  persons  who  witnessed  its  execu- 
tion, and  by  the  certiflcato  of  tbe  notary 
public  attached  thereto,  certifying  to  the 
acknowledgmwit  of  its  execution  by  the 
mortgagors  before  such  notary  public  The 
transfer  of  the  noto  and  mortgage  to  Alex- 
ander is  established  by  the  introduction  in 
evidence  of  Uie  original  written  aasignment 
executed  by  Uptm  and  duly  acknoirieuBd  by 
him  before  a  notaiy  poblfc,  which  adciaowl- 
edgment  is  certified  to  1^  the  notary  vnblio 
over  his  oflkial  sigaaton  and  smL  bbje^ 
S4  L.  R.  A. 


tion  was  made  to  the  admission  of  this  in- 
strument on  the  ground  that  it  is  incompe- 
tent, and  that  no  foundation  was  laid  for 
its  introduction.    The  particular  ground  of 
objection  is  that,  the  instrument  having 
been  executed  Kui  aeknowlednd  l£  Ncv 
MampdiiTe  before  s  notary  public  of  that 
state,  it  is  necessary  to  have  attached  there- 
to the  certificate  of  some  other  officer  of 
that  state  of  higher  official  rank,  tserti^nng 
to  the  olftcial  character  and  signature  of 
such  notary  public,  before  the  same  reji  be 
held  to  be  an  acknowledged  instrumrat, 
within  the  meaning  of  the  statutes  of  this 
state.   The  objection  is  not  wdl  taken. 
Sections  3S73,  3576,  3576,  R«v.  Codes,  au- 
thorize the  proof  or  acknowledgment  of  in- 
stnimente  to  be  made  before  a  notary  pub- 
lic, within  this  or  any  other  state  or  foreign 
countiy.    The  authentication  of  the  certifi- 
cate of  acknowledgment  taken  by  a  notary 
public  is  prescribe  by  }  '3586,  Rev.  Codes, 
which  provides  that  the  c«^ificat^  sHall  be 
authenticated  hy  the  signature  and  c^cial 
seal  of  the  officer.   Aride  from  these  express 
statutory  provislMis,  it  is  a  well-settled  rale 
of  law  Uiat  "courts  take  judicial  notice  of 
the  seal  of  a  notary  pubnc,  and  it  proves 
itself  prima  facie  by  its  appearance  upon 
the  certificate."    Green  v.  Groat,  12  Neb. 
117.  10  N*.  W.  450,  and  cases  cited  <»i  page 
124,  12  Neb.,  and  p^m  461,  10  N.  W.;  Boad- 
ley  V.  8tmhen»t  4  Neb.  431;  OaOey  t.  (7a^ 
ley,  14  NctK  174.  15  N.  W.  318;  Southerm  w. 
Mendum,  5  N.  H.  420.    The  assignment  was 
accordingly  acknowledged,  within  the  mean- 
ing of  S   5606.   Rev.  Codes,   snd,  under 
the  authority  of  said  section,  was  entitled  to 
be  read  in  evidence  without  further  proof. 
No  further  facte  are  in  dispute.   The  ques- 
tions which  remain  for  consideration  relate 
to  the  allied  invalidity  of  the  foreclosure 
proceedings,  and  the  legal  effect  of  the  fore- 
closure, if  valid,  upon  the  ri^te.of  the  h^r> 
of  Ingeborg  Emmons,  deceased. 

It  was  urged  at  the  trial  in  the  district 
court  that  the  entire  foreclosure  proceedings 
were  void,  and  that  the  sheriff's  deed  issued 
to  Alexander  pursuant  tho-eto,  and  the  deed 
of  the  latter  to  plaintiff,  convey ed  no  title, 
for  the  reason  that  **the  publiMtim  ot  the 
notice  of  mcntgage  sale  to  insuffieient  to 
comply  with  the  statutes  in  this,  to  wit. 
that  the  publications  occurred  on  May  7, 
1896,  May  14,  1806,  May  21,  1806,  May  28. 
18fi6,  June  4,  1806,  and  June  11,  1806.  and 
the  sale  took  place  on  June  13,  1896.  being 
a  period  of  only  thirty-seven  days."  The 
foregoing  quotetion  from  the  language  of 
the  order  of  the  trial  judge  etnreeuy  states 
the  facta  as  to  the  publication  of  the  notice 
and  date  of  sale,  and  gives  the  sole  ground 
relied  upon  by  the  trial  court  in  rendering 
the  judgment  appealed  from.  The  case  was 
decided  before  our  decision  was  announced 
in  the  case  of  McDonald  v.  Vordyke  Har- 
mon Co.  0  N.  D.  200,  83  N.'W.  6,  wherein 
for  the  first  time  a  construction  was  placed 
up<m  %  5848,  Rev.  Codes,  which  governed 
the  publication  of  the  notice  oA  mortgage 
sale  now  under  consideration.  In  that  case 
tte  statute  now  in  fivee»  namely  S  B848,  was 
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distinguislied  from  the  antecedent  provi- 
sions found  in  fi  5414,  Cknnp.  Laws,  under 
which  Finlaj/sott  t.  Peterson,  5  N.  D.  687, 

53  L.  R.  A.  632,  67  N.  W.  S53,  was  decided 
and  was  construed  to  onlr  require  a  publi- 
cation of  the  notice  of  s^e  six  times,  once 
in  each  week  for  six  successive  weekA,  prior 
to  the  date  of  sale,  instead  of  a  period  of 
forty-two  days,  as  under  the  fcMrmer  enact- 
ment. In  McDonald  v.  Nordyke  Mormon 
Co.  9  N.  D.  290,  83  N.  W.  6,  we  said:  "Un- 
d«r  the  present  law,  the  notice  is  required 
to  be  published  before  the  sale  'six  times, 
once  in  each  week,  for  six  Buccessive  weeks.' 
Wlien  this  is  done;  there  need  be  made  no 
perplexing  computations  of  days  or  weeks." 
No  reasons  are  advanced  by  counsel  for  re- 
epondenta,  and  none  have  occurred  to  us, 
for  questioning  the  entire  soundness  of  that 
construction.  It  follows,  therefore,  titat  the 
trial  court  was  in  errw  in  htddinE  the  fc«e- 
closnre  proceedings  innlid.  ^e  notice 
was  published  in  strict  conformity  to  the 
statute  governing  such  publication. 

It  is  also  earnestly  urged  by  respondents' 
counsel  that,  notwithstanding  the  regular- 
ity and  validity  of  the  foreclosure  proceed- 
ings, they  are  inefTectual  as  against  minors 
and  heirs  of  the  mortgagors,  oecause  it  is 
a  foreclosure  by  advwtisement,  and  they  are 
not  parties  to  the  record,  and  that  it  does 
not,  therefore,  cut  off  their  right  to  redeem. 
This  contention  is  based  upon  the  theory 
that  the  power  of  sale  contained  in  the  mort- 
gage auuiorizing  the  mortgagee,  his  beirs 
and  assigns,  to  sell  the  land  described  in  the 
mortgage,  pursuant  to  the  statute  regulat- 
ing the  manner  of  exercising  the  right  so 
emferred,  was  merely  a  naked  power,  one 
not  coupled  with  an  interest,  and  that  it 
was  therefore  revoked  by  the  death  of  Inge- 
horg  Emmons,  one  of  the  mortgagors,  and 
that,  therefore,  as  to  the  heirs  of  said  Inge- 
borg  Emmons,  the  foreclosure  is  without  ef- 
fect. A  large  array  of  cases  is  presented 
by  counsel  as  supporting  this  position.  All 
but  two  of  them  relate  to  foreclosure  by  ac- 
tion wherein  necessaiy  parUes  were  omit- 
ted. It  is,  of  course,  well  settled  that  such 
persona  are  not  cut  off  hy  such  a  foreclosure 
and  upon  elementary  principles. '  None  of 
these  cases  have  reference  to  the  effect  of 
a  statutory  foreclosure  under  a  power  of 
sale,  and  are  not  in  point.  Johnson  v.  JoJm- 
son,  27  B.  C.  300,  3  S.  E.  606,  and  Wilkina 
T.  MeGehee,  86  Ga,  764,  13  S.  E.  84,  how- 
erver,  squarely  hold  that  a  power  of  sale  in 
a  real-estate  mortgage  cannot  be  exercised 
after  the  death  of  the  mortgagor,  and  tiiat 
a  sale  made  thereafter  does  not  cut  off  the 
rights  of  the  heirs  at  law  of  the  mortgagor. 
The  express  ground  of  these  decisions  is  that 
the  power  of  sale  in  those  states  is  not  a 
power  coupled  with  an  interest,  and  is  there- 
fore revoked  and  rendered  incapable  of  exe- 
cution 1^  the  death  of  the  mortgagor.  In 
heading  that  the  power  of  sale  was  not 
coupled  with  an  Interest,  and  so  expired  at 
the  death  of  the  mortgagor,  it  would  ap- 
pear that  the  courts  in  the  cases  just  cited 
were  largely  controlled  by  the  fact  that  in 
those  states  there  was  "no  statute  recogniz- 
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ing  or  decluing  the  effect  or  providing  a 
method  tor  the  execution  oi  the  power.  It 
could  he  eiEecuted  otHj  as  any  oth«-  power 
of  attorney  in  tiie  name  of  the  principal." 
But,  however  that  "m&j  be,  the  almost  unani- 
mous voice  of  authority  is  the  other  way. 
2  Periy,  Tr.  S  602h,  states  that  "it  is  a  uni- 
versal rule  tiiat  a  power  coupled  with  «a 
interest  is  irrevocable,  and,  as  a  power  ol 
sale  inserted  in  a  mortgage,  ...  is  a 
power  coupled  with  an  interest,  it  cannot 
be  revoked  oy  any  act  of  the  grantw  or  don- 
or of  the  power.  Not  even  the  death  or  in- 
sanity of  tJie  grantor  or  dmor  will  annul 
the  power  or  suspend  its  exercise.  The 
debt  remains,  the  right  or  lien  on  the  prop- 
erty remains,  and  tJie  power  is  coupled 
with  them."  The  doctrine  just  stated,  that 
neither  death  nor  disability  will  suspend  or 
terminate  the  power,  is  supported  by  tiie 
following  cases:  Oonners  v.  Holland,  113 
Mass.  50;  Tormim  v.  Meterve,  8  Allen,  158; 
Hudgina  v.  Morrow,  47  Ark.  515,  2  S.  W. 
104;  Beatie  v.  Butler,  21  Mo.  313,  64  Am. 
Dec.  234;  Jonea  v.  Tainter,  15  Minn.  512, 
Gil.  423;  Enoking  v.  Simmons,  28  Wis.  272; 
Meyer  v.  Kueohier,  10  Mo.  App.  371:  Van 
Meter  v.  Darrah,  115  Mo.  153,  22  8.  W.  30; 
Berry  v.  Skinner.  30  Md.  567.  In  support 
of  the  doctrine  that  the  power  of  sale  is  a 
beneficial  power  coupled  with  an  interest, 
see  Jerteks  v.  Alexander,  11  Paige,  624;  Wil- 
son V.  Tioup,  2  Cow.  195,  14  Am.  Dec.  458; 
Anderaon  v.  Auatin,  34  Barb.  319;  King  v. 
Dvnte,  11  Barb.  191;  Oeorge  v.  Arthur.  2 
Hun,  400;  Cole  v.  Moffitt,  20  Barb.  18.  In 
this  jurisdiction  the  doctrine  of  these  eases 
has  been  recognized,  and  to  some  extent  em- 
bodied, in  the  following  sections  of  the  stat- 
ute: Secticm  4710  dedares  that  the  power 
of  sale  in  a  mortgase  is  a  trust;  and  % 
3419  declares  that  re  is  a  part  of  the  secur- 
ity, and  vests  in  the  person  entitled  to  the 
security.  Section  3403  distinguishes  it 
from  a  simple  power  of  attorney  to  convey 
real  property  in  the  name  of  the  owner. 
Section  4350,  which  provides  that  the  power 
of  an  agent  shall  be  terminated  1^  revoca- 
tion, death,  or  incapacity,  expressly  excepts 
powers  coupled  Vith  an  interest  in  the  sub- 
ject of  the  agency.  Section  6844  provides 
that  "every  mortgage  of  real  property  con- 
taining a  power  of  sale  may,  upon  default 
being  made  in  the  conditions  of  such  mort- 
ga^,  be  foreclosed  1^  advertasement," 
That  no  limftatioB  is  In  fact  placed  upon 
the  flocarolse  of  the  power  is  also  made  plain 
by  I  68S7,  which  directs  that  ttie  surplus, 
if  any,  at  the  sale  shall  be  paid  to  the  mort- 
gagor, hia  representatives  or  assigns,  which 
plainly  contranplatea  a  sale  after  the  deith 
of  the  mortgagor.  These  several  seriions 
are  identical  in  language  with  9S  4354,  2820, 
2813,  1007,  5424,  5411,  Comp.  Laws,  which 
were  construed  by  the  supreme  court  of  South 
Dakota  in  a  learned  and  exhaustive  opin- 
ion written  tq^  Kellam,  J.,  in  Heilly  t.  PhiU 
lipa,  4  S.  D.  604,  57  N.  W.  780,  which  was  a 
case  involving  the  precise  questions  under 
consideration  and  upon  facts  almost  identi- 
cal. In  that  case  the  widow  and  heirs  of 
a  deceased  mortgagor  made  the  same  claim 
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that  Ib  aet  up  1^  tlieee  defaidants.  That 
court,  after  a  caraful  inveetigation,  reached 
the  conclusion  that  "both  under  our  stat- 
ute or  without  it  the  power  of  sale  is  one  bo 
coupled  with  an  intereet  that  it  aurvives 
the  death  of  the  ^antor."  We  fully  agree 
with  this  conclusion,  and  approve  the  fol- 
lowing language  as  directly  applicable  and 
controlling  in  this  case:  "She  [the  de- 
ceased mrartgagor]  could  leave  no  more  to 
her  heirs  than  she  herself  had  at  the  time 
of  her  death.  Their  rights  must  be  meas- 
ured by  hers.  They  took  her  place,  and 
might  only  do  with  respect  to  the  property 
what  she  might  do.  The  rights  of  the  heirs 
having  accrued  subsequent  to  the  mortgage, 
th^  are  subordinate  to  it, — not  only  to  the 
lien  of  the  mortgage,  but  to  the  power  of 
sale  which  it  convi^cl  as  a  part  of  tiie  se- 
curily.  ...  By  the  statute  of  our  state 
no  notice  of  sale  is  required  to  be  served 
upon  anybody.  General  notice  to  all  intOT- 
ested  is  given  by  publication.  There  are  no 
parties  to  the  proceeding,  aa  in  an  action 
for  foreclosure;  and  yet  the  proceeding, 
where  authorized  by  a  power  of  sale  in  the 
mortgage,  was,  without  question,  intended 
to  take  the  place  of  a  foreclosure  by  action, 
and  to  have  the  effect  of  an  old  foreclosure 
in  equity.  The  utatuto  having  made  no  pro- 
vision for  service  of  notice  of  the  sale  either 
upon  heirs  or  ot^.ere  intereated  in  the  mort- 
gaged property,  luch  service,  if  made,  would 
he  entirely  voluntary  on  the  part  of  the 
mortgagee,  and  could  add  nothing  to  the 
legul  e^ect  of  the  sale.  This  court  cannot 
add  to  the  statute  another  provision  requir- 
ing that  express  notice  shall  be  given  to 
minor  heirs  or  their  guardian  in  (Hrder  to 
make  the  foreclosure  sale  effective  against 
fhem.  If.  as  the  law  stands,  a  foreclosure 
would  be  good  with  such  actual  notice,  It  is 
good  without  it." 

It  follows  from  what  we  have  already  said 
that  the  forecloeure  in  question  was  regu- 
lar and  valid,  and  that  the  defendants,  hav- 
ing failed  to  redeem  within  the  time  allowed 
by  law,  have  no  right,  title,  or  interest  in 
^aid  premises,  and  that  the  plaintiff  is  en- 
titled to  judgment  confirming  his  title  to 


said  real  eBtate.  and  enj<Hning  said  defend- 
ants from  asBerting  any  claim  or  Aian».na 
thereto,  and  ^ving  possession  thweof  to 
the  plaintiff.  The  district  court  is  acoorit- 
ingly  directed  to  enter  an  order  vacating  its 
judgment  heretofore  entered,  and  to  direct 
the  entry  of  a  judgment  in  plaintiff's  favor 
for  the  reli^  to  which  ha  ia  entitled,  M 
above  stated. 

Counsel  for  respcnkdaita,  in  his  oral  argu- 
ment, and  also  In  nls  brief  filed  in  this  court, 
requested  that,  in  the  event  of  an  adveraa 
decision,  the  case  be  sent  bade  to  tiie  dis- 
trict court  for  a  new  trial.  Section  S630, 
Kev.  Codes,  under  which  this  caiae  was  tried 
and  the  appeal  taken,  among  other  things 
provides  Uiat  this  court  may,  "if  it  deexn 
such  a  course  necessary  to  the  aocnnplish- 
ment  of  justice,  order  a  new  trial  of  the  ac- 
tion.** Just  hoT  broad  a  discretion  is  in- 
tended to  he  given  by  the  language  quoted 
is  a  matter  of  much  doubt.  But  it  is  clear 
that  the  power  so  conferred  should  not  be 
exercised  arbitrarily  or  capriciously,  but 
only  upon  substantial  grounds.  Such 
groimds  do  not  exist  in  this  case.  It  is  true 
the  respondents  did  not  inti'oduce  any  evi- 
dence in  the  district  court,  for  the  reason, 
a  a  appears,  that  the  court  held  with  tiie 
views  of  respondents'  counsel,  which  were 
presented  at  the  close  of  plaintiff's  case, 
namely,  that  the  notice  of  sale  was  insuffi- 
cient, and  the  foreclosure  proceedings  void. 
The  opportunity  existed,  however,  for  pre- 
Renting  testimony,  if  respondents  so  desired. 
There  is  not  in  this  case  even  the  sugges- 
tion of  a  possibility  of  establishing  facta 
which  would  alter  the  conclusions  we  have 
already  announced.  Under  such  circum- 
ptances,  it  certainly  would  not  be  in  fur- 
therance of  justice  to  grant  the  request,  and 
the  same  is  denied. 

Judgment  is  reversed,  and  the  District 
Court  will  enter  judgment  as  herettrfore  di- 
rected. 

All  concur. 

Petition  for  rehearing  d^ed  Juno  17» 

IfiOl. 


VIKGTNIA  SUPREME 

Ann  J.  SAMDS'S  ADMTNT8TRAT0R  et  al., 
Appia.. 

V. 

John  H.  DURHAM. 

(98  Ta.  892.) 
A  partner  wko*  Mot  1»eimv  Im  mrrcara  to 


JJOTK. — Right  of  partner  who  pays  flrm  debt  to 
sabrogation  against  oopartner. 

I.  In  general. 
II.  After  dUwhtUon. 

a.  In  geneni. 

b.  Debte  asiumed  by  one  or  jnore  part- 

nem, 

c.  Death  of  parbMT. 
Ill  Conclutton. 
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COURT  OF  APPEALS. 

the  flrm  upon  dlvKolotton  of  the  iMrt- 
nerKhlp  and  exhHnatlon  of  the  aoeinl 
siKcts.  par*  JndjKnientB  subsequently  re- 
covere<l  against  It  on  partnership  debta  U 
entltlei]  to  be  subroented  to  the  rights  of  cred- 
itors whose  Judgments  he  baa  satisfied  against 
the  real  estate  of  his  copartner  In  the  banda 
of  a  snbsequent  purdtaser,  to  the  extent  to 
which  bli  payments  exceed  his  proportlonml 


I.  In  generaL 

Vibere  a  debt  for  wblch  all  the  partners  are 
equally  liable  Is  paid  during  the  continuance  of 
the  partnership  by  one  of  the  partners  the  right 
of  subrogation  does  not  exist  In  his  favor,  ac- 
cording to  the  weight  of  authority, — at  least 
nntll  the  partnership  account  has  been  settled 
and  a  balance  shown  to  be  due  him. 

Thus,  where  one  partner  baa  paid  a  flrm  debt 
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part  of  the  HaMllty  u  sbown  by  a,  MtUe- 
uent  of  the  pftrtnenblp  account. 

(June  28.  1900.) 

APPEAL  by  the  repreaentatives  of  Ann  J. 
Sands,  deceased,  from  a  decree  of  the 
Circuit  Court  for  Giles  County  in  favor  of 
plaintifF  in  an  action  brought  to  enforce  Bub- 
rogation  to  the  rights  of  creditors  of  a  co- 
partnership against  the  property  of  one  of 
the  partners,  in  favor  of  another  partner 
who  had  paid  more  than  his  share  of  the 
claims  against  the  estate.  Affirmed. 
llie  facta  are  stated  in  the  opinions. 
Mcaara,  W^sor  &  Gardner  for  appel- 
lanta. 

Mesan.  W.  J.  Hennn  and  S.  W.  Wil- 
liajna,  for  appellee: 
Copis  V.  Hiddleton,  Turn,  ft  R.  229,  holds 


be  Is  not  eDtlUed  to  be  subrogated  against  his 
copartner  until  an  accounting  bas  been  bad 
between  tbem.  Feesier  t.  Ulckernell,  82  Pa. 
150. 

And  wbere  money  Is  borrowed  from  a  bank 
bj  a  Arm  for  use  In  tbe  firm  business,  and  a 
part  Is  80  used  by  one  partner  and  tbe  balance 
loaned  or  misapplied  bj  the  other  partner, 
and  the  bank  obtains  a  Judgment  whlcb  it  col- 
lects from  the  former  partner,  he  cannot  be 
substituted  to  tbe  rlgbts  of  tbe  bank  In  the 
jadgmeat  until  there  has  been  an  accounting 
bj  him  for  the  profits  of  the  firm  business,  his 
proper  remedy  being  by  action  for  account  ren- 
der, or  by  a  bill  In  eqaitj  tor  an  accounting. 
Ball7  T.  Brownfleld.  20  Pa.  41.  The  court 
■ays  In  tbis  case  that  it  Is  not  tbe  law  that 
a  partner  who  pays  a  partnership  debt  may  be 
sabatftuted  to  tbe  rlgbts  of  the  creditor  u 
against  bis  copartner;  and  that,  where  money 
Is  borrowed  for  use  in  tbe  firm  business.  It  be- 
comes a  partnership  fund,  and.  no  matter  bow 
the  (lartnei's  stand  on  the  security  given  to 
the  lender,  tbey  are  accountable  to  each  other 
as  partners,  and  tbe  relation  of  principal  and 
surety  can  hare  no  place  between  tbem. 

And  where  the  separate  real  estate  of  one 
partner  Is  sold  to  pay  a  judgment  for  a  firm 
debt,  a  sabsequeat  IndMdoal  Judgment  cred- 
itor of  mcb  partner  Is  not  entitled  to  be  lub- 
stltoted  as  plaintiff  In  such  Judgment  so  as 
to  enable  him  to  proceed  sgalnst  the  other  part- 
ner without  showing  that  tbe  latter  was  in- 
debted to  the  partner  whose  realty  was  sold,  as 
be  is  not  entitled  to  any  greater  rlgbts  than  sach 
pnrtuer  himself  would  have;  and  the  letter's 
only  remedy  would  be  by  an  action  of  account 
render  against  his  copartner,  In  wblch  case 
the  partnership  sceounta  would  have  to  be 
brought  into  view  and  stated  and  settled  by  au- 
ditors appointed  for  the  purpose,  and,  unless 
It  appeared  on  the  settlement  that  tbere  was  an 
Indebtedness  to  the  partner  whose  land  was  sold 
from  his  copartner,  there  would  be  no  right 
to  contribution.  Sterling  t.  Brlghtblll,  B  Watts, 
22n,  80  Am.  Dec.  3M. 

And  whfre  three  of  foor  partners  execute 
a  note  to  raise  money  for  use  In  the  Arm  busi- 
ness, and  the  fourth  Indorses  It,  and  a  Judgment 
for  its  amount  Is  obtained  against  the  makers 
and  a  separate  Judgment  therefor  against  tbe 
Indorser.  and  the  latter  has  the  former  Judg- 
ment transferred  to  a  third  person  who  knows 
of  the  relations  of  the  Judgment  debtors  between 
themselves,  and  tbe  Indorser  himself  pays  tbe 
amount  of  the  Judgment,  both  Judgments  are 
thereby  satlsfled.  as  one  partner  cannot,  after 
a  firm  obligation  Is  paid,  keep  It  alive  against 
bis  copartners,  either  In  his  own  name  or  that 
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that  a  payment  by  one  jointly  bound  Tritb  an- 
other, even  if  it  u  by  a  aurety  jointly  bound 
with  his  principal,  extinguishes  the  obliga- 
tion, and  that  there  can  be  no  subrogation. 

By  the  Virginia  court  of  appeals,  in  i'otoell 
V.  White,  11  Leigh.  309,  the  doctrine  of  Copia 
V.  Middleton  was  thoroughly  examined  and 
repudiated. 

See  also  Wheatley  v.  CtUhowtf  12  Leigh, 
205,  37  Am.  Dee.  064. 

The  doctrine  of  Powell  t.  White,  known  as 
Uie  Virginia  doctrine,  was  sustained  by  the 
United  States  circuit  and  Supreme  Court  in 
Lidderdale  v.  Robinson,  2  Brock.  160,  Fed. 
Caa.  No.  8,337,  and  12  Wheat.  594,  6  L.  ed. 
740,  and  bas  ever  since  been  followed  in  Vir- 
ginia. 

The  following  cases  hold  that  the  remedy 
mi^  be  by  .way  of  anbrontion: 

Sells  V.  BuUoU,  2  JoSns.  Ch.  394;  Daht- 


of  a  third  person,  unless,  perhaps,  under  spe- 
cial circumstances  to  the  extent  of  the  sum 
which  may  be  found  due  to  him  from  his  co- 
partners on  an  accounting  with  them.  Booth 
V.  I<'armers'  &  M.  Nat.  Bank,  74  N.  Y.  228,  Af- 
firming 11  Uiui,  258. 

A  firm  creditor  who  receives  from  one  part- 
ner less  than  the  full  amount  of  the  debt  in 
compromise  cannot  authorize  the  partner  pay- 
ing the  same  to  keep  the  debt  against  tbe  firm 
alive  and  enforce  It  by  action  In  such  cred- 
itor's name  against  tbe  other  partner.  Ls  Page 
V.  McCrea,  1  Wend.  164,  19  Am.  Dec.  460. 

After  the  satisfaction  of  a  Judgment  for  a 
firm  debt  by  one  of  tbe  partners  sued,  who  takes 
an  assignment  of  the  Judgment  from  the  cred- 
itor, he  cannot,  on  the  doctrine  of  subrogation, 
charge  under  such  Judgment  the  ball  of  tbe  other 
partner.  Hinton  v.  Odenhelmer,  57  N.  C.  (4 
Jones,  Eq.)  406.  The  court  says  In  this  case 
that  partners  are  not  entitled  to  the  equities 
accorded  to  sureties ;  that  tbey  all  stand  alike 
to  the  creditor,  being  all  principal  debtors  and 
equally  liable  primarily  for  the  debt,  both  In  law 
and  In  equity ;  and  that  tbere  Is  no  reason  why 
payment  of  the  drm  debt  by  one  partner  should 
be  considered  In  equity  as  anything  but  payment 
simply,  or  why  a  Judgment  for  It  should  be  k^t 
on  foot  to  enable  one  of  the  partners  to  charge 
the  other,  much  less  to  charge  tbe  ball  oC  the 
other. 

Where  one  partner  purchases  outstanding 
notes  or  accounts  of  the  firm  It  operates  as  a 
payment  ordinarily,  and  gives  him  no  li^t 
against  his  copartners  except  to  demand  an 
accounting  and  contribution.  Coleman  v.  Cole- 
man, 78  Ind.  844.  The  court  says  In  this  case 
that  under  supposable  circumstances  It  may  be 
that  a  partner  who  had  taken  assignments  of 
the  Arm  obligations  to  himself  would  be  per- 
mitted to  keep  tbem  alive  and  enforce  them 
against  his  copartners  for  their  contributory 
share  of  tbe  sums  paid  by  bim  for  the  purpose 
of  giving  him  tbe  benefit  of  securities  incident 
to  the  debt  when  necessary  to  Justice  between 
the  partners  without  injury  to  any  creditor, 
but  that  under  no  circumstances  should  he  be 
permitted  to  enforce  such  obligations  for  mors 
than  the  amount  paid  by  him  in  taking  them 
up. 

And  where  a  firm  indorses  a  note,  and  one 
member  pays  the  note  with  his  own  money,  tak- 
ing back  tbe  note  and  holding  It  until  the  dis- 
solution of  the  firm,  he  cannot  then  transfer  the 
note  BO  as  to  make  the  firm  liable  on  Its  Indorse- 
ment, as  It  was  legally  extinguished  by  bis  pay- 
ment thereof ;  and  the  fact  that  tbe  debt  to  se- 
cure whlcb  the  nat0  was  given  bad  been  paid 
by  him  oat  of  his  own  funds  gave  Um  no  llefi 
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gren  t.  Itmoan,  7  Smedea  ft  U.  280;  Booth 
V.  j'annert'    if.  Vat.  Bank,  74  N.  T.  228. 

If  Bubrogfltion  is  refused  on  the  ground 
that  payment  by  a  coprincipal  is  an  extia- 
guiahiiient  of  the  debt,  and  leaves  no  right 
of  Bubro(>;ation.  it  would  overrule  the  follow- 
ing Virginia  casAs: 

Tompkins  v.  Mitchell,  2  Rand.  (Va.)  428; 
Wheatley  v.  Calhoun,  12  Leigh,  264,  37  Am. 
Sec.  ttS4;  Dnbpna  v.  Bawlejf,  76  Va.  637; 
Sheldon,  Subrogation,  S  169;  24  Am.  A  Eng. 
Enc  Law,  p.  234. 

As  to  our  proper  i>roportion  of  these  judg- 
Toentii  we  are  principal,  and  as  to  our  co- 
partner's proportion  we  are  sureties. 

Morris  v.  Morris,  4  Oratt.  319;  Clevinger 
V.  Miller,  27  Oratt.  740;  1  CoUyer,  Partn. 
170. 

Subrogation  is  esforced  in  favor  of  sure- 
ties and  others  who  are  required  to  pay  in 
order  to  protect  their  own  interest. 

or  claim  on  the  note,  bnt  only  made  the  firm 
liable  to  him  for  the  amount  paid,  to  be  ad- 
Justed  Id.  the  settlement  of  the  partnersh'p  ac- 
count.   Dana  v.  Conant,  SO  Vt.  240. 

But  KIpp  T.  HcCbesne;,  66  111.  460,  holds 
that  one  member  of  a  firm  may  purchase  from 
the  poyee  a  note  fflven  b;  the  firm,  giving  bla 
individual  moner  therefor,  and,  although  he 
ouuiot  enforce  It  at  law  In  his  owo  name,  It 
Is  a  dincultj  attending  the  remedy  only,  and 
not  the  right,  and  a  third  person  to  whom  he 
Indorses  It  may  maintain  an  action  thereon 
against  tbe  Arm. 

Where  «  firm  of  druggists  purchase  tbe  stock 
td  another  druggist  (or  whidi  they  itlve  their 
Individual  notes  secured  by  a  mortgage  on  tbeir 
entire  stock  of  drugs,  lacludlng  those  thus  pur- 
chased, and  also  a  mortgage  on  certain  realty 
of  one  of  the  partners,  and  the  other  partner, 
after  paying  part  of  the  purchase  price,  sells  his 
interest  to  a  third  person  describing  the  amount 
so  paid  as  a  Arm  debt,  and  the  bicomlng  and 
contlnulnfc  partners  agree  between  themselves 
that  any  payment  on  such  debt  by  tbe  former 
Is  to  be  refunded  from  the  business  from  time 
to  time  or  on  tinal  settlement,  and  such  Incom- 
ing partner  pays  the  balance  of  the  debt,  he  will 
not  be  subrogated  to  the  rli^ts  of  the  mortgages 
so  as  to  be  entitled  to  foreclose  the  mort- 
gage against  the  land  of  the  other  partner, 
although  at  the  dissolution  of  tbe  Arm  a 
latver  amount  is  coming  to  him  on  the  set- 
tlranrat,  ss  b7  his  agreement  to  treat  pay- 
ments by  him  as  a  firm  debt  the  right  to  such 
subrogation,  if  It  ever  existed,  was  obliterated. 
Evans  v.  llbea,  12  Ky.  L.  Rep.  224,  14  S.  W. 
82.  Tbe  right  of  subrogation  was  also  dis- 
allowed in  this  case  in  the  Kentucky  superior 
court  (0  Ky.  L.  Rep.  826),  on  tbe  ground  thst. 
tbe  IncomlDg  partner  was  seeking  to  subject 
the  mortgaged  property  to  a  sum  equal  to  half 
the  debt  paid  to  the  mortgagee.  Instead  of  to 
half  tbe  debt  Itself. 

One  member  of  a  firm  who  Is  to  receive  a 
specified  share  of  the  profits  for  bis  services, 
the  other  (rartner  agreeing  to  famish  the  land, 
building,  and  capital  for  carrying  on  tbe  busi- 
ness, cannot  be  subrogated  to  the  claims  of  cer- 
tain preferred  creditors  of  the  firm  wbom  be 
pays  out  of  bla  Individual  means  as  against  other 
firm  creditors,  but  all  be  can  claim  is  the  right 
to  be  paid  out  df  the  firm  property  or  its 
proceeds  in  preference  to  tbe  Indivldoal  creditors 
of  tbe  other  partner.  Gordon  v.  His  Creditors, 
6  Kob.  (La.>  328. 

(tae  partner  who  pays  firm  debts  with  hia  In- 
dividual means  does  not,  In  Missouri,  the  law  of 
vSlcb  state  makes  a  partnership  debt  Joint  snd 
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<iai«wood  T.  aaffftoood,  76  Vs.  415;  Clxc- 
inger  T.  if  titer,  27  Gratt.  740;  Paoe  Face, 
96  Va.  792,  44  L.  R.  A.  4S9,  30  S.  E.  361. 

Gwdwell*  J.,  delivered  the  opinion  of  the 
court: 

In  the  year  1880,  John  H.  Durham,  D.  L. 
Whittaker,  and  1).  A.  Early  formed  a  part- 
nership fur  conducting  a  mercantile  buswetid 
in  Uiles  countjr,  luufor  the  st^le  and  firm 
name  of  D.  L.  WhittakOT  ft  Co.  Whittaker 
furnished  the  capital  of  a  stock  of  goods 
amounting  to  93,000,  which  he  waa  to  gel 
back  out  of  the  concern,  and  they  were  to  be 
equal  partners,  dividing  equally  the  profita 
and  losses.  The  firm,  after  doing  an  unauc- 
cessful  business,  dissolvedinOctober,  1897,by 
selling  out  their  stodc  of  goods  to  one  Q.  L. 
Bane.  Judsments  had  been  obtained  ajgalnsi 
the  firm,  which  were  unpaid,  and  there  were 
also  many  outstanding  claims  not  in  judg- 

several,  become  subrogated  to  the  rights  of  tlie 
creditors  whose  debts  be  pays,  so  ss  to  come  Into 
competition  with  other  firm  creditors,  but  baa 
merely  the  right  to  bring  sncb  payments  Into  bis 
accounts;  and  after  the  payment  of  other  flnn 
debts  the  amounts  so  paid  by  him  will  go  to  bis 
credit  on  a  settlement  as  between  the  partners. 
Lyons  v.  Murray.  9S  Uo.  2S,  8  8.  W.  ITO. 

Em  parte  Beld.  2  Boss,  Bankr.  84,  as  diceeted 
in  2  Hews'  Digest,  col.  B67,  holds  that  wbere 
Joint  creditors  of  a  firm  resort  to  tbe  sepante 
estate  of  the  ostensible  partner,  thereby  exon- 
erating the  Joint  estate  so  as  to  produce  a  sur- 
plus of  It,  tbe  sepante  creditors  of  the  osten- 
sible partner  have  a  lien  on  such  SBrplns  to 
the  extent  to  wblcb  the  separate  estate  of  each 
partner  had  been  thus  diminished,  as  agalnBt 
the  dormant  partner  or  his  creditors.  Bee  als<> 
Conrad  v.  Buck,  21  W.  Va.  396 ;  Re  Swayne,  1 
Clark  (Ta.)  4B7,  infra.  II.  a. 

In  He  Foot.  8  Ben.  228,  Fed.  Cha.  No.  4.906. 
one  partner  Indorsed  tbe  firm  paper  and  pledged 
bis  Individual  property  as  security  to  obtain 
money  for  tbe  firm.  Such  partner  and  the  fins 
subsequently  became  bankrupt,  and  the  separaie 
creditors  of  such  partner  claimed  that  be,  as 
surety  for  the  firm,  became  subrogated  to  tbe 
claims  of  the  holders  of  the  notes,  and  sntitled 
to  prove  their  smoont  sgalnst  the  Joint  estate 
which  would  inure  to  the  benefit  of  the  cred- 
itors of  tbe  separate  estate.  The  court  stated 
that  if  such  [tartner,  as  surety,  became  subro- 
gated to  tbe  rights  of  the  holders  of  tbe  notes, 
and  entitled  to  prove  their  amount,  the  rule 
which  precludes  a  partner  from  proving  his  In- 
dividual debt  in  competition  wltb  Joint  creditors 
would  defeat  his  separate  estate  from  deriving 
any  benefit  through  his  claim,  but  held  that 
where  the  holders  of  the  notes  had  obuined 
payment  by  a  ssle  of  the  securities  pledged  after 
the  commencement  of  the  bankruptcy  proceed- 
ing the  separate  creditors  would  be  substituted 
to  the  riiihts  of  the  holders  to  enforce  payment 
from  tbe  Joint  estate  In  bankruptcy,  and  were 
entitled  to  receive  any  surplus  arising  from  tbe 
sale,  snd  to  obtain  from  the  Joint  fund  a  sun 
equal  to  tbe  dividend  on  the  note^ 

Where  one  partnw  mortgages  his  lodlvldual 
property  to  secure  a  firm  debt  which  la  also 
secured  by  a  mortgage  on  the  firm  prtHwrty.  be 
stands  as  surety  for  the  firm  deb^  and  on  pay- 
ing any  part  of  the  same  Is  entitled  to  be  sub- 
rogated to  the  rights  of  the  mortgagee  to  that 
extent,  and  bis  creditors  are  entitled  to  the  same 
rights  of  subrogation,  the  partoersblp  property 
being  the  primary  fund,  and  tbe  private  property 
the  collateral  pledged  to  pay  the  debt.  Na- 
tional Bank  v.  Cuahtng,  68  Tt.  821. 

Digitized  byGoOgIc 


1900. 


SaNDB'S  ADrnKOTKATOB  V.  DUBHAII, 


017 


ment  against  the  firm.  The  accounts, 
notes,  etc.,  were  turned  over  to  J.  H.  Dur- 
ham for  oollection.  He  collected  all  he 
could,  and  applied  the  collections  to  the  firm 
debts,  and  the  residue  of  the  judgments 
against  the  firm  lie  paid  out  of  his  own 
means.  These  judgments  were  duly  docketed 
on  the  lien  docket  of  Giles  county  court,  and 
were  not  marked  satisfied.  Durham  brought 
this  suit  in  October,  1895,  for  a  settlement  of 
the  partnership  account^  and  not  only  to 
have  oontribution  Irom  his  partners,  Whit^ 
taker  and  Early,  but  to  be  subrogated  to  the 
lien  of  the  judgments  whidi  he  had  paid  ou£ 
of  his  private  means  to  the  extent  his  part- 
ners might  fall  in  arrears  to  him  on  settle- 
ment, and  to  subject  the  lands  owned  by 
£arly  at  the  time  of  the  rendition  and  dock- 
eting of  the  judgments  against  the  firm  to 
the  extent  that  Early  might  be  indebted  to 

And  wbere  one  partner  gives  a  mortgage  on 
bis  separate  property  as  collateral  secnrltf  for  a 
arm  debt  he  becomes  a  surety  for  the  flrm,  and  If 
bis  separate  estate  Is  first  applied  in  payment 
at  such  debt  he  or  his  separate  creditors  will  be 
entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee  as  against  the  partnership  funds. 
AverUl  V.  Louckse,  «  Barb.  470. 

And  where  two  members  of  a  firm  purchase 
land  In  trust  for  the  firm,  giving  their  notes 
and  mortgatre  back  to  secure  the  purchase 
money,  the  llrm  agreeing  to  pay  the  same  as  It 
falls  due,  and  one  of  such  partners  pays  the 
mortgage  to  save  the  flrm  property,  he  will  be 
subrogated  to  the  rights  of  the  mortgagee  so 
as  to  be  entitled  to  Interest  on  the  money  so 
paid.    McMillan  v.  James,  105  III.  194. 

And  to  StebblDS  v.  Willard,  K  Vt.  606,  the 
court  says  that  the  principle  Is  too  well  settled 
to  need  the  citation  of  authorities  that  one  part- 
ner may  pay  a  mwtgage  debt  and  keep  the  mort- 
SAge  oa  foot  until  reimbursed  the  moiety  paid 
for  the  other  partner. 

Where  two  of  three  partners  give  their  bond 
for  a  firm  debt  on  which  tbey  afterwards  con- 
fess judgment,  they  become  Indlvldoally  respon- 
sible and  the  partnwshlp  nature  of  the  debt  Is 
dlschai^ied ;  and  If  the  third  partner  thereafter 
pays  the  Judgment  having  ft  Indorsed  for  his 
use  the  partners  against  whom  the  Judgment  was 
rendered  cannot  resist  Its  collection  In  favor  of 
the  third  partner  on  the  ground  that  he  fras 
liable  for  the  Juc^ment  Jointly  with  them,  and 
that  his  payment  satisfied  the  Judgment.  Sydam 
V.  Cannon,  l  Houst.  (Del.)  431. 

Id  O'Bryan  v.  Neel,  84  Qa.  134,  10  S.  E.  698, 
three  partners  borrowed  In  their  Individual 
names  money  to  be  used  In  the  firm  buslnesa, 
the  lender  refusing  to  make  the  loan  to  the 
firm.  One  of  the  partners  paid  an  execution  Is- 
sued on  a  Judgment  rendered  against  the  mem- 
bers of  the  firm  taking  an  assignment  of  the 
judgment  and  eze^ticm.  The  court  held  tliat 
SDcb  partner,  or  his  transferee,  was  subrogated 
to  the  rii^ts  of  the  judgment  creditor  as  against 
subsequent  Judgment  creditors  of  the  firm  or 
the  other  partners,  under  Ga.  Code,  |  3S99,  pro- 
viding that  when  Judgments  have  been  obtained 
against  several  persons,  and  one  or  more  of  them 
has  paid  more  than  his  Just  proportion  of  the 
same,  be  or  they  may,  by  having  such  payment 
entered  upon  the  fieri  facias  Issued  to  enforce 
the  Judgment,  have  full  power  to  use  and  coa- 
trol  the  fieri  facias,  as  securities  In  fieri  facias 
control  the  same  agnlnst  principal  or  cosureties, 
and  shall  not  be  compelled,  as  heretofore,  to 
sue  the  debtors  for  the  excess  of  payment  on 
snch  Judgment.  The  reason  given  by  the  court 
for  Its  holding  Is  that  the  debt  was  not  in  reality 
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him  on  the  aettlemeut.  Early  and  wife  hav- 
ing on  thfc  5th  of  March,  1880,  aoli  and  con- 
veyed to  Mrs.  Ann  J.  Sands  three  small 
tracts  of  land  in  Giles  county,  five  eighths  of 
which  belonged  to  Early,  and  the  remaining 
three  eighths  to  his  wife,  complainant 
claimed  the  right  by  subrogation  to  subject 
the  five-eighths  interest  in  those  lands,  for- 
merly owned  by  Early,  to  Uie  payment  of  one 
half  of  the  judgments  against  the  firm  dis- 
charged .by  complainant  out  of  his  private 
means,  amounting  to  $4,574.87;  the  other 
partner,  Whittaker,  being  insolvent. 

The  circuit  court  decreed  that  Durham  was 
entitled  by  subrogation  to  the  rights  of  the 
judgment  creditors  whose  judgmenta  he  had 
paid  off,  and  subjected,  not  only  the  property 
ownetf  by  Karly  at  the  time  of  his  death, 
but  the  five-eighths  interest  in  the  land 
which  he  had  conveyed  to  Mrs.  Sands  in 

a  partnership  debt,  saying  that  the  fact  that 
the  money  borrowed  was  used  in  the  firm  busi- 
ness made  no  difference^  as  the  Indlvldoal  nesir 
bers  of  tbe  flrm  borrowed  the  money  in  tbelr  In- 
dividual names. 

II.  After  atuohttUm, 

a.  In  ffSMroL 

While  there  Is  a  conflict  In  tbe  authorities  as 
to  the  right  of  subrogation  where  a  partner  pays 
a  firm  debt  after  dissolution  ot  the  firm,  tlie 
decided  weight  of  anthorlty  Is  In  favor  of  such 

right. 

Thus,  Sands  v.  Dubhau  holds  that  where  a 
partnership  has  been  dissolved,  and  the  social 
assets  exhausted,  and  Judgments  subsequently 
recovered  against  the  members  of  the  flrm  on 
flrm  debts  liave  been  paid  by  one  of  the  partners, 
who  Is  not  in  arrears  to  the  firm,  out  of  his  In- 
dividual means  as  shown  by  a  settlement  of  the 
partnership  accounts,  he  Is  entitled  to  be  sub- 
rogated to  the  rights  of  the  creditors  whose 
Judgments  be  has  satisfied,  against  tbe  real  es- 
tate of  his  copartner  In  the  hands  of  a  sntwe* 
qnent  purchaser,  to  the  extent  to  which  his  pay- 
ments exceeded  his  proportional  part  of  the  lia- 
bility. 

And  Bowlett  v.  Grleve's  Syndics,  8  Usrt. 
(La.)  48S,  13  Am.  Dec.  296,  holds  that  one  part- 
ner, who  has,  at  the  expiration  ot  the  partner- 
ship, paid  all  the  firm  debts.  Is  subrogated  to 
the  rights  Of  tbe  flrm  creditors  on  the  Joint^' 
property. 

And  in  Ae  Smith,  16  Nat.  Bankr.  Beg.  118,  • 
Fed.  Cas.  No.  12,991,  the  court  said  that  there 
wan  no  reason  why  a  partner  who  bad  become 
surety  for  a  copartner,  sad  bad  paid  a  joint 
debt  out  of  his  Individual  means  after  final 
settlement  of  the  flrm  affairs,  Aonld  not  be  sub- 
rogated to  tbe  rights  of  tbe  creditor  of  both 
as  against  the  Individual  estate  of  the  other 
partner  for  bis  proportion  ot  tbe  joint  debt ;  but 
held  that  such  right  of  snbstltutlon  could  not 
arise  where  the  debt  was  a  social  debt,  and  was 
paid  with  social  assets,  at  least  as  against  tbe 
creditors  of  either  partner,  although  a  balance 
whicb  had  not  been  Judicially  ascertained  was 
due  from  one  partner  to  the  other,  and  the  lat-  j 
ter  had  gone  Into  bankruptcy.  _V 

Where  a  third  person  pays  a  decree  of  fore- 
closure of  a  mortgage  on  partnership  proper!* 
ft>r  the  benefit  and  on  the  procurement  of  ooe 
of  the  partners,  although  after  the  dissolution 
of  tbe  psrtnershlp,  he  Is  subrogated  to  tbe  rights 
of  tbe  mortgagee  for  tbe  purpose  of  procuring 
payment  from  the  other  partner  of  half  tbe 
amount  so  paid,  as  he  occupies  th*.  same  poai- 
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March,  1890,  to  the  payment  <rf  one  half  of 
the  judgments  ^id  by  Durham.  From  this 
decree  the  adminiBtrator  and  heirs  of  Mrs. 
Sands,  who  bad  died,  obtained  an  a)>|«al  to 

ihla  court. 

It  is  well  settled  that  one  partner  who  has 
paid  out  of  his  own  means  debts  of  a  part- 
nership of  which  be  is  a  member  may,  upon 
a  settlement  of  the  partnership  accounts, 
hare  contribution  from  the  otiier  partners 
of  their  due  proportion  of  the  debts  so  paid. 
It  is  also  well  settled  that,  where  one  in  the 
situation  of  surety  pays  the  debt  of  him  who 
ih  primarily  liable,  a]uity  will  put  him  in 
the  place  of  the  creditor  whose  debt  he  has 
discharged,  and  give  him  the  benefit  of  the 
securities  which  the  creditor  has  obtained 
from  the  principal  debtor,  and,  though  no 
assignment  is  actually  made^  equity  treats 
it  as  haying  been  done.  Ombba  v.  WytorSf 
32  Gratfc  120. 


tlon  which  the  partner  himself  would  hare  oc- 
capled  If  he  had  paid  the  mortsage.  Stebbloa 
T.  Wniard,  B3  Vt.  665. 

Where,  after  dissolution  of  a  partnership,  one 
of  the  partaera  executed  notea  to  the  other  to 
be  negotiated  for  money  by  aale  and  tranafec  for 
the  beneflt  of  the  firm,  and  the  latter,  without 
negotiating  the  notes,  paid,  out  of  hie  own 
means,  firm  debts  In  a  large  amount,  so  that, 
after  allowing  the  amount  of  the  notee,  there 
would  still  be  a  balance  coming  to  bim  from  the 
other  partner,  he  will  be  regarded  as  occnpylng 
the  attitude  of  an  assignee  of  such  notes  In 
caee  they  bave  been  assigned,  and  will  not  be 
mjolned  from  collecting  a  Judgment  recovered 
by  him  thereon.  TIbbetts  T.  Uagmder,  9  Dana, 
79. 

y  Where  one  partner  accepts  for  his  Individual 
beneflt  a  draft  in  the  firm  name  on  which  a 
Judgment  Is  obtained  against  the  firm  after  Its 
dtsaolutlon,  the  other  partner,  on  paying  such 
judgment  and  receiving  a  enbrogatlon  from  tbe 
creditor  to  ail  hli  rights  thereunder,  hae  the 
right  to  recover  back  from  tbe  former  partner 
tbe  entire  amount  of  the  Judgment  Hall  v. 
\  (ialennle,  18  La.  442. 

Where  partners  made  an  aaslgnment  for  cred- 
itors to  pay  tbe  firm  vedltors  In  full,  and  to 
pay  one  half  of  any  surplus  to  one  or  tne  part- 
ners, his  executors  and  assigns,  and  tbe  other 
half  to  certain  assignees  of  tbe  other  partner 
to  be  appropriated  to  a  certain  debt  due  from 
the  latter,  and  the  former  partner  on  the  same 
day  made  an  assignment  for  creditors  and  the 
joint  creditors  claimed  and  received  a  dividend 
on  the  funds  of  tbe  assignee  under  the  latter 
assignment,  and  there  was  a  surplus  thereby 
created  In  tbe  hands  of  tbe  assignees  under  tbe 
firm  sBslgnment  after  payment  of  firm  cred- 
itors In  fall,  the  assignees  who  paid  such  divi- 
dend were  subrogated  to  tbe  rights  of  the  firm 
creditors  as  to  such  surplus  to  the  amount  of  the 
dividends  paid,  so  as  to  be  entitled  to  preference 
to  that  amount  over  the  creditor  of  the  other 
partner  to  whom  bis  share  of  tbe  surplaa  was 
to  be  paid.   Ra  Swayne,  1  Cla^  (Fa.)  4lt7. 

Bee  also  Em  parte  Held,  2  Bose,  Bankr.  64, 
aupra,  I. 

But  where  one  partner  makes  an  assignment 
to  trustees  for  tbe  beneflt  of  creditors,  which 
operates  as  a  dissolution  of  tbe  firm,  and  the 
trustees  thereafter,  at  tbe  request  of  the  part- 
ner in  charge  of  settltog  tbe  firm  alfalrs,  pays 
oat  of  bis  own  funds  a  note  against  tbe  firm 
In  order  to  prevent  suit,  but  which  he  is  nnder 
no  obligation  to  pay,  be  Is  not  entitled  to  be  sub- 
rogated to  tbe  rights  of  the  original  holder  of 
the  note  as  against  any  of  tbe  partners  except 
54  U  B.  A. 


Snbro^tlou  is  the  eqmty  1^  which  a  peo" 
son  who  is  secondarily  liable  for  a  debt,  and 
has  paid  the  same,  is  put  in  Uie  place  of  the 
creditor,  bo  as  to  entitle  him  to  make  use  of 
all  the  securities  and  remedies  possessed  by 
the  creditor,  in  order  to  enforce  the  right  of 
exoneiation  as  against  the  principal  debtor 
in  the  same  T&nk.  with  himsdf.  To  entitle  a 
party  to  subrogation,  his  equity  must  be 
strong  and  his  caee  clear.  It  is  an  equity 
called  into  existence  for  the  purpose  of  en- 
abling a  party  secondarily  liable,  but  who 
has  paid  uie  debt,  to  reap  the  benefit  of  any 
securities  M'bich  the  creditor  may  hold 
against  the  principal  debtor,  and  by  the  use 
of  which  the  party  paying  may  then  be  made 
whole.  BlBpham,  Eq.  393.  But  says  this 
learned  snthor  (p.  396) :  "The  principle  of 
subrogation  fs  a  general  one^  and  will  apply 
to  every  instance  (exoept  in  tbe  case  of  a 
mere  stranger)  where  one  man  has  paid  a 

the  one  reqnestlng  him  to  make  the  payment, 
but  becomes  a  simple  contract  creditor  as  to  socb 
other  partners.   Conrad  v.  Bndi,  21  W.  Ta. 

8D6. 

Where  a  Judgment  was  obtained  against  two 
partners  as  such,  and  after  the  dissolntlon  of 

the  firm  one  of  them  tendered  the  amount  of  the 
Judgment  and  asked  that  It  be  majiced  to  bis 
use,  the  court  held  that  the  remedy  of  a  Judg- 
ment debtor  was  by  contribution  Instead  <a  sub- 
rogation, and  that  tbe  Pennsylvania  statutes  as 
to  settlement  after  dlssolation  did  not  affect 
the  case ;  and  also  said  that  the  courts  had  not 
generally  compelled  the  plalntllT  to  mark  a 
Judgment  for  the  use  of  another.  Pearce 
Yost,  1  W.  N.  C.  472. 

Where  at  the  time  a  bill  for  the  dissolution 
of  a  Arm  was  filed  by  one  partner  the  other  was 
Individually  liable  for  the  goods  purchased  for 
the  firm,  and  the  receiver  required  the  former 
to  give  his  notes  with  security  to  the  receiver 
for  one  half  the  value  of  such  goods  for  tbe 
use  of  the  merchants  who  sold  them,  and  snA 
partner  thereafter  conveyed  his  interest  In  the 
firm  property,  after  wblcb  the  receiver  recovered 
Judgment  on  tbe  notes  and  levied  on  and  sold  his 
interest  In  the  firm  property  notwithstanding 
such  conveyance,  the  other  partner  purchasing 
at  the  sale,  the  latter  will  not  be  subrogated  to 
the  rights  of  tbe  sellers  so  as  to  l>e  entitled  to 
maintain  a  suit  to  set  aside  the  conveyance,  as 
he  occupies  the  position  of  an  ordinary  vendee 
as  to  such  purchase  and  not  In  any  sense  that 
of  a  surety,  there  being  nothing  to  show  that  the 
protection  of  his  Interest  required  or  even  In- 
duced the  purchase.  Richmond  Harston,  15 
Ind.  134. 

Where  one  partner  conveyed  his  Interest  In 
the  firm  property  to  the  other  partner  subject 
to  firm  debts,  and  a  Judgment  for  an  Individual 
Indebtedness  was  soon  after  recovered  against 
the  former,  and  the  conveyance  was  thereafter 
declared  fraudulent  and  his  Interest  In  the  firm 
property  subjected  to  payment  of  such  Judg- 
ment, after  which  the  other  partner  entered  into 
a  partnership  with  two  other  persons,  and  tbe 
new  hrm  paid  off  a  mortgage  and  other  Indebt- 
edness of  the  old  firm,  and  made  extensive  re- 
pairs, the  new  firm,  which  agreed  to  pay  the 
debts  of  the  old  firm,  or  at  least  the  new  mem- 
t>er8,  are  not  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee  and  tbe  other  cred- 
itors whoso  debts  were  paid,  so  ss  to  deprive  the 
Judgment  creditor  of  his  rigbt  to  sell,  on  execa- 
tlon,  the  Interest  of  tbe  partner  against  whom 
be  obtained  the  Judgment,  as  there  Is  no  snbro- 
gation  where  one  pays  his  own  debts,  and  that 
was  all  that  was  done  In  paying  the  oMrtgage 
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debt  f«r  which  another  is  primarily  liable. 
The  right  will  not,  however,  exist  between 
partieH  who  are  equally  bound;  as,  for  ex- 
ample, copartners,  oo-oblij^rs,  and  cocon- 
tractt^  except,  of  cotuBe^  bj  virtue  of  a 
epecial  contract.  Such  special  contract  may 
exist,  for  example,  where  an  outgoing  part- 
ner takes  a  covenant  from  the  remaining 
members  of  the  firm  to  pay  the  partnership 
debts  and  save  him  harmless.'  He  standii. 
uiider  these  circumstances,  in  the  poeition 
ot  a  surety,  and  may  be  subrogated  to  the 
Temedies  of  the  creditor,  if  the  covenant  be 
not  fulfilled." 

A  partner  who  retires  tnm  the  firm,  and 
for  a  valuable  consideration  is  indemnified 
by  remaining  partners  a^inst  all  debts 
and  liabilities  ofuie  firm,  will  in  equity  be 
considered  a  surety  for  them,  and  subro- 
gated to  the  rights  of  the  creditor  to  whom 

and  other  debts  of  the  old  Arm.  Dill  T.  Toii; 
94  Ind.  SOO. 

b.  DebU  mttumed  by  one  or  more  partnert. 

Wb«re  one  or  more  partners  assume  on  the 
dissolution  of  the  firm  the  payment  of  specified 
firm  debts  or  all  such  debts,  the  other  partners 
occupy  the  position  of  sureties  aa  to  them,  and 
on  paying  the  debts  are  entitled  to  be  subrogated 
to  the  rights  of  the  creditors  whose  debts  are 
paid. 

Thoa,  wha«  Mie  of  the  partners  sells  hia  In- 
terest In  the  Arm  to  the  other  partners,  who  as- 
some  and  agree  to  pajr  the  firm  debts,  he  be- 
comes a  surety  as  to  the  other  partners,  and 
on  payment  of  any  of  the  debts  be  becomes  en- 
titled to  be  subrogated  to  the  rights  of  the 
creditora  Frow  J.  &  Co.'a  Estate,  73  Pa.  469. 
The  court  also  holds  that  where  the  old  firm 
had  given  a  note  on  which  the  retiring  partner 
was  liable,  which  the  holders  retained  on  tak- 
ing a  new  note  from  the  continuing  partners, 
and  the  retiring  partner  was  required,  because 
of  his  original  liability,  to  Indorse  a  new  note 
given  by  some  of  the  members  of  the  new  firm, 
he  was,  on  paying  the  same,  entitled  to  stand 
In  the  room  of  the  original  creditors,  and  to  a 
cession  of  the  note  of  the  old  firm. 

And  a  partner  who  goes  out  and  for  a  valu- 
able con^deratlon  is  Indemnified  by  his  co- 
partners against  all  debts  and  liabilities  of  the 
firm  stands  in  the  attitude  of  a  stranger,  as 
against  a  creditor  of  one  of  the  partners,  for 
his  individual  debt  whose  Judgment  has  been 
obtained  since  he  retired,  and  is  entitled  to  lub- 
rogation  fOr  a  debt  of  the  firm  paid  by.  him  for 
which  be  was  not  liable  as  between  himself 
and  his  copartners  at  the  time  be  retired. 
Scott's  Appeal,  86  Pa.  178. 

And  where  one  partner  on  the  dissolution  of 
the  firm  assumes  for  a  consideration  to  pay  the 
firm  debts,  the  other  partners  are,  as  between 
themselves,  sureties  for  him,  and  those  who  are 
tbns  sureties  may  advance  the  money  to  a  cred- 
itor obtaining  a  judgment  against  all  the  part- 
ners, and  have  such  Judgment  assigned  to  a  third 
par^  to  be  kept  alive  for  their  security,  and 
sech  transaction  will  not  operate  as  a  satisfac- 
tion of  the  Judgment.  Chandler  T.  Hlgglns, 
109  111.  602. 

And  where  one  partner  purchases  the  other's 
Interest  In  the  firm  baslneas,  agreeing  to  pay 
all  the  firm  debts  and  liabilities,  be  becomes  the 
principal  and  the  other  partner  a  surety  as  be- 
tween themselves;  and  the  latter  is  entitled, 
on  paying  any  debt,  to  the  bendlt  of  all  se- 
curities In  tbe  hands  of  the  creditor,  and  sueb 
creditor  cannot  object  to  bis  right  to  soch  se- 
54  L.B.  A. 


he  has  been  compelled  to  pay  a  firm  debt. 
24  Am.  t  Eng.  Enc.  Law,  p.  237.  Among 
the  authorities  cited  in  support  of  this  text 
it  the  case  of  ^ucAanan  v.  Clark,  10  Oratt. 
164. 

In  that  case  O,,  B.  ft  K.  were  principal 
obligors  in  a  bond.  B.  and  K.  put  money 
in  uie  hands  of  G.  to  pay  the  bond,  and  he 
bound  himself  to  pay  it,  out  failed  to  do  so, 
and  became  insolvent.  A  judgment  was  re- 
covered on  the  bond  against  the  three,  and 
B.  paid  it.  After  the  judgment  G.  conveyed 
bis  land  to  S.  to  secure  a  debt  due  to  him 
and  another  debt  dne  to  0.  Upon  a  Inll  1^  B. 
and  K.  against  S.  and  C.  to  subject  the  land 
conveyed  in  the  deed  to  S.  to  satisfy  the 
debt  B.  bad  paid,  the  court  held  that  it 
was  competent  for  O.,  B.  ft  K.  to  contract 
that,  as  between  themselves,  G.  should  be 
the  principal,  and  B.  and  K.  his  sureties, 

eurttles ;  and  sucb  partner  Is  released  to  the 
extent  that  the  creditor,  by  his  acts,  releases  the 
securities  which  he  would  otherwise  have 
against  his  copartner.  Johnson  v.  Young,  20 
W.  Va.  614. 

And  where  one  of  the  partners  on  the  dissolu- 
tion of  the  firm  promises  to  pay  a  debt  due  from 
the  firm  bot  falls  to  do  sov  and  the  other  part- 
ner indoces  his  brother  to  purctiase  the  claim 
and  take  ua  assignment  of  It,  the  debt  Is  not 
tbereby  extinguished,  and  recovery  may  be  had 
thereon  for  the  benefit  of  such  assignee,  ^tna 
Ins.  Co.  V.  Wires.  28  Vt.  98.  The  eoart  also 
said  that  tbe  partner  to  whom  the  promise  was 
made  became  a  mere  surety  for  tbe  debt  as  be- 
tween tbe  partners,  and  that  It  was  no  want  of 
good  faltb  in  him  to  procure  his  brother  to  buy 
the  claim  with  the  iatter's  own  money,  and  that 
the  cases  read  by  counsel  showed  that  If  the 
money  used  In  the  purcbase  bad  belonged  to 
tbe  partner  himself  he  might  still  keep  the 
claim  on  foot,  being  a  virtual  surety,  but  that 
it  was  not  necessary  to  dlacuss  that  point.  - 

And  where  a  partnership  Is  dissolved,  one 
partner  purchasing  the  firm  assets  and  agreeing 
to  assome  all  the  firm  llabllltlea,  and  giving  a 
lien  on  the  firm  effects  to  Indemnity  tbe  other 
partner  on  such  agreement  and  also  to  secure 
the  purchase  money,  and  both  partners  subse- 
quently become  insolvent,  tbe  creditors  of  the 
partner  whose  debts  are  Indemnified  against  may 
be  subrogated  to  the  rights  of  the  partner  In- 
demnifled.  Bock  Stove  Co.  v.  Johnson,  T  Lea. 
282. 

And  wbere,  on  tbe  dissolution  of  a  firm,  one 
partner  agrees  to  pay  a  firm  note,  and  gives  a 
mortgage  to  tbe  payee  as  security  to  him  for  the 
Indebtedness  and  also  as  Indemnity  to  the  other 
partner,  the  latter,  on  paying  the  note  or  any 
part  of  It,  Is  entitled  to  be  subrogated  to  the 
rights  of  the  payee  to  the  extent  of  such  pay- 
ment Conwell  V.  McCowan,  81  111.  285.  On 
a  prior  appeal,  53  111.  363,  relief  by  way  of  sub- 
rogation was  refused  to  meh  partner  bocanse 
It  did  not  appear  that  he  bad  paid  any  part  of 
the  firm  debt,  nothing  being  said  as  to  any  part- 
nership relation  existing  between  tbe  parties, 
tbe  statement  being  merely  that  he  was  surety 
on  the  note. 

And  where  on  the  dissolution  of  a  firm  one 
partner  receives  from  the  firm  money  with  which 
to  discharge  a  firm  liability  whereby  he  be- 
comes a  trustee,  and  he,  in  violation  of  the  trust, 
uses  such  money  for  tbe  parcbase  of  land  and 
the  erection  of  buildings  thereon  for  his  own  use, 
which  he  subsequently  transfers  to  bis  wife,  sh» 
receiving  tbe  same  with  notice  of  the  facts, 
and  the  other  partners  are  sabseguently  com- 
pelled to  psy  snch  firm  debt,  they  an^  aubrogated 
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and  that  *hi'*  had  been  done;  that  as  be- 
twera  B.,  K.,  and  O.  the  former  were  en- 
titled to  be  subrogated  to  the  lien  of  the 
judgment  creditor  upon  the  land;  and  that 
they  were  equally  entitled  aa  aeainat  pur- 
chasers from  G.,  who  did  not  snow  a  bet- 
ter equity.  The  opinion  of  the  court  recog- 
nizes that  partners  ordinarily  are  not  en- 
titled to  be  eubr<^ted  to  the  rights  of 
the  Arm's  creditor  holding  a  security 
for  a  debt  of  the  firm  paid  by  one  of  the 
partners  out  of  his  own  meana,  and  puts 
Its  adjudication  in  that  case  whereby  B.  and 
K.  were  subrogated  to  the  rights  of  the  judg- 
ment creditor,  whose  judgment  they  paid, 
solely  upon  the  ground  that  B.  and  K.  and 
G.  had  contracted  that,  as  between  them- 
selves, 0.  should  be  the  principal,  and  B. 
and  K.  his  Buretiee,  in  tne  debt;  for  the 
opinion  says:   "As  between  the  partners 

to  tbe  rigbta  of  the  creditor  to  follov  the  trust 
fond,  both  aa  against  the  partner  aod  bla  vrlte, 
to  whom  the  property  was  ttansferred.  Robin- 
son V.  Booa.  1&8  111.  SfiO,  28  N.  B.  821,  Afflnn- 
Ins  87  III.  App.  640. 
y  And  where,  on  a  final  Httlemflot  between  the 
/  partners.  It  Is  agreed  between  them  that  one  of 
them  shall -i)sy  epectfled  debts,  and  be  falls  to 
pay  them,  aod  Judgments  are  recovered  thereon 
against  both  partners  wblcb  tbe  other  partner 
pays,  be  oceoples,  as  to  the  fmner  partnw,  the 
position  of  a  surety,  and  Is  subrogated  to  all 
the  rights  of  the  creditors  ia  sach  Jadgmeota, 
BO  as  to  b(>  entitled  thereunder  to  maintain  an 
action  Rgftlnst  such  former  partner  to  set  aside 

N%  conveyance  by  blm  as  fraudulent.  Bwan  t. 
Smith,  57  Ulss.  548. 

*  And  where,  at  the  dissolution  of  a  firm,  one 
partner  assumes  all  tbe  business,  profits,  and 
rasponslbtlitles,  aud  agrees  to  Indemnify  tbe 
other  partner  against  all  debts  due  from  tbe 
firm,  and  the  latter  partner  Is  required  to  pay  a 
Jnd^eat  wblcb  bad  been  obtained  against  them, 
tbe  Judgment  creditor  agreeing  that  be  shall 
bare  tbe  benefit  of  the  Judgment  and  nse  his 
name  to  recover  the  money  from  the  continuing 
partner,  he  Is  to  be  considered  merely  as  a  sure- 
ty of  sach  continuing  partner,  and  entitled  to 
an  equitable  Hen  oo  bis  prop«ty  which  was 
bonnd  by  tbe  judgment  as  against  the  assignees 
for  the  benefit  of  creditors  of  the  latter.  Wad- 
dlDgton  V.  TredMiburgfa,  2  Johns.  Cas.  228. 

And  where  partners  enter  Into  an  agreement 
tor  the  settlement  of  their  affairs  by  which  one 
of  them  Is  to  pay  one  of  two  Jadgments  of  equal 
amount,  or  procnre  a  release  of  bis  copartner 
from  liability  thereon,  and  It  Is  agreed  that  It 
he  falls  to  do  so  the  other  partner  may  pay  both 
Judgments,  and  shall  In  that  case  have  tbe  right 
to  collect  from  such  copartner  the  amount  of 
one  of  such  jodgments,  and  the  second  partner 
Is  compelled  to  pay  both  Judgments,  be  Is  en- 
titled to  ose  one  ot  tbem  to  compel  bis  partner 
to  pay  the  amount  of  It,  both  under  the  agree- 
ment and  by  virtue  of  his  relation  as  surety,  aa, 
although  originally  partners,  such  second  part- 
ner becomes  practically  a  surety  for  the  other 
by  such  agreement.  Brown  v.  Black,  96  Fa. 
482. 

And  where  mill  property  owned  by  two  part- 
nere  is  subject  to  a  mortgage  which,  as  between 
thtm.  It  la  tbe  duty  of  one  of  tbem  to  pay,  and 
he  executes  a  mortgage  on  a  farm  received  in 
exchange  for  the  mill  property  to  replace  tbe 
mortgage  therem,  which  the  mortgagee  at  first 
refuses  to  accept,  bat  afterwards  recognises  as 
an  accepted  security,  taking  from  the  other  part- 
ner his  individual  mortgage  and  assigning  the 
mortgage  on  tbe  farm  to  blm,  an  equity  arises 
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and  the  creditor,  th^  were  all  equally 
bound,  and  no  understanding  and  agree- 
ment as  between  tbemselves  could  change 
that  relation.  BO  aa  to  impair  his  right.  But 
there  was  nothing  in  that  relation  which 
would  prevent  the  parties,  as  between  them- 
selves, from  assuming  tbe  relation  of  prin- 
cipal and  securities." 

The  ground  upon  which  some  of  the  ad- 
judicated cases  hold  that  a  partner  of  a 
losing  concern,  paying  a  debt  <h  a  lien  cred- 
itor of  the  firm,  cannot  have  subrogation  to 
the  rights  of  the  creditor,  is  that  payment 
by  a  coprincipal  extinguishes  the  debt,  and 
leaves  no  right  of  subrogation.  It  is  more 
accurately  stated  by  Strong,  J.,  in  the  well- 
considered  case  of  ifoCormtoX;  t.  Incin,  35 
I'a.  Ill,  thus:  "The  reason  why  subroga- 
tion is  not  allowed  to  one  partner  as  against 
his  copartner,  or  to  one  merely  a  joint 

In  bla  favor  entitling  him  to  ask  Indemnity 
through  such  mortgage.  Laylln  v.  Knox,  41 
Mich.  40,  1  N.  W.  91S. 

And  where  two  partners  give  to  the  third  tbe 
m<mey  to  pay  a  joint  and  several  single  bill  of 
tbe  partners  givm  for  a  firm  debt  wbldi  be 
agrees  and  binds  bfmself  to  pay  but  falls  to  do. 
and  one  of  the  other  partners  pays  a  Jndgmenc 
obtained  on  such  bill,  the  latter  Is  entitled  to  be 
subrogated  to  tbe  rights  of  the  Judgment  cred- 
itor as  against  the  partner  making  neb  prom- 
ise and  purchasers  from  him  after  the  rendition 
of  the  Judgment,  as  by  his  agreement  to  pay  the 
debt  be  becomes,  ae  between  tbe  partners,  the 
principal,  and  his  copartners  are  sureties  only : 
and,  although  the  Judgment  la  In  fact  extin- 
guished by  the  payment,  It  is  kept  alive  In  the 
contemplation  of  equity  for  tbe  benefit  of  tbe 
surety.    Buchanan  v.  Clark,  10  Qratt.  164. 

And  where  one  of  two  partners  agrees  with 
tbe  other  to  pay  for  oxen  purchased  by  the  firm 
by  ^vlng  Ms  note,  and  tbe  seller  refuses  to  ac- 
cept such  note  as  payment,  and  the  other  part- 
ner pays  him.  It  bebog  agreed  between  tbem 
that  the  seller  should  retain  the  note  and  pay 
over  to  the  partner  paying  blm  anything  he 
may  receive  from  the  other  partner  on  such 
note,  and  the  former  partner  subsequently  pays 
the  latter  partner  a  certain  pa  cent  of  bis  In- 
debtedness to  blm,  obtaining  a  dlsehai^  from 
all  further  liability,  and  thereafter  makes  a 
payment  on  the  note,  the  amount  so  paid  belonga 
to  such  other  partner,  aa,  mi  paying  the  debt 
represented  by  such  note,  he  becomes  entitled 
by  subrogation  to  all  tbe  securities,  and  avails 
of  securities,  which  the  creditor  has  or  after- 
wards receives  on  the  d^t.  Field  v.  Hamilton, 
45  Vt.  85. 

And  where  one  of  two  partners  gives  collat- 
erai  security  to  a  surety  on  a  debt  due  from  the 
firm,  and  afterwards  purchases  the  interest  of 
the  other  partner,  agreeing  to  asaume  such  debt 
and  all  other  firm  debts,  the  latter  partner,  al- 
though continuing  to  occupy  the  position  of  a 
principal  as  to  auch  surety  and  tbe  creditor,  be- 
comes a  surety  as  to  his  copartner ;  and  where 
a  Judgment  for  the  debt  Is  levied  on  and  paid 
from  bis  individual  property  be  becomes  en- 
titled, aa  a  cosurety  of  the  original  surety,  to 
the  collaterals  held  by  him.  or  a  sufDcleot 
amount  to  Indemnify  blm  for  such  payment  as 
against  a  snbseqnent  judgment  creditor  of  tbe 
continuing  partner.  Butler  v.  Birkar,  IS  Ohio 
St.  614. 

Bat  Orlffin  V.  Orman,  9  Fla.  22,  holds  that 
where  two  partners  sell  the  firm  property  to  a 
third  partner,  agreeing  that  it  shall  be  his  ex- 
clusive property,  and  he  agrees  to  pay  all  tbe 
firm  debts,  giving  his  bond  with  seearlty  that 
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debtor  u  against  his  oodebtor,  is  because, 
aa  between  them,  there  li  no  obligation  to 
pay  the  debt  resting  upon  one  superior  to 
that  which  rests  upon  tne  other."  See  also 
Dering  v.  WinoIieUea,  1  Cox,  Ch.  Cas.  318, 
1  White  &  T.  Lead.  Cas.  in  Eq.  pt  1.  p.  148, 
and  Sheldon,  Subrogation,  H  170,  171. 

Oounael  for  appeUee  contends  that  the 
rule  is  changed  the  statute  (Code,  } 
2855)  passed  in  1849,  whereby  partner^ip 
debto  are  now  joint  and  several;  and  also 
cites  Morris  v.  ilorria,  4  Gratt.  293,  in  sup- 
port of  the  further  contention  that,  because 
the  partnership  debts  are  nov  joint  and  sev- 
eral, one  partner  who  pays  off  the  creditor's 
debt  with  his  own  private  means  is  entitled 
to  be  subrogated  to  the  creditor's  right. 
That  ease  only  held  that  a  surrivixig  part- 
ner, having  paid  the  partnership  debts  of 
a  losing  ooneem,  is  entitled  to  be  substi- 


tuted, for  the  amount  that  the  estate  of 
the  deceased  is  indebted  to  him  on  that  ac- 
count, to  the  rights  of  the  creditors  of  the 
firm  whose  debts  he  has  paid;  that  is,  the 
surviving  partner  paying  the  debts  is  en- 
titled to  share  in  the  separate  estate  of  the 
deceased  partner.  But  this,  as  was  said 
by  Sheldtni  in  his  work  on  Subrogation  (S 
171,  supra),  is  upon  the  ground  that  by 
virtue  of  the  partnership  agreement  to  con- 
tribute to  losses  the  partner  paying  a  firm 
debt  out  of  his  private  property  may  in 
equity  enforce  contribution  from  his  co- 

fartner,  rather  than  by  way  of  subrogation, 
n  other  words,  the  doctrine  of  subrogation 
does  not  ordinarily  apply  as  between  copart- 
ners, though  the  right  exists  to  have  con- 
tribution iTom  each  other,  wfacve  one  has 

C' out  of  his  privato  means  a  debt  of  the 
,  which  is  not  repaid  to  him  out  of  the 


be  will  do  so,  and  a  judgment  tot  a  firm  debt  Is 
recovered  against  the  two  retirlnc  partners 
alone,  wblcb  they  psy,  they  cannot,  on  the  doe- 
trine  of  subrogation  or  substitution,  use  ezecU' 
tlons  on  such  judgment  to  subject  tbe  property 
BO  sold  to  tbe  third  partner  In  payment  thereof, 
as  tbe  doctrine  of  subrogation  does  not  apply, 
and  the  judgment  debtors  are  not,  as  to  credit- 
ors, sureties  for  the  tbird  partner,  and  the  cred- 
itors themselves  could  not  subject  such  property 
■o  sold  In  good  ftiltb  to  tbe  payment  of  tbe  Arm 
debts  until  they  bad  exhausted  tbdr  remedies 
at  law  against  the  partnership. 

Where,  on  tbe  dlssolntlon  of  a  flm,  one  part, 
ner  took  tbe  stock  of  goods,  agreeing  to  pay  their 
cost  price  to  tbe  other,  who  was  to  take  tbe  book 
accounts  and  notes  and  assume  the  firm  Indebt- 
edness, and  who  aarigned  to  one  becoming  surety 
for  bin  certain  prt^ertj,  loclnding  tbe  debt 
dne  from  the  former  partner  for  the  stock  of 
goods,  and  joint  Judgments  were  obtained 
against  tbe  partners  and  tbe  surety  by  firm 
creditors  which  tbe  surety  paid,  be  Is  entitled 
to  be  subrt^ted  to  tbe  rights  of  tbe  creditors  as 
against  the  former  partner  who  had  paid  no  part 
of  tbe  price  of  the  stock  of  gooda  altboogfa  bis 
copartner  bad  Obtained  Judgment  therefor 
sgalnst  him,  and  by  virtue  of  sncb  rights  could 
impeach  a  fraudulent  transfer  of  his  property 
made  by  such  former  partner.  Highland  v.  High- 
land, 6  W.  Ta.  68. 

^  C.  Osstft  of  partnm 

Where  tbe  Arm  has  been  dissolved  by  tbe 
death  of  one  of  Its  members  and  either  the  sur- 
viving partner  or  tbe  estate  of  tbe  deceased  part- 
ner has  paid  more  than  Its  share  of  tbe  firm 
debta  the  one  so  paying  Is  entitled,  according  to 
the  weight  of  authority,  to  be  sabregated  to  tbe 
rights  of  tbe  creditor  for  tbe  pnrpose  of  recov- 
"^rlng  the  excess  so  paid. 

^  Tbos,  where  partners  give  their  Joint  and  sev- 
eral obligations  for  a  firm  debt  and  the  survivor 
pays  sncb  obllgstlon,  be  Is  entitled  to  be  subro- 
gated to  tbe  rights  of  the  creditor  against  the 
estate  of  tbe  deceased  partner  for  bis  propor- 
tionate Bbare  of  tbe  debt  thus  paid.  Morris  v. 
Morris,  4  Gratt.  298. 

And  where  Judgments  sre  recovered  agalntt 
surviving  partners  and  tbe  administrators  of  a 
deceased  partner,  and  one  of  the  surviving  psrt- 
ners  pays  tbe  judgments  In  full  to  protect  hie 
own  property  from  sale,  tbe  admlnletrator  pay- 
ing no  part  of  tbe  same  and  procuring  a  final 
settlement  of  bis  aeeoants  to  prevent  tbe  -filing 
of  claims  against  the  estate^  snch  psyment  did 
not  extinguish  the  Judgments,  under  Ind.  Rev. 
Stat.  1881,  i  1219,  providing  that  any  uoe  of 
severs!  Judgment  d^ndants  having  paid  and 
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satisfied  the  plaintiff  Aall  have  tbe  remedy 
against  tbe  eodefendants  or  cosureties  to  collect 
of  them  the  ratable  proportions  each  Is  equitably 
bound  to  pay  given  by  |  1214,  which  provides 
that  when  any  defendant  surety  In  a  judgment 
ahall  be  compelled  to  pay  any  judgment  or  any 
part  thereof,  or  shall  make  any  payment  which 
Is  applied  upon  such  Judgment  by  reason  of  the 
suretyship,  the  Judgment  shall  not  be  discharged 
by  such  payment,  but  shall  remain  In  force  for  the 
use  of  the  surety,  and  after  tbe  plaintiff  Is  paid 
so  much  of  the  judgment  as  remains  unsatisfied 
may  be  proaeculed  to  execution  tor  his  use. 
Harter  v.  Booger,  188  Ind.  161.  87  N.  E.  BBS. 

Where  judgments  against  a  firm,  one  of  the 
members  of  which  is  dead,  are  satisfied  nut  of 
the  decedent's  estate,  bis  representatives  are 
entitled  to  have  the  creditor  assign  the  judg- 
ments, and  to  recover  therew  against  tiie  sar> 
vlvlng  partner  one  half  the  amount  of  such 
Judgments.  Sells  v.  Hubbell,  2  Jobus.  Ch.  394. 
The  court  sajs  in  this  case  that  It  would  be  a 
tbing  almost  of  course  for  equity  to  allow  the 
representatives  of  a  deceased  partner,  who  had 
to  pay  the  whole  debt,  to  be  substituted  In 
place  of  the  creditor.  In  order  to  recover  from 
tbe  surviving  partner  or  bis  estate  a  moiety 
of  what  they  had  paid,  and  that  nothing  could 
stay  the  proceeding  for  that  purpose  but  an 
allegation  of  the  surviving  partner  that  he  was 
the  creditor  partner,  and  that  the  estate  of  the 
deceased  parbter  owed  him  a  balance  as  much 
aa  or  more  than  it  bad  Iwai  obliged  to  pay, 
which  would  render  tbe  taking  of  an  account 
necessary. 

And  in  Dablgren  t.  Dnncan,  T  Smedes  A  M. 
280,  tbe  court  said  that  If  the  firm  creditors 
proceed  against  the  estate  of  a  deceased  part- 
ner, and  it  pays  more  than  Its  proportionate 
abare  of  the  firm  debts,  bis  representative  will 
stand  In  the  place  of  such  creditors,  and  be  sub- 
stituted to  their  rights  In  referwce  to  the  other 
partners.  ■ 

And  whM«  one  partner  gives  his  IndivldosI 
bond  and  mortgage  for  a  flm  debt,  which  debt 
is  paid  after  such  partner's  death  from  bis  in- 
dividual property,  his  estate  Is  subrogated  to 
tbe  rights  of  such  creditor  In  tbe  partnership 
assets,  and  should  be  allowed  Interest  on  snch 
payments  from  such  assets  histead  of  from  tbe 
funds  of  the  surviving  partnsr.  O'es  v.  Humph- 
ries, 49  8.  C.  2fi3,  27  S.  B.  101.  Uclver,  Ch.  J., 
and  Pope,  J.,  dissented  In  this  case,  holding  that 
tbe  estate  of  tbe  deceased  partner  was  not  en- 
titled to  Interest  at  all,  and  In  any  event  only 
on  the  amoont  of  tbe  excess  received  by  the  de- 
ceased partner  after  deducting  from  the  latter 
amount  the  amount  of  the  debt  so  paid  out  of 
bis  estats. 
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social  assets.  To  entitle  a  partner,  paying 
out  of  his  private  means  debts  against  the 
firm,  to  be  subrogated  to  the  rights  of  the 
creditors  whose  debts  he  has  bo  paid,  the 
relations  ordinarily  existing  between  copart- 
ners must  have  been  changed  hj  an  agree- 
ment between  them  whereby  they  adsumed 
the  relation  of  principal  and  surety.  Bu- 
chanan  v.  Clark  and  other  authorities, 
aupm.  There  was  no  such  agreement  in  the 
case  at  bar,  and  appellee  was  therefore  not 
entitled  to  be  subrogated  to  the  rights  of 
the  judgment  creditors  whose  ju^menta 
against  the  firm  of  D.  U  Whittoker  ft  Co. 
he  paid. 

Much  stress  is  laid  by  connsel  for  appel- 
lee upon  the  constructive  notice  to  Mrs. 
Sands  of  the  rendition  and  docketing  of 
these  judgments,  and  the  actual  notice  she 
is  claimed  to  have  had  when  she  bought  the 
land  from  Karly;  but  leaving  out  of  view 
the  testimony  goii^;  to  show  that  die  was 
misled  1^  the  statements  made  by  appellee 
to  her  agent,  Hall,  who  purchased  the  land 
for  her,  and  conceding  that  she  had  both 
oonstructive  and  actual  notice  of  tbe  judg- 
ments at  the  time  of  the  purchase,  it  does 
not  alter  the  case;  for  she  may  have  ac- 
tually known  of  the  existence  of  the  judg- 
ments on  the  dodcet,  yet  she  also  knew  that 
th^  were  jndcments  against  the  partno*- 
ship  of  D.  Ll  Whittaker  ft  Co.,  that  each 


member  of  tbe  firm  was  primarily  bound  for 
their  payment,  and  that  appellee  was  vA- 
vent.  The  only  risk  she  ran  in  taking  a 
conveyance  of  Early's  portion  of  the  land 
from  Early  and  wife  waa  that  the  judg- 
ments would  not  be  paid  by  the  firm  or 
either  of  the  partners,  and  could  not  bn 
made  out  of  either  of  them.  They,  however, 
having  been  paid  by  appellant,  without  a 
special  contract  or  agreement  changing  the 
relations  ordinarily  existing  between  co- 
partners, .whereby  be  becaxae  surety  for  the 
other  partners,  are  no  longer  enforceable 
OB  the  lands  alienated  by  Early  to  Mrs. 
Sands.  Therefore  the  decree  appealed  from, 
in  BO  far  as  it  holds  the  contraiy,  is  er- 
roneous, and  will  be  reversed  and  annulled, 
and  the  cause  remanded  to  the  circuit  court 
for  such  further  proceedings  therein  as  may 
appear  proper,  in  accordance  with  the  liews 
expressed  in  this  opinion. 

Bleljr,  J.,  absent. 

A  petition  for  rehearing  having  been 
granted,  WUttle.  J.,  on  Hiarch  14,  VOOl, 
handed  down  the  ftdlowing  additiiniBl  opin- 
ion: 

An  opinion  was  handed  down  in  this  case 
in  June,  1900,  but,  this  court  not  being  satiir- 
fi^  with  the  conclusion  then  reached,  a  re- 
hearing was  granted. 


Where  the  widow  ot  a  deceased  partner,  by 
whose  will  tbe  partnership  was  to  be  conttnaed, 
paid  off  certain  notes  fflreo  by  the  firm  and  ae- 
cDred  by  mortgage  with  tbe  ooderstandlng 
amoog  all  the  parties  that  she  shonld  be  subro- 
gated to  that  extent  to  the  rights  tit  tbe  mort- 
gagee, and  some  two  years  thereafter  she  Joined 
with  the  flurrlvlng  partner  In  executing  a  surety 
deed  to  a  creditor  of  tbe  flnn  to  whom  the 
mortgage  had  been  assigned,  reciting  that  tbe 
deed  waa  given  ■Dbje<!t  to  sneh  mortgage,  and 
stating  the  amount  dae  on  tbe  mortgage,  which 
did  not  Include  the  amount  so  paid  by  her,  noth. 
Ing  being  said  as  to  her  rights  by  subrogation, 
and  there  being  a  covenant  that  the  premises  In- 
cluded In  the  deed  were  tree  and  clear  of  all 
encnmbrances  except  such  mortgage,  the  right 
of  sabrogation,  If  It  ever  existed,  Is  thereby 
waived  as  against  the  grantee  In  such  security 
deed.  Ferris  v.  Van  Ingen.  110  Qa.  102,  85  8. 
E.  347. 

Where  different  Judgments  for  tbe  same  firm 
debt  are  recovered  against  the  snrvlvlng  partner 
and  the  administratrix  of  the  deceased  partner, 
tlie  administratrix  cannot,  on  paying  the  Judg- 
ment, take  an  ssslgnment  of  It  to  herself  for 
the  purpose  of  having  execution  thereon  sgslnst 
the  survivor,  as  under  the  Alabama  statute  au- 
thorizing suit  to  be  broqpbt  against  the  repre- 
sentatives Of  a  deceased  partner  the  Brm  debts 
are  a  Bf^veral  charge  on  the  snrvtvor  and  admln- 
iBtratrlx,  although  the  survivor  Is  primarily  li- 
able, and  the  satisfaction  of  the  Judgment 
against  either  Is  tbe  extlngolsbment  ot  the  right 
iagalnst  both.    Bartlett  r.  UcRae,  4  Ala.  088. 

And  where  a  Judgment  on  a  firm  debt  Is  re- 
covered against  the  aurvlving  partners,  and  the 
amount  of  It  Is  afterwards  paid  to  the  Judgment 
plaintiff  by  a  third  person  with  funds  furnished 
by  one  of  the  survivors  and  the  executor  of  the 
deceased  partner,  an  assignment  ot  tbe  Judgment 
which  la  made  to  such  tblrd  person  for  the  pui> 
pose  of  keeping  the  Judgment  alive  and  enforc- 
ing It  against  the  other  survivor  Is  without  ef- 
fect, as  the  payment  from  those  who  were  !!• 
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able  to  pay  satisfied  the  Jndgment  in  fall,  and 
it  conld  not  be  kept  alive  tor  tbe  benefit  of  those 
paying  It,  as.  It  a  Jndgment  Is  paid  by  one  who 
Is  a  principal  and  as  such  tmnnd  to  pay  It  b« 
cannot,  by  taking  an  assignment  of  It  In  his 
own  name  or  that  of  another,  keep  it  alive 
to  enforce  payment  from  his  eoprtndpal. 
Hogan  V.  Rej^nolds,  21  Ala.  ItO.  56  Am.  Dec. 
236.  No  question  seems  to  have  been  made 
in  this  case  but  that  the  judgmmt  waa  satia- 
lled  to  tbe  extent  that  the  snrvlTlnc  partner's 
money  was  used  In  paying  therefor. 

And  In  Singiser's  Appeal,  28  Pa.  824,  the 
court  held  that  the  administrator  of  a  deceased 
partner  conld  not  claim  a  pro  roto  dividend  from 
the  assignee  for  creditors  of  tbe  survivor  tor  one 
half  tbe  amount  of  firm  debts  paid  by  saeb  ad- 
ministrator where  the  accounts  and  eqnltles  of 
the  parties  had  not  l>e«n  adjusted,  and  said  that 
the  doctrine  of  sabrogation  did  not  apply  In  tbe 
case  of  Joint  debtors  or  partnen^  and  that  tbe 
administrator  waa  not  a  sarstr. 


ni.  CoaolMloa. 


Where  one  partner  during  the  existence  ot  the 
partnership  pays  a  Arm  debt  on  which  all  of 
tbe  partners  are  equally  liable  no  rl^t  of  sat»- 
rogatlon  exists  In  his  favor  according  to  tbe 
weight  of  authority, — at  least  until  It  Is  sbown 
by  a  partnership  accounting  that  a  balance  Is 
due  him.  But  when  tbe  partnership  has  been 
dissolved  by  death  ot  one  partner  or  otherwise, 
and  the  partnership  accounts  have  been  settled, 
and  one  partner,  or  the  estate  of  a  deceased 
partner,  thereafter  pays  a  firm  debt,  the  right 
ot  subrogation  exists,  according  to  the  weiftht 
of  authority.  And  if  one  partner  has  agreed 
to  pay  a  particular  debt  or  all  tbe  firm  debtsi. 
the  -partners  occnpy  the  posltltm  of  principal 
and  surety  as  between  themselves,  and  If  tbe 
other  partner  thereafter  pays  sueh  debt  or 
debts  the  right  <tf  sabrogation  sxlsts  In  Ms 
favor.  J.  H.  H.  ^ 


Digitized  by  VjOOg 


1900. 


SAHDS'S  ADHINDTIt&TOlt  V.  DURHAH. 


623 


There  is  but  this  single  gueetion  preuonted 
for  decision :  Where  a  partnership  has 
been  dissolved,  and  the  social  assets  ex- 
hausted, and  judgments  subsequently  re- 
covered against  the  members  of  the  firm  on 
partnership  debts  have  been  paid  by  one 
of  the  partners,  who  is  not  in  arrears  to  the 
flnn,  out  of  his  individual  means,  and  this 
IS  shown  by  a  settlement  of  the  partnership 
accounts,  is  the  partner  who  has  paid  the 
judgments  entitled  to  be  subrogated  to  the 
rights  of  the  creditors  whose  judgments  he 
has  satisfied  against  the  real  estate  of  his 
copartner,  in  the  hands  of  a  subsequent  pur- 
chaser, to  the  extent  to  which  his  paynients 
exceed  his  proportional  part  of  the  liability  1 

Tlie  doctrine  of  subrogation  is  independ- 
ent of  any  mere  contractual  relations  exist- 
ing between  the  parties  to  be  atfected  by  it, 
ai^  involves  the  equitable  principle  that 
where  one  who  is  secondarily  liable  bas  paid 
the  debt  of  another,  who  is  primarily  liable 
therefor,  he  will,  in  equity,  be  substituted 
to  all  the  rights  and  remedies  of  the  creditor 
against  the  party  whose  share  of  the  joint 
liability  he  has  been  compelled  to  discharge. 
Sheldon,  in  his  work  on  Subrogation,  states 
the  doctrine  thus:  "The  usual  rule  is  that 
one  of  several  joint  debtors  will,  as  against 
his  codebtOTS,  ordinarily  be  subrogated  to 
the  securities  and  means  of  payment  of  the 
common  creditor  whom  he  luts  satisfied,  so 
as  to  enable  him  to  recover  from  his  co- 
debtors,  by  means  thereof,  their  proportion- 
al shares  of  the  indebtedness  which  he  has 
discharged;  and  this,  as  in  other  cases  of 
subrogation,  arises  rather  from  natural  jus- 
tice than  from  contract.  Each  joint  debtor 
ia  regarded  as  a  principal  debtor  for  that 
part  of  the  debt  woich  m  ought  to  pay,  and 
as  a  surety  for  his  codebtws  as  to  tnat  part 
of  the  debt  which  ought  to  be  discharged  by 
them."  Sheldon,  Subrogation,  S  citing 
Morrow  t.  Peyton,  8  I^igh,  54;  Boyd  r. 
Bovd,  3  Oratt.  113. 

Subrogation  has  been  denominated  as  one 
of  tha  benevolenoea  of  the  law,  created,  fos- 
tered, and  enforced  in  the  interest  and  for 
the  promotion  of  justice. 

In  England,  and  in  a  few  of  the  states  of 
the  Union  which  have  adopted  the  English 
rule,  the  application  of  the  doctrine  is  very 
mudi  restricted.  Indeed,  prior  to  an  act  of 
Parlianieut  ( SUt.  19  &  20  Vict.  chap.  97 } , 
the  conrts  had  held  that  even  a  surety  who 
saUsfted  a  judgment  against  himself  and 
hia  principal  was  not  entitled  to  be  subro- 

gated  to  the  rights  of  the  creditor,  and  to 
ave  the  judgment  kept  alive  for  his  bene- 
fit (Copij  V.  Middleton,  Turn.  A  R.  220; 
Hodgson  v.  8haw,  3  Myl.  &  K.  190) ;  but, 
by  the  act  of  Parliament  aforesaid,  the  doc- 
trine WHS  extended  to  sureties. 

With  the  exception  of  the  courts  of  Ala- 
bama, Vermont,  and  North  Carolina,  the 
Bngliith  rule  has  not  been  followed  in  this 
country. 

In  most  of  the  other  states  it  has  been  ex- 
tended nntiU  in  its  practical  application,  it 
has  been  deemed  broad  enough  to  cover 
every  instance  in  which  one  party  has  been 
required  to  pay  a  debt  for  which  another 
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in  priirmrily  answerable,  and  which  inequi- 
ty and  good  conscience  ought  to  be  dls- 
chargHl  by  the  latter. 

In  no  other  jurisdiction  has  the  doctrine 
been  more  firmly  adhered  to,  or  more  lib- 
erally expounded  and  applied,  to  meet  the 
exigencies  of  particular  cases,  than  in  Vir- 
ginia. 

In  Pourell  v.  White,  11  Leigh,  309,  this 
court  expressly  repudiated  the  doctrine  of 
Copia  y.  Middleton,  Turn,  &  T.  229,  and 
Jones  V.  Davids,  4  Rusa.  Ch.  277.  In  a  re- 
view of  these  cases  found  in  a  note  to  Bering 
V.  Winehelsea,  1  White  ft  T.  Lead.  Cas.  in 
Kq.  pt.  1,  p.  140,  it  was  remarked:  "In  thp 
more  recent  case  of  Povjell  v.  White,  11 
Leigh,  .309,  the  decisions  in  Copia  v.  Middlf- 
ton  and  Jones  v.  Davids  were  thoroughly  ex- 
amined in  the  court  of  appeals,  and  the  Vir- 
ginia practice  was  vindicated  against  tbf 
authority  of  Lord  Eldon,  with  distinguished 
and  convincing  ability." 

This  court  said  in  Endera  v.  Bnme,  4 
Rand.  (Va.)  447:  "It  has  nothing  of  form, 
nothing  of  technicality,  about  it;  and  he 
who,  in  administering  it,  would  'stick  in  the 
letter,'  forgets  the  end  of  its  creation,  and 
perverts  the  spirit  which  gave  it  birth.  It 
it>  the  creature  of  equity,  and  real,  essential 
justice  is  its  object. ' 

In  Tompkins  v.  MitoheU,  2  Rand.  (Va.  i 
428,  it  was  mforced  in  behalf  .of  the  princi- 

?ial  debtor  against  a  codebtor,  where  tho 
ormcr  had  paid  more  than  his  proportion 
of  the  debt,  by  substituting  him  to  the  rights 
of  the  creditor  whose  vendor's  lien  he  natl 
discharged;  the  court  holding  tiiat,  as  be- 
tween themselves,  each  was  a  principal  debt- 
or for  his  one  half  of  the  debt,  and  tiie  one 
paying  more  than  one  half  was  surety  as 
to  the  excess  paid  by  him. 

In  Whcatlvy  v.  Calhoun,  12  Leigh,  264,  37 
Am.  Dec.  054,  the  parties  were  partners. 
The  original  debt  was  a  joint  obligation,  but 
not  a  partnership  debt.  Subsequently  the 
firm  made  its  notes  therefor,  and  secured 
them  1^  a  lien  on  the  properly  for  ^fch 
the  debt  was  created.  Aftarwarda  one  of 
the  partners  paid  the  ratire  debt,  and  he  was 
subrogated  to  the  lien  of  ,Uie  creditor  whose 
debt  he  had  satisfied. 

In  Oatewood  v.  Oatewood,  75  Va.  415,  it 
was  declared  that  subro^tioa  would  be  en- 
forced ill  favor  of  sureties  and  others  who 
are  required  to  pay  in  order  to  protect  their 
own  interest. 

In  Dohyns  v.  Raxcley,  76  Va.  537,  the  cchi- 
sideration  of  real  estate  sold  and  conveyed 
by  Fulton  to  Rawley  and  Davis  jointly  wan 
$5,000,  for  the  payment  of  which  they  exe- 
cuted their  joint  bonds.  In  a  subsequent  di- 
vision of  the  land  between  the  purchasers. 
Rawley's  parcel  was  rated  at  $3,000,  and 
Davis's  at  $2,400,  and  in  this  proportion 
thev  were  to  discharge  their  joint  indebted- 
nesi  to  Fulton.  It  was  held  that  the  legal 
effert  of  the  arrangement  was  that,  as  be- 
tween the  two  purchasers  and  in  relation  to 
each  other,  they  were  principal  debtors  for 
their  respective  portions  of  the  purchase 
money,  and  each  waa  surety  for  the  other's 
portion,  and  that,  if  «ther  paid  mmre  than 
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hia  a^eed  share,  he  bec&me  ratitied  to  all 
the  nglttn  and  reiiiediea  of  a  surety — ^to 
subrogation  among  the  rest — against  the 
other  for  repayment  of  such  excess. 

Thifl  printiiple  was  recognized  in  Horton 
T.  Bond,  28  tiratt.  625,  as  the  true  ground 
for  substitution  to  enforce  contribution 
among  cosureties.  It  was  there  said: 
"Sureties  are  not  only  sureties  for  the  prin- 
cipal debtor  for  the  whole  debt,  but,  as 
among  themselves,  tbciy  are  each  surety  for 
the  other  to  the  extent  of  the  excess  «  the 
whole  debt  beyond  his  proportionate  part 
thereof." 

In  Pace  v.  Pace,  95  Va.  792,  44  L.  R.  A, 
469,  30  S.  E.  361,  it  was  held  that  the  lia- 
bilities of  a  decedent's  estate  and  the  rights 
of  his  creditors  are  flxed  by  his  death.  If 
at  that  time  a  creditor  has  the  right  to  prove 
a  debt  asainst  a  decedent's  estate  for  which 
the  deeedient  and  another  are  bound  as  sure- 
ties, and  subsequently  the  cosurety  pays  the 
d^t,  he  is  substituted  to  the  right  of  the 
creditor,  and  may  prove  the  whole  debt 
against  the  estate  of  the  doeedent,  and  re 
ceive  dividends  thereon  until  one  half  of 
the  debt  is  paid,  although  the  estate  of  the 
decedent  will  not  pay  his  debts  in  full. 

Bu^natt  T.  Clark,  10  Gratt.  164,  is  re- 
lied on  as  sustaining  the  contention  that 
6ubrogati(»i  does  not  obtain  among  partners. 
The  facts  of  -that  case  are  as  follows:  K., 
B.,  and  0.,  who  had  formed  a  partnership 
lor  the  purchase  and  sale  of  cattle,  executed 
a  joint  bond  to  C.  Catle  were  sold,  and  G. 
was  supplied  with  money  arising  from  the 
Bales,  for  the  purpose  of  psying  the  bcmd 
to  C.  and  all  other  partnership  debts.  It 
was  agreed  that  G.  should  be  the  principal, 
and  K.  and  B.  sureties  only,  for  said  debts. 
The  bond  was  not  paid,  and  C.  recovered 
judgment  thereon  against  K.,  B.,  and  Q. 
Q.  was  insolvent,  and  K.  and  B.  satisfied  the 
judgment.  Subsequently  to  the  recovery  of 
said  judgment,  O.  sold  certain  real  estate, 
and  K.  and  B.  filed  a  bill  in  equity  against 
G.  and  his  alienees,  setting  forth  the  fore- 
going facts,  and  praying  that  they  might  be 
subrogated  to  the  rights  of  C.  under  the 
judgment.  The  court  held  that  it  was  com- 
petent for  K.,  B.,  and  O.  to  contract  that, 
as  between  themselves,  G.  should  be  princi- 
pal and  K.  and  B.  his  sureties;  that,  as  be- 
tween themselves,  E.  snd  B.  were  ^titled 
to  be  subrogated  to  the  lien  of  the  judg- 
ment creditOT;  and  that  they  were  equally 
entitled  against  the  purchases  from  G.,  who 
itid  not  sDow  a  better  equity.  The  court 
said:  "I  do  not  think,  therefore,  that  there 
is  anything  in  the  objection  that  the  debt 
when  contracted  was  a  partnership  debt, 
and  that  with  respect  to  the  creditor  it  re- 
cained  its  original  character.  As  between 
themselves,  they  occupied  the  relation  of 
prineipBl  and  sureties.** 

It  will  be  obsemd  tlie  oomt  was  dealing 
with  a  cue  of  "convenUon  subrogation,"  and 
confined  its  dedsicn  to  the  case  in  hand, 
without  intimation  as  to  whether  the  gen- 
eral doctrine  of  subrogation  would  or  would 
not  obtain  among  partners. 

Bispham's  Prinefples  of  Equity  Is  alio  r»- 
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lied  on  to  show  that  the  doctrine  dors  not 
apply  to  partners,  and  that  authw  does  way, 
at  S  337:  "The  right  ...  will  not, 
however,  exittt  between  parties  who  are 
equally  bound, — as,  for  example,  copartners, 
co-obligors,  and  co-contractors, — except,  of 
course,  by  virtue  of  special  contract." 

His  statement  is  general,  is  not  confined 
to  copartners,  but  embraces  all  cooonti-act- 
ors;  and,  as  has  been  seen  from  the  author- 
ities reviewed,  it  is  not,  wlUiout  qualifica- 
tion, a  correct  exposition  of  the  Virginia 
doctrine.  Of  course,  so  long  as  such  parties 
remain  equally  bound,  the  right  does  not 
attach,  but  they  cease  to  be  equally  bound 
when  one  obligor  discharges  an  obligation 
resting  upon  himself  and  hia  co-obligor.  Both 
are  bound  to  the  obligee;  but,  inter  %e,  each 
is  primarily,  not  equally,  liable  for  his  own 
share,  and  secondarily  liable  for  the  Aare 
of  the  other,  and  when  he  pays  the  share  of 
such  other  all  the  conditions  essential  for 
the  application  of  the  doctrine  arise. 

In  Baily  v.  Broumfield,  20  Pa.  41,  cited  to 
sustain  the  text,  th^e  is  an  obiter  to  the 
effect  that  a  partner  who  has  paid  a  part- 
nership debt  cannot  be  substituted  to  the 
creditors'  rights.  But  in  that  case  there 
had  been  no  settlement  of  partnership  ac- 
counts, and  there  was  nothing  to  show  that 
the  partner  asserting  the  right  of  snlHroga- 
tion  had  paid  more  than  his  share.  It 
was  therefore  properly  denied. 

In  the  later  case  of  Feazler  v.  Bickem^l, 
82  Pa.  150,  subrogation  was  denied  one 
partner  against  another,  for  the  reason  that 
until  there  had  been  a  settlement  of  part- 
nership accounts  there  was  no  means  of  as- 
certaining whether  any,  and,  if  any,  what, 
balance  was  due  to  the  partner  demanding 
subrogation.  But  the  right  of  a  partner, 
who  had  been  shown  by  a  settlement  of  part- 
nership accounts  to  have  paid  more  than  his 
shore,  was  conceded  in  that  casa. 

In  the  still  more  recent  case  of  Acker- 
man'a  Appeal,  106  Pa.  1,  subrogation  was 
allowed  between  principal  debtors,  the  oourt 
holding  that  they  were  principals  so  far  as 
their  creditor  was  concerned,  but  each  was 
surety  as  to  the  share  of  the  other. 

Thus  it  appears  that  the  Pennsylvania 
cases  do  not  sustain  the  general  proposition 
laid  down  b^  Biapham,  but  are  in  accord 
with  the  decisions  of  this  court. ' 

In  Bell*  V.  Bubbell,  2  Johns.  Ch.  394, 
Chancellor  Kent  said:  "The  debt  of  Bells 
was  the  debt  of  the  copartnership  of  Bedi- 
Mit  t  Hubbell.  It  was  the  oommon  equal 
debt  of  both  partners,  and  the  considera- 
tion for  which  it  was  created  is  presumed 
to  have  inured  equally  to  the  benefit  of 
both,  and  the  contribution  ought  to  be 
equal.  The  estate  of  each  partner  ought 
to  be  charged  with  the  debt  in  equal  por- 
tions, provided  their  interests  la  the  co- 
partnership were  equal,  and  tb^  accounts 
as  between  ^h  other  -wen  eqna].  This  U 
the  intendment,  in  the  first  instance,  and  It 
would  be  a  thin^  almost  of  course  for  equit}- 
to  allow  the  representatives  of  a  deceased 

Krtner,  who  had  to  pay  the  wlu^e  ddit,  to 
substituted  fn  the  pimec  of  the  creditor, 
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in  order  to  recover,  from  the  BurviTing  part- 
ner or  his  estate,  a  moiety  of  what  thej  had 
jiaid.  Nothing  could  stay  this  proceeding 
Itiit  the  allegation  of  the  surviving  partner 
that  he  was  the  creditor  partner,  and  that 
tlie  Mtate  of  the  deceased  partner  owed  him 
a  balance  as  much  or  more  than  it  had  been 
obliged  to  pay.  This  would  reader  it  neces- 
mry  to  take  and  state  an  account  between 
the  partners  before  this  court  could  inter- 
fere in  any  way  to  enforce  tiie  claim  for 
contribution." 

In  the  case  under  consideration,  the  part- 
nership had  been  dissolved,  the  social  as- 
setb  had  been  exliauKted  in  the  payment  of 
partnership  debts,  and  a  settlement  of  the 


partnership  accounts  had  been  made,  from 
which  it  appeared  that  the  appellee,  J.  H. 
Durham,  was  in  ad\'ance  to  the  firm,  and 
with  his  individual  means  had  paid  the 
judgments  against  it.  Under  these  circum- 
stances, the  circuit  court  was  of  opini<m  and 
decreed  that  appellee  was  entitled  to  be 
subrogated  to  the  rights  of  the  judgment 
creditors  whose  liens  ne  had  discharged,  and 
to  subject  the  real  estate  owned  by  his  co- 
partner, D.  A.  Early,  at  the  date  of  the  re- 
covery and  docketing  of  said  judgments,  to 
their  satisfaction. 

This  court  is  of  opinion  iherc  is  no  error 
in  aaid  deoree,  and  that  it  ouf^t  to  be  af- 
firmed. 


OREQOK  SUFREBiE  COURT. 


8.  O.  SWACKHAMER,  Beapt^ 

Joseph  JOHNSON  et  al, 
and 

l*e  Tung  YIN,  Appt. 


(. 


.Or. 


.} 


wko  lilr«e  •  wctrntt  of  worUmeH  mmA 

fflrnlalies  tbem  to  «  third  person,  to- 
gether wltb  a  time  .keeper,  who  is  to  Impart 
to  them  the  latter's  orders  sa  to  the  time  and 
place  to  work,  will  not  be  liable  for  treapaasea 
committed  by  them  In  cutting  timber  upon  a 
Ktranger's  land  under  direction  ot  such  third 
person,  althoogh  he  Is  to  pay  the  wages  uid 
has  power  to  discharge  the  men,  where  he  la 
Ignorant  of  the  treapasa,  le  not  Interested  In 
the  work  except  as  security  for  his  advances, 
and  has  no  voice  in  directing  the  laborera 
when  or  where  to  work, 

(June  10,  1901.) 

APPE.AL  by  defendnnt  Lee  Tung  Yin  from 
a  judgment  of  the  Circuit  Court  for 
Union  County  in  favor  of  plaintiff  in  an  ac- 
tion hrouffht  to  enjoin  a  trespass  upon  real 
estate  and  to  recover  damages  for  injuries 
thereto^.  Jfovcraed. 

Statement  by  Moon*  J.: 

This  is  a  suit  to  enjoin  a  trespass  upon 
real  property  and  to  recover  damages  for 
injuries  tho^to.  The  facta  are  that  the  de- 
fendant Joecph  Johnson,  having  conceived 
the  project  of  building  a  railroad  from 
Union.  Oregon,  to  Bear,  Idaho,  and  being 
without  means  to  execute  his  proposed 
scheme,  certain  citizens  of  Union,  on  June 
8,  !8I>8.  to  promote  that  city's  growth,  en- 
tered into  a  contract  with  him  whereby  they 
agreed  to  donate  a  right  of  way  for  said 
railroad  through  the  corporate  limits  of 
Union,  ft  acres  of  land  therein  for  depot 
facilitin,  and  the  earn  of  $3,600  upon  the 


construction  of  the  first  10  miles  of  rail- 
way. The  plaintiff  agreed  with  said  citi- 
zens to  donate  the  depot  grounds  required 
by  them,  hut,  Johnson  haying  demanded  a 
greatei'  area  than  specified,  the  plaintiff  on 
August  IS.  1898,  in  consideration  of  the 
sum  of  $217,  paid  far  Johnson  by  said  dti- 
zens,  and  Johnson's  agreement  to  pay  the 
further  sura  of  $283,  executed  a  deed  to  him 
for  12  acres  of  land  in  said  city,  which  he 
deposited  with  the  First  National  Bank  of 
Union,  to  be  delivered  upon  the  payment  of 
the  remainder  of  the  purchase  price,  if  the 
first  10  miles  of  said  railway  were  completed 
within  six  months.  The  land  so  selected  for 
depot  purposes  and  right  of  way  therefrom 
across  plaintlirs  premises  was  covered  with 
valuable  timber,  which  afforded  security  to 
his  stodc  as  a  wind  break  for  their  protec- 
tion against  the  inclemency  of  the  weather. 
Johnson  on  October  5,  1^98,  entered  into  a 
contract  with  Lee  Chine  Durk  and  Lee  Tung 
Yin,  partners  as  the  Wing  Chin  Lung  Com- 
pany, and  Ung  Cuey,  whereby  they  agreed 
to  furnish  him  forty  Chinese  laborers  to 
work  upon  said  railroad  for  $1.10  eaeh  par 
day,  except  a  bookman  or  foreman,  tor 
whose  service  they  were  to  be  paid  the  sum 
of  $1.2.5  per  day,  the  contract  providing 
that  the  laborers  so  to  be  furnished  "shall 
perform  work  faithfully,  and  at  such  times 
and  places  upon  said  line  of  railway  as  they 
may  be  directed  by  and  undw  the  supervi- 
aion  of  the  party  of  the  first  part  (Johnson) 
and  his  superintendent  or  engineer."  After 
this  contract  was  consummated,  but  before 
any  laborers  were  furnished,  Johnson,  to  se- 
cure Lee  Tung  Yin,  assigned  the  subsidy 
agreement  and  convened  all  his  interest  in 
the  depot  grounds,  to  him,  and  so  notified 
the  citizens'  committee,  the  First  National 
Bank  of  Union,  and  the  plaintiff;  but  tha 
latter  refused  to  yield  his  consent  thereto. 
The  laborers  vera  sent  to  Union  in  charge 


Noi-R. — For  an  earlier  case  In  this  series  as 
to  llHblllty  for  acta  ot  servant  under  control  of 
third  person,  see  Wyllle  v.  Palmer  (N.  Y.)  19 
L.  R.  A.  285. 

As  to  which  of  two  or  mere  persons  la  the 
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maater  another  who  la  conceded  to  be  the 
servant  of  one  of  them,  aee  Hardy  v.  Bhedden 
Co.  (C.  C.  App.  6th  C.)  87  L.  B.  A.  8S.  and 
Channon  v.  Sanford  Co.  (Conn.)  41  L.  B.  A. 
200. 
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of  a  bookman  or  foreman  selected  by  the 
Wing  Chin  Lung  Company,  wliere,  in  pur- 
auanrf  of  rfohnsoo'e  orders,  and  without  the 
knowledge  of  the  partiea  sending  them  or  of 
plaintitf.  they  cut  down  most  of  the 
timber  growing  upon  the  land  aet  apart  for 
depot  purnoxes  and  on  the  right  of  wny 
leading  therefrom  across  the  plaintifT's 
premises.  The  flrKt  10  miles  of  said  rail- 
road wore  never  constructed,  and,  the  pro- 

i'ect  hnving  been  abandoned  by  Johnson,  who 
eft  the  country  witiiout  paying  the  Wing 
Ohin  Lung  Company  any  part  of  the  expense 
of  about  $3,000  incurred  on  account  of  the 
laborei's  an  furnished,  plaintiff  commenced 
this  ituit.  but.  having  sunred  a  summons  up- 
on Lee  Tung  Yin  only,  and  the  other  defend- 
ants not  having  appeared,  a  trial  was  had. 
resulting  in  a  decree  perpetually  enjoining 
any  further  tre»pass  upon  plaintifT's  pre-m- 
iaes,  and  awarding  him  the  sum  of  $750  as 
damages,  from  which  Lee  Tung  Yin  appeal*. 

Jfr.  W.  T,  Mnlr  for  appellant. 
Mr.  T.  H.  Crawford  for  respondent. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

It  ia  argued  appellant's  counsel  that 
the  plaintiff  consented  to  the  cutting  of  the 
timber,  and  hence,  invoking  the  maxim, 
VoUtnti  non  fit  injuria^  that  the  decree  ia 
erroneous.  But  the  court  found  that  no 
agreement  >iad  ever  been  entered  into  by  the 
plaintiff  with  Johnson,  or  any  other  person, 
for  a  right  of  way  for  said  proposed  rail- 
road, nnr  had  any  license  been  granted  hj 
him  wherehy  said  timber  might  be  cut,  and, 
as  the  preponderance  of  the  testimony,  in 
our  judgment,  supports  such  flndinff,  it  will 
not  be  disturbed.  The  timber  having  been 
out  by  the  Chinese  laborers  without  any  li- 
cense therefor,  the  question  to  be  considered 
is  whether  Ijee  Tung  Yin  was  at  that  time 
their  master,  and  therefore  liable  for  the 
damage  which  they  caused,  for  the  principle 
of  renpondeat  avperior  is  founded  upon  the 
maxim.  Qui  faoit  per  alium,  faoit  per  w, 
and,  unless  such  relation  existed  at  the  time 
the  trespass  was  committed,  the  appellant 
is  not  liable  th^-efor.  Bostccll  v.  Laird,  8 
Cal.  4Rn,  08  Am.  Dec.  345;  Blake  v.  Ferris, 
S  n.  Y.  48,  6S  Am.  Dec.  304.  It  was  al- 
leged in  the  original  answer  that  the  labor- 
ers who  cut  said  timber  were  at  that  time 
in  the  employ  of  the  Wing  Chin  Lung  Com- 
pany and  Johnson,  but  that  they  were  act- 
ing under  the  orders  of  the  latter.  In  the 
amended  answer  it  is  averred  that  Lee  Tung 
Tin  hail  no  knowledge  of  the  employment 
in  which  the  laborers,  or  any  of  them,  were 
to  be  engaged,  except  that  they  were  to  be 
employetl  in  railroad  construction;  and  that 
all  the  actfl  complained  of  were  done  by  said 
laborers  under  the  exclusive  control  and  di- 
rection of  Johnson,  and  without  the  knowl- 
edge, consent,  control,  or  direction  of  I^ee 
Tung  Yin.  The  original  answer  was  offered 
in  evidence,  and  testimony  introduced  tend- 
ing to  show  that  by  securing  an  assignnient 
of  the  subsidy  contract  and  of  Johnson'a 
64  L.  IL  A. 


interest  in  the  depot  grounds,  Lee  Tuiw  Tib 
undertook  to  build  the  first  10  milea  of  rail- 
road,  and  that  the  laborera  who  cut  the  tim- 
ber were  his  servants.  Yin.  as  a  witnesa 
in  hia  own  liehalf.  testifled  that  the  original 
answer  was  prepared  by  hia  counsel,  and 
that  he  subscribed  hia  name  thereto,  and 
verified  the  pleading  without  obseri-ing  the 
allegation  that  he  was  interested  with  .Tohn- 
son  in  building  the  railroad.  The  tentimotty 
of  C.  E.  Cochran,  called  by  the  plaintiff  in 
reluittal.  would  seem  to  imply  that  Yin  was 
interested  with  Johnson  in  the  enterprise; 
but  this  witness  had  theretofore  said  that  he 
did  not  understand  that  Yin  was  bnildhuf 
the  road,  but  that  Johnson  was  mnatmcf 
ing  it.  and  that  the  former  had  taken  an  as- 
si^ment  of  the  Rubsidy  contract  and  a  con- 
veyance of  the  depot  rights  in  order  to  se- 
cure the  payment  of  the  money  which  it 
would  be  neceaaat?  to  advance  to  the  labw- 
ers.  We  think  the  evidence  clearly  ahowa 
that  Yin  never  agreed  to  build  anv  part  of 
the  railroad,  and  that  he  took  said  assign- 
ment and  conveyance  aa  aecurity  to  indem- 
nify him  for  the  expense  which  his  firm 
wns  obliged  to  incur.  "The  characterintica 
of  the  position  of  a  master."  say  R<iAM>rts  ft 
Wallace,  in  their  work  on  the  Duty  and  la- 
bility of  Kmplfwers,  3d  ed.  62.  "are  fhe  fol- 
lowing; (It  The  engaging  of  the  serfant: 
(2)  the  payment  of  wages ;  (3)  the  power  of 
dismissal;  (4)  the  control  of  the  servant's 
actionn,"  In  commenting  upon  the  fourth 
diMtinguiahing  tent  of  relationship,  thmean- 
thors  say:  "The  power  of  controlling  the 
servant'a  actions  is  undoubtedly  the  moat 
important  element  for  consideration  in  de- 
termining whether  the  relationship  of  mas- 
ter snd  servant  exfsta  between  any  two  per- 
sons, and  it  is  the  only  one  which,  l^r  it- 
aelf,  can  be  at  all  depended  upon;  the  chief 
value  of  the  three  tests  above  mentioned 
confiistinc  in  the  assistance  they  afford  in 
discovering  the  perron  who  has  this  power, 
for  the  true  principle  of  a  master's  liability 
to  the  public  for  the  arts  of  his  servants  is 
that  the  master  has  control  over  their  me- 
tiona  in  their  capacity  as  such,  and  that  it 
is  his  duty  so  exercise  his  control  that 
no  injury  is  occasioned  by  his  business  in- 
fringing upon  the  rights  of  third  persona." 
Id,  68.  To  the  same  effect,  see  Shearm.  ft 
Redf.  Neg.  3d  ed.  «  73;  2  ITiomp.  Neg.  909; 
Wood.  Mast,  ft  S,  2d  ed.  I  317:  Mound  Cit^ 
Paint  d  Color  Co.  ▼.  Oonton,  92  Mo.  221,  4 
S.  W.  922.  The  Wing  Chin  Lung  Company 
and  TJng  Cuey  engaged  the  Chinese  laborera, 
selected  as  their  bookman  or  foreman  one 
Young  John,  who  communicated  and  inter- 
preted Johnson's  orders  to  the  laborers,  Mvpt 
their  time,  and  was  to  pay  them  for  their 
lalwr  from  money  to  be  furnished  by  the 
Wing  Chin  Lung  Company  and  Ung  Cuqr. 
These  laborers  were  undoubtedly  the  serr- 
ants  of  the  parties  agreeing  to  furnish  thcan, 
hut  such  relationship  would  not  preclude 
them  from  becoming  Johnson's  servants; 
for,  as  was  said  by  Mr.  Justice  Morton  in 
Couqhlan  v.  Cambridge,  16A  Mass.  268,  44 
N.  E.  218:  "It  is  well  settled  that  one  who 
ia  the  general  stfrant  of  another  may  be 
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lent  or  hired  by  his  master  to  another  for 
some  Bpecifll  service,  so  as  to  become,  as  to 
tiiat  service,  the  servant  of  such  third  party. 
Tb«  teftt  is  whether,  in  the  particular  aerv- 
ice  which  he  ts  engaf^  to  perform,  he  con- 
tinues liable  to  the  dirertion  and  control  of 
bis  master,  or  becomes  subject  to  that  of  the 

Crly  to  whom  he  is  lent  or  hired."  It  will 
remembered  that  the  laborers  to  be  fur- 
nished by  Wing  Chin  Lung  Company  were 
to  work  faithfully,  and  at  such  times  and 
places  upon  the  line  of  railway  as  they 
might  be  directed  by  Johnson's  orders.  The 
court  found  tiiat  Tung  Yin  had  super- 
vision of  said  laborers,  and  employed  and 
discharged  them.  The  record  fails  to  show 
who  was  authorised  to  discharge  these  lab- 
orers, hut.  as  the  Wing  Chin  Lung  Company 
engaged  them,  it  may  reasonably  be  inferred 
that  they  might  dispense  with  their  serv- 
ices; and  it  may  also  be  inferred  that  John- 
son could  disehane  such  of  them  H  did  not 
correspond  with  ute  terms  of  the  agreement 
in  respect  to  their  being  able-bodied  and 
willing  to  work  as  directed.  The  supervi- 
sion of  the  laborers  by  Lee  Tung  Yin,  as 
found  by  the  court,  is  probably  predicated 
upon  the  selection  of  a  bookman  or  foreman 
by  the  Wing  Chin  Lung  Company,  and  from 
the  following  clause  contained  in  their  eon- 
traot  with  Johnson,  to  wit:  "And  it  is 
fiurther  agreed  by  the  said  party  of  the  first 
part  [Johnson]  that  payments  for  the  work 
to  be  done  and  performed  under  this  agree- 
ment shall  be  made  on  the  15th  day  of  each 
month  next  succeeding  the  month  In  which 
such  labor  is  perf<»nned,  and  that  the  said 

Sarty  of  the  first  part  will  supply  one  of 
le  parties  of  the  second  part,  or  an  agent 
to  be  selected  hf  the  parties  of  the  second 
part,  free  of  cost  of  the  parties  of  the  second 
part,  with  transportation  to  and  from  Fort- 
land  and  Union  and  to  the  points  where  said 
laborers  may  be  employed  from  time  to  time, 
so  as  to  enable  the  said  parties  of  the  sec- 
ond part  to  oversee  said  laborers,  supervise, 
and  pay  them  oiT."  Young  John,  "the  book- 
man or  foreman"  selected  1^  the  Wing  Chin 
XiURg  Company,  as  a  witiiess  for  the  defend- 
ant testified  that  he  recdved  orders  from 
Johnson,  communicated  them  to  the  Chinese 
laborers,  who  performed  work  as  so  direct- 
ed, and  that  he  kept  their  time,  so  as  to 
know  what  sums  to  pay  them  for  their  la- 
bor. We  think  it  cannot  be  said,  from  the 
service  rendered  by  Young  John,  that  Lee 
Tung  Yin  thereto  "had  supervision  of  the 
said  Isborers;"  for,  while  the  person  so  se- 
lected is  denominated  a  "foreman,"  it  is  evi- 
dent that  he  was  employed  as  a  "bookman" 
to  keep  a  record  of  the  labor  performed  by 
the  Chinese,  and  that  be  was  powerless  to  di- 
rect the  time,  place,  or  manner  of  service  to 
be  performed  by  them;  Nor  do  we  think  it 
is  reasonably  inferable  from  the  clause  of 
the  contract  so  quoted  that  Lee  Tung  Yin 
**bad  wpervision  of  the  said  laborers  r"  for, 
Johnson  having  stipulated  that  on  the  15th 
of  each  month  he  would  supply  one  of  the 
parties  agreeing  to  furnish  the  laborers,  or 
their  agent,  free  trsDsportation  from  Port- 
land and  Union  to  the  plaoe  where  said  lap 
MUK.  A. 


borers  might  be  eanployed,  from  time  to 
time,  so  BS  to  enable  sudi  person  to  oversee 
the  laborers,  supervise,  and  pay  them  off,  it 
is  evident  that  no  authority  was  reserved  to 
direct  the  laborers  where  to  w<N-k,  or  to  |>re- 
seribe  the  time  or  manner  of  their  service. 
It  is  also  manifest,  we  think,  that  Young 
John  was  not  the  person  contemplated  1^ 
the  parties  as 'the  representative  of  the 
Wing  Chin  Lung  Company  "to  oversee  said 
laborers for  the  transpmation  of  the  for- 
mer was  stipulated  for  in  another  clause  of 
the  contract,  to  the  effect  that  Johnson 
would  pay  one  half  of  the  fare  of  the  first 

?uota  of  laborers,  including  the  "bookman," 
rom  Portland  to  Union.  This  deduction 
seems  to  be  established  by  the  fact  that  it 
was  stipulsted  by  the  parties  that  the  "book- 
man" would  remain  with  the  laborers  dur- 
ing the  time  th«y  worked  for  Johnson,  while 
the  agent  who  was  to  represent  the  Wing 
Chin  Lung  Company  was  expected  to  visit 
Union,  or  the  place  where  the  laborers  w«e 
working,  on  the  15th  of  each  month  o^; 
snd  heneo  we  conclude  that  Lee  Tun^  Yin 
did  not  have  the  supervision  of  the  said  la- 
borers, but  that,  as  far  as  he  was  able,  he 
had  surrendered  the  control  thereof  to  J(^- 
son.  whose  orders,  as  interpreted  hj  Young 
John,  they  were  bound  to  and  did  ob^. 
The  dedsion  we  have  reached  in  reepect  to 
the  control  of  the  laborers  narrows  the  in- 
quiry to  whether  Iice  Tung  Yin,  who  was 
in  no  manner  interested  in  the  construction 
of  the  railroad,  and  had  no  knowledge  of  the 
trespass  prior  to  its  commission,  and  never 
theresfter  ratified  it,  is  liable  therefor  be- 
cause the  servants  engaged  by  his  firm,  and 
to  which  they  looked  for  their  compensa- 
tion, did  the  cutting  complained  of  in  exe- 
cuting the  orders  of  the  person  to  whom  they 
were  hired.  Notwithstanding  there  is  a  de- 
cided contrariety  of  judicial  utterance  upon 
the  subject,  it  may  M  said,  by  way  of  illus- 
tration, though  not  Involved  theran,  that  it 
has  been  held  that  a  master  who  hires  his 
servants  to  another,  to  whom  he  has  sur- 
rendered the  entire  control,  is  nevoihdess 
liable  for  their  negligence,  upon  the  assump- 
tion that,  having  the  selection  of  the  eorv- 
ants  choeen,  it  Is  reasonable  that  he  who 
made  the  choice  of  a  disqualified  or  careless 
person  should  be  responsible  for  any  injury 
that  may  result  (rom  the  negligence  w  want 
of  skill  of  the  person  so  ^ployed.  Bobhit 
V.  London  d  W.  W.  R.  Co.  4-  Gxch.  264; 
Steuxirt  V.  California  Improv.  Co.  131  Oal. 
128,  62  L.  R.  A.  206,  63  Pac  177.  If  it  be 
admitted  that  the  rule  just  adverted  to  ia 
applicable  in  this  state,  it  could  have  no 
bearing  upon  the  case  at  bar;  for  the  injury 
cf  which  the  plaintiff  complains  did  not  re- 
sult from  any  want  of  eare  on  the  pert  of 
Lee  Tung  Yin,  or  of  the  firm  of  which  he 
was  ft  member.  In  the  selection  of  the  labor- 
ers hired  to  Johnstm.  In  Anua  v.  Jortktn, 
71  Me.  640,  36  Am.  Rep.  352,  the  plaintiff 
hired  to  the  defendant  a  pair  of  horses  and 
furnished  a  driver  therefor,  who  was  to  use 
the  team  in  hauling  logs,  and  while  so  em- 
ployed the  horses  were  drowned.  In  an 
aeuon  to  reoorer  the  dunagee  thai  lus- 
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tained,  it  was  held  that,  if  the  loss  was  oc- 
casioned by  the  negligence  of  the  driver,  no 
recovery  could  l)c  had,  but  that  if  it  re-tulted 
from  the  defendant's  want  of  care  in  pro- 
Tidinc  a  safe  landing  place,  he  was  liable 
therefor.  Mr.  Chief  Justice  Appleton, 
speaking  for  the  court  in  deciding  toe  case, 
says:  "It  ia  true,  the  horses  and  driver 
were  under  the  control  and  management  of 
the  defendant,  and  he  Was  responsible  for 
whatever  wa<i  done  in  pursuance  of  bis  or- 
ders. He  was  to  see  that  the  landing  place 
provided  for  logs  was  a  safe  one,  and,  if  nol 
so,  he  was  resjponsible  therefor.  The  driver, 
in  obeying  his  orders,  is  his  servant,  tor 
whose  nets  he  is  liable  so  far  as  within  the 
scope  of  his  employment;  but  the  results  of 
his  incompetency  the  plaintiff  must  bear, 
for  he  should  have  furnished  a  suitable  ser\'- 
ant."  Johnson,  having  directed  the  labor- 
en  to  cut  the  timber,  is  liable  for  the  injury 
which  resulted  from  the  execution  of  his 
order,  and,  as  Lee  Tung  Yin  had  no  knowl- 
edge of  the  trespass  prior  to  its  commission, 
did  not  ratify  it  thereafter,  was  not  int«r- 
ested  in  the  construction  of  the  railroad,  and 
had  no  voice  in  directing  the  laborers  how, 
when,  or  where  to  work,  he  cannot  be  re- 
sponsible for  the  injury  which  he  was  pow- 
erless to  prevent,  and  hence  the  decree  i» 
recereed,  and  the  suit  dismissed. 


Thomas  J.  BR08NAN,  Appt.^ 

V. 

W.  P.  HARRIS,  Reapt. 

(  Or.  ) 

The  rlarltt  to  appropriate  the  water  of 
a  sprlBv  which  has  no  natural  stream  flow- 
icK  therefrom  exists  ander  a  statute  provid- 
ing that  all  ditches  constructed  for  the  pur- 
pose of  utilizing  the  spring  waters  of  the 
state  shall  be  governed  bj  the  same  laws  as 
ditches  constructed  for  the  purpose  of  ntllls- 
Ing  the  waters  oi  mnnlog  streams. 

(August  0,  1901.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Malheur  County 
In  favor  of  defendant  in  a  suit  to  enjoin  the 
diversion  of  the  water  from  a  spring.  Re- 
verged. 

The  fact?  are  stated  in  the  opinion. 

Messre.  WIU  B.  Klnc  and  F.  M.  Sax- 
toa,  for  appellant: 

The  act  of  Congress  of  July  26,  1866  (14 
U.  S.  Stat,  at  L.  252,  chap.  262)  together 
with  the  act  of  July  0,  1870  (16  U.  S.  Stat, 
at  L.  218,  chap.  236),  expressly  gives  to  the 

Note. — For  cases  in  this  series  as  to  right 
to  appropriate  waters  of  qtrlng,  see  also  Bruen- 
Ing  Dorr  (Colo.)  86  L.  R.  A.  640;  Southern 
P.  B.  Co.  V.  Dnfour  (Cal.)  19  L.  R.  A.  92 :  Paine 
V.  Chandler  (N.  T.)  19  L.  R.  A.  99 :  Lord  v. 
Meadvllle  Water  Co.  (Fa.)  8  L.  R.  A.  202;  and 
Eckerson  v.  Crippen  (N.  Y.)  1  D.  R.  A.  487. 

As  to  rights  In  percolating  waters  and  sub- 
terranean streams,  see  Bullivan  t.  Northern  Spy 
MIn.  Co.  (Utah)  80  L.  R.  A.  186,  and  note; 
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prior  appropriator  of  water  upon  the  public 
domain  a  vested  right  thereto,  and  any  per- 
son afterwards  acquiring  title  to'  land  af- 
fected thereby  takes  the  same  subject  to  any 
vested  and  accrued  water  right. 

Lcmg,  Irrigation,  1901,  {  28;  i>6  VecoeAea 
V.  Curtis,  80  Gal.  307,  SO  Pac.  S64,  22  Fm. 
198. 

This  act  of  Congreas  is  aided  by  an  act  ol 
the  l^slative  assembly  of  Ore^n  (Se»& 
Laws  1803,  p.  150)  relative  to  the  appropri- 
ation of  "waste,  spring,  and  seepage  waters." 

At  the  time  appellant  made  the  diversion 
of  the  water  from  the  spring  in  question  the 
land  on  which  the  spring  arose  did  not  be- 
long to  the  respondent,  and  he  had  no  claim 
thereto.  Respondent  therefore  took  said 
lands  subject  to  the  vested  and  accrued  wa- 
ter right  of  appellant. 

Kaler  v.  CampbeU,  13  Or.  696;  Carson  v, 
Gentner,  33  Or.  517,  43  L.  R.  A.  130,  52  Pac 
500;  Drake  v.  Earhart,  2  Idaho,  716,  23  Pac 
543;  Qeddie  v.  Parish,  I  Wash.  687,  21  Pac 
314;  BiU  V.  Lenormvnd  (Aria.)  16  Pac  268; 
De  Neooehea  t.  Curtie,  80  Oal.  397,  20  Vme. 
563,  22  Pac.  198;  Baaey  v.  OailagKer,  20 
Wall.  683,  22  L.  ed.  454;  Jenmatm  v.  Kirk, 
98  U.  S.  453,  25  L.  ed.  240;  Bruening  v.  Dorr, 
23  Colo.  195,  35  L.  R.  A.  640,  47  Pac.  290; 
Mahoney  v.  "Seievianger  ( Idaho)  59  Pac. 
561. 

Even  in  the  absence  of  the  statutory  pro- 
visioos  of  our  state,  water  flowing  nom 
wrings  may  be  appropriated  by  means  tA  a 
£teh  taking  the  water  frcmi  the  spring,  and 
the  owner  of  the  land  on  which  the  spring 
rises  may  be  restrained  from  diverting  the 
water  therefrom. 

Long,  Irrigation,  1001,  }§  32,  60;  Groae  v. 
Kitte,  69  Cal.  217,  58  Am.  Rep.  558,  10  Pac 
409;  Ely  v.  Ferguson,  91  Cal.  187,  27  Pac 
587;  Taylor  t.  Abbott,  103  Cal.  421.  37  Pac 
40S ;  WtllfoiM  T.  Eartor,  121  Cal.  47,  53  Pac 
405;  De  Neeoehea  v.  Ourtie,  80  Cal.  397,  20 
Pac.  563,  22  Pac.  198;  Gould,  Waters,  3d  ed. 
§S  281,  543;  Cole  Silver  Min.  Co.  v.  Virginia 
&  Q.  H.  Water  Co.  1  Sawy.  470,  Fed.  Cas. 
No.  2,989 ;  Lorene  v.  Waldron,  96  Cal.  243, 
31  Pac.  54. 

To  constitute  a  valid  appropriation,  there 
must  be  an  actual  diversion  of  the  water 
from  its  source  of  supply,  with  intent  to  ap- 
ply it  to  some  beneficial  use,  followed  fay.  an 
actual  application  of  the  water  to  the  use 
designed,  or  to  some  other  useful  purpose 
within  a  reasonable  time. 

Long,  Irrigation,  S  36;  Gould,  Waters,  3d 
ed.  235,  236;  Black's  Pomeroy,  Riparian 
Rights,  8S  47-50,  53;  how  v.  Risor,  25  Or. 
551,  37  Pac  82;  Nevada  Ditch  Co.  v.  Ben- 
nett, 30  Or.  59,  45  Pac.  472;  Hindman  v. 
Rieor,  21  Or.  112,  27  Pac.  18;  aUber  t.  Frinic, 


Southern  P.  B.  Co.  v.  Dufour  (Cal.)  10  L.  R.  A. 
92,  and  note;  Tampa  Waterworks  Co.  v.  Cllne 
(Fla.)  33  L.  B.  A.  876;  Wheelock  v.  Jacobs 
(Vt.)  43  L.  R.  A.  105;  Willis  V.  Perry  (lowat 
26  L.  R.  A.  125:  Smith  V.  Brooklrn  (N.  T.)  4.> 
L.  R.  A.  664  ;  Vlnetsnd  Irrig.  DIst.  v.  Asum 
Irrlg.  Co.  (Cal.)  46  L.  R.  A.  820;  Willow  Creek 
IrrlR.  Co.  V.  MIchaelsen  (Utah)  Bl  L.  R,  A. 
280 :  and  Porbell  v.  New  York  <N.  Z.)  61  L.  R. 
A.  eiw. 
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7  Col  J.  148,  S  Pac.  901;  King  v.  Edicards.  I ! 
Mont.  236;  Fort  Morgan  Land  A  Canal  Co. 
V.  Swth  Platte  Ditch  Co.  18  Colo.  1,  30  Puc. 
1033;  Baaey  v,  Qallagher,  20  Wall.  083,  22  L. 
ed.  454. 

Appellant  is  entitled  to  a  reasonable  time 
in  which  to  complete  his  appropiiation,  and, 
when  perfected,  his  rights  relate  back  to  the 
/  date  when  the  first  step  was  taken,«and  lie 
ia  entitled  to  protection  in  hia  rights,  under 
the  law,  during  such  time. 

Black's  Pomeroy,  Ripannn  Rights,  9  oo\ 
Gould,  Waters,  8d  ed.  S  236;  Long,  Irriga- 
tion, S  51 ;  Cole  V.  Logan,  24  Or.  304,  33  Pac. 
568;  Hevada  Ditch  Co.  V.  Bennett,  30  Or. 
59,  45  Pac.  472. 

Megsrs.  J.  L.  Band,  B.  O.  Wbeeler, 
and  Smith  A  Helluer,  for  respondent: 

The  water  of  springs  which  are  the  source 
of  supply  to  rUQuiog  streams  forms  a  pnrt 
of  aj^  appropriation  of  the  waters  of  »ueh 
streams,  and  the  prior  uppropriator  will  be 
protected  in  it^  iirte. 

Low  V.  Schaffer,  24  Or.  239,  33  Pac.  678; 
strait  T.  Brou-ti,  16  Nev.  317,  40  Am.  Rep. 

In  such  case  the  waters  of  such  springs 
must  flow  in  well-defined,  natural  channels 
to  such  ati'eam. 

Low  V.  Schaffer,  24  Or.  230,  33  Pac.  678 ; 
BimmoM  v.  Wintera,  21  Or.  35,  20  Pac.  7; 
Blade's  Pomeroy,  Riparian  Rights,  1st  ed.  S 
62.    See  Sess.  Laws  1893,  |  1,  p.  150. 

Beam,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  to  restrain  the  diversion  of 
and  interference  with  the  water  of  a  certain 
spring  in  Malheur  county,  known  as  "Fox 
Spring."  I*rior  to  August  4.  1899,  the  land 
upon  which  it  is  situated  was  unoccupied 
public  land  of  the  United  States.  In  Novem- 
ber, 1808,  the  plaintiff  cut  a  ditch  or  trench 
some  30  feet  lonff  through  the  rim  or  em- 
bankment inclosing  the  spring,  through 
which,  in  April,  1898,  he  conducted  its  wa- 
ters into  a  "kind  of  a  trail  or  swale  that  the 
snow  water  had  made  through  there,  and 
run  it  through  this  channel  to"  his  premises, 
a  quarter  to  half  a  mile  distant,  to  be  used, 
and  whidi  ma  used,  for  watering  stodc  and 
other  purposes,  the  surplus  evaporating  or 
disappearing  in  the  ground  without  readiing 
any  natural  watercourse.  In  May,  1899,  he 
filed  what  he  intended  to  be  a  notice  of  loca- 
tion of  all  the  waters  of  the  spring,  hut 
which  proved  insufficient  for  want  of  a  def- 
inite description,  and  soon  thereaft^  con- 
tracted with  some  workmen  to  enlarge  and 
•  develop  the  spring,  and  lay  pipe  therefrom 
to  his  premises,  so  as  to  preserve  alt  the 
water  for  use  during  the  summer  months, 
when  it  was  his  only  natural  supply.  Be- 
fore, however,  any  tit  this  work  was  done, 
with  the  exception  <tf  opening  out  and  en- 
lar^ng  ttia  trench  previously  dug,  the  de- 
fendant took  up  the  land  on  which  the 
spring  is  situated  as  a  homestead,  and  for- 
bade plaintiff  from  taking  or  usin^  tJio 
water  therefrom.  The  defendant,  in  his  an- 
swer and  testimony,  admits  the  existence  of 
the  spring,  and  says  that  at  the  time  be  eu- 
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tcred  upon  the  premiseB  thoi  e  waa  nl>out  an 
inch  and  a  half  of  water  flowing  from  it 
through  an  opting  in  the  rim  or  embank- 
ment down  to  the  plaintiff's  premisco.  Tlie 
court  below  decided  in  favor  of  tlic  defend- 
ant, holding  that  the  waters  of  the  spring 
were  not  subject  to  appropriation,  for  the 
reason  that  there  is  no  natural  stream  flow- 
ing therefrom,  and  it  is  not  tributary  to, 
nor  does  it  form  a  part  of,  any  natural  wa- 
tercourse. The  argument  is,  in  effect,  that 
the  u'aters  of  a  perennial  spring  are  not  sub- 
ject to  appropriation  unless  they  flow  in  a 
natural  channel  or  form  part  of  a  water- 
course. There  seem  to  be  btit  few  caaes  in 
which  the  rights  of  the  appropriator  of  the 
waters  of  such  a  spring,  an  againijt  a  subse- 
quent grantee  of  the  government,  have  been 
considered.  If  the  water  rises  to  the  mui- 
facc  so  as  to  form  a  sti'eam,  it  may,  of  courr.p, 
be  appropriated  {De  yccocHca  v.  Curtis,  SO 
Gal.  307,  20  Pac.  563,  22  Pac.  198),  even  by 
the  construction  of  ditchen  up  to  the  spring 
{Kit/  V.  Fergtison,  01  Cal.  187,  27  Pac.  .)S7  ) . 
And  in  Cross  v.  Kitts,  69  Cal.  217,  58  Am. 
Hep.  558,  10  Pac.  40f),  the  riglit  to  acquire 
title  to  percolating  waters  by  appropviuliou 
is  recognized,  so  nir,  at  least,  as  to  entitle 
the  grantee  of  the  water  right  to  hold  the 
same  against  a  subse«}uent  grantee  of  the 
minii^  claim  on  which  the  water  was 
brought  to  the  surface.  But  it  was  subso- 
quently  held  that  no  right  can  be  acquired 
by  appropriation  to  the  waters  of  a  spring 
formed  by  percolation.  Southern  P.  K.  Co. 
V.  Dvfow,  95  Cal.  615,  19  L.  R.  A.  02,30  Pac. 
78.1.  In  the  latter  case,  however,  the  ques- 
titm  was  as  to  the  sufficiency  of  an  alleged 
appropriation  of  water  on  state  land  under 
the  sta-tute  of  California,  and  may,  perhaps, 
on  that  ground,  be  distinguished  from  the 
case  in  hand.  A  decision  directly  in  point 
is  that  of  Sullivan  v.  Northern  S/ty  ^fin.  Co. 
11  Utah,  438,  30  L,  R.  A,  186,  40  Pac.  700. 
in  which  it  is  held  that  the  discoverer  of  a 
flow  of  percolating  water  on  public  lands 
may,  by  digging  wells  and  improving  them, 
and  constantly  using  the  water  for  beneficial 
purposes,  acquire  a  right  to  take  it  from 
such  wells  as  against  one  who,  by  8ub.-teqiieiit 
location  acquires  titJe  to  the  land.  Tlie 
principle  upon  which  this  decision  is 
grounded  is  that,  where  one  goes  upon  pub- 
lic, unoccupied  land  of  the  United  States, 
and  diverts  the  water  thereon  from  its  natur- 
al source,  and  puts  it  to  some  beneflcial  nse, 
he  thereby  acquires  a  right  ( which  has  been 
recognized  by  the  l^slaticm  of  Congress, — 
U.  S.  Rev.  Stat.  SS  2339,  2340)  to  continue 
such  diversion  and  use  as  against  a  subse- 
quent settler  upon  the  land;  and  it  is  un- 
important whether  the  diversion  is  from  a 
natural  watercourse,  or  a  spring,  or  a  well 
formed  by  percolation.  Whatever  doubt 
may  exiat  elsewhere  upon  the  question,  it 
would  seem  that  the  right  to  make  such  an 
appropriation  of  waste,  spring,  or  seepage 
water  finds  recognition  in  the  legislation  of 
this  state.  The  act  of  1898  (Sees.  Laws 
1893.  p.  150)  governing  the  right  of  priority 
to  waste,  spring,  and  seepage  waters  pro- 
vides that  all  ditchea  now  constructed,  or 
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hereafter  to  be  constructed,  for  the  purpose 
of  atilizing  the  waste,  spring,  or  seepage 
waters  of  the  state,  shall  be  governed  by  the 
same  laws  relating  to  priority  of  right  as 
ditches  constructed  for  tne  purpose  of  utiliz- 
ing the  waters  of  running  atreams.  Under 
this  provision  there  would  seem  to  be  no  dis- 
tinction between  the  right  to  appropriate  the 
waters  of  running  streams  and  those  of 
aprings. 

Th$  decree  of  the  court  betoiD  it  therefore 
reverted,  and  (Hie  will  be  entered  here  in 
plaintifTs  favor. 


George  J0KB8  et  aL 

V. 

George  CONN. 
(  Or.  ) 

1.  Tke  rivlit  of  ■  rIpBriBB  proprietor 
to  tlie  water  tor  IrrlVBtlnir  pur- 
poMB  la  not  limited  to  tbe  tract  of  land  bor- 
derlaff  on  the  atream,  a«  flrat  segregated  and 
■old  hf  tbe  government,  bnt  extends  to  lands 
lying  back  of  locb  tract  and  purchased  by  him 
from  otber  persona 

a.  IrrlSBtloB  of  rlparlBB  1bb4  eBnnot 
k«  pmreiito*  br  tliB  fBOt  thBt  It  la 
Uvlded  froBs  tke  atresm  by  a  nataral 
ridge  oTer  wbld:  tbe  water  will  not  flow 
through  dttcbee  wholly  on  tbe  proprietor's 
own  land,  and  wtalcb  will  prevent  Ita  retora 
to  the  itream. 

8.  A  lower  rlpBrlaa  propvlotor  eaanot 
oomplatH  of  the  use  by  an  upper  proprietor 
of  water  for  Irrigating  parpoaes.  It  the 
amount  taken  la  not  euadent  to  materially 
Injure  him  or  to  Interfere  In  any  anbstaatial 
way  with  his  ri^t  as  a  riparian  pnwrietor. 

4.  Water  OBBBot  be  tBken  from  B 
etreBBa  to  Irrigate  riparian  land.  In  such 
qnafltltles  as  to  materially  Injoie  lower  pro- 
prietors on  the  stream. 

0»  rebesriNff. 

8*  A  BBlt  to  obIoIb  throBteBod  diver- 
■Ion  of  WBter  to  a  certain  amoant  for  Irri- 
gating purpose^  under  a  claim  of  absolnte 
rl^t,  through  a  ditch  already  eonatnieted, 
will  not  be  diamlMed  merely  because  that 
amount  baa  not  been  used  and  tbe  complain- 
ing party  bai  not  proved  actual  Injury. 

6.  Costa  mB7  be  Bwarded  wg^Bst  one 
wbo  hu  eonatrnoted  b  dltsb  with  the 
avowed  purpose  of  diverting  a  certain  quan- 
tity of  water  from  a  stream,  In  an  action  to 
enjoin  blm  from  so  doing,  although  at  the 
time  of  trial  be  has  not  done  so  and  In  fact 
baa  caused  no  Injary  to  tha  eomplalnhig 
party. 

(AprU  39,  1901.) 

CROSS-APPEALS  from  a  Judgment  of  the 
Circuit  Court  for  Lake  County  enjoin- 
ing defendant  from  taking  wato-  from  a 

NoTC — For  another  case  In  this  series  aa  to 
right  to  take  water  from  stream'tor  use  on  non- 
riparian  landa,  see  Oonld  t.  Saton  (Cal.)  S8  L. 
B.  A.  181. 

As  to  right  to  dlTwt  water  from  stream  fttr 
Irrigation  purposes  generally,  sss  Chamoek  t. 
Hlgncrra  (Cal.)  82  L.  B.  A.  ISO,  and  Wiggins 
T.  Uuecuplabe  Land  ft  ^ter  COb  (CaL)  83  L. 

R.  A.  667. 
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stream  for  irrlgaUon  purposes  fo  the  injniy 
of  tbe  rights  of  riparian  proprietors  on  tn* 
stream  below;  the  plaintiffs  appealing  front 
so  much  of  the  decree  as  refused  to  enjoin 
tbe  use  of  the  water  on  oertaio  land,  and 
defendant  appealing  from  so  much  as  refused, 
to  dismiss  the  bill  and  awarded  costa 
against  him.  AjfiruMd. 

Statement  by  "  an,  Ch.  J.t 

This  Is  a  suit  lo  enjoin  the  defendant. 
Conn,  from  diverting  the  waters  of  Chewau- 
can  river  through  a  ditch  recently  construct- 
ed 1^  him.  The  plaintiffs  are  nparia^pi  pnn 
prietors  on  the  river,  and  the  owners  in  sev- 
eralty of  divers  tracts  of  arid  land,  asgr^ 
gating  sevm-al  thousand  acres.  These  Hmda 
are  level,  and,  when  irrifrated,  very  fertile, 
but  valueless  without.  The  defendant  is 
an  upper  riparian  proprietor,  owning  875 
acres,  through  which  the  rivo:  flows  a  dis- 
tance of  I|  to  2  mites,  dividing  on  his  prem- 
ises into  two  main  ehannels,  nowfng  north- 
easterlv  and  southeasterly,  which  m  turn 
sutidivide  into  numerous  channels  and 
sloughs,  through  each  of  which  the  waters 
of  the  river  have  been  wont  to  flow  from 
time  immemorial.  The  greater  portion  of 
defendant's  land  Is  elevated  from  75  to  80 
feet  above  the  river.  Three  hundred  and 
twenty  acres  of  it  are  eontignous  to,  but  ac- 
quired by  different  conv^anres  from,  land 
immediately  bordering  on  the  stream.  In 
the  fall  of  IS06  and  spring  of  18n7  the  de- 
fendant constructed  the  ditch  in  question  for 
the  purpose  of  irrigating  his  upland,  and 
furnishing  better  power  to  a  grist  mill,  situ- 
ated on  the  river  a  short  distance  below  its 
forka,  which  ha  had  theretrlore  owned  and 
operated  with  irater  conveyed  through  a 
ditch  about  i  mile  long,  located  on  his  own 
premises.  The  new  ditch  tspa  the  riA'er  1} 
or  2  miles  above  his  property,  and  has  a 
carrying  capacity  of  about  2.600  inches. 
The  upland  he  proposes  to  so  irrigate  is 
somewhat  lower  than  the  bluff  between  it 
and  tbe  river,  and  slopes  slightly  away 
therefrom,  so  that  It  Is  eontended  that  any 
water  need  thereon  for  irrigation  cannot 
find  its  way  by  percolation  baHc  into  the 
river.  The  object  of  this  suit  la  to  enjoin 
the  defendant  from  using  water  through  this 
ditch,  on  the  theory  that  it  is  a  wasteful 
and  unnecessary  means  of  supplying  power 
to  his  mill,  and  that  the  land  he  pronosen  to 
irrigato  Is  nonriparian.  The  defendant 
avers  that  all  his  lands  are  riparian,  and 
that,  as  a  riparian  proprietor,  he  Is  entitled 
to  2.07S  inches  of  water  for  domestic,  stodc, 
irrigating,  and  manufacturing  purposes; 
that  all  of  his  land  is  arid,  and  capable  of 
being  irrigated  from  the  river,  which  car- 
ries a  large  amount  of  water  during  the  irri- 
gating season;  that  the  amount  he  propones 
to  toke  and  eonsame  therefrom  is  reasona- 
bly neoessaiy  for  tha  purposea  indicated,  and 
will  not  be  of  any  material  Injury  to  the 

filaintlffs,  or  any  of  them.  The  court  be- 
ow  found  that  the  defendant  was  entitled 
to  tak"  water  through  tbe  diteh  in  question, 
but  not  to  use  it  for  the  irrigation  of  lands 
ecmtiguous  to,  but  acquired  fajy  differrafe 

Digitized  by  Google 


IMl. 


JOKU  V 


.  Conn. 


681 


oonvcTHDres  from,  land  abutting  directly  on 
the  •tr«Miii,  when  such  use  will  actually  and 
BCDBibljr  MiTect  tbe  rights  of  the  pUintiffB  as 
ripMrian  nruprietors,  and  eotcred  a  decree 
p«rpetiiully  enjoining  and  restraining  him 
irom  diverting  any  of  the  waters  of  the  river 
to  irrifpite  such  land,  "to  the  actual  and 
perce]>lil>]e  injury  of  the  plaintifTs  as  ripa* 
rian  proprietors  upon  their  riparian  laDcLB." 
From  this  decree  both  pftrtiea  appeal. 

Jf «Mr«.  B.  D.  Sperry,  B.  M.  Brattain, 
and  Anatlm      Haaunomdt  for  plaintiffs: 

The  waters  of  permanent  running  streams 
and  of  inland  takes  are  sacred  to  the  com- 
mon use,  alilce,  of  all  the  riparian  owners  up- 
on their  borders,  and  "even  the  state,  by  its 
power  of  eminent  domain,  cannot  give  any 
more  exteneive  or  exclusive  rights  to  one 
propri^r  under  color  of  a  public  use,  with- 
out imUting  proviaions  for  compensation  to 
all  the  pnmrietora  whose  natural  rights 
would  thus  be  invaded." 

Pom.  Riparian  Rights,  S  4;  Gould,  Wa- 
ters, Sd  ed.  204-209;  floyden  v.  Longt  8  Or. 
245;  Weias  v.  Oregon  Iroh  d^Bteal  Oo.  13 
Or.  406,  11  Pac  266. 

Use  of  water  by  a  riparian  owner  must 
be  reasonable  and  by  reasonable  meanb. 

Pom.  Riparian  RitfitB,  S  138;  Gould,  Wa- 
ters, 2d  e£  205-207,  217. 

The  right  to  use  never  extends  to  nonri- 
parian  lands. 

Pom.  Riparian  Rights,  147;  Hajfden 
Long,  8  Or.  244;  Oould  v.  Stafford,  77  Cal. 
60,  18  Pac  879;  Oould  v.  Eaton,  117  Cal. 
6S9,  38  L.  a  A.  181,  49  Pac.  577. 

li»  right  to  the  wator  is  indivisible;  there 
can  be  no  severance  into  parts. 

Phtmhigh  v.  Dawton,  6  HI.  544,  41  Am. 
Dec.  109;  Vandenllurgh  r.  Van  Merger,  13 
Johns.  212;  BUtnchard  t.  Baker,  8  Me.  263, 
23  Am.  Dec  604. 

Riparian  proprfetora'  rights  are  not  lim- 
ited by  use. 

Gould,  Waters,  221;  Pom.  lUpaiian 
Rights,  4-7. 

The  right  of  the  ripurian  proprietor  to  the 
flow  of  tbe  stream  is  inseparably  aniuxed  to 
the  soil,  and  passes  with  it,  not  as  an  ease- 
ment or  appurtenance,  but  aa  part  and  par- 
cel of  it. 

Pom.  Riparian  Rights,  9;  Lute  v.  Baggin, 
69  Cal.  255.  10  Pac.  763;  Cooper  v.  Wil- 
Hams,  6  Ohio,  301,  24  Am.  Dee.  300;  Fuller 
V.  Bh€dd,  161  m.  462,  33  L.  R.  A.  146,  44  N. 
E.  286;  note  to  Gardner  r.  Newburgh  (K. 
Y.)  7  Am.  Dec  ffSl. 

A  riparian  owner  does  not  lose  any  of  his 
rights  by  becoming  an  appropriator. 

FauU  V.  Cooke,  19  Or.  465,  26  Pac  662; 
Van  Bibber  t.  BUton,  84  Cal.  086,  24  Pac 

808,  &g8. 

The  owner  of  a  stream  where  a  break  oc- 
curs may  restore  it  to  its  channel. 

Pom.  ^parian  Rights,   10;   Tuthill  v. 
ea>tt,  43  Vt.  626,  6  Am.  Rep.  301 ;  Pierce  v. 
*  Kinney,  60  Barb.  66;  Blater  v.  Fox,  6  Hun, 
644;  note  to  Wholey  v.  CatdieeU  (Cal.)  30 
L.  R.  A.  820. 

The  law  of  riparian  rights  is  nnehanged 
by  the  law  of  appropriation. 
ML.R.  A. 


Pom.  Riparian  Rif^ts.  44 ;  Gould.  Waters, 
228;  aturr  v.  if&sk.  Vili  U.  S.  641,  33  L.  ed. 
701.  10  Sup.  Ct.  Itep.  350. 

While  riparian  rights  exist  without  ref- 
erence to  use,  right  by  appropriation  de- 
pends upon  use 

Pom.  Riparian  Rights,  1-10,  10,  25,  33, 
37,  44,  102,  133;  Gould,  Waters.  220,  227. 

A  riparian  prDpriettM"  acquires  no  rights 
by  prior  appropriation,  and,  of  course,  can- 
not lose  any. 

Pom.  Riparian  Rights,  4,  6,  33.  42,  70. 
148 :  Fault  v.  Cooke,  19  Or.  455,  26  Pac  662. 

The  plaintifTs  right  to  an  injunction  does 
not  depend  upon  injury.  Being  a  riparian 
owner,  he  has  the  right  to  the  flow  of  the  en- 
tire stream,  and  he  may  invoke  this  remedy 
to  prevent  a  claim  from  ripening  into  a  right. 

Uould  T.  Baton,  117  Cal.  639,  38  L.  R.  A. 
181,  49  Pac  677;  1  High,  Ini.  697-702; 
Gould,  Waters,  215,  612,  613;  Pom.  Ripar- 
ian Rights,  7;  Parker  v.  OriatDold,  17  Conn. 
28K.  42  Am.  Dec.  739. 

To  take  from  one  third  to  one  tenth  of 
the  water  from  a  stream  Is  a  material  in- 
jury. 

Heilbron  v.  Foirler  StDiteh  Canal  Oo.  75 
Cal.  426,  17  Pac.  636. 

lliat  defendant  proposes  to  so  limit  bis 
use  of  the  stream  as  to  do  plaintiffs  no  dam- 
age is  no  defense. 

Ibid. 

An  injunction  will  be  granted  against  in- 
fringement of  a  right,  whether  damage  will 
result  or  not. 

Uott  V.  Eioing,  60  Cal.  231.  27  Pac  194; 
Gould.  Waters,  2d  ed.  1  613;  Woodall  t. 
OartertviUe  Min.  <£  Manganese  Oo.  104  Oa. 
1fi6,  30  S.  E.  665;  Keller  v.  Strauss,  88  Fed. 
517;  AVal  v.  Roeheater,  156  N.  Y.  213,  60 
X.  E.  803,  AfSrming  88  Hun,  614,  35  N.  Y. 
Supp.  1112. 

An  injunction  will  be  granted  to  prevent 
repeated  trespass  and  multiplicity  of  suits. 

Smithere  v.  Pitoh,  82  Cal.  163,  22  Pac 
936;  Oould  t.  Baton,  117  Cal.  639,  38  L.  R. 
A.  181,  40  Pac  677;  WUUama  v.  Barter, 
121  Cal.  47.  63  Pac  406;  Platte  Valley  Ir- 
rig.  Co.  v.  Buokera  Irrig.  Mill.  A  fmprov. 
Co.  25  Colo.  77,  53  Pac  334. 

Mr.  Rnfoa  ICallonr,  with  JfeMrs.  O.  A. 
Oocsw«Ui  W.  A.  WUsUre,  and  lb  T. 
Cou,  for  defendant: 

A  riparian  owner  ia  a  person  who  owna 
land  bordering  mi  a  watercourse. 

Angall,  WauroourMs.  3d  ed.  p.  4;  Gould, 
Waters.  2d  ed.  {  148;  Kinney,  Irrigation, 
Si  67-69;  Bouvier,  Law  Diet.  Riparian  Pro- 
prietor; Hayden  v.  Long,  8  Or.  244;  TyUr 
V.  Wilkinson,  4  Mason,  400,  Fed.  Cas.  Ko. 
14.312;  Coffman  r.  Bobbins,  8  Or.  278;  Tay- 
lor V.  Welch,  6  Or.  198 ;  Shii>elg  y.  Bume,  10 
Or.  76;  Shook  v.  Oolohon,  12  Or.  239,  6  Pac 
503;  Bindmetn  Jeivor,  £1  Or.  112,  27  Pae. 
13;  AUa  Land  A  Water  Co.  t.  ffanooofc,  86 
Cal.  210,  24  Pac  646;  Ifodoe  Land  A  Live 
Stock  Oo.  T.  Booth,  102  Cal.  151,  36  Pac 
431. 

A  riparian  proprietor  of  lands  may  divert 
water  from  a  stream  to  irrigate  lands  not 
riparian,  provided  the  amount  diverted  doee 
not  perceptibly  diminish  the  volume  of  the 
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stream,  or  injuriouBly  affect  other  riparian 
proprietors  on  the  same  stream. 

^8  Am.  &  Eng.  Enc.  Law,  p.  954,  title 
Watercouraea;  Aoffeury  v.  Kitchin,  7  L,  T. 

S.  686;  Gould,  Waters,  SS  215,  217;  Ha- 
zcltine  v.  Caae,  46  Wis.  391,  32  Am.  Rep. 
710,  1  N.  W.  66;  Fine  v.  New  York,  76  Fed. 
418;  Elliot  v.  Fitohburg  X.  Co.  10  Gush. 
191,  57  Ara.  DfiC.  85;  Anthony  v.  Laphamt  5 
Pick.  175;  Cnry  v.  DanieU,  8  Met.  477,  41 
Am.  Dec.  632;  8hreve  v.  Voorheca,  3  N.  J. 
Eq.  25;  RvnneU  T.  BuUen,  2  N.  fl.  532; 
Wudainorth  v.  TUlotaon,  15  Conn.  366, 
'39   Am.   Dec.   391;  Parker   v.  Qrisitold, 

17  Conn.  288,  42  Am.  Dec.  73!);  Qar- 
icood  V.  New  York  G.  A  H.  R.  R.  Co.  83 
y.  Y.  400,  36  Am.  Hep.  492;  Sandwich  v. 
Ortat  Northern  R.  Oo.  L.  R.  10  Ch.  Div. 
707;  Ulhricht  v.  Eufaula  Water  Co.  86  Ala. 
587,  4  L.  K.  A.  572,  6  So.  78;  Baker  v. 
Brofcn,  56  Tex.  377;  Davis  v.  Getchell,  50 
Me.  602,  79  Am.  Dec.  636;  Kinney,  Irriga- 
tion, SS  67,  276;  Gillis  v.  Cha»e,  67  N.  fl. 
161,  31  Atl.  18;  Union  Mill  d  Min.  Co.  t. 
b'errin,  2  Sawy.  176.  Fed.  Cas.  No.  14.371. 

Being  a  riparian  proprietor,  a  court  of 
equity  will  not  interfere  by  injunction  to 
prevent  defendant's  using  the  water  of  Oie- 
wauean  river  to  irrigate  the  land  in  tjuea- 
tion.  whether  riparian  or  not,  unlcAs  it  is 
clearly  shown  that  such  use  appreciably  di- 
miniflhes  the  flow  of  the  water  in  the  river 
to  the  injniy  of  plaintiffs*  riparian  rights. 

IfoofiB  T.  Cflear  Lake  Water  Works,  68 
Cal.  146,  8  Pac.  816,  6  Pae.  494;  Modoe  Land 
A  hive  Stock  Go.  v.  Booth,  102  Cal.  151,  30 
Pac  431 ;  Eagar  v.  fitevenaon,  70  Cal.  286, 
11  Pac.  704;  Beilbron  v.  76  Land  A  Water 
Co.  80  Cal.  189,  22  Pac.  62;  Ltia  t.  Hoggin, 
69  Cal.  284,  10  Pac.  674;  Brown  t.  Smith, 
10  Cel.  509;  Nevada  Covmty  A  8.  Canal  Co. 
V.  Ki44,  37  Cal.  282;  Black'e  Pom.  Waters, 
S  75;  Vreighton  v.  Kaweah  Canal  A  Irrig. 
Co.  67  Cal.  221,  7  Pac.  658;  Barrows  v.  Fox 
(Cal.)  30  Pac.  70S;  Wintermute  v.  Tacoma 
Light  A  Water  Go.  3  Wash.  727,  29  Pac. 
444;  Bassctt  v.  Baliabury  Mfg.  Co.  47  N.  H. 
42(f;  Head  v.  James,  13  Wis.  641;  Low  v. 
Schfiffer,  24  Or.  239,  33  Pac.  678;  Kinney, 
Irriiration.  S  321;  Gk>uld,  Waters,  }  214; 
Watatm  v.  New  Mitford  Water  Oo.  11  Conn. 
442.  42  Atl.  265;  North  Powder  Mill.  Co. 
V.  Goughanour,  34  Or,  fl,  54  Pae.  223 ;  Ixike- 
aide  Diioh  Go.  v.  Crane,  80  Cal  181.  22  Pac. 
76;  Shook  V.  Colohan,  12  Or.  239.  6  Pac. 
503;  Hindman  t.  Rixor,  21  Or.  112,  27  Pac. 
13. 

Beam,  Ch.  J.,  delivered  the  i^inion  of  the 
court: 

This  is  a  controTw^ybetweenriparian  pro- 
prietors upon  a  natural  watercourse.  There 

18  virtually  hut  one  question  involved  in  the 
case,  and  that  is  whether  the  lands  which 
the  defendant  seeks  to  irrigate  are  riparian 
in  character.  It  is  practically  conceded  that 
up  to  the  commencement  of  the  suit  the 
plaintiffs  had  not  been  substantially  injured 
or  damaged  on  account  of  the  use  of  the 
n'ater  by  the  defendant,  and,  as  a  conse- 

alienee,  are  not  entitled  to  an  injunction  if 
ie  lands  are  riparian;  but  the  contention  is 
64  L.  R.  A. 


that  thqr  are  nonriparian,  and  therefore  the 
plaintiffs  are  entitled  to  an  injunction  re- 
straining the  use  of  the  water  thereon  with- 
out proof  of  damage.  It  is  common  learn- 
ing that  every  person  through  whose  prem- 
ises a  stream  of  water  flows  has  a  right  to 
its  use  and  enjoyment  as  it  passea  through 
his  land;  but,  as  all  other  proprietors  have 
a  similar  right,  it  necessarily  follows  that 
one  cannot  use  or  divert  the  water  to  tiic 
injury  of  another.  The  right  of  each  mu'^t 
he  exercised  in  subordination  to  that  of  all 
the  others.  Within  these  limits,  each  pro- 
prietor is  entitled  to  such  use  of  the  stream 
as  may  be  conformable  to  the  usages  and 
wants  of  the  community.  It  is  often  said 
that  a  riparian  proprietor  has  a  right,  in- 
sepsrably  annexed  to  the  soil,  to  have  the 
water  of  a  stream  flow  down  to  his  land  ns 
it  is  wont  to  run,  undiminished  in  quantitv 
and  unimpaired  in  quality;  and  that,  if  an 
upper  proprietor  takes  it  from  the  stream, 
he  must  return  substantially  the  same  quan- 
tity again  before  it  leaves  his  premise*. 
I'his  rule,  however,  is  subject  to  the  limita- 
tion now  well  established  that  each  proprie- 
tor is  entitled  to  a  reasonable  use  of  the  wa- 
ter for  domestic,  agricultural,  and  manufac- 
turing purposes,  and  such  use  is  not  to  be 
denied  him  on  account  of  the  loss  necessari- 
ly consequent  upon  its  proper  enjoyment. 
In  short,  he  has  a  riffht.  in  the  language  of 
Vice  Chancellor  Bacon  in  Sandwifiit  v.  Qreal 
Northern  R.  Co.  L.  R.  10  Ch.  Div.  707,  712. 
"to  make  all  the  use  he  can — to  derive  every 
beneflt  he  can — from  the  stream,  provide<l 
he  does  not  abstract  so  much  as  prevents 
other  people  from  having  equal  enjt^rment 
with  himself;"  or,  as  said  by  Itard  King»- 
down  in  Miner  v.  Qilmour,  12  Moore,  P.  C. 
C.  131,  166:  "By  the  general  law  applica- 
ble to  running  atrearos,  every  riparian  pro- 
prietor has  a  right  to  what  may  be  called 
ihe  ordinary  use  of  the  water  flowing  past 
his  land;  for  instance,  to  the  reasonable  use 
of  the  water  for  hie  domestic  purposes  and 
for  his  cattle,  and  this  without  r^ard  to 
the  effect  which  such  use  may  have,  in  ca.'«e 
of  a  deflciency.  upon  proprietors  lower  do»n 
the  stream.  But.  further,  he  has  a  right  to 
the  use  of  it  for  any  purpone,  or  what  may 
be  deemed  the  extraordinary  ase  of  it,  prri- 
vided  that  he  does  not  thereby  interfere  with 
the  rights  of  other  proprietors,  either  above 
or  below  him.  Subject  to  this  condition,  hp 
miiy  (lam  up  the  stream  for  the  purpose  nf 
n  mill,  or  divert  the  water  for  the  purpofle 
of  irrif^tion.  But  he  has  no  rif^t  to  intpr- 
nipt  the  regular  flow  of  the  stream*  if  he 
thereliy  interferes  with  the  lawful  use  of 
the  water  by  other  proprietors,  and  inflicts 
upon  them  a  sensible  injury."  The  right  of 
a  riparian  proprietor  to  the  use  of  the  wa- 
ter of  a  stream  flowing  through  his  premises, 
and  its  limitations,  are  well  expressed  in  a 
Maryland  case,  where  the  court  says:  "The 
right  of  every  riparian  owner  to  the  enjo^r- 
ment  of  a  stream  of  nmning  water  in  its 
natural  state  in  flow,  quantity,  and  quality 
is  too  well  established  to  require  the  cita- 
tion of  authorities.  It  is  a  right  incident 
and  appurtenant  to  the  ownership  of  the 
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land  itself,  and,  being  a  common  riglit,  it 
follows  that  every  proprtetor  is  bound  so  to 
use  the  common  right  as  not  to  interfere 
with  an  equally  beneficial  enjoyment  of  it 
by  others.  This  is  the  necessary  result  of 
the  equality  of  right  among  all  the  proprie- 
tors of  that  which  is  common  to  all.  As 
such  owner,  he  has  the  right  to  insist  that 
the  stream  shall  continue  to  run  uti  currcre 
itolebat;  that  it  shall  continue  to  flow 
through  his  land  in  its  usual  quantity,  at  its 
natural  place,  and  at  its  usual  height.  With- 
out a  grant,  either  express  or  implied,  no 
proprietor  has  the  right  to  obatnict,  dimin- 
ish, or  accelerate  the  impelling  force  of  a 
stream  of  running  water.  Of  course,  we 
are  not  to  be  understood  as  meaning  there 
can  be  no  diminution  or  increase  of  the  flow 
whatever,  for  that  would  be  to  deny  any 
valuable  use  of  it.  There  may  be.  and  there 
must  bo  allowed  to  all  of  that  which  is  com- 
mon, a  reasonable  use;  and  such  a  use,  al- 
though it  may,  to  nome  extent,  diminish  the 
quantity,  or  affect,  in  a  measure,  the  flow, 
of  the  stream,  is  perfectly  consistent  with 
the  common  richt.  The  limits  which  sepa- 
rate the  lawful  from  the  unlawful  use  of  a 
stream  it  may  be  difficult  to  define.  It 
in  fact,  impossible  to  lay  down  a  precise  rule 
to  cover  all  cases,  and  the  question  must  be 
d**-*rmined  in  each  case,  taking  into  consid- 
eration th*"  size  of  the  stream,  the  velocity 
of  the  current,  the  nature  of  the  banks,  the 
character  of  the  soil  and  a  variety  of  other 
facts.  It  is  entirely  a  question  of  dwree, 
the  tme  test  being  whether  the  use  u  of 
such  a  character  as  to  affect  materially  the 
equally  beneficial  lue  of  the  stream  by  oth- 
ers." Baltimore  v.  Appold.  42  Md.  442, 
4.W.  It  is  accordingly  now  quite  generally 
held  in  this  country  and  in  England  that, 
after  the  natural  wants  of  all  tlie  riparian 
proprietors  have  been  supplied  each  proprie- 
tor ift  entitled  to  a  reasonable  use  of  the  wa- 
ter  for  irrigating  purposes.  Washb.  Ease- 
ments, 2d  ed.  *240;  Gktuld,  Waters.  3d  ed. 
9  217;  Long,  Irrigation,  fi  11;  Black's  Pom. 
Riparian  Rights,  S  154;  Kinney,  Irrigation, 
S  273;  17  Am.  ft  Eng,  Enc.  Law.  2d  ed.  p, 
487 ;  Cowman  v.  Robbina,  8  Or.  278 ;  T/Oic  v. 
Sohaffer,  24  Or.  239,  33  Pac,  678;  Weston 
V.  Alden,  8  Mass.  138;  Lua  v.  Haggin,  69 
(;al.  265,  394.  10  Pac.  074;  Blanohard  v. 
Baker,  8  Me.  253.  23  Am.  Dec.  604;  Benton 
V.  Johnoom,  17  Wash.  277,  39  L.  R.  A.  107, 
49  Pac.  495;  Baker  v.  Broum,  55  Tex.  377; 
Davis  V.  ffctchcll,  79  Am.  Dec.  636,  643, 
note  (50  Me.  602).  The  doctrine,  as  ap- 
plied to  the  arid  regions  of  the  west,  is  thus 
stated  by  Mr.  Justice  McFarland  in  Harria 
r.  Harrxaon,  93  Oal.  676,  880,  29  Pac.  326: 
"According  to  the  common-law  doctrine  of 
riparian  ownership  as  generally  declared  in 
England  and  in  most  of  the  American  states, 
upon  the  facts  in  the  case  at  bar  the  plain- 
tiffs would  be  Mititled  to  have  the  waters 
of  Harrison  caflon  continue  to  flow  to  and 
upon  their  land  as  they  were  naturally  ac* 
customed  to  flow,  without  any  substantial 
deterioration  in  quality  or  ^minution  in 
quantity.  But  in  some  of  the  western  and 
southwestern  states  and  territories,  where 
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the  year  is  divided  into  one  wet  and  one  dry 
season,  and  irrigation  is  necessary  to  suc- 
cessful cultivation  of  the  soil,  the  doctrine 
of  riparian  ownership  has  by  judicial  deci- 
sion been  modified,  or,  rather,  enlarged,  so 
us  to  include  the  reasonable  use  of  natural 
water  for  irrigating  the  riparian  land,  al- 
though such  use  may  appreciably  diminish 
the  flow  down  to  the  lower  riparian  propric- 
to/.  ...  Of  course,  there  will  be  great 
difllculty  in  many  cases  to  determine  what 
is  such  reasonable  use;  and  'what  is  surh 
reasonable  use  is  a  question  of  fact,  and  de- 
pends upon  the  circumstances  appearing  in 
PHch  particular  case.'  .  .  ',  The  larger 
the  number  of  riparian  proprietors  whose 
i-ifl:hts  are  involved,  the  greater  will  be  the 
•lilHcuIty  of  adjustment.  In  snch  a  case 
the  length  of  the  stream,  the  volume  of  water 
in  it,  th«  extent  of  each  ownership  along  the 
banks,  the  character  of  the  soil  owned  by 
each  contestant,  the  area  sought  to  be  irri- 
gated by  each. — all  these  and  many  other 
ooiiRiderations  must  enter  into  the  solution 
of  the  problem;  but  one  principle  is  surely 
established,  namely,  that  no  proprietor  can 
absorb  idl  the  water  of  the  stream  so  as  to 
allow  none  to  flow  down  to  his  neighbor." 
For  the  protection  of  the  rights  of  the  sever- 
al riparian  proprietors  it  has  even  been  held 
that  a  court  of  equity  may  in  a  proper  ca.se 
apportion  the  flow  of  the  stream,  after  the 
natural  wants  of  the  several  proprietors 
have  been  satisfied,  in  such  a  manner  as  may 
seem  equitable  and  just  under  the  drcuni- 
stances.  ffarria  v.  Harrinon,  93  Cal.  676, 
RRO.  29  Pac.  326;  Wifff/int  v.  Mttwupiahc 
Land  d  Water  Co.  113  Cal.  182,  S2  U  R.  A. 
067.  45  Pac.  160;  Smith  v.  Oorbii,  116  Cal. 
.>87.  48  Pac.  725. 

The  plaintiffs  admit  the  rule  that,  after 
the  natural  wants  of  all  the  riparian  pro- 
prietors have  been  supplied,  each  is  entitled 
to  a  reasonable  use  of  the  water  for  irrigat- 
ing purposes,  but  insist  that  the  exercise  of 
the  right  ntunt  be  limited  to  the  tract  of  land 
throuKh  which  the  stream  flows  as  first  seg- 
regatei!  and  sold  Ity  the  government  of  the 
United  States,  and  that,  even  in  such  a  case, 
where  there  are  natural  barriers  within  the 
tract  which  would  prevent  a  portion  of  the 
land  from  deriving  any  benefit  from  the  flow 
of  the  stream,  the  portion  lying  beyond  the 
barrier  should  be  excluded.  But.  as  we  un- 
derstand the  law,  lands  bordering  on  a 
stream  are  riparian,  without  regard  to  their 
extent.  After  a  considerable  search,  we 
are  unable  to  find  any  rule  determining 
when  part  of  an  entire  tract  owned  by  one 
person  ceases  to  be  riparian.  The  discii>4- 
sions  in  the  books  are  restricted  to  a  defini- 
tion of  riparian  proprietors  and  their  re- 
spective rights.  A  riparian  proprietor  is 
one  whose  land  is  bounded  by  a  natural 
stream,  or  throuf^  whose  land  it  flows,  and 
riparian  rights  are  those  which  be  has  to 
the  use  of  the  water  of  the  stream.  They 
are  derived  entirely  from  the  ownership  of 
the  land,  and  not  from  its  area  or  the  source 
of  its  title.  Mr.  Angell  remarks:  "The 
owners  of  watercourses  are  denominated 
the  eivilians  riparian  proprietors,  and  the 
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use  of  th«  same  signiftoant  and  oonTenient 

term  is  notp  fully  mtrodnced  Into  the  com- 
mon law."  An>^11,  Watercouraea.  6th  ed. 
i-  10.  Clould  says:  "Kiparian  rt>;ht8  prop- 
er  depend  upon  the  ownership  of  land  con- 
tinuous to  the  water."  Gould,  Waters,  3d 
ed.  §  14«.  And  Kinney  says  that  "the 
rights  of  riparian  propnetore  are  such  as 
grow  out  of.  or  are  connected  with,  their 
ownership  of  the  banks  of  the  streams  and 
rivers."  Kinney  Irrigation.  S  87.  And, 
again  (S  M) :  "Whether  riparian  rights 
attach  or  not,  the  principal  question  depends 
upon  the  o\\7ierBhip  of  the  land  which  Is 
contisriious  to  and  touches  upon  the  water. 
And  as  to  whether  the  land  is  in  actual  con- 
tact with  the  flow  of  the  stream,  whether 
that  contact  be  lateral  or  vertical,  it  is  ne- 
eeeaary  that  it  should  exist."  Bouvier  de- 
fines riparian  proprietors  as  "those  who 
own  land  bordering  upon  a  waterconrae." 
Mr,  l^ng.  in  his  recent  work  on  Irrigation, 
in  dincusaing  this  question,  saya:  °*Some 
questions  hiive  been  raiaed  aa  to  what  landa 
are  to  be  considered  riparian,  within  the 
sense  of  the  preceding,  section.  Idterslly, 
of  course,  riparian  lands  are  lands  border- 
ing upon  a  stream,  but  It  in  sometimes  a 
questinn  as  to  how  far  back  from  the  stream 
tlie  land  may  be  considered  riparian.  There 
is  very  little  judicial  authority  on  the  ques- 
tion. It  ia  plainly  not  possible  to  define  the 
dlBtance  to  which  the  riparian  proprietor's 
right  to  use  the  water  for  irrigation  or  oth- 
er purposes  extends,  but  this  will  depend  up- 
on the  circumstances  of  each  ease.  The  only 
general  rule  that  can  be  laid  down  ia  that 
the  distance  and  use  should  be  reasonable." 
Long,  irrigation,  f  14.  It  would  seem, 
therefore,  tliat  any  person  owning  land 
which  abuts  upon  or  through  which  a  natur- 
al stream  of  water  flows  is  a  riparian  pro- 
prietor, entitled  to  the  rights  of  such,  with- 
out regard  to  the  extent  of  his  land,  or  from 
whom  or  when  he  acquired  his  title.  The 
fact  that  he  may  have  procured  the  particu- 
lar tract  washed  the  stream  at  one  time 
and  siil>equentl7  purchased  land  adjoining 
it,  will  not  make  him  any  the  leas  a  riparian 
proprietor,  nor  ahould  it  alone  be  a  valid 
objection  to  his  using  the  water  on  the  land 
last  acquired.  The  only  thing  necessary  to 
entitle  him  to  the  right  of  a  riparian  pro- 
prietor ia  toshow  thatthe  bodyof  land  owned 
hy  him  borders  upon  a  stream.  This  being 
established,  the  taw  gives  to  him  certain 
rights  in  the  water,  the  extent  of  which  is 
limited  and  controlled  lees  by  the  area  of 
his  land  than  by  the  volume  of  water  and 
the  effect  of  its  use  upon  the  rights  of 
other  riparian  proprietors.  By  virtue  of 
the  ownership  of  land  in  proximity  to  the 
stream,  he  is  entitled  to  a  reasonable  use 
of  the  water,  which  is  defined  as  "any  use 
that  does  not  work  actual,  material,  and 
sabntantial  damage  to  the  common  right 
which  each  proprietor  has,  as  limited  and 
qualified  by  the  precisely  equal  right  of 
every  other  proprietor."  Kinney,  Irriga- 
tion. S  276.  In  the  determination  of  what 
will  be  conaidered  such  a  uae  in  a  particular 
eaHe,  the  character  and  extent  of  the  land, 
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iia  loeation,  and  the  time  of  acquiring  th* 
title  may  all  become,  and  xn,  no  doubt,  ina- 
portant  factors  to  be  conaidered;  but  Ou^ 
are  not  controlling,  and  each  case  must  do- 
pend  entirely  upon  ita  own  facts  and  cir- 
eumatances.  The  case  of  Boehmer  t.  Big 
Rock  Irrig.  Diat.  117  Cal.  19,  48  Pac  908, 
wonid  seem  to  make  the  extent  of  riparian 
rights  depend  upon  the  source  of  titl^  rath- 
er than  the  fact  of  title;  but  in  Afto  Land 
A  "Wuitr  Co,  T.  Hanooek,  85  Cal.  210,  24 
Pac.  646,  It  was  expressly  held  that  all 
land  bordering  upon  a  stream  which  ia  held 
by  the  same  title — in  that  instance  consist- 
ing of  1,2S0  acres — is  riparian,  and  no  dis- 
tinction waa  made  on  account  of  the  sonree 
of  title.  Again,  in  WiggUu  r.  Mutoupia- 
he  Land  d  Water  Go.  113  Cal.  182,  32  L.  K. 
A.  067,  4S  Pac  100,  and  Bathgate  t.  trvime, 
120  Ual.  135,  58  Pac.  442,  the  right  of  a  ri- 
parian proprietor  to  use  the  waters  of  a 
stream  for  irrigation  was  limited  to  the  wa- 
terahed.  But,  aa  we  understand  these  cases 
the  court  in  each  instance  waa  determining 
the  rights  of  the  parties  then  before  it,  and 
not  attemptil^:  to  lay  down  an  infleadUe 
rule  aa  a  guide  in  all  eases.  Nothing  more 
wan  held  or  dedded  than  that  under  the 
claim  alone  of  riparian  rights  the  owner 
land  cannot,  to  tne  injury  of  anotho-  rinar 
ri&n  proprietor,  take  the  water  beyond  the 
watershM,  or  onto  lands  held  by  a  title  dif- 
ferent from  the  title  of  those  throngh  which 
the  stream  flows;  and  this  all  will  concede. 
The  right  to  nuke  a  reasonable  use  of  the 
water  of  a  stream  is  a  right  of  property,  de- 
pending on  the  ownership  of  the  land  abut- 
ting on  or  through  which  the  stream  flows; 
and  whether  a  given  use  Is  reasonable  or 
not  is  a  question  of  fact,  to  be  determined 
under  the  circumstances  of  each  particular 
case.  The  right  to  use  the  water  belongs  to 
the  ownei*  of  the  land,  and  the  extent  of  its 
axerciae  ia  not  to  be  detennined  by  the  aiea 
or  oontonr  of  his  land,  but  by  its  raeet  npoD 
other  riparian  proprietors. 

A  reference  to  a  few  of  the  adjudged  cases 
will  Illustrate  this  principle.  In  Vorbinry 
T.  Kiichin,  9  Jur.  N.  S.  132,  the  defendant^ 
a  riparian  proprietor,  erected  pumps  and 
conduit  pipes  to  conduct  the  water  of  a 
stream  across  a  hill  into  a  reservoir,  to 
await  the  use  of  a  honae  built  bgr  bim  on 
property  he  had  acquired  anbseqnently  to 
his  riparian  property.  It  was  held  that  the 
question  wh^her  hia  use  of  the  rtream  waa 
reasonable  under  all  the  dreumstaneee  was 
properly  left  to  the  jury.  In  one  of  the 
opinions  It  is  said:  "The  defoidant  has  built 
himself  a  house  on  the  side  of  a  hill,  and  be 
formed  a  reservoir  to  supply  his  house  with 
water  fnnn  the  stream.  Thia  exereiae  of  hia 
right  seemed  annewhat  strong,  and  the 
plaintiffs  counsel  were  at  one  nine  inclined 
to  rely  upon  the  distance  of  the  house  from 
the  stream,  but,  probably,  on  reflection, 
they  found  it  immaterial.  The  real  question 
in  the  case  is  whether  a  man  who  has  321,- 
000  gallons  of  water  coming  down  to  him, 
can  complain  if  10,000  are  token  before." 
Elliot  V.  Fitchburg  R.  Co.  10  Cush.  191,  57 
Am.  Dec.  86,  waa  an  action  to  recover  dam- 
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ages  for  the  dlTenion  of  water  by  a  rail- 
road company,  an  upper  proprietor,  for  the 
use  of  its  loGomotivea,  engioea,  and  other 
•iinilar  purpoBcs.  It  was  contended  at  the 
trial  that,  if  the  Jury  were  satisfied  of  the 
csistmoe  of  the  stream  and  the  dlTerslon  of 
the  water  by  the  defendant,  plaintiff  was 
entitled  to  a  verdict  for  nominal  damage, 
without  proof  of  actual  damage;  but  Uie 
presiding  judge  instructed  the  jury  that,  un- 
less plaintiff  suffered  actual  perceptible 
damage  in  consequence  of  the  diversion,  the 
defentfant  was  not  liable  in  the  action,  and 
this  direction  was  held  to  be  r^ht  hr  the 
entire  court.  In  the  course  of  <£e  opinion, 
Mr.  Chief  Justice  Shaw  says:  "The  fight 
to  flowing  water  is  now  well  settled  to  be 
a  right  incident  to  property  in  the  land.  It 
is  a  right  pvblioi  juris  of  such  character 
that,  whilst  it  is  common  and  equal  to  all 
ttirough  whose  land  it  runs,  and  no  one  can 
obatnict  or  divert  it,  yet,  as  one  of  the  benefi- 
dal  gifts  of  providenee,  eadk  proprietor  has 
a  right  to  a  just  and  reasonable  use  of  It,  as 
it  passes  through  his  land ;  and,  so  long  as 
it  (s  not  wholly  obstructed  or  diverted,  or  no 
larger  appropriation  of  the  water  running 
through  it  is  made  than  a  Just  and  reason- 
able use,  it  cannot  be  said  to  be  wrongful 
or  Injurlona  to  a  proprietor  lower  down. 
What  Is  such  a  just  and  reasonable  use  may 
oft«n  be  a  diflHeuU  question,  depending  on 
various  circumstances.  To  take  a  quantity 
of  water  from  a  large  running  stream  for 
agriculture  or  manufacturing  purposes 
would  cause  no  sensible  or  practicable  dim- 
inution of  the  benefit  to  the  prejudice  of  a 
lower  proprietor;  whereas  taking  the  same 
quantity  from  a  small  running  brook  pass- 
ing through  man^  farms  would  be -of  great 
and  manifest  injury  to  those  hdow,  who 
need  it  for  domestic  supply,  or  watering 
<«tt]e;  and  therefore  it  would  be  an  unrea- 
sonable use  of  the  water,  and  an  action 
would  lie  in  the  latter  cose,  and  not  in  the 
former.  It  Is,  therefore,  to  a  considerable 
extent,  a  question  of  degree.  Still  the  rule 
is  the  same,  that  each  proprietor  has  a  right 
to  a  reasonable  use  of  it,  for  his  own  benefit, 
for  domestic  use,  and  for  manufacturing 
and  agricultural  purposes."  In  Oancood  v. 
.Veto  York  O.  i  B.  R.  R.  Co.  83  N,  Y.  400, 
38  Am.  Kep.  462,  a  riparian  proprietor  was 
allowed  to  maintain  an  action  to  recover 
damages  against  a  railroad  company  for 
diverting  the  waters  of  a  stream  and  con- 
veying them  by  pipes  to  reservoirs,  where 
its  locomotives  were  supplied  with  water, 
the  proof  showing  that  the  water  so  diverted 
waa  sulBctent  "to  perceptibly  reduce  the  toI- 
nme  of  water"  in  the  stream,  and  to  'Ma- 
terially reduce  or  diminish  the  (pending 
power  of  plaintiff's  mill,"  in  consequence  of 
which  he  sustained  damage  to  a  subatantial 
amount.  In  Otitis  v.  Chase,  67  N.  H.  101, 
31  Atl.  18.  it  is  held  that  a  riparian  owner 
is  not  liable  for  a  reasonable  use  of  water 
passing  liis  land,  wbettier  for  his  own  piur- 
poeea  or  for  sate  to  othero,  and  the  reason* 
ableness  of  his  use  is  a  question  of  fact.  In 
this  case  it  is  said:  "Each  riparian  pro- 
prietor ha>^ng  the  right  to  a  Jiut  and  rea- 
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sonnble  use  of  the  water  as  it  passes 
through  and  along  his  land,  it  is  only  when 
he  transcends  his  right  by  an  unreasonable 
and  unauthorized  use  of  it  that  an  action 
will  lie  against  him  by  another  proprietor 
whose  common  and  equal  right  to  the  flow 
nnd  enjoyment  of  the  water  is  thereby  in-' 
juriouuly  alTeeted.  And  as  the  reasonable' 
nests  of  the  use  is,  to  a  considerable  extent, 
a  question  of  degree,  and  largely  dependent 
on  the  circumstances  of  each  case,  it  is  to 
be  judged  of  by  the  jury,  and  must  be  de- 
termined at  the  trial  term  as  a  mixed  quee- 
tion  of  law  and  fact."  In  P^td  v.  Spring 
Valley  Wateneorka,  130  Gal.  SS2,  62  Pac 
1054.  it  was  held  by  the  supreme  court  of 
California  that  a  lower  riparian  proprietor, 
who  Is  not  injured  by  the  diversion  of  water 
by  a  corporation  conducting  and  carrying 
on  the  business  of  supplying  the  inhabitants 
of  a  ci^  with  water,  cannot  restrain  suoh 
diversion.  In  Uttrieht  v.  Euffiula  Water 
Co.  86  Ala.  687.  4  L.  R.  A.  572,  6  So.  78, 
a  riparian  proprietor  filed  a  bill  to  enjoin 
the  diversion  of  water  from  the  stream  1^ 
an  upper  riparian  proprietor,  a  water  com- 
pany, for  tne  use  of  its  waterworks,  con- 
Btnulted  to  sunnly  the  inhabitants  of  a  city 
with  water.  The  testimony  in  the  case  es- 
tablished that  the  diversion  of  water  for  Uie 
piurpose  mentioned  would  result  in  a  sensi- 
ble diminution  In  the  flow  of  the  stream  it- 
self in  the  dry  season  or  summer  months, 
but  that  the  complainant  was  making  no 
particular  use  of  the  stream,  and  therefore 
suffered  no  special  damage  by  the  act  of 
the  defendant;  and  it  was  held  that  as  the 
defendant  was  taking  the  water  tor 
the  pur|iOBe  of  aupplyutg  the  wants  of  a 
neighboring  town,  and  not  returning  it  to 
its  natural  channel,  the  plaintiff  was  en- 
titled to  an  injunction  In  vindication  of  hia 
rights,  without  any  special  proof  of  dam- 
ages; but,  as  he  was  not  making  any  partic- 
ular use  of  the  water,  the  injunction  should 
be  so  framed  as  only  to  restrain  its  use  "to 
the  sensible  injury  or  damage  of  the  com- 
plainant for  any  purpose  for  which  he  may 
now  or  in  the  future  have  use  for  it." 

It  is  apparent,  therefore,  that  the  mis,  so 
oftui  stated  and  reiterated  in  the  hooks, 
that  a  riparian  proprietor  is  entitled  to  have 
the  entire  flow  of  the  stream  come  down  to 
his  premises,  is  subject  to  the  important 
limitation  that  an  upper  riparian  proprie- 
tor may  make  such  a  use  thereof  as  does  not 
work  any  actual,  material,  and  subsltintial 
damage  to  th«  common  right  which  each 
proprietor  has;  and,  whether  a  proposed 
use  is  of  the  character  referred  to,  and  there- 
fore reasonable,  does  not  depend  so  much 
upon  the  area  of  the  land  of  the  offending 
proprietor,  or  the  place  of  the  use,  as  upon 
the  effect  it  has  upon  the  correlative  rights 
of  the  other* proprietors.  Under  this  aoo- 
trine  the  defendant  was  not  a  wrongdoer 
when  he  used  the  waters  of  the  stream  for 
the  purpose  of  irrigation,  nor  does  the  fact 
that  his  land  lies  above  tlie  level  thereof,  so 
that  it  cannot  be  irrigated  by  means  of 
ditches  wholly  on  his  own  premises,  affeot 
his  right  to  uie  use  of  the  mtur  iCAemoofc 
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T.  Higuem,  III  Cal.  478,  32  U  R.  A.  190, 
14  Phc,  171,  although  it  might  have  a  ma- 
terial bearing  upon  the  reasonableneas  of  the 
iise,  if  that  question  was  here  for  decision. 
Gould,  Waters,  3d  ed.  S  217.  But  there  is 
no  reason  shown  hy  this  record  why  the  de- 
fendant should  be  confined  in  the  use  of  the 
water  to  any  particular  portion  of  his  land. 
The  amount  of  water  tak«i  and  used  by  him 
before  the  trial  was  not  sufficient  to  mate- 
rially injure  the  plaintiffs,  or  to  interfere 
m  any  substantial  way  with  their  rights  aa 
riparian  proprietors.  There  seems  U>  have 
beeu  abundant  water  left  in  the  stream  aft- 
er his  diversion  for  the  use  of  all  the  other 
riparian  proprietors.  There  is  some  con- 
fliflt  in  the  authorities  as  to  whether  a  ri- 
parian proprietor  can  rajoin  the  use  of  wa- 
ter for  the  irrigation  of  nonriparian  lands 
without  showing  damage  (Modoc  Land  <E 
Vive  Btoak  Go.  v.  Booth,  102  Cal.  151,  36 
Pac.  431;  Gould  v.  Eaton,  117  Cal.  539,  38 
L.  R.  A.  181,  49  Pac.  577;  Fifield  v.  Spring 
Valley  WatenoorkB,  130  Cal.  552,  62  Pac. 
10&4) ;  but  it  is  dear  that  a  court  of  equity 
will  not  restrain  the  use  of  water  1^  a  ri- 

fiarian  proprietor  to  irrigate  his  lands  un- 
ess  it  IS  shown  that  such  use  will  injure 
the  other  riparian  proprietors  (Gould.  Wa- 
ters, 3d  ed.  S  214).  The  plaintiffs,  there- 
fore, were  not  entitled  to  an  injunction  re- 
straining the  defendant  from  using  the  wa- 
ters of  the  stream  for  the  purpose  of  irriga- 
tion, because  such  use  waa  no  injury  to 
them.  But.  aa  the  defendant  has  set  up 
in  his  answer,  and  attempted  to  maintain  by 
his  ie-^timony,  the  absolute  right  to  sufficient 
wnter  to  irrigate  his  land,  regardless  of  the 
effect  it  may  have  upon  the  other  proprie- 
toi-8,  the  plaintiffs  are  entitled  to  such  a  de- 
cree as  will  prevent  his  use  from  ripening 
into  an  adverse  title.  Gould.  Waters,  3d 
ed.  fi  314;  Kinney.  Irrigation.  8  329;  Ul- 
hrioht  V.  Evfavla  Water  Co.  86  Ala.  587.  4 
L.  R.  A.  .'>72.  6  fio.  78:  Ifeirhall  v.  Ireson, 
8  Oush.  595,  54  Am.  Dec.  790. 

It  in  suggested  that  the  court  ought  to 
as(«rtain  and  determine  the  rights  of  the 
respective  parties,  and  fix  them  in  the  de- 
cree, so  that  hereafter  there  may  be  no  con- 
troversy concerning  the  matter.  In  the  very 
nature  of  thin^,  nowever,  it  is  impossible 
in  a  case  of  this  character  to  make  such  a 
dscree.  The  rights  of  the  several  riparian 
proi>rietor8  are  equal,  each  being  entitled 
to  but  a  reasonable  use  of  the  wnter  for  irri- 
gating purposes,  and  what  constitutes  such 
use  must  necessarily  depend  upon  the  sea- 
son, the  volume  of  water  in  the  stream,  the 
area  and  character  of  the  land  which  each 
riparian  proprietor  proposes  to  irrigate, 
and  many  otner  circumstances;  so  that  it 
seems  to  as  there  is  no  basis  upon  which 
the  court  could  frame  any  other  decree 
than  one  enjoining  and  restraining  the  de- 
fendant from  diverting  the  wjter  from  the 
stream  to  the  substantial  injury  of  the 
present  or  future  rights  of  the  plaintiffs, 
and,  as  the  decree  of  the  court  below  is  to 
that  effect,  it  irtll  be  affirmed. 

Petitiona  for  rehearing  having  been  filed, 
54L.  R.  A. 


Bean,  Ch.  J.,  handed  down  the  following 

response : 

Both  parties  have  filed  petitions  far  re- 
hearing. The  plaintiffs  insist  that  the 
court  erred  in  not  holding  that  the  right  of 
a  riparian  proprietor  to  use  the  watera  of  a 
stream  for  irrigating  purposes  does  not  ex- 
tend beyond  the  watershed,  or  to  lands  not 
first  s^^ated  and  sold  b^  the  govanmeDt. 
This  question  was  examined  with  great 
care  before  the  opinicn  was  formulated.  No 
authorities  are  cited  or  arguments  advanced 
in  the  petition  for  rehearing  not  then  fully 
examined  and  considered,  and  therefore  the 
conclusion  heretofore  reached  will  be  ad- 
hered to.  The  defendant  contends  that  the 
court  erred  in  affirming  that  part;  of  the  de- 
cree which  restrained  him  from  usin^  the 
wnter  to  the  actual  and  perceptible  injury 
of  the  plaintiffs,  and  in  not  d«cn«iii^  that 
lie  recover  costs  and  disbursements  in  the 
court  below.  The  argument  is  that  since 
the  court  held  that  he  is  entitled  to  use  the 
water  to  irrigate  rU  of  his  land  if  he  does 
not  thereby  interfere  with  the  correlative 
rights  of  the  other  riparian  proprietwa,  and 
as  the  evidence  did  not  show  that  he  had  art- 
ually  so  interfered  up  to  the  time  of  the 
trial,  the  complaint  snould  have  been  dis- 
missed. This  position  overlooks  the  fact 
noted  in  the  original  opinion  that  the  dp- 
fondant  sets  up  in  his  answer  an  absmluU^ 
right  to  divert  2,675  inches  of  water  from 
the  stream,  and  had  actually  constructed  a 
ditch  for  that  purpose  tapping  the  stream 
li  or  2  miles  above  his  premises,  throu^ 
which  he  was  threatening  to  take  the  watrr 
at  the  time  the  suit  was  commenced.  It 
was  to  prevent  any  future  contention  that 
this  claim  or  the  use  of  the  water  thereun- 
der had  ripened  into  an  adverse  right  as 
against  the  plaintiffs  that  the  decree  was 
so  framed.  And  such  a  decree  is  manifest- 
ly within  Uie  power  of  a  court  of  equitr. 
'liie  fact  that  defendant  had  not  used  the 
entire  amount  of  water  up  to  the  time  of 
the  trial,  and  that  plaintiffs  did  not  prove 
actual  damage,  constitutes  no  objection  to 
the  maintenance  of  the  suit  or  the  form  of 
the  d(5cree.  Cache  La  Poudre  Reservoir  Co 
V.  Water  Supply  rf  Storage  Co.  27  Colo.  5.^, 
62  Pac.  420.  It  was  this  avowed  determi- 
nation of  the  defendant,  no  donht,  that  in- 
fluenced the  trial  court  to  decree  that  he 
pay  the  costs,  and  its  conclusion  will  not  be 
disturbed,  as  there  doen  not  seem  to  have 
been  any  abuse  of  discretion.  Dimmick  v. 
Itoaenfrfd.  34  Or.  101.  55  Pac.  100. 

The  petitions  for  rehearing  are  therefoie 
denied. 


Re  Petition  of  Cass  WYGANT.  Reapt., 

V. 

D.  M.  McLAIJCHLAN,  Chief  of  PoUce  of 
Portland,  Appt. 

(  Or  ) 

1.    Charter  n«iw«r  to  declare  wkat  akmll 

NoTB. — For  other  cases  la  this  series  as  to 
rlBbt  ot  Dinnlclpallt7  to  declare  what  shall  coo* 
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eoBBtltutv  Bniaancea  will  sot  anthor- 
Im  n  manlclpal  corporatloii  to  declare 
gwera]l7  that  to  later  a  dead  body  in  any 
portion  of  tlie  lohablted  dlitrtet  of  the  city 
■hall  be  a  nainnec,  when  cncb  Interment  may 
be  made  In  the  aenal  war  In  some  of  sacb  sec- 
tions wlthnut  fflTlng  offense  to  the  Bensee  of 
any  biunan  Inhabitant,  or  endangering  In  the 
leaat  measure  the  health  of  the  community. 

S.  Ifelthw  the  sbmmI  vollee  power*  aor 
vIiMrter  mithorlty  to  provide  for  the 
health  and  clennllneBs  of  the  city,  will  an- 
thoriKc  a  ronnlcipal  ordinance  prohibiting  all 
Intermonta  within  the  city  Umlta,  anleaa  nch 
prohibition  Is  renaonable. 

S.  Tlie  prohibition  of  the  laterment  of 
dead  bodies  within  the  eltr  Umlta  U 
nareMonable  where  they  Inclsde  large 
tracts  oC  land  uaed  exelualTely  for  Airmlng 
purposes,  some  of  which  contain  aeveral  hun- 
dred acres  on  which  Intermenta  conld  be  made, 
which  would  be  distant  a  half  mile  or  more 
from  any  human  habitation  or  thoroughfare. 

4.  Ab  ordlnanec  prohlUtlav  the  later- 
Bteat  of  dead  bodlea  wtthla  the  cltr 
Umlta.  which  Is  unreasonable  a«  applied  to 
sparsely  Inhabited  sections,  and  general  In 
Ita  i«c-ope  and  o]iei*atlon,  must  fall  In  ita  en- 
tirety. 

(Uay  4,  1901.) 

APPEAL  by  retipondent  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County  releasing  petitioner  under  a  writ  of 
habeas  corpus  from  the  custody  of  respond- 
ent, to  which  he  had  been  committed  for  al- 
leged violation  (tf  a  municipal  ordinance. 

Statement  1^  Wolvertoa,  J.: 

The  plaintiff  was  convicted  in  the  munici- 
pal court  of  the  city  of  Portland  of  a  viola- 
tion <rf  city  ordinance  No.  9,188,  and  sen- 
tenced to  pay  a  fine  of  $35,  in  default  of  the 
payment  of  which  be  was  otHnmitted  to  jail 
under  a  commitment  issued,  directed,  and 
delivered  to  tho  defendant,  McLauchlan,  who 
is  the  chief  of  police.  The  complaint  upon 
which  the  conviction  was  had  charged  the 
plaintiff  with  a  violation  of  the  ordinance 
bjr  wilfully  and  unlawfully  interring  and 
causing  to  be  deposited  a  certain  dead  body 
within  prohibited  territory  in  the  city  of 
Portland,  "therd>y  creating  a  nuisance," 
contrary  to  the  ordinance,  eto.  Tlie  ordi- 
nance under  wliich  the  cfunplaini  was  drawn 
provides,  by  8  1>  that  it  shall  be  unlawful, 
and  it  is  declared  a  nuisance  and  misdemean- 
or, for  any  pei'son  or  persons,  at  any  time 
after  the  Ist  day  of  April,  1895,  to  dig,  or 
cause  to  be  due  or  opened,  any  grave,  or  to 
inter  or  deposit,  or  cause  to  be  d^x>aited, 
in  such  grave,  any  dead  body,  within  the 
city  of  Portland,  except  within  certain  speci- 
fied districtis ;  and,  by  section  2,  that  no  per- 
bon  at  persons  shall,  after  the  day  named, 
dig,  or  cause  to  be  dug  or  opened,  any  grave, 
or  cause  to  be  deposited  or  interred  in  such 
grave  any  dead  bodj-,  except  in  those  por- 
tions of  tiie  cit?  designated  in  5  1-  Section 


6  prescribes  a  poialty  for  a  TiolaUm  of  the 
ordinance.  The  charter  empowers  the  dty 
to  prevent  the  introduction  of  contagiotis 
diseases,  etc.,  and  "to  provide  for  the  health, 
cleanliness,  ornament,  peace,  abd  good  order 
of  the  city,"  and,  by  a  subsequent  clause, 
to  prevent  and  remove  nuisances,  and  to  de- 
clare what  shall  constitute  the  same."  Sec- 
ti<m  32,  subds.  6,  9.  The  plainfi£r,  being 
imprisoned,  sued  out  a  writ  of  habeas  cor- 
pus, alleging  that  he  is  unlawfully  re- 
strained of  htB  liberty  by  the  defendant,  to 
which  the  latter  made  return  that  he  is  law- 
fully detaining  the  plaintiff  imder  and  by 
virtue  of  the  commitment  to  him  issued 
and  directed.  The  judgment  being  favor- 
able to  the  plaintiff,  the  defendant  appeals. 

ifM«r«.  3.  M.  Lone  and  Balpb  B. 
Dnniway,  for  appellant: 

The  city  had  the  authority  to  pass  the  or- 
dinance in  question  by  virtue  m.  the  police 
power.  This  authority  is  specially  given  to 
the  city  by  its  charter,  passed  in  1898,  in  § 
32,  subdivs.  6,  9,  17. 

The  city  has  the  power  to  declare  burials 
within  the  city  to  be  nuisances,  and  detri- 
mental to  the  health  and  welfare  of  the  city. 

ForiUxni  v.  Terwilligcr,  16  Or.  465,  19 
Pac.  90;  Dill.  Mun.  Corp.  §}  141,  142,  372- 
375,  379;  Cooley,  Const.  Lim.  6th  ed.  740; 
Axtstin  V.  Austin  Oity  Cemetery  Asso.  87 
Tex.  330,  28  S.  W.  528  <Tex.  Civ.  App.)  28 
S.  W.  1023;  New  York  v.  Black,  3  Wheeler. 
C.  C.  237 ;  People  ex  rel.  Oak  Hill  Cemetery 
Aaao.  V.  Pratt,  129  N.  Y.  08,  29  N.  E.  7; 
Crattin  V.  People,  82  N.  Y.  318,  37  Am.  Rep. 
564;  Charleston  v.  Wentworth  Street  Bap- 
tist Church,  4  Strobh.  L.  306;  Humphrey  v. 
Front  Street  M.  E.  Church,  109  N.  C.  132, 
13  S.  E.  793;  Campbell  v.  Kansas,  102  Mo. 
326,  10  L.  R.  A.  693,  13  S.  W.  897 ;  Ex  parte 
Hohen,  115  Cal.  372,  36  L.  H.  A.  618,  47  Pac. 
55,  Beach,  Pub.  Coi-p.  S  906;  Hwr  &  B.  Mun. 
Pol.  Ord.-J  220:  S  Am.  ft  Eng.  Enc.  Law,  2il 
ed.  pp.  791,  "1)3;  ^¥ent  v.  Methodist  Protest- 
ant Church,  80  Hun,  267,  30  N.  Y.  Supp. 
157;  Page  v.  Syinonds,  63  N.  H.  17,  66  Am. 
Rep.  481 :  Loicc  v.  Frospect  Hill  Cemetery 
Asso.  58  Neb.  100,  46  L.  K.  A.  237,  78  N.  W. 
488. 

A  cemetery  within  the  cily  limits  is  not 
conclusively  shown  not  to  be  a  nuisance  by 
the  fact  tbat  the  city  itself  mwrates  a  ceme- 
tery in  the  same  locality  under  siniilar  con- 
ditions, 

Austin  V.  Austin  City  Cemetery  Asso.  87 
Tex.  330,  28  8.  W.  628. 

The  ordinance  imder  consideration  in  this 
case  is  valid,  and  the  complaint  is  sufficient. 

Grossman  v.  Oakland,  30  Or.  478,  36  L. 
R.  A.  S93,  41  Pac.  S;  Portlantl  y.  Meyer,  32 
Or.  368,  62  Pac.  21 ;  5  Am.  ft  Eng.  Enc.  Law, 
2d  ed,  pp.  791,  793;  Went  v.  Methodist 
Protestant  Church,  80  Hun,  267,  30  N.  Y. 
Supp.  157:  Page  v.  Symonds,  63  N.  H.  17, 
56  Am.  Rep.  481 ;  Horr  &  B.  Mun.  Pol.  Ord. 
S  220;  Beach,  Pub,  Corp.  %  996. 


stilnte  a  nuisance,  see  Grossman  v.  Oaklajid 
(Or.)  36  L.  R.  A.  593,  and  note;  Evansvllle  v. 
Mlllor  (Ind.)  88  L.  R.  A.  181;  Harrington  v. 
Providence  <U,  I.>  ^8  L.  VL  A.  S&s,  and  cases 

54  L.  K.  A. 


In  note  on  page  828  as  to  right  to  control 
burial  of  the  dead;  and  St.  I^ouls  v.  Edward 
HpltzfbPrg  I>kg.  *  Provision  Co.  (Ho.)  89  L.  B. 
A.  oul. 
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Slaughterhouses,  burial  oi  the  dead,  or 
anything  else  which  mav  be  detrimental  to 
health,  van  be  excluded  under  the  police 
power  by  a  municipal  corporation,  which 
has  general  aiithority  over  nuisances. 

Harmiaon  v.  Leiouloten,  163  111.  313,  38 
N.  E.  fl2S;  W«rth  Chicago  City  R.  Co.  t. 
Lake  View,  lOS  111.  207,  44  Am.  Rep.  788; 
Daomport  v.  Richmond  City,  81  Va.  636,  69 
Am.  Kep.  696;  Charleston  v.  Wenttcortk 
Street  Baptist  Church,  4  Strobh.  h.  306; 
Campbell  v.  Kansas^  102  Mo.  326,  10  L.  R. 
A.  693,  18  &  W.  897;  Dill.  Mun.  Corp.  S 
S72. 

The  dty  of  Pmtland  does  not  need  any 
more  speafic  authority  in  order  to  exclude 
burials  from  a  given  district  than  that  giv- 
ing it  power  over  nuisances  and  contag»us 

diseases. 

From  the  paBDins  of  the  ordinance  there 
is  a  presumption  thftt  there  is  such  a  nui- 
sance, or  the  ordinance  would  not  be  passed. 

Hubbard  v.  Sledford,  20  Or.  316,  25  Pac. 
640;  Davenpm  t  v.  Richmond  City,  81  Va. 
636,  69  Am.  Rep.  600;  Vanderhurst  v. 
Tholcke,  113  Cal,  147,  35  L.  R.  A.  267,  46 
Pac.  206;  Harmiaon  v.  Letciatown,  163  III. 
313,  38  X.  E.  628;  17  Am.  &  Eng.  £nc.  Law, 
pp.  247,  248:  North  Chicago  City  H.  Qo.  v. 
Lake  View,  106  111.  207,  44  Am.  Rep.  788. 

That  which  the  l^tslature  has  speciBcal- 
ly  declared  may  be  done,  the  courts  cannot 
declare  is  unreasonable. 

17  Am.  &  Eng.  Enc.  Law,  pp.  247,  248; 
Dill.  Mun.  Corp.  3d  ed.  S  328;  Vanderhurst 
V.  Tholcke,  113  CaL  147,  36  L.  R.  A.  207, 
45  Pac.  266;  North  Chicago  City  R.  C«.  v. 
Lake  View,  105  111.  207,  44  Am.  Rep.  788; 
Beiling  v.  Evanaville,  144  In<I.  644,  36  L. 
R.  A.  272,  42  N.  £.  621 ;  Kansas  City  v. 
Trieht  76  Ua  App.  478;  Btate,  Raffetto, 
Prosecutor,  v.  jlfo^,  60  N.  J.  L.  413,  38  AU. 
807. 

When  the  thing  declared  to  be  a  nuisance 
may  be  a  nuisance,  the  courts  cannot  de- 
clare, as  a  matter  of  law,  that  it  is  not  a 
nuisance. 

North  Ohieago  City  R.  Co.  v.  Lake  View, 
105  III.  207,  44  Am.  Rep.  788. 

A  municipal  ordinance  which  is  general 
in  its  scope  may  be  adjudged  reasonable  ae 
applied  to  one  state  of  facts,  and  unreason- 
able when  it  is  sought  to  be  applied  to  a  dif- 
feorent  state  of  facts. 

Ea  parte  Ah  Hoy,  23  Or.  89,  31  Pac. 
220;  State,  Pennsylvania  R.  Co.,  Prosecutor, 
V.  Jersey  City,  47  N.  J.  L.  286;  Btate,  Con- 
Mlidafed  Traction  Co.,  Prosecutor,  v.  Eliea- 
beth,  68  N.  J.  L.  619,  32  L.  R.  A.  170,  34 
Atl.  146;  State  Trenton  Horse  R.  Co.,  Prose- 
cutor, V.  T-renion,  63  N.  J.  L.  132,  11  L.  R. 
A.  410,  20  Atl.  1076;  State  v,  Sotkin,  71 
Iowa,  87,  60  Am.  Rep.  780,  32  M.  W.  185; 
State  V.  Sheppard,  64  Minn.  287,  36  L.  R. 
A.  305,  07  N.  W.  62;  Ford  V.  Standard  Oil 
Co.  32  App.  Div.  696,  53  N.  Y.  Supp.  48. 

The  public  have  a  right  to  control  and 
oversee  and  regulate  the  proper  interment 
of  the  dead.  That  is  all  that  this  ordinance 
doesb  Such  an  ordinance  is  elearly  not  un- 
reaiwnable  or  betyond  the  power  ol  the  city 
to  enact. 
fiiL.  K.  A. 


The  ordinance  bang  within  the  power  oi 
the  city  to  enact,  it  is  valid. 

Pfieger  v.  Groth,  108  Wis.  104,  79  N. 
19 ;  Sprigg  T.  Oarrvtt  Park,  80  Md.  400,  43 
Atl.  813. 

Messrs.  StotC,  BoIm,  *  Stnt  for  re- 
spondent. 

WalTOTtom,      ddlvered  the  opinion  ai 

the  court: 

The  plaintiff  bases  his  ar^ment  in  sup- 
port of  the  judgment  of  the  circuit  court  up- 
on the  ground  that  ordinance  0,188  ia  in- 
valid, for  the  reason  that  the  charter  do» 
not  authorize  the  cito  of  Portland  to  declare 
the  burial  (rf  the  dead  within  the  city  limit*, 
outside  of  the  excepted  districts,  to  be  a 
nuisance,  or  to  punish  persons  for  doing  the 
acts  thereiiy  declared  to  be  offenses  against 
the  city.  It  ma^  be  premised  that  a  cenip* 
tery  is  not  a  nuisance,  except  conditions  be 
present  which  corrupt  or  foul  the  atmotf- 
phere  by  unwholesome  or  noxious  stmchea, 
or  imprwnote  the  water  of  wells  or  q>riiU!* 
in  the  vicinity  1^  percotatitm  through  t£e 
soil,  thei-eby  endan^ring  the  public  health: 
hence  the  authorities  agree  that  it  is  not 
nor  can  it  be  regarded  a  nuisance  per  ae. 
Wood,  Nuisances,  S  6;  1  Dill.  Mun.  Corp. 
4th  ed.  S  373;  5  Am.  A  Eng.  Enc.  Law,  2d 
ed.  p.  791;  Kingsbury  v.  FUnt-ers,  65  AU. 
479,  39  Am.  Rep.  14 ;  Henry  v.  Perry  Twp. 
48  Ohio  St.  674,  30  K.  E.  1122;  Lake  View 
V.  Rose  Hill  Cemetery  Co.  70  111.  191,  22 
Am.  Rep.  71.  And  whether  the  act  of  de- 
positing a  dead  body  in  its  place  of  sepul- 
ture is  the  commission  of  a  nuisance  de- 
pends entirclv  upon  its  proximity  to  the 
habitations  oi  the  living  and  the  manner  in 
which  it  is  accomplished.  In  so  tar  as  tbe 
language  of  the  charter  conferring  powo* 
upon  the  city  to  declare  what  shall  consti- 
tute a  nuisance  is  involved  by  the  conten- 
tion, the  cane  of  Orossman  v.  Oakland,  30 
Or.  478,  30  L.  R.  A.  503,  41  Pac.  5,  is  pre- 
cisely in  point.  Within  the  scope  of  the 
doctrine  there  announced  and  settled,  the 
city  is  not  thereby  authorized  to  declare 
that  to  be  a  nuisance  which  is  neither  such 
per  se  nor  under  the  common  law,  nor  made 
so  by  statutory  enactment.  It  would  seem 
to  follow,  therefore,  that  the  city  council 
was  not  authorized  to  declare  generally  that 
to  deposit  a  dead  body  in  any  portion  of  the 
inhibited  district  shall  c<Histitute  a  nuisance, 
when  it  is  ctmceded,  as  here,  that  such  an 
interment  may  be  made  In  the  usual  way  in 
siune  sections  thereof,  without  giving  offense 
to  tiie  senses  of  any  human  inhabitant,  or 
endangering  in  the  least  measure  the  health 
of  the  community. 

Defendant's  counsel  insist,  however,  that 
the  authority  requisite  for  excluding  burials 
from  within  the  city  limits  may  be  referable 
to  the  general  police  power  incident  to  all 
municipal  corporations,  and,  beyond  this,  it 
is  urged  that  the  words  of  the  charter,  "to 
provide  for  the  health,  cleanliness,  orna- 
ment, peace,  and  good  order  of  the  city,"  are 
commensurate  for  the  purpose.  The  power 
thus  conferred  is  no  doubt  ample  to  author- 
ize the  city  to  adopt  reasonable  measures 
prescribing  rules  and  r^ulations,  m  it  re- 
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Bpects  the  place  and  manner  ot  bariaU  with- 
in the  city  limits ;  but  the  city  cannot  arbi- 
trarily prohibit  them,  unless  such  prohibi- 
tiCHi  be  a  reasonable  exercise  of  the  pow- 
er. The  legislature,  in  its  wisdom,  may,  by 
express  delegation  of  authwity,  empower  the 
dty  to  adopt  measures  of  a  specified  and  de- 
fliud  character,  and  the  exercise  of  such  au- 
thority cannot  be  questioned  on  the  ground 
of  its  unreasonablenees.  People,  0^  Sill 
Cemetery  Aaeo.  v.  Pratt,  129  N.  Y.  68,  29 
N.  E.  7 ;  Cronin  v.  People-,  82  N.  Y.  318,  37 
Am.  Rep.  564;  Coatea  v.  Xew  York,  7  Cow. 
685, — are  illiutrative  of  the  principle.  In 
the  first,  the  authority  delegated  was  "to 
make,  modify,  and  repeal  ordinances  and  by- 
laws to  regulate  the  burial  of  the  dead;" 
and  it  was  held  that  the  power  to  regulate 
was  tantamount  to  the  power  to  prohibit, 
the  court  referring  to  Orontn  v.  People, 
which  involved  the  authority  to  prohibit  the 
operation  of  slaughterhouses  in  certain  por- 
tions of  the  city  of  Albany  as  cMiclusive  of 
the  point.  So,  in  the  last  case  cited,  the 
authority  extended  to  making  by-laws  "for 
rqgulating  or  .  .  .  preventing  the  inter- 
ring of  the  dead"  within  the  city,  which  lan- 
guage is  so  express  and  explicit  as  to  leave 
no  doubt  touching  the  power  to  prohibit. 
But  where  the  authority  to  adopt  specific 
measures  is  referable  merely  to  tne  general 
power,  or  where  the  authority  to  Instate 
with  respect  to  a  given  subject  is  conferred 
and  the  mode  of  its  exercise  is  not  pre- 
scribed, there  goes  with  it  the  conditi(m  Uiat 
the  exercise  thereof,  to  be  valid  and  effica- 
cious, must  be  reasonable,  and  not  oppres- 
sive. 1  Dill.  Mun.  Corp.  4th  ed.  i  328; 
State,  Trenton  Horae  R.  Co.,  Proaecutor,  v. 
Trenton,  63  N.  J.  L.  132,  11  L.  R.  A.  410,  20 
AtL  1076 ;  Raynea  v.  Cape  May,  60  N.  J.  L. 
66,  13  Atl.  231;  A  Coal-Float  v.  Jefferaon- 
viUe,  112  Ind.  15.  13  N.  E.  115;  Baltimore 
T.  Kadecke,  40  Md.  217,  33  Am.  Rep.  239; 
Tugman  v.  Chicago,  78  111.  405;  Kirkham 
T.  Ruasell,  76  Va.  956.  It  ie  for  the  court 
to  determine,  in  view  of  the  facts  of  each 
particular  case  as  it  arises,  whether  or  not 
an  ordinance  is  reasonable.  17  Am.  ft  Eng. 
Enc.  Law,  p.  248.  The  prevailing  presump- 
tion, howe^'er,  is  in  favor  of  its  reasonable- 
nesa,  which  must  be  overcome  legal  and 
competent  proof  to  the  contrary  before  its 
invalidity  can  be  declared.  State,  Trenton 
Horae  R.  Co.  Prosecutor,  v.  Trenton,  63 
M.  J.  L.  132,  11  L.  R.  A.  410,  20  AU.  1076; 
Com.  V.  Patch,  97  Moss.  221 ;  Von  Hook  v. 
Selnia,  70  Ala.  361,  45  Am.  Rep.  85. 

We  are  thus  brought  to  the  question 
whether  the  ordinance  involved  evinces  a 
reasonable  exercise  of  the  genial  police  pow- 
er vested  in  the  city,  or  of  such  as  is  at- 
tendant upon  the  po^ver  accorded  to  provide 
for  the  health,  cleanliness,  and  good  order 
thereto.  The  ccurt  may  take  judicial 
knowledge  of  the  acts  of  Incivporatiwis  and 
charters  of  municipal  corporations,  and  as 
a  logical  consequence  of  the  terrttOTial  lim- 
its of  such  municipalities,  especially  where 
they  are  fixed  and  defined  by  the  acts  giving 
them  life,  or  acts  amendatory  thereof.  17 
Am.  &.  Eng.  Enc.  Law,  2d  ed.  pp.  936,  938; 
Fauntlero]/  v.  Hannibal,  1  Dill.  118,  Fed. 
64UR.  A. 


Cos.  No.  4,691;  Binkert  v.  Janaen,  94  III. 
283;  Homlerger  v.  State,  47  Neb.  40,  66  M. 
W.  23 ;  De  Baker  v.  Southern  Calif onua  R. 
Co.  106  Cal.  257,  39  Pac.  610;  Kanao*  City 
V.  Smoirt,  128  Uo.  272,  30  S.  W.  773. 

Mow,  it  is  an  admitted  fact  that  there 
are  considerable  tracts  of  land,  comprised 
within  the  limits  of  the  city,  which  ore 
sparsely  inhabited.  As  was  said  by  the 
court  below,  "there  are  within  the  corporate 
limits  of  the  city  of  Portland  several  large 
tracts  of  land,  which  are  used  solely  for 
farming  purposes,  some  of  them  containing 
several  hundred  acres,  and  on  some  of  them 
interments  could  be  made  which  would  be 
distant  a  half  mile  or  more  from  any  human 
inhabitant  or  public  thoroughfare.  Under 
these  condititms,  it  is  assuradly  not  a  rea- 
sonable regulation,  as  a  police  provision,  or 
for  the  conservation  of  the  health  or  good 
order  of  the  community,  to  exclude  burials 
from  the  whole  territory,  save  the  districts 
enumerated  by  the  ordinance.  If,  however, 
as  before  indicated,  the  l^slatnre  hod 
granted  special  and  express  power  to  exclude 
burials  from  within  the  city  limits,  the 
adoption  of  such  an  ordinance  would  be  a 
legitimate  exercise  thereof,  and  no  one  could 
question  itn  validity,  yet,  when  the  nature 
of  the  power  delegated  enjoins  upon  the  city 
the  duty  of  adopting  such  measures  only  as 
are  reasonable,  that  becomes  the  measure 
and  limit  of  the  power,  and  airv'  act  in  ex- 
cess thereof  is  mthoUt  legal  efficacy.  The 
ordinance  being  unreasonable  as  applied  to 
those  sparsely-inhabited  portions  of  the 
city,  and  general  in  its  territorial 
scope  and  operation,  it  is  invalid  as 
to  the  whole,  and  must  fall  in  its 
entirety.  As  sustaining  the  conclusions 
here  reached,  sw  Austin  v.  Murray,  16  Pidc. 
121  KneedUr  v.  Norriatoien,  100  Pa.  368, 
45  Am.  Rep.  384;  Jjake  View  v.  Roae  Hill 
Cemetery  Co.  70  111.  191,  22  Am.  Rep.  71; 
Baltimore  v.  Padecke,  49  Md.  217,  33  Am. 
Rep.  239.  This  statement  of  the  law  is  not 
impinged  upon  by  the  doctrine  maintained 
in  State,  Pennaylrania  R.  Co.,  Proaecutor, 
v.  Jeraep  City,  47  N.  J.  L.  286;  State  v. 
Shcppard,  64  Minn.  287,  86  L.  R.  A.  305, 
67  N.  W.  62,  and  other  eases  cited  by  coun- 
sel. One  of  the  primary  essentials  of  a 
valid  ordinance  is  uiat  it  must  be  general  in 
its  operation;  that  Is,  it  must  affect  all  per- 
sons alike,  under  like  circumstances  and  con- 
ditions. 1  Dill.  Mun.  Corp.  4th  ed.  {  322. 
It  may,  and  often  does,  become  a  question 
whether  certain  persona  or  corporations,  act> 
ing  in  peculiar  capacities  or  special  emergen- 
cies, come  within  the  legitimate  purview  or 
spirit  of  the  ordiuance,  and  suco  was  the 
question  presented  and  determined  by  the 
above  caoes.  The  ordinance  in  each  case  was 
general  in  its  scope,  affecting  all  persons 
alike,  but  in  the  first  the  buaineBs  of  the 
railroad  concentered  in  a  small  compass,  but 
had  grown  to  such  proportions  that  the  or- 
dinance became  unreasonably  embarrassing 
and  burdensome,  and  it  was  held,  therefore, 
that  it  should  not  be  enforced  against  the 
company  as  to  the  particular  locua  in  quo. 
So,  In  the  latter  case,  the  ordinance  prohib- 
ited the  driving  of  animals  in  the  street  at 

Digitized  by  Google 


640 


OitKeoH  Sdpbbmb  Court. 


a  rate  of  speed  exceeding  6  miles  an  hour, 
and  it  was  held  that  a  fireman,  acting  in 
the  discharge  of  his  duties  in  hastening  to 
the  scene  of  a  conllagration,  did  not  come 
Mithin  Uie  inhibition.  The  doctrine  is 
ojperative  in  the  establishment  of  an  excep- 
titm  rather  than  that  of  a  general  rule,  and 
c-un  have  no  application  in  the  case  at  bar. 

Reliance  is  had  upon  the  case  of  Portland 
V.  Teitoilligei;  10  Or.  465,  10  Pac.  90,  aa  be- 
ing an  adjudication  sustaining  the  power 
of  the  city  to  exclude  burials  from  within 
the  city  limits.  The  court  there  had  under 
(.■onsideration  the  effect  of  an  ordinance  pro- 
hibiting the  burial  of  the  dead  within  the 
city,  and  consequently  upon  an  estate  con- 
ceded, for  the  purpose  of  the  case,  to  have 
1>ech  vested  in  the  municipality  upcm  a  con- 
dition subsequent  as  to  the  continued  use 
and  occupation  thereof  by  it  for  cemet»~f 
•purposes.  The  power  to  adopt  the  ordi- 
nance in  that  case  seems  to  have  been  taken 
for  granted,  or  at  least,  it  vaa  not  a  matter 
of  cootrorerqr  in  the  course  erf  the  hearing. 
In  announoiiig  the  opinion,  Mr.  Justice  Stra- 


han  incidentally  says:  "That  power  vug 
delegated  by  the  state  to  the  city  of  Port- 
land under  the  general  description  oS  police 
power ; "  referring,  we  presume,  to  the 
power  of  prohibiting  burials  within  the  citj 
limita.  The  learned  justice  thtti  proceeded 
to  an  elaboraticHi  of  the  idea  that  even 
dtizM  holds  his  pi-operty  subject  to  toe 
proper  exercise  of  the  power,  but  the  ques- 
tion whether  the  charter  did  or  did  not  con- 
fer the  power  to  adopt  the  ordinance  was  not 
mooted,  so  far  as  we  are  informed  by  the 
record,  much  less  can  it  be  said  to  hare  been 
decided.  The  idea  of  declaring  the  act  of 
burial  a  nuisance,  and  the  power  cominen- 
surate  to  that  particular  purpoecv  does  not 
seem  to  have  been  suggested  at  any  time 
during  the  proceeding.  The  case  is  there- 
fore not  controlling  as  a  precedent.  If,  how- 
ever, it  ever  had  any  vitality  in  the  direc- 
tion claimed  for  it,  it  must  be  CMisidered  as 
overruled  in  its  general  "cm  by  the  sub- 
sequent case  of  Oroaantan  r.  Oakland. 

There  will  be  an  afPrmanoe  ef  the  jmdg- 
ment. 


PENNSYLVANIA  SUPREME  COURT. 


Charles  L.  FLACCl'S 
r, 

W.  J.  SMITH  f*  a/..  .1 /!/)/«. 
(199  Pa.  128.) 

1.  InjBnction  will  be  KrMuted  mt  the 
InKtnnce  of  the  mbnnfsctiir^r  whose 
apprpnticps  are  under  express  contract  not  to 
Join  a  labor  union,  to  restralti  representatives 
of  such  union,  who  are  not  employed  by  him, 
from  enticing  hid  apprentices  to  break  their 
contract*  «od  become  members  of  the  anion 
to  the  Injury  of  the  business. 

>.  Statntorr  antborltr  to  workMen  to 
fora  MMoclatlouK  for  mutual  aid.  and  to 
refuse  to  work  for  any  employer  under  cer- 
tain conditions  witlmit  t>etng  subject  to  pros- 
ecution for  conspiracy,  will  not  Justify  mem- 
bers of  a  labor  union  In  enticing  employees  to 
break  their  contracts  not  to  become  members 
of  such  naloQS  to  the  Injury  of  their  emplt^- 
er's  bnsiness. 

(April  15,  1901.) 

APPEAL      defendants  from  a  decree  of 
t^e  Court  of  Common  Pleaa,  No.  2,  for 
Allegheny  County  in  fiivor  of  plaintiff  in  a 
suit  to  enjoin  defendants  from  interfering 
with  plaintiff's  apprentices.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messra.  Johns  MoCleaTO,  D.  T.  Wat- 
son, and  W.  J>  Breuen,  for  appellants: 
Under  the  act  approved  May  8,  I860,  fi  1 
(P.  L.  12(M)),  it  is  provided  as  follows:  It 
shall  he  lawful  for  any  and  all  classes  of 

NoTEl^Por  earlier  cases  In  this  aeries  as  to 

liability  for  Inducing  servant  to  break  his  con- 
tract, see  cases  in  tinte  to   Boysen   v.  Thoru 
(C'al.)  21  L.  K.  A.  on  page  238;  also  cases  tn 
»oH  to  ChambeiB  v.  Haldwln  (Ky.)  11  L.  R.  A.  i 
on  pose 
54  L.  K.  A. 


mechanics,  joum^men,  tradesmen,  and  la- 
borers to  form  BOcSeties  and  associations  for 
their  mutual  lid,  benefit,  and  prot^ion. 

And  the  act  approved  June  14,  1872,  S  1 
(P.  L.  1176),  provides:  It  shall  be  lawful 
for  any  laborer  or  laborM's,  workingman  or 
workingmrai,  journeyman  or  joumeymen.a<>t- 
ing  either  as  individuals  or  as  the  members 
of  any  club,  society,  or  association,  to  refuse 
to  work  or  labor  for  any  person  or  person* 
whenever  in  his,  her,  or  th^r  i^nicm  tbe 
wages  paid  are  insuffident,  or  the  treatment 
of  such  laborer  or 'laborers,  workingman  at 
workingmen,  journeyman  or  journeymen, 
his.  her  or  their  employer  is  brutal  or  of- 
fensive, or  the  C(mtinueil  labor  by  sach  la- 
borer or  laborers,  workingman  or  workinj;- 
men,  journeyman  or  journeymen,  would  be 
contrary  to  the  rules,  r^ulations,  or  by- 
laws of  any  club,  society,  or  orgamsation  to 
which  he,  she,  or  they  may  belong. 

It  is  one  of  the  indaeasible  rights  of  aIn^ 
ehanic  or  laborer  in  this  commonwealth  io 
fix  such  a  value  on  his  services  as  he  wt* 
proper,  and  under  the  O>nstitution  there  is  no 
power  lotlged  anywhere  to  compel  him  to 
work  for  less  than  he  choose?  to  accept. 

Cote  V.  Mvrphif.  159  Pa.  420,  23  L.  R.  -i- 
135,  28  AU.  100;  O'Ifeil  v.  Bekanna,  182  Fa. 
230,  38  L.  R.  A.  382,  37  Atl.  843. 

No  minor  can,  by  the  provision  of  the  acta 
of  assembly,  be  bound  as  an  apprentice  loit- 
er than  until  the  age  of  twenty-one. 

Bonnel  v.  Brotzman,  3  Watts  &  8.  178. 

A  minor  bound  as  an  apprentice  may 
abandon  the  master's  service  when  he  at- 
tains full  age,  although  the  term  has  not  ex- 
pired. 

Wood,  Mast  &  S.  p.  92;  Wroy  v.  Wroy, 
15  L.  T.  N.  S.  180;  Drew  v.  PeefctccU,  11  E. 
D.  Smith,  408. 
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Plaintiff  had  provided  for  failure  to  com- 
ply with  the  cooditions  of  indenture  by  the 
xorfeiture  of  certain  aums  of  money  held  by 
Um,  which  were  his  liquidated  damages. 

Where  the  damages  are  incapable  or  veiy 
difficult  of  being  ascertained  except  by  mere 
conjecture,  they  will  usually  be  considered 
liquidated  if  thqr  are  10  denominated  in  the 
instrument. 

2  Sedgw.  Damiges,  p.  248. 

Equity  will  not  enjoin  an  act  that  Is  not 
in  Violation  of  any  legal  right,  or  that  ia 
not  an  actionable  wrong  at  law.  At  law  no 
action  lies  for  inducing  a  servant  to  leave 
his  employment  or  to  break  his  contract 
with  hie  master,  whetiio:  he  Is  an  apprentice 
under  indenture  or  otherwise,  where  the  mas- 
ter has  recovered  from  him  a  stipulated  pen- 
alty for  leaving  the  service,  or  where  the 
time  for  which  he  was  hired  has  expired, 
though  he  had  no  previous  intention  of  leav- 
ing. 

Schouler,  Dom.  Rd.  S  487  j  Bird  v.  Ran- 
dall, 8  Burr,  1S62;  Htukina  v.  Royattr,  70 
N.  C.  001,  16  Am.  Rep.  780;  ItiOuii  t.  Mar- 
tyn,  2  Esp.  734;  Boston  Olaat  Uatutfaetory 
V.  Binney,  4  Pick.  425. 

It  has  never  yet  been  held  that  inducement 
to  join  a  labor  oivanixation,  without  any 
■u^eation  of  abandoning  the  service  of  the 
master,  is  an  actionable  wrong,  though  the 
servant  has  undertalcen  with  the  master  to 
the  eontrary.  « 

No  ease  can  be  •found  where  a  oonrt  of 
equity  Itai  assumed  jurisdiction  to  enjoin  a 
third  party  from  inviting  or  inducing  one  of 
the  parties  to  a  contract  to  violate  its  terms. 
This  is  extending  government  by  injunction 
to  a  point  that  uie  courts  have  not  yet 
reached. 

Stynolds  T.  Everett^  67  Hun,  294,  22  H.  Y. 
Supp.  300. 

MenrB.  J.  Fercwsa^  and  E.  Q.  Fer- 
cnson,  for  appellee: 

Statutes  relating  to  spprenticeshlp  rest 
largely  upon  the  idea  that  a  minor  is  inca- 
pable of  having  a  will  of  his  own  before 
reaching  maturity,  and,  having  no  will  in  the 
matter,  is  to  be  cared  for  and  protected  in 
such  a  way  as  in  the  Judgment  of  the  state 
will  best  subserve  the  interests  both  of  liim- 
lelf  and  the  public. 

Robwtaon  v.  Batdtoin,  105  U.  S.  208,  41  L. 
ad.  732,  17  Sup.  Ct.  Rep.  320.  . 

The  whole  course  of  l^slation  on  the  sub- 
jaet  shows  that  to  a  large  extent  apprentices 
are  regarded  as  wards  of  the  commonwealth. 

The  acU  of  1860  and  1872,  and  all  kindred 
acts,  have  nothing  to  do  with  the  question 
in  this  ctwe. 

If  precedent  precisely  in  point  were  neces- 
mr$  for  eveiy  exerdte  of  equity  jurisdiction, 
equity  jurisprudence  would  never  have 
grown  to  its  present  high  estate. 

Joy  V.  St.  L<mi8,  138  U.  8.  1,  34  L:  ed.  843, 
11  Sup.  Ct.  Rep.  243;  TJnited  States  v.  Debs, 
ft  Inters.  Com.  Rep.  163,  64  Fed.  724. 

If  the  remedy  at  law  is  doubtful,  a  court 
tji  equity  will  not  decline  cognizance  of  the 
suit. 

Davia  T.  Wakelee,  1S6  U.  S.  686,  80  L.  ed. 
683,  16  Sup.  Ct.  Rep.  665. 


If  the  remedy  at  law  falls  short  of  tbat 
which  the  party  is  entitled  to,  that  founds  a 

jurisdiction  in  equity. 

American  Ins.  Co.  v.  Fisk,  1  Paige,  02. 

Where  equity  can  give  relief,  the  complain* 
ant  will  not  be  compelled  to  speculate  upon 
the  chances  of  hie  obtaining  relief  at  law. 

Boyoe  v.  Orundy,  3  Pet.  215,  7  L.  ed.  657  j 
Barr  v.  Esaese  Trades  Council,  53  N.  J.  Eq. 
101,  30  Atl.  881;  Watson  v.  Butkerland,  5 
Wall.  79,  18  L.  ed.  582;  Westmoreland  d  C. 
Natural  Oas.  Co,  v.  De  Witt,  130  Pa.  23d,  5 
L.  R.  A.  731,  18  AU.  724;  Conemaugh  Oaa 
Co.  V.  Jackson  Farm  Gas.  Co.  186  Pa.  443, 
40  Atl.  1000. 

A  bill  in  equity  may  be  sustained  solely 
on  the  ground  that  it  is  the  most  convenient 
remedy. 

Brush  Electrie  Co.'s  Appeal,  114  Pa.  674, 
7  Atl.  794;  Kirkpatrick  v.  SI'Donald,  11  Pa. 
303 ;  Drake  v.  Laeoe,  167  Pa.  17,  27  Atl.  638; 
Warner  T.  MeMulUn,  131  Fa.  S70,  18  Aa 
IO06. 

Browiit  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  is  the  proprietor  of  glass 
works  at  Tarentum,  in  the  county  of  Alle- 
gheny. In  bis  complaint  he  sets  forth  that 
lie  has  been  engaged  in  the  business  of  manu- 
facturing glass  bottles  of  various  kinds,  and, 
in  And  about  their  manufacture,  has  been 
compelled  to  employ  divers  workmen  and  ap- 
prentices; that  the  appellants  and  others  are 
members  of  an  assodation  known  as  the 
American  Flint  Glass  Workers*  Union,  af- 
filiated with  the  American  Federation  of  La- 
bor; that  for  a  long  time  prior  to  the  year 
1804  he  had  been  greatly  hampered  and  an- 
noyed in  his  business  bpr  the  control  sought 
to  be  exercised  over  his  workmen  and  ap- 
prentices by  the  said  American  Flint  Qlass 
Workers'  Union  and  the  American  Federa- 
tion  of  Labor,  with  which  it  is  affiliated; 
that  in  the  ^ear  1894  be  established  his  fac- 
tory on  an  independent  basis,  employing  no 
workmen  or  apprentices  who  were  connected 
with  either  of  the  associations  named,  and 
expressly  requiring  his  said  workmen  and 
apprentices  not  to  be  connected  with  the 
said  American  Flint  Olass  Workers'  Union, 
and  from  that  time  until  the  filing  of  bis 
bill  of  complaint  he  had  conducted  niS  fae> 
tory  as  an  independent  one,  with  mutual  sat- 
isfaction to  himsdf  and  the  men  and  appren- 
tices employed  1^  him;  that  the  appellants 
knew  bis  factory  was  so  being  conducted  as 
an  independent  one,  and  that  his  workmen 
and  apprentices  were  not  connected  with  the 
said  American  Flint  Qlass  Workers'  Union, 
and  had  agreed  not  to  connect  themselves 
with  the  ssme,  and,  parUeularly,  that  his  ap* 
prentices  were  under  agreement  not  to  so  con- 
nect themselves;  that  his  workmen  and  ap> 
prentices  were  working  in  harmony  until 
about  September  IS,  1899,  when  the  said  ap> 
pellants,  acting  under  orders  of  the  said 
American  Flint  Glass  Workers'  Union,  claim- 
ing the  right  of  declaring  strikes  and  other- 
wise interfering  with  the  employment  of  la- 
Imr,  well  knoft'ing  that  bis  apprentices  were 
under  covenant       agreement  not  to  be  etm- 
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nected  with  the  said  American  Flint  Glau 
Workers'  Union*  began  to  enUcei»  and  did  en- 
tice, a  number  of  them  to  break  their  coven- 
ants or  agreements  and  to  become  members 
of  the  said  union,  and  to  liecome  subject  to 
tfae  orders  thereof,  paramount  to  his  orders 
as  tlieir  employer;  and  that  the  appellants, 
by  so  enticing  and  endeavoring  to  entice  his 
apprentices  bo  break  their  covenants  with 
htm  by  Iteooming  members  of  the  said  union, 
have  done  that  which  is  contrary  to  equity, 
for  which  he  has  no  adequate  remedy  at  law. 
On  the  answer  to  the  appellee's  bill  of  com- 
plaint, and  upon  testimony' taken,  the  court 
below  found  that  Skelley,  one  of  the  appel- 
lants, had  gatherings  of  the  apprentices  of 
the  appellee  at  his  room  in  a  hotel  and  per- 
BUadeid  them  to  join  the  union  referred  to; 
that  he  knew  the  character  of  the  appellee's 
works  as  an  independent  factory.  In  which 
members  of  the  union  were  not  employed, 
and  that  his  apprentices  were  bound  in  their 
indentures  not  to  join  or  become  subject  to 
the  rules  or  regulations  of  any  such  organi- 
zation as  he  represented :  that  he  knew  these 
facts  at  the  time  he  swore  in  these  appren- 
tices as  members  of  the  uidon;  that  the  ap* 
prenUces  who  joined  the  union  violated  the 
covenant  of  their  indenture  and  subjected 
themselves  to  the  orders  of  the  union,  which 
made  obedience  to  it  paramount  to  obedience 
to  their  employer ;  that  the  object  of  Skelley 
was  to  break  down  the  appellee's  factory  as 
a  nonunion  factory,  either  by  preventing  the 
operation  of  his  works  or  compelling  him  to 
join  the  union;  that  the  apprentices  who 
joined  the  union,  enticed  and  persuaded  so 
to  do  Skell^,  violated  an  express  cove- 
nant of  their  indenture,  which  was  one  of 
great  importance  to  the  appellee,  and  Skel- 
ley BO  knew  at  the  time  he  so  enticed  them ; 
that  Shelley's  conduct  and  actions  were  very 
injurious  to  the  appellee  and  his  business, 
and,  if  repeated  ana  persisted  in,  would  in 
all  probabili^  utterly  ruin  his  business; 
that  Shelley's  codefendants,  by  their  counsel, 
openly  and  boldy  justified  him  in  all  he  did. 
cont^ding  that,  as  an  officer  or  agent  of  the 
union,  he  had  a  perfect  right  to  interfere 
with  plaintilT's  apprentices,  persuade  them 
to  join  the  union,  and  secretly  swear  them 
in  as  members:  that,  if  the  union  had  that 
right,  either  Slcelley  or  some  other  agent 
could  ^  to  Tarentura  at  any  time  and  inter- 
fere with  the  appellee's  apprentices  and  busi- 
ness until  it  would  be  destroyed.  To  this 
last  finding  there  is  no  exception. 

This  is  not  a  controversy  between  the  em- 
pliwer  and  his  employees,  but  between  him 
and  certain  indiriduals  associated  as  a  labor 
union,  unfriendly  to  the  employment  of  inde- 
pen^nt  labor,  and  seeking  to  induce  the  ap- 
prentices of  the  employer  to  violate  the  terms 
of  their  indentures  with  him.  No  question 
is  here  raised  by  the  employer  as  to  what  his 
employees  may  or  may  not  do,  and  the  com- 
plaint sets  forth  no  misconduct  by  them  for 
which  relief  is  asked.  The  appellants,  out- 
siders, having  no  connection  with  the  busi- 
ness of  the  appellee,  are  charged  with  entic- 
ing and  endeavoring  to  entice  the  young  men 
employed  by  him  to  violate  the  covenants  of 
54  L.  R.  A. 


their  apprenticeships  with  him,  and  protec- 
tion is  prayod  for  against  the  threatened 
ruin  of  his  businau,  as  found  hj  the  court 
below.  Having  reviewed  all  the  evidence,  we 
are  not  persuaded  that  any  of  the  court's 
findings  of  fact  ought  to  be  disturbed,  and, 
with  them  before  us,  the  only  question  to  be 
determined  is  whether  the  injunction  should 
go  out.  In  the  several  stetutes  called  to  our 
attention  by  the  learned  counsel  for  appel- 
lants, we  can  find  nothing  to  aid  us.  The  act 
of  September  20,  1770  (1  Smith's  Laws, 
300),  simply  provides  that  a  minor  may  en- 
ter into  a  valid  contract  of  apprenticeship; 
by  that  of  May  8,  18G0  (P.  L.  18U0,  p.  I2G0). 
the  legislature  properly  declared  that  "it 
shall  be  lawful  for  any  and  all  classes  of 
mecluiniefl,  journeymen,  tradesmen,  and  la- 
borers to  form  societies  and  associations  for 
their  mutual  aid,  benefit,  and  protection, 
and  peaceably  meet,  discuss  and  establish  all 
necessary  by-laws,  rules,  and  regulations  to 
carry  out  the  same;"  and  the  act  of  June  14, 
1872  <P.  L.  1872,  p.  1175),  is  that  "it  shall 
be  lawful  for  any  laborer  or  laborers,  work- 
ingman  or  woikingmen,  journeyman  or 
journeymen,  acting  either  as  individuals  or 
as  the  members  of  any  elub,  society,  or  asso- 
ciation to  refuse  to  work  or  labor  for  any 
person  or  persons,  whenever,  in  his,  her,  or 
their  opinion,  the  wages  paid  are  insufficient, 
or  the  treatment  of  such  laborer  or  laborers, 
workingman  or  workingmiy,  journeyman  or 
journeymen,  by  his,  her,,  or  tlteir  employer, 
is  brutal,  or  offensive,  or  the  continued  labor 
by  such  laborer  or  laborers,  woricingraan  or 
workingmen,  journeyman  or  journeymen, 
would  be  contrary  to  the  rules,  recitations, 
or  by-laws  of  any  club,  society,  or  organiza- 
tion to  which  he,  she,  or  they  might  belong, 
without  subjecting  any  person  or  persons  so 
refusing  to  work  or  labor  to  prosecution  or 
indictment  for  conspiracy  under  the  criminal 
laws  of  this  commonwealth."  But  nowhere 
does  it  appear  in  the  foregoing  enactments 
that  these  intermeddling  appellanto  had  wai^ 
rant  for  their  interference  between  empltgrer 
and  employed,  as  chatged  in  the  complaint 
against  them;  and  with  no  apprentice,  even 
if  he  is  to  be  regarded  as  a  "laborer"  or 
"workingman,"  within  the  meaning  of  the 
last  two  acts,  complaining  that  his  employer 
has  denied  him  any  right  under  either  of 
them,  further  demonstration  of  the  inappli- 
cability of  any  one  of  these  stetutes  to  the 
question  before  us  is  certeinly  not  needed. 
The  appellee  had  an  unquestioned  right,  in 
the  conduct  of  his  business,  to  employ  work- 
men who  were  independent  of  any  labor 
union,  and  he  had  the  further  right  to  adopt 
a  system  of  apprenticeship  which  excluded 
his  apprentices  from  membership  in  such  a 
unicm.  lie  was  responsible  to  no  one  for  his 
reasons  in  adopting  such  a  system,  and  no 
one  had  a  right  to  interfere  with  it  to  his 
prejudice  or  injury.  Such  an  interference 
with  it  was  an  interference  with  hla  busi- 
ness, and,  if  unlawful,  cannot  be  permitted. 
The  court  found  that  the  interference  was  in- 
jurious to  him,  and,  if  allowed  to  continue^ 
would  utterly  ruin  his  business.  The  dam- 
ages resulting  from  such  an  injuiy  ai-e  inea- 
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pable  of  iucerUinment  at  law,  and  justice  de- 1  Bued.  Watmm  r.  Butherland,  6  Wall.  70, 18 
mands  that  specific  relief  be  furnished  In  a  L.  ed.  fiS2,  With  this  test  applied  to  the 
court  of  equity.  The  test  of  equity  jurisdic-  [  pleadings  and  the  facts  found  by  the  learned 
tion  IB  the  absence  of  a  plain  and  adequate  judge  in  the  Court  below,  the  decree  which  he 
remedy  at  law  to  the  injured  party,  depend-   made  was  proper. 

ing  upon  the  character  of  the  case  as  dis*      It  ia  note  affirmed,  and  the  appeal  from  it 
closed  in  the  pleadings.   If  equity  alone  can  is  dismissed  at  the  costs  of  the  appellants, 
furnish  relief,  the  injunction  must  be  la* 


RHODE  ISLAND 
Stella  W.  WINTER 
Lewis  L  HARRIS. 
(  n.  I  ) 

^bc  maeadMmlaed  portion  aloue  of  a 
street  40  feet  wide,  of  which  about  25 
are  paved  with  cobble  stones  and  the  re- 
mnlader  macadamized,  cannot  be  treated  as 
the  traveled  part  within  tbe  meaniog  of  a 
sutule  requiring  travelers  by  carriage  to 
keep  to  the  right  of  the  center  of  tbe  trav- 
eled part  of  tbe  road,  and  therefore  a 
traveler  injured  hj  collision  wbtle  needlessly 
oa  the  left  of  lbs  center  of  tbe  whole  width 
of  road  cannot  absolve  himself  from  fault 
by  showing  that  he  was  to  the  xl|^t  of  the 
center  of  tbe  macadamized  part 

(May  28,  1901.) 

APPLICATION  by  plaintifif  for  a  new 
trial  after  verdict  m  favor  of  defendant 
in  an  action  brought  to  recover  damages  for 
injuries  alleged  to  have  been  caused  by  a 
coUision  in  a  highway  through  the  negli- 
gence of  (me  in  charge  of  defendant's  horse 
and  carriage.  Denied. 
The  facts  are  stated  in  the  opinion. 
Me»8ra.  FacBi  P>C«>  &  Cnslilag  for 
plaintiff. 

Mr.  E.  C.  Pieroot  for  defendant: 
The  statute  of  this  state  provides: 
Chap.  74,  S  I.  "Every  persoit  traveling 
with  any  carriage  or  other  vehicle,  who 
shall  meet  any  other  person  so  traveling  on 
any  highway  or  bridge,  shall  seasonably 
drive  his  carriage  or  v«iiele  to  the  right  ol 
the  center  of  the  traveled  part  of  the  road." 

One  who  riolates  the  law  of  the  road  by 
driving  on  the  wrong  side  of  the  way  as- 
sumee  the  risk.of  all  such  experiments,  and 
must  use  greater  care  than  if  he  keeps 
upon  the  right  side  of  the  road. 
Elliott,  Roads  &  Streets,  I  830. 
By  "the  traveled  part"  of  the  road  ia  in- 
tended that  part  which  is  usually  wrought 
for  traveling. 

Clark  V.  Com.  4  Pick.  125;  Jaquith  v. 
Richardson,  8  Met.  213;  Com.  v.  Allen,  II 
Met.  403;  Daniels  v.  Clegg,  28  Mich.  32; 
Potter.  Road  &  Roadside,  p.  72. 


NoTB. — As  to  law  of  the  road  generally,  see 
note  to  Broacbart  v.  Tattle  (Coon.)  11  L.  B.  A. 
88. 

As  to  negligence  in  taming  to  or  being  upon 
wrong  side  of  road  In  violation  af  statute,  see. 
In  this  series,  Bremberv.  Jones  (N.  H.)  26  L.  11. 
A.  408,  and  note;  Relpe  v.  Eltlng  (Iowa)  26 
54  L.  K.  A. 


SUPREME  COURT. 

Bogars,  J.,  delivered  th»  opinion  of  the 

court: 

This  is  an  action  of  trespass  on  the  case 
for  the  alleged  negligence  of  the  defendant 
through  his  servant's  so  unxktlfull^  and 
carelessly  driving  and  managing  his  car- 
ringe  on  a  public  highway.  In  the  outskirts 
of  the  city  of  Providence,  as  to  cause  it  to 
collide  with  the  plaintifT's  buggy,  whereby 
said  buggy  was  damaged,  and  the  plaintiff 
herself  was  thrown  out  and  injured,  while 
claiming  to  be  in  the  exercise  of  due  care. 
It  appeared  from  the  evidence  that  the  acci- 
dent occurred  on  Broad  street,  in  Cranston, 
iust  over  the  city  line,  on  March  9,  1898, 
between  6:30  and  7  o'clock  P.  u.,  when  the 
plaintiff,  accompanied  by  Mrs.  Helen  R. 
tlerrick,  was  driving  a  horse  and  Goddard 
buggy  down  Broud  street,  away  from  the 
city,  and  the  defendant's  horse  and  car- 
riage, also  a  Goddard  bn)vgy,  was  being  driv- 
en  towards  the  city  by  his  coachman,  Ed- 
ward Ford,  who  was  the  fole  occupant  there- 
of ;  that  Broad  street  at  the  place  of  the 
accident  is  a  curbed  street,  40  feet  wide 
from  curb  to  curb,  running  northerly  to- 
wards Providence,  and  southerly  towards 
Edgewood,  in  Cranston;  that  the  westerly 
portion  of  the  driveway  for  24  feet  8  inches 
IS  paved  with  cobblestones,  while  the  re- 
mainder of  the  width  of  the  driveway,  16 
feet  4  Inches,  Is  macadamized ;  that  the 
paved  surface  of  Broad  street  is  traversal 
by  double  tracks  for  electric  cars,  the  space 
between  the  separate  rails  of  each  track  be- 
ing 4  feet  10  inches,  and  the  Bpace  between 
the  separate  tracks  (t.  e.  between  the  west 
ijidc  of  the  east  track  and  the  east 
side  of  the  west  track)  being  4  feet  2  inches; 
that  all  the  space,  being  9  feet  4  inches,  be- 
tween the  west  rail  of  the  west  track  and 
the  vest  curb  of  the  street,  is  paved,  while 
extending  along  the  east  side  of  the  east 
rail  of  the  east  track  is  a  paved  strip  1  foot 
6  inches  wide ;  that  the  width  of  a  (joddard 
buggy  between  the  outside  rims  of  the  hubs 
is  6  feet  5  inches;  that  the  defendant's 
coachmsn  was  driving  on  the  right-hand  (or 
east)  side  of  the  road,  near  the  east  curb, 
but  as  to  how  near  the  evidence  is  contra- 
dictory;  that  the  plaintiff  was  driring  upon 

L.  R.  A.  Ten ;  Cook  V.  Fogarty  (Iowa)  89  L. 
R.  A.  488:  I'eltler  V.  Bradley.  D.  A  C.  Co. 
(Coon.)  82  L.  B.  A.  651 ;  Foots  v.  American 
Product  Co.  (Pa.)  49  L.  B.  A.  764 ;  and  Perl- 
Bteln  V.  American  Exp.  Co.  (Uasa.)  62  L.  R. 
A.  969. 
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the  macadamized  part  oi  the  road,  and  con- 
sequently waa  driving,  aa  to  her,  on  the  Icdt- 
hand  aide  of  the  center,  measuring  from 
curb  to  curb;  tliat  it  was  dark,  and  the 
street  lights  were  lighted;  and  that  at  the 
time  of  the  aecident  no  electric  cars  were 
approaching  that  were  in  sight.  The  evi- 
dence showed  tliat  the  easterly  or  macadam- 
ized portion  of  the  road  was  the  favorite 
side  for  travelers,  hut  that  the  whole  width 
of  the  street  was  in  order  and  condition  for 
travel,  and  was  used  more  or  less,  though 
not  so  much  as  the  macftdamized  portion. 
Only  the  occupants  of  the  two  buggies  wit- 
nessed the  accident,  and  their  statements 
are  utterly  variant.  The  plaintiff  swore 
that  she  was  driving  on  her  right,  being  the 
westerly  portion  of  the  macuamized  part 
of  the  street,  though  on  the  left  of  the  cen- 
ter from  curb  to  curb;  that  her  horse  was 
walking;  that  Ford  was  driving  recklessly 
and  unsteadily, — "this  way  and  that,"  to 
use  her  own  expression,  "but  just  which  way 
he  was  driving  when  I  first  saw  htm  I  can- 
not say.**  Mn.  Herricic  mipports  the  plain- 
tiff in  her  claim  that  her  oorse  was  walk- 
ing, and  also  that  FarA  was  not  keeping  a 
straight  course,  and  she  testified:  "As  I 
remember  it,  Mrs.  Winter  pulled  her  right 
rein  to  the  car  lamdc.  I  do  not  know  how 
he  pulled  his,  but  his  horse  ran  right  into 
our  ^aft."  Ford,  the  defendant's  coach- 
maxi,  swore  that  he  first  noticed  the  plain- 
tifTs  carriage  40  feet  ami^,  ooming  onto 
him.  "They  simply  run  in  and  locked 
wheels,"  to  use  his  own  words.  "I  hol- 
lered to  them  first,  and  saw  than  ooming 
directly  towards  the  horse.  I  was  away 
out  then  to  the  gutter."  In  reply  to  the 
question  how  he  came  to  drive  into  the  gut- 
ter, he  swore:  "Because  I  saw  they  were 
coming  into  me,  and  I  could  not  get  over. 
If  I  could  get  on  tiie  sidewalk  I  would.  I 
did  not  have  time.  I  could  not  get  on  that 
high  bank  there.  I  drove  in  the  gutter,  and 
tried  to  avoid  them."  He  also  swore  that 
his  horse  was  walking,  while  the  defendant 
"was  going  as  fast  as  she  could,  and  did  not 
let  up  any."  After  a  verdict  for  the  defend- 
ant, the  plaintiff  petitioned  for  a  new  trial, 
upon  the  sole  ground  that  is  now  urged,  of 
error  in  the  charge  of  the  justice  prending 
at  the  jury  trial. 

The  plaintiff  requested  the  court  to 
charge  as  follows :  ( 1 )  The  plaintiff  was 
not  bound  to  turn  her  horse  and  vehicle 
across  the  car  track  and  tracks  if  that  por- 
tion ai  the  sfareet  where  the  car  tracks  were 
located  was  not  ordinarily  and  habitually 
traveled,  and  if,  at  the  same  tim^  the 
macadamized  portion  of  the  road  was  ordi- 
narily and  haoitually  traveled,  and  if,  on 
this  occasion,  the  plaintiff .  seasonably 
turned  her  horse  and  vehicle  to  the  right  of 
the  center  of  the  macadamized  portion  of 
the  street,  leaving  ample  rcom  for  the  coach- 
man to  pass  with  his  vehicle  and  horse  on 
her  left-nand  side.  (2)  The  traveled  part 
of  the  highway  means  that  part  which  is 
r^ulariy  and  ordinarily  used  by  travelers 
with  carriages,  vehicles,  and  horses." 

The  judge  refused  so  to  charge,  but  after 
referring  to  the  character  of  Broad  street, 
'4  U  R  A. 


and  to  the  vaiyiiw  character  of  highways, 
and  especially  to  highways  in  the  country 
that  were  not  traversable  throughout  tl«u 
whole  width,  he  charged  as  lollows,  to 
which  the  plaintiff  <^jected,  vie.:  "The 
traveled  part  of  Broad  street  for  carriages 
is  between  the  curbstones  oa  the  east  and 
west;  there  is  the  traveled  part  of  that 
road.  It  includes  the  maeaaamized  pajrt 
of  it,  and  it  includes  the  paved  part  of  it, 
over  into  the  center,  and  over  to  the  curb- 
stone of  the  ottier  side.  That  ie  the  tr«T- 
eled  portion  of  said  Broad  street,  and  to  the 
right  of  the  traveled  portion  of  that  it  was 
the  duty  of  Mrs.  Winter  to  turn  her  team 
seasonably.  In  regard  to  the  traveled  por- 
tion of  the  way,  I  have  stated  tfaht  that  por- 
tion of  the  highway  which  was  l^d  out  be- 
tween the  curbstones  was  the  traveled  por- 
tion of  that  highway.  No  matter  how  fre- 
quently or  how  infrequently  people  traveled 
over  the  paved  portion  of  it,  that  makes  no 
diffwence.  Where  a  cart  goes  it  was  the 
traveled  way,  and  some  pinnt  put  the  cen- 
ter was  the  traveled  part,  and  so  there  waa 
a  portion  that  was  traveled  on  the  wester^ 
side  of  the  center  of  the  road,  if  the  testi- 
mov^  is  not  misunderstood  by  me." 

The  sole  question  now  before  us  is  whether 
the  charge,  or  the  refusal  to  chaige,  as  above 
set  forth,  in  the  circumstances  of  the  ease, 
affords  sufficient  ground  to  entitle  the 
p^Aintiff  to  a  new  trlaL  R.  L  Gen.  laws, 
chap.  74,  I  1,  provides  as  follows :  "Every 
person  travelit^  with  any  carriage  or  other 
vehicle,  who  shall  meet  any  other  pers^on  so 
traveling  on  any  highway  or  bridge,  shall 
seasonably  drive  his  carriage  or  vehicle  to 
the  right  of  the  center  of  the  traveled  part 
of  the  road,  so  as  to  enable  such  perron  to 
pass  with  his  carriage  or  vehicle  without  in- 
terference or  interruption."  ^e  plaintiff 
admite  that  she  was  driving  on  the  left- 
hand  side  of  the  center,  as  measured  from 
curb  to  curb,  but  claims  that  she  was  travel- 
ing on  the  ri^ht-hand  side  of  the  center  of 
the  macadamized  portion  of  tbe  road,  and 
that  the  macadamized  portion  alone  consti- 
tuted the  traveled  part  of  the  road,  as  used 
in  the  stetute  above  set  forth.  In  Clark  t. 
Com.  (decided  In  1826  )  4  Pick.  125,  which 
was  a  criminal  prosecution  for  a  penalty 
under  a  stetute  requiring  travelers  in  car- 
riages who  meet  in  a  roaif  to  drive  their  car- 
riages sennonably  to  the  right  of  the  middle 
of  the  traveled  part  of  the  road,  the  court 
said:  "By  the  traveled  part'  of  the  road 
is  intended  that  part  which  is  ttsualiy 
wrought  for  traveling.  A  traveler  is  not 
obligra,  because  a  track  happens  to  have 
been  made  on  one  side  of  the  part  so 
wrought,  to  turn  to  the  right  of  the  center 
of  this  track.  If  he  turns  to  the  right  of 
the  center  of  the  wrought  part,  so  that  tbero 
is  room  on  the  wrou^t  part  for  the  other 
traveler  to  pass.  It  is  sufficient,  and  the  pen* 
alty  is  not  incurred."  In  Com.  v.  Alfen 
(decided  in  1848)  11  Met.  403.  405,  and 
which  was  a  criminal  prosecution  for  a 
penalty,  the  court,  without  anywhere  refer- 
ring to  CloTk  V.  Com.  4  Pick.  125,  says: 
"So  far  as  any  question  is  raised,  in  the 
present  case,  as  to  the  duty  of  persons  trav- 
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dine,  when  the?  are  about  to  meet,  to  drive 
to  toe  rieht  of  the  middle  of  the  traveled 
part  (rf  the  roadi— in  distinction  from  the 
wrought  part  of  the  road, — where  the  trav- 
eled way  is  of  leH  width  than  the  wrought 
way,  the  statute  eeenu  very  plain  and  di- 
rect in  its  provisions,  and  prescribee,  as  the 
duty  of  the  traveler,  the  turning  to  the 
right  of  the  middle  of  the  traveled  path." 
In  Daniels  v.  Clegg  (decided  in  1873)  28 
Mich.  32,  which  was  an  action  for  damages 
caused  a  collision  on  the  highway,  uie 
supreme  oourt  of  Miohlgan,  in  construing 
the  statute  of  that  state,  held  that  the 
"traveled  part  of  the  road,"  referred  to  in 
the  statute,  meant  that  part  which  is 
wrought  for  traveling,  and  is  not  conSned 
simply  to  the  most  traveled  wheel  track; 
and  uie  court,  through  Christiaucy,  Ch. 
ddivering  the  opinion,  in  referring  to  the 
Massachusetts  cases,  after  citing  Clark  v. 
Com.  4  Pick.  125,  with  approval,  uses  this 
language  (p.  44),  vis.:  "And  though  the 
supreme  court  of  that  state  seem  to  have 
since,  in  1840  {Com.  v.  Allen,  11  Met  403), 
adopted  the  contrary  interpretation  now 
otmtended  for  by  the  plaintiff  in  error,  we 
are  not  satisfied  with  the  correctness  of  the 
decision,  and  think  such  an  interpretation 
of  the  statute,  as  applied  to  common  roads 
Sn  this  state,  would  oe  extremely  pernicious, 
and  contrary  to  the  l^slative  intent." 
The  law  of  Uie  road  is  thus  laid  down  in 
Shearm.  &  Redf.  N^.  8  049:  "It  is  a  uni- 
,  versal  custom  in  America  for  travelers,  ve* 
hides,  and  animals  under  the  charge  of  man 
to  take  the  right  hand  of  the  road  when 
meeting  each  other,  if  it  is  reasonably 

{iracticable  to  do  so;  and  this  rule  is  en- 
orced  by  statutes  in  many  states,  so  far 
as  it  relatea  to  travelers  in  vehicles  or  on 
horseback.   The  statutes  upon  this  subject 

gnerally  prescribe  that  travders  shall  pass 
the  r^ht  of  the  'center  of  the  Toad.' 
This  means  the  center  of  the  lawfully 
worked  part  of  the  road."  And  to  the  same 
effect  see  Elliott,  Itoads  A  Streets,  S  830. 

The  case  at  bar  well  illustrates  the  rea- 
sonableness of  the  construction  that  the 
traveled  part  of  the  highway  means  the  part 
worked  and  in  order  and  condition  for 
travel.  Bioad  street,  a  main  avenue  lead- 
from  a  lam  d^  to  tbidcly-settled 
urbst  with  a  driveway  40  feet  in  width 
from  curb  to  curb,  paved  or  macadamized, 
ai^  usable  throughout  its  whole  width,  is 
sought  to  be  contracted  to  a  passage  15  feet 
4  inches  wide  on  its  extreme  easterly  or 
macadnmized  strip.  As  a  Goddard  buggy 
is  6  feet  5  inches  wide,  two  such  buggies, 
passing  abreast,  would  take  up  10  twt  10 
inches,  so  that  if  the  ptaintifTs  buggy  waa 
crowded  as  closely  aa  possible  to  the  paving 
on  the  west,  and  the  defendant's  buggy  was 
scraping  the  curhfltone  on  the  east,  there 
would  remain  between  them  but  4  feet  6 
inches,  or  a  yard  and  a  half, — not  a  very 
liberal  space  to  allow  in  the  nightUme  in 
passing  a  stranger  the  steadiness  of  wbose 
horse,  and  the  expertness  of  whom  driving, 
are  unknown;  and  yet  there  remained  of 
said  driveway  over  24  feet  on  the  plaintiff's 
right,  taking  her  evidence  as  strictly  cor- 
ML.ILA. 


rect,  which  was  obstructed  by  no  other  team 
or  car,  and  was  available  for  her  to  use. 

If  it  is  objected  that  the  car  track  was 
undesirable  or  unsafe  to  travel  on,  as  com- 
pared with  the  macadamized  portion  of  the 
street,  the  answer  may  be  fitly  givMi  in  the 
words  of  Sutherland,  J.,  in  Earing  v.  Lan- 
singk,  7  Wend.  186,  187,  t?ia.;  "It  is  not 
the  center  of  the  smooth  or  most  traveled 
part  of  the  road  which  is  the  driving-line, 
but  the  center  of  the  worked  part,  although 
the  whole  of  the  smooth  or  most  traveled 
path  may  be  upon  one  ude  of  that  center, 
unless  the  situation  of  the  road  is  such  that 
it  is  impracticable  or  extremely  difficult  for 
the  party  to  turn  out.  No  such  difficulty 
existed  in  this  case.  The  road  on  the  de- 
fendant's side  was  rough,  from  having  been 
rutted  and  frozen,  hut  not  so  much  so  as 
to  present  any  serious  obstacle  to  his  riding 
or  driving  ov«r  it."  In  Ooldrich  v.  I7nton 
R.  Co.  20  R.  I.  128,  37  AU.  635,  this  court, 
through  Matteeon,  Ch.  J.,  delivering  the 
opinion,  ssid:  "If  it  be  conceded  that  the 
railroad  company  has  a  paramount  ri^ht  to 
use  that  portion  of  the  street  occupied  by 
its  track,  since  its  cars  are  necessarily  con- 
fined to  its  rails,  and  cannot  turn  to  the 
right  or  left,  the  public,  neverthdeas,  also 
have  the  right  to  use  the  street,  inelndtng 
the  portion  occupied  by  the  track;  and  it 
is  incumbent  on  the  railroad  company,  not- 
withstanding its  paramount  right,  to  exer- 
cise due  care,  in  the  operation  of  its  cars, 
not  to  injure  those  who  may  be  traveling  on  . 
the  street.*'  We  think  that  the  weight  of 
both  reason  and  authority  favors  the  con- 
struction that  the  traveled  part  of  Broad 
street,  at  the  time  and  place  of  the  acddent, 
was  the  whole  width  from  curb  to  curb,  and 
it  is  admitted  that  the  plaintifTs  buggy  at 
the  time  in  question  was  on  the  left  of  the 
cwiter  of  said  traveled  part  as  thus  con- 
strued. In  Angell  v.  Itiwis,  20  R.  I.  391, 
393,  39  Atl.  S21,  this  court,  throu£^  Til- 
linghast,  J.,  delivering  the  opinion,  says: 
"In  thus  talcing  the  wrong  side  of  the  road, 
the  defendant  took  the  risk  of  the  conse- 
quences which  might  arise  from  his  Inabil* 
ity  to  get  out  of  the  way  of  another  team 
approaching  on  the  right  dde  of  the  road, 
and  is  responsible  for  injuries  sustained  by 
the  latter  while  exercising  -ordinaiy  care. 
In  other  words,  one  who  folates  the  'law 
of  the  road'  by  driving  on  the  wron^  side 
assumes  the  risk  of  such  an  experiment, 
and  is  required  to  use  greater  care  than  if 
he  had  kept  on  the  right  side  of  the  road, 
and,  if  a  collision  takes  place  in  such  cir- 
cumstanres,  the  presumption  is  against  the 
party  who  is  on  the  wrong  side.  And  this 
is  especially  true  where  ^e  collision  takes 
place  in  the  dark.  ...  In  Brooks  t. 
Hart,  14  N.  H.  307,  311,  the  court  says: 
'It  is  legal  negligence  in  anyone  to  occupy 
the  half  of  the  way  appropriated  by  law  to 
others  having  occasion  to  use  it  in  travd- 
ing  with  teams  and  carriages,  and  he  is 
chargeable  for  any  injuiy  flowing  exclusive- 
ly from  that  cause."*  ^e  plaintilT  showed 
no  sufficient  cause  or  excuse  for  being  on 
the  wrong  side  of  the  rosd  at  the  time  of 
the  acddent,  and  the  injuries  she  complained 
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of  were  attributable  mainly,  if  not  wholly^ 
to  her  own  failure  to  exercise  due  care; 
hence,  under  tlie  circumstances  of  this  case, 
we  find  no  error  in  the  charge  of  the  jus- 
tice to  which  excepticHi  was  taken. 

Neic  trial  denied,  and  case  remitted  to 
the  common  pleas  division,  with  direction  to 
enter  judgm^t  on  tba  verdicrL 


Catharine  KOLB,  Admx.,  et&,  of  Gottlieb 
Kolb,  Decowed, 
P. 

VSIGS  RAILROAD  COMPANY. 

(  a.  I.  ) 

A.  woniM  snlnK  to  recover  damaKes  tnr 
the  neKllKent  killing  of  her  hUKbMd. 

for  the  IwDefit  of  herself  and  ber  minor  chil- 
dren by  him,  cannot  be  compelled  to  testlC; 
on  crotm-eumiDiitlon  to  the  fact  that  she  has 
riven  birth  tu  an  lllesUlmate  child  since  bis 
death,  for  the  purpose  of  affeetlnc  ber  credl- 
blUtr  MM  a  witness. 

(Jnne  8.  1001.) 

PETITION  by  plaintiff  for  new  trial  after 
judgment  in  favor  of  defendant  in  an  ac- 
tion brought  to  recover  damages  for  the  al- 
lied negUgent  kitling  ol  her  Intestate. 
Qranted. 

The  facts  are  stated  in  the  opinion. 

iieMra.  Qeorce  R.  HM^eod  and  Jokm 
W.  HogaiL,  for  plaintifT: 

Treating  the  plaintiff  purely  as  a  witness 
in  the  case,  and  her  misconduct  at  fornica- 
tion, it  was  a  misdemeanor  which  could  be 
shown,  for  the  purpose  of  affecting  her 
oredihility  ai  a  witnesa.  only  after  convie- 
tlon  of  the  offense.  No  snggestlon  of  such 
conviction  was  made  or  attempted. 

Gen.  I^wB,  chap.  244,  S  40;  Blate  t.  Mo- 
Outre,  15  U.  I.  2.^.  22  Atl.  1118;  State  v. 
Convap,  20  R.  I.  270.  38  Atl.  650. 

The  character  of  a  female  witness  for  chas- 
tity can  be  impeached  in  only  two  Instances, 
to  wit:  (1)  In  a  criminal  proceeding, 
where  the  witness  \k  prosecutrix  against  a 
man  for  a  sexual  offense  againxt  her;  and, 
(2)  in  a  civil  proceeding,  to  affect  damages 
fal  a  case  where  the  amount  of  the  damages 
depends  upon  the  character  or  conduct  of 
luch  female  witness. 

1  Thomp.  Trials.  8  525;  1  Oreenl.  Er. 
872-375;  3  Oreenl.  Ev.  {  214;  McKelvev, 
Ev.  9S  112.  llfi;  Rapalie.  Witneiwes.  S  197. 

Where  the  law  permits  the  character  of 
a  witness  for  truth  and  veracity  to  be  im- 

rched.  the  impeaching  evidence  Is  strict- 
limited  to  the  renutation  of  the  witness 
ixa  truth  and  veracity,  and  it  has  been  uni- 

Nora. — For  other  cnsea  In  tbls~»erlefl  as  to 
questions  on  rross-exsmtnatinn  to  show  bed 
character  of  witness,  aee  Hnetxe  Tiiteur 
(Wla)  0  L.  R.  A.  80 :  State  v.  Pancnsst  fN.  D.) 
S5  L.  R.  A.  R18;  and  Zanone  r.  State  (Tenn.) 
t5  t..  R.  A.  SfiO. 

As  to  extent  of  and  restrictions  opcto  cross- 
examination  cenerailr,  see  Hobart  t.  Yonnf 
(Vt.)  12  L.  B.  A.  698,  and  aete. 
M  L.  R.  A. 


formly  held  that  evidence  of  particular  ftcti 

upon  that  point  U  never  permissibleL 

Evidence  of  bad  character  of  a  franale  wit- 
ness is  inadmissible. 

Weather*  v.  Barfesdale,  30  Ga.  888;  Oil- 
ehriat  v.  AI'Kee,  4  Watts,  380,  28  Am.  Dee. 
721;  Com.  v.  Uoore,  3  Pick.  194;  Peopie 
T.  Ytlag,  27  Cal.  830;  Sfofe  t.  Bmith,  7  Vt. 
141;  Spearu  v.  Forreat,  15  Vu  436. 

The  admission  of  irrelevant  tentimcmy 
which  would  be  likely  to  prejudice  the  jury 
against  one  of  the  parties  to  a  suit,  and 
may  have  injuriously  affected  him  in  the 
trial  of  the  cause,  is  a  sufficient  ground  for 
granting  a  new  trial. 

GraKam  v.  Coupe,  0  R.  I.  478;  Kinff  t. 
OoMn,  11  R.  I.  582. 

Aleeara.  Dmvld  8>  Baker,  £ewia  A. 
Watenman,  and  Artkmx  K.  AUea,  for 
defendant: 

Witness  on  cross-examination  may  he  in- 
terrogated as  to  his  past  life  for  the  pur- 
pose of  discrediting  him  and  impeaching  his 
credibility. 

People  v.  Tr«6«*«r,  139  N.  Y.  73,  34  N.  E. 
730;  Stephen,  Digest  of  Er.  p.  185;  Real 
People,  42  K.  Y.  270;  Wilbur  t.  Flood.  IS 
Mich.  40,  93  Am.  Dee.  203;  Foater  v.  Peo- 
ple, 18  Mich.  266;  2  Elliott,  Gen.  Pr.  {  656; 
Hollingaivorth  v.  State,  53  Ark.  387.  14  S. 
W.  41 ;  State  v.  McCartey,  17  Minn.  7«,  Gil. 
54;  Territory  v.  O'Bare,  1  D.  30.  44  N. 
W.  1003:  htate  v.  O'Brien,  81  Iowa,  03,  48 
K.  W.  881 ;  State  r.  taeon,  13  Or.  143,  57 
Am.  Kep.  8,  S  Pac  303;  Oeorgia  t.  Bond,  . 
114  Mich.  198,  72  N.  W.  232:  Lealie  r.  Com, 
19  Ky.  L.  Rep.  1201.  42  S.  W.  1005;  State 
V,  Orecnburtj,  69  Kan.  404.  63  Pac.  61;  8 
Enc.  PI.  &  Pr.  117;  Sfofe  v.  ffoir,  81  Iowa, 
l.tS,  46  N.  W.  872;  Atuller  t.  St.  Jx>»ia  Hoa- 
piial  Aaao.  73  Mo.  243,  Affirming  6  Mo.  App. 
390;  People  t.  Arnold,  40  Mich.  710;  Bern- 
stein T.  Singer,  1  App.  Dlv.  83.  30  N.  Y. 
Supp.  1093;  Silvia  v.  Oltmann,  S3  III.  App. 
392:  Johnaton  v.  Farmer*'  F.  Ina.  Co.  lOtt 
Mich.  0fl.  64  N.  W.  5;  People  v.  Rice,  103 
Jlich.  350,  81  N.  W.  540;  Territory  t.  De- 
Outman,  8  N.  M.  02,  42  Pac.  68;  3  Jones, 
Kv.  §  S4l',  People  V,  yoelke,  94  N.  Y.  137, 
40  Am.  Itep.  128;  State  v.  Ekana*^,  8  N. 
D.  669,  80  N.  W.  482;  I  Thomp.  Triala.  | 
458. 

A  witness  may  be  cross-examined  as  to  her 

chnstitT  in  order  to  impeach  her  credibility. 

Shrpard  v.  Parker,  3fi  N".  Y.  517;  Preacott 
r.  Ward,  10  Allen,  203;  United  Statea  r. 
Wood,  4  Dak.  455,  33  N.  W.  59;  State  y. 
Coella,  3  Wash.  90,  28  Pac.  28;  Muller  v. 
St.  Louia  Hospital  Aaao.  S  Mo.  App.  390, 
Alfirmcd  in  73  Mo.  243;  Cundell  v.  Pratt, 
\  Moody  ft  M.  108;  Territory  v.  DeOutman, 
8  N.  M.  92,  42  Pac  68;  Fttople  t.  Harriaom, 
93  &f  ieh.  594.  63  N.  W.  726 ;  People  t.  White, 
53  Mich.  537,  19  N.  W.  174. 

The  protection  against  its  abuse  is  two- 
fold :  First,  in  the  privilege  of  the  witness 
to  refuse  to  answer,  and.  second,  in  the  dis- 
cretion of  the  judge.  She  did  not  claim  her 
privilege;  the  judge  did  not  think  it  neces- 
sary to  interfere,  but,  in  his  discrtfioi^ 
deemed  the  quesUoa  propn. 

SAepord  T.  Parker,  36  N.  T.  617. 
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The  prasidiiig  Judge  hu  a  right,  in  hi* 
diocretion,  to  rule  out  or  admit  queetions 
on  crou-examination  rdating  to  the  charac- 
ter or  paet  life  of  the  witnesses. 

3  Tnylor,  Ev.  Chamberlayne'a  ed.  978; 
hangUy  v.  Wadatcorth,  99  N.  Y.  01,  1  N.  E. 
lot:;  HollingtaOTih  v.  State,  fi3  Ark.  387, 
14  S.  W.  41;  Long  y.  Booe,  106  Ala.  570,  17 
So.  710;  Uiller  v.  Smith,  112  Mass.  470; 
Bill  T.  State,  42  Neb.  603,  60  N.  W.  916; 
Bathaicay  v.  Crocker,  7  Met.  266;  Com.  v. 
Lyiint,  113  Mass.  452;  duller  v.  8t.  Louia 
Bospital  A*ao.  5  Mo.  App.  401;  Amoa  v. 
State,  Btt  Ala.  120,  11  So.  424;  Threadgood 
T.  Litogot,  22  Mich.  271;  State  t.  McCartey, 
17  Minn.  76,  Gil.  64;  Territory  v.  O'Bare, 
1  N.  D.  30,  44  N.  W.  1003;  State  t.  O'Brien, 
1  N.  D.  .?10,  44  N.  W.  801;  State  t.  Baotm, 
13  Or.  143,  67  Am.  Rep.  8,  9  Pac.  393; 
Georgia  v.  Bond,  114  Mich.  190.  72  N.  W. 
232;  healie  v.  Com.  19  Ky.  L.  Rep.  1201.  42 
S.  W.  lOnii;  State  v,  Oremburg,  69  Kan. 
404.  53  Pac.  61;  Preaoott  t.  IKard,  10  Allen, 
205. 

If  the  ansver  of  the  witness  would  tend 
to  criminate  her,  she  can  claim  her  privi- 
ly and  refuse  to  answer.  Thb  privilege, 
however,  is  personal  to  the  witness,  and 
must  be  claimed  by  hef. 

State  V.  UcCartey,  17  Minn.  76,  Oil.  64; 
State  T.  Greenburg,  69  Kan.  404,  53  Pac.  fil ; 
Stephen.  Digest  of  Ev.  p.  185;  I  Wharton. 
Ev.  8  635;  Bill  v.  State,  42  Neb.  503,  60 
N.  W.  916;  People  v.  Webater,  139  N.  Y.  73. 
S4  N.  K.  730;  State  v.  Cwslia,  3  Wash.  90, 
28  Pac.  28;  Territory  v.  DeOutman,  8  N.  M. 
92.  42  Pac.  68;  People  v.  Arnold,  40  Mich. 
710. 

The  court  is  not  bound  to  notify  the  wit- 
ness of  her  privit^e. 

I  Wharton.  Ev.  }  536;  Orecnl.  Ev.  %  451; 
Roberta  r.  Allatt,  1  Moody  &  M.  192;  Peo- 
ple Y.  Uatker,  4  Wend.  £29,  21  Am.  Dec. 


TUUnKbut,  J.,  delivered  the  opinion  of 
the  court: 

One  of  the  (rrounds  relied  on  by  the  plain- 
tiff in  her  petition  for  a  new  trial  in  this 
case  is  that  the  justice  presiding  at  the  jury 
trial  thpreof  erreo  in  the  admission  of  cer- 
tain testtmnny.  The  action  was  brought  by 
the  pinintirr.  who  ie  the  widow  of  Gottlieb 
Kolh.  for  the  benefit  of  herself  and  her  three 
minor  children  by  said  Gottlieb  living  at 
the  time  of  his  decease,  and  all  of  whom 
were  living  when  thia  action  was  begun, 
which  was  nearly  two  years  after  his  de- 
cease. The  declaration  alleges  that  the  ac- 
tion WIS  brought  for  the  benefit  of  the 
plaintiff  administratrix,  as  widow  of  the  de- 
eeoaed,  and  also  for  the  benefit  ol  John 
Kolb.  George  Kolb,  and  Julia  Kolb,  all  snr- 
Tivlng  minor  children  of  said  Gottlieb  Kolb, 
deeesfed.  living  at  the  time  of  his  decease, 
and  now  still  surviving.  At  the  trial  of  the 
ease  the  plainttiT  was  called  as  a  witness 
for  tlie  purpose,  among  other  thin^,  of  prov- 
ing Iier  marriage,  her  qualification  as  ad- 
ministratrix, and  who,  as  beneficiaries  in 
this  artion  under  the  atatute,  were  entitled 
to  the  damages,  if  waij,'  which  should  he  re- 
ML.  R.A. 


covered  for  the  death  of  her  husband.  Up- 
on her  examination  in  chief,  she  was  asked 
about  the  meml>ers  of  her  family  at  the  date 
uf  her  husband's  death.  January  3,  1894,  and 
also  at  the  date  of  the  commencement  of 
thia  action,  December  30,  1S96,  which  was 
nearly  two  years  after  hia  decease.  The 
questions  asked,  in  so  far  as  they  are  perti- 
nent to  the  present  inquiry,  were  tiiese: 

Q,  At  the  time  of  your  husband's  death, 
and  at  the  time  you  b^an  this  suit,  how 
many  children  had  you  oy  Gottlieb  Kolbl 

a'  Three  children. 

Q.  lhat  are  Hvingf 

A.  Yes,  sir. 

<«.  How  many  diildren  did  yon  ban  Iv 
Gottlieb  Kolb? 
A.  Three. 

Then  follows  testimony  frfving  the  nnmee 
of  these  children  as  set  forth  in  the  dednra- 

tion,  and  the  ago  of  each. 

Q.  Did  you  ever  have  any  other  children 
bv  Gottlieb  Kolbt 
A.  Ko,  sir. 

In  cross-examination,  eonnseil  for  defend- 
ant waft  permitted  against  the  objection  of 
the  plaintiff,  and  after  some  discussion  as 
to  the  evident  purpfme  of  the  inquiry,  to  ask 
the  following  question :  "Q.  Yon  have 
more  than  three,  navent  youT"  The  eonrt 
ruled  that  it  would  be  prnner  for  the  defend- 
ant to  show  what  children  the  deceased 
left.  and.  as  afTecting  the  plaintiff's  char- 
acter for  truth  and  veracity,  to  show  that 
there  had  been  improper  conduct  on  her 
part  since  her  husband's  death.  The 
^ound  of  objection  on  the  part  of  plaintiff 
wae  that  the  evidence  was  immatwial  and 
irrelevant,  and  was  specially  obnoxious  to 
the  objection  that  it  was  an  attempt  to 
impeach  the  plaintiff's  character  for  chas- 
tity without  first  showing  a  conviction  of 
the  offense  involved  in  her  misconduct  not- 
withstanding the  plaintiff's  objection,  how- 
ever, she  was  compelled  to  admit  that  she 
gave  birth  to  an  illegitimate  child  October 
20,  1896,  more  than  twenty-one  months  alter 
lier  hustmnd's  death.  The  admlssinn  of  this 
evidence  was  duly  excepted  to  by  the  plain- 
tiff, and  the  question  presented,  therefore,  ia 
whether  the  court  erred  in  admitting  it. 
We  think  this  question  must  be  answered 
in  the  afHrmalive.  Whether  or  not  the 
plaintiff  had  given  birth  to  a  bastard  child 
was  entirely  irrelevant  to  any  issue  involved 
in  the  case  on  trial.  Nor  do  we  understand 
it  to  be  seriously  contended  hf  defendant 
that  it  was.  But  it  is  vigorously  contended 
that  it  was  competent  for  the  defendant  to 
prove  the  unchastity  of  the  plaintiff  for 
the  purpose  of  affecting  lier  credibility  as  a 
witness  in  the  case. 

Ihe  broad  claim  advanced  by  counsel  for 
defendant  in  support  of  the  ruling  com- 
plained of  is  that  a  witness  ma^  be  interro- 
gated upon  cross-examination  in  regard  to 
any  Ticioua  or  criminal  act  of  hii  life,  and 
may  tie  compelled  to  auwer  unless  he  elalme 
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hia  constitutional  privileee.  We  think  this 
po&ition  is  clearly  untenable,  and  that,  while 
It  finds  support  in  some  of  the  cases  relied  on 
by  the  defendant,  the  contrary  view  is  over- 
whelmingly Buatained  by  th*  authorities. 
We  apree  that  specific  aeta  of  misconduct 
committed  by  a  party  to  the  nit  may  be 
ehown  in  that  class  of  cases  where  the  act 
has  some  relation  to,  or  some  bearing  upon, 
the  issue  involved  in  the  case,  and  also  that 
the  general  reputation  of  the  party  as  to  the 
particular  trait  of  character  Involved  may 
also  be  shown.  Thus,  in  Uitchell  v.  Work, 
I'i  R,  I.  646,  which  was  an  action  to  recover 
damages  laid  at  $5,000.  for  an  indecent  as- 
sault, it  was  held  that  testimony  showing 
the  plaintifT  to  have  been  unchaste  In  her  re- 
lations with  men,  and  also  testimony  that 
her  reputation  for  chastity  was  bad,  were 
propei'iy  admitted.  The  platntifT  in  that 
case  was  suing  for  something  more  than 
compensation  for  bodily  injuries.  Indeed, 
the  ^avamen  of  the  assault  consisted,  ae- 
cording  to  her  testimony,  in  the  insult,  the 
personftl  indignity,  and  in  the  mental  eulTer- 
tng  and  sense  of  shame  and  wrong  conse- 
quent upon  it.  It  was  therefore  clearly  per- 
tinent for  the  defendant  to  show  that  she 
was  a  vulgar,  licentious,  and  unchaste  wo- 
man, and  hence  that  the  damages  to  which 
she  would  be  entitled,  if  ai^.  would  be  much 
less  than  if  she  had  been  upright  and  chaste 
in  ber  character.  But  no  such  question  Is 
presented  In  the  case  at  bar.  Here  the 
plaintiff  is  suing  for  damages  sustained 
the  death  of  her  husband  through  the  al- 
leged negligence  of  the  defendant.  And  the 
fact  that  she  has  given  birth  to  an  illegiti- 
mate child  since  the  death  of  her  husband  in 
no  way  whatever  affects  the  question  of 
dama^  involved  In  the  ease;  nor,  indeed, 
does  it  afTect  any  other  question  involved 
therein.  Nor  can  said  fact  be  properly 
ehown  for  the  purpose  of  afTectlng  the  plain- 
tiff's credibility  for  truth  and  veracity.  The 
credit  of  a  witness  can  be  directly  Impeached 
only  by  showing  that  his  general  reputation 
for  truth  and  veracity  is  bad.  "Certainly 
it  Is  a  Oxed  and  eatabilsbed  rule  In  the  law 
of  evidence."  as  said  the  court  in  BoU 
hrook  V.  Doio,  12  Gray,  358.  "that  it  is  not 
competent,  for  the  purpose  of  creating  a  dis- 
trust of  his  integrity,  and  of  thus  disparag- 
ing hit  testimony,  to  prove  particular  acts 
of  alleged  misbehavior  and  dishonesty  in  re- 
lation to  matters  foreign  to  all  the  ques- 
tions which  are  involved  in  the  trial.  'This 

Klnt/  aays  Mr.  Oreenleaf.  'baa  heretofore 
sn  much  the  subject  of  discussion,  but  it 
must  now  be  considered  as  settled  and  at 
rest.'  1  Oreenl.  Ev.  i  401."  In  the  latest 
edition  of  1  Greenl.  Ev.  {  401a,  the  rule,  as 
laid  down  by  the  present  editor,  relating 
to  the  impeachment  of  a  witness,  is  stated 
as  follows:  "The  fundamental  trait  desir- 
able in  a  witness  is  the  disposition  to  tell 
truth,  and  hence  the  trait  of  character  that 
should  naturally  be  shown  in  impeaching 
him  is  bis  bad  character  for  veracity.  But 
then  has  always  been  more  or  less  support 
for  the  use  of  bad  gmeral  character,  «.  e., 
the  man  ae  a  whole,  not  speeifleally  the  trait 
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of  veracity,  as  necessarily  involving  an  im- 
pairment of  veracity.  This  was  the  original 
Kn^liah  doctrine,  but  it  was  replaced  in  the 
early  IftOO's  by  the  ftrst-mentioned  principle, 
with  the  exception  that  the  witness  was  al- 
lowed to  base  bis  statement  as  to  the  aOt- 
er's  veracity  upon  his  knowledge  of  the  oth- 
er's general  character.  In  this  country,  the 
bettn-  doctrine,  that  the  trait  of  reracitf 
only  could  be  considered,  was  early  intro- 
duced, and  this  is  the  rule  in  the  grent  mm- 
jority  of  jurisdictions." 

In  29  Am.  ft  Eng.  Enc.  Law.  pp.  804-606, 
the  rule  as  to  the  admlssibili^  of  partica- 
lar  arts  of  mlsoonduct,  and  alao  as  to  paj^ 
tienlar  traits  of  character,  is  well  stated  in 
the'  foltowitw  language:  "Whether  the  in- 
quiry into  the  character  of  the  witness  be 
confined  to  his  reputation  for  truth  and  ve- 
racity, or  extend  to  hts  general  moral  char- 
acter, the  rule  is  uniform  that  evidence  ot 
specific  crimes  or  of  particular  acts  of  mis- 
conduct on  his  part  is  not  admissible  for 
the  purpose  of  impeaching  his  credit.  The 
impeaching  evidence  must  be  eonfloed  to  the 
general  reputation  of  the  witness.  It  is  also 
a  general  rule  that  peculiar  traits  of  char- 
acter, aside  from  that  of  habitual  lying, 
&hnll  not  be  made  the  subject  of  inquiry  for 
the  purpose  of  impeaching  a  witness.  Thus, 
a  witness  may  not  be  Impeached  by  evidence 
that  he  is  in  the  habit  of  assodating  with 
lewd  and  unchaste  wtmten;  neither  is  it  per- 
missible, as  a  rule,  to  impeach  a  female  wit- 
ness by  attadcing  her  reputation  for  chas- 
tity, even  where  It  Is  proposed  to  prove  that 
she  is  a  common  prostitute."  The  author 
adds,  however,  that  "in  a  few  cases  .  .  . 
the  wholesome  restraints  of  this  rule  have 
been  disregarded.**  The  eases  eited  whieb 
are  to  this  effect  are  from  Missouri.  Georgia, 
and  Kentucky.  The  general  doctrine  above 
announced  Is  sustained  by  Wharton,  Ev. 
3d  ed.  S  Ml;  Rapalje.  Witnesaee.  8  197; 
Thomp.  Trials,  {9  624,625;  and  is  also  in  ac- 
cord with  the  great  majori^  of  decisions 
throughout  the  country.  As  specially  per- 
tinent to  the  particular  question  here  in- 
volved, we  cite  the  eases  of  Com.  ▼.  ChurA- 
hill,  11  Met.  638.  45  Am.  Dec.  229;  State  v. 
Smith,  7  Vt.  141;  Bpmrt  t.  Forrest,  15  VL 
437;  aiiehritt  v.  U'Kee,  4  Watts.  380,  28 
Am.  Dec.  721;  State  v.  Carson,  60  Me.  116; 
ItudsdiU  V.  Slingerland,  18  Minn.  380,  Gil. 
342;  Atwood  V.  Jmpson,  20  N.  J.  Eq.  157; 
liticklin  V.  State,  20  Ohio,  18;  Muetxe  v. 
Tvteur,  77  Wis.  243,  0  L.  R.  A.  86,  46  X. 
W.  123;  Dimieh  V.  Dmona,  82  HI.  570; 
Uoore  V.  Moore,  73  Tex.  882,  11  8.  W.  390. 

That  a  trial  court  may  properly  exercise 
a  large  discretion  in  permitting  matters 
which  are  not  strictly  relevant  to  the  issue 
involved  in  the  trial  to  be  brought  out  in 
the  cross-examination  of  witnesses  there  can 
be  no  doulit.  It  is  through  cross-examins- 
tion  that  the  whole  truth  is  generally 
brought  out,  and  that  the  motives  of  the 
witness  in  testifying  are  made  appareat. 
The  power  of  cross-examination  has  been 
justly  said  to  be  one  of  the  principal,  as  It 
certainly  ia  one  of  the  most  efficacious,  tests 
which  the  law  has  devised  fw  the  diseoreiy 
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of  truth.  1  Greenl.  Br.  16th  ed.  S  446.  If 
the  witness  is  biased  or  prejudiced  in  favor 
•f  the  parbr  calling  him,  tluit  m»j  be  mnda 
to  appear  in  eroaa-euminatioB.   If  he  has 

Eirevlously  made  statements  contrary  to 
hose  made  upon  the  witness  stand,  this  fact 
may  be  brought  out  in  the  same  way.  His 
relation  to  the  case,  If  any;  his  interest  in 
the  reeult;  his  relaUonabip  to  the  parties  or 
to  either  of  them;  how  lie  came  to  be  a 
witness;  his  intelligoice;  means  of  knowl- 
edge; his  busiDess;  place  of  residence;  the 
accuracy  of  his  memory;  and  manv  other 
things,  which  need  not  be  enumerated, — ^may 
be  thus  brought  out  for  the  purpose  of  ena- 
bling the  jury  to  rightly  estimate  and  weigh 
his  testimony.  But  that  the  past  life  of  a 
witness  may  be  ransacked,  and  bis  misdeeds 
paraded  before  the  Jury,  tor  the  purpose  of 
disgracing  and  degrading  him  in  th«r  eyes. 
Is  so  obnozions  to  our  sense  of  what  is  just- 
ly due  to  a  person  on  the  witness  stand  that 
we  cannot  consent  thereto.  If  unrestricted 
liberty  were  allowed  in  this  respect,  no  wit- 
ness, tioweTCr  modest  or  however  venerable, 
could  be  sworn  without  being  required,  if  it 
should  please  the  opposing  counsel,  to  sub- 
mit to  an  investigation  into  his  or  her  past 
history,  however  offensive  and  humiliating 
this  might  be,  and  notwithstanding  the  fa<^ 
that  the  particular  acts  of  misconduct 
which  might  thus  be  brought  out  were  long 
ago  atoned  for  and  generally  forgotten. 
Siidi  inquisitions  the  great  majority  of  the 


courts  refuse  to  pennit,  and  wa  think  right- 
ly so  refuse. 

The  previous  rulings  of  this  court,  so  far 
as  we  are  awar^  have  always  been  in  har- 
mony with  the  position  which  we  have  thus 
taken.  An  examination  of  the  numerous 
cases  cited  in  the  well-prepared  briefs  of  the 
respective  counsel  in  this  case  conclusively 
shows  that  the  authorities  are  hopelessly 
divided  oo  th«  question  at  issue,  ana  hence 
it  would  sore  no  useful  purpose  to  further 
discuss  their  rdative  merits.  We  therefore 
content  ourselves  hy  adopting  that  view 
which  most  strongly  commends  itself  to  our 
judgment,  and  which,  as  already  said,  is  sup- 
ported by  the  great  preponderance  of  au- 
thority. 

As  the  admission  of  the  irrelevant  and  im- 
proper testimony  referred  to  was  of  such  a 
character  as  to  be  very  likely  to  prejudice 
the  jury  against  the  plaintiff, — indeed,  in 
view  of  the  record  in  the  case,  it  is  not  too 
much  to  say  that  it  probably  had  this  f>flrect, 
— and  as  it  is  not  clear  from*  the  evidence 
that  the  defendant  was  entitled  to  a  verdict 
in  any  event,  a  new  trial  must  be  granted. 
(h-aham  v.  Coupe,  9  R.  I.  478 ;  Kinij  v.  Cot- 
vin,  11  B.  L  688;  Tourgee  t.  Rose,  10  R.  L 
43:2,  37  Atl.  9.  We  ocpreas  no  opinion  as 
to  the  merits  of  the  petition,  in  so  far  as  It 
is  based  on  the  ground  that  the  medict  Is 
sgiiinnt  the  evidence. 

Petition  for  new  trial  granted,  and 
remitted  to  the  common  pleas  division. 


WASHINOTON  SUFRlOfX  COURT. 


T.  OL  DORKHT78,  Beapt., 
ff. 

Samud  BOOT, 
and 

OREOON   RAn-ROAD   ft  NAVIGATION 
COMPANY,  Appt. 

(2S  Wash.  TIO.) 

1.  IH  mm  nrtlon  Mcalast  m  rmUfrnM.  eoas- 
mmmy  and  lis  e«Md«ot*r  tor  an  injury 
eaas^  by  the  alleged  negligence  of  the  con- 
ductor a  verdict  In  favor  of  the  latter  will 
prerlude  a  Judgment  against  the  company. 

S.   The  «etlo«      the  trial  eowrC  tu 

■tralBW  m  verdlfsC  atlent  ss  to  one  of  two 
sned  Jointly  for  Injuries  caased  by  the  a^ 


Nora, — Jvdoment  tu  favor  of  empIetrM  M  bar 
to  rteeverp  agaiatt  emptojftr  for  swgle|wr*s 
met  or  default. 

I.  The  imoral  rula. 
II.  IdenHty  or  pHvfty  OS  to  psrHss. 

III.  IdenUtg  af  fassn. 

IV.  Kffeot  of  tetton  beyond  or  wftkoat  mutKor- 

ity. 

V.  Tkt  nae  tm  tine  prteofpol  oaae. 

VI.  OoiuAa^on. 

I.  The  jeasral  mis. 

Where  the  relntlons  between  two  parties  a^e 
analogons  to  thfit  of  principal  and  agent,  or 
principal  and  surety,  or  master  and  servant,  the 
M  L.  IL  A. 


leged  negligence  of  one  acttnir  as  agent  fbr 
the  other,  as  a  verdict  In  bis  favor,  and  rm> 
derlng  Jadgment  to  that  erreot.  Is,  at  roost, 
error  rendering  tbe  Judgment  voidable  If 
property  attacked,  bat  leaving  It  conclusive 
against  collateral  attack. 
S.  Appr«1  by  def«n<l«nt  airslnat  vvfetm 
jndmuevt  In  rendered  In  an  action 
«ar«ln»t  two  for  an  Injury  caused  by  tbe  al- 
leged n^lgence  of  one  acting  ns  agent  for  the 
other,  la  wblcb  Judgment  la  rendered  against 
one  and  In  favor  of  the  other,  will  take  np 
only  that  part  of  tbe  Judgment  wbrcb  affects 
appellant,  and  tbe  appellate  court  will  have 
no  power  over  the  other  Judgment  on  such  ap- 
peal. 

4.    jBdnment  absolnte  mnst  be  entered 
Bpoa  appeal,  la  favor  of  tbe  prlaelpat. 


rule  Is,  that  a  Judgment  In  hvor  of  eltber,  in 
an  action  brought  by  a  third  party,  rendered 
apoo  a  ground  equally  applicable  to  both,  should 
be  accepted  as  conclusive  against  tbe  plalntlflTs 
right  of  srtlon  against  the  other.  Featherston 
V.  Newbnrvb  C  C.  Tnrop.  Road.  71  Hun,  100,  24 
N.  8upp.  003;  Warfleld  v.  Davis.  14  B.  Mon. 
40:  Kansas  City  v.  Ultchener.  83  Mn.  App.  36. 

And  where  the  relation  of  mnster  and  servant, 
or  principal  and  agent,  exists  between  parties, 
and  an  action  Is  brought  against  the  agent  or 
nervant.  and  It  li  the  ri^ht  nr  duty  of  the  prin- 
cipal or  master  to  appear  when  called  upon  and 
assume  the  defense  of  tbe  agent  or  servant, 
grounded  upon  his  Implied  obligation  to  save  htm 
harmless,  and  be  actually  does  defend  bim.  be 
has  the  same  legal  rights  as  thoui^^  bad  been 
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In  an  action  against  principal  and  agent  for 
an  injury  caused  bjr  the  alleged  negligence  of 
the  ageat,  wtiere  Judgment  was  entered  In  tbe 
trial  court  In  lavor  of  the  agent  and  against 
the  principal,  and  the  principal  alone  appeals, 
since  tbe  Judgmeut  in  favor  of  Ibe  agent  pre- 
cludes a  recovery  against  tbe  principal,  and 
tbe  appellate  court  baa  no  power  to  revise 
such  Jadgment. 

(JannaiT  T,  1001.) 

APPEAL  by  defendant  fransportation  com- 
pany from  a  judgment  of  the  Superior 
Court  for  Whitman  County  in   favor  of 

Slaintiff  in  an  action  brought  to  recover 
amages  for  personal  injuries  alle^  to 
have  been  cauaed  by  defendant's  negligence. 
Reversed. 
The  facts  are  stated  in  the  opinion. 
ileaara.  Oottoa,  TmI,  ft  Mimar^  for  ap- 
pellant: 


actually  a  party  to  tbe  action,  ooder  tbe  prln- 
clplea  of  ret  judicata,  and  a  Judgment  In  favor 
of  the  agent  ls^:oncluslve  against  tbe  same  claim 
subsequently  made  lu  an  action  by  or  against 
tbe  principal  or  master.  Castle  t.  Noyes,  14  N. 
V.  329 :  Kmma  Silver  Ifln.  Co.  v.  Emma  Silver 
MIn.  Co.  7  Fed.  401. 

The  rule  that  a  principal  when  his  agent  is 
sued  tn  o  transaction  can  set  up  a  Judgment  in 
favor  of  tbe  agent  as  a  bar  to  an  action  against 
himself  by  the  same  plalntlfT  for  tbe  same  cause 
of  action  Is  based  upon  that  prln<-lple  of  public 
l^licy  which  gives  every  man  one  opportunity 
to  prove  his  case,  and  limits  every  man  to  such 
opportunity.  Emma  Silver  Mln.  Co.  v.  Emma 
Sliver  Mln.  Co.  7  Fed.  401. 

A  master  or  principal  Is  liable  for  tbe  wrong- 
ful act  of  hia  servant  or  agent  because  such  act 
ta  bit  act  through  tbe  Inatmmentallty  of  tbe 
servant  or  agent.  A  determination,  tberefore. 
exonerating  the  servant  or  agent,  and  eatabilBh- 
Ing  that  bis  act  was  not  wrongful,  or  that  it  was 
ezcuaable,  is  neceasarlly  a  like  determination  in 
tkvor  of  the  master  or  principal ;  and,  were  the 
person  claiming  to  have  been  Injured  permitted 
to  proceed  against  the  master  or  principal  after 
auch  a  determination  In  favor  of  the  servant 
or  agent,  be  would  be  given  a  second  opportunity 
to  establlHh  a  right  of  recovery  for  the  aame  act. 

A  former  Judgment  In  favor  of  a  servant  or 
agent,  however,  to  be  a  bar  agalnat  a  subsequent 
action  BgaiDBt  tbe  master  or  principal  for  the 
same  cause  must  hnve  been  a  Judgment  upon  the 
merits.  This  wn»  held.  In  effect.  In  Emma  Sil- 
ver Kiln.  Co.  V.  Emma  Sliver  Uln.  Co.  7  Fed. 
401. 

Thus,  a  plea  of  a  former  Judgment  In  favor  of 
an  agent  nn  a  bar  to  a  subsequent  action  tgninnt 
tbe  principal  for  the  same  cause  Is  bad,  where 
It  appears  that  tbe  former  Judgment  wns  ren- 
dered npon  a  nonsuit  of  the  pialntur.  and  not 
npoD  the  merlta  /Md. 

And  a  nonsuit  In  an  action  against  a  deputy 
sberiir  for  default  in  attaching  certain  property 
ander  a  writ  of  attachment  Is  not  a  bor  to  a  sub- 
sequent at^lnn  by  the  same  plalntllT  for  the 
aame  cause  brought  against  the  sheriff, ssln  such 
esse  tta*^  nonsuit  would  be  no  bsr  to  a  second 
action  against  the  sheriff  himself.  Clapp 
Thnmaa.  5  Allen,  158. 

In  Perrera  v.  Arden,  Cro.  Ells.  pt.  2,  p.  668. 
however,  the  rule  was  atsted  that  In  personal 
actions  a  recovery  upon  demurrer,  confesaloo, 
or  verdict  Is  a  tmr  to  every  other  personal  ac- 
tion for  the  Bsme  cause,  and  the  party  has  no 
remedy  but  by  error  or  attaint :  bat  the  action 
was  one  of  trespass  for  taking  on  ox,  and  It 
M  L.  R.  A. 


No  joint  cause  ol  action  existed  against 

the  railroad  company  and  RooL 

When  a  8er\-ant  negligently  does  an  in- 
jury, he  is  liable  becanae  of  his  own  direct 
treupass.  For  the  wrongful  act  of  tbe  serv- 
ant, however,  the  master  may  or  may  not 
be  liable.  Before  liability  can  arise  in  any 
caee,  it  must  be  made  to  appdar  that  Uw 
negligent  act  of  the  servant  was  within  tbe 
scope  of  his  authority. 

Hart  V.  Manej/,  12  Wash.  271.  40  Pac 
987;  Robinson  v.  ilcWeill,  18  Wash.  163,  61 
Pac.  355. 

Where  tbe  injured  person  is  himself  a 
servant  of  tbe  same  common  master,  thai, 
before  the  master  can  be  held  liable  It  most 
not  only  appear  that  the  act  wu  within 
the  scope  of  the  wrongdoer's  authority,  Init 
that  such  wrongdoer  was  a  servant  occupy- 
ing the  position  of  a  vice-principal. 

^aj/uHtrd  V.  Carlson,  1  Wash.  29,  23  Pac. 


appeared  that  tbe  taking  io  that  and  tn  the  tor- 
iner  action  were  one  and  the  same,  and  that  tbs 
trover  and  conversion  supposed  In  tbe  latter 
action  to  be  by  tbe  defendant  only  waa  commit- 
ted by  the  other  defendants  with  bin,  and  that 
tbey  bad  been  omlttsd  and  aot  named  In  the 
latter  action. 

II.  Tdmtitp  or  prJofty  m  to  parties. 

Two  actions  are  between  the  same  parties 
so  cs  to  be  within  the  principle  of  m  judicata, 
not  only  when  the  same  persona  are  parties^ 
but  when  tbey  have  appeared  by  their  agents 
and  representstlvea  Unlisher  v.  Muandeville, 
34  W.  Vs.  730,  12  B.  K.  850. 

In  tbe  term  "parties  to  an  action,"  within  tbe 
meaning  of  the  law  of  res  Judicata,  la  Included, 
not  only  tbe  persona  named  and  privies  In  law, 
but  those  persons  whose  rights  have  been  le- 
gally reprteented  by  them.  Bmsry  v.  Fowler, 
30  Me.        «3  Am.  Dec  627. 

And  a  Judgment  In  favor  of  the  owner  of 
property  abutting  upon  a  highway.  In  an  action 
brougbl  by  a  person  wbo  suffered  a  personal  in- 
Jury  npon  such  blgbwsy  by  cnnlng  In  contact 
with  sn  trftstmction  In  front  of  such  premise^ 
rendered  upon  the  ground  of  the  contribatory 
negligence  of  the  plaintiff.  Is  a  bar  to  a  sat>- 
sequent  action  brought  by  the  person  Injured 
against  the  turnpike  company  having  charge  of 
the  bishwny,  since.  If  tbe  property  owner  was 
not  liable  because  of  the  plalntlff'a  own  negli- 
gence, tben  the  turnpike  company  could  not 
under  the  rule  that  a  Judgment  In  favor  of  one 
of  two  parties  occupying  the  relation  of  priael* 
pal  and  agent,  principal  and  aurety.  or  master 
and  servant  upon  s  ground  equally  applicable  to 
both,  should  be  accepted  as  conclusive  against 
tbe  plaintiff's  right  of  action  sgainat  tbe  other. 
Featberston  v.  Newburgh  A  C.  Tump.  Road,  71 
Uun,  1011.  34  N.  Y.  Supp.  603. 

So,  there  Is  suffldent  privity  between  a  sher- 
iff and  bfs  deputy  to  make  a  Jndgment  In  a  suit 
againat  the  deputy  for  a  wron^i  attachuMBt 
rendered  in  favor  of  the  depirty  a  bar  to  a  sub- 
sequent action  against  the  sheriff  for  wrongful 
selxure  of  tbe  same  gnoda  King  v.  Chose.  15 
N.  H.  9,  41  Am.  Dec  6TB. 

And  a  JudgmMt  in  an  action  for  mandamns 
brought  againat  a  city  treasurer  to  compel  him 
to  apply  a  sum  of  money  In  bis  handa  ss  auch 
to  pay  certain  overdue  coupons  clipped  from 
bonds  Issued  by  the  city,  determining  that  the 
coupons  were  illegal,  and  dismissing  the  manda- 
ntuB  proceeding.  Is  a  bar  to  a  subsequent  pro- 
ceeding by  mandamua  brought  directly  against 
tbe  city  for  tbe  recovery  of  Jndgment  eo  the 

Digitized  byGoOgIc 


1901. 


DDUinm 


T  Soot. 


661 


830:  Buffhea  t.  Ongim  Jmpnv.  Oo.  20 
Wash.  2U4.  55  Pac  121. 

A  cause  of  action  against  the  servant,  and 
one  against  Uie  master  because  of  his  rela- 
tion to  tlie  servant,  are  so  different  in  their 
oharactei-istics  tliat  such  separate  causes 
of  action  cannot  be  joined  and  apparently 
made  the  foundation  of  a  joint  Bingle  oauae 
of  aeUon  against  both. 

Bennett  v.  Fi field,  13  R.  I.  139.  43  Am. 
Rep.  17:  Trowbridge  v.  Forepaugh,  14  Minn. 
133,  Gil.  lOU;  Cogawell  v.  Murphy,  40  Iowa, 
44;  Detroit  v.  Chaffee,  70  Mich.  80,  37  N.  W. 
882;  Fartoiis  V.  Winchell,  5  Cush.  592,  52 
Am.  Dec.  745;  Page  v.  Parker,  40  N.  U.  47; 
Mulchey  v.  Alethodiat  Religioua  Boo.  126 
MabS.  489 ;  Campbell  r.  Portland  Bugar  Vo. 
62  Me.  Sfi2,  16  Am.  Rep.  603;  Beuttet  v. 
Chieago,  U.  dc  fit.  F.  R.  Co.  20  Fed.  SO;  Wttr- 
ma  T.  OtnoiniHiti,      0.  A  T.  P.  B.  Co.  72 


same  coupons,  as  the  proceedlns  as>l>i*t  the  city 
treasurer  was  acalnst  him  In  his  olBdal  capac- 
ity, and  Dot  as  an  Individual.  Ransom  v. 
Pierre,  41  C.  C.  A.  583,  101  Fed.  663. 

And  a  determination  In  an  action  bj  eve  tax- 
payera  on  behalf  of  themselves  and  of  ot&er  taz> 
payers  of  tbe  city  for  an  Injunction  to  restrain 
the  Isnie  and  snle  of  lounlclpat  bonds  on  ac- 
count of  their  Invalidity,  brought  against  tbe 
mayor  and  clerk  of  the  city,  authorized  by  an 
ordlnauce  to  uign,  countersign,  and  sell  such 
bonds  and  deliver  them  to  commissioners  au- 
thorlxed  to  receive  and  sell  them,  dissolving 
the  Injunction,  la  a  bar  to  a  subsequent  action 
brought  by  two  of  tbe  Ave  taxpayers  In  behalf 
of  themaelvea  and  of  other  taxpayers  against  the 
city  and  its  marshal  to  restrain  the  collection  of 
taxes  to  pay  Interest  on  such  bonds,  the  Inva- 
lidity of  tbe  bonds  being  alleged  Id  each  case, 
as  the  agents  of  tbe  city  represented  It  fully  In 
tbe  first  case.  Gallaher  v.  Moundsvllle,  84  W. 
Ta.  730,  12  8.  B.  859. 

Likewise,  a  determination,  In  an  action  by  a 
property  owner  against  the  dvll  engineer  and 
marshal  of  a  city  for  extending  Improvements 
•0  SB  to  Include  a  strip  of  his  land,  made  In 
favor  of  the  defendants  therein,  swarding  them 
Judgment  for  costs,  la  re*  Judicata  as  to  a  subse- 
quent suit  brought  by  tbe  property  owner 
against  the  city  and  Its  civil  engineer  and  mar- 
shal to  enjoin  the  extension  of  such  Improve- 
ment an  as  to  Include  such  strip  of  laud,  as  the 
city  In  both  eases  fs  tbe  real  party  In  Interest, 
and  the  other  defendants  are  Its  servanta  merely, 
acting  nader  Us  anthorlty,  and  tbe  right  and 
anthorlty  of  tbe  city  to  make  tbe  Improvement 
was  settled  In  the  former  salt,  that  adjudication 
being  conclusive  against  the  property  owner, 
not  only  as  to  the  city,  but  also  as  to  snch  serv- 
ants and  agent«.  Fanst  V.  Baumgartnsr,  113 
ind.  1S9,  15  N.  E.  837. 

Bo,  In  Emery  v.  Fowler,  S9  Me.  826.  03  Am. 
Dee.  027.  It  was  said  that  the  technical  rule, 
that  a  Judgment  can  only  be  admitted  between 
the  parties  to  the  record  or  their  privies,  ex- 
pands so  far  as  to  admit  It.  when  the  same 
question  bas  been  decided  and  Judgment  ren- 
dered between  parties  responsible  for  tbe  acts 
of  others:  but  the  case  was  one  In  which  the 
previous  Judgment  wss  In  an  action  against  the 
principal,  and  not  against  tbe  agent. 

And  in  Hill  V.  Bain.  15  R.  1.  75.  23  Atl.  44, 
it  was  held  that  a  town  sued  for  damages  hy  s 
ptfsoo  Injured  wblle  driving  on  s  highway  by 
ooming  In  collision  with  certain  teams  and  carts 
placed  In  the  road  by  third  parties  may  set  pp. 
by  way  of  estoppel,  a  verdict  and  Judgment  re- 
covered by  the  third  parties  In  an  action  brought 
against  them  by  the  same  plaintiff  for  the  same 
M  L.  R.  A. 


Fed.  637;  Bukia  t.  Mayavme  d  B.  8.  B.  Co. 
72  Fed.  74S ;  Fergaaon  v.  Chicago,  if.  <6  Bt. 
P.  R.  Co.  63  Fed.  177;  Hartahwm  v.  AtcMr 
aon,  T.  <t  F.  It.  Co.  77  Fed.  9;  Doremas 
V.  Hoot,  94  Fed.  7G0. 

The  court  erred  in  instructing  that  the 
jury  might  return  a  verdict  against  either 
of  the  &fendant8. 

In  view  of  the  relation  sustained  bj  the 
railroad  company  to  Root,  it  was  entitled 
to  have  the  entire  issues  found,  including  a 
finding  against  Root,  so  as  to  have  recuurse 
against  him,  had  it  so  desired. 

23  Am.  ft  Rng.  £nc.  Law,  pp.  281-292. 

The  verdict  in  this  case  cannot  be  made 
the  basis  of  a  judgment  against  the  railroad 
company. 

In  order  to  support  a  judgment  a  special 
verdict  must  pass  upon  all  of  the  material 
issues  made  by  the  pleadings. 

Injuiy,  upcm  the  ground  that  the  town,  tboogh 
not  a  party  to  the  former  Judgment,  was  so 
connected  In  Interest  with  the  parties  to  tbs 
former  sctlon  that  the  Judgment,  when  re- 
covered therein,  could  be  regarded  as  vlr> 
tnslly  recovered  by  the  town  for  tbe  par- 
pose  of  estoppel :  but  the  relationship  between 
the  persons  placing  the  teams  and  carts  la  the 
road  and  the  town  does  not  appear  in  tbe  case. 

And  Wilson  v.  Buell,  117  Ind.  315,  20  N.  B. 
231,  holds  thst  a  determination  In  enaction  that 
tbe  plaintiff  take  nothing  as  sgninst  the  defend- 
ant and  for  the  recovery  by  the  defendant  of  the 
costs  of  the  actlcm,  la  a  bar  to  a  subsequent 
action  In  which  the  same  matters  are  brought  In 
Issue  though  the  parties  to  the  two  actions  are 
not  Identical,  there  having  been  two  defendants 
In  tbe  first  action,  while  the  determination  was 
In  bivor  of  but  one,  and  though  the  former  ao> 
tion  counted  on  a  Joint  obligation,  while  the  lat- 
ter action  counted  on  a  separate  obligation  of 
the  party  In  whose  favor  the  flrat  Judgment  was 
obtained ;  but  It  does  not  appear  that  the  party 
In  whose  tavor  the  Judgment  was  obtained  was 
tbe  agent  of  tbe  other  defendant. 

So,  In  State  use  of  Hempstead  v.  Coate,  80 
Mo.  437,  88  Am.  Dec.  148,  in  which  a  former 
Judgment  In  favor  of  an  administrator  was  set 
up  as  a  l>ar  to  a  subsequent  action  against  his 
sureties  opon  tbe  same  subject-matter,  it  was 
said  that  It  Is  not  true  that  tbe  term  "parties," 
within  the  meaning  of  tbe  rule  which  renders  s 
prior  Judgment  conclusive  on  those  who  su» 
tain  that  character.  Is  restricted  to  those  who 
appear  as  parties  on  tbe  record,  but,  on  the 
contrary,  includes  all  who  have  a  direct  Interest 
In  the  subject-matter  of  the  suit,  or  a  rigbt  to 
make  a  d^eose  or  control  the  proceedings :  and 
that  It  has  been  held  tbst  tbe  relation  of  mas- 
ter and  scTTant  and  principal  and  surety  con- 
stltutes  such  privity  as  would  enable  one  of  the 
parties  to  avail  himself  of  a  Judgment  rendered 
Id  favor  of  or  against  tbe  other  party  on  the 
aame  question ;  but  the  court  omitted  to  cits 
the  cases  In  which  it  had  been  a>  held. 

And  substantially  the  same  thing  was  said 
In  McKlnxle  v.  Baltimore  ft  O.  K.  Co.  28  Ud. 
IGl :  hot  tbe  relationship  between  tbe  defend- 
ants In  tbe  two  actions  would  appear  to  have 
been  that  of  bailor  and  bailee,  and  not  of  prin- 
cipal and  agent. 

And  the  asms  statement  was  made  In  Bates 
V.  Stanton,  1  Utier,  70:  but  (he  action  wss  one 
for  the  recovery  of  damsges  for  the  loss  of 
gooda  brought  against  tbe  owners  and  master  of 
a  ship.  In  which  a  Judgment  In  a  prior  action 
of  trover  was  pleaded  relating  to  the  same  good% 
brought  agnlnat  persona  to  whom,  as  owners,  the 
goods  had  been  delivered  by  the  defendanta. 
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/AS., 


28  Am.  A  Ihg,  Una.  Law,  p.  338. 

A  jury  should  determine  wsh  lasue  in- 
Tolvcd,  uid  the  whole  of  each  issue. 

28  Am.  &  Eng.  Enc.  Law,  pp.  B81-292. 

Where  a  general  verdict  is  silent,  or  fails 
to  find  upon  any  of  the  issi^es  involved,  such 
verdict,  iike  a  special  verdict,  is  necessarily 
r^arded  as  a  finding  against  the  party  upon 
whom  the  burden  rest*  of  establishing  the 
Issue  not  founiL 

2b  Am.  ft  Kn^.  Ene.  law*  p.  286. 

If  the  action  is  one  in  which  the  defend- 
ants are  jointly  liable,  but  have  a  right  of 
eontributfon  among  themselves,  then  silence 
as  to  one  of  them  is  such  a  defect  as  will 
render  it  necessary  to  set  aside  tiie  verdict 
and  also  to  vacate  any  Judgment  founded 
thereon. 

Jenkmt  v.  ParthiU,  26  Ind.473;SefctoeMfe- 
hardt  v.  St.  Lows,  2  Mo.  App.  S71;  People 


And  Id  Lyon  v.  Stanford,  42  N.  J.  Bq.  411.  T 
Atl.  801),  la  which  s  wife  was  held  bound  by  a 
jadcment  at  law  against  her  husband,  rendered 
In  a  suit  Instituted  a^lnst  her  husband  alone, 
with  relation  to  property  of  which  she  was  the 
owner,  on  the  i^round  that  she  was  a  real, 
though  not  a  nominal,  party  to  the  litlgatlcm.  It 
WAS  ssid  that  the  defense  made  was  In  reality 
ber  defense,  interposed  with  her  consent  by  her 
asent,  and  substantially  on  her  behslf :  and  that. 
If  It  had  prevailed,  she  could  have  Insisted  with 
justice  that  it  estopped  the  plaintiff  from  any 
farther  denial  of  her  right  Is  the  premises 
which  her  husband  had  aaeured  and  maintained 
tor  ber. 

A  defense  In  an  action,  however,  Quit  In  an 
action  brought  hj  a  third  party  against  the 
plaintiffs  they  set  up  the  same  matter,  and  that 
the  third  party  recovered  Judgment  therein.  Is 
bad  as  not  showing  privity  between  the  third 
party  and  the  defendants,  unless  It  la  made  to 
Kppesr  that  there  existed  an  Identity  of  Interest 
between  them  which  would  make  the  defense 
equally  conclusive  In  their  favor,  the  ntle  be- 
ing that  privies,  within  the  meaning  of  the  law 
with  relation  to  estoppel,  are  auch  persons  only 
ss  are  represented  by  the  parties,  and  who 
claim  under  them  or  In  privltj  with  them.  Ood* 
dard  v.  Benson,  IS  Abb.  Pr.  IBl. 

And  while  s  Judgment  In  favor  of  an  agent. 
In  an  action  tor  treapaas  for 'removing  the  house- 
hold goods  of  an  occupant  of  premises,  in  whicb 
It  was  alleged  that  the  agent,  at  the  request 
ol  the  owners  and  as  their  agent,  removed  the 
oecupsnt  and  ber  goods  from  the  premises,  bnt 
not  alleging  that  be  was  the  agent,  or  that  the 
removal  was  made  by  him  aa  such  agent,  is 
an  adjudication  aa  to  the  trespass,  It  does  not 
Mtop  the  principal  from  contesting  the  question 
of  his  agency  In  a  suit  brought  against  him. 
Marks  v.  Sullivan,  8  Utah,  406,  20  L.  R.  A. 
b90,  82  Psc.  608. 

And  the  Missouri  courts.  In  some  of  the  cases 
at  least,  would  seem  to  have  adopted  a  more 
strict  coustructlon  oC  the  term  "parties"  In 
this  connection. 

Thna  a  Judgment  In  a  proceeding  1^  man- 
damus bjr  a  stoekholder  in  a  corporation  against 
the  vice  president  and  transfer  agent  of  the 
company,  brought  to  enforce  a  stockbolder'a 
right  of  Inspection  of  the  hooka  of  the  corpora- 
tion, rendered  In  favor  of  such  rice  president 
and  transfer  sgent.  Is  not  a  bar  sgainat  a  subse- 
quent proceeding  by  mandamus  brought  by  the 
sanne  stockholder  against  the  corporation  to  com- 
pel the  corporation  to  allow  the  relator  to  In. 
apect  Its  books,  aa  the  parties  are  not  the  same. 
State  et  rel.  Wilson  V.  St.  Louis  ft  8.  B*.  R.  Co. 
29  HO.  App.  SOI. 
M  U  B.  A. 


e«  rel.  Klliaon  v.  Uarguette  OowiUif  CireuU 
Judge,  41  Mich.  222;  BineU  v.  Ov^tmom,  S 
Colo.  70;  Ward  v.  Stanley,  41  IlL  App.  417. 

Where  the  tort  charged  is  a  jMnt  tort 
committed  by  all  of  the  parties,  so  that  do 
right  of  contribution  exists,  the  eilence  of 
the  verdict  as  to  one  of  them  ia  r^;arded  as 
a  verdict  upon  all  of  the  issues  In  Hyot 
of  the  defendant  not  named. 

WildermaH  v.  Sandmkjf,  16  HI.  59;  Wemt- 
fMd  Oaa  ^  Mill.  Co.  v.  Ahemathy.  S  Ind. 
App.  73,  35  N.  E.  3»»j  Mitaouri  P.  R.  Co. 
V.  Kingabury  (Tex.  Ciy.  App.)  25  S.  W. 
322;  Howard  v.  Johnaon,  91  Oa.  322,  18  S. 
E.  132. 

The  silence  of  the  ju^  as  to  Root  was 
a  finding  in  his  favor.  The  action  of  Root 
wad  proper.  He  was  entitled  to  have  tha 
issues  found  Mther  for  him  or  against  him. 

28  Am.  ft  Eng.  Ene.  Law.  pp.  281,  2I»2. 

So,  s  proceeding  by  mandamus  brought  by  an 
onderground  service  company  under  city  or^ 
dtnances  to  c*mpel  a  street  commlsMoner  to 
grant  to  it  permission  to  mske  certain  excava- 
tions In  certsln  streets  pursuant  to  ciiartee 
rights  of  the  company,  determined  agalast  the 
company  and  in  favor  of  the  commlsaloDer,  le 
not  a  bar  to  a  subsequent  proceeding  by  man- 
damus brought  by  s  subway  company  to  compri 
the  city  and  its  board  of  public  improvements  to 
take  action  upon  plans  and  speclflestions  soI»- 
mitted  by  the  relators  for  service  and  soi^y 
pipes  connecting  manholes  In  the  subway  con- 
Btmcted  by  virtue  of  such  ordlnancea.  and  to 
grant  a  permit  to  do  the  work  contemplated, 
tbon^  tlie  ordinances  were  determined  to  be 
uttra  Hrea  In  the  former  proceeding,  as  the  par- 
ties to  the  two  suits  In  question  were  not  the 
aame.  State  em  rel.  National  Subway  Co.  v. 
St.  Louis,  146  Uo.  561,  42  L.  B.  A.  US,  4«  & 
W.  981. 

Bnt  aee  supra.  State  use  of  Hempstaafl  T. 

Coste,  86  Ho.  48T,  88  Am.  Dec  148. 

III.  /dentfty  of  Istase. 

The  question  on  a  plea  of  former  adjudleatlea 
In  favor  of  an  agent  In  an  action  against  ths 
principal  by  the  same  party  for  tbe  same  eavse 
Is  whether  tbe  former  salt  against  tbe  sgmt  was 

for  precisely  the  same  cause  as  the  present  salt, 
and  the  test  Is  whether  the  lasue  actasliy  de- 
termined In  the  former  salt  Is  Identical  with 
that  upon  which  the  complainant  must  leeovae 
In  the  latter  suit  If  be  Is  mtltled  to  recover  at 
all.  Kmms  Silver  Hin.  Co.  V.  Emma  Silver  Uln. 
Co.  T  Fed.  401. 

And  where  a  previous  Judgment  tn  an  action 
against  a  principal  or  agent  Is  set  up  as  a  bar 
to  a  subsMiuent  sctlon  agslnst  the  agent  or  prin- 
cipal, it  is  effectual  tor  that  punwse.  If.  open 
a  trial  upon  tbe  merits,  both  suits -might  l>e 
determined  upon  the  sane  testimony  presented 
by  tbe  seme  parties  or  those  by  whom  they  were 
legally  represented.  Emvj  v.  Fowler,  80  Ho. 
320.  ea  Am.  Dec.  627. 

And  where  one  baa  sneb  an  Interest  In  the 
matter  involved  in  an  action  as  to  ba  entitled 
to  shsre  in  the  fruits  of  the  Judgment,  and 
Intruata  it  to  another  for  settlement  by  suit, 
he  will  be  estopped  to  deny  the  mstters  adjudi- 
cated therein,  as  in  snch  case  the  latter  will  ba 
tbe  ag«>nt  of  the  former,  with  authority  to  pro- 
secute the  suit  for  his  princfpsl's  Iwneflt,  and 
the  principal  wilt  be  bound  by  the  Judgment. 
Conger  v.  Chllcote,  42  Iowa.  18. 

Thus,  a  Judgment  In  favor  of  one  who  aetm 
as  the  servant  of  a  mortgagee.  In  seising  and 
appropriating  a  load  of  iumh|r,  which  was  a 
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The  verdict  wai  against  law  because  it 
was  a  veTdiet  in  favor  of  Root  and  also  one 
a^fnst  tbe  railroad  company.  Such  a  ver- 
dictf  beinff  against  law,  must  necessarily 

be  set  aside. 

I'eppcrall  v.  City  Park  Tranait  Co.  IS 
Waeh.  no,  45  Pac  743,  46  Pac.  407. 
itr.  M.  O.  Reed,  for  respondent: 
To  require  a  party  injured  to  point  out 
how  much  of  the  injury  was  done  by  one ' 
person  and  how  much  1^  another,  or  what 
share  of  responiObility  is  fairly  attributable 
to  each  as  between  themselves,  and  to  leave 
Uiia  to  be  apportioned  anions  them  by  the 

t'ury,  according  to  the  miscnief  found  to 
lave  been  done  1^  eavh,  would  in  many  cases 
be  equivalmt  to  a  praeUeal  denial  of  Jue- 
Uoe. 

While  thu  law  permits  all  the  wrongdoers 
to  be  proceeded  against  jointly,   it  also 


T.  Soot.  65S 

leaves  the  party  injured  at  liberty  to  pur- 
sue any  one  of  them  severally,  or  any  num- 
ber letu  than  the  whole,  and  to  enforce  his 
remedy  regardless  of  the  participation  of 
the  others.  While  the  wrong  is  joint  it  is 
also,  in  contemplation  of  law,  several. 

Mechem,  Agency,  SS  671,  572;  Osborne  v. 
Hortian,  130  Mass.  102,  30  Am.  Rep.  437; 
Kane  v.  India,napoli»,  82  Fed.  770;  i'ugh  v. 
Ch€)tap€atf€  d  O.  It.  Co.  101  Ky.  77,  30  8.  W. 
ti95;  Cuddy  v.  Horn,  46  Mich.  003,  41  Am. 
Rep.  173,  10  N.  VV.  34;  Oolegrove  v.  New 
York  d  N.  H.  It.  R.  Co.  20  N.  Y.  492.  76  Am. 
Dec.  418;  Bairett  v.  Third  Ave.  R.  Co.  46 
N.  Y.  ti28;  Flaherty  v.  Minneapolis  &  8t. 
L.  R.  Co.  30  Mian.  328.  aub  nom.  Flaherty 
V.  yoTthem  P.  it.  Co.  1  L.  R.  A.  680,  40  If. 
W.  100;  Buuting  v.  Hogaett,  139  Pa.  370, 
18  L.  R.  A.  808.  il  Atl.  31.  33,  34;  Carter- 
vUte  T.  Cook,  120  lU.  135,  4  L.  R.  A.  721, 


part  of  tbe  property  covered  tt;  the  mortgage.  Id 
wblcb  tbe  valldltr  of  the  mortgage  was  brought 
In  Iseoe,  Is  coDclualva  against  tbe  title  of  tbe 
party  fren  whom  it  was  taken,  who  claimed  It 
as  porcbaser  ander  an  execution  against  the 
mortgagor.  In  a  aabseqoent  action  brought  by 
the  execntors  of  the  mortgagee.  Id  which  tbe 
mortgage  waa  attacked  as  fraudulent  as  against 
creditors.    Castle  v.  Noyea,  14  N.  T.  32U. 

And  a  Judgment  Ui  favor  of  an  offlcer  who  re- 
plevied loodB  aold,  la  an  action  In  wbieb  tbe 
claim  wte  that  tbe  sale  was  made  with  latent 
to  defraud  the  creditors  of  tbe  vendor,  la  a  bar 
to  an  action  on  a  note  given  by  the  parchaser 
at  the  vendora  the  sole  conalderatlou  for  wblcta 
was  tbe  pretended  sale.  Bailey  v.  Foster,  9 
Pick.  I8t>. 

And  n  plaintiff  In  an  action  sgalnat  a  depaty 
•berlff  for  aelxlng  certain  oats  under  attachment 
claimed  by  the  plaintiff  under  a  mortgage  In 
wblcb  a  Judgment  was  rendered  In  faror  of  tbe 
deputy  sheriff  cannot  afterwards  maintain  an 
action  against  the  sheriff  for  seizure  of  tbe 
godQa  in  qneatlon,  setting  up  another  title  on 
the  the*ry  that  no  other  title  was  tried  In  the 
former  action  except  the  mortgage  title,  aa  the 
matter  In  laaue  in  the  former  action  was  the 
title  to.  tb«  oats  and  the  conversion  thereof  by 
defendant  In  that  ease,  and  the  Jnif  found  that 
tbe  plaintiff  had  no  title,  and  that  therefore 
the  defendant  could  not  convert  them,  which 
covers  tbe  Issue  in  the  sabsequent  action.  King 
V.  Chase,  15  N.  H.  9.  41  Am.  Dec.  670, 

Bo,  a  determination  In  a  proceedinf  by  pe- 
tition brought  by  a  holder  of  matured  coupons 
of  townsLlp  bonds  agalnat  the  county  commts- 
flloners  of  the  county  who  were  tbe  offlclal  agenta 
of  tbe  townablp,  for  a  mandamua  reqalrlng  them 
to  levy  a  tax  for  the  payment  of  sucb  coupons, 
determining  tbe  bonds  to  be  Invalid,  Is  a  bar 
to  a  aitbsequent  action  at  law  against  the  town- 
ship on  such  eoupons  to  recover  peyment  there- 
of.   Gorhnm  v.  Broad  River  Twp.  109  Fed.  772. 

And  a  determlntlon  In  two  actiona  tried  to- 
gether, one  brought  agalnat  a  board  of  super- 
visors to  obtain  a  writ  of  certiorari  to  teat  tbe 
authority  and  power  of  the  board  to  peas  a 
certain  resolution  declaring  a  tax  abated  and 
directing  the  eonnty  treasurer  not  to  collect 
It,  and  the  other  brought  agalnat  the  treas- 
urer to  obtain  a  writ  of  mandamus  to  com- 
pel tbe  collection  of  the  tax,  that  the  tax 
waa  valid,  and  that  there  was  no  author- 
ity tn  tbe  board  of  anperviaors  to  al>ate  It, 
is  conclusive.  In  tbe  absence  of  fraud  or  coi- 
loslon,  agalnat  a  proceeding  by  petition  of  tax- 
payers In  whose  Interest  the  defenae  In  the  form- 
er actions  was  made  by  their  oiBcers.  brought 
agalnat  tbe  treasurer  ef  tbe  county  to  enjoin  the 
fi4  U  B.  A. 


collection  otihe  tax  on  the  ground  that  it  was 
ili^l  and  void,  the  Issues  being  Identical, 
since  the  former  actiona  were  brought  to  enforce 
tbe  tax,  collection  of  which  waa  aougbt  to  be 
enjoined  in  the  aubaequent  action,  and  tt  can- 
not be  said  that  there  waa  no  privity  between 
the  taxpayers  and  the  officers  who  were  made 
defendants  in  the  former  action.  Lorman  v. 
Faria,  fiS  Iowa.  408.  5  N.  W,  621. 

Likewise.  In  Olase  v.  Cltlsens'  Nat  Bank.  119 
Ind.  402.  IS  N.  B.  450.  It  waa  held  that  a  deter^ 
mtoation.  In  an  action  by  a  husband  against 
bis  wife  for  the  recovery  of  moneys  which  were 
the  proceeds  of  ianda  aold,  and  which  came  to 
the  possession  at  tbe  wife  and  were  deposited 
by  her  and  afterwards  drawn  after  notice  by 
tbe  husband  to  tbe  bank  that  the  moneys  be- 
longed to  bim,  rendered  In  favor  of  the  wife,  ee> 
eatabiiahtng  title  thereto.  In  her,  after  which  she 
obtained  a  divorce.  In  effect  determines  that 
the  buaband  had  no  title  to  the  moneya  and  la  a 
bar  to  a  anbaequent  action  brought  by  bin 
agalnat  the  bank  for  the  recovery  thereof. 

So,  a  mere  difference  In  tbe  mode  of  stating 
the  same  fraud  in  two  actions  brought  therefor, 
In  tbe  former  of  which  the  agent  recovered 
Judgment  and  the  principal  waa  afterwards  sued 
by  tbe  same  plaintiff,  or  la  stating  the  acts  done 
In  fnrtberance  and  execntlon  of  tbe  same  alleged 
fraudulent  putpose  or  design,  does  not  prevent 
tbe  Judgment  In  favor  of  the  agent  from  being 
rea  jmUcata.  Emma  Silver  Uln.  Co.  T.  Bmma 
Sliver  Mln.  Co.  7  Fed.  401. 

And  a  Judgment  In  tkvor  of  an  agent  or  serv- 
ant of  a  mortgagee.  In  an  action  brongtat  against 
the  agent  or  servant  for  seizing  property  under 
tbe  mortgage  under  directions  of  hla  principal, 
la  not  prevented  from  being  conciualve  agalnat 
a  title  claimed  by  a  third  person  derived  from 
tbe  mortgagor  by  purchase,  so  aa  to  bar  a  claim 
In  a  second  action  that  the  mortgage  was  fraud- 
ulent and  void  as  to  creditors,  by  tbe  fact  that 
the  bona  Adas  of  the  mortgage  was  not  passed 
upon  or  decided  In  the  former  case.  Castle  v, 
Noyea,  14  N.  T.  820. 

Or  by  tbe  fact  that  the  SDbJeet-niattec  of  tbs 
second  action  waa  different  from  that  of  tbe 
other.  IIM. 

And  the  fact  that  the  act  of  a  servant  or 
agf>nt  In  seiaing  lumber  on  IwhaJf  of  bis  prin- 
cipal constituted  a  trespass  does  not  prevent  a 
Judgment  In  bis  favor.  In  an  action  brought  by 
the  party  from  whom  It  was  taken  agaiust  him 
for  the  seizure  fmm  being  roncluslve  agalnat  the 
aame  claim  of  title  In  a  subaequent  action  by  or 
agalnat  the  principal  or  master,  where  the 
agent  act«4  in  ^ood  faith  and  In  obedience  to 
fhe  express  direction  of  hla  principal,  as  In  such 
caae  the  law  would  imply  a  promlaejni  the  part 
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22  N.  K.  14;  Grand  Trunk  R.  Co.  Cam- 
mings,  106  U.  S.  702,  27  L.  ed.  207,  1  Sup. 
Ct.  lien.  403 ;  Hrown  v.  Coxe  Bros.  A  Co.  7S 
Fed.  089;  I'helpa  v.  Wait,  30  N.  Y.  78;  Uar- 
ritnon  v.  jffoice,  57  Mo.  93;  Crcagh  v.  Equit- 
able JAfe  A»8ur.  Hoc.  88  Fed.  1;  Uliss,  Code 
PL  I  83a;  Doremua  v.  Root,  94  Fed.  700. 

The  Ori^n  Railroad  ft  Narigatfoa  Com- 
pany at  no  time  denied  that  Root  was  liable 
to  this  pluiotifT,  and  the  real  purpose  of  the 
instructions  asked  waa  to  produce  an  incon- 
sistent verdict.  If  it  wanted  a  judgment 
over  ngain^t  Root  for  contribution  it  could 
and  wnuld  have  had  it  but  for  its  own  re- 
quested instructions. 

llie  iuTv  might  return  a  verdict  against 
one  defendant  though  they  could  not  agree 
as  to  the  others. 

hodcKO'id  V.  Bartlett^  27  N.  T.  S.  R.  93,  7 
N.  Y.  Supp.  481;  Ward  y.  Taylwr,  I  Pa.  St. 


of  the  principal  to  iDdemnlty  hts  agent,  and 
the  case  would  not  fall  within  the  mle  prohibit- 
ing coDtrlbutlon  between  Joint  trespnssers.  /AM. 

But  the  KenerRl  rule  li,  that  a  former  Judg- 
ment Id  Cavor  of  a  servant  or  agent  Is  conclUHlve 
In  a  subseqiienr  actloa  agalnut  the  master  or 
principal  onlj  upon  a  matter  whicb  was  directly 
In  iBHie  upon  the  former  trial.  King  t.  Chase, 
15  N.  II.  0.  41  Am.  Dec.  675. 

And  the  matter  'n  Issue,  within  the  meaning 
of  the  rule  tbat  a  Judgment  la  a  bar  to  a  sub- 
aequent  artlon  aa  to  the  matter  In  laaue  In  the 
former  trial,  Is  the  matter  upon  which  the  plain- 
tiff proceeds  by  his  action,  and  which  the  defend- 
ant controverts  b;  hia  pleadings,  and  not  the 
facts  oifered  In  evidence  to  eaUbllsb  the  matter 
In  Isbiie,  though  thej  may  be  controTerted  on 
the  trial.  /bM. 

And  where  suit  ms  brou^t  against  an 
agent,  and  the  agent  recovered  Judgment  there- 
in, and  Bult  Is  BUbsequently  brou^t  b;  the  same 
party  ngalnsC  the  principal.  If  there  Is  any 
(act  whk-h  must  have  been  established  In  the 
former  suit  to  authorise  a  verdict  and  Judgment 
which  the  complainant  Is  not  obliged  to  prove 
to  entitle  blu  to  a  decree  In  the  latter  suit,  or 
if  the  decree  In  the  latter  suit  may  paas  upon 
proof  of  sny  of  the  allegations  of  the  bill  not 
necessarily  determined  against  the  complainant 
In  the  former  suit,  then  the  Judgment  In  the 
former  suit  Is  no  bar.  Emma  Silver  Uio.  Co. 
Emma  Silver  MIn.  Co.  7  Fed.  401. 

And  a  Judgment  rendered  In  favor  of  agents 
In  an  actloa  brought  against  them  for  damagea 
for  fraud  In  procuring  a  contract  In  which.  In 
order  to  make  the  facts  a  bssis  for  recovery,  the 
Jniy  must  have  been  sstlsfled  by  a  fair  prepon- 
derance of  tbe  evidence  that  the  fraudulent 
acts  alleged  to  have  been  done  were  done  with 
an  actual  Intent  to  defraud  the  complainant,  la 
not  a  bar  to  a  subsequent  action  brought  by  the 
complainant  against  tbe  principal  for  a  rescls- 
Blnn  of  the  contract,  where  such  rescission  might 
be  had  without  proof  of  any  such  fraudulent 
Intent.  Ihid. 

Bo,  a  Judgment  and  verdict  In  favor  of  a  serv- 
ant or  agent  may  be  used  as  evidence  between 
the  same  parties  and  their  prlvlea  aa  a  bar  In 
another  action  against  the  master  or  principal 
for  tbe  same  cause,  and  the  matter  may  be 
pleaded.  If  there  Is  any  opportunity  to  plead  It. 
and  when  thus  pleaded  it  la  conclusive:  and 
where  there  la  no  opportunity  to  plead  It,  It  may 
be  given  in  evidence,  and  Is  equally  conclusive 
of  the  matter  which  Is  established  by  It,  and 
If  from  the  general  nature  of  tbe  plending  the 
matter  which  has  been  before  tried  does  not 
appear  upon  the  face  of  the  record.  It  may  be 
shown  by  other  evidence  and  It  may  be  shown 
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238;  Knufmem  People'*  Obid  Bionge  4 
Warehouse  Co.  10  Misc.  63«  30  N.  Y.  Supp. 
813. 

If  the  meaning  of  the  jurr  can  be  ascer- 
tained, and  on  the  point  in  issue  ma4e  out, 
the  court  will  mold  it  into  form  and  in*lee 
it  serx-a. 

UiUer  r.  ShaokUford^  4  Daiu,  271. 

A  verdict  sliould  be  construed  with  ex- 
treme liberaHty,  and,  if  possible,  it  should 
be  allowed  to  stand. 

UmaU  V.  Hicka,  81  Ga.  601,  8  S.  E.  62S; 
\\tild<:rman  v.  Bandusky,  15  III.  50;  J/ta- 
sourt  i*.  R.  Co.  V.  Kingaburjf  (Tex.  Civ. 
App.)  25  S.  W.  322. 

No  exception  was  taken  eith^  to  the  form 
or  the  auhatance  of  Uie  verdict,  either  before 
or  after  it  was  returned  into  eourt  hy  the 
appellaat  railroad  comnony. 

Unless  an  ohjestion  Is  taken  to  the  form 

by  parol  evidence,  If  necessary,  upon  what 
ground  a  verdict  In  a  former  Judgment  pro- 
ceeded. In  order  to  determine  whether  the  same 
matter  was  In  tesue.    King  v.  Chase,  15  N.  11. 

U,  41  Am.  Dec.  675. 

See  also  Gallahcr  v.  Moundsvllle,  34  W.  Va. 
730,  S.  E3.  ti50:  Faust  v.  Baumgsrtner,  118 
Ind.  130.  15  N.  E.  837,  supra,  II. 

IV.  Bff€et  of  action  bcyoiid  or  wttAowt  author- 
«*. 

The  forsfolng  rules  apply  only  where  the 
aervaaf  or  agent  was  authorised  to  act  and  bind 
hla  master  or  principal  with  reference  to  the 
matters  complained  of  (estoppels  being  mutual). 
If  the  person  procuring  the  Judgment  In  tbe 
former  action  was  not  tbe  servant  or  agent  of 
the  person  aought  to  be  proceeded  agalnat  !■ 
tbe  subsequent  action,  or  If  he  acted  In  ezceae 
of  his  authority  with  reference  to  the  subject- 
matter  of  the  actiona  there  Is  no  estoppel :  and 
an  agent  or  servant  cannot  estop  fals  prlncipsl 
or  master  by  procnrlng  Judgment  in  hts  own 
name  without  authority  on  claims  of  bis  prin- 
cipal or  master,  so  as  to  prevent  the  prindpal 
or  master  from  hImaM  asshing  a  reeovetr 
thereon. 

Thus,  whAe  notes  of  a  decessed  peraon  are 
delivered  by  the  holder  to  an  agent  with  a  lim- 
ited agency  tor  tbe  purpose  of  collecting  them, 
but  no  agency,  real  or  apparent,  to  aell  or  dis- 
pose of  them,  and  the  agent  procures  tbe  allow- 
auL-e  of  the  claims  sgalnst  the  estste  of  the  de- 
ceased In  bis  own  name,  and  afterwards  assigns 
then  to  a  bsnk,  tbe  allowance  of  tbe  clalma  by 
the  eonnly  eonrt  does  not  constitute  an  adjudi- 
cation *n  IMYOV  of  tbe  agent's  ownership  whidi 
will  bar  an  action  by  tbe  owner  and  holder  of 
the  notes  against  the  bank  for  tbe  procurement 
of  a  declaration  of  trust  In  favor  of  the  owner 
In  tbat  portion  of  a  Judgmmt  beld  by  the  bank 
thereon  representing  such  notes.  Lederer  v. 
Union  8av.  Bsnk,  52  3ia>.  133,  71  N.  W.  9B4. 

And  a  Judgment  of  a  probate  court  allowing 
a  demand  of  an  agent  and  tressnrer  of  s  re- 
ligious corporation  against  an  Insolvent  part- 
nership for  moneys  belonging  to  the  religions 
corporation  which  bad  been  deposited  by  bim 
with  tbe  partnership  without  tbe  knowledge  of 
the  president  of  tbe  corporation,  the  claim  for 
which  was  made  In  bis  own  name,  does  not  bind 
the  rellgluus  corporation  so  as  to  prevent  a  pro- 
ceeding by  It  In  equity  to  cbarge  tbe  partner- 
ship estate  with  a  lien  for  such  ummk^s  and  In- 
terest thereon,  under  the  auction  thst  they 
were  the  moneys  of  the  religious  corporation 
which  had  been  converted  by  the  partnership, 
where,  la  presenting  the  claim  for  allowanca. 
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ol  a  ipecial  verdict  before  the  verdict  It 
rendered  and  recorded,  it  will  not  be  con- 
■idercd  on  appeal. 

AtkAntbra  Aildition  Water  Co.  t.  Riohurd- 
aon,      Vol.  598,  14  Pac.  379. 

Fnllerton,  J.,  delivered  the  opinion  o( 
the  court: 

This  is  an  action  brought  hy  the  respond- 
ent against  tlie  appellant,  the  Oregon  Kail- 
road  ft  Navigation  Oonipaay,  and  the  de- 
fendant Raiiiue)  Koot,  to  recover  damages 
for  a  prrftonul  injury  alleged  to  have  been 
cauaed  liy  the  negligence  of  Root  while  act- 
inr:  as  conductor  on  one  of  the  appellant's 
freight  traind.  The  respondent  and  the  de* 
femlaut  Koot  were  empioyeca  of  the  apirel- 
lant,  the  one  in  the  capacity  of  fireman  and 
tiie  other  as  conductor.  On  November  13, 
180$,  a  freight  train  known  as  "Extra 


drawn  b^  the  engine  on  which  re8;x>ndent 
was  acting  as  ilreuian,  left  Staibuck,  in 
Columbia  county,  and  proceeded  in  the  di- 
ret^tion  of  Winona,  in  Whitman  couuty,  both 
places  being  in  this  state.  At  about  the 
same  time  a  freiglit  train  Icnown  as  '*Ex- 
Ira  tf>l,"  on  which  Koot  was  conductor,  left 
Winona,  and  proceeded  in  the  direction  of 
Starburk.  The  conductor  and  engineer  on 
each  train  were  notiiicd,  before  leaving  their 
respective  stations,  of  tlie  approach  of  Ui« 
other  train,  and  were  inatructcid  to  meet  ami 
pass  at  a  station  known  as  "Canyon  Sid- 
ing," where  there  was  a  side  track,  by  means 
of  which  trains  running  in  opposite  direc- 
tions could  pass  each  other  with  i^afety. 
The  rules  of  the  company,  as  shown  by  the 
evidence,  required  the  train  first  reaclring 
a  station  where  opposing  trains  were  or- 
dered to  meet  to  enter  the  side  track,  and 


the  treasurer  acted  without  authority  from  the 
corporation,  and  the  corporation  at  oo  time 
approved  or  to  any  waj  ratified  his  action. 
EvaDgellcal  Synod  of  N.  A.  V.  Schoenelcb,  148 
Uo.  43  S.  W.  647. 

So,  a  nonsuit  In  an  action  to  recover  the 
possession  of  a  horse  on  the  alleged  ground 
that  It  Bad  been  taken  and  wrongfully  detained 
from  the  plafntllT  by  the  defendant,  granted  on 
the  ground  that  the  plaintiff  was  estopped  from 
prosecuting  the  defendant  for  the  recovery  of 
the  horse  by  a  Judgment  befbre  rendered  In  an 
action  brought  by  the  defendant  agalnnt  the 
sheriff  who  had  taken  the  horae  from  htm  by 
vlnne  of  an  execution  issued  upon  a  ju^ment 
In  favor  of  a  third  party  agalnat  tbe  plaintiff. 
Is  not  proper,  as  tbe  sheriff,  who  was  defendant 
In  the  former  action,  was  not  In  a  legal  sense 
tbe  agent  or  tntatee  of  the  plaintiff  lo  tbe  lat- 
ter case  In  r^Htrd  to  the  property,  but  was  tbe 
■gent  of  tbe  plaintiff's  adversary,  and  there  was 
no  privity  as  msster  and  servant  or  principal 
and  agent  between  bim  and  the  plaintiff. 
YorkB  V.  Hteeie,  50  Barb,  897. 

Likewise,  In  Worley  v.  Heath,  1  Mo.  App. 
878,  It  was  held  that  a  Judgment  lo  an  action 
of  trespass  brought  against  an  officer  for  seizing 
goods,  rendered  In  favor  of  tbe  oDeer,  la  not 
such  an  adjudication  as  will  bar  proceedings 
■gainst  the  sureties  on  a  bond  given  for  the 
security  of  tbe  person  whose  property  wss  taken. 

And  in  Bailey  v.  Sundberg,  1  C.  C.  A.  887,  1 
U.  8.  App.  101.  40  Fed.  583,  which  was  a  libel 
In  admiralty  in  peramaa*  for  a  collision, 
broogbt  against  the  rasster  of  a  steamship,  in 
which  a  previous  proceeding  had  been  had 
against  the  owner.  It  was  said  that  tbe  master 
and  owner  were  not  In  privity  wltbln  the  rule 
which  binds  privies  ss  well  as  partlea  to  the 
estoppel  of  «  Judgment ;  privity  denoting  mutual 
or  succeaaive  rclatlonahlp  to  the  ssme  rights  of 
property. 

And  Lurkett  v.  Buckman.  12  Ky.  L.  Rep.  242. 
1  8.  W.  3U1,  holda  that  a  Judgment  rendered  In 
an  action  of  treapaas  against  two  school  ,truB. 
tees  sued,  not  as  trustees,  hot  Jointly  with 
patrons  of  the  school,  Is  not  rss  fudieata  against 
the  srbool  district  so  as  to  estop  the  district 
from  asserting  title  to  gronnda  upon  which  the 
schooihouae  was  erected,  or  so  as  to  devest  the 
titles  of  tbe  district  to  them  under  the  rule  of 
Isw  that  one  acting  la  one  right  cannot  be  bene- 
fited or  injured  a  Judgment  for  or  against 
him  when  atrtlng  lo  some  other  right,  bat  the 
former  Judgment  was  against,  and  not  In  favor 
of,  the  trustees. 

y.  Tfto  rtil«  to  the  principal  ease. 
Tlte  mis  of  tbe  principal  case  would  seem 
04  L.  B.  A. 


to  be  that  where  a  verdict  Is  rendered  In  an 
action  against  a  principal  and  agent  for  an  act 
of  the  agent  sgslnst  the  prlnclpsl,  but  say- 
log  nothing  SB  to  the  agen(.  It  is  to  be  construed 
ss  a  verdict  In  favor  of  tbe  agent,  aud  that 
such  a  determination  In  favor  of  tbe  agent 
would  amount  to  an  adjudication  which 
would  preclude  a  Judgment  against  the  prln- 
clpsl on  tbe  verdict  agalnat  him.  Tbe  only 
similar  case  found  In  which  tbe  relation  of 
roaster  and  servant  or  principal  and  agent  eX' 
Isted  Is  Schwelckbardt  t.  St.  Loula  2  Mo.  App. 
571,  which  supports  the  principal  case,  holding 
that  s  verdict  flndlng  the  Issues  against  the  cily 
and  some  of  the  otber  defendants,  but  saying 
nothing  as  to  a  contractor,  should  not  be  re- 
ceived, and  a  Judgment  rendered  on  such  a  ver- 
dict will  be  reversed. 

Master  and  servant  and  principal  and  agent, 
however,  are  treated  In  actions  agalnat  them 
tor  the  wrongful  act  of  the  agent  as  Joint 
tortfeasora,  and  rulea  laid  down  In  actions 
against  Joint  tortfeasors  might  therefore  be 
deemed  to  be  applicable  on  the  question  of 
the  correctness  of  the  rule  of  tbe  principal 
caae,  though  the  Joint  tortfeasors  were  not 
principal  snd  agent,  or  master  and  aervanl. 
Taking  aucb  cases  Into  consideration,  a  conflict 
of  sulhority  appeara,  aome  of  the  cases  taking 
the  ground  that  a  Judgment  may  be  entered  In 
favor  of  tbe  one  party  and  against  tbe  otber. 

Thus,  In  WllUama  v.  Mctirade,  13  Minn.  46, 
Gil.  31>,  on  the  one  hand,  and  In  partial  aupport 
of  the  rule  of  the  principal  caae.  the  rule  waa 
fald  down  thst  In  actions  of  tort,  as  trespass, 
etc.,  where  the  wrong  Is  Joint  and  several,  and 
the  plea  of  one  of  the  defendania  la  such  as 
shows  that  tbe  plaintiff  could  have  no  cause  of 
action  againat  any  of  them  If  the  plea  be  found 
against  tbe  plaintiff.  It  will  operate  to  the  ben- 
efit of  all  the  defendants,  and  the  plaintiff  can- 
not have  judgment  for  damages  against  those 
who  let  Judgment  go  by  default ;  but  the  action 
was  one  of  replevin,  and  the  acta  constituting 
tbe  wrongful  taking  were  alleged  to  be  levlea 
upon  property  by  one  of  the  defendants  as  dep- 
uty sheriff  under  and  by  virtue  of  executions, 
and  it  was  claimed  that  tbe  deputy  sheriff  was 
the  only  defendant  who  bad  pleaded  tbe  Judg- 
ment and  executions  and  Justified  the  tsklng 
under  them,  and  that  therefore  be  only  could  re- 
view tbe  nillDga  of  the  court  upon  tbe  questions 
arising  In  the  esse. 

Upon  the  other  hand.  In  Brown  v.  Burrus,  S 
Mo.  2tt,  the  rule  was  laid  down  that  If  several 
persons  are  aued  In  trespaas,  and  aome  are  ac- 
iiulited  and  others  are  found  guilty,  the  latter 
may  move  for  a  new  trial  without  being  Joined 
In  such  motion  by  tbe  former,  and  the  verdict 
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there  wnft  until  the  opposing  train  passed. 
For  some  reation  Ckinductor  Root  did  not 
obfy  hin  ordei'B.  but  permitted  his  train  to 
run  pdAt  Canyon  Kiiding,  and  collide  a  short 
distance  from  that  place  with  extra  141). 
The  collision  oanaed  the  injury  to  the  re- 
ipondent  for  which  this  action  was  brought. 
In  his  roinplaint  the  respondent  alleges  uiat 
Koot,  by  virtue  of  his  employment,  liad  the 
charge  and  control  of  all  trains  on  which  he 
was  employed  as  conductor,  and  of  ell  per- 
sons employed  on  it,  and  is  responsible  for 
its  movements  while  on  the  road;  that  as 
such  conductor  he  had  charge  of  the  train 
hereinbefore  mentioned  known  as  extra  151, 
MJid  nf^ligently.  carelessly,  and  reckjeeiily 
permitted  mid  tram  to  run  past  Canyon 
Siding,  well  knowing  that  the  same  waa  lia- 
ble to  eolUde  with  the  train  on  which  the 
respondent  was  acting  as  flreman;  that  "by 
reason  of  the  carelessneas,  negligenoe,  and 
reckleasnPM  of  the  said  Samuel  Root,  aud 
through  no  fault  of  this  plaintiff  whatso- 
ever," the  injuries  suffered  by  said  plaintiff 
were  received.  While  there  Is  a  general 
all^tion  in  the  oomplaint  that  the  appel- 
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lant  itself  was  negligent,  the  eomplftint  u 
a  whole  n^atJves  the  idea  that  there  m 
any  negligence  on  the  part  of  the  appdluty 
or  any  of  its  officers  or  employees  otiier  thin 
the  negligence  of  the  defendant  Root,  hsat 
was  taken  upon  the  all^atlons  of  the  com- 
plaint by  both  the  appellant  and  the  defend- 
ant Root,  each  answering  aeparat^,  denj- 
ing  the  all^tiona  of  ncttllgenfse.  A  Um 
of  the  cause  was  had  on  the  Issues  ai  thv 
framed,  and  the  following  verdict  was  re- 
turned by  the  jury:  "We,  the  jury  swora 
and  impaneled  to  tr^  the  abovc-entitld 
cause,  find  for  the  plaintiff  and  against  the 
defendant  the  Or^n  Railroad  ft  Navigitioi 
Company,  and  assess  bis  damages  at  tlw  sob 
of  915,100  and  the  costs  of  this  aetiia.'' 
After  the  rerdtet  was  rend,  bat  Iwfore  thi 
jury  were  dischatgod,  the  attomfy  for  d^ 
fendant  Root  inquired  of  the  court  wiwt 
construction  the  court  would  place  upon  the 
Terdict  with  respect  to  the  defendant  Root 
"and  thereupon,"  to  quote  from  the  record, 
"thp  court  ruled  that  said  verdict  was  tM 
should  be  considered  as  a  verdict  in  tamt 
of  deftadant  Boot."   Tho  wdlet  was  thei 


may  be  set  aside  as  to  those  fooad  gnllty  with- 
out affertloB  the  valldltr  of  the  flndlnf  as  to 
the  others :  but  the  action  was  one  of  trespass 
brought  Bsainst  several  for  sslsinc  and  taking 
away  a  slave,  and  there  Is  notblag  In  the  ease 
to  show  the  relation  of  the  defendants  to  each 
other. 

And  In  Weatfleld  Gas  &  Ultl.  Co.  v.  Aber- 
aathr.  8  hid.  App.  78,  85  N.  R.  899.  which  was 
an  action  (or  a  personal  Injury  alleged  to  have 
been  caused  by  the  aexllgent  eonstmetlon  and 
excavation  of  an  open  ditch  along  a  highway.  In 
which  a  verdict  was  found  against  two  corpora- 
tions which  were  defendants,  without  making 
any  flndlng  as  to  other  individual  defendants, 
thus  conatltutlDg  a  flndlng  of  not  guilty  as  to 
them,  upon  which  the  court  entered  Jui^mant 
against  all  the  defendants.  It  was  held,  on  ap- 
peal, that  tho  court  should  have  sustained  a 
motion  of  the  Individual  defendsnta  to  arrest 
the  Judgmenr.  since,  though  the  injury  was  the 
resalt  of  Independent  acts  of  n^llgenee,  the 
plaintiff  was  eatitled  to  but  one  recovery  for  the 
single  wjiiry,  and  tbe  damages  were  not  dt- 
v'slble.  and  Judinnent  was  reversed  ss  to  tbe 
individual  defendants  and  affirmed  aa  to  the  two 
eorporatluns.  thus  In  elTect  holding  that  the, 
verdlet  in  favor  of  the  Individual  defendants  was 
not  rea  iwHcota  so  as  to  prevent  the  entry  of 
a  Judgment  upon  the  verdict  against  the  corpo- 
ration defendants. 

Attention  la  called,  however,  to  the  fact  that 
Id  case  of  ordinary  Joint  tortfeasors  the  act  of 
one  is  not  necessarily  tbe  act  of  the  other,  as 
In  ease  of  master  and  servaaL  The  act  of  one 
Joint  tortfeasor  might  not  have  been  wrongful 
wblle  that  of  another  was.  Bnt  If  the  act  of 
the  servant  Is  determined  not  to  have  been 
wrongful  the  same  act,  treated  as  the  act  of  tbe 
master  through  the  Instrnmentallty  of  tlM  serv< 
ant,  conid  not  be  so.   Bee  *»frm,  VI. 

VI.  Oonclaefoa. 

The  sole  question  In  this  note  Is  as  to  the  ap- 
plication of  tbe  geaeral  rule  that  a  verdict  and 
Judgment  In  an  action  la  conclnsive  as  to  the 
matters  In  Issue  as  between  tbe  parties  and  tbeir 
privies  In  any  subsequent  suit,  to  Judgments 
rendered  In  favor  of  a  servant  or  agent.  In  ao- 
tions  f<H>  the  act  of  the  servant  or  agent  with 
B4  fj.  R.  A. 


reference  to  snbseqaent  actfona  for  the  east 
cause  against  the  master  or  principal,  aad  the 
general  rule  Is  that  th^  at*  cooctuslvs. 

While  snrants  snd  agents  ars  not  asc^ 
regarded  as  Mllng  within  tho  ietnl  deflnltlBB 
of  privlea,  a  previous  detemlaatloa  la  (hvor  et 
a  servant  or  agent  is  deemed  eonclndve  opoo 
a  subsequent  actloa  against  the  master  or  prls- 
clpal  aa  having  been  between  tbe  same  parties, 
the  term  "parties"  to  an  action  within  tbe  ii«aa- 
Ing  of  the  law  of  ret  futUeata  inciodiag,  sot 
only  tbe  persons  named,  but  also  pemons  wbow 
rights  have  t>een  i^iiy  represented  tiy  them. 
Borne  of  the  Ulaaouri  cases,  however,  seem  te 
have  adopted  a  somewhat  dmwo  ntrlct  eeasDW- 
tlon  of  the  term  "part-'es." 

With  reference  to  Identity  f>f  the  Issaes  tkc 
matter  In  Issue  Is  tbst  upon  whlcb  tbe  plslntif 
proceeds  by  bis'  action,  and  which  tbe  defead- 
ant  controverts  by  his  pleadings,  and  not  th 
facts  otTered  In  evidence,  to  establlA  tlic  ine, 
though  controverted.  And  the  qoeotieo  vfaetbcr 
or  not  the  Issues  In  tbe  two  salts  aic  tbe  mm 
depends  upon  whether  both  might  be  dMeraaiaed 
upon  tbe  same  testimony  presuited  by  the  en* 
parties  or  thoM  by  whom  they  were  l^Hy  rrp- 
resented.  A  mere  difference  In  tbe  method  tt 
statement,  or  In  tbe  subject-matter,  or  tbe  «ert 
fact  that  other  Issues  were  Involved,  tm  nt  m 
effect 

Tbe  prior  determlnatloa,  to  be  a  bar,  bowevtf. 
must  have  been  one  oa  the  merlta  and  of  eoerw 
the  agency  must  have  existed  aad  lododed  iht 
right  to  represent  tbe  prlneipaL  The  nile  af 
the  prladpal  ease,  that  a  fallnra  to  ted  as  to  a 
servant  In  aa  action  sgalnat  a  master  and  setv- 
ant  for  an  act  of  the  servant  Is  eqnivaleat  to  a 
verdlet  In  favor  of  tbe  ssrvant  and  a  fear  to  a 
Jodgmeat  upon  a  verdlet  ag^nst  tbe  master 
therein,  is  c^iposed  br  severmi  aaes  of  Jrist 
tortfeasors  hotdlng  that  Jndgment  may  be  tea- 
dercd  In  ftivor  of  one  and  agaiast  soother.  Bet 
while  master  and  servant  are  liekl  to  be  Jolai 
tortfeesors  In  tort  cssss  It  U  tboo^t  that  tb* 
rule  of  severanee  eonld  not  apply,  sines  the  set 
fOr  wblcb  tbe  maatw  Is  proceeded  against  la 
tbe  act  of  the  servant,  and  a  detenalnatloa  that 
that  act  Is  one  upon  wblcb  llabllitT  eaaaot  be 
predicated  onst  necessarily  apply  aad  be  coe 
elusive  as  to  the  laaater  as  wsU  as  to  tte  mn 
ant.  r.  a.  B. 
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recorded,  and  the  juiy  discharged.  After- 
n«rds,  and  ou  June  ID,  IS!)1>,  a  judgment 
was  entered  in  favor  of  Root  and  against 
the  plaintiff  for  the  amount  of  Root's  costs. 
Within  the  stututory  time  after  the  return 
of  the  verdict  the  appellant  moved  for  a 
new  trial  and  in  arrest  of  judgment,  which 
motion  being  overruled,  it  moved  for  judg- 
ment in  its  »i.%'or  on  the  whole  record,  which 
was  also  overruled^  and  on  July  23,  lUOO, 
judgment  was  entered  againat  it  for  the 
amount  of  the  verdict.  This  appeal  is 
from  the  lastpnientioned  judgment. 

The  general  rule  unuoul  jtediy  is  that, 
where  one  has  ret-eived  an  actionable  injury 
at  the  hands  of  two  or  more  persons  acting 
in  conc4>rt,  or  acting  independently  of  each 
other,  if  their  acts  unite  in  causing  a  single 
injury,  all  of  the  wrongdoers,  however  nu- 
merous, are  severally  liable  to  him  for  the 
full  amount  of  damages  occasioned  by  such 
injury*  and  he  may  enforce  ilie  liability  in 
an  action  against  them  all  jointly,  or  in 
any  one  of  them  severally,  or  against  any 
number  of  them  less  tlian  the  whole.  While 
tho  wrong  committed  is  tlis  joint  wrong  of 
the  several  parties  participating  therein, 
it  is  also,  in  contemplation  of  law,  the  bcv- 
eral  wrong  of  each  of  the  participants. 
Cooley,  Torts,  2d  ed.  p.  153.  On  this  priuci- 
pl«,  at  eommoa  law,  a  jury  In  actions  ex  da- 
Uoto  against  several  persons,  contrary  to  the 
rule  in  aetjcnn  ea  contractu,  were  permitted 
to  find  against  one  or  more  of  the  defend- 
ants and  in  favor  of  the  others.  The  rule 
with  regard  to  actions  ex  deiicto  remains  the 
same  under  the  Code;  and  the  practice  now 
permits  the  jury  in  an  action  for  tort 
against  several  defendants  to  return  a  ver- 
did^  against  so  many  of  them  as  the  proofs 
show  are  guilty  of  the  wron^  charged  and 
In  favor  of  the  others.  As  it  is  tlie  peculiar 
provinoa  of  the  jury  to  determine  the  guilt 
or  innocence  of  the  several  defendants,  a 
verdict  finding  in  favor  of  some  and  against 
others,  even  though  there  may  be  no  very 
apparent  reason  for  the  distinction  made,  U 
not  for  that  reason  alone  so  far  arbitrary 
or  inconsistent  as  to  requira  a  revorsal  of 
the  judgment  entered  thereon  against  those 
who  have  been  found  guilty.  Oulf,  C.  d  8. 
F.  R.  Co.  V.  James,  73  Tex.  12,  10  S.  W.  744. 
It  seems  to  be  equally  well  settled,  also, 
that  silence  of  the  verdict  as  to  one  of  the 
defendants  will  not  vitiate  it  as  againnt  the 
others.  Such  a  verdict  Is  treated  as  a  find- 
ing in  favor  of  the  defendant  not  named  ou 
all  of  the  issues,  on  which  he  is  entitled  to 
a  judgment  that  plaintiff  take  nothing  by 
his  action.  Umcard  v.  Johneon,  01  Ga.  310, 
18  S.  E.  132;  Kinkier  v.  Junioa,  84  Tex. 
120,  19  S.  W.  339;  Oulf,  C.  rf  8.  F.  R.  Co. 
T.  Jamea.  73  Tex.  12,  10  S.  W.  744:  Jonea 
V.  Orimnet,  4  W.  Va.  104;  Westfield  Oaa  rf 
Hill.  Co.  T.  Abemathy,  8  Ind.  App.  73,  36 
N.  E.  30fl.  These  general  rules  are  relied 
on  by  the  respondent  to  suntaln  the  judg- 
ments entered  in  the  court  below.  It  must 
be  borne  in  mind,  however,  that  there  are 
wide  distlnetioDS  between  the  ordinary  ac- 
tion for  injuries,  where  all  of  the  defendants 
participated  ia  tha  wrongful  act  which 
M  L.  R.  A.  42 


caused  the  injury,  and  actions  like  the  one 
before  us,  where  one  is  liable  because  he 
committed  the  act  and  the  other  by  opera- 
tion of  law.  both  with  respect  to  the  rela- 
tions of  the  defendants  to  each  other  and  to 
the  injured  person.  Joint  tortfeasors  are 
liable  to  the  injured  person  (other  than  that 
he  may  have  but  one  satisfaction)  as  if  tbe 
act  causing  the  injury  was  the  separate  act 
of  each  of  them,  and  tliey  have,  i^ccpt  in 
certain  special  cases,  no  right  of  contribu- 
tion among  themselves.  But  the  defemlauts 
in  this  character  of  action  are  in  no  sense 
joint  tortfeasors,  nor  does  their  liability  to 
the  plaintiir  rest  on   the  same  or  like 

f [rounds.  The  act  of  an  employee,  even  in 
egal  intendment,  is  not  the  act  of  his  era- 

ftloyer.  unless  the  employer  either  previoua- 
y  directs  the  act  to  be  done  or  sub^tequently 
ratifies  it.  For  injuries  caused  by  the  neg- 
ligent act  of  an  employee  not  directed  or 
ratified  by  the  employer  the  employee  is 
liable  Iwcause  he  committed  the  act  which 
caused  the  injury,  while  the  employer  Is 
liable,  not  as  if  the  act  was  done  by  himself, 
but  because  of  the  doctrine  of  reapondeat 
sitperior, — the  rule  of  law  which  holds  the 
master  responsible  for  the  negligent  act  of 
his  servant  committed  while  the  servant  is 
acting  within  the  general  scope  of  his  em- 
ployment, and  eng^^  in  his  master's  busi- 
ness.  The  primary  liability  to  answer  for 
such  an  act,  therefore,  rests  upon  the  em- 
ployee, and  when  the  employer  is  oompelled 
to  answer  in  damages  therefor  he  can  recox'er 
over  against  the  employee.  Oceanic  Steam 
tVav.  Co.  V.  Compania  Trantatlantica  Eapa- 
nola,  134  N.  Y.  401,  31  N.  B.  087;  note  to 
Cartcrville  w.  Cook  (111.)  Am.  St.  Hep. 
248;  Shearni.  ft  Redf.  Jlcg.  6th  ed.  I  242  ;  8 
Van  Fleet,  Former  Adjudication,  p.  II 08. 
So,  where  the  employer  is  sued  separately 
for  the  wrong,  he  can  bind  the  employee  in 
any  judgment  thai  may  be  obtained  against 
him  by  notifying  the  employee  to  come  in 
and  defend  the  action.  This  rule  is  well 
stated  in  JAttleton  v.  Rtchttrdaon,  34  N.  H. 
17t),  M  Am.  Dec.  759,  in  the  following  lan- 
guage: "Hut  when  a  person  is  responsible 
over  to  another,  either  by  operation  of  law 
or  by  express  contract,  .  .  .  and  he  Is 
duly  notified  of  the  pendency  of  the  suit, 
and  requested  to  take  upon  him  the  defense 
of  it,  he  is  no  longer  regarded  as  a  Ptranger, 
because  he  has  the  right  to  appear  and  de- 
fend the  action,  and  has  the  same  means  and 
advantages  of  controverting  the  claim  as  if 
he  was  the  real  and  nominal  party  upon  the 
record.  In  every  such  case,  if  due  notice  is 
given  to  such  person,  the  judgment,  if  ob* 
tained  without  fraud  or  collusion,  .  .  . 
will  be  inclusive  against  him,  whether  he 
has  appeared  or  not."  See  also  Strong  v. 
Phamtx  fna.  Co.  U2  Mo.  281),  21  Am.  Rep. 
417;  Boston  v.  Worthington,  10  Gi-ay,  496. 
So,  also,  in  such  an  action,  whether  brought 
againxt  the  employer  severally  or  jointly 
with  the  employee,  the  gravamen  of  the 
charge  is,  and  must  be,  the  negligence  of  the 
employee;  and  no  recovery  can  lie  had  unless 
it  be  proved,  and  found  by  the  junr,  that  the 
employee  waa  negligenL   Stated  in  another 
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way;  if  the  eiiiployee  who  causes  the  injury 
is  free  from  liability  therefor,  his  employer 
must  also  be  free  from  liability.  This  was 
held  iD  liieto  Orleans  £  Ji.  E.  R.  Co.  v.  Jopca, 
142  U.  S.  18.  35  L.  ed.  919,  12  Sup.  Ct.  Kep. 
109.  In  that  case  the  plaintiff  below  was 
a  passenger  on  the  train  of  the  defendant, 
and  M'hilc  such  passenger  was  shot  by  the 
conductor  of  the  train,  and  seriously  in- 
jured. The  trial  court  ruled  that  the  plain- 
tiff was  entitled  to  recover  compensatory 
damages  from  the  company,  even  though  it 
was  made  to  appear  that  the  conductor  had 
reasonable  cause  to  believe  that  an  assault 
with  a  knife  was  about  to  be  made  on  him 
by  the  plaintiff,  and  that  it  was  necessary 
to  shoot  the  plaintiff  in  order  to  protect 
himself  from  gi-eut  bodily  harm;  holding 
that  such  belief  on  the  part  of  the  conductor 
would  not  relieve  the  company  if  the  facts 
were  that  the  plaintiff  had  no  design  to  in- 
jure the  conductor,  and  was  not  intention- 
ally acting  so  as  to  indicate  such  design. 
This  waa  field  error  by  the  Supreme  Court. 
In  the  course  of  the  opinion  it  was  said: 
"It  would  seem,  on  general  principles,  that, 
if  the  party  who  actually  causes  the  injury 
is  free  from  all  civil  and  criminal  liability 
therefor,  his  employer  must  also  be  entitled 
to  a  like  immunity.  ...  If  the  immedi- 
ate actor  is  free  from  responsibility  because 
his  act  was  lawful,  can  nis  employer— one 
takinff  no  direct  part  in  the  transaction — 
be  hod  respousiblet  Suppose  we  eliminate 
the  employee,  snd  assume  a  case  in  which 
the  carrier  has  uo  servants,  and  himself  does 
the  work  of  carriage.  Should  he  assault 
and  wound  a  passenger  in  the  manner  sug- 
gested by  the  instruction,  it  is  undeniable 
that,  if  sued  as  an  individual,  he  would  be 
held  free  from  responsibility,  and  the  act 
adjudged  lawful.  Can  it  be  that,  if  sued  as 
a  earner  for  the  same  act,  a  different  rule 
obtains,  and  he  be  held  liable?  Has  he 
broken  his  contract  of  carriage  by  an  act 
which  is  lawful  in  itself,  and  which,  as  an 
individual,  he  was  justified  in  doinsT  The 
question  carries  its  own  answer ;  and  it  may 
be  generally  affirmed  that,  if  an  act  of  an  em- 
ployee be  lawful,  and  one  which  he  is  justi- 
fied in  doing,  and  which  easts  no  personal 
responsibility  upon  him,  no  resptmsibility 
attaches  to  the  employer  therefor."  See 
also  Wharton,  Neg.  |  157.  So,  too,  from  the 
principle  that  there  can  be  no  liability  on 
the  pari  of  an  employer  for  the  act  of  his 
employee  in  which  he  took  no  part,  if  the 
employer  is  free  from  liability,  it  follows 
that  a  judgment  in  favor  of  the  employee 
in  an  action  brought  against  him  for  an  in- 
jury caused  by  such  an  act  is  a  bar  to  a 
recovery  against  the  employer  in  an  action 
brought  agninst  him  for  the  same  cause  of 
action.  And  it  has  been  held  that  an  em- 
ployer can  avail  himself  of  a  judgment  in 
favor  of  his  employee,  when  subsequently 
sued,  without  calling  on  the  party  primarily 
liable  to  ronie  in  and  plead  the  judgment 
for  him.  In  the  case  of  Emma  Silver  ilin. 
Co.  V.  EmmA  Silver  Min.  Co.  7  Fed.  401, 
the  rule  was  announced  as  follows:  "The 
weight  of  authority,  however,  is  that  where 
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an  a^nt  in  a  transaction  is  sued  nfter  the 

termination  of  his  agency,  and  upon  a  irLU 
of  the  merits  the  issue  is  determined  agaixui 
the  plaintiff,  the  principal,  though  not  a 
party  to  the  suit,  can  avail  himself  oi  the 
jud^ent  as  a  be^,  when  he  is  sued  by  the 
same  plaintiff  on  Uie  same  cause  of  action. 
While  the  principal,  if  he  had  no  notice  of 
the  former  suit,  and  no  opportunity  to  de- 
fend it,  may  not  be  concluded  by  a  judg- 
ment against  his  former  agent,  or  made  re- 
sponaible  for  the  agent's  bad  pleading  or 
blunders  in  the  trial  of  the  cause  because  so 
to  conclude  him  would  be  to  deprive  him  of 
his  property  without  due  process  of  law,  yett 
as  regards  the  plaintiff  wno  has  before  sued 
the  agent  and  been  defeated,  there  is  do 
reason  wh^  he  should  not  be  concluded  upon 
that  principle  of  public  policy  which  gives 
every  man  one  opportunity  to  prove  his  caae^ 
and  limits  every  man  to  one  such  opporttm- 
ity.   He  has  had  his  day  in  court,  and  it 
is   immaterial   whether   he  has  chosen  to 
test  his  right  as  against  the  principal  or 
the  agent  ill  the  transaction,  provided  the  is- 
sue to  be  tried  was  identical  as  against 
both."    In  mil  T.  Bain,  IS  R.  T.  75.  23  Ati. 
44,  th<>  action  was  for  personal  injuries  re- 
ceived by  plaintiff  while  driving  on  a  high- 
way, caused  by  coming  into  collision  with  an 
obstruction  left  in  the  highway  by  two  per- 
sons named  Budlong.   The  defendant  plead- 
ed in  bar  of  ^e  action  a  Judgment  in  favor 
of  the  Budlongs,  rendered  on  the  verdict  of 
a  jury  in  an  action  brought      the  plaintiff 
against  them  for  the  injury  complained  of. 
alleging  that  the  Budlongs  were  the  authors 
of  the  obstruction  or  defect   On  demurrer 
this  was  held  a  good  plea  by  way  of  es- 
toppel.   The  court,  after  citing  and  review- 
ing a  number  of  cases,  said:    "We  tl^ink, 
on  the  authoritgr  of  these  oases,  it  U  oranpe- 
tent  for  the  defendant  town  to  set  up,  of 
way  of  estoppel  in  the  case  at  bar,  the  judg- 
ment recovered  by  the  Budlongs.  Certain- 
ly, if  the  towA  had  notified  the  Budlongs  of 
the  pendency  of  this  action,  and  the  Bud- 
longs had,  in  consequence  of  the  notice,  as- 
sumed the  defense,  it  would  be  competent 
for  them,  on  the  authori^  of  these  cases,  to 
plead  the  foniier  judgment  in  bar;  for  thqr 
would  then  be  the  real  defendante,  thongn 
defending  in  the  name  of  the  town,  and 
ought  not  to  be  required  to  try  over  a  ques- 
tion which  they  have  already  tried,  with  the 
result  of  a  final  judgment  against  the  plain- 
tiff in  their  favor.    But  the  Budlongs,  if 
they  ansumed  the  defense,  would  have  to 
malce  it  in  the  name  of  the  town,  and  we 
see  no  good  reason  why  the  town  should  not 
be  permitted  to  make.  wiUiout  catling  upon 
them,  any  defense  which  they  could  make,  if 
called  upon,  in  the  name  of  the  town."  In 
Featherston  v.  Newburgh  rf  C.  Tump.  Roa4, 
71  Hun,  109,  24  N.  Y.  Supp.  003,  the  facts 
were  similar  to  the  case  last  cited.  There 
it  was  said:    "The  statement  in  the  answer 
shows  that  Sliafer  was  the  wrongdoer,  and 
that  hi^  art  was  the  cause  of  the  injury  sus> 
tainefl  by  the  plaintiff.   So  it  seems  to  fol- 
low ,tha4^  if  Shafer  was  not  liable  for  ereafe- 
ing  and  maintaining  the  obstruction,  the  d*- 
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fendant  cannot  be  liaUe  for  the  failure  to 
remove  them.  If  Shofer  was  not  liable  be- 
cause the  plaintiff's  own  negligence  produced 
tlie  injuries  of  which  she  complains,  the 
delendant  ia  not  liable  for  the  same  reason, 
tihafer  and  the  defendant  were  not  joint 
wrongdoers,  and  the  rule  that  one  wrong- 
doer cannot  recover  against  or  compel  con- 
tribution by  another  does  not  apply.  The 
rehition  between  Shafer  and  the  df^endant 
was  analogous  to  that  of  principal  and 
agent,  or  principal  and  surety,  or  master 
and  aer^'ant;  and  the  rule  in  such  cases  is 
that  a  judgment  in  favor  of  the  principal 
or  the  surety  upon  a  ground  equally  applic- 
able to  both  should  be  accepted  as  conclusive 
against  the  plaintiff's  right  of  action.  Her- 
man, Estoppel,  16U;  Cattle  v.  Aoj/0s,  14  N. 
Y.  32n.  .  .  .  Under  this  rule  of  law  the 
turnpike  -company  would  be  entitled  to  re- 
cover from  Shafer  any  amount  the  plaintiff 
might  recover  against  it.  Such  right  would 
rest  upon  the  principles  of  subrogation.  The 
turnpike  company  would  be  entitled  to  be 
subrogated  to  plaintiff's  right  of  action 
against  Shafer,  but  the  judgment  on  the 
merits  in  Sbafer's  favor  in  the  plaintiff's 
suit  against  him  relieves  him  of  all  liability 
to  the  plaintiff,  or  any  person  claiming 
under  her,  for  the  same  cause  of  action. 
The  plaintiff,  therefore,  by  being  barred  by 
the  judgment  in  Shafer's  favor,  is  equally 
barred  from  any  action  against  the  com- 
pany under  the  rule  that  whatever  dis- 
charges the  principal  discharges  the  surety. 
As  she  had  no  cause  of  action  against  Shaf- 
er, she  can  have  no  cause  of  action  a||ainst 
the  defendant,  and  therefore  the  portion  of 
the  answer  to  which  the  demurrer  relates 
does  set  up,  in  our  judgment,  a  valid  defense 
to  the  action,  and  the  order  appealed  from 
should  be  reversed."  In  King  v.  Chase,  15 
M.  H.  D.  41  Am.  Dec.  675,  it  was  held  that  a 
judgment  in  favor  of  a  deputy  sheriff  is  con- 
clusive evidence  for  the  sheriff  in  a  sub- 
sequent action,  where  both  actions  are  for 
the  seizure  of  the  same  goods.  In  Emery  v. 
Fmrlvr,  80  Me.  326,  63  Am.  Dec.  627,  it  was 
held  that  a  judgment  in  favor  of  a  master 
in  an  action  ap:ainst  him  for  the  act  of  his 
sei-vant,  rendered  iu  a  trial  of  the  action  on 
the  merits,  is  a  bar  to  an  action  against  the 
servant  for  the  same  act.  In  that  case  the 
court  said:  "To  permit  a  person  to  com- 
mence an  action  against  the  principal,  and 
to  prove  the  acts  alleged  to  be  trespasses  to 
have  been  committed  by  his  servant  acting 
by  his  order,  and  to  fail  upon  the  merits  to 
recover,  and  subsequently  to  commence  an 
action  against  that  servant,  and  to  prove 
and  rely  ujk>u  the  same  sets  aa  a  trespass, 
is  to  aflow  him  to  have  two  trials  for  the 
same  cause  of  action,  to  he  proved  by  the 
same  testimony.  In  such  cases  the  tech- 
nical rule  that  a  judgment  can  only  be  ad- 
mitted between  the  parties  to  the  record  or 
their  privies  expands  so  far  as  to  admit  it 
when  the  same  question  has  been  decided  and 
judgment  rendered  between  parties  responsi- 
ble for  the  acts  of  others.  A  familiar  ex- 
ample is  presented  in  suits  against  a  sheriff 
or  his  deputy,  which  being  determined  upon 
64  U  R.  A. 


Uw  merits  against  or  in  favor  of  one  will 
be  oopclusiTe  upon  the  other.''   See  also 

Atkinson  v.  Wh\te,  60  Me.  396;  Spenoer  v. 
Dearth,  43  Vt.  98;  Qlazc  v.  Citicene  Nat. 
Bank,  116  Ind.  492,  18  N.  E.  450;  WiUiamt 
V.  McOrade,  13  Minn.  46,  Gil.  39;  Lower  Ah 
loways  Vreeh  v.  Moore,  15  N.  J.  L.  146; 
Chicago  A  it.  I,  R.  Co.  v.  Butohins,  34  lit 
108,  111;  2  Van  Fleet,  Former  Adjudica- 
tions, {  672. 

From  these  oonsideratious  it  is  clear  that 
the  trial  court  erred  in  entering  judgment 
against  the  appellant  after  it  had  entered 
judgment  in  favor  of  the  defendant  Koot 
It  becomes  important,  therefore,  to  inquire 
what  disposition  shall  be  made  of  the  case 
by  this  court.  Were  the  judgment  against 
Koot  void,  or  were  it  before  us  for  review 
on  this  appeal,  or  on  a  separato  appeal  by 
the  present  respondent,  we  would  nave  no 
hesitancy  in  reversing  both  judgments,  and 
remanding  the  cause  for  a  retrial  on  the 
whole  of  the  issues.  But  the  judgment  in 
favor  of  Root  is  not  void.  True,  the  verdict 
of  the  jury  was  silent  as  to  him,  and  it  may 
be  that  the  rule  that  silence  of  the  verdict 
as  to  one  of  the  defendants  is  a  finding  in 
favor  of  that  defendant  is  not  strictly  ap- 
plicable to  this  class  of  cases;  ^et  the  ac- 
tion of  the  trial  court  in  construing  Uie  ver- 
dict as  one  in  his  favor,  and  entoring  judg- 
ment thereon,  was  at  most  error  merely, 
rendering  the  judgment  voidable,  and  sub- 
ject to  be  vacated  or  reversed  if  seasonably 
attacked  by  some  one  or  more  of  the  methods 
pointed  out  by  the  Code  for  vacating  or  re- 
rersing  erroiwous  judgments.  Inasmuch, 
hovrever,  as  it  was  not  so  attacked,  so  far 
from  being  void,  it  stands  aa  a  conclusive 
bar  to  a  recovery  against  Boot,  not  only  in 
the  present  action,  but  also  in  any  action 
brought  againf>t  him  for  the  same  cause  of 
action.  As  against  a  collateral  attack  it  is 
as  conclusive  as  a  judgment  would  be  en- 
tered upon  a  verdict  finding  directly  or  in 
terms  in  bis  favor.  Nor  is  ute  judgment  be- 
fore us  for  review.  This  is  true  no  matter 
what  view  we  may  take  of  tiie  judgments 
entered  by  the  triu  court ;  that  is,  whether 
we  consider  them  as  separato  judgments,  or, 
taken  together,  as  constitnting  but  one  judg- 
ment. Under  the  statutes  of  this  stato  a 
party  aggrieved  may  appeal  from  a  part 
only  of  a  judgment  entered  against  him  in 
an  action  not  triable  ds  novo  in  this  court 
(IJallinger'B  Anno.  Codes  &  SUtutes,  H 
G500,  6503,  0521)  ;  hence,  if  the  judgments 
are  in  law  but  one  judgment,  this  appeal 
brings  before  us  only  that  part  of  it  which 
affects  the  appellant.  We  can,  therefore, 
neither  reverse  nor  ignore  the  judgment  in 
favor  of  Root,  and  are  powerless  to  order  a 
retrial  of  the  issues  as  between  him  and  the 
respondent.  This  being  so,  there  can  be  no 
retrial  of  the  Issues  between  the  respondent 
and  the  appellant  We  are  aware  that  the 
principles  of  the  cases  above  cited,  in  so  far 
as  they  permitted  the  party  secondarily  lia- 
ble to  plead  directly  in  estoppel  a  judgment 
in  favor  of  his  principal  on  the  same  cause 
of  action,  have  been  criticised  rb  controvcrt- 
'  ing  the  rule  that  estoppels,  to  be  binding. 
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muet  be  mutual.  See,  particularly,  Mr. 
Freeman's  note  to  UiU  v.  Bain  (K.  I.)  2 
Am.  at.  Hep.  873.  87U.  But,  if  we  ware  to 
acuTpt  tliis  criticiBm  as  just,  it  can  have  no 
application  to  a  case  presenting  the  condi- 
tionR  shown  by  the  record  before  u«.  Here 
the  judgment  constituting  the  bar  to  a  re 
eovery  was  entered  in  the  action  then  beii^ 
tri<fd  by  the  court.  Certainly  there  is  no 
rule  of  law  which  requires  that  such  a  judg- 
ment stiouhi  either  be  pleaded  or  proved  in 
order  to  make  it  available  to  all  of  the  de- 
fendants againitt  whom  or  in  favor  of  whom 
it  operates.  The  contrary  view  would  im- 
ply that  the  court  could  not  judicially  no- 
tice its  orders  and  judgments  entered  in  the 
very  caime  before  it, 

we  have  not  overlooked  the  oontentlon 
mada  1^  tin  mpondent  to  the  effect  tliat 


the  appel  lant  cannot  avail  itself  of  the  jadg* 
nient  in  favor  of  Root  l>ecause  it  did  not  u- 
cept  to  the  construction  put  b;  the  ctnin  of- 
on  tlie  verdict  of  the  jury.  This  «u  ui, 
however,  a  duty  which  devolved  on  the  ap- 
pellnnL  It  was  the  respondent  wbo  vu  ic* 
venely  alTected  by  that  constnietioB,  ud, 
inasrauch  as  be  consenti>d  thereto,  he  omt 
abide  by  all  the  coosequences  vbidi  ndl 
construction  entails. 

We  conclude,  therefore,  that  tk«  jsdfaAt 
appealed  fiow  mimt  be  revenei,  anil  iSl 
cause  remanded,  with  inatruetioni  to  tnttf 
a  judgment  for  the  appellant  in  aeconi»(i 
with  the  prayer  of  ita  answer;  anditim 
ordered. 

Dubar.  Ch.  J.,  and  Aaden  aid  H«- 
wiMt  J  J.,  eonoor. 


somu  caholina  supreme  cx)urt. 


Re  Estate  ta  JauM  H.  MAYO.  Deceaeed. 

Bm  parte   NORTHEASTERN  RAILROAD 
COAIPANY,  Appt. 

(  B.  C.  ) 

1.  A  nillra*4  voaipaar  •calaat  wkleh 
m  rl«ht  of  netlon  exIatN  for  aegligenrir 

killing  a  person  Is  not  eatltled  to  be  made  a 
party  to  proceedings  for  the  appolBtmmt  Of 
an  admlnlatraior  Cor  bla  flatat& 

M,  A  rallrtMid  eoMpaiir  ■Kalaat  wlileh 
«  cfioM  of  notion  for  neiill- 

■cmiy  fcllllnic  n  itenton  vmm  nttnelc 
thr  nppolHtmmt  of  ndmlHliitrntor 
opnn  bis  estate  for  nonrealdence  or  want  of 
■sarta  oaly  Id  cnae  want  of  Jurladictlon  ap- 
pears on  tbe  reeord,  under  a  atatnte  forbid- 
ding the  coDteatIng  of  Jurladtction  assumed  b; 
tbe  probate  roitrt,  so  far  as  It  depends  on 
plare  of  residence  or  lorstloD  of  tbe  estate, 
eirept  by  appeal,  or  when  (he  want  of  Jurla- 
dictlon appears  on  tb*  record,  since  It  Is  not 
entitled  to  bt  made  a  party  to  tbe  proceedings 
BO  aa  to  have  a  right  to  appeal. 

S.  A  ennae  of  nctlnii  annliia*  n  mllvond 
comiiait}-  for  neKllKeatlr  killing  n 
peraoM.  which  under  the  atatntea  la  not  the 
old  one  beionglnR  to  decedent,  but  a  new  one 
created  for  the  beneflt  of  tbe  peranns  named, 
and  Is  enforceable  only  by  bla  admlnlttrator, 
will  give  Jurladictlon  to  the  probate  court  of 
the  county  where  the  killing  occurred  and 
where  the  railroad  company  bad  Ita  residence, 
to  grant  lettera  of  adminlatratlon  on  the  es- 
tate, although  the  dereased  was  not  a  realdent 
of  the  Mate,  and  owned  no  other  estate  within 
Ita  limits  at  the  time  of  his  death,  and  the 
atetntee  provide,  in  eaae  of  a  noDrealdeBt,  for 
adminlatratlon  only  In  tbe  county  where  the 
freeler  part  of  bla  eatate  may  be. 

4.  A  iie«v  Hptlon  for  the  benefit  of  per* 
aniiH  nnnied.  nnd  not  n  eonllnantlon 
of  that  belonftlnK  to  deredent,  is  cre- 
ated by  Uuv.  Star.  1803,  ||  2313.  2:tl«,  2318, 


None— As  ro  tight  of  anton  for  death  as  aa- 
■eta  which  will  give  Jurladlrtlon  to  appoint  an 
administrator,  aee.  In  thla  series.  Mlaaonrl  P. 
R.  Co.  V.  T^wls  (Neb.)  a  L.  R.  A.  67,  and  eases 
In  note  to  Uannlaf  v.  Lcl^ton  (Vt.)  24  L.  R. 
A.  984. 
M  U  R.  A 


whlcb  provide  that,  ta  am  at  deitk  to 
wrongful  act  which,  had  deatt  not  eoHi 
would  have  entitled  the  injured  ptstj  » 
maintain  an  action,  the  peraon  cmkhi  tki 
death  aball  be  liable  to  aa  aetloa,  soralcb- 
standing  the  death,  for  the  beatfi  «f  tkt  iHf: 
of  kin  nnd  belra  at  law.  to  tbe  atent  ol  ihrir 
injury,  to  be  brought  by  tbe  eieevtar  or 
inlnlatr>itor.  In  caae  the  Injured  pensalHBit 
recovered  Judgment  before  death. 
5.  IVonrealdenta  nro  witkia  tbepretc^ 
tlon  of  Rev.  atnt.  f|  2315,  2316,  autin 
a  right  of  action  for  wrongful  dcatk  t«  t» 
enforced  by  tbe  admlnlatrator. sou t»jHtlI| 
tbe  appointment  of  an  administrator  m  » 
force  tbe  liability,  witbout  requlrlsc  i  rwrt 
for  aucb  appointment  to  tbe  atiic  ot  it- 
cedent'a  realdence.  especially  when  tbet  k 
BO  atatntory  pernlaalon  fbr  a  salt  bf  u 
mlnlatrator  appointed  there, 

(Melser,  Oh.  J.,  dIsMafa) 

(April  18,  IMl.) 

APPEAL  by  petitioner  from  a  indgrMt 
of  the  Common  Pleas  arenit  Court  tor 
Florence  County  denying  ita  petidoi  to  re 
voke  letters  of  administration  vhirb  bu 
been  granted  upon  the  estate  <A  Juno  *' 
Mu>'o,  deceaned.  Affirmed. 

The  petition  by  which  the  revocation  »» 
sought  was  aa  follows; 

"The  Kortheabtcrn  Railroad  Company,  jfr 
titioner  herein,  Tespeetfiilly  shovatatlu 
court:  ( I )  That  your  petitioMf  »  ■ 
road  corporation  duly  organized  under  t« 
lawa  of  the  state  of  South  Cardint.  anj- 
ing  on  the  bunineas  of  a  common  «rri'l* 
ita  line  of  road  in  this  aUta.  (21  ^ 
heretofore,  on  the  24th  day  of  Novenw, 
1897,  J.  W.  MeCoim  filed  his  l>«<it»<<.  <■ 
this  court  in  the  above-entitled  proccedii^ 
pmying  that  letters  of  administrttioB  m 
granted  him  by  this  conrt  upon  the 
of  .Tomes  M.  Mayo,  deccnaed,  a  copy  of 
petition  is  hereto  annexed  as  a  wrt  !'«'<«■ 
(3)  That  on  the  16th  day  of  D«ot»< 
1807,  bv  final  order  or  judgment  of  I™ 
court,  letters  of  administratioo  vmputM 
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Ib  tha  aboTMBtitled  proBeadiiig  to  the  said 
J.  W.  llvCowu,  an  aUniinititralor  U[Ion  the 
■Btate  of  the  said  James  M.  Mayo,  »tyled 
and  red  Led  in  said  judgment  a»  ial«  uf 
FloretMw  couuty,'  and  the  said  J.  VV.  MuUowq 
on  the  said  lUtli  day  of  Dec-eml>er,  i8U7i 
took  the  Usual  oath  prescribed  for  admiuis- 
tratora,  aa  will  appear  by  a  copy  of  tlie  said 
iudguieut  and  oaili  hereto  annexed  a«  a  part 
nei'fgof.  Said  judgment  m  rend«i-ed,  aud 
aatd  lettm  so  fssiwd,  were  granted  upon  Uie 
said  en  parte  application  of  the  said  J. 
W.  McC'owii.  (4)  That  the  said  James  M. 
Uayo,  at  the  time  of  his  death,  on  the  12th 
day  of  June,  18U7,  was  not  a  resident  or 
inliabitant  of  this  state,  nor  a  citizen  Uiere- 
of,  but  at  the  time  of  bis  death,  and  long 
prior  thereto,  was  a  resident,  an  inhabitant, 
and  a  citizen  of  tlie  state  of  Florida,  with 
his  residence  in  the  city  of  Ocula,  couniy 
of  Mai'iou,  in  said  state  of  Florida,  (d) 
That  tlie  said  Jamca  M.  Alayo  died  intestate, 
leaving  no  eutate  or  properly  of  any  dedciip- 
tion,  leal  or  permnul,  within  the  limits  of 
the  state  of  south  Carolina,  or  within  the 
jurisdiction  of  LhU  court,  either  at  the  time 
of  hie  death,  or  at  the  time  of  the  grant 
of  said  letters  of  administration,  or  since. 
(6)  That  it  is  alleged  in  the  said  petition 
of  the  BO  id  J.  W.  McCown  that  tiie  said 
James  M.  Mtiyo  died  intestate,  leaving  his 
widow  and  children  named  in  said  petition 
residents  of  the  state  of  Florida,  and  that 
he  left  no  property  within  the  jurisdiction 
of  thU  couit.  (7 )  That  the  said  J.  W.  Mc- 
Cown, 80  styling  himself  as  administrator 
of  the  estate  of  said  James  M.  Mayo^  on  or 
about  the  27th  day  of  December,  1897,  com- 
menced an  af^tion  as  such  against  your  pe- 
titioner for  the  ^um  fA  $25,U00  damages  in 
the  court  of  coiumon  pleas  for  the  county  of 
Florence  for  the  alleged  negligent  killing  of 
said  James  M.  Mayo  by  your  petitioner  in 
the  city  of  Florence  on  ttie  12th  day  of  June, 
1807,  in  which  action  it  is  allied  by  the 
said  J.  W.  McCown  that  the  said  James  M. 
Mayo  'was  a  stranger  in  the  city  of  Flor- 
ence.' Your  petitioner  has  appeared  and  an- 
swered the  ctHuplaint  in  said  action,  and 
your  petitioner  alleees  that  the  death  of 
the  Baid  James  M.  Mayo  waa  not  caused  by 
the  negligence  of  your  petitioner,  as  alleged 
in  the  complaint  of  said  action.  By  an  or- 
der in  said  rnuae,  made  on  the  8th  of  Feb- 
ruary, 1899,  the  place  of  trial  of  said  action 
was  changed  from  the  county  of  Florence 
to  the  county  of  Williamsburg  in  this  state, 
and  said  cauan  i%  now  pending  in  said  court. 
(8)  Your  petitioner  was  not  a  party  to  the 
proceedings  herein  culminating  in  the  grant 
of  said  a£nini  strati  on  to  the  said  J.  VJ.  Mc- 
Cown, and  had  no  notice  thereof,  but  said 
order  was  made  and  said  letters  were  grant- 
ed solely  upon  the  ea  parte  application  of 
the  said  J.  W.  McCown,  unsupported  by  any 
evidence  showing  or  tending  to  show  Uiat 
the  B^d  James  M.  Mi^o  was  either  a  resi- 
dent or  an  Inhabitant  of  the  «)unt7  of  Flor- 
ence, or  had  any  property  or  estate  thereiT" 
to  be  administered  upon  or  within  the  juris- 
diction of  this  court.  (0)  Your  oetitioner  is 
interested  in  said  final  order  made  herein  ap- 
pdnting  the  aald  J.  W.  McCown  administra- 
fi4  L.  R.  A. 


tor  of  the  estate  ci  the  said  James  M.  ISayyt, 
aud  is  and  will  be  injured  thereby.  Ths 
said  final  order  and  said  letters  of  admin- 
istration so  made  and  granted  are  illegal, 
null,  and  void,  and  this  court  was  wiifaout 
jurisdiction  to  isdue  the  same.  Under  the 
authority  of  the  said  illegal  appointment  the 
said  J.  W.  McCown  has  alreudy  put  your 
petitioner  to  great  inconvenience,  cost*,  and 
expense  by  tlie  institution  of  the  said  vexa- 
tious suit  fur  damages.  Said  J.  W.  McCown 
has  and  can  have  no  power  or  authority  to 
cDuimenee  or  prosecute  the  said  action  for 
damages,  which  said  action  can  only  be 
brought  by  the  party  and  in  the  manner 
prescribed  in  }  2316  of  the  Revised  Statutes 
11Sl):i)  of  South  Carolina.  JCven  if  said  un- 
liquidated claim  for  dama^  was  a  valid 
claim, — which  it  is  D0t« — such  claim  is  not 
an  asset  of  the  estate  of  the  said  James  M. 
Mayo.  Wherefore  your  petitioner  prays 
tliut  the  said  final  order  appointing  the  suid 
J.  W,  McCown  administrator  be  vacated  and 
set  aside,  and  the  said  letters  of  administra- 
tion issued  to  him  be  revoked  and  canceled."* 

ilr.  W.  Hvsor  Tltasimona,  for  appel- 
lant: 

There  was  error  in  holding  that  a  probate 
court  of  this  state  can  appoint  an  adminis- 
trator to  sue  for  an  alleged  wrongful  killing 
of  a  resident  of  another  state  without  prop- 
erty here. 

'rhe  right  of  action  given  by  Lord  Camp- 
bell's act  does  not  constitute  a  part  of  the 
estate  of  decedent. 

Our  probate  courts  have  no  jurisdiction 
or  control  over  the  estate  of  a  nonresident, 
unless  a  part  of  the  estate  is  in  this  state. 

Reed  V.  NoTtheoattrH  B.  Co.  37  S.  C.  63, 
16  S.  E.  280;  Stewart  v.  Baltimore  O.  R. 
Co.  Ifi8  U.  S.  44S.  48  L.  ad.  637,  18  Sup.  Ct. 
Rep.  105. 

The  domages  recovered  are  no  part  of  the 
estate  of  the  deceased,  and  cannot  pass  1^ 
his  will  or  be  reached  by  his  creditors. 

Martin  r.  Baltimore  ((  O.  R.  Co.  151  U.  S. 
673,  sub  ttom.  Gcrling  v.  Baltimore  d  O.  R. 
Co.  38  ed.  311,  14  Sup.  Ot.  Rfp.  533; 
11  Am.  £  Ei^.  Enc.  law,  2d  ed.p.834;8  Am. 
k  Eng.  Enc.  Law,  2d  ed.  p.  830:  Berry  v.  8t. 
Joseph  d  ir.  R.  Co.  29  Kan.  420 ;  Hubbard 
V.  Chicago  N.  W.  R.  Co.  104  Wis.  160,  80 
N.  W.  454;  Bradley  v.  Missouri  P.  B.  Co.  61 
Neb.  653,  71  N.  W.  282. 

The  right  of  action  not  being  part  of  the 
estate  of  the  nonresident  decedent,  and  there 
being  no  property  of  said  decedent  within 
the  state,  the  pr<»Hite  court  was  without  ju- 
risdiction to  grant  the  letters. 

Adminintration  is  defined  to  be  the  man-- 
agement,  by  appointment  of  a  court,  of  an 
intestate's  estate. 

Rouvier,  Law  Diet.;  Jacob,  Law  Diet.; 
Croswell,  Exrs.  30. 

The  existence  of  assets  is  a  banis  of  ad- 
mints^tion  in  the  case  of  nonresident  de- 
cedents. 

11  Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  762, 
note. 

Mayo's  administrator  in  Florida  could 
bring  an  action  here  under  our  statute,  even 
if  Mayo  left  no  property. 
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Memphit  d  C.  Packet  Co.  v.  Pihey,  142 
Ind.  304,  40  N.  E.  fi27;  MiaaouH  P.  JL  Vo. 
r.  Itradtejf,  51  Neb,  6U6,  71  K.  W.  283. 

Administration  implies  death  and  goods 
to  be  adminiflteied. 

11  Am.  A.  Eng.  Enc.  Law,  2d  ed.  p.  741. 

The  risht  of  action  is  not  a  part  of  the 
OBsets  of  the  dereased  person,  but  is  the 
property  of  "liviug  persons,"  consequently 
the  cases  elsewhere  which  hold  such  rights 
<tf  action  alone  euflieient  to  support  admin- 
IstraUon  h<dd,  in  effect,  that  a  probate  court 
may  base  administration  upon  the  assets 
of  a  living  person,  which,  under  Moore  v. 
Smith,  11  Rich.  L.  MQ,  73  Am.  Dec.  122, 
cannot  be  dcme. 

There  is  respectable  authority  for  the  po- 
sition that  nonresidents  witliout  property 
are  not  protected  by  Lord  Campbell  s  act. 

Dtui  T.  Penn$]/lvttnia  R.  Co.  181  Pa.  S25, 
37  Atl.  558 :  Brwmigon  T.  Unio»  Gold  if  in. 
Co.  03  Fed.  164. 

The  administrator'  to  sue  in  a  case  like 
that  before  the  court  is  the  nonresident  ad- 
ministrator,— the  administrator  of  the  dom- 
icil, — for  he  is  the  only  a^inistrator  who 
can  sue. 

Dial  T.  Gary,  14  S.  C.  579,  37  Am.  Rep. 
737 ;  Heyteard  v.  WitttcmB,  57  8.  a  241.  3d 
8.  E.  503;  Purrle  t.  Wkith^d.  49  Vt.  187; 
Wilkina  r.  B'tett,  108  U.  S.  250,  27  L.  od. 
718,  2  Sup.  Ct  Rep.  641 ;  Wilson  v.  Keeh, 
34  S.  C.  545,  32  S.  E.  702 ;  Tj/er  T.  Charles- 
ton Rice  Alillitig  Co.  32  S.  C.  S98,  10 
S.  E.  1067;  Denniok  v.  Central  R.  Co. 
103  U.  S.  11.  26  L.  ed.  431);  J/empAt« 
4  C.  Packet  Co.  v.  Pik^}/,  142  Ind.  304.  40 
N.  E.  627 ;  JefferBonvCtte,  M.  &  I.  R.  Co.  T. 
Bendrioks,  41  Ind.  48;  Canton  R.  d  Transit 
Co.  V.  Shacktet,  110  111.  232,  10  N.  E.  896; 
McCarty  V.  Keto  York,  L.  E.  d  W.  R.  Co.  62 
Fed.  437;  8  Am.  A.  Eng.  Enc.  Law,  2d  ed. 
pp.  903,  904. . 

Appellant  is  vitally  interested  in  the  va- 
lidity of  this  adminiatratitni.  It  was  not  a 
party  to  the  proceedings  culminating  in  the 
void  fcdministratitHi,  cannot  attacic  the  same 
collaterally  in  the  damage  suit,  and  has  pur- 
sued the  proper  method  to  revt^  this  ille- 
gal administration. 

Hankinaon  v.  Charlotte,  C.  d  A..  R.  Co.  41 
S.  C.  17,  19  S.  E.  200;  Hendria  v.  Boldcn, 
58  S.  C.  495.  36  S.  E.  1010;  Hartley  v. 
Olover,  5A  S.  C.  69,  S3  S.  E.  796;  Moore  v. 
Bmith,  11  Rich.  L.  669,  73  Am.  Dec.  122; 
Bradley  v.  Mitaouri  P.  B.  Co.  51  Keb.  653, 
71  N.  W.  282. 

The  invalidity  of  these  letters  could  not 
be  collaterally  attacked  in  the  damage  suit, 
because,  though  void,  the  defect  does  not  af- 
Grmatively  appear  on  the  face  of  the  record. 

Hankinson  v.  Charlotte,  C.  d  A.  R.  Co.  41 
S.  0.  17,  19  S.  £.  206;  Hendria  t.  Holden, 
58  S.  C.  496.  36  S.  £.  1010;  Overhy  v.  Gor- 
don, 177  U.  S.  214,  44  L.  ed.  741,  20  Sup.  Ct. 
Rep.  603;  12  Enc.  PI.  ft  Pr.  196  et  aeq. 

Section  04  of  the  Code,  and  the  following 
eases,  lay  down  the  rule  that  the  proper 
method  to  sttack  the  validity  of  the  grant 
of  administrntion  in  by  motion  In  the  cane: 

Ex  parte  White,  38  S.  C.  41,  16  S.  E.  286; 
Sa  parte  Craft;  28  8.  0.  281,  5  S.  E.  718j 
.54  U  R.  A. 


Gardner  v.  Chatham,  37  S.  a  73»  1«  S.  E. 
308;  Drake  v.  Hteadman,  46  8.  C.  41N>,  24  S. 
K  458 ;  Crocker  v.  Allen,  34  S.  C.  4«2,  13  & 

E.  650;  Snllivan  t.  Bhell.  36  8.  0.  S78,  15 
S.  E.  722;  Parr  v.  Lindler,  40  S.  C.  1»3,  18 
8.  E.  (t:iU;  Bandera  v.  i'rioe,  56  8.  C.  1,  33  S. 
£.  731. 

ileaara.  WUoox  Sc  Wilcoz,  aJso  for  ap- 
pellant: 

The  appointment  of  an  administrator  of 
a  deceased  by  a  Judee  of  probate  in  tbit 
state,  without  the  exiatemx  of  one  of  the 
two  jurisdictiona]  prerequisites,  either  resi- 
dence or  property,  is  void  if  the  juriadictiott- 
al  defects  appear  on  the  face  <h  tba  record, 
and  voidable  if  they  do  not  appear. 

Code.  S  39. 

It  cannot  be  argued,  because  an  adminis- 
trator is  authori»d  to  bring  a  auit  for  a 
widow  and  children,  that  he  acquires  any 
such  title  in  the  proceeds  aa  to  give  then 
tlie  character  of  useta. 

Reed  v.  Horiheaatem  S.  Co.  37  S.  C.  55, 
16  S.  E.  289. 

Every  case  holding  that  a  foreign  admin- 
istrator cannot  seek  the  juriadiction  of  an- 
other state  is  baaed  on  the  reasonitw,  not 
that  lie  is  a  fordgner  and  an  alien,  but  that, 
in  addition  to  his  being  so,  he  is  attempting 
to  meddle  with  assets  of  an  estate  withii 
the  jurisdiction  of  a  state  foreien  to  his  ap- 
pointment, which  must  look  after  its  own 
creditors  in  the  administration  of  assets. 
In  a  suit  under  Lord  Campbell's  act.  by  & 
foreign  administrator,  no  such  situation 
exists,  and  this  reason  exists  in  every  casa 
which  holds  that  a  foreign  administrator 
cannot  sue. 

Reynolds  v.  T'ominee,  2  Brev.  59. 

An  administrator  of  &Iayo  in  the  state  o( 
Florida,  properly  appointed,  could  sue.  in 
this  state,  for  the  death  of  Mayo,  under 
Ijord  Campbell's  act. 

Brown  v.  Idmiaville  d  Jf.  R.  Co,  07  Kr. 
228.  30  S.  W.  039 ;  Perry  v.  8t.  Joseph  d  W. 
R.  Co.  29  Kan.  420 ;  Jeffttraonville  R.  Co.  r. 
Sxcayne.  28  Ind.  477;  Blakely  v.  Frmsicr,  M 
S.  C.  165. 

Meaars.  O.  A.  Woods,  B.  W.  a.  SUpp. 
Oeorce  OaUatlr,  and  B.  A.  BnirCord,  for 

respondent : 

A  foreign  administrator  cannot  sue  in 
this  state. 

Dial  V.  Tappan,  20  S.  C.  167;  Z>!oJ  ?. 
Gary,  14  8.  C.  573,  37  Am.  Rep.  737 ;  Hamil- 
ton V.  Lery,  41  S.  C.  374,  19  S.  E.  610;  Pol- 
lock V.  Carolina  Intrratate  Bldg.  <6  £».  J.s«. 
48  S.  C.  74.  25  S.  E.  977 :  Patteraon  v.  Pa- 
gan, 18  S.  C.  684 ;  Dixtm  v.  Bamaay,  \ 
Cranch.  310,  2  L.  ed.  453. 

A  nonresident  cannot  obtain  Inters  of  >A- 
ministration  in  this  state. 

Bwkhim  r.  PinkhusaoJm,  68  S.  C.  4^,  31 
8.  E.  908. 

A  death  claim  is  sul^clent  assets  to  con- 
fer jurisdiction  on  the  courts  of  rtatee  when 
the  death  occurs  and  the  defendant  reMde«. 
without  refnence  to  the  place  of  reudHior 
of  the  deceased. 

Sfcrkle  V.  Bennington  Twp.  08  Mich.  US. 
35  N.  W.  846;  Hartford  d  N.  H.  R.  Co.  ». 
Andrews,  30  Conn.  213;  Morris  r.  Clucann. 
B.I.d  P.  B.  Co.  65  Iowa,  729,  54  Am.  Rep. 
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ta.  23  N.  W.  143;  Pinney  t.  UoOregory,  102 
iMis».  186;  UoUra  V.  i*coplo  VM  of  Uoltra, 
[f3  111.  226;  OrtaiMiM  v.  (Mncoid,  111  Ala. 
If 72,  20  ^o.  437;  Lanp  T.  i/o«cton,  W.  Street 
■4  P.  Ferry  It.  Co.  75  Hun,  151,  27  N.  Y. 
£upp.  00;  LeovariJ  v.  Columbia  Hieam  Nav. 
'  Co.  84  N.  Y.  48.  38  Am.  Rep.  4Ud;  Dennick 
T.  Central  K.  Co.  103  U.  S.  21,  26  L.  ed.  443; 
UiMouri  P.  K.  Co.  v,  Brwiiey,  61  Neb.  5U6, 
71  N.  W.  283:  Broun  r.  Louiavitle  d  N.  R. 
Co.  97  Ky.  228,  30  S.  W.  639;  Bittekint  t. 
St.  Foul,  M.  <C  Jf.  R.  Co,  44  Minn.  S,  46  M. 
W.  79 ;  Findlup  t.  Cfttcaao  4  O.  T.  K.  Co. 
106  Mich.  700,  64  N.  W.  732;  Woenier,  Am. 
Law  of  Administration,  fi  206,  pp.  440.  441. 

The  probate  court  ia  not  an  inferior  oourt, 
and  it  has  excluaive  juriadfctioo  in  matters 
<d  administration. 

Peiiffnt  y.  Fergumm,  6  Bicli.  Eq.  380; 
Ex  parte  White,  38  &  C  4ff,  16  S.  B.  286; 
ittate  ear  r^.  Burnett  T.  Bnmeide,  33  S.  C. 
270.  11  8.  R.  767;  Hnnkinean  v.  Charlotte, 
C.it  A.  R.  Co.  41  6.  C.  IS,  19  S.  £.  206. 

Wfaen  the  administration  is  absolutely 
vcdd,  a  defendant  in  a  case  like  this  will  be 
allowed  to  move  to  have  it  so  declared;  but 
where  it  is  merely  voidable  the  petitioo  will 
not  b«  Mitertained,  because  payment  to  an 
administrator  nnder  an  appointment  valid 
in  its  face  will  protect  the  defendant  from 
further  demand. 

Woerner,  Am.  Law  of  Administration, 
9  272  ;  Unlmes  v.  Oregon  «£  C.  R.  Co.  7  Sawy. 
380,  6  Fed.  S23;  Blahely  v.  Fraxier,  20  S.  C. 
154. 

Jom*^  delivered  the  opinion  oi  the 
i-oiirt : 

This  is  an  appeal  from  the  judgment  of 
the  circuit  court  afBrming  the  judgment  of 
the  probate  court  of  Florence  coiintjr,  which 
refused  to  reroke  letters  of  administration 
granted  to  J.  W.  McCown  as  administrator 
of  Jame<t  M.  Mayo,  deceased.  James  M. 
Mayo  died  intestate  in  Florence  county, 
>iouth  Carolina,  on  the  12th  day  of  .June, 
1897.  Letters  of  administration  on  the  es- 
fate  of  Mayo  were  granted  to  McCown  by 
ibc  probate  court  of  Florence  county  on  the 
16th  day  of  December,  1807.  The  adminis- 
trator commenced  an  action  against  the 
N'ortheantern  Railroad  Company  on  the  27th 
•lay  of  December,  1897,  under  the  statute 
oommtmly  referred  to  as  "J^ord  Campbell's 
Act"  for  damages  for  the  slleged  wrongful 
killing  of  said  inteatnte  hy  the  said  com- 
pany Tn  Florence  coimty.  The  said  railroad 
>-oDipany  answered,  denying  the  allseed  neg* 
ligence,  and  subsequently  Uie  cause,  on  mo- 
tion, was  transferred  to  Williamsburg  coun- 
ty for  tiial.  Then  on  the  29th  day  of  Jan- 
uary. 1900,  the  railroad  company  made  this 
ipplieation  for  revocation  of  the  grant  of 
administration  on  the  ground  that  the  pro- 
hate  eonrt  was  without  jurisdiction  in  Uiat 
■iaid  Mayo  was  a  resident  of  Florida  at  the 
tiiM  of  his  death,  and  owned  no  estate  in 
South  Carolina  for  administration.  The 
probate  court,  refusing  the  revoke,  held:  (1) 
That  the  order  granting  administrntion  was 
valid  on  its  face,  since  it  recited  the  juri<4- 
•licti<Hi  of  facta  contested,  and  that  the  rail- 
.-.4  1*  IL  •- 


road  company  had  no  such  interests  aa  would 
support  Its  attack  upon  the  judgment  of 
the  probate  court;  and  (2)  that  upon  the 
facts  stated  in  the  petititMi  of  the  railroad 
company,  that  Mayo  was  not  a  resi- 

dent of  this  state,  but  was  killed  by  a  rail- 
road train  at  Florence,  South  Carolina,  while 
passing  through  this  state,  and  that  he  left 
no  assets  in  this  state  to  be  udmiaistrated 
other  than  the  right  of  suit  given  to  the 
administrator  by  |S  231S  and  2316  of  the 
Revised  Statutes,  the  probate  court  of  Flor- 
ence county  had  jurisdiction  to  issue  letters 
of  administration,  as  such  right  of  action 
was  a  suflicient  property  to  authorize  the 
appointment  of  an  administrator.  The  cir- 
cuit court  on  appeal  held  that  the  railroad 
company  had  the  right  to  move  for  revoca- 
tion ot  the  a«lminiBtration,  but  affirmed  the 
judgment  of  the  probste  court  on  the  second 
ground.  Wc  are  now  to  consider  these  quea- 
tions. 

1.  We  notice  as  flrst  in  logical  order 
whether  the  Northeastern  Railroul  Company 
had  the  right  in  tliese  proceedings  to  attack 
the  grant  of  administnition  by  the  probate 
court.  Tn  this  matter  we  agi«e  with  the 
view  taken  by  the  probate  court.  The  pro- 
bate court  is  a  court  of  record,  and  has  ju- 
risdiction of  the  grant  of  letters  of  adminis- 
tration. Section  40  of  the  Code  of  Proced- 
ure expressly  enacts  as  follows:  "The  ju- 
risdiction assumed  by  an;  probate  court  in 
any  case  so  far  as  It  depends  on  the  place 
of  residence,  or  the  location  of  the  estate, 
shall  not  be  contested  in  any  suit  or  pro- 
needing  whatever,  except  in  an  appeal  from 
the  probate  court  in  the  original  case  01 
when  the  want  of  jurisdiction  appears  011 
the  record."  It  Is  also  provided  in  (  67 
of  the  Code  of  Procedure  that  "any  person 
interested  in  any  final  order,  sentence,  01 
decree  of  any  probate  court,  and  consider- 
ing himself  Injured  therel^,  may  appeal 
therefrom  to  the  circuit  court  .  .  .  with- 
in fifteen  days  after  notice  of  the  decision 
appealed  from."  The  usual  citation  to  kin- 
dred and  creditors  was  given  in  the  proceed- 
ings to  appoint  the  administrator,  and  the 
Northeastern  Railroad  Company,  hy  the 
ser^nce  of  the  complaint  alleging  the  order 
of  appointment,  received  actual  notice  of 
the  ordifr  eleven  days  after  it  was  granted, 
but,  as  it  does  not  appear  that  the  said  com- 
pany was  made  a  party  to  said  proceedings, 
we  will  not  hold  that  it  was  compelled  to 
appeal  therefrom,  or  be  bound  thereby  for 
failure  to  appeal.  Witte  Brof.  v.  Clarice. 
17  S.  C.  323.  The  railroad  company,  how- 
ever, wad  not  eMitled  to  be  made  a  party 
to  such  proceedings.  It  was  neither  next  of 
kin,  distributee,  nor  creditor  of  Mayo,  the 
intestate,  and  therefore  does  not  fall  within 
the  class  of  those  interested  in  the  grant  of 
administration.  Tts  relation  to  the  adminis. 
tration  was  only  as  a  defendant  In  a  suit  for 
damages  by  the  administrator,  and  its  only 
interest  is  to  defeat  the  action.  Every  debt- 
or to  iin  intestate's  eF>tat«  would  have  a 
similar  interest  to  defeat  administration, 
but  we  are  not  awnre  that  a  debtor  was  ever 
heard  in  a  probate  court  in  opposition  to 
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proeeediiigB  tat  admlnistraUon  of  his  ered- 
Itor's  MLute.  By  analogy  the  potdliou  of 
the  Northeastern  Kailroiul  Conipuny  u  no 
bettw  in  thin  regnrd  than  it  would  be  if  it 
were  a  dehtor  to  the  estate  of  Mxyo.  JCe 
Hardy,  »5  Minn.  I0:i,  28  N.  W.  210;  Record 
V.  Howard,  58  Me.  225;  Cummtnpf  tr.  Uady- 
don,  147  Matu*.  21,  lU  N.  K  7:J4.  The  «f- 
fectf  therefore,  of  9  -(9  of  the  Code,  mipra,  is 
to  exempt  the  |iid^ment  of  the  probate  court 
in  eo  far  as  jurisdiction  depends  on  re>d- 
dencc  of  the  intestate  or  the  location  of  as- 
sets from  any  attack  by  ilie  Nurtheaalern 
Railrond  Coinpuny,  except  for  want  of  ju- 
risdictitm  ap[>eKring  on  the  record,  Buch 
want  of  jiirmdiction  does  not  ap(>eur  on  Die 
record.  The  petition  for  administration  al- 
Itged  thnt  Mayo  departed  this  life  intestate 
on  the  lith  day  of  June,  181)7,  in  the  county 
and  city  of  Klorenoe,  South  Carolina,  and 
did  not  allege  that  he  was  a  resident  of  any 
other  stole.  The  petition  also  alleged  that 
Mayo  left  no  personal  property  within  the 
jurisdiction  of  the  probate  court  of  Florence 
county,  but  did  not  all^e  whether  he  left 
toy  other  estate  either  in  Florence  county,' 
or  elsewhere  in  the  state,  except  the  rif^ht 
of  action  for  neplifient  killing  of  Uie  intes- 
tate, which  the  petition  alleged  survived  for 
the  benefit  of  his  widow  and  children  named, 
and  could  only  be  prosecuted  hy  the  admin* 
istrator.  The  order  granting  administra- 
tion recites,  "Whereas,  James  M.  Mayo,  late 
of  Florence  county,  deceased,  died  intestate, 
having  whilst  he  lived  and  at  the  time  of 
bis  death  divers  goods,  rights,  and  ereillts 
within  the  state  aforesaid,"  etc.  It  could 
not,  therefore,  be  said  that  want  of  juris* 
diction  appears  on  the  face  of  the  record 
for  leaving  out  of  connideration  whether 
there  was  any  estate  for  administration,  and 
leaving  out  of  consideration  whether  the 
right  of  action  under  the  statute  is  a  sur- 
viral  one,  or  whether  lueh  right  of  action 
alone  would  eonstltute  a  sufRctent  asset  or 
property  to  warrant  adml nitration  In  this 
state.  8tni  the  finding  that  James  M.  Mriyo 
•was  ft  resident  of  Florence  county.  In  this 
state,  at  the  time  of  his  death,  would  au- 
thorize administration,  Her.  Stat.  |{  2001. 
2023.  The  statutes,  relating  to  the  grant 
of  letters  of  administration  are  as  follows: 
"In  ease  any  person  die  intestate,  the  judge 
of  probate  of  the  county  where  the  intestate 
resided,  or  he  having  no  retttdence  within 
the  state  fn  the  county  where  the  j^eater 
part  of  his  estate  may  be,  shall  grant  let- 
ters of  administration  of  the  goods,  chattels, 
rights  and  credits  of  such  pernon  deceased  to 
his  or  her  relatives  In  the  followinir  order," 
etc.  Rev.  ftnt.  Iflfl-?.  SS  2001  nnH  202,1  com- 
bined. 'The  granting  of  administration  of 
t^e  estate  of  any  deceaf>ed  person  shall  be- 
Img  to  the  judge  of  probate  of  the  county 
where  such  person  was  last  an  Inhabitant: 
but  if  such  person  was  not  an  inhnhitant  of 
this  state  the  same  shall  belong  to  the  judge 
of  probate  in  any  county  in  which  the  great- 
er part  of  his  or  her  estate  may  be."  Code. 
S  30.  It  thus  appears  that  re^dencc  in 
Florence  county  alone  appearing  on  the  face 
of  the  record  waa  aufficient,  under  {  49,  tu- 
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pro,  to  justtfly  dismiiMl  of  appdlaaft 

petition  for   reroealion.  This  particalar 

Jiueation  is  not  to  be  regarded  as  ai- 
eeted  by  the  following  recital  in  tht 
decree  of  tlie  circuit  court:  "The  fact 
is,  Mayo  was  at  tlie  time  iA  ttit 
death  a  resident  of  the  state  of  Fiwida,  and 
Uiat  was  admitted  by  counsel  for  the  ad- 
ministration, as  well  as  by  the  plewliags." 
Tliis  waa  a  miaapprehension  Ly  the  etieoit 
court.  The  pleadings  by  the  wlmimstntor 
lesisUng  tlie  application  for  revocatxai  ol 
his  letters  distioutly  declare,  "Not  admitting 
any  oi  tlie  allegations  of  the  petition  [for 
revocation]  upon  which  the  said  onier  u  I 
iMsed  whicli  do  not  appear  on  the  face  of  I 
tlia  record  of  the  said  proceedings  in  the 
court  resulting  in  the  judgment  appoinling 
him  such  administrator,  and  reserving  ike 
right  to  annwer  the  same,"  and  then  pro- 
ceeds to  state  four  grounds  why  the  petitioo 
should  be  disioiiweu  upon  the  record  in  the 
probule  couil.  Then  as  a  Qfth  ground  for 
disiuissal  the  administrator  alleged  that, 
"even  if  all  the  allegatioos  of  the  petium 
be  taken  as  true,  it  appears  im  ttw  bt» 
thereof  that  re^tpondeot's  intestate  left  sofll-  I 
cieut  property  within  the  jurisdietioo  of  thii 
court  to  confer  jurisdiction  to  grant  said  let- 
ters," etc.  It  IS  only  with  reupect  to  tkia 
last  ground,  which  is  in  the  nature  of  a  ito-  . 
uuirrer  lo  the  petition,  that  it  can  with  ju-  I 
tice  be  said  tliat  the  administrator  admiti 
that  Mayo  was  not  a  resident  of  the  state- 
Uuth  before  the  probate  eourt  umI  the  cir- 
cuit court  the  counsel  ftor  the  admiaistrs- 
tor  contended  that  on  the  faee  of  (he  record 
in  the  prolmte  court  in  tlie  prooeeillngs  far 
appointment  of  the  administrator  mo  wart 
01  jurisdiction  appeared,  and  that  the  North- 
eastern Kailrood  Company  had  not  such  in- 
terest as  warranted  Its  attack  npoa  lodt 
judgment,  and  the  queaUon  waa  indqteiideiit 
of  the  next  question  diseuned,  and  to  be  de- 
termined by  the  reoord  in  the  Mifbial  pro- 
ceedings. 

2'.  On  the  other  questim  we  agree  vitk 
the  circuit  court  that,  the  right  of  aetiai 
under  the  statute  being  enforceable  only  ti^ 
the  administrator  of  the  intestate,  was  war* 
rant  for  the  grant  of  admlnistraUfm  by  tie 
probate  court  of  Florawe  county,  whare  ths 
intestate  was  killed,  and  where  the  railroad 
company  charged  with  the  n^igent  Idlliig 
had  its  residence,  even  though  the  intestate 
was  not  a  resident  of  this  state,and  owned  bo 
estate  for  ordinary  administration  in  tbi> 
state  at  the  time  of  his  death.  In  ao  hold- 
ing we  agree  alM  with  the  circuit  eonit  and 
the  contention  of  appellant  that  the  act  ii 
question  Is  not  a  revival  of  the  oM  eanie 
of  action  which  belonged  to  the  intestate, 
hut  creates  a  new  cause  cmT  action  for  tlie 
benefit  of  the  person  named.  This  Isat  poiat 
is  only  incidentally  involved  in  the  appeal, 
since  the  circuit  court  so  holds,  and  ao  sp- 
peal  is  from  that  ruling;  bnt,  as  the  appri- 
■ant  relies  on  this  propositlmi  aa  the  major 
premise  of  the  argnment  for  reveraal,  ve 
tice  it.  The  language  of  the  statute  is  a* 
follows: 

"Sec.  2315.  Whenever  the  death  of  a  per 
S4HI  shall  1m  cauaed  hy  the  wrongfnl  aot,  neg- 

Digilized  by  Google 


1901. 


06A 


\wX,  or  default  of  another,  and  tbo  act,  neg- 
lect^ or  default  is  such  aa  would  If  deaili 
bad  not  enaued  have  entitled  the  party  in* 

J'ured  to  maintain  an  action  and  recover 
amages  in  reapeot  tbereof,  then,  and  in 
every  such  unite,  tlie  ^rson  or  corporation 
who  would  have  been  liable  if  deatli  bad  not 
ensued  shall  he  liable  to  an  action  for  dam- 
ages notwithstanding  the  duatli  of  the  per- 
son injured,  althou^  the  death  shall  have 
been  caused  under  circunuitauces  as  malte 
the  killing  in  law  a  felony. 

"Svc.  tM^  Every  such  action  shall  be 
tta  tlie  benetit  of  the  wife,  husband,  parent, 
and  children  of  the  person  whose  death  nhall 
have  been  so  caubed;  and  if  there  be  nune 
such  then  for  the  benetit  of  the  heirs  at  law 
or  diatributees  of  the  person  whose  death 
shall  have  been  bo  caused  as  may  be  de- 
pendent on  him  for  a  support,  and  shall  be 
brought  by,  or  in  the  name  of,  the  executor 
or  administrator  of  such  person,  and  in 
every  such  action  the  jury  may  give  such 
damages  as  they  may  think  proportioned  to 
the  injury  resulting  from  such  death  to  tlie 

e.rtieii  respectively  for  whom  and  for  whoete 
nefit  such  action  shall'  be  brought,  and 
the  amount  so  recovered  shall  be  divided 
among  tlie  before-mentjoned  parties  io  such 
shares  as  they  would  have  been  entitled  to 
If  the  deceased  had  died  intestate  and  the 
amount  recovered  bad  been  personal  assets 
of  his  or  her  estate. 

"Sec  2317.  All  .  such  actions  must  be 
brought  within  two  years  from  the  death 
of  such  person,  and  the  executor  or  admin- 
istrator  plaintiff  fn  the  action  shall  be  li* 
able  to  costs  in  ease  there  lie  a  verdict  for 
the  defendant  or  nonsuit,  or  discontinuance 
out  of  the  goods,  chattels,  and  lands  of  the 
testator  or  Intestate  If  any,  and  if  noue 
tlien  out  of  the  proper  ^oods  and  chattels 
of  such  executor  or  administrator. 

"See.  2318.  The  provisions  of  the  three 
last  prer«dlng  sections  shall  not  apply  to 
any  rnse  where  the  person  injured  nas  for 
such  Injury  brought  acti<m  which  has  pro- 
eeeded  to  trial  and  final  Judgment  before 
his  or  her  death." 

In  the  case  of  Price  v.  Richmond  <£  D.  R. 
Co.  33  S.  C.  G5(i,  12  S.  E.  413,  the  court  held 
it  competent  for  the  defendant,  in  order  to 
defeat  the  action  1^  the  administrator,  to , 
introdure  in  evidence  a  release  tm  the  in- 
jury, executed  by  the  Intestate  In  his  life- 
time, on  the  ground  that  whatever  would 
hare  barred  the  intestate  of  recovery  had 
he  lived  and  brought  action  vould  bar  his 
administrator;  and  on  page  562,  33  S.  C, 
and  page  414,  12  S.  E.,  the  court  used  this 
language:  "If  the  purpose  wns  to  create  a 
new  and  independent  cause  of  action,  it  is 
a  little  ringiilar  that  the  legislature  should 
expremly  provide  as  It  has  done  in  {  2180 
[i  2318,  gupra]  for  the  defeat  of  one  cause 
of  action  accruing  to  one  person  by  the  en- 
forcement of  another  cause  of  action  which 
luid  accrued  to  another  person;"  but  Uie 
court  did  not  deem  it  necessary  to  decide 
'Srhether  the  stntute  ^vea  a  new  cause  of 
actitm,  or  simply  continues  the  original 
cause  of  action  accruing  to  the  party  in- 
jured, which  wobld  oUierwise  terminate 
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with  his  life,  enlarging  its  scope  so  as  to 
embrace  compensati'ui  lor  tiie  injury  result- 
ing from  the  death"  In  the  case  of  Reed 
V.  l/orthea$tem  H.  Co.  S7  S.  C.  4^.  16  S.  E. 
28U,  the  court  held  that  the  adminiatrator 
could  maintain  action  under  the  statute  not- 
withstanding the  death  of  tlie  intestate  was 
iubtantaaeous.  The  circuit  court  hud  ruled 
to  the  contrary  on  the  ground  that  under 
the  statute  tlie  right  of  acliun  was  not  a 
new  action,  but  a  revival  of  such  action  as 
the  intestate  bod,  and,  inasmuch  as  the  in- 
testate's death  was  instantsneou-^  he  liad, 
while  living,  no  cause  of  action.  Still  the 
coui-t  did  not  expressly  decide  whether  the 
right  of  action  was  a  new  cause  of  action 
or  a  revival  of  the  right  of  action  had  by 
the  intestate,  although  the  follou-ing  lan- 
guage by  Mr.  Justice  Pope  -at  page  £3,  37 
£j.  C,  and  page  2U1,  16  S.  E.,  would  aeero 
to  imply  that  the  court  thought  the  action 
was  a  new  one:  "That  the  act  requires  the 
personal  representative  (adininiiitrator  or 
executor)  to  sue,  need  not  trouble  us.  The 
legislature  could  as  well  impoite  that  duty 
on  the  sherilT  or  coroner.  The  proceeds 
recovered  are  not  for  creditors  or  the  fam- 
ily generally,  or  for  the  logatees,  but  are 
strictly  conllned  to  certain  members  of  the 
family  of  the  deceased."  In  tlie  case  of 
Lilty  V.  Charlotte,  C.  tC  A.  H.  Co.  32  S.  C. 
142,  10  S.  £.  U32,  the  court  held  it  e<wiential 
to  a  cause  of  action  under  this  statute  to 
allege  tliat  the  intestate  left  surviving  him 
a  wife,  or  children,  or  parents,  or  that  the 
action  was  for  their  benefit;  and  that  to 
allow  an  amendment  alleging  such  facts 
would  entirely  change  the  nature  of  the  ac- 
tion alleged  in  the  complaint.  And  in  the 
case  of  Nohrdtm  v.  Northeaatem  It.  Co.  69 
H.  C.  107,  37  S.  E.  228,  the  court  held  that, 
in  estimating  damages  under  this  statute, 
the  jury  could  consider  tiie  woiiniled  feelings 
of  the  beneftdaries  named  resulting  from 
the  death  of  the  person  killed  by  the  wrong- 
ful act  of  another. 

This  review  of  decided  cases  shows  that 
the  trend  of  decinions  In  this  state  is 
towards  the  view  that  the  right  of  action 
under  the  statute  is  a  new  one.  and  not  a 
mere  revival.  This  view,  we  think,  is  the 
correct  one.  It  is  trne  that  under  the  stat^ 
ute  the  right  of  action  in  the  administrator 
depends  upon  whether  the  deceased,  if  he 
had  lived,  would  have  had  a  right  to  re- 
cover. Price  V.  Richmond  rf  D.  R.  Co.  33 
S.  C.  650,  12  S.  K.  413,  and  Reed  v.  North- 
eastern R.  Co.  37  P.  C.  42,  16  S.  E.  289. 
Tills,  however,  is  the  statutory  condition 
upon  which  the  richt  of  recovery  tn  the  new 
created  action  is  Mscd,  and  does  not  indi- 
cate that  the  old  cause  of  action  is  revived 
or  carried  forward  into  the  new.  The  ab- 
sence of  any  words  showing  expresfdy  or  by 
necessary  implication  an  intention  tomake 
the  action  a  survival  one  indic^itea  a  con- 
trary intent;  for,  in  the  absence  of  such 
words,  the  rule  of  the  common  law  that  ac- 
tions etr  di^Heto  die  with  the  death  of  the 
iTijured  person  operates.  Tn  the  next  place, 
the  damages  recoverable  are  for  only  such 
injury  as  results  from  the  death  to  the  par- 
ties for  whose  benefit  the  actifHL4B  broi^t. 
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whereat,  if  It  were  intended  as  a  survival 
action,  the  recovery  would  very  likely  have 
been  confined  to  damages  for  the  lu«s  and 
auU'eriiig  of  the  perwin  direcUy  injured. 
The  object,  Kopc,  and  measure  of  damages 
in  tlie  new  statutory  action  are  wholly  dif- 
ferent fioni  the  action  as  it  would  stand  un- 
der the  common-law  action  revived.  The 
appellant  concedes  that,  if  the  aetion  merely 
survived  tlie  intestate,  the  cause  M  action 
would  be  a  sufficient  asset  to  warrant  ad- 
ministration, hut  the  contention  is  that,  the 
action  not  being  a  mere  revival  of  the  orig- 
inal action,  but  a  wholly  new  action,  such 
right  of  action  in  the  admioistration  for  the 
benefit  of  the  statutory  beneficiaries  is  not 
an  asset  or  property  of  the  intestate  upon 
which  administration  could  be  gi-anted.  It 
is  doubtless  true,  as  a  general  proposition, 
that  the  existence  of  assets  of  the  intes- 
tate in  this  Bt&te  is  essential  to  give  the 
probate  court  jurisdiction  to  grant  admin- 
istratiou  on  the  estate  of  a  nonresident,  and 
it  is  also  true  that  the  usual  meaning  at- 
tached to  the  word  "assets"  is  any  property 
applicable  to  the  payment  of  debts.  But, 
in  view  the  statute  under  consideration, 
a  broader  signiUcation  ought  to  be  given  to 
the  term  "assets,"  so  as  to  include  any  right 
of  action  which  cannot  be  enforced  except  by 
the  administrator,  and  which  is  made  dis- 
tributable by  tlie  administrator  under  stat- 
utory directions.  This  statute  creates  a 
right  whicli  cannot  be  enforced  except  by 
grant  of  administration  somewhere.  It  is 
argued  that  administration  should  be  grant- 
ed in  the  state  where  the  deceased  was  dom- 
iciled,— Florida  in  this  case.  But  it  does 
not  appear  in  the  record  before  us  what  are 
the  statutra  of  Florida  governing  such  a 
case,  and  there  is  no  presumption  that  the 
atatutea  of  Florida  are  like  ours  in  this 
matter.  For  all  we  know  to  the  contrary, 
it  may  not  be  jMwible  in  Florida  to  secu»e 
an  administration  upon  such  a  claim.  And, 
in  case  administration  could  be  obtained  in 
Florida,  the  appointment  there  would  not 
authorize  a  suit  by  the  administrator  in 
this  stfite  in  the  absence  of  a  statute  of  this 
state  permitting  it,  and  there  is  none.  Dial 
T.  Oarj/,  14  S.  C.  673,  37  Am.  Rep.  737,  and 
other  cases  that  might  be  cited.  We  do  not 
think  the  statute  in  question  was  intended 
to  be  dependent  upon  the  statutes  of  any 
other  state  for  its  full  execution,  hut  ia  suf- 
ficient in  itself  to  carry  out  its  object.  To 
bold  that  a  forei^  administration  was 
proper  or  necessary  in  this  case,  when  such 
administration  need  not  he  enforced  in  this 
state,  would  be  to  hold  the  statute  inappli- 
cable to  nonreeldenta,  especially  to  nonresi- 
dents owning-  no  property  in  this  state; 
whereas  we  think  the  statute  is  in  terms 
broad  enough  to  cover  any  person,  resident 
or  nonresident,  with  or  without  property  in 
this  state.  To  give  such  right  ol  action  to 
propcrtyTess  residents,  and  to  deny  tt«  prop- 
ertyless  nonrejddents  would  be  a  dixtinctinn 
which  we  think  was  not  contemplated  by 
the  leffialatnre,  if,  indeed,  such  a  discrimina- 
tion would  he  lawful.  The  ntnttite  is  re- 
medinl.  and  should  be  libftrnlly  fonstnici  so 
aa  to  accomplish  its  object.  We  therefore 
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hold  that  the  statute  creating  a  right  of 
action  which  cannot  be  enforced  except  by 
an  administrator,  and  providing  for  a  spe- 
cial distribution  by  said  administrator  ot 
the  proceeds,  will  warrant  the  probate  court 
of  the  county  where  the  intestate  was  killed 
in  granting  administration  for  the  pur}Kne 
of  enforcing  such  right  of  acticm.  This  view 
is  well  supported  by  authority  in  other  ju- 
risdictions. HiUvhina  y.  St.  iW,  M.  <E  JV. 
R,  Co.  44  AUnn.  5.  40  N.  W.  70;  J^tmUoy 
V.  Chicago  d  G.  T.  R.  Co.  106  Mich.  700,  64 
K.  W.  733;  Woerner,  Am.  Law  ot  Admin- 
istration, i  205.  In  Uie  case  of  Misaouri 
/*.  H.  Co.  V.  Bradley,  51  Keb.  696,  71  N.  W. 
280,  the  court  was  unanimous  in  holding 
that  under  the  authority  of  Mittouri  F.  R. 
Co.  V.  Lewia,  24  Neb.  848.  2  L.  B.  A.  67,  40 
N,  W.  401,  such  a  cause  of  s^tion  is  suffi- 
cient to  warrant  the  granting  of  lettera  of 
administration,  although  the  proceeds  of  the 
action  are  not  to  be  distributed  according  to 
the  usual  course;  but  a  majority  of  the  court 
further  held  that  the -appointment  should 
have  been  made  in  the  domicll  of  the  de- 
ceased nonresident,  rinee  1^  statute  in  Ne> 
braska  an  administrator  duly  apptrinted  in 
any  other  state  could  prosecute  an  action  in 
Nebraska  in  bis  capacity  as  administrator, 
it  being  conceded  by  the  majoritv  holding 
this  last  view  that,  if  the  law  did  not  pn- 
mit  a  suit  by  a  nonresident  or  foreign  ad- 
ministrator, pueh  a  state  of  affairs  would 
fix  the  situs  of  the  claim  in  such  manner 
that  administratiou  must  be  granted  where 
the  claim  could  be  reached,  ^lia  we  under- 
stand to  be  the  holding  of  the  Kebrasks 
court  in  the  case  cited,  which  contains  an 
interestiug  discussion  of  both  sidea  of  the 
question  before  us.  So  far  as  we  have  as- 
certained, there  are  only  two  cases  to  the 
contrary  of  the  view  we  have  announoed: 
Perry  v.  8t.  Joseph  d  W.  R.  Co.  29  Kan. 
420;  and  Jeffernonrille  R.  Co.  v.  Strayne,  26 
Ind.  477,  cited  by  the  appellant.  S'.nce  the 
ailment  wc  have  been  referred  by  appel- 
lant to  the  case  of  Marvin  v.  MaysoiUe 
Street,  R.  rf  Transfer  Co.  49  Fed.  436,  as 
supporting  his  cont«ition,  but  the  case  was 
reversed  by  the  circuit  court  of  appeals  of 
the  sixth  circuit  (8  C.  C  A.  21,  10  U.  S. 
App.  230,  RO  Fed.  01),  which  court  held 
that  the  Kentucky  statute  "giving  the  'per- 
sonal representative'  a  right  of  action  for 
the  \vTongfiil  death  of  his  decedent  will  not 
be  construed  to  confer  such  right  uprni  a  for- 
eign administrator,  contrary  to  the  common 
law  rule  and  the  established  policy  of  the 
state."  See  also  on  this  point,  Louisville  A 
y.  R.  Co.  V.  Brantley,  90  Ky.  297.  28  S.  W. 
477,  49  Am.  St.  Rep.  291.  and  note  on  page 
300.  It  must  be  aaid,  however,  that  in  K»- 
tiicky  the  proceeds  of  such  acti(»  are  assets 
for  creditors,  and  according  to  appellant's 
v\e\r  in  such  case  the  right  of  action  is  an 
asset  warranting  administratiou.  For  this 
reason  we  did  not  cite  the  case  of  Brov* 
V.  Loitispitte  d  N.  R.  Co.  97  Ky.  228,  30  8. 
W.  and  caws  from  other  states  where 
the  right  of  notion  is  held  to  be  a  survival 
of  the  orieinal  action. 

TJif  judgmw*  of  the  Oircuit  Court  is  af- 
firmed. 
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XelTer,  Ch.  J.*  di^aenting: 

While  I  concur  fully  with  Mr.  Justice 

Jtmes  in  some  of  the  views  which  he  pre- 
sentBf  1  cannot  agree  with  him  in  the  con- 
clusion which  he  reaches.  The  fundamental 
inquiry  is  whether  the  probate  uourt  for 
Florence  couuty  had  any  jui-isdiction  to 
grant  letters  of  administration  upon  the 
personal  estate  of  James  M.  Mayo,  deueaued, 
to  J.  W.  ileCown.  The  present  Constitu- 
tion, in  S  10  of  article  5,  provides  (passing 
by  the  county  of  Charleston,  for  which  spe- 
eul  provisiona  are  made)  that  in  all  other 
eounlies  of  the  state  jurisdiction  in  all  mat- 
ters teetamentaiy  and  of  administration 
shall  be  vested  as  the  general  assembly  may 
provide;  and  the  provision  made  by  the  gen- 
eral assembly,  as  may  be  found  by  refer- 
enoe  to  SS  eu23  and  2u01  {Rev.  Stat.  18t»3), 
U  that,  in  case  any  person  shall  die  intes- 
tate, the  judge  of  probate  of  the  county 
where  the  intestate  resided,  or,  if  he  bad  no 
place  of  residence  in  the  state,  then  of  the 
county  where  the  greater  part  of  the  es- 
tate of  such  intestate  may  be,  "shall  grant 
administration  <ii  the  goods,  chattels,  rights, 
and  credits  of  ouch  deceased  person,"  and 
the  statute  proceeds  to  indicate  the  per.ions 
to  whom  such  grant  shall  be  committed,  as 
to  which  no  question  is  raised.  This  ts  the 
only  provision,  so  far  as  I  am  informed, 
which  has  been  made  by  the  general  assem- 
bly vesting  jurisdiction  in  any  court  or  in 
any  person  to  grant  administration  on  the 
estate  of  an  intestate.   And  under  the  ex- 

Sress  terms  of  this  provision  it  cannot  be 
isputed  that  the  only  pereon  invested  with 
jurisdiction  to  make  such  grant  is  the  judge 
of  probate  of  the  county  where  the  deceased 
resided,  or,  if  he  had  no  place  of  residence 
in  this  state,  then  the  judge  of  probate  of 
the  county  where  the  giea^er  part  of  his 
(the  intestate's)  estate  may  be.  The  prac- 
tical result  would  be  that,  unless  the  intes- 
tate, Mayo,  resided  in  the  county  oS  Vlor- 
ence,  or  nad  an  estate  in  that  county,  tJie 
judge  of  probate  of  such  county  would  have 
no  Jurisdiction  to  grant  letters  of  adminis- 
tration to  McCown.  as  he  undertook  to  do. 
So  that  the  next  inquiry  in  logical  order 
would  be  whether  it  nas  been  made  to  ap- 
pear, either  tliat  Mayo  was  a  resident  of 
Florence  county,  or  that  he  left  an  estate 
therein. 

It  is  contended,  however,  by  the  counsel 
for  respondent  that  the  appellant  is  shut  off 
from  any  general  inquiry  as  to  those  two 
facts,  and  that  we  are  confined  by  49 
and  07  of  the  Code  to  the  Inquiry  whether  it 
appears  on  the  record  (meaning  the  record 
in  the  probate  court  granting  the  letters  of 
administration  to  McCown)  that  there  wa» 
a  want  of  jurisdiction.  Bo  far  as  {  67  of 
the  Code  is  concerned,  it  is  very  clear,  from 
the  derision  of  this  court  in  Witte  Bros. 
V.  Clarke,  17  S.  C.  313,  that  it  does  not  shut 
off  inquiry,  and  it  seems  to  me  that  upon 
the  same  principle  upon  which  that  decision 
was  rested  we  siioula  hold  that  S  40  cannot 
have  the  effect  rlnimed  for  it.  The  principle 
upon  which  that  decision  was  rested  is  that, 
as  no  person  who  is  not  a  party  to  a  pro- 
ceeding is  bound  1^  any  judgment  rendered 
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therein,  such  person  could  not  appeal  from 
such  judgnieiit,  for,  if  he  uuderuiok  to  do 
so,  tlie  appellate  tribunal  could  very  well 
tiay  to  hiui,  "iou  have  no  standing  in  this 
court,  ns  your  legal  lights  have  not  been 
atl'ected  by  the  judgment  which  you  are  seek- 
ing to  reverfie.  i<'or  this  leason  it  was 
theie  held  that  the  language  uaed  in  §  67 
must  be  regarded  as  releriing  only  to  per- 
sona who  were  parties  to  the  proceeding.  I 
see  no  ^od  reason  why  the  same  may  not 
be  said  in  reference  to  the  language  used  in 
3  40,  for  it  manifestly  presupposes  that 
there  whs  a  right  of  app«U.  Again,  it  is 
contended  by  counsel  lor  respondent  that 
the  present  cose  is  a  proceeding  in  rem,  and 
not  a  proceeding  tn  personam,  as  waa  the 
caae  in  Witte  Bros.  v.  Clarke,  17  S.  C.  313; 
and  hence  that  decision  does  not  apply  here. 
I  suppose  that  there  could  be  no  proceed- 
ing in  rem  unless  there  was  a  res;  and  the 
res  in  a  caae  like  tliis  would,  as  I  under- 
stand it,  be  the  estate  of  the  intestate;  and, 
if  there  is  no  estate  of  the  intestate  within 
the  jurisdiction  of  the  court,  as  I  shall  here- 
after undertake  to  show,  then  there  would 
be  no  res,  and  ctmsequently  no  proceeding 
in  rem.  But,  even  assuming,  for  the  sake 
of  argument,  that  we  are  confined  to  the 
inquiry  whether  the  want  of  jurisdiction  ap- 
pears on  the  recoi-d,  it  seems  to  me  that  the 
record  of  the  proceeiding  in  the  court  of  pro- 
bate, fairly  and  properly  construed,  does 
show  on  itb  face  a  lack  of  jurisdiction.  That 
record  does  not  consist  only  of  the  letters  oi 
administration,  from  which  certain  stereo- 
typed words,  which  are  sometimes  used 
merely  as  deecriptio  personal,  have  been  ex- 
tracted for  the  purpose  of  showing  that 
Mayo  was  a  resident  of  Florence  county  at 
the  time  of  his  death, — a  statement  that 
everyone  knew  was  not  true.  Those,  words, 
I  must  suppose,  were  in  the  printed  form 
used  for  letters  of  administratiim,  and  were 
inadvertently  allowed  to  remain  there;  for 
I  cannot  suppose  that  such  a  high-minded 
and  honorable  man  as  the  judge  of  probate 
for  the  county  of  Florence  is  known  to  be 
would  intentionally  make  a  misstatement  of 
a  fact.  It  will  be  noted  that  the  judge  of 
probate,  in  making  his  decree  in  this  case, 
makes  no  allusion  to  the  recital  iu  the  let- 
ters of  administraticHi  tiiat  the  deceased. 
Mayo,  was  "late  of  Florence  county,"  but 
undertakes  to  vindicate  his  jurisdiction  to 
?rant  such  letters  by  the  fact  that  upon  the 
death  of  Mayo,  by  virtue  of  the  statute,  a 
right  of  action  would  accrue  to  his  admin- 
i^ator  under  the  circumstances  stated  in 
this  case;  ami  this  he  thought  was  sufficient 
to  in\est  him  with  jurisdirtion  to  grant  ad- 
ministration upon  the  estate  of  the  deceased. 
I  do  not  mean  to  say  that  he  baees  his 
conclusion  that  the  application  to  revoke  the 
letters  of  administration  should  be  refused 
solely  upon  that  ground.  All  I  mean  to  say 
is  that  he  claims  to  have  acquired  juris- 
rliction  only  in  that  way.  But  the  petition 
for  letters  of  administration  is  just  as  much 
a  part  of  the  record  as  the  letters  granted 
in  response  to  such  petition.  Indeed,  as  it 
seems  to  nie,  that  petition  is  the  proper 
source  from  which  to  obtain  the^facts  nee- 
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tnaij  to  eonfer  juria4JoUon.  When  a  suitor 

invokeit  tin  jurisdit^ion  uf  any  judicial  tri- 
bunal, lie  iiiiiiit  take  such  a  case  an  itbowa 
that  the  tribunal  wboite  juriadietioa  he  in* 
vokea  bu>f  juriMJictifMi  of  tlie  ca^e  thus  made. 
Especially  is  this  ao  aa  to  the  probate  court, 
which,  while  not  a  court  of  uiferior  juria- 
dictiou,  ia  a  court  of  limited  juriadietioa; 
aod  hence,  miien  the  juriadiclion  of  that  tri- 
bunal i»  iiivukcd,  tlic  ouitor  must  show,  by 
tlie  case  whivh  be  niake«,  tliat  it  U  a  ca^e 
falling  within  the  liiiiitB  of  the  jurisdiction 
preHiTtbed  by  law  for  aucb  tribunal.  Kow, 
in  a  case  of  this  kind  the  puUliun  for  let- 
ters of  adminiitrntion  is  tlie  mode  by  which 
tlie  petitioner  makes  his  caM,  of  wHich  the 
court    of    ptoliale    is    asked    to  lake 

J'urisdietion.  Looking  to  the  petition 
or  letters  of  adniimatration,  wliivh  ia 
set  out  in  the  ''case,"  it  is  quite  certain 
that  it  does  not  state  either  tlie  fact  thut 
tbe  deceuaed  was  a  resident  of  tlie  county 
of  Florence  or  that  the  greater  part  of  hia 
estate  was  in  that  county,  one  of  which  waa 
necessary  to  invent  tbe  judge  of  probate  of 
Florence  county  with  jurisdiction  of  tbe 
case.  On  the  contrary,  it  seems  to  me  tliat 
tbe  allegations  of  the  petition,  fairly  and 
properly  construed,  show  that  tlie  deceased 
was  not  a  resident  of  Florence  county,  but 
was  a  revident  of  the  state  of  Florida,  and 
that  he  left  no  personal  property  in  Flor- 
ence county.  First,  as  to  tlie  matter  of  res- 
idotce,  in  parngrsph  1  of  the  petition  the  al- 
legation ia  that  tbe  deceased  departed  this 
life  intestate  in  the  city  and  county  of  Flor- 
ence, leaving  surviving  him  as  his  only 
heira  at  law  and  distributees  his  widow  and 
his  children,  therein  named,  and  that  all  of 
said  heira  at  law  and  distributees  were  resi- 
dents of  the  state  of  Florida.  Now,  in  the 
absence  of  any  allegation  to  the  contrary 
(and  there  Is  none  In  the  petition),  tite 
mily  inference  that  can  properly  be  drawn 
from  the  allegation  in  the  petition  is  that 
the  deceased  was  a  resident  of  the  state  of 
Florida,  for  the  presumption  Is  that  a  hus- 
Innd  resides  with  his  wife;  tbe  domicil  of 
the  wife  is  that  of  the  husband.  Next,  as 
to  the  location  of  the  estate  of  the  husband, 
the  allegation  in  tlie  eecond  paragraph  of 
the  petilion  is  distinct  "that  at  the  time  of 
his  death  the  said  James  M.  Mayo  left  no 
personal  property  within  the  jurisdiction  of 
this  court"  ( meaning,  of  course,  tbe  probate 
court  of  tbe  county  of  Florence).  It  is  true 
that  the  petition  in  this  paragraph  proceeds 
to  allege  certain  facts  which  he  claims 
would,  if  Mayo's  injuries  had  not  proved 
fatal,  h.ive  given  him  a  cause  of  action,  and 
that  under  the  statute  a  cause  of  action 
survives  for  the  benefit  of  his  widow  and 
children  whicTi  can  only  be  prosecuted  by 
the  administrator  of  the  estate  of  the 
said  Slnyo.  It  will  be  observed  that  there 
is  no  inrouMstency  between  these  additional 
alle«itions  and  the  distinct  all^tion  made 
in  the  outset  of  the  paragraph  that  said 
Mayo  died  Irai-ing  no  property  in  the  county 
of  Florence:  for  these  allegations  do  not  as- 
sert thnt  this  right  of  action  therein  referred 
to  constituted  any  part  of  the  estate  of  said 
Mayo,  but  rather  implies  tlie  contrary.  It 
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seems  to  met  therefore,  tliat  tLe  leoord 
the  proceedings  in  the  probate  court  nate 
whicti  tbe  letters  of  administration  were 
granted,  looked  at  as  a  whole,  and  fairly 
considered,  do  show  on  thar  face  a  want  d 
jurisdiction  on  the  part  ol  the  judge  oi  pro- 
uaie  for  Florence  county  to  grant  the  Id- 
tera  of  administration. 

But  thei-e  is  anutlter  view  o(  this  matter, 
which,  it  seems  to  mt^  des^es  coosideia- 
tion.  It  appears  from  tbe  "case"  as  pis- 
pai-ed  for  argument  here  that  tiie  Kortb- 
euatern  Railroad  Company,  tlie  appelUat 
herein,  fllcd  a  petition  in  the  court  of  pro- 
iMte  for  Florence  county  alleging,  aumg 
other  things, — which  i  do  not  aet  oat  ber^ 
as  1  think  a  copy  of  such  petitioa  Bbould 
lie  included  In  llie  report  of  the  ease,— 
that  tbe  judge  of  probate  for  said  cously 
had,  upon  tlie  ec  parte  ajipliration  <rf  Mi- 
Cown  (of  which  application  the  appelUiU 
had  no  notice),  unsupported  by  any  evi- 
dence tending  to  show  that  the  said  lUyo 
was  a  resident  of  tlie  county,  or  that  be  bad 
any  property  therein.  grant«d  letters  of  sd- 
ministrution  upon  the  pemonal  wtate  vi  tbe 
said  Mayo  to  the  aaid  McCown;  that  the 
said  Mayo  at  Uie  time  of  liis  death  was  sol 
a  resident  of  this  rtate,  but  was,  at  tit 
time  of  his  destb,  and  long  priw  thereto, 
a  refiiilent  of  the  state  of  Florida;  and  that 
the  said  Ataj'o  died,  loaving  no  property  or 
estate  of  any  description  wliatvoever  within 
the  limits  of  this  state,  either  at  the  time 
of  his  death  or  at  the  time  of  the  grsnt 
of  letters  of  administration  or  since;  «he^^ 
fore  the  petitioner  prays  that  the  grant  of  I 
administration  to  toe  said  McCown  be  it-  | 
vokcd  and  canceled.  Upon  the  filing  (A  thi«  i 
petition  the  judge  of  probate  granted  u 
order  retiiilrlng  the  said  McCowo  to  shoe 
cause  why  thelettera  of  adminlstrHtloB  pre- 
viously granted  him  should  Dot  be  revcnd 
and  canceled.  In  obedience  to  such  ordn*. 
the  said  McCown  made  his  return,  inwhicb 
he  uses  the  following  language:  '^ot  ad- 
mitting any  of  the  allegations  of  the  peti- 
tion upon  which  the  said  order  is  baaed  vnieli 
do  not  appear  on  the  face  (rf  the  reeofd  of 
the  said  proreedii^  In  this  court  reenltiiig 
in  the  judgment  appointing  him  sac^  ad- 
ministrator, but  reserx-ing  the  right  to  sa- 
swer  the  same,  reRpertfnIly  shows  to  tits 
court  that  the  said  petition  should  be  di»- 
missed  on  the  following  grounds:"  and  tbce 
proceeds  to  state  live  grounds,  in  whidi  aot 
a  single  fact  stated  in  the  petition  was  d^ 
nied  or  In  any  wa^  questioned,  but  time 
frroiinds  raise  nothing  but  t^al  question. 
The  return  of  the  administrator  must  there 
fore  be  regarded  as  nothing  more  than  s 
demurrer  to  the  petition  for  revocafioo.  It 
was  AO  treated  by  the  judge  of  probste  and 
by  the  circuit  judge,  and  there  was  no  «- 
ceptitMi  on  thst  point.  Hence  the  qneffios 
cannot  lie  raised  here.  But,  even  if  the 
qnestiM  conid  be  raised,  I  think  that  the 
view  which  both  of  those  otRrials  teak  wu 
eorreot.  The  words  "not  admitting  anr  of 
the  allegatinns  of  the  petition,"  ete,  whiek 
I  have  quoted  from  the  return,  may  be  re- 
garded by  wme  as  an  ingenious  mode  of 
avoiding  the  neeesidty  ot  denying  aHegatios* 
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ot  faet  wUeh  •»  known  to  ba  tni^  bat 
there  ia  no  aystem  of  pleading  with  which 
1  am  aiiquainted  which  would  recognize  tliat 
mode  as  aufBcient  to  raise  an  issue  of  fact. 
Indeed,  counsel  who  drew  tills  return  evi- 
dently rect^izcd  the  correctness  of  my  view, 
ss  they  took  cure  to  reserve  the  right  to 
answer  the  allegations  of  the  petition,  of 
ffliieh  reserved  right,  however,  tiie  adminis- 
trator has  nvvet  availed  hiniaelf.  So  that, 
as  the  ease  cornea  before  us,  all  the  allega- 
tions of  faet  in  the  petition  must  be  r^ard- 
ed  as  admitted  by  the  demurrer,  anu  tlie 
only  questions  presented  by  this  appeal  are 
the  legal  questions  raised  by  the  ueinuirer. 
There  are  only  two  of  these  questions  which 
1  deem  it  naceaaaiy  to  eonsider:  (1)  Whetb- 
er  the  right  of  action  oonferred  by  the  pro- 
visions m  Lord  Campbell's  act  can  be  re- 
garded as  such  n  part  of  the  estate  of  the 
intMtate  Mayo  as  would  invest  the  judge 
irf  probate  of  Florence  county  with  jurisdic- 
tion to  grant  letters  of  administration  upra 
the  ertate  of  said  intestate.  (2}  Whether  the 
provisioua  of  Lord  Campbell's  act,  as  incor- 
porated In  8S  2315-2318,  Rer.  8UL  1803, 
can  be  regarded  as  a  suflDcient  amendment 
at  oar  statutes  conferring  Jurisdiction  on 
tbe  judge  of  probata  to  grant  administration 
upon  the  estates  of  intestates  to  warrant 
the  app<rintment  of  an  administrator  of  a 
deceased  nonresident  who  dies  leaving  no 
property  within  the  limits  of  this  state. 

In  considering  the  first  of  these  Questions, 
the  inquirr  naturally  presents  itself  wheth- 
er the  rignt  <rf  action  conferred  by  this  spe- 
cial statute  in  a  case  like  this  ia  a  new  right 
of  action,  or  merely  a  continuance  or  reviv- 
al of  the  riffht  of  action  which  the  deceased 
would  have  nod  if  his  injuries  had  not  been 
fatal.  This  inquiry  is  so  conclusively  dia- 
poeed  of  by  Mr.  Justice  Jones  in  bis  opinion 
that  I  do  not  deem  it  necessary  to  odd  any- 
thing (even  if  I  could)  to  whet  he  has  so 
well  Raid  upon  this  point.  But,  even  if  tite 
right  o!  action  conferred  by  the  statute  is 
a  mere  re\-iral  or  continuance  of  the 
right  of  action  which  the  deceased  would 
have  had  if  he  had  not  died,  but  is  an  en- 
tireljr  new  right  of  action,  the  aueetion  still 
remains  whether  such  new  rignt  of  action 
can  In  any  sense  be  regarded  as  a  part  of 
the  assets  or  estate  of  the  deceased.  Now, 
this  new  right  of  action  owes  its  origin  ex- 
cluRively  to  the  statute.  It  never  existed 
in  this  state  until  our  act  was  passed  In 
1S5»  (12  Stat,  at  L.  p.  825).  It  is  tJiere- 
fore  a  creature  of  statute,  and  in  determin- 
ing ita  nature  and  effect  we  must  \o6k  to 
the  t^TOB  <tf  the  atntute,  reed  in  the  tight 
of  the  provistom  of  the  CtmsUtntion,  which 
control  the  legislature,  the  courts,  and  the 
people,  in  order  to  ascertain  the  intention 
of  the  l^slature  In  bringing  into  existence 
this  new  right  which  had  never  previously 
existed.  Looking  into  the  terms  of  this 
statute,  we  do  not  And  a  single  word  or 
phrase  which  even  implies  an  intention  on 
the  part  of  the  legislature  to  mnke  this 
right  or  Its  fruits  any  part  of  the  asset* 
of  the  estate  of  the  decedent.  On  the  con- 
trary, we  do  find  there  language  which  plnin- 
}j  implies  that  the  legislature  intended  that 
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the  same  should  not  be  oqy  port  ot  the 
sets  of  the  estate  of  tbe  decedent.  In  that 
portion  of  {  2316  (Bev.  SUL  18U3),  which 
■was  originally  taken  from  the  2d  section  of 
the  act  of  ItldS,  prescribing  how  the  amount 
recovered  should  be  divided  among  the  bene- 
tlciaries,  tliese  words  are  used:  "Shall  be 
divided  among  the  before-meutiooed  parties 
in  such  shares  as  they  would  have  been  en- 
titled to  if  the  deceased  bad  died  inteeUte, 
and  the  amoHKt  recoocred  had  been  permmdl 
fuifCff  of  hit  or  her  ettate."  These  words 
which  1  have  italicized  necessarily  imply 
that  the  legislature  did  out  intend  Uiat  the 
amount  recovered  should  be  the  asMts  of 
tlie  estate  of  the  decedent,  but  should  be 
distributed  among  the  beneHciaries  men- 
tiooed  iu  the  same  ahares  as  if  they  had  been 
perswiul  assets  of  his  estate.  Jt  was  the 
same  tiling  as  saying  that,  although  the 
amount  recovered  is  do  part  of  the  personal 
astwts  of  the  estate  of  tlie  decedent,  yet  they 
dhall  be  divided  among  the  beneficiaries  in 
such  shares  as  they  would  have  been  en- 
titled to  if  the  same  bad  tteen  such  personal 
oBseis.  The  only  act  which  1  have  been  able 
to  find  aniendlDs  this  section  (act  1808  [22 
StaUat  L.p.788n,not  only  makes  no  change 
in  this  rcHpect,  but,  on  the  contrary,  uses 
precisely  the  same  words  which  1  have  ital- 
icized above,  and  only  makes  certain  changes 
io  the  persons  mentioned  as  beneflciaries. 
Oesides,  to  suppfwe  that  tlie  legislature  in- 
tended to  moke  this  right  of  action  or  the 
fruita  thereof  a  part  of  the  aascts  of  the 
estate  of  a  decedent,  and  at  the  same  Ume 
to  deny  to  the  creditors  of  such  decedents 
the  rignt  to  hnve  such  assets  applied  to  the 
payment  of  their  debts,  as  both  in  law  and 
good  morals  tliey  are  entitled  to,  would  be 
to  impute  to  the  l^slature  an  intention  to 
lend  its  aid  to  the  perpetration  of  a  fraud 
upon  such  creditors;  and  this  no  court  ought 
to  do.  It  seems  to  me  clear,  therefore,  that 
the  right  of  action  conferred  by  the  statute, 
or  the  fruits  thereof  (its  the  one  necessarily 
follows  the  other),  can  in  no  senne  be  re- 
garded as  any  part  of  the  assets  of  the  es- 
tate of  a  deceoent.  Tliese  views  have  the 
support  of  high  authority.  See  fifctcarl  T. 
Baltimore  d  0.  R.  Co.  IfiS  U.  S.  440,  42  L. 
ed.  530,  18  Rup.  Ct.  Rep.  105;  Jfarttn  t. 
Baltimore  A  0.  R.  Co.  I5l  U.  S.  695,  tub 
nom.  CHriing  v.  Baltimore  A  0.  R.  Co.  38 
L.  ed.  311,  14  Sup.  Ct.  Rep.  S33;  8  Am. 
&  Kng.  Enc.  Law.  p.  850.  * 

The  second  question  above  stated  will  next 
be  briefly  considered.  I  do  not  see  how  It 
ia  pOTHihIe  to  regard  the  provisions  of  Tjord 
Campbeira  act,  as  incorporated  In  Rev.  Stat, 
of  1803,  as  an  omendment  to  any  of  our 
•ttatutory  prorinions  in  regard  to  the  ap- 

fiointmrnt  of  administrators.  Tlie  two  bud- 
pct«  are  entirety  foreign  to  each  other,  and 
there  is  no  hint  or  suggestion  in  any  of 
our  ntfttutoTT  proriiiions  that  the  one  was 
intended  as  fin  amendment  to  the  other.  On 
the  fontrnry,  2001  and  2023  of  the  Re- 
vi^  Slatiiien  of  180.1.  hereinnhove  referred 
to,  are  contained  in  the  same  volume  which 
contains  the  sections  of  Tx)rd  Cnmpltell's  act, 
and  I  am  unnhte  to  discover  any  indication 
whatever  in  these  or  any  other  sections  of 
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■n  intentioa  to  extend  the  limits  of  tbe  ju- 
risdiction conferred  upon  the  judge  of  pro- 
bate by  SS  2001  and  2U23,  or  in  any  way  to 
modify  or  qualify  the  Baine.  It  is  c<mtend- 
ed,  however,  that  the  result  of  the  view 
which  I  have  taken  would  be  to  deny  to  the 
beneficiaries  toentioned  in  tbe  statdtc  the 
benefit  of  tbe  statute  wheiwrer  a  person  is 
killed  in  this  state  by  the  wrongful  act  of 
another  who  is  not  a  resident  of  this  state, 
and  who  dien  leaving  no  estate  within  this 
state.  But  it  seems  to  me  that  there  are 
two  concIuRive  answers  to  this  contention: 
<  1 )  That  the  heirs  at  law  of  such  a  persMi 
would  be  In  the  same  position  in  which 
everyone  wba  prior  to  the  passage  of  tbe 
act  of  18G9:  and  if  the  legislature,  in  pass- 
ing  tliat  act,  and  the  several  acts  amenda- 
tory thereof,  have  omitted  to  make  such  pro- 
vision a»  would  enable  the  heirs  at  law  of 
a  nonresident  who  is  killed  in  this  state  by 
the  wrongful  a(!t  of  another,  and  dies  leav- 
ing no  estate  within  the  limits  of  this  state, 
to  avail  themselves  of  the  benefit  ot  such 
legislation,  the  court  has  no  power  to  aup- 
such  omission.   And  I  am  not  prepared 


to  concede  that  such  a  result  would  follow 
from  the  view  which  I  have  taken ;  for  there 
in  certainly  high  authority  for  saying  that 
in  such  a  case  the  administrator  of  the  dcHU- 
icil  could  brine  tlie  action.  (2)  The  reason 
for  tlie  rule  that  a  foreign  administrator 
cannot  sue  in  this  state,  as  usually  given, 
is  that  it  is  neecssaiy  ftir  the  protecti<Hi 
of  tbe  rights  and  interests  of  the  creditors 
of  tbe  decedent  within  tbe  state ;  and,  as  the 
rights  of  creditors  are  in  no  way  involved 
in  a  case  like  this,  tbe  reason  for  the  rule 
ceases,  and  under  the  maxim,  Cegsante  ra- 
tions legia,  oetivat  ipsa  lea,  that  rule  would 
not  apply  in  a  case  like  this. 

[t  seems  to  me,  therefore,  that  in  anj 
view  which  I  am  able  to  take  of  this  caae 
the  judgment  of  the  circuit  court  should  be 
reversed,  and  the  case  remanded  to  the 
court  of  probate,  with  instrucUons  to  sus- 
tain the  demurrer  to  tbe  petition  for  revo- 
cation of  the  letters  of  administration  grant- 
ed to  the  said  McCown,  and  with  leave  to 
answer  said  petition,  if  he  so  desires,  rais- 
ing such  Issues  of  fact  as  may  be  deemed 
pertinent  to  the  case. 


RHODE  ISLAND  SUPREME  COUBT. 


Barry  PAULTON  et  aL 

V. 

B.  F.  KEITH. 

(  R.  I.  ) 

1,  Deelfliwttoms  of  the  aiaiiaKer  of  • 
tbentcr  that  be  la  acting  under  Instmctlona 
of  the  owner  In  preventlnfr  the  service  of  pro- 
cess OD  an  actor  engaged  In  the  theater  are 
nor  adiDlsalble  fn  a  suit  to  hold  tbe  owner 
liable  for  such  act. 

■l  The  manMrer  ttt  a  tfaemter  kiia  bo 
Imitlled  antliorKr  from  tbe  owner  to  pre- 
vent the  aervice  of  process  upon  actors  em- 
ployed Id  tbe  tbeater,  so  aa  to  make  bis  dec- 
larations while  doing  bo  admissible  against 
the  owner  as  part  of  the  ret  vestc; 

ft.  The  owner  of  m  theater  cnnMot  be 
held  llnblc  for  the  unauthorised  acts  of  hia 
manager  In  obatmctlng  tbe  service  of  pro- 
raaa  upon  an  actor  employed  In  tbe  theater. 

C  The  fsllure  of  an  ofleer  who  has 
entered  the  outer  doors  of  a  theater 
tu  serve  proccH  on  an  actor,  to  force  an 
entry  to  the  stage,  which  Is  neccBsary  to  ef- 
fect th'>  Bprvlce,  And  not  the  net  of  the  own- 
er's servants  In  obstnictlng  the  officer,  la  the 
cause  of  Injury  resulting  from  tbe  failure,  ao 
that  tbe  owner  of  the  theater  cannot  be  held 
liable  for  such  Injnry. 

(July  ft,  1901.) 

PBTTTIOy  \ij  plaintiffs  for  a  new  trial 
nfter  verdict  in  favor  of  defi>ndant  In  an 
action    brought    to  recover    damages  for 

NoTB.— -For  a  case  in  thia  serlea  holding  that 
authority  from  master  to  do  an  Illeiml  act  can- 
not be  Inferred,  see  StSfries  v.  Scfamid  (B.  I.) 
19  L.  R.  A.  824. 

As  to  rule  that  aervant  most  have  been  act- 
ing within  aeope  of  bta  employaie&t  In  order 
S4  Tj.  R.  A. 


wrongful  obstruction  of  an  officer  la  the  die- 
charge  of  hia  duty.  Denied. 

The  facts  are  stated  in  the  opinion. 

i/r.  Jamee  A.  Williams,  for  plaintiffs: 

There  were  two  distinct  offenses  com- 
mitted by  the  agent  Fynes, — a  criminal  act 
ngflinst  the  oSIcer,  for  which  the  agent  alcHie 
was  liable  and  for  which  he  was  arrested, 
and  a  civil  wrong  done  to  the  plaintiffs  by 
preventing  the  officer  from  making  service 
of  the  writ. 

Fynes  by  tbe  very  nature  of  his  employ- 
ment, and  from  the  fact  that  his  principal 
rarely  came  to  Providence,  had  as  absolute 
control  over  his  principal's  property  as  Uie 
principal  himself  could  possibly  exert. 

When  a  principal  chooses  to  deliver  up 
the  entire  control  of  a  public  place  to  an 
agent  he  cannot  escape  liability  by  reason 
of  the  agent's  exercise  of  unlawful  author- 
ity over  that  property.  The  act  of  the 
ngent  is  the  act  of  the  principal. 

Mechem,  Agency,  p.  282;  1  Am.  ft  Eng. 
Kiic.  Law,  2d  ed.  p.  1161;  Rounds  t.  Dela- 
trare,  h.  d  W.  R.  Co.  64  N.  Y.  134,  21  Am. 
Rep.  597;  Bynet  v.  Jungren,  8  Kan.  391; 
Quit,  ^-  A  B.  F.  R.  Co.  Jfeore,  69  Tex. 
1»7,  6  S.  W.  631;  Cantrell  v.  ColuxU.  3 
Head,  471;  ^dome  T.  Hannihal  d  St.  J.  A. 
Co.  74  Mo.  6SS,  41  Am.  Rep.  833;  Hod- 
man T.  A'w  York  C.  d  E.  R.  B.  Co.  87  N.  Y. 
32,  41  Am.  Rep.  337. 


to  render  mnster  liable  for  bis  wrongful  or  neg- 
ligent act  see  note  to  SItcble  T.  Waller  <Conn.> 
27      K.  A.  161. 

Aa  to  liability  of  owner  of  theater  for  asaanit 
by  employee,  see  Dickson  v.  Valdnm  (Ind.)  34 
I>.  B.  A.  483. 
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Mr.  XathMlel  W.  Smltk,  witlt  Meurt. 
Edwavda  A  Ang«ll,  for  defendant: 

For  all  acts  doae  by  the  servant  under 
the  express  orders  or  directi<Hi  of  the  mas- 
ter, as  well  as  for  alt  acts  dcme  in  the  exe- 
cution of  his  master's  business  within  the 
scope  of  bia  employment,  the  master  is  re- 
•ponaible;  but  when  the  act  is  not  within 
the  scope  of  bis  employmeitt  or  in  obedimce 
to  the  master's  orders,  it  is  the  act  of  the 
servant,  and  not  of  the  master,  and  the 
sM^ant  alone  is  responsible  tnerefor. 

Wood,  IdasL  &  S.  S  2jtf;  Staple*  t. 
Bchmid,  18  K.  I.  224,  19  U  R.  A.  824,  26 
Atl.  IDS. 

To  (Struct  an  officer  is  not  within  the 
■owe  of  the  employment  of  the  manager  ol 
a  theatre. 

ataplet  V.  Bohmid,  18  R.  1.  228,  10  L.  K. 
A.  824,  26  Atl.  1»3;  Poulton  V.  London  d 
3.  IV.  I{.  Vo.  L.  R.  2  Q.  B.  634;  Allen  v. 
London  A  H.  IV.  R.  Co.  L.  R.  6  Q.  B.  65; 
Bunk  of  New  South  Wales  v.  Oicston,  L.  R. 
4  App.  V-As.  270^  Ureen  v.  Woodbury,  48  Vt. 
6;  Vanderbilt  v.  Kioi»nond  Tump.  Co.  2  N. 
Y.  471). 

The  declarations  of  a  person  assnmln;  to 
act  for  another  are  not  admissible  to  prove 
^tlier  the  existence  or  the  extent  of  the 
agency.  In  other  words,  declarations  of  an 
agent  are  admissible  only  when  the  agent  is 
acting  within  the  scope  of  his  employment. 

Brt'jham  t.  Fetera,  1  Gray,  139;  Whititig 
V.  Take,  01  Pa.  349;  Rowell  v.  Klein,  44 
Ind.  2P0,  16  Am.  Rep.  236;  Baa  t.  Davia, 
71  Iowa.  406.  32  N.  W.  403;  Benoerboa  T. 
UcGrade,  A  Minn.  484,  Gil.  334;  Craighead 
V.  Wella,  21  Mo.  404;  Mechem,  Agency,  { 
100 ;  1  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  690. 

A  ministerial  officer  armed  with  due  pro- 
cess of  law  and  acting  within  it  is  the  serv- 
ant of  the  state,  and  not  of  the  plaintifT,  Re- 
sistance to  him  is  resistance  to  the  public 
authority,  and  is  a  penal  offense. 

Weatcm  H.  Co.  t.  Thomas,  60  Oa.  313,  27 
Am.  Rep.  411. 

It  was  the  officei^B  right  and  duty  to  break 
open  doors,  and  to  overcome  all  unlawful  op- 
iwsitian.  in  the  eervicc  of  plaintiffs'  writ. 

Ctarh  V.  Wilson,  14  R.  I.  11;  Kelley  v. 
Behuvl'^,  20  K  I,  432,  44  L.  S.  A.  436,  39 
Atl.  803. 

If  he  fftiled  to  do  so.  such  failure,  and  not 
the  refnfl<it  of  admittance,  was  the  proximate 
cause  of  injurjr  to  the  plaintiffs. 

Stlness,  Ch.  J.,  delivered  the  opinion  of 
the  ronrt- 

The  plnintifTs  brou<;ht  this  suit  againat 
the  dcfpndant,  the  proprietor  of  a  theater  in 
Providenre,  to  recover  damages  upon  the 
charge  that  the  defendant's  manager  pre- 
ventf'd  an  ofTloer  from  serving  a  writ  in  their 
behalf  upon  an  actor  engaged  in  said  thea- 
ter. The  evidenre  showed  that  the  officer, 
with  nnnther  officer  and  the  plaintiffs*  at- 
torney, entered  the  ontaide  door  of  the  rear 
part  of  the  thpnter.  where  they  were  met  by 
the  mannger  with  two  other  men,  who  stood 
againnt  tre  door  to  the  stage,  and  refuned 
to  Allow  the  nPRrers  to  ent«*  it.  The  em- 
ployment of  the  manager  by  this  defendant 
64  'L.  R.  A. 


was  admitted,  but  no  authority  from  him 
to  refuse  admission  to  the  officer  was  shown, 
other  than  the  otlicer'a  testimony  that  the 
manager  said  that  he  was  acting  under  the 
direction  of  the  defendant.  This  testimony 
was  objected  to,  but,  after  the  pluintifTn' 
case  was  in,  the  court  directed  a  verdict  for 
the  defendant,  and  the  plaintiffs  ask  for  a 
uew  trial  on  the  ground  of  error  in  such  di- 
recticML 

It  is  a  general  rule  that  the  declarations 
of  a  person  assuming  to  act  as  the  agent  of 
another  are  not  admissible  to  prove  his  agen- 
cy. He  may  be  called  as  a  witness  to  state 
what  orders  he  has  received,  and  upon  that 
point  he  would  be  subject  to  cross-examina- 
tion, from  which  a  limitation  of  his  author- 
ity might  appear.  But  to  allow  his  state- 
ment to  others  upon  a  vital  fioint,  as  to 
which  he  cannot  be  cross-examined,  is  ob- 
viously hearsay  testimony,  and  contrary  to 
the  weU-settle»l  rules  of  evidence.  The 
plaintiffs  do  not  controvert  this  rule,  but 
they  claim  to  be  within  this  qualification  of 
it;  that,  when  the  agent  is  acting  within  the 
scope  of  his  authority,  and  during  tlie  con- 
tinuance of  the  agency,  his  declarations  may 
be  given,  as  to  matters  then  occurring,  as  a 
part  of  the  res  geata.  The  question  pre- 
sented in  this  case,  therefore,  is  whether  the 
manager,  in  refusing  entrance  to  the  officer, 
was  acting  within  the  apparent  scope  and 
implied  authority  of  his  employment.  The 
plainUfTs  argue  that  the  defndant  is  liable 
by  analogy  to  cases  sueh  as  these:  Tf  the 
manager  nad  sssaulted  a  patron  of  the 
theater  and  wrongfully  ejected  him;  if  a 
conductor  of  a  street  car  or  steam  train 
should  asnault  a  passenger,  and  put  him  ofT, 
without  right  to  do  so;  if  a  motorman 
should  run  his  car  at  an  unlawful  speed, 
and  injure  a  passenger,  or  a  traveler  upon 
the  street. — the  master  would  be  liable. 
Doubtless  this  is  so,  but  upon  very  different 
principles  from  ai^  which  are  applicable 
to  this  ease.  In  the  cases  supposed,  a  pro- 
prietor of  a  theater  and  a  company  running 
cars  are  held  to  guarantee  some  protection 
to  their  patrons,  and  to  assume  a  liability 
if  employees,  either  wilfully  or  negligently, 
injure  them;  and  a  motorman,  engaged  in 
his  proper  duties  of  running  a  car,  carries 
with  him,  like  the  driver  of  a  horse,  the 
master's  responsibility  that  It  shall  not  be 
driven  wrongfully  upon  another.  As  to  a 
master's  responsibility  to  others  for  a  wil- 
ful act  by  his  servant,  there  has  been  some 
conflict  in  decisions.  In  many  cases  it  has 
been  hold  that  a  master  is  re^tponaible  for 
the  torts  of  his  servant,  done  with  a  view  to 
the  furtherance  of  the  master's  business, 
whether  the  same  be  done  negligently,  want- 
only, or  even  wilfully,  but  within  the  scope 
of  his  employment  (14  Am.  A  Eng.  Enc. 
I.aw,  p.  817,  note  3) ;  but  we  need  not  ex- 
amine those  cases,  because  the  controlling 
question  before  us  is  that  of  the  agent's  au- 
thority. In  Staples  v.  Schmid,  IR  R,  f.  224. 
19  L.  R.  A.  824,  20  Atl.  193.  this  subject 
was  carefully  considered,  and  one  of  the 
principles  recognized  In  determining  liabil- 
ity was  that  it  cannot  be  inferred  as  matter 
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of  Iftw  thtt  a  mmaUr  has  authorized  hU 
■errant  to  do  an  act  which  he  could  not  law< 
fully  do  hiniMlf  in  the  circumstances  sup- 
posed bv  the  servant  to  exist.  In  that  case 
the  proprielor  of  a  store  was  held  to  l>e  Ma> 
ble  to  a  customer,  whoae  arrest  the  defend- 
ant's salefiman  and  custodian  had  caused  on 
a  wrongful  auspicion  of  stcaHng  Rooda  from 
the  storp.  The  court  said  that  the  master 
would  have  no  ri;;ht  to  arrest  and  search 
An  innocpnt  person,  but  that  he  had  the 
right  to  detnin  a  thief,  and  to  recapture  his 
property  from  him.  Hence  the  act  of  the 
servant  nii;rht  be  lawful  or  unlawful,  accord- 
ing to  the  facts.  As  the  master's  substitute 
he  had  to  make  a  decision  of  his  duty,  which, 
as  to  third  parsons,  was  the  master's  act, 
for  which  he  wss  answerable  either  tor  ex- 
cm  of  force  or  mistake  in  regard  to  the 
occasion  for  it.  In  the  present  case  it 
could  not  he  lawful  for  the  defendant  to  ob- 
strurt  an  ntncer  in  the  discharge  of  hia  duty, 
in  any  event,  if  the  refusal  of  admission 
amounted  to  olmtniction;  and  so  it  could 
not  be  lawful  for  his  serTant  to  do  so.  The 
eases  relied  on  by  plaintiffs,  so  fsr  as  they 
support  them,  are  based  upon  lawful  au- 
thority to  a  servant  to  do  the  act  from  which 
the  injury  irnse,  and  upon  an  excess  of 
force  or  had  judi^ent  in  doing  it.  This  is 
clearly  right.  If  one  employs  another  to  do 
a  certain  thing  as  hia  servant,  retaining  the 
right  of  control,  oversight,  and  discretion  in 
the  performance  of  the  act,  the  aervsnt  act- 
ing in  place  of  the  master,  and  not  independ- 
ently, the  master  is  responsible  for  the  way 
in  which  the  thing  is  done.  But  It  is  a 
very  HifTerent  thing  to  hold  a  master  re- 
sponsible for  an  act  which  he  has  never  au- 
thorized a  servant  to  do,  simply  because 
the  latter  Is  his  servant,  and  on  the  strength 
of  It  to  allow  the  statements  of  the  servant 
to  be  put  in  to  bind  the  principal.  The 
plaintiffs'  claim  goes  to  this  extent,  but  the 
cases  cited  do  not.  In  Rounds  v.  Delatcare, 
L.  rf  ll'.  It.  Co.  (14  N.  Y.  129.  21  Am.  Rep. 
S97.  the  action  was  for  kicking  a  boy  off 
a  bag^TQge  car  by  a  brakeman.  It  was  con- 
ceded that  the  removal  of  the  plaintiff,  who 
wns  a  trespasser,  was  within  the  scope  of 
the  brakeman's  authority,  and  hence  the 
company  was  held  to  be  liable  for  the  in- 
jury cflused  hy  eyerc]!>{ng  that  authority 
impmperly  hy  kicking  the  bny  off  againnt  a 
wood  pile,  from  which  he  fell  back  under 
the  earn,  tloffmon  v.  \cw  Vorfc  (7.  <E  fj.  R. 
S.  Co.  R7  N.  V.  a.-).  41  Am.  Rep.  .^37,  wan  to 
the  same  effect,  the  court  saying:  "The 
authority  to  remove  the  plaintiff  from  the 
car  wns  vested  in  the  defendant's  servants. 
The  wrnnt;  cnnnisted  in  the  time  and  mode 
of  excrei»ing  it.  For  this  the  defendant  is 
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responsible,  unless  the  brakemaii  need  Ida 

autnority  as  a  mere  cover  for  aoeomplish- 
ing  an  independent  and  wrongful  purpose  of 
his  own."  In  Adams  v.  Hannibal  A  St.  J. 
R.  Co.  74  Mo.  653,  41  Am.  Rep.  333.  the 
question  was  whether  the  statements  of  the 
nreman  and  engineer  of  a  railway  train  were 
admissible  in  evidence  in  an  action  against 
a  railroad  company  for  negligence,  and  the 
court  held  that  tn^  were  ByneM  v. 

Junffrm,  8  Kan.  391.  was  a  suit  for  false 
imprisonment,  in  which  the  plaintiff  in 
the  original  case,  together  with  the  counta- 
ble serving  the  writ  carried  the  defend- 
ant in  the  original  writ  to  the  county  jail, 
rnd  kept  bim  there  for  a  part  of  a  day,  Im- 
fore  taking  him  before  the  jnatioe.  as  re- 
quired the  precept.  In  that  eaae  tbt 
principal  was  an  active  participant  in  the 
wrong.  In  Cantrell  v.  ColteelL.  3  Head.  471, 
Mrs.  Cantrell  requested  a  relative  to  turn 
Cnlwell'a  mare  out  of  her  inclosure.  In  do- 
ing Bo  he  threw  a  rock  at  the  mare,  and 
broke  its  leg.  The  court  held  that  ■  request 
to  turn  out  the  mare  could  not  he  tortured 
to  imply  a  request  to  injure  or  destroy  it 
In  the  case  at  bar,  there  being  no  inference 
of  authority  as  a  matter  of  law  from  the  de- 
fendant to  his  servant  to  do  the  act  here 
complained  of,  and  no  evidence  of  expresi 
authority,  the  statements  of  the  servant 
were  Inadmissible,  snd,  there  being  no  other 
evidence  of  authoritv,  the  direction  of  a 
verdict  for  the  defenaant  was  right. 

The  verdict  was  also  rightly  directed  np- 
on  another  ground.  The  building  in  which 
the  affair  took  place  was  not  a  dwelling 
house,  and  the  officer  bad  entered  the  outer 
door.  If  he  had  a  yatid  nrecept.  he  had 
the  right  to  break  doors,  ana  command  sufB- 
cietit  force  to  enter,  having  requefited  sd* 
mittance,  which  had  been  refuaed.  rfaf* 
v.  WiJiHM,  14  R.  I.  11.  The  ean««  of  tha 
plaintiffs'  injury,  if  any,  was  not  the  refiisal 
of  the  defendant's  servant  to  allow  the  offl- 
cer  to  enter,  but  the  failure  of  the  officer 
to  serve  his  process  as  he  might  and  should 
have  done.  To  this  may  be  added  the  fsct 
that  the  plaintiffs  offered  no  proof  of  the 
judgment  set  out  in  their  declarntinn.  nor 
any  evidence  to  show  that  they  had  Buffered 
any  pecuniary  loss  in  the  case.  On  the  con- 
trary, the  defendant  put  in  a  dischsrfte  in 
bankruptcy  of  Seabrooke.  the  defendant  la 
the  original  writ,  eubaeouent  to  the  plain- 
tiffs' judgment,  to  show  that  the  plaintiffi 
ha<l  no  right  of  action  against  him,  and  coa- 
sefiiiently  had  suffered  no  damage. 

The  pefition  for  a  veto  trial  iM  amied,  and 
caae  remitted,  with  direction  to  enter  judg- 
ment for  the  defendant. 
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D.  H.  ROBERTSON,  S«apt. 
(  Wis.  J 

*!•  Parol  evidence  la  proper  to  cx- 
pIaIb  tbe  meanliiv  ot  worda  used  In 
a  writing  w&Ich  are  ambiguous  when  applied 
to  the  subject  which  gave  rlae  to  Bucb  paper, 
as  well  aa  when  the  meanlug  ot  the  writ- 
ing Is  uncertain  looking  only  at  the  language 
thereoL 

3.    A  peraon  la  eoaclnalvelT  preaviuetl 

to  have  had  not  lee,  actual  or  constructive, 
of  all  the  doinga  of  bis  agent  within  the 
actual  or  apparent  scope  of  the  agency,  and 
to  be  bound  thereby. 
3.  The  holder  of  «  proaniasorr  note, 
taken  for  him  of  the  maker  by  an  agent 

*Heftdnotes  by  Mahshall,  3. 


upon  a  condition  not  discloeed  to  such  holder 
and  outside  the  scope  of  the  agency,  canaot 
repudiate  the  condition  and  Insist  upon  hold- 
ing and  enforcing  the  note.  Ue  la  bound. 
It  he  does  not  intend  to  abide  by  such  voo- 
dltlon,  to  restore  or  offer  to  restore  the  note 
within  a  reasonable  time  after  dlacoverlng 
the  facts. 

4.  The  venernl  rale  !■  that  If  a  peraon, 
with  knowledge  ot  facta  which  will  de- 
feat a  promissory  note  In  the  hands  of  the 
payee,  purchases  It  from  a  bona  dde  holder 
thereof,  he  may  recover  thereon  upon  the 
strength  of  such  bona  fides ;  but  that  rule  does 
not  apply  to  a  purchaser  who  Is  the  payee 
of  the  note.  If  be  sells  such  paper  to  an  in- 
nocent  third  person  and  repurchasea  It  for 
value,  he  doea  not  thereby  become  possessed 
of  any  better  right  as  against  the  maker 
than  he  possessed  In  the  first  instance. 

(August  24,  1901.) 


KoTS. —  XtahU  of  IKWM  of  Mto  aftar  npur- 
thawing  ft  from  bona  fide  holder. 

Tbe  qnestlOQ  which  Is  Involved  In  the  sub- 
ject of  this  note  Is  founded  upon  the  excep- 
tion to  tbe  gencrai  rule  that  a  purchaser* of 
negotiable  paper,  even  if  he  had  notice  that 
there  was  fraud  la  tbe  Inception  of  tbe  paper, 
or  that  It  was  lost  or  stolen,  or  that  tbe  con- 
sideration has  failed  between  some  anterior 
parties,  or  tbe  paper  la  overdue  and  dishon- 
ored, la,  nevertheleaa,  entitled  to  recover,  pro- 
vided his  Immediate  iodorser  was  a  bona  fide 
holder  for  Tains  maffected  by  any  oc  these 
defenses ;  Id  other  words,  as  soon  aa  the  paper 
comes  Into  tbe  hands  ot  a  bolder  unaffected  by 
any  defect,  Ita  character  aa  a  negotiable  aecur- 
ity  la  eatabllabed.  Tbe  exception  mentioned 
Is  that  it  tbe  note  were  invalid  aa  between  the 
maker  and  payee,  the  payee  could  not  himself, 
by  purchase  from  a  bona  fide  bolder,  become 
a  successor  to  his  rights,  It  not  being  essential 
to  such  bona  fide  holder's  protection  to  extend 
the  principle  so  tar. 

Tbe  rule  above  mentioned  la  the  samo  as  the 
rule  laid  down  in  equity  in  regard  to  the  pur- 
chase and  sale  ctf  real  property,  and  which,  as 
stated  by  Judge  Story  in  his  work  on  Equity 
Jurisprudence,  arose  In  a  case  decided  In  1C05. 
In  which  A  purchased  an  estate  with  notice  ot 
an  encumbrance,  and  then  sold  It  to  B,  who 
had  no  notice,  and  B  afterwards  sold  It  to  C, 
who  bad  notice,  and  the  question  was  whether 
the  encumbrance  bound  the  estate  la  the  hands 
of  C.  Tbe  master  of  tbe  rolls  having  held  that 
it  would,  on  appeal  to  the  lord  keeper  it  was 
urged  that  In  such  case  an  Innocent  purcbnser 
without  notice  might  be  forced  to  keep  his 
estate,  and  could  not  sell  it.  The  lord  Keeper 
held  this  to  be  true,  and  decided  that  if  B.  had 
not  notice  at  the  time  of  his  purchase  that  the  es- 
tate was  redeemable,  the  plaintiff  could  not  be 
relieved  through  A  althou^  A  and  C  liad  notice. 
Harrison  v.  Forth,  Prec.  in  Ch.  51. 

This  equitable  principle  is  further  illustrated 
in  Sweet  v.  Southcote,  2  Bro.  Cb.  66.  Dick. 
«70 :  Brandlyn  v.  Ord,  1  Atk.  &71,  1  West,  512. 

That  there  Is  the  same  exception  to  this 
equltattle  rule  in  regard  to  real  property  la 
shown  In  Kennedy  t.  Daly,  1  Seh.  &  Lef.  379. 
where  It  was  held  that  If  a  tniatee  conveys  to 
a  person  with  notice,  and  takea  a  reconveyance. 
It  operates  nothing.  Bo  If  the  person  to  whom 
he  conveys  has  no  notice,  yet  oo  the  reconvey 


ance  the  trust  would  attach,  though  It  did  not 
attach  on  the  person  to  whom  he  conveyed, 
and  would  not  have  attached  If  that  person 
baa  conveyed  to  another  without  notice. 

And  the  decision  in  the  last  case  was  adopted 
and  followed  In  Church  v.  Buland,  64  Pa.  432, 
where  It  was  held  (Ulostiatlng  both  the  rule 
and  the  exceptlw)  that  ondonbtedly  It  a  per- 
son, though  with  notice,  purchases  from  one 
without  notice,  he  Is  entitled  to  stand  in  hla 
shoes,  and  take  shelter  under  bis  bona  fldea. 
If  It  were  not  so  the  bona  fide  purchaser  with- 
out notice  might  be  unable  to  dlspoae  ot  the 
property,  and  thua  its  value  In  his  hands  would 
be  materially  deteriorated.  But  if  the  sec- 
ond purchaser  in  such  case  be  the  original  trus- 
tee, who  reacquires  the  eatate,  he  will  be  fixed 
with  the  truat.  To  the  aame  effect,  Ely  v.  Wil- 
cox, 26  Wis.  81. 

There  are  a  number  of  American  cases  support- 
ing the  doctrine  as  to  the  equitable  rule  In 
regard  to  real  property  as  above  stated,  but  as 
they  are  not  considered  within  the  immediate 
Bcope  of  this  note  It  Is  not  deemed  necessary  to 
cite  them. 

The  rule  In  regard  to  the  rlghta  ot  purchasers 
from  a  ixma  fide  holder  of  n^tlalile  paper,  and 

the  exception  thereto,  which  Is  tbe  Immediate 
subject  considered  In  this  note,  and  the  rea- 
sons for  both  the  rule  and  the  exception,  are 
so  completely  and  admirably  stated  In  tbe  de- 
cisions which  follow  that  it  is  deemed  unnec- 
essary to  speak  further  of  them  here. 

The  general  rule  Is,  that  a  bona  fide  holder 
of  negotiable  paper  la  entitled  to  the  entire 
world  as  a  market,  and  to  secure  this  it  la  nec- 
essary that  all  the  rlghta  and  advantages  i>o»- 
sessed  by  him  shall  pass  to  bis  assignee,  even 
though  the  latter  may  have  notice  ot  such 
facts  as  would  have  defeated  any  rlgbt  of  re- 
covery had  the  Instrument  remained  in  the 
hunds  of  the  original  payee.  An  exception  to 
this  rule  la,  that  If  the  paper  returns  to  the 
original  payee  It  is  not  shieidud,  aa  it  was  in 
the  bands  of  the  bona  flde  bolder  wltbout  no- 
tice, or  would  have  been  In  the  hands  of  any 
other  person  holding  under  him,  but  Is  subject 
to  any  defense  that  could  have  been  made  had 
It  never  been  transferred  at  all.  Eiwell 
Tatum,  6  Tex.  CIv.  App.  307,  24  S.  W.  71,  25 
a.  W.  434. 

While  the  general  rule  Is  that  a  bona  flde 
holder  ot  negotiable  paper  may  pass  It  to  an 
assignee,  even  If  tbe  latter  may  have  notice 
of  such  facts  as  would  have  defeated  ths  rlgbt 
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APPEAL  ^y  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Dane  County 
in  favor  of-  defendant  in  an  action  brought 
to  •enforce  payment  of  a  promissory  note. 
Affirmed. 

Statement  by  Marshall,  J.: 

Action  on  a  promissory  note.  The  de- 
fenne  was  that  plaintiffs,  as  agents  of  the 
Equitable  Life  Assurance  Society  of  the 
United  States,  acting  through  their  sub- 
agent,  one  Forsting,  delivered  to  defendant 
two  insurance  bonds  duly  issued  by  sueh 
society,  on  his  application  made  through 
.Huch  agenta,  and  tliat  he  at  the  same  time 
delivered  to  Kcffstinir  for  the  agents  the 
note  in  suit^  the  same  being  for  the  down 
fiayment  tor  such  bonds,  and  that  the  de- 
livery was  coupled  with  an  agreement  which 
Forsting  had  authority  to  make  to  the  ef- 


fect that  defendant  might,  at  his  election  to 
be  made  within  thirty  days,  return  the 
honiU.  and  in  that  event  that  the  note 
should  he  delivered  to  defendant;  that  such 
election  was  made,  notice  thereof  given  to 
plaintiffs,  a  demand  made  upon  uiraa  for 
the  note  and  a  tender  of  the  bonds  made  to 
them,  all  within  the  thirty  days  agreed  up- 
on. 1  he  evidence  was  to  the  effect  that  de- 
fendant dealt  with  Forsting  believing  him 
to  be  the  authorized  agent  of  plaintiffs,  re- 
ceived from  him  the  bonds  mentioned  in  the 
anawer,  and  delivered  to  him  the  note  in 
suit,  receiving  at  the  same  time  a  writing 
signed  by  Forsting  as  follows:  "Keceivpd 
of  D.  W.  itohertson  note  for  $600  balance 
due  on  bonds  N'ob.  B836.811  and  851.8S2. 
It  \s  understood  and  agreed  that  should  the 
a Ihjvp- numbered  bonds  be  rcturntKi  not  ac- 
cepted within  thirty  days  ducbiil  will  be 


to  recover  bad  the  Instrument  remained  In  the 
huntla  of  the  original  party,  an  exception  to  the 
rule  Is  that.  If  the  lupet  returns  to  tlie  original 
parly.  It  Is  not  shielded,  as  It  would  have  been 
In  the  hands  of  another  p<!rson,  but  Is  sub- 
ject to  any  defense  that  could  have  twen  made 
bad  It  never  been  transferred  at  all.  This  ex- 
ception rests  on  the  principle  that  one  cannot 
take  advantage  of  his  own  wrong.  Uoye  v. 
Kalashlan  (U.  I.}  46  Atl.  271. 

If  a  patent  Is  wortbleas,  and  consequently 
furnialies  no  con stdcr.it Ion  for  a  note,  such 
note  In  the  hands  of  the  payee  la  void ;  and  If, 
hefnK  neftotlable,  be  sells  or  transfers  It  to  an 
innocent  holder  t>efore  maturity,  for  value.  b«, 
by  that  act,  perpetrates  a  fraud  upon  the  maker, 
for  which  be  Is  liable  to  the  full  extent  of  the 
Injury  caused  by  such  sale  and  transfer.  Upon 
the  same  principle,  and  as  a  sequence  from  It, 
where  the  payee  transfers  negotiable  paper, 
void  in  hia  bands,  to  an  innocent  bolder,  and 
repurchases  from  him  or  a  subsegnent  holder, 
the  paper  becomes  alfected  with  the  original 
luflrmlty,  and  the  payee  cannot  recover.  Tod 
V.  Wick  Bros.  3ti  Ohio  St.  370. 

Probably  the  best  statement  and  Illustration 
of  the  general  rule  In  regard  to  the  rights  of 
a  pnrchaaer  from  the  bona  fide  holder,  and  also 
of  the  exception  to  that  rule,  which,  as  bas  been 
stated,  forms  the  subject  of  the  note,  hs  nell 
as  the  reasons  for  both  ihc  rule  and  the  excep- 
tion. Is  that  contained  Id  a  case  decided  by  the 
supreme  court  of  Michlftan,  In  which  the  opin- 
ion of  the  court  was  delivered  by  that  eminent 
Jurist  and  commentator.  Judge  Coolly,  as  fol- 
lows: It  Is  perfectly  true,  as  a  general  rule, 
that  the  bona  Ude  holder  of  negotiable  paper 
has  a  rlirht  to  sell  the  same,  with  all  the  rights 
and  etiultles  attaching  to  it  in  his  own  hands, 
to  whoever  may  see  tit  to  buy  of  him,  vhether 
such  purchaser  was  aware  of  the  original  In- 
firmity or  not.  Without  this  right  he  would  not 
have  the  full  protection  which  the  law  merchant 
designs  to  afford  him,  and  negotiable  paper 
would  cease  to  bo  a  safe  and  reliable  medium 
for  the  exchanges  of  commerce.  For,  if  one 
can  stop  the  negotiability  of  paper  against 
which  there  is  no  defense,  held  by  another,  it 
Is  obvious  that  an  important  element  tn  Its 
value  Is  at  once  taken  away.  But  this  rule 
has  never  been  applied  to  a  purchase  by  the  orig- 
inal payee,  and  it  is  not  eRsential  to  the  protec- 
tion of  the  innocent  Indoraee  that  It  should 
be.  It  cannot  be  very  Important  to  him,  that 
there  is  one  person  Incapable  of  succeeding  to 
his  equities,  and  who  consequently  would  not 
be  likely  to  become  a  porcbaser.  If  he  may  sell 
to  all  the  rest  of  the  community,  the  market 
value  of  his  security  Is  not  likely  to  be  affected 
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by  (he  circumstance  that  a  single  Individual 
cannot  compete  for  Its  purchase. — eaiwclally 
when  it  is  considered  that  the  nnturc  of  ne- 
gotiable securities  Is  snch  that  their  market 
value  Is  very  little  Influenced  by  competition. 
Nor  la  there  any  mie  or  principle  of  law  that 
would  be  violated  by  permitting  the  maker  to 
set  up  his  defense  against  the  payee,  when  be 
becomes  the  Indorsee,  with  the  same  effect  ss 
he  might  have  done  before  it  had  been  ^Id 
at 'all ;  nor  Is  there  any  valid  reason  against 
it.    Koat  V.  Bender,  25  Mich.  5ir>, 

A  firm  of  Nlap»ra  Falls,  N<'w  York,  wer" 
payees  and  holders  of  the  note  in  suit.  It  was 
a  ncjTotlnble  promissory  note,  payable  to  th«^r 
order.  It  was  sold  before  maturity  to  a  navlogi! 
bank  in  I>etrolt,  under  circumstances  which  ad- 
mittedly made  the  bank  a  bona  fide  purchaser. 
It  was  sold  to  this  bank  by  the  attorney  of  the 
payees,  to  wnom  it  had  been  sent  for  collection. 
It  did  not  appear  whether  or  not  the  payees 
directed  such  sale.  The  attorney  Indorsed  the 
note  f>efore  sale  In  blank,  as  the  payees  hod 
previously  done.  The  note  went  to  protfsl  for 
nonpayment,  and  subsequently  It  was  tndorse<t 
to  "any  hank  or  order"  over  tbe  signature  of 
the  savings  bank,  and  transferred  to  a  atate 
bank,  which  sent  to  the  savings  bank  Its 
check  for  the  amount  due  upon  the  note. 
PlalDtlfT  was  tbe  cashier  of  the  state  tianli. 
and  testified  that  he  was  not  the  owner 
of  the  note,  and  had  brought  this  action  for  the 
benefit  of  the  bank.  The  defendant,  who  was 
the  maker  of  the  note,  sought  to  show  that  tl>o 
nott  was  obtained  by  fraudulent  representations 
made  by  an  agent  of  the  payees.  The  attorney 
of  the  payees  before  mentioned,  called  aa  a  wit- 
ness for  the  defendant,  testified  that  he  re- 
ceived the  note  before  maturity  for  collection, 
and  Indorsed  and  sold  It  to  the  savings  Imnk, 
nnd  received  payment  of  tbe  consideration, 
which  he  put  in  the  bank  to  his  own  credit, 
and  checked  out,  as  he  did  other  money.  Tbst 
be  sold  the  note  because  he  wante<l  to,  and  di<l 
not  know  that  he  was  directed  to  do  so  by  the 
payees.  It  wss  shown  that  after  protest  of  the 
note  this  attorney  had  a  conversation  abont 
tbe  note  with  a  stockholder  and  director  of  the 
Rtate  bauk,  who  was  also  Its  attorney,  who 
said  that  his  bank  would  take  it.  The  attorney 
of  the  payees  before  mentioned  also  wrote  pialo- 
tltr,  who  was  cashier  of  that  b.ink,  a'.>out  tbe 
note,  aa  did  also  the  city  bank  after  the  at- 
torney of  the  payees  had  told  its  officers  that 
the  fitate  bank,  of  which  plaintiff  was  cashier, 
would  take  the  note.  The  court  permitted  the 
Jury  to  And  that  the  purchase  of  the  note  Igr 
the  state  bank,  of  which  plaintiff  was  cashier, 
was  collusive,  as  agent  tor  tbe  payees,  boldlog 
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returned  to  D.  H.  Bpbertsoii."  Forsting 
was  in  faH  tbe  duly  authorized  agent  of 
plaintiffs  to  deliver  to  defendant  the  bonds 
mentioned  and  receive  payment  therefor. 
Evidence  was  given  under  objecticHi  that  the 
word  "duebill"  in  the  receipt  refrared  to  the 
noto  in  question.  Evidence  was  excluded  as 
to  the  authority  of  Forsting  being  limited 
to  delivCTing  the  bonds  and  receiving  pay- 
ment therefor  in  cash.  Proof  was  made 
that  defendant  did  all  that  was  necessary 
on  his  part  to  entitle  him  to  a  return  of  his 
note  if  the  writing  waa  binding  on  plain- 
tiffs, and  that  plaintiffs  did  not  know  of 
the  agreement  between  FOTsting  and  defend- 
ant mentioned  in  the  receipt  until  after  they 
parted  with  the  note  as  hereafter  men- 
tioned; that  they  received  the  note  suppos- 
ing the  delivery  thereof  to  Forsting  for  them 
Was  unconditional,  and  that  upon  the  f;uth 

tbat,  IC  It  was  not  a  purchaser  tn  tbe  ordinary 
senE^e,  IC  would  not  be  entitled  to  set  up  the 
bona  fides  of  tbe  savings  bank,  and  refufnd  to 
direct  a  verdict  for  tbe  plaintiff.  In  coiislder- 
Inif  this  question  on  a  writ  of  error  from  a  jmlR- 
ment  In  fnvor  of  the  defendnnt.  the  supreme 
court  said:  "The  plaintiff's  cauneol  say  that, 
being  Indorsed  In  blank,  tbe  poss^^ion  of  tbe 
note  waa  sufflclent  proof  of  plalnlllTs  rlgbt  to 
■ue,  and  that  It  was  error  to  pnrmit  Ibe  Jnry 
to  defeat  the  plaintiff  upon  this  fn^ound,  which 
they  may  have  done  under  the  charge.  In  the 
case  of  Kost  v.  Bender,  25  Mich.  515,  It  was 
held  that  the  payee  of  a  note  could  not  avoid 
the  equities  in  favor  of  the  malcor  by  repur- 
chasing the  note  from  a  bona  Hdc  holder,  to 
whom  he  bad  sold  It.  This  rule  should  apply 
In  thta  case,  If,  as  claimed,  tbe  transfer  to  the 
Croswell  bank  [the  bank  of  which  the  plainlifT 
was  the  cashier]  waa  colorable  only,  to  cover 
an  actual  payment  or  repurchasu  by  Myers  & 
Co.  [the  payees]  or  bj  their  attorney  on  their 
bebalf."  Tbe  snpreme  court,  however,  rerer-^ed 
the  Judgment,  and  ordered  a  new  trial  upon  an- 
other ground,  aiz.,  that  the  court  had  committed 
an  error  In  charging  the  Jury  to  the  effect  that 
the  plaintiff  bad  no  right  to  bring  tbe  action. 
Battersbee  v.  CalklOs  (Uicta.)  8  Det.  L.  N.  778, 
87  N.  W.  7C0. 

In  Clark  v.  McNeal.  114  N.  Y.  287.  21  N.  E. 
405,  tbe  t^oiirt  after  deciding  that  tbe  rule  that 
If  one  who  baa  purchased  real  estate  with  full 
notice  of  an  equitable  claim  of  another  thereto 
transfers  It  to  a  bona  fide  purchaser,  tlie  lat- 
ter not  only  takes  u  good  title,  but  can  trans- 
fer such  title  to  one  who  purchases  with  full 
kuowledE:e  of  the  fact,  la  subject  to  the  excep- 
tion where  the  transfer  Is  back  to  the  original 
purchaser,  who  was  guilty  of  conatructlve  fraud 
in  transferring  tbe  property ;  If  It  becomes  re- 
vested In  him,  tbe  original  equity  will  re- 
attach to  It  in  bis  hands,  and,  quoting  from 
Story,  Eq.  Jur.  i  410,  and  Pom,  Eq.  Jur.  |  754, 
la  BUpiinrt  thereof,  said :  "The  aathorltles  are 
anlform  upon  the  subject,  so  far,  at  least,  as. 
they  apply  to  the  facts  of  this  case."  and  then' 
cited  In  support  of  tbe  statement,  among  others, 
Koat  V.  Uender,  25  Hlch.  515 ;  Dan.  Neg.  Inst. 
i  805. 

Thla  case  does  not  relate  to  negotiable  paper, 
but  Is  one  of  tli.-  cases  illustrating  the  correl- 
ative rule  In  regard  to  the  rights  of  a  bona 
Bde  purchaser  of  real  estate  from  one  who  has 
full  notice  of  the  equitable  claim  of  tinother 
thereto,  and  of  the  right  of  such  purchaser  to 
transfer  a  good  title  Co  one  who  purchases  with 
full  knowledge  of  the  fact  of  such  claim,  and 
of  tlie  exception  that  the  rule  docs  not  apply 
when  the  transfer  is  back  to  tbe  original  pur* 
M  L.  11.  A. 


thereof  they  paid  full  value  for  the  same 
to  the  assurance  fociety,  keeping  the  paper 
as  their  own  property;  that  they  thereafter 
parted  witli  the  note  for  value,  but  discover- 
ing defendant's  attitude  in  respect  thereto 
before  the  maturity  tliereof,  they  repur- 
chased the  paper  so  as  to  enfcn-ce  it  in  tbeir 
own  names  and  preserve  their  credit;  that 
defendant  knew  when  he  gave  the  note  that 
it  wiia  negotiable  and  was  payable  to  plain- 
tiffs as  principals;  also  that  the  bond,  ac- 
cording to  the  contract  between  him  and  the 
assurance  society,  required  payment  in  cash. 

A  verdict  wan  rendered  in  favor  of  de- 
fendant and  judgment  was  rend«^  accord- 
ingly. 

Mcnitrs.  Bashford,  Aylward*  A  Spans- 

ley,  for  appellants: 

The  payees  naineij  in  a  negotiable  instru- 

chaser ;  yet  as  the  court  of  appeals  cited  Kost 
V.  Bender,  25  Mich.  515,  which  was  a  case  re- 
lating purely  to  negotiable  paper.  It  Is  deeowd 
proper  to  Insert  It  here  both  as  an  alflrmatlon 
by  the  New  York  court  of  appeals  of  tbe  rule 
laid  down  In  Kost  v.  Itcnder,  and  aJso  In  sup- 
port of  tbe  assei'tloa  of  the  statement  made  In 
tbe  introduction  hereto,  that  tbe  rule  and  ex- 
ception In  regard  to  negotiable  Instruments,  and 
the  rule  and  exception  In  regard  to  the  purchase 
of  real  property,  are  Identical. 

Section  2206,  U.  S.  Kev.  Stat,  provides:  "No 
lands  acquired  under  the  provlaiotis  of  this 
chapter  shall  In  any  event  become  liable  to  the 
satisfaction  of  any  debt  contracted  prior  to  the 
Issuing  of  the  patent  therefor." 

A  patent  waa  Isaued  to  the  appellee  In  1878. 
Previous  thereto  he  had  become  indebted  to  the 
appellant,  who  had  afterward  recovered  a  Judg- 
ment against  him,  and  an  order  was  mode  by' 
the  county  <.>ourt  reviving  tbe  Judgment.  The 
appellee  brought  this  action,  alleging  facts 
which  he  claimed  rendered  the  land  exempt  from 
liability  for  the  satisfaction  of  tbe  Judgment, 
and  praying  that  it  be  decreed  to  be  free  from 
tbe  apparent  tien  thereof.  A  decree  waa  ren- 
dered In.  fuvor  of  the  plaintiff,  from  which  tbe 
defendant  and  appellant  appealed.  The  patent 
was  Issued  In  1878.  In  1S85  the  appellee,  the 
patentee,  and  wife  conveyed  the  lands  to  an- 
other person,  who  In  18S((  conveyed  It  to  the 
wife  of  the  appellee.  She  afterward  died, 
and  the  county  court  set  aside  tbe  land  In  ques- 
tion as  the  homeatead  of  her  husband,  the  ap- 
pellee. It  waa  conceded  that  the  land  was  not 
bubject  to  the  payment  of  the  debt  of  the  ap- 
pellant before  the  appellee  (the  patentee)  con- 
veyed It;  and  that  it  did  not  become  liable  for 
the  debt  In  the  hands  of  bis  grantees ;  but  It 
was  urged  that,  having  again  reached  him.  It 
was  liable.  Tliat  while  It  was  not  liable  as  long 
as  he  retained  it,  or  In  the  bands  of  anyone  de- 
riving title  through  him,  still  whenever  he 
should  acquire  a  new  title  to  the  land.  It  would 
then  become  liable.  Tbe  court  said :  "We 
cannot  find  that  the  precise  question  has  ever 
been  determined.  In  the  absence  of  direct  au- 
thority, tbe  apparent  analogy  of  the  law  of 
commercial  paper  at  once  suggests  Itself.  It 
Is  a  familiar  rule  that  If  a  negotiable  instru- 
ment once  reaches  the  bands  of  a  bona  fide 
holder  for  value.  It  Is  discharged  from  equities, 
although  he  should  transfer  it  to  a  third  person 
with  notice  of  such  equities ;  but  still.  If  tbe 
transferee  should  happen  to  be  the  original 
payee  of  tbe  instrument.  It  would  be  subject 
to  the  equities  In  bis  hands.  This  rule  and  tbe 
i-easons  therefor  are  strongly  stated  by  Judge 
Cooley  in  Kost  r.  Bender,  25  Ulch.  BIS.  By 
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meat  are  bona  fide  holders  when  they  accept 
the  sajue  innocently  for  a  valuable  consider- 
ation, although  the  maker  may  have  been 
fraudulently  induced  to  sign  the  same,  un< 
lesB  the  fraud  was  such  as  to  destroy  the 
paper  ua  a  monetary  obligation. 

Johnston  Harvester  Co.  v.  McLean,  67 
Wis.  258,  15  N.  W.  177;  yelson  v.  McDon- 
ald, 80  Wis.  005,  50  N.  W.  893;  Johnson  v. 
Weed  <&  G.  Mfg.  Oo.  103  Wis.  291,  79  N.  W. 
236;  M{u:k  v.  Prang,  104  Wis.  1,  45  L.  R. 
A.  407,  79  N.  W.  770;  Verbeck  v.  Scott,  71 
Wis.  59,  ae  N.  W.  600;  Kinney  v.  Kruse,  28 
^Vis.  183;  4  Am.  &  Eng.  Enc.  Law,  pp.  330, 
332,  333. 

'J^ie  paper  bad  a  valid  l^al  existence  at 
the  time  it  came  into  the  hands  of  the 
plaintiffs  and  with  no  actual  notice  to  them 
of  any  condition  whatBoever. 

liyh  T.  UoCormie^  Harvesting  Maeh.  Co. 


examlnlnff  that  case  It  will  be  seen  tbat  the 
reasons  for  the  rule  arc,  that,  while  tbe  pro- 
tection of  the  iQQocent  bolder  requires  that 
those  taking  from  him  sbould  also  be  protected. 
It  is  not  Tery  important  tbat  Uiere  sbould  be 
one  person  fn  the  world  Incapable  of  succeed- 
ing to  bis  equities.  The  rule  protecting  Inno- 
cent purchasers  Is  for  the  benefit  of  the  pur- 
chaser, and  not  for  the  beneflt  of  the  culpable 
psyee.  .  Against  bim  tbe  payor,  were  be  com- 
pelled to  pay  tbe  paper,  would  have  bis  remedy 
by  action,  and  to  avoid  circuity  of  action  If  the 
paper  comes  back  to  his  bands,  the  payor  should 
be  permitted  to  set  up  tbe  defense."  The  court 
then  held  that  tbe  reason  for  chajiglng  tbe  rule 
In  regard  to  commercial  paper  when  it  returned 
to  the  original  payee  was  not  applicable  to  the 
cose  before  It.  Brandhoefer  r.  Bain,  45  Neb. 
.781,  64  N.  W.  218. 

This  case  Is  taken  because  of  Its  very  posi- 
tive Indorsement  of  what  was  said  by  Jndge 
Cooley  in  Kott  t.  Bender,  2B  Hlcb.  51B,  In  re- 
gard to  tbe  general  rule,  and  tbe  exception 
thereto  which  forms  our  subject,  as  applied  to 
negotiable  paper,  and  Its  statements  In  regard 
thereto  are  undoubtedly  correct,  and  In  a  case 
to  wblcb  they  applied  would  be  extremely  ap- 
propriate :  but.  Inasmuch  as  the  court  wound  up 
by  holding  that  the  reason  for  changing  the  rule 
In  r4>gard  to  commercial  paper  when  It  returned 
to  tbe  orlglmal  payee  was  not  applicable  to  the 
case  before  It,  It  Is  somewhat  difficult  to  see 
why  tbe  judge  who  delivered  the  opinion  went 
Into  the  rule  In  regard  to  negotiable  paper  to 
sucb  length ;  unless  It  Is  found  In  his  statement 
In  tbe  beginning  that  he  did  It  In  the  absence  of 
direct  authority  In  regard  to  tbe  precise  ques- 
tion before  tbe  court. 

Plaintiff  conveyed  to  defendant  an  Interest 
In  patents  for  410,000.  SiUd  took  In  payment 
from  the  defendant  three  notes;  $3,000  pay- 
able In  three  months,  13.600  payable  In  nine 
mouth!!  and  $3,500  payable  In  fourteen  months. 
Tb;  note  of  13,500  payable  In  nine  months 
was  tiefore  Its  maturity  indorsed  by  the 
plalstllf  to  another  person  for  a  valuable  cm- 
sideratlou.  Thereafter  an  arrangement  was 
made  between  plaintiff  and  the  person  to  whom 
be  had  traiiGferred  tbe  note,  by  which  the  plnln- 
tilF  agreed  to  transfer  to  such  person  certain 
Interests  In  the  same  patents,  and  to  take 
therefor  the  defendant's  notes  for  $1,000,  which 
Bucb  other  person  agreed  to  procure.  Accord- 
ingly, by  i-equest  of  such  other  person  and  with 
the  plaintiff's  knowledge,  tbe  defendant  gave  as 
a  substitute  tor  said  note  of  $3,500,  two 
notes,  one  for  $2,500  wblcb  was  paid,  and  tbe 
note  la  anit,  which  was  dated  back  to  tbe  day 
of  tbe  sale  of  tbs  patents  and  of  the  three 
54  L.  H.  A. 


IDS  Wis.  81,  61  L.  R.  A.  906,  84  N.  W.  18; 
Itehbein  T.  Jtahr,  100  Wis.  136,  85  N.  W. 

315. 

Where  drafts  given  for  the  future  Jeliv- 
ery  of  coal  were  diacounted  by  a  bank,  with 
knowledge  of  the  consideration  therefw,  it 
can  enforce  them  against  the  acceptor,  whea 
discounted  before  maturity  and  before  a 
breach  of  the  agre«nent  to  deliver. 

Tradesmen's  Nat.  Bank  v.  Ovrtis,  167  N. 
Y.  194,  52  L.  R.  A.  430,  60  N.  E.  429 ;  Davis 
V.  licCready,  17  N.  Y.  230,  72  Am.  Dec. 
461. 

A  contemporaneous  collateral  agreement 
when  in  writing  cannot  control  the  optxMr 
tion  of  the  note  in  the  hands  of  a  third  par- 
ty unless  he  has  notice  of  its  existence^ 

4  Am.  &  Eng.  Eoc.  Law,  p.  144;  Brinher 
V.  Meyer,  81  Wis.  33,  50  N.  W.  782;  Racine 
County  Bank  t.  Keep,  IS  Wis.  210;  Jilson 

original  notes.  The  plaintiff  contended  that, 
even  If  tbe  original  note  of  $8,500  was  Invalid 
In  Its  Inception,  by  reason  of  frasd.  yet  as  it 
passed  before  Us  maturity  Into  tbe  hands  of  a 
bona  flde  bolder,  and  as  tbe  note  In  anit.  given 
In  part  iiubstltutlon  therefor,  was  negotiated 
to  tbe  plaintiff  upon  a  new  and  valuable  con- 
sideration, tbe  action  mlgbt  be  maintained :  and 
thst  tbe  last  sole  and  transaction  eonatttnted 
a  sufficient  consideration  to  support  tne  note 
In  suit,  and  tbat  the  alleged  frauds  of  tbe  for- 
mer transaction  could  not  be  used  to  Impeach  It. 
The  trial  court  declined  so  to  rule,  and  In- 
structed tbe  Jury  tbat  tbe  fact  tbat  tbe  note 
had,  under  tbe  clrcutnstances  of  the  case,  passed 
through  the  hands  of  the  third  person,  woald 
not  confer  upon  It  any  additional  validity  In 
the  plaintiff's  hands ;  and  that  If  the  last  agree- 
ment was  made  In  Ignorance  by  the  defendant 
of  tbe  fraud  In  the  first  transaction,  such  fraod 
would  not  be  purged  by  the  second  transaction, 
so  far  as  to  render  tbe  note  valid  <hi  Its  return 
into  tbe  hands  of  the  original  perpetrator  of 
the  fraud.  The  Jury  returned  a  verdict  for  the 
defendant,  and  tbe  plaintiff  alleged  exceptions. 
In  overruling  which  the  supreme  Jodldal  oonrt 
said :  "It  Is  urged  by  tbe  counsel  for  the  plain- 
tiff that  the  defendant  would  bare  beem  com- 
pelled to  pay  tbe  whole  amount  of  the  note  ki 
suit  to  the  Indorsee  to  whom  the  plaintiff  ne- 
gotiated It  tor  value  before  Its  maturity,  and 
that  he  could  not  have  set  up  the  groond  of 
defense  on  which  be  now  relies  If  an  action 
had  been  brought  upon  It  by  him.  This  is  eer- 
talnly  true ;  but  we  do  not  see  that  the  sog- 
gestlon  has  any  material  bearing  on  the  rigbts 
of  the  parties  to  this  suit.  While  the  notes  were 
in  the  hands  of  the  indorsee,  the  defendant 
BtlU  retained  his  claim  for  damages  against  tbe 
present  plaintiff.  Tbe  tnnafer  of  the  note  In 
no  way  affected  or  Impaired  tbe  right  of  the 
plaintiff  to  recover  those  damages,  it  affected 
only  the  form  of  bla  remedy,  limiting  It  to  a 
right  of  action  against  the  plaintiff.  Bat  on 
tbe  redelivery  of  tbe  note  to  tbe  plaintiff,  and 
the  commencement  of  an  action  by  him  to  en- 
force It,  tbe  remedy  by  recoupment  revived.  Nor 
can  we  see  that  It  Is  at  all  material  that  the 
plaintiff,  when  he  took  back  tbe  note  In  salt, 
paid  n  valuable  consideration  for  it  to  the  per- 
son to  whom  he  had  previously  n^otlated  tt. 
Tbe  rigbts  of  the  defendant  could  not  be  affected 
by  tbe  dealings  of  the  plaintiff  with  third  par- 
ties with  whom  he  had  no  concern.  The  plain- 
tiff could  not  purge  tbe  fraud  with  which  the 
note  was  tainted  so  as  to  get  rid  of  tbe  claim 
for  damages  on  account  thereof,  which  the  de- 
fendant had  against  him.  Tbls  still  remained 
to  be  enforced^  either  by  a  separate  action,  or 
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T.  Gilbert,  26  Wis.  637>  7  Am.  Rep.  100; 
f  noa  T.  Clifford^  38  Wis.  651,  20  Am.  Bep. 
28;  Sfraohon  v.  Uumloto,  24  Wis.  21. 

If  timre  vroM  an  actual  delivery  of  the 
note,  which  was  subject  to  be  defeated  hj  a 
condition  subsequent,  the  maker  could  not 
avail  himself  of  the  defense  as  against  an 
innocent  holder ;  and  not  as  against  the 
payee  if  he,  himself,  had  negligently  permit^ 
ted  the  paper  to  be  put  in  circulation. 

McDonald  v.  Provident  8av.  Life  Aasur. 
Boo.  108  Wis.  213,  84  N.  W.  164;  Jtehbein 
T.  Eahr,  109  Wis.  136,  65  N.  W.  316;  Eel- 
ler  V.  Schmidt,  104  Wis.  6B6,  80  N.  W.  935. 

If  negotiable  p^er,  fair  on  its  face,  has 
Iwen  put  in  circulation,  contrary  to  the  in* 
tention  of  the  maker,  but  by  reason  ot  his 
fiiiilt  or  n^ligence,  payment  there<^  may  be 
enfwced  by  an  innocent  header. 


Tiedenum,  Com.  Paper,  S  286;  Dan.  Neg. 
Inst.  $  664. 

Forsting  never  was  an  agent  of  the  coai- 
pany,  and  he  did  not  represent  bimsetf  so 
to  be.  He  was  a  special  agent  with  limited 
authority,  as  the  defendant  is  presumed  to 
have  known.  Instead  of  incorporating  the 
condition  in  the  note,  he  gave  a  negotiable 
instrument,  and  accepted  a  separate  paper 
giving  him  .the  right  to  resciiid  the  Uanfi' 
action  if  he  should  diange  his  mind  within 
the  time  named. 

An  agent  for  collection  without  special 
authority  can  receive  payment  only  in  the 
legal  currency  of  the  country, 

1  Am.  &  Eng.  £nc.  Law,  p.  1027;  Ward 
T.  Smith,  7  Wall.  447,  19  L.  ed.  207;  CMN- 
ton  V.  Willford,  2  Wis.  I;  Hall  v.  Storrs,  7 
Wis.  263;  MoKindly  v.  Dunham,  66  Wis. 
615,  42  Am.  Sep.  740.  13  N.  W.  485;  State 


h7  recoupmeat,  according  as  the  rules  or  law 
might  make  eitlier  form  ot  remedy  appropriate 
and  applicable,  when  tbe  defendant  sougbt  to 
avail  hlmselC  ot  It"    Sawder  v.  WIswell,  9  Al- 

Im,  S9. 

Tbe  mere  borrower  ot  a  note  does  not  become 
a  bolder  for  value,  and  stands  no  better  than 
a  mere  donee,  and  gets  no  superior  eqnit;  to 
tbat  ot  tbe  payee.  If  In  any  case  a  partner- 
ship can  take  a  note  from  one  of  Its  members 
free  from  tbe  equities  binding  bliu,  tbls  result 
does  not  follow  when  tbe  note  is  merely  lent  for 
the  accommodation  of  the  firm.  And  although, 
br  pledging  It,  the  pledgee  might  acquire  the 
rUrbts  of  a  bona  flde  bolder  for  value  without 
notice,  jet,  upon  Its  coming  back  into  the  firm's 
hands  algaln,  tbe  equity  of  tbe  maker  would 
revive.  King  v.  Nichols,  1S8  Mass.  18,  citing 
Sawyer  v.  WIswell.  9  Allen,  89. 

Certain  officers  of  a  national  bank,  who  were 
also  ofDcers  of  a  real-estate  corporation  or  com- 
pany at  tbe  Instance  of  one  of  tbem,wbo  wastbe 
cashier  of  the  bank,  upon  a  pretended  claim  of 
the  bank  against  tbe  company  of  f 20,000  which 
th«  evidence  In  the  case  did  not  sustain,  pro- 
eared  8  note  for  that  amount  with  Interest,  snd 
a  mortgage  on  all  of  the  real  estate  it  owned 
to  secure  it,  to  be  executed  In  the  name  of  the 
company  to  a  loan  and  trust  company.  Tbe 
company  was  not  Indebted  In  any  amount  to 
the  loan  and  trust  company,  but  the  name  of 
the  latter  was  used  to  deceive  the  offlcers  of  the 
government,  who  ibonld  be  directed  to  examine 
Into  the  affairs  of  tbe  national  bank.  Tbe  pre- 
tended proceedings  In  the  way  of  a  resolution 
to  execute  tbe  note  and  mortgage  on  the  part 
of  some  of  the  offlcers  of  the  company  were  en- 
tirely Irregular  and  Illegal  although  done  by 
a  majority  of  the  directors  thereof.  Tbe  note 
was  immediately  indorsed  without  recourse  to 
tbe  before-named  national  bank,  and  it  nego- 
tiated tbe  note  to  another  national  bank  before 
maturity,  for  value,  in  tbe  usual  course  of 
trade,  on  two  different  occasions — both  oc- 
casltms  without  notice,  and  in  good  faltb.  The 
note  and  mortgage  were  afterwards  taken  up, 
and  at  the  time  of  the  trial  were  owned  by  the 
first-mentioned  national  bank.  The  relatloo- 
Shlp  between  tbe  different  persona  who  were 
oOetn  both  of  the  company  and  the  bank,  left 
no  doubt  that  the  circumstances  attending  the 
contraction  of  tbe  debt  of  120,000  covered  by 
tbe  note  and  mortgage,  and  the  manner  in  whlcb 
It  Vas  ezecnted,  were  known  to  all  of  them ; 
and  thej  were  undoubtedly  executed  at  the 
Instance  of  the  cashier  and  mansger  of  the 
bank  for  Its  benefit.  It  was  held  tbat  tbe 
receiver  of  the  national  bank,  for  whose  bene- 1 
at  the  note  and  mortgage  were*  so  executed, 
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held  tbe  same  subject  to  the  same  defenses  that 
applied  to  the  bank  Itself,  and  that  tbat  bank 
took  tbe  note  and  mortgage  with  notice  of  all 
defenses  thereto.  It  was  executed  for  a  pra- 
tended  Indebtedness  to  a  third  person, — the 
loan  and  trust  company, — although  It  was 
kpown  by  tbe  parties  who  acted  for  the  bank 
tbat  nothing  was  due  to  tbe  loan  snd  trust 
company  by  the  company  executing  the  note  and 
mortgage,  and  It  was  used  to  enable  the  bank 
to  protect  itself  against  loss  on  a  debt  of  one 
of  such  persons.  Nor  was  anything  cured  or 
strenglheued  by  the  n^tiatlon  of  the  note  be- 
fore maturity,  as  collateral  security  for  future 
advances,  to  the  other  national  bank,  on  two 
different  occasions.  It  finally  came  back  into 
the  hands  of  the  original  payee  charged  with 
tbe  same  eQuitles  and  defenses  as  applied  to  It 
when  first  issued.  Hatch  v.  Johnson  Loan  it  T. 
Co.  79  Fed.  828. 

In  an  action  to  foreclose  a  chattel  mortgage 
given  to  secure  two  promissory  notes,  tbe  court 
found  that  one  of  tbe  notes  (both  of  whlcb 
were  tainted  with  usury  which  was  a  defense 
to  them  except  they  were  held  by  a  bona  flde 
holder)  was  sold  and  indorsed  to  a  national 
bank  as  collateral  security  for  a  loan  made  to 
a  state  bank  of  which  tbe  payee  of  tbe  note 
was  cashier,  or  to  the  cashier  and  president 
of  the  bank,  they  then  being  the  sole  owners  of 
the  stock  In  tbe  state  bank,  and  that  such  sale 
and  Indorsement  were  without  knowledge  or 
notice  on  the  part  of  the  national  bank  of  any 
defense  thereto,  and  the  note  was  received  by 
it  as  collateral  security  In  the  ordinary  course 
of  Its  business,  and  for  value ;  tbat  prior  to  the 
purchase  of  such  note  by  the  plaintiff  It  had 
been  returned  to  another  national  bank,  or  to 
the  president  and  cashier  of  the  state  bank. 
Cpon  the  organization  of  tbe  national  bank 
last  mentioned  the  president  of  the  state  bank 
was  made  president  thereof  and  the  cashier 
of'tbe  state  bank  vice  president  thereof.  Tbe 
note  was  purchased  by  the  plaintiff  after  the 
mstarity  thereof,  and  he  paid  a  valuable  con- 
sideration therefor  and  its  foil  market  value, 
and  purchased  or  obtained  It  from  the  last- 
mentioned  national  bank,  or  of  its  president 
and  vice  presld«it,  who  were  as  aforesaid  re- 
spectively president  and  cashier  of  the  state 
bank,  tbe  latter  of  whom  was  the  payee  of  tbe 
note.  The  trial  court  found  tbat  at  tbe  time 
of  tbe  purchase  he  was  chargeable  with  full 
notice  of  tbe  conBlderation  for  which  the  note 
was  given,  and  the  testimony  showed  that  It 
was  returned  to  the  president  of  the  state  bank 
and  tbe  cashier  (the  payee)  by  tbe  national 
1  bank,  to  whom  It  was  negotiated  before  maturity 
before  tbe  plaintiff  obtained  It.   On  appeal 
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rtank  V.  Byrne,  97  Mich.  178,  21  L.  R.  A. 
763,  56  N.  W.  365;  Qihatm  T.  Trow,  105 
Wis.  288,  81  N.  W.  411. 

Foreting's  authority  was  limited  by  the 
nature  of  the  transaction. 

Hodman  v.  John  '  Hancock  Mut.  L.  Ins. 
Co.  1»2  IT.  s.  Ifil,  23  L.  ed.  539. 

The  lionds  tn  aiiit  stipulated  for  cash  pay- 
ment, flo  defendant  knew  that  the  giving  of 
a  note  lo  the  plaintiffs  waa  a  special  ar- 
rangenieni  outside  of  their  authority  as 
agentK  of  the  company,  and  he  is  therefore 
cnarj^ble  with  notice  of  the  limited  au- 
thority of  Mr.  Forating. 

The  principal  is  not  bound  by  the  unau- 
thorized aits  of  a  special  agent,  or  by  the 
ilctii  of  a  general  agent  which  are  beyond 
the  scope  of  his  authority. 

Kell^  V.  Troy  F.  Ins.  Co.  3  Wis.  2.')4; 


Schomcr  v.  Hcckla  F.  In:  Co.  60  Wia.  575, 
7  N.  W.  344;  Rahr  MaiuAeater  F.  Arar. 
Co.  »3  Wis.  355,  67  N.  W.  725;  Wood  t. 

I'ruHsian  Vat.  InB.  Co.  99  Wis.  497.  75  N- 
W.  173;  McDermott  v.  Jackson,  102  Wi&. 
419,  78  K.  W.  598;  Godfrey  v.  Hchneck,  103 
Wis.  508,  81  N.  W.  656;  Schauer  v.  Qurr, 
Ina.  Co.  88  Wis.  561,  60  N.  W.  994 ;  H'iHLi 
Bros.  V.  Scottish  Union  d  jV'a*.  Int.  Co.  IT 
Wis.  606,  83  N.  W.  781. 
Mr.  H.  W.  Chjiunrvtk,  for  reapcMideiit : 
Andrews  &  Smith  are  not  bona  fide  hold- 
ers of  this  note  and  never  have  been.  Thrj 
deposited  in  the  bank  and  got  it  discoiinLcd. 
if  at  all,  with  full  knowledge  that  the  nutf 
was  not  theirs  and  could  not  be  until  Rob 
ertaon  had  accepted  the  delivery  of  the 
bonds  as  bis  property.  If  they  paid  the 
nonipany  money,  they  did  it  knowing  thai 


itae  supreme  court  held  thai  the  plaintiff  pur- 
chased the  note  of  the  paree,  and  not  from  the 
national  bank,  who  was  a  bona  flde  holder,  and, 
having  piirrhased  the  note  after  tnnturltr  from 

the  i>R7ee,  he  was  not  an  Innocent  holder,  but 
took  the  paper  subject  to  the  same  defensoB  lhat 
existed  t>etween  the  original  parties  thereto. 
Koehler  v.  Dodge,  ^1  Neb.  328.  47  N.  W.  913. 

In  Eckhert  v.  Kills.  26  Hun.  663.  Hardin, 
J.,  IE  delivering  the  opinion  of  the  general  term 
of  the  supreme  eourt  in  holding  that  a  purchaser 
uf  a  promlsHor}-  note  before  or  after  Iig  matur- 
ity may  avail  himself  of  the  title  of  bis  assignor, 
after  quoting  from  Field,  J.,  in  Cromwell  v. 
Sac  County.  96  U.  S.  GO,  24  L.  ed.  OSS.  "that 
whenever  negotiable  paper  has  psssed  Into  the 
hands  of  a  party  anafTected  by  previous  Inflrm- 
ttles,  its  character  as  an  available  security  is 
rstablltihed,  and  Us  bolder  can  transfer  it  to 
others  with  like  Immunttj',"  said :  "There  Is 
one  excei>tion  to  this  ruie,  which  arises  where 
the  purchase  Is  made  by  the  original  payee,  as 
he  Is  nut  entitled  to  the  protection  which  the 
rule  gives  to  the  innocent  Indorsee  or  purchas- 
er." 

Plaintiff,  as  agent  of  a  corporation  engaged 
In  manufacturing  grain  separators,  sold  to  de- 
fendant a  separator  for  threshing  small  grain, 
for  wiiich  the  notes  sued  on  were  executed. 
There  wsn  a  general  wttrraoty  that  the  machine 
properly  haniUed  would  thresh  and  clean  grain 
as  well  B8  any  other  separator  of  like  size.  The 
notos  in  suit  were  executed  by  the  defendant 
nod  assigned  to  the  plaintiff  before  maturity, 
'ilir  nrytes  were  Indorsed  by  him  to  a  national 
bsuk,  but  were  afterward,  and  before  the  com- 
mencement of  the  action,  relndortied  to  the 
bank  by  appellant.  (It  would  seem  that  the 
Inst  la  a  mlsstatoment,  and  that  It  should  read, 
"relndorsed  by  the  bank  to  appellant.")  The 
defendant  alleged  a  breach  of  the  warranty,  and 
that  the  plaintiff  knew  It  at  the  time  be  pur- 
chased the  notes.  The  defense  prevailed,  ynd 
Judgment  was  entered  agnlnsl  the  plaintiff.  On 
appeal  therefrom  11  was  contended  on  I  he  part 
of  the  appellant  that,  even  if  It  should  he  held 
that  there  was  a  fatlnre  of  consideration  by 
reason  of  the  breach  of  the  warranty,  then  such 
defense  could  not  prevail,  because  appellant, 
when  he  received  the  notes  from  the  bank,  re- 
ceived them  pun^d  of  all  defense.  Held  that 
a  party  having  foil  knowledge  of  tbe  defense 
wbich  a  maker  may  have  to  a  promissory  note 
nt  the  time  he  received  it,  may  not  purge  It 
of  an  eciultable  defense  by  merely  aHslgnlng  (he 
notes  lo  a  third  party  and  receiving  them  back 
St  a  subsequent  time.  DoUarhlde  v.  Hopkins, 
TZ  HI.  App.  50». 

Defendant,  a  corporation,  made  its  promis- 
sory note  by  its  president  payable  to  tbe  order 
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of  an  estate  of  which  the  president  of  the  cor- 
poration was  the  executor,  who  tbereafter  ia- 
dorned  it  as  such  execotor,  and  It  was  then  In- 
dorsed liy  the  plaintiff,  who  alleged  tbat  m» 
an  accommodation  indorser  for  the  defendac: 
nt  its  re^nest,  and  that  the  defendant  did  nci 
pay  the  note,  and  the  plaintiff  was  comi>ellod 
to  and  did,  pay  to  the  national  bank,  tbe  owner 
and  holder  of  the  note,  tbe  amount  of  It.  A 
supplemental  affidavit  of  defmae  made  by  the 
manager  of  the  corporation  stated,  among  other 
tblrgs,  that  the  corporation  was  not  Indebted 
to  the  estate,  which  was  the  payee  of  the  note, 
in  any  sum  whatever;  but,  on  the  contrary,  sncli 
estate  was  indebted  to  tbe  defendant  for  more 
tban  the  amount  of  the  note,  and  tbat  botb  the 
executor  and  the  plaintiff  well  knew  these  facta: 
and  that  tlie  note  was  made  In  pursaance  of 
an  arrangement  between  the  executor  and  the 
plaintiff  for  the  purpose  of  Imrrowlog  a  large 
amouat  of  money  with  which  to  pay  a  debt 
owing  by  the  decedent  whose  estate  was  payee, 
to  the  receiver  of  another  corporation,  and 
that  the  plaintiff  well  knew,  at  and  l>efore  tbe 
making  of  the  note,  that  the  defendant  wai 
not  indebted  to  the  estate  of  tbe  decedent,  and 
tbat  he  was  not  a  bona  flde  bolder  of  said 
note,  bnt  an  accommodation  Indorser  wltb  ful. 
knowledge  of  all  said  facts  before  he  indorsed 
said  note  and  before  he  procured  possession  of 
tiie  same.  A  ruie  for  Judgment  for  want  of 
sufficient  affidavit  of  defense  was  made  atnio- 
lute  by  tbe  Judge  l>efore  whom  the  matter  was 
argued,  be  iioldlng  that  no  tacts  were  set  oat 
which  would  constitute  a  defense  against  re- 
covery on  the  note  at  the  suit  of  tbe  bank. 
That  the  plaintiff,  who  was  an  accommodation 
indorser.  could  not  have  resisted  the  payment 
at  the  suit  of  tbe  t>ank  against  him  upon  bis 
Indorsement.  He  was  compelled  to  pay  tbe 
bank.  Tbat  the  want  of  consideration  and  the 
fraud  lu  the  original  transaction,  alleged  by  the 
defendant,  could  not  have  availed  him  as  in- 
dorser. or  the  defendant  as  maker,  aa  against 
the  bank.  Having  been  compelled  to  pay.  tbe 
plaintiff  succeeded  to  the  right  of  tbe  twnk,  and 
was  affected  by  such  equities  as  it  was  affected 
by,  and  by  none  otber.  On  a  writ  of  error  the 
judgment  was  i^versed,  the  supreme  court  bold* 
log  that,  even  If  tbe  bank  was  a  I>ona  fide  hold- 
er, judgment  could  not  be  entered  in  favor  of 
the  plaintiff.  In  the  face  of  the  sapplemental  allt- 
davit  that  be  knew  of  and  was  a  party  to  the 
fraudulent  arrangement  by  which  the  note  waa 
made.  The  bona  flde  title  of  a  holder  protects 
all  subsequent  holders,  as  a  general  rule ;  but 
this  protection  does  not  extend  to  a  party  to 
the  original  fraud.  Krle  Boot  h  Shoe  Co.  t. 
Elohenlsub,  127  Pa.  164,  17  Atl.  889. 
I'laintllTs  were  the  agents  of  a  aanufaetorer 
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the  note  had  not  yet  taken  effect,  as  they 
were  bound  by  the  knowledge  of  their  agent. 
Jf  the  company  has  been  paid  monej'  on 
these  policies,  appellants  can  recover  it 
back.  They  have  lost  nothing  by  the  trans- 
action, they  gave  no  consideration  for  this 
note,  they  are  in  the  law  parties  to  the 
whole  transaction  as  it  took  place,  just  as 
though  th^  made  the  agreement  with  ilob- 
ertson  tfaemaelTea,  and  they  cannot  put 
theanaelves  in  an  attitude  under  those  cir- 
cuuistanees  where  th^  can  take  advantage 
of  their  own  wrong. 

Btttrshall,  J.,  delivered  the  opinion  of 
the  court: 

The  view  we  take  of  this  case  renders  it 
unnecessoiy  to  consider  the  question  of 
whether  the  instrument  sued  on  ever  be- 
came the  promissory  note  of  respondent. 
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Conceding  that  it  did,  it  is  not  enforcealld* 
in  the  hands  of  plaintiffs  if  the  condition 
on  wliich  it  was  delivered  to  their  agent, 
Forsting,  is  binding  upon  them,  upon  the 
ground  that  they  are  not  bona,  ^de  bidders 
of  the  paper.  What  that  condition  was  is 
too  clear  for  controved'sy.  It  was  compe- 
tent to  show  that  the  word  "duebill,"  foimd 
in  the  receipt  given  by  Forsting,  refm-ed  to 
the  note,  upon  the  plainest  princij>les  of 
evidence;  so  there  can  he  no  question  but 
that  the  delivery  of  the  note  was  made  up- 
on condition  that  if  resptmdent  elected  to 
and  did  return  the  bonds  as  not  satisfac- 
tory, within  thirty  days,  it  should  be  deliv- 
ered back  to  him. 

It  is  said  appelttuits  became  the  bona  fide 
holders  of  the  note  because  they  paid  full 
value  tbio'cfor  to  their  principal  without 
notice  of  the  condition  upon  which  it  was 


of  guano,  and  as  sucb,  by  their  local  agent,  sold 
to  the  defendant  a  lot  of  guano,  and  warranted 
the  same  to  be  a  good  fertilizer,  taking  a  note 
for  tlie  price  iwyable  to  themselveB.  After- 
'warda,  before  the  note  became  doe,  they  became 
the  real  ownera  of  the  note  by  arrangement  be- 
tween themnelTes  and  the  maiufscturer.  It 
was  held  that  the  plaintiffs  w?re  not  such  twos 
fide  purchasers  without  notice  of  defendant's 
note  aa  that  defendant  could  not  set  up  as  a 
plea  that  the  ^uano  was  of  no  value,  even 
though  It  was  not  shown  that  plalntifTs  knew 
It  to  be  of  ao  value  at  the  time  they  became 
the  real  owners  of  the  note.  Bolt  v.  White- 
bead,  50  Ga.  76. 

P.  sold  a  boat  to  E.,  May  8,  1889.  E.  mort- 
gaged to  P.  on  the  same  day.  K.  sold  to  B. 
«oiae  time  thereafter.  B.  sold  to  a  corpora- 
t'on,  January  17,  IStfO.  P.'s  mortgage  from 
E.  was  recorded  Manh  0,  1890.  The  corpora- 
tion sold  to  W.  March  7,  1800,  and  the  bill  of 
solo  was  recorded  March  S,  1S90.  Upon  the 
same  day  W.  gave  his  note  at  thirty  days  and 
mortgage  to  B.,  and  the  mortgage  was  duly  re- 
corded. B.  sold  this  note  and  mortgage  to  O. 
March  28,  1890,  before  the  note  had  fallen  due. 
B,  had  notice  of  the  P.  mortgage  when  he  bought 
from  E.  It  did  not  appear  that  the  corporation 
bad  any  notice  of  that  mortgage  when  It  bought 
from  B., 'and  at  that  time  the  mortgage  was  not 
recorded.  The  court  held  that  it  was  clear 
that  the  corporation  wafa  a  bona  fide  purchaser 
of  the  boat  from  B.,  and,  as  Its  title  was  re- 
corded before  the  P.  mortgage  was  recorded.  It 
did  not  take  subject  to  that  mortgage.  It  had 
neither  actual  nor  constructive  notice  of  the 
existence  of  that  lien.  Whether  W.  bad  notice 
of  the  Hen  or  not,  he  took  all  the  right  In  the 
boat  wblch  the  corporation  could  convey,  and 
therefore  he  also  held  his  title  to  the  boat  free 
from  the  P.  mortgage.  When  W.  conveyed  to 
B.  the  title  to  the  boat  as  a  mortgagee  revested 
in  him  who  bad  been  guilty  of  the  original  fraud 
In  selling  a  boat,  which  he  knew  to  be  mort- 
gaged, free  from  that  mortgage.  As  against 
bim,  P.'s  equity  was  revived,  and  B.  held  the 
mortgage  on  the  boat  subject  and  Junfor  t^  the 
1'.  mortgage.  It  was  held,  further,  that  O. 
was  bound  to  know  that  if  B.,  with  actual  no- 
tice of  the  P.  mortgage,  had  sold  the  boat  to 
the  <»rporatlon  free  from  tbe  mortgage,  the 
sobBequent  revesting  of  the  title  in  B.  would 
revive  tbe  equity  wblch  P.  held  against  B.  when 
he  first  purchased  the  boat  from  E.,  and  would 
give  P.'s  mortgage  priority  over  B.'s  and  that 
It  therefore  followed  that  O.'s  position  In  re- 
ceiving a  mol-tgage  from  B.  was  exactly  the 
same  as  if  neither  tbe  corporation  nor  W.  bad 
intervened  In  the  cbaln  of  title,  for  he  wa* 
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bound  to  know  that  he  coulij  get  from  B.  noth- 
ing more  tban  a  title  affected  by  tbe  same 
equity,  in  favor  of  the  P.  mortgage  with  wbleh 
B.'s  original  title  was  affected.  The  W.  B. 
Cole,  8  C.  C.  A.  78,  16  U.  8.  App.  331,  SO  Fed. 
183. 

In  1882  tbe  British  Parliament  passed  an  act 
to  codify  tbe  law  relating  to  bills  of  exchange, 
cheques,  and  promissory  notes  (46  k  46  VlcL 
chap.  611,  in  which  It  was  protlCed,  among 
other  things : 

Sec.  29.  (1).  A  holder  in  due  course  Is  a  bold- 
er who  bas  taken  a  bill,  complete  and  regular 
on  the  face  of  it,  under  the  following  conditions, 
namely : 

(a)  That  he  became  the  bolder  ot  it  before  it 
was  overdue,  and  without  notice  that  It  bad 
been  previously  dishonored,  If  neb  was  tbe 
fact. 

(b)  That  he  took  the  bill  In  good  taitb  and 
for  value,  and  that,  at  tbe  time  tbe  bill  was  ne- 
gotiated to  him,  he  had  no  notice  of  any  de- 
fect in  tbe  title  of  tbe  person  who  negotiated  it. 

(2)  In  particular  tbe  title  of  a  person  who 
negotiates  a  hill  Is  defective  wltbln  tbe  mean- 
ing of  this  act  when  he  obtained  the  bill,  or 
the  acceptance,  by  fraud,  duress,  or  force  and 
fear,  or  other  unlawful  means,  or  for  an  Illegal 
consideration,  or  wben  be  negotiates'  It  In 
breach  of  faith,  or  under  sucb  circumstaucefl  aa 
amount  to  a  fraud. 

(3)  A  bolder  (whether  for  value  or  not), 
who  derives  bis  title  to  a  bill  through  a  holder 
in  due  course,  and  who  Is  not  himself  a  party 
to  any  fraud  or  Illegality  affecting  It,  has  ail 
the  rights  of  that  holder  in  due  course,  as  re- 
gards the  acceptor  and  all  parties  to  the  bill 
prior  to  that  holder, 

Tbe  foregoing  sections  all  apply  to  bills  of 
exchange,  but  by  S  89  of  the  same  act  It  Is  pro- 
vided that  their  provisions  apply  to  promissory 
notes. 

In  18U7  a  uniform  negotiable  instruments 
act,  copied  substantially  from  tbe  English  act 
above  mentioned,  revised  aad  amended  by  tbe 
conference  ot  commissioners  on  uniform  state 
laws,  became  a  law  in  tbe  states  ot  Colorado, 
Connectlcnt,  Florida,  and  New  York.  In  1900 
eleven  other  states,  and  by  act  of  Congress  the 
UiBtrlct  of  Columbia,  had  adopted  the  same  act. 

It  would  seem  from  the  foregoing  that  la 
Great  Britain  and  In  the  fifteen  states  men- 
tioned and  In  tbe  District  of  Columbia  tbe  gen- 
eral rule  ss  herein  alluded  to,  and  the  exception 
to  that  rule  which  forms  the  subject  of  tbe 
note,  have  been  confirmed  and  adopted  by  stat- 
ute. P.  H.  V. 
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taken  for  than  by  Forsting.  True,  tbey  did 
not  have  actual  notice  of  such  conditi(»i, 
but  by  well-aettled  principles  of  law  tb^ 
had  constructive  notice,  if  what  Forsting 
did  was  within  the  actual  or  apparrat  scope 
of  hia  agency;  and  if  it  was  not,  they  are 
chargeable  just  the  same  and  are  bound  ac- 
oordiogly,  because  they  insisted  on  reaping 
the  b^^t  of  his  transaction  after  having 
knowledge  of  the  facts.  Upon  receiving 
Buch  knowledge,  if  th^  did  not  intend  to 
ratify  such  transaction,  they  should  have 
promptly  repudiated  it  and  offered  to  re- 
turn the  note.  McDermott  v.  Jackson,  97 
Wis.  64,  72  N.  W.  375;  Wilson  v.  Groelle, 
83  Wis.  530,  53  N.  W.  900;  Perkins  v. 
Boothby,  71  Me.  01;  First  Nat.  Bank  v. 
Obeme,  121  111.  25,  7  N.  £.  8S;  Mechem, 
Agency,  S  167. 

The  further  claim  is  made  that  plaintiffs 
are  bona  fide  holders  of  the  paper  because 
they  purchased  it  from  their  indorsee,  who 
was  an  innocent  holder  thereof,  paying  full 
value  therefor,  and  that  the  trial  court 
erred  in  refusing  to  permit  proof  of  such 
repurchase  for  value.  In  that,  they  invoke 
the  familiar  common-law  rule^  which  has 
recmtly  been  added  to  tJie  statute  law  of 
the  state,  S  1676-28,  chap.  356,  Laws  \»d9, 
that  the  bolder  of  commercial  paper  may 
recover  on  the  strength  of  the  title  of  a 
precedent  innocent  holder,  regardless  of 
knowledge  on  his  part  of  fraud  which  would 
defeat  it  in  the  hands  of  the  payee  named 
therein.  Vcrbeck  v.  Scott,  71  Wis.  59,  64, 
30  N.  W.  000.  That  rule  is  stated  in  the 
books,  particularly  in  judicial  opinions, 
generally,  in  sudt  a  way  as  to  lead  one 


astray  who  is  not  famiUar  with  the  law^  on 
the  subject,  as  to  the  extent  of  its  applica- 
tion.  It  is  not  a  universal  rule.  It  does 
not  apply  to  a  case  like  this,  where  the 
payee  of  the  paper,  being  so  circumstanced 
at  the  start  that  he  cannot  recover  thereon, 
transfers  it  to  an  innocent  third  party  for 
value,  and  subsequently  purchases  it  back 
for  value.  Under  such  circumstances  the 
payee  cannot  lean  for  support  on  the  inno- 
cence of  his  vendee.  His  position  is  the 
same  when  be  comes  into  possession  of  the 
paper  the  sectmd  time  as  when  he  first  pos- 
sessed it.  One  would  say  that  must  be  the 
law  without  reference  to  authority;  other- 
wise a  person  might  become  possessed  of 
the  promissory  note  of  another  by  the  gross- 
est of  frauds  and  by  selling  it  to  an  inno- 
cent third  person  for  value  and  subsequent- 
ly repurchasing  it  enforce  the  same  against 
Uie  maker.  The  law  contains  no  such  open 
door  as  that  for  the  successful  perpetratioa 
of  fraud.  Tod  v.  Wick  Bros.  36  Ohio  St. 
370;  Bfttpycr  v.  Wisicell,  9  Allen,  39;  Kost 
V.  Bender,  25  Mich.  518;  Vorce  v.  Rosen- 
bery,  12  Neb.  443,  11  N.  W.  879;  ChariUtn 
Ploio  Co.  V.  Davidson,  16  Keb.  374.  20  H. 
W.  256:  Camp.  V.  Bturievant,  16  Neb.  693, 
21  N.  W.  440.  We  are  unable  to  find  that 
the  rule  contended  for  by  appellants  has 
ever  been  applied  to  a  case  like  this.  If  au- 
thority to  that  effect  could  be  found,  we 
would  be  compelled  to  reject  it  as  out  of 
harmony  with  the  settled  law  on  the  sub- 
ject and  contrary  to  evei^  principle  of  jus- 
tice upon  which  the  law  iB  founded. 

The  jvdgmetit  of  ths  Circuit  Court  ia  ^- 
firmed. 
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PIDKLITY    &,    CASUALTY  COMPANY, 
Plff.  in  Err., 

V. 

T.  H.  FREEMAN,  Admr.,  etc.*  of  C.  C.  H. 
Burton,  Deceased. 

(4fi  C.  C.  A.  692,  109  Fed.  847.) 

1.  Satdde  of  the  Inanrcd  In  not  so  con- 
elnnlvelT  iihowH  as  to  require  tbe  taking 
of  an  action  on  the  policy  from  the  Jury, 
by  evidence  that,  having  been  upon  a  train, 
he  was  found  by  the  aide  of  the  track  mortal- 
ly wounded,  that  for  some  time  he  had  been 
In  straitened  financial  circumstances,  hIa 
property  being  heavily  encumbered  and  about 
to  be  sold,  that  he  had  failed  In  an  attempt 
to  effect  a  loan,  had  been  guilty  of  forgery 
and  false  representations  for  whl<rh  he  was 
threatened  with  prosecution,  and  had  recent- 
ly been  making  efforts  to  secure  as  much 
accident  insurance  as  possible,  where  It  also 
appears  that  he  bad  four  daughters  depend- 
ent opon  blm  for  support,  for  whom  he  bad 
a  strong  affection,  was  a  man  of  sanguine 
temperament,  accustomed  to  carry  conslder- 


NoTE. — For  cases  in  this  series  as  to  pre- 
■amptlon  and  borden  of  proof  In  respect  to 
suicide  of  deceased  person,  see  Mutual  L.  Ins. 
Co.  V.  WIswell  (Ksn.)  8S  L.  R.  A.  258,  and  note 
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able  Insiii-anre,  and  that  bis  proper^  aoM 
for  enough  to  pay  all  his  debta 
S.    The  refiiaal  to  inatrnct  the  Jary  tk«t 

the  burden  of  itrovloK  that  the  Insorsd 
did  not  come  to  Bis  deatb  through  causes 
from  linhtllty  for  which  the  poll^  eze^s 
the  Insnrcr  Is  opon  the  one  suing  on  tbe 
policy  cannot  be  qnestloned  for  the  first 
time  on  ajiii^nl. 

iH.  A  new  fiptlon  im  not  hroDS'ht  1>7  tbe 
Nnhfftltntlon  of  plnintlff  a*  admlmla- 
tratnl-  with  I  he  will  annexed  after' the  find- 
ing and  probate  of  the  will,  for  himself  as 
simple  administrator.  In  an  action  <m  an  In- 
surance policy,  so  as  to  give  the  Insurer  tbe 
benefit  of  the  expiration  of  the  time  limited 
for  the  bringing  of  the  suit,  which  occurs 
before  the  substitution  is  made. 

4.  A.  Statute  In  not  void  for  mntliic 
special  rlKhts.  privileges,  immunities,  or 
ezemptlojiB,  which,  by  not  being  applicable 
to  companies  doing  business  on  the  assess- 
ment plan,  thereby  exempts  tliem  from  a 
provision  that  false  representations  in  appli- 
cations tor  life  or  casualty  Insnranee  sliall 
not  avoid  tbe  policy  unless  made  with  actual 


on  page  263 :  Johns  v.  Northwestern  Uot.  Re- 
lief AsBo.  (Wla)  41  Xi.  B.  A.  587-;  and  Standard 
Life  ft  Acei.  Ina  Co.  v.  Tfaomton  (C.  C.  App. 
6th  C.J  49  L.  a.  A.  lie. 
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Intent  to  deceive,  or  anlew  they  Increase  the 
risk. 

S>  An  accident  Insnranee  company 
cannot  Insist  on  the  loTalldlty  of  a  stat- 
ute for  nnconatltntlonal  dlKtlmlnatlon 
■CBlnst  Are  Insurance  companies. 

(June  4.  1901.) 

ERBOB  to  tlie  Oinniit  Court  of  the  Unit- 
ed States  for  the  Middle  District  of 
Tennessee  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  an  accident 
inaurance  policy.  Affirmed. 

Statement  by  SsTsrens,  Circuit  Judge: 
ThiB  is  an  action  at  law,  removed  into  the 
eourt  below  from  the  circuit  court  for  Wil- 
son county,  Tennessee,  upon  the  petition  of 
the  above-named  plaintiff  in  error.  The 
plaintiff  sued  aa  the  administrator  of  C.  C. 
H.  Burton,  deceased,  to  recover  upon  an  acci- 
dent policy  issued  to  the  said  Burton  March 
26.  1896,  in  the  sum  of  $2,500,  In  case  of 
death,  with  provisicm  for  a  weekly  indem- 
nity for  injuries  not  resulting  in  death ;  the 
policy  to  be  in  force  for  one  year.  Injuries 
self-inflicted,  whether  resulting  fatally  or 
notf  were  excluded  by  the  terms  of  the  pol- 
icy. So,  also,  were  all ,  injuries  received 
"while  or  in  consequence  of"  the  insured  be- 
ing affected  by  (among  other  things)  "ver- 
ti^,  Ats,  or  any  disease  or  bodily  infirmity." 
One  of  the  cfmditiona  was  that  no  suit 
should  be  brought  upon  the  policy  unless 
b^fun  within  sis  months  from  the  time  of 
death  or  other  injury.  The  insured  came 
to  his  death  on  the  8th  of  September,  1896, 
from  injuries  received  by  him  from  falling 
off,  or  throwing  himseJf  off,  a  railroad  train 
on  the  4th  of  the  same  month.  Freeman 
was  appointed  administrator  of  his  estate 
1^  the  proper  probate  court,  and  qualified 
as  such,  it  being  Uiea  supposed  that  Burt(«i 
died  intestate.  Upon  a  representation  that 
the  estate  was  insolvent,  the  administration 
thereof  was  removed  und^  a  provision  of  a 
state  statute  into  the  chancery  court.  The 
insurance  company  having  denied  its  liabil- 
ity. Freeman  brought  this  suit  in  January, 
18(17,  having  received  his  UitetB  of  adminis- 
tration. On  April  19,  1897,  a  will  made  by 
Burton,  which  had  meantime  been  discov- 
ered, was  probated,  and  it  was  ordered  that 
letters  testamentary  be  issued  to  Freeman, 
as  administrator  with  the  will  annexed,  and 
on  the  same  day  he  qualified  as  such.  But 
on  the  26th  of  April,  1897,  in  the  proceed- 
ing pending  in  the  chancery  court,  the  heirs 
and  distributees  of  Burton  entered  into  an 
agreement  that  the  will  should  "be  set  aside^ 
and  for  nothing  held,  and  that  the  estate  of 
said  Burton  shall  be  settled  as  if  no  will  was 
ever  probated."  Thereupon  the  chancery 
court,  reciting  tiiis  agreement,  ordered  that 
it  be  "in  all  things  confirmed  and  approved, 
and  is  made  the  decree  of  this  court.  The 
estate  of  said  C.  C.  H.  Burton  will  be  set^ 
tied  in  accordance  with  said  agreement,  and 
without  any  reference  to  the  will,  which 
has  beoi  probated."  ^Eeantimss  leave  ctf 
the  court,  the  declaration  in  tho  present  suit 
ML.  R.  A. 


was  amended  by  making  Freeman,  as  ad- 
ministrator with  the  will  annexed,  a  party 
plaintiff  in  the  case,  and  it  was  ordered 
that  "this  cause  will  hereafter  proceed  in 
the  name  of  Freeman  in  his  double  capac- 
ity of  administrator  and  of  administrator 
with  the  will  annexed."  To  the  mainte- 
nance of  the  suit  the  insurance  company  in- 
terposed several  defuses,  as  follows:  (1) 
That  the  deceased  came  to  his  death  by  sui- 
cide; (2)  that,  for  aught  that  appeared, 
the  defendant's  falling  off  the  train  was  in 
consecjuence  of  vertigo,  fits,  or  some  disease 
or  bodily  infirmity j  (3)  that  the  suit 
abated  up<m  the  probating  of  the  will  of  the- 
deceascd  and  the  appointment  of  Freeman 
as  administrator  with  the  will  annexed,  and 
that  upon  the  amendment  of  the  declaration 
by  bringing  in  Freeman  as  administrate 
with  the  will  annexed  a  new  suit  was 
brought,  and  this  more  than  six  months  aft- 
er the  death  of  the  aaaured.  Another  ques- 
tion arose  upon  the.  pleadings,  invtdving  the 
efi'ect  of  tbe  rroresentationa  made  by  the 
deceased  upon  which  the  poli(7  in  suit  was 
issued.  The  22d  section  of  chapter  160  of 
the  Acta  of  Tennessee^  passed  in  1895,  en- 
titled "An  Act  to  Govern  and  Regulate  the 
Business  of  Insurance,  Other  Than  Life  and 
Casualty  Insurance  upon  tbe  Assessment 
Plan,  and  to  Repeal  All  Laws,  or  Faxts  of 
Laws,  in  Conflict  with  This  Act,"  is  as  fol- 
lows: "No  written  or  oral  misrepresenta- 
tion or  warranty  therein,  made  in  the  nego- 
tiation of  a  contract  or  polity  of  insurance,, 
or  in  the  application  therefor  by  the  as- 
sured, or  in  his  behalf,  shall  be  deemed  ma- 
terial, or  defeat  or  void  the  polity,  or  i»re- 
vent  its  attaching,  unless  such  misrepre- 
fientation  is  made  with  actual  intent  to  de- 
ceive, or  unless  the  matter  represented  in- 
creases the  risk  of  lose."  For  the  insur- 
ance company  it  was  contended  tliat  this- 
statute  was  unwarranted  class  legislation, 
and  was  unconstitutional.  These  are  the- 
four  principal  points  here  presented  for  re- 
view. The  case  was  tried  before  a  jurj". 
At  the  close  of  the  testimony  the  defendant 
prayed  for  an  instruction  from  thei  court 
that  a  verdict  should  be  rendered  in  its- 
fa%-or  upon  the  ground  tliat  it  was  clearly 
established  that  the  death  of  the  insured 
was  by  suicide.  This  instruction  was  re- 
fused, and  a  verdict  was  rendered  in  favor- 
of  the  plaintiff.  The  insurance  company 
brings  the  case  here  on  writ  of  err  cm-. 

Argued  before  Lurton,  Daj/,  and  Sewr- 
ens,  Circuit  Judges. 

Mr.  Albert  D.  Murks,  for  plaintiff  in 
error: 

The  court  should  have  directed  a  verdict 
in  favor  of  plaintiff  in  error,  tbe  evidence 
showing  that  the  decedent  came  to  his  death 
by  suicide,  and  not  by  accident,  within  th» 
meaning  of  the  policy. 

The  burden  of  proof  was  on  the  defendant 
in  error  to  show  that  the  injuries  were  not 
receiTed  as  the  result  of  decedrait's  falling 
from  the  train  in  consef^uence  of  vertigo, 
fits,  or  any  disease  or  bodily  infirmity. 

The  discovery  and  probate  of  the  will  re^ 
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Toked  the  prant  of  the  letters  of  administra- 
tion, and  the  suit  could  not  be  continued 
by  T.  U.  Freeman  as  administrator;  and, 
there  being  no  privity  between  the  titles 
whidi  he  took  in  his  two  representative 
capacities,  his  sutt  aa  administrator  cannot 
inure  to  the  benefit  of  himself  as  administra- 
tor with  the  will  annexed;  and  the  amend- 
ment allowing  him  to  maintain  the  suit  in 
the  latter  capacity  does  not  relate  to  the 
suing  out  of  the  summons,  but  requires  the 
suit  to  be  taken  aa  having  been  instituted 
on  the  date  oi  the  amendment. 

Brown  V.  Pendergaat,  7  Allen,  427 ; 
Orant  v.  Chimberlin,  4  Mass.  611;  Taylor 
V.  Sovage,  1  How.  282,  11  L.  ed.  132;  Kane 
V.  Paul,  14  Pet.  39,  10  L.  ed.  344;  Yeaton  v. 
Lynn,  5  Pet.  231,  8  L.  ed.  107;  Woerner, 
Am.  I^w  of  Administration,  274;  Tidd,  Pr. 
S4H;  National  Bank  v.  8tanton,  116  Mass. 
438;  Jetcett  v.  Jewett,  5  Mass.  275;  Bifje- 
U)v  V.  Bigelou},  4  Ohio^  149,  Id  Am.  Dec. 
591;  Hughlett  v.  Hughlett,  5  Humph.  466; 
Wilson  V.  Bothwell,  50  Ala.  378;  Morrison 
v.  Cones,  7  Blackf.  593;  Guppy  v.  Coffman, 
S2  Jrnva,  214,  47  N.  W.  1005;  Broach  v. 
Walker,  2  Oa.  428;  Hunt  v.  WiOcinaon,  2 
Call  (Va.)  49,  1  Am.  Dec.  534. 

The  amendment  permittii^g  T.  H.  Free- 
man to  sue  in  his  new  capacity  as  adminis- 
trator witli  the  will  annexed  was  certainly 
-an  amendment  changing  the  form  of  action, 
and  its  effect  must  be  restricted  to  the  time 
when  it  was  allowed. 

Crofford  v.  Cothran,  2  Sneed,  492;  Flat- 
ley  V.  Memphis  d  C.  R.  Co.  9  Heisk.  230. 

Section  22  of  chapter  160  of  the  Acts  of 
1895  is  unconstitutional  and  void. 

Stratton  Claimants  v.  Morri-s  Claimants, 
99  Tenn.  407,  sub  nom,  Dibrcll  r.  Lanier,  12 
Ij.  R.  a.  70,  13  S.  W.  87;  Cool^,  Const. 
JAm.  p.  52.1. 

Slessrs.  Stokea  *  Stokest  for  defendant 
in  error: 

This  action  could  be  maintained  by  Free- 
man in  his  individual  name,  or  aa  adminis- 
trator, or  as  administrator  with  the  will 
annexed,  or  in  all  three  capacities  jointlv. 

A'one  V.  Paul,  14  Pet.  33,  10  L.  ed.  311. 

The  finding  and  probating  of  the  will  did 
not  revoke  the  appointment  of  Freeman  as 
administrator. 

Franklin  v.  Franklin,  91  Tenn.  126,  18  S. 
W.  ()1;  Fisher  v.  Baasctt,  9  Leigh,  119,  33 
Am.  Dec.  227. 

Such  an  amendment  aa  the  one  in  this  case 
relates  to  the  date  at  which  the  suit  was 
Im^tituted. 

Tfanee  v.  Thompson,  1  Snepd,  321;  Burgle 
V.  Parks,  11  I^ea,  84;  Augusta  Mfg.  Co.  v. 
Vcrtrcen.  4  TjCb,  75. 

An  administrator  and  an  administrator 
with  the  will  annexed  are  privies. 

Stacy  V.  Thrasher,  6  How.  45,  12  L.  cd. 
337:  Oreenl.  Kv.  §  523;  Fuller  v.  Motcry, 
18  R.  1.  428,  28  Atl.  606. 

If  there  is  anything  in  the  stipulations  of 
the  policy  that  would  defeat  its  collection 
if  the  facts  are  that  way,  it  is  a  matter  of 
defcnso  that  mu&t  be  pleaded. 

lleach,  Ina.  S  260;  Piedmont  <£  A.  L.  Ins. 
Co.  V.  J-hcing,  92  U.  S.  377,  23  L.  ed.  610. 
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The  facts  fail  to  bring  this  case  within 
the  rule  pmnitting  the  oonrt  to  direct  tiie 
verdict  of  the  jury. 

Chicago  G.  W.  K.  Co.  v.  Healy,  30  C.  a 
A.  11.  57  U.  S.  App.  513,  86  Fed.  245. 

SerereiUt  Circuit  Judge,  delivered  tbe 

opinion  of  the  court: 

1.  It  is  contended  that  the  evid«ice  estab- 
lished beyond  doubt  t)iat  the  deceased  com- 
mitted suicide,  and  that  the  court  should, 
for  that  reason,  have  instructed  the  jury 
that  the  plaintiff  was  not  entitled  to  recov- 
er.  The  evidence  upon  which  this  peremp- 
tory instruction  was  asked  tended  Uf  show 
that  for  some  time  prior  to  his  death  Burton 
had  been  in  straitened  financial  circum- 
stances: that  his  property  was  heavily  «i- 
cumbered;  that  his  house,  which  was  mort^ 
•jaged,  and  his  personal  property,  which  bad 
been  seized  on  execution,  were  about  to  be 
sold;  that  he  had  just  before  been  making 
strenuous  eflbrts  to  borrow  money  to  tide 
him  over  liis  distress,  but  had  failed;  that 
he  had  forged  a  mortgage,  and  the  certifi- 
cate of  acknowledgment  tliei-eof,  on  which 
he  had  made  an  attempt  to  borrow  money ; 
tliat  ho  had,  a  year  before,  borrowed  monev 
upon  false  representations  in  regard  to  the 
freedom  of  his  property  from  encumbrances; 
that  ho  was  being  threatened  with  prosecu- 
tion for  these  offmses;  that  he  had  four 
daughters  living  at  home  with  him,  who 
were  dependent  upon  liim  for  support;  and 
that  just  before  his  death  he  had  been  mak- 
ing efforts  to  secure  as  much  accident  in- 
surance as  possible  in  addition  to  that  whidi 
he  was  then  carrying,  and  had  succeeded  in 
effecting  enough  to  make  in  all  $16,000. 
Hut  it  was  also  shown  that  he  was  a  roan  of 
gnn^iine  tenipcrammt,  that  he  had  been  ac> 
customml  to  keep  considerable  insurance  up- 
on his  life  and  against  accidents,  and  that 
after  his  death  liis  property  sold  for  enough 
to  pay  off  all  his  debts.    At  the  time  of  his 
death  he  rtas  returning  home  from  an  inef- 
fectual clfort  to  raise  money  to  save  his 
lionte  and  personal  property  from  forced 
sale.    He  was  last  seen  before  his  injury 
upon  the  platform  of  the  car  on  which  hie 
WHS  riding,  and  not  long  afterwards  was 
found  by  the  side  of  the  track,  mortally  in- 
jure<l.    No  doubt  these  circumstance3,  taken 
together,  were  well  calculated  to  excite  grave 
Ruspicion  that  the  assured  had  thrown  him- 
self from  the  train  with  intent  to  destn^ 
himt-elf.  but  tliey  were  by  no  means  conclu- 
sive; nor  did  th^  so  (Nearly  demonstrate 
that  conclusion  as*  to  compel  the  findini;  Ivy 
tlie  jury  that  it  must  be  so.    Taking  into 
ac<«unt^  in  connectimi  with  all  the  circmn- 
stances  above  enumerated,  the  eommtm  in- 
stinct of  mankind  to  hold  on  to  life,  and  his 
strong  affection  for  his  daughters,  and  his 
earnest   purpose   to   care  for   and  protect 
them,  we  cannot  say  that  it  would  be  unrea- 
sonable to  conclude  that  the  death  of  the 
assured  was  accidental,  and  not  purposed. 
It  was  a  question  upon  which  the  minds  of 
jurors  might  fairly  be  convinced  that  the 
fact  was  one  way  or  the  other.    The  legal 
presumption  was  against  the  fact  of  sui- 
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cide,  and  the  burden  of  proof  was  upon  the 
insurer.  In  these  circumstances  there  was 
no  error  in  refusing  the  instruction  re- 
quested. 

2.  It  is  further  contended  here  that  the 
jury  should  have  been  instructed  that  the 
burden  of  proof  was  upon  the  plaintiff  to 
prove  that  the  deceased  did  not  come  to  hiw 
death  in  conaetjuenc-e  of,  or  while  siifTerin^ 
from,  Tertigi^  fits,  or  other  disease.  But 
we  are  unable  to  find  in  the  record  any  re- 
qneat  by  the  plaintilT  in  error  to  instruct 
the  jury  upon  this  point,  or  any  exception 
to  such  part  of  the  charge  as  might  in- 
ferentially  imply  the  eontrarj'  of  what  is 
now  insisted  upon  as  the  oorre?t  theory  up- 
on the  subject.  This  being  so,  the  ques- 
tion is  not  liefore  us.  It  is  useless  to  cite 
authority  upon  a  propositi<Hi  bo  .well  settled. 
Moreover,  the  bill  of  receptions  indicates 
that,  when  the  case  came  to  go  to  the  jury, 
it  was,  without  objection  by  either  party,  re- 
duced by  the  court,  so  far  as  the  facts  were 
involved,  to  the  single  que<ition  whether  the 
assured  came  to  his  death  by  suicide  or  not. 

3.  Another  supposed  error  assigned  is 
that  the  probate  of  the  will  revolted  the 
plaintaff's  lett^  of  administration,  and  that 
tbc  amendment  by  which  he  was  permitted 
to  proceed  with  the  ease  as  adminstrator 
with  the  will  annexed  operated  to  the  ef- 
fect of  enabling  him  to  bring  a  new  suit,  and 
that  the  six  months  allowed  for  bringing 
the  action  had  expired  before  the  amend- 
ment was  made.  If  this  question  had 
arisen  upon  the  early  common  law  of  Bng- 
land,  it  might  be  attmded  with  diRlciilty  on 
account  of  the  widely  different  character  of 
an  execuWr  from  that  of  an  administrator 
at  that  time.  The  executor  derived  his  au- 
thority from  the  will.  He  was  not  an  offi- 
cer of  the  court,  but  was  re$;arded  as  a 
trustee  for  the  purposes  declared  by  the  tes- 
tator, and  could,  before  probate,  do  nearly 
all  things  requiretl  for  the  settlement  of  the 
estate  except  that  he  could  not  bring  suits 
in  the  courts.  The  probate  was  for  the  pur- 
pose of  definitely  determining  his  character, 
and  establishing  it  once  for  all,  and  ena- 
bling him  to  make  profert  of  his  authority 
in  the  manner  required  by  the  practice  of 
the  courts.  Ordinarj-  administration  was  in 
derogation  of  his  rights  as  executor,  which 
could  not  be  thus  taken  away.  And  it  was 
at  one  time  held  that  such  an  adminstra- 
tion  was  void  upon  the  subsequent  produc- 
tion and  probate  of  a  will.  But  later  on  the 
rule  was  modilied  so  as  to  apply  only  to 
those  cases  in  which  administration  had 
nctually  deprived  the  executor  of  some 
right,  and  nf>t  to  those  case:!  in  which  only 
the  rights  of  other  persons  interested  in  the 
estate  were  concerned,  in  which  latter  case 
the  administration  was  vtndable  only.  In 
thia  country  the  rule  itself  has  been  much 
further  restricted,  if  not  obliterated,  by  the 
<*ffect  of  statutory  regulations  in  all  the 
states  in  regard  to  the  settlement  of  estates 
of  deceased  persons.  Here,  for  all  the  pur- 
poses of  adniinii^tcring  the  estate,  an  execu- 
tor is  charged  with  the  same  duties  as  an 
administrator,  although  quite  frequently 
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he  is,  in  addition,  a  triutee  for  certain  pur- 
poses expressed  by  the  testator.  But  those 
purposes  are  always  subordinated  to  the 
paramount  rights  of  creditors.  Contrary  to 
the  English  doctrine,  he  is  here  an  officer 
of  tite  court  for  the  purpose  of  administering 
the  estate,  and  cannot  act  without  the  sanc- 
tion of  his  appointment  by  the  probate  court. 
Subject  to  certain  limiUitions  imposed  by 
public  policy,  the  testatM-  may  direct  the 
difupositioi)  of  his  estate,  and  then  the  ex* 
eeutor  distributes  the  property  according 
to  the  will,  while  an  administrator  distrib- 
utes according  to  the  statute.  For  the  ordi- 
nary purposes  of  recovering  the  assets  of 
the  estate,  the  right  and  the  metliod  of  pro- 
cedure are  precisely  alike,  whether  of  an  ad- 
ministrator or  an  executor,  and  the  same 
defenses  may  be  made  by  the  debtor.  An 
administrator  differs  from  an  administrator 
with  the  will  ann«ced,  not  in  respect  to  his 
right  to  collect  debts  due  to  the  estate,  but 
only  in  respect  to  the  disposition  of  the  as- 
sets. Kach  represents  the  estate  in  all  con- 
troversies with  ita  debtors.  If,  before  the 
discovery  of  a  will,  administration  is 
granted  and  proceeded  with,  that  which  is 
done  before  the  probateis  valid  and  effectual 
for  the  purposes  of  administration.  Upon 
the  probate  of  the  will,  the  executor  takes 
up  the  settlement  of  the  estate  where  the 
administrator  left  it,  and  proceeds  with  the 
!i dm inist ration  according  to  law;  the  will, 
by  consent  of  ttie  law,  supplying  some  part 
of  the  method  by  which  he  shall  dispose  of 
the  estate;  the  court  in  the  meantime  giv- 
ing such  directions  as  are  expedient  for  dis- 
])osing  of  the  assets,  and  as  the  law  com- 
bined with  the  purpose  of  the  testator  re- 
quire. Though  the  executor  thus  coming  in 
is  not  in  privitj'  with  the  administrator  in 
the  sense  that  he  receives  the  title  by  dev- 
olution of  the  estate  from  the  latter,  yet 
he  is,  to  use  the  language  of  Chief  Justice 
Shaw  in  liuttrick  v.  Kinff,  7  Met.  20,  "his 
siici'essor  in  the  trust,"  and  is  bound  by 
what  he  has  done  in  the  laAvful  execution  of 
the  poivers  of  his  appointment.  'The  cause 
of  action  in  the  suit  which  Fre«man  brought 
as  administrator  was 'the  identical  cause  of 
action  which  continued  upon  his  appoint- 
ment as  administrator  with  the  will  an- 
nexed. No  other  modification  of  the  suit 
took  place,  except  that  a  jK^uliar  character- 
istic was  added  to  the  status  of  the  plain- 
tifl.  This  affected  him  only  as  it  touched 
the  disposition  of  what  he  should  collect. 
The  issues  remained  the  same.  The  proof 
in  support  and  in  defense  of  the  claim  would 
be  the  same,  and  the  recovery  would  be  held 
by  him  as  the  representative  of  the  estate, 
and  subject  to  the  orders  of  the  court.  By 
the  terms  of  the  policy  the  sum  insured  was 
payable  "to  the  legal  representative  of  the 
assured."  Freeman  was  at  all  times  the 
representative  of  the  assured,  and  payment 
to  him  by  the  insuraiice  company,  whether 
before  or  after  the  amendment  of  the  decla- 
ration, would  have  been  a  clear  acquittance 
of  the  liabilitv.  In  the  case  of  Randolph 
V.  Barrett,  lG*Pet.  138.  10  L.  ed.  914,  suit 
was  brought  against  the  defendant  as  ad* 
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ministrntor.  He  pleaded  in  abatement  that 
he  was  not  administrator,  bat  was  the  ex- 
ecutor of  the  will  of  Uie  deceased.  There- 
upon the  plaintiff  moved  to  amend  b^  etrik- 
ing  out  of  the  writ  and  declaration  the 
words  'administrator  of  all  and  singular 
the  goods  and  chattels,  ric^ts  and  credits, 
which  were  of  AlgenuMi  S.  Randolph,  at  the 
time  of  his  death,  who  died  intestate,"  and 
inserting  "executor  of  the  last  will  and  tes- 
tament of  Algerncm  S.  Bandoli^i,  de- 
ceased." The  motion  was  granted,  and  the 
cause  proceeded  to  judgment.  The  defend- 
ant sued  out  a  writ  of  error,  relying  u^n 
the  ground  that  the  amendment  was  im- 
pro{)erly  allowed.  But  the  court  said  that, 
"whether  he  acted  in  one  character  or  the 
other,  he  held  the  assets  of  the  testator  or 
intestate  in  trust  for  the  creditors,"  and 
held  that  there  was  sufficient  in  the  record 
to  amend  by,  but  that,  independently  of  this, 
it  was  authorized  by  the  32d  section  of  the 
act  of  17St),  which  allows  amendments  of 
process  and  pleadings;  that  the  granting  of 
the  amendment  disposed  of  the  plea  in  abate- 
inent;  and  that  the  amendment  was  propeily 
allowed.  It  is  obvious  that  the  court  re- 
garded the  cause  of  action  as  the  continuing 
subject  of  the  suit,  and  that  the  change  in 
the  official  character  of  the  defendant  did 
not  essentially  affect  it^  If  this  be  so  as  to 
a  defendant,  the  reason  is  still  stronger  for 
its  application  to  the  case  of  a  plaintiff,  for 
in  Uie  latter  case  the  position  of  the  de 
ftudant  is  in  no  wise  afncted.  The  case  re- 
ferred to  not  only  has  the  weight  of  aiithOT- 
ity.  but  is  in  harmony  with  later  decisions, 
which  have  tended  more  and  more  to  free 
the  subject  from  the  embarrassments  which 
followed  the  att^npt  to  carry  the  technicali- 
ties of  the  Plnglisb  doctrine  into  a  system 
where,  by  the  operation  of  statutes,  an  ex- 
ecutor becomes  an  officer  of  the  court,  and 
as  fluch  administers  the  estate  under  the 
orders  of  the  court  in  precisdy  the  same 
way  as  an  administrator  docs,  except  in  re- 
spect to  the  B]>ecific  trusts  which  the  testa- 
tor has  designated,  and  which  the  law  per- 
mits the  executor  to  carry  out.  Tlie  defend- 
ant in  such  a  case  as  this  has  no  concern 
with  thoHe.  It  would  be  sacrificing  justice 
to  tiie  merest  form  to  perniit  the  defendant 
to  maintain  this  defense,  where,  in  igno- 
ranee  of  the  fact  that  there  was  a  will, 
which  might  change  the  ultimate  disponi- 
tion  of  the  fund,  the  suit  had  been  lawfully 
brought  within  the  time  prescribed  by  the 
policy. 

Tlie  Tennessee  cases  relied  upon — Crof- 
ford  V.  Oothran,  2  Sneed,  492,  and  Piailcy  v. 
Mempliia  A  C.  R.  Co.  9  Heisk.  230 — are  not 
in  point.  In  the  former  case  the  plaintiff 
had  been  permitted  by  amendment  to  change 
hifl  suit  from  one  in  assumpsit  to  one  in  debt. 
DilTerent  defenses  are  open  upon  differin^f 
pleas  in  the  one  form  of  action  from  those 
in  the  other,  and  usually  different  limita- 
tions for  actions  are  prescribed.  In  tlie  oth- 
er case  a  suit  had  been  brought  by  a  party 
who  had  no  right  at  all  to  sue,  and  by  the 
amendment  a  new  party,  wh<^  in  &ct,  had 
the  right  of  action,  was  brought  in.  It  is 
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easy  to  see  that  there  was  no  continuity  of 
the  cause  of  actiiMi,  for  none  had  existed 
during  the  time  when  the  suit  was  by  the 
former  plaintiff.  Other  cases  in  Teimessee 
seem  to  hold  that,  if  the  cause  of  action 
continues,  the  variation  of  the  position  of 
the  respective  parties  in  relation  to  the  right 
to  porsue  it  would  not  abate  it,  and  that  ia 
Bucn  case  the  suit  would  he  deemed  to  hwve 
been  commenced  at  the  time  when  it  was 
originally  brought.  See  Vanoe  v.  Thomp- 
son, 1  Sneed,  321;  Augutia  Mfg.  Co.  v.  Ver- 
treea,  4  I^ea,  75;  Burgie  v.  Parks,  11  Lea. 
B4.  In  the  latter  case  a  suit  was  brought 
against  one  of  two  aecutors  upon  a  cove- 
nant of  the  testator.  Fending  the  suit,  and 
after  the  statute  of  limitations  had  run,  the 
plaintiff  was  allowed  to  bring  in  the  other 
executor  by  amendment.  He  pleaded  the 
stntute,  but  it  was  held  that,  the  cause  of 
action  beiug  the  same,  the  amendment  re- 
lated to  the  commencement  of  the  suit*  and 
that  the  plea  was  not  maintainable.  It  will 
be  noticed  that  in  that  case  the  form  in 
which  the  suit  proceeded  was  changed  to  an 
aetioK  against  two  defendants  jointly,  but 
that,  as  here,  the  essmtiaJ  character  and 
purpose  of  the  suit  were  preserved.  In 
Person  v.  Fidelity  <£  O.  Co.  35  C.  0.  A-  117, 
92  B'ed.  065,  an  administrator  appointed  by 
the  probate  court,  who  had  given  bond,  but 
had  not  fully  qualified,  commenced  a  suit 
upon  a  policy  of  the  compai^  issued  to  the 
decedent.  His  appointment  was  afterwards 
canceled,  and  Person  wm  appointed  adminis- 
trator, and  by  the  order  of  the  court  in 
which  the  suit  was  pending  was  substituted 
as  plaintiff.  The  defendant  moved  to  dis- 
miss the  suit  upon  the  ground,  among  oth- 
ers, that  the  policy  required  the 'suit  to  be 
begun  within  six  months  from  the  time  of 
the  death,  and  that  Person  had  no  standing 
in  court  until  he  was  substituted  as  plain- 
tiff, which  was  more  than  six  months  afto' 
the  death  of  the  assured.  This  motion  was 
granted,  the  suit  was  dinnissed,  and  the 
plaintiff  brought  a  writ  of  error  to  this 
court.  The  judgment  was  reversed.  Judge 
Thompson  delivering  the  opinion  of  the 
court,  in  answer  to  the  objection  that  the 
suit  was  illegally  brought  by  the  adminis- 
trator in  violation  of  a  statute  of  Uie  state, 
and  conferred  no  jurisdiction  upon  the  court, 
after  referring  to  S  4589  of  Shannon's  Code 
(Tenn.),  which  re«ds  as  follows:  **No 
civil  suit  hIirU  be  dismissed  for  want  of 
notrci^nary  parties,  or  on  account  of  the  form 
of  action  or  want  of  proper  averment  in  the 
pleadin^>t,  but  the  courts  shall  have  the  pow- 
er to  ciian<;c  the  form  of  action,  strike  out 
or  insert  in  the  writ  and  pleadings  the 
names  of  either  plaintiffs  or  defendants,  so 
as  to  have  the  proper  parties  before  tite 
court,  and  to  allow  all  proper  averments  to 
be  supplied,  upon  such  terms,  as  to  contimi- 
unoes,  as  the  court,  in  its  sound  disCTetion, 
may  see  proper  to  impose," — says:  "Tlie- 
question  is  not  whether  the  suit  could  have 
been  mnintained  in  Lee's  name,  nor  whether 
T^e  was  guilty  of  a  misdemeanor  in  bringing 
the  suit,  but  whether  it  should  abate  be- 
cause of  Lee's  want  of  authority  to  prose- 
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cute  it.  .  .  .  The  defendant  wu  In 
rourt  to  sTiBirer  to  a  cause  of  acticm  in  favor 
nf  the  estate  of  Hudeoa,  -which  oould  only 
be  pTosecuted  by  the  administrator  of  the 
estate;  and,  Person  having  been  appointed 
and  qualified  as  such  administrator  in  the 
place  and  stead  of  Lee,  .  .  .  the  court 
substituted  him  ior  Lee  as  plaintiff  in  the 
case." 

The  present  case  is  diBtingnishable  fnon 
that  class  of  cases  of  which  Bioard  Davit, 
R  Pet.  124,  8  L.  ed.  342,  is  a  leading  one. 
That  ease  was  an  action  of  ejectment.  The 
plaintiff  laid  his  demise  as  one  from  Sicard. 
He  was  peo-mitted  to  amend  by  substituting 
a  demise  from  other  parties,  who  had  de- 
rived title  from  Sicard's  grantor  before  the 
(icrant  to  Sicard.  This  was  permitting  the 
Iilaintiff  to  assert  a  different  title,  depend- 
ing upon  the  determination  of  wholly  new 
issues.  It  was  substituting  a  new  cause  of 
action.  A  comparison  of  this  case  with  that 
of  Randolph  t.  Barrett,  16  Pet.  138,  10  L. 
ed.  914,  develops  the  distinction  between  the 
cases  where,  an  amendment,  a  new  cause 
of  actitm  is  asserted,  and  those  where  the 
amendment  rests  up<Ht  the  cause  of  action 
which  is  already  the  subject  of  the  suit,  and 
is  designed  to  facilitate  the  prosecution  of 
the  suit  to  a  determination  of  its  merits. 
\Ve  think  that  in  the  preset  case,  the 
cause  of  action  remaimng  the  same,  that  the 
raodilication  of  the  representative  characf^er 
of  the  plaintiff  did  not  destroy  the  continu- 
ity of  his  r^resentation;  that  the  suit  in 
which  the  ju^ment  was  ruidered  was  there- 
fore a  oontinuation  of  the  <Hie  miginally 
commenced,  and  not  a  new  raie  begun  at  the 
time  when  the  declaration  was  amended. 

There  is  another  view  upon  which  it 
should  seem  that  the  defense  founded  on  the 
limitation  of  the  time  contained  in  the  pol- 
ity within  which  suit  must  be  brought  ought 
not  to  be  sustained.  When  the  contract  of 
insurance  was  made,  the  company  knew  (as 
it  must  be  presumed)  that  unt  law  of  Ten- 
nessee proTtded  that  in  the  suit  which  it 
required  to  be  brought  the  court  would  be 
authorized  to  permit  new  parties  to  be 
brought  in  by  amendment.  It  was  in  the 
contemplation  of  the  parties  that  this  might 
liappen,  and  it  could  not  have  been  expected 
that  such  a  suit  would  not  be  subject  to  the 
freneral  regulati<Ki  applicable  to  all  suits. 
Now,  the  statute  was  enacted  iae  the  very 
purpose  of  mending  all  such  defects  in  the 
constitution  of  the  suit  as  would  permit  it 
to  ifo  on  to  judgment,  and  one  of  such  de- 
fects was  that  of  proper  parties.  Manifest- 
ly, it  was  intended  that  the  suit  Should  con- 
tinue, and  not  abate.  If  the  parties  are 
hdd  bound  to  have  contemplated  such  a  con- 
tingency as  the  exercise  of  the  power  of  the 
coiut  to  permit  the  amendment,  the  d^end- 
ant  ought  not  now  to  be  heard  to  say  that 
a  suit  lawfully  brought  to  recover  upon  this 
policy  for  the  benefit  of  the  estate  should  be 
defeated  by  the  event  which  made  the 
amendment  necessary  and  proper.  It  would 
lie  difficult  to  conceive  of  a  case  where  such 
nn  amendment  would  be  more  just  and  prop- 
er. The  defendant  imposed  a  short  limita- 
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tion.  By  it  the  suit  could  not  be  brought 
within  three  months,  but  must  be  within  six 
months.  Its  object,  as  we  must  suppose, 
was  to  Miable  the  company  to  gather  ths 
evidence,  and  prepare  for  its  defense,  while 
the  matter  was  fresh,  and  to  have  a  speedy 
determination  of  its  liability.  This  obje<^ 
was  accomplished  by  the  commencement  of 
the  suit,  and  it  was  a  suit  which,  when  be- 
gun, suffered  no  ddays  which  were  not  inci- 
dent to  other  suits  which  mig^t  be  brought 
in  the  same  court.  If  such  an  amendment 
oould  not  be  made  except  with  the  conse- 
quences of  a  new  suit,  then  brought,  the  de- 
fendant in  such  a  case  would  escape  all  lia- 
bility if  it  should  happen  that  the  will 
should  not  be  found  within  six  months  Kttet 
the  death  of  the  insured,  unless  the  admin- 
istrator should  have  brought  suit  and  en- 
forced collection  within  the  three  months 
allowed  by  the  policy  for  that  purpose.  We 
see  no  difficulty  in  holding  that  the  suit  re- 
quired by  the  policy  to  be  brought  intended 
a  suit  subject  to  the  exercise  of  the  power 
of  the  court  to  remodel  it  as  the  law  per- 
mitted and  justice  should  require. 

4.  A  question  was  raised  by  the  defendant 
upon  the  pleadings  in  respect  to  the  effect 
of  the  alleged  falsity  of  the  misrepresenta- 
tion of  the  assured  in  his  application  for  in- 
surance that  he  had  never  had  fits  or  dis- 
orders of  the  brain;  the  contention  of  the 
defendant  being  that,  whether  or  not  the 
representation  was  made  with  an  actual  in- 
tent to  deceive,  or  the  existence  of  the  fact 
increased  the  risk  of  loss,  the  falsity  of  the 
representation  defeated  the  policy.  This 
oontenti<m  Vas  made  up<m  the  ground  that 
%  22  of  chapter  160  of  the  Acts  of  Tennessee 
of  1805,  declaring  that  such  misrepresenta- 
tion, if  not  made  with  intent  to  deceive, 
and  the  matter  thereof  did  not  increase  the 
risk  of  loss,  should  not  be  deemed  material, 
or  make  the  polity  void,  Avas  in  vitiation  of 
S  8  of  article  11  of  the  Constitution  of  Tear 
nessee,  which  reads  as  follows:  "The  legis- 
lature shall  have  no  power  to  suspend  any 
Sfoneral  law  for  the  benefit  of  any  particu- 
lar individual,  nor  to  pass  any  law  for  the 
benefit  of  individuals  inconsistent  with  the 
i^eneral  laws  of  the  land;  nor  to  pass  any 
law  granting  to  any  individual,  or  individ- 
uals, rights,  privileges,  immunities,  or  ex- 
emptions, other  than  such  as  may  be  by  the 
same  law  extended  to  any  member  of  the 
community  who  may  be  able  to  bring  him- 
self within  the  provisions  of  such  law," 

The  ruling  of  the  court,  as  we  gather  from 
the  record,  upheld  the  validity  of  the  stat- 
ute, and  this  ruling  is  now  assigned  as  er- 
ror. It  is  insisted  that  the  statute  in  ques- 
tion is  "a  partial  law,  and  vicious  class  leg- 
islation," because,  as  is  said,  it  exempts  from 
its  burdens  life  and  casualty  insurance  com- 
panies conducted  on  the  asaeesment  plan. 
But  the  gravamen  of  the  complaint  is  rather 
that  the  statute  imposes  a  burden  upon  this 
insurance  company  which  is  not  imposed  up- 
on other  companies  engaged  in  a  similar 
business,  and  it  is  charged  that  the  classifi- 
cation of  life  and  cuualty  insurance  compa- 
nies doing  business  on  the  assessment  plan 
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on  one  hand  and  mutual  fire  insurance  com- 
panies, life  and  casualty  insurance,  and  all 
other  insurance  companies  on  the  oilier,  and 
denying  a  privilege  to  one  which  it  gives  to 
the  other  class,  is  without  any  imnfpnable 
reason  or  justification.  In  so  far  as  the  law 
can  be  said  to  cast  a  burdeai  upon  mutual 
Are  insurance  companies  which  it  lifts  from 
"mutual  life  and  casualty  insurance  compa- 
nies," the  mutual  fire  insurance  companies 
themselves  are  the  only  companies  who  are 
in  a  position  enabling  them  to  raise  the  ob- 
jection, if  it  be  one.  Tlie  defendant  in  the 
court  helow,  not  being  a  mutual  fire  insur- 
ance company,  has  no  legitimate  ground  for 
complaint  that  another  company  is  unjust- 
ly burdened.  Only  tbe  party  injuriously 
affected  1}y  unconstitutional  legislatitMi  can 
he  heard  to  allege  its  invalidity.  The  ques- 
tion, therefore,  comes  to  this:  whether  it 
was  competent  for  the  legislature  to  change 
the  rule  of  law  in  respect  to  the  liability  of 
a  casualty  company  insuring  for  a  fixed  pre- 
mium upon  its  policies  thereafter  to  be  is- 
sued, without  at  the  same  time  imposing  the 
same  liability  upon  tlie  contracts  of  mutual 
life  and  casualty  companies.  And  we  are 
of  opinion  that  it  was.  Legislation  is  not 
opeu  to  the  objection  here  made,  provided 
it  affects  ail  pcisnns  alike  who  are  within 
the  description  of  those  uientioned  in  the 
statute.  The  decisions  of  the  Supreme 
Court  upon  that  clause  of  the  14th  Amend- 
ment to  the  Constitution  of  tlie  United 
States  which  forbids  the  denial  by  any  state 
to  any  person  within  its  jurisdiction  of  the 
equal  protection  of  the  laws  are  strictly  per- 
tinent, there  being  a  close  simflitude  be- 
tween that  clause  and  the  provision  of  the 
Tennessee  Constitution  in  question.  Those 
decisions  are  very  numerous,  and  illustrate 
the  subject  by  many  examples.  We  cite  at 
random  a  few  of  the  cases,  which  sufTicient- 
ly  indicate  the  general  doctrine.  Missouri 
P.  R.  Go.  V.  Aiackcy,  127  U.  S.  205.  32  L.  ed. 
107,  8  Sup.  Ct.  Rep.  1161;  Magoun  v.  lUi- 
noia  Trust  d  Hav.  Bank,  170  U.  R.  283,  42 
L.  ed.  1037,  18  Sup.  Ct.  Rep.  594;  OnVttf 
Ins.  Co.  V.  Dac/gs,  172  U.  S.  5.57.  43  L.  ed. 
552.  If)  Sup.  Ct.  Rep.  281;  Atchison,  T.  <E 
S.  F.  R.  Co.  V.  Matthetcs.  174  U.  S.  96,  43 
L.  ed.  &00,  10  Sup.  Ct.  Rep.  600.  In  the 
last  of  these,  many  of  the  recent  cases  are 
colleeted.  The  rule  declared  in  those  cases 
in  respect  to  the  extent  to  which  discrimina- 
tion in  classifying  the  objects  of  legislation 
may  rightfully  proceed  is  the  same  as  that 
which  we  think  applicable  to  the  case  before 
us.  What  this  declaration  of  the  Constitu- 
tion of  Tennessee  means  is  that  no  discrimi- 
nation shall  be  made  in  respect  of  burdens 
and  privileges  between  persons  whose  inter- 
ests and  relations  to  the  geaieral  public  are 
so  far  identical  that  they  would  be  affected 
in  the  same  way  l^  legislation  which  should 
comprehend  all  such  persons.  The  division 
of  such  persons  into  classes,  and  making  one 
law  respecting  burdens  and  privileges  for 
one  class,  and  a  differrat  one  in  regard  to 
the  same  subjects  for  another  elass,  would 
be  purely  arbito^iy,  and  it  is  such  discrimi- 
nation that  the  C«utitution  forbids.  We 
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accept  the  doctrine  as  stated  and  approved 
by  the  supreme  court  of  Tennessee  in  8trat- 
ton  Clnimants  v.  Morris  Claimants,  89  Tenn. 
407,  534,  sub  now*.  Dibrell  v.  Lanier,  12  L. 
H.  A.  70,  SO,  18  S.  W.  87,  97,  "that  whether 
a  statute  he  public  or  private,  general  or 
special  in  form,  if  it  attempts  to  create  dis- 
tinctions and  classifications  between  the 
citizens  of  the  state,  the  basis  of  such  dassi- 
tication  must  be  natural,  and  not  arbitrary." 
But  the  "power  of  classification  will  be  up- 
held  when  such  classification  proceeds  u^n 
a  difTerence  which  has  a  reasonable  relation 
to  the  object  sought  to  be  accomplished.  The 
distinction  between  insurance  far  a  fixed  pre- 
mium, where  the  parties  have  no  commimity 
of  interest,  and  mutual  insurance,  where  the 
insured  is  also  the  insurer,  and  shares  in 
the  maimgoment  of  his  company,  partici- 
pates in  the  making  of  its  by-laws,  whereby 
the  terms  of  its  contracts  with  its  memb«^ 
are  prescribed,  where  the  insurance  is  at  it-i 
actual  cost,  and  no  profits  taken  out  by  a 
stranger,  is  not  arbitrary.  The  nature  and 
the  incidents  of  the  business  of  the  two 
methods  vary  greatly.  The  laws  of  Ten- 
nessee in  regard  to  mutual  insurance  com- 
]>Riiie3  contained  provisions  which  are  com- 
mon to  those  of  many  of  the  states,  and  un- 
der which  the  relations  of  the  member  and 
the  company  were  those  above  described. 
The  legislature  might  well  think  it  not  un- 
reasonable that  the  members  of  such  as-fo- 
ciations  should  be  left  to  determine  for 
themselves  whether  thfy  would  adhere  to 
the  common-law  dortrine  in  respect  to  the 
(^usequences  of  a  misrepresentation  of  facts 
though  made  without  any  fraudulent  pur- 
pose, and  there  was  no  increase  of  the  risk 
hy  (he  untruth  of  the  representation,  or 
whether  they  would  adopt  the  rule  which  the 
Ipgi«Inture  proceeded  to  lay  down  upon 
that  subject  in  respect  to  companies  insur- 
ing upon  the  other  plan.  The  rule  itself  was 
undoubtedly  prescrilied  from  a  sense  of  the 
harshness  of  the  former  doctrine,  and  was 
designed  to  prevent  the  less  astute  of  the 
parties  from  falling  into  a  pit  through  hav- 
ing mistakenly  made  some  representation 
the  falsity  of  which  did  not  increase  the 
risk  of  loss,  ft  is  of  a  kind  not  uncommon 
in  legislation  fur  alleviating  the  perils  to 
which  the  insured  is  often  exposed.  In  mu- 
tual insurance  the  insured  determines  for 
himself  whether  he  wilt  expose  his  insurance 
to  such  hazard  as  would  ensue  from  an  in- 
correct representation.  It  was  said  by  the 
Supreme  Court,  in  considering  the  obliga- 
tory effect  upon  a  member  of  one  of  the  arti- 
cles of  a  mutual  insurance  company,  in 
Kom  T.  Mutual  Aasur.  800.  6  Cranch,  192. 
3  L.  ed.  196.  that,  "vhethn  [it  was]  just 
or  unjust,  reasonable  or  unreasonable. 
.  .  .  to  all  concerned,  was  certainly  a 
mere  matt^  of  8|>eculation,  proper  for  the 
consideration  of  the  society,  and  which  no 
individual  is  at  liberty  to  complain  of.  as 
he  is  bound  to  consider  it  as  his  own  individ- 
ual act.  E\ery  member  in  fact  stands  in 
the  peculiar  situation  of  being  party  of  both 
sides,—  insurer  and  insmed." 
We  think  Uiere  was  aunigh  of  dis^milar- 
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ity  in  the  character  of  tiie  biuineas  of  insur- 
ance tor  a  fixed  premium  and  that  ol  mu- 
tual insurance  to  justify  the  le^slature  in 
laying  down  a  rule  regulating  the  former 
without  also  imposing  it  upon  the  latter. 
These  vien-a  lead  to  an  aflumance  of  the 
judgment. 

Judgment  affirmed. 


J.  H.  CONNOR,  Appt., 

V, 

TENNESSEE  CENTRAL  RAILWAY. 
(48  C.  C.  A.  TSO,  109  Fed.  931.) 

1.  A  itate  mny  provide  (or  brlnfflns 
before  the.  court  by  publication  non- 
residents  claiming  Uena  upon  a  railroad  lo- 
cated within  Its  JuriBdlctlon,  In  a  suit  to  wind 
up  the  i-allroad  corporation  and  free  Us  prop- 
erty from  Ileus. 

3.  A  pnrchaMcr  of  a  railroad  under  a 
deeree  In  a  creditor*'  unit  ma;  Intervene 
In  R  suit  to  enforce  a  construction  lien  upon 
the  property  by  sale  of  the  section  to  which  It 
appllea,  to  enforce  its  right  to  be  relieved  from 
the  threatened  mle,  by  which  the  unity  of  the 
railroad  will  be  broken. 

3.  A  section  of  a  railroad  cannot  be 
sold  under  a  decree  of  court,  separate  from 
the  franchises,  for  the  purpose  of  enforcing  a 
eoutractor*B  lleo. 

(June  4,  1901.) 

APPEAL  hy  defendant  from  a  decree  of 
the  Circuit  Court  of  the  United  States 
for  the  Middle  District  of  Tennessee  in  fa- 
vor of  complainant  in  a  proceeding  to  en- 
join an  effort  to  enforce  a  judgment  estab- 
lishing a  lien  on  property  of  the  Tennessee 
Central  Railroad  Company.  Affirmed. 

Statement  by  Iinrtom,  Circuit  Judge: 
The  Tennesaee  Central  Railroad  Company 
is  a  Tennessee  corporation,  authori7.ed  to 
construct  and  operate  about  60  miles  of  rail- 
road beginning  at  Monterey,  in  Putnam 
county,  Tennessee,  and  extending  to  a  junc- 
tion with  the  Cincinnati  Southern  Railway 
at  or  near  Olra  Maiy.  In  September,  1893, 
said  railroad  company  entered  into  a  con- 
tract with  the  appellant,  J.  H.  Connor,  for 
the  complete  construction  of  said  railroad, 
including  the  ironing  of  its  road  and  the 
construction  of  depots,  water  tanks,  switch- 
es, etc.;  Connor  to  furnish  all  materials  and 
obtain  necessary  rights  of  way.  For  this 
he  was  to  receive  a  fixed  sum,  partly  in  mon* 
and  partly  in  first-mortgage  bonds,  both 
payable  in  instalments  as  the  work  pro- 
gressed. After  grading  a  section  of  about 
10  miles,  beginning  at  Monterey,  and  extend- 
ing east,  he  threw  up  his  contract  in  April, 
1S94,  claiming  that  the  company  had  made 

NoTB. — For  cases  In  this  series  as  to  execution 
or  judicial  sale  of  corporate  franchises  or  prop- 
erty necessary  to  their  oijoyment,  see  Brady 
V.  Johnson  (Ud.)  20  L.  R.  A.  737,  and  ftote.- 
Lake  Shore  i.  M.  S.  R.  Co.  v.  Grand  Rapids 
(Mich.)  29  L.  R.  A.  195 ;  and  Stewart  v.  Wheel- 
ing &  L.  G.  R.  Co.  (Ohio)  29  L.  R.  A.  438. 
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default  in  payments,  and  was  InBoIvent. 
Ma;y  25,  1804,  be  filed  an  original  bill  in 
equity  in  the  circuit  court  of  the  United 
States  at  Nashville  against  the  railroad 
company  claiming  a  balance  due  him 
for  work  done  and  a  lien  therefor  under 
the  Tennessee  statute  giving  to  contract- 
ors a  lien  for  work  done  in  construction  of 
any  railroad.  That  bill  averred  that  the 
said  company  was  proceeding  with  the  con- 
struction undo"  contracts  with  other  con- 
tractors, and  asserted  a  lien  for  the  balance 
due,  not  only  upon  the  roadbed,  bridges, 
trestles,  culverts,  etc.,  constructed  by  the 
complainant,  but  a  lien  upon  the  entire  rail- 
road, that  constructed  as  well  as  that  un- 
der construction,  its  franchisee  and  prop- 
erty of  every  description.  The  bill  prayed 
that  tiie  said  railroad,  including  its  fran- 
chises, should  be  sold  tor  the  payment  of  his 
debt  and  the  enforcement  of  his  statutory 
lien.  It  was  not  filed  as  a  creditors'  bill, 
and  the  only  defendant  was  the  railroad 
company.  The  railroad  company  answered 
and  defended,  and  such  proceedings  were 
had  fM  resulted  on  May  28,  1896,  in  a  decree 
fixing  the  liability  of  the  railroad  company 
at  $21,421.78.  The  decree  then  proceeded  as 
follows:  "The  court  is  further  of  opinitm 
that  the  foregoing  judgment  is  a  lien  upon 
portion  of  the  defendant  railroad  company 
commencing  with  the  town  of  Monterey,  in 
the  county  of  Putnam,  and  continuing  in  a 
southensterly  direction  for  10  miles;  said 
strip  of  land  being  100  feet  wide,  upon  which 
there  has  been  constructed  a  roadbeil  for 
said  railroad,  14  feet  wide  at  ita  crest;  and 
that  there  are  also  within  and  upon  said 
property  various  cuts,  trestles,  and  bridges, 
— upon  all  of  which  said  judgment  consti- 
tutes a  lien,  the  court  being  of  opinion  that 
complainant  is  entitled  to  have  so  much  of 
said  railroad  sold  for  the  satisfaction  of  the 
aforesaid  judgment.  It  is  therefore  ad- 
judged and  decreed  by  the  court  that  H.  M. 
Uoak,  in  his  character  as  special  commis- 
sioner under  aupmntment  heretofore  made, 
will  proceed  at  once  to  sell  the  above-de- 
scribed  property  after  advertising  the  same 
as  required  by  law  or  rule  of  this  court. 
He  will  make  said  sale  at  the  custom  house 
in  the  city  of  N.iahville,  and  will  sell  said 
property  to  the  highest  bidder  for  cash,  free 
from  any  equity  of  redemption  or  repur- 
chase. Said  commissioner  will  make  his  re- 
port to  the  next  term  of  this  court  how  he 
has  executed  this  decree."  No  step  in  exe- 
cution of  this  decree  was  taken  until  OctO' 
ber  28,  1899,  when  the  order  of  sale  was  re- 
vived. On  N'ovember  11,  1899,  it  was  again 
revived,  and  the  decree  amended  so  as  to  re- 
quire the.  property  to  be  sold  at  the  custom- 
house door  in  the  town  of  Cookeville,  in  the 
;  county  of  Putnam,  instead  of  at  the  custom 
house  in  Nashville.  Before  that  decree  of 
sale  had  been  executed,  the  Tennessee  (I'entral 
Kailway  Company  intervened,  and  by  leave 
of  the  court  filed  a  petition  praying  that  the 
court  would  perpetually  stay  the  execution 
of  said  order  of  sale,  and  protect  its  rights 
against  the  cloud  which  woidd  thereby  be 
thrown  upon  its  title  as  Uie  purchaser  of 
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the  property  and  franchises  of  the  Tennes- 
see Central  Railroad  Company.  A  tempo- 
rary injunction  waa  granted,  and  Connor  an- 
■Bverai  said  petition,  denying  that  he  was 
ever  a  party  to  the  Walker  suit,  and  Betting 
out  that  he  was  a  nonresident  of  the  state 
when  that  bill  was  filed,  had  never  ap- 
peared in  Baid  suit,  and  waa  still  a  nonresi- 
dent of  Tennessee.  He  also  took  issue  upon 
every  material  matter  setup  as  a  ground  for 
restrainiug  the  execution  of  hia  decree.  Upon 
the  issues  thus  made  up  and  the  evidence 
the  circuit  court,  upon  final  hearing,  per- 
petually enjoined  Connor  from  Uie  enfOTce- 
ment  of  his  lien  by  a  sale  of  the  roadbed  de- 
scribed in  his  decree,  but  otherwise  permit- 
ted the  decree  to  stand  unaffected.  From 
this  decree  Connor  has  appealed. 

The  essential  facts  established  and  neces- 
sary to  be  regarded  in  the  judg^nont  to  be 
prtmotmced  are  these: 

Connor's  bill  was  filed  in  the  circuit  court 
May  25,  1804.  The  bill  was  not  a  creditors' 
bill,  and  its  sole  purpose  was  to  enforce  the 
statutory  lien  of  a  railroad  constructor  for 
liis  eocclusive  benefit.  While  the  bill  prayed 
'for  the  appointment  of  a  receiver,  none  was 
in  fact  ever  appointed,  and  the  property 
against  which  he  asserted  his  lien  was  neva- 
attached  or  otherwise  taken  into  the  actual 
'custody  of  the  court.  On  April  3,  1895,  and 
before  any  flnal  decree  under  ConncH^s  bill, 
J.  C.  Walker  and  others,  claiming  to  be 
creditors  of  the  said  railroad  company,  filed 
R  general  creditors'  bill  in  the  state  chan- 
cery court  for  Cumberlaud  county.  The  ob- 
ject of  that  suit  was  to  set  aside  certain 
mortgages  made  by  the  company  aa  fraudu- 
lent, and  to  have  the  c<Hnpat^  wound  up 
as  an  inscdvent  corporation.  The  bill  was 
filed  for  the  benefit  of  all  oreditws,  and 
nought  to  have  all  debts  ascertained,  all 
liens  and  priorities  declared,  and  the  prop- 
erty sold  free  from  all  liens  and  encum- 
brances, and  the  proceeds  applied  to  the 
payment  of  debts  in  the  order  of  their  rank. 
October  23,  1805,  the  chancellor  ordered  the 
bill  to  stajnd  as  a  creditors'  bill,  and  that 
the  clerk  and  master  should  nmke  publica- 
tion requiring  all  creditors  to  come  In  and 
make  themselves  parties  on  or  before  the 
first  Monday  in  April,  1890,  on  penalty  of 
being  deprived  of  all  the  benefits  of  the 
suit.  It  was  further  ordered  that  the  insti- 
tution of  any  other  suits  against  the  said 
company  be  enjoined.  On  the  same  day  a 
receiver  was  appointed,  who  was  ordered  to 
take  into  his  possession  all  the  property, 
and  effects  of  the  said  company.  At  the 
date  of  the  filing  of  this  creditors'  bill  about 
23  miles  of  the  roadway  of  said  company 
had  been  graded,  and  it  is  inferable  that 
poine  bridge  and  trestle  work  had  been  con- 
structed. Aside  from  this  incomplete  road- 
way and  some  cross-ties,  bridge  timbers,  and 
commissary  stores,  it  does  not  appear  tJiat 
said  company  owned  any  other  property 
whatei'er,  save  certain  conditional  subs^crip- 
tions  to  the  ntock  of  the  company,  dep«ia- 
ent  upon  the  construction  of  the  railroad  in- 
to or  through  certain  mountain  counties. 
The  defendants  named  in  the  caption  of  the 
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bill,  other  than  the  railroad  company,  in- 
cluded J.  H.  Connor  &  Co.,  described  as 
"contractors  of  the  defendant"  railroad  com- 
pany "operating  In  Oumbra-laad  county." 
A  final  decree  was  rendered  in  the  suit  ol 
Connor,  May  28,  1896.  Connor  stood  by 
and  took  no  step  to  enforce  t^is  decree  for 
a  period  of  more  than  three  years.-  In  the 
meantime  the  creditors'  suit  in  the  state 
court  was  proceeding.  General  publication 
for  four  successive  weeks  was  made  in  No- 
vember and  December,  1896,  requiring  all 
creditors  to  file  their  claims  by  Apnl  1, 
1896.  January  12,  1897.  an  alias  aubpcena 
to  answer  issued  to  the  sheriff  of  Cumber- 
land county,  requiring  him'to  summon  J.  H. 
Connor  &  Co.  to  appear  and  plead  to  the 
February  rules.  This  was  returned  Janu- 
ary 15,  18fl7,  "Search  made,  and  the  defend- 
ant not  to  be  found  in  my  ooimty."  On  the 
day  of  this  return  an  order  waa  made  on 
the  rule  docket  1^  the  cl«'k  and  nia*tf«r  in 
these  words: 

/.  0.  Walker  «t  al.  r.  Tennessee  Central 

Railroad. 

In  the  Chancery  Court  at  Crossvilles  Ten- 
nessee. 

In  this  cause  it  appearing  by  the  sheriff's 
return  that  J.  H.  Connor  £  Co.,  one  of  the 
defendants,  Is  not  to  be  found  in  the  coun- 
ty, and  that  search  has  been  duly  made  1^ 
such  sheriff,  they  are  therefore  hereby  re- 
quired to  appear  on  or  before  the  first  Mon- 
day of  March  next  before  the  clerk  and  mas- 
ter of  said  court  at  his  office  in  Crossville, 
1'ennessee,  and  make  defuse  to  the  bill  filed 
against  them  in  said  court  1^  J.  C.  Walker 
et  ah,  or  otherwise  the  bill  will  be  takot 
for  confessed.  It  is  further  ordered  that 
this  notice  be  published  for  four  conBecutiT* 
weeks  in  the  Crossville  Chrmicle. 

H.  G.  Dunbar,  a  &  IC. 

This  January  16,  1897. 

Publication  was  duly  made  as  required  by 
this  order,  and  in  the  mode  and  manner  re- 

?uired  by  the  statute  of  the  state.  It  is 
iirther  shown  by  the  dear  weight  of  evi- 
dence that  the  firm  of  J.  H.  Connor  ft  Co. 
consisted  of  J.  H.  Connor  and  B.  L.  Jett. 
Whether  Connor  and  Jett  were  partners  at 
the  dnte  of  the  construction  contract  be- 
tween the  railroad  company  and  J,  H,  Con- 
nor is  not  very  clear.  But  it  does  appear 
that  very  shortly  after  that  contract  was 
signed  Jett  became  jointly  interested  with 
Connor  as  a  partner,  and  that  the  wcvk  was 
thereafter  carried  on  by  them  as  partn«v 
under  the  name  of  J.  H.  Connor  &  Co.  The 
written  contract  stood  in  the  name  of  J.  H. 
Connor,  and  the  suit  in  the  circuit  court 
was  conducted  in  Connor's  name  alone,  and 
the  decree  is  in  the  name  of  J.  H.  Connor, 
but  the  decree  is  tor  and  upon  a  partnership 
claim.  The  railroad  company,  in  its  an- 
swer, stated  that  B.  L.  Jett  was  associated 
with  J.  H.  Connor,  and  should  be  a  party. 
But  no  plea  in  abatement  or  bar  was  filed, 
and  the  issue  seems  to  have  been  abandoned. 
April  17,  1897.  an  amended  bill  was  filed  fa^ 
Walker  and  others,  making  m<»re  specific  the 
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objects  and  purposes  of  the  suit,  and  specifl- 
•cally  praying  that  all  li&as  and  prioritiea  be 
ascertained,  and  the  railroad  sold  free  fr<»n 
liens  or  encumbrances,  and  the  proceeds  ot 
tiale  applied  to  the  payment  of  claims  in 
their  proper  order  and  rank.  In  this 
amended  bill  J.  H.  Connor  and  B.  L.  Jett 
were  named  as  defendants,  composing  the 
rm  of  J .  H.  Connor  &  Co.  Jett  was 
served  with  process.  It  does  not  appear 
that  any  further  process  issued  for  J.  H. 
-Connor,  but  a  decree  pro  confeseo  was  tak- 
■en  against  him  and  Jett  in  these  words:  "In 
tfais  cause  it  appearing  to  the,  court  that 
publication  has  been  made  as  provided  by 
statute,  requiring  J.  H.  Connor  to  appear 
and  make  defense  to  the  original  bill  filed 
in  the  cause  of  J.  O.  Walker  et  al.  against 
TKc  Tennessee  Central  Railroad  et  al.,  and 
has  failed  to  plead,  answer,  or  demur  there- 
to within  the  time  required  by  law,  it  ia  ac- 
•Gordingly  ordered  and  decreed  that  said  origi- 
nal bin  he  taken  for  .confessed  as  to  said  J. 
H.  Connor,  and  set  for  hearing  ea  parte. 
It  further  appearing  to  the  court  that  B.  L. 
Jett  has  been  duly  served  with  process  to 
answer  under  the  am^ded  bill  in  this  cause, 
and  has  failed  to  plead,  answer,  or  demur 
thereto,  it  is  accordingly  ordered  and  de- 
creed that  said  amended  bill  be  taken  for 
'Confessed  as  to  said  B.  L.  Jett,  and  set  for 
hearing  ea  parte."  The  answer  <^  the  rail- 
road company  to  this  amMided  hill  included 
a  schedule  of  the  indebtedness  of  the  com- 
pany to  J.  H.  Connor,  and  disclosed  for  the 
first  time  the  liability  of  the  company  to  J. 
U.  ComioT  &,  Co.,  by  stating  that  they  had 
recovered  a  decree  against  the  company  in 
the  circuit  court  of  the  United  States  for- 
-$21y421.78  tor  construction  work,  and  that 
said  court  had  declared  said  sum  "to  be  lien 
upon  10  miles  of  the  railroad  of  the  said  de- 
fendant, .  .  .  extending  from  Monterey 
to  Johnson's  stand."  Under  a  reference  to 
a  special  master,  a  report  was  filed  as  to  the 
indebtedness  of  said  com[>any  of  every  class. 
Among  other  lien  debts,  that  to  J.  H.  Con- 
nor &  Co.  was  reported,  though  same  does 
not  appear  to  have  ever  been  filed.  A  final 
decree  was  rendraed  May  10,  1897,  which 
found  the  railroad  company  insolvent,  and 
ordered  the  sale  of  its  entire  property  free 
from  all  li^s  and  mortgages.  The  decree 
settled  the  order  of  liens,  and  directed  that, 
after  paying  costs  and  receiver's  debts,  the 
proceeds  should  be  applied  equally  in  pay- 
ment of  claims  wliich  were  Hens  under  the 
Tennessee  statute.  Among  the  claims  thus 
preferred  was  included  the  de<Tee  in  favor 
of  J.  H.-CoQnor  &  Co.  in  the  circuit  court  of 
the  United  Stat®,  which  was  referred  to  in 
these  words :  "The  judgment '  obtained  by 
J.  n.  Connor  &  Co.  in  the  circuit  court  of 
the  United  States  fcM*  the  middle  district  of 
Tennessee,  for  $21,042,78,  with  interest  from 
May  28,  1896,  shall  be  entitled  to  the  bene- 
fit ot  the  foregoing  provisions  of  this  de- 
cree, and  share  ratably  with  the  other  judg- 
ments and  decrees  of  the  same  character,  and 
the  special  commisuoner  shall  make  distri- 
hution  to  said  J.  H.  Connor  ft  Co.,  or  their 
assigns,  upon  said  judgment,  as  fully  as  if 
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they  had  intervened  herein  for  the  payment 
thereof."  Hext  after  these  labOT  and  mate- 
rial claims  the  mortgage  bonds  were  pre- 
ferred, for  this  onbiyo  railroad  had  not  Mily 
the  dignity  of  receiver's  certificates,  but  Hhe 
added  honor  of  a  first-class  mortgage.  At 
the  sale  thus  ordered  the  petitioner,  the 
Tennessee  Central  Railway  Company,  be- 
came the  purchaser  of  the  entire  property 
and  franchises  of  the  Tennessee  CentriU 
Railroad  Qompany.  It  has  paid  the  entire 
amount  of  its  bid  of  $125,000,  and  has  re- 
ceived a  fee-simple  coaveyaiice.  Since  said 
sale  it  has  proceeded  with  the  construction 
of  said  road,  and  for  this  purpose  has  made 
a  mortgage  to  secure  a  large  issue  of  bonds 
to  be  used  in  finishing  and  equipping  its 
railroad.  The  proceeds  of  sale  wea-c  nearly 
exhausted  in  paying  costs  and  receiver's 
debts.  The  construction  liens  aggregated 
more  tiian  $100,000,  and  the  pro  rata  appli- 
cable to  the  C<Minor  <daim  was  only  a  Um 
hundred  dollars. 

Uixm  this  state  ot  facts  the  court  below 
rendered  a  decree  in  these  words:  "That  in 
the  proceedings  in  the  chancery  court  of 
Cumberland  county,  Tennessee,  that  court 
acquired  jurisdiction  over  the  entire  prop- 
erties of  the  defendant,  Tennessee  Central 
Railroad,  including  that  pt^on  or  section 
thereof  upon  which  the  original  biU  in  this 
cause  was  filed  to  enforce  the  contr actor's 
lien,  and  that  the  said  ccHnplainimt  in  the 
original  bill  in  this  clause,  after  the  juris- 
diction of  said  Cumberland  chancery  court 
attached,  and  Connor  was  brought  into  that 
cause  by  publication,  was  required  by  law  to 
present  his  claim  for  a  final  dispositicra  to 
the  chancery  court  of  Cumb^land  oqunty, 
Tennessee,  and  had  not  the  right  to  enforce 
the  decree  by  the  process  of  this  court,  re- 
gardless of  that  suit.  It  is  therefore  or> 
dered,  adjudged,  and  decreed  by  the  court 
that  the  order  of  sale  heretofore  issued  by 
the  clerk  of  this  court  in  the  original  cause 
above  stated  be  vacated  and  annulled,  and 
the  said  J.  H.  Connor  and  his  agents,  solicit- 
ors, attorneys,  and  counsel,  and  every  per- 
son claiming  by  ot  under  or  through  said 
Connor,  and  each  of  them,  are  here^  re- 
strained and  perpetually  enjoined  from  su- 
ing out  of  this  court  any  process  for  the 
purpose  of  enforcing  the  li^  of  said  decree 
against  the  section  or  portion  of  said  rail- 
road therein  described,  or  any  part  thereof, 
and  the  costs  of  this  proceeding  to  be  taxed 
by  the  clerk  are  hereby  adjudged  and  de- 
creed against  the  said  complainant,  J.  H. 
Connor,  for  which  let  execution  issue  as  in 
actions  at  law;  but  the  decree  of  this  court 
is  not  otherwise  affected  than  to  prevent 
enforcement  of  the  lien.'*  From  this  decree 
Cramw  has  appealed. 


Argued  before  Lurton,  Dajf,  and  Severent, 
Circuit  Judges. 

Mcatre.  Stokes  ft  Stokes,  for  appellant! 

Connor  was  not  a  party  to  the  proceed- 
ings in  the  state  court. 

In  the  original  bill  filed,  the  residence  of 
Connor  is  not  given,  nor  is  it  stated  that  he 
was  a  nonresidoit.   Bo  the  publication  WM 
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'  not  made  for  him  under  the  allegations  of 
the  bill. 

On  January  12,  1807,  a  subpcBna  issued 
for  H.  Connor  &'  Co.,"  directed  to  the 
sheriff  of  Cumberland  county.  He  returned 
it  on  the  15th  of  January  indorsed,  "Search 
made  and  the  defendant  not  to  be  found  in 
my  county."  On  the  same  day  t^e  clerk 
made  the  order  directing  publication  to  be 
made  for  "J,  II.  ConncH-  ft  Co."  The  order 
of  the  clerk  directing  publication  .to  be  made 
was  a  nullity.  By  the  very  terras  of  the 
statute,  §  C104,  the  clerk  was  precluded 
from  making  such  an  order  until  the  neces- 
sary affidavit  was  filed  with  him,  and  there 
is  no  pretense  that  this  was  done. 

The  residence  or  nonresidence  must  be 
•tated  in  the  bill. 

-Walker  v.  Cottrell,  6  Baxt.  271. 

Tt  waa  certainly  not  the  intention  of  the 
l^slature  to  allow  a  complainant  to  name 
a  party  as  defendant  without  giving  his 
residence,  and  then  issue  process  to  any 
oounty  he  desires,  and  on  the  return  "not  to 
be  found"  make  publication,  and  thus  ac- 
quire jurisdiction  of  the  party. 

OtwliaJe  v.  Cowan,  85  Tenn.  165, 2  S.  W.  26. 

The  statute  permitting  pubIicati<Hi  to  be 
made  on  the  returli  of  the  summons  that  the 
defendant  is  not  to  be  found  not  only  re- 
quires that  the  summons  shall  issue  to  the 
county  of  the  defendant's  residence,  but  al- 
so that  the  sheriff  shall  exercise  diligence  in 
serving  the  same,  and  shall  not  return  it 
until  the  time  allowed  in  the  summons  has 
been  consumed  in  trying  to  find  the  defend- 
ant, and  that  publication  shall  not  be  re- 
sorted to  as  a  means  of  acquiring  jurisdic- 
tion unless  such  facts  appear. 

Soule  V.  Hough,  45  Mich.  418.  8  N.  W. 
60,  159;  Clayton  v.  Clayton,  4  Colo.  410. 

J.  H.  Connor  was  not  made  a  party  to  the 
proceedings  in  the  state  court  m  his  indi- 
vidual capacity,  but  the  firm  styled  "J.  H. 
Connor  &  Co."  was  made  a  defendant. 

If  tiie  court  1^  publication  acquired  any 
jurisdiction,  it  was  of  J.  H.  Connor  &  Co., 
and  it  had  no  right  to  render  a  decree  under 
such  acquired  jurisdiction,  destructive  of 
the  individual  rights  of  J.  H.  Connor, 

17  Eno.  PI.  &  Pr.  p.  90. 

The  original  bill  in  this  cause,  in  legal 
effect,  recognized  the  lien  of  Connor's  judg- 
ment, and  did  not  seek  in  any  way  to  dis- 
turb it.  The  publication  that  was  made  for 
Connor  A;  Co.  directed  them  to  appear  and 
answer  that  bill.  Afterwards  the  amended 
and  supplemental  bill  was  filed,  seeking  to 
destroy  or  vacate  the  lien,  ^t  would  be  a 
n'eat  injustice  for  any  court  to  hold  that 
Connor  waa  bound  by  the  decree  predicated 
upon  allegations  of  the  amended  and  sup- 

{tlemental  bill,  when  he  was  only  technical- 
f ,  if  at  all,  before  the  court  by  publication 
made  under  the  (original  bill. 

Rigney  v.  Rigney,  127  N.  Y.  408,  28  N.  E. 
405;  iMing  v.  Rigney,  160  U.  S.  531,  40  L. 
ed.  525,  Itt  Sup.  Ct.  Rep.  366. 

Connor  wus  a  nonresident  of  the  state  of 
Tennessee,  By  proceedings  in  the  United 
States  court  at  Nashville  he  recovered  a 
largo  ju^gmenL  It  was  declared  a  lien  up- 
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on  certain  property,  and  this  prt^terty  the 
court  ordered  sold  to  satis^  that  lien.  Th» 
state  court  vacated  that  Iieo,  and  ordered 
the  property  sold  free  from  any  encum- 
brance. 

The  action  of  the  state  court  is  a  nullity, 
and  presents  no  bar  to  Connor's  right  to  en- 
force the  order  of  the  United  States  court. 

HaU  V.  lAinning,  91  U.  8,  160,  23  I*,  ed. 
271;  Pennoyer  v.  Neff,  S5  U.  S.  714,  24  L. 
ed.  565;  Bart  v.  Sansom,  110  U.  S.  151,  2» 
L.  ed.  101,  3  Sup.  Ct.  Rep.  586. 

The  decree  of  the  United  States  circuit 
court,  giviflg  judgment  in  Connor's  favor, 
declaring  it  a  lien  on  certain  property,  and 
ordering  the  property  sold  to  satisfy  the  li^i,. 
was  bevond  the  control  of  the  stat^  court. 

Randall  v.  Howard,  2  Black,  585,  17  I*, 
ed.  260;  Cooper  v.  Reynolds.  10  Wall.  308. 
19  L.  ed.  931;  Florentine  v.  Barton^  2  Wall. 
210,  17  L.  ed.  783;  Rusaell  v.  Place,  94  U. 
8.  fiOfl,  24  L.  ed.  214. 

A  suit  to  enforce  a  mechanic's  lien  is  a 
proceeding  in  rem,  and  on  the  institiition 
of  the  suit  the  court  acquires  jurisdiction 
and  custody  of  the  property  upon,  which  it 
is  claimed  the  lien  exists. 

Porter  v.  ililcs,  67  Ala.  133;  CravTforda- 
ville  V.  Barr,  65  Tnd.  367;  O'Halloran  v. 
Leachcy,  39  Ind.  150;  Carson  v.  White,  « 
(iiW,  25;  Ouerrant  v.  Daicson,  34  Miss.  149; 
Gray  T.  Pope,  35  Miss.  116,  72  Am.  Dec 
117;  8Iy  v.  Pattee,  58  N.  H.  102;  Gordon  v. 
Torrev.  15  N.  J.  Eq.  112.  82  Am.  Dee.  273; 
Shryoch  v.  Buckman,  121  Pa.  258,  1  L..  R. 
A.  63S,  15  Atl.  480;  Rogers  A  B.  Hardtcare 
Co.  V.  Cleveland  Bldg.  Co.  fMo.)  32  S.  W. 
1;  Weller  v.  McVaU,  4  Sneed,  424;  Hcid- 
ritter  v.  Elizabeth  Oil-Cloth  Co.  112  U.  Su 
204.  28  L.  ed.  729.  5  Sup.  Ct.  Rep.  135. 

The  United  States  circuit  court  acquired 
mrisdiction  of  this  property  when  the  bill 
of  Connor  was  tiled,  and  the  proceedings  in 
the  sUtte  court  instituted  nearly  a  year 
afterwards  could  not  take  from  that  court 
the  jurisdiction  it  had  previously  acquired 
over  the  proorrtv  in  question. 

Ha'^aall  v.'  w'ilrox.  130  U.  8.  493,  32  L. 
ed.  1001.  9  Slip.  Ct.  Rep.  590. 

The  United  States  court,  having  acquired 
jurisdiction  of  the  parties  and  of  the  prop- 
erty in  the  bill  filed  by  Connor,  will,  irre- 
spective of  any  siibfWHiuent  proceedings  in  a 
state  court,  procped  to  adjudicate  the  rights 
of  the  pttrtieti  before  it.  will  enforra  its  own 
decree,  and  will  not  send  a  party  litigant  in 
its  court  to  a  state  court'  for  that  coort  to 
enforce  a  decree  rendered  bv  it. 

Covell  V.  Ueyman,  Ul  U.  S.  176,  28  L. 
ed.  390,  4  Sup.  Ct.  Rep.  355;  Central  Nat. 
Bank  v.  Str.vcnn,  160  U.  S.  404,  42  L..  ed. 
818.  18  Sup.  Ct.  Rep.  403;  Rio  Orande  R. 
Co.  T.  Ootnila,  132  U.  8.  478,  sub  nam.  Rio 
Orande  R.  Go.  t.  Vinet^  33  L.  ed.  400,  10 
Sup.  Ct.  Kep.  155;  Leadville  Coal  Co.  v. 
McCreerii,  141  U.  S.  475,  36  L.  ed.  824,  1* 
Sup.  Ct.  Rep.  28. 

Hcsars.  Robert  L.  Morris,  (Jcorge  W. 
Easier,  and  Boyle,  Priest,  ft  Iielunaaa* 
for  appellee; 

The  judgment  and  decree  in  Connor's  fa- 
vor are  voidable,  if  not  void. 
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The  lien  fciven  by  the  Tetmeesee  statute  is 
upon  the  railroad,  and  not  upon  the  secticm 
or  detached  portion  conatructed  by  a  con- 
tiartor. 

$hann<m^  Ck>de,  {  3570. 

It  is  against  public  policy  to  sell  a  de- 
tached portion  cA  the  roadbed  to  «iforce  a 
sUtutt^  lien. 

Broolca  v.  BuTlington  A  B.  W.  R.  Co.  101 
U.  P.  443,  25  L.  ed.  1057;  hluJler  v.  Dowa, 
94  U.  S.  449,  24  L.  ed.  209;  Midland  R.  Co, 
T.  Wilcox,  122  Ind.  84,  23  N.  E.  506;  2 
Jones,  IJens,  {{  1619,  1620;  Bteger  v.  Arc- 
tic Hifngtrating  Co.  89  Tenn.  453.  11  L.  R. 
A.  380,  14  8.  W.  1087;  Knapp  v.  Bt.  Louis, 
K.  C.  &  N.  U.  Co.  74  Mo.  374;  3  Elliott, 
Railroads,  9S  1009,  1074. 

A  court  of  equity  has  no  power  to  order 
the  sale  of  the  prop^ty  of  a  railroad  ncces- 
Eaj-T  to  the  exercise  of  its  franchise,  in  any 
other  manner  than  by  a  proceeding  that  will 
traasfer  both  the  property  and  the  fran- 
chise. 

lov\»viUe,  Jf.  A.  rf  C.  R.  Co.  v.  Boncy,  117 
iDd.  510.  3  L.  R.  A.  435,  20  N.  E.  432;  East 
Alabama  R.  Co.  v.  Doe  ear  dem.  Visacher, 
114  U.  S.  340,  20  L.  ed.  136,  6  Sup.  Ct.  Kep. 
SA9;  One  v.  Tide  Water  Caruil  Co.  24  How. 
257,  10  L.  ed.  035;  Baxter  v.  Nashville  dt 
H.  Tiirrtph.  Co.  10  Lea,  488. 

I'he  lien  sought  to  be  enforced  by  Cm- 
nor  was  wholly  statutory. 

Shannon's  Code,  S  3570. 

The  law  creatine  the  lien  provided  that  it 
should  be  enforced  "in  the  circuit  court  of 
the  county  or  district"  where  the  work  was 
done  or  the  materials  furnished,  or  scnne 
part  thereof  was  done  or  ddivered. 

Shannon's  Code,  |  3572. 

The  lien  was  a  new  right  not  existing  at 
common  law,  and  t)ie  remedy  given  to  es- 
tablish the  lien  was  exclusive. 

Sedgw.  Stat.  &  Const.  Law,  2d  ed.  Pom. 
notes,  p.  343;  Sutherland,  Stat.  Constr.  { 
399;  CranatoH  v.  Union  Truat  Co.  75  Mo. 
29;  3  ESliott,  Railroads,  {  1074. 

To  take  jurisdiction  on  the  equity  side  of 
the  Federal  court  would  he  to  legislate, 
which  the  courts  are  not  authorised  to  do. 

Phillips,  Mechanics'  Liens,  §  2a;  Boisot, 
Mechanics'  Liens,  (  633;  BrooJiM  T.  Blacfc- 
ictlt,  76  Mo.  309. 

The  property  in  dispute  was  in  no  senae 
placed  in  cnatodia  legis  by  the  filini^  of 
Connor's  bill  in  the  middle  district  of  Ten- 
neftsee. 

Skiflds  V.  Coleman,  167  U.  S.  178,  39  L. 
ed.  603,  15  Sup.  Ct.  Rep.  570. 

The  assets  of  an  insolvent  corporation  be- 
come from  the  date  of  its  assured  insolven- 
ts a  fixed  trust  fund  for  equal  pro  rata  dis- 
tribution aramg  its  creditors,  unless  other- 
wise provided  by  law  or  fixed  by  valid  con- 
tract. 

Pom.  Eq.  Jur.  $  410;  Saicyer  v.  Eoag,  17 
Wall.  010,  21  L.  ed.  731;  Sanger  v.  Upton, 
91  i;.  S.  56.  23  L.  ed.  220;  Scovitl  v.  Thay- 
er, 105  U.  S.  143,  20  L.  ed.  969;  Hollina  v. 
Bricrfield  Coal  d  I.  Co.  150  U.  S.  371,  37 
L.  ed.  1113.  14  Sup.  Ct.  Rep.  127;  Trades- 
man Pub.  Co.  V.  Knoxville  Car  Wheel  Co. 
96  Tenn.  644,  31  L.  R.  A.  583,  32  S.  W. 
54  li.  R.  A. 


1097;  Moaeby  v.  Williamaon,  5  Heisk.  286; 
Marr  v.  Bank  of  West  Tennessee,  4  Coldw. 
471:  Comfort  v.  Patterson,  2  Lea,  672;  Bank 
of  Rome  v.  Basclton,  15  Lea,  230;  First 
Nat.  Bank  v.  North  Alabama  Lumber  <E 
Mfg.  Co.  91  Tenn.  15,  18  B.  W.  400. 

The  court  which  first  assumes  jurisdic- 
tion of  a  suit  to  administer  the  anairs  of 
an  insolvent  corporation  and  to  distribute 
ita  assets  among  creditors  is  entitled  to 
maintain  that  jurisdiction. 

Pom.  Eq.  Jur.  §  410;  Smith  v.  Bt.  Louis 
Mm*.  L.  Ins.  Co.  6  Lea,  569;  Tradesman  Pub. 
Co.  V.  Enoxville  Car  Wfieel  Co.  95  Tenn. 
644,  31  L.  It.  A.  503,  32  8.  W.  1097;  Mathia 
v.  Pridham.  1  Tex.  Civ.  App.  58,  20  8.  W. 
lOlS;  Shannon's  Code^  8S  5187,  6103,  6104; 
Gibson,  Ch.  Pr.  \%  065  et  seq. 

Laws  of  the  several  states  relating  to  in- 
solvency of  individuals  and  corporations 
will  be  regarded  and  enforced  by  the  United 
States  courts. 

Davidson  v.  Bmith,  I  Biss.  346,  Fed.  Gas. 
No.  3,008;  Flash  v.  Wilkeraon,  22  Fed.  689, 
20  Fed.  257. 

A  creditors'  bill  filed  by  a  particular  cred- 
itor for  the  purpose  of  collecting  his  own 
judgment,  and  not  on  behalf  of  creditors 
f^nerally,  gives  the  court  jurisdiction  of  the 
einiitable  a.ssets  for  that  particular  purpose, 
and  ilo&s  qot  necessarily  involve  a  complete 
and  final  distribution  of  said  assets  among 
all  the  creditors. 

Ruascll  v.  Chicago  Truat  dt  Bav.  Btmk, 
139  111.  540,  17  L.  R.  A.  345,  20  N.  E.  37. 

When  the  creditors'  bill  is  filed  on  bdialf 
of  all  creditors,  a  subsequent  bill  cannot  be 
filed  by  other  creditors. 

Roachoom  v.  Whittaker,  132  III.  81,  23 
N.  K.  339;  Smith,  Equitable  Remedies  of 
Creditors,  %  46. 

Every  other  contractor  and  materialman 
had  an  equal  lien  upon  the  whole  line  of 
railway  with  Connor,  and  as  between  them 
there  was  no  priority. 

15  Am.  &  Eng.  Enc.  Iaw,  title  JfccAantcs' 
Liens,  p.  95. 

Connor  couhl  not  acquire  any  pricH-ity  or 
preference  over  other  lienors  by  judgment 
even,  after  insolvency. 

Memphis  Barrel  d  Heading  Co.  v.  Ward, 
99  Tenn.  172,  42  S.  W.  13;  Levins  v.  W.  O. 
I'ceplea  Oroocry  Co.  (Tenn.  Ch.  App.)  38  S. 
W.  733. 

This  rule  is  not  changed  because  the  road 
was  constructed  in  seotiona. 

Urooks  V.  Burlington  d  S.  W.  R.  Co.  101 
U.  S.  443,  25  L.  ed.  1057;  Meyer  v.  Hornby, 
101  U.  S.  728,  tub  nam.  Meyer  v.  Egbert,  25 
L.  ed.  1078. 

Tlie  decree  in  favOT  of  Conner  in  the  Fed- 
eral court  was  rendered  May  28,  1896.  It 
has  not  yet  been  enforced  by  execution  or 
sale. 

The  Federal  statute  provides  that  judg- 
ments and  decrees  rendered  in  a  circuit  or 
district  court  of  the  United  States  within 
any  state  shall  be  liens  <m  property  through- 
out such  state,  in  the  same  manner  and  to 
the  same  extent  and  under  the  same  condi- 
tions only  as  if  such  judgmmts  and  decrees 
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had  been  rendered  by  a  court  of  general  ju^ 
risdiction  of  such  state. 

25  U.  S.  Stat,  at  L.  357,  S  1.  chap.  729; 
2  Desty,  Fed.  Proc.  0th  ed.  S  492,  p.  1107. 

ShouniMi's  Code,  §§  4708,  4700,  4710,  pro- 
vides: The  fien  thus  given  will  be  loet  un- 
ices an  execution  is  taken  out  and  the  land 
sold  witliin  twelve  months  after  the  rendi- 
tion of  the  judgment  or  decree. 

Connor  haviDg  permitted  the  lien  of  his 
judgment  to  expire  before  any  sale  thereun- 
der, the  purchaser  under  the  state  court 
proceeding  obtained  the  title,  and  Connor 
will  not  be  permitted  to  disturb,  doud,  or 
encumber  the  same. 

Chouteau  r.  1fvokoll$,  20  Mo.  442;  Shan- 
non's Code,  p.  1185,  note  3;  2  Desty,  Fed. 
Proc.  9th  ed.  p.  1199,  notes  to  S  495. 

It  does  not  matter  whether  Connor  was 
personally  served  with  process  from  the 
state  court  or  not,  or  that  the  special  publi- 
cation made  as  to  him  did  not  have  the  ef- 
fect to  bring  him  into  court. 

The  procMdingB  to  administer  the  assets 
of  an  insolvent  corporation  for  the  benefit 
of  all  creditors  is  strictly  a  proceeding  tn 
rem.  The  decree  sustaining  the  bill  as  a 
^neral  creditors'  bill,  the  appointment  of  a 
receivn-,  and  the  publication  made  for  all 
creditors  to  appear  and  present  their  claims 
and  demands,  operated  as  a  warning  and 
notice  to  all  parties  interested  in  the  prc^- 
erty  sought  to  be  administered,  whether 
resident  or  nonresident  of  the  state,  and 
they  would  be  bound  by  the  action  and  deal- 
ings of  the  court  in  respect  to  such  property. 

Smith  V.  Bt.  Louis  Mut.  L.  Ins.  Co.  Q  Lea, 
.')C4;  Tradesman  Pub.  Co.  v.  Knoxville  Car 
Wheel  Co.  95  Tenn.  634,  31  L.  R.  A.  593,  32 
fi.  W.  1007;  Roaeboom  v.  Whittaker,  132  HI. 
81.  2.1  X.  K.  339;  Smith,  Equitable  Remedies 
of  Credit(H-8.  S  46;  White  v.  Swing,  150  U. 
ll.  S.  30,  40  L.  ed.  67,  15  Sup.  Ct.  Rep.  1018; 
Peck  V.  Elliott,  38  L.  R.  A.  616,  24  C.  C.  A. 
425,  47  U.  S.  App.  005,  79  Fed.  10;  Cunning- 
ham V.  Cleveland,  39  C.  C.  A.  211,  08  Fed. 
(i67. 

The  decision  of  the  atate  court  that  the 
liens  of  the  contractors  who  constructed  the 
railroad  rested  upon  the  entire  line,  and  not 
upon  a  part,  and  included  a  right  to  sell  the 
franchise  of  the  company,  was  strictly  in 
accordance  with  law,  even  though  the  road 
was  constructed  in  alternate  or  widely  sepa- 
rated sections,  and  not  consecutively. 

Brooks  V.  Burlington  d  B.  W.  R.  Co.  101 
U.  S.  143,  25  L.  ed.  1057;  Meyer  v.  Hornby. 
101  U.  S.  728,  aub  nam.  Meyer  v.  Egbert, 
25  X..  ed.  1078. 

"Ef|iia1ity  is  equity"  as  betwe«i  the  hold- 
ers of  mechanics'  or  contractors'  liens. 

15  Am.  &,  Enfr.  Enc.  Law,  title  Mechanics' 
//icfis,  p.  05 ;  Memphis  Barrel  rf  Heading  Co. 
V.  Ward,  yji  Tenn.  172.  42  S.  \V.  1.1;  Levins 
V.  W.  0.  Pciples  Grocery  Co.  (Tenn  Ch. 
App.)  38  S.  W.  733. 

The  property  of  the  company,  and  the 
franchise,  should  be  sold  as  a  unit. 

Brooks  V.  Burlington  d  B.  W.  B.  Co.  101 
17.  S.  443,  25  L.  ed.  1057;  East  Alabama  R. 
Co.  V.  Doe  ex  dem.  Viaaehcr,  114  U.  S.  340, 
20  L.  ed.  136,  6  Snp.  Ct.  Sep.  869. 
64  L.  R.  A. 


Connor,  knowing  of  the  pending  proceed' 
ings  in  the  state  court,  and  not  objecting  to 
the  issue  of  receiver's  certificates,  is  now  es- 
topped to  questiwi  their  validity  and  priori- 
ty over  his  debt,  or  the  wisdom  of  the  eourt 
in  issuing  them. 

Bumphreys  v.  Allen,  101  HI.  490. 

ZiortoiL,   Circuit  Judge,   delivered  tbe 

(pinion  of  the  court: 

1.  This  court  ie  not  sitting  as  a  court  of 
error  to  review  either  the  original  decree  o/ 
the  circuit  court  in  favor  of  J.  H.  Coanoc- 
against   tbe    Tennessee  Central  Railroul 
Company,  nor  the  decree  of  the  state  chan- 
cery court  in  the  ereditora'  suit  of  J.  C 
Walker  and  others  against  tbe  Tennessee 
Central  Railroad  Company,  under  which 
the  present  appellee  the  Tennessee  Cen- 
tral    Railway     Company     obtained  its 
title.    Those  decrees  are  final.    They  are 
here  only  collaterally  brought  into  ques- 
tion, and  all  the  principles  which  relate  to 
a  e^lateral  attwilc  have  application  when 
we  «»ne  to  consider  thdr  force  and  efTeet. 
If  they  are  not  void,  they  must  be  given  full 
effect  and  force,  regardless  of  errors  or  ir- 
regularities which  might  have  been  remedied 
by  a  seasonable  proceeding  in  error.  The 
Tennessee  Central  Railroad  Company  was  a 
corporation  created  by  the  state  of  Tennes- 
see, and  its  entire  projected  line  and  all  of 
its  proper^  was  within  the  state  of  Tennes- 
see.  As  an  insolvent  ccnnpany,  it  waa  en- 
tirely competent  that  it  should  be  wound  up 
under  a  creditors'  bill  in  a  Tennessee  court 
of   equity    as    an   insolvent  corporation. 
Shannon's  Code,  SS  5187,  6103,  6104;  Marr 
V.  Bank  of  West  Tennessee,  4  Coldw.  471; 
Olem^es  V.  Davidson  d  W.  Tump.  Co.  4 
Baxt.  83;  Smith  v.  St.  Louis  Mut.  L.  Ina. 
Co.  6  Lea,  5(14;  Boater  v.  Nashville  A  H. 
Turnp.  Co.  10  Lea,  488,  491;  Tradesman 
Pub.  Co.  V.  Knoaville  Car  Wheel  Co.  95 
Tenn.  CM,  31  L.  R.  A.  503,  32  S.  W.  1097. 
The  bill  of  J.  C.  Walker  and  otha-s  was  filed 
and  conducted  according  to  the  usual  course 
of  «  general  creditors'  bill.    The  only  non- 
resident creditor  claiming  to  have  any  in- 
terest in  the  property  of  the  company  undw 
the  control  of  the  court  was  the  appellsi^ 
J.  H.  Connor,  who,  as  a  member  of  tne  firm 
of  J.  H.  Connor  &  Co.,  composed  of  J.  H- 
Connor  and  B.  L.  Jett,  had  at  the  time  a 
hill  pending  in  the  circuit  court  of  the 
United  States  for  the  middle  district  of  Ten- 
nessee, in  which  he  was  asserting  a  con- 
tractor's lien  against  the  railroad  under  the 
Tennessee  statute  giving  a  lien  Vpon  any 
railroad  in  behalf  of  eontractora  engaged  in 
construction  work. 

Aside  from  any  questions  arising  out  of  a 
possible  conflict  of  jurisdiction  by  reason 
of  the  prior  pendency  of  Connor's  bill  for 
the  enforcement  of  his  contractor's  statu- 
tory lien  in  the  circuit  court,  it  waa  Mitire- 
ly  competent  for  the  Tennessee  chancery 
court  to  bring  J.  H.  Connor  &  Co.  or  J.  H. 
Connor  before  the  eourt.  as  p«3ons  claim- 
ing a  liea  upon  an  interest  in  the  railroad 
prbp«^  in  the  poaseasion  of  the  court,  1^ 
publication  as  a  nonresidmt,  or  as  a  resi- 
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dent  who  evaded  service  of  process.  Shan- 
non's Code,  i  U162.  The  jpower  of  the  state 
to  provide  by  statute  for  bringing  into 
court  noniesidents  having  interests  in  real 
property  situated  within  the  state.,  for  the 
purpose  of  enforcing  a  lien,  or  clearing  a 
title,  or  subjecting  uie  prc^rty  to  the  sat- 
isfaction of  debts,  can  no  lonffor  be  doubted. 
The  whole  subject  has  been  thoroughly  con- 
sidered, and  the  limits  of  the  jurisdiction 
defined,  in  Poinoyer  v.  Neff,  95  U.  S.  714, 
723,  24  L.  ed.  565,  560;  Cooper  v.  Jteynolda, 
10  Wall.  308,  19  L.  ed.  B31 ;  A  mdt  v.  Grigga, 
134  U.  S.  316,  33  L.  ed.  918,  10  Sup.  Ct. 
Rep.  557,  and  Roller  v.  Bolly,  170  U.  S. 
,303,  44  L.  ed.  620,  20  Sup.  Ct.  Rep.  410. 
In  Amdt  y.  Qrigga,  Justice  Brewer,  in  de- 
livoing  the  (pinion  M  tiie  court,  said: 
"The  question  is  not  what  a  court  of  equity, 
by  virtue  <A  its  general  powers,  and  in  the 
absence  of  a  statute,  might  do,  but  it  is, 
What  jurisdiction  has  a  state  over  titles  to 
real  estate  within  its  limits,  and  what  ju- 
risdiction may  it  give  by  statute  to  its  own 
courts,  to  determine  the  validity  and  extent 
of  the  claims  of  nonresidents  to  such  real 
estate?  If  a  state  has  no  power  to  bring  a 
nonresident  into  its  courts  for  any  purposes 
by  publication,  it  is  impotent  to  perfect  the 
titles  of  real  estate  within  its  limits  held  by 
ita  own  citizens;  and  a  cloud  cast  upon  such 
title  by  a  claim  of  a  nonresident  will  re- 
main for  all  time  a  cloud  unless  such  non- 
resident shall  voluntarily  come  into  ita 
oonrte  for  the  purpose  of  having  it  adjudi- 
cated. But  no  such  imp«'fections  attend 
the  sovereignty  of  the  state.  It  has  contr<rf 
over  property  within  its  limits ;  and  the  con- 
dition of  ownership  of  real  estate  therein, 
whether  the  owner  be  stranger  or  citizen,  is 
in  subjection  to  its  rules  concerning  the 
holding,  the  transfer,  liability  to  c^liga- 
tions,  private  or  public,  and  the  modes  of 
eBtablishing  titles  thereto.  It  cannot  bring 
the  person  of  a  ntmresident  within  its  limits, 
— its  process  goes  not  out  beyond  its  borders, 
' — ^but  it  may  determine  the  extent  of  his 
title  to  real  estate  within  its  limits,  and  fcH* 
the  purpoee  of  such  determination  may  pro- 
vide any  i-easonahle  methods  of  imparting 
notice.  .  .  .  Mortgage  liens,  mechanics' 
liens,  materialmen's  liens,  and  other  li«is 
are  foreclosed  affainst  nonresidoit  def»id- 
ants  upon  sei-nee  by  publicatitm  only. 
Lands  of  nonresident  defendants  are  at- 
tached and  sold  to  pay  their  debts;  and,  in- 
deed, almost  any  kind  of  action  may  be  in- 
stituted and  maintained  against  nonresi- 
dents to  tlie  extent  of  any  interest  in  prop- 
erty they  may  have  in  lOinsas,  and  the  ju- 
risdiction to  hear  and  determine  in  this 
kind  of  cases  may  be  obtained  wholly  and 
entirely  by  pubUcatiwi.*' 

I'he  appdlant  has  strenuously  insisted 
that  he  was  not  made  a  party  to  the  credit- 
ors' bill  in  tl]e  state  court,  and  that  he  did 
not  appear,  and  is  therefore  in  no  way  con- 
cluded hy  the  decree  of  that  court  setting 
the  Tennessee  Central  Railroad  free  frmn 
all  liens  and  encumbrances,  and  that  the  lien 
dedared  hy  tJie  circuit  court  to  exist  in  his 
favor  against  a  pwtion  of  that  nulrood  has 
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not  been  cut  off  or  foreclosed  by  the  pro- 
ceedings in  t^e  state  court.  The  question 
of  the  conclusiveness  of  the  decree  of  Uie 
state  court  in  respect  to  Connor's  li«i  in- 
volves a  number  of  questions.  Among  them 
are  tliese:  (1)  The  effect  of  the  pendency 
of  Connor's  suit  in  the  circuit  court  up«i 
the  jurisdiction  of  the  state  court  over  the 
property  of  the  railroad  company  against 
which  Connor  was  in  that  bill  asserting  a 
lien  at  the  date  of  the  institution  of  the 
creditors'  bill  in  the  state  court.  (2)  The 
B^ifhciency  of  the  publication  made  for  "J. 
H.  Connor  &,  Co."  as  constructive  service 
upon  J.  H.  Connor.  (3)  The  sufficiency  of 
the  publication  made  upon  a  return  of  an 
alias  Bubptena,  "Not  to  be  found  ui  my 
county,"  under  Shannon's  Cod^  S  6162, 
subsec.  3,  authorizing  publication  upon  a  re- 
turn of  "loading  process"  of  "not  to  be 
found."  Each  of  these  questions  bristles 
with  difficulties,  which  we  find  it  unneces- 
sary to  solve;  for,  if  they  should  a.11  be 
solved  according  to  the  contention  of  the  ap- 
pellant, there  would  still  reanain  an  insur- 
mountable objection  to  the  enforcement  of 
the  decree  of  sale  awarded  him  the  cir- 
cuit court.  If  we  assume  that  J.  H.  Omnor 
was  not  a  paji^y  to  the  creditors'  suit  of  J. 
0.  Walker  and  others  against  the  Tennessee 
Central  Railroad  Company,  and  that  he  ia 
therefore  unaffected  by  the  decree  which  di- 
rected the  prop«i.y  and  franchises  of  the 
railroad  company  to  be  sold  free  from  all 
liens '  and  encumbrances,  it  would  follow 
that  the  purchaser  at  tiie  sale  made  in  pur- 
suance of  the  decree  in  that  case  has  ac- 
quired tJie  property  and  franchises  of  that 
company  subject  to  the  rights  of  J.  H.  Con- 
nor under  the  decree  of  the  circuit  court, 
whatever  they  may  be.  If  we  also  assume 
that  the  circuit  court  had  the  constructive 
possession  of  the  entire  property  and  fran- 
chises of  that  corporation  from  the  date  <tf 
the  filing  erf  Connw'a  bill,  and  that  it  could 
not  be  properly  deprived  of  that  possession 
by  a  proceeding  subsequently  begun  in  the 
state  court,  it  would  at  most  follow  that 
the  possession  by  the  receiver  appointed  un- 
der the  order  of  the  state  court  would  be 
ineffectual  to  confer  any  rights  upon  a  pur- 
chsser  under  the  decree  of  that  court,  Hid 
equally  ineffectual  in  its  effect  upon  the  ju- 
risdicUm  of  the  circuit  court  over  that 
property.  The  actual  seiKure  of  the  prop- 
erty was  wholly  unimportant  to  the  juris- 
diction of  the  state  court.  An  insolvent 
corporation  may  be  proceeded  against  im- 
der  a  creditors'  bill,  and  wound  up,  without 
appointing  a  receiver,  and  we  may  treat  the 
fact  that  the  state  court  appointed  a  re- 
ceiver pending  Comun-'s  bill  as  a  nullity. 
It  is  due,  however,  to  the  state  court,  to  say 
that  there  was  no  intimation  in  the  bill  of 
Walker  and  others  that  there  was  any  pro- 
ceeding pending  in  the  circuit  court  of  any 
kind,  and  at  no  time  was  there  ever  made 
to  that  court  any  sujj^estion  of  a  possible 
conflict  of  jurisdiction.  The  railroad  con- 
sisted of  a  mere  graded  roadbed  some  23 
miles  in  lengt^i,  so  uiat  there  was  at  no  time 
any  suf^  actual  poesessiui      the  reodw 
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as  to  oust  the  purely  constructive  posaee- 
sion  of  the  circuit  court.  However  exten- 
sive we  may  regard  the  constructive  posses- 
sioD  of  the  circuit  court  by  reason  of  the 
relief  prayed  under  Connor's  bill,  the  hand 
of  that  court  was  withdrawn  aa  a  result  of 
its  final  decree,  which  declared  C<»ui<h-*s  lien 
to  ratend  only  to  a  apeciflc  part  of  the  prop- 
erty of  eaid  company,  which  the  decree  de- 
scribed as  "that  portion  of  the  defendant 
railroad  company  commencing  with  the  town 
of  Monterey,  in  the  county  of  Putnam,  and 
continuing  in  a  southeasterly  directitm  for 
10  miles;"  "said  strip  of  land  bung  100 
feet  wide,  upon  which  there  has  been  con- 
structed a  roadbed  lor  said  railroad  14  feet 
wide  at  ita  crest;  and  that  there  is  also 
within  and  upcm  eaid  property  various  cuts, 
trestles,  and  bridges, — upon  all  of  which 
said  judgment  constitutes  a  lien,  the  court 
being  of  opini(m  that  complainant  is  enti- 
tled to  have  so  much  of  aaid  railroad  sold 
for  the  satisfaction  of  the  aforesaid  judg- 
ment." The  necessaiy  effect  of  this  decree 
was  to  discharge  the  franchiaes  and  proper- 
ty of  said  railroad  company  from  the  pos- 
session and  control  of  the  circuit  court,  ex- 
cept in  so  far  as  Connor's  lien  was  declared 
to  extend.  It  was  not  until  after  this  de- 
■eree  had  been  pronounced,  and  nearly  a  year 
had  elapsed,  that  the  state  court  ordered  a 
sale  of  Uie  propraty  of  said  railroad  com- 
pany. The  decree  then  made  ordered  the 
sale  of  the  frandiises  and  entire  property  of 
the  railroad  company.  Twenty-three  miles 
of  railroad  had  then  been  graded.  The  rail- 
road being  ordered  aoid  as  an  entirety  in- 
■duded,  of  course,  the  10  miles  of  roadbed 
upon  which  Connor's  lien  rested. 

Having  assumed  that  Connor  was  not  a 
party  to  or  concluded  1^  this  decree,  we 
must  also  assume  Uiat  neither  the  decree 
nor  the  sale  were  effectual  to  defeat  any 
right,  lien,  or  remedy  he  may  have  by  virtue 
of  the  decree  of  the  circuit  court.  After 
lying  silent  for  more  than  three  years  after 
date  of  his  order  of  sale,  Connor  obtained  a 
revivor,  and  was  about  to  have  his  decree  of 
sale  executed.  In  the  meantime  the  pur- 
chaser under  the  decree  in  the  creditors'  suit 
has  completed  and  put  in  operation  about  40 
miles  of  railroad.  Acting  upon  the  assump- 
tion of  the  validity  of  its  title,  it  has  made 
a  first  mortgage,  and  its  bonds  to  a  large 
amount  have  been  negotiated.  Under  these 
circumstances  it  has  intervened  in  the  caae 
of  Connor  against  the  Tennessee  Central 
Railrond  Company,  and  has  set  up  the  title 
HO  acquired  under  the  chancery  court  sale  as 
a  bar  to  any  proceeding  to  enforce  the  order 
of  sale  awarded  to  Connor  for  the  enforce- 
ment of  his  lien.  These  assumptions  put 
the  Tennessee  Central  Railway  Company  in 
the  attitude  of  a  purchaser  which  has  ac- 
quired, subject  only  to  the  unforeclosed  lien 
of  Connor,  every  ricrht,  title,  and  interest 
of  the  Tennessee  Central  Railroad  Company 
and  of  its  mortgageee  and  lienors  foreclosed 
in  the  crediUMv'  suit.  Columbus,  8.it  H.  R. 
f!o*a  Avpcal,  48  O.  C.  A.  276,  109  Fed.  177. 
Tn  this  altitude,  and  under  theae  circum- 
stances, it  has  intermied  in  the  case  of  Con- 
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nor  against  the  Teameesee  Central  Railroad 
for  the  purpose  of  asserting  the  right  and 
title  thus  acquired  pending  C<»mcM''s  suit, 
and  to  preveut  the  dismemberment  of  its 
railroad  by  a  sale  which  it  daims  will  but 
cast  a  cloud  upcm  ita  own  title.    We  entei- 
tain  no  doubt  that>  if  the  appdiee  is  enti- 
tled to  be  relieved  from  the  tnreatened  sale 
by  which  the  unity  of  its  railroad  would  be 
broken,  the  mode  in  which  it  has  appealed 
to  tlie  circuit  court  to  prevent  the  use  of 
its  power  to  its  needless  injury  is  a.ppropri- 
ate.    Krippendorf  v.  Hyde,  110  U.  S,  276, 
283,  28  L.  ed.  145,  148,  4  Sup.  Ct.  Rep.  27; 
Bvck  V.  OoUMth,  3  Wall.  343,  18  L.  ed.  200; 
Gvmbel  v.  Pitkin,  124  U.  S.  131,  31  ed. 
374,  8  Sup.  Ct.  Rep.  379.    If  the  execution  - 
of  the  decree  of  sale  awarded  to  Connor  will 
not  confer  a  valid  title  to  a  purcbasa*,  and 
will  only  result  in  casting  a  cloud  upon  the 
title  of  the  intervener,  Connor  should  be  re- 
strained from  such  an  abuse  of  the  process 
of  the  court,  and  remitted  to  such  other 
remedy  as  may  be  open  to  him  for  the  col- 
lection of  his  claim  and  the  enforcement  of 
his  lien.    The  statute  und^  which  Connor 
asserted  a  lien  is  one  which  gives  a  lien  to 
every  contractor,  subcontractcM*,  and  mate- 
rialman who  aids  in  the  constructitHi  of  a 
railroad.    Shannon's  Code,  S9  3570  et  aeq. 
That  the  statute,  by  prescribing  a  remedy 
at  law  and  in  the  circuit  court  of  the  state, 
cannot  defeat  the  jurisdiotioa  <A  the  Federal 
circuit  court,  sitting  as  a  court  of  equity,  of 
its  jurisdiction  to  enforce  a  statutory  lien 
upmi  property,  such  as  the  lien  of  a  mechan- 
ic or  railroad  contractor,  is  well  settled, 
Sheffield  Furnace  Co.  v.  Witherow,  149  U. 
8.  574,  37  L.  ed.  853,  13  Sup.  Ct  Rep.  936. 
The  lien  given  by  this  statute  is  given  equal- 
ly to  all  who  contribute  to  sudi  construc- 
tion, and  the  lien  of  each  extoids  to  the 
whole  railroad,  and  is  not  limited  to  the 
particular  section,  bridge,  or  other  part  of 
the  work.   The  lien  ext«ids  to  the  entire 
railroad.    The  language  of  the  statute  is, 
"there  shall  be  a  lien  upon  such  railroad." 
Statutei^  giving  liens  to  builders  of  houses 
or  furnishers  of  materials  are  construed  as 
giving  the  lien  upon  the  entire  bouse  or  dis- 
tinct structure.    Bieger  v.  Arctic  Refriger- 
ating Co.  89  Tenn.  453.  11  L.  R.  A.  580,  14 
S.  W.  1087.   Under  like  statutes  in  respect 
to  railroad  contractors  the  lien  is  held  for 
even  stronger  reasons  to  extend  to  the  en- 
tire railroad.    Brooks  v.  Burlington  A  8. 
W.  R.  Co.  101  U.  S.  443,  25  L.  ed.  1057; 
Knapp  V.  St.  Louis,  K.  C.  &  V.  R.  Co.  74 
Mo.  374;  Midland  R.  Co.  v.  Wilcox,  122  Ind. 
84,  23  N.  E.  &0R;  2  -Tones,  Liens.  S9  1119, 
1020;  Elliott,  Tlailroads,  S§  520,  1074.  Con- 
nor's bill  described  the  property  as  an  lunr 
finished  railroad  still  in  course  of  con^itruc- 
tion.  and  aveirred  that  the  work  was  being 
carried  on  by  other  contractors.    He  prop- 
erly prayed  that  he  might  be  declared  to 
have  a  lien  upon  the  road  finished  and  that 
in  course  of  construction,  and  upon  the  fran- 
chises of  the  com^n^.   This  the  court  de- 
nied by  limiting  his  lien  to  "that  portion  of 
the  dfnendant  railroad  company  [sic]  com- 
mencing with  the  town  of  Montei^,  in  tha 
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county  of  Putnam,  and  coatinuing  in  a 
aoutheasterly  direction  for  10  miles;"  "said 
strip  of  land  being  100  feet  wide^  upon 
which  there  has  been  constructed  a  roadbed 
for  said  railroad  U  feet  wide  at  its  creet; 
and  that  there  are  alao  within  and  upon 
said  property  various  cuts,  trestles,  and 
bridges,  upcm  all  of  which  said  judgment 
constitutes  a  lien,  the  court  being  of  opin- 
ion that  complainant  is  entitled  to  have  so 
much  of  said  railroad  sold  for  the  satisfac- 
tion of  the  aforesaid  judgment."  The  de* 
cree  then  proceeds  by  directing  that  the  com- 
missioner will,  aftco"  advertising,  etc,  "sell 
said  property  to  the  highest  bidder  for  cash 
free  from  the  equity  of  redemption  or  re- 
purchase." It  ia  plain  from  this  decree  that 
the  contractor's  lien  declared  by  the  court 
extends  only  to  a  specific  strip  of  property 
constituting  the  right  of  way  and  roadbed 
thereon,  and  that  for  the  purpose  of  enforc' 
ing  this  lien  the  circuit  court  (u-dered  a  sale 
of  .this  specific  property.  What  would  a 
purchaser  acquire  under  this  decreet  The 
franchise  to  construct  and  operate  a  rail- 
road for  tolls  was  a  franchise  to  construct 
the  line  a»  an  eaitirrty.  The  franchise  ia  a 
unit.  A  part  cannot  remain  with  the  com- 
pany and  a  part  pass  to  a  purchaser  of  a 
section  of  its  railroad.  It  is  not  a  case  of 
who'e  the  work  was  abandoned  after  a  part 
of  the  line  had  been  constructed.  Connor's 
bill  averred  that  the  work  of  construction 
was  being  carried  on  1^  the  company  when 
he  filed  bis  bill,  and  the  decree  itself  recog- 
nizee that  the  sale  ordered  is  only  of  "a  pcH*- 
tion"  of  the  railroad.  Neither  does  the  de- 
cree of  sale  direct  or  authorize  the  sale  of 
the  franchise  of  the  compajiy,  and  it  is  clear 
that  a  franchise  will  not  pass  as  appurte- 
nant to  a  part  of  a  roadbed.  Wood  v. 
Tntekee  Tump.  Oo.  24  Cal.  474.  It  follows 
that  the  commissioner  could  not  convey  or 
deliver  to  the  purchaiMar  at  his  sale  anything 
more  than  the  right  and  interest  of  the  rail- 
road company  in  that  portion  of  its  right  of 
way  and  roadbed  described  in  the  decree. 
That  title  and  right  is  a  mere  easement  ac- 
quired for  the  purpose  of  maintaining  and 
operating  a  railroad  thereon. 

But  if  it  be  ONtumed,  for  the  purposes  of 
this  case,  that  the  fee  to  the  described  strip 
of  land  was  in  the  company,  the  situation  of 
a  purchaser  not  owning  the  franchises  would 
he  no  better.  The  general  rule  is  that  the 
physical  property  of  a  private  corporation 
IS  as  subject  to  be  sold  at  judicial  sale  for 
the  enforcement  of  a  lien,  or  for  the  satis- 
faction of  a  judgment  or  decree  for  debt,  as 
Uie  prop«>ty  of  an  individual.  But  an  ex- 
ception exists,  upon  principles  of  public  pol- 
icy, in  respect  to  the  property  of  a  quasi 
public  corporation  which  is  essential  to  the 
enjoyment  of  its  franchises  fnr  the  discharge 
of  those  public  duties  for  which  it  was  cre- 
ated. Property  acquired  and  held  as  C'^aen- 
tial  to  the  operation  of  quasi  public  fran- 
chises cannot  be  seized  and  sold  separate 
and  apart  from  the  franchises,  without 
whi'>h  the  latter  would  be  inoperative.  Thus, 
in  Tennessee,  without  regard  to  tlie  charac- 
ter of  the  title,  the  toll  houses  and  roadway 
64  L.  U.  A. 


of  a  turnpike  company  are  not  the  subject  of 
execution,  levy,  and  sale.  "The  weight  of 
auth<H'ity  is,"  said  Justice  Cooper,  speaking 
for  the  supreme  court  of  Tennessee,  "thai 
the  exemption  of  the  franchise  from  levy 
will  protect  all  propo^y  essentially  neces- 
sary to  its  exercise,  for  the  obvious  reason 
that  the  franchise  was  conferred  for  a  pub- 
lic purpose,  and  that  there  ought  not  to  be 
any  disposition  of  the  property  except  in  a 
mode  which  would  secure  a  continuance  of 
the  use  of  the  franchise  for  the  benefit  of 
the  public.  The  rights  of  creditors  are  suffi- 
ciently secured  by  the  right  to  attach  or  im- 
pound the  tolls,  and,  if  necessary,  to  sell 
the  property  and  franchises  tf^ther."  Baet- 
ter  V.  Nttahville  &  Tf.  Tump.  Co.  10  Lea, 
488,  493.  This  doctrine  has  received  very 
general  sanction.  Elliott,  Railroads,  $$ 
520,  1074;  Morawetz,  Priv.  Corp.  S  1125; 
Om  V.  Tide  Water  Canal  Co.  24  How.  257, 
16  L.  ed.  U35;  East  Alabama  R.  Co.  v.  Doe 
em  dem.  VUscher,  114  U.  S.  340,  29  L.  ed. 
130,  6  Rup.  Ot.  Rep.  869;  Ammant  v.  New 
Ateasandria  d  P.  Tump.  Road  Co.  13  Serg. 
ft;  R.  210,  16  Am.  Dec.  503;  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Boncy,  117  Ind.  501,  3  L.  R. 
A.  436,  20  N.  E.  432;  Wood  v.  Tntekee 
Tump.  Co.  24  Cal.  474;  Dayton,  X.  d  B.  R. 
Oo.  v.  Leuiton,  20  Ohio  St.  401;  Overton 
Bridge  Co.  v.  Means,  33  Neh.  857,  51  N.  W. 
240;  Oooth  v.  McQee,  S3  N.  C.  59,  35  Am. 
Kep.  658;  Gardner  v.  MoUle  dH.W.R.  Oo. 
102  Ala.  635,  645,  15  So.  271.  The  case  of 
Cue  V.  Tide  Water  Canal  Co.  24  How.  257, 
16  L.  ed.  635,  is  closely  in  point.  An  exe- 
cution had  been  levied  upon  "a  homestead 
lot,  sundry  canal  locks,  a  wharf,  and  sun- 
dry other  lots,"  all  of  which  property,  the 
court  in  its  opinion  said,  was  admitted  to 
belong  "to  the  canal  company  in  fee."  The 
canal  company  enjoined  the  sale  under  the 
fieri  facias,  and  an  final  hearing  the  injunc- 
tion was  made  perpetual.  It  was  admitted 
that  the  property  so  levied  upon  was  essen- 
tial to  the  proper  and  useful  operation  and 
working  of  the  canal,  and  that  without  same 
the  franchise  would  be  valueless.  Upon  ap- 
peal the  decree  was  afiirmed,  the  court, 
speaking  by  Mr.  Chief  Justice  Taney,  say- 
ing: "The  property  s^zed  by  the  marshal 
is  of  itself  ot  scarcely  any  value,  apart  from 
the  franchise  of  taking  toll,  with  which  it  is 
connected  in  the  hands  of  the  company,  and, 
if  sold  under  this  fieri  facias,  without  the 
franchise,  would  bring  scarcely  anything, 
but  would  yet,  as  it  is  essential  to  the  work- 
ing of  the  canal,  render  the  property  of  the 
company  in  the  franchise,  now  so  valuable 
and  produccive,  utterly  valueless.  Now,  It 
is  very  clear  that  the  franchise  or  right  to 
take  toll  on  boats  going  through  the  canal 
would  not  pass  to  the  purchasei-  under  this 
execution.  Tlie  franchise,  being  an  incor- 
poreal hereditament,  cannot,  upon  the  set- 
tied  principles  of  the  common  law,  be  seized 
under  a  fieri  facias.  If  it  can  be  done  in  any 
of  the  states,  it  must  be  under  a  statutory 
provision  of  the  state;  and  there  is  no  stat- 
ute of  Maryland  changing  the  common  law 
in  this  respect.  Indeed,  the  marshal's  re- 
turn and  the  agreement  of  the  parties  diom 
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it  was  not  Niz«d;  and,  conseiniently,  if  the 
sale  had  taken  place^  the  reeult  would  have 
been  to  destroy  utterly  the  value  of  the 
property  owned  by  the  company,  while  the 
creaitor  himself  would,  moet  probably,  real- 
ise scarcely  anything  from  these  useless  ca- 
nal locks,  and  lots  adjoining  them.  The 
record  and  proceedings  before  na  show  that 
there  were  other  creditws  tA  the  oorporatim 
to  a  large  amount,  smne  of  whom  loaned 
mon^  to  carry  on  the  enterprise.  And  it 
would  be  a^inst  the  principles  of  equity 
to  allow  a  Bin^^e  creditor  to  destroy  a  fund 
to  which  other  creditors  had  a  right  to  look 
for  payment,  and  equally  against  the  princi- 
ples of  equity  to  permit  him  to  destroy  the 
value  of  the  property  of  the  stockholders  by 
dissevering  from  the  franchise  property 
which  was  essential  to  its  useful  exiat^ce." 

In  East  Alabama  R.  Go.  v.  Doe  ese  dem. 
Viaaoher,  114  U.  S.  340,  29  L.  ed.  136,  5  Sup. 
Ct.  Rep.  8G9,  the  facts  were  that  a  judgment 
creditor  levied  an  execution  on  the  right  of 
way  of  a  railroad  company,  and  it  was  sold 
and  conveyed  to  the  execution  creditor  by 
the  sheriff.  The  court  hdd  that  a  ririit  of 
way  could  not  be  sold  under  execution  or 
otherwise  to  a  purchaser  who  did  not  own 
the  franchise.  It  is  true  that  the  court 
found  that  the  right  of  way  was  a  mere 
easement,  and  that  the  franchise  had  not 
b^n  and  could  not  be  levied  upon,  being  a 
mere  incorporeal  hereditament.  But  the 
court,  ammig  other  things,  said:  "The  sh^- 
iff's  deed  purported  to  convey,  in  words, 
'the  said  tract  of  land  or  railroad  bed.  to 
wit,  the  right  of  way  of  the  Opelika  &  Ox- 
ford Railroad,  so  far  as  the  right  of  way 
baa  been  obtained,  from  Lafayette  to  the 
edge  of  Lee  county.  .  .  .'  If  the  deed 
uimertook  to  convey  any  land,  or  soil,  or 
roadbed,  it  conveyed  with  it  the  right  of 
way.  The  deed,  in  reciting  the  levy,  states 
that  it  was  made  'on  the  following  tract  or 
lot  land,  as  the  property  of  the  said  rail- 
road company,  to  wi^  the  right  of  way;' 
.  .  .  and,  if  they  obtained  a  deed  of  any- 
thing, the  right  of  way  was  included,  or 
else  they  received  nothing  beyond,  perhaps, 
a  right  to  carry  away  from  the  land  what 
the  company  )iad  put  upon  it.  .  .  . 
This  court  decided  in  Que  v.  Tide  Water 
Canal  Co.  24  How.  £67,  16  L.  ed.  635,  that 
a  oorpwate  franchise  to  take  tolls  on  a 
canal  could  not  be  seized  and  BcAi  under  a 
fieri  facias,  unless  auth(n-ized  by  a  statute 
of  the  state  whidi  granted  the  act  of  incor- 
poration ;  and  that  neither  the  lands  nor  the 
works  essential  to  the  enjoyment  of  the 
franchise  could  be  separated  from  it  and 
sold  undo*  such  a  writ,  so  as  to  destroy  or 
impair  the  value  of  the  franchise.  This  de- 
cision was  put  on  the  ground  that  the  fran- 
chise or  right  to  take  toll  on  boats  going 
through  the  canal  would  not  pass  to  the 
purchase'  under  the  execution  on  a  judg- 
ment at  law  against  the  corporation,  b«- 
cause  it  was  an  incorporeal  hereditament, 
and  upon  the  settled  principlee  of  the  com- 
mon law  could  not  be  seized  on  a  fieri  facias, 
and  was  made  in  a  case  where  the  corpcH-a- 
tifn  owned  in  fee  the  real  estate,  toll  houses, 
54L.  n.  A. 


canal  locks,  and  wharf  lebed,  oil  itf  which 
were  necesnuy  for  the  uses  and  woriEing  of 

the  canal." 

The  principle  running  all  through  these 
cases  is  that  the  property  of  a  public  cor- 
poration, auch  as  a  railroad,  cannot  be  sold 
separately  and  apart  from  ita  franchise  if 
the  property  is  so  indisscdubly  linked  to  the 
franchise  and  to  its  public  functions  mm  that 
without  it  the  francmise  will  be  rendered  in- 
operative.  The  remedy  of  a  creditw  who 
has  exhausted  property  not  necessary  to  the 
exercise  of  the  frant^isea  ia  to  obtain  a  re- 
ceiver, and  sequester  the  tolls  or  incrane,  or 
a  decree  subjecting  the  property  and  ite 
franchises  to  sale  as  an  ratirety.  Mora- 
wets,  Prir.  Corp.  |  1126;  Baxter  t.  2fash- 
vilte  d  R.  Tump.  Co.  10  Lea,  488 ;  Oleaveg 
V.  Davidson  W.  Tump.  Co.  4  Baxt.  83; 
Covington  Drawbridge  Co.  v.  Shepherd,  21 
How.  1 12,  16  L.  ed.  38 ;  One  v.  Tide  Water 
Canal  Co.  24  Uow.  268,  16  L.  ed.  635. 

The  decree  directii^  a  sale  of  a  portion  of 
the  roadbed  of  the  Tennessee  Central  Rail- 
road Company  separate  and  apart  from  the 
franchisee  of  the  company  u  ineffective 
The  purchaser  will  acquire  no  right  or  title. 
To  execute  the  decree  will  but  caat  a.  doad 
upon  the  title  of  tfae  Tennessee  Central  Rail- 
way Company,  and  operate  (mly  as  an  abuse 
of  the  process  of  the  circuit  court. 

The  decree  perpetuallj/  enjoining  thti  oom- 
mieaioner  from  proceeding  i$  therefore  af- 
firmed, with  costs. 


LOUISVILT^  ft  NASHVILLE  RAILROAD 
COMPANY,  Plff.  in  Bit., 

V. 

William  STUBER. 
(48  C.  C.  A.  148.  108  Fed.  9S4.) 

1.  The  question  of  fellow  Bervlcc,  Ib 
*»»  nctton  hr  mm  eaiploTee  In  m.  Ped> 
era!  court  to  recoTer  from  bis  employer  for 
personal  Injuries  Inflicted  throagh  neglicence, 
is  not  one  of  loral  law  to  be  settled  by  the 
decisions  of  the  highest  coarts  ot  tbe  state  tn 
which  the  eaose  of  action  arose. 

2.  A  foreninn  of  water  supply  of  a 
railroad,  whose  Anty  requires  him  to 
be  carried  from  place  to  place  alone 
the  road  to  supervise  water  tanks  and  pump- 
ing machinery,  is,  when  riding  on  a  detached 
engloft  to  a  place  where  macbisery  needs  re- 
pairs, a  fellow  servant  of  the  engineer  la 
charge  ot  the  engine  carrying  him.  within 
the  rule  exempting  the  employer  from  liabil- 
ity for  Injuries  negligently  inflicted  upon  an 
employee  bj  his  fellow  servanL 

(Hay  7,  1901.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tesa- 
nessee  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 

Note, — As  to  what  servants  are  deemed  to  be 
in  the  SB  me  common  ranployment,  apart  from 
suits  where  no  questions  as  to  vice  principal 
arise,  see  also  Sofleid  v.  Qaggenheim  Bmelthic 
Co.  (N.  J.  L.)  60  L.  R.  A.  417.  and  note;  and 
Spees  V.  Boggi  (Pa.)  62  L.  B.  A.  98S. 
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damages  for  peTBonal  injuries  for  which  de- 
fendant was  alleged  to  be  responsible.  Re- 
versed^ 

The  facts  are  stated  in  the  opinion. 

Arraed  before  Lurton  and  Beverena,  Cir- 
cuit Judges,  and  Olark,  District  Judge. 

Measn.  CbmrlM  IT.  Bnroh  and  Johjn  W. 
Jndd,  for  plaintiff  in  error : 

Plaintiff  was  not  a  passenger,  nor  entitled 
to  the  rights  of  a  passenger,  but  he  was  a  fel- 
low servant  of  those  in  control  of  the  engine. 
The  n^igence  of  these  fellow  senmnts  was 
one  of  tiie  ordinary  risks  of  his  employment; 
and  for  the  Diligence  of  a  fellow  servant 
there  can  be  no  recovery  against  the  common 
maetev,  the  defendant  railroad  c(»npany. 

Gases  where  servants  of  the  company  were 
traveling  free  of  charge  on  its  trains,  and 
were  injured  through  the  negligence  of  those 
in  control  of  the  trains,  will  divide  them- 
sdves  into  three  classee:  (1)  Those  in 
which  plaintiff,  at  the  time  of  the  injury, 
was  traveling  in  the  prosecution  of  the  de- 
fendant's business,  and  in  the  discharge  of 
his  contract  of  employment;  <  (2)  those  in 
which  plaintiff  was  traveling  on  his  own 
pleasure  or  business;  (3)  those  in  which  the 
plaintiff,  though  apparently  traveling  free, 
yet  in  his  contract  of  employmeut  received 
transportaUon  as  a  portion  of  the  considera- 
tion JOT  his  labor, — ^in  other  words,  where 
the  transportation  waa  not,  in  fact,  free,  but 
paid  for  by  labor. 

The  case  at  bar  belongs  to  the  first  class, 
and  the  overwhelming  weight  of  authority, 
state  and  Federal,  is  to  the  effect  that  in 
such  case  there  can  be  no  recovery. 

Hale,  Bailments  &  Carriers,  pp.  446,  447; 
(HlUhannon  v.  Stonjf  Brook  B.  Corp.  10 
Cush.  228;  Ryan  v.  Cumberland  Valley  R. 
Co.  23  Fa.  384 ;  RuaaeU  t.  Budson  River  R. 
Co.  17  N.  Y.  134;  Vick  v.  New  York  C.  &  E. 
R.  R.  Oo.da  N.  Y.  207,47  Am. Kep. 36; Seaver 
V.  Boston  i6  M.  R.  Co.  14  Gray,  466;  O'Don- 
wll  v.  Allegheny  Valley  R.  Co.  59  Pa.  239, 
98  Am.  Dec.  336;  Kansas  P.  R.  Co.  v. 
Balmon,  11  Kan.  83;  Ross  v.  New  York  C.  £ 
E.  R.  R.  Co.  6  Hun,  488,  Affirmed  in  74  N.  Y. 
617 ;  Capper  v.  LouiavUle,  E.  A  8t.  L.  R.  Co. 
103  Ind.  305,  2  N.  K  740;  Hondo  v.  London 
<E  C.  R.  Co..  (Q.  T*.  1867)  2  Wood,  Railway 
Law,  p.  1044;  Eutchinson  v.  York,  N.  tC 
B.  R.  Co.  Kxch.  343;  Abend  v.  Terre  Eaute 
(C  /.  R.  Co.  Ill  III.  203,  53  Am.  Rep.  616; 
Ohio  d  M.  R.  Co.  V.  Tindall,  13  Ind.  366,  74 
Am.  Uec.  25t);  Kumler  T.  Juriotion  R.  Co.  33 
Ohio  St  150;  Chicago  d  A.  R.  Co.  v.  Keefe, 
47  III.  108:i/cQueen  r.  Central  Branch  U. 
/».  R.  Co.  30  Kan.  689,  1  Pac.  139;  Howland 
V.  Milwaukee,  h.  B.  <6  W.  R.  Co.  54  Wis.  226, 
11  N".  W.  529;  Tomlinaon  v.  Chicago,  B.  d  Q. 
R.  Co.  38  C.  C.  A.  148,  97  Fed.  253;  Texas  £ 
P.  R.  Co.  V.  BvMth,  31  L.  R.  A.  321,  14  C.  C. 
A.  509,  30  U.  S.  App.  176,  67  Fed.  524 ;  Ran- 
dall v.  Baltimore  (£  0.  R.  Co.  109  U.  S.  478, 
27  L.  ed.  1003,  3  Sup.  Ot.  Rep.  322;  Quebec 
S.  8.  Co.  V.  Ifercftan*,  133  U.  S.  375,  33  L. 
ed.  656,  10  Sup.  Ct  Rep.  307;  Baltimore  <£ 
0.  R.  Co.  r.  Baugh,  149  U.  S.  368,  37  L.  ed. 
772,  13  Sup.  Ct.  Rep.  914;  Northern  P.  R. 
Co.  V.  Eambly.  154  U.  S.  349,  38  L.  ed.  1009, 
14  Sup.  Ct  Rep.  983;  Central  B.  Co.  t. 
64  L.  R.  A. 


Keegan,  160  U.  8.  250,  40  L.  ed.  418, 16  Sup. 
Ct.  Rep.  269;  Northern  P.  B.  Co.  v.  Peter- 
son, 1G2  U.  S.  346,  40  L.  ed.  994,  16  Sup.  Ct 
Rep.  843;  Oakea  v.  Maae,  166  U.  8.  363,  41 
L.  ed.  740,  17  Sup.  Ct.  Rep.  345;  Northern  P. 
R.  Go.  V.  Poirier,  167  U.  S.  48,  42  L.  ed.  72, 
17  Sup.  Ct.  Rep.  741;  New  England  R.  Co. 
V.  Conroy,  175  U.  S.  323,  44  L.  ed.  181,  20 
Sup.  Ct  Rep.  85;  Chicago,  M.  A  St.  P.  R.  Co. 
V.  Ross,  112  U.  S.  377,  28  L.  ed.  787,  5  Sup. 
Ct  Rep.  184. 

Mr.  J.  N.  Tliovaaoii  for  defendant  in  er- 
ror. 

IiurtoSf   Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  defendsmt  in  error,  William  Stubw, 
sustained  a  severe  injury  through  the  neg- 
ligence of  an  engineer  m  charge  of  a  de- 
tached engine  upon  which  he  was  riding. 
Both  the  engineer  and  Stuber  were  at  the 
time  in  the  service  of  the  railroad  company. 
There  waa  a  judgment  upon  a  verdict  for 
defendant  in  error.    102  Fed.  421. 

lliiB  case -turns  upon  the  single  question 
as  to  whetlier  the  negligent  ^igineer  and 
Stuber  wmb  fellow  servants.  The  ■  facts 
were  undinputed,  and  were  as  follows:  Stu- 
ber for  many  years  had  been  the  "foreman  of 
water  supply"  upon  an  extensive  division  of 
the  railroad  of  the  plaintiff  in  error,  receiv- 
ing $80  per  month.  His  business  was  to 
supervise  the  water  tanks  and  pumping  ma- 
chinery at  the  many  water  stations  within 
his  division,  keeping  same  in  good  repair, 
and  in  condition  to  furnish  water  for  the 
proper  movement  of  trains.  In  the  dis- 
charge of  his  duties  he  was  obliged  to  pass 
frer]uently  from  one  water  station  to  an- 
other, and  was  auth(»-ized  by  a  superintend- 
ent's order  or  pass  to  travel  free  upon  any 
and  all  trains,  and  to  stop  them,  when  nec- 
essary, at  any  tank.  To  answer  a  call  to  re- 
pair the  pumping  machinery  at  Hiunboldt, 
Tennessee,  Stuber  boarded  a  detached  loco- 
motive at  Guthrie,  Kentucky,  bound  down 
the  road.  Through  the  negligence  of  the  en- 
gineer in  sole  control  of  this  engine,  a  colli- 
sion occurred  at  Clarksville,  Tennessee,  with 
a  train,  whereby  Stuber  sustained  a  severe 
personal  injury.  The  learned  circuit  judge 
was  of  opinion  that  the  relation  of  fellow 
servant  did  not  exist  between  defendant  in 
error  and  the  enffineer,  through  whose  negli- 
gence he  had  btin  injured,  and  instructed 
the  jury  to  return  a  verdict  against  the 
plaintiff  in  error.  A  reqi^est  to  instruct  the 
jury  to  find  for  the  railroad  company  upon 
the  ground  that  the  engineer  and  Stuber 
were  fellow  servants  was  denied.  The 
charge  given  and  the  request  denied  have 
been  assi°^ned  as  error.  There  is  no  statute 
in  Tennessee  defining  fellow  servants.  The 
question  is,  therefore,  one  to  be  determine<l 
upon  common-law  principles.  Under  the  de- 
cisions of  the  TenncNsee  supreme  court,  the 
liability  of  a  railroad  company  to  one  serv- 
ant who  has  sustained  injury  through  the 
negligence  of  another  has  been  made  to  de- 
pend upon  tlie  Rubordination  of  the  one  to 
the  other,  as  well  as  upon  refinements  in  re- 
spect to  diftermt  departments  service. 
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KaahvUte  <£  O.  R.  Go.  v.  Carroll,  6Hedak.347, 
364;  Louisville  d  N.  R.  Co.  v.  Bowler,  1) 
Heisk.  806;  Luuisinlle  &  N.  R.  Co.  v.  Lahr, 
8G  Tenn.  335,  6  S.  W.  603;  Coal  Creek  Min. 
Co.  V.  Davia,  90  Tenn.  711,  719, 18  S.  W.  387; 
Ea«t  Tennessee,  V.  d  G.  Jt.  Co.  v.  De  Armond, 
80  Tenn.  73.  5  S.  W.  000;  Louisville  A  N.  R. 
Co,  V.  Martin,  87  Tenn.  39S,  3  L.  R.  A.  282, 
10  S.  W.  772.  The  question  is,  however,  not 
one  of  local  law  to  be  settled  by  the  decisions 
of  the  highest  courts  of  the  state  in  which 
the  cause  of  action  arose,  but  one  of  general 
law.  So  far  as  the  Supreme  Court  of  the 
United  States  has  authoritatively  deter- 
mined the  law  applicable  to  such  a  case,  it  is 
the  duty  of  this  court  to  follow  the  law  thus 
detenoined.  Itut,  so  far  as  the  question  has 
not  been  thna  authoritatively  settled  by  that 
court,  the  common  law  applicable  is  to  be  de- 
termined by  a  consideration  of  all  the  au- 
thorities bearing  upon  the  relation  of  mas- 
ter and  servant.  Baltimore  d  0.  R.  Co.  v. 
Bough,  149  U.  S.  368,  37  L.  ed.  772.  13  Sup. 
Ct.  Rep.  914.  There  ia  no  author!^  for  re- 
j:arding  Stuber,  while  being  carried  to  his 
work  by  his  employer,  as  a  passenger.  To 
discharge  the  duties  of  his  peculiar  employ- 
ment, it  was  necessary  that  he  should  be  car- 
ried  from  one  place  of  work  to  another,  as 
occasion  should  r'iquire.  His  transporta- 
tion to  and  from  his  work  was  part  of  his 
contract  of  service,  and  while  being  thus 
transported  he  was  as  much  in  tlie  service 
of  the  company  as  when  engaged  in  the  re- 
pair or  construction  of  a  water  tank  or 
pump.  He  was  traveling  at  the  time  un- 
der a  single  contract  of  service,  and  his  right 
to  be  carried  free  to  and  from  his  work  is  in- 
separable from  the  contract  to  do  the  work, 
and  no  valid  groimd  exists  for  saying  that 
he  paid  his  own  fare,  or  was  in  any  sense  a 
passoiger. 

The  rule  is  now  well  settled  that  railway 
employees,  while  being  carried,  as  part  of 
their  contract  of  service,  to  and  from  their 
place  of  work,  are  fellow  servants,  and  not 
passengers.  Thus,  in  Oillskannon  v.  Stony 
Brook  H.  Cm-p.  10  Cush,  228,  laborers  being 
carried  to  and  from  their  work  upon  a  gravel 
train  were  held  not  to  be  passengers,  but  fel- 
low servants  of  those  operating  the  train. 
In  Beaver  r.  Boston  A  M.  R.  Co.  14  Gray, 
466.  a  carpenter,  whose  business  it  was  to 
repair  bridges  and  fences  along  the  line  of 
railroad,  injured  while  being  carried  free  to 
a  place  of  work,  was  held  to  be  a  follow  serv- 
ant, and  not  a  passenger.  In  Ryan  v.  Cum- 
berland Valley  R.  Co.  23  Pa.  384,  a  laborer 
on  a  gravel  train  was  injured  tlirough  the 
nMfligcnee  of  the  conductor  or  engineer  while 
being  carried  from  his  residence  to  his  place 
■of  work.  Held,  that  there  could  be  no  recov- 
ery. In  McQueen  v.  Central  Branch  U.  P. 
R.  Co.  30  Kan.  689,  1  Pac.  139,  a  brid-ie 
painter,  while  being  transported  over  the 
road  to  discharge  the  duties  of  his  place,  wua 
held  not  to  be  a  passenger.  In  Texas  d  P. 
R.  Co.  v.  Smith,  31  L.  R.  A.  321,  14  C.  C.  A. 
509,  30  U.  S.  App.  170,  67  Fed.  524,  it  was 
held  that  a  civil  engineer,  charged  with  the 
duty  of  looking  after  the  maintenance  of 
bridges,  trestles,  and  water  tanks,  was  not 
£4  L.  n.  A. 


a  passenger  when  traveling  over  the  rosd  ii 
discbarge  of  his  duties.  In  Tomlinmn  t. 
Chicago,  B.  A  Q.  R.  Co.  38  C.  C.  A  148,  97 
Fed.  252, — an  opinion  by  the  circuit  court 
of  appeals  for  the  eighth  circuit, — it  ni 
held  that  a  bridse  buildo'  and  rqtaiitr, 
whose  duties  called  him  to  Tarious  places  co 
the  line  of  the  railroad  company  emploTing 
him,  was  not  a  passenger  when  being  car- 
ried over  the  road  to  place  of  work,  but  i 
fellow  servant  with  those  operating  the  truiL 
to  which  his  car  was  attached.  To  the  samt 
effect  are  the  cases  of  Tunney  v.  Midianm. 
Co.  L.  R.  1  C.  P.  291;  Ross  v.  New  York  C. 
A  B.  R.  R.  Co.  6  Hun.  488,  Affirmed  in  74  K. 
X.  617,  and  cited  in  96  N.  Y.  272;  Rustftti. 
Hudson  River  R.  Co.  17  N.  Y.  134;  Vidii. 
New  York  C.  A  H.  R.  R.  Co.  85  N.  Y.  267, 
47  Am.  Rep.  36;  Abend  v.  Terre  Haute  rf  /. 
R.  Co.  Ill  111.  203,  53  Am.  Rep.  616;  Kwitt 
V.  Junction  R.  Co.  33  Ohio  St.  150.  On  thii 
record  tliere  can  be  no  question  as  to  tlit 
;  ri^ht  of  the  defendant  in  error  if  he  had  bea 
injured  while  tramming  for  a  porpcMe  dii- 
connected  with  his  employment.  He  vh 
not  so  traveling.  The  cases  of  Doi/fe  t. 
Fitchburg  R.  Co.  162  Mass.  66,  25  L.  R.  A. 
157,  37  N.  K.  770,  166  Mass.  492,  33  L.  R.  A. 
844,  44  N.  E.  611  j  McNulty  v.  Penn$ylmnit 
R.  Go.  182  Pa.  479,  38  L.  R.  A.  376,  38  All 
524;  and  State  use  of  AbeU  v.  Watrt% 
Maryland  R.  Go.  03  Md.  433, — are  cases  ii 
which  it  appeared  that  at  the  time  ol  tlie 
injury  the  employee  was  not  in  the  serrice 
of  the  company,  but  was  traveling  for  bii 
own  purposes,  and  therefore  a  passenger. 
The  learned  trial  judge  and  the  counsel  for 
the  defendant  in  error  seem  to  place  the  lit- 
bility  of  the  railroad  company  upon  the  tln> 
ory  that  only  those  servants  engaged  in  the 
same  department  of  the  service  of  a  com- 
mon master  arc  to  he  r^;arded  u  fello* 
servants. 

Stuber,  it  is  said,  had  nothing  to  do  with 
the  actual  movement  of  trains  or  cnginea, 
and  was,  therefore,  in  a  different  depart- 
ment of  service.  The  ground  upon  wliich 
those  courts  proceed  which  hold  an  eniplojet 
liable  to  his  servants  for  the  negligent  «rt» 
of  other  servants  in  a  separate  and  distinct 
department  is  that  the  servant  only  accepu 
the  risk  of  the  negligence  of  those  so  clowl; 
associated  with  him  as  that  he  may  be  sup- 
posed to  have  contracted  with  reference  u 
the  possibility  of  their  negligence,  they  cum- 
ing  through  such  association  to  some  extfut 
under  his  influence.  Nashville  A  C.  R.  Co. 
V.  Carroll,  6  Heiak.  348,  362  et  seq.;  Sheam. 
&  Kedf.  Neg.  5th  ed.  SS  237,  238.  But  under 
this  rule  it  is  difficult  to  see  its  application 
here.  If  Stuber  had  been  hurt  by  those  en- 
gaged in  operating  a  train  or  loconiotiw 
while  he  was  repairing  a  tank  or  pump  oa 
the  side  of  the  track,  he  might  with  raon 
plausibility  have  urged  that  he  could  not 
foresee,  when  acceptinj:  employment,  thst  ha 
would  be  exposed  to  the  negligence  of  sen- 
ants  operating  trains.  But  in  the  case  of 
Morgan  v.  Yale  of  Neath  R.  Co.  L.  R.  1  Q. 
6.  140,  the  plaintiff  was  employed  by  tli« 
railway  company  to  do  work  as  a  cai"P«>t^- 
He  was  injured  while  standing  on  sraffoU* 
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ing  at  work  on  a  Bhed  close  to  the  line  of 
rauway,  and  was  injured  by  the  carelessness 
of  Bonie  train  hands  in  shifting  a  locomotive 
on  a  turntable  so  that  it  struck  a  ladder  sup* 
portini;  the  scaffolding,  by  which  means  the 
plaintiff  was  hurt.  It  was  held  that  the 
plaintiff  could  not  recover,  having  been  in- 
jured bv  a  fellow  servant  Pollock,  C.  B., 
said :  ''It  appears  to  me  that  we  should  be 
letting  in  a  flood  of  litigation  were  we  to 
decide  the  present  caae  in  favor  of  the  plain- 
tifr.  For,  if  a  carpenter's  employment  is  to 
be  distin^ished  from  that  of  the  porters 
employed  by  the  same  company,  it  will  be 
Boxight  to  split  up  the  eraployccB  in  every 
large  establishment  into  different  depart- 
ments of  service.  Although  the  common  ob- 
ject of  their  employment,  however  different, 
IS  but.  the  furtherance  oi  the  business  of  the 
master,  }'ct  it  might  be  said  .  .  .  that 
no  two  had  a  common  immediate  object. 
This  shows  that  we  must  not  over-refine,  but 
look  at  the  common  object,  and  not  at  the 
common  immediate  object." 

In  the  case  at  bar  Stuber's  employment 
required  him  to  pass  over  the  line  of  rail- 
way continuously  upon  all  kinds  of  trains. 
Thus  he  was  brought  continuously  in  con- 
tact with  those  operating  the  trains,  and 
must,  upon  the  association  rule,  be  r^^rded 
as  having  foreseen  that  he  would  be  exposed, 
at  least  while  being  carried  to  and  from  his 
place  of  work,  to  the  negligence  of  those  op- 
erating trains.  Tlie  general  rule  is  that  the 
master  is  not  liable  in  the  absence  of  neg- 
ligence in  respect  to  those  duties  which  he  is 
universall;  ropirded  as  having  undertaken ; 
such  as  the  obligation  to  exercise  care  in  the 
selection  of  those  to  be  associated  with  him, 
or  of  a  place  to  carry  on  his  work,  and 
proper  tools  or  materials  with  which  to  do 
It.  In  the  decisions  of  the  Supreme  Court 
we  find  no  sanction  for  taking  a  case  out  of 
this  general  rule  of  nonliability  for  the  neg- 
ligent acta  of  a  fellow  servant  by  reflned  dis- 
tinctioiu  as  to  who  are  fellow  servants, 
based  upon  the  subordination  of  one  servant 
to  another,  or  upon  the  circumstance  that 
two  servants  are  engaged  in  different  de- 
partments of  a  common  service.  Thus,  in 
Quebec  8.  B.  Co.  v.  Merchant,  133  U.  S.  375, 
33  L.  ed.  6d0,  10  Sup.  Ct.  Kep.  397,  the  de- 
partment theory  was  repudiated  in  respect 
to  those  in  service  upon  the  same  steamship, 
and  the  ship's  carpenter  held  to  be  the  fellow 
servant  of  the  stewardess,  tiiough  in  distinct 
departments.  In  Korthcrn  P.  U.  Co.  v. 
llambly,  154  U.  S.  349,  300,  38  L.  ed.  1009, 
1013,  14  Sup.  Ct.  Kep.  983,  9SC,  a  section 
hand  was  held  to  be  the  fellow  servant  of 
those  engaged  in  operating  trains.  Mr.  Jus- 
tice Brown,  in  delivering  the  opinion  of  the 
courts  said:  "To  hold  the  principal  liable 
whenever  there  are  gradatjona  of  rank  be- 
tween the  person  receiving  and  the  person 
causing  the  injury,  or  whenever  they  are  em- 
ployed in  different  departments  of  the  same 
general  service,  would  result  in  frittering 
away  the  whole  doctrine  of  fellow  service. 
Cases  arising  between  persons  engaged  to- 
gether in  the  same  identical  service — aa,  for 
instanoef  between  brakemen  of  the  same 
M  Lw^L  A. 


train  or  two  seamen  ...  in  the  same 
phip — are  comparatively  rare.  In  a  large 
majority  of  cases  there  is  some  dis- 
tinction either  in  respect  to  grade  of  service 
or  in  the  nature  of  their  employments. 
Courts,  however,  have  been  reluctant  to  rec- 
ognize these  distinctions  unless  the  auperi- 
oritj  of  the  person  causing  the  injury  was 
such  as  to  put  him  rather  in  the  cate- 
gory of  principal  than  of  agents — as,  for  ex- 
ample, the  superintendent  of  ft  factory  or 
railway;  and  the  employments  were  so  far 
different  that,  although  paid  by  the  same 
master,  the  two  servantsi  were  brought  no 
further  in  contact  with  each  other  than  as 
if  they  had  been  employed  by  different  prin- 
cipals.'* 

In  A'eic  ErtQland  R.  Co.  t.  Oonroy,  176  U. 
S.  323,  328,  44  L.  ed.  181,  184>  20  Sup.  Ct 
Rep.  85,  Ross's  Case,  112  U.  S.  377,  28  L.  ed. 
787,  5  Sup.  Ct.  Rep.  184,  was  expressly  over- 
ruled, and  the  last  vestige  of  authority  for 
supposing  that  the  master's  liability  depend- 
ed upon  the  nonsubordination  of  the  injured 
servant  to  the  one  negligently  inflicting  the 
injury  disappeared.  Distinetions  Msed 
upon  gradations  of  rank  and  service  in  sepa- 
rate Mpartments  stand  upon  tiie  same  mis- 
conceptions as  to  the  ground  upon  \^ich  a 
master's  responsibility  to  his  serraut  at 
common  law  rests.  Thus  Shaw,  Ch.  J.,  in 
FarweU  v.  Uoston  &  W.  B.  Corp.  4  Met.  49, 
38  Am.  Dec.  339,  replying  to  the  argument 
which  had  been  advanced  in  favor  of  limitr 
ing  the  exemption  of  the  master  to  his  serv- 
ants to  injuries  resulting  from  the  n^li- 
gence  of  those  directly  associated  with  the 
injured  servant,  said  that  the  argument  in 
favor  of  the  distinction  rested  "upon  an  as- 
sumed principle  of  responsibility  which  does 
not  exist.  The  master,  in  the  case  supposed, 
is  not  exempt  from  liability  because  the 
servant  has  better  means  of  providing  for 
hie  safety  when  he  is  employed  in  immediate 
connection  with  those  from  whose  negligence 
he  might  suffer,  but  because  the  implied  con- 
tract of  the  master  doee  not  extend  to  indem- 
nify the  servant  against,  the  n^ligence  of 
anyone  but  himself ;  and  he  is  not  liable  in 
tort,  as  for  the  negligence  of  his  servar'..,  be- 
cause the  person  suffering  does  not  s'.and  tl>- 
ward  him  in  the  relation  of  a  stranger,  but 
is  one  whose  rights  are  TC|rulated  by  con- 
tract, express  or  implied."  In  Vew  BngUmi, 
R.  Co.  V.  Conroy,  cited  above,  this  reasoning 
was  approved,  and  the  rule  touching  the 
master's  responsibility  to  his  servants  was 
thus  stated  for  the  court  by  Justice  Sliiras: 
"Unless  we  are  constrained  to  accept  and 
follow  the  decision  of  this  court  in  the  case 
of  Chicago,  M.  rf  jS(.  P.  R.  Co.  v.  Ross,  112  U. 
S.  377,  28  L.  ed.  787,  5  Sup.  Ct.  Rep.  184,  we 
have  no  hesitation  in  holding,  both  upon 
principle  ajid  authority,  that  the  employer 
is  not  liable  for  an  injury  to  one  employee 
occasioned  by  the  negligence  of  another  en- 
gaged in  the  same  general  undertaking;  that 
it  is  not  necessary  that  the  servants  should 
be  engaged  in  the  same  operation  or  particu- 
lar work ;  that  it  is  enough,  to  bring  tlie  case 
within  the  general  rule  of  exemption,  if  th^ 
are  in  the  employment  of  the  same  master. 
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engaged  in  the  same  common  enterprise,  both 
Mnplo^ed  to  perform  dutiee  tending  to  ac- 
oompliah  the  earae  general  purpoeea,  or,  In 
otiier  wordsj  if  the  eervices  of  each  in  hie 
particular  sphere  or  department  are  directed 
to  the  accomplishment  of  the  aiune  general 
end;  and  tbut,  accordingly,  in  th,e  present 
case,  upon  the  facts  stated,  the  conductor 
and  the  injured  brakeman  are  to  be  consid- 
ered fellow  servants  within  the  rule." 

Applying  this  principle,  it  ia  clear  that 
Stuber  and  the  engineer,  through  whose  n^- 
ligence  he  was  hurt,  were  servants  of  a  com- 
mon master,  and^  though  not  engaged  "in 
the  same  operation  or  particuTar  work,"  they 
were  both  employed  to  perform  duties  "tend- 
ing to  accomplish  the  same  general  pur- 
poses." The  services  of  Stuber  in  supplying 
trains  with  water  were  just  as  important  to 
the  proper  movement  of  trains  as  those  of 
the  engineer  upon  a  locomotive.  The  serv- 
ices of  each  in  his  particular  sphere  were 
directed  to  the  accomplishmert  of  the  same 
general  end.  They  were,  therefore,  fellow 
servants,  without  r^ard  to  the  iutimacy  of 
their  afisociation,  though,  as  we  have  already 
seen,  the  duties  of  Stuber  were  such  as  to  re- 
quire that  he  should  be  constantly  carried 
to  and  from  bis  work  by  those  engaged  in 
the  operation  of  trains  and  engines. 

The  failure  to  instruct  for  the  plaintiff  in 
error  ^vas  an  error,  for  which  the  judynunt 
miut  be  reveraed. 


Lucius  P.  MASON  et  dL,  AppU., 

V. 

MARINE  INSURANCE  COMPANY  et  al. 
(110  Fea.  452.) 

1.  Am  appeal  by  tke  owacr  of  a  veMel 
trom  u  deerM  awardlac  tbe  unm.  re- 
covered for  probable  loss  of  earning  be- 
cause of  a  collision,  to  tbe  losurer,  will  not 
give  tbe  appellate  oourt  Jurisdiction  to  re- 
view the  portion  of  the  decree  which  awarded 
appellant  tbe  amounts  recovered  tor  loss  of 
freight  nnder  existing  contracts  and  for  loss 
of  coal  on  board. 

H!  An  iBsnrer  !■  not  preeladed  from 
IntcrreninK  to  claim  the  amount  de- 
creed aKalnat  the  owner*  ot  vessela 
which  dam&Red  by  collision  the  vessel  on 
which  his  contract  was  written  bj  waiting 
until  after  the  Uabllltr  has  been  fixed  by  the 
appellate  court.  If  no  Issue  was  made  In  the 
esse  as  to  the  distribution  of  the  funds  re- 
covered, and  tbe  appellate  court  did  not  pass 
upon  tbat  question. 

S.  The  reeorery  for  Iobh  of  proapeetlve 
carnlnirs  an^arded  because  of  tajurr 
i"  Teasel  by  coIIImIou  Is  within  tbe 
rule  entitling  an  insurer  who  has  received 
an  abandonment  of  the  vessel  to  tbe  fund  re- 
covered on  account  of  tbe  collision  from  tbe 
vessel  In  fault,  and  the  tact  tbat  the  Insor- 
ance  did  not  cov»  tbe  toll  value  of  the  In- 


jured vessel  will  not  require  the  Innzer  to 
•bare  such  reooverj  with  the  vessel  owner. 

(Joly  a,  1001.) 

APPEAL  by  th«  owners  of  the  steamship 
Ohio  from  a  decree  of  the  JDistrict  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Michigan  awarding  a  portion  of  a 
sum  recovered  as  damages  for  its  loss,  to 
the  insurers,  to  whom  w»  veasd  had  been 
abandoned.  Affirmed. 

Statement  by  Severens,  Circuit  Judge: 
This  case  came  here  on  a  former  appeal 
from  a  decree  of  the  district  court  finding 
the  steamers  the  Ohio,  the  Siberia,  and  the 
Samuel  Mather  all  at  fault  for  a  oolliuon 
which  resulted  in  the  sinking  of  the  Ohio. 
33  C.  C.  A.  667,  62  U.  S.  App.  88,  91  Fed- 
647.  Tlie  decree  of  the  district  court  wa» 
reversed  by  this  court  as  to  the  alleged  fault 
of  the  Ohio  upon  the  ground  that  no  negli- 
gence on  her  part  was  shown,  and  directions 
were  given  in  the  mandate  to  enter  a  decree 
against  the  Sib^ia  and  the  Samuel  Mather 
forthe  damagessuataincd  bythe  Ohio.  Upon 
the  reception  of  the  mandate,  a  decree  was 
entered  in  favor  of  the  libellaata  and  against 
the  claimants  and  sureties  for  the  Siberia 
and  the  Samuel  Mather  for  the  sum  of  $71,-  • 
40D.74,  with  interest  and  costs.  The  amount 
of  this  decree  was  duly  paid  into  the  regis- 
try of  the  court,  and  on  a  subsequent  date, 
upon  stipulation  of  the  parties  oonoemed,  a 
considerable  portion  of  the  sum  was  disb-ib- 
uted.  At  the  time  of  the  loss  the  Ohio  wm 
insured  in  the  following  insurance  compa- 
nies, vix.:  Tlie  Marine  Insurance  Company, 
the  Reliance  Marine  Insurance  Company, 
the  Mannheim  Insurance  Company,  the  Com- 
mercial Mutual  Insurance  Company,  and  the 
Commercial  Union  Assurance  Oompainr, 
Limited,  to  the  amount,  in  all,  of  951,176 
upon  a  >'aluation,  stated  in  the  policies,  of 
$58,500.  Promptly  after  the  ooUision  and 
damage  occurred,  which  was  on  the  19th  day 
of  May,  181H),  the  owners  of  the  Ohio  gave 
due  notice  to  the  insurance  companies  of 
their  abandonment  of  the  vessel  as  for  a 
total  loss.  Tbe  formal  abandonment,  with 
proofs  of  loss,  were  delivered  to  the  insurers 
on  MaySO.  1800.  On  October  8,1800,thefull 
amount  of  insurance  was  paid,  and  a  convey- 
ance of  the  Ohio  was  delivered  to  the  insur- 
ance companies.  The  insurance  companies 
having  these  policies  on  the  Ohioatthetimeof 
her  loss,  and  which  insurance  they  had  sev- 
erally paid  to  the  owners,  filed  their  petition 
in  the  district  court,  prayingthat  there  beor- 
dered  paid  to  the  petitioners  the  sum  of  $7,- 
879.20,  the  amount  allied  to  have  been  re- 
covered in  the  decree  against  the  Siberia  and 
tlie  Samuel  Mather,  and  claimed  in  tbe 
original  libel  as  damages  in  the  nature  of 
demurrage,  or  the  probible  value  of  tbe  use 
of  the  vessel  for  a  time  subsequent  to  the 


NoTK. — ^As  to  right  of  subrogation  In  favor 
of  the  Insurer  against  person  causing  tbe  loss, 
see  a  tew  cases  In  note  to  lainirance  Co.  of  N. 
A.  V.  Easton  (Tex.)  8  X<.  B,  A.  on  page  426 ; 
aleo  Fheniz  Ins.  Co.  v.  Fennsylvania  Co.  <Ind.) 
SO  L.  B.  A.  406 :  at.  Louis,  A.  A  T.  R.  Co.  v. 
ML.  R.  A. 


Fire  Asso.  of  Phlladetpbla  (Ark.)  28  L.  B.  A. 
83 ;  Leavitt  V.  Canadian  P.  R.  Co.  (Me.)  38  L. 
R.  A.  152 :  Pa(±baai  v.  German  F.  Ina  Co. 
(Md.)  BO  L.  R.  A.  828 :  and  Svea  Assor.  Co.  t. 
Packhsm  (Hd.)  68  L.  R.  A.  96. 
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collision,  and  while  she  was  detained  for  re- 
pairs; also  for  the  sum  of  $1,719.55,  being 
the  probable  net  earnings  of  the  Ohio  on  her 
voyage  in  which  the  collision  occurred;  also 
the  sum  of  $233.75  for  the  loss  of  fuel  then 
on  board  the  Ohio.  The  owners  of  the  Ohio 
contested  this  petition,  and  upon  the  hear- 
ing the  oourt  decreed  that  the  petitioners 
were  entitled  to  the  first  of  the  above-men- 
tioned Bums,  namely,"  $7,879.20,  which  had 
been  recovered  as  the  probable  net  earnings 
of  the  Ohio  after  the  collision,  but  denied 
the  claim  for  loss  of  freight  and  for  loss  of 
fuel,  which  latter  were  considered  to  belong 
to  the  owner  of  the  vessel.  A  decree  was 
entered  in  conformity  with  these  views,  and 
thereupon  the  owners  of  the  Ohio  appealed 
to  this  court.  The  petitioners  have  not  ap- 
pealed. 

Argued  before  Lurton  and  Severem,  Cir- 
cuit Judges,  and  Thompson-,  District  Judge. 

Messrs.  John  C.  Shaw,  "Ajrvn.  S. 
Wmlte,  William  B.  Cadr,  and  Herbert 
K.  Oakesi  for  appellanta: 

Petitioners  are  not  entitled  to  any  money 
under  these  pi-oeeedings  because  they  ne- 
glected their  opportunity  to  intervene,  and 
slept  upon  their  rights  in  that  regard,  the 
final  decree  having  been  entered  pursuant  to 
mandate  from  the  appellate  court. 

Rc  Sandford  Fork  rf  Tool  Co.  160  U..  S. 
255,  40  L.  ed.  416,  16  Sup.  Ct.  Rep.  291 ;  Ex 
parte  Union  8.  B.  Co.  178  U.  S.  317.  44  L. 
ed.  10S4,  20  Sup.  Ct.  Rep.  904;  Bibbald  v. 
United  States,  12  Fet.  488,  9  L.  ed.  1167; 
Texas  A  P.  R.  Co.  v.  Anderson,  149  U.  S.  237, 
37  L.  ed.  717,  13  Sup.  Ct.  Rep.  843. 

The  probable  net  earnings  of  the  Ohio 
with  the  Sheldon  in  tow  were  awarded  to  the 
owners  as  the  mcRAure  of  their  damages  by 
reason  of  their  having  been  deprived  of  the 
use  of  their  boat  from  June  3,  the  time  when 
the  voyage  in  progress  would  have  been 
ended,  to  the  10th  of  October,  covering  more 
than  the  unexpired  portion  of  the  charter. 

By  what  right  can  anyone  beside  the  own- 
ers claim  this  money*  . 

The  insurer  stands  in  no  relation  of  priv- 
ity to  the  contract  with  the  wrongdoer. 

Phcenia  Ins.  Co.  v.  Erie  d  W.  Transp.  Co. 
117  U.  8.  321.  29  L.  ed.  878,  6  Sup.  Ct.  Rep. 
750.  1170. 

The  underwriters  are  not  entitled  to  this 
money  unless  tbey  have  been  subrogated  to 
the  rights  of  the  owners,  and  the  right  of 
subrogation  rests  upon  no  such  basis  as  the 
facts  revealed  in  this  case. 

McCormick  v.  IrtDtn,  35  Pa.  117';  24  Am. 
&  Kng.  Enc.  Law,  p.  187. 

The  insurers  are  entitled  only  to  damages 
to  be  recovered  for  an  injury  for  which  they 
have  paid,  and  to  such  proportion  only  of 
those  damages  as  the  amount  insured  bears 
to  the  valuation  in  the  policies. 

The  Poiomao,  105  U.  S.  63.5,  sub  nam.  The 
Potomac  V.  Cannon,  26  L.  ed.  1196;  2  Ar- 
nould,  Marine  Ins.  pp.  729,  730;  Sun  Oil  Co. 
V.  Ohio  Farmers'  Ins.  Go.  15  Ohio  0.  C.  355; 
Mutual  F.  Ins.  Co.  v.  Bhoioalter,  3  Pa. 
Super.  Ct.  452;  Sea  Ins.  Co.  T.  Hadden,  6 
Aap.  Mar.  L.  Gas.  230. 
ML.  R.  A. 


The  owners  are  entitled  to  the  recovery 
for  loss  of  freight  on  the  pending  voyage. 

Freight  earned  previous  to  abandonment 
goes  to  the  assured,  and  that  earned  after- 
wards to  the  abandonee. 

1  Am.  &,  Kng.  Enc.  Law,  p.  41 ;  United  Ins. 
Co.  V.  Lenow,  1  Johns.  Caa.  379;  3  Kent, 
Com.  331,  note;  Hammond  t.  Ess&b  F.  A  M. 
Ins.  Co.  4  Mason,  100,  Fed.  Cas.  No.  6,U01 ; 
Case  V.  Davidson,  5  Maule  ft  S.  89. 

The  amount  recovered  for  the  fuel  on 
board  goes  to  the  assured  because  it  was  not 
covered  by  the  policy  at  the  time  of  the  dis- 
aster,— $233.75,  which  petitioners  now  claim 
should  be  paid  to  them,  because,  they  say, 
it  was  coveted  by  their  contract  of  insur- 
ance. 

The  Dundee,  1  Hagg.  Adm.  Rep.  100; 
Swift  V.  Brthcnell,  H^es,  467,  Fed.  Cas. 
Ko.  13,095. 

Owners  are  entitled  to  one  eighth  of  the 
damages  recovered  for  loss  of  the  hull. 

The  owners  took  the  risk,  or,  more  prop- 
erly speaking,  carried  their  own  insurance, 
on  one  eighth  of  the  value  of  the  property 
insured,  and  as  th^  took  one  eightJi  of  the 
risk  they  are  entitled  to  one  eighth  of  the 
amount  recovered  for  damages  to  the  prop- 
erty. 

The  8t.  Johns,  101  Fed.  475;  St.  Louis,  I. 
M.  (f  jS.  R.  Co.  v.  Commercial  Union  Ins.  Co. 
139  U.  S.  235,  35  L.  ed.  154.  11  Sup.  Ct.  Rep. 
554;  Providence  <t  9.  S.  8.  Oo.  T.  PhOBnim 
Ins.  Co.  89  N.  Y.  559. 

The  abfljidonment,  under  the  contract  in 
this  case,  transferred  to  the  underwriters 
only  an  interest  in  the  ■wreck  proportionate 
to  the  amount  of  their  insurance. 

2  Arnould,  Marine  Ins.  p.  1159;  HavclocJe 
V.  Rockwood,  8  T.  R.  268;  Rice  v.  Cobb,  9 
Cush.  305;  Patapsoo  Ina.  Go.  v.  Southgate, 
5  Pet.  604,  8  L.  ed.  243 ;  Merchant^  A  iifrs. 
Ins.  Co.  V.  Duffield,  2  Handy  (Ohio)  122; 
Cincinnati  Ina.  Oo.  v.  Duffield,  0  Ohio  St. 
200,  67  Am.  Dec.  330 ;  Insurance  Co.  of  V.  A. 
V.  Johnson,  17  C.  0.  A.  416.  37  U.  S.  App. 
413.  70  Fed.  794;  Em^rigon,  Ins.  p.  722. 

The  authorities  everywhere  recognize  and 
speak  of  the  owner  as  having  an  uninsured 
interest,  and  as  to  that  interrat  he  stands 
his  own  insurer. 

The  Potomac,  105  U.  S.  635,  sub  nom.  The 
Potomao  V.  Cannon,  26  L.  ed.  1195. 

To  the  extent  that  the  vessel  is  covered  hy 
each  policy  the  insured  abandons  her  to  ea<»i 
underwriter;  he  abandons  no  greater  inter- 
est. 

Harrcy  v.  Detroit  F.  A  M.  Ins.  Co.  120 
Mich.  001,  79  N.  W.  898;  Phoenix  Ina.  Co.  T. 
Erie  (£  W.  Transp.  Co.  117  U.  S.  321,  29  L. 
ed.  878,  B  Sup.  Ct.  Kep.  750,  1176. 

Mr.  Georse  W.  Weadoek  for  appellant 
Mason. 

Messrs.  Harvey  D.  Oonlder  and  O.  B. 
Kremev  for  appellees. 

Severens,  Circuit  Judge,  delivered  the 

opinion  of  the  court: 

The  supposed  errors  of  which  the  appel- 
lants  complain  may  properly  be  considered 
under  the  following  heads :  First.  That  the 
petitioners  are  not  entitled  to  any  recovery 
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hy  these  proceedings,  because  they  lost  their 
opportunity  to  intervene,  and  slept  upon 
their  rights  in  that  regard  until  after  the 
entry  of  the  final  decree  entered  upon  pre- 
sentment of  the  mandate  from  this  court; 
and,  if  they  are  entitled  to  recover  any  of 
these  moneys  from  the  owners  of  the  Ohio, 
it  must  be  done  in  another  court  and  case. 
Second.  They  claim  that  all  moneys  recov- 
ered against  the  Siberia  and  the  Samuel 
Mather  for  loss  of  probable  earnings  after 
the  collision  belonged  to  the  owners  of  the 
Ohio.  Third.  They  claim  that,  if  the  insur- 
ers are  entitled  to  the  prospective  probable 
earnings  of  the  Oliio,  they,  the  owners,  are 
entitled  to  share  with  the  underwriters  by 
reason  of  the  fact  that  the  vessel  was  only 
insured  by  all  the  several  policies  to  an 
amount  considerably  less  than  her  valuation 
in  the  policies,  and  that  as  to  this  difference 
the  owners  carried  the  risk.  The  right  to 
the  damages  recovered  for  loss  of  freight  on 
the  voyage,  and  also  the  sum  recovered  for 
loss  of  fuel,  were  allowed  to  the  appellants 
by  decrep  of  the  district  court,  and,  of 
course,  they  have  no  ground  for  complaint 
here,  so  far  as  those  matters  are  concerned. 
But  counsel  for  the  appellees  contend  that 
Uie  court  below  erred  in  refusing  to  allow 
these  last-mentioned  claims  to  the  petition- 
ers, and  in  answer  to  a  doubt  expressed  by 
the  court  here  whether,  not  having  appealed, 
they  were  entitled  to  now  make  this  conten- 
tion, they  say  that  those  items  were  a  part 
of  the  things  disposed  of  by  the  decree,  and 
that  the  appeal  of  the  owners  of  the  Ohio 
brought  up  the  whole  matter  of  the  decree, 
and  that^  tlierefore,  the  whole  subject  was 
before  the  court.  Uut  we  are  quite  clearly 
of  the  opinion  that  this  contention  cannot 
be  maintained.  It  is  doubtless  true  that, 
where  the  decree  awards  a  balance  which  is 
the  result  of  an  adjustment  of  mutual  ac- 
counts between  the  parties,  an  appeal  from 
Buch  decree  might  open  the  case  for  the  con- 
sideration of  an  objection  to  the  particular 
items  which  make  up  the  general  balance, 
provided  the  proper  steps  had  been  taken 
to  brinff  those  matters  under  the  cognizance 
and  power  of  the  court.  But  this  is  not 
such  case.  The  claims  pursued  are  several 
and  distinct  grounds  of  recovery,  and  there 
is  nothing  in  the  nature  of  a  mutual  ac- 
count. 

Becurring,  therefore,  to  t^e  questions 
which  are  before  us,  we  observe,  first,  that, 
in  our  opinion,  the  objection  that  the  peti- 
tion of  the  insurance  companies  was  not  sea- 
WHiably  presented  is  not  well  founded.  It 
was  not  necessary  that  they  should  have  in- 
tervened in  the  case  prior  to  the  entry  of 
the  decree  of  the  district  court  under  the 
order  of  this  court,  when  the  cause  was  re- 
manded. There  was  nothing  in  the  order 
of  the  mandate  directing  what  decree  should 
be  entered,  which  prevented  a  subsequent 
application  for  a  distribution  ot  the  fund 
recovered.  There  had  berm  no  issue  in  the 
case  upon  any  such  matter  when  it  came 
here  upon  appeal,  and,  of  course,  there  was 
nothing  decided  here  whidi  had  any  relation 
whatever  to  that  subject.  What  we  deter- 
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mined  was  the  liability  of  the  Siberia  and 
the  Samuel  Mather  ftn-  the  damages  suffered 
by  the  Ohio,  and  the  fixing  of  the  amount 

for  which  the  respondents  were  liable. 
There  was  no  question  before  the  court  re- 
lating to  the  ultimate  destination  of  the 
funds,  though  it  did  undoubtedly  establish, 
the  right  of  recovery  between  the  then  par- 
ties to  the  suit;  but  it  determined  nothing 
more.  When  the  mon^  was  paid  into 
court,  all  the  purposes  of  the  decree,  so  far 
as  the  parties  to  the  suit  were  concerned^ 
were  accomplished.  The  insurance  compa- 
nies had  not  been  parties  to  the  suit,  and  it 
was  entirely  competent  for  them,  at  any 
time  before  the  final  distribution  of  the  fund 
was  made,  to  intervene  for  the  purpose  of 

firesenting  their  claim  to  an  interest  in  the 
und,  and  for  its  establishment  by  the  decree 
of  the  court.  Central  Truat  Co.  r.  Bieh- 
moud,  y.  I.  <e  B.  R.  Co.  45  C.  C.  A.  60.  105 
Fed.  803-808;  Re  Howard,  9  Wall.  175,  1ft 
L.  ed.  634;  Williams  v.  Qibbes,  17  How.  239, 
15  L.  ed.  135;  The  Elmbank,  72  Fed.  610. 
The  question  which  we  are  required  to  de- 
termine upon  the  merits  is  whether  that 
part  of  the  damages  recovered  for  the  pro- 
spective earnings  of  the  Ohio,  and  resulting 
trom  the  collision,  belong  to  the  owners  of 
the  ship  or  to  the  underwriters.  When  the 
case  was  here  on  the  former  appeal,  this 
court,  in  considering  a  question  of  pleading, 
referred  brielly  to  this  question,  but  as,  in 
the  then  state  of  the  case,  it  was  not  neces- 
sary to  determine  it,  it  was  expressly  passed 
over  without  expressing  any  definite  opin- 
ion upon  it.  The  question  turns  upon  the 
clTect  under  tiie  maritime  law  of  an  aban- 
donment of  the  ship  by  the  owner  to  the 
underwriters  as  for  a  constructive  total  loss. 
The  rule  upon  this  subject  is,  as  we  think, 
correctly  stated  in  I  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  36,  as  follows:  "An  abandonment 
devests  the  property  of  the  thing  aban- 
doned out  of  the  insured,  and  vests  it  in  the 
insurer,  together  with  all  the  rights  of 
property  and  rights  of  action  incident  thore- 
to,  and  all  the  burdens  and  liabilities  in  re- 
spect thM-eof,  from  the  moment  of  the  cas- 
ualty to  which  the  abandonment  refers." 

This  rule  was  accepted  by  the  Supreme 
Ckiurt  of  the  United  States  at  an  early  day, 
and  has  been  steadily  adhered  to.  In  the 
case  of  Chesapeake  Ins.  Co.  v.  Stark,  6 
Cranch,  268,  3  L.  ed.  220,  there  was  an  in- 
surance of  goods  on  board  ship  and  in  charge 
of  the  supercargo,  Parker.  The  ship  and 
goods  were  captured  by  a  privateer,  one  of 
the  perils  insured  against.  Notice  of  aban- 
donment was  given  to  the  insurance  com- 
pany. Parker,  the  supercargo,  afterwards 
etfected  an  arrangement  with  the  owner  of 
the  privateer  by  which  the  vessel  was  re- 
leased. The  ship  and  goods  were  taken  to 
the  port  of  destination,  where  the  latter  was 
sold.  Suit  was  brought  upon  the  policy.  It 
was  held  that  no  de«l  of  cession  was  neces- 
sary, the  notice  of  abandonment  being  suffi- 
cient, and  that  tliereupon  the  title  to  the 
goods  vested  immediately  in  the  underwrit- 
ers. With  respect  to  the  effect  of  the  aban- 
I  donment.  Chief  Justice  Marshall  saidi  ^ 
• 
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the  abandonment  was  legal,  it  put  the  under- 
writers completely  in  uie  place  of  tlie  aa- 
sured,  and  Parker  became  their  agent. 
When  he  contracts  on.  behalf  of  the  owners 
of  the  goods,  he  contracts  on  behalf  of  the 
imderwriters,  who  have  become  owners,  not 
on  behalf  of  Stark,  who  has  ceased  to  be 
one." 

There  was  a  question  whether  the  notice 
of  abandonment  was  seasonably  given,  and 
the  judgment  in  favor  of  the  plaintiff  was 
reversed,  and  a  new  trial  ordered,  but  upon 
that  ground  only.  That  was  a  case  of  insur- 
ance upon  the  cargo,  but  the  rule  is  essen- 
tially the  same  as  in  the  case  of  insurance 
upon  the  ship,  so  far  as  concerns  the  conse- 
quences of  an  abandonment.  In  the  case  of 
Oomegtfs  v.  Vassc,  1  Pet.  193,  7  L.  ed.  108, 
which  has  always  been  considered  a  leading 
one,  this  subject  was  fully  considered  and 
elaborately  discussed  in  an  opinion  by  Mr. 
Justice  Story.  Ilie  object  of  tha  suit  was 
to  determine  the  ownership  of  a  certain  fund 
which  had  been  distributed  by  the  commia- 
sionera  appointed  by  the  United  States  in 
fulfilment  of  its  stipulation  in  the  treaty 
with  Spain  in  1819  to  make  satisfaction  of 
the  claims  of  our  citizens  upon  the  latter 
country  for  captures  and  losses  enumerated 
in  the  treaty.  Vasse  had  underwritten  poli- 
cieson  several  veaselsand  cargoes, which  had 
been  captured  and  taken  into  Spanish  ports. 
The  vessels  had  been  abandoned  to  him,  and 
he  had  paid  the  losses  to  owners,  long  before 
the  date  of  the  treaty.  A  material  question 
in  the  case  was  whether  the  money  distrib- 
uted by  the  commissioners  to  satisfy  the 
claim  for  these  losses  belonged  to  the  owners 
of  the  captured  vessels  or  to  Vasse,  the  un- 
derwriter, lliis  depended  on  the  effect  of 
the  abandonment.  And  it  was  held  that  by 
ttiat  act  the  right  to  every  sort  of  indemnity 
which  might  ^lereaftcr  be  awarded  on  ac- 
count of  the  loss  by  reason  of  which  the 
abandonment  was  made  passed  from  the  in- 
sured to  the  underwriter;  and  the  doctrine 
of  text  writers  was  cited  and  approved,  to 
the  eiTect  that  the  rights  which  pass  are  not 
limited  to  the  specific  property  abandoned, 
or  its  proceeds,  but  include  also  "whatever 
may  be  afterwards  recovered  or  received, 
whether  in  the  course  of  judicial  proceed- 
ings or  otherwise,  as  a  compensation  for  the 
loea."  Almost  contemporaneously  with  that 
decision  the  same  rule,  in  substance,  was 
laid  down  by  Chancellor  Kent  in  the  third 
volume  of  his  Commentaries,  at  page  319, 
where  he  says,  in  speaking  of  abandonment: 
"In  such  cases  the  insurer  stands  in  the 
place  of  the  insured,  and  takes  the  subject 
to  himself  with  all  the  chances  of  recovery 
and  indemnity.  A  valid  abandonment  has 
a  TctTOspective  effect,  and  does  of  itself,  and 
without  any  deed  of  cession,  and  prior  to 
the  actual  payment  of  the  loss,  transfer  the 
right  of  property  to  the  insurer  to  the  extent 
of  the  insurance;  and  if,  after  an  abandon- 
ment, duly  made  and  accepted,  the  ship 
should  be  recovered,  and  proceed  and  make 
a  prosperous  voyage,  the  insurer,  as  owner, 
would  reap  the  prmlts."  And  in  the  note  to 
this  passage:  "The  benefit  of  the  apea  rv- 
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caperandi  passes,  and  all  that  may  be  collat- 
eral or  incidental  to  the  ownership." 

It  will  be  noticed  that  the  chancellor  uses 
iha  comprehensive  expreesitm  "chances  of  re- 
covery and  indemnity"  in  describing  the 
things  which  pass.  Obviously,  from  that 
and  the  context,  he  intended  to  include  every 
species  of  indemnity,  and  among  these  would 
be  the  obligation  of  the  wron^oer  to  make 
atonement  to  the  owner  of  the  vessel  to  the 
full  extent  of  his  loss.  There  have  been 
many  decisions  in  the  Federal  courts  since 
that  time  involving  collateral  points,  and 
sometimes  the  rule  itself,  but  that  has  al- 
urays  been  considered  as  having  been  settled 
by  the  early  authorities.  It  would  not  be 
profitable  at  this  day  to  undertake  particu- 
lar discussion  of  them  in  detail.  Some  of 
the  cases  are  these :  The  Uonticello  v.  Mol- 
lison,  17  How.  152,  15  L.  ed.  68;  The  Poto- 
mac, 105  U.  S.  635,  sub  nom.  The  Potomac 
V.  Cannon,  20  L.  ed.  1194;  Mobile  A  M.  R. 
Co.  V.  Jurey,  111  U.  S.  584,  28  L.  ed.  527,  4 
Sup.  Ct.  Rep.  506;  Phamix  Ina.  Co.  v.  Erie 
d  W.  Transp.,Oo.  117  U.  S.  312,  29  L.  ed. 
873,  6  Sup.  Ct.  Rep.  750,  1176;  Bt.  Louis,  I. 
If,  (€  S.  It.  Co.  v.  Commercial  Union  Ins.  Co. 
139  U.  S.  235,  35  L.  ed.  154,  11  Sup.  Ct.  Rep. 
654;  The  Ann  C.  Pratt.  1  Curt  C.  C.  343, 
Fed.  Cas.  No.  409;  (HIchriat  v.  Chicago  Ine. 
Co.  44  C.  C.  A.  43,  104  Fed.  660. 

In  the  >Jngti8h  courts  there  is  an  unbroken 
line  of  authority  in  support  of  the  ^neral 
rule  above  stat^  in  regard  to  the  effect  of 
an  abandonment  for  a  constructive  total 
loss.  From  among  their  modern  decisions 
we  cite,  as  illustrating  the  English  doctrine: 
Yales  V.  Whyte,  4  IJing.  N.  C.  272;  Cam- 
mell  V.  Hewcll,  3  Hurlst.  &  N.  617 ;  Miller  v. 
WoodfaJl,  8  El.  A  Bl.  498;  yorth  of  England 
Iron  8.  8.  Int.  Aaao.  v.  Armstrong,  L.  R.  5 
Q.  B.  244;  Simpson  v.  Thomson,  L.  K.  3  App. 
Oas.  279;  Bcottish  Marine  Ina.  Co.  V.  Tur- 
ner, 1  Macq.  H.  L.  Cas.  334,  reprinted  in  9 
Scots  Rev.  Rep.  312;  Sea  Ins.  Co.  v.  Hadden, 
U  R.  13  Q.  11.  Div.  706.  The  rule  is  thus 
laid  down  by  Cockburn,  Ch.  J.,  in  Xorth  of 
England  Iron  8.  8.  Ins.  Asao.  v.  Armstrong, 
L.  R.  f)  Q.  B.  244,  248:  "In  the  case  of  a 
total  loss,  that  whatever  remains  of  the  ves- 
sel in  the  shape  of  salvage,  or  whatever 
rights  accrue  to  the  owner  of  the  thing  in- 
sured and  lost,  they  pass  to  the  underwriter 
the  moment  he  is  called  upon  to  satisfy  the 
exigency  of  the  policy,  and  does  satisfy  it," 

In  Simpson  v.  Thomaon,  L.  R.  3  App.  Cas. 
279,  the  lord  chancellor.  Lord  Cairns,  de- 
livering the  judgmrait  of  the  House  of  Lords, 
says  that  the  insurer  becomes  "entitled  to 
succeed  to  all  the  ways  and  means  by  which 
the  person  indemnified  might  have  protected 
himself  against  or  reimbursed  himself  for 
the  loss,  it  is  on  this  principle  that  the  un- 
derwriters of  a  ship  that  has  been  lost  arc 
entitled  to  the  ship  in  apecie  if  they  can 
find  and  recover  it,  and  it  is  on  the  same 
principle  that  they  can  assert  any  right 
which  the  owner  of  the  ship  might  have  as- 
serted against  a  wrongdoer  for  damage  for 
the  act  which  has  caused  the  loss." 

And  I^wndes,  in  his  woi^  on  Marine  In- 
surance, at  page  153,  thus  states  the  righfc 
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acquired  on  abandonment:  "This  cession  or 
ftbandomnent  which  accompanies  a  isettle- 
ment  gives  to  the  insurers  a  right  to  all  the 
-advantages,  direct  and  indirect,  or  owner- 
ship of  the  thing  insured.  Not  only  may 
they  talce  posBesaion  of,  sell,  or  otherwise 
•dispose  of  the  wreck  or  remains,  but,  if  the 
assured  is  entitled,  in  virtue  of  thti  owner- 
lihip  had  before,  to  any  rights  of  action  or 
recovery  froui  third  parties  as  for  a  contri- 
bution to  general  average,  to  recovery  of 
damages  against  Uie  wrongdoer  in  a  colli- 
sion suit,  or  the  like,  these  rights  pass  by 
the  abandonment  to  the  underwriter." 

Germane  to  the  question  we  are  consider- 
ing, it  ehould  be  noted  that,  having  r^ard 
to  the  effect  of  an  abandonment  upon  the 
right  to  recover  freight,  tlie  doctrine  is 
flrmly  established,  both  in  this  country  and 
in  England,  that  freight  already  earned  at 
the  time  of  the  disaster  on  account  of  which 
the  abandonment  is  made  goes  to  the  owner 
of  the  ship,  or  to  the  insurers  of  the  freight 
if  it  be  insured.  This  harmonizes  with  the 
rule,  because  in  such  case  th&  right  has  ma- 
tured, and  ia  no  longer  an  incident  of  the 
vessel.  Where  the  freight  is  atill  pending, 
the  English  rule  is  (or  has  been)  that,  upon 
abandonment)  the  whole  freight  goes  to  the 
abandonee.  This  doctrine  goes  upon  the 
ground  that  the  right  is  immature  at  the 
time  the  voyage  is  interrupted,  and  there- 
fore not  detachable  from  the  ship.  On  the 
other  hand,  many  American  authorities,  bas- 
ing their  ruling  upon  what  seemed  to  them 
A  more  equitable  oasis,  have  established  a 
variation  from  the  English  practice  by 
awarding  the  pending  freight^  where  it  has 
been  finally  matured  by  the  underwriter,  to 
him  and  to  the  owner  of  the  vessel  pro  rata 
ititteHs  which  each  has  accomplished.  Thia 
American  rule  recognizes  the  fundamental 
doctrine  by  dividing  the  earnings  of  the  ves- 
sel at  the  date  of  the  disaster,  the  division 
itself  being  a  device  of  equity  in  favor  of 
the  owner  and  the  insurer  of  freight  against 
a  strictly  legal  and  technical  consequence. 
So  far  as  we  know,  there  has  been  no  deci- 
sion in  either  country  that  upon  abandon- 
ment the  owner  may  still  assert  against  his 
abandonee  the  right  to  the  prospective  earn- 
ings, of  the  vessel.  A  case  very  nearly  in 
point  is  Alillcr  v.  Woodfall,  8  El.  &.  Bl.  498, 
where  the  insured,  after  an  abandonment, 
had  gotten  the  ship  off,  and  had  carried  part 
of  his  goods  on  board  to  their  destination. 
It  was  held  that  tbe  abandonees  of  the  ship 
were  entitled  to  be  allowed  at  the  current 
rate  of  freight  for  ttie  carriage  of  that  part 
of  the  car^  taken  by  the  ship  into  port.  A 
case  much  relied  on  by  the  appellants,  and 
thought  to  be  decisive  of  this,  ia  that  of  Sm 
Ins.  Vo.  v.  Haddcn,  L.  R.  13  Q.  B.  Div.  706, 
also  reported  in  5  Asp,  Mar.  L.  Cas.  230.  But 
the  case  is  distinguishable.  The  question 
Ihci'e  was  whether  the  insurers  were  enti- 
tled to  recover  from  the  owner  of  the  ship 
moneydecreed  tb  him  byreason  of  his  having 
been  deprived  of  profits  under  a  contract  of 
affreightment,  upon  which  there  was  an- 
other insurance  by  other  underwriters. 
Now,  the  contract  of  affreightment  is  not  an 
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incident  of  the  ship.  Freight  is  of  itself, 
and  ind^Mmdently  of  the  ship,  the  subject 
of  a  contract  of  insurance.  They  are  two 
entirely  separate  things,  and  there  are  many 
cases  in  the  IxKiks  where  the  courts  liave 
been  employed  in  protecting  the  interests  of 
the  owner  in  respect  of  the  contract  of  af- 
freightment, and,  Oii-ough  him,  of  insurers 
of  freight,  in  cases  of  this  sort;  as  in  the 
case  of  Hickie  v.  liodocanachi,  4  Uurlst.  & 
a.  465«  where  Lord  Bramwfdl  observed,  hav- 
ing reference  to  the  ^t  that  the  captain 
had  fulfilled  for  the  owner  the  contract  of 
affreightment,  that  the  captain  in  such  a 
case  as  the  present  acts  for  the  owners  of 
the  ship,  and  not  for  the  underwriters,  and 
they  are  not  entitled  to  any  benefit  from  the 
freight  acquired.  The  underwriters  may, 
indeed,  be  entitled  to  advantages  attached 
to  the  ship,  but  not  to  those  arisinff  fran 
oontracts,  the  fulfilment  of  which  can  oe  and 
is  detached  from  the  ship,  which,  as  often 
happens,  the  shipowners  may  fulfil  by  an* 
other  ship.  Considerations  of  this  kind  lie 
at  the  bottom  of  the  rule  in  this  country 
that  the  owner  of  the  ship  cannot  recover  as 
damages  arising  from  collision  the  freight 
arising  on  a  cliarter  party.  This  was  the 
ground  on  which  Uie  judgmrat  in  Am  Ina. 
Go.  V.  Hodden  was  rested.  Brett,  M.  B.,  in 
giving  his  opinion,  after  quoting  what  wu 
said  by  Lord  Bramwell  in  Hickie  v.  Itodoca- 
naehi,  said ;  "If  the  veasel  is  insured  by  one 
set  of  underwriters,  and  the  freight  is  in- 
sured by  another  set,  then  whatever  is  sal- 
vage from  the  loss  of  the  ship  goes  to  the 
underwriters  of  the  ship,  and  whatever  is 
salvage  from  the  loss  of  the  freight  goes  to 
the  underwriters  of  the  frnght.  How,  ti&en, 
are  thcdamages  whichfaave  been  recovered  in 
this  case  from  the  ownersof  the  collidiogves- 
sel  made  upT  They  are  made  up  of  damages 
given  in  respect  both  of  the  loss  of  the  ship 
and  of  the  loss  of  freight.  Therefore  one  set 
of  damages  ought  to  go  to  one  set  of  under- 
writers, and  the  other  set  to  the  other.  It 
seems  to  me  to  be  conclusive  that  the  nndo^ 
writers  on  the  ship  cannot  recover  what  thl^ 
here  claim,  because  it  seems  clear  that  this 
recovery  of  damages  in  respect  of  the  loss  of 
freight  is  not  a  salvage  which  is  a  salvage 
out  of  the  loss  of  the  ship." 

The  difference  in  the  facts,  and  conse- 
quently in  the  principle  of  law  applicable 
thereto,  between  that  case  and  this,  is  ob- 
vious. The  claim  there  in  quesUon  was 
founded  upon  a  subject  which  was  hdd  to 
be  not  an  incident  of  the  ownership  of  the 
vessel,  and  which  had  in  fact  been  separated 
therefrom  by  the  owner.  The  right  of  the 
underwriter  on  the  ship  was  derived  from 
the  owner,  and  was  affected  by  his  status. 
If  he  could  recover  against  the  wrongdoer 
upon  it,  the  damage  would,  as  the  master  of 
the  rolls  said,  go  to  the  underwriters  of  the 
freight.  Here  the  damages  in  question  were 
not  for  the  loK  arising  upon  a  duurter  party, 
but  for  the  loss  of  the  prospective  earnings 
of  the  ship,  the  charter  party  being  used  as 
evidence  merely  upon  the  question  as  to 
how  much  they  would  probably  have  been 
worth.   The  earning  power  of  ue  vessel  waa 
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an  incident  inhering  in  her  ownerehip. 
That  earning  power  passed  with  the  ship, 
and,  M  we  have  already  seen,  tiie  abandont^s 
were  entitled  to  the  use  of  it  from  the  mo- 
jnent  of  the  disaster,  if  the  ship  had  not 
been  completely  disabled,  but  had  remained 
in  such  plight  that  she  could  have  coippleted 
her  voyage,  there  could  be  no  question  but 
that  her  earnings  subsequent  to  the  colli- 
sion would  have  belonj^  to  the  underwrit- 
«ra.  If  that  had  happened,  it  would  pro 
tanto  have  diminished  Uie  amount  recovered 
by  the  owners  from  the  insures.  In  point 
of  fact,  the  injury  was  so  grave  as  to  com- 
pletely disable  the  ship  from  earning  any- 
thing during  the  time  of  her  detention,  and 
it  is  for  precisely  that  period  of  time  that 
the  owners  have  recovered  for  her  prospec- 
tive earnings,  and  it  is  that  sum  vrhich  the 
imderwriters  claim  was  recovered  in  trust 
for  them.  We  do  not  see  how  tliat  claim  can 
he  denied  without  overturning  the  settled 
<ioctrines  which  apply  to  an  abandonment. 
And  there  is  really  no  hardship  to  the 
owners  of  the  ship.  The  right  to  abandon 
■as  for  a  constructive  total  loss  is  a  privilege 
given  by  the  maritime  law  to  enable  the 
•owner  of  the  ship  to  forthwith  realize  the 
substance  of  the  value  of  the  lost  vessel,  so 
that  he  may  rfeinveat  it  in  another  ship  by 
purchase  or  charter,  and  continue  in  hia  en- 
terprises. The  exercise  of  that  privilege 
■casts  upon  the  underwriter  an  extraordinary 
burden.  Both  parties  have  all  these  conse- 
-quences  in  view  when  the  contract  of  insur- 
ance is  made.  The  vessel  owner  can  never 
be  compelled  to  abandon.  When  he  does  so, 
he  acts  upon  an  estimate  of  the  whole  situa- 
tion, and  all  the  consequences;  and,  of 
■course,  he  will  not  exercise  his  privil^;e  un- 
less it  is  for  his  advantage.  In  such  a  case 
the  right  of  the  insurer  does  not  depend 
upon  the  doctrine  of  subreption,  as  that 
term  is  understood  In  courts  of  equity,  and 
which  is  employed  in  working  out  the  right 
-of  the  insurer  in  cases  of  partial  loss  only. 
In  such  cases  there  is  no  change  in  the  own- 
ership of  the  vessel,  and  the  right  to  its 
-earnings  continues  with  the  owner  as  an  in- 
cident of  Uis  ownership.  On  the  other  hand, 
when  the  phip  is  abandoned  to  the  insurer, 
the  Utie  to  the  ship  passes  by  assignment 
immediately  to  the  insurer,  as  from  the  mo- 
ment of  the  disaster,  with  every  right  which 
is  incident  to  it.  The  distinction  is  an  im- 
portant one,  though  it  is  sometimes  confused 
m  the  language  of  judicial  opinions.  Inas- 
much  as  it  is  a  consequence  of  the  abandon* 
ment  that  tho  underwriter  becomes  sub- 
stituted to  all  claims  and  remedies  for  the 
loss,  in  addition  to  the  title  to  the  ship  it- 
self, it  is  impossible  to  say  that  the  owner 
may  still  recover  to  his  own  use  damages 
which  depend  upon  his  right  to  continued 
ownership.  We  have  not  been  referred  to 
any  case  where  this  precise  qiMstion  has 
ben  determined,  nor  have  we  been  able  to 
find  any,  and  this  has  been  the  reason  for 
our  disoussion  of  the  subject  upon  the  rea- 
Hona  and  analogies  suggested  by  the  authori- 
ties. 

It  is  further  oontended  that»  notwith- 
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standing  the  abandonment,  the  ovraera  of 
the  ship  rvtained  an  interest  proportionate 
lo  the  difference  between  the  amount  of  the 
insurance  and  her  valuation,  and  that,  con- 
sequently, Uiey  are  entitled  to  share  in  the 
sum  in  controversy  as  in  the  nature  of  sal- 
vage. This  Contention  rests  upon  the 
ground  that  this  ditTerence  represents  an  un- 
insured interest  in  the  vessel,  or,  to  put  it  ia 
the  way  whioh  is  sug^Mted  by  counsel,  an 
interest  in  respect  to  which  the  owners  were 
their  own  insurers.  But  it  is  a  mere  figure 
of  speech  to  say  that  the  owner  is  the  in- 
surer of  his  own  property.  In  reality  the 
only  insurance  is  that  which  is  contracted 
for.  Nor  is  it  true  that,  because  the  insur- 
ance is  for  letis  than  the  value,  the  insur- 
ance rests  upon  some  fractional  part  of  the 
ownership.  The  whole  vessel,  the  body  and 
tackle,  apparel,  and  other  furniture,"  to 
use  the  language  of  the  policies,  is  the  sub- 
ject of  the  insurance.  When  an  abandon- 
ment takes  place,  the  entire  ownership 
passes;  and  it  is  usually  stipulated,  as  it 
was  here,  that  the  notice  thereof,  if  accepted, 
must  be  efficient  to  convey  to  and  to  vest 
in  the  insurers  "an  unencumbered  and  per- 
fect title  to  the  subject  abandoned."  There 
is  no  suggestion  that  some  aliquot  part  of 
an  ownership  is  to  be  assigned.  The  owner 
does  not  continue  to  be  an  owner  as  a  tenant 
in  common.  In  the  present  case,  before  the 
acceptance  of  the  abandonment  and  settle- 
ment as  for  a  total  loss,  the  underwriters 
required  the  whole  title  to  be  conveyed  to 
them,  which  was  done.  We  think,  however, 
that  that  would  have  been  the  result  if  no 
deed  of  cession  had  ever  been  executed. 

This  question  has  never  been  expressly  de- 
cided )'v  the  supreme  court  though  there  are 
several  cases  which  employ  language  which, 
we  think,  implies  that  the  understanding  of 
the  court  has  been  in  accordance  with  the 
rule  which  we  suppose  to  be  the  correct  one. 
For  instance,  in  vievf  of  the  fact  that  in- 
surance is  not  ordinarily  for  the  full  value, 
we  should  have  anticipated  a  qualiflcation 
in  the  statement  of  the  rule  as  to  what 
would  pass  by  an  abandonment  if  the  owner 
were  recognized  as  remaining  a  tenant  in 
common  as  to  part  of  the  ownersip  by  rea- 
son of  the  insurance  being  for  less  than  the 
value  nf  t-he  ship.  The  rule  applied  by  the 
district  court  has  on  several  occasions  been 
held  to  be  the  true  one  by  the  Federal  courts 
of  first  instance,  and  has  been  recently  af- 
Grmed  by  the  circuit  court  of  appeals  for  the 
seventh  circuit,  Mr.  Justice  Harlan  deliv- 
ering the  opinion.  Mutual  Saftey  Ina.  Go. 
V.  The  George,  Olcott,  89,  Fed.  Cae.  No.  9,- 
981;  The  Mary  E.  Perew,  15  Blatchf.  69, 
Fed.  Oas.  No.  0,207 ;  The  Manitoba,  2  Flipp. 
241,  30  Fed.  129;  The  Burlington,  73  Fed. 
258;  Oilchrist  v.  Chicago  Ins.  Co.  44  C.  C.  A. 
43,  104  Fed.  GOO.  The  rule  is  also  recog- 
nized in  The  Bt.  Johns,  101  Fed.  469.  There 
is  some  disagreement  in  state  decisions  upon 
this  point,  but,  so  far  as  we  know,  there 
has  never  been  any  difference  of  opinion  ip 
the  Federal  courts.  It  seems  to  us  that  tha 
maintenance  of  this  claim  of  the  owners 
would  be  to  introduce  a  new  doctrine  into 
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the  law  oi  abandonment,  and  one  wholly  in- 
consistent with  ita  long-established  prind- 
ples. 

Counsel  for  the  underwriters  refer,  in  sup- 
port of  their  claim,  to  a  clause  in  the  policy 
which  requires  the  insured,  upon  accepting 
payment  for  any  damage  or  loss,  to  treat  as 
assigned  to  tliem  all  rights  to  indemnity 
which  the  insured  may  hare.   But  we  thidt 


this  language  in  the  policy  was  employed  to 
denote  what  should  happen  or  result  in  cases 
of  partial  loss  only,  for  in  Uie  preceding  par- 
agraph the  subject  of  liability  in  case  of 
abandonment  for  constructive  total  loss  wa» 
fully  provided  for. 

We  think  the  decree  of  the  court  heloto^ 
so  far  M  it  is  appealed  from,  ia  correct, 
and  it  is  accordingly  affirmed. 


UNITED  STATES  CIRCUIT  COURT 
Simeon  K  LEONARD,  Plff.  in  Err., 

V. 

ORIENT  INSURANCE  COMPANY. 

(48  C.  C.  A.  869,  109  Fed.  286.) 

LI»bllitT  for  loBs  re«vlttii|r  from  de- 
■tmclion  by  lire  of  a  bnlldlna:  Inanred 
by  a  poller  exempting  tbe  Insurer  from  lla- 
bllltj  for  loss  cBDwd  br  explosion*  of  any 
kind  (unless  Ore  ensues,  and  in  that  event 
for  the  damage  br  fire  only),  and  providing 
that  If  the  building  or  any  part  tliereof  falls, 
except  as  tbe  result  of  fire,  tbe  Insurance 
■liall  tmmedlateir  cease,  will  attacb  under 
the  former  clause,  and  not  be  defeated  by  tbe 
latter,  wbere  one  corner  of  tbe  building  Is 
knocked  down  b7  an  explosion  in  a  neigbbor- 
Ing  building,  and  fire  Immediately  appears 
in  tbe  exposed  part,  caused  either  by  tbe 
flame  of  tbe  explosion  or  by  Area  liberated 
thereby  In  tbe  building  Insured. 

(June  26,  1001.) 

ERROR  to  the  Circuit  Court  oi  the  Unit- 
ed States  f<H-  the  Northern  Division  of 
tbe  Northern  District  of  Illinois  to  review 
a  judgment  in  favor  of  defendant  In  an  ac- 
tion brought  to  recover  tbe  amount  alleged 
to  be  due  on  a  policy  of  Are  insurance.  Re- 
versed. 

Statement  by  Woods,  Circuit  Judge: 
This  is  an  action  of  assumpsit  upon  a  pol- 
icy of  fire  insirrance -issued  by  the  Orient 
Insurance  Company  to  Simeon  E.  Leonard, 
the  plaintiff  in  error,  upon  a  stock  of  seeds 
kept  for  sale  in  a  six-story  brick  building, 
40  feet  wide,  fronting  on  Lake  street,  be- 
tween Des  Plaines  and  Union  streets,  and 
extending  back  about  170  feet  to  Pearl 
street  on  the  east,  in  Chicago.  The  total 
insnrance  was  $76,500 ;  the  total  loss,  $127,- 
833.88.  Suits  are  pending  upon  the  other 
policies.  The  goods  were  destroyed  mainly 
by  fire,  but  partly  by  tJio  falling  of  the 
northwest  corner  of  the  building  in  which 
they  were  kept.  Next  to  that  building  on 
the  west  was  a  blacksmith  shop,  a  frame 
building  20  feet  wide,  and  next  to  that  on 
the  west  was  the  New  England  Mill,  consist- 
ing of  a  three-story  frame  in  front,  next  to 
lAke  street,  and  a  brick  structure  some 

Note. — For  other  cases  In  this  series  as  to 
what  loflsfs  are  covered  by  Insurance  against 
fl|S,  see  also  note  to  Heuer  v.  Northwestern  Nat. 
Ina.  Co.  (111.)  19  L.  B.  A.  694;  Lynn  Gas  & 
Klectrlc  Co.  v.  Merlden  F.  In&  Co.  (Mass.)  30 
54  L.  R.  A. 
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stories  higher  in  the  rear.  The  evidence 
showed,  or  tended  to  show,  that  at  4:4&' 
o'clock  p.  u.  of  November  1,  1899,  an  explo- 
sion occurred  in  the  mill,  caused  probably 
by  ignition  of  mill  dust,  or  dust  powder,  and 
resulting  In  the  instant  demolition  Ot  the 
mill  and  blacksmith  shop,  and  the  tumbling 
down,  a  few  momuita  later,  of  the  northwest 
corner  of  the  seed  store.  Tbe  fire,  whi<^ 
followed  the  explosion,  spread  at  once  to  the 
ruins  of  the  mill  and  shop,  and  within  two 
or  three  minutes — ^probably  within  a  few 
seconds— Are  appeared  in  th^  exposed  part 
of  tbe  stcwa,  to  which  in  all  probability  it 
communicated  from  tiie  outaid^  though  it 
might  have  ori^nated  from  a  stove  or  from 
burning  gas  jets  in  the  office  room  on  tb» 
ground  floor.  No  witness  testified  to  seeing 
unrestrained  fire  in  t^e  seed  stwe  before  the 
falling  of  the  corner  of  the  building,  and  all 
the  testimony  touching  Uie  point  tended  to 
show  that  from  the  fall  to  Ute  appearance  of 
flune  in  that  building  there  was  a  lapse  of 
a  few  seconda,  or  minutes,  as  the  witnessea 
more  frequently  but  probably  mistakoily  ex- 
pressed it.  Followii^  the  explosion  the  air 
was  full  of  dust  and  fiame,  which  tha  strong 
wind  blowing  from  the  northwest,  once  tho 
wall  was  down,  doubtiees  carried  into  c<m- 
tact  with  the  inflammable  material  in  tbe 
Rtorcb  I'he  policy  sued  on  insured  "against 
all  direct  loss  or  damage  by  fire^  txaept  a» 
[t]  hereinafter  provided."  The  exoeptiona 
pertinent  here  are  as  foUmre:  "This  com- 
pany shall  not  be  liable  tor  losa  caused  di- 
rectly or  indirectly  by  invasion',  insurrec- 
tion, riot,  civil  war,  or  commotion,  or  mili- 
tary or  usurped  power,  or  by  order  of  any 
civil  authori^,  or  by  theft,  or  by  neglect  o'f 
the  insured  to  use  all  reasonable  means  to 
save  and  preserve  the  property  at  and  after 
a  flre,  or  when  the  property  is  endangered 
by  fire  in  neighboring  pronises,  or  (unless 
fire  ensues,  and  in  that  ercnt  for  the  damage 
by  fire  only)  by  explosion  of  any  kind,  or 
lightning;  but  liability  for  direct  damage 
by  lightning  may  be  assumed  by  specific 
agreement  hereon.  If  a  building  or  any  part 
thereof  fall,  except  as  the  result  of  fire,  all 
insurance  by  this  policy  on  such  building  or 
its  contents  shall  immediately  cease."  At 
the  conclusion  of  the  evidence  offered  by  the 

L.  R.  A.  297 ;  Ermentroot  v.  Glrard  F.  Jk  M. 
Ins.  Co.  (Ulnn.)  80  L.  R.  A.  846 :  and  Way  t 
Ablngton  Mut.  V.  ba  Co.  (Mass.)  82  U  B.  A. 
608. 
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plEtintifF  the  court  sustained  the  motion  of 
the  defendant  for  a  po-emptory  instruction 
directing  a  verdict  in  its  favor,  and  error  ia 
Mstcnea  upon  that  acticm.  In  explanation 
of  the  ruling  the  court  eald;  "The  case  is 
one  of  very  great  importance.  It  is  a  guee- 
tion  of  Interpretation  that  is  not  entirely 
covered  by  any  authority  I  have  found,  and 
I  have  looked  them  over  with  some  dili- 
gence, as  called  to  my  attention  by  your 
briefs.  ...  I  am  well  convinced  that, 
unices  you  r»*ect  absolutely  the  eonditicm 
contained  in  toe  36th  and  37tfa  lines,  there 
is  no  escape  frmn  the  condition  of  the  poli- 
cy which  declared  it  at  an  end, — the  insur- 
ance at  au  end  when  the  walls  fall,  except 
by  Are.  That  the  walls  fell  by  the  force  of 
the  explosion  in  the  mill  is  the  uncontradict- 
ed testimony.  That  b^ng  so,  I  can  see  no 
escape  from  the  condition  of  the  policy  that 
there  was  no  insurance  upon  the  building  at 
the  indtant  the  fire  occurred  which  de- 
stroyed the  property.  I  think  there  is  no 
escape  from  the  view  that  a  verdict  ahould 
be  directed  aocordin^.** 

Argued  before  Woods,  Jenkins,  and  Orosa- 
cup.  Circuit  Judges. 

Messr*.  Henry  W.  Magee  and  Myron 
Ht  Beacli  for  plaintiff  in  error. 

Uesars.  D.  J.  Soharler,  Thomu  BateSi 
and  Monroe  Tnlkenon  for  defendant  in 
errcM*. 

Woocta,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

In  Dows  V.  Fancuil  Hall  Ins.  Co.  127 
Mass.  Mti,  34  Am.  Rep.  384,  where  the  ac- 
tion was  upon  fire  policies  containing  a 
clause  concerning  explosions  like  that  in  the 
poli^  before  us,  it  was  said,  on  the  authori- 
ty of  Scripture  t.  Lowell  Mut.  F.  Ina.  Co, 
10  Cush.  366,  67  Am.  Dec  111,  that,  "the 
explosion  in  the  upper  Btoi?  having  been 
caused  by  fire,  the  insurers,  if  no  clause  had 
been  inserted  restricting  Uieir  liability  for 
losses  by  explosion,  would  have  been  liable 
for  the  losses,  whether  by  the  explosion  or 
by  the  subsequent  fire,  to  the  amount  of  the 
insurance."  One  of  the  policies  also  con- 
tained the  provisitMi,  "If  a  building  shall 
fall,  except  aa  the  result  of  a  fire,  alf  insur- 
ance by  this  company  on  it  or  its  contents 
shall  immediately  cease  and  determine,"  in 
respect  to  which  it  was  said:  "The  ques- 
tion is  whether  this  last  provision  is  appli- 
cable to  the  facts  of  the  case,  and,  in  the 
opinion  of  a  majority  of  the  judges,  it  is 
not.  The  provision,  being  introduced  by 
the  insurers  and  fen*  their  benefit,  is,  by  a 
familiar  rule,  to  be  construed,  in  case  ot 
ambiguity,  most  strongly  against  them.  It 
appears  to  us  to  have  had  in  view  the  case 
of  a  building  falling  by  reason  of  inherent 
defects,  or  by  the  withdrawal  of  the  neces- 
sary support,  as  by  digging  away  the  under- 
lying or  adjacent  soil.  It  might,  perhaps, 
include  the  case  of  a  building  thrown  down 
hj  a  storm  or  flood  or  earthquake.  But  it 
would  be  construing  this  provision  too  lib- 
erally in  favor  of  uie  insurers  to  hcdd  it  to 
include  the  case  of  the  destruction  <A  a 
54  U  R.  A. 


building  by  an  explosion  vrithin  the  build- 
ing itself,  and  of  a  fire  immediately  ensuing 
upon  and  connected  with  such  an  explosion, 
the  measure  of  the  liability  for  wm<^  has 
been  oarefully  and  precisely  defined  in  the 
previous  provision  of  the  policy." 

The  fact  that  in  the  present  case  the  ex* 
plosion  occurred  outside  of  the  building  in 
which  the  insured  goods  were  kept  cannot 
afl'ect  the  liability  of  the  insurer,  if  other- 
wise lialile,  for  the  loss  by  fire  which  imme- 
diately ensued.  If  there  had  been  no  fall 
of  the  bulling  or  of  any  part  of  it,  and  the 
fiaroe  attending  or  ensuing  upon  the  explo- 
sion had  reached  the  insured  goods  through 
an  open  door  or  window,  liability  under  the 
policy  tor  the  loss  would  be  b^ond  dispute. 
Is  it  to  be  said  that  there  is  no  liability 
simply  because  the  first  efi^ect  of- the  explo- 
sion was  to  break  a  |>assageway  into  the 
building  for  the  fire  which  in  a  few  moments 
followed  f  Cmfeesedly,  there  would  be  lia- 
bility if  the  fiome  had  entered  through  any 
opening,  caused  or  not  caused  by  the  explo- 
sion, if  no  part  of  the  building  had  fallen ; 
but  should  there  be  no  liability  if  a  piece  of 
glass  falling  from  a  window  shattered  by 
the  explosion  bad  given  admission  to  the 
fiameT  The  language  of  the  cfHitract  is 
clear  that  if  any  part  of  the  building  shall 
fall,  except  as  the  result  <^  ftr^  all  insur- 
ance on  building  or  contents  "^all  immedi- 
ately cease."  ^e  words  are  surely,  as  they 
have  been  declared  to  be,  "terse  and  expres- 
sive." They  are  unqualified  and  univwsal, 
admitting  of  neither  interpretation  -aor  con- 
struction,  and,  if  applicable^  it  would  teem, 
should  be  allowed  their  literal  significance. 
It  is  not  to  be  said  that  ther  are  applica- 
ble, and  yet  not  to  be  applied  literally.  It 
may  not  be  said  that  "xaj  part"  of  a  build- 
ing must  be  deemed  to  mean  an  important 
part,  or  such  a  part  as  mi^t  cause,  or  be 
supposed  likely  to  cause,  or  at  least  to  en- 
hance the  danger  of,  loss  by  fire.  "It  was 
competent  for  these  parties  to  fix  the  terms 
of  their  agreement."  Where  they  wrote  and 
subscribed  "any  part,"  they  must  be  pre- 
sumed to  have  meaiUi  any  part,  great  or 
small,  if  observable  or  readily  discoverable. 
Bven  if  it  could  be  said  that  the  part  must 
be  large  enough  to  cause,  or  to  be  likely  to 
enter  into,  the  risk  of  loss  by  fire,  the  quali- 
fication could  mean  little,  because  condi- 
tions are  readily  supposable,  and  are  not 
improbable,  in  which  the  fall  of  material  of 
small  weight  or  bulk  would  be  enough  to 
start  a  flre.  Not  much  is  necessary  to  over- 
turn a  stove  or  to  scatter  the  flre  of  an  open 
grate  or  hearth,  and  still  leas  to  ignite  a 
match.  If  there  had  been  a  window  on  the 
west  side  of  the  building  in  questioi.  the 
falling  of  a  shutter  or  of  a  pane  of  glass 
would  probably  have  been  followed  by  the 
same  loss  to  the  plaintifT  in  error  which  en- 
sued upon  the  falling  of  the  corner  of  the 
building.  On  the  theory  of  strict  adher- 
ence to  the  meaning  of  plain  words,  these 
propositions  cannot  well  be  denied;  and  up- 
on that  theory  the  ease  of  Fred  J.  JCiesoJ  <£ 
Co,  r.  Sun  Ina.  Offlee.  31  C.  0.  A.  616,  60 
U.  S.  App.  10,  88  Fed.  243,  is  urged  upon 
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our  attention  in  support  of  the  ruling  be- 
low. The  case,  however,  ia  not  in  point. 
The  policy  there  in  suit  ccmtained  the 
clauses  now  under  consideration;  biit,  there 
having  been  no  explosion,  the  building  fell, 
and  the  goods  insured  were  burned,  and  the 
question  was  whether  the  fall  was  caused 
by  the  fire  or  by  a  gale  of  wind.  It  is  per- 
haps worth  while,  however,  to  observe  that 
the  literal  significance  oi  the  contract  seems 
to  have  been  departed  from  when  it  was  said 
in  the  opinion  that  if  the  building  "was  on 
fire,  and  if  it  would  have  fallen  by  force  of 
the  wind  if  there  bad  been  no  fire,  then  its 
fall  could  not  be  said  to  have  been  the  re- 
sult of  the  fire,  and  the  defendant  was  nut 
liable."  Any  question  of  non  aequitttr  in 
the  statement  aside,  it  is  certainly  not  in- 
consistent with  the  express  t^ma  of  the 
contract  that  in  such  a  caae  the  insurer 
should  be  liable  for  the  damage  done  before 
the  fall  occurs,  though  not  caused  by  the 
fire.  The  insurance  ceases  only  at  the  in- 
stant of  the  fall,  and  it  follows,  on  a  strict 
construction,  that  "the  cause  of  the  fall" 
can  be  the  test  of  liability  only  from  that 
instant.  The  case  before  us  is  one  of  de- 
struction by  fire,  which  immediately  fol- 
lowed, and  with  propriety  ma^  be  said  to 
have  been  caused,  by  an  explosion.  Wheth- 
er Uiat  explosion  was  caused  by  flr^  it  is 


not  neMssary  for  the  present  purpose  to  co«- 
ftider.  See  Briggg  v.  liorth  American  A  M. 
Ins.  Co.  C3  N.  Y.  44(1.  The  liability  of  the 
insurance  company  for  fire  immediately  en- 
suing upon  an  "explosion  of  any  kind  or 
lightning"  was  "carefully  and  precisely  de- 
fined" in  a  clause  devoted  to  the  subject; 
and  wc  agree  with  the  opinion  in  Dmos  v. 
Fancuil  Hall  Ina.  Co.  127  Mass.  346,  34  Am. 
Rep.  384,  that  the  succeeding  clause,  what- 
ever its  0(HiBtrucUon  when  ap[^icable, 
should  not  be  deemed  "to  include  cases  of 
destruction  by  explosion  and  by  fire  ensu- 
ing upon  and  immediately  connected  thn«- 
with."  In  this  way  the  two  clauses  may 
well  stand  together,  neither  intei-fering  with 
the  legitimate  oRice  of  tlie  other;  while  if 
the  latter  is  to  be  applied  and  enforced  ac- 
cording to  its  literal  meaning  in  every  case 
where  reason  of  the  explosion  or  other- 
wise the  building,  or  a  part  of  it;  falls  just 
before  or  during  a  fire,  which  otherwise 
would  be  within  the  contract,  it  will  lead  to 
results  which  the  parties  to  policies  may 
not  both  be  supposed  to  anticipate,  and 
which  the  courts  need  not  and  should  not 
approve. 

The  judgment  below  ia  reversed,  and  the 
cause  remanded,  with  direction  to  grant  m 
new  trial. 
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C.  A.  KING,  Aduir.,  etc.,  of  J.  W.  Smith,  De- 
ceased, I'lff.  in  Err.,  ' 

V. 

Charles  H.  SMITH  et  al. 
(110  Fed.  95.) 

1.  The  circuit  court  of  appeal*  may  re- 
view the  question  whether  or  not  a  fiodlng 
ot  facts  In  an  action  at  law  In  the  circuit 
court  bas  any  evidence  to  support  It. 

2.  A  fflft  «f  personalty  placed  In  poa- 
■eHlon  of  a  third  person  for  delivery  to 
tbe  donee  Is  not  defeated  by  the  fact  that  the 
delivery  Is  not  effected  until  the  donor  has 
become  flnallf  nnconsclous  In  his  last  illness. 

(Anenst  19,  1901.) 

Tji  REOR  to  the  Circuit  Court  of  the  United 
J  States  for  the  Northern  District  of  Cali- 
fornia to  review  a  judgment  in  favor  of 
plaintifT  in  an  action  brought  to  recover  pos- 
session of  certain  railroad  bonds.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Argued  before  (Itlbcrt,  Circuit  Judge,  and 
Uawley  and  De  Haven,  District  Judges. 

UeaarJi.  W.  M.  Gannon  and  WUt- 
worth  A  Shnrtlelf,  for  plaintiff  in  error: 
llxe  evidence  falls  far  short  of  establish- 

NoTir. — For  s  esse  In  tb's  series  as  to  va- 
lidity of  gift  where  deed  Is  delivered  to  agent, 
who  delivers  to  grantee  after  grantor's  death, 
see  Peck  v.  Uees  (Utab)  13  L.  R.  A.  714. 

As  to  delivery  of  personalty  to  third  person 
to  constitute  sufficient  delivery  to  complete  gift, 
are  Walker  v.  Walker  (N.  H.)  27  L.  B.  A.7M. 
i»4  L.  R.  A. 


ing  a  legal  gift,  even  without  considering  the 
relation  of  trust  and  confidence  existing  be- 
tween the  parties. 

White  V.  Il^arren,  120  Cal.  S27,  49  Fae. 
129.  52  Pac.  723;  Giaelman  v.  Starr,  106 
Cal.  fi.'Sl,  40  Pac.  8;  Re  Rathgeb,  125  Cal. 
302,  57  Pac.  1010. 

The  law  raises  no  presumptions  in  favor 
of  gifts,  and  where  a  claim  of  gift  is  asserted 
after  the  donor's  death  it  must  be  proved  by 
clear  and  satisfactory  evidence. 

Dcniaan  v.  Bibcrnia  Sav.  d  L.  8oe.  127 
Cal.  137.  50  Pac.  389:  Denigan  v.  San  Fran- 
ctaco  San.  Union,  127  Cal.  142,  50  Pac.  390. 

Uut  it  takes  other  evidence  than  mere 
words  to  establish  a  gift.  There  must  be  a 
delivery  or  its  equivalent. 

Daniel  V.  Smith,  64  Cal.  346,  30  Pac  575, 
75  Cal.  547,  17  Pac.  683 :  Basket  v.  Haxsell, 
107  U.  S.  602,  27  L.  ed.  500.  2  Sup.  Ct.  Kep. 
415;  bow  V.  (tould  A  C.  Silver  Min.  Oo.  31 
Cal.  62!) ;  ZeUer  v.  Jordan,  106  Cal.  143,  38 
Pac.  640. 

Death  before  completion  of  a  gift  by  deliv- 

ei-y  will  operate  as  a  revocation. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1016; 
Trvsteca  of  Permanent  Fund  v.  Hall,  43  III. 
App.  530 ;  'ficenty-Third  Street  Baptist 
Church  V.  Cornell,  117  N.  Y.  601,  6  I*  R.  A. 
aor.  23  N.  E.  177. 

So  long  as  anything  remains  to  be  done  to 
complete  a  gift  it  may  be  revoked  by  the 
donor. 

14  Am.  A  Ent;.  Enc.  Taw,  2d  ed.  p.  1016; 
Ruiz  V.  Uow,  113  Cal.  400,  45  Pac:  807. 
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When  J.  W.  Smith  last  closed  his  eyes 
upon  this  world,  the  alleged  gift  was  not 
oomplete. 

Can  it  be  possible,  therefore,  that  a  deliv- 
ery afterwards,  but  before  death  succeeded 
the  stupor,  is  of  any  legal  effect  or  value  to 

complete  the  gift  or  give  it  vitality? 

Hart  V.  Kctchum,  121  Cal.  426,  53  Fac' 
931;  Knight  v,  Tripp,  121  Cal.  674,  54  Pac 
2ti7. 

A  mere  intention  to  give  is  a  nullity.  * 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1017. 

Such  a  gift  IB  presumptively  illegal,  and 
the  burden  is  upon  the  donee  to  overcome  it 
by  clear  and  puitive  testimony. 

14  Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  1036 ; 
Btevart't  K^tate,  137  Pa,  175,  20  Atl.  564; 
CoUina  v.  CoUins  (N.  J.  Eq.)  15  Atl.  849; 
Hhirley  v.  Shirley,  92  Cal.  44,  27  Pac.  1097 ; 
M'hite  V.  Warren,  120  Cal.  327,  49  Pac.  129, 
62  Pac.  723;  Denigan  v.  Hibemia  Bav.  £ 
L.  Soe.  121  Cal.  137,  59  Pac,  389. 

An  admission  by  the  donor,  although  evi- 
dence to  t>e  wei^ticU  by  the  jury  as  tending 
to  establish  a  gift,  is  not  in  itai^  suflioient 
proof  of  the  gift. 

Rooney  v.  Minor,  56  Vt.  527. 

iiesara.  Oalpln  &  Bolton  and  Xi.  8.  B. 
Sawyer  for  defendants  in  error. 

De  Haren,  District  Judge,  delivered  the 
c^inion  of  the  court: 

This  was  an  action  at  law,  in  the  form  of 
replevin,  to  recover.  190  bonds  of  the  Cali- 
fornia &  Nevada  Railroad,  of  the  alleged 
value  of  $50,000.  A  jury  trial  was  ex- 
pressly waived  by  the  parbes,  and  the  cause 
was  tried  by  the  circuit  court  without  a 
jury,  and  upon  such  trial  the  court  found: 

"  (2)  The  plaintiff  on  the  26th  day  of  Sep- 
tember, IMO,  was,  ever  since  has  been,  and 
still  is  the  owner  and  entitled  to  possession 
of  the  property  described  in  the  oomplaint; 
and  said  property  was  at  all  of  said  dates 
and  times  of  the  value  of  forty-seven  thou- 
sand five  hundred  dollars  ($47,500).  The 
defendants  at  all  said  dates  and  times  un- 
lawfully withheld  and  now  retain  the  pos- 
session of  said  property  described  in  plain- 
tiff's oomplaint  from  Uie  possession  of  the 
plaintiff.'^ 

As  a  conclusion  of  law  from  this  and  other 
findings  not  necessary  to  refer  to,  the  court 
found  that  the  plaintiff  was  entitled  to  re- 
cover from  defendante  the  possession  of  the 
bonds  described  in  the  complaint,  and  judg- 
ment was  thereupon  entered  in  his  favor  and 
against  the  defendants  in  accordance  with 
such  conclusion  of  taw.  The  case  is  brought 
here  on  writ  of  error  1^  the  defendant  C.  K. 
King,  as  administrator  of  the  estato  of  J.  W. 
Smith,  deceased.  There  are  fifteen  formal 
assignments  of  error,  all  directed  against 
the  flndings  of  fact,  and  the  judgment  based 
upon  such  findings.  With  the  exception  of 
the  first,  relatinit  to  the  citizenship  of  the 
parties,  and  which  is  not  insisted  upon  by 
the  plaintiff  in  error,  the  assignments  of  er- 
ror really  present  but  two  questions,  stated 
in  different  form;  one  challenginff  the  legal 
sufficiency  of  the  evidence  to  justify  the  find- 
ing above  set  out,  and  the  other  the  'suffi- 
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ctency  of  the  findings  to  sustain  the  judg- 
ment. There  is  in  the  record  a  bill  of  ex- 
ceptions containing  the  evidence  given  upon 
the  trial,  and  which  also  shows  that  an  ex- 
ception to  the  above  finding  was  taken  by 
the  plainUff  in  error,  upon  the  ground  of  the 
insuflicieney  of  the  evidence  to  support  it. 
One  of  the  assignments  of  error,  and  the 
only  one  which  need  be  noticed,  is  as  fol- 
lows: "That  the  court  erred  in  finding  that 
the  evidence  was  sufficient  to  show  that 
plaintiff  was  at  any  of  the  times  mentioned 
in  the  complaint  the  owner  or  entitled  to  the 
posseesion  of  the  property  described  in  the 
complaint^  or  any  part  thereof." 

I.  It  is  urged  by  the  defendant  in  error 
that  this  assignment  of  error  presento  a 
question  of  fact,  which  this  court  has  no 
power  to  review,  and,  as  we  understand  the 
argument,  that  the  evidence  contained  in  the 
bill  of  exceptions  cannot  be  examined  for  the 
purpose  of  detormining  whether  the  finding 
excepted  to  is  sustained  1^  any  legal  evi- 
dence. We  do  not  understand  that  uie  rule 
is  as  broad  as  this  contention.  The  finding 
that  the  plaintiff  in  the  action  is  the  owner 
and  entitled  to  the  posseasion  of  the  property 
described  in  the  complaint  is  clearly  a  gen- 
eral finding  of  Uie  ultimate  facts  of  owner- 
ship and  right  of  possession,  and  is  conclu- 
sive here,  unless  there  was  an  entire  want  of 
evidence  upon  whidi  to  base  it.  The  7th 
Amendment  to  the  ConsUtution  declares 
that  "in  suits  at  common  law,  where  the 
value  in  controversy  shall  exceed  $20,  the 
right  of  trial  by  jury  shall  be  preserved, 
and  no  fact  tried  by  a  jury  shall  be  tfther- 
wiae  re-examined  in  any  court  of  the  United 
States  than  according  to  the  rules  of  the 
common  law." 

Section  049,  Eev.  Stot.,  provides:  *'Ib- 
sues  of  fact  in  civil  cases  in  any  circuit  court 
may  be  tried  and  determined  by  the  court, 
without  the  intervention  of  a  jury,  whenever 
the  parties  or  their  attorneys  of  record  file 
with  the  clerk  a  stipulation  in  writing  waiv- 
ing a  jury.  The  finding  of  the  court  upon 
the  facts,  which  may  be  either  general  or 
special,  shall  have  the  same  effect  as  the  ver- 
dict of  a  jury." 

The  findings  of  the  court  when  a  jury  has 
been  waived  having,  under  the  statute,  the 
Bame  effect  as  the  verdict  of  a  jury,  it  fol- 
lows that  such  findings  cannot  be  otherwifie 
re-examined  "than  according  to  the  rules  of 
the  common  law;"  that  is  to  say,  either  by 
the  "granting  of  a  new  trial  by  the  court 
where  the  issue  was  tried,  or  to  which  the 
record  was  properly  returnable,  or  by  the 
award  of  a  ventre  facias  de  novo  hj  an  ap- 
pellate court  for  some  error  of  law  which 
intervened  in  the  proeeedines."  Parsons  v. 
Bedford,  3  Pet.  433,  7  ed.  732;  Miller  v. 
Brooklyn  L.  Ina.  Co.  12  Wall.  285,  20  L. 
ed.  398:  Uathawiv  v.  First  Nat.  Bank,  134 
U.  S.  494,  33  L.  ed.  1004,  10  Sup.  Ct.  Rep. 
60S,  wan  an  action  at  law  tried  by  a  United 
Star^  circuit  court  without  a  jury,  and 
brought  to  the  Supreme  Court  on  writ  of  er- 
ror. Some  of  the  aasignmento  of  error  as- 
sailed certain  findings  of  the  court  as  not 
sustained  by  the  evidence*  aiui^in  passing 
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upon  the  question  so  presented  the  Supreme 
Court  said:  "The  first  three  aBsignments  of 
error  allege  errors  merely  in  the  nndings  of 
fact  by  the  court.  Those  errors  are  not  sub- 
ject to  revision  hy  this  court  if  there  was 
any  evidence  upon  which  such  findings  could 
be  made." 

In  titanley  v.  Albany  County,  121  U.  S. 
535,  30  L.  ed.  1000,  7  Bup.  Ct.  Rep.  1234,— 
a  case  in  which  the  same  (question  was  in- 
volved,— the  rule,  without  ita  qualification, 
was  thus  stated  by  the  Supreme  Court: 
"\\lieTe  a  ease  is. tried  by  the  court  without 
a  jury  its  findings  upon  questions  of  fact  are 
conclusive  here,  it  matters  not  how  convinc- 
ing the  argument  that  upon  the  evidence  the 
findings  should  have  been  different."  See 
also  Ifyan  v.  Carter,  93  U.  S.  78,  23  L.  ed. 
807;  Hepburn  v.  Dubois,  12  Pet.  345,  9  L. 
ed.  nil;  Zeller  v.  Eckert,  4  How.  289,  11 
L.  ed.  079. 

The  law  as  declared  in  the  forcing  cases 
is  the  rule  by  which  this  court  must  be  gov- 
erned in  the  matter  now  before  it.  The  judg- 
ment of  a  circuit  court  of  the  United  States 
in  an  action  at  law  can  only  be  reviewed  in 
the  circuit  court  of  appeals  by  writ  of  er- 
ror. Section  6  of  the  act  of  March  3,  1891, 
establishing  circuit  courts  of  appeals  (2ti 
Stat,  at  L.  82(1).  This  writ  brings  up  for 
review  only  errors  of  law  apparent  on  the 
face  of  the  record;  and  for  this  reason,  and 
also  because  of  the  7th  Amendment  to  the 
Constitution,  and  S  349  of  the  Revised  Stat- 
utes, the  circuit  court  of  appeals,  in  the 
decision  of  a  case  on  writ  of  error,  is  neces- 
sarily confined  to  the  consideration  of  ques- 
tions of  law  arising  upon  the  record.  Hill 
V.  Woodherry,  1  C.  C,  A.  206>  4  U.  S.  App. 
68,  49  Fed.  138;  Graham  v.  Earl,  34  C.  C. 
A.  207,  48  U.  S.  App.  691,  92  Fed.  155; 
Syracuse  Txop.  v.  Rollins,  44  C.  C.  A.  277, 

104  Fed.  958.  This  rule,  however,  when 
properly  understood,  does  not  deny  to  that 
court  the  right  to  inquire  whether  there  is 
any  evidence  to  support  a  finding;  for 
when  a  fact  is  found  upon  no  evidence  what- 
ever, and  the  reeonl  snows  that  the  finding 
was  excepted  to  upon  that  ground,  an  error 
of  law  is  presented.    The  Francis  Wright, 

105  U.  S.  381,  sub  nom.  Duncan  v.  The  Fran- 
cis Wright,  26  L.  ed.  1 100 ;  The  City  of  Neto 
York,  147  U.  S.  72,  sub  nom.  Alexandre  v. 
Machan,  y7  L.  ed.  84.  13  Sup.  Ct.  Rep.  211; 
Laing  v.  Rigney,  160  U.  S.  531,  40  L.  ed.  525, 
13  Sup.  Ct.  Rep.  3(t6;  Mason  t.  Lord,  40  N. 
Y.  470.  In  the  ease  last  cited  it  was  said 
by  Qrover,  J.:  "An  appeal  to  this  court 
can  only  be  taken  upon  the  law.  The  oues- 
tion,  then,  is  whether  finding  a  fact  witnout 
any  evidence  to  sustain  it  is  an  error  of 
law.  The  statement  of  the  question  would 
seem  to  suggest  the  answer:  A  finding  of 
facts  must  always  be  based  upon  evidence, 
and,  where  none  is  given  tending  to  show  an 
affirmative  fact,  it  is  contrary  to  law  to  find 
such  fact  against  a  party  traversing  it." 

The  Francis  Wright,  105  U.  S.  387.  sub 
nom.  Dunoon  t.  The  Praneie  Wright,  26  L. 
ed.  1101,  was  a  cause  in  admiralty,  and  it 
was  held  in  that  case  that  the  act  of  Feb- 
ruaiy  16,  1875  (18  Stat,  at  L.  315).  limited 
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the  appellate  jurisdiction  of  the  Supreme 
Court  m  admiralty  causes  to  a  review  of 
"questions  of  law  arising  on  the  record." 
The  courts  however,  added:  "It  is  undoubt- 
edly true  that  if  the  circuit  court  neglects 
or  refuses,  on  request,  to  make  a  finding  one 
way  or  the  other  on  a  question  of  fact  ma- 
terial to  the  determination  of  the  cause, 
when  evidence  has  been  adduced  on  the  sub- 
ject, an  exception  to  such  refusal,  taken  in 
time,  and  properly  presented  by  a  bill  of 
exceptions,  may  be  considered  here  on  appeal. 
So,  too,  if  the  court,  against  remonstrance, 
finds  a  material  fact  which  is  not  supjiorted 
by  any  evidence  whatever,  and  exception 
is  taken,  a  bill  of  exceptions  may  be  used 
to  bring  up  for  review  the  ruling  in  that 
particular.  In  the  one  case  the  refusal  to 
find  would  be  equivalent  to  a  ruling  that 
the  fact  was  immaterial;  and  in  the  other, 
that  there  was  scMne  evidence  to  prove  what 
is  found,  when  in  truth  there  was  ncme. 
Both  these  are  (Questions  of  law,  and  proper 
subjects  for  review^  in  an  appellate  court." 

The  Supreme  Court,  in  Hepburn  v.  Du- 
bois, 12  ret.  345,  9  L.  ed.  1111,  in  discussing 
the  effect  of  a  verdict,  and  to  what  extent 
the  evidence  upon  which  it  was  based  may 
be  considered  upon  a  writ  of  error,  said 
"that  where  the  evidence  in  a  cause  conduces 
to  prove  a  fact  in  issue  before  a  jury,  it  is 
competent  In  law  to  establish  such  fact.  A 
jury  may  infer  any  fact  from  such  evidenc* 
which  the  law  authorizes  a  court  to  infer 
on  a  demurrer  to  the  evidence.  After  a  ver- 
dict in  favor  of  either  party  on  the  evidence, 
he  has  a  right  to  demand  of  a  court  of  error 
that  they  look  to  the  evidence  only,  for  only 
one  purpose,  and  with  t3ie  single  eye  to  aaoar^ 
tain  whether  it  was  competent  in  law  to  au- 
thorize the  jury  to  find  the  facta  wfaidi 
make  out  the  right  of  the  party  on  a  part  or 
the  whole  of  his  case." 

•And  in  Laing  v.  Rigney,  160  U.  S.  631,  40 
L.  ed.  625,  10  Sup.  Ct.  Rep.  366,  the  judg- 
ment of  the  supreme  court  of  New  York  was 
reversed  on  error  because  a  material  fact 
upon  which  the  judgnIe^t  was  based  was 
without  any  evidence  to  sustain  it.  We 
think,  therefore,  that,  upon  the  exceptions 
to  the  findings  and  the  assignment  of  error 
above  set  out,  we  can  look  into  the  bill  of 
exceptions  for  the  purpose  of  ascertaining 
whether  there  was  any  evidence  before  the 
circuit  court  having  a  legal  tendency  to  prove 
the  facts  found  by  that  court.  The  matter 
in  issue  related  to  the  ownership  of  the  bonds 
descrihed  in  the  complaint  The  defendai^ 
in  error  claims  title  by  gift  from  his  deceased 
father,  J.  W.  Smith.  The  plaintiff  in  error 
contends  that  no  such  gift  was  ever  made, 
and  claims  the  bonds  as  the  administrator 
of  the  estate  of  the  said  J.  W.  Smith.  The 
evidence  contained  in  the  bill  of  exceptions 
shows  that  at  the  time  the  gift  is  alleged 
to  have  been  made  on  August  16,  1896,  the 
bonds  were  held  by  Abner  Doble  in  escrow, 
under  an  wreement  by  which  they  were  to 
be  delivered  to  one  V.  M.  Smith  upon  pay- 
ment of  a  stipulated  sum  of  money.  The 
rights  of  F.  M.  Smith  under  this  agreement 
expired  October  25,  1805.       course,  during 
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the  time  they  were  in  escrow  there  could  be 
no  manual  delivery  of  the  bonds  to  the  de- 
fendant in  error,  and  the  evidence  shows  they 
were  not  in  fact  delivered  to  him  by  Doble 
until  November  14,  1885.  J.  W.  Smith,  the 
Allied  donor,  died  on  Novonber  15,  1895, 
■and  for  n  da^  or  two  previous  to  his  death 
was  unconscious.  In  support  of  his  title 
the  defendant  in  error  offered  in  evidence 
a  bit!  of  sale  to  himself  of  the  bonds  in 
4]uestion,  dated  August  15,  1805,  with  proof 
tending  to  show  that  the  same  was  signed 
and  delivered  to  him  by  J.  W,  Smith.  This 
Instrument  recited  that  the  bonds  were  sold 
to  the  defmdant  {n  error  "subject  to  the 
•option  given  to  F.  M.  Smith,  which  I  also 
assign  to  C.  H.  Smith."  Upon  the  question 
of  t£e  delivery  of  the  bonds,  Doble  testified, 
in  substance,  that  it  was  his  impression  that 
-J.  W.  Rmith,  a  short  time  before  his  death, 
told  him  that  they  belonged  to  the  defendant 
in  error,  and  to  deliver  Uie  same  to  him,  and 
the  witness  added,  "I  think  that  oonversa- 
tion  was  fhe  groundwork  of  my  delivering 
the  bonds  to  his  son."  Tn  addiUon  to  this, 
other  witnesses  testified  to  declarations 
made  by  J.  W.  Smith  during  his  last  siuk- 
ness,  and  after  August  16,  1806,  to  the  effect 
that  he  had  given  the  bonds  to  the  defendant 
in  error.  It  cannot  be  said  that  this  evi- 
dence has  no  legal  tendency  to  prove  a  gift 
of  the  bonds  to  the  defendant  in  error.  The 
fact  that  they  were  actually  delivered  to  him 
while  the  donor  was  in  a  stato  of  uncon- 
sciousness does  not  affect  the  question,  if  in 
tact  the  direction  to  deliver  them  to  the  de- 
fendant in  error  was  given  by  the  donor 
while  he  was  capable  of  transacting  busi- 
ness, and  for  the  purpose  of  consummating 
the  gift.  Our  conclusion  upon  this  point 
is  that  there  was  evidence  tending  to  show 
that  defendant  tn  error  Is  the  owner  of  the 
<bonds  in  controversy,  and  that  he  acquired 
title  thereto  by  gift  from  his  father. 

2.  The  findings  are  sufficient  in  law  to 
support  the  judgment.  This  is  so  clear  that 
no  discussion  of  the  question  is  necessary. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed; the  mandate  to  issue  forthwith. 


PACIFIC  POSTAL  TEJjEGRAPH  CABLE 
C0MPA2^Y, .  Plff.  in  Brr., 

V. 

BANK  OF  PALO  ALTO. 
(48  C.  C.  A.  418, 109  Fed.  366.) 

1.  A  «el«|Enipb  oompmiir  \m  limbic  for 
loasei  caused  bj  a  folse  telegram  wilfully 
transmitted  by  an  operator  employed  In  Its 
ofilce,  directing  a  bank  to  pay  mon^  on  ac- 
count of  a  correspondent  bank. 

a.  Conmiiel  feea  expeadeA  la  wod  faith 
1b  an  effort  to  reeover  the  moaer  are 
not  properly  part  ot  the  damages  to  be  re- 

NoTK. — -A s  to  liability  of  telegraph  company 
tot  wilful  act  of  Its  agent  in  sending  false  mes- 
«age.  sec*.  In  this  series,  McCord  v.  Western  U. 
Teteg.  Co.  (Minn.)  1  L.  B.  A.  143. 
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covered  from  a  telegraph  company  by  a  bank 
which  has  been  laduood  to  pay  out  money  by 
a  false  telegram  forwarded  by  an  employes  of 
the  company,  either  at  common  law  or  under 
K  statute  allowing  as  damages  for  the  conver- 
sion of  property  a  fair  compensation  for  the 
money  properly  expended  In  pursuit  ot  It. 

(Hay  0,  1901.) 

ERBOR  to  the  Circuit  (3ourt  of  the  Unit- 
ed SUtes  for  the  Northern  District  of 
Caifornia  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages from  defendant  because  of  money  er- 
roneously paid  out  by  plaintiff  in  response 
to  a  forged  telegram  sent  by  one  of  defend- 
ant'* agents.  Affirmed. 

Statement  1^  Sawler,  District  Judge: 
Upon  the  mal  ol  Uiis  case  the  court 
found,  among  other  things:  That  on  De- 
cember 27,  1808,  and  for  si»ne  time  prior 
thereto,  one  Lee  B.  Minkler  was  in  the  em- 
ploy of  the  defendant,  as  an  operator,  at  its 
office  in  the  city  and  county  of  San  Francis- 
co, and  as  such  it  was  the  duty  and  within 
the  scope  of  his  employment  to  send  mes- 
sages from  the  office  of  the  company  at  San 
Francisco.  That  said  company  was  known 
to  the  pulilic  and  to  the  plaintiff  to  be  oper- 
ating a  line  of  telegraph  wires  for  the  gen- 
eral transmission  of  messages  between  the 
city  of  Loe  Angeles,  state  of  California,  and 
the  city  and  county  of  San  Francisco,  and 
between  the  last-named  place  and  the  town 
of  Palo  Alto.  That  prior  to  said  date,  and 
while  the  said  Minkler  was  as  aforesaid  in 
the  employ  of  defendant,  the  said  Minkler 
made  and  entered  into  a  criminal  ctMisplracy 
with  cme  Byron  Hall  Barclay  for  the  pur- 
pose of  cheating  and  defrauding  the  plain- 
tiff by  causing  the  transmission  of  the  false 
telegraphic  order  hereinafter  mentioned, 
and  for  that  purpose,  and  in  pursuance 
thereof,  and  to  that  end,  the  said  Minkler 
did  on  said  date  make  criminal  use  of  the 
instruments  and  wires  of  the  defendant,  and 
caused  to  be  transmitted  over  the  same, 
and  to  be  delivered  to  plaintiff,  the  tele- 
graphic message  hereinaft^  referred  to; 
that  in  transmitting  the  said  false  message 
the  said  Minkler  acted  in  criminal  violation 
of  his  duties  as  such  operator,  and  the  de- 
fendant had  no  notice,  knowledge,  or  inftH^ 
mation  of  the  con6pira<7  aforesaid,  or  of  the 
carrying  out  of  the  same^  or  of  the  inten- 
tion of  said  Minkler  to  perpetrate  said,  or 
any.  fraud  upon  the  plaintiff,  except  as  the 
same  was  known  to  said  Minkler.  That  all 
of  said  Minkler's  conduct,  acta,  and  doings 
aforesaid  were  wholly  wilful,  criminal,  and 
in  absolute  violation  of  his  duties  as  an 
operator  or  employee  of  the  defendant,  ex- 
cept that,  if  the  said  tel^ram  had  been 
genuiue,  it  would  have  been  within  the  scope 
of  said  Minkler's  employment  to  transmit 
the  same  fn  the  manna*  in  which  he  did. 
That  on  said  di^  said  Minkler  transmitted 
from  San  Francisco  to  plaintifl^t  F^oiAI- 
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to,  a  false  telegraphic  message  in  the  words 
and  figures,  to  wit: 

Sent  hj  M.   Received  by  Ma.    15,  paid. 
Dated,  Los  Angeles,  27.   Received  at  Palo 
Alto  Dec.  n,  1898. 
To  Hank  of  Palo  Alto: 

Please  pay  Harry  L.  Cator  eight  hundred 
and  forty  dollars.  Waive  i<^tiflcation. 
We  mnit  to-day. 

Parmers'  and  Merchants'  Bank. 

That  said  message  was  uat  by  said  Mink- 
ler,  while  he  was  on  duty  as  an  opmtor  of 
defendant,  upon  an  instrument  belonging  to 
and  in  the  office  of  defendant  in  San  Fran- 
Cisco,  over  one  of  defendant's  wires,  connect- 
ing its  oiKce  in  San  Francisco  with  its  of- 
fice in  Palo  Alto,  was  received  by  an  oper- 
ator of  defendant  in  defendant's  oflice 
in  the  last-named  town  upon  one  of  de- 
fendant's instruments  in  the  last-named  of- 
fice, and  was  transcribed  and  delivered  to 
plaintiff  by  defendants'  operator  at  Palo 
Alto.  That,  for  the  purpose  of  inducing 
plaintiff  to  part  with  its  money,  Miukler 
caused  one  Byron  Hall  Barclay  to  present 
himself  to  plaintiff  at  its  place  of  business 
at  Paio  Alto,  and  represent  to  plaintiff  that 
he  was  the  party  named  as  Harry  L.  Cator, 
and  was  entitled  to  receive  the  payment  of 
said  sum  of  money,  and  the  said  Barclay  so 
represented  to  the  plaintiff.  That  said  rep- 
resentations were  falae,  and  were  known  by 
Minkler  and  Barclay  to  be  false.  That,  be- 
lieving said  message  to  be  true  and  genuine, 
and  acting  upon  the  same,  the  plaintiff  paid 
to  Barclay  on  the  27th  day  of  December, 
1898,  the  sum  of  $840  thereon.  That  plain- 
tiff thereafter,  on  the  28th  day  of  December, 
1898,  first  learned  that  said  r^resentations 
were  false,  "and  thereupon  was  compelled  to 
and  did  immediately  employ  counsel  to  ad- 
vise and  direct  plaintiff  in  the  pursuit  and 
recovery  of.  and  to  pursue  and  recover,  on 
behalf  of  plaintiff,  the  said  property  fraud- 
ulently converted  as  aforesaid  by  defendant. 
That  plaintiff  properly  expended  in  the  pur- 
suit of  said  property  as  aforeeaid,  and  has 
paid  for  counsel  fees,  the  sum  of  $250,  $7.59 
tor  tel^aph  and  telephone  messages.  $18.05 
for  traveling  expenses,  and  $2.70  for  copy- 
ing. That  all  of  said  sums  are  reasonable, 
and  were  necessarily  and  properly  expended 
by  plaintiff  in  pursuit  of  said  property. 
,  .  .  That,  by  reason  of  the  premises, 
plaintiff  has  been  and  is  damaged  in  the  sum 
of  $840,  United  States  gold  coin,  with  legal 
interest  thereon  from  i)ecember  27,  1898, 
and  also,  try  way  of  special  damages,  in 
'  said  sum  of  $278.^4,  properly  expended  in 
pursuit  of  said  pr(^rty  as  aforesaid," — 
and  rendered  judgment  foT  said  amount. 
103  Fed.  841. 

Arjfued  before  Gilbert  and  Rosb,  Circuit 
Judges,  and  Hau-ley,  District  Judge. 

Uenara.  Uoyd  ft  Wood,  for  plaintiff  in 
error: 

A  corporaUon  is  not  respcmsible  for  the 
crimes  of  its  servants. 

8t€jiheti9on  V.  Southern  P.  Co.  93  Cal. 
S4  L.  R.  A. 


.'i5S,  15  L.  R.  A.  475.  29  Pac.  234;  Mott  t. 
Coneumera'  loe  Co.  73  N.  Y.  543;  Rounds  v_ 
Ihshtimre,  L.  d  W.  R.  Co.  64  N.  Y.  129,  21 
Am.  Rep.  507;  Aycrigg  v.  Jievo  York  d  B.  R. 
Co.  30  N.  J.  L.  460;  Snyder  v.  Bannibal  A 
St.  J.  R.  Co.  60  Mo.  413;  Coagrove  v.  Ogden^ 
49  N.  Y.  257,  10  Am.  Rep.  361;  Botce  v. 
yetrvmrch,  12  Allen,  49;  Little  Miomi  R. 
Co.  V.  Wetmorc,  19  Ohio  St.  110,  2  Am.  Rep. 
273;  Vanderbilt  v.  Richmond  Tump.  Co.  Z 
N.  Y.  479,  51  Am.  Dec.  316;  laaaca  v.  Third 
Ave.  R.  Co.  47  N.  Y.  122,  7  Am.  Rep.  418; 
ifnli  V.  Lord,  30  N.  Y.  381,  100  Am.  Dec 
448;  Foster  v.  B»aea  Bank,  17  Mass.  479, 
9  Am.  Dec.  168;  Ifoore  v.  San&ome,  2  Midi. 
520,  59  Am.  Dec.  209;  Round$  v.  Detatcarer 
L.  <i  W.  R.  Co.  64  N.  Y.  134,  21  Am.  Rep. 
5J)7. 

The  managing  t^cers,  or  those  to  whtHik 
the  direction  of  the  corporate  affaira  is  in- 
trusted, may  bind  the  corporation  and  in- 
cur liabilitiee  on  its  behalf,  in  nunaeroaa 
ways,  which  cannot  be  allowed  to  subu^i- 
nate  and  inferior  employees. 

(toodspeed  v.  Boat  Baddam  Bank^  S£ 
Conn.  530,  53  Am.  Dec.  430;  Maynard  t. 
Fireman's  Fund  Ins.  Co.  34  Cal.  40,  91  Am. 
Dec.  672;  McCord  v.  We«(em  V.  Teleg.  Co. 
39  Minn.  181,  1      R.  A.  143.  39  N.  W.  315. 

Mr.  JToMph  Hntekliuon,  for  defendant 
in  error : 

A  principfd  Is  liable  to  third  parties  for 
torts  committed  1^  his  agent  in  the  course 
of  bis  employment. 

Williams  v.  I'vllman  Palaoe  Gar  Co.  40 
I^a.  Ann.  87,  3  So.  631;  Bank  of  California 
r.  Weniem  U.  Tcleg.  Co.  62  Cal.  280;  Uo- 
Oord  V.  Western  U.  Teleg.  Co.  39  Minn.  181, 
1  L.  R.  A.  143,  39  N.  W.  315;  Elwood  T. 
Western  U.  Teleg.  Co.  45  N.  Y.  649,  6  Am. 
Rep.  140;  Warren  Scharf  Asphalt  Paving 
Co.  V.  Oon%meroial  Hat.  Bank,  38  C.  C.  A. 
108,  97  Ved.  181;  Trahing  v.  California 
Vav.  (f  Improv.  Vo.  121  Cal.  137,  53  Pac 
644;  Croswell,  Electricity,  art.  424;  Thomp- 
son, Electricity,  art.  14(1;  Western  V.  Teleg. 
Co.  V.  Graham,  1  Colo.  230,  0  Am.  Rep.  136; 
Huffcutt.  Cases  in  Agency,  p.  306. 

The  telegraph  business  is  in  many  respects 
different  from  ai^  other  business. 

Crosswell,  Electricity,  art.  10. 

One  who  receives  a  telegram  whliA,  ow- 
ing to  the  negligence  of  the  telegraph  com- 
pany, is  false,  is  invariably  permitted  to 
maintain  an  action  against  the  telegraph 
company  for  the  loss  which  he  sustains 
through  acting  upon  that  telegram. 

Gray,  Communication  by  Telegraph,  art. 
72;  Aeip  York  £  N.  H.  R.  Co.  v.  Schuyler, 
34  N.  Y.  30;  Armour  t.  UicMgan  O.  A.  Co. 
65  N.  Y.  Ill,  22  Am.  Rep.  603;  Bank  of 
Batavia  r.  New  York,  L.  E.  d  W.  R.  Co. 
106  N.  Y.  195,  60  Am.  Kep.  440.  12  N.  E. 
433;  Phillips  v.  Mercantile  Nat.  Bank,  140 
N.  y.  550,  23  L.  R.  A.  584,  35  N.  E.  892; 
Brooke  V.  2Veio  York,  L.  E.  d  W.  R.  Co.  108 
Pa.  529,  56  Am.  Rep.  235.  1  Atl.  206;  St. 
Louis  d  I.  M.  R.  Co.  V.  Lamed,  103  111.  293; 
Winhita  Sav.  Bank  v.  Atchison,  T.  «£  8.  F. 
B.  Co.  20  Kan.  619;  Bioua  City  d  P.  B.  Co. 
V.  First  Nat.  Bank,  10  Neb.  656,  35  Am. 
Rep.  488,  7  N.  W.  311;  Philadelphia  d  R.  R. 
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Co.  V.  Derby,  14  How.  468,  14  L.  ed.  502; 
Tftm*  cE  P.  R.  Co.  V.  Scoville,  27  L.  R.  A. 
170,  10  C.  C.  A.  470,  23  U.  S.  App.  606,  62 
Fed.  735. 

Aloncy  properly  expended  in  pursuit  of 
the  propeity  la  allowable  as  damages. 

Clinton  v.  Townsend,  46  How.  Pr.  42; 
Lothropv.  Golden  (Cal.)  67  Pac.  394;  Fair- 
banks V.  Williams,  58  Cal.  241;  Sherman 
T.  Finch,  71  Cal.  6fl,  11  Pac.  847;  Stanton 
V.  Frevch,  91  Cal.  274,  27  Pac.  657;  Arzaga 
v.  Villalba,  85  Cal.  191,  24  Pac.  656;  Kelly 
V.  McKibben,  64  Cal.  193;  Redington  v. 
yunan,  60  Cal.  032;  Laughlin  v.  Barnes,  76 
Mo.  App.  258;  Ah  Thaie  v.  Quan  Wan,  3 
Cal.  216;  Elder  v.  Kuiner,  97  Cal.  494,  32 
Pac  563;  Trapuall  v.  McAfee,  3  Met.  (Ky.) 
34,  77  Am.  Dec.  152. 

Attorneys'  fees  incurred  because  of  the 
suing  out  of  an  attachment,  and  to  get  rid 
of  the  lien,  are  a  necessary  expense,  and 
form  part  of  the  actual  damages  suffered. 

Sicift  V.  Flesancr,  39  Mich.  180;  Seay  v. 
Oreonicood,  21  Ala.  496;  Burton  v.  Smith, 
49  Ala.  293;  t'loumoy  r.  Lyon,  70  Ala. 
308. 

The  flame  principle  applies  to  injimctions. 
Wiltaon  r.  MoEvoy,  25  Cal.  170;  Prader 
V.  Purkett,  13  Cal.  588 ;  Porter  v.  Hopkins, 

63  Cal.  54;  Lambert  v.  Haskell,  80  Cal.  612, 
22  Pac.  327;  Ban  Diego  Water  Co.  v.  Pa- 
oiflo  Coast  8.  8.  Co.  101  Cal.  216,  35  Pac. 
651;  Owtisa  v.  Bachman,  110  Cal.  440,  42 
Peg.  910. 

Attornciys'  fees  incurred  in  defending  a 
malicious  prosecution  may  be  recovered  as 
part  of  the  damages. 

HoBtiM  V.  Bank  of  Btookton,  66  Cal.  123, 
4  Pac.  1106. 

Hawleyt  District  Judge^  delivered  the 
opinion  of  the  court: 

1.  The  vital  question  involved  in  this  case 
is  whether  or  not  a  telegraph  company  can 
be  held  responsible  in  damages  for.  the 
criminal  use  of  its  wires  and  instruments 
by  a  subordinate  employee^  to  wit,  a  tele- 
graph operator,  as  distin^shed  from  the 
manager,  agent,  or  supermtendrait  of  the 
business,  acting  in  pursuance  of  a  criminal 
conspiracy  with  an  outside  party,  and  in 
criminal  violaticm  of  the  duties  of  his  posi- 
tion and  employment.  This  question  and 
the  legal  principles  relating  thereto  are  to 
some  extent  unusual,  and  are  exceedingly 
interesting  and  important.  The  general 
rule  as  to  the  liability  of  a  corporation  for 
the  acts  of  its  agents,  servants,  or  employ- 
oee  acting  within  the  scope  of  their  authori- 
ty, and  in  the  performance  of  duties  r^u- 
larly  intrusted  to  them,  is  not  called  in 
iniesti(Mi.  In  a  certain  sense  it  may  be  said 
tnat  we  are  called  upon  to  deal  solely  with 
the  exceptions  to  the  general  rule.  In  an- 
ther sense  it  may  be  said  that  the  facts  pre- 
sent the  question  whether  tel^raph  corpo- 
rations and  companies  stand  upon  a  differ- 
ent plane  from  that  of  other  corporations 
and  companies  engaged  in  other  kinds  of 
business.  In  any  view  wbidi  may  be  taken, 
grave  responsibilities  are  involved.  The 
decision  in  this  case  must  be  rendered  with 
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reference  to  the  genei-al  principles  of  the 
law  1  elating,  by  analogy  or  otherwise,  to  the 
particular  facts  and  circumstances  of  this 
case,  in  order  to  reach  the  ends  of  justice 
and  right  between  the  parties.  If  there  are- 
no  decided  caises  which  march  up  to  the 
standard  of  authority,  binding  upon  this- 
court,  then  sound  reason,  which  is  the  soul 
of  the  taw,  must  assert  the  rule  which 
should  govern  and  control  cases  of  this- 
character.    The  business  of  telegraph  com- 

fianies  is  in  some  respects  different  in  its  re- 
ations  with  the  public  from  that  of  other 
corporations.  It  is  important  because  of  its- 
instantaneous  means  of  communication,  and 
liecauae  it  is  intended  to  influence  the  ac- 
tion of  the  party  to  whom  the  te.egram  is- 
directed.  Such  party  is,  in  most  cases,  com- 
pelled to  act  upon  the  telegram  which  he  re- 
ceives, and  has  a  right  to  trust  to  its  oor- 
rectness,  and  rely  upon  the  representation' 
made  upon  its  face  that  the  sender,  whose 
name  is  signed  to  the  message,  has  sent  that 
particular  telegram  to  the  paAy  named  in 
the  message.  In  these  particulars,  at  least, 
it  may  be  said  that  a  tel^aph  company, 
in  the  ^e  of  the  law,  stands  in  a  position 
of  its  own. 

Our  attention  has  been  called  to  numer- 
ous authorities  whwe  certain  principles  of 
law  have  been  announced  which,  if  not  con- 
trolling uDon  the  facts  of  this  case,  have 
more  or  lees  bearing  upon  the  real  issue 
herdn,  and  are  worthy  of  careful  considera- 
tion. They  have  all  been  examined  with 
care.  Many  of  them  will  not  be  cited,  and* 
but  few  need  be  reviewed.  There  are  but 
three  tcle^aph  cases  which  are  specially  re- 
lied upon,  namely.  Bank  of  California  v.. 
Western  U.  Teleg.  Co.  52  Cal.  280;  itcCord 
V.  Western  U.  Teleg.  Co.  39  Minn.  181,  1  L. 
U.  A.  143,  39  N.  W.  316;  Elieood  v.  West- 
em  U.  Teleg.  Co.  45  N.  Y.  649,  6  Am.  Rep. 
140.  It  is  proper  to  state  that  each  of 
these  cases  is  identical  with  the  case,  in 
hand,  in  this:  that  the  telegram  was  sent 
without  authority,  was  false  and  forged;, 
that  the  party  sending  it  committed  a  crimi- 
nal act;  that  the  telegram  upon  its  face  ap- 
peared to  be  genuine  and  true,  and  was  sent 
and  received  in  the  usual  ipanner,  and  was- 
calcnlated  and  intended  to  deceive  and  de- 
fraud the  bank  or  party  to  whom  it  was  di- 
rected. In  the  caae  of  Bank  of  California 
V.  Western  V.  Teleg.  Co.  62  Cal.  280, 
the  only  distinguishable  feature  in  the  facts 
from  this  case  is  that  the  te1e[:!Tam  was  not 
sent  by-  an  employee  of  the  telegraph  com- 
pany. In  that  case  one  Washburn  was  the- 
Bole  agent  of  the  telegraph  company  at  Co- 
lusa, California,  for  the  receipt  and  trans- 
mission of  despatches  over  its  tel^raph 
wires.  It  also  appears  that  he  was  at  ti\a.t. 
time  the  agent  for  Wells,  Fargo  &,  Co.'s  Ex- 
press, and  acted  as  the  agent  of  various  in- 
surance companies.  In  conducting  his  busi- 
ness he  had  in  his  employ  a  young  man  who- 
went  by  the  name  of  Crowell,  who  was  a 
telegraph  operator,  and,  in  the  line  of  his 
duties  ae  an  emplt^ee  of  Washburn,  had 
free  access  to  the  office  of  the  telegraph  com- 
pany, and  to  the  apparatus  therein  for 
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sending  despatches,  and  was  authorized  by 
Washburn  to  send  and  receive  despatches 
when  he  (Washburn)  was  absent.  Availing 
hiiu&elf  oi  this  authwity,  Crowell,  during 
Washburn's  absence,  wrote  out  and  sent 
over  the  wires  the  following  false  and  forged 
telegram: 

Colusa,  Jan.  19,  1875. 
To  the  Bank  of  California,  San  Francisco: 

Pay  Chas.  H.  Crowley  twelve  hundred  dol- 
lars, gold. 

[Signed]    W.  P.  Harrington,  Cashier. 

Harringt<ai  was  at  that  time  the  cashier 
of  the  CoTuaa  County  Bank,  and  well  known 
to  be  such  by  the  Bank  of  California.  Crow- 
ell sent  a  telegram  to  himself  at  San  Fran- 
cisco, and  then  went  to  San  Francisco,  and 
procured  the  services  of  a  friend  who  iden- 
tified him,  and  drew  the  money  from  tlie 
bank  and  disappeared.  The  court  held  the 
telegraph  company  liable.  It  is  true^  as 
claimed  by^laintiff  in  error,  that  the  case 
virtually  turned  upon  the  ground  that 
Washburn,  the  agent,  waa  n^lTgent  in  per- 
mitting Crowetl,  who  bad  no  auuiority  from 
the  telegraph  company,  to  have  access  to  the 
wires.  In  the  course  of  the  opinion  the 
court,  among  other  things,  said:  "If  the 
fraudulent  acts  committwl  by  Crowell  had 
been  done  by  Washburn,  the  defendant 
would  have  been  liable  to  an  action  on  the 
case.  ...  If  an  agent  of  a  tel^aph 
company,  whose  duty  it  is  to  send  eenuine 
'  messages,  shall  wilfully  and  fraudulently 
send  a  despatch  in  the  name  of  another,  this 
wrong  act  is  as  much  done  'in  the  course  of 
his  employment'  as  if  he  had  negligently 
sent  a  forged  message.  To  this  extent  the 
person  receiving  the  despatch  may  defwnd 
on  the  guaranty  of  Uie  company  that  their 
agent  u  faithful  and  honest;  and  be  is 
equally  damnifled,  whether  the  fraud  is 
committed  by  the  agent  directly,  or  is  suc- 
cessfully consummated  by  another  by  rea- 
son of  the  negligence  of  the  agent.  The 
agent  is  authorized  to  transmit  messages, 
and  the  transmission  of  a  false  message, 
whether  contrived  by  himself  or  contrived  by 
another,  and  aegligently  sent  by  him,  is 
within  the  course  of  his  employment. 
.  .  .  Washburn  was  engaged  in  his  mas- 
ter's business,  not  his  own.  It  was  part  of 
bis  duty  to  keep  Crowelt  from  using  the 
wires.  lie  failed  to  discharge  this  duty, 
and  the  principal  is  equally  responsible 
whether  the  placing  of  Crowell  in  charge 
was  a  'wrongful  act  committed  as  a  part  of 
the  transaction  of  the  business,'  or  was 
mere  negligence." 

In  UoCord  v.  Western  U,  Teteg.  Co.  39 
Minn.  181,  1  L.  R.  A.  143,  39  N.  W.  315,  the 
only  fact  which  distinguishes  the  case  from 
tliis  is  that  the  false  telcffram  was  sent  by 
the  local  agent  of  the  telegraph  company, 
instead  of  a  mere  employee  of  the  company. 
The  court  held  that  a  telegraph  company  is 
liable  for  the  fraud  and  misfeasance  of  an 
a^nt  intrusted  with  the  duty  of  transmit- 
ting messages  over  ita  line,  in  sending  a 
false  and  fraudulent  meuage  pr^wred  by 
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himself  to  a  party  who  received  the  same 
in  the  usual  course  of  business,  and  in  good 
fnith  acts  thereon  to  his  damage;  that 
whore  the  local  agent  of  a  telegraph  com- 
pany, who  was  also  agent  of  an  express 
company  at  the  same  place^  sent  a  forced 
despatch  to  a  merchant  in  a  neighboring 
city,  requesting  him  to  forward  mon^  to 
his  correspondent  at  the  former  place,  to  use 
in  buying  grain,  and  the  same  was  duly  re- 
ceived, and  the  money  in  good  faitli  ior- 
warded  by  express  in  response  to  Uie  teAe- 
gram,  but  was  intercepted  and  converted  to 
his  own  use  by  the  agmt,  the  transmission 
of  the  forged  despat^  was  the  proximate 
C4iu8e  of  the  loss;  and  that  the  cwporation 
was  liable,  though  an  action  might  also 
have  been  maintained  against  the  express 
company.  In  the  course  of  the  opinion  the 
court  said:  "The  principal  contention  of 
defendant  is,  however,  that  the  corporation 
is  not  liable  for  the  fraudulent  and  tor- 
Uooa  sot  of  the  agent  in  sending  the  message, 
and  that  tite  maxim  respondeat  wperior 
does  not  apply  in  such  a  case,  because  the 
agent,  in  sending  the  despateli,  waa  not  act- 
ing for  his  master,  but  for  himself  and 
atraut  bis  own  business,  and  was  in  fact  the 
sender,  and  to  be  treated  as  having  trans- 
cended his  authority,  and  as  acting  outside 
of  and  not  in  the  course  of  his  employment, 
nor  in  furtherance  of  bis  master's  business. 
But  the  rule  which  fastens  a  liability  uptm 
the  master  to  third  persons  tor  the  wron^ 
ful  and  unauthorized  act  of  bis  servant  is 
not  etmflned  solely  to  that  class  of  eases 
where  the  acts  cwnplained  of  are  done  in 
the  course  of  the  employment  in  further- 
ance of  the  master's  business  or  interest. 
.  .  .  The  defendant  selected  its  agent, 
placed  him  in  charge  of  its  business  at  the 
station  in  question,  and  autlunrized  him  to 
send  messages  over  Its  line.  Persons  re- 
ceiving de8pat<die8  In  the  usual  course  of 
business,  when  there  is  nothing  to  excite 
suspicion,  are  entitled  to  rely  upon  the  pre- 
sumption that  the  agents  intrusted  with  the 
performance  of  the  business  of  the  company 
have  faithfully  and  honestly  discharged  the 
duty  owed  by  it  to  its  patrons,  and  that  they 
would  not  knowingly  send  a  false  or  forged 
message;  and  it  would  ordinarily  be  tat  un- 
reasonable and  impracticable  rule  to  require 
the  receiver  oi  a  despatch  to  investigate  the 
question  of  the  int^ity  and  fidelity  of  the 
defendant's  agents  in  the  performance  of 
their  duties  oefore  acting.  Whether  the 
Agent  is  unfaithful  to  his  trust,  or  violates 
his  duty  to  or  disobeys  the  instructions  of 
tlie  company,  its  patrons  may  have  no 
means  of  knowing,  if  the  corporation  fails 
in  the  performance  of  its  duty  throru^  the 
neglect  or  fraud  of  the  agent  whom  it  has 
delegated  to  perform  It,  the  master  is  re- 
sponsible. It  was  the  business  of  the  agent 
to  send  despatches  of  a  similar  character, 
and  such  acts  were  within  the  scope  of  his 
employment,  and  the  plaintiff  could  not 
know  the  circumstances  that  made  Uie  par- 
ticular act  wrongful  and  unauthorized.  As 
to  him,  therefore,  it  must'be  deemed  the  act 
of  the  corporation.   Banlt,of  Californim  t. 
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Western  U.  Teleg.  Co.  52  Cal.  280;  Booth 
T.  Farmer^  d  M.  Nat.  Bank,  50  N.  Y.  400." 

In  Etaood  V.  Western  U.  Teleg.  Co.  45 
N.  Y.  549,  ii  Am.  Bep.  140,  the  only  distia- 
guiahable  facts  from  the  present  case  were 
that  the  message  was  delivered  to  ttie  tele- 
jp-aph  operator  by  a  third  party,  and  that 
the  question  as  to  whether  the  act  by  which 
the  plaintilF  was  iujured  was  a  wilful  wrong 
of  the  defendant's  operator  was  not  proper- 
ly before  the  court  for  decision.  The  court 
held  that  it  was  ^oss  negligence  in  the 
operator  at  a  tel^^aph  station  to  send  over 
the  wires  a  message  in  the  name  of,  and 
purporting  to  come  from  a  cashier  of,  a 
bank,  and  to  be  dated  at  another  station,  at 
the  request  of  a  party  known  to  the  operator 
not  to  be  such  cashier,  and  presenting  no 
«vidaice  of  authority  to  use  his  name,  which 
message,  addressed  to  a  banking  house,  held 
out  such  party  aa  entitled  to  credit  for  a 
large  amount;  and  this  negligence  occurs  so 
wiUiin  tiie  scope  of  the  employment  of  such 
operator  as  to  make  the  telegraph  company 
liable  to  the  person  to  whom  such  telegram 
was  addressed  for  the  damages  occasioned 
by  such  n^Iigence.  The  court,  in  the 
course  of  it3  opinion,  said:  "That  the 
sending  of  such  a  message  in  the  name  of 
the  cashier  of  a  hank,  at  the  request  of  the 
party  who  was  thereby  held  out  as  entitled 
to  credit  for  s  large  amount,  without  any 
evidence  of  bis  auuiority  to  use  the  name 
of  the  cashier, — it  bein^  dated  at  Erie, 
though  known  to  have  originated  at  Titus- 
ville, — was  an  act  of  gross  negligence,  is  too 
clear  to  admit  of  argument.  The  act  was 
done  in  the  direct  course  of  the  employment 
of  the  agent.  The  agent  was  placed  in  the 
oflice,  and  in  the  control  of  the  instruments, 
to  use  them  in  transmitting  messages  for  a 
compensation.  If  the  agent  performed  tiiat 
duty  in  a  negligent  manner,  whereby  the 
plaintiff  was  injured,  the  principal  is  clear- 
ly liable.  Transactions  of  the  most  impor- 
tant character  are  daily  carried  on  by 
means  of  telegraphic  communication,  and 
the  confidence  which  the  public  is  invited  to 
and  does  repose  in  the  care  with  which  the 
proprietOTS  of  these  linea  conduct  the  bosi* 
ness  Is  a  source  of  lar^  remuneratlcHi  to 
sucb  proprietors.  They  incur  a  correspond- 
ing degree  of  responsibility,  and  must  be 
held  to  the  exercise  of  such  care  and  caution 
as  it  is  in  their  power  to  employ,  in  order  to 
avoid  being  made  the  instrument  of  decep- 
tion and  fraud." 

}4otwithstanding  the  slight  difference  in 
the  facts  in  those  cases  mmi  Uie  one  In 
hand,  it  ts  difBcnlt,  under  the  rules  an- 
nounced therein  as  to  the  liability  of  a  tele- 
graph company,  to  distin^ish  them  from 
the  present  case  in  principle.  In  the  ac- 
tion brought  by  the  Bank  of  California,  the 
telegram  was  not  sent  by  the  agent  of  the 
telegraph  company,  nor  by  an  operator  em- 
ployed that  company.  It  is  not  as  strong 
a  case  against  the  company  as  is  presented 
by  the  nets  in  this  case.  Can  it  consist- 
ently bo  claimed  that  if  the  telegraph  com- 
pany in  that  case  had  employed  Crowell  as 
an  operator,  or  authorized  its  agent,  Wash- 
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bum,  to  employ  him,  that  it  would  thereby 
have  been  released  from  all  liability  because 
Crowell  was  a  mere  employee, — a  telegraph 
operator, — not  an  agent?  VVe  think  not. 
There  are  certain  lines  of  bu&iness  trans- 
acted by  the  telegraph  company, — as,  for  in- 
stance, the  purchase  of  goods  and  materials 
for  use  in  its  office, — where  the  company 
would  be  bound  by  acts  of  its  agent;  but 
the  seller  of  the  goods  could  not  hold  the 
company  liable  if  the  supplies  were  bought 
by  a  mere  employee,  without  showing  that 
he  was  authorized  to  make  such  purchases. 
But  the  principle  which  applies  to  such 
transactions  has  no  relation  to  the  business 
of  the  company  in  sending  despatches  over 
its  wires.  What  is  an  operator  employed 
for?  What  are  his  duties?  But  one  an- 
swer can  be  given,  vie.,  to  send  and  receive 
messages  in  the  regular  order  and  manner 
of  the  business.  Of  course,  it  is  his  duty 
to  send  true  messages,  not  false  ones  or 
forged  ones.  The  same  duty  rests  upon  the 
agent.  If  dther  the  agoit  or  the  operator 
should  manufacture  tele^ams  and  send 
them  over  the  company's  lines,  of  the  char- 
acter of  the  telegram  sent  in  the  present 
case,  they  would  be  acting  outside  of  the 
scope  of  their  authority.  But  both  would  btf 
acting  in  the  direct  course  of  their  employ- 
raent,  vis,,  transmitting  messages  over  the 
company's  lines.  The  company  is  held  lia- 
ble because  it  has  placed  its  agent  and 
operator  in  charge  of  its  appliances  and  in- 
struments for  the  transmission  of  despatch- 
es over  its  lines,  and  authorized  them  to  use 
the  same.  In  the  case  of  BliDOod  v.  West- 
ern Xj.  Teleg.  Co.,  it  was  a  mere  oper- 
ator, not  the  regular  agent  of  the  company, 
that  sent  the  fraudulent  despatch,  for  which 
the  company  was  held  liable.  The  court 
treated  the  operator  as  an  agent  of  the  com- 
pany for  the  purpose  of  sending  telegrams. 

It  is  contended  by  counsel  for  the  plain- 
tiff in  error  that  when  Minkler,  the  operator 
in  its  employ  for  the  purpose  of  transmit- 
ting messages,  criminally  used  its  applian- 
ces, he  was  not  acting  as  its  servant;  "that 
the  relation  of  master  and  servant,  as  to 
that  particular  act,  had  ceased  to  esist^  and 
it  is  inynaterial  that  he  used  the  instru- 
ment and  wires  of  plaintiff  in  error  in  order 
to  accomplish  his  criminal  purpose."  In 
support  of  this  contention  counsel  confident- 
ly rely  upon  the  principles  announced  in 
Htephenson  v.  Southern  P.  Co.  93  Cal.  558, 
561,  16  L.  R.  A.  475,  29  Pac.  234,  which  it  is 
claimed  are  directly  in  point,  and  conclusive 
of  the  question  involved  herein,  in  favw  of 
the  telegraph  company.  That  action  was 
brought  and  prosecuted  against  the  railroad 
corporation  to  recover  damages  for  an  in- 
jury alleged  to  have  been  caused  by  the  un- 
necessary and  wanton  act  of  the  engineer  of 
a  yard  engine,  who  was  an  employee  of  the 
railroad  corporation,  in  blowing  the  whistle 
and  moving  his  engine  in  such  a  manner  as 
to  ftiirhten  the  passengers  in  a  horse  street 
ear,  and  to  cause  One  of  them  (the  plaintiff) 
to  jump  out,  whereby  she  received  an  injury. 
The  court  held,  upon  the  particular  facts 
disclosed  by  the  recwd  in  that  cms,  that  the 

Digitized  byLaOOgIC 


716 


UiriTED  States  Ciscurr  Covbt  of  Aneaib. 


plaintiff  could  not  recover  damages  againat 
the  railroad  company  for  the  wrongful  and 
wanton  acte  of  ite  engineer,  because  he  "was 
not  acting  within  the  scope  of  his  employ- 
ment." If  an  agent  or  employee,  not  in  the 
line  of  his  duty,  or  within  the  scope  of  his 
agency  or  eiuploytnent,  does  an  act  wholly 
outside  of  the  ^aeral  business  of  the  cor- 
poration, and  in  no  manner  having  any  con- 
nection thM-ewith,  the  corporation  cannot 
be  held  liable  for  his  acts.  But  that  case 
does  not  decide  that  a  corporation  cannot 
in  any  case,  upon  any  atate  of  facts,  be  held 
liable  for  the  wanton  and  malicioua  acts  of 
agents  or  employees  while  engaged  in  the 
line  of  duty  tnej  were  eniployra  to  perform. 
"A  principal  is  responsible  to  third  persons 
for  the  negligence  of  his  agent  in  the  trans- 
action of  tiie  business  of  the  agency,  includ- 
ing wrongful  acts  committed  by  such  agent 
in  and  as  a  part  of  the  transaction  of  such 
businefis."  2  Deering,  Anno.  Code,  S  2.138; 
Story,  Agency,  I  452;  Reynolds  v.  Witts, 
13  ti.  C.  5,  16,  38  Am.  Rep.  678;  Brooke  v. 
Vev  York,  L.  rf  W.  R.  Co.  108  Pa.  530, 
M5.  Mfi,  uG  Am.  Rep.  235,  1  Atl.  200. 

In  Lake  Shore  d  if.  8.  R.  Go.  v.  Pren- 
tiot,  147  C.  S.  101,  109,  37  L.  ed.  97,  13  Sup. 
'Ct.  Rep.  201,  the  court  said:  "A  cwpora- 
tion  is  doubtless  liable,  like  an  individual, 
to  make  compensation  ior  any  tort  commit- 
ted by  an  agent  in  the  course  of  his  em- 
ployment, although  the  act  is  done  iirant4»i- 
ly  and  recklessly,  or  against  the  express  or- 
ders of  the  principal.  Philadetphia  <6  R. 
R  Co.  V.  Deriy,  14  How.  468,  14  L.  ed. 
502;  Jfcv  Jvrtiey  S.  B.  Co.  v.  Brockett,  121 
V.  S.  637,  30  L.  ed.  1040.  7  Sup.  Ct.  Rep. 
103!);  Howe  v.  Neicmarch,  12  Allen.  49; 
Ramsden  v.  Botton  <E  A.  JR.  Co.  104  Mass. 
117,  6  Am.  Rep.  2t>0." 

See  also  Trabing  v,  California  Vav.  A 
Improo.  Co.  121  Cal.  137.  140,  63  Pac.  644, 
and  authorities  there  cited. 

Numerous  other  cases  might  be  cited 
where  corporations  transacting  different 
kinds  of  business  have  been  held  liable  for 
the  wrongful,  tortious,  malicious,  and  ille- 
gal acts  of  their  agents,  servants,  and  em- 
ployees, without  reference  to  their  grade  or 
position.  Especially  is  this  true  in  all 
oases  like  the  present,  where  the  business 
with  which  the  agent,  servant,  or  employee 
is  intrusted  involves  a  duty  owed  by  the  cor- 
pn-ation  to  the  public  or  third  persons.  If 
the  agent  or  servant,  while  so  employed  by 
the  corporation,  by  his  wrongful  and  mali- 
cious act  occasions  a  violation  of  that  duty, 
or  an  injury  or  loss  to  the  person  interested 
in  its  faithful  pn^ormance  by  ta  on  behalf 
of  the  corporation,  the  principal  is  held  lia- 
ble for  the  breach  of  it.  This  general  prin- 
ciple is  announced  in  all  the  telegraph  cases 
heretofore  cited.  It  seems  to  be  deeply 
rooted  in  the  groundwork  of  the  law,  and 
ought-not  to  be  frittered  away  by  ingenious 
argument  or  splitting  of  hairs  upon  nicely 
drawn  distinctions  of  facts  which  do  not 
create  any  substantial  distinction  in  the 
principle  of  law  involved.  The  contontion 
that  in  the  line  of  duty  in  the  transmission 
of  messages  there  is  a  distinction  that  ought 
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to  be  drawn  between  the  agent  of  the  oor- 
poiation  and  a  mere  operator  is,  when  tiie 
duties  of  each  in  this  respect  are  oonsil' 
ered,  to  say  the  least,  very  subtle  and  re- 
fined. It  stands  substantially  on  the  saice 
plane  as  the  argument  that  at  the  time  an 
agent  or  operator  conceives  the  idea  to  com- 
mit a  wrongful  act,  and  starts  to  carry  oot 
his  purpose,  he  thereby  immediately  sepa- 
ratee himself  from  the  company's  serviK. 
This  is  to  reAne  the  distinction  sought  w 
be  made  beyond  the  line  pf  safety  and  of 
sound  law.  But  tt  is  argued  hy  the  plain- 
tiff in  erra:  that  this  priiiciple  does  not  a&- 
ply  in  cases  of  erimes  committed  by  t£e 
agent  or  employee.  Why  not?  It  is  broad, 
clear,  and  comprehensive,  and,  as  before 
stated,  it  applies  to  all  cases.  As  was  Ejid 
by  Cooley  in  his  work  on  Torts,  2d  ed.  6^9: 
"The  teat  of  the  master's  responsibilitr  i> 
not  the  motive  of  the  servant,  but  whether 
that  which  he  did  iras  something  bis  en- 
plo^ment  eontemplated,  and  amnethiis; 
which,  if  he  should  do  it  lawfully,  he  mi^ht 
do  in  the  ^ployer's  name."  A  crime 
committed  by  the  agent  of  the  tdegripk 
company  in  McLord  v.  Western  U.  Teki. 
Co.  39  Minn.  181,  1  L.  R.  A.  143,  39  S.  \\: 
315.  A  crime  was  committed  by  the  oper- 
ator employed  by  the  agent  of  the  t^lesrapit 
company  in  Bank  of  California  v.  Wesler<i 
U.  Tcleg.  Co,  A  crime  was  committed  by 
a  third  person  in  the  case  of  Eltrocd  t. 
Western  V.  Teleg.  Co.  In  each  of  these 
cases  the  telegraph  cmnpany  w^s  held  re- 
sponsible. In  Dougherty  v.  WetJs,  F.  d  Co. 
7  Nev.  368.  373,  a  crime  was  committed  br 
nn  agent,  for  which  the  company  was  iivid 
responsible.  In  that  case  the  agent  of  th? 
CTpress  ccnnpany  had  received  from  the 
plaintiff  an  old  certificate  of  deposit  for  ?l,- 
000,  with  the  request  that  it  should  be  ftv- 
warded  to  San  Frandseo,  and  there  ex- 
changed for  a  new  certificate  of  deport  fnno 
the  otllce  of  the  company  in  San  Franrim. 
Instead  of  complying  with  these  instmc- 
tiona,  the  agent  collected  the  money  on  the 
old  certificate  and  appropriated  it  to  bis 
own  use.  He  embezzled  it  without  tH 
knowledge,  consent,  or  authority  of  the  ex- 
press company.  It  was  an  act  wholly  with- 
out the  scope  of  his  agency.  The  cantentioa 
of  counsel  for  the  express  eompanj  was  that 
it  could  not  be  held  responsible  for  the  cri»e 
committed  by  its  ag«tt;  that  the  agn*/> 
acts  were  tkA.  within  the  scope  of  his  agea- 
cy.  Of  course,  he  was  not  auttioriTcd  hj 
the  company  to  steal  or  embezzle  the  mavsr 
or  property  of  third  persons  doing  bn<iiD«ai 
with  the  company.  The  court,  hovers, 
held  the  company  liable,  "not  upon  the  n'e 
that  the  agent  acted  for  the  prinripal  in 
that  particular  transaction,  but  because  he 
is  errplojed  by  the  principnl  in  that  cbara^ 
ter  of  business,  and  is  so  held  out  as  a  va- 
son  authorized  and  fully  to  be  truste'l 
therein.  When  the  agmt  'in  such  esse  dees 
fin  act  which  Is  apparently  within  the  gra- 
eral  scope  of  his  suthority,  although  not  «o 
in  fact,  if  the  principal  were  not  held  lia- 
ble for  the  act,  a  third  person,  who  had  rea- 
son to  believe  that  the~«gent  was  reliablp, 
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and  possessed  authority  in  the  particular 
matter  from  tbe  general  character  of  his 
employment,  might  suffer  loss;  hence  the 
Uv  holda  the  principal  liable,  upon  the 
ground  that  hei,  rather  than  a  third  person 
equally  innocent,  should  suffer." 

In  holding  the  telegraph  company  liable 
for  the  wrongful,  tortious,  and  criminal  acts 
of  M  inkier,  we  are  not  called  upon  to  make 
any  dnparture  from  the  established  princi- 
ples of  the  law.  Mo  additional  or  independ- 
ent reasoning  is  required  to  show  that  the 
rule  as  announced  in  the  tel^uih  cases  is 
sound  and  just.  Its  foundation  is  based  on 
the  principle,  often  applied  by  the  courts  in 
a  gi-eat  variety  of  caaes,  that,  if  one  of  two 
innocent  persons  must  suffer  loss  by  the  act 
of  a  third,  he  who  put  it  in  the  power  of  the 
third  person  to  do  such  act  should  be  com- 
polled  to  sustain  the  loea  occasioned  by  its 
tomniission. 

2.  The  other  question  presented  the 
assignments  of  error  relates  to  the  measure 
of  damages:  Did  the  court  err  in  allowing 
the  bank  ^50,  special  damages  for  counsel 
fees  which  were  expended  by  it  in  the  pur- 
suit of  tbe  property  before  the  commence- 
ment of  this  action  T  The  record  shows  that 
tlie  fees  expended  by  the  bank  resulted  in 
securing  from  Barclay  nearly  the  whole ; 
amount  of  money  he  bad  wrongfully  received 
from,  the  bank  by  means  of  the  false  and 
frauclulent  telegram  sent  by  Minkler,  and 
was  a  benefit,  instead  of  a  loss,  to  tbe  tele- 
graph company.  Notwithstanding  this  fact, 
it  is  clear  to  our  minds  that  the  bank  is 
not  entitled  to  recover  it,  as  special  dama- 
gca,  unless  it  is  authorized  to  do  so  by  the 
provisions  of  S  3336  of  the  Civil  Code  of 
California,  which  reads  as  follows:  "The 
detriment  caused  by  the  wrongful  conver- 
sion of  persona!  property  is  presumed  to  be 
( 1 )  the  value  of  the  property  at  the  time  of 
the  conversion  .  .  .  ( 2 )  a  fair  com- 
pensation for  the  time  and  money  properly 
cxjiended  in  pursuit  of  the  property." 

It  13  admitted  that  the  question  whether 
the  damages  may  include  counsel  fees  in 
an  action  of  this  character  has  never  been 
<iplinitely  decided  by  the  state  court  in  its 
inteipretatton  of  S  3336.  In  so  far  as  they 
have  any  bearing  upon  the  question,  the  fn- 
tirriHtions  are  all  adverse  to  the  contention 
of  the  defendant  in  error.  Kelly  v.  J/cA'tfe- 
ici,  .54  Cal.  I!t2.  lor);  McDonald  v.  McCon- 
ki'if.  57  Cel.  325;  Redington  v.  Nunan,  GO 
Cal.  (i32,  mit;  Oreenbaum  V.  lUartinez,  86 
<'al.  Aitlt.  463.  2fi  Pac.  12;  Uurphy  v.  Mul- 
fficw,  102  Cal.  547.  36  Pac  857;  Spooner 
V.  Cadjf  (Cal.)  44  Pac.  1018;  Bays  v.  Wind- 
tor,  i:)0  Cal.  2^0.  62  Pac.  395.  What  is  the 
character  of  this  action  T  Should  it  be 
treated  rs  an  action  to  recover  d  images 
a^inst  the  telegraph  company  for  the  wan- 
ton, wilful,  malicious,  and  criminal  act  and 
injury  committed  by  its  servant,  or  should 
it  he'trealed  as  an  ordinary  action  for  the 
v.innfrful  conversion  of  property?  We  are 
of  opinion  tliat  the  character  of  tbe  action 
L.  R.  A. 


must  be  determined  by  tbe  facts  set  forth 
in  the  complaint,  not  by  the  name  that 
counsel  may  call  .it.  The  defendant  in  er- 
ror was  never  in  the  possession  of  the  money 
obtained  by  Barclay,  to  which  the  plaintiff 
in  error  was  entitled.  It  did  not  take  the 
money  from  the  possession  of  the  bank.  It 
did  not  request  the  bank  to  employ  counsel 
in  the  pursuit  of  the  property.  In  the 
light  of  the  facts  set  forth  in  the  complaint, 
we  are  of  opinion  that  this  is  an  action  Co 
recover  damages  for  the  wrongful  and  il- 
legal a(^  committed  by  Minkler,  the  tele- 
graph operator,  in  the  employ  of  the  tele- 
graph company.  The  bank  was  injured  to 
the  extent  of  $340,  and  legal  interest  there- 
on up  to  the  time  of  recovery,  for  which 
the  telegraph  company  is  held  liable.  The 
bank  was  not  compelled  to  employ  counsel 
or  expend  any  money  in  the  pursuit  of  Bar- 
clay to  obtain  the  money  illegally  procured 
by  him  by  mMna  of  the  false  telegram  sent 
by  Minkler,  in  order  to  enable  it  to  recover 
the  amount  from  the  bank.  The  telegraph 
company's  liability  was  complete  when  Bar- 
clay, alias  Cator,  obtained  the  money  from 
the  bank  on  the  telegram.  Whatever  the 
bank  thereafter  expended  in  pursuing  the 
man  that  obtained  the  money,  and  in  get- 
ting from  him  tbe  greater  amount  thereof, 
was  the  voluntary  action  of  the  bank,  for 
which  it  is  not  entitled  to  recover  from  the 
telegraph  company.  The  telegraph  com- 
pany did  not  convert  the  money  to  its  own 
use.  It  was  not  claiming  this  property  as 
it.s  own.  In  our  opinion,  (  3336  is  intended 
to  apply  to  ordinary  c<«nmon-Iaw  or  Code 
actions  for  the  wrongful  conversion  of  prop- 
erty, pure  and  simple,  and  was  never  in- 
tended to  apply  to  an  action  like  the  pres- 
ent, by  whatever  general  name  it  may  be 
called.  It  does  not  apply  to  an  action  of 
replevin.  In  Haya  v.  IVtndsor,  130  Cal.  230, 
02  Pac.  305.  which  was  an  action  to  recover 
the  possession  of  grain  of  which  plaintiff 
alleged  ownership  and  right  of  possession, 
the  court,  among  other  things,  said:  "We 
do  not  think  the  prevailing  party  in  a  re- 
plevin action  can  recover  attorney's  fees  as 
dajnages  for  the  detention...  or  as  damages 
for  taking  and  withholding  the  property 
(Code  Civ.  Prnc.  S  667) ;  nor  are  such  fees 
to  be  included  as  part  of  t)ie  damages  to  be 
measured  by  S  3336  of  the  Civil  Code." 

The  action  taken  by  tbe  bunk  in  employ- 
ing counsel  to  secure  the  arrest  of  the  real 
criminals,  and,  if  possible,  to  obtain  the 
money  from  tliem,  was  evidently  taken  in 
good  faith,  and  exhibited  a  commendable 
spirit  in  the  interest  of  public  justice.  But 
our  attention  has  not  been  directed  to  any 
principle  of  law  that  would  hold  the  tele- 
graph company  liable  therefor. 

The  Circuit  Court  is  therefore  directed 
to  modify  its  judgment  herein  by  striking 
out  therefrom  the  amount  of  $250  allowed 
for  counsel  fees  in  the  pursuit  of  the  prop- 
erty, and  with  this  modification  the  judg- 
ment i»  aflirvted. 
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MISSOURI  SUPREME  COURT. 


REDLANDS  ORANGE  GROWERS'  ASSO- 
CIATION, Appt., 

V. 

John  GORMAN.  Retpi, 

(181  Mo.  208.) 

IVkeii  time  im  made  of  tlte  evaeaee  ef  a 
contract  for  tlie  slilpnieiit  of  oranvea 

ODder  a  contract  of  sale,  aeceptaoee  of  them 
when  shipped  after  the  stipulated  time  will 
not  wftlre  a  right  to  datnagM  caused  by  the 
delay. 

(Uarch  26,  1901.) 

CERTIFICATION  by  the  St.  Louis  Court 
of  Appeals  for  the  opinicHi  oi  the  Su- 

Sreme  Court  of  a  case  in  which  it  had  ai- 
rmed  a  judgment  of  the  Circuit  Court  for 
the         of  St.  Louis  allowing  a  counter- 

Nom — Btfeat    of    acceptance   of  geodt  at  a 
waiver  of  damagea  for  delay  ii»  delivery.  ' 

The  datm  has  frequently  been  made  that  a 
vendee,  by  accepting  goods,  walvea  bis  right 
to  recover  from  bis  T«idor  tbe  damages  sus- 
tained by  reason  of  a  delay  In  tbe  delivery  of 
BDcb  goods.  But  It  has  been  said  that  the  mere 
Bcceptajice  of  the  goods  after  tbe  expiration 
of  tbe  time  fixed  In  tbe  contract  of  sale  for 
their  delivery  does  not  preclnde  tbe  vendees 
from  sobsequently  suing  to  recover  tbe  dam- 
ages resulting  to  them  by  reason  of  the  nonde- 
UveTT  from  the  time  of  the  default  up  to  the 
date  of  acceptance,  nor  from  recouping,  when 
sued  by  the  vendors,  those  damages  against  the 
latter's  claim  for  the  purchase  money.  Bagby 
V.  Walker,  78  Md.  239.  27  Atl.  1033. 

And  It  has  been  held  that  a  vendee  does  not, 
by  accepting  tbe  goods  at  a  later  date  than  that 
flxtid  for  delivery  by  tbe  agreement  between 
the  parties,  waive  bis  right  to  recover  damages 
arising  out  of  such  delay.  Dlgnan  v.  Bpurr,  3 
Wash.  S13.  28  Pac.  S:^9. 

And  that  the  acceptance  by  a  vendee  of  logs 
which  were  not  delivered  until  tbe  next  season 
after  they  should  have  been  delivered  does  not 
cut  off  the  right  of  the  vendee  to  connterclaim 
the  damages  suffered  by  reason  of  such  delay. 
Wbalon  v.  Aldrlcb,  8  Mian.  849.  Oil.  305. 

Aud  that  the  acceptance  of  a  ferry  boat 
after  the  time  fixed  for  Its  delivery  Is  not  an 
fibaolute  waiver  of  tbe  damages  sustained  by 
the  delay.    Hansen  v.  KIrtley,  11  Iowa,  66S. 

And  though  a  vendee,  by  accepting  and  using 
tbe  goods  after  the  time  fixed  for  their  de- 
livery, waives  the  stipulation  as  to  time  so  far 
as  tbe  right  of  tbe  vendor  to  recover  the  agreed 
price  Is  concerned,  he  Is  entitled  to  recoup  the 
damages-  Incurred  by  reason  of  the  delay  In  de- 
livery. Jeffrey  Mfg.  Co.  v.  Central  Coal  &  I.  Co. 
OS  Fed.  408:  Phillips  ft  C.  Const.  B.  Co. 
T.  Seymour,  91  U.  S.  646,  28  L.  ed.  341. 

Some  of  the  cases  qualify  tbe  rule  by  stating 
that  tbe  mere  acceptance  of  a  purchased  article 
after  tbe  agreed  time  for  delivery  has  elapsed 
does  not  constitute  a  waiver  of  damages  for  the 
delay  unless  such  acceptance  Is  attended  with 
Bucb  circumstances  as  manifest  ao  intention  on 
the  part  of  the  buyer  to  waive  such  damagea. 
Bamsey  v.  Tully,  12  III.  App.  463 ;  Belcher  v. 
Sellards,  19  Ky.  L.  Rep.  1571,  43  S.  W.  676. 

Coder  tbis  rule  contractors,  engaged  In  the 
construction  of  a  public  sewer  for  the  com- 
pletion of  which  they  have  given  bonds,  do  not, 
by  accepting  sewer  brick  after  tbe  time  for  de- 
livery has  passed  from  tbelr  vendor,  from  whom 
64L.  R.  A. 


claim  ioF  breach  of  contract  in  an  action 
brought  to  reoorer  the  oontnuit  price  €tt 
oranges  sold  and  dellvwed.  Affirmed. 

The  facts  are  stated  fn  the  opinicHi. 

Mr.  Zi.  R.  Wilfley  for  appellant. 

ilr.  D.  P.  I>7eT  for  respondeat. 

Qantt,  J.,  delivered  the  opinion  of  the 
court : 

This  cause  has  been  certified  to  this  court 
hy  the  St.  Louis  court  of  appeals  because 
Judge  Bond,  one  of  the  judges  of  s&id  court, 
considered  the  opinion  of  the  majority  of 
the  judges  of  that  court  to  be  tn  conflict 
with  a  decision  of  this  court.  The  facts 
appear  in  the  opini<»i  of  Judge  Biggs.  Hia- 
opinioo  is  as  ftdlows: 

"The  plainUir  sues  for  $486.60.   The  de- 

alone  they  could  obtain  brick  of  the  requisite 
quality,  waive  the  right  to  recoup  damagea 
for  the  delay  Id  a  suit  by  the  vendor  to  recover 
the  purchase  price.  Bamsey  Tolly,  12  III. 
App.  .463. 

And  no  Intention,  on  the  part  of  a  vendee  of 
rafts  of  logs  to  waive  his  right  to  counterclaim 
the  damages  suffered  by  reason  of  delay  In  de- 
livery In  a  suit  to  recover  tbe  purchase  price 
can  be  Inferred  from  his  acceptance  of  the 
after  the  time  specified  for  delivery,  wba«  be 
bod  be«i  compelled  (o  advance  a  sum  of  money 
to  tbe  creditors  oftbe  vendor.wbo  was  insolvent. 
In  order  to  have  tbe  logs  put  Into  the  water 
and  rafted,  as  under  such  circumstances  the 
vendee  hod  no  other  means  of  saving  himself 
and  preventing  the  loss  of  the  money  he  had 
already  advanced,  except  to  take  the  logs  when 
they  were  finally  delivered.  Belcher  v.  Sellards. 
19  Ky.  L.  Rep.  1571.  43  S.  W.  876. 

In  Rockwell  Mfg.  Co.  v.  Cambridge  Springs 
Co.  191  Pa.  386,  43  Atl.  327,  the  court  held  that 
an  affidavit  of  defense  In  an  action  to  recover  the 
purchase  price  of  goods  sold  was  snlBeleiit 
where  It  stated  tbat  the  defendant  had  suffered 
great  loss  and  Inconvenience  In  Its  business  by 
reason  of  tbe  vendor's  failure  to  deliver  tbe 
goods  within  the  time  agreed  upon,  and  alleged 
tbe  Impossibility  of  obtaining  goods  auDclent 
of  the  kind  and  quality  to  fill  the  order  and  thus 
avoid  delay,  notwithstanding  that  the  rule  was 
settled  In  Pennsylvania  that  the  vendee  cannot, 
after  having  accepted  gooda  contracted  for  after 
tbe  time  agreed  upon  for  delivery,  set  up  a  de- 
lay aa  a  defense  to  a  recovery  for  tbe  price 
thereof.  The  court  said:  "To  say  tbat  a 
vendor  can  never  become  responsible  for  dam- 
ages by  reason  of  his  delays  would  be  radical, 
and  If  he  might  ever  be  so  held  we  think  It  U 
under  Just  such  drcnmstancea  as  are  recited 
in  this  affidavit." 

But  only  peculiar  .drcomstances  will  Justify 
tbe  claim  of  vendees  of  goods  who  have  ac- 
cepted them  after  default  by  tbe  vendor  aa  to 
time  of  delivery  to  set  off  tbe  damages  caused 
by  such  delay,  and  such  clrcumsUnces  are 
neither  alleged  nor  suggested  by  an  afBdavIt 
of  defense  to  an  action  to  recover  tbe  purchase 
price  of  a  pump  which  does  not  allgge  that  tbe 
pump  was  to  be  manufactured  specially,  or  was 
of  any  new  or  peculiar  pattern,  and  does  not 
intimate  that  one  similar  or  as  fully  fit  for  tbe 
purpose  Intended  could  not  have  been  obtained 
at  once  elsewhere  and  loss  have  been  thus 
avoided,  aa  the  duty  of  tbe  vendees  under  such 
elrcumalaoces  was  to  supply  themselves  wltb 
another  pomp  from  some  other  soures  wben  tbe  - 
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fendant  set  up  in  his  answ^  a  counterclaim 
for  $450  OS  damagee  growing  out  of  the  fail- 
ure of  the  plaintiff  to  ehip  the  goods  with- 
in the  time  stipulated  in  the  contract.  A 
jury  was  waivcHl,  and  the  cause  submitted 
to  the  court  on  the  following  agreed  8ta.te- 
ment  of  facts:  '(I)  The  plaintiff  is  a  cor- 
poration organized  under  the  laws  of  the 
state  of  California.  The  defendant  is  a  cit- 
izen of  the  state  of  Missouri,  and  a  resident 
of  the  city  of  St.  Louis,  and  engaged  in  the 
business  of  a  merchant  at  said  city  under 
the  name  and  style  of  John  Ctorman  &  Bro. 
(2)  On  the  19th  day  of  December,  1805,  tiie 
plaintiff  contracted  to  sell  to  the  defendant 
two  car  loads  of  oranges,  to  wit,  one  car  to 
contain  300  boxes  of  fancy  Redland  navel 
oranges,  at  the  price  of  $2.50  per  box;  the 
other  car  to  contain  300  boxes  of  fancy  Red- 
land  seedling  oranges  at  the  price  of  $1.75 

<Hie  they  ordered  from  the  vendor  tailed  to  ar- 
rive promptly.    Blakeslee  Mfg.  Co.  v.  Hilton, 

6  I'a.  Super.  Ct.  184. 

In  a  few  cases  the  fact  that  the  damages  are 
lessened  by  aucb  acceptance  baa  been  regarded 
aa  important.  TtiuH,  in  Ualstead  Lumber  Co.  v. 
Sutton,  46  Kan.  192,  26  Pac.  444,  the  court. 
In  holding  that  the  mere  acceptance  of  lumber 
at  a  later  date  than  that  agreed  upon  Is  the 
contract  of  sale  did  not  amount  to  a  waiver 
of  the  right  to  counterclaim,  in  a  suit  for  the 
purchase  price,  the  damages  Buffered  by  reason 
of  the  delay,  relied  on  the  ttxt  that  the  accept- 
ance and  use  of  the  lumber  lesiened  the  Injury 
to  the  vendees,  and  correspondingly  reduced 
the  vendor's  liability.  It  appeared  that  the 
lumber  was  of  such  a  character  aa  could  not  be 
procured  In  the  market  at  the  place  ot  delivery, 
and  tbat  the  owners  of  the  buildings  for  whom 
it  was  purchased  were  dally  Incurring  expense 
by  the  failure  of  the  vendor  to  provide  the  lum- 
ber at  the  time  specified.  The  court  said  tbat 
under  such  circutastances  It  was  the  duty  of  the 
vendees  to  make  the  Injury  as  light  as  possible 
by  taking  and  using  the  lumber  upon  Its  arrival, 
and  tbat  to  have  returned  the  lumber  would 
not  have  lessened  the  damages  which  had  al- 
ready accrued,  but  would  have  aggravated  the 
Injury  and  enhanced  the  vendor's  liability. 

Bo,  In  Van  Winkle  v.  Wilklno,  81  Go.  104, 

7  8.  B.  644,  which  waa  an  action  to  recover 
the  contract  price  of  machinery  sold  for  a  cot- 
ton-seed-oil mill,  the  court.  In  allowing  damages 
resulting  from  Its  nondelivery  in  due  time  by 
way  of  recoupment,  notwithstanding  the  objec- 
tion that  receiving  the  machinery  was  a  waiver 
of  such  damages,  said :  "As  to  the  damages  re- 
sulting from  delay,  tfaeae  bod  already  been  sus- 
tained when  the  mill  was  received;  Its  recep- 
tion. In  BO  far  as  It  affected  them  at  all,  could 
only  hinder  more  from  accruing;  it  certainly 
could  not  Increase  them.  There  was  no  In- 
consistency between  the  reception  of  the  ma- 
chinery and  retention  of  tbe  claim  for  damans 
on  account  of  delay  to  furnish  it  by  the  time 
stipulated.  To  hold  that  tbere  was  a  waiver 
by  implication  would  be  very  unreasonable." 

It  has  even  been  held  error  to  charge  tbe 
Jury,  In  an  action  to  recover  tbe  purchase  price 
of  building  material  In  which  defendant  coun- 
terclalmed  damages  sustained  by  reason  of 
nondelivery  within  the  time  agreed  upon,  tbat 
tbey  bad  a  right  to  consider  whether  the  re- 
ceipt of  tbe  goods  was  not  a  waiver  of  any 
claim  for  damages.  Gaylord  v.  Karst,  43  N.  Y. 
8.  R.  S31,  17  N.  Y.  Supp.  720.  The  court  said 
that  the  charge  obviously  had  "no  other  pur- 
port than  to  instruct  the  Jury  that  if  tbey 
found  tbe  defendant  consented  in  April  to  ae- 
S4  L.  K.  A. 


per  box.  (3)  The  plaintiff,  at  the  time  of 
said  sale,  specially  agreed  with  the  defend- 
ant as  part  of  said  contract  to  deliver  said 
oranges  free  on  board  of  railroad  cars  at 
Redlands,  California,  and  to  cause  the  same 
to  iTc  shipped  to  the  deifuidant  not  later  than 
December  21,  1805,  aa  tbe  defendant  desired 
the  oranges  at  St.  Louis  as  early  as  po^ible, 
of  which  the  plaintiff  was  at  the  time  of 
said  contract  informed.  (4)  The  said  or- 
anges were  not  delivered  on  said  cars  by  the 
plaintiff  on  tbe  21st  of  December,  1895,  and 
were  not  shipped  to  the  defendant  on  that 
date^  but  Bua  oranges  were  (without  the 
knowledge  or  consent  of  the  defendant) 
delivered  by  plaintiff  on  board  of  cars  at 
Redlands,  and  by  him  caused  to  be  shipped 
to  the  defradant  on  the  23d  and  24th  days 
of  December,  1895;  <Hie  of  said  care  being 
loaded  and  shipped  on  the  HSd  and  the  oth- 

oept  future  delivery  of  the  building  material, 
which  plaintiffs  had  originally  agreed  to  de- 
liver on  the  4tb  of  the  previous  month,  tbey 
were  at  liberty  to  find  further  tbat  defendant 
had  thereby  waived  sll  claim  for  damages  a& 
cruing  to  him  from  plalntltT's  default  In  deliv- 
ery by  the  time  first  appointed;  and  as  this 
seems  to  beiin  direct  confiict  with  tbe  law  as 
declared  by  tbe  court  of  api;>eals  In  Uutt  v. 
Ulnaldo,  B5  N.  Y.  664,  and  UcUaater  v.  State, 
108  N.  Y.  642,  15  N.  E.  417,  it  Is  impossible 
to  escape  from  the  conclusion  tbat  the  charge 
was  erroneous  and  tbe  exception  thereto  well 
taken.  That  tbe  defendant  was  prejudiced  by 
tbis  error  is  a  proposition  the  validity  of  wbicb 
Is  apparent  upon  Its  mere  assertion,  as  the  etv 
ror  vitally  affected  the  meritorious  considera- 
tion by  the  Jury  of  defendant's  counterclaim." 

But  It  was  held  In  Uansen  v.  Klrtley,  11 
Iowa,  665,  that  the  acceptance  of  the  goods  after 
the  time  fi:ced  for  delivery  may  be  considered  by 
tbe  Jury  as  evidence  of  a  waiver  of  the  damages 
sustained  by  the  delay,  but  that  its  weight 
must  depend  upon  the  circumstances  of  the  case. 

And  in  a  suit  on  a  promissory  note  given 
for  the  Iron  work  and  cells  for  a  Jail,  tbe  action 
of  the  court  In  charging  the  Jury  that  tbe  ac- 
ceptance by  tbe  vendee  of  such  articles  as  tbey 
were  delivered,  together  with  the  payment  of  a 
portion  of  the  purchase  price  at  tbat  time, 
and  the  giving  of  tbe  note  sued  upon  (or  the 
balance  thereof,  amounted  to  a  waiver  of  any 
damages  that  might  have  accrued  for  any  fail- 
ure to  perform  the  contract  at  tbe  time  origin- 
ally contracted  tm,  was,  on  appeal,  held  to  be 
error  upon  the  ground  tbat  no  such  conclusive 
effect  could  be  given  to  the  transaction,  and  tbe 
question  was  one  for  tbe  Jury,  and  not  for  the 
Judge,  to  decide.  Strain  v.  Pauley  Jail  BIdg. 
k  Mfg.  Co.  80  Tex.  622,  16  S.  W.  625.  See  also 
infra,  Ramsey  v.  Tully,  12  111.  App.  4S3 ;  tier- 
rimack  Mfg.  Co.  v.  Quintard,  107  Mass.  127 ; 
Davis  V.  Fish,  1  O.  Greene,  406,  48  Am.  Dec. 
387. 

It  seems  Impossible  to  reconcile  Gaylord  v. 
Karat,  43  N.  Y.  S.  R.  631,  17  N.  Y.  Supp.  720, 
supra,  with  the  other  cases  from  the  New  York 
courts  hereinafter  cited,  and  a  reference  to  tbe 
two  casM  In  tbe  court  of  appeals  on  whlcb 
tbat  court  relied  will  show  that  tbey  give  little 
or  no  support  to  this  decision.  Ruff  v.  Ri- 
naldo,  55  N.  Y.  664,  was  an  action  to  foreclose 
a  mechanic's  lien  in  which  tbe  court  held  tbat 
the  owDW  of  the  building,  by  permitting  tbe  con- 
tractor to  complete  bis  contract  to  do  tbe  mason 
work  after  the  time  for  performance  bad  ex- 
pired, did  not  thereby  waive  bis  right  to  the 
damages  sustained  by  reason  of  the  delay. 
McMaster  v.  State,  108  N.  Y.  642,  15  N.  B. 
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er  on  the  24th  day  of  Decemher,  1895.  (6) 
At  tlie  time  when  said  oranges  arrived  at 
8t,  Louis,  and  wLen  they  were  delivered  to 
the  defendant,  thp  market  value  of  sitid  or- 
anges was  $450  leas  than  it  was  at  any  time 
at  which  said  orangea  would  have  arrived 
at  St.  Louis,  or  at  which  they  would  have 
heen  deliv^^  to  the  defendant  if  they  had 
been  shipped  within  the  time  provided  by 
said  contract.  (6)  The  defendant  receivei 
noti(>e  by  letter  from  the  plaintiff  two  days 
prior  to  the  arrival  of  said  oranges  in  St. 
Ix)uis  of  the  dates  at  which  the  same  had 
actually  been  delivered  at  and  shipped  from 
Aedlands,  California.  (7)  Upon  tiie  arriv- 
al of  said  oran^  at  St,  Louis,  the  defend- 
ant, having  notice  of  shipment  as  aforesaid, 
accepted  the  same  without  objection  or  pro- 


test. (8)  The  contract  price  of  the  oranges 
actually  shipped  aa  afuiesaid  amuuuted  in 
the  aggregate  to  tlie  sum  of  $1,230.  The 
defendant  had  paid  to  piaintifT  of  said 
amount  the  sum  of  $74i>.50,  and  refused,  and 
still  refuses,  to  pay  the  balam-e,  to  wit, 
$48fl.50,  being  the  amount  Iteiein  sued  for. 
(1)}  It  is  agreed,  if  tne  defendant  is  entitled 
to  any  damages  on  his  counlerclaini.  the 
amount  of  $4ijO  shall  he  allowed  tlierefor, 
and  in  such  case  the  judgment  shull  be  in 
favor  of  plaintilT  for  $;!(i.60  and  costs;  oth- 
erwise, the  judgment  shall  be  fur  $4Si>.  with 
interest  from  the  1st  of  January,  IsnO,  and 
coats.'  The  court  a!lowe<i  the  dt-fondant's 
counterclaim  aiid  rendered  judgment  in  fav- 
or of  plaintiff  for  $36.50,  and  ftH-  costs. 
The  plaintiff  has  appealed. 


417,  was  an  appeal  (roin  an  award  of  damages 
bj  the  board  ol  claims  for  tbe  breacli  tbe 
state  of  a  contract  wltb  plaintiff's  assignors 
for  work,  labor,  and  materials  for  building  a 
state  asylum  for  the  Insane.  The  state  claimed 
that  tbe  contractors,  by  furnishing  materials 
after  a  change  bj  the  state  In  tbe  contract,  and 
bj  receiving  pay  therefor,  waived  any  claim 
for  damages  by  reason  of  such  change.  The 
court  said :  "The  contention  that  v^ere  there 
Is  a  breach  of  contract  by  one  party,  and  the 
other  thereafter  la  permitted  to  perform  the 
same  In  part,  receiving  the  contract  price  for 
fcnch  part  pei^^ormance,  the  lojnred  party  there- 
by waives  or  releases  bis  right  to  damages  for 
the  breach,  has  no  foundation  lo  reason  or  au- 
thority. It  Is  undoubtedly  the  rule  that  where 
«ne  party  to  a  contract  breaks  the  same,  tbe 
other  party  may  stop  and  refuse  further  per- 
formance. But  Instead  of  doing  so  be  may  per- 
form so  fsr  as  be  Is  permitted  and  then  claim 
the  damages  he  baa  suffered  from  the  breach." 

The  rule  laid  down  In  the  cases  thus  far  con- 
sidered baa  not  met  with  the  approval  of  all 
tbe  courts.  On  tbe  contrary.  It  has  been  held 
that  A  vendee  of  logs,  by  accepting  them  after 
the  time  bxed  for  delivery  In  the  contract  of 
sale,  waives  bis  right  In  an  action  for  the 
purchase  price  to  recoup  tbe  damages  on  ac- 
count of  the  failure  of  tbe  vendor  to  deliver 
within  that  time.  Fraser  V.  Boss,  1  Penn. 
(Del.)  348,  41  All.  204. 

And  the  acceptance  by  the  vendee  of  goods 
after  the  time  fixed  for  delivery  seems  to  have 
been  rp^arded  In  Toplitz  v.  King  Bridge  Co.  20 
Misc.  &76,  46  N.  Y.  Bupp.  418,  as  such  a  waiver 
of  strict  performance  as  would  defeat  bis  rlgbt 
to  counterclaim  damages  for  the  delay  In  de- 
livery In  an  action  to  recover  tbe  purchase 
price. 

So,  a  vendee,  by  accepting  goods  delivered 
after  tbe  day  agreed  upon  witbont  making  any 
ob]«:tlon  on  that  ground,  waives  any  claim 
for  damages  from  that  source.  Pomeroy  v. 
Shaw,  2  Daly,  207 :  Bock  v.  Healy,  8  Daly.  156 ; 
Mianeapolls  Threshing  Mach.  Co.  V.  Hutcblns, 
65  Minn.  89,  67  N.  W.  807. 

This  principle  was  applied  In  an  action  by 
It  vendor  to  recover  possession  of  tbe  property 
on  chattel  mortgage  given  by  tbe  vender  to  se- 
cure thp  payment  of  the  purchase  price  with  the 
result  of  denying  the  right  of  tbe  vendee  to 
prove  the  damages  sustained  by  reason  of  the 
vendor's  failure  to  deliver  tbe  goods  at  the  time 
agreed  upun,  where  the  vendee  accepted  tbe 
property  and  provided  for  payment  therefor  ac- 
cording to  the  terms  of  tbe  contract,  with  no 
reservation  of  the  right  to  claim  damages 
caused  by  the  delay.  Minneapolis  Threshing 
Mnch.  Co.  T.  Uatcbins,  66  Ulnn.  69.  67  N.  W. 
607. 
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So.  In  an  action  to  recover  tbe  unpaid  bal- 
ance of  tbe  purcliase  price  of  fruit  trees  tbe 
vendeea*  claim  for  damages  because  of  delay  in 

packing  and  delivering  the  trees  was  decind 
where  they  waited  until  the  trees  were  packed 
ready  for  delivery,  and  then  accepted  them 
without  retiulrlug  tbe  vendor  to  bMome  re- 
BpoiiBlble  for  any  losses  wblrb  they  mlglit 
susiain  in  consequence  of  tbe  delay.  Uak>-r  v. 
Henderson,  24  Wis.  BOD.  Tbe  court  said : 
"They  might  have  refused  to  take  the  tre^s,  but 
with  full  knowledge  of  ail  tbe  farts  saw  fit 
to  accept  tbem  In  fulfltment  of  the  contract, 
and  Gsnnot  now  complain  that  they  have  so*- 
talned  damages." 

An  absolute  snd  unqualified  a.'ceptnni^  of 
goods  by  the  vendees  witbont  an*  complnisit  or 
suggestion  of  any  violation  of  the  contract  In 
respect  to  the  time  of  delivery— esptvlally 
where  payment  is  offered  without  eomplolut 
on  tbat  ground — amounts  to  s  waiver  of  tb« 
right  to  claim  damages  for  the  delay.  Toby 
V.  Heynoids,  65  Hun,  486,  20  N.  Y.  Supp.  S,13. 
But  see  Gaylord  v.  Karst.  43  N.  Y.  S.  U.  sai, 
17  N.  Y.  Supp.  720.  tupro. 

In  Reld  v.  Field.  83  Vs.  26,  1  S.  B.  SOS.  which 
was  an  action  on  a  promlssnry  note,  defendant's 
plea  of  equitable  set-off  based  upon  the  fail- 
ure of  the  vendor  of  the  goods  for  which  the 
note  was  given  to  deliver  within  the  time  q>ecl- 
fled  In  tbe  contract  of  sale  waa  held  Insufficient 
as  sgalnst  a  demurrer  on  the  ground  thar,  as 
It  showed  that  defendant  had  accepted  delivery 
at  a  later  date,  and  bad  executed  the  note  sned 
on  after  the  breach,  defendant  by  such  plea 
virtually  admitted  a  waiver  of  such  defense. 

But  the  failure  of  the  vendees  at  the  time 
of  accepting  dredging  macblnery  manufactured 
and  delivered  under  a  contract  of  sale  to  reserve 
the  right  to  complain  because  of  tbe  delay  In 
delivery  does  not  seem  to  have  been  regarded 
important  in  Industrial  Works  v.  Hitcfaell,  114 
Mich.  20,  72  N.  W.  23,  which  was  an  action 
on  notes  given  for  the  purchase  price  in  which 
tbe  vendees  were  permitted  to  recoup  the  dam- 
agca  occarloned  by  the  delay  In  not  fumishing 
tbe  machinery  within  the  lime  prescribed.  By 
tbe  terms  of  the  contract  In  this  esse  a  large 
cash  payment  was  to  be  made  on  Mari-h  1st. 
which  was  also  the  day  flxed  for  delivery.  Tbi5 
payment  was  made  March  4th  witbout  regard 
to  tbe  actual  delivery,  which  was  not  made  until 
about  thirty  days  later.  The  court  said  that 
acceptance  of  tbe  machinery  under  such  clr- 
trumstances  was  practlcslly  so  scceptance  un- 
der compulsion,  and  tbat  tbe  giving  of  tbe  notes 
was  not  conclusive  of  an  Intention  to  waive 
the  claim  for  damages. 

And  In  an  action  to  recover  the  purchase  price 
of  building  stone  under  a  contract  to  deliver 
.  aa  needed  by  the  vendee  ail  tbe  stone  neeessarr 
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"The  position  of  the  appellant  is  that, 
when  gooda  are  delivered  out  of  time,  and 
-the  vendee  accepts  them  without  protest,  he 
thereby  waives  his  right  to  damagee  result- 
ing from  the  breach  of  the  contract,  except 
where  the  goods  are  accepted  of  necessity; 
that  is,  where  the  surrounding  circum- 
stances arc  such  aa  to  make  it  necessary  for 
him  to  accept  in  order  to  avoid  the  accumu- 
lation of  much  greater  damage.  We  can- 
not accede  to  this  view  of  the  law.  We  be- 
lieve the  law  to  be  that,  where  time  is  made 
the  essence  of  the  contract,  delay  beyond 
the  stipulated  time  in  the  shipment  or  de- 
livery of  goods  does  not  preeluoe  the  vendee 
frcHn  accepting  them.  If  he  doea  so,  and  is 
damaged  on  account  of  the  delay,  and  he  has 
paid  the  purchase  money,  he  may  bring  this 
action,  and  recover  his  damage.   If  he  has 


not  so  paid,  he  may  recoup  his  damage  when 
sued  for  the  purchase  price.  The  authori- 
ties treat  such  a  stipulation  in  the  name  of 
a  warranty  or  condition  precedent  that  the 
goods  will  be  shipped  or  delivered  within 
the  stipulated  tini&  Beach,  Mod«n  Law  of 
OtHttracts,  8  Olfl-  To  hdA  that  in  such  ease 
an  acceptance  out  of  time,  without  objecticm 
or  protest,  is  a  waiver  by  the  vendee  of  his 
claim  for  damages  resulting  from  the  viola- 
tion of  the  agreement,  is,  to  our  minds,  un- 
reasonable. With  equal  reason  it  could  be 
said  that  where  goods  are  bought  with  an 
express  warranty  of  quality,  and  goods  of 
an  inforifM:  quality  are  accepted  hv  the  ven- 
dee, he  thereby  waives  his  right  to  rdy  on 
the  warranty.  AH  of  the  authorities  are 
against  that  proposition.  Our  views  find 
ample  support  in  the   authorities.  Lord 


for  tbe  erection  of  a  county  Jail  wblcb  be  bad 
-ooDtracted  to  build,  tbe  latter  may  connter- 
olaim  tbe  damages  sustained  by  reason  of  de- 
lay ta  delivery,  even  tbough  be  received  and 
need  wbat  was  delivered  without  objection  or 
notice  that  be  woald  claim  socb  damages. 
Scbweicfcbart  v.  Stuewe,  71  Wis.  1,  86  N.  W. 
«(«. 

So.  in  an  action  for  tbe  breacb  of  a  contract 
to  make  and  set  up  on  a  steamboat  engines  and 
other  msfblnery  suitable  for  propelling  the 
same,  and  for  damages  for  delay  and  defective 
CQiiBC ruction,  surb  damages  were  deemed  re- 
coverable, notwltbfltandlng  a  contention  of  coun- 
sel tbat  the  macbincry  was  accepted  and  re- 
-dured  to  use  by  tbe  plaintiff  without  any  sut- 
Ocient  notice  tbat  he  would  claim  damages. 
Kisit  T.  Tanki  12  Wig.  806,  78  Am.  Dec.  787. 


plaint  and  appropriating  them  to  his  own  use 
furnlahes  strong  presumption  at  least  of  a 
waiver  of  ail  oUectlons  to  the  delaj  in  their 
delivery. 

In  Uerrlmack  VLtg.  Co.  T.  Qalntard,  lOt 
Mom.  127,  the  question  whether  the  vendees  of 

coal,  who  sought  to  recover  damages  for  the 
failure  of  tbe  vendor  to  deliver  wlthlu  the  time 
named  In  the  contract  of  sale,  bad,  by  their 
acceptance,  waived  tbeir  right  to  claim  damages 
for  tbe  delay  In  delivery,  was  held  correctly 
to  bave  been  submitted  to  tbe  Jury  by  an  in- 
struction that  if  they  received  tbe  coal  without 
complaint  or  objection  on  account  of  tbe  delay 
in  delivery  It  would  be  prima  facie  evidence  of 
a  waiver  of  tbe  objection  on  that  ground,  but 
that  If,  OD  consenting  to  receive  tbe  goods,  they 
gave  notice  tbat  tbey  should  claim  damages 


The  court  said :   "We  were  at  first  In  doubt '  for  luerenited  expenies  growing  out  of  such  de- 


wbetber  the  plaintiff's  claim  for  board  and 
wages  of  seamen  sbould  not  be  con&ned  to  such 
time  as  was  lost  after  the  machinery  was  de- 
livered and  up  to  and  ineloding  a  reasonable 
time  for  supplying  other,  on  the  ground  of  his 
right,  upon  tbe  failure  of  tbe  defendants  to 
furuish  It  on  tbe  1st  of  August,  to  consider  the 
contract  at  an  end  &nd  to  proceed  to  supply 
himself  elsewhere;  and  because  his  waiver  of 
performance  as  to  time  might  be  considered 
nn  abandonment  of  any  claim  for  damnges  on 
that  account.  But  on  further  consideration  we 
are  satlstled  this  would  be  wrong.  A  waiver  In 
such  cases  is  made  for  the  benellt  of  the  party 
In  default,  and,  as  against  him,  should  be  con- 
strued strictly  and  liberally  In  favor  of  the 
party  making  It.  It  Is  supposed  to  be  granted 
at  tb«  request  of  tbe  party  Indulged,  and  sbould 
be  confined  to  the  precise  right  waived  <  which 
in  this  case  was  the  right  to  refuse  tbe  ma- 
chinery after  tbe  day),  and  sbould  not  be  ez> 
tended  to  collateral  natters.  In  this  case  there 
can  be  little  doubt  tbat  tbe  plaintiff  was  de- 
terred from  making  exertions  to  procure  other 
machinery  by  the  conduct  and  asaurances  of  the 
defendant  Verbeck,  that  tbat  contracted  for 
would  be  speedily  completed." 

Even  If  a  voluntary  acceptance  without  ob- 
jection does  not  of  Itself  amount  to  a  waiver 
of  tbe  damages  sustained  by  reason  of  a  delay 
In  delivery,  such  acceptance  may  properly  be 
regarded  as  evincing  an  intention  to  waive  tbe 
time  speclOed  for  delivery.  Ramsey  v.  Tully, 
12  111.  App.  463. 

In  Davis  v.  Fish,  1  G.  Greene,  406,  48  Am. 
t>ec.  887,  the  court,  in  approving  an  Instmctlon 
that  tbe  Jury  If  they  should  find  certain  boats 
of  less  value  for  having  been  delivered  after 
the  time  contracted  shoold  deduct  the  amount 
from  the  contract  prices  said  that  the  act  ot 
the  vendee  in  accepting  the  boats  without  com- 
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lay,  receiving  It  under  such  circumstances  would 
not  be  evldunoe  of  a  waiver  of  the  latter  objec* 

tlon. 

Where  the  acceptance  Is  aecompaoied  with 
an  express  reservation  on  tlie  part   of  the 

vradees  to  claim  damages  by  reason  of  a  delay, 
euch  damages  are  a  proper  subject  for  recoup- 
ment in  on  action  for  tbe  purchase  price. 
Jones  V.  National  Printing  Co.  13  Daly.  92. 

Tbe  vendee  of  oleomargarine  to  be  delivered 
lu  specllled  quantltlea  weekly,  who  complained 
of  deliveries  of  less  amounts,  and  gave  notice 
that  damugee  would  be  claimed  therefor,  did 
not,  by  accepting  so  much  ot  the  oleomargarine 
as  be  coiild  get,  waive  his  claim  under  the 
contract  for  tbe  special  damages  agreed  on  In 
case  of  short  delivery.   Re  Kelly,  01  Fed.  104. 

Bat  a  protest  at  the  time  of  delivery  of 
goods  shipped  under  an  executory  contract  of 
sale  that  the  acceptance  Is  without  prejudice 
is  tuelTectual  to  reserve  to  tbe  vendee  tbe  right, 
la  an  action  for  tbe  purchase  price,  to  counter- 
claim damages  for  a  breach  of  the  contract  as 
to  time  and  manner  of  shipment  causing  the 
goods  to  arrive  later  than  they  would  If  shipped 
aa  Agreed.  Wallace  v.  Valentine,  10  Misc.  645, 
32  N.  Y.  Supp.  121.  Thl»  case  cannot,  however. 
Justly  be  regarded  as  conflicting  with  the  de- 
cisions Just  above  cited,  as  tbe  court  rests  Its 
decision  upon  on  entirely  different  principle, 
viz.:  that  the  time,  place,  and  manner  of  ship- 
ment were  part  of  the  description  of  the  gooda 
and  material  elements  In  the  identification  of 
tbe  property,  and  tbat  In  such  case  where  there 
Is  no  Independent  collateral  warranty  do  claim 
tor  damages  survives  tbe  seceptance  and  use  of 
tbe  goods  by  the  vendee  with  full  knowledge  of 
the  facts,  although  the  goods  do  not  in  all  re- 
spects answer  the  description  of  tbe  cootracL 

W.  W.  H. 
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Blackburn,  in  his  work  on  Contracts,  p.  377, 
states  the  law  on  the  subject  as  follows: 
'When  the  contract  was  to  deliver  goods  at 
a  certain  date,  and  that  date  ia  passed,  the 
vendee  may  accept  the  goods,  and  bring  his 
acti(Hi  for  any  damages  he  may  have  actu- 
ally suffered  in  consequence  of  the  late  de- 
livery. He  does  not,  by  accepting  a  late  de- 
livery, waive  any  claim  he  may  have  for 
damages  arising  from  the  delay;  just  as 
where,  by  accepting  goods  which  were  not 
up  to  the  warranted  quality,  he  does  not 
waive  his  right  to  damages  for  breach  of 
warranty.'  Hare  on  Conteacts,  p.  637, 
states  the  rule  thus :  'When  the  thing  ten- 
dered under  an  executory  contract  differs 
aa  regards  time,  quality,  amount,  or  kind 
from  what  the  buyer  agreed  to  receive,  it 
may  be  declined,  and  the  breach  treated  as 
entire,  or  it  may  be  accepted  as  so  much 
on  account  of  what  the  contractor  agreed  to 
do  or  rmder,  and  an  action  brought  for  the 
amount  by  which  the  perftmnaace  falls 
short  of  Uie  promise.'  This  statement  of 
the  rule  is  subject  to  the  qualification  that 
time  must  be  of  the  essence  of  the  contract, 
and  there  must  be  an  express  warranty  as 
to  the  quality  of  the  goods.  In  the  case  of 
Digman  v.  Spurr,  3  Wash.  315,  28  Pac.  529, 
the  supreme  court  of  the  state  of  Washing- 
ton had  the  question  before  it.  The  court 
said :  'Counsel  contend  that  appellant 
waived  nn  right  to  damages  arising  out  of 
any  delay  in  delivering  the  brick  by  re- 
spondent notwithstanding  they  vere  ac- 
cepted at  a  later  date  than  that  fixed  for 
their  delivery  by  the  agreement  between  the 
parties;  and  we  are  inclined  to  the  opinion 
that  the  objection  is  well  founded.'  So,  in 
the  case  of  Whalon  t.  Aldrich,  8  Minn.  349, 
Gil.  305,  the  supreme  court  of  Minnesota 
says:  "The  defendant,  aa  the  case  shows, 
was  entitled  to  have  the  logs  in  the  St. 
Croix  boom  in  1857.  Six  or  seven  hundred 
thousand  feet  of  them  were  not  so  delivered, 
but  were  delivered  the  next  year,  and  re- 
ceived by  the  defendant;.  This  acceptance 
did  not  cut  off  any  claim  the  defendant  had 
for  the  nondelivery  of  the  logs  at  the  ccmtract 
time,  but  enters  as  an  dement  into  the  ques- 
ticHi  of  what  damages  he  was  entitled  to  re- 
cover.' In  the  case  of  McMaater  v.  State, 
108  N.  Y.  5.53,  15  N.  E.  417.  the  court  says: 
'The  contention  that  where  there  is  a  breach 
of  contract  by  one  party,  and  the  other 
thereafter  is  permitted  to  perform  the  same 
in  part,  receiving  the  contract  price  for  such 
port  perfotmance,  th«  injured  party  thereby 
waives  or  releases  his  right  to  damages  for 
the  breach,  has  no  foundation  in  reason  or 
authority.  It  is  undoubtedly  the  rule  that, 
where  one  party  to  a  contract  breaks  the 
same  the  other  party  may  stop,  and  refuse 
further  performance.  But;,  instead  of  doing 
BO,  he  may  perform,  so  far  as  he  is  permit- 
ted, and  then  claim  the  damages  he  has  suf- 
fered from  the  breach.'  In  Baghy  v.  Walk- 
er, 78  Md.  239,  27  Atl.  1033,  the  supreme 
court  of  Maryland  siud:  'Mere  acceptance 
of  the  lunibOT  after  the  expiration  of  the 
time  fixed  in  the  agreement  for  its  delivery 
WES  not  of  itself  a  waiver  of  the  Iweeidi  com- 
fi4  L.  R.  A. 


mitted  by  the  failure  to  deliver  it  according 
to  the  terms  of  the  contract;  nor  did  such 
an  acceptance  preclude  the  vendees  from 
subsequently  suing  to  recover  the  duuages 
resulting  to  them  by  reason  of  Uie  nondeliv- 
ery from  the  time  of  default  up  to  the  date 
of  acceptance,  nor  from  recouping,  when 
sued  by  the  vendors,  those  damages  against 
the  latter's  claim  for  the  purchase  mcmey.' 
So,  in  Van  Winkle  v.  Wilkins,  81  Ga.  loc. 
cit.  104,  7  S.  E.  644,  the  supreme  court  of 
Georgia  expressed  the  same  view.  It  said: 
'It  was  urged  in  the  argument  that  receiv- 
ing the  machinery  was  a  waiver  both  its- 
defects  and  of  damages  resultii^  from  it* 
nondelivery  in  due  time.  Why  sot  ... 
Under  the  circumstances  there  was  no  obli- 
gation to  return  the  machinery,  or  to  offer 
to  return  it.  ...  As  to  the  damages  re- 
sulting from  delay,  these  had  already  been 
sustained  when  the  mill  was  received.  Its 
reception,  in  bo  far  as  it  affected  them  at 
all,  could  only  hindn"  more  from  accruing. 
It  certainly  could  not  increase  than.  There 
was  no  inconsistency  between  rec^lifm  of 
the  machinery  and  retention  of  the  claim 
for  damages  on  account  of  delay  to  furnish 
it  by  the  time  stipulated.  To  hold  that 
there  was  a  waiver  by  implication  would  be 
very  unreasonable:'  To  the  same  effect  is 
Oaylord  T.  Karat,  43  N.  Y.  S.  R.  631,  17  X. 
Y.  Supp.  720.  In  the  case  at  bar  it  was 
stipulated  thai  the  oranges  should  be- 
shipped  not  later  than  the  2l8t  of  December. 
Was  the  time  of  shipment  intended  to  be  of 
the  essence  of  the  contract?  If  so,  then  the 
stipulaUon  must  be  construed  as  a  warran- 
ty or  condition  precedent,  and  not  a  mere 
representation.  The  doctrine  of  the  iore^ 
ing  cases  must  rest  on  this  distinction.  On 
no  other  principle  can  they  be  distinguished 
trom  the  cases  which  hold  that  in  the  ab- 
aenee  of  an  express  warranty  as  to  quality 
an  acceptance  of  ^[oods  of  an  inferior  quali- 
ty to  those  bargained  for  will  be  held  to  be 
a  waiver  of  the  breach  of  the  contract.  'In 
determining  whether  stipulations  as  to  the 
time  of  performing  a  cont^-act  of  sale  are 
conditions  precedent,  the  court  seeks  to  dis* 
cover  the  intenticm  of  the  parties;  and,  if 
time  appears,  from  Uie  language  used  and 
the  circumstaaees,  to  be  M  Uie  esseace  of 
the  c<»itract,  stipulations  in  regard  to  it 
will  be  held  conditi(Mis  precedent.'  Beach, 
Modem  Law  of  Contracts,  {  SIS-  There  is 
no  difficulty  in  determining  the  question  in 
the  present  case^  It  was  the  evident  por- 
poee  and  intention  of  the  parties  that  the 
shipment  should  be  made  at  the  stipulated 
date,  BO  that  the  oranges  might  re«ch  St. 
Louis  in  time  for  defendant  to  get  the  ad- 
vantage of  the  better  prices  for  such  fruit, 
which  usually  prevails  at  the  be^nning  of 
the  holidays.  The  appellant  cites  in  sup- 
port of  its  posiU(Mi  Bode  v.  Bealy,  8  Daly, 
150.  That  case  declares  the  law  as  appel- 
lant contends,  Tlte  opinion  does  not  at- 
tempt to  discuss  the  question  on  prindple, 
hut  merely  decided  that,  where  goods  ore- 
delivered  out  of  time,  the  vendee,  by  aoeq>t> 
ing  them  without  protest,  waives  his  claim 
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for  damages  for  breach  of  the  contract.  The 
other  authorities  relied  oa  hold  that  in  ex- 
ecutory contracts  for  the  sale  of  goods,  if 
there  la  no  express  warranty  as  to  kind  or 
quality,  the  vendee  must  examine  the  goods 
promptly,  and,  if  they  are  not  according  to 
contract,  he  must  return  to  the  vendor. 
Failiiw  in  this,  he  will  be  held  to  have 
waived  his  objection  to  the  quality  of  the 
goods.  This  we  concede  to  be  the  law,  but 
we  deny  its  application  in  the  present  case. 
The  judgment  will  be  affirmed. 

"Judge  Bland  concurs  in  this  opinion  as 
written.  Judge  Bond  dissents,  and  is  of  the 
opinion  that  the  decision  is  opposed  to  that 
of  the  supreme  court  in  the  case  of  Estel  v. 
;S(.  Lo«M  a  8.  JS.  R.  Co.  66  Mo.  282.  The 
cause  will  therefOTe  be  certified  to  the  bu-< 
preme  court  for  final  determination." 

In  our  opinion,  the  law  is  correctly  ruled 
by  the  majority  of  the  court  of  appeals. 
As  said  by  the  Supreme  Court  of  the  United 
States  in  Nutrington  v.  Wright,  115  U.  S. 
188,  20  L.  ed.  306,  6  Sup.  Ct.  Rep.  12:  "In 
the  contracts  of  merchants,  time  is  of  the 
essence.  ...  A  statement  descriptive  ot 
the  subject-matter,  or  of  stnae  material  in- 
cident, such  as  the  time  or  place  of  ship- 
ment, is  ordinarily  to  be  r^;arded  as  a  war- 
ranty in  the  sense  in  which  that  term  is 
used  in  insurance  and  maritime  law ;  that  is 
to  say,  a  condition  precedent,  upon  the  fail- 
ure or  nonperformance  of  which  the  party 
aggrieved  may  repudiate  the  whole  con- 
tract." 1  Beach,  Modern  Law  of  Contracts, 
p.  744,  {  61G,  adopts  Mr.  Justice  Oray's  lan- 
ffuase  as  the  law  in  auch  cases.  As  shown 
by  Jadge  Bi^'s  opinion,  such  a  stipulation 
is  T^^orded  1^  the  courts  as  a  warranty, 
and  Uie  rule  is  wdl  settled  that  the  stipu- 
lation is  a  warranty  as  to  the  time  of  de- 
livery, and  the  vendee  may  receive  the  goods 
after  the  stipulated  time  of  delivery,  and, 
if  he  has  paid  the  purchase  money,  may 
maintain  his  action  for  the  damages  occa- 
sitmed  by  the  breach,  or,  if  ha  has  not  paid 
for  the  goods,  may  recoup  the  amount  of  his 
damages  out  of  the  purchase  price.  The 
difference  in  opinion  between  the  judges  of 
the  court  of  appeals  is  based  upon  the  dif- 
ferent views  they  entertain  as  to  the  char- 
acter of  the  stipulation  as  to  time.  We 
think,  with  the  majority,  it  is  a  warranty. 
Aa  to  the  case  of  Bstel  v.  Bt.  Louis  d  8.  B. 
R.  Co.  56  Mo.  282,  we  think  it  is  plain  that 
the  waiver  of  the  time  in  that  case  was  an 
express  waiver  of  the  time  before  the  deliv- 
ery began,  and  a  consequent  estoppel  of  the 
defendant  under  the  facts  to  complain  of  the 
failure  to  deliver  at  the  time  specified  in 
the  contract,  whereas  the  cases  cited  1^ 
Judge  Biggs  clearly  demtmstrate  that  the 
mere  reception  of  the  goods  without  pro- 
test or  objection  is  not  a  waiver  of  the 
breach  committed  by  the  failure  to  ddiver 
the  oranges  according  to  the  contract. 

The  jwigm&vt  of  the  Oireuit  Court  is  af- 
firmed, and  the  opinion  of  Ju^  Biggs 
adopted. 

All  concur. 
ML.  R.  A. 


Veronica  FRANTA  et  dL,  Resptg., 

V. 

BOHEMIAN  ROMAN  CATHOLIC  CEN- 
TRAL TOION  OF  THE  UNITED 
STATES  OF  AMERICA,  Appt, 

(  Mo  > 

A  requirement  of  the  eoMtltvtlon  of  m 
mntnal  beneAt  ■oclety  tbat  Its  prlvllegea 
shall  be  limited  to  memberB  of  a  speclHed  re- 
llgloas  denomtiiBtlon,  and  tbat  membej-s  neg- 
lecting to  comply  wltb  the  rules  governing 
tbat  denomination  shall  be  suspended  or  ex- 
pelled, does  not  violate  a  provision  of  tbe 
state  Constitution  securing  the  right  to  wor- 
ship God  according  to  tbe  dictates  of  one's 
own  conscleoce,  and  providing  that  no  human 
euchortty  can  control  or  Interfere  wltb  tbe 
rights  of  conscleoce, 

(June  12,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  the  City  of  St. 
Louis  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  certificate  of  membership  in  a  mu- 
tual benefit  society.  Revtraed. 

The  facts  are  stated  in  tlie  opinion. 
Messrs.  Daniel  Dillon  and  John  Dil- 
lon, for  appellant: 

The  constitution  and  laws  of  organiza- 
tions such  as  defendant  are  binding  on  its 
members. 

Coleman  v.  .Supreme  Lodge  K.  of  H.  18 
Mo.  App.  194;  Smith  v.  Knighta  of  Father 
Mathew,  26  Mo.  App.  184;  Cfrtmd  Lodge,  A. 
O.  U.  W.  V.  Sater^  44  Mo.  App.  452  j  Theo- 
bald V.  Supreme  Lodge,  K.  of  i*.  59  Mo.  App. 
87 ;  State  ex  rel.  Schrempp  v.  Grand  Lodge, 
A.  0.  V.  W.  70  Mo.  App.  466;  Ellerbe  v. 
Fauat,  119  Mo.  653,  25  L.  R.  A.  149,  25  B. 
W.  390. 

These  laws  are  not  unreasonable.  To 
maintain  the  society  according  to  its  consti- 
tution, they  were  almost  a  necessity.  With- 
out them  members  might  cease  to  be  Cath- 
olics and  still  retain  their  membership,  and 
in  course  of  time,  instead  of  being  a  society 
composed  excluaiv^  of  Catholics,  as  its  con- 
stitution provide^  it  would  become  a  so- 
ciety composed  of  all  religious  denomina- 
tions. 

EUerhe  t.  Fatut,  119  Mo.  666.  25  L.  B.  A. 
149,  25  S.  W.  390. 

The  constitution  and  laws  are  authorized 
by  the  statutes  of  this  state. 

Theobald  v.  Supreme  Lodge  K.  of  P.  59 
Mo.  App.  87. 

The  constitution  and  laws  of  defendant  are 
not  in  conflict  with  the  Constitution  of  this 
state,  in  operating  as  a  denial  of  religious 
liberty. 

Hitter  T.  German  Ron%an  Caiholio  8t. 
Aloyeiua  Boo.  4  Ky.  L.  Rep.  871;  Matt  v. 
Roman  CathoUo  Mut.  Proteotive  Boc.  70 
Iowa,  455,  30  N.  W.  790;  Btaok  v.  O'Hara, 
98  Pa.  213;  Smneaaey  t.  Watth,  55  N.  H. 
515. 

Even  though  the  suspension  of  Franta  was 

Note. — See,  on  this  same  question,  the  fol- 
lowins  case  of  Hsnirklewlci  T.  Bt.  Adalbertns 
Soe. 
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void,  still  if  he  acquiewed  in  it  he  must  be 
regarded  as  holding  the  position  of  a  bub- 

pended  member. 

Glardon  v.  Supreme  Lodge  K.  of  P.  60 
Mo.  App.  45;  Miller  t.  United  States  Orand 
Lodge,  O.  B.  A.  72  Mo.  App.  400. 

Messrs.  KoeUer  ft  B«1h  and  W.  TL 
Sekery,  for  respondents: 

An  unreasonable  by-law  is  Toid.   The  by- 
law in  question  here  was  unreasonable. 

I'cople  ex  rel.  Hchmitt  v.  Saint  Franoiscua 
Benevt  Soa.  24  How.  Pr.  216;  Mulroy  v.  Su- 
preme Lodge  K.  of  H.  28  Mo.  App.  463; 
Niblack.  Ben.  Soc.  ed.  1888,  p.  30,  fi  20; 
Bacon,  Ben.  Soc.  new  ed.  1804,  p.  136,  S  85; 
State  ew  rel.  Kennedy  v.  Union  Merohant^ 
Eachange,  2  Mo.  App.  96;  Cartan  v.  Father 
Matthtw  United  Bmev.  Soc.  3  Daly,  20; 
People  ea>  rel.  Gray  v.  Medical  Soc.  24  Barb. 
571;  fom.  v.  St.  Patrick's  Benev.  Soc.  2 
Binn.  441,  4  Am.  Dee.  4.53;  Angell  A  A!  Priv. 
Corp.  nth  ed.  p.  387,  S  347. 

The  by-law  in  question  exacts  the  observ- 
ance of  and  performance  of  certain  religious 
duties  upon  the  pain  of  forfeiture  of  prop- 
erty iuteretita.  This  is  clearly  in  violation 
of  the  Constitution. 

People  eie  rel.  Schmitt  v.  Saint  Franoiscua 
Bonev.  Soc.  24  How.  Pr.  216;  People  ex  rel. 
Gray  v.  Medical  Soc.  24  Barb.  571;  Niblaek, 
Ben.  Soc.  ed.  1888,  p.  23,  S  20;  Bacon,  Ben. 
Soc.  new  ed.  181t4,  p.  135,  S  84. 

The  laws  of  this  state  applicable  to  this 
class  of  corporations  do  not,  authorize  the 
making  of  by-laws  such  as  the  one  in  ques- 
tion. 

Rev.  Stat.  18t>9,  S  1403;  People  em  rel. 
Sckmitt  v.  ftdin/  Franciacua  Benev.  Soc.  24 
How.  Pr.  21fl;  People  ex  rel.  Gray  v.  Medi- 
cal Soc.  24  Barb.  671;  Kibladc,  Ben.  Soc.  ed. 
1888,  p.  S3.  S  41. 

Defendant  is  a  fraternal  beneflcial  society 
as  distint^ished  from  a  mere  religious  so- 
ciety. Members  to  whom  certificates  are  is- 
sued acquire  property  rights.  Any  by-law 
not  nccessai-y  to  preserve  and  protect  such 
rights  is  unreasonable  and  void. 

Mo.  Const,  art.  2.  §  8;  People  ex  rel. 
Schmitt  v.  Saint  Franciacua  Benev.  Soc.  24 
How.  J'r.  216:  Mulroy  v.  Supreme  Lodge  K. 
of  a.  28  Mo.  App.  471  i  Com.  v.  fit.  Patrick's 
Bmev.  fioe.  2  Binn.  441.  4  Am.  Dec  453; 
Kiblack,  Ben.  Soc.  ed.  1888,  p.  30.  i  26; 
Facon.  Ben.  Soc  new  ed.  1894,  p.  137,  S  85. 

There  being  no  occasion  for  a  confeBsion, 
the  by-law.  even  though  valid,  docs  not  con- 
Btitute  a  defense;  hence  the  demurrer  was 
properly  sustained.  The  law  does  not  ask 
of  anyone  to  do  that  which" is  unnecessary; 
nor  wilt  the  law  presume  that  Franta  had 
sinned. 

Matt  T.  Roman  Catholic  Mut.  Protective 
Boo.  70  Towa,  4.'i5,  80  N.  W.  799. 

Where  the  suxpenaion  of  a  member  of  a 
mutual  benefit  society  by  his  lodge  is  with- 
out juriBdiction — as  where  it  takes  place 
upon  a  charge  of  which  the  lodge  has  no  ju- 
risdiction to  try  him — hia  expulsion  is  null 
and  void,  and,  being  so,  it  is  not  incumbent 
upon  him  to  take  steps  to  have  it  reversed 
in  a  higher  judicatoiy  of  the  order. 

Olardon  v.  Supreme  Lodge  K.  of  P.  60  Mo. 
S4  L.  R.  A. 


App.  50;  Boeffner  t.  Orand  Lodge  Q.  O.  of 
11.  41  Mo.  App.  359;  Mulroy  v.  Supreme 
Lodge  K.  of  U.  28  Mo.  App.  463. 

Valllant,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiffs  are  the  minor  children  of  Peter 
Franta,  deceased,  who,  in  hit  lifetime,  had 
been  a  member  of  the  defendant  corporation, 
which  is  a  fraternal  beneficiary  society  in- 
corporated under  the  laws  of  this  state,  and 
the  suit  is  to  recover  on  a  benefit  certificate 
or  quasi  life  insurance  policy  for  $1,001)  is- 
sued by  the  society  to  pfaintiff'e  father.  The 
answer  of  tlie  defendant  pleads  that  it  is  an 
association  of  persons  wbo  are  members  of 
the  Roman  Catholic  Church ;  that  by  its  con- 
'stitution  no  pei*son  can  be  a  member  who  is 
not  a  Roman  Catholic,  and  who  does  not  per- 
form his  duties  as  required  by  the  chuich, 
and  that  one  of  those  duties  is  to  go  to  con- 
iession,  and  receive  the  sacrament  of  tbe  holy 
communion  every  ^ear  during  Easter  time, 
and  the  constitution  and  by-laws  require 
eveiT  member  to  perform  that  duty,  and  to 
produce  to  the  society  a  certificate  of  the 
priest  that  he  had  done  so,  or,  failing  there. 
in,  the  society  has  the  authority  to  suspend 
him  indefinitely,  or  for  such  time  as  it  may 
deem  just,  first  giving  him  an  opportunity 
to  clear  himself  of  the  charge;  that  every 
applicant  for  membership  in  the  association 
is  required  to  sign  an  agreement  that  he  will 
be  governed  by  its  constitution  and  laws,  and 
the  plaintifTs  father  signed  such  agreement, 
and  was  admitted  to  membership  thereupon; 
tliat  plaintiff's  father  did  not  receive  tbe 
sacrament  of  the  holy  communion  during 
Easter  in  18!)0,  and  was  charged  in  the  so- 
ciety with  that  omission,  and  in  n  rc^ilar 
meeting  he  admitted  the  truth  of  the  charge, 
and  thereupon  in  due  course  the  society  sus- 
^nded  him  from  membership  indeftnitely, 
and  he  died  while  so  suspended ;  that  fagr  the 
laws  of  the  order  a  suspended  member  lost 
all   benefits   during   his   suspension.  The 
plaintiffs  demurred  to  that  plea,  and  the 
court  sustained  the  demurrer  on  the  ground 
that  tbe  provision  of  the  law  of  the  defend- 
ant society  was  in  violation  of  §  5,  art.  S, 
of  the  Constitution,  and,  defendant  not 
pleading  further,  judgment  for  the  plaintiffs 
was  rendered  for  $1,000.16,  from  whidi  the 
defendant  appeals. 

The  only  quesUon  in  the  case  is  whether 
persons  of  any  religious  denomination  may 
form  a  corporation  under  our  stntutr^  is 
reference  to  fraternal  benefieiaiy  sot-ietiei. 
and  by  ii»  laws  limit  its  membership  to  per- 
sons of  the  same  religious  belief,  and  su^^pend 
or  expel  a  member  for  failure  to  observe  a 
duty  prescribed  \fj  the  church  and  required 
by  the  law  of  the  corporation.  Tlie  clause 
of  our  Constitution  which  the  circuit  court 
adjudged  to  have  been  violated  by  the  law 
of  the  defendant  corporation  is  5  S  of  the 
Bill  of  Rights,  and  is  in  these  words:  "That 
all  men  have  a  nnttiral  and  indeffAsible 
right  to  worship  Almighty  God  accoiding  to 
the  dictates  of  their  o^vn  eonncicnec;  that 
no  person  can,  on  account  of  his  religious 
opinions,  be  rendered  ineligible  to  any  (tf- 
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fice  of  trust  or  profit  under  thU  atate^  nor 
be  diaqualifled  from  tcBtifying,  or  from 
MTving  as  a  juror ;  that  do  human  authority 
can  cunlrol  or  interfere  with  the  rights  of 
conscience;  that  no  person  ought,  uy  any 
law,  to  be  molested  in  his  person  or  es- 
tate on  account  of  bis  religious  persuasion 
or  profe:jsion;  but  the  liberty  of  conscience 
hereby  secuied  ah&ll  not  be  so  construed  as 
to  excuse  acts  of  licentiousness^  nor  to  justi- 
fy practices  inconsistent  with  the  good  or- 
der, peace,  or  safety  of  this  state,  or  witli  Uie 
rights  of  others."  When  we  consider  the 
purely  vohintary  character  of  the  society 
in  question ;  tlial  no  one  can  be  brought  into 
its  membership  but  by  hia  own  free  will,  nor 
restrained  to  keep  his  membership  when  he 
wisiies  to  withdraw ;  that  be  can  be  admitted 
only  on  terms  and  conditions  upon  which  he 
ami  the  society  mutually  agree;  that  he  can 
be  expelled  or  suspended  only  in  conformity 
to  laws  of  the  society  which  he  has  agreed 
he  would  obey  and  submit  to;  and  when  we 
also  consider  that  by  expulsion  or  suspension 
he  is  deprived  of  no  right  or  privilege  which 
he  holds  independent  of  the  society,  which 
was  not  created  by  the  society  itself,  and 
which,  in  so  far  as  it  may  have  assumed  the 
character  of  a  ri^ht,  is  purely  eontractnal, 
and  depends  for  its  continuance  on  the  ob- 
servance of  the  terms  of  the  contract, — it 
would  be  a  strange  construction  of  the  clause 
of  the  Constitution  guaranteeing  freedom  of 
conscience  if  we  should  interpret  it  to  mean 
that  one  under  those  circumstances  was  en- 
titled to  receive  the  fruits  of  his  contract, 
while  declining  from  scruples  of  conscience 
to  perform  the  conditlona  which  entitle  him 
to  the  same.  The  defendant  corporation  is 
organiiced  under  article  10,  chap.  42,  Rev. 
Stat.  1889.  Fraternal  beneficiary  corpora- 
tion? necessarily  have  the  character  of  fra- 
ternal or  social  community.  That  is  their 
foundation.  The  pecuniary  benefit  or  quasi 
insurance  that  the  law  allows  to  be  con- 
tracted for  is  merely  incidental  to  the  social 
or  fraternal  character.  The  language  of  the 
statute  specifying  the  purposes  for  which 
corporations  under  that  article  may  be 
formed  is  "for  benevolent,  religious,  scien- 
tific, fraternal,  beneficial,  or  educational 
purposes."  Insurance  is  not  one  of  the  funda- 
mental purposes  for  which  a  corporation, 
under  that  article,  may  be  formed.  When 
the  purpose  is  to  form  a  life  insurance  com- 
pany on  the  assessment  plan,  the  organiica- 
tion  must  be  effected  under  another  statute 
enacted  for  that  purpose.  Having  pre- 
scribed the  purposes  for  which  such, corpora- 
tions may  be  formed,  and  the  procedure  for 
their  organization,  the  statute  goes  on  to 
confer  upon  fraternal  beneficiary  associa- 
tions the  power  to  make  provision  by  assess- 
ments to  pay  benefits  to  the  families  or  de- 
pendrats  of  deceased  mranbers,  and  to  their 
sick  or  disabled  members  living;  but  it 
avoids  the  word  "insurance"  in  that  connec- 
tion, and  expressly  exempts  such  societies 
from  the  operation  of  the  insurance  laws  of 
the  state.  Benefit  certiilcates  issued  by  such 
societies  have  some  of  the  characteristics 
of  life  insurance  policies,  and  are  enforced 
54  L.  R.  A. 


in  the  courts  according  to  tlie  contract;  but 
there  is  SMuething  more  in  the  contract  evi- 
denced by  such  a  certificate  than  there  is  in 
that  evidenced  by  an  ordinary  life  insurance 
policy.  These  societies  are  sometimes  re- 
ferred to  as  organized  for  charitable  pur- 
poses; but  death  losses  on  such  benefit  cer- 
tificates are  not  to  be  classed  under  that 
head,  for  they  are  enforced  according  to  the 
terms  of  the  contract;  and  even  si^  bene- 
fits do  not  fill  tlie  legal  meanii^  of  the  word 
"charity,"  because  uiey  are  limited  to  the 
members  of  the  society.  An  act,  to  be 
charitable  in  a  legal  sense  must  be  de- 
signed for  "some  public  benefit  open  to  an  in- 
definite and  vague  number;  that  is,  the  per- 
sons to  be  benefited  must  be  vague,  uncer- 
tain, and  indefinite  until  they  are  selected  or 
appointed  to  be  the  particular  beueficiari«i 
of  the  trust  for  the  time  being.  .  .  , 
Money  contributed  by  the  members  of  a  club 
to  a  common  fund,  to  be  applied  to  the  re- 
lief and  assistance  of  the  particular  mem- 
bers of  the  club  when  in  sickness,  want  of 
employment,  or  other  disability,  is  uot  a 
charitable  fund,  to  Ije  controlled  by  a  court 
of  equity."  Perry,  Tr.  9  710.  It  is  not 
charity  to  give  to  your  friend  because 
friendship,  nor  to  your  associate  in  a  societv 
because  of  your  duty  imposed  by  the  laws  of 
that  society.  Charity,  in  the  legal  sens^ 
has  been  illustrated  by  reference  to  the  cus- 
tom of  the  ancient  Jews  to  leave  at  random  a 
sheaf  of  corn  here  and  there  in  the  field  for 
the  poor  gleaners  who  followed  the  harvest- 
ers, it  being  unknown  who  would  get  it. 
Therefore  there  is  nothing  in  tiie  idea  of  a 
charitable  trust  to  influence  the  decision  in 
this  case.  If  the  plaintiffs  are  entitled  to 
recover,  it  must  oe  upon  the  theory  that 
their  father  held  a  contractual  relation  with 
the  defendant  corporation  at  the  time  of  his 
death,  which  entitled  him  to  membership 
therein,  and  the  benefits  incident  to  such 
membership. 

Fraternal  beneficiary  societies  appear  to 
have  received  the  approbation  and  enoour- 
agement  of  the  l^uaturea  in  many  of  the 
states,  and  have  greatly  increased  in  num- 
ber and  in  the  volume  of  their  peculiar  in- 
surance within  the  last  twenty  years.  Such 
has  certainly  been  their  history  in  Missouri. 
This  encouragement  has  arisen  from  the  fact 
that  in  their  dealings  with  the  families  of 
their  deceased  members  they  have  not  been 
influenced  alone  by  the  strict  letter  of  their 
contractual  obligation,  but  also  to  a  great 
extent  by  that  spirit  of  fraternity  which  is 
the  life  of  their  organizations.  It  not  in- 
frequently happens  that  the  dues  or  assess- 
ments of  an  unfortunate  sick  member  are 

{>aid  by  the  members  of  his  subordinate 
odge,  or  out  of  its  treasury,  to  keep  him  in 
good  standing,  in  the  face  of  impending 
death,  for  the  very  purpose  of  securing  the 
payment  of  the  benefit  fund  to  his  family. 
Such  ia  not  the  conduct  of  mere  strangers 
with  each  other,  or  of  those  who  are  bound 
only  by  the  ties  of  a  rontract  of  insurance. 
And  the  law  recognizes  in  that  spirit  of  fra- 
ternity not  only  a  guaranty  of  Hie  insurance 
when  Ute  memoer  dies,  but  also  the  develop- 
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meat  of  better  character  among  the  members 
while  living,  and  thus  the  state  derives 
a  moral  benefit.  But  the  idea  of  fraternity 
on  which  these  societies  are  founded  is  not 
tliat  of  the  mere  abstract  principle,  which 
includes  all  mankind;  it  is  rather  fraternity 
in  the  concrete,  unbracing  only  those  who 
hare  some  feature  common  to  themselves, 
but  not  universal,  which  renders  them  for 
that  reason  a  separate  and  peculiar  band  of 
friends  or  associates,  distinct  from  the  rest 
of  the  world.  Such  a  peculiar  quality,  com- 
mon to  them,  but  distinguishing  them  from 
mankind  in  general,  is  absolutely  essential 
to  a  fraternal  aociety,  and  it  alone  distin- 
guishes these  societies  in  thrar  conduct  from 
life  insurance  companies  on  the  assessment 
plan.  In  the  invitation  that  our  statute 
gives  to  the  people  to  form  such  societies  it 
does  not  specify  what  sentimental  bonds  of 
uuion  may  be  used  for  that  purpose.  Whatr 
ever  sentiment  a  number  of  men  may  have 
in  common  and  peculiar  to  themselves,  which 
draws  them  together  for  a  purpose  that  is 
not  immoral  or  inimical  to  the  state,  may 
be  made  by  them  essential  to  admission  to 
membership  in  their  society,  and  it  follows 
as  a  corollary  it  may  be  made  essential  to 
retention  of  such  membership.  If  men  of  a 
particular  religious  faith  prefer  to  be  asso- 
ciated with  those  of  that  faith,  and  desire 
to  form  a  corporation  composed  alone  of 
members  who  are  in  harmony  with  them  on 
that  subject,  there  is  nothing  in  our  law  to 
forbid  them.  But  a  fraternal  beneficiary 
society  founded  on  and  limited  to  such  mem- 
bership is  in  no  sense  a  religious  corpora^ 
tion.  It  is  not  formed  to  teach  or  propagate 
the  religious  faith,  but  to  cultivate  the  spir- 
it of  fraternity  among  its  members  who  are 
of  that  faith,  and  incidentally  to  provide  a 
ueconiaiy  benefit  for  them  and  their  fam- 
ilies as  the  statute  contemplates.  And  if  the 
corporation  may  lawfully  prescribe  as  a  con- 
dition precedent  to  admission  to  membership 
that  the  applicant  be  one  who  is  a  member 
in  good  standing  of  a  certain  church,  and 
who  conforms  to  its  teachings,  it  may  also 
prescribe  as  a  condition  subsequent  to  re- 
taining his  membership  in  the  corporation 
that  he  continue  in  good  standing  in  the 
church  and  in  observance  of  its  requirements. 
The  corporation  does  not  thereby  become 
a  progapfinda  of  religious  dogma,  but  only 
secures  to  its  members  that  exclusive  con- 
genial association  which  ^t  promised.  The 
Masonic  fraternity  is  generally  reputed  to 
be  a  society  having  for  one  of  its  objects,  at 
least,  the  practice  of  charity  in  its  broad- 
est sense,  yet  n  corporation  known  as  the 
United  MaHonio  Benefit  Association,  which 
was  only  a  life  insurance  company  on  the  as- 
sessment plan,  and  in  no  sense  a  charitable 
society,  had  prescribed  as  a  qualification  for 
membership  that  the  applicant  be  a  Mason 
in  good  standing,  and  it  was  held  that  a  by- 
law of  the  corporation  declaring  that,  upon 
ft  member  thereof  ceasing  to  be  a  member 
in  good  standing  of  the  Masonic  fraternity, 
ipso  facto,  forfeited  his  membership  in  the 
corporation,  was  valid.  EUerhe  v.  Fmut, 
119  Mo.  eSOj  23  L.  B.  A.  149,  2S  S.  W.  390. 
ML.  B.  A. 


In  that  case  the  purpose  of  the  corporatioo 
was  life  insurance,  and  it  had  nothing  to  do 
with  teaching  or  propagating  the  tenets  of 
Masonry;  }'et  it  was  held  uiat,  as  it  was 
a  mutual  society,  and  those  who  had  organ- 
ized and  composed  it  had  seen  fit  to  lunit 
their  association  to  Masons  in  good  standii^, 
no  one  not  belonging  to  that  class  could  come 
into  it,  or,  being  in,  no  one  ceasing  to  be  of 
the  class  could  remain  in.  The  clause  of 
the  constitution  invoked  in  the  case  at  bar  as 
much  protects  a  man  in  refusing  to  be  or  to 
remain  a  Mason  against  his  conscience  as 
it  docR  in  refusing  to  be  or  to  remain  a  mem- 
ber of  a  particular  church.  The  law  is  not 
greatly  concerned  in  guarding  a  man  in  that 
freedom  of  conscience  which  would  permit 
him  to  enter  into  a  contract,  and  keep  it  to 
the  extent  that  it  suits  him,  and  repudiate  it 
otherwise.  If  the  father  of  the  respondents 
in  this  case  acquired  any  rights  which  he  or 
they  could  enforce  against  this  corporation, 
it  was  by  virtue  of  an  express  contract, 
which  prescribed  the  terms  upon  which  he 
was  admitted  to  nieuibership,  and  as  ex- 
pressly prescribed  the  conditions  necessary 
to  be  olKierved  on  bis  part  to  continue  that 
membership;  and  the  terms  of  continuio;!; 
were  exactly  the  same  as  the  terms  of  ad- 
mission. He  expressly  represented  as  a  con- 
dition to  his  admission  that  he  was  a  mem- 
ber of  the  Roman  Catholic  Ohurch,  and  that 
be  observed  its  laws,  and  would  continue  to 
do  so  while  he  renmined  a  member  of  the 
corporation;  and  that,  if  he  should  oeaee  to 
conform  to  the  laws  of  the  church  in  the  par- 
ticular  mentioned  in  the  answer,  he  express- 
ly agreed  that  the  corporation  miglit  suspend 
or  expel  him,  and  thereby  exclude  him  from 
its  beneH  ts.  Under  the  Constitution  a&<l 
laws  of  this  state  a  man  cannot  be  coerced 
into  observing  the  sacraments  of  any  <^ureh. 
and,  even  if  he  should  enter  into  a  solemn 
contract  to  do  so,  he  is  free  to  break  the  con- 
tract, and  for  breaking  it  he  cannot  be  de- 
prived of  any  right  that  he  has  inde|)endeiit 
of  it.  But  if,  by  tlie  contract,  a  special  bene- 
fit is  created  for  him,  he  cannot  break  the 
contract  and  have  the  benefit  too.  The  court 
of  appeals  of  Kentucky,  passing  on  exactl; 
the  question  we  are  now  discussing,  said: 
"But,  apart  from  this,  we  cannot  see  that 
appellee  s  rules  are  in  any  way  inconsistent 
with  the  Constitution  of  Kentucky.  The 
plaintiff  never  acquired  the  right  to  be  thus 
watohcd  and  cared  for  in  sickness,  and  to 
have  his  family  provided  for  after  his  death, 
except  upon  the  condition  that  he  performed 
certain  religious  duties  required  of  mem- 
bera  of  the  Roman  Catholic  Church.  Those 
duties  Were  to  be  performed  every  year  dur- 
ing his  membership,  in  order  to  keep  alive 
the  corresponding  obligations  of  his  fellow 
members.  This  right  was  at  most  but  a  con- 
ditional one,  and  has  never  been  'diminifihed' 
by  any  act  of  the  society*8.  ...  To  com- 
pel them  r'>t^har  members  of  the  society]  to 
watch  and  care  for  plaintiff  in  times  of  sick- 
ness, and  contrihuto  to  the  support  of  his 
.  family  after  deatii,  when  they  have  only 
agreed  to  do  this  for  those  who  Temain  true 
to  their  churclt,  would  be  to  disregard  and 
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trample  upoa  that  mutuality  wliicli  lies  at 
the  loundation  of  aJl  coiitracte.  .  .  . 
The  religious  liberty  of  every  denomination 
in  this  laud  demands  that  no  such  principle 
■as  this  be  declared  as  the  law  of  Kentucky." 
Hitter  T.  Oertnan  Roman  CathoUo  St.  Aloy- 
siu9  Soc.  4  Ky.  L.  Itep.  871.  And  to  like 
effect  also  is  ilatt  v.  Roman  Catholic  Mut. 
I^tective  tSoo.  70  Iowa,  45fl,  30  N.  W.  799. 
If  any  court  of  last  resort  has  ever  held 
to  the  contrary,  our  attention  has  not  been 
^rawu  to  the  case. 


The  facts  stated  in  the  defendant's  plea, 
constituted  a  complete  defense  to  thtt  plain- 
tiffs' cause  of  action,  and  the  court  erred  in 
sustaining  the  demurrer. 

The  hidgnusnt  ia  reversed,  and  the  cause 
remanded  to  the  Circuit  Court  to  be  pro* 
ceeded  with  according  to  the  law  as  herein 
expressed. 

All  concur.  f 

Kehearing  denied* 


MICHIGAN  SUPBSaCE  COURT. 


Franciszk  MAZURKIEWICZ 

V. 

St.  ADELBERTUS  SOCIETY  OF  GRAND 
K:\PIDS,  Pl/f.  in  OertioraH. 

(  ...Ulch.  ) 

1>  Abr-law  prohibiting  membeni  from 
beluK  connected  n-ltli  societies  not 
approT-ed  Ity  a  partle«l«r  elivreli  Is  an- 

ttanrlzed  by  a  provision  In  the  atatote  author- 
Izlag  the  incorporation  of  mntoal  beneflt  co- 
eletlefl  that  tliey  shall  have  power  to  establish 
rules  for  the  regulation  of  the  affairs  of  the 
corporation  not  contrair  to  the  laws  of  the 
state  or  United  States,  and  to  decide  the  oec- 
essar;  qaallflcatlons  of  membership, 
a.  One  wbu  Joins  m  mutual  benefit  bo- 
elety  nliose  1>y-Iaw«  provide  tliat  no 
one  ean  be  a  member  of  It  who  Is  a  mem- 
ber of  a  aoclety  not  approved  b;  a  particular 
ebareh  cannot  complain  If  he  Is  expelled  from 
the  society  for  membership  In  a  society  pro- 
hibited by  Boeh  church.  , 

(June  17,  1901.) 

CERTIORARI  to  the  Circuit  Court  for 
Kent  County  to  review  an  order  rein- 
stating relator  in  a  mandamus  proceeding 
as  a  member  of  the  defendant  society.  Re- 
versed. 

The  facts  are  ptated  in  the  opinion. 
Meaars.  MoKnlKht  A  KeAlllrter,  for 

plaintiff -in  certiorari: 

Tlie  by-iaws  restricting  members  are  not 
contrary  to  the  laws  of  the  United  States 
or  this  state,  and  are  not  void  as  bung 
against  public  policy,  and  therefore  the  same 
are  valid  and  l>inding  on  each  member. 

Bretelaff  v.  Evangelical  Lutheran  8t.  John 
Hick  Ben.  Soo.  7  Det  L.  N.  442.  83  N.  W. 
1000  ;  3  Am.  &.  Eng.  Enc.  Law,  2d  ed.  pp. 
1081-1083;  1  Bacon,  Ben.  Soc.  9  217;  Dou- 
ville  V.  Farmer^  Mut.  F.  Ina.  Co.  113  Mich. 
158,  71  N.  W.  517;  13  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  1079. 

A  person  who  Joins  such  a  society  is  bound 
by  the  charter  and  by-laws,  which  are  a  part 
of  bis  contract. 

Douville  V.  Farmera'  Mut.  P.  Ins.  Co.  113 
Mich.  158,  71  N.  W.  617;  Van  Poucke  t. 
Netherland  Ht.  Vincent  De  Paul  Soc.  63 
Mich.  378,  2ft  N.  W.  863.  

NoTB. — See,  In  connection  with  this  case,  the 
preceding  case  of  Franta  t.  Bohemian  Boman 
Catholic  Central  Union. 
M  L.  R.  A. 


Meesra.  Dunham  ft  Mftloolntt  for  de- 
fendant in  certiorari: 

The  by-law  constituting  subdiv.  c,  5  fi» 
of  art.  12.  is  not  binding  upon  any  member  of 
the  respondent  society,  because  it  is  against 
public  policy,  unreasonable  and  void,  and  is 
such  a  by-law  as  is  not  within  the  pow^  of 
the  society  to  pans  under  the  express  and  im- 
plied terms  of  its  charter. 

This  by-law  was  undoubtedly  reasonable^ 
le^l,  and  binding  upon  the  members  of  the 
unincorporated  society. 

Courts  have  no  power  to  determine 
whether  such  a  by-law  is  reasonable  or  un- 
reasonable in  an  unincorporated  society. 

The  theory  of  a  voluntary  society  is  found- 
ed upon  the  idea  that  men  shall  come  to- 
gether of  their  own  free  will  and  accord,  and 
be  bound  by  such  laws  as  shall  be  passed  in 
the  manner  agreed  upon. 

Where  an  unincorporated  society  becomes 
incorporated  under  a  general  law,  the  pro- 
visions of  its  constitution  and  by-laws  lie- 
come  subject  to  the  rules  of  law  governing 
the  provisions  of  the  constitution  and  by- 
laws of  corporations.  Itte  court  will,  upon 
proper  application,  determine  whether  suoh 
provisions  are  reasonable  and  necessary  to 
ciTect  the  object  for  which  the  society  was 
incorporated. 

State  ea  rel.  Waring  v.  Georgia  Medical 
Soc.  38  Ga.  608,  95  Am.  Dec.  408;  NiUack 
Ben.  Soc.  tf  25,  26. 

The  l^-Uw  in  question  may  have  been  a 
proper  ^y-law  of  the  Polish-Roman  Mutual 
society,  and  yet  be  absolutely  Toid  as  a  l^*  - 
law  of  the  respondent  society. 

Where  a  society  is  organized  and  incor- 
porated for  beneficial  and  benevolent  pur- 
poses, under  the  statute  of  the  state,  a  mem-  ■ 
her  may  not  be  deprived  of  his  rights  in  the 
society  by  a  by-law  not  necessary  for,  or 
connected  with,  the  purposes  and  objects  of 
the  society,  and  relating  to  religious  disn- 
pline,  even  though  he  may  hare  assented  to 
it. 

People  er  rel.  Schmitt  v.  Saint  Franciaoua 
Benev.  Soc.  24  How.  Pr.  210;  People  ex  rel. 
Stetoart  v.  Young  Men's  Father  Matthew 
Total  Abstinence  Benev.  Boa.  No.  1,  41 
Mich.  67,  1  N.  W.  931 ;  Niblack,  Ben.  Boe.  f 
44. 

Only  such  l^-laws  can  be  held  valid  u 
arci,  in  tbeir  operaUon,  fairly  within  the  aa- 
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vociate  purposes  expressed  in  the  constitu- 
ttou. 

Duke  V.  FuIUt,  9  N.  H.  538,  32  Am.  Dec. 
892;  Ashton  v.  Dashaicay  Asso.  84  Cal.  Ul, 
7  U  K.  A.  ft09.  22  Fac  660,  23  Pac.  1091; 
Supreme  CohiwU,  A.  L.  of  H.  t.  Perry,  140 
Uus.  692.  5  K,  E.  G34;  Skerry  v.  Plasterers' 
Onion,  139  Ptt.  470,  20  Atl.  1062;  Presbyter- 
ian Mut.  AssuT.  fund  v.  Alien,  106  Ind.  599, 
7  N.  K.  317;  Diligent  Fire  Co.  v.  Com.  75 
Pa.  206;  3  Am.  &  ling.  Kne.  Law,  2d  ed.  p. 
1002. 

By-IawB.  in  order  to  be  valid,  must  be  uni- 
form in  their  operation, — that  is,  they  must 
be  binding  npou  all  members  alike. 

3  Am.  &  Kng.  Knc  Law,  2d  ed.  p.  1064. 

The  respondent  society  does  not  pretend 
to  enforce  this  by-law  against  any  of  its 
members  who  were  members  of  the  Polish- 
Roman  Catholic  Mutual  Society. 

People  ex  rel.  Koehler  v.  Mtchanica'  Aid 
8oo.  22  Mich.  88;  People  ex  ret.  Pulford  v. 
Detroit  Fire  Department,  31  Mich.  45S; 
People  ex  tkI.  Rtewart  v.  Young  Men's  Fath- 
er Matthew  Total  Abstinence  Benev.  8oe.  No. 
J,  41  Mich.  67,  1  N.  W.  931;  AUnutt  w.  Sub- 
sidiary High  Court,  U.  8.  A.  O.  of  P,  62 
Mich.  110,  28  N.  W.  802;  Erd  v.  Bavtrian 
Vat.  Aid  A  Belief  Asso.  67  Mich.  283,  34 
N.  W.  635. 

The  qualification  for  membership  in  a 
benefit  society  is  one  thin^ ,  while  the  quali- 
fication  for  memberahlp  m  a  religious  so- 
ciety is  quite  another.  The  one  is  civil,  the 
other  religious.  The  one  is  autiiorized  by 
the  statute,  the  other  is  ^olly  lUien  to  its 
intents  and  purposes. 

Kiblack,  Ben.  Soc.  S  44;  People  ex  rel. 
Schmitt  V.  iiaint  Frandeous  Benev.  8oo.  24 
How.  Pr.  210. 

The  by-law  in  question  is  not  neceBsary 
tor,  or  connected  with*  the  parposea  and  ob- 
jects of  a  benevolent  society,  or  with  those 
of  the  respondent  society,  as  indicated  by  its 
articles  of  incorporation;  and  although  one 
may  have  araented  to  submit  to  such  a  by- 
law, it  is  not  legally  binding  upon  him,  and 
he  may  ignore  it  at  any  time  without  danger 
of  forfeiting  his  rights  in  such  society. 

Niblack.  Hen.  Soc.  $  44 ;  Cartan  v.  Father 
Matthew  United  Scnev.  8oo.  3  Daly,  20; 
Com.  T.  St.  Patrick's  Benev.  Boo.  2  Binn. 
441,  4  Am.  Pec.  453;  People  ex  rel.  Gray  v. 
Medical  Hoo.  24  Harb.  671  ;  Leech  v.  Harris,  2 
Brewst.  (Pa.)  571;  3  Am.  &.  Eng.  Enc.  Law, 
2d  ed.  p.  1062. 

A.niember  of  a  corporation,  whether  it  be 
municipal,  eleemosynAry,  or  prirale,  is  in  the 
enjoyment  of  a  franchise,  the  right  to  which 
is  not  derived  from  the  body,  but  is  created 
1w  statute  or  exists  by  prescription,  and, 
therefore,  cannot  be  taken  away  by  the  act 
of  the  corporation,  accept  in  certain  extreme 
cases. 

Bex  V.  Liverpool,  2  Burr.  723. 

OtTenses  against  corporate  duty  consist 
of  "things  done  that  work  to  the  destruction 
of  the  body  corporate,  or  to  the  destruction 
of  the  liberties  and  privileges  thereof." 

Angell  Jt  A.  Priv.  Corp.  349;  2  Kent,  Com. 
207 ;  PeopU  ex  rel.  Qrau  v.  Medical  8oo.  24 
Bark  571. 
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Where  the  charter  confers  upon  a  society 
the  right  to  expel  its  members  under  such 
rules  and  regiilationa  as  it  sliall  adopt,  thia 
power  may  not  be  used  in  an  arbitrary  and 
unjust  manner,  and  without  regard  to  the 
objects  and  necessities  of  the  society. 

Niblack,  Ben.  Soc  f  40;  State  ex  rel. 
Graham  v.  Milwattksa  Chamber  of  Com- 
meroe,  20  Wis.  63;  EarWs  Case,  Garth.  173; 
Evans  v.  Philad'Aphia  Club,  50  Pa.  107;  Re 
Benevolent  Soc.  10  Phila.  19;  People  ex  rcl. 
iSchmitt  V.  Saint  Franciscua  Benev.  Soc.  24 
liow.  Pr.  218;  State  ex  rel.  Kennedy  v.  Union 
Merchants'  Exchange,  2  Mo.  App.  96;  Swee- 
ney V.  Rev.  Uugh  MeLaugklin  Beneficial  Soe. 
14  W.  N.  C.  406;  State  v.  WilUaina,  73  X. 
C.  134;  Com.  v.  St.  Patrick  Benev.  Boo.  i 
binn.  441,  4  Am.  Dec.  453;  People  ex  ret. 
Oray  V.  Medical  Soc.  24  Barb.  570;  Mvlroy 
V.  Supreme  Lodge,  K.  of  B.  2S  Mo.  App.  463; 
hudotciski  V.  Polish  Roman  Caiholio  St.  S. 
K.  Benev.  Soc.  29  Mo.  App.  337 ;  Com.  ex  rel. 
Fischer  v.  German  Soc.  15  Pa.  251;  3  Am. 
ft  Eng.  Enc  Law,  p.  1072. 

The  respondrat  society  is  possessed  of  real 
estate  of  the  value  of  upwards  of  $20,000, 
which  upon  a  dissolution  of  said  society 
would  lielong  to  its  members,  each  of  whom 
would  be  entitled  to  his  distributive  propor- 
tion thereof.  The  relator  clearly  has  a 
vested  right,  not  only  in  the  property  inter- 
ests of  the  sofeiety,  but  also  in  the  benefits 
which  neceasarilT  aocroe  to  him  by  reason 
of  his  membership. 

Lavalle  v.  Soctiti  St.  Jean  Baptists  de 
Woonsncket,  17  R.  1.  C85,  16  L.  R.  A.  392, 
24  Atl.  467;  Altnutt  v.  Subsidiary  High 
Court,  U.  S.  A.  O.  of  P.  62  Midi.  110,  2& 
N.  W.  802. 

The  prohibition  against  the  Polish-Ameri- 
can Industrial  Society  did  not  exist  at  the 
time  the  relator  became  a  member  of  the  re- 
spondent society.  Ex  post  facto  laws  are 
no  more  lawful  for  corporations  than  for 
states. 

People  ex  rel.  Pulford  v.  Detrwt  FSre  De- 
partment, 31  Mich.  469;  Nibladc^  Ben  Soc. 

§  22. 

Relator's  expulsion  from  the  respondent 
society  on  July  17,  1899,  was  without  anr 
notice  whatever  of  such  eontnnplated  pro- 
ceeding. 

By-laws  which  vest  in  a  majori^  of  the 
members  the  power  of  expulsion  for  minor 
offenses  are  void  pro  tanto. 

Evans  v.  Philadelphia  Club,  50  Pa.  107. 

Where  authority  is  given  to  suspend  or 
expel,  it  cannot  be  exercised  arbitrarily  or 
without  notice  and  a  chance  to  defend. 

Caine  v.  Benevolent  <t  Protective  0.  of  E. 
88  Hun,  157,  34  N.  Y.  Supp.  fi28;  Grand 
Grove,  U.  A.  O.  of  D.  v.  Garibaldi  Grove,  No. 
71,  U.  A.  0.  of  D.  105  Cal.  219,  38  Pac.  947 : 
Souncine  v.  Supreme  Lodge,  K.  of  P.  12  Ind, 
App.  447,  40  N.  E.  646;  Gay  v.  Farmers' 
Hut.  Ins.  Co.  61  Mich.  245,  16  N.  W.  392: 
Stewart  V.  Lee  Mat.  F.  Ins.  Asso.  64  Miss. 
499,  1  So.  743;  Burlington  Voluntary  Relief 
Dept.  V.  White,  41  Neb.  547,  59  N.  W.  747. 

It  is  irregular  to  expel  a  member  without 
givii^;  him  an  opportunity  of  being  heard 
xa  his  defense  before  the  society  at  lai;ge. 
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Oom.  ex  rel,  FiacJier  v.  German  8oc.  15 
Pa.  251;  Erd  v.  Bavarian  Nat.  Aid  d>  Relief 
Asao.  07  Mich.  233,  34  N.  W.  555;  Niblack, 
Ben.  Soc.  S  05;  State  ea>  rel.  Waring  v. 
Georgia  Sledical  Soc.  38  Ga.  608,  05  Am. 
Dec.  408;  if9dic<a  A  Bwgieal  Boo.  v.  Weath- 
erlyy  75  Ala.  248;  People  ea  rel.  Gray  v. 
Medical  Soc.  24  Barb.  670;  People  eto  reJ. 
achmitt  V.  Saint  Franciaoue  Bmev.  Boo.  24 
How.  Pr.  210. 

A  member  of  a  private  corporation  cannot 
be  expelled  without  any  notice  that  such  a 
proceeding  ia  contemplated,  and  wtUiout  full 
opportunity  to  be  heard  in  reply  to  the 
cnarge  against  him,  since  such  a  proceeding 
is  auiorrent  to  all  reason. 

People  eae  rel.  Pulford  T.  Detroit  Fire  De- 
partment, 31  Mich.  460;  llNrill,  MandaznOB, 
I  108. 

ItonEi  J;  delivered  the  opinion  of  the 
court: 

This  was  an  application  for  a  mandamus, 
made  to  the  court  below  to  compel  the  re- 
spondent society  to  reinstate  relator  as  a 
member  of  tliat  society,  from  which  it  ia 
claimed  he  has  been  unlawfully  expelled. 
There  are  only  two  questions  involved: 
(1)  Is  Bubdiv,  "c,"  S  5,  of  art.  12,  which 
reads  as  follows:  "No  member  of  the  St. 
Adelbertus  Aid  Society  of  Grand  Rapids, 
Michigan,  can  be  a  member  of  any  society 
that  is  not  approved  by  the  Roman  Catholic 
Church,"''— a  valid,  legal,  and  binding  by- 
law of  said  respondent  society!  (2)  Was 
relator  legally  expelled  fr<Hn  the  respondent 
society? 

It  appears  that  in  November,  1872,  there 
was  an  unincorporated  society  organized  in 
the  city  of  Grand  Rapids  under  the  name  of 
the  Polish  Roman  Catholic  Mutual  Society 
under  the  Guardianship  of  St.  Albert.  This 
unincorporated  society  adopted  certain  by- 
laws for  the  conduct  of  its  business,  and 
which  society  waa  organized  as  an  adjunct 
of  Bt.  Albert's  Church  of  said  city,  and 
which  church  organization  was  composed 
entirely  of  Poles  of  the  Roman  Catholic 
faith.  The  society  existed  until  1892,  when 
several  of  ita  members  desired  to  incorporate 
it,  and  did  so  in  the  month  of  November  of 
that  year,  under  the  corporate  name  of  St. 
Adelbertus  Aid  Society  of  the  City  of  Grand 
Rapids,  Michigan.  This  incorporation  waa 
under  act  No.  165  of  the  Public  Acts  of  this 
state  for  the  year  1879.  It  was  provided  in 
said  articles  of  incorporation  as  follows: 
"The  purposes  and  objects  for  which  said 
corporation  is  formed  shall  be  to  provide 
for  the  relief  of  distressed  members,  the 
burial  of  the  dead,  and  such  other  benevolent 
and  worthy  purposes  and  objects  as  affect 
the  members  of  the  corporation."  Imme- 
diately upon  the  incorporation  of  the  Polish 
Roman  Catholic  Mutual  Society  under  the 
name  of  the  respondent  society,  it  adopted  as 
its  by-laws  the  same  by-laws  that  had  gov- 
emed  it  in  its  unincorporated  condition,  and 
one  of  which  by-laws  is  the  one  above  stated. 
On  October  2,  1894,  relator  became  a  mem- 
ber of  the  respondent  soeiM>7.  In  the  year 
1805  he  became  &  member  of  the  Folish- 
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American  Industrial  Society.  On  July  17,. 
1809,  respondent  undertook  to  remove  re- 
lator from  its  society,  and  claims  it  did  so- 
for  the  reason  assigned  by  respondent  that 
the  Polisb-Anierican  Industrial  Society  was 
not  approved  by  the  Roman  Catholic  Church, 
and  that  this  was  a  Tiolation  of  said  by- 
law. Relator  was  removed  from  the  re- 
spondent society  for  no  other  cause,  always 
having  paid  his  dues  promptly,  and  in  all 
respects  had  conducted  himself  in  conformity 
to  the  by-laws  of  said  society.  At  the  tim& 
relator  was  removed,  all  other  members  of 
the  respondent  society  were  likewise  dis- 
missed and  removed  from  said  society  who 
were  members  of  the  said  Polish-American 
Industrial  Society,  excepting  all  those  per- 
sona who  had  formerly  belonged  to  the  Pol- 
ish Roman  Catholic  Mutual  Society  under 
the  Guardianship  of  St.  Albert.  At  the  time 
relator  was  removed  from  the  respondent  so- 
ciety, there  were  many  members  of  it  who 
were  also  members  of  the  Poli^-American 
Industrial  Society,  but  which  m<>mbeTS  had 
formerly  belonged  to  the  aforesaid  unincor- 
porated society.   All  such  members  were 

Eermitted  to  remain,  and  enjoy  all  rights^ 
eneflts,  and  privileges  of  the  respondent 
society,  for  the  sole  reason  that  tbey  had 
formerly  belonged  to  said  uninoorporated 
society.  At  the  time  relator  became  a  mem- 
ber of  the  respondent  society  it  was  pos- 
sessed of  real  estate  of  the  value  of  at  least 
$20,000,  and  at  the  time  of  his  removal  from 
said  society  its  real  estate  was  worth  much 
more  than  that.  It  owned  a  large  and  valu- 
able club  house  located  upon  its  grounds  in 
the  city  of  Grand  Rapids,  where  its  business 
and  social  meetings  were  held.  At  Uie  time 
relator  joined  the  respondent  society,  its  by- 
laws provided  for  an  entrance  fee  of  from 
$4  to  $10,  depending  upon  the  applicant's 
age  (§  7,  by-law  12);  that  a  yearly  tax 
of  $3,  payable  monthly,  as  dues,  must  be 
paid  by  each  member  fS  1.  by-law  12). 
Section  3  of  this  by-law  also  provides:  "It 
is  the  duty  of  every  member  to  confess  and 
receive  holy  communion  twice  a  year  in  tiie- 
St.  Albert^  Church,  together  with  the  so- 
ciety, on  St.  Albert's  day,  as  a  patron  of  our 
church  and  society,  and  again  near  the  2d  of 
November,  on  Sunday,  as  a  yearly  remem- 
brance  of  the  organizing  of  the  society."' 
Section  6  of  the  same  by-law  provides: 
"For  the  reason  that  this  is  a  Catholic  so- 
ciety, it  should  therefore  be  under  the  guid- 
ance of  the  local  pastor."  By-law  14  pro- 
vides that^  "in  case  of  death  of  any  member 
or  member's  wife.  In  either  ease  the  society 
ia  to  pay  $60  for  funeral  expenses,  and  the 
amount  of  assistance  to  such  members  shall 
be  $3  per  week."  By-law  12  provides: 
"Every  member  of  this  society  shall  send 
bis  children  to  the  Polish  school,  and,  if  a 
member  of  this  society  fails  to  live  up  to  the- 
laws  of  this  society,  and  practices  other  im- 
moralities concerning  the  Catholic  Church,, 
and  the  society  still  considers  him  a  member, 
in  that  case  tiie  local  pastor  reports  to  the 
society,  uid  it  is  the  du<7  of  the  society  to- 
dismiss  such  member."  The  Folish-Ameri- 
ean  Industrial  Society,  to  which  relator  also- 
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1>elotiged,  provided  a  weekly  indemnity  of  $3 
in  caae  of  siclEnesSj  and  a  payment  of  $50 
for  funeral  expenses  of  a  member  or  his 
%Yife.  The  membership  of  the  respondent 
society  were  Poles  of  the  Roman  Catholic 
faith.  Father  Ponconnua,  pastor  of  the  St. 
Albert's  Catholic  Church  of  this  city,  was 
a  member  of  the  respondent  society  from  the 
fact  of  his  being  the  local  pastor  of  said 
church.  During  the  whole  time  relator  was 
a  member  of  the  industrial  society,  respond- 
ent was  cognizant  of  the  fact,  solicited  and 
accepted  his  dues,  covering  a  period  from 
July,  1895,  to  October,  1899.  There  are 
many  members  now  of  the  respondent  soci- 
ety who  are  also  mraibera  In  good  standing 
of  the  condemned  society  for  t£e  simple  and 
only  reason  that  they  were  members  of  the 
Polish  Roman  Catholic  Mutual  Society  prior 
to  1892.  Oa  the  evening  of  July  17,  1899, 
at  a  meeting  of  the  mimbers  of  the  said  re- 
spondent society  in  its  hall  in  this  city,  the 
said  Father  Pongannus  came  into  said  meet- 
ing, and  took  the  president's  seat,  and  de- 
manded that  all  persons  present  who  were 
members  of  the  Polish-American  Industrial 
Society  should  leave  the  society.  There 
were  no  written  or  other  charges  preferred 
against  relator  except  the  said  statement  of 
Father  Pongannus.  Relator  asked  that  he 
might  be  heard  in  his  defense,  immediately 
whereupon  the  said  meeting  was  dismissed, 
and  relator  and  other  matSben  of  the  con- 
demned society,  save  the  excepted  members 
before  mentioned,  were  required  to  leave  the 
hall ;  and,  after  they  had  gone  out,  and  the 
doors  closed,  a  resolution  was  passed  the 
remaining  members  of  respondent  society 
requiring  that  relator  and  the  others  who 
were  expelled  from  the  hall  renounce  their 
membership  in  the  Polish-American  Indus- 
trial Society  within  three  months,  or  stand 
dismissed  and  expelled  from  the  respondent 
society.  Relator  was  afterwards  notified  of 
this  resolution  by  personal  friends  of  his, 
who  remained  in  said  hall  while  said  resolu- 
tion was  passed;  but  he  continued  to  pay 
his  dues  for  three  months  thereafter,  when 
the  respondent  society  refused  to  accept  any 
further  dues,  and  refused  to  permit  relator 
to  enter  said  hall,  or  to  «ijoy  any  of  the 
benefits  of  said  soeietr,  and  since  which 
time  be  has  been  excluded  from  participat- 
ing in  either  the  business  or  social  gather- 
ings of  said  society  upon  its  premises.  On 
January  2,  1900,  without  any  notice  to  re- 
lator, the  respondent  society  passed  another 
resolution,  giving  relator  and  the  other  ex- 
pelled members  one  month's  time  in  which 
to  drop  out  of  the  Polish-American  Indus- 
trial Society  and  return  to  the  respondent 
society.  Relator  refused  to  give  up  his  pro- 
tection and  the  protection  of  his  family  in 
the  Polish-American  Industrial  Society,  and 
he  is  now.  and  has  been  since  July  17,  1899, 
excluded  from  all  the  benefits  and  privileges 
of  beini;  a  member  of  said  respondent  soci- 
ety. The  case  was  beard  in  the  court  be- 
low, testimony  taken,  and  the  whole  case 
considered  there.  The  case  comes  into  this 
court  by        of  certiorari. 

The  return  made  by  Uie  court  below  fully 
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sets  out  the  facts  found.  That  court  found 
that  the  Polish- American  Industrial  Society 
was  not  at  any  time  under  the  ban  of  the 
Roman  Catholic  Church  prior  to  the  hearing 
of  the  case  in  May,  19U0,  and  that  the  ban 
appears  to  consist  wholly  M  the  disapprovml 
of  Father  Pongannus.  The  court  also  found 
that  the  respondent  society  is  the  owner  of 
real  estate  of  the  value  of  $20,000,  and  that 
the  order  of  dismissal,  if  valid,  not  only  dis- 
missed relator  from  said  society  after  pay- 
ing his  dues  therein  for  six  years,  but  also 
dismissed  others)  who  had  been  paying  dues 
there  for  more  than  eighteen  years,  and  for 
no  other  reason  than  that  they  had  provided 
themselves  additional  weekly  indemnity  oi 
$3  per  week  in  case  of  sickness  by  becoming 
members  of  the  Polish-American  Industrial 
Society.  The  act  under  which  the  respond- 
ent society  is  organiz»l  ( being  act  No.  155, 
I^aws  1870)  provides  that  "any  ten  or  more 
persons,  residents  of  this  state,  desiring  to 
become  incorporated  for  benevolent  pur- 
poses,  may  make  and  execute  under  their 
hands  and  seals  articles  of  association, 
which  said  articles  of  association  shall  be 
acknowledged  before  some  officer  of  this 
state,"  etc.  Subdivision  3  of  S  1  provides: 
"The  purposes  and  objects  for  which  said 
coriwration  is  farmed  shall  provide  for  the 
relief  of  such  distressed  members,  the  visi- 
tation of  the  sick,  the  burial  of  the  dead 
and  such  other  benevolent  and  worthy  pur- 
poses and  objects  as  affect  the  members  of 
the  corporation,"  etc.  Pursuant  to  the  pro- 
visions of  the  act,  articles  of  association 
were  filed,  setting  forth  the  purposes  of  the 
organization  in  the  language  of  subdivision 
3  of  the  act.  By-laws  were  adopted,  and 
9ubdiv.  "c,"  I  5,  of  art.  12,  as  above  set  forth, 
became  a  part  of  the  by-laws.  The  court 
below  found  this  by-law  unreasonable  and 
void,  for  the  reason  that  it  was  not  ind- 
dental  to  or  necessary  for  the  carrying  out 
of  the  purposes  of  the  organization,  and  that 
the  relator  was  unlawfully  deprived  of  his 
rights  in  the  association.  The  conclusions 
of  the  court  below  cannot  be- sustained.  The 
act  under  which  the  respondent  society  was 
organized  provides  by  S  4  that  "said  corpo- 
rauon  shall  have  full  power  and  authority 
to  make  and  establish  rules  and  regulations 
for  the  regulation  and  governing  of  tbe  af- 
fairs and  business  of  said  corporation  and 
members  thereof  not  contrary  to  the  laws  of 
the  United  States  or  of  this  state,  to  decide 
as  to  the  necessary  qualifications  for  and 
who  shall  be  eligible  to  membership  therein, 
to  provide  for  the  election  of  members  and 
to  designate,  elect,  or  appoint  in  such  man- 
ner as  they  see  fit  by  the  rules  and  r^ula- 
tions  such  ofHcers  under  such  name  and  style 
as  they  shall  decide,  who  shall  exercise  such 
powers  and  such  supervision,  control,  and 
management  of  the  affairs  of  such  corpora- 
tion as  shall  be  delegated  to  them  respec- 
tively by  the  constitution,  rules,  regulations, 
and  by-laws  of  said  corporation."  Under 
the  power  thus  conferred,  the  respondent  so- 
ciety passed  the  by-law  in  controversy. 
Such  bV-lRW  is  not  In  conflict  with  any  lav 
of  the  United  SUtes  or  of  this  sUte.   It  is. 
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therefoTe,  binding  upon  tha  members  of  the 
•ociety.  A  very  similar  question  was  pre- 
sen  ted  in  the  case  of  Bretalaff  v.  Evangelical 
Lutheran  St.  John  Sick  Ben.  Soo.  (Mich.) 
7  l>et.  L.  N.  442,  S'i  N.  W.  1000.  Section  1, 
art.  2,  of  the  constitution  of  that  society 
provided:  "Only  such  persons  can  be  mem- 
bers of  the  society  that  adhere  and  belong  to 
the  Kvangelical  Lutheran  Church,  the  con- 
gregation belonging  to  the  synodieal  confer- 
ence. They  must  lead  a  moral  and  virtuous 
life,  and  must  not  belong  to  any  secret  so- 
•ciety,  or  any  other  sick  benefit  society. 
Members  that  lea^'e  the  above-named  church 
thereby  lose  their  membership  in  tbe  soci- 
«ty."  It  was  held  that  Mr.  BretzlalT  was 
bound  by  this  provision  in  the  articles  of  the 
society,  and  that  it  was  not  unreasonable  or 
against  public  policy;  citing  note  to  13  Am. 

Eng.  Knc.  Law,  2d  ed.  p.  1079.  We  think 
the  present  case  falls  directly  within  the 
rule  there  laid  down.  A  person  who  joins 
such  a  society  is  bound  by  the  charter  and 
by-laws,  which  are  a  part  of  his  contract. 
Uouviile  V.  i'ariner^  ifvt.  F.  Ina.  Co.  113 
Mich.  158,  71  N.  W.  617:  Vo»  Pouoke  v. 
l^ethetiand  8t.  yinomt  De  Paul  Soo.  63 
Mich.  378,  2f»  N.  W.  8(i3. 

The  order  of  the  court  below  must  he  re- 
ecTMed,  with  costs  in  favor  of  respondent. 

The  other  Justices  concur. 


Emma  R.  GRAY 

V. 

H.  M.  LOUD  &  SONS  LUMBER  COM- 
PANY, Impleaded,  et«. 

(  Mich  ) 

ft.    One  obt&lnlnK  a  contract  ivhlcli  lie 

falla  to  record,  for  tti«  conveyance  of  a 
parcel  of  a  tract  of  land  tbe  whole  of  which 
1b  Biibsequeotly  mortgaged,  cannot  cast  the 
bnrden  of  tbe  mortgaKf  npon  subaeguHit  pui^ 
cb««ers  of  tbe  remainder  of  tbe  tract,  who 
have  c*  notice  of  hla  rights,  be  not  having 
taken  possession  so  as  to  charge  the  subae- 
queot  purchaser  with  coostractlve  notice. 

S.  AdTKnt«ve  of  ■  elniiiie  In  •  mort- 
arntre  oov^rlnic  ■CTcrmt  parcels  of 
land,  b;  which  any  parcel  may  be  released 
up<,D  pr.ymeut  of  a  certain  sum,  cannot  be 
taken  after  foreclosure  of  the  mortgage,  by  a 
pnrcbaaer  of  a  parcel  who  has  Dnsuccesstnlly 
sought  to  cast  the  whole  burden  of  tbe  mort- 
gage upon  snbsecinent  purchasers  of  ths  re- 
maining parcels  who  purchased  before  tbe 
prior  conveyance  was  recorded. 

3.  A  pnrchMer  of  naortKmced  property 
cannot  take  sdvantaga  of  asosr;  In  the  mort- 
gags  contract. 

(October  8,  1901.) 

(tROSS-APPEAI^  by  complainant  and  the 
J  defendant  corporation  from  a  decree  in 
chancery  of  the  Circuit  Court  for  Wayne 
County  in  a  proceeding  to  have  complain- 

Nora. — As  to  priority  of  unrecorded  deed 
over  BubseqneDt  mortgage.  Me,  In  this  aerlea, 
rhelan  v.  Brady  (N.  Y.)  8  L.  B.  A.  211. 

As  to  order  of  sale  of  parcels  <rf  mortgaged 
A4L.R.  A. 


ant's  property  released  from  the  lien  of  a 
mortgage;  the  complainant  appealing  fnnn 
so  much  as  refused  to  free  the  property  from 
the  lien;  and  the  defendant  corporation  ap- 
pealing from  BO  much  as  refused  to  east  the 
entire  burden  of  the  mortgage  upon  ctmi- 
plaiiutnt's  property.  Reversed  on  defend- 
ant's appeat 

Tbe  facts  are  stated  in  the  opinion. 

Meaen.  Baoon  Sb  Terkes,  lot  ccanplain- 
ant: 

Complainant,  having  purchased  and  sub- 
stantially paid  for  her  lot  before  lots  251, 
252,  and  253  were  sold  to  defendant's  gran- 
tors, although  Dot  conveyance  was  recorded 
subsequent  to  the  record  of  the  first  convey- 
ance of  the  other  lots,  was  entitled  to  have 
those  lots  sold  first  for  the  satisfaction  ot 
the  mortgoge. 

Cooper  V.  Biglff,  13  Mich.  464;  James  t. 
nvbbard,  1  Paige,  228;  EUiaon  v.  Peottrt, 
2{i  nafb.  333;  jJbby  T.  Tufta,  121  N.  Y.  172. 
24  N.  E.  12. 

Where  it  woidd  be  inequitable  to  apply 
the  general  rule  all  the  parcels  should  bear 
the  burden  of  the  mortgage  pro  rata. 

Cooper  V.  Bigly,  13  Mit^h.  404;  Bernhardt 
V.  Itymbumer,  85  N.  Y.  172;  Woods  t. 
Spalding,  46  Barb.  602;  HiU  t.  if  o&arter, 
27  N,  J,  Eq.  41. 

Complainant  was  entitled  to  have  her  lot 
released  at  any  time  from  the  mortgage  on 
payment  of  $300,  and  her  lot  should  not  be 
made  liable  to  more  than  that  amount  on 
foreclosure  of  the  mortgage,  and  any  excess 
over  that  amount  would  have  to  be  borne 
the  other  lots,  in  any  view  of  the  caseu 

Clark  V.  FoHtain,  1.36  Mass.  464. 

Payments  in  excess  of  the  legal  rate  of  in- 
terest should  be  applied  as  general  pay- 
ments on  the  mortgage  debt. 

Comp.  Laws  1807,  SS  4857,  4858;  Fretg 
V.  Hurray,  118  Mich.  302,  76  N.  W.  405; 
Uatcman  v.  Blake.  81  Mich.  227,  45  N.  W. 
831;  Oill  V.  Itice,  13  Wis.  549;  Reinhack  t. 
Grabtree,  77  111.  182. 

Mr.  WUUaas  H,  MeBryaa,  ftMr  defend- 
ant: 

It  was  complainant's  duty  to  reeord  her 

land  ctmtract. 

Comp.  Laws  1897,  §  8988;  Balen  t.  Mer- 
cier,  76  Mich.  47,  42  N.  W.  066. 

That  duty  having  been  neglected,  she  has 
no  equity  existing  in  her  favor. 

Cooper  V,  Bigl^,  13  Mich.  475. 

When  Bicbarda  sold  to  Mann,  her  grantee 
was  clothed  with  all  her  rights  as  a  bona 
fide  purchaser,  and  when  Mann  conveyed  to 
the  Louds  they  in  turn  succeeded  to  all  the 
rights  and  privileges  to  which  Richards 
was  originally  entitled,  even  though  th^ 
may  have  had  actual  knowledge  of  the  Gray 
land  contract. 

Oodfroy  T.  Diabrow,  Walk.  Ch.  (Mich.) 
266. 

The  protection  which  tbe  recording  acta 
statute  gives  to  a  bona  fide  purchaser  does 
nnt  proceed  upon  the  theory,  and  is  not 

land  previously  conveyed,  see  Boons  V.  Clark 
(III.)  li  L.  R.  A,  276.  and  cases  In  note  on  page 
282,  especially  as  to  equitable  rights  of  first 
purchaser  on  page  284. 
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made  to  depend  upon  the  fact,  that  the  gran- 
tor at  the  time  ot  such  conveyance  had  any 
interest  in  the  premises  whatfver,  or  that 
an^'  pusse<}  from  him  by  his  conveyance  to 
such  subsequent  pmohaser.  It  is  not  by 
force  of  the  conv^ances,  but  bj  the  terma 
of  the  statute,  that  such  subsequent  pur- 
chaser acquires  title  to  the  premises. 

iturna  v.  Berry,  42  Mich.  179,  3  N.  W. 
924;  Payne  v.  Avery,  21  Mich.  524;  Shot- 
well  V.  Harrison,  22  Mich.  421. 

The  recording  laws  protect  the  purchaser 
who  first  records  his  conveyance. 

Cooper  T.  Bigly,  13  Mich.  475;  Chapman 
V.  Weatj  17  N.  Y.  125;  ChoM  r.  Woodbury, 
6  Cash..  143;  Broum  t.  Bimona,  44  N.  U. 
475. 

The  renter  act  applies  to  the  equitable 
right  which  is  acquired  by  a  purchaser  of 
a  parcel  of  the  mortgaged  property,  to  have 
the  residue  Crst  applied  to  the  payment  of 
the  mortgage  debt^ 

LaFarge  F.  Ins.  Co.  v.  Bell,  22  Barb.  54 ; 
Montgomery  y.  DorUm,  6  N.  H.  255 ;  French 
V.  GFray,  2  Conn.  108;  4  Kent,  Com.  456; 
Broion  v.  Hunter,  22  N.  H.  468;  Chapman 
T.  West,  17  N.  Y.  125. 

Any  particular  grantee  may  by  his  subse- 
quent omissions,  or  by  his  subsequent  deal- 
ings with  other  grantees,  disturb  the  order 
of  the  ec^uities  in  his  own  favor,  and  create 
equities  in  behalf  of  other  owners,  and  even 
render  his  own  pared  primarily  liable  as 
between  all  the  grantees. 

Pom.  Eq.  Jur.  {  1225;  Brovm  v.  Simons, 
44  N.  n.  475;  LaFarge  F.  Ina.  Co.  v.  Bell, 
22  IJarb.  65;  Chapman  v.  West,  17  N.  Y. 
125;  TieiP  York  L.  Ina.  d  T.  Co.  v.  Cutler, 
3  Sandf.  Ch.  178;  Jones,  Mortg.  4th  ed.  S 
1C20;  McKinney  v.  Miller,  19  Mich.  142; 
Cooper  V.  Bigly,  13  Mich.  463. 

There  can  be  no  equities  superiw  to  those 

bona  fide  purchasers  without  noticei 

Loomis  V.  Brush,  36  Mich.  47. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

On  the  22d  day  of  October,  1887,  eora- 

[ilainant  purchased  from  Hibbard  Baker,  by 
and  contract,  lot  No.  162  of  the  Waterworks 
suhdiTision  of  privatA  claim  257,  in  the 
township  of  Hamtramck.  county  of  Wayne, 
for  a  consideration  of  $500.  Fifty  dollars 
of  the  purchase  price  was  paid  at  the  date 
of  the  contract,  $50  and  interest  November 
25,  1887.  $300  and  interest  during  the  year 
1888,  $50  February  1,  1890,  and  the  final 
payment  of  $50  and  interest  April  1,  1890. 
Complainant  did  not  record  her  contract. 
The  lot  was  a  vacant  unimproved  one.  Com- 
plainant rec^ved  a  warranty  deed  of  the  lot 
from  Hibbard  Haker  and  wife,  in  pursuance 
of  said  contract,  on  the  22d  day  of  Septem- 
ber, IfiDO.  and  four  days  later  recorded  it. 
On  May  3,  1887,  Tlibbard  Baker  and  How- 
ard G.  Meredith  executed  to  the  State  Sav- 
ings Bank  a  mortgage  on  45  lots  of  the  Wa- 
terworks subdivision  for  a  consideration  of 
$5,000,  which  mortsfago  contained  the  fol- 
lowing clause:  "With  the  privilege  of  hav- 
ing any  lot  released  at  any  ume  on  payment 
of  9^00,  with  accrued  interest,  with  tiirea 
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months'  extra  interest."  This  mortage  in- 
cludes lots  162,  251,  252,  and  253.  Releases 
were  executed  by  the  State  Savings  Bank  at 
various  times,  releasing  all  the  lots  from 
this  mortgage,  except  the  four  lots  men- 
tioned. On  the  20tb  day  of  February,  1889, 
Hibbard  Baker  and  Howard  G.  MerediUi  ex- 
ecuted to  Caroline  K.  Richards  a  warranty 
deed  for  lots  251,  252,  and  253.  On  the  18th 
of  March,  1889,  Caroline  E.  Richards  deed- 
ed said  lots  to  Gustave  E.  Mann,  and  on 
January  1,  1890,  he  deeded  them  to  the  H. 
M.  Loud  &.  Sons  Lumber  Company,  which 
deed  was  recorded  on  the  15th  of  March, 
1802.  On  the  12th  day  of  April,  1395,  after 
all  the  lots  auliject  to  the  mortgage  had 
been  discharged  therefrom  except  Iota  162, 
251,  252,  and  253,  the  State  Savings  Bank 
assigned  the  mortgage  to  the  H.  M.  Loud 
Sons  Lumber  Company  for  $472.42.  Imme- 
diately on  obtaining  the  assignment  of  this 
mortgage,  the  K.  M.  Loud  &  Sons  Lumber 
Company  commentirb  foreclosure  proceed- 
ings against  all  of  these  lots,  and  cm  the 
12t)i  day  of  August,  1895,  lot  162  was  bid 
olT  to  the  H.  M.  Loud  tc  Sons  Lumber  Ccon- 
pany  for  $520.49,  being  the  entire  amount 
claimed  to  be  due  on  said  mortgage,  togeth- 
er with  the  costs  and  expenses  of  foreclo- 
sure and  sale.  On  the  13th  of  October, 
ISjiO,  the  H.  M.  Loud  &.  Sons  Lumber  Com- 
pany sold  and  deeded  lot  162  to  Anthtmy 
Muer  for  tiie  sum  of  $700.  The  defendant 
the  H.  II.  Loud  &  Sons  Lumber  Company 
had  no  knowledge  of  the  existence  of  this 
mortga^  to  ttie  State  Savings  Bank  until 
some  time  after  they  purchased,  in  1892. 
Tlie  complainant  had  no  knowledge  of  the 
existence  of  this  mortgaire  until  the  3d  day 
of  February,  1806,  and  she  paid  all  the  taxes 
on  this  property  from  the  time  she  pur- 
chased it  until  November,  1895.  November 
24.  1S99,  complainant  filed  this  bill,  asking: 
(1)  That  the  purchase  of  the  mortgage  by 
the  Louds  from  the  bank  be  decreed  to  be  a 
full  payment  and  satisfaction  thereof  as 
against  Gray;  (2)  that  the  foreclosure  and 
sale  of  lot  162  by  the  Louda  may  be  declared 
null  and  void  against  Gray,  and  that  the 
Louds  may  be  decreed  to  release  Gray  all 
their  title  and  interest  in  and  to  lot  162 
under  and  by  virtue  of  the  mortgage  and 
foreclosure  thereof;  (3)  for  general  relief. 
The  court  mode  a  decree  that  neith^  party 
was  entitled  to  have  the  other's  land  sold 
prior  to  its  own,  but  that  the  balance  due 
on  the  mortgage,  and  expenses,  amounting 
to  $520.49,  should  be  paid  ratably  by  eadi 
of  the  four  lots.  The  court  also  held  that, 
na  the  defendant  had  sold  lot  162  to  a  bwa 
Sde  purchaser  for  $750,  that  amoant  was  a 
fair  valuation  of  the  lot,  and  that  the  de- 
fendant should  account  to  the  complainant 
for  that  sum,  less  $130.12;  and  a  decree  was 
entered  requiring  the  defendant  to  pay  to 
the  complainant  the  sum  of  $619.88.  that  be- 
ing the  difference  between  the  amount  tor 
which  the  lot  was  sold  and  one  quarter  of 
the  mortgage  and  expenses.  Both  parties 
appealed  from  this  decree,  though  complain- 
ant does  not  object  to  having  it  affirmed.  , 
It  is  the  claun  of  the  complainant  ihmU 
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baTing  purchased,  and  Bubstantially  paid 
for,  her  lot  before  the  other  lots  were  sold 
to  defendant's  grantors,  although  her  con- 
veyance was  recorded  subsequent  to  the  rec- 
ord of  the  first  ooaveyaDoe  of  the  other  lota, 
she  was  entitled  to  have  those  lots  sold  first 
for  the  satisfaction  of  the  mortgage;  citing 
Cooper  V.  Bigly,  13  Mich.  464;  James  v. 
Hubbard,  1  Paige,  228;  Elliaon  v.  Pecare, 
29  Barb.  333;  JJbby  v.  Tufts,  121  N.  Y.  172, 
24  N.  E.  12.  In  Libby  v.  Tufts,  though  the 
second  purchaser  put  his  conveyance  on  rec- 
ord first,  the  first  purchaser  had  fully  com- 
pleted his  contract,  and  eatered  into  posses- 
sion of  the  piemiBee.  A  reference  to  the 
other  cases  will  show  they,  too,  are  not  con- 
trolling in  this  one.  Complainant  insists 
that,  even  Uiough  she  may  not  insist  upon 
the  lots  being  sold  in  the  inverse  order  of 
alienation,  the  decision  of  the  circuit  judge 
is  undoubtedly  in  accordance  with  the  law 
applicable  to  all  cases  where  it  would  be  in- 
oquitable  to  apply  the  general  rule,  and  is 
as  favorable  to  uie  defendants  as  the  cir- 
cumstances warrant;  citing  Cooper  v.  Bigly, 
13  Mich.  404;  Bernhardt  v.  Lymburner,  86 
N.  Y.  172;  Woods  V.  Spalding,  45  Barb.  602; 
Hill  V.  HcCarter,  27  N.  J.  Eq.  41.  In  Hill 
T,  McCarter  the  first  purchaser  took  his 
deed  subject  to  the  mortgage,  and  the  court 
very  properly  held  his  land  was  not  wholly 
relieved  from  the  lien.  An  inspection  of  the 
othm*  cases  cited  will  show  they  are  not  de- 
cisive of  this  case  in  favOT  of  complainant. 
If  Miss  Gray's  contract  had  been  put  upon 
record,  or  if  she  had  gone  into  possession  of 
her  lot,  and  her  posnession  had  been  so  ob- 
vious tiiat  it  would  have  been  notice  to  sub- 
sequent purchasers,  her  contention  that  the 
lots  purchased  by  the  defendants  must  first 
be  sold  would  be  sustained  by  the  great 
weight  ot  authority.  As  she  did  not  put 
her  contract  upon  record,  imd  her  lot  was 
a  vacant  unoccupied  lot,  can  the  decree  of 
the  circuit  judge  be  sustained  ?  When  Miss 
Gray  obtained  her  land  contract,  and  made 
payments  thereon,  she  obtained  an  interest 
in  the  land  described  therein,  Balen  v. 
Mercier,  75  Mieh.  47,  42  N.  W.  066.  Sec- 
tion 8!)88,  Comp.  Laws,  reads:  "Every 
conveyance  of  real  estate  within  this  state, 
hereafter  made,  which  shall  not  be  recorded 
as  provided  in  this  chupter,  shall  be  void  as 
against  any  subsequent  purchaser  in  good 
faith  and  for  a  valuable  CMisideration,  of 
the  same  real  estate  or  any  portion  th^eof, 
whose  conveyance  shall  be  first  duly  re- 
corded." Sections  9035-9038,  Comp.  Laws, 
provide  for  the  reccnrding  of  land  contracts. 
The  object  of  the  recording  laws  is  to  pro- 
tect subsequent  bona  fide  purchasers  (God- 
frey V.  Diabrow,  Walk.  Oh.  (Mit^.)  262), 
and  to  prevent  fraud  by  securing  certainty 
and  publicity  in  such  dealings  {Atwood  v. 
BfcrM,  47  Mich.  72,  10  N.  W.  112).  In 
Buma  V.  Ben-y,  42  Mich.,  at  page  179,  3  N. 
W.  924,  in  commenting  on  the  policy  of  the 
recording  acts,  the  court  says:  "The  pro- 
tection which  this  statute  gives  to  a  bona 
fide  purchase  does  not  proceed  upon  the 
theory,  and  is  not  made  to  depend  apon  the 
fae^  that  the  grantor  at  the  time  of  such 
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conveiyance  had  any  interest  in  the  premises 
whatever,  or  that  any  passed  from  him  by 
his  conveyance  to  such  subsequent  purchas- 
er. It  is  not  by  force  of  the  conveyances, 
but  by  the  terms  of  the  statute,  tliat  such 
subsequent  purchaser  acquires  title  to  Uie 
premistM.  His  grantor,  having  previously 
conveyed,  has  no  title  left  to  convey,  and 
could  ther«f<H^  by  his  deed,  unaided  by  the 
statute,  pass  none  to  any  third  person.  Our 
registry  laws,  however,  step  in,  and,  for  the 
purpose  of  protecting  an  innocent  purchas- 
er, give  him  what  he  supposed,  and  from  an 
examination  of  the  records  had  a  right  to 
suppose,  he  .was  acquiring  by  his  purchase, 
and  to  this  e.Ytent  cut  on  the  previous  pur- 
chaser who  n^ligently  failed  to  record  his 
conv^ance." 

Cooper  V.  Bigly,  13  Mieh.  463,  throws 
much  light  upon  the  question  involved  in  this 
case.  Justice  Campbell,  speaking  for  the 
court,  said:  "It  has  always  been  under- 
stood to  be  the  settled  law  of  this  slate  that, 
where  mortgaged  premises  are  conveyed  or 
encumbered  in  parcels,  they  are,  upon  a 
foreclosure,  to  be  sold  in  the  inverse  order 
of  such  conveyances  or  encumbrances,  unless 
the  mortgagee  will  be  prejudiced  by  having 
the  property  sold  in  parcels, — a  thing  which 
can  never  happen  where  the  property,  when 
mortgaged  to  him,  was  treated  as  separate. 
This  doctrine  was  recognized  in  Maaon  v. 
Payne,  Walk.  Ch.  (Midi.)  450.  and  Cam- 
thcrs  V.  Hall,  10  Midi.  40,  in  bot^  of  whidi 
cases  the  principal  exception  to  the  rule  was 
referred  to  and  enforced.  The  same  princi- 
ple was  recognized  and  explained  in  James 
V.  Broipn,  11  Mich.  25.  It  rests  chiefly,  p«r- 
haps,  upon  the  grounds  that,  where  one  who 
is  bound  to  pay  a  iftortgage  confers  upon 
others  rights  in  any  portion  of  the  propw- 
ty,  retaining  other  portions  himself,  it  is 
unjust  that  they  should  be  deprived  of  their 
rignts,  so  long  as  he  has  property  covered 
by  the  mortgage  out  of  which  the  debt  can 
be  made.  In  other  words,  his  debts  should 
be  paid  out  of  his  own  estate,  instead  of  be- 
ing charged  on  the  estates  of  his  grantees. 
Any  other  rule  would  be,  in  e£fec^,  to  enable 
him  to  enjoy  for  his  own  Iwnefit  that  which 
he  has  once  vested  in  another,  and  ia  a 
measure  to  recall  his  own  grant.  The  rule 
cannot,  there-fore,  depend  upon  the  existence 
or  nonexistence  of  covenants  of  warranty. 
It  depends  simply  on  the  fact  whether  he 
has  or  has  not  seen  fit,  in  making  a  disposi- 
tion of  a  part  of  his  encumbered  premises, 
to  charge  it  primarily  with  the  payment  of 
the  encumbrance.  Whenever  he  so  charges 
any  part,  the  purchaser  takes  it  subject  to 
the  burden,  and  the  relative  date  of  his  pur- 
chase is  immaterial.  See  cases  cited  above; 
Welch  V.  Beers,  8  Allen,  161;  Kilbom  v. 
Robbina,  8  Allen,  466.  It  has,  indeed,  in 
several  cases  cited  at  the  bar,  been  held  that 
the  covenant  of  warranty  was  very  impor- 
tant in  determining  the  intent  of  the  mort^ 
gagor  not  to  charge  the  mortgage  on  the 
property  sold.  But  there  is  no  satisfactory 
authority  holding  tiiat,  in  the  absence  of 
such  a  warranty,  no  such  intent  could  be 
presumed.   On  the  contrary,  wherever  the 
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doctrine  of  priority  ib  respected  at  all,  it 
has  been  enforced,  unless  an  opposite  intent 
was  made  out.  And  such  appears  to  us  the 
comnion  sense  infeiencej  for  a  man  owing 
a  debt,  for  which  his  own  property  remains 
liable,  must  naturally  be  supposed  to  expect 
to  have  it  paid  out  of  hia  own  means,  un- 
less he  has  bargained  to  the  contrary.  And 
this  equity,  having  arisen  in  lavor  of  the 
first  purchaser,  must  remain  in  bis  favor 
against  any  subsequent  equities  of  other 
parties  derived  from  his  grantor.  There  are 
same  states  in  which  all  parens  of  mort- 
gaged land  are  held  liable  ratably.  See 
cases  collected  in  notes  to  Story,  Eq.  Jur.  SS 
033,  035,  1233a.  And  it  has  been  suggested 
by  Judge  Story,  and  was  claimed  on  we  ar- 
gument tJiat  a  purchaser  of  one  lot  cannot 
be  expected  to  search  the  record  for  the  title 
of  other  lots,  and  therefore  should  not  be 
subjected  to  equities  attaching  to  them. 
But  this  reasoning  entirely  passes  over  the 
well-settled  rule  that,  where  a  person  is 
obliged  to  take  notice  of  a  deed,  he  is  bound 
by  notice  of  all  tbat  it  contains  which  can 
affect  him.  Having  notice  of  a  mortgage 
oovering  other  lots  besides  his  own,  he  is 
bound  to  ascertain  whether  those  lots  have 
been  sold  previously  in  such  a  way  as  to 
thrown  any  peculiar  burden  on  the  one  he 
is  purchasing,  just  as  much  as  whether  that 
lot  has  been  directly,  instead  of  indirectly, 
conveyed  or  charged^  {Hiw  to  hu  purchaacy 
by  his  grantor  or  his  predecessors  in  the 
title.  The  registry  laws  furnish  the  means 
for  one  investigation  as  easily  as  for  the 
other.  And  the  construction  put  upon  these 
laws  is  in  accordance  with  this  view.  Chap- 
nmn  v.  West,  17  N.  Y.  125;  Chase  v.  Wood- 
bury, fl  Cuah.  143;  Brown  v.  Bimons,  44  N. 
H.  475.  This  latter  case  is  a  well-consid- 
ered  case,  and  collects  the  authorities  quite 
fully  upon  the  wbole  subject,  so  that  it  will 
not  be  desirable  to  mulUpIy  the  citations." 

Brovn  t.  BiinoM  is  an  instructive  case, 
not  only  because  it  is  quoted  with  approval 
by  Justice  Campbell,  but  also  because  it  com- 
ments upon  and  disapproves  Ellison-v.Pecare, 
which  IS  relied  upon  by  the  complainant. 
We  quote:  "If,  howevo*,  at  the  time  of  the 
subsequent  ccmTeyance  by  tbe  mortgagor, 
the  grantee  has  no  notice  of  the  prior  con- 
veyance, in  fact  or  constnicrttTely  (the  same 
not  having  been  registered),  such  subse- 
quent grantee  ought  not  to  take  the  land  so 
granted,  subject  primarily  to  the  whole 
debt.  On  the  contrary,  as  the  prior  grantee 
has  failed  to  record  his  deed,  and  thus  give 
notice  of  the  true  state  of  the  title,  the  sub- 
sequent grantee,  unless  otherwise  notified, 
may  rightfully  regard  the  land,  which  is 
thus  apparently  in  the  hands  the  mortga- 
gor, as  primarily  liable  for  the  whole  debt. 
It  is  true  that  the  first  grant  by  the  mort- 
gagor of  a  part  of  the  property  does  not  in 
terms  impose  a  lien  upon  what  is  left,  but 
in  effect  it  creates  upon  it,  as  between  the 
parties,  a  new  encumbrance,  and  makes  it 
liable  primarily  for  the  whole  debt,  as  much 
as  U  such  mortgagor  had  mort^ged  it  to 
such  purchaser  to  indemnify  him  against 
the  original  mortgage^  It  makes  a  cue 
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then  that  clearly  comes  within  the  spirit  of 
our  statute  of  enrollments,  which  is  de- 
signed for  the  security  of  aubseq««at  pur- 
chasers and  creditors,  to  ^ve  notice  of  all 
conveyances  of  any  estate  in  lands,  whether 
legal  or  equitable.  I  Stoiy,  Eq.  Jur.  S  403; 
l*ark\st  V.  Alemnder,  1  Johns.  Ch.  398  ;  4 
Greenleaf's  Cruise,  Real  Prop.  448,  452,  and 
notes;  Cvneral  Ins.  Co.  v.  United  States  Ina. 
Co.  10  Md.  517,  69  Am.  Dec.  174;  Brush  v. 
Ware,  15  Pet.  113,  10  L.  ed.  680.  The  Mid- 
dlesex register  act,  which  requires  to  be 
enrolled  'ail  deeds  and  conveyances,*  wu 
held  to  extend  to  every  species  of  deed  or  in- 
strument by  which  lands  may  be  conveyed 
or  affected,  and  therefore  an  appointment' 
under  a  power  is  considered  as  a  conveyance 
within  the  register  acta.  4  GreenlcaFa 
Cruise,  Real  Prop.  448;  Bcrafton  v.  Qutn- 
oep,  2  Ves.  Sr.  413.  In  that  case  it  was  con- 
tended that  this  deed  was  not  a  separate 
conveyance,  but  only  the  execution. of  a  pow- 
er under  a  deed  that  was  r^stered;  but  the 
court  held  that,  if  this  oonstructifMi  was  to 
pre\'ail,  tiiere  would  be  an  end  of  the  r^s- 
try  law,  for  by  this  means  a  secret  deed 
might  be  set  up  to  defeat  him  who  had  ro- 
istered before;  and  the  court  says  the  case 
is  clearly  within  the  mischief  recited^  which 
is  to  prevent  a  party  from  being  defeated  by 
a  secret  or  pocket  deed.  In  Brush  v.  Ware, 
before  cited,  the  court,  in  discussing  the  gen- 
eral doctrine  of  notice,  lays  it  down  that  *im> 
principle  is  better  established  than  tliat  a 
purchaser  must  look  to  every  part  of  the 
title  which  is  essential  to  its  validity.'  And 
again,  it  is  laid  down  in  the  same  case  that 
'the  law  requires  reasonable  diligence  in  a 
purchaser  to  ascertain  any  defert  of  title; 
but  when  such  defect  is  brought  to  his 
knowledge  no  inconveni^ce  will  excuse  him 
from  the  utmost  scratiny.*  In  aeocnxlsoce 
with  such  views  it  was  held  in  Beeder  v. 
Barr,  4  Ohio,  458,  22  Am.  Dec.  762,  Uiat 
when  a  patent  was  issued  to  Newell,  the  as- 
siffnee  of  Henson,  Reeder'a  administratOT,  a 
8iU)sequent  purchaser  was  charged  with  no- 
tice of  the  equitable  rights  of  the  heirs  of 
Reeder,  because  by  the  Taws  of  Ohio  an  ad- 
minisUatOT  has  no  power,  unlew  authorized 
1^  the  court  of  common  pleas,  to  convey  an 
interest  in  land.  So,  in  Brttsh  v.  Ware  it 
was  held  that,  as  the  executor  had  no  power 
of  sale,  unless  given  him  by  the  will,  the 
purchaser  was  bound  to  look  into  the  will, 
and  see  if  such  power  was  given.  See  also 
Rackman  v.  Charlestoum,  42  N.  H.  134.  If 
the  first  conveyance  by  the  mortgagor  afta- 
the  mortgage  is  duly  registered  by  uie  gran- 
tee he  has  done  all  that  he  esn  do  to  give 
notice  of  the  new  burden  that  is  ther^ 
thrown  upon  the  part  which  is  retained  Iqf 
the  mortgagor;  and  a  second  pur^aser. 
charged,  as  ne  clearly  is,  with  notice  of  the 
mortgage  upon  the  whole  land,  and  when  the 
deed  is  registered,  knowing  that  the  extent 
of  the  burden  upon  his  own  piirchase  must 
depend  upon  the  fact  of  there  having  been 
a  prior  conveyance  1^  the  mortgagor,  wonld, 
upon  due  inquiry,  and  in  the  exertise  of  rea- 
sonable dilimnee,  be  led  the  record  to  a 
knowledge  of  the  true  state  of  the  tiUe^  ud 
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the  extent  of  the  encumbrance  upon  the  land 
conveyed  to  him.  This  he  is  directly  inter- 
ested to  know,  and  the  first  purcbaser  has 
placed  the  means  of  knowledge  reasonably 
within  his  reach,  and  it  is  his  own  fault  if 
he  neglects  to  avail  himself  of  it.  In  the 
examination  of  the  title  to  the  part  he  pro- 
poses to  buy  he  is  led  directly  to  the  <»-igi- 
nal  mortgage,  and  he  finds  that  his  is  but 
part  of  an  entire  tract  in  which  his  grantor 
has  oa\y  a  right  of  redemption,  and  which 
was  originally  subject  to  a  common  burden, 
but  litible  to  be  alTected  by  a  prior  sale  of 
another  part  of  the  entire  tract.  Under 
such  circumstances  the  different  parcels  of 
the  tract  mortgaged  cannot,  we  think,  be  re- 
garded as  separate  and  distinct,  so  as  to  re- 
lieve him  of  the  duty  to  inquire  into  the 
title  to  the  other  part;  but  we  think  that  in 
examining  the  title  to  the  part  he  proposes 
to  buy  he  is  led  directly  to  a  deed  that  puts 
him  on  inquiry  as  to  uie  remaining  part  of 
the  land.  2  Fonblanque,  £q.  B.  3,  chap. 
'.i,  i  1,  note;  i  Grecnleaf's  Cruise,  Real  Prop. 
452,  note;  l^arkist  v.  Alexander,  1  Johns. 
Ch.  398.  In  accordance  with  these  views  is 
the  doctrine  of  Chase  v.  Woodbury,  6  Cush. 
143,  where  a  mortgagor  conveyed  the  whtde 
of  the  mortgaged  property  to  S.  &  R.,  to 
each  an  undivided  half;  and  8.,  having  re- 
corded his  de«d,  conveyed  his  half  to  0.  be- 
fore the  deed  to  K  was  registered;  and  up- 
on the  payment  by  the  representative  of  R. 
of  the  whole  mortgage  debt  it  was  held  that 
he  could  not  require  contribution  of  C,  be- 
cause C.  had  purchased  without  any  notice 
at  the  sale  to  R.,  and  mi^t,  therefore,  rely 
upon  the  other  half  being  first  held  far  the 
whole  debt,  although,  had  the  deed  to  R. 
been  recorded,  it  would  have  been  notice  of 
a  lien  nn  the  land  sold  to  S.  equally  with  the 
other;  bu^  the  failure  to  record  it  was  a 
failure  of  one  claiming  an  encumbrance, 
namely,  a  lien  on  the  estate  for  a  contribu- 
tion for  one  half  the  money  he  might  pay 
to  redeem  it^  and  this  the  court  held,  stood 
upon  the  same  footing  as  if  R.  had  a  mort- 
gage from  the  first  grantor,  which  he  had 
failed  to  record.  The  result  of  this  case  is 
that  a  party  purchasing  a  part  of  an  estate 
under  mortgage  would  be  charged  with  no- 
tice of  a  registered  conveyance  of  another 
part,  when  the  effect  would  be  to  render  his 
part  eo  purchased  liable  to  contribution 
equally  with  the  other;  and  for  the  same 
reason  he  would  be  charged  with  silch  no- 
tice in  a  case  where  the  effect  would  be  to 
make  his  purchase  primarily  liable  for  the 
whole  debt.  The  case  of  Chase  v.  Woodbury 
is  directly  in  point,  and  fully  sustains  the 
views  we  have  expressed.  It  is  true  it  has 
been  suggested  that  this  right  to  have  first 
applied  the  lands  remaining  in  the  mortga- 
gor's hands  and  those  last  sold  is  a  mere 
equity,  and  not  a  lien  or  encumbrance  that 
oomes  within  the  provisions  of  the  register 
laws,  and  so  it  is  directly  held  in  Ellison  v. 
Peoare,  29  Barb.  333;  and  tha-efore  it  was 
decided  that  the  deed  first  delivered  would 
take  precedence  over  a  subsequent  deed  of 
another  parcel,  although  the  latter  was  first 
recorded.  In  this  case,  however,  it  appeared 
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that  neither  of  these  purchasers  had  knowl- 
edge of  the  original  m(Hlgage  at  the  time  of 
their  purchase,  and  the  court  expressly  de- 
clines to  give  an  opinion  as  to  the  result 
had  the  second  purchaser  known  of  the  ex- 
istence of  the  mortgage,  and  had  he  exam- 
ined the  records,  and,  finding  no  previous 
conv^ance,  been  induced  to  bi^i  supposing 
in  good  faith  that  he  was  the  firat  purchas- 
er; in  which  case  it  is  said  there  would  be 
some  show  of  equity  in  favor  of  the  second 
purchaser.  In  the  case  of  IjaFarge  F.  Ins, 
Co.  -V.  licll,  22  Barb.  54,  it  was  hdd  upon 
much  consideration  that  the  register  act, 
which  provides  that  'every  conveyance  not 
recM'ded  shall  be  void  against  a  subsequent 
purchaser  in  good  faith  of  the  same  real  es- 
tate, or  any  pcniion  thereof,  whose  conv^- 
ance  shall  first  be  duly  recorded,'  does  apply 
to  the  equitable  right  which  is  acquired  by 
a  purchaser  of  a  parcel  of  the  mortgaged 
property  to  have  the  residue  first  applied  to 
the  payment  of  the  mortgage  debt,  and  that 
such  equitable  right  will  not  be  defeated  by 
a  prior  conv^ance  of  that  residue,  unless 
it  be  by  deed  duly  recorded,  or  other  notice 
at  the  time  of  his  purchase;  and  the  reasons 
assigned  for  this  doctrine  are  in  no  d^ree 
shaken  by  the  subsequent  case  of  Ellison  t. 
J'ecare,  which  appears  to  have  been  decided 
without  an  examination  of  the  case  of  La 
Fargc  P.  Ins.  Co.  v.  Bell.  Indeed,  it  is  dif- 
ficult to  see  how  any  other  result  can  be 
reached.  The  deed  of  a  parcel  of  the  tract 
mortgaged  carries  with  it  a  well-established 
right  to  require  the  mortgagee  first  to  ex- 
haust the  residue  in  the  hanHs  of  the  mort- 
gagor before  applying  the  parcel  so  con- 
veyed; and,  wh^er  this  right  can  be  en- 
forced only  in  equity  or  not,  it  is  clearly  a 
substantial  interest  in  such  residue,  and  one 
which  it  is  the  policy  of  Uie  registry  laws  to 
protect.  See  IJontgomery  v.  Dorioti,  6  N. 
H.  255;  French  v.  Gray,  2  Conn.  108;  4 
Kent,  Com.  466;  Brown  v.  Manter,  22  N.  H. 
468."  See  Jones,  Mortg.  4th  ed.  §  1620. 
When  the  defendants'  grantor  purchased  the 
three  lots,  the  record  did  not  disclose  a  sale 
to  Miss  Gray,  and  he  had  a  right  to  assume 
that  the  mortgagee  would  resort  to  the  land 
still  standing  in  the  name  of  Mr.  Baker  be- 
fore selling  the  land  purchased  by  him. 

Counsel  say:  "The  mortgage  contained 
the  following  provision:  'With  the  privi- 
lege of  having  any  lot  released  at  any  time 
on  payment  of  $300  and  accrued  interest, 
with  three  months'  extra  interest.'  Under 
this  clause  CMnplainant  was  oititled  to 
have  her  lot  released  at  any  time  from  the 
mortgage  on  payment  of  $300,  and  her  lot 
should  not  be  made  liable  to  more  than  that 
amount  on  foreclosure  of  the  mortgage,  and 
any  excess  over  tJiat  amount  would  have  to 
be  bcnue  1^  the  other  lots,  in  any  view  of 
the  case,"— citing  Clark  v.  Contain,  1S5 
Mass.  464.  It  is  doubtless  true  that  com- 
plainant might  have  had  her  lot  released 
from  the  mortgage  by  paying  to  the  mortga- 
gee $300,  but  she  never  sought  to  do  so. 
She  waited  nearly  four  years  after  the  mort- 
gage foreclosure  before  filing  this  bill,  and 
it  is  not  a  part  of  the  thewy  of  the  bill. 
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It  is  claimed  there  was  paid  to  the  bank 
about  $70  extra  interest,  which  was  usuiy, 
and  which  should  have  been  applied  aa  a 
general  payment  on  the  mortgage  debt  It 
has  been  repeatedly  held  that  the  defense 
of  usury  is  a  personal  one,  and  may  be 
waived.  Sellera  v.  Botaford,  11  Mich.  69; 
Oardacr  t.  Matteton,  38  Mich.  200. 

The  case  is  an  unfortunate  one  for  the 
complainant,  but  it  is  made  so  1^  her  fail- 
ure to  put  h^  contract  upon  record. 

The  dwree  ia  reversed,  and  the  bill  of 
complaint  dismlBsed,  with  costs. 

The  other  Justices  concur. 


George  B.  MATHEWS 

V. 

BOARD  OF  EDUCATION  OF  SCHOOL 
DISTRICT  NO.  1  of  Kalamazoo,  Plff.  in 
Certiorari^ 

(  Mien  ) 

Power  to  make  vaeelKatlon  a  eaadltlon 
to  admlMlon  to  tlie  Mchools  Is  not- cod- 
tfrred  by  statutory  autborlty  to  determine 
tbe  qua]incatl<Hi«  for  admission  thereto,  to 
do  all  things  needful  and  <>eslrable  for  their 
prosperity  and  success,  and  to  mal^e  and  en- 
force suitable  rules  and  resulattons  for  tbelr 
gorernment  and  management,  where  tbe  chil- 
dren are  In  good  health,  tbere  la  no  small- 
pox la  tbe  town,  although  there  are  some 
cases  In  other  parts  of  tbe  state,  and  the 
statute  makes  failure  to  send  children  to 
school,  and  failure  on  their  part  to  attend, 
a  pmal  offense. 

{Long  and  Grant,  JJ.,  dfsient.) 

<Jnl7  10,  1901.) 

CERTIORARI  to  the  Circuit  Court  fco- 
Kalamazoo  County  to  review  a  judg- 
ment granting  a  writ  of  mandamus  to  com- 
pel respondents  to  allow  relator's  children  to 
attend  the  scliool  maintained  by  them  with- 
out complying  with  a  rule  requiring  vacci- 
nation. Affirmed. 

The  facta  are  stated  in  the  opinions. 
,1/r.  Walter  R.  Taylor  lor  relator. 
3ir.  Alfred  J.  Mills  for  respondent. 

Moore,  J.,  delivered  the  opinion  of  the 
cotirt: 

I  cannot  agree  with  the  concluEion  reached 
by  Justice  Long.  The  children  of  the  rela- 
tor are  of  school  age,  in  good  h«tlth.  Tbey 
have  not  got  the  smallpox,  nor  have  they 
been  exposed  to  it.  The  law  of  the  state 
makes  it  their  duty  to  attend  school,  and  it 
is  the  duty  of  the  parent  to  send  them. 
Comp.  Laws,  {  4847.  In  case  he  fails  to 
do  so,  he  may  be  subject  to  fine  or  impris- 

NoTK. — For  vaccination  aa  condition  of  at- 
teniling  school,  see.  In  this  series.  Duflleld  r. 
Wtlliamsport  School  DIst.  (Pa.)  25  L.  R.  A. 
152,  and  note;  Blsseil  v.  Davlstm  (Conn.)  20 
L.  R.  A.  251 :  State  etr  reL  Adams  v.  Burdge 
(Wis.)  37  L.  B.  A.  167:  Potts  T.  Breen  (III.) 
39  L.  It.  A.  152;  and  Blue  T.  Beach  (Ind.)  50 
L.  B.  A.  64. 
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omuent,  or  both,  in  the  discretion  of  tbe 
court.  Comp.  Laws,  8  4848.  The  effect  oi 
the  rule  adopted  by  the  school  board  is  to 
compel  the  vaccination  of  the  child,  or  sub- 
ject him  and  the  parents  to  the  penalties  of 
the  law.  The  practical  result,  if  this  rule 
can  be  sustained,  is  to  give  the  board  of  edu- 
cation the  right  to  compel  ctnnpulsory  vac- 
cination, it  is  said  that  the  board  does  not 
undertake  to  cmnpel  vaccination,  but  it  sim- 
ply says  that  until  the  child  ia  vaccinated  it 
cannot  attend  school.  We  have  already 
shown  that  it  is  made  by  law  the  duty  of 
the  child  to  attend  school,  and  of  the  parent 
to  send  him ;  and,  aa  long  as  the  broad  rule 
adopted  by  the  board  exists,  the  child  must 
be  vaccinated,  or  it  and  its  parents  must 
be  law  breakers.  If  the  rule  was  that  dur- 
ing the  prevalence  of  the  smallpox  in  Kala- 
mazoo the  child  oould  not  attend  school  un- 
less vaccinated,  a  very  different  result 
would  be  reached.  These  epidemics  never 
last  very  long,  and  the  parent  and  child 
might  well  say,  if  ti\ey  desired,  that  they 
would  absent  themselves  from  school  during 
the  epidemic;  and  this  could  be  dcxie  with- 
out their  being  lawbreakers.  In  tbe  case 
cited  by  Justice  Long  {Duffield  v.  WilUama- 
port  Bohool  Diet.  162  Pa.  476,  2jS  L.  R.  A. 
152,  2!)  Atl.  742),  the  record  shows  that 
smallpox  then  existed  in  the  school  district. 
Tbe  school  board  had,  because  of  this 
fact,  and  at  the  request  of  the  board  of 
liealth,  adopted  the  rule  requiring  vaccina- 
tion. A  very  different  case  than  the  case  at 
bar.  In  Abeel  v.  Clark,  84  Cal.  22G,  24  Pac 
the  legislature  itself  passed  a  law  re- 
quiring vaccination,  and  it  was  hdd  to  be 
within  the  police  power;  but  it  is  not  be- 
lieved that  a  case  can  be  found  where  a 
board  of  education,  under  the  general  power 
conferred  upon  it,  is  held  to  have  the  powu- 
to  pass  a  general  rule  shutting  the  schools 
against  all  children  not  vaccinated.  The 
question  has  never  before  been  raised  in 
this  state,  but  the  principles  involved  are 
not  new.  In  PoU$  v.  Brcen,  167  III.  67,  39 
L.  K.  A.  152,  47  N.  E.  81,  the  stote  board  of 
health  adopted  a  rule  that  no  pupil  should 
attend  a  public  school  unless  vaccinated,  and 
by  their  directions  the  school  board  exclud- 
ed unvaccinated  children  from  the  school. 
The  power  given  to  the  board  of  health  was 
much  greater  than  that  conferred  upon  the 
Kalamazoo  board  of  education.  In  holding 
that  the  board  of  health  and  the  school 
board  had  exceeded  their  authority,  the 
court  said:  "While  school  directors  and 
boards  of  education  are  invested  with  power 
to  establish,  provide  for,  govern,  and  r^u- 
late  public  schools,  they  are  in  the^e  re- 
spects no  wise  subject  to  the  direction  or 
control  of  the  state  board  of  health;  and.  as 
before  pointed  out,  they  have  no  authority 
to  exclude  children  from  the  public  schools 
on  tho  ground  that  they  refuse  to  be  vacci- 
nated, unless,  indeed,  in  cases  of  emergency, 
in  the  exercise  of  the  police  power,  it  is  nec- 
essary, or  reasonably  appears  to  be  neces- 
sary, to  prevent  the  contagion  of  smallpox. 
Undoubtedly,  also,  children  infected  with  or 
exposed  to  smallpox  may  be  temporarily  ex- 
Dig",  zoc  byGoOgIc 


1901. 


UATHjnrs  V.  BoABD  OF  Bduoatioh  or  School  Dm.  Na  L 


787 


-dndei,  or  the  school  be  temporarily  sus- 
pended; but,  like  the  exercise  of  similar 
power  in  other  cases,  such  power  is  justitled 
by  the  emer^ncy,  and,  luce  the  necessity 
which  gives  rise  to  it,  ceases  when  the  neces- 
sity ceases.  No  one  would  contend  that  a 
<:tiild  could  be  pertnanently  excluded  friHn  a 
public  school  because  it  had  been  exposed  to 
smallpox,  or  that  the  school  could  be  per- 
manently  doeed  because  of  the  rmiote  fear 
that  the  disease  of  smallpox  might  appear 
in  the  neighborhood,  and  that  if  the  school 
should  then  be  open,  and  children  in  at- 
tendance upon  it,  the  public  would  be  ex- 

fiosed  to  the  contagi<Hi.  And,  upon  the  same 
ine  of  reaa(ftiing,  without  a  law  making  vac- 
cination ctmipulsoiy,  or  preeeribing  it,  upon 
grounds  de«ned  sunicient  by  the  legifdature 
as  necessary  to  the  public  health,  as  a  con- 
dition of  admission  to  or  attendance  upon 
the  public  schools,  neither  tlie  state  board 
nor  any  local  board  baa  any  power  to  make 
or  enforce  a  rule  or  order  having  the  force 
of  a  general  law  In  the  respects  mentioned. 
.  .  .  However  fully  satisfied,  by  learn- 
ing and  experience^  a  board  might  be  that 
anti-toxine  would  prevent  the  spread  of 
diphtheria,  no  one  would  contend  that  a  rule 
«iif(nxiing  its  use  as  a  ocmdition  precedent 
to  the  admission  of  a  child  to  the  public 
schools  would,  as  the  law  now  is,  be  valid. 
It  is  a  matter  of  common  knowledge  that 
the  number  of  those  who  seriously  object  to 
vaccination  is  by  no  means  small,  and  Uiey 
■cannot,  except  when  necessary  for  tiie  pub- 
lie  health,  and  in  ccmformity  to  law,  be  de- 
prived of  their  right  to  protect  themselves 
and  those  under  uieir  control  from  an  in- 
vasion of  their  liberties  a  practically 
<!ompul8ory  inoculation  of  their  bodies  with 
a  virus  of  any  description,  however  merito- 
rious it  might  he."  In  State  etc  rel.  Adams 
V.  Burdge,  9o  Wis.  300,  37  L.  K.  A.  167,  70 
N.  W.  347,  the  board  of  health,  under  its 
general  powers,  adopted  a  rule  excluding 
from  the  public  schools  pupils  who  had  not 
been  vaccinated.  The  school  board  under- 
took to  carry  out  the  rule.  The  court  said; 
"The  police  power  of  the  state  is  relied  on 
to  support  the  rule  in  question.  This  pow- 
er has  been  defined  in  varying  language,  but 
of  substantially  the  same  general  import. 
'All  laws  for  Lhe  proteetitm  of  life^  limb, 
and  health,  the  quiet  ci  tiie  peo^on,  and 
for  the  security  of  property,'  fall  within  the 
g^eral  police  power  of  the  government. 
MJl  persons  and  property  are  subjected  to 
all  necessary  restraints  and  burdens,  to 
secure  the  general  comfort,  health,  and 
prcwperity  of  the  state;'  and  it  has  been  said 
that  'it  IS  coextensive  with  self- protection, 
and  is  not  inaptly  termed  the  law  of  over- 
ruling necessity.'  It  is  that  inherent  and 
plenary  power  in  the  state  which  enables  it 
to  prohibit  all  things  hurtful  to  the  com- 
fort  and  welfare  of  society."  Tiedeman, 
Pol.  Power,  2-5;  Cooley,  Const.  Lim.  572; 
Redfield.  Ch.  J.,  in  Thorpe  v.  Rutland  d  B. 
R.  Co.  27  Vt.  140,  62  Am.  Dec.  625;  Lake- 
view  V.  Ruse  Bill  Cemetery  Co.  70  III.  192, 
fiS  Am.  Kep.  71;  Btate  v.  Hloyea,  47  Me. 
189.  As  tiu  police  power  imposed  reetrio- 
Mli.  S.  A. 


tions  and  burdens  upon  the  natural  and  pri- 
vate rights  of  individuals,  it  necessarily  de- 
pends upon  the  law  for  its  support,  and,  al- 
though of  comprehensive  and  far-reaching 
character,  it  is  subject  to  constitutional  re> 
strictions;  and,  in  general,  it  is  the  province 
of  the  lawmaking  power  to  determine  in 
what  cases  or  upon  what  conditions  this 
pow^  may  be  exercised.  As  applied  to  the 
present  case,  the  relator  had  a  right,  se- 
cured by  statutory  enactment,  to  have  his 
children  continue  to  attend  the  city  schools 
in  which  they  were  respectively  enrolled  as 
pupils;  and  they,  too,  had  a  right  to  bo  at- 
tend such  schools.  Whether  it  be  called  a. 
"right"  or  "privileffe"  cannot  be  important, 
for  in  either  view  it  was  secured  to  the  re- 
lator, and  to  his  children  as  well,  by  the 
positive  provisions  of  law,  and  was  to  be 
enjoyed  upon  such  terms  and  under  such 
conditions  and  restrictions  as  the  lawmaking 
power,  within  constitutional  limits,  might 
impose.  There  is  no  statute  in  Uiia  state 
authorizing  compulsory  vaccination,  nor 
any  stetuto  whidi  requires  vaccination  as 
one  of  the  conditions  of  the  right  or  privi- 
lege of  attending  the  public  schools;. ajid,  in 
the  absence  of  any  such  stetute,  we  think  it 
cannot  he  maintained  that  the  rule  relied 
upon  is  a  valid  exercise  of  t^e  rightful  pow- 
ers of  the  state  board  of  health.  The  state 
board  of  health  is  a  creation  of  the  statute, 
and  has  only  such  powo*  as  the  statute  con- 
fers. It  has  no  common-law  powers.  To 
lawfully  exclude  the  relator's  children  from 
the  city  schools  for  the  cause  relied  on  re- 
quired such  a  diange  in  the  existing  law  as 
the  legislature  alone  could  make, — a  change 
that  should  make  vaccination  of  pupils  com- 
pulsory, or  at  least  prescribe  it  as  a  condi- 
tion of  the  right  or  privilege  of  attending 
the  publie  schools  generally,  or  during  the 
occurrence  <A  certain  emergencies,  or  upon 
tiie  happening  of  eertaJn  contingencies  or 
conditions  in  respect  to  the  prevalence  of 
smallpox.  The  powers  of  the  state  board 
of  health,  though  quite  general  in  terms, 
must  be  held  to  be  limited  to  the  enforce- 
ment of  some  statute  relating  to  some  par- 
ticular condition  or  emergency,  in  reepect 
to  the  public  health;  and,  although  they  are 
to  be  niirly  and  liberally  construed,  yet  the 
statute  does  not,  either  expressly  or  by  fair 
implication,  authorize  the  hoard  to  enact  a 
rule  or  regulation  which  would  have  the 
force  of  a  law  changing  the  statute  in  rela- 
tion to  the  admission,  and  the  right  of  pu- 
pils of  a  proper  school  age  to  attend  the  pub- 
lic schools.  It  is  not  a  question  as  to  what 
the  l^slature  might  do,  under  the  police 
power,  about  requiring  vaccination  as  a  pre- 
requisite to  attending  school;  nor  Is  it  a 
question  of  vhetjier  the  l^slature  could 
confM"  tJiis  power  upon  the  school  board. 
The  board  of  education  is  a  creature  of  the 
statute.  It  possesses  only  such  powers  as 
the  stetute  gives  it.  The  legislature  has 
said  who  may  and  should  attend  the  publie 
schools.  It  has  nowh«-e  undertaken  to  con- 
fer the  power  upon  the  school  board  to 
change  these  conditions  hj  passing  a  wear 
ertA.,  continuing  rule  excluung  chilt&en  firom 
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the  public  schools  until  they  comply  with 
conditions  not  imposed  upon  them  by  the 
legislative  branch  of  the  government.  In 
what  I  have  said  I  do  not  mean  to  intimate 
that  during  the  prevalence  of  diphtheria  or 
smallpox,  or  any  other  epidemic  of  conta^ 
gious  disease,  in  a  school  district,  the  board 
may  not,  under  its  general  powers,  tempo- 
rarily cloete  the  schools,  or  temporarily  say 
who  shall  be  excluded  from  the  schools  un- 
til tiie  epidemic  has  passed;  but  what  I  do 
say  is  that  tlie  legislature  has  not  under- 
taken to  give  them  the  power,  when  no  epi- 
demic of  contagious  disease  deists,  or  is  im- 
minent in  the  district,  to  pass  a  general, 
continuing  rule  which  would  have  the  effect 
of  a  general  law  excluding  all  pupils  who 
will  not  submit  to  vaccination.  I  think  the 
learned  judge  was  right  in  saying  the  school 
board  exceeded  its  power. 

The  order  of  the  court  below  ia  afftrmed. 

MontcoueT*  Ch.  J.,  and  Hooker*  J., 
concurred  with  Moore,  J. 

Iioiiff,  J.,  dissenting: 

The  relator  is  a  taxpayer  and  resident  of 
the  city  of  Kalamazoo  and  school  district 
"So.  1,  above  named.  He  has  three  childrm, 
a^^,  respectively,  eleven,  nine,  and  seven 
years;  being  all  within  the  school  age,  and 
entitled  to  attend  the  public  schools  of  said 
district.  It  appears  that  in  1894  the  school- 
district  board  enacted  the  following  rule: 
"No  pupil  shall  be  admitted  into  any  public 
school  who  cannot  furnish  satisfactory  evi- 
dence that  he  or  has  been  vaccinated  or 
otherwise  secured  against  smallpox,  and  no 
pupil  affected  with  any  contagious  disease, 
or  coming  from  a  house  where  such  a  dis- 
ease exists,  shall  be  allowed  to  remain  in 
any  public  school."  This  rule  has  been  in 
force  since  its  adoption,  and  is  still  in  force. 
The  relator's  three  children  have  never  been 
vaccinated.  He  sent  them  to  sohool  at  the 
opening  of  the  term  in  January  last,  but  ad- 
mission was  refused  by  the  respondent  be- 
cause they  had  not  been  vaccinated  or  other- 
wise protected  against  smallpox  in  accord- 
ance with  the  above  rule.  Upon  such  refus- 
al the  relator  petitioned  the  circuit  court  for 
mandamus  to  compel  the  board  to  permit 
his  Raid  children  to  attend  said  school  not- 
withstanding such  rule.  The  court  below 
granted  the  prayer  of  the  petition.  The 
case  comes  into  this  court  by  cerUorari. 

Counsel  for  relatcn-  contends  that  the  rule 
is  unrensonable  and  unconstitutional;  that 
the  relator,  being  a  Christian  Scientist,  can- 
not conscientiously  consent  to  have  his  chil- 
dren vaccinated,  because  to  do  so  would  in- 
fringe upon  his  religious  beliefs  and  scru- 
ples; that  his  children  could  not  be  vacci- 
nated without  his  consent,  and  therefore 
without  any  act  of  their  own  would  be  en- 
eluded  from  the  enjoyment  of  the  public 
schools,  secured  to  them  by  the  Constitu- 
tion; that  the  statute  is  majidatory  that 
they  shall  attend  the  public  schools  during 
a  certain  portion  of  the  year ;  and  that  the 
parents,  as  well  as  the  children,  are  liable 
to  punishmeait  under  the  truancy  laws  of 
64  L.  R.  A. 


this  state  for  failure  of  the  diildrm  to  ml' 
tend  sdiool.   It  ia  also  contended  that  there 
is  no  statute  of  the  state  providing  for  com- 
pulsory vaccination,  and  no  statute  giving 
any  school  district  authority  or  power  to 
require  children  to  be  vaccinated,  as  a  con- 
dition precedent  to  attending  school.    It  is 
admitted  that  there  has  been  no  smallpox 
in  the  city  of  Kalamazoo  or  in  such  school 
district  No.  1,  but  it  is  known  that  the  dis- 
ease has  been  and  is  prevalrait  in  several 
parts  of  iixe  United  States  and  in  this  state. 
We  do  not  feel  called  upon  to  enter  upon  or 
discuss  the  question  of  the  religious  scru- 
ples of  the  relator.    The  only  .question  is 
whether  the  respondent  had  lawful  authori- 
ty to  adopt  and  enforce  the  rule  complained 
of.    It  is  not  a  rule  compelling  vaccination, 
but  one  adopted  for  the  safety  of  the  chil- 
dren in  alt«idance  upon  the  school,  and  for 
the  safety  of  the  whcde  ocnnmunity;  and 
providing  that  those  who  do  not  submit  to 
such  protection,  such  as  science  and  exp«i- 
enee  have  shown  it  to  be,  against  smallpox, 
cannot  be  permitted  to  endanger  the  lives 
of  those  who  do  comply  therewith.  The 
respondent  district  was  organized  under  act 
No.  335,  Local  Acts   1801.   The  general 
management  and  cmduct  of  the  affairs  <A 
the  district  are  vested  in  a  body  of  six  trua- 
t^ees.  By  5  8  the  board  is  given  power  to  hire 
any  and  all  necessary  teachers  for  the  sev- 
eral schoo>s  of  the  district,  and  fix  the 
amount  of  their  compensation  and  of  all 
teachers  employed  by  the  board,  and  to  de- 
termine the  ages  and  qualifications  for  ad- 
mission therein.    By  tiie  same  section  the 
board  is  given  authority  to  enact  such  rulea 
and  by-laws  as  may  be  necessary  for  the 
preservation  of  all  the  property  belonging 
to  the  district  and  for  the  government  of  the 
schools,  and  'in  reference  to  all  business  coa- 
ncoted  therewith,  and  to  regulate  the  coD- 
duct  of  all  ptTstins  in  the  schools  and  cm  the 
;rrmin(l»  belonging  to  said  district.  Section 
11  of  the  act  provides:    "It  shall  be  the 
duty  of  the  boani  of  educatioo  to    .    .  . 
generally  do  all  things  needful  and  desira- 
ble for  the  inaiiitonancc,  prosp^ity.  and 
success  of  the  srlitMtls  and  the  library  in  the 
district."    Section  34  of  the  act  prondea: 
"Sdiool  district  No.  1  of  the  city  and  town- 
ship of  Kalamazoo  shall  in  all  things  not 
herein  otherwise  provided  he  governed  by  its 
poworR  and  duties  defined  by  the  ^{eneral 
laws  of  this  st.atc  regulating  school  districta 
and  district  libraries  therein,  and  all  acts 
and  parts  of  acts  iiiconsiKtent  with  this  act 
are  hereby  repealed."    The  general  school 
law  provides :    "The  district  board  shall 
have  the  general  care  of  the  school,  ajad 
shall  make  and  enforce  suitable  rules  and 
regulations  fur  its  government  and  manage- 
ment."  We  think,  under  these  {uwisiana, 
that  the  board  of  trustees  had  the  power  to 
make  the  rule  now  sought  to  be  set  aside, 
and  that  sudi  rule  is  a  reasonable  rc^ila- 
tion.    A  case  similar  in  principle  wag.  be- 
fore the  supreme  court  of  Pennsylvania  in 
1894.    Dulftcld  V,  Willutmsport  School  DisL 
162  Pa.  476,  25  L.  R.  A.  152,  29  Atl.  742. 
It  appeared  there  that  the  8cho<^  boArd 
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adopted  a  resoluticm  proyiding  that  "no  pu- 
pils shall  attend  the  schooia  ot  this  city,  ex- 
cept they  be  vaccinated,  or  furniah  a  certifi- 
cate from  a  physician  that  such  vaccination 
has  been  performed."  The  child  who  was 
excluded  from  attendance  was  within  the 
school  age  and  in  good  health,  and  was  ex- 
cluded solely  on  the  ground  of  noncompli- 
anco  with  the  rule  of  the  board.  Mandamus 
was  suusht  to  compel  the  board  to  permit 
the  child  to  attend  wiUiout  complying  with 
the  rule.  The  writ  was  dented  in  the  court 
below,  and  that  order  affirmed  in  the  su- 
preme court.  It  was  there  said:  "We  are 
not  required  to  determine  judicially  wheth- 
er the  public  belief  in  the  efficacy  of  vaccina- 
tion is  absolutely  right  or  not.  We  are  to 
consider  what  is  reasonable  in  view  of  the 
present  state  ot  medical  knowledge,  and  the 
concurring  opinions  of  the  various  boards 
and  officers  charged  with  the  care  of  the  pub- 
lic health.  The  answea-s  of  the  city  and  the 
school  board  show  the  belief  of  the  proper 
authorities  to  be  that  a  proper  regard  for 
the  public  health  and  for  the  children  in  the 
public  schools  require  the  adoption  of  tlie 
relation  complained  of.  They  are  doing 
in  the  utmost  good  faith  what  they  believe 
it  is  their  duty  to  do;  and,  though  the  plain- 
tiff might  be  able  to  demonstrate  by  the 
highest  scientific  tests  that  they  are  mis- 
taken in  this  respect,  that  would  not  be 
enough.  It  is  not  an  error  of  judgment  or 
a  mistake  upon  some  abstruse  question  of 
medical  science,  but  an  abuse  of  discretion- 
ary power,  that  justifies  the  courts  in  inter- 
fering with  the  conduct  of  the  school  board, 
or  setting  aside  its  action.  It  is  conceded 
that  the  board  might  rightfully  exclude  the 
plaintiff's  son  if  he  was  actually  sick  with, 
or  just  recovering  from,  the  smallpox. 
Though  he  might  not  be  affected  by  it,  yet, 
if  another  member  of  the  same  family  was, 
the  right  to  exclude  him,  notwithstanding 
lie  might  be  in  perfect  health,  would  be 
conceded.  How  far  shall  this  right  to  ex- 
clude one  for  the  good  of  many  be  carried  T 
That  is  a  question  addressed  to  the  official 
discretion  of  the  proper  officers,  and  when 
the  discretion  is  honestly  and  impartially 
fexercised  the  courts  will  not  interfere."  In 
that  cose  it  appeared  that  by  no  I^alative 
act  had  school  districts  been  given  express 
power  to  prescribe  vaccination  as  a  neces- 
sary qualification  for  admission  into  the 
common  schools,  or  to  suspend  or  expel  pu- 
pils for  failure  to  comply  with  the  rule  re- 
quiring vaccination.  It  was  found  that 
there  was  smallpt^  within  the  city,  and  we 
think  that  court  very  properly  hdd  that  it 
was  within  the  discretionary  power  of  the 
board  to  adopt  such  a  rule.  See  also  Blue 
V.  Beach,  155  Ind.  121,  50  L.  R.  A.  64,  56  N. 
E.  SO.  In  the  present  ca^e,  while  it  did  not 
appear  that  smallpox  was  prevalent  in  the 
city  of  Kalamazoo,  it  did  appear  that  it  was 
in  many  places  within  the  st^te.  The  board 
enforced  the  rule  as  a  precautionary  meas- 
ure to  prevent  the  spread  of  the  disease. 
We  think  this  was  within  the  discretiwiary 
ML.  R.  A. 


power  of  tbe  board.  The  wder  ftf  the  eoort 
below  should  be  reversed. 

Grant,  J.,  concurred  with  Iiobk  J. 


John  G.  McGANNON 

V. 

MICHIGAN  MILLERS'  MUTUAL  FIRB 
INSURANCE  COMPANY,  Plff.  in  Srr. 

(  Hlcb  ) 

1.  All  jtollelea,  vrbetlier  ■tnndard  or 
not,  are  covered  by  a  itiattite  declaring 
that  no  policy  of  Are  Insurance  shall  be  de- 
clared void  by  the  Insurer  for  breach  of  any 
condition  If  the  insurer  has  not  been  Injured 
by  It. 

3.  Th«  leffliilatiire  may  prOTlde  <hat 
no  breach  of  condition  In  an  iuKur- 
ance  policy  shall  avoid  It,  as  to  an 

Insurer  not  Injured  thereby,  without  In- 
terfering with  any  constitutional  right  of 
contract,  or,  as  to  (oture  contracta  Impair- 
ing their  obligation,  since,  Insurance  com- 
panies being  the  creatures  of  the  legislature. 
It  may  prescribe  limitations  in  relation  to 
forfeiture  of  tbelr  cwitracts. 
3.  Tke  temporary  absenoe  of  m  eompe- 
tent  watchman  resnlarly  employed 
for  a  mill,  during  wblcb  the  mill  Is  de- 
stroyed by  fire,  will  not  avoid  a  policy  ot  in- 
surance OD  tbe  property,  which  provides  tliat 
statements  In  the  application  sball  be  a  part 
of  the  contract,  although  In  the  application 
the  Insured  agrees  to  keep  a  watchman  on  tbe 
premises  at  such  times  as  that  when  the  fire 
oecnra 

(Grant,  J.,  dtttenta.) 
(July  19,  1901.) 

I.^RROK  to  the  Circuit  Court  for  Ingham  • 

County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  policy  of 
fire  insurance.  Affirmed. 

The  facts  are  stated  in  the  opiniim. 

Messrs.  Crane,  Norvlh  ft  Drew,  for 
plaintiff  in  error: 

This  application -was  a  warranty. 

On  the  night  of  the  fire,  and  at  the  time 
it  occurred,  the  watchman  was  not  present. 

A  warranty  must  be  literally  performed. 

Hoose  V.  Prcscott  Ins.  Co.  84  Mich.  317, 
11  L.  R.  A.  340,  47  N.  W.  587;  American 
Ins.  Co.  v.  Gilbert,  27  Mich.  433;  1  Biddle, 
Ins.  S  543;  1  May,  Ins.  5  156;  Ostrander, 

Note. — For  another  case  In  this  series  as  to 
effect  of  failure  to  keep  watchman  on  liability 
under  insurance  policy  stipulating  tbat  watcb- 
man  shall  be  employed,  wbere  the  loss  is  not 
due  to  such  failure,  see  Hart  v.  Niagara  F. 
Ins.  Co.  (Wash.)  27  L.  R.  A.  86. 

As  to  constitutionality  Of  statute  making  void 
all  stipulations  In  policlea  wblcb  limit  liability 
to  less  [han  full  amount  of  loss,  If  this  does  not 
exerted  tbe  amount  of  tbe  Insurance,  see  Dug- 
ger  v.  Mechanics'  &  T.  Ins.  Co.  (Tenn.)  28  L. 
R.  A.  790. 

As  to  statute  making  nonoccupancy  Immate- 
rial notwltliBtanding  a  provision  of  the  policy, 
unless  the  risk  Is  thereby  increased,  see  Moody 
V.  Amazon  Ina  Co.  (Oblo)  26  L.  R.  A.  313. 
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Fire  Ins.  8  136;  Jefferies  v.  Eeonomioal  h. 
Int.  Co.  22  Wall.  47,  22  L.  ed.  833. 

Where  the  aesured  warrants  to  keep  a 
watchman  on  the  premises  he  must  see  to  it 
that  the  watchman  attends  to  his  duty. 
If  the  vatchman  does  not.  tlie  polity  la 
avoided. 

Au  Buhle  iMmber  Co.  v.  Detroit  Mfra. 
Mut.  F.  /«».  Co.  89  Mich.  407,  50  N.  W.  870; 
Spies  T.  Qi  centcich  Ins.  Co.  97  Mich.  310,  56 
N.  W.  560;  Rankin  v.  Amazon  Ins.  Co.  89 
Cal.  203,  26  Pac.  872;  McKenzie  v.  Scottish 
Union  &  Nat.  Ins.  Co.  112  Cal.  548,  44  Pac. 
»22;  WhitlatD  T.  Phosnia  Ins.  Co.  28  U.  C.  C. 
P.  63;  Blumer  v.  Phoenise  Ins.  Co.  45  Wis. 
<I27,  48  Wis.  636,  33  Am.  Rep.  830,  4  N.  W. 
fl74;  Uajf  r.  Buckeye  Mut.  Ina.  Co.  26  Wis. 
304,  S  Am.  Rep.  76;  Brooks  t.  Standard  F. 
Ins.  Co.  11  3tIo.  App.  349;  Wenzel  v.  Com- 
mercial Ins.  Co.  67  Cal.  438,  7  Pac.  817; 
Olendalc  TV'ooten  Mfg.  Co.  t.  Protection  Ins. 
Co.  21  Conn.  19,  54  Am.  Dec.  309;  Ripley 
V.  Mtna  Ins.  Co.  30  N.  Y.  136,  86  Am.  Dec. 
362 ;  First  yat.  Bank  v.  Insurance  Co.  of 
A.  SO  N.  Y.  45:  Sheldon  v.  Hartford  F.  Ins. 
€o.  22  Conn.  235,  68  Am.  Dec.  420. 

The  contract  being  that  the  matter  is  as 
represented  or  shall  be  as  promised,  unless 
it  proves  so,  wheUier  from  fraud,  mistake, 
n^igence,  or  otlier  cause  not  proceeding 
from  the  insurer,  or  the  intervention  of  the 
law,  or  the  act  of  God,  the  insured  can  have 
no  claim. 

1  May,  Ins.  S  166,  p.  203 ;  Fowler  v.  JEtna 
F.  Ins.  Co.  6  Cow.  673,  16  Am.  Dec.  460; 
fttetson  V.  Massachusetts  Mui.  F.  Ins.  Co.  4 
Mass.  337,  3  Am.  Dec.  217;  Worcester  v. 
Worcester  Mut.  F.  Ina.  Co.  0  Gray,  27; 
Duckett  V.  Williams,  2  Cromp.  &  M.  348; 
Cooper  V.  Farmers'  Mut.  F.  Ins.  Co.  50  Pa. 
209,  68  Am.  Dec.  544;  Sayles  v.  Northweat- 
.<m  Ins.  Co.  2  Curt.  C.  C.  610,  Fed.  Caa.  No. 
12,422. 

It  fe  Immaterial  whetho-  the  assured 
knows  that  the  fact  warranted  is  true  or 

not. 

1  Biddle,  Ins.  B  559;  Duckett  v.  Williams, 
2  Cromp.  ife  M.  348;  Mutual  Ben.  L.  Ina.  Co. 
V.  Cannon,  48  Ind.  264;  Dennison  v.  Thorn- 
aaton  Mut.  Ina.  Co.  20  Me.  125,  37  Am.  Dec. 
42;  Co-operative  Life  Asso.  v.  Leflore,  53 
Miss.  2;  Conyiectiout  Mut.  L.  Ins.  Co.  v. 
PyUs,  44  Ohio  Si.  19,  4  N.  E.  466;  Common- 
toealth  Mut.  F.  Ins.  Oo.  t.  Hunteinger,  98 
Pa.  41;  West  Rockingham  Mut.  F.  Itis.  Co. 
y.  Sheets,  26  Gratt.  854;  Watertown  F.  Ins. 
Co.  V.  Cherry,  84  Va.  72,  3  S.  E.  876. 

The  act  in  question  is  unconstitutional. 

This  is  a  law  impairing  the  obligation  of 
the  contract  as  effectually  as  if  the  law  de- 
clared that  the  clause  broken  should  be 
stricken  from  the  contract. 

Shaver  v.  Pennsylvania  Co.  71  Fed.  931; 
WitlUiee  y.  Georgia  C.  <6  N.  R.  Co.  94  Ga. 
732.  22  S.  E.  579;  Frorer  v.  People  uae  of 
School  Fund,  141  111.  171.  16  L.  R.  A.  492, 
31  N.  IS.  393;  Braceville  Coal  Co.  v.  People, 
147  111.  00,  22  L.  R.  A.  340,  35  N.  E.  62; 
Harding  v.  People,  160  111.  459,  32  L.  R.  A. 
446,  43  N.  E.  624 ;  Com.  v.  Perry,  155  Mass. 
117.  14  L.  R.  A.  325,  28  N.  E.  1126;  Com. 
T.  Potomska  Mill  Corp.  156  Mass.  122,  not^ 
£4  L.  IL  A. 


28  N.  K.  1128;  Oodcharles  y.  Wigeman,  113 
Pa.  4;J1,  6  Atl.  354;  State  v.  QoodwUl,  33 
W.  Va.  179,  6  L.  R.  A.  621,  10  S.  E.  285; 
State  V.  Fire  Creek  Coal  d  Coke  Co.  33  W. 
Va.  188,  0  L.  R.  A.  369,  10  S.  £.  288. 

Breadi  of  an  express  warraa^  in  insur- 
ance wwks  an  avoidance^  whether  so  ex- 
pressly provided  (»■  not. 

Joyce,  Ins.  §  1951;  Wood,  ?ire  Ins.  |  190; 
Ostrander,  Fire  Ins.  S  130;  Beach,  Ins.  S 
457;  Merchants  Life  Aaso.  y.  Yoakum,  39 
C.  C.  A.  56,  08  Fed.  267;  American  Ins.  Co. 
V.  Gilbert,  27  Mich.  433;  Livingston  r. 
Maryland  Ins.  Oo.  7  Granch,  606.  3  L.  ed. 
421 ;  Nciocaatle  F.  Ins.  Co.  t.  Jfaemornm, 
3  Dow,  255;  Quin  y.  National  Assur.  Co.  1 
Jones  &  C.  310;  De  Bahn  y.  Hartley,  1  T. 
R.  343;  Glendale  Woolen  Mfg.  Co.  y.  Pro- 
tection Ins.  Co.  21  Conn.  19,  54  Am.  Dec 
309 :  Texas  Bkg.  d  Ins.  Co.  v.  Stone,  49  Tex. 
11;  N.  Y.  Ins.  Code,  S  1421;  Cal.  Ins.  Code, 
{  2610;  Barber,  Ins.  pp.  92,  93. 

Messrs.  Cablll  A  Wood,  f<»-  defendant 
in  error: 

In  deiUing  with  warranti«e,  common  sense 
is  not  to  be  loet  sight  of,  and  the  fair,  prac- 
tical intent  of  the  parties  is  to  be  sought, 
not  the  hair-splitUng  of  a  ctrflege  of  wit 
crackers,  and  substantial  fulfilmmt  at  a 
warranty  is  enough. 

1  May,  Ins.  S  156;  Merchants  Life  Asso. 
v.  Toakum,  39  C.  C.  A.  66,  98  Fed.  251. 

No  paragraph  relating  to  the  watchman 
appears  in  the  policy,  and  the  cme  in  the  ap- , 
plication  suggests  no  penalty.  This  omis- 
sion in  an  instrument  replete  with  dear  and 
explicit  aeclaratitHis  of  forfdture  is  worthy 
of  note.  The  presence  of  the  declaration  m 
forfeiture  in  every  other  instance,  and  its 
absence  in  this,  is  clearly  not  an  oversight. 

Steele  V.  German  Ina.  Co.  03  Midi.  82, 
18  L.  R.  A.  85,  53  N.  W,  614. 

If  it  was  intended  that  uiy  failure  to 
keep  a  watchman  rradered  the  policy  Toid 
the  parties  would  have  so  declared. 

A  u  Sable  Lumber  Co.  v.  Detroit  Mfrs, 
Mut.  F.  Ins.  Co.  89  ftiich.  407,  50  K  W.  870; 
Hall  V.  Concordia  F.  Ins.  Co.  90  Mich.  403, 
51  N.  W.  624;  JStna  L.  Ins.  Oo.  t.  King,  M 
111.  App.  171. 

Tlie  policy  should  not  be  declared  void 
for  the  breach  of  any  condition  unless  it  is 
expressly  so  stated  in  the  pcdicy. 

Merchants*  Life  Asso.  v.  Toakum,  39  C. 
C.  A.  56,  98  Fed.  261;  Connecticut  F.  Ins. 
Co.  V.  Jcaii/,  60  Neb.  338,  61  L.  R.  A,  698, 
83  N.  W.  78;  First  Tfat.  Bank  v.  Hartford 
F.  Ina.  Co.  95  U.  S.  673,  24  L.  ed.  563. 

The  dau&G  is  complied  with  by  employing 
a  reliable  watchman  and  charging  him  with 
the  duty  of  watching  the  premises,  though 
he  is  asleep  at  the  time  of  the  fire. 

Phemiw  Assur.  Co.  y.  Coffman,  10  Tex. 
Civ.  App.  031,  32  S.  W.  810;  Burlington  F. 
Ins.  Co.  V.  Coffman,  IS  Tex.  Civ.  App.  439, 
35  R.  W.  406. 

1'he  watchman  must  perform  his  duties 
in  the  manner  in  which  men  of  ordinary 
care  and  skill  in  similar  departments  man> 
age  their  own  business  of  like  kind.  A  sub- 
stantial complianee  with  tlw  eontract  is  all 
that  is  required. 
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Banov«r  F.  Ina.  Co.  t.  Gmtin,  40  Neb. 
826,  60  N.  W.  376  i  Ltmdm  d  h.  F.  Int.  Co, 

V.  Verteaon,  21  Ky.  U  Rep.  471,  51  S.  W. 
617;  Crooker  v.  People's  Mut.  F,  Ins.  Co. 
8  Cush.  7»;  King  Brick  Mfg.  Co.  v.  Fhaenia 
Ins.  Co.  164  Mass.  291,  41  N.  E.  277. 

The  temporary  absence  cannot  be  re^rd- 
ed  as  a  violation  of  the  condition. 

A.U  8abU  Lumber  Oo.  r.  Detroit  Mfrs. 
Mui.  F.  ins.  Co.  89  Mich.  407,  60  N.  W. 
870;  Kansas  Mill  Oimer*'  <fi  Mfrs.  Mut.  F. 
Ins.  Co.  T.  Metcalf,  59  Ka/L  383,  53  Pac 
68;  London  d  L.  F.  Ins.  Co.  v.  Oerteaon,  21 
Ky.  U  Rep.  471,  51  S.  W.  617;  Hovey  v. 
Amerioan  Mul.  Ins.  Co.  2  Duer,  554;  Busk 
T.  Koval  Exoh.  Asaur.  Co.  2  Bam.  &  Aid. 
7Sj  Henderson  t.  Wesiem  Marine  <£  F.  Ins. 
Co.  10  Rob.  (La.)  164,  43  Am.  Dec.  176; 
Walker  t.  Maitlandt  5  Barn.  &  Aid.  171; 
Enterprise  Ins.  Co.  t.  Pansott  36  Ohio  St. 
36,  36  Am.  Rep.  689;  8t.  Louis  Ins.  Co.  v. 
Qlaagoic,  8  Mo.  713,  41  Am.  Deo.  661;  Love- 
lace V.  Traveler^  Protective  Asao.  126  Mo. 
104,  30  li.  R.  A.  209,  28  S.  W.  877;  Rankin 
V.  Amazon  Ins.  Co.  89  Cal.  203,  26  Pac.  872; 
Meteger  v.  Manchester  F.  Aaaur.  Co.  102 
Mich.  334,  U3  N.  W.  650. 

Breach  of  an  agreement  to  ke^  a  barrel 
of  water  in  a  certain  part  M  the  building 
does  not  defeat  recov^  where  it  doei  not 
appear  that  the  building  could  have  been 
saved  if  it  had  been  thera 

Syndicate  Ins.  Oo.  T.  OattMings,  104  Ala. 
176,  16  So.  40. 

8uch  ccmtracts  must  receive  a  reas<Hiable 
interpretation  which  will  not  work  injustice 
or  lead  to  absurd  consequences. 

Liverpool  d  L.  d  0.  Ins.  Co.  y.  JTeamey, 
36  C.  C.  A.  265,  94  Fed.  314;  Western  Aa- 
sur.  Co.  V.  Redding,  15  C.  C.  A.  619,  30  U. 
6.  App.  442,  68  Fed.  708 ;  East  Texaa  F.  Ina. 
Co.  V.  Uai)-ia,  7  Tex.  Civ.  App.  647,  25  S. 
W.  720;  I  Phillips,  Ins.  9  872;  Knights  of 
Honor  v.  Dickson,  102  Tenn.  255,  52  S.  W. 
862;  Kilca  v.  Farmer^  Mut.  F.  Ina.  Co.  119 
Mich.  252.  77  N.  W.  933;  Cronin  t.  Fire 
Asso.  of  Philadelphia,  123  Mich.  277,  82  N. 
W.  45;  Buyer  v.  Grand  Rapida  F.  Ina.  Co. 
124  Mich.  455,  83  N.  VV.  124;  Shelden  v. 
Michigan  Millers'  Mut.  F.  Ina.  Co.  124  Mich. 
803,  82  N.  \V.  1068. 

Defendant  is  a  corporation  organized  un- 
der the  laws  of  the  state,  and  it  is  entirely 
within  the  police  power  of  the  state  to  pre- 
scribe limitations  upon  the  forfeiture  of  a 
policy,  just  OS  it  is  within  its  power,  as  in 
the  standard  wAicy  act,  to  regulate  the 
whole  form  and  substance  of  the  contract  to 
be  made. 

Hooper  V.  California,  155  U.  S.  648,  39 
L.  ed.  297,  5  Inters.  Com.  Rep.  610,  15  Sup. 
Ct.  Rep.  207;  Holden  v.  Hardy,  169  U.  S. 
366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383; 
Jones  V.  Oreat  Southern  Fire  Proof  Hotel 
Oo.  30  C.  C.  A.  108,  58  U.  8.  App.  397,  86 
Fed.  370;  Merchant^  Life  Aaso.  v.  Yoakum, 
39  O.  O.  A.  66.  98  Fed.  261. 

Moore,  J.,  ddivca-ed  the  opinion  of  the 

court: 

The  defendant  is  ^  fire  insurance  com- 
pany organized  under  the  laws  of  the  state 
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of  Michigan,  with  its  principal  offloa  at 
Lansing,  Michigan.  The  plaintiff  is  the 
owner,  Dy  assignment  frtHu  the  Verona  Mill 
Company,  of  a  policy  of  insurance  issued  to 
said  Verona  Mill  Company  by  the  defend* 
ant  company.  In  March,  1899,  the  Verona 
Mill  Company  made  a  written  application 
for  ineurance.  Among  otho-  thii^  stated 
in  the  application  is  the  following: 

What  faeilitiea  have  you  in  the  way  of 
force  pumps,  eictinguiahers,  etc,  for  putting 

out  fireT 

A.  Waterworks. 

Do  you  agree*  to  keep  a  watchman  on  the 
premises  at  all  timea  when  not  in  opera- 
tion? 

A.  Yes. 

Do  you  agree  to  keep  at  least  cme  cask  ol 
salt  wat«r  cm  each  flow  of  the  buildings, 
and  one  ch-  niwe  bodcets  to  each  oaak,  al- 
ways in  order  and  ready  for  use  in  case  of 

fire! 
A.  Yes. 

Do  you  agree  not  to  use  open,  movable 
li^ts  on  the  [nremises  insured  I 

If  both  water  and  steam  power  are  used, 
state  what  proportion  ol  the  time  a  pomit 
for  steam  is  wanted. 

is  souddng  pennitted  excqit  in  the  office  I 

No. 

What  is  the  oapacd^  of  the  mill  ia  twen- 
ty-four hours! 
200  bbls. 

State  anything  affecting  the  risk,  not 
otherwise  fully  explained. 

llirough  what  bank  do  yoa  prefer  to  liav» 
collections  on  you  madet 

Farmers'  Bank. 

And  the  undersigned  applicant  hereby 
warrants  that  the  above  is  a  just,  full,  and 
true  exposition  of  the  facts  and  circumstan- 
cea  in  regard  to  the  property  to  be  insured, 
and  is  and  shall  be  amsidered  as  the  basis 
on  which  insurance  is  to  be  effected  and  con- 
tinued in  force,  and  the  same  is  understood 
as  incorporated  in  and  forming  a  part  and 
parcel  of  the  policy  as  a  continuing  warran- 
ty during  the  life  of  such  policy.  And  it  is 
covenanted  and  agreed  that  if  the  situation 
or  circumstances  affecting  the  risk  ^all  be 
so  altered  or  changed  as  to  render  the  risk 
more  baKardous.  or  if  thwe  be  any  change 
affecting  the  title,  interest,  or  possession  of 
the  property,  the  assured  will  notify  the 
secretary  of  said  company  forthwith,  in 
writing,  of  such  alteration  or  change. 

Upon  this  application  a  policy  of  insur- 
ance was  issued.  The  provisions  of  said 
policy  which  counsel  deem  material  in  this 
controversy  read  as  follows :  ".  .  .  Ref- 
erence is  made  to  assured's  application  and 
survey  on  file  in  the  office  of  this  company, 
and  which  is  made  part  of  this  policy. 
.  .  .  This  entire  policy  shall  be  void  if 
the  insured  has  concealed  or  misrepresent- 
ed, in  writing  or  otherwise,  any  material 
fact  or  circumstance  concerning  this  insur- 
ance or  the  subject  thereof,  or  if  the  inter- 
est of  the  insured  in  the  property  be  noi 
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truly  stated  her^n,  or  in  case  of  ai^  fraud 
or  false  swearing  by  the  insured  touching 
any  matter  relating  to  this  insurance  or  the 
subject  thereof,  whether  before  or  after  a 
loss.  This  entire  polity,  unless  otherwise 
provided  by  agreement  indorsed  hereon  and 
added  hereto,  shall  be  void  if  the  insured 
now  haa,  or  shall  hereaftor  make  m  procure, 
any  other  contract  of  ioaurance,  whether 
valid  or  not,  on  property  covered  in  whole 
or  in  part  by  thia  policy,  or  if  the  subject 
of  insurance  be  a  manufacturing  establish- 
ment, and  it  be  operated  in  whole  or  in  part 
at  night  later  than  10  o'clock,  or  if  it  cease 
to  be  operated  for  more  than  ten  consecutive 
days.  .  .  .  If  aji  application,  survey, 
plaa,  or  deacriptim  oi  property  be  referred 
to  in  this  policy,  it  shall  be  a  part  of  thia 
contract,  and  a  warranty  by  the  insured. 
.  .  .  Thia  policy  Is  made  and  accepted 
subject  to  the  for^foing  stipulations  and 
conditions,  together  with  such  other  provi- 
sions, agreements,  or  conditions  as  may  be 
indorsed  hereon  or  added  hereto,  and  no  of- 
ficer, agent,  or  other  representative  oi  this 
company  shall  have  power  to  waive  any  pro- 
visions or  conditions  of  this  policy,  except 
such  as  by  the  terms  of  this  policr  may  be 
the  subject  of  agreement  indorsed  bown  or 
added  hereto;  and  as  to  such  provisions  and 
ctrnditions  no  officer,  agent,  or  representa- 
tive shall  have  such  power,  or  be  deemed  or 
held  to  have  waived  such  provisions  or  con- 
ditions, unless  such  waiver,  if  any,  shall  be 
written  upon  or  attached  hereto,  nor  shall 
aiqr  privilege  or  permission  affecting  the  in- 
surance under  this  policy  eocist  or  be  claimed 
by  the  insured  unless  so  written  or  at- 
tached." Afterwords  a  loss  occurred,  and 
this  suit  was  brought.  A  stipulation  of 
facts  was  filed,  the  material  parts  of  which 
read  as  follows:  "April  17,  1899,  at  or 
about  11:30  P.  u.,  fire  originated  from  an 
unknown  cause  in  the  insuml  property,  and 
the  same  was  totally  destroyed  by  fire.  The 
mill  was  generally  running  from  7  o'clock 
A.  u.  until  6  o'clock  p.  u.  It  was  not  run- 
ning during  the  night  nor  on  Sundays.  The 
mill  company  maintained  in  the  mill  a  small 
electric  light  plant,  which  furnished  elec- 
tric lights  in  the  village  of  Verona;  said 
light  plant  being  started  up  at  dusk  in  the 
evening,  and  cktsipg  at  10  o'clock  p.  m. 
The  Verona  Roller-Mill  Company  employed 
J.  U.  Itobinsw,  who  was  also  secretary  of 
the  company,  as  one  of  its  engineers  and 
watchman.  He  was  a  competent  man  to 
perform  the  duties  for  which  he  was  em- 
ployed. He  was  hired  and  had  agreed  to 
take  charge  of  the  machinery  as  millwright, 
«igineer,  and  watchman,  as  follows:  To 
go  on  duty  at  12  o'clock  noon  of  each  day, 
Sundays  excepted,  and  so  long  as  the  mill 
was  running  to  run  the  engine,  do  the  fir- 
ing, look  after  the  repairs  to  the  mill  ma- 
chinery, and  when  the  mill  ceased  running 
at  6  o'clock  p.  M.  to  run  the  electric  plant 
above  referred  to  until  10  o'clock  P.  M.,  and 
while  running  the  plant  to  perform  the  du- 
ties of  night  watchman  at  the  mill,  and 
after  10  o'clock  p.  v.  to  remain  on  the  prem- 
iaes  and  -pextorm  the  duties  of  night  watdi- 
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man  until  12  o'clock  midnight,  when  he  was 
relieved  by  W.  B.  Taylor  and  went  off  duty. 
He  ran  the  electric  light  plant  Sundays  from 
dark  until  10  p.  m.,  and  watched  Sunday 
nights  from  10  to  12  p.  M.  W.  B.  Taylor 
was  employed  by  the  Verona  Roller-Mill 
Company  as  second  engineer  and  watchman, 
to  perfivm  duties  as  follows;  He  was  to 
go  on  duty  every  night  at  12  o'clodc  mid- 
night, act  as  watchman  until  the  mill  start- 
ed up  in  the  morning,  when  he  ran  the  en- 
gine as  engineer  and  fireman  until  12  o'clodc 
noon,  when  he  was  relieved  by  J.  U.  Robin- 
son, and  went  off  duty.  On  Saturday  nights 
Mr.  Taylor  went  on  at  12  o'clock  midnight^ 
and  watched  until  daylight,  when  he  went 
off  duty,  and  no  watchman,  or  other  person 
having  the  duties  of  watchman,  was  in 
charge  of  the  mill  premises  on  Sundays  un- 
til the  electric  li^t  plant  was  started  up  in 
the  evening.  The  employees  and  oScers  of 
the  mill  company  were  around  the  mill  on 
Sundays,  there  being  some  one  of  thean  at  the 
mill  once  or  twice  each  Sunday,  but  no  one 
performing  the  duties  of  watchman  on  Son- 
days  during  the  day.  Mr.  Taylor  was  a 
comi>etent  man  for  his  empl<7mCTt,  and 
was  paid  by  the  Verona  RoIl»--Mill  Com- 
pany for  performing  the  duties  aa  above  de- 
tailed. On  the  night  when  the  fire  oc- 
curred, J.  U.  Robinson  ran  the  electric  light 
plant  until  10  o'clock.  At  that  hour  he 
shut  down  the  lighting  plant,  carefully  in- 
spected all  the  stories  of  the  mill,  and  went 
home,  leaving  the  mill  at  about  10:15  r.  it.; 
his  wife  being  quite  sick  at  the  time,  which 
was  the  occasion  of  his  leaving  the  mill  on 
this  occasion  prior  to  12  o'clock  p.  u.  Rob- 
inson went  straight  home  and  went  to  bed, 
and  at  the  time  the  fire  broke  out  was  in  bed 
at  his  house  at  the  other  end  of  the  village 
of  Verona,  about  200  yards  away  from  the 
mill,  and  out  of  sight  of  the  mill.  The  oth- 
er officers  and  stMikholders  of  the  Verooa 
Roller-Mill  Company  were  not  aware  that 
Robinson  had  left  the  mill  that  night.  Said 
Robinson  had  on  a  few  occasions  prior  to 
the  date  of  the  fire  left  the  mill  alone  in  a 
similar  way  between  the  hours  of  10  and  12 
o'clock  p.  If.,  but  his  absence  on  these  occa- 
sions was  likewise  unknown  to  any  of  the 
other  (^rers  or  stockholders  of  the  Verona 
Roller-Mill  Company.  It  is  admitted  that 
the  ofllcers  and  stockholders  of  the  Verona 
Roller-Mill  Company  used  due  diligence  in 
the  selection  of  Robinson  and  Taylor  as 
watchmen  at  the  mill;  that  Robinson's  ab- 
sence was  occasioned  solely  by  the  sickness 
of  his  wife,  who  was  quite  sick;  that  the 
mill  projwriy  destroyed  was  worth  in  excess 
of  the  total  amount  of  the  insurance  upon 
the  same ;  that  the  company  sustained  quite 
a  loss  not  covered  by  insnrance;  and  that 
there  was  no  fraud  or  bad  faith  upon  the 
part  of  the  jilnintifT  or  his  assignor,  the  Ve- 
rona Roller-Mill  Company.  It  is  admittetl 
that  all  of  the  conditions  and  a^eementa 
set  forth  in  said  application  and  policy  have 
been  fully  and  literally  complied  with  by  tho 
Verona  KoUer-Mill  Company  and  the  plain* 
tiff  herein,  Ktcept  a^  regards  the  absence  of 
the  watchman^  aa  hereinbefcwe  set  ou^  and 
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CL8  to  wheth^  this  oondition  of  the  applicar 
tion  of  the  policy  has  been  oomplied  with 
is  to  be  determined  by  the  court  upon  this 
agreed  state  of  facte ;  and,  if  the  facts  here- 
in set  out  ccmstitute  such  a  compliance,  then 
judgment  is  to  be  rendered  for  the  plaintiff 
for  $2,849.07,  with  interest  at  6  per  cent  per 
annum  frcmi  the  25th  day  of  April,  1809; 
otherwise,  judgment  is  to  be  rendered  for 
the  defendant,"  The  circuit  judge  rendered 
«  judgment  in  favor  of  j^aintiff  for  the  full 
amount  of  his  claim.  The  case  is  brought 
hero  by  writ  of  error. 

The  circuit  judge  hdd  that  i  6180,  Comp. 
I<awa  1897,  applies  to  this  policy  of  insur- 
ance, and  the  policy  did  not  become  void 
for^  failure  to  keep  a  watchman  upon  the 
premises  on  Sundays;  the  loss  not  having 
occurred  during  such  times,  or  by  reason  of 
tlie  absence  of  the  watchman  on  Sundays. 
This  policy  was  issued  in  March,  1899,  near- 
ly two  years  after  the  provisions  of  i  6180, 
Comp. '  Laws,  took  effect.  Counsel  insist 
that  the  provisions  of  that  section  apply 
only  to  a  Michigan  standard  policy,  and  that 
the*  policy  suc^  upon  is  not  a  Michigan 
standard  policy.  \Ve  do  not  need  to  decide 
whether  this  policy  issued  by  a  Michigan 
-company,  with  an  indorsement  on  the  back, 
"Standard  Policy,"  is  a  Michigan  standard 
policy  or  not.  Section  6180  reads  as  fol- 
lows: "That  no  poU<7  of  fire  insurance 
shall  hereafter  be  declared  void  by  the  in- 
surer for  the  breaeh  of  any  condition  of  the 
policy  if  the  insurer  has  not  been  injured 
by  such  breach ;  or  where  a  loss  has  not  oc- 
curred during  such  breach,  or  by  reason  of 
such  breach  of  condition."  This  lanfpiage  is 
broad  enough  to  cov^  the  policy  in  suit, 
whether  it  is  r^^rded  as  a  Michigan 
standard  policy  or  not,  and  we  tiiink  it  was 
Intended  to  cover  all  pcJicies  issued  In  this 
state  after  it  became  a  law.  Though  there 
is  no  direct  adjudication  to  that  effect,  wd 
think  the  opinion  of  the  court  in  this  re- 
spect is  foreshadowed  in  Tfiles  v.  Farmers' 
Mut.  F.  Iu8.  Co.  119  Mich.  252,  77  N.  W. 
O.'t.S;  Cronin  v.  Fire  Asso.  of  Philadelphia, 
123  Mich.  277,  82  N.  W.  46;  Shelden  y. 
MicJiigan  Miller^  Uut.  F.  Ina.  Co.  124 
Mich.  303,  82  N.  W.  1008 ;  Boyer  v.  Orand 
Rapids  F.  Ina.  Co.  124  Mich.  456,  83  N.  W. 
124.  Counsel  say:  "The  act  in  question 
is  unconstitutional.  It  puts  an  unconstitu- 
tional limit  on  the  right  of  parties  sui  juris 
to  make  contracts  for  themselves.  The  leg- 
islature has  no  authority  to  deprive  a  par- 
ty of  his  right  to  make  contracts  not  im- 
moral or  contrary  to  public  policy.  Any 
limitation  which  transgresses  this  private 
right  is  unconstitutional  and  invalid.  Also 
this  statute  as  now  set  up  by  plaintiff  im- 
pairs the  obligation  of  contract,  and  is  for 
that  reason  invalid."  We  cannot  agree 
with  connsel  in  this  respect.  The  defendant 
corporation  is  a  creature  of  the  statute.  It 
could  not  engage  in  the  business  of  insur- 
ance except  by  virtue  of  the  statute.  It  is 
entirely  competent  for  the  legislature  to 
prestTibe  the  forms  of  its  contracts,  and  the 
limitations  in  relation  to  forfeitures  there- 
in. It.  of  course,  would  not  be  competent  to 
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impair  the  obligation  of  contracts  already 
entered  into,  but  that  is  not  what  is  at- 
tempted to  be  done  here.  The  idea  of  the 
legislature,  doubtless,  was  to  protect  policy 
holders,  and  to  see  that  their  insurance  did 
not  fail  because  of  any  breach  in  the  terms 
of  the  policy  or  the  application  which  did 
not  result  in  injury  to  the  insurance  com- 
pany. See  note  a,  %  156,  May,  Ins.,  and 
cases  there  cited.  The  court  also  held  that 
the  act  of  Kobinson,  the  watcliman,  in  leav- 
ing the  mill  the  night  of  the  fire  at  10:  IS 
p.  M.  and  remaining  away  from  th«-e  dur- 
ing the  time  he  was  to  act  as  watchman,  un- 
der the  facts  stipulated,  did  not  constitute 
a  breach  of  the  warranty  which  avoided  the 
policy. 

It  is  insisted  upon  the  part  of  the  defend- 
ant that  the  wplication  is  the  basis  of  the 
insurance  and  the  agreement  to  keep  a 
watchman  is  a  warranty,  and  the  failure  to 
do  so  avoids  the  pcdicy.  It  is  said :  "There 
is  no  room  for  c(Hi8truction,  no  latitude^  no 
equity.  If  the  warranty  be  a  statement  of 
facts,  it  must  be  lit^ally  true;  if  a  stipu- 
lation that  a  certain  act  shall  or  shall  not 
be  done,  it  must  be  literally  performed."  1 
May,  Ins.  |  158.  On  the  part  of  the  plaio- 
tiiT  it  is  said  Uie  agreement  to  keep  a  watch- 
man is  a  promissory  agreement,  and  not  a 
warranty,  the  literal  observance  of  which  is 
necessary  to  keep  the  polii^  in  force,  inas- 
much as  there  is  no  express  provision  in  tiie 
policy  that  a  failure  to  keep  a  watchman  at 
all  times  shall  make  the  policy  void.  The 
authorities  upon  these  several  propoeitions 
are  very  contlicting.  The  old  rule  as  to  war- 
ranties fully  sustains  the  contention 
counsel  for  defendant,  but  there  has  been  a 
tendency  of  late  years  to  hold  that  the  sub- 
stantial fulfilment  of  an  agreement  like  that 
contained  in  the  application  is  sufficient. 
In  May,  Ins.  %  150,  it  is  said,  after  the  lan- 
guage before  quoted :  "A  learned  judge  and 
author  declares  it  to  be  unfortunate  that 
so  strict  a  rule  has  been  established,  and  in- 
timates— what  is  no  doubt  entirely  true — 
that  courts  are  not  at  all  inclined  to  go  be- 
yond the  precedents  to  support  a  warranty. 
There  are  even  authorities  to  the  effect  that 
in  dealing  with  warranties  common  sense  is 
not  to  be  lost  sight  of,  and  that  the  fair, 
practical  intent  of  the  parties  is  to  be 
sought,  not  the  hair-splitting  of  a  college  of 
wit  crackers,  and  that  substantial  fulfil- 
ment of  a  warranty  is  enough."  In  the 
policy  sued  upon  it  is  provided  the  policy 
shall  be  void  for  any  one  of  seventeen  differ- 
ent reasons.  It  also  provides  the  company 
shall  not  be  liable  ftn- loss  occasioned  by  in- 
vasion, or  from  loss  resulting  from  a  num- 
ber of  other  causes,  but  it  nowhere  provided 
the  policy  shall  be  void  if  a  competent 
watchman  is  hired  by  the  insured,  and  is 
temporarily  absent  from  his  post,  or  if  one 
or  more  of  the  buckets  to  each  cask  of  salt 
water  should  be  temporarily  removed.  If  it 
had  been  intended  to  avoid  the  policy  for 
these  reasons,  it  would  not  have  been  diffi- 
cult to  say  so.  The  following  illustrations 
will  serve  to  show  the  tendency  of  courts: 
The  case  of  Hanover  F,  Ina.  Co.  t.  OuatUt, 
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40  Neb.  828,  69  N.  W.  375,  was  much  like 
the  one  at  bar.  We  quote  from  the  opin- 
ion: "  Watchman. — Is  one  kept  on  the 
premises  during  the  night,  and  at  all  other 
times  when  the  works  are  not  in  operation, 
or  when  the  workmm  are  not  present?  A. 
Yea.  Q.  Is  any  otho"  duty  required  of  the 
watchman  than  watching  for  the  safety 
of  the  premises?  A.  Yes;  cleaning  the 
floors  and  premises.  The  evidence  shows 
that  the  fire  occurred  about  half-past 
seven  o'clock^  and  that  the  watchman, 
with  Mr.  Oustin,  left  the  premises 
about  6:16  o'clock.  Before  their  depart- 
ure, however,  the  watchman  had  inspect- 
ed Uie  difTer«it  parts  of  the  mill,  and 
found  everything  apparently  safe  from  fire. 
He  locked  up  the  building,  and  went  to  the 
business  part  of  the  city  of  Kearney  to  buy 
a  padlock  with  which  to  secure  a  door  of  an 
outside  building.  While  he  was  gone  he 
went  to  tiie  depot  of  the  Burlington  St  Mis- 
souri -River  Railroad  Company  and  pur- 
chased a  ti^et  for  a  lady  friend  of  his,  and 
la  the  interval  between  his  leaving  the  plan- 
ing mill  and  returning  thereto  he  ate  his 
supper.  While  on  his  way  to  the  planing 
mil!  to  resume  his  duties  of  watchman  the 
alarm  of  fire  was  sounded.  It  is  insisted 
that  the  absence  of  the  watchman  for  the 
purpones  named,  with  the  assent  of  Mr.  Gus- 
tin,  neoessarily  avoided  the  policy.  To  this 
doctrine  we  cannot  ass^t.  Even  giving  the 
statements  of  the  applicaticm  'that  a  watch- 
man is  kept  on  i^e  premises  during  the 
night  and  at  all  other  times  when  the  works 
are  not  in  operation'  the  effect  of  a  war- 
ranty,— a  claim  not  necessary  now  to  be  set- 
tied, — ^the  language  should  receive  a  reason- 
able construction.  We  are  aware  that  on 
Uiis  proposition  there  is  not  aco(»^  td  au- 
thorities; possibly  in  number  they  axe  ad< 
verse  to  this  viewj  yet  it  is  believed  that 
the  lan^age  of  Judge  Shaw  in  Crocker  v. 
People's  Mut.  F.  Ins.  Co.  8  Cush.  79,  is  rea- 
sonable and  just.  He  said:  'The  stipula- 
tion, '*a  watchman  kept  on  the  premises," 
inserted  as  it  is  in  the  body  of  the  policy 
immediately  after  the  description  of  the 
property  insured,  is  in  the  nature  of  a  war- 
ranty, and  must  be  substantially  complied 
with  by  tlie  assured,  but  tho  terms  are  not 
explicit  as  to  the  time  and  manner  of  keep- 
ing a  watch.  It  does  not  stipulate  for  a 
constant  watch.  It  therefore  requires  con- 
Btruction,  as  matter  of  law,  to  determine 
what  is  meant  in  this  policy  by  keeping  a 
watch.  It  relates  to  a  factory,  to  Its  safety 
against  Are;  and  this  depends  upon  the  hab- 
it or  practice  in  this  respect,  and  upon  the 
fact  whether  that  usage  has  been  followed. 
When  there  is  an  express  stipulation  that  a 
thing  shall  be  done,  but  the  contract  is  si- 
lent as  to  the  time  and  manner,  the  law 
holds  that  it  must  be  reasonable  in  this  re- 
spect, having  regard  to  the  object  and  pur- 
pose of  the  stipulation,  in  this  case,  to  the 
eafety  of  the  building.  If  it  is  done  in  the 
manner  in  which  men  of  ordinary  care  and 
skill  in  similar  departments  manage  their 
own  affairs  of  like  kind,  this  is  one  strong 
ground  to  hold  it  reasmable^  and  to  war- 
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rant  the  admission  of  evidence  of  usage.* 
The  same  principle  requiring  a  reascmable 
construction  of  uie  language  used  ie  recog- 
nized and  enforced  in  Sheldon  t.  Bartford 
F.  Ins.  Co.  22  Conn.  235,  58  Am.  Dec  420 ^ 
Frisbie  v.  Fayette  Mut.  7n&  Co.  27  Pa.  325; 
HoiKjhton  V.  Manufacturert^  Mut.  P.  Ins.  Co. 
»  Wet.  114,  41  Am.  Dec.  489;  Peroioa2  v. 
Maine  M.  M.  Ina.  Co.  33  Me.  242;  Stout  v. 
City  F.  Ina.  Co.  12  Iowa,  371,  79  Am.  Dec 
530.  These  views  have  quite  directly  re- 
ceived t^e  sanction  of  this  court  in  Spring- 
field  F.  tS  M.  Ina.  Co.  v.  MoLmant,  28  Neb. 
840,  46  N.  W.  171."  It  was  held  the  oom- 
pany  was  liable.  In  Phcmia  Auur.  Co.  t. 
Coffman,  10  Tex.  Civ.  A^p.  631,  32  S.  W. 
810,  the  application  c(Hitained  an  agreement 
to  have  a  watchman  on  the  premises  at 
night  and  at  all  times  when  the  work  was 
suspended.  It  was  held  that  the  insured, 
by  emplc^ng  a  reliable  watchman,  and 
charing  him  with  the  duty  of  watdung  the 
premises,  substantially  complied  with  the 
contract  in  that  respect,  though  the  watch- 
man may  have  been  asleep  at  the  time  of 
the  flra  The  court  used  the  following  lan- 
guage: "Appellee  testified:  'At  the  time 
of  the  fire  I  had  a  watchman  at  the  mill, 
named  Dean.  I  employed  him  as  a  watch- 
man. I  assigned  him  the  duty  to  be  at  the 
mill  at  a  cestain  hour  in  the  evening,  when 
the  hands  left,  and  to  stay  tha«  until  the 
hands  came  back  in  the  morning,  and  to 
watch  the  mill  to  see  that  nobody  botho^ 
anything  or  stole  anything.'  In  Uie  absence- 
of  any  testimony  pointing  out  more  clearly 
the  duties  required  of  a  watchman,  we  must 
hold  that  the  appellee  ccHnplied  with  the 
contract  by  placing  on  the  premises  &  relia- 
ble watchman,  charged  with  the  duties  of 
watching  the  property  during  the  night, 
even  though  such  watchman  may  have  been 
asleep  when  the  fire  began.  Sierra  MUL 
Smelting  tf  Min.  Co.  v.  Hartford  F.  Ins.  Co. 
76  Cal.  235,  18  Paxi.  267 ;  Au  Sable  Lumber 
Co.  V.  Detroit  Mfrs.  Mvt.  F.  Ins.  Co.  89 
Mich.  407,  50  N.  W.  870;  Houghton  v. 
Manufacturers'  Mut.  F.  Ins.  Co.  8  Met.  123, 
41  Am.  Dec.  489.  In  the  last-named  esse 
the  question  was  asked:  'Is  a  watch  kept 
constantly  in  the  building?  If  no  watch  is 
constantly  kept,  state  what  is  the  arrange- 
ment re^tpecting  it.'  Answer.  'No  wat^-h  is 
kept  in  or  at  the  building,  but  the  mill  is 
examined  thirty  minutes  after  work.'  In 
that  case  Chief  Justice  Shaw  said:  Two 
questions  were  made  at  the  trial :  First. 
Whether  this  representation  of  the  usual 
practice  amounted  to  any  condition  or  stipn- 
lation  that  it  should  be  continued.  It  was 
ruled  at  the  trial,  and  the  whole  court  are 
now  of  opinion,  that  as  this  examination 
was  manifestly  intended  as  a  substitute  fcH- 
a  constant  watch,  as  it  was  one  which  the 
assured  had  in  their  power  to  make  or  cause 
to  be  made,  as  it  was  one  of  the  precautiiHis 
tending  to  secare  the  property  against  dan- 
ger of  fire  and  tending  to  its  safety.  It  was 
one  which,  as  a  general  practice^  the  aa- 
sured  were  bound  to  follow,  althoa|^  am 
occasional  omiesion,  owing  to  aoeident  er 
the  negligence      nibordinate  perscmii  mrr- 
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snta,  or  workmen,  not  sanctioned  nor  per- 
mitted l>j  tiie  assured,  or  by  their  superin- 
tendent, manager,  or  agent,  might  not  be  a 
breach  or  noncompliance,'"  See  Hovey  v. 
Amen'oftn  Uut.  Ina.  Co.  2  Duer,  iS54;  Crock- 
er T.  People's  Mvt.  F.  Ins.  Co.  8  Cush.  79 ; 
London  <£  L.  F.  Ina.  Co.  v.  Qerteaon,  21  Ey. 
L.  Hep.  471,  61  S.  W.  617;  Burlington  F. 
/fw.  Co.  V.  Coifman,  18  Tex.  Civ.  App.  489, 
36  S.  W.  40».  In  Kansas  Mill  Otonera  d 
Mfra.  Mut.  F.  Ins.  Co.  v.  Metcalf,  69  Kan. 
3S3,  53  Pac.  68,  in  the  application  the  ques- 
tion was  asked,  "Do  you  agree  to  keep  a 
watchman  on  the  premises  at  all  times  when 
.  .  .  not  in  operation  t"  The  answer 
waa,  "Yes."  A  watchman  was  employed, 
who  was  in  and  about  the  mill  until  10 
o'clock,  when  he  wmt  to  a  tent  occupied  by 
his  family,  about  200  feet  away,  and  re- 
mained mitil  the  fire  occurred,  nearly  two 
hours  later.  The  company  was  held  liable. 
In  Rankin  v.  Amazon  Ina.  Co.  89  OaJ.  203, 
26  Pac.  872,  under  the  facts  in  that  case  it 
was  held  the  company  was  not  liable,  but  in 
Uie  opinion  the  fcdlowing  language  is  used: 
"If  a  loBB  is  occasioned  by  the  mere  faiilt  or 
negligraice  (rf  the  watdiman,  unaffected  by 
fraud  or  deeign  on  the  part  of  the  insured, 
it  is  within  the  protection  of  the  policy; 
but,  to  entitle  the  insured  to  recover,  it 
must  appear  that  he  has  in  good  faith  em- 
ployed a  watchman  to  perform  the  duties 
required  by  the  terms  of  the  warranty. 
Trojan  Min.  Co.  v.  Fireman's  Ins.  Co.  67 
Cat  27,  7  Pac.  4;  Wensxl  y.  Commercial 
tns.  Co.  67  Cal.  438,  7  Pac  817;  Gotoan  v. 
Phenia  Ina.  Co.  78  Cal.  181,  20  Pac.  408; 
Waters  v.  Merchants'  Louisville  Ins.  Go.  11 
Pet  219,  9  L.  ed.  694."  In  King  Brick  Mfg. 
Go.  y.  Royal  Ins.  Co.  164  Mass.  291.  41  N. 

E.  S77,  attached  to  each  of  the  policies  of 
insurance  waa  a  rider  containing,  among 
other  things,  these  words:  "Situated  on 
east  side  of  Pleasant  river,  in  Columbia 
Falls,  Maine.  Steam  pump,  with  sufficient 
hose  to  cover  buildings.  Constant  watch." 
The  watchman  was  absent  when  the  fire 
occurred,  wiUiout  the  knowledge  of  the  in- 
sured. It  was  claimed  the  words  "constant 
watch"  were  a  warranty,  and  not  a  repre- 
sentation, and  that  the  company  was  not 
liable.  Tlie  court  said:  "Waa  there  a 
breach  of  aiqr  of  the  terms  of  the  poli^  by 
the  insured?  This  depends  upon  whether 
the  insured  absolutely  prcnniaed  that  there 
should  be  'a  constant  watch;'  in  other 
words,  whether  it  warranted  this,  or  wheth- 
er the  words  constitute  a  representation, 
merely,  and  are  governed  by  the  familiar 
rules  applicable  to  representations.  Unless 
the^  amount  to  a  warranty,  there  is  no 
breach  oi  the  agreement.  In  this  part  of 
the  case  we  assume,  of  course,  that  the  first 
clause  of  the  section  is  not  brmd  enough  to 
include  a  statement  as  to  the  future;  It  is 
a  familiar  rule  of  construction  that  a  prom- 
ise in  regard  to  the  future^  which  is  not 
clearly  made  a  warranty,  is  a  representation 
only,  and  not  a  warranty.  Houghton  v. 
Manufacturer^  Mut.  F.  Ins.  Co.  8  Met.  114, 
41  .\m.  Dec.  489;  Daniels  v.  Hudson  Biver 
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First  If  at.  Bank  v.  Hartford  F.  Ina.  Oo.  OS 
U.  S.  673,  24  L.  ed.  563 ;  Garoelon  v.  Hamp- 
den F.  Ina.  Go.  50  Me.  580.    On  the  princi- 
ples laid  down  in  these  cases,  we  cannot  re- 
gard  the  words  'constant  watch'  as  constitut- 
ing a  condition  precedent  to  the  right  to  re- 
cover, and  consider  them  as  a  representation 
that  a  constant  watch  would  be  kept.  The 
duty  was  imposed  upon  the  insTired  to  use 
ail  reasonable  care,  and  to  take  all  reason- 
able means  to  see  that  a  constant  watch  was 
kept.    This  was  done  by  making  a  rule  to 
that  effect  and  providing  a' watch.    No  neg- 
ligence or  fraud  ie  imputed  to  the  assured. 
The  loss  was  caused  by  the  negligence  of  a 
servant,  and  this  is  a  risk  covered  by  t^e 
insnranoe.   There  was  therefore  no  breach 
of  the  terms  of  the  policy  by  the  insured. 
8hav>  V.  Robierds,  6  Ad.  &  El.  75;  Dobaon 
V.  Sotheby,  Moody  &  M.  90;  Houghton  v. 
Manufacturers'  Mut.  F.  Ina.  Co.  8  Met.  114, 
41  Am.  Dec.  489;  Daniela  v.  Hudson  River 
F.  Ina.  Co.  12  Cush.  416,  59  Am.  Dec.  192; 
Loud  V.  Citizens'  Mut.  Ins.  Co.  2  Gray,  221; 
Insurance  Co.  of  N.  A.  t.  McDowell,  50  III. 
120,  131,  99  Am.  Dec  497;  Aurora  F.  Ina. 
Co.  V.  Eddy,  66  III.  213,  219;  Mickey  t. 
Burlington  Ina.  Co.  35  Iowa,  174,  14  Am. 
Rep.  494."    In  East  Teaas  F.  Ina.  Co.  T. 
narna,  7  Tex.  Civ.  App.  647,  26  S.  W.  720, 
the  assured  agreed  to  keep  correct  books 
and  the  last  inventory  locked  in  a  fireproof 
safe,  or  in  some  place  not  exposed  to  fire, 
and  in  case  of  loss  to  produce  the  books  and 
inventory.  They  were  k^t  as  required,  but 
when  the  store  was  on  fire  the  bookke^>er, 
fearing  the  safe  was  not  fireproof,  took  the 
books  and  inventory  to  remove  ttiem  to  a 
safe  placa    As  he  ran  out  of  the  building 
he  dropped  some  of  thran,  and  they  were  de- 
stroyed by  fire.    The  company  claimed,  by 
way'  of  defense,  the  plaintiff  must  literally 
comply  with  his  covenant,  and  produce  the 
books  and  inventory  after  the  loss,  before  it 
could  recover.   The  court  declined  to  so 
hold,  and  the  cMnpany  waa  held  liable.  The 
case  of  lAverpool  £  L.  A  Q.  Ina.  Co.  t.  Kear- 
ney, 30  C.  C.  A.  265,  94  Fed.  314,  was  much 
litce  the  last  case:    Among  other  things,  the 
court  said:    "Coimael  for  defendant  com- 
pany direct  our  attention,  however,  to  the 
last  paragraph  of  the  'iron-safe  clause,'  and 
urge,  in  substance,  that  the  stipulation 
therein  contained  bound  the  plaintiffs,  in 
any  event,  to  produce  the  inventory  after 
the  fire,  and  that,  even  though  it  was  lost 
and  cannot  be  produced,  theiy  are  not  enti- 
tled to  recover.    This  argument  proceeds 
upon  the  theory  that  the  last  paragraph  of 
the  'iron-safe  clause'  must  be  read  literally, 
that  it  admits  of  no  exceptions  or  qualifica- 
tions, and  tliat  the  failure  to  produce  the 
books  or  inventory  for  any  reason  vitiates 
the  policies.    We  cannot  absent  to  this  view 
of  the  case.    Like  all  contracts  made  be- 
tween private  parties,  and  like  all  statutes, 
for  that  matter,  they  must  receive  a  reason- 
able interpretation,  which  will  not  work  in- 
justice  or   lead   to   absurd  consequences. 
United  States  v.  Kirhy,  7  Wall.  482,  19  L. 
ed.  278;  Heydenfeldi  v.  Daney  Gold  d  BU- 
wr  Mm.  Oo.  03  U.  8.  634,  23  L.  ed.  006;. 
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Church  of  Holy  THnily  y.  United  States, 
14S  U.  8.  457,  400,  401,  36  L.  ad.  226,  228, 
12  8up.  Ct.  Itep.  511;  Beott  t.  Latimer,  33 
C.  C.  A.  1,  eO  U.  S.  App.  720,  89  Fed.  843; 
Thurher  v.  Miller,  14  C.  C.  A.  432,  32  U.  S. 
App.  209,  07  ted.  371;  Davis  v.  Bohle,  34 
C.  C.  A.  372,  92  Fed.  325."  See  also  First 
Tiat.  Bank  v.  Hartford  F.  Ins.  Go.  95  U.  S. 
673,  24  ed.  5fl3;  Au  Sabla  Lumber  Co.  v. 
Detroxt  Mfrs.  Mut.  F.  Ins.  Co.  89  Mich.  407, 
■60  N.  W.  870;  Spies  v.  Oreenuncft  Ins.  Co. 
97  Mich.  310,  50  K.  W.  660. 
Judgment  is  affirmed. 

Hooker,  did  not  sit.  Kon^ovwy, 
Ch.  .J.,  and  Irf>iiSf  J<*  concurred  with 
Moore,  J. 

Grant,  J.,  dissenting: 

1  cannot  concur  witli  my  brethren  In  this 
case.  Plaintiff  agreed  to  keep  a  watchman 
upon  the  premises  at  all  times  when  the 
mill  was  not  in  (^>eratj<Hi.  The  watchman 
whom  plaintiff  employed  left  his  jrast  in 
the  night,  went  to  his  home,  and  retired  to 
his  bed.  Who  aaaumed  the  duty  to  keep  the 
watchman?  The  plaintiff.  Who  assumed 
the  risk  of  neglect  of  that  duty  by  him! 
Clearly,  it  seems  to  me,  the  plaintiff.  It 
was  not  contemplated  that  the  defendant 
«(Hnpany  should  undertake  to  see  that  the 
watchman  performed  his  duty  or  should  be 
responsible  for  such  neglect.  Under  the 
holding  of  my  brethren,  the  premises  might 
be  unwntched  night  after  night,  and  still  the 
defendant  would  be  liable.  While  there  is 
an  apparent  conflict  in  the  authorities  on 
the  question  of  warranties,  I  think  the  fol- 
lowing rule  is  in  harmony  with  the  great 
weight  of  authority;  "The  courts  are  re- 
luctant to  import  terms  of  warranty  con- 
tained in  the  application  for  insurance  into 
the  completed  agreement,  when  the  policy 
does  not  clearly  disclose  the  parties'  agree* 
ment  to  the  union  of  the  two  papers  in  one 
contract.  Pluenix  Mut.  L.  Ins.  Co.  v.  Rad- 
din,  120  U.  S.  183,  30  L.  ed.  044,  7  Sup.  Ct. 
Rep.  600.  But  when  there  is  a  distinct 
agreement  that  the  application  is  a  part  of 
the  contract,  and  the  statements  in  the  ap- 
plication, upon  which  the  contract  is  based, 
are  expressly  declared  to  be  warranties,  the 
insured's  intent  to  bind  himself  to  the  exact 
truth  in  his  answers,  even  as  to  immaterial 
facts,  is  adequately  manifested,  and  the 
parties  themselves  thereby  agree  upon  the 
materiality  of  the  tJiings  warranted.  Bur- 
ritt  T.  Saratoga  County  Hut.  P.  Ins.  Co.  6 
Hill,  188,  40  Am.  Dec.  345;  Armour  v. 
Trnnsatlnntic  F.  Ivs.  Co.  90  N.  Y.  450j 
O'Shauf/hvisay  v.  Working  Women's  Co-op. 
Asso.  S  Misc.  491,  28  N.  Y.  Supp.  701; 
Am*;ric(m  Credit  Indemnity  Go.  v.  Carroll- 
ton  Furniture  Hfg.  Co.  30  C.  C.  A.  671,  95 
Fed.  Ill;  Mutual  L.  Ins.  Co.  y,  Uichols 
(Tex.  Civ.  App.)  24  S.  W.  910."  Applying 
this  rule  to  the  facts  of  this  case,  I  am  com- 
pelled to  hold  that  the  agreement  to  keep  a 
watchman  u|}on  the  premises  at  all  times 
when  the  mill  was  not  in  operation  was  a 
warranty  to  do  so,  and  that  its  breach 
avoided  the  policy.  See  American  Ins.  Co. 
64  L.  R.  A. 


v.  Gilbert,  27  Mich.  433 ;  Boose  t.  Prewntt 
Ins.  Co.  S4  Mich.  317,  II  L.  R.  A.  340,  4T 
if.  W.  687.  I  think  the  judgment  should 
be  revowd. 


John  HOFFMAH" 

V. 

MICHiaAN  HOME  &  HOSPITAL  ASSO- 
CIATION. Plff.  in  Err. 

(  Mich  } 

1.  ITalliire  to  eomply  with  the  re^alr^ 
mcntB  at  a  poller  iBsvrlav  aanUut 
lllneiiB,  as  to  time  of  furalahing  proofs  at 
disability  and  as  to  allowing  time  tor  Idtsb- 
tlgstlnK  tbe  claim,  will  not  defeat  an  ■ction 
on  tbe  policy  when  liability  Is  denlfd  because 
the  diBPAse  is  not  covered  by  the  policy,  and 
Innired  Is  not  cooflned  to  tb«  house. 

S.  ReeoTerr  om  m,  poller  ■■■■vImb 
■salMBt  IllKcea.  wblcb  limits  lUbility  t* 
tbe  period  when  Insured  Is  contlnaously  con- 
fined to  hia  house  and  subject  to  the  personal 
calls  of  a  registered  physician  In  good  stand- 
ing, Is  not  defeated  by  tbe  tact  that  tbe  In- 
sured went  out  by  dIrectlMi  of  his  pbysleUa 
for  an  occasional  and  necessary  airing.  If, 
by  reason  of  the  Illness,  be  was  contloaoasly 
confined  to  the  bouse  tbe  larger  portion  of 
the  time. 

iUontgoMen/,  (fK.  J.,  and  Uooker,  4„  dtoscet.) 

(October  1, 190X.> 

ERROR  to  the  Circuit  Court  for  Kent 
County  to  review  a  judgment  in  favor 
of  plaintilf  in  an  action  brought  to  reoover 
upon  a  pt^lcy  proriding  sick  boieflts.  Af- 

firmed. 

The  facts  are  stated  in  the  opinions. 
Messrs.  Woleott  *  Parklu  for  plaintiff 

in  error. 

Messrs.  VeKnlcht  *  HeAlUster,  for 

defendant  in  error: 

During  the  time  that  plaintiff  was  sick 
the  defendant  had  its  physieiana  examine 
into  the  facts,  and  before  the  time  had 
elapsed  for  the  filing  of  proof  of  disability 
defendant  notified  pluntifi  that  it  would  nc^ 
pay  him,  for  the  reastm  that  he  had  am- 
sumption.  This  dispensed  with  compliance 
with  the  requirements  of  the  policy  as  to 
notice. 

Coryeon  v.  Providence-Washington  Tus. 
Go.  7fl  Mich.  187.  44  N.  W.  431 ;  Toung  v. 
Ohio  Farmers'  Ins.  Go.  92  Mich.  71.  53  N. 
W.  454;  O'Bi-ien  v.  Ohio  Ins.  Go.  52  Mich. 
131,  17  N.  W.  726. 

Under  the  terms  of  this  policy  the  plain- 
tiff was  totally  disabled  and  prevented  frmn 
I  doing  any  work  whatever,  and  was.  under 
j  the  pi-oper  construction,  continuously  oon- 
I  fined  to  his  house  on  account  of  stum  sick- 
ness and  disability. 

NftiE. — li'or  flenlai  of  liability  as  waiver  of 
proofs  of  loss,  see.  In  this  serl^  German  Ina 
Co.  V.  Oueck  (111.)  6  L.  R.  A.  835:  Foost  v. 
American  F.  Ina.  Co.  (Wis.)  30  L.  R.  A.  789; 
and  Hicks  v.  British  America  Assnr.  Oo.  ilL 
Y.)  48  L.  &.  A.  424. 
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BoKn  T.  Interstate  Casualty  Co.  115 
llieh.  84>  72  N.  W.  1106. 

If  he  was  continuously  confined  to  his 
house  on  account  of  such  sickness  to  the  ex- 
tent that  he  was  necessarily  and  in  good 
faith  there  a  larger  portion  of  the  time,  and 
only  went  forth,  either  from  necessity  or  for 
consultation  with  or  by  direction  of  his  phy- 
sician, in  whose  charge  and  care  he  was,  this 
would,  under  the  rules  of  construction  given 
by  this  court,  be  a  compliance  with  the  re- 
quirements of  the  policy. 

Ibid. ;  Young  v.  Travelert?  Ins.  Co.  80  Me. 
244.  13  Atl.  890;  Saicyer  v.  United  Btatca 
Casualty  Co.  (Mass.)  8  Am.  L.  Beg.  X.  S. 
233;  Neafie  v.  Manufacturers'  Acci.  indem- 
nity Co.  6S  Hun.  111.  8  N.  Y.  Supp.  202; 
Hooper  t.  Aecidaital  Death  Ins.  Co.  5 
HurlBt.  A  N.  646. 

Moore,  J.,  delivered  the  opinion  of  the 
-court: 

The  plaintifT  obtained  a  judgment  of  $150 
against  defendant.  The  case  is  brought 
here  by  writ  of  error.  The  plaintiff  is  en- 
gaged in  the  confectionery  and  bakery  busi- 
ness. The  defendant  is  a  corpwation  organ- 
ized under  and  in  pursuance  of  tiie  laws  of 
the  state  of  Michigan,  doing  an  accident  and 
sick  benefit  insurance  business,  with  its 
principal  office  located  at  the  city  of  Grand 
llapids,  Michigan.  In  October,  a.  d.  1894, 
LhepIainUff  joinedthe  defendant  association. 
There  was  issued  to  him  a  policy  of  insur* 
nnce  containing  the  following  agreement: 
"First.  If,  at  any  time  after  uiis  certificate 
has  been  in  continuous  force  and  effect  for 
ninety  consecutive  days,  said  member  shall, 
through  any  sickness  or  disease  mentioned 
in  Schedule  A  on  the  back  of  this  certificate, 
hegianing  after  the  expiration  of  the  above 
term,  become  totally  disabled,  and  such  dis- 
■ability  shall,  independent  of  all  other  causes, 
wholly  and  continuously  disable  and  prevent 
said  member  from  prosecuting  any  and  all 
kinds  of  businessi  upon  Batisfactory  proofs 
to  the  association  of  such  total  and  continu- 
ous disability  said  member  shall  be  entitled 
to  receive  at  the  rate  of  $10  per  week,  after 
the  first  week,  during  the  time  he  is  contin- 
uously confined  to  his  bed  or  to  the  house 
-and  subj«ct  to  the  personal  calls  of  a  regis- 
tered physician  in  good  standing,  not  to  ex- 
-ceed  thirty  weeks  in  any  one  illne^^.  But 
if  the  same  member  la  side  for  thirty  contin- 
uous days,  which  sickness  b^ns  after 
ninety  da^  from  the  date  of  certificate,  he 
nball  receive,  under  the  terms  of  this  certifi- 
cate, payment  fi'omthe  dateof  sickness, with- 
out deduction  for  the  first  week,"  The  dis- 
■eases  covered  by  Schedule  A,  among  others, 
are  infiammation  of  the  lungs  and  la  grippe. 
The  pJaintifT  kept  up  his  payments  from  Oc- 
tober. 1804,  to  the  12th  day  of  September,  a. 
o.  ISUO,  paying  in  advance.  It  is  the  claim 
-of  the  plaintifT  that,  as  the  result  of  la 
grippe,  he  had  a  hemorrhage,  which  made  it 
necessary  for  him  to  call  a  doctor,  and  that 
his  illness  continued  so  that  he  is  entitled  to 
recover  for  a  period  of  fifteen  weeks.  After 
his  illness  began,  the  company  were  notified 
of  it;  and  one  of  their  physicians  visited 
M  U  R.  A. 


the  plaintiff  and  obtained  some  of  bis  spu- 
tum, which  the  physician  examined,  and  also 
submitted  to  another  physician,  both  of 
whom  concluded  the  plaintiff's  disease  was 
consumption.  On  the  22d  of  January,  1900, 
the  manager  of  the  company  wrote  Mrs. 
Hoffman,  among  other  things:  "There  are 
two  reasons  wliy  this  claim,  in  accordance 
with  Ur.  Hoffman's  policy  contract,  is  not 
a  l^al  claim  against  this  association:  In 
the  first  place,  we  do  not,  and  never  hare, 
paid  for  consumption.  In  the  second  place, 
article  1,  on  the  face  of  Mr.  Hoffman's  pol- 
icy, states  that  the  claimant,  in  order  to  be 
entitled  to  benefits,  must  be  entirely  con- 
fined to  the  bouse.  In  accordance  with  the 
above  statements,  Mr.  Hoffman's  claim 
against  this  association  has  been  rejected." 
In  his  testimony  as  a  witn^s  the  manager 
testified,  among  other  things:  "The  reason 
I  would  not  submit  to  paying  this  claim  was 
because  the  physicians  daimed  that  he  had 
consumption.  I  had  arrived  at  the  conclu- 
sion that  the  doctors  knew  what  ailed  him. 
I  refused  to  pay  the  claim  becaiise  he  had 
heinwrhage  oi  the  lungs.  The  doctors  said 
that  resulted  in  consumption."  The  articles 
at  association  provided  for  an  arbitration  In 
case  the  validity  of  a  claim  was  in  question. 
March  19,  1900,  a  stipulation  was  filed  in 
which  it  was  stated  plaintiff  asserted  a 
claim  which  defendant  disputed,  waiving 
an  arbitration,  and  consenting  that  suit 
might  be  brought,  and  that  a  judgment  of 
the  court  should  be  binding  upon  the  parties. 
It  is  the  claim  of  defendant  "that,  in  order 
to  entitle  the  plaintiff  to  maintain  a  suit 
upon  his  policy,  he  must  show:  (1)  His 
sickness,  and  its  nature  and  duration.  (2) 
That  it  was  one  of  the  diseases  mentioned 
in  Schedule  A  of  his  certificate.  (3)  That 
the»e  facta  must  be  made  to  ap|>ear  in  a  final 
proof  furnished  to  the  association  within 
thirty  days  after  the  end  of  the  sickness  ftnr 
which  indemnity  is-  claimed.  (4)  That  a 
period  of  three  months,  stipulbted  for  the 
mvestigation  of  the  claim  by  the  association 
after  receipt  of  the  final  proofs,  has 
elapsed."  The  first  two  of  these  proposi- 
tions i.i  true,  but  in  view  of  the  rejection  ^f 
the  claim,  not  because  of  the  failure  to  com- 
ply with  the  last  two  propositions,  but  be- 
cause it  was  claimed  plaintiff  had  a  disease 
not  within  the  terms  of  the  policy,  and  be- 
cause he  waa  not  entirely  confined  to  the 
bouse,  wo  think  defendant  cannot  now  in- 
sist upon  a  compliance  with  the  third  and 
fourth  propositions.  The  case  is  ruled  by 
O'Brien  v.  Ohio  Ins.  Co.  52  Mich.  131,  17  N. 
W.  72fi;  Young  v.  Ohio  Farmers'  Ins.  Co.  92 
Mich.  71.  52  N.  W.  454. 

It  is  insisted  the  court  erred  in  charging 
the  jury  to  the  degree  of  illness  required 
to  entitle  plaintifT  to  recover.  It  is  said  by 
counsel :  "The  standard  of  the  degree  and 
severity  of  the  illness  during  which  the  pol- 
icy holder  was  entitled  to  recover  indemnity, 
as  exprcs<^!d  in  the  contract  itself,  is  that 
he  must  be  continuously  confined  to  his 
house  and  subject  to  the  personal  calls  of  a 
registered  physician  in  good  standing.  The 
meaning  oi  this  language,  upon  its  face,  is 
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Tcoy  plain.  Ue  muBt  be  so  ill  M  to  need  the 
attendance  of  a  v^ysician  at  his  house.  It 
is  diflicult  to  see  how  tiie  language  of  the 
contract  can  be  construed  to  mean  anything 
else  without  doing  violence  to  the  plain 
meaning  of  the  words  employed."  The  court 
charged  the  jury  as  follows:  "First,  then, 
what  is  meant  by  the  provision  in  this  pol- 
icy, 'continuously  confined  to  the  house  and 
subject  to  the  personal  calls  of  a  registered 

Siysician  in  good  standing?*  A  contract  tA 
Burance  is  to  receive  a  reasonable  constrnc- 
tion,so  as  toeilectuate  thepurpose  forwhich 
it  was  made.  At  the  same  time,  the  proper 
force  and  effect  should  be  given  to  all  the 
language  used,  for  the  purpose  of  guard- 
ing the  association  against  fraud  aud  im- 
posture. Provisions  such  as  the  one  luider 
oonsiderattou  are  insert«d  for  this  express 
purpose,  as  well  as  for  other  purposes.  The 
object  to  be  accomplished  by  this  contract 
is  to  indemnify  the  plaintiff  from  loss  from 
total  or  continuous  disability  to  prosecute 
any  and  all  kinds  of  business.  And  it  is 
provided,  in  substance,  that  he  shall  receive 
|10  per  week  during  the  time  he  is  contin- 
uously confined  to  the  house  subject  to  the 
calls  of  a  physician  in  good  standinc.  That 
the  plaintiff  was  totally  and  continuously 
disabled  from  prosecuting  any  busiuess  dur- 
ing the  time  claimed  does  not  appear  to  be 
questioned  by  the  defendant  in  this  case. 
But  it  insists  he  was  not  continuously  con- 
fined to  his  house.  Was  he,  or  was  he  not? 
That  is  the  question.  I  charge  you,  gentle- 
men, that  to  constitute  a  compliance  with 
this  provision  it  is  not  necessary  that  the 
plaintiff  should  remain  in  the  house  contin- 
uously during  the  entire  time  of  disability; 
that  to  step  out  of  doors  now  and  then,  or 
to  occasionally  go  to  the  ofRee  of  his  physi- 
cian, would  nut  be  a  violation  of  this  clause, 
or  defeat  plaintiff's  right  of  recovery.  It 
may  be  that  an  occasional  airing  is  essen- 
tial to  a  speedy  recd\'ery.  A  rule  which 
would  make  nugatory  n  contract  having  for 
its  special  object  indemnity  on  account  of 
sickness  because  the  innnred  took  an  occa- 
sional and  necessary  airing  would  be  unrea- 
sonable. Was  the  defendant  sick,  and  with 
the  disease  covered  by  hia  policy,  to  the  ex- 
tent that  he  was  totally  disabled  from  prose- 
cuting any  business  T  and  was  he  continu- 
ously conflned  to  his  house  on  account  of 
such  sickness,  to  the  extent  that  he  was  nec- 
essarily and  in  good  faith  there  the  larger 
portion  of  his  time,  and  only  went  forth, 
either  from  necessity  for  consultation  with, 
or  by  direction  of,  the  physician  in  whose 
charge  and  care  he  was?  An  answer  to  this 
question  will  determine  this  branch  of  the 
case.  So,  gentlemen.  I  charge  you  that  if 
you  find  from  the  testimony  in  this  case  that 
the  plaintiff  was  continuously  confined  to 
his  home  on  account  of  a  sickness  or  disease 
covered  by  the  terms  of  bis  policy,  to  the 
extent  that  he  was  necessarily,  in  good 
faith,  the  larger  portion  of  the  time,  and 
only  went  forth  either  from  necessity  for 
consultation  with,  or  by  direction  of,  his 
physician.  Dr.  Btrrth,  in  whose  charge  and 
care  be  vtaa,  it  you  so  find,  then  and  in  that 
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case  the  plaintiff  is  antitlad  to  leoora'  for 
the  term  so  continuDUsly  confined  at  the 
rate  fixed  in  the  poU<7, — $10  per  week." 
Questions  of  a  similar  character  to  this  were 
involved  in  Turner  v.  Fidelity  <£  C.  Co.  112 
Mich.  425,  38  L.  R.  A.  629,  70  N.  W.  898,  and 
Hohn  V.  Interstate  Casualty  Co.  115  Mich. 
79,  72  N.  W.  1105.  A  reference  to  these 
cases  will  make  an  extended  discussion  here 
unnecessary.  The  charge  of  the  court  fol- 
lowed these  cases.  It  is  said  the  record  does 
not  justify  the  suggestion  of  the  court  that 
plaintiff  left  his  home  and  went  to  Chicago 
by  the  advice  of  his  physiciao.  Counsel 
must  have  overlooked  the  testimony  of  Mrs. 
Hoffman,  who  said:  "He  had  a  hemorrhage 
at  that  time.  It  was  September  11th.  Be 
was  taken  to  bis  bed  at  tnat  time.  He  was 
in  the  house  from  that  time — oh,  six  weeks, 
1  guess,  or  something  *  like  that — until  h* 
went  to  Chicago.  He  went  down  to  the  doe- 
tor's  to  get  some  medicine,  and  the  doctor 
thought  it  would  be  a  good  change  for  him 
to  get  out,  because  we  lived  at  Uke  rear  of 
the~  store,  aud  to  get  away  from  business. 
He  thought  it  would  help  him.  He  was  not 
able  to  do  any  work  during  this  timei  I 
think  the  date  when  he  went  away  waa  about 
the  25th  of  October.  He  didn't  go  out  <mly 
just  the  day  before,  when  he  went  for  a 
walk,  or  he  went  away.  He  weat  to  Chi- 
cago because  the  doctor  advised  him  to.  He 
thought  it  would  be  good  for  him."  The 
plaintiff  was  a  witoess  and  was  present  at 
the  trial.  There  was  a  conflict  in  the  tee- 
timony  as  to  whether  his  illness  was  con- 
sumption or  not  The  judge  said  to  the 
jury:  "If  you  find  that  the  plaintiff  during 
the  time  of  his  disability  was  suffering  with 
the  disease  known  as  'consumption,'  I  chai^ 
you  that  he  cannot  recover  under  any  cir- 
cumstancee  in  this  case,  and  your  verdict 
must  be,  'No  cause  ol  action.' "  The  quee- 
tion  was  sulimitted  to  them.  We  think  tb* 
case  was  properly  tried. 
Judgment  ia  e^irmed. 

IfOnc  and  Oramt,  JJ.,  concurred  witt 
MoovC)  J. 

MoatRomery,  Ch.  J.,  dissenting: 
The  contract  of  the  parties  is  explicit. 
The  defendant  has  undertaken  to  pay  we^ly 
indemnity,  not  during  the  time  that  the 
beneficiary  should  be  ill  and  until  his  com- 
plete recovery,  but  in  case  he  should  beoome 
totally  disabled,  and  by  a  malady  which 
should  at  the  same  time  wholly  and  contin- 
uously disable  and  prevent  his  prosecuting 
nny  and  all  kinds  of  business,  he  was  to  re- 
ceive indemnity  during  the  time  tiiat  he 
should  by  reason  thereof  be  continuously 
confined  to  bis  bed  or  to  the  house,  subject 
to  the  personal  calls  of  the  registered  phy- 
sician, etc.  Plaintiff's  own  testimony  shows 
that  he  was  taken  sick  in  September,  and 
I  was  confined  to  his  house  for  six  \reeks; 
that  about  October  20th  he  went  to  his  phy- 
sician and  said:  "'I  am  confined  up  there 
in  that  place  of  business,  where  I  sleep  right 
in  the  store  there,  and- 1  don't  think  it  is 
very  healthy  for  me.'    I  said:    'I  have  n 
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friend  living  in  Chicago.  He  wants  me  to 
-«ome  there.'  He  eaid:  'That  is  all  right, 
and  won't  hurt  you  any  to  go  there.*  He 
said:  'You  go  over  there.  Take  care  of 
jouraelf  over  there  in  good  shape,  and  you 
will  come  out  all  right.'  I  was  confined 
there  all  the  time,  only  I  used  to  take  a 
morning  walk.  I  went  over  there  about  the 
24th— the  24th  of  October,  I  think,  or  Sep- 
tember or  August — the  24th  or  25th  of  Oc- 
tober. I  went  down  to  aee  Dr.  Barth  just 
the  day  before  X  started."  In  iny  opinion, 
it  wai  error  to  permit  the  jury  to  find  a  lia- 


bility during  this  period.  The  policy  con- 
tains the  contract  which  the  parties  saw  fit 
to  make,  and  we  should  not  enlarge  it  by 
construction.  It  iB  obvious  that  during  this 
period  plaintiff  waa  not  ccmtinuously  con- 
fined to  the  faonse^  subject  to  the  personal 
calls  of  a  physician.  '  It  is  a  radically  dif- 
ferent contract  from  those  in  the  cases  cited. 

The  judgment  should  be  reversed  and  a 
new  trial  ordered. 

Hooker*  J.,  concurred  with  Moa^om- 
mrjt  Oh.  .T. 


ALABAMA  SUPREME  COURT. 


Mary  0.  DAVIS  et  aL,  Appt«., 

V. 

J.  Ii.  WILLIAMS  et  al. 
(  Ala  ) 

1.  An  Mcent'a  ooo«»«Ber  ot  a  boue  «■ 
fala  prlnelpars  property  as  a  part  mere- 
ly ot  tbe  contract  for  service  does  not  estab- 
lUb  the  relation  of  tenant  and  landlord  be- 
tween blm  and  the  principal,  so  as  to  preclude 
blm  from  acquiring  an  adverse  title  to  the 
property. 

One  entitled  to  apeclflo  performance 
of  n  contrnet  to  eoavtj  land  Is  precluded 
from  malatalaln?  a  suit  therefor  by  the  fact 
that  after  obtaining  the  contract  be  took  a 
lease  of  the  property,  since  such  salt  Involves 
a  denial  of  tbe  landlord's  title. 
-8.  Relief  most  be  denied  to  both  eom- 
plalnnntM  In  a  suit  to  enforce  speclflc  per- 
formance of  a  contract  to  convey  land.  If  one 
cannot  maintain  bis  suit  because  he  Is  in 
possession  of  tbe  property  as  tenant. 

IBharpe  and  Dowdetl,  JJ.,  tflMent.) 
(June  29,  1901.) 

APPE.A.L  by  defendants  from  a  decree  of 
the  Chancery  Court  for  Macon  County 
in  favor  of  complainants  in  a  suit  to  compel 
specific  performance  <A  a  contract.  Re' 
versed. 

The  facts  are  stated  in  the  opinion. 

ilesHrs.  S.  B.  Paine,  H.  T.  Davis,  and 
'W.  W.  Pearson  for  appellants. 

Mesfiri.  Watts,  Tror,  &  Caffert  for  ap- 
pellees: 

The  doctrine  of  estoppel  of  a  traiant  in 

Cession  to  deny  the  title  of  his  landlord 
no  application  to  suits  in  which  the 
tenant  seeks  specifically  to  enforce  a  con- 
tract with  the  landlord  to  convey,  because  it 
-does  not  involve  a  denial  of  title  at  the  time 
the  relation  of  landlord  and  tenant  was  cre- 
ated. 

Pope  T.  BaThim,  16  Ala.  323;  Dolson  v. 

Note. — For  a  cose  In  thta  series  as  to  nature 
of  an  employee's  occupancy  of  bis  employer's 
premises,  see  Bowman  v.  Bradley  (Pa.)  17  L. 
K.  A.  213. 

As  to  adverse  possession  by  tenant  a^lnst 
landlord,  see  Bedlow  v.  New  York  Floating  Dry 
Dock  Co.  (N.  Y.)  2  L.  B.  A.  629,  and  Haenssler 
-v.  Ulssourl  Ir«Mi  Co.  (Mo.)  16  Ii.  B.  A.  220. 
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Culpepper,  23  Gratt.  352;  Otis  T.  MeMiUan^ 
70  Ala.  52;  Randolph  v.  Carlton,  8  Ala.  614; 
Farris  v.  Houston,  74  Ala.  168. 

The  only  thing  the  tenant  cannot  deny  ia 
that  the  landlord  bad  title  at  the  beginning 
of  the  term.  If  he  can  dispute  that  the  title 
continued  after  the  banning  of  the  term, 
he  may  certainly  ask  a  court  of  equity  to 
discontinue  it. 

Dobson  V.  Culpepper,  23  Oratt.  352;  Otis 
v.  ilcitillan,  70  Ala.  46;  Randolph  v.  Carl- 
ion,  8  Ala.  606;  Farris  v.  Houston,  74  Ala. 
162}  3  llrickell,  Dig.  60S;  2  BricksU,  Dig. 
200,  S8  103  et  seq. 

TTaoB,  J.,  delivered  the  opinion  of  the 
court: 

The  bill  in  this  case  was  filed  by  complain- 
ants, as  owners  of  a  certain  contract  oj  aa- 
signment,  against  the  respondents,  as  sue* 
cessors  in  interest  and  title  to  tite  lands 
agreed  to  he  conveyed,  and  seeks  a  specific 
performance  of  that  contract.  The  contract 
was  executed  by  R.  T.  Davis  and  Mary  C. 
Davis,  his  wife,  in  which  they  agreed  to  con- 
vey by  warranty  deed  a  half  interest  in  40 
acres  of  land,  to  b©  selected  by  the  complain- 
ants' assignoni,  in  a  certain  section  owned 
by  R.  T.  Davis.  The  consideration  of  this 
contract  was  that  the  complainants'  assign- 
ors were  to  build  the  Savannah,  Americua, 
&  Montgomery  Railroad  within  one-half 
mile  of  the  residence  of  the  Davises,  and  to 
erect  a  depot  within  the  same  distance  from 
their  residence,  at  any  point  along  the  line 
of  the  road  most  suitable  to  themselves. 
The  deed  was  to  be  executed  as  soon  as  the 
road  was  built,  the  depot  established,  and 
a  train  made  a  trip  to  Montgomery.  The 
land  agreed  to  be  conveyed  upon  compliance 
with  the  conditions  of  the  contract,  and  se- 
lected, was  a  part  of  a  tract  of  land  owned 
by  him,  comprising  about  800  acres.  ,R.  T. 
Davis  died  sliortly  after  entering  into  the 
contract,  and  after  the  selection  of  the  land 
was  made  by  complainants'  assignors  under 
it.  He  left  surviving  him  his  wife  and  two 
sons.  His  wife,  who  is  one  of  the  respond- 
ents, was  at  the  date  of  the  filing  of  the  bill 
the  owner  of  a  two-thirds  undivided  interest 
in  the  entire  tract;  and  Hubert  T.  Davis, 
a  son,  the  other  respcmdent,  waa  the  owner 
'  of  the  remainder.   'The  evidence  shows  with- 
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out  dispute  that  the  road,  was  built,  the  de- 

S>t  established,  a  train  ran  through  to 
ontgomery,  and  the  land  selected  during 
the  year  1891.  In  other  words,  complain- 
ants' asBignora  had  performed  their  obliga- 
ti(m  under  the  contract,  and  were  entitled 
to  a  deed  from  the  respondents  durii^  the 
year  lS9i.  On  April  20,  1896,  the  complain- 
ants by  purchase  became  the  owners  of  this 
contract,  and  by  virtue  of  that  ownership 
were  entitled  to  a  deed  from  the  respond- 
ents. 

One  of  the  defenses  invoked  by  the  an- 
swer of  the  respondents  is  that  complainant 
Williams  for  a  period  of  about  two  years 
before  the  filing  of  this  bill,  at  the  date  of 
its  filin}!,  and  for  one  year  subsequent  there- 
to, tenanted  and  dwelt  on  a  part  of  the  lands 
in  controversy.  It  appears  from  the  evi- 
dence that  Williams  in  1S92  built  a  house 
for  respondents  upon  the  land  in  contro- 
versy, which  he  occupied  while  "kx^iug 
after  the  businesB"  for  them,  until  Decem- 
ber, 189(1,  from  which  last-named  date  be 
paid  rent  for  this  house  at  the  rate  of  $5  per 
month  for  one  year,  and  $4  per  month  for 
eight  months,  ceasing  to  pay  rent  in  August, 
18U8.  The  bill  was  died  on  the  Uth  of  Feb- 
ruary, 1897.  It  will  be  noted  that  when 
this  bill  was  died,  and  after  the  complainant 
Williams  had  become  the  owner  of  the  con- 
tract, and  after  he  became  entitled  to  a  deed 
to  the  lands  from  the  respondents,  he  rented 
a  part  of  the  lands,  and  became  the  tenant 
of  one  of  the  respondents.  Hia  occupancy 
of  the  bouse  which  i3  situated  upon  the 
lands  in  controversy,  for  looking  after  the 
business  of  the  respondents,  prior  to  Decem- 
ber 2,  1896,  when  he  commenced  to  pay  rent 
therefor,  d^  not  crMte  iiie  relation  of  land- 
lord and  tenant  That  relation  was  simply 
that  of  employer  and  employee  or  master 
and  servant,  and  the  occupancy  of  the  house 
was  a  part  merely  of  the  contract  for  serv- 
ice, and  operated  as  a  portion  of  the  consid- 
eration of  that  agreement.  People  car  rel. 
Hubbard  v.  Annis,  45  Barb.  304;  Wilber  v. 
Biaaon,  53  Barb.  258;  Eaytoood  v.  Miller,  3 
Ilill,  90;  Kerraina  v.  People,  60  N.  Y.  221, 
19  Am.  Bep.  158;  DoyJe  v.  Oibba,  6  Lans. 
180;  Bo^oman  v.  Bradley,  151  Pa.  351,  17  L. 
R.  A.  213,  24  Atl.  1062;  McQuade  v.  Em- 
mons, 38  N.  J.  L.  397 ;  School  Dist.  No.  1J  v. 
Batsche,  106  Mich.  330,  21)  L.  K.  A.  578,  64 
N.  W.  196;  East  Noncay  Lake  N.  E.  Luth- 
eran Church  V.  Froislie,  37  Minn.  447,  35  N. 
W.  200;  White  v.  Baylcy,  10  C.  B.  N.  S.  227. 

The  relation  of  landlord  and  tenant  arose 
in  December,  1896,  which,  as  we  have  shown, 
was  after  Williams  became  entitled  to  a 
deed  from  the  respondents  to  the  land.  We 
have  the  question  presented  as  to  whether 
Williams,  being  the  tenant  of  one  of  the  re- 
spondents at  the  time  of  the  filing  of  the  bill, 
and  being  the  owner  of  the  contract  at  the 
time  he  entered  into  that  relation,  can  main- 
tain the  bill  to  require  a  spocific  perform- 
ance of  that  contract.  There  is  not  an  inti- 
mation that  there  was  any  understanding 
or  agreement  that  hia  rental  contract  was 
subject  to  his  right  to  have  the  contract  of 
purchase  of  which  he  was  part  owner  en- 
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forced,  or  that  bis  landlord  ev^  at  any  time 
in  any  way  recognized  his  rights  under  that 
contract,  or  obligation  under  it  to  make  a 
deed  to  him.  It  is  a  principle  nniveraaUy 
recognized  and  enforced  oy  courts  of  law  tha^ 
a  tenant  is  estopped  to  dispute  the  title  of 
his  landlord,  unless  his  landlord's  title  has 
expired  or  been  extinguished,  either  by  ope- 
ration of  law  or  his  own  act,  after  the  cre- 
ation of  the  tenancy.  It  is  only  when  there 
is  a  change  in  the  condition  of  the  land- 
lord's ti.tle  for  the  worse  after  the  tenant 
enters  into  his  contract,  in  the  absence  aS 
fraud  or  mistake  of  faot,  that  he  is  penoitted 
to  show  the  change  in  the  condition  of  the 
title.  Under  no  circumstances,  when  there- 
is  no  fraud  or  mistake  of  fact,  will  it  be  per- 
mitted to  deny  the  title  of  the  landlord  at 
the  beginning  of  his  term.  This  doctrine 
lias  been  enforced  by  this  court  from  its  ear- 
liest history.  Randolph  v.  Carlton,  8  Ala. 
606;  PojK  V.  Earkim,  16  Ala,  321;  Rogen 
V.  Baynton,  57  Ala.  501 ;  Morris  v.  Jloutttm, 
74  Ala.  Hf2;  Jtobinaon  v.  Holt,  90  Ala.  H5, 
7  So.  441;  Barlow  V.  Dakm,  97  Ala.  415,  12 
So.  293;  Puffh  v.  Davis,  103  Ala.  316,  18 
So.  8.  In  2  McAdam,  Land.  &  T.  pp.  1341 
ft  aeq.,  this  doctrine  is  stated  in  this  lan- 
guage :  "For  reasons  of  public  policy  a  ten- 
ant is  never  allowed  to  dispute  hia  land- 
lord's title  after  having  accepted  possession 
under  him.  This  rule  is  elementary.  The 
estoppel  extends  equally  to  both  landlord 
and  tenant,  so  that,  while  the  tenant  is  es- 
topped from  denying  the  landlord's  title,  the 
landlord  cannot  allege  that  be  had  no  title 
at  the  time  of  the  demise.  Where  a  tenant 
enters  into  possession  under  a  lease,  he  is  es- 
topped from  denying  the  title  of  his  land- 
lord. The  tenant  must  surrender  the  pos- 
session to  the  landlord  before  he  can  assail 
or  question  the  title  under  which  he  entered. 
■  .  .  'He  can  no  more  show  that  the  prem- 
ises belonged  to  the  state  tlian  be  can  that 
they  belonged  to  himself.  He  must  first  re- 
store the  possession  which  he  obtained  from 
his  landlord,  and  then,  as  plaintiff,  he  may 
avail  himself  of  any  title  which  he  has  been 
or  may  txi  able  to  acquire.'  The  foimdatioo 
of  the  estoppel  is  the  fact  of  the  one  obtun- 
ing  possession  and  enjoying  possession 
the  permission  of  the  other.  And  bo  loi^ 
as  one  has  this  enjoyment  he  is  prevented 
by  this  rule  of  law  from  turning  round  and 
saying  his  landlord  has  no  right  or  title  to 
keep  him  in  possession.'  .  .  .  *No  dis- 
pute as  to  the  title  will  be  tolerated  until 
the  parties  are  placed  in  their  original  po- 
sition.* "  Nor  can  he  "be  heard  to  dei^  the 
title  of  his  landlord,  nor  can  he  rid  Mmsdf 
of  such  relation,  without  a  complete  sur- 
render of  the  possession  of  the  land.  To  al- 
low him  to  agree  and  profess  to  hold  posses- 
sion under  one  as  landlord,  and  at  the  same 
time  to  hold  covertly  for  himself,  or  for  an- 
other's advantage,  would  be  to  encourage 
and  uphold  a  gross  fraud,  which  the  law 
will  never  do."  Continuing,  the  author 
saya:  "He  must  first  aurrender  up  the 
premiaes  to  his  landlord  before  assumiiw  an 
attitude  of  hoatility  to  the  title  or  dum 
of  title  of  the  latter." 
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It  m&j  be  urged  that  this  proeeeding  is  in 
equity,  and  that  the  suit  involves  no  denial 
by  Williams  of  his  landlord's  title.  We  ap- 
prehend that  it  is  of  no  consequence  in  what 
court  this  question  of  estoppel  may  arise. 
If  it  exists,  there  is  no  reason  why  it  should 
not  be  enforced  by  courtfl  of  equity  as  well 
as  by  courts  of  law.  Indeed,  such  a  distinc- 
tion has  never  been  asserted  or  recognized. 
In  the  case  of  Barlow  v.  Dakm,  97  AU.  414, 
12  So.  293,  which  was  a  bill  for  sale  ol  land 
for  partition  by  a  tenant  against  his  land- 
lord, it  was  held  that  the  tenant  could  not 
maintain  the  bill  without  first  surrendering 
the  pcrssession.  And  in  Davia  v.  Pou,  108 
Ala.  443,  m  So.  3(S2,  which  was  a  bill  by  a 
tenant  to  enjoin  a  writ  of  possession  and  ex- 
ecution at  law  issued  upon  a  judgment  in 
unlawful  detainer  in  favor  of  bis  landlord, 
it  was  held  that  there  was  no  equity  in  the 
bill,  for  the  reason  that  the  tenant  could  not 
be  permitted  to  show  that  his  landlord's  title 
had  terminated  before  the  beginning  of  the 
tenancy.  In  Homan  v.  Afoore,  4  Price,  5, 
it  was  held:  "A  lessee  proceeded  against 
by  ejectment,  and  who  has  received  notice 
from  a  claimant  disputing  his  landloid's 
title  not  to  pay  him  any  more  rent,  and  has 
been  threatened  with  a  distress  his  land- 
lord if  he  does  not,  cannot  sustain  an  injunc- 
tion in  equity  to  restrain  either  the  eject- 
ment or  the  distress,  for  he  is  not  permitted 
by  such  means  to  bring  his  landlord's  title 
into  dispute."  In  Smith  v.  Target,  2  Anstr. 
629,  it  was  held  that  a  tenant,  though 
threatened  with  suits  at  law  on  a  title  ad- 
verse to  his  landlord's,  cannot  make  them  In- 
terplead. Said  the  court:  "It  would  be  ex- 
tremely mischievous  if  he  were  allowed,  in 
his  own  right,  or  that  of  others,  to  call  in 
question  the  title  of  the  person  under  whom 
be  holds."  To  the  same  effect  is  Johnson 
T.  Atkinson.  3  Anstr.  798.  In  these  cases 
the  tenant  entered  upon  his  lease  after  the 
termination  of  his  landlord's  title.  The  ex- 
ception, however,  was  recofjnized  by  the 
chancery  eonrta  of  England,  aa  exists  in 
courts  of  law,  that,  where  the  landlord  has 
l^y  his  own  act  given  title  to  another  subse- 
quent to  the  lease,  he  may  thereby  entangle 
the  tenant  in  embarrassment,  which  a  bill  of 
interpleader  may  be  the  most  proper  mode 
of  quieting.  Cotctan  v.  Williams,  9  Ves.  Jr. 
107 ;  Ctarke  V.  Byne,  13  Ves.  Jr.  386. 

This  brings  us  to  a  consideration  of  the 
question  as  to  whether  the  assertion  by  the 
complainant  Williams  of  his  right  to  have 
his  contract  of  purchase  specifically  enforced 
involves  a  denial  of  his  landlord's  title.  At 
the  threshold  of  the  discusRion  of  this  ques- 
tion it  is  necessary  to  ascertain  the  relation 
of  the  complainants  to  the  respondents  with 
respect  to  the  interest  in  the  lands  and  in 
the  contract  of  sale  involved  in  this  contro- 
versy. That  it  is  a  contract  of  sale,  and  es- 
tablishes the  relation  of  vendor  and  vendee 
between  the  parties,  does  not  admit  of  dis- 
putation. Assiuning  this  as  true,  "in  law 
ft  contract  ...  is  wholly,  in  every  par- 
ticular, executory,  and  produces  no  effect 
upon  the  respective  estates  and  titles  of  the 
parties.  The  vendor  remains  to  all  intents 
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the  owner  of  the  land.  Be  can  convey  it  free 
from  any  l^al  claim  or  encumbrance^  Ue 
can  devise  it.  On  his  death  intestate  it  de- 
scends to  his  heirs.  The  contract  in  no  man- 
ner interferes  with  his  legal  ri^ht  to  and 
estate  in  the  land,  and  he  is  simply  sub- 
jected to  the  legal  duty  of  performing  the 
contract,  or  paying  such  damages  as  a  jury 
fthould  award.  On  the  other  hand,  the  ven- 
dee acquire!  no  interest  whatever  in  the 
land.  His  ri^ht  is  a  mere  thln^  in  action, 
and  his  duty  isadebt — anobligation — ^topay 
the price;andonbi3deat^ both  thisrightand 
tliis  duty  pass  to  his  personal  representatives, 
and  not  to  his  heirs.  In  short,  he  obtains 
at  law  no  real  property  or  interest  in  real 
property.  The  relations  between  the  two 
parties'are  wholly  personal.  No  change  is 
made  imtii  by  the  execution  and  delivenr  of 
a  deed  of  conveyance  the  estate  in  the  land 
passes  to  the  vendee.  Eq^uity  views  all  these 
relations  from  a  very  different  standpoint. 
In  some  respects,  for  some  purposes,  the 
contract  is  executory  in  equity  as  well  aa 
at  law;  but,  so  far  as  the  interest  or  estate 
in  the  land  of  the  two  parties  is  concerned, 
it  is  regarded  as  executed,  and  as  operatiog 
to  transfer  the  estate  from  the  vendor  and  to 
vest  it  in  the  vendee.  This  theory  must  of 
necessity  make  a  great  difference  in  the  re- 
spective rights,  duties,  and  relations  of  the 
vendor  and  vendee.  One  of  the  grand  prin- 
ciples of  equity- — one  of  the  great  foundation 
stones  upon  which  the  whole  superstructure 
of  particular  doctrines  and  rules  is  erected — 
is  the  proposition:  Equity  regards  and 
treats  as  done  what  in  good  conscience  ought 
to  be  done.  Hiis  principle,  so  brief  in  its 
statement,  is  most  broad  in  its  application 
and  fruitful  in  its  results.  From  it,  as  the 
root,  spring  a  large  part  of  the  rules  which 
make  up  the  body  of  equitable  jurisprudence. 
Apply  the  principle  to  the  present  case.  By 
the  terms  of  the  contract,  the  land  ought 
to  be  conveyed  to  tlie  vendee,  and  the  pur- 
chase money  ought  to  be  transferred  to  the 
vendor.  Equity  tlierefore  regards  these  as- 
done, — the  vendee  as  having  acquired  the 
property  in  the  land,  and  the  vendor  as  hav- 
ing acquired  the  property  in  the  price.  The 
vendee  is  looked  upon  and  treated  as  owner 
of  the  land.  An  equitable  estate  has  vested 
in  him  commensurate  with  that  provided  for 
by  the  contract,  whether  in  fee,  for  life,  or 
for  years.  Although  the  vendor  remains 
owner  of  the  legal  estate,  he  holds  it  as  a 
trustee  for  the  vendee,  to  whom  all  the  bene- 
ficial interest  has  passed."  Pom.  Contr.  S 
314.  See  also  Aahurst  v.  Peck,  101  Ala.  499, 
14  So.  541.  The  foregoing  extract  clearly 
defines  and  Axes  the  status  of  Williams  and 
one  of  the  respondents  after  he  became  part 
owner  of  the  contract,  which  status  neces- 
sarily existed  at  the  time  of  the  filing  of  the 
bill,  and  continued  up  to  the  present  time.  It 
is  only  upon  the  Uieory  of  the  existence  of 
this  status  that  he  can  have  relief  upon  the 
bill,  and,  of  necessity,  the  prosecution  of  the 
suit  for  the  spedflc  performance  ol  the  con- 
tract is.  an  assertion  by  him  that  at  the  time 
of  the  filing  of  the  bill  he  was  the  owner  of 
the  land.   This  assertion  he  cannot  be  per- 
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mitted  to  make  until  he  murenders  up  the 
premises  to  his  landlord,  since  it  puts  him 
in  a  position  oi  repudiating  or  of  ridding 
himself  of  the  relation  of  tenant,  which  he 
bore  to  one  of  the  respondents  when  the  bill 
was  filed,  or  of  assuming  an  attitude  of  hos- 
tility to  the  title  or  claim  of  UUe  of  his 
landlord.  A  "landlord  can  only  be  required 
to  litigate  title  with  his  tenant  upon  the 
vantage  ground  of  possession,"  Barlow  t. 
Dahtn,  U7  Ala.  414.  12  So.  203.  8ui«ly  it 
will  not  be  controverted  that  the  bill  in- 
volves a  litigation  of  title  between  Williams, 
the  tenant,  and  Mrs.  Davis,  his  landlord, 
for,  as  we  have  said,  Williams  asserts  by 
the  bill  his  ownership  of  the  land,  \t^eh  is 
denied  by  the  respondent  Mrs.  Davis. 

It  is  argued,  on  the  authority  of  Bogan 
DaughdHU,  61  Ala.  312,  that  this  court 
can  correct  the  decree  of  the  lower  court,  and 
grant  relief  to  complainants,  if  entitled  to  it, 
for  the  portion  of  the  land  not  in  the  pos- 
session of  Williams,  at  tlte  date  of  the  filing 
of  the  bill,  as  tenant.  Assuming  Uiat  com- 
plainants  are  entitled  to  that  rriief,  without 
deciding  it^  the  record  furnishes  no  suflScient 
data  upon  which  to  predicate  such  a  decree. 
It  fails  to  discloee  with  any  degree  of  accu* 
racy  the  area  of  the  parcel  in  the  possession 
of  Williams.  To  undertake  to  eliminate  it 
out  of  the  land,  and  to  render  a  decree  re- 
quiring the  respondents  to  execute  a  deed 
for  the  balance,  would,  at  best,  be  but  a 
-conjecture  as  to  the  area  or  boundaries  of 
the  land  decreed  to  be  ocmveyed.  The  own- 
ership of  the  contract  being  joint,  and  the 
enforcement  of  it  being  sought  jointly,  the 
familiar  doctrine  that  both  complainants 
must  be  entitled  to  relief,  or  neither  can  have 
it,  applies.  Williams  not  being  entitled  to 
relief,  the  bill  must  be  dismissed.  Wilkittt 
V.  Judge,  14  Ala.  135;  Moore  v.  Moore,  17 
Ala.  631;  Tuoker  Holley,  20  Ala.  426; 
Plunkett  T.  Kelly,  22  Ala.  655;  Plant  v. 
Voegelin,  30  Ala.  160;  Vaughn  v.  Lovejoy, 
34  Ala.  437;  James  v.  Jamea,  55  Ala.  525; 
Ijarkin  v.  Maaon,  71  Ala.  231;  3  Brickell, 
Dig.  373,  9  87.  This  disrainsal  will  not  pre- 
clude the  ri^'hts  of  complainants  to  file  an- 
other bill,  if  they  are  so  advised. 
Reveracd  and  Tendered. 

Skupa  and  Dowdell,  JJ.,  dissent. 


BIRMINGHAM  RAH^WAT  t  ELECTRIC 
COMPANY,  App*., 

V. 

J.  \j.  BAIRD,  by  Next  Friend. 
(  Ala.  ) 

\.  A  atreet  ear  company  In  liable  for 
KB  uaanlt  l»r  Its  conductor  on  a  piM- 
■enxn  because  the  latter,  after  being  car- 
ried past  his  station,  In  order  to  stop  the  car 


Note. — For  earlier  cases  In  tbls  series  as  to 
liability  of  carrier  for  assault  on  paasenf^er  by 
employee,  see  *iote  to  Davis  v.  Hou^htelln  (Neb.) 
14  L.  It.  A.  737 ;  Baltimore  &  O.  R.  Co.  v.  Bar- 
ger  (Md.)  26  I..  R.  A.  220;  Qoodloe  t.  Memphis 
&  C.  R.  Co.  (Ala.)  28  U  B.  A.  72» ;  Kranti  T. 
fi4L.  R.  A. 


pulled  the  bell  rops  so  bard  that  he  twoke  H; 
and  Jerked  the  conductor  several  feet  along 
tbe  car  floor,  notwithstanding  the  pnssmerr. 
upon  tbe  conductor's  following  him  to  the 
platform,  attempted  an  assault  on  him. 

a.  PBnltlTc  <l«m»vee  hmt  be  »wmJcJ 
In  an  action  against  a  street  car  company  for 
an  awsault  by  Its  conductor  upon  a  paneager. 

8.-  Two  tbonannd  Ave  hnndrcd  telten 
is  mot  mn  cjcecealTe  awu4  BCalaat  n 
street  ear  coHpany  for  the  act  of  Its  cod- 
dactor  In  striking  a  passenger  several  times 
In  the  face  merely  because.  In  order  to  stop 
the  car,  be  pulled  the  bell  rope  eo  hard  as  to 
break  It 

(Hay  81,  1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  City  Court  of  Birmingham  in  faror 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  an  assault  committed  upon  htm 
by  one  of  defendant's  oonducton.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Metfia.  Walker,  Porter,  A  WalkM 
and  Hngli  Morrow  for  appellant- 

Meatra.  Iiane  ft  Wblte*  for  appellee: 

The  case  fully  warranted  the  jury  in 
awarding  punitive  damages. 

Goddard  v.  Grand  Trunk  R,  Co.  67  Me. 
202,  e  Am.  Rep.  39;  Haver  t.  Central  S.  Co. 
12  Am.  &  Eng.  R.  Cas.  N.  8.  261,  and  notes, 
62  N.  J.  L.  282,  43  L.  R.  A.  84.  41  Atl.  916. 

Under  the  facts  of  this  case  the  acta  of 
the  servant  were  the  acts  of  the  corporatirau 

Kamtaa  City,  M.  <£  B.  R.  Co.  v.  Sandera,  BS 
Ala.  308,  13  So.  67 ;  Baltimore  &  0.  R.  Co.  t. 
Barger,  80  Md.  23,  26  L.  R.  A.  220,  30  AU. 
o60 ;  Afc^Mon,  T.  &  S.  F.  R.  Co.  v.  Henry,  55 
Kan.  71S,  29  L.  R.  A.  46S.  41  Fac  9S2; 
Dv^inelte  v.  Kew  York  O.  A  B.  R.  R.  Co.  ISO 
N.  Y.  117,  8  L.  R.  A.  227,  24  N.  E.  319. 

A  conductor  of  a  train  doubtless  has  his 
patience  and  forbearance  severely  tested  at 
times,  but  he  should  not  settle  his  own  per- 
sonal diOiculties  with  passengers,  while  they 
are  such,  any  more  than  he  should  permit 
others  to  do  so  when  he  can  avoid  it. 

Baltimore  A  0.  R.  Co.  v.  Barger^  80  Ud. 
23,  26  L.  R.  A.  220.  30  Atl.  660. 

MeClellan,  Clu  J.,  deliTered  tiie  opinion 

of  the  court: 

There  appears  to  be  some  divergence  of 
opinion  as  to  a  common  carrier's  liability 
for  an  assault,  and  the  like,  committed  by  its 
agent  upon  a  passenger  when  the  agent  is 
acting  beyond  the  scope  of  his  employment 
in  the  usual  acceptation  of  that  phrase.  Of 
course,  the  law  is  well  settled  that  for  torts 
committed  by  such  agents  or  employees  upcm 
persons  who  are  not  passengers  the  employer 
IS  not  liable,  unless  the  act  was  in  a  sense 
in  the  line  of  duty  imposed  by  the  employ- 
ment; as.  where  a  conductor  of  a  train,  be- 
ing imder  a  duty  to  the  railway  company, 
and  having  authorify  to  eject  persona  not  en- 
titled to  carriage,  commits,  out  of  his  own 

Rio  Grande  Western  R.  Co.  (Utah)  30  L.  R.  A. 
297;  8t.  Louis  S.  W.  R.  Co.  Jones  (Ark.)  89 
L.  R.  A.  784 ;  Haver  v.  Ceutral  B.  CO.  (N.  J.  L.) 
43  L.  R.  A.  84  ;  end  Savannah,  F.  ft  W.  B.  OOi,  T. 
Quo  (Oa.)  40  L.  B.  A  48t. 
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malice  and  personal  ill  will  towards  such  a 
person,  an  unnecessary  assault  upon  him  in 
ejecting  him  from  the  train,  the  wrongful 
act,  though  against  the  express  rules  and 
regulations  of  the  carrier,  is  yet  within  the 
■cope  of  the  condnctor'a  employment,  and 
the  company  would  be  liable  in  damages 
for  it.  But  the  reverse  would  be  true — 
the  company  would  not  be  liable — if  such 
conductor  should  assault  a  person  standing 
by  the  Bide  of  the  train,  for  instance,  and 
having  no  relations  with  the  carrier,  nor  in 
any  way  encroaching  upon  the  rights  of  the 
carrier;  for  in  this  latter  case  the  wrong- 
ful act  of  the  conductor  would  have  no  con- 
nection with  his  duties  to  the  oompany,  and 
would  be  entirely  beyond  the  scope  of  bis 
employment.  Such  is  the  law  as  between 
trespassers  and  strangers  generally,  on  the 
one  hand,  and  the  carrier  on  the  other.  But 
as  between  the  carrier  and  its  passengers 
an  entirely  ditferent  rule  prevails.  As  to 
them  the  contract  of  carriage  imposes  upon 
the  carrier  the  duty,  not  only  to  carry  safely 
and  expeditiously  between  the  termini  of 
the  route  embraced  in  the  contract,  but  also 
the  duty  to  conserve  by  every  reascmable 
means  their  convenience,  comfort,  and  peace 
throughout  the  journey.  And  this  same 
duty  is,  of  course,  upon  the  carrier's  agents. 
I'hey  are  under  the  duty  of  protecting  each 
passenger  from  avoidable  discc»nfort,  and 
from  insult,  from  indignitiee,  and  from  per- 
eonal  violence.  And  it  is  not  material 
whence  the  disturbance  of  the  passenger's 
peace  and  comfort  and  personal  security  or 
safety  comes  or  is  threatened.  It  may  be 
from  another  passenger,  or  from  a  trespas- 
ser or  other  stranger,  or  from  another  serv- 
ant of  the  carrier,  or,  a  fortiori,  from  the 
particular  servant  upon  whom  the  duty  of 
protection  peculiarly  rests.  In  alt  audi  cases 
the  carrier  is  liable  in  damages  to  the  in- 
jured passenger.  And  it  is  of  no  conse- 
quence, when  the  wrong  is  committed  by  the 
carrier's  own  servant, — even  that  servant 
particularly  charged  with  the  duty  of  con- 
serving the  passenger's  well-being  en  route, 
— that  the  act  bears  no  connection  or  rela- 
tion with  or  to  the  duties  of  such  servant  to 
the  carrier,  and  is'not  oommitted  as  an  in- 
eident  to  the  discharge  of  any  duty;  but  is 
utterly  violative  of  all  duty,  and  apart  and 
away  from  the  scope  of  employment  as  that 
term  is  understood  in  the  class  of  cases  first 
above  referred  to.  The  carrier  is  liable  in 
such  cases  because  the  act  is  violative  of  the 
duty  it  owes  through  the  servant  to  the  pas- 
sencer,  and  not  upon  the  idea  that  the  act 
is  incident  to  a  duty  within  the  scope  of  the 
servant's  employment;  and  it  is  manifestly 
immaterial  tiiat  the  act  may  have  been  one 
of  private  retribution  on  the  part  of  the 
servant,  actuated  by  personal  malice  towards 
the  fiassenger,  and  having  no  attribute  of 
PDrviee  to  the  carrier  in  it.  It  is  wholly 
inapt  and  erroneous  to  apply  the  doctrine 
of  scope  of  employment,  as  ordinarily  under- 
stood, to  such  an  act.  Its  only  relation  to 
the  scope  of  the  servant's  employment  rests 
upon  the  disregard  and  violation  of  a  Auiy 
imposed  by  the  employment.   This  it,  be- 


yond question,  we  think,  the  true  doctrine  on 
principle;  and  while,  as  indicated  above, 
there  are  adjudications  against  it,  the  great 
weight  of  authority  supports  it.  The  doc- 
trine is  well  stated  in  Ooddard  v.  Grand 
Trunk  H.  Co.  57  Me.  202,  2  Am.  Rep.  39,  as 
follows:  "The  defendant  contend  uiat  they 
are  not  liable,  because,  as  they  say,  the 
brakeman's  assault  upon  the  plaintiff  was 
wilful  and  malicious,  and  was  not  dire<!tly 
nor  impliedly  authorized  by  them.  They 
say  the  substance  of  the  whole  case  is  this: 
that  'the  master  is  not  responsible  as  a 
trespasser,  unless,  by  direct  or  implied  au- 
thority to  the  servant)  he  consents  to  the 
unlawful  act.'  The  fallacy  of  this  argument 
when  applied  to  the  common  carrier  of  pas- 
sengers consists  iu  not  discriminating  be- 
tween the  obligation  which  he  is  under  to  his 
passenger  and  the  duty  which  he  owes  a 
stranger.  It  may  be  true  that,  if  the  car- 
rier's servant  wilfully  and  maliciously  as- 
saults a  stranger,  the  master  will  not  be  lia- 
ble; but  the  lew  is  otherwise  when  he  as- 
saults one  of  his  master's  passengers.  The 
carrier's  obligation  is  to  carry  his  passengn 
safely  and  properly,  and  to  treat  him  re- 
spectfully; and  if  he  intrusts  the  perform- 
ance of  this  duty  to  his  servants  the  law 
holds  him  responsible  for  the  manner  in 
which  they  execute  the  trust.  The  law  seems 
to  be  now  well  settled  that  the  carrier  is 
obliged  to  protect  his  passenger  from  vio- . 
lence  and  insult,  from  whatever  source  aris- 
ing. -  He  is  not  regarded  as  an  insurer  of 
his  passenger's  safety  against  every  possible 
source  of  danger,  but  he  is  bound  to  use  all 
such  reasonable  precautions  as  human  judg- 
ment and  foresight  are  capable  of  to  make 
his  passenger's  journey  safe  and  comfort- 
able. He  must  not  only  protect  his  passenger 
against  the  violence  and  insults  of  strangers 
and  copassengers,  but,  a  fortiori,  against 
the  violence  and  insults  of  his  own  servants. 
If  this  duty  to  the  passenger  is  not  per- 
formed, if  this  protection  is  not  furnished, 
but,  on  the  contrary,  the  passenger  is  as- 
saulted and  insulted,  through  the  negligence 
or  the  wilful  misconduct  of  the  carrier's 
servant,  the  carrier  is  necessarily  responsible. 
And  it  seems  to  us  it  would  be  cause  of  pro- 
found regret  if  the  law  were  oUierwise.'' 
The  same  principles  are  declared  in  Dwinelle 
V.  New  York  0.  d  Tl.  It.  R.  Co.  120  N.  Y.  117, 
8  L.  R.  A.  224,  24  N.  E.  319,  following 
St€%oart  V.  Brooklyn  d  C.  T.  R.  Co.  90  N.  Y. 
588,  i\i  Am.  nep.  185,  in  this  language:  "The 
idea  that  the  servant  of  a  carrier  of  persons 
may,  in  the  intei'vals  between  rendering 
personal  services  to  the  passenger  for  his  ac- 
commodation, assault  the  person  of  the  pas- 
sengec,  destroy  his  consciousness,  and  dis- 
able him  from  further  pursuit  of  his  jour- 
ney, is  not  consistent  with  the  duty  that  the 
carrier  owes  to  the  passenger,  and  is  little 
less  than  monstrous.  While  this  general 
duty  rested  upon  the  defendant  to  protect 
the  person  of  the  passenger  during  the  entire 
performance  of  the  contract,  it  signifies  but 
little  or  nothing  whether  the  servant  had 
or  had  not  completed  the  temporary  or  par- 
ticular service  he  was  performing,  or 
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completed  the  performance  of  it,  when  the 
blow  was  struck.  That  blow  was  given  by 
a  servaal  of  tUc  defendant  while  the  defend- 
ant was  performing  its  contract  to  carry 
bofely  and  to  protect  the  person  of  the  plain- 
tiff, and  was  a  violation  of  such  contract." 
And  in  Stewart's  Case,  just  ref^red  to,  it 
was  held  that  where  a  passenger  on  one  of 
defendant's  street  cars  was  unjustifiably  at- 
tacked and  beaten  by  the  driver,  who  was 
also  acting  an  the  conductor,  because  said 
passenger  interfered  to  prevent  him  from 
beating  a  newsboy  who  had  gotten  on  the 
car,  it  was  held  that  the  defendant  was  lia- 
ble, the  court  declaring  that  the  rule  reliev- 
ing a  master  from  liability  for  a  malicious 
injury  inflicted  by  a  servant  when  not  acting 
within  the  scope  of  his  employment  did  not 
apply  between  a  common  carrier  of  passen- 
gers and  a  passenger;  Judge  Tracy  thus  de- 
claring the  doctrine:  "By  the  defendant's 
contract  with  the  plaintiff,  it  had  under- 
taken to  carry  him  safely,  and  to  treat  him 
respectfully;  and,  while  a  common  carrier 
does  not  undertake  to  insure  against  injury 
from  every  possible  danger,  he  does  under- 
take to  protect  the  passengers  against  any 
injury  from  the  negligence  or  wilful  miscon- 
duct of  its  servants  white  engaged  in  per- 
forming a  diity  which  the  carrier  owes  to  the 
passenger,  ...  A  common  carrier  is 
bound,  so  far  as  practicable,  to  protect  his 
itBHflengers,  while  being  conveyed,  from  vio- 
lance  committed  by  strangers  and  copassen- 
gers,  and  he  undertakes  absolutely  to  pro- 
tect them  against  the  misconduct  of  its  own 
servants  engaged  in  executing  the  contract;" 
or,  as  otherwise  therein  expressed,  from  "an 
assault  c<Mnmitted  upon  a  passenger  by  a 
■errant  intrusted  with  the  execution  of  a  con- 
tract of  a  common  carrier."  And  so,  in 
North  Carolina,  it  has  been  decided  that  it 
is  the  duty  of  a  common  carrier,  not  only 
to  cany  its  passengers  safely,  but  to  protect 
them  from  ill  treatment  from  its  servants, 
other  passengers,  and  intruders;  and  it  is 
liable  for  an  injury  or  ill  treatment  com- 
mitted by  its  servants,  whether  in  the  line 
of  their  employment  or  not.  White  t.  Nor- 
folk A  B.  B.  Co.  lis  N.  C.  631,  20  8.  E.  191. 
So,  in  Indiana,  it  has  been  declared  that 
"one  of  the  prime  duties  resting  upon  a  rail- 
road company  is  to  protect  its  passengers 
from  assaults  and  injuries  by  its  servants; 
nor  does  the  question  of  its  liability  for  a 
breach  of  this  duty  depend  upon  whether  or 
not  the  servant  in  the  performance  of  the 
act  is  within  the  scope  of  hia  employment" 
IiUlianapolis  Union  R.  Co.  v.  Cooper,  0  Ind. 
App.  202,  33  N.  E.  219.  In  Chicago  d  E.  I. 
B.  Co.  V.  Fleaman,  9  III.  App.  250,  the  doc- 
trine is  thus  declared:  "It  is  undoubtedly 
truo  that,  where  the  employee  goes  outside 
of  the  line  of  bis  employment,  and  for  pur- 
poses of  his  own  inflicts  an  injury  upon  the 
person  of  one  who  has  no  claim  upon  the 
employer  arising  out  of  any  special  relation 
existing  between  them,  being  a  stranger  to 
the  master,  the  principle  contended  for  is 
properly  applied,  and  has  ever  been  enforced 
as  a  rule  of  the  common  law;  but  it  does  not 
appear  to  us  that  it  should  be  extended  so 
64  L.  TLA. 
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as  to  embrace  a  case  where  the  employee  <rf 
a  common  carrier,  engaged  in  operating  the 
train,  commits  a  tort  upon  a  passengei-  upon 
such  train.  In  every  contract  for  carriage 
the  carrier  undertakes,  not  only  that  the  ut- 
most vigilance,  care,  and  skill  shall  be  exer- 
cised to  safely  transport  the  passenger  to  hia 
destination,  but  that  durins  the  passenger's 
transit  he  shall  be  treated  humanely,  and 
protected  from  all  dajigers,  from  whatever 
source  arising,  so  far  as  the  efforts  of  the 
carrier  or  his  servants  can  be  made  avail- 
able for  the  protection  of  such  passengw." 
The  same  doctrine  obtains  in  Texas,  where  it 
is  thus  stated:  And  a  carrier  of  passengers 
"cannot  invoke  the  rule  that  the  master  ia 
not  liable  for  an  injury  resulting  from  the 
wilful  and  nmlicious  acts  of  his  agent  not 
done  in  the  course  of  his  employment.  That 
rule  does  not  apply  when  the  injury  is  in- 
flicted upon  a  passenger  by  the  carrier's  serv- 
ant.' Houston  A  T.  C.  R.  Co.  v.  Washiiu- 
ton  (Tex.  Civ.  App.)  30  8.  W.  719.  And  in 
Craker  t.  Chicago  A  N.  W.  R.  Co.  36  Wis. 
657,  17  Am.  Bep.  604,  it  was  held  that  a  fe- 
male passenger  who  had  been  kissed  by  the 
conductor  could  recover  from  the  company; 
Ryan,  Ch.  J.,  saying:  "But  we  need  not 
pursue  the  subject  foft  however  that  may 
be  in  general,  there  can  be  doubt  of  it  in 
those  employments  in  which  the  ageut  par- 
forms  a  duty  of  the  principal  to  third  per- 
sons, as  between  such  third  p«-Bons  and  the- 
principal,  bceauw  the  principal  is  resp<Hisi- 
ble  for  the  duty,  and,  if  he  delegate  it  to 
nn  a^ent.  and  the  agent  fail  to  perform  it 
it  is  immaterial  whether  the  failure  be  acci- 
dental or  wilful,  in  the  negligence  or  in  the 
malice  of  the  agent;  the  contract  of  the 
principal  is  equally  broken  in  the  negligent 
disregard  or  in  the  malicious  violatirm  of  the 
duty  by  tlie  agent.  It  would  be  cheap  and 
superficial  morality  to  aJIow  one  owing  a 
duty  to  another  to  commit  the  performance 
of  his  duty  to  a  third  without  responsibil- 
ity for  the  malicious  conduct  of  the  substi- 
tute in  performance  of  the  duty.  If  one  owe 
bread  to  another,  and  appoint  an  agent  to 
furnish  it,  and  the  agent  of  malice  furnish 
a  stone  instead,  the  prindpal  is  responsible 
for  the  stone  and  its  consequences.  In  audi 
cases  malice  is  negligence.  Courts  are  gen- 
erally inclining  to  this  view,  and  this  court 
long  since  affirmed  it"  Having  reference  to 
the  rule  as  to  scope  of  employment,  and  to 
the  cases  which  apparently  apply  it  to  pas- 
senfterH.  the  court  of  errors  and  appeals  of 
New  Jersey  in  a  recent  case  adopts  the  fol- 
lowing language  of  Clifford,  J.,  in  Pendie- 
ton  V.  Kinsley,  3  Cliff.  416,  Fed.  Cas.  No. 
10,922:  "Adjudged  cases  may  be  referred 
to  which  support  that  proposition  without 
qunliflcation,  but  they  do  not  give  full  scope 
and  effect  to  the  obligation  which  the  car- 
rier assumes  towards  hia  passenger,  nw  to 
the  rights  and  duties  which  those  relations 
create  and  imply.  Passengers  do  not  con- 
tract merely  for  ship  room  and  transporta- 
tion fmn  one  place  to  another,  but  th^  aim 
contact  for  good  treatment,  and  against 
pN-eonal  rudeness,  and  every  wanton  int^r- 
fermce  wiui  their  perBons,  either  by  the- 
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carrier  or  hU  agent  employed  in  the  manage- 
ment of  the  ship  or  other  conveyance;  and 
for  the  fulfilment  of  thoee  obligations  the 
carrier  is  responsible  as  principal;  and  the 
injured  party,  in  case  the  obligation  of  good 
treatment  is  broken,  whether  oy  the  pnnci- 
psl  or  his  employees,  may  proceed  against 
the  carrier  as  the  party  bound  make  com- 
pensation for  the  breach  of  the  obligation." 
tfurrr  V.  Ctntrat  R.  Co.  62  N.  J.  L.  282,  43 
L.  R.  A.  84,  12  Am.  &  Eng.  R.  Cas.  K.  8. 
-261.  with  note,  41  Atl.  016.  And  a  great 
number  of  cases  cited  in  Haver's  Case  and 
the  note  thereto  are  to  the  same  effect.  On 
this  subject  Messrs.  Elliott  say:  "There  is 
much  apparent  conflict  among  the  authori- 
ties upcMi  this  subject,  but  we  think  some  of 
it  is  due  to  the  use  of  the  term  'scope  of  em- 
ployment' or  'line  of  duty'  in  a  different 
sense  in  different  eaaea,      to  a  failure  to 

f lace  the  deci-sitm  upon  the  correct  ground, 
t  is  not  merely  a  question  of  negligence  in 
Buch  cases,  nor  is  it  strictly  a  question  de- 
pending upon  the  scope  of  the  servant's 
particular  employment.  It  is  a  quKition  of 
the  absolute  duty  of  s  railroad  company  to 
its  passengers  as  long  as  that  relation  sub- 
sists, and  a  breach  of  that  duty  on  its  part, 
whether  caused  by  the  wilful  act  of  an  em- 
ployee or  not.  .  .  .  Either  the  compa- 
ny or  the  passengers  must  take  the  risk  of 
infirniitictf  of  temper,  maliciousness,  and 
misconduct  of  the  employees  whom  the  com- 
pany has  placed  upon  the  train,  and  to 
whom  it  has  committed  the  discharge  of  its 
duty  to  protect  and  look  after  the  safety  of 
its  passengers.  A  passenger  has  no  control 
over  them,  and  the  company  alcme  has  the 
power  to  select  and  remove  them.  It  is 
there-fore  but  just  to  make  the  company, 
rather  than  the  passengers,  take  this  risk, 
and  to  hold  it  responaibla"  4  Elliott,  Rail- 
roads, i  1C38. 

Of  course,  a  conductor  has  the  right  of 
self-defense  against  the  assault  of  a  passen- 
ger; but  the  right  ia  the  same  in  this  con- 
nection as  in  criminal,  law.  He. must  be 
imperiled,  and  he  must  be  withoat  fault. 
To  be  sure,  he  need  not  retreat  from  his 
car.  And  he  may  assault  a  pasi^cngcr  when 
necessary  to  protect  other  passengers  from 
assault,  using  no  more  than  necessary  force, 
nnd  this  may  become  a  duty, — indeed,  it  is  a 
duty  whenever  it  is  a  right.  But  he  cannot 
asEtftiilt  a  passenger  in  retaliation  for  an  as- 
sault committed  upon  himself  or  upon  an- 
other passenger,  and,  a  fortiori,  he  cannot 
assault  a  passenger  for  abusive  words,  or 
in  revenge  or  punishment,  under  any  cir- 
cumstances. And  if  he  docs  assault  a  pas- 
senijpr  otherwise  than  under  a  necesiity  to 
defend  himself  or  a  passenger  from  battery, 
or  in  rightfully  ejecting  a  passenger,  who, 
by  his  ronduct  towards  other  passengers, 
has  forfeited  his  right  of  carriage,  the  car- 
rier is  liable.  The  fault  of  the  passenger, 
short  of  producing  a  necessity  to  strike  in 
self-defense,  will  neither  justify  the  con- 
ductor in  striking,  nor  relieve  the  carrier 
from  liability  for  his  act.  Possibly,  such 
fault  could  be  considered  in  mitigation  of 
damajfcs.  As  was  said  by  Caldwell,  J.: 
64  li.  R.  A. 


"The  office  of  a  conductor  of  a  passenger 
train  is  an  exceedingly  important  and  re- 
sponsible ene.  Th^re  are  few  positions 
which  demand  of  their  incumbents  more 
good  judgment  and  self -possesion.  Not 
only  the  peace  and  comfort,  but  the  lives  as 
well,  of  passengers,  are  in  t^eir  keeping. 
They  must  not,  by  any  act  of  their  own, 
disturb  the  one  or  endanger  the  other.  They 
have  to  deal  with  all  elasMS  of  people.  They 
daily  come  in  contact  with  the'  unscrupulous 
and  dishonest,  who  are  seeking  to  defraud 
tJie  railroad  company  of  what  is  justly  its 
due,  and  are  often  grossly  insulted  by  the 
ignorant  and  vulgar  fur  a  lawful  and  proper 
discharge  of  their  duties.  It  is  obvious 
that,  if  a  conductm-  were  to  attempt  to  re- 
dress every  ptt-sonal  insult,  or  enter  a  boist- 
erous quarrd  xritix  every  vulgar  and  rude 
person  who  might  invite  it,  there  would  be 
no  peace  or  safety  for  his  passengers.  He 
must  decline  all  such  contests.  He  can  take 
action  only  in  those  cases  where  the  rights 
of  the  railroad  company,  or  the  peace  or 
safety  of  the  passengers  under  his  charge, 
or  his  own  safety  demand  it;  and  then  he 
can  only  act  in  the  mode  and  manner  hereto- 
fore indicated,  accomplishing  what  he  has  a 
right  to  do  in  the  given  case  with  as  little 
force,  violmce,  and  confusion  as  is  practic- 
able and  reasonable  under  the  circum- 
stances. .  .  .  Words  [and  acts  short  of 
producing  a  necessity  ^or  defensive  effort 
stand  upon  the  same  plane],  however  ir- 
ritating or  opprobrious,  will  not  justify  an 
assault  by  one  under  no  special  obligation 
.  to  keep  the  peace;  much  less  will  t^ey  justi- 
ty  an  assault  by  a  eonductcH-,  wlio  is,  by 
virtue  of  his  position,  not  only  bound  to 
keep  the  peace  himself,  but  whose  duty  it  iS' 
to  maintain  peace  and  order  in  the  cars, 
and  protect  the  passengers  .  .  .  from 
assaults  and  violence."  Qallcna  T.  Hot 
f!l»Hn{fs  R.  Co.  4  McCrary,  371,  13  Fed.  122, 
Vir.i.  To  like  effect  is  the  case  of  Baltimore 
({  O.  R.  Co.  V.  Bargcr,  where  the  conductor 
struck  a  passenger  for  grossly  abusing  and 
insulting  him.  The  company  was  held  lia- 
ble for  punitive  damages;  and  in  the  course 
of  the  opinion,  referring  to  the  charges, 
which  are  called  "prayers"  in  the  Maryland 
court,  it  was  said :  "The  first  is,  in  sub- 
stance, that,  if  the  jury  believed  the  plain- 
tiff used  foul  and  abusive  language  to  the 
conductor,  which  caused  or  provoked  the 
assault  complained  of,  snd  that  in  making 
said  assault  the  conductor  was  not  acting 
for  the  defendaift,  and  within  the  scope  of 
his  duties  as  conductor,  but  was  carrying 
out  a  personal  purpose  and  feeling,  the  de- 
fendant was  not  liable  for  such  act  of  the 
conductor,  ...  To  such  a  doctrine  we 
cannot  subscribe,  under  the  circumstances 
of  this  case.  There  may  be,  and  doubtless 
sre,  cases  in  which  the  conduct  of  a  passen- 
ger towards  the  employee  of  a  railroad  com- 
pany was  such  thst  the  company  wonld  not 
be  liable  for  the  act  of  the  employee.  A 
conductor,  for  example,  would  be  justified, 
in  the  defense  of  his  own  person  or  the 
property  of  the  company  in  his  charge  in 
using  such  force  as  woiUd  be  necessary  for 
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their  protection  against  a  paasenger  or  any- 
one, else,  without  rendering  the  company  Ita^ 
bl&  .  .  .  The  plaintiff  was  at  the  time 
of  the  BMRult  a  passenger  od  the  train  which 
was  in  charge  of  this  conductor,  who  was 
the  agent  of  the  company  to  see,  aa  far  as 
he  reasonably  could,  that  the  plaintiff  and 
other  passengers  were  properly  treated  and 
carried  to  their  respective  points  of  destina- 
tion. If  the .  plaintiff  persisted  in  misbe- 
having on  the  train,  either  by  the  use  of 
foul  and  abusive  language  toward  the  con- 
ductor, or  in  any  otTier  way  calculated  to 
friglit«)  or  materially  interfere  with  the 
comfort  and  safety  of  the  other  passengers, 
after  being  admonished  by  the  conductor, 
the  latter  would  have  been  justified  in  eject- 
ing him  from  the  train.  The  remedy  in 
such  case  would  be  to  eject  the  unruly  pas- 
seiner — not  to  assault  him,  and  then  let  his 
eniplf^er  escape  all  liability  because  he,  the 
conductor,  was  carrying  out  'a  personal  pur- 
pose and  feeling.'  ...  A  conductor  of 
a  train  doubtless  has  his  patience  and  for- 
bearance severely  tested  at  times,  but  he 
roust  not  settle  his  own  personal  difficul- 
ties with  passengers,  .  .  .  ai^  more 
thui  he  should  po'mit  others  to  do  bo  when 
he  could  avoid  ft."  80  Md.  23,  28  L.  R.  A. 
222,  3(1  Atl.  580.  The  same  principles  are 
declared  by  the  supreme  court  of  Maine  in 
the  following  opijiion:  "Passenger  car- 
riers are  responsible  for  the  misconduct  of 
their  servants.  Railroad  companies,  as 
well  as  other  carriers  of  passengers,  are  re- 
sponsible for  assaults  and  batteries  com- 
mitted  by  their  employees  upon  passengers. 
.  .  .  This  responsibility,  of  course,  rests 
upon  the  assumpti(»i  that  the  battery  can- 
not be  justified.  If  it  can  be,  no  responsi- 
bility attaches  to  anyone.  If  it  cannot  be, 
both  the  servant  and  the  carrier  are  liable. 
If  the  servant  is  first  assaulted,  he  may  de- 
fend himself.  If  he  is  resisted  in  the  per- 
formance of  any  duty,  he  may  use  force  suf- 
ficient to  overcome  the  resistance.  But,  the 
assault  being  over,  or  the  resistance  ended, 
he  cannot  pursue  and  puniah  the  wrong- 
doer. The  rule  applicable  to  such  cases  is 
this:  That,  when  a  prima  facie  case  of  as- 
sault and  battery  is  sought  to  be  justified, 
it  is  incumbent  upon  the  one  who  justifies 
to  show  that  no  more  force  was  used  than 
the  exigencies  of  the  case  called  for.  The 
force  used  must  be  suitable  in  kind  and  rea- 
sonable in  d^ee,  otherwise  the  justifica- 
tion fails.  ...  It  is  the  duty  of  the 
conductor  and  other  employees  upon  a  train 
of  ears  to  treat  the  passengers  with  civility, 
and  to  abstain  from  all  unnecessary  violence 
towards  them.  It  is  also  the  duty  of  pas- 
Rengers  to  observe  the  rules  and  regulations 
of  the  company,  and  to  conduct  themselves 
generally  so  as  not  to  invite  uncivil  treat- 
ment, nor  provoke  violence.  But  it  is  not 
true  that  disobedience  to  the  rules  of  the 
company  will  operate  as  a  license  to  the 
employees  to  maltreat  a  passenger.  If  a 
passenger  persists  in  violating  the  reason- 
able rules  of  the  company,  after  notice  of 
the  rules,  and  a  request  to  him  not  to  act 
contrary  to  tiiem,  the  cai^ier  will  have  a 
M  Ti.  R.  A. 


right  to  resdnd  the  contract  for  his  comw^- 
ance,  and  refuse  to  carry  him  further.  But 
he  will  have  no  right  to  maltreat  him  while 
oontinuing  to  perform  the  contract  for  his 
conveyance.  >ior  is  it  true  that  an  uncivil 
word  by  a  passenger  at  the  beginning  of  his 
journey  will  justify  the  earner's  servanta 
in  treating  him  with  insolence  to  the  end 
of  it.  Nor  is  it  true  that  an  assault,  or  re- 
sistance to  the  performance  of  a  duty,  will 
justify  the  servant  in  pursuing  and  punish- 
ing the  passenger,  after  the  assault  or  the 
resistance  is  over.  If  he  does,  he  makes 
the  carrier  as  well  as  himself  Liable  for  the 
injury.  If,  therefore,  it  be  true,  aa  the  de- 
fendants contend,  that  the  plaintiff  w&a  the 
aggressor,  that  he  first  assaulted  the  brake- 
man,  and  resisted  him  in  the  performance 
of  a  Intimate  duty,  it  was  still  a  queetKm 
of  fact  for  the  jury  to  detmnine  whether 
the  brakeman  did  not  use  greater  violence 
than  the  exigencies  of  the  case  demanded; 
whether  he  did  not  pursue  the  plaintiff,  and 
infiict  the  blows  upon  his  head  with  the  iron 
poker,  after  the  latter  had  ceased  his  as- 
sault, had  ceased  his  resistance,  and  was  re- 
turning to  his  seat  with  his  back  to  the 
brakeman.  Under  the  instructions  of  the 
court  the  jury  must  have  so  found,  or  they 
could  not  have  returned  a  verdict  for  the 
plaintiff;  and,  in  our  judgment,  the  evidence 
fully  justified  the  finding."  Banaon  v.  Eu- 
ropean (£  y.  A.  B.  Co.  62  U&  84,  88,  18 
Am.  Rep.  404. 

The  present  acticm  is  prosecuted  by  Baird, 
a  minor,  by  next  friend,  against  the  Bir- 
mingham Railway  ft  Kletiric  Cranpany,  and 
sounds  in  damages  for  an  assault  and  bat- 
tery alleged  to  have  been  committed  by  one 
Sorsby,  conductor  of  defendant's  train,  up- 
on which  plaintiff  was  a .  passenger.  That 
the  assault  and  battery  was  committed  is 
proved  beyond  question,  and  not  denied. 
It  is  not  only  not  shown  that  the  conductor 
was  justified  in  the  act,  but,  to  the  contrary, 
it  clearly  appears  that  hm  assaulted  and  beat 
the  plaintiff  without  legal  necessity  or  ex- 
cuse; for,  while  one  or  two  witnesses*  testi- 
fy that  Baird  attempted  to  strike  SorsI^, 
it  is  shown  that  they  were  not  in  a  position 
to  see  what  occurred  as  accurately  as  sev- 
eral other  witnesses,  including  Sorsby  him- 
self, who  depose  that  Baird  made  no  such 
attempt;  Sorsby  testifying:  "If  Mr.  Baird 
struck  at  me  at  all,  I  didnt  know  ft.  I 
didn't  see  him  attempting  to  strike  me  when 
1  struck  him  in  the  face,  unless  it  was  to 
throw  up  his  arm.  I  dont  think  he  made 
any  effort  to  strike  me  at  all.  .  .  .  Mr. 
I3aird  pulled  me  to  the  door  of  the  car,  and 
I  followed  him  outside,  and  struck  him. 
The  momentum  of  the  bell  cord  did  not  jerk 
niy  arm  out  that  way.  I  hit  him  in  the  fsee 
as  hard  as  I  could.  There  was  a  decidedly 
hngry  expression  on  Mr.  Baird's  face,  and 
he  had  grabbed  the  bell  cord,  and  broke  the 
cord  loose,  and  pulled  me  along  with  it, 
which  was  an  angry  act.  That  is  all  that 
I  know  of.  He  didnt  say  anything  out  of 
the  way  to  me.  I  hit  Mr.  Baird  in  the  face 
of  my  own  free  will."  And  for  all  the  pur- 
poses of  this  case  it  is  to  be  taken  that 
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Baird  made  no  hostile  demonstration  to- 
wards Sorsby  at  or  about  the  time  this 
viciouB  assault  was  made  on  Baird  by  Sors- 
by, for,  if  any  jmy  could  be  found  to  sa^ 
that  Baird  struck  at  Sorsby  on  the  testi- 
mony of  the  one  or  two  witnesses  above  re- 
f^rcd  to,  who  were  without  opportunity  to 
see  what  transpired,  and  who  doubtless 
mistook  the  fending  motion  of  Baird's  arm 
for  an  etTort  to  strike,  against  the  over- 
whelming testimony  of  all  the  witnesses 
who  were  in  a  position  to  see  accurately, 
and  against  the  above-quoted  testimony  of 
Sorsby  himself,  it  would  yet  remain  bne 
that  Soraby'a  act  was  not  in  defense'  against 
such  attempted  blow,  and  was  not  neoeesary, 
for  he  saw  no  such  attempt,  and  says  none 
was  made,  but  that  he  struck  Baird  as  a 
vent  to  his  own  wrath  and  malice,  and  in 
punishment  for  the  conduct  of  the  latter 
in  attempting  to  pull  the  bell  cord,  break- 
ing it  while  ScH'sby  had  hold  of  it,  and  jerk- 
ing him  some  feet  along  the  aisle  oi  the  car. 
But  if  it  be  ctmceded  xtmt  Baird  attempted 
to  strike  Sorsby,  and  that  Sorsby  was  aware 
of  it,  and  even  that  he  assaulted  and  beat 
Baird  in  consequence  of  such  attempt  by  the 
latter,  the  act  of  Sorsby  would  be,  neverthe- 
less, a  wrongful  act  for  which  the  defend- 
ant is  responsible,  since  it  is  altogether 
clear  on  the  proof  that  Sorsby  was  at  fault 
in  bringing  on  the  trouble,  in  that  he  un- 
necessarily followed  Baird  out  on  the  plat- 
f(Hin  of  the  car  in  an  angry  and  threaten- 
ing manner.  So  that,  applying  the  princi- 
ples of  law  to  the  facta  in  any  possible  as- 
pect of  them,  the  conclusion  must  be  that 
Sorsby,  defendant's  conductor,  committed 
an  unjustifiable  assault  and  battery  on 
Baird,  the  defendant's  passenger.  Whether 
Baird  had  or  had  not  the  right  to  pull  the 
bell  cord  in  order  to  stop  the  car  after  be- 
ing carried  past  his  station,  Sorst^had  no 
right  to  strike  him  for  doing  so.  Whether, 
when  the  cord  broke,  both  having  hold  of  it, 
he  pulled  or  jerked  Sorsby  several  feet  along 
the  aisle,  and  conceding  this,  if  it  occurred, 
to  have  been  a  technical  assault,  Sorsby  had 
no  right  to  -etrike  him  in  "retaliation"  for 
or  in  "response  to"  such  assault.  Even  if 
Baird  attempted  to  strike  Sorsby  with  or 
without  Sorsby's  knowledge,  Sorsby  yet  had 
no  right  to  defend  himself  against  such  at- 
tack, being  at  fault  in  provoking  it. 

The  case  was  tried  bdow  on  views  of  the 
law  and  theories  of  the  rights  of  the  parties 
64  Lu  R.  A. 


which  wei-e  far  too  favorable  to  the  defend- 
ant. The  doctrine  of  scope  of  employment 
was  given  in  charge  to  the  jury,  when,  as 
we  have  seen,  that  doctrine  does  not  obtain 
in  cases  of  this  character.  Then,  too,  it  was 
given  in  charge  to  the  jury  that  plaintiff's 
right  of  recovery  depended  upon  the  further 
inquiry  whether  he  or  Sorsby  was  at  fault 
in  bringing  on  the  difficulty,  "that  the  plain- 
tiff's right  to  recover  in  this  case  depends 
upon  who  was  the  aggressor,  and  that,  if  the 
plaintiff  was  the  aggressor,  he  cannot  re- 
cover," when,  as  we  have  declared,  no  ag- 
gression on  the  part  of  plaintiff  short  oi 
producing  a  necessity  for  Sorsby  to  strike  in 
defense  of  his  p^son  against  physical  harm 
would  be  a  defense  to  the  carrier.  Vary 
many  charges  were  refused  to  the  defend- 
ant. Those  numbered  respectively  1,  2,  3,  4, 
5.  0,  15,  16,  17,  18,  19,  20,  21,  22,  23,  24,  25, 
26,  and  27  were  each  properly  refused,  as 
bang  aflirmativc,  or  having  a  tenden<7  op- 
posed to  the  principles  above  set  forth. 
Charges  7  and  8  are  mere  arguments. 
Charges  D,  11,  12,  13,  and  14  are  amrmative 
instructions  for  the  defendant;  and  as  the 
complaint,  and  each  count  of  it,  was  sup- 
ported by  the  evidence,  they  were,  of  course, 
properly  refused.  The  clauses  of  the  court's 
general  charge  to  which  exceptions  were  re- 
served really  meant  that  tlie  jury  had  a 
right  on  the  evidence  to  impose  punitive 
damages,  and  unquestionably  th^  had  such 
right.  If  it  was  apprehended  that  the  form 
of  expression  might  mislead  the  jury,  an  ex- 
planatory charge  should  have  been  request- 
ed. Charge  9  refused  to  defendant  had  a 
tendency  to  mislead  the  Jury  to  the  conclu- 
sion that  they  were  not  authorized  to  im- 
pose punitive  damages.  The  several  excep- 
tions reserved  by  defendant  to  rulings  on 
the  competency  of  testimcmy  and  to  rulings 
relating  to  the  argument  of  plaintiff's  coun- 
sel have  been  considered  by  the  court  in 
banc,  and  found  to  be  without  merit.  We 
shall  not  further  extend  this  opinion  by  a 
discussion  of  them. 

All  the  questions  arising  on  the  motion 
for  a  new  trial  except  one  are  covered  by 
what  we  have  said.  The  one  not  so  covered 
has  reference  to  the  amount  of  the  verdict, 
SfSi,oOO,  which  is  claimed  to  be  excessive. 
We  by  no  means  think  the  recovery  waa  for 
too  great  a  sum. 

Affirmed. 
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Oorcelia  E.  TYLER  et  al,  Appta., 

V. 

Florence  S.  ASPINWALL. 

(78  Conn.  493.) 

A  iniiii*ii  hctira  at  lavr  cannot  maintain 
a  snit  to  set  aside  a  fraudulent  divorce  from 
a  third  person  of  a  womaa  whom  he  after- 
wards attempted  to  marry,  for  the  purpose 
of  defeating  her  claims  upon  hia  eetate,  wbere 
thej  were  not  partiea  to  the  divorce  proceed- 
ings and  had  no  Interest  therein. 

(Janoarj  3,  1901.) 

APPEAL  by  petitioners  from  a  judgment 
of  the  Superior   Court   for  Fairfield 


County  refusing  to  set  aeide  a  decree  of  di- 
vorce which  was  alleged  to  lii,Te  been  pro- 
cured by  fraud.  Affirmed. 

Statement  by  Torranee,  J. : 

All  the  partien  reside  out  of  this  states 
and  the  complaint  alleges,  in  substance,  the 
following  facts:  The  plaintiffs  are  the  heirs 
at  law  of  Charles  D.  Tyler,  who  died  intes- 
tate in  Newfoundland  in  1897,  leaving  an 
estate  valued  at  about  $25,000.  The  de- 
fendant,' by  virtue  of  an  all^^  marriage 
with  the  deceased,  daims  an  intact  in  hia 
estate  as  his  widow.  In  1882  the  defend- 
Hnt  was  married  to  Sumner  D.  Aspinwall, 
of  Newark,  New  Jersey,  and  as  his  wife  she 
thereafter  resided  with  him,  and  had  her 


NoTS. —  IFAo  may  sue  or  take  other  prooeed- 
tngt  to  aet  agtde  fuOgmenU  agatnat  other 
partiea. 

I.  necreea  of  divorce. 
II.  jHdijmenta  on  oonfeatUm- 

III.  Mattcra  of  tulminiatration,  probate,  heira, 

guardian. 

IV.  Asuipnment  for  oreditora. 
V.  aamlKhment. 

VI.  Fcreeloimrc  of  mortoope. 

VII.  Judijments  againat  partnera. 
viu.  Judgments  agatnst  corporation*. 

IX.  For  death  of  party. 
X.  For  usury. 

XI.  Application  by  aurety  or  guarantor. 
XII.  Applioalion  by  party  claiming  property 

affected. 

XIII.  Application  by  credttora  aeeking  relief. 

XIV.  AppHoation  by  other  pemona. 
XV.  Bummary. 

I.  Deoreoa  of  divorce, 

Tblrd  parties  cannot  bare  a  judgment  of  di- 
vorce aet  aside. 

In  Ti'LEn  T.  ASPiNWAUi  It  was  held  tbat  the 
belrs  of  a  second  husband  cannot  maintain  an 
actlcm  to  annal,  set  aside,  and  vacate  a  decree 
of  divorce  obtained  by  his  widow  from  her  for- 
mer liutibaDd  by  means  of  fraud.  It  was  clftimed 
ihat  she  had  not  resided  In  the  state  a  aufflclent 
time,  and  that  her  former  husband  never  bad 
resided  In  the  state.  The  court  held  that  a 
decree  of  this  kind  could  not  be  atUcked  In 
thlB  manner  by  atranfters  to  the  record.  This 
is  In  accord  with  the  decisions. 

Qufvrc, — Could  not  the  Judgment  be  attacked 
on  the  ground  of  fraud  and  want  of  Jurisdic- 
tion whenever  It  was  attempted  to  be  used? — 
as  In  Bell  v.  Bell,  181  U.  8-  175,  46  L.  ed.  804, 
21  Sup.  Ct.  Bep.  551 ;  Streitwolf  v.  Streltwolf. 
181  U.  S.  179,  45  L.  ed.  807,  21  Sup.  Ct.  Kep. 
563. 

The  children  of  a  former  wife  of  a  second 
hosband  of  a  divorced  woman  have  no  standing 
to  attack  a  nunc  pro  tune  order  of  appearance, 
and  Judgment  of  divorce.  Brink  v.  Brink,  8 
Kulp,  :t67. 

So,  a  Judgment  cannot  be  attacked  by  a 
Etranger  to  the  record.  Wtiere  a  bill  to  set 
aside  a  divorce  was  flled  by  the  Infant  children 
of  the  parties,  appearing  by  another  stranger 
to  the  record  as  their  next  friend.  It  was  bdd 
tbat  none  but  parties  can  Intervene  for  sucb  a 
purpose.  Baogh  v.  Baugh,  37  Mich.  59,  26  Am. 
Itep.  495.  In  this  case  the  court  said  tbat 
"where  the  Judgment  Is  only  voidable,  and  not 
void.  It  cannot  be  attacked  bj  stnuigers  to  tbe 
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record.  And  wbere  It  la  absolutely  void  It 
needs  no  proceedings  to  set  it  aside." 

So,  where  the  court  has  Juriadictlon  of  the 
parties  to.  and  the  sabject-matter  of,  an  ac- 
tion fer  divorce  brought  by  a  wife,  and  Jods- 
ment  is  rendered  tbeAln  dlsnolvlng  tbe  mar- 
riage, with  permission  to  her  to  marrj  again, 
and  sbe  does  so  marry,  ber  sec'ind  husband  can- 
not maintain  an  action  to  have  sucb  Judgment 
canceled,  and  his  own  marrlase  declared,  void, 
on  tbe  ground  Ihat  the  Judgment  was  obtained 
through  fraud  or  collusion.  Ruger  v.  Heckel, 
85  N.  T.  483.  In  tbls  case  tbe  court  said :  "In 
bringing  this  action  tbe  plaintiff  meddled  wlcb 
a  matter  which  did  not  concern  him.  Before 
be  contracted  matrimony  with  Theresa,  he  was 
told  of  her  former  marriage.  Its  diHsoIution. 
and  the  terms  thereof.  He  has  bad  the  fall 
beueflt  of  his  bargain.  No  one  has  questioned 
his  title,  and  tbe  record  which  he  produces 
shows  a  judgment  binding  upon  both  parties." 

In  Rlcbprdson  v.  Stowe,  102  Mo.  33.  14  S. 
W.  810.  where  an  administrator  and  belrs 
claiming  property  brought  a  suit  alleging  tbat 
the  defendant  bad  falsely  claimed  to  be  tbe 
wife  of  their  ancestor,  and  had  fraudulently 
procured  a  decree  of  divorce,  and  asked  to  bave 
the  Judgment  and  all  sales  made  in  parsnanee 
thoreof  set  aside,  and  a  decree  that  tbe  legal 
title  be  devested  and  be  administered  according 
to  law.  it  WHS  held  that  there  was  no  fraud  in 
procuring  the  decree  of  divorce.  The  court 
does  not  discuss  the  rights  of  the  plaintlffa  to 
attack  in  this  manner  such  a  decree,  further 
than  holding  that  the  decree  of  divorce  deter- 
mined every  fact  and  Issue  In  this  petition,  and 
that  It  was  not  subject  to  review  in  tbat  pro- 
ceeding. 

II.  Judgmenta  on  confeaaUtn. 

There  Is  a  conflict  in  the  decisions  as  to  the 
right  of  a  tblrd  party  to  set  aside  a  Judgment  on 
confession  tbat  Is  erroneous.  Irregular,  or  that 
Is  based  on  an  Insufficient  statement.  In  New 
York  a  ludgment  creditor  may  have  sucb  judg- 
ments set  aside. 

So,  creditors  cannot  set  sslde  a  Jn^ment  en- 
tered against  their  debtor  on  coafesslon  In  fsvor 
of  another  creditor  on  the  ground  that  the  Orm 
name  was  signed  to  the  warrant  of  attorney 
by  a  partner  not  authorized  to  do  so.  Cassem 
V.  Brown.  74  III.  App.  346.  This  waa  on  the 
ground  that  sncb  Jadgment  was  not  void,  aitd 
that  tbe  debtor  himself  could  not  set  aside  a 
Judgment  on  confession  without  showing  some 
l^al  or  eQultabte  defense  to  tbe  amount  oC  the 
Judgment. 
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'domicil  in  that  state  until  May,  1893.  In 
September,  1803,  she  brought  a  auit  for  di- 
vorce against  him  to  the  superior  court,  in 
Fairfield  coimty,  on  the  grouiid  of  his  habit- 
ual intemperance  and  intolerable  cruelty; 
and  in  February,  1894,  said  court  granted 
her  a  divorce  on  the  latter  ground.  Unless 
aaid  marriage  was  dissolved  by  tbis  judg- 
ment, it  has  never  been  dissolved and  said 
Aspinwall  is  now  in  full  life.  The  complaint 
avers  that  Aspinwall  was  never  a  resident 
of  this  state,  "nor  had  the  defendant,  at  the 
time  of  the  institution  of  said  suit  for  di- 
vorce, .  .  .  been  a  resident  of  Connecti- 
-cut  for  a  period  of  three  years;  neither  had 
she,  being  domiciled  in  this  state  before  her 
marriage,  returned  to  this  state  with  the  in- 
tention of  permanently  remaining,  and  the 
court  granting  said  decree  was  therefore 
without  jurisaicti(m."   The  allegations  of 


the  complaint  that  AspinwiJl  was  habitual- 
ly tDtempo'ate  and  bad  been  guilty  of  in- 
tolerable cruelty,  and  the  testimcmy  of  the 
defendant  in  supp<Mii  of  these  allegations, 
were  utterly  false  and  untrue.  A  wilful 
fraud  was  committed  upon  the  court,  and 
said  judgment  of  divorce  was  wrongfully 
and  fraudulently  obtained,  to  the  damage 
and  injury  of  the  plaintiffs.  The  plaintiffs 
have  already  been  damaged  by  the  claims 
of  the  defendant  upon  the  estate  of  the  de- 
ceased to  the  extend  of  $1,000,  and,  if  said 
judgment  of  divcvce  is  allowed  to  stand,  will 
be  permanently  injured  to  the  extent 
$26,000,  and  they  have  no  adequate  remedy 
at  law.  The  plaintiffs  claimed  $1,000  dam- 
ages, and  that  the  judgment  of  divorce  be 
"set  aside,  vacated,  and  annulled."  The  de- 
fendant appeared  in  court  "for  the  purpose 
of  pleading  to  tiie  jurisdiction  only,"  and. 


But  see  Mflls  v.  Dickson,  6  Rich.  L.  487,  infra, 
to  the  contrary. 

And  8  persoa  not  a  part;  to  the  record  of  a 
Judgment  cannot  move  the  court  to  vacate  the 
Judgment  for  Irregularities.  Packard  v.  Smith, 
9  Wla  184.  This  case  was  a  Judgment  of  con- 
twlon.  The  objections  were  made  to  the  va- 
lidity of  the  Judgment,  as  to  the  time  at  which 
It  was  entered,  that  tt  was  not  properly  signed 
by  an  officer  authorized,  that  it  was  not  dock- 
eted until  nine  months  after  It  was  entered  up. 
The  court  said:  "Smith  does  not  complain  of 
this  Judgment,  nor  object  to  the  time  and  man- 
ner at  and  In  which  It  was  entered.  Ue  ap- 
pears to  be  satisfied  with  the  Judgiflent.  Why, 
then,  Bhoiiid  a  stranger  to  the  record,  who  Is 
not  In  ocy  sense  a  party  to  the  suit,  be  suffered 
to  come  in,  on  motlotr,  and  set  this  judgment 
aside  r 

A  Judgment  consot  be  vacated  on  the  mo- 
tion of  one  not  a  party  to  the  salt,  and  such 
an  order  will  be  reversed  od  appeal  without  re- 
gard to  Irregularities  In  the  Judgment  of  con- 
fession, that  it  was  not  properly  signed  by  an 
officer  authorised,  and  was  not  docketed  in  the 
Judgment  book  for  nine  montlia,  etc.  Ibid. 

And  strangers  to  a  record  cannot  have  a 
Judgment  stricken  off  the  records,  where  It  was 
not  obtained  by  fraud.  Covey  v.  Wheeler,  23 
Pa.  Co.  Ct.  467.  In  this  case  It  was  Insisted 
that  the  Judgment  was  confessed  by  a  "trustee," 
and  that  he  had  no  power  to  confess  Judgment, 
and  that  the  title  of  the  defendant  was  not 
the  Dame  of  any  person  or  aBSoclatlon.  The 
coort  said  that  if  the  Judgment  wss  founded  on 
fraud,  these  parties,  if  affected,  could  impeach 
the  same  collaterally. 

And  where  one  Judgment  creditor  moved  to 
set  aside  a  Judgment  confessed  by  his  debtor 
to  another  creditor,  first,  because  it  did  not 
conform  to  the  requirements  of  the  statute; 
second,  because  sufDcIent  facts  were  not  dis- 
closed by  the  affidavit  and  confession  to  enable 
the  court  to  acquire  Jurisdiction ;  third,  be- 
cause the  Judgment  was  void  upon  the  face 
of  the  facts  set  forth; — It  was  held  that  If  the 
ground  upon  which  it  was  sought  to  set  it  aside 
was  Irrcgnlarity  only  none  could  be  beard  to 
Impeach  It  upon  such  ground  but  a  party  there, 
to.  It  was  held  that  the  confession  was  In  full 
compliance  with  the  terms  of  the  statute.  Uz- 
Sle  V.  VlniioD,  111  N.  C.  138,  16  S.  E.  6.  In 
this  case  the  court  said :  "It  It  were  sought 
to  vacate  this  Judgment  opoo  the  ground  of 
fraud  it  could  not  be  attacked  by  motion  in  the 
cause,  but  only  by  an  Independent  action." 

A  Judgment  by  confession  entered  In  the  dis- 
trict court  on  a  warrant  to  enter  It  In  the  com- 
mon pleas  cannot  be  set  aside  by  a  subsequent 
ML.  R.  A. 


Judgment  creditor.  Bauer's  Appeal,  5  Watts. 
&  H.  473.  In  this  case  the  court  said :  "A 
creditor,  an  I  have  said,  may  abate  a  fraudulent 
Judgment  for  a  pretended  debt ;  but  he  caimot 
abate  nn  erroneous  one  for  a  bona  fide  debt  to 
gain  priority  by  it,  for  he  was  oititled  to  no 
priority  at  the  date  of  the  Judgment,  and  Its 
crroneousncfls  was  no  wrong  to  him." 

And  In  Drexel'a  Appeal,  6  I'a.  272,  where  a 
Judi^ment  creditor  claimed  that  a  Judgment  con- 
fessed to  another  creditor  was  void  because 
confessed  by  a  president  of  a  corimratloa  not 
having  authority,  the  conrt  nid :  "In  this 
case,  as  in  that,  it  might  have  been  reversed  on 
a  writ  of  error,  or  set  aside  In  the  court  be- 
low, on  motion,  but  only  at  the  instance  of  the 
defendant ;  never  at  the  Instance  of  a  stranger." 

One  Judgment  creditor  has  no  right  to  make 
a  motion  tn  set  aside  a  Judgment  on  confession 
in  favor  of  another  Judgment  creditor  on  the 
ground  of  IrregularUy  of  such  Judgment.  Kel- 
logg V.  Keith,  4  III.  App.  386.  In  this  case  the 
court  said:  "If  the  Judgments  were  invalid 
they  might  Insist  that  appellants  should  take 
nothing  on  It  as  against  them,  but  they  had  no 
right  to  Intermeddle  In  the  matter  to  ask  the 
court  to  set  It  aside." 

So,  where  It  was  claimed  that  the  confession 
of  the  Judgment  was  Irregular,  but  the  evidence 
showed  that  the  action  of  the  attorney  was 
ratified  by  the  debtor.  It  was  held  that,  as  the 
Judgment  was  only  voidable,  a  third  party  could 
not  have  It  set  aside.  Martin  v.  Judd,  60  III. 
78.  In  this  case  the  court  said :  "If  a  Judg- 
ment Bhoald  be  collnslvely  coofeseed  In  a  case 
where  no  Indebtedness  whatever  existed  It  would 
be  fraudulent,  and  any  party  whose  interest 
might  he  affected  could  properly  attack  It." 

A  Judgment  tonfessed  in  vacation  for  too 
lai^c  a  sum.  caused  by  the  addition  of  attorney's 
fees  which  the  clerk,  under  the  power  of  at- 
torney to  confess,  bad  no  right  to  Hz,  can  be 
complained  of.  In  the  absence  of  fraud,  only 
by  the  defendant  In  such  Judgment,  and  not  by 
other  Judgment  oredltors  who  are  strangers  to 
the  ludgment.  Havens  &  G.  Co.  v.  First  Nat. 
nsnit,  162  III.  35,  44  N.  E.  3S4. 

And  a  judgment  by  confession  under  a  power 
cannot,  at  the  Instance  of  a  stranger  seeking 
a  preference,  be  set  aside  on  the  grounds  that 
the  declaration  t-ounted  upon  an  . unsealed  note 
payable  generally,  whereas  the  note  filed  with 
the  clerk  was  a  note  made  due  and  payable  at 
a  particular  place ;  that  it  was  for  a  sum  la  ex- 
cess of  the  amount  due  :  and  that  the  notes  were 
not  due  when  the  confession  of  Judgment  was 
entered.  The  warrant  of  attorney  authorised 
confession  of  Judgment  at  any  time  after  tb« 
date  of  the  note.   Adam  t,  Arnold,  86  111.  1S5. 
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by  way  of  plea  in  abatement,  she  alleged 
that  the  court  had  no  jurisdiction,  because 

(1)  the  parties  when  the  suit  was  com- 
menced were  all  nonreeidtnts  of  this  state; 

(2)  no  personal  service  of  the  process  or  of 
Uie  complaint  was  ever  made  upon  the  de- 
fendant, nor  had  any  estate  of  hers  been 
attached  in  the  suit;  (3)  neither  of  the 
plaintifTs  were  parties  to  the  action  of  di- 
vorce in  question,  nor  did  th^  have  any  in- 
terest therein;  (4)  no  recovery  of  damages 
can  be  had  in  this  proceeding  for  the  acts 
of  the  defendant  alleged.  The  plaintiffs 
moved  to  strike  out  of  this  plea  the  third 
and  fourth  of  the  above  paragi'aphs,  on  the 
ground  that  the  mattn-s  allcg^  in  them 
were  (1)  immat«-ial  and  impertinimt ;  (2) 
could  not  be  taken  advantage  of  by  plea  in 
a}>atement;  and  (3)  were  not  matters  of 
which  the  defendant  could  take  advantage 


under  an  appearance  tor  the  sole  purpose 

of  pleading  to  the  jurisdiction.  The  court 
denied  the  motion.  The  plaintiffs  then  de- 
murred to  the  plea  in  abatement  for  the  fol- 
lowing reasons:  (1)  To  the  whole  plea, 
because  the  allegations  thereof  are  immate- 
rial and  irrelevant;  (2)  to  the  paragraph* 
relating  to  the  nooresidence  of  the  parties, 
want  of  personal  service  on  defendaiit,  and 
the  fact  that  none  of  her  property  had  been 
attached,  because  this  was,  in  substance,  a 
proceeding  to  set  aside  a  void  judgment,  or 
one  that  Had  been  procured  by  fraud,  which 
could  not  be  brought  in  any  other  jurisdic- 
tion, and  which  invoked  the  exercise  of  a 
power  in  the  court  not  dependent  upon  the 
presence  of  the  parties  by  whom  the  fraud 
was  perpetrated;  <3)  to  the  third  and 
fourth  paragraphs  of  the  plea,  as  hereinbe- 
fore stated,  because  of  the  reasons  all^^ 


In  this  rase  tbe  court  said:  "Tbe  defendant 
Id  the  JndBment  sbould,  on  motion  to  the  court, 
have  the  error  [In  the  calculation]  corrected, 
If  there  be  one.  No  ground  Is  afforded  a 
stranger  to  the  record  to  make  such  an  objec- 
tion." 

And  grantees  seeking  to  vacate  a  Judgmrat 
cannot  avail  themselves  of  the  fact  that  the 

debt  on  which  the  judgment  was  rendered  was 
usurious.  Black  v.  I'attlaon,  61  Hiss.  599.  In 
thld  case  the  court  said :  "The  motion  to  va- 
cate the  Judgment  t>7  confession  was  properly 
denied.  The  court  had  Jurisdiction  of  the  sub- 
lect-matter  and  ot  the  parties,  who  consented 
for  Judgment  to  be  given  on  tbe  note,  although 
It  was  not  due.  It  was  competent  for  them  to 
do  90,  and  no  legal  cause  of  qpmplalnt  exists 
because  they  did  so.  Tbe  objection  for  usury 
in  tbe  note  Is  not  available." 

Bo,  where  a  Jndgmoit  was  rmdered  by  eonfes- 
slon  In  open  court,  upon  an  allegation  of  In- 
debtednesB  snd  appearance  of  the  parties,  what- 
ever errors  Intervened,  they  cannot,  at  the  In- 
stance of  one  not  a  party  to  the  Judgment,  be 
Invoked  to  set  aside  or  show  the  Judgment  a 
nnlllty.  Cloud  v.  El  Dorado  County,  12  Cal. 
128,  73  Am.  Dec.  626.  In  this  case  the  court 
said  It  was  wholly  Immaterial  whether  there 
were  errors  or  aot,  or  how  many  or  how  gross ; 
tbe  jurisdiction  havluff  attached,  the  Judinnent 
could  not  be  collaterally  attacked  by  a  stranger. 

But  tn  Bernard  v.  Douglas,  10  Iowa,  370,  It 
was  hold  that  Junior  Judgment  creditors  were 
entitled  to  maintain  a  motion  to  set  aside  a 
Judgment  by  confession,  where  tbe  statement 
of  facts  did  not  comply  with  the  statute  In 
showing  out  of  what  the  Indebtedness  arose, 
and  It  did  not  appear  that  the  amount  tor  which 
the  Judgment  was  confessed  was  Justly  due  or 
to  become  due;  Following  Chappel  v.  Chappel, 
12  N.  Y.  222,  64  Am.  Dec.  496;  Dunham  v. 
Waterman,  17  N.  Y.  15,  72  Am.  Dec.  406. 

And  under  Mo.  Rev.  Code  1855,  p.  1283,  art. 
12,  {  l!4,  providing  that  where  a  Judgment  by 
confession  Is  rendered,  under  a  power  of  at- 
tonipy  from  the  debtor,  the  affidavit  must  he 
made  hy  the  plalnttif ;  other  Judgment  creditors 
are  entitled  to  have  the  same  set  aside  on  mo- 
tion where  the  attorney  In  fact,  or  agent  of  the 
plalntitr  In  the  confessed  Judgment,  made  the 
required  affidavit.  Bryant  v.  Harding,  29  Mo. 
847. 

In  How  V.  Dorschelmer,  81  Mo.  349,  It  was 
said  that  a  confession  of  Judgment  which  sets 
out  a  promissory  note  as  tbe  consideration,  and 
not  a  statement  of  facte  out  of  which  the  In- 
debtedness arose.  Is  subject  to  be  set  aside  by 
other  Judgment  creditors  ot  the  Judgment 
S4  L.  R.  A. 


debtor  who  show  that  they  are  prejudiced 
thereby. 

Anyone  Interested  can  move  to  set  aside  a 

Judgment  that  Is  null  and  void  for  defect  of 
substance,  as  where  a  Judgment  Is  confessed 
hy  one  party  for  the  firm.  Mills  v.  DIekaon, 
a  Rich.  L.  487.  In  this  esse  the  court  said  that 
no  one  not  a  party  to  tbe  Judgment  can  Impeaeb 
upon  mere  Irregularity. 

oi>e  Cassem  v.  Brown,  74  111.  App.  840,  •eprn, 
holding  the  reverse. 

A  Judgment  will  be  set  aside  where  the  de- 
fendant was  dead  at  the  time  of  entering  tbe 
confession.  Mllnor  v.  Hlluor,  fi  M.  J.  93; 
Knott  V.  Taylor.  99  N.  C.  611,  6  S.  fi.  788; 
Taylor  v.  Oooch,  110  N.  C.  387,  15  8.  E.  2. 

In  New  York  It  was  early  held,  under  the  act 
ot  1818,  that  a  Judgment  entered  on  confessloa 
on  a  defective  statement  was  constmetlveir 
fraudulent  as  to  creditors,  and  the  sobseqaeat 
sections  ot  the  Code  of  Procedure  and  Code  of 
Civil  Procedure  defining  tbe  statement  were  In- 
tended to  take  the  place  of  that  act.  Some  of 
tbe  cases  refer  to  tbe  question  of  fraud,  and 
others  do  not.  Tbe  cases  cited  here  do  not  In- 
clude those  where  the  debtor  actually  intended 
to  defraud  his  creditors. 

A  judgment  on  confession  may  be  set  aside 
on  motion  of  Judgment  creditors  on  account  of 
a  defective  stHteiuent.  Bonnell  v,  Henry.  13 
How.  I'r.  142;  Wlnnebrenner  v.  Edgertoo.  8I> 
Barb.  185.  8  Abb.  I'r.  419.' 17  How.  Pr.  363. 

And  It  may  be  set  aside  by  suit  In  equity. 
Dunham  v.  Waterman,  17  N,  Y.  9,  72  Am.  Dee. 
406,  6  Abb.  I'r.  357. 

In  Wood  v.  Mllchell.  S3  Hun,  451,  6  N.  T. 
Supp.  232,  It  was  held  that  one  Judgmrat  cred- 
itor could  have  a  Judgment  of  another  creditor 
set  aside  where  a  person  confessed  a  Judgment 
In  fsvor  of  an  infant  for  liability  on  a  tort,  as 
upon  contract,  and  this  judgment  would  be  to 
the  way  of  other  creditors  pursuing  their  reme- 
dies, which  Judgment  the  plaintiff  could  repudi- 
ate upon  attaining  his  majority. 

The  supreme  court  may  set  aside  a  judgment, 
entered  therein  wilhont  action,  for  a  defect  In 
the  statement  upon  which  It  Is  entered,  upon 
the  application  of  a  Junior  Jndgment  creditor. 
Chappel  V.  Chappel,  12  N.  Y.  215,  64  Am.  Dec 
496.  In  this  case  the  court  said:  "Had  tbe 
plaintiff  tn  the  Judgment  by  confession  shown 
by  satisfactory  evidence  that  tbe  debt  for  wblch 
this  Judgment  bad  been  entered  up  was  really 
due  him  and'or  ginated  out  of  a  bona  Ode  trans- 
action, that  tbe  form  of  the  confession  was  de> 
fectlve  on  account  of  a  misapprehension  of  the 
practice  and  the  requirements  of  the  statnte, 
It  might  bave  been  proper  for  the  auprenw 
court,  in  the  exercise  of  iU  dlacretloa,  to  have 
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in  the  motion  to  strike  out.  After  this  the 
complaint  was  amended  by  striking  out  the 
prayer  for  relief  by  way  of  damages.  The 
court    overruled    the    demurrer    ou  the 

Sounds  ( 1 )  that  it  had  acquired  no  juris- 
etion  over  the  defendaat;  (2)  that  the 
plaintifTB  had  no  standing  in  court,  because 
they  were  not  parties  to  the  action  for  di> 
Torce,  and  were  not  legally  prejudiced  by 
the  judgment  therein.  The  reaoona  of  ap- 
peal relate  to  the  action  of  the  court  in 
denying  the  motion  to  strike  out,  and  in 
oreiTuling  the  demnrrw. 

3f»«r9.  Bill  A  Tnttle  and  Robert  C. 
IHokeiMOiit  for  appellants: 

The  general  powor  of  a  court  to  vacate 
and  annul  one  of  its  own  decrees  when  void 
for  any  reason,  or  when  procured  by  fraud, 
is  everywhere  abundantly  recognized. 

permltied  an  amendmeot,  tfaas  preserving  its 
lien  and  priority."  It  was  further  bel<]  that 
Code  Proc.  S  383,  la  to  be  construed  as  the  act 
of  ISIR,  In  order  to  prevent  fraud. 

In  Lawless  v.  Hackett,  16  Johns.  140,  hold- 
ing that  a  Judgment  confessed  oa  a  defective 
statement  should  be  set  aside  on  motion  of  b 
judgment  creditor,  it  was  further  held  that, 
nnder  N.  Y.  act  April  21,  1818  (Sess.  41,  chap. 
269,  I  6),  providing  for  the  statement  on  con- 
fession, the  object  of  the  act  was  to  prevent 
fraud.  It  was  also  held  that  the  speclHca- 
tlou  could  be  amended,  but  not  to  Interfere  with 
the  riffbts  of  an;  Jadgmuit  creditors  which 
might  have  attached  la  the  meantime. 

In  Flour  City  Nat.  Bank  v.  Doty,  11  N.  T. 
Civ.  Froc.  Rep.  141,  an  action  to  set  aside  a 
jodgmeut  confessed  bj  a  debtor  for  defective 
statement  In  not  complying  with  N.  Y.  Code 
<Ht.  Proc.  I  1274,  providing  for  statement,  It 
was  held  that  It  should  be  set  aside,  and  that 
where  the  statement  Is  defective  the  judgment 
Is  fraudulent  as  to  creditors. 

lu  National  I'ark  Bank  v.  Salomon,  17  N.  T. 
Civ.  Proc.  Kep.  8,  5  N.  Y.  Supp.  632,  on  a  mo- 
tion by  a  creditor  to  set  aside  a  JudgmMit  on 
confession  for  defective  statement,  It  was  held 
that  the  supreme  court  may  amend  a  confes- 
sion of  Judgment  notwithstanding  the  fact  of 
such  amendment  will  prejudice  judgment  cred- 
itors. 

And  sneh  a  judgment  maj  be  set  aside  at  the 
Instance  of  purchasers  under  mortgage  fore- 
closure. Marks  V.  Reynolds.  12  Abb.  Pr.  403, 
note,  20  How.  Pr.  338. 

In  Sbufelt  V.  Rhufelt,  9  Paige,  187,  87  Am. 
Dec.  881.  It  was  held  tbst  a  subsequent  mort- 
gagee (a  father  of  mortgagor)  could  not  Impeach 
the  consideration  of  a  prior  Judgment  volun- 
tarily confessed  by  his  sou  to  an  administrator. 

In  James  v.  Johnson,  6  Johoa  Ch.  417,  It 
was  held  that  mortgage  creditors  are  bona  flde 
purchasers,  within  the  meaning  of  the  act  of 
the  21st  of  April,  1818  (Sess.  41.  chap.  269), 
relative  to  judgments  entered  by  confession  on 
warrants  of  attorney,  which  declares  such  Judg- 
ments fraudulent  and  void,  as  against  "other 
bona  fide  Judgment  creditors"  and  "every  bona 
tide  purchaser,"  where  a  particular  specification 
Of  ths  consideration  of  the  debt  Is  not  filed. 
But  this  case  was  reversed  in  James  ▼.  Morey, 
2  Cow.  246.  14  Am.  Dec.  475. 

In  Schoolcraft  v.  Thompson,  7  How.  Pr.  446. 
a  judgment  on  confession  was  set  aside  at  the 
Instance  of  a  Junior  judgment  creditor  for  de- 
fective statement,  bat  la  9  How.  Pr.  61,  this 
was  reversed  on  the  ground  that  the  statement 
was  not  defective. 

A  Judgment  entered  upra  coofesslon  will  not 
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Freemcm  t.  Hotce,  24  How.  460,  16  L.  ed. 
752;  Yorke  v.  Torkc,  3  N.  D.  343,  55  N.  W. 
1095;  Holtnea  v.  Holmes,  63  Me.  420;  Adams 
V.  Adams,  51  N.  H.  388,  12  Am.  Rep.  134; 
Edson  V.  Edam,  108  Mass.  590,  11  Am.  Rep. 
3i)3;  Whitoomb  v.  WhUoomb,  46  Iowa,  437. 

This  power  is  inherent  in  courts,  is  nec- 
essary to  their  proper  protection,  and  is  their 
only  safeguard  against  injustice  and  deceit, 
and  has  always  been  exercised  by  them  wh^ 
fraud  or  imposition  has  been  aatisfattorily 
brought  to  their  notice. 

Yorke  v.  Yorke,  3  N.  D.  343,  55  N.  W. 
1005;  Nealie  v.  Dicks,  72  Ind.  374;  Barker 
r.  Todd,  15  Fed.  265;  Mechanic^  Nat.  Bank 
T.  Burnet  Mfg.  Co.  33  N.  J.  Eq.  403. 

The  exercise  of  this  right  is  not  depend- 
ent upon  the  residence  or  presence  of  the 
parties  in  the  origimil  suit;  otherwise  it 
would  be  iucITectual,  for  all  that  would  be 

be  set  aside  at  the  Instance  of  another  judg- 
ment creditor  on  the  ground  that  It  Is  excessive 
on  account  of  Including  interest,  where  It  ap-' 
pears  from  the  evidence  taken  on  the  trial  that 
the  note  did.  by  Its  terms,  draw  interest  from 
Its  date.  Kothchlld  v.  Mannesovltcb,  2&  App. 
Dlv.  S80,  61  N.  y.  Hupp.  253. 

In  Simpson  v.  Borch,  4  Hun,  316,  where  a 
junior  creditor  moved  to  vacate  a  judgment  and 
ezecutliHi  In  attachment  on  the  ground  of  the 
want  of  Jurisdiction  of  the  defendant,  It  was 
beld  that  under  Code  Proc.  {  139,  providing 
that  from  the  time  of  the  service  of  the  sum- 
mons la  a  civil  action  or  the  allowance  of  a 
personal  summons  the  court  shall  have  acquired 
Jurisdiction,  the  omission  to  serv«  a  summons 
personally  or  by  publication  within  thirty  days 
wtta  an  Irregularity  which  entitled  the  defend- 
ant to  avoid  all  proceedings  after  the  Issuing  of 
the  attachment.  But  such  omission  did  not 
render  the  proceedings  void  as  regards  third 
persons.  In  this  case  the  court  said :  "The 
defendant  undoubtedly  might  waive  the  effect 
of  such  omissions,  and  that  is  the  test  whether 
the  defect  shown  la  a  nullity  or  a  mere  Irregu- 
larity. Upon  this  ground  we  think  the  case  of 
Gere  v.  Gundlach,  67  Barb.  13.  was  rightly  de- 
cided." 

In  Barron  v.  South  Brooklyn  Saw  Mill  Co. 
18  Abb.  N.  C.  352,  It  was  said  :  "It  is  decided 
In  Gere  v.  Gundlach,  67  Barb.  13,  and  Simp- 
son V.  Burcb,  4  lion,  315.  that  a  noncompliance 
with  this  proviso  tbat  publication  must  oe  com- 
menced In  thirty  days  Is  a  mere  Irregularity, 
and  that  a  third  person  cahnot  taks  advan- 
tage of  It." 


III.  Mattcrt  of  admtnMration,  probate,  IMn, 
guariian. 

The  administratrix  of  a  purchaser  nnder  par- 
tition may  have  a  Judgment  In  foreclosure  of  a 
parol  agreement  to  make  a  mortgage  set  aside. 
This  Is  under  N.  Y.  Code  Civ.  Proc.  |  724,  au- 
thorising relief  from  a  judgment  taken  through 
mistake.  Inadvertence,  surprise,  or  excusable 
neglect.  Ladd  v.  Stevenson,  112  N.  Y.  325,  19 
N.  E.  842.  In  this  case  the  court  said  tbat  In 
consequence  of  filing  a  notice  of  lis  pendens  the 
first  judgment  bound  these  defendants,  and  per* 
sons  thus  situated  could  not  only  claim  to  be 
made  parties,  but  could  also  move  the  court  In 
reference  to  any  Judgment  rendered  therein  af- 
fecting their  rights.  "The  plalntltT  bad  no 
written  stipulation  giving  or  agreeing  to  give 
him  a  lieu  upon  real  estate.  If  he  had  aaj 
agreement  for  a  Hen  upon  this  real  estate,  It 
all  rested  In  parol,  and  there  was  no  part  pec^ 
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neeefaaxj  to  enable  the  (lending  POftj  to 
retain  tLe  benefit  of  his  fraud  anct  injury 
would  be  to  lemaia  absent  from  the  state 
whose  court  of  justice  be  bad  wronged. 

State  ex  rcl.  Phelan  V.  Engelmann,  86 
Mo.  551;  Kciib  v.  McCaffrey,  145  Mass.  18, 
12  N.  E.  Hi);  Mclntyre  v.  Mclntyre,  9  Misc. 
252,  30  N.  Y.  Supp.  200;  Olmstead  v.  Otm- 
stcad,  41  Minn.  21)7,  43  N.  W.  67;  Yomtg  t. 
Younfi,  17  Minn.  181,  Gil.  153;  Allen  T. 
MaclelUin,  12  Pa.  328,  61  Am.  Dec.  608; 
Edson  V.  £dson,  108  Mass.  590,  11  Am.  Rep. 
393. 

A  decree  of  divorce  will  be  aet  aside  upon 
clear  proof  that  it  was  obtained  by  fraud 
and  collusion,  notwithstanding  the  wife,  in 
whose  favor  it  was  granted,  has  remarried. 

Mclnture  v.  Mclntyre,  9  Misc.  252,  30  N. 
Y.  Supp.  200;  Dringer  v.  Erie  R.  Co,  42  N. 
J.  Kq.  573,  8  Atl.  811;  Allen  v.  Macleltan, 


Jav.. 

12  Pa.  329,  61  Am.  Dec.  608;  WiUman  t. 
Willman,  57  Ind.  600. 

IVand  in  {ffocnring  said  divOTW  may  oon- 
sist  in  taking  op  a  flctitioas  residence  for 

the  purpose  of  getting  juriBdiction,  conceal- 
ing the  commencement  of  the  suit  from  the 
defendant,  and  falsifying  testimony. 

Wkitcomb  V.  Whitcomb,  46  Iowa,  437;  2 
Bishop,  Marr.  Div.  &,  Sep.  S  1568,  p.  1568. 

This  is  in  the  nature  of  an  applicaticm  to 
correct  the  record  and  prevent  wrtmg  and 
injustice  from  the  efTect  of  the  judgment  aa 
it  now  stands.  In  this  respect  it  only  in- 
vokes the  exercise  of  the  power  of  the  court 
for  which  there  are  precedmts  iir  analogoos 
cases. 

Sticktiey  v.  DavUf  17  Pick.  169;  Capen  t. 
BtoitghtoH,  16  Gray,  364;  Downa  t.  FuUer, 
2  Met.  135,  35  Am.  Dec.  393;  Schooler. 


toruance  and  no  ground  whatever  authorizing 
the  maintenance  of  the  action." 

An  administrator  seeking  to  reverse  a  Judg- 
ment to  which  be  was  not  a  party  must  aver.  In 
his  petition  for  a  writ  of  error,  that  he  has  been 
dnly  appointed,  and  that  the  property  in  con- 
troversy would  be  assets  In  his  hands.  Thomas 
T.  Jones,  10  Tex.  52. 

And  relief  was  granted  to  an  administrator 
where  Judgment  on  confession  was  taken 
against  the  decedent  after  death.  Wood  T. 
Hopkins,  3  N.  J.  L.  689. 

Any  lienor  or  Judgment  creditor,  or  any  gen- 
eral creditor  of  an  estate  of  a  decedent,  ma; 
maintain  a  motion  to  set  aside  a  Judgment  reu- 
dered  against  an  administrator,  where  the  pe. 
titlon  does  not  aver  presentation  of  the  claim, 
and  contains  counsel  fees  contrary  to  W'yo. 
Sess.  Laws  1890-Ul,  chap.  14,  f  9,  chap.  70, 
providing  that  no  holder  of  any  claim  against 
an  estate  shall  maintain  any  action  thereon  un- 
less the  claim  Is  first  presented  to  the  executor 
or  administrator,  but  to  enforce  a  Hen  no  coun- 
sel fees  shall  be  recovered  unless  such  claims 
are  so  presented.  O'Keefe  t.  Foster,  5  Wyo. 
343,  40  Pac.  525. 

But  where  an  administrator  appealed  from 
the  probate  court  disallowing  his  claims,  and 
creditors  under  an  appearance  on  appeal  sub- 
seqnently  consented  to  a  decree  of  reversal, 
othrr  creditors  who  stood  by  and  knew  of  the 
proceeding  cannot  maintain  a  petition  to  set 
aside  the  decree  where  there  Is  no  showing  of 
fraud.  Pierce  Kast  Greenwich  Probate  Ct. 
19  K.  I.  472,  34  Atl.  092.  In  this  case  the 
court  said  that  If  the  petitioner  was  a  party 
to  the  appeal  by  reason  of  being  a  creditor  of 
the  estate,  he  was  estopped  ;  and  If  he  was  not  a 
party,  he  had  no  standing  to  disturb  the  action 
taken  by  all  who  were  parties  to  the  appeal. 

Creditors  of  decedent  cannot  have  a  decree 
dlsmtsslns  a  bill  flied  by  the  executors  set  aside 
In  order  to  Introduce  additional  evidence,  where 
such  creditors  had  notice  of  the  proceedings, 
and  did  not  apply  to  be  made  parties.  Koons 
T.  Koons,  6  Kulp,  317. 

An  heir  who  was  not  a  party  In  a  proceed- 
ing to  probate  a  will  wherein  It  was  adjudged 
that  the  writing  was  not  the  will  of  the  testa- 
tor is  entitled  to  maintain  a  bill  of  review,  and 
he  may  have  a  review,  rehearing,  and  reversal 
of  the  decision,  though  it  may  be  that  of  the 
appellate  court.  Singleton  v.  Singleton,  8  B. 
Hon.  340. 

And  relief  was  granted  to  an  heir  where  a 
Judgment  was  taken  after  the  defendant's  death. 
Blodget  V.  Biodget,  42  How.  Pr.  1&. 

And  a  grantee  of  "unknown  heirs"  of  the 
deceast'd  person,  who  were  sued  by  publication 
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snd  did  not  appear,  may  have  a  Jadgment  by 
default  against  them  vacated  under  Ulan.  Geo. 
Stat.  18T8,  chap.  75,  {  8,  authorlalng  the  per- 
sons proceeded  against  as  unknown  hein  to  be 
allowed  to  defend  at  any  time  within  one  year 
after  notice  of  the  entry  of  Judgment.  Boeing 
v.  McKloley,  44  Minn.  392,  46  N.  W.  776. 

But  after  Judgment  In  an  action  wherein  A. 
B.  was  defendant,  and  who  was  represented  to 
be  the  only  heir  of  C.  D.,  through  whom  be  de- 
rived title,  another  party  claiming  to  be  the 
only  heir  cannot  have  the  Judgment  set  sride 
and  annulled,  as  his  rights  are  In  no  manner  af- 
fected by  the  Judgment.  McGhee  v.  Bontatla. 
18  Tex.  Civ.  App.  436,  44  8.  W.  TOO. 

And  relief  was  denied  devisee  not  In  prtrl^ 
where  the  decree  was  taken  after  a  party  died. 
Slinesby  v.  Ilaie,  1  Ch.  Cas.  122. 

Under  Minn.  Gen.  Stat.  1804.  |  0434,  pro- 
viding that  a  Judgment  obtained  by  means  of 
perjury  or  any  fraudulent  act  or  practice  of 
the  prevailing  party  may  be  set  aside,  an  heir 
cannot  set  aside  a  Judgment  obtained  In  the 
probate  court  to  sell  lands  to  pay  debts,  on  the 
ground  that  the  claims  were  not  presented  In 
time,  and  were  not  debts  due  by  the  estate, 
where  It  Is  not  shown  but  that  these  heirs  ap- 
peared In  that  action.  O'Brien  v.  Larson,  71 
Minn.  371,  74  N.  W.  148. 

A  guardian  seeking  to  reverse  a  Jadgment  ts 
which  neither  be  nor  his  cestui  que  trust  are 
parties  must  show  his  right  to  have  It  reversed 
by  proper  averments.  Cochrane  v.  Day,  27  Tex. 
S86. 

IT.  Aattgnment  for  creditor: 

The  assignee  for  creditors  has  no  right  to 
have  two  Judgments  against  his  assignor  set 
aside  on  the  ground  that  they  were  taken  npon 
the  same  specialty,  aa  no  one  but  the  defendant 
In  an  execution  can  complain  of  a  Jadgment  for 
being  irregular.  The  Judgments  mentioned 
above  are  not  Irregular.  Creditors  complain- 
ing of  them  cannot  be  relieved  by  motion  to 
set  tbem  asld^  but  have  another  appropriate 
remedy.    Jacobs  v.  Burgwyn,  63  N.  C.  196. 

So,  an  assignee  for  creditors  cannot  liave  a 
judgment  on  confession  set  aside  on  the  gronnd 
of  insufhciency  of  statement,  as  be  baa  no 
standing  in  court  in  such  a  case.  Beekman  v. 
Kirk,  15  How.  Pr.  228. 

And  a  purchaser  of  claims  against  an  insol- 
vent after  the  latter's  discharge  cannot  mata. 
tain  an  action  to  set  aside  the  decree  of  dis- 
cbarge. Such  an  assignee  Is  not  wltbln  (M. 
act  1880,  S  53,  providing  that  any  creditor 
whose  debt  whs  provable  may,  after  the  dis- 
charge, set  It  aside  after  two  years  on  tlis 
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TTuflb.  &  W.  1st  ed.  p.  575;  Freeman  V. 
Hotce,  24  How.  460,  16  L.  ed.  752. 

A  judgment  obtained  by  fraud  can  be  set 
^side  upon  the  motion  of  persons  to  whom 
it  i»  prejudicial. 

1  Frceinao,  Judgm.  4th  ed.  S  09;  Edaon  T. 
Edaoti,  108  Mass.  596,  11  Am,  Bep.  393; 
Parker  v.  Dee,  3  Swanst.  529;  Kemp  v. 
Squire,  1  Ves.  Sr.  205;  Weiss  v.  Guerineau, 
100  Ind.  438,  9  N.  E.  39!);  United  Lines 
Teleg.  Co.  v.  Stevens,  67  Md.  150,  8  Atl. 
908;  Bmith  v.  Hall,  60  Conn.  651.  88  Atl. 
386. 

Mesara.  Tweedy,  Seott,  A  WUttleMj, 

ioT  appellee: 

The  parties  to  the  action  are  all  nonresi- 
■denta.  No  personal  service  has  ever  been 
made  up<Hi  defendant,  and  no  property  be- 
longing to  her  has  been  attached.   For  these 

ground  of  fraud.  Sanborn  t.  Doe,  92  Cal.  152, 
28  I'ac.  lOi. 

Tbe  genernl  assignee  for  the  benefit  of  cred- 
itors bas  not  such  a  standinft  In  court  ee  en- 
titles him  to  question  tbe  validity  of  tbe  Judg- 
ment confessed  bj  his  assignor,  which  Is  tnsuf- 
flclent  In  not  stating  what  amount  remained 
■due  upon  the  bond.  It  Is  only  a  Judgment  cred- 
itor, or  one  claiming  under  blm,  that  Is  author- 
ized to  Invoke  the  summary  exercise  of  the 
■equitable  Jurisdiction  of  the  court  to  set  aside 
an  Illegal  or  fraudulent  Judgment.  A  creditor 
at  large  cannot  be  heard.  Beekman  t.  Kirk,  15 
How.  Pr-  228. 

But  In  Mills  V.  Dickson.  6  Rich.  L.  487,  It  was 
held  that  an  assignee  for  creditore  may  have 
a  Judgment  confessed  by  one  partner  for  tbe 
■drm  set  aside. 

T.  GornfaAment. 

A  claimant  of  money  garnished  cannot  bare 
the  Judgment  sustaining  the  garnishment 
opened  up  where  such  Judgment  Is  sattalled,  al- 
though he  notified  tlie  garnishee  before  Judg- 
ment that  tbe  fund  in  bis  hands  belonged  to  tbe 
claimant,  but  the  garnishee  admitted  tbe  Indebt- 
edness In  court  and  allowed  the  Judgment  to  be 
taken.  A  stranger  to  the  record  cannot  have 
the  Judgment  opened  after  It  la  satlsfled.  Shuitz 
V.  Borrmau,  IH  Fa.  Co.  Ct.  90. 

A  garnishee  not  a  party  to  the  record  can- 
not go  before  the  court  and  move  to  set  aside  a 
Judgment  which  Is  not  against  him.  Mer- 
chants' &  Mfrs.  Nat.  Bank  v.  Halman,  80  Ga. 
624,  S  S.  R.  In  this  case  tbe  court  said : 

"The  Code.  |  3587,  evidently  confines  the  mo- 
tion in  arrest  of  a  judgment,  or  a  motion  to  set 
It  aside,  to  the  parties  to  the  record." 

VI.  Foreclosure  of  mortgage. 

A  Judgment  of  foreclosure  should  not  be  set 
aside  for  the  purpose  of  allowing  a  person 
whose  rigbts  were  not  affected  by  it  to  come  in 
and  be  made  a  party  to  the  action  and  set  up  a 
defense.    Bean  t.  Fisher,  14  Wis.  68. 

And  after  u  foreclosure  sale  a  third  party  will 
not  l>e  allowed  to  file  a  bill  Id  the  nature  nf  a 
bin  of  review  for  the  purpose  of  having  tbe 
decree  rsvlewed  and  set  aside  on  the  ground 
that  the  mortgage  debt  had  been  paid  before 
foreclosure  Ward  v.  Clark.  6  Wis.  500.  in 
this  case  tbe  court  said :  "rrc>m  these  cases  It 
appears  that  it  Is  not  competent  for  a  person 
who  Is  a  stranger  to  tbe  record,  and  not  In 
any  sense  a  party  to  the  suit,  to  appear  therein 
and  make  a  motion.  He  must  procure  a  status 
in  court,  by  petition  or  bill,  as  the  nature  of 
the  case  may  require,  and  then  be  may  proceed 
£4L.  R.  A. 


reaanns  the  superior  court  was  without  ju- 
risdiction of  the  parties  and  the  action. 

O'Hullivan  V.  Overton,  56  Conn.  102,  14 
.\t].  300;  Pennoyer  v.  Neff,  95  U.  S.  727, 
24  L.  ed.  570;  Deu^ey  v.  Des  Moines,  173  U. 
S.  203,  43  L.  ed.  668,  19  Sup.  Ct.  Rep.  379. 

Neither  of  the  plaintiffs  was  a  party  to 
the  divorce  suit  They  were  absolutely 
strangers  to  it.  They  had  no  rights  or  in- 
terest affected  by  the  judgment  of  divorce. 
'They  cannot  directly  attack  it.  Only  the 
defrauded  party  to  the  divorce  action  can  do 
that. 

The  plaintiffs  have  no  standing  in  court; 
no  cause  of  action  which  the  coi^  will  con- 
sider. 

7  Enc.  PI.  ft  Pr.  pp.  145-147;  Freeman, 
Judgm.  4th  ed.  S  334;  Black,  Judgm! 
317,  320.  030;  Bishop,  Marr.  Div.  &  Sep.  |S 
1566.  1560,  1677;  Bmith  v.  Mall,  69  Conn. 

aa  his  interests  and  the  practice  of  the  court 
may  allow." 

A  terre-tenant  who  bought  subject  to  the 
Iten  of  tbe  unpaid  balance  of  a  mortgage  has  no 
standing  after  a  scl.  fa.,  and  after  the  land  has 
been  sold  by  Judicial  sale,  to  bare  the  Judgment 
opened  on  tbe  ground  of  uaury,  where  tbe  mort- 
gagee renounces  all  right  to  a  personal  Judgment 
on  the  bond.  Beap  v.  Battle,  155  Fa.  265.  26 
Atl.  430.  In  this  case  the  court  said:  "Tbe 
only  person  who  can  defend  a  scl.  fa.  because 
of  usury  included  in  a  mortgage  is  the  mort- 
gsgor." 

In  Rumner  t.  Coleman,  20  Ind.  486,  It  was 
said  that  one  who  was  not  a  party  to  an  action 

of  foreclosure,  and  who  was  a  proper,  though 
not  a  necessarj-,  party,  canuot  opeu  tLe  Judg- 
ment, and  cannot  contest  the  amount  of  the 
judgment  nnless  be  shows  It  to  lie  fraudulent. 

VII.  Judfjrntmta  against  partners. 

In  an  action  against  a  firm  where  one  of  tbe 
partners  served  an  offer  of  Judgment  without 
consent  of  bis  codefendants,  and  Judgment  was 
taken  as;ainst  all  tbe  defendants,  another  Judg- 
ment creditor  was  entitled  to  have  tbe  same 
set  aside,  as  the  offer  did  not  purport  to  be 
signed  by  all  the  detendants  or  In  tbeir  bobalf. 
Tbe  signature  "D.  M.  &  Co."  does  not  author- 
ize a  Judgment  against  all  the  members.  Brid- 
enberker  v.  Mason.  10  How.  Fr.  203.  The 
court  said:  "Third  persona  cannot  take  tbe 
objection  that  the  Judgment  or  proceeding  is 
Irregular,  ta  Chltty,  Arch.  1376).  But  when 
a  Judgment  is  frnudulent  or  Is  invalid  by  reason 
of  some  Buhstanttal  defect.  It  will  be  set  aside 
on  the  ftppllcntlon  of  any  pirty  Interested  in 
Imponchlng  It."  Tills  case  follows  the  New 
York  rule  that  Judgments  on  confosslon,  and 
defective  statements,  are  constructively  fraud- 
ulent. See  II.,  supra,  Judgmtinta  on  confee- 
Bion. 

And  In  Mills  v.  Dickson,  6  Rich.  L.  487,  It 
was  held  that  a  Judgment  confessed  by  one  part- 
ner fur  the  firm  would  be  set  aside. 

But  in  rasspm  v.  Brown.  74  III.  App.  34(1,  the 
court  refused  to  set  aside  a  Judgment  con- 
fessed by  one  partner  for  tbe  firm,  on  ihe 
ground  that  tbe  moving  party  must  first  estab- 
lish that  tbe  claim  was  unjust. 

VIII.  Judgments  i^atnat  corporstfont. 

A  stranger  cannot  set  aside  a  Judgment  after 
the  lapse  of  twenty  years  on  the  grounds  that 
all  the  necessary  parties  were  not  before  the 
court,  and  that  the  corporation  defendant  was 
dissolved  by  reason  of  Insolvency.    The  new 
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665,  38  Atl.  386;  Michaels  v.  Post,  21  Wall. 
31)8,  22  L.  ed.  520 ;  Kinnier  v.  Kinnier,  45 
N.  Y.  535,  0  Am.  Rep.  132;  Euger  v.  Heckel, 
21  Hun,  430,  85  N.  Y.  483;  Baugh  v.  Baugh, 
37  Mich.  59,  26  Am.  Rep.  495;  Weiater  v. 
Webster,  S4  Iowa,  153,  6  N.  W.  170. 

Torraiuiet  J.,  ddivered  the  opinion  of 
the  court! 

The  appeal  in  this  case  involves  to  some 
extent  the  considenUion  of  the  poweir  of  the< 
supci'ior  court  over  its  recorded  judgments, 
and  its  duty  to  exercise  that  power  under 
certain  circum stances.  Over  its  recorded 
judgments  it  may  exercise  two  powers,  sepa- 
rate and  distinct  in  their  purpose  ajid  ob- 
ject, if  not  in  their  nature;  namdy:  (1)  the 
power  to  correct  and  amend  the  record  so 
that  it  shall  speak  truth, — shall  truly  show 
what  the  judicial  action  really  was;  (2) 

tmvtees,  who  were  allesed  to  have  been  neccs- 
sarr  parties,  may  have  disclaimed  any  Interest 
In  the  absence  of  a.uy  showing  In  the  record 
oa  Lo  tLeIr  being  proper  parties.  The  death  of 
a  trustee  before  Judgment  devolved  the  trust 
on  the  other  trustees  who  were  parties.  One 
who  was  not  a  stockholder  or  a  creditor  cannot 
urge  that  the  corporation  was  dissolved.  F.  0. 
Oxiey  StBTe  Co.  T.  Butler  Countr,  121  Mo.  614, 
26  S.  W.  367. 

And  the  appointment  of  receivers,  In  the  ab- 
sence of  sn  injunction  restraining  the  officers 
ol  the  corporation  from  defending  an  actl<ui, 
did  not  deprive  such  cheers  of  the  right  to  con- 
tinue the  defense  thereof;  and  sach  receivers 
have  no  standing  to  move  to  set  aside  an  an- 
swer which  was  serred  and  a  Judgment  wblcb 
was  enterad,  and  to  move  for  leave  to  serve  an 
answer  on  their  own  behalf.  Farmera*  Loan  A 
T.  Co.  T.  Hoffman  House,  T  Misc.  858,  27  N.  Y. 
Supp.  034.  lu  this  case  It  was  further  ques- 
tioned whether  the  receiver  was  properly  ap- 
pointed, where  do  Injunction  was  granted  under 
N.  J.  act  April  7,  ISliS,  f  72,  in  case  of  insol- 
vent corporations,  authorizing  the  court  of 
cbancery  "at  tbe  time  of  ordering  the  said  In- 
junction," or  at  any  time  afterwards  "during 
the  continuance  of  said  Injunction,"  toappointa 
receiver  of  the  corporation. 

In  Rogers  v.  Haines,  114  Ala.  60,  21  So.  411. 
It  was  said  that  where  Judgments  were  rendered 
ivematurely  against  a  corporation  tbe  remedy 
of  a  receiver  subsequently  appointed  was  not 
plain,  adequate,  and  complete  by  motion  to  set 
aside  or  by  certiorari,  but  that  he  could,  by  bill 
In  equity,  enjoin  the  same. 
•  In  Sharp  V.  Danville,  M.  A  S.  W.  R.  Co.  106 
N.  C.  308.  11  8.  B.  630,  where  Judgments  were 
confessed  by  n  corporation  and  entered  at  night 
on  the  same  day  that  a  receiver  was  appointed 
for  the  corporation,  acd  the  receiver  moved  to 
set  them  aside  for  Irregularity,  it  was  beld  that 
they  were  regular  and  valid.  Tbe  court  does 
not  discuss  the  question  as  to  the  right  of  a 
receiver  to  make  the  motion. 

IX.  For  death  of  party. 

Tbe  general  mle  seems  to  be  that  on  the  ap- 
plication of  an  heir,  administrator,  or  creditor 
a  Judgment  taken  against  a  party  who  was  dead 
at  the  time  of  tbe  Judgment  will  be  set  aside. 
But  it  was  held  that  after  twenty  years  an 
heir  not  in  privity  could  not  set  aside  a  decree 
against  a  plaintiff  where  one  of  tbe  defendants 
was  dead  at  the  time  of  the  decree. 

A  JudKment  rendered  against  a  person  who 
Is  dead  Is  irregular  and  voidable,  and  will  be 
vacated  on  tbe  application  of  representatives 
64  L.  R.  A. 


the  power  to  set  aside,  annul,  and  vacale 
such  jud^uient.  Many  of  the  limitatiotu 
and  conditions  under  whidi  it  will  exercise 
one  of  these  powers  may  not  limit  or  condi- 
tion its  exercise  of  the  other.  It  may  right 
fully  exercise  its  powers  merely  to  amend  or 
correct  the  record  of  the  judgment  bo  as  to 
make  it  speak  truthfully,  under  circum- 
GtanceR  which  wotild  not.  at  all  justify  it  in 
exercising  its  power  to  vacate  the  jud^rmmt 
As  the  i-ecord  is  a  history  of  tbe  court  pro- 
ceedings, the  power  to  make  it  speak  truth- 
fully 19  one  of  necessity  belonging  to  every 
court  of  record,  and  may  be  exercised  as  well 
during  the  term  at  which  the  jud^ent  was 
rendered,  on  tbe  court's  own  motion  or  oth- 
erwise, as  afterwards}  but,  when  exercised 
afterwards,  it  will  generally  be  done  imly 
upon  notice  to  the  adverse  party.  WUkie 
V.  Uall,  IS  Conn.  32;  Weed  r.  Weed,  25 

of  the  deceased,  or  by  any  person  bavlng  se- 
qoired  an  Interest  In  the  salt  after  It  Is  tw- 

Kun,  If  application  Is  made  In  due  season. 
Knott  v.  Taylor,  9U  N.  C.  511,  6  S.  E.  7S8;  Doe 
IX  dcm.  Taylor  v.  Gooch,  110  N.  C.  3S7,  15  S. 

E.  2. 

In  this  latter  case  the  court  said  that,  ti  t 
general  rule,  only  the  party  against  whom  as 
irregular  Judgment  is  rendered  can  complaio 
of  It.  "But  it  has  been  beld  In  a  proceeding  be- 
tween these  same  parties  (Knott  v.  Taylor,  9» 
N.  C.  611,  6  S.  E.  788).  that  he  can  make  ncli 
motion.  It  would  be  very  strange  If  be  cootf 
not.  since  It  Is  held  In  that  case  that  }^  eonid 
not  set  op  his  rights  and  enjoin  the  execution 
of  piafutlfTs  writ  of  possession  in  on  independ- 
ent action." 

And  a  Judgment  entered  upon  a  bond  wltb 
a  warrant  of  attorney  after  tbe  death  of  tha 
obligor,  who  was  Insolvent  at  the  time,  will  fa« 
set  aside  as  Irregular  on  a  motion  of  another 
creditor.    Mllnor  v.  Milnor,  9  N.  J.  L.  93. 

And  where  the  facts  disclosed  autborlied  tbe 
court  to  assume  that  the  defendant  was  dnid 
when  the  plaintiff  commenced  his  action  agalnsE 
bim,  and  consequently  that  tbe  Judgment  ob- 
tained Id  tbe  action  was  void.  It  Is  an  apparent 
lien  or  cloud  on  the  real  estate  of  tbe  defendant, 
which  may  be  set  aside  on  motion,  by  an  belr 
at  law  of  the  defendant,  having  an  Interest  in 
such  real  estate.  Blodget  v.  Blodget,  42  Botr. 
Pr.  19.  In  this  ease  the  court  said  that  "this 
court  has  control  of  Its  own  Judgments,  and 
has  not  unfrequently  vacated  them  on  motlm 
of  parties  having  an  Interest  In  a  property  on 
which  they  are  a  cloud." 

And  where  a  Ju^raent  and  warraat  of  t^ 
tomey  was  entered  up  after  the  death  of  the 
defendant,  his  administrator  could  bave  the 
same  set  aside,  on  motion,  for  Irr^ularltr. 
Wood  V.  Hopkins,  3  N.  J.  L.  689.  This  was  be- 
cause, If  It  should  turn  out  that  the  estate  was 
Insolvent,  the  creditors  would  stsnd  on  the 
name  footing. 

A  bill  was  brought  by  a  mortgae^r  against  a 
mortgagee  to  have  a  .redemption.  It  was  de- 
creed accordingly,  and  that  if  the  plaintiff  failed 
to  pay  tbe  money  at  a  day  set  tbe  defendant 
should  bold  discharged  of  all  equity  of  redenp- 
tioD.  Pending  the  reference  tbe  salt  obstsd 
by  tbe  deatb  of  one  of  the  defendants^  and  bo 
notice  was  taken  of  this  and  the  decree  was  en* 
rolled.  Twenty  years  afterwards  a  devisee  cf 
the  mortgagor  brought  a  bill  of  review  on  the 
ground  tbat  there  Ms  no  cause  In  the  conR 
when  the  accotmt  was  stated,  and  that  the  d^ 
cree  was  erroneous.  It  was  held  that  the  plala- 
tiff,  being  a  devisee,  was  not  entitled  to  a  bill 
of  review,  being  not  In  privity  wltb  the  testa* 
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Conn.  337-342;  Calhoun  v.  Terry  Porter  d 
Co.  21  Conn.  520-530;  Smith  v.  Moore,  38 
Conn.  105-109;  Rowe  v.  Smith,  fil  Conn. 
266,  60  Am.  Rqp.  16.  As  to  the  other  ^pow- 
er,— to  vacate  or  set  aside  a  recorded  jud^ 
mest, — the  authoritieB  are  agreed  that  it 
may  be  exercised  during  the  term  at  which 
the  judgment  was  rendered,  substantially  at 
the  discretion  of  the  court.  "It  is  a  general 
rulo  of  law  that  all  the  judgments,  decrees, 
or  other  orders  of  the  courts,  however  con- 
clusive in  their  character,  are  under  the 
control  of  the  court  which  pronounces  tbem 
during  the  term  at  which  tn^  are  rendu%d 
or  entered  of  record,  and  that  they  may  then 
be  4et  aside,  vacated,  modified,  or  annulled 
by  that  court."  Bronson  v.  Schulten,  104 
U.  S.  410-416,  20  L.  ed.  797-799.  See  also 
to  the  same  effect,  Sturdevant  v.  Stanton, 
47  Conn.  6S0;  Wilkie  v.  Ball,  16  Conn.  37; 

tor,  against  wbom  the  decree  was  rendered; 
und  the  bill  was  dlamlasad.  Slingiby  v.  Hale, 
1  Ch.  Cas.  122. 

X.  For  wwry.  ' 

A  purchaser  of  land  that  la  subject  to  a  judg- 
ment  cannot  have  the  nme  set  aside  on  the 
ground  that  It  contains  URary.  Reap  v.  Battle, 
150  Pa.  2ti0,  26  Atl.  489 ;  Black  v.  PatUaon,  61 
Uiss.  699. 

Bo,  where  a  partr  filed  a  bill  for  relief  from  a 
judgment  against  him  on  the  ground  of  nsurr, 
bat  afterwards  consented  to  a  decree  dlsmlsBing 
bis  bill,  it  was  beld  that  a  BUbsequent  purchaser 
of  the  land  on  which  the  Judgment  was  a  lien 
roald  not  Impeach  it  on  the  ground  of  nsurr- 
French  t.  Shotwell,  B  Johns.  Ch.  S55. 

And  one  creditor  Is  not  entitled  to  have  a 
prior  Judgment  of  another  creditor  against  bis 
debtor  set  aside  on  the  ground  that  there  was 
usarr  In  the  original  mortgage  debt,  where  such 
complaining  creditor,  when  the  lien  wns  abont 
to  be  made,  assisted  the  debtor  In  endeavoring 
to  pay  a  part  of  the  debt,  and  thus  to  post- 
pone tbe  final  execution  of  the  Jodgment. 
Maban  t,  Cavender,  77  Oa.  118.  In  this  cnse 
the  court  said  that  be  could  only  obtain  relief 
In  case  tbe  Ju^ment  was  fraudulent,  and  In 
that  event  he  must  not  have  been  negligent. 

XI.  AppHcatton  by  aurety  or  guftrantor. 

Tbe  executor  of  tbe  surety  on  a  bond  of  an 
Administrator  cannot  have  a  Judgment  against 
t'UCb  administrator  set  aside  where  neither  tbe 
administrator  nnr  his  administrator  oomplnlncd 
of  any  alic;;ed  Irregularity  In  tbe  Judgment. 
Waiton  V.  McKesson,  101  N.  C.  428.  7  S.  K.  566. 

And  a  surety  on  an.  appeal  bond  is  not  en- 
titled to  maintain  a  bill  In  equity  to  have  the 
Judgment  declared  void  on  the  ground  that  tbe 
<^ause  of  action  was  a  gambling  contract,  under 
111.  CrIm.  Code,  |  13C.  providing  that  all  Judg- 
ments, etc.,  given,  granted,  drawn,  or  executed 
(contrary  to  tbe  provisions  of  Ibis  chapter  may 
be  set  aside  and  vacated  by  any  court  of  equity 
upon  bin  nied  for  that  purpose  by  the  person  so 
granting,  giving,  entering  Into,  or  executing  the 
same,  or  by  his  executors  or  administrators,  or 
by  any  creditor,  heir,  devisee,  purchaser,  or 
other  iierson  Interested  therein.  West  v.  Car- 
ter, 129  III.  249,  21  N.  E.  782.  In  this  ease 
tbe  court  sold :  "In  no  sense  can  appellee  be 
said  to  be  a  person  'Interested,'  either  in  the 
original  contract,  or  In  the  judgment  rendered 
thereon  by  tbe  Justice  of  the  peace,  wltblo  the 
contf'm plat  Ion  of  the  section  of  the  atatnte 
quoted.  In  respect  of  this  judgment  he  was  a 
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Weed  V.  Weed,  25  Conn.  342;  Foster  v.  Bed- 
field,  50  Vt.  285;  Maryland  Bteel  Oo.  v. 
Mamey,  91  Md.  300,  46  Atl.  1077.  But 
whether  thu  power  can  be  exeiciaed  upon 
equitable  grounds  after  the  term  at  which 
the  judgment  was  rendered  has  ended,  and, 
if  so,  upon  what  conditions  and  under  what 
limitations,  are  questions  upon  which  the 
courts  in  the  different  states  are  not  in  ac- 
cord with  each  other.  In  many  of  the 
ntates  a  more  or  less  limited  control  over  its 
judgments,  after  the  expiration  of  the  term 
at  which  they  are  rendwed,  has  been  con- 
ferred upon  the  courts  by  statute,  while  in 
others  a  more  or  lees  limited  power  of  this 
kind  is  held  to  be  inherent  in  the  court 
without  the  aid  of  legislation.  Then,  too, 
the  mode  of  procedure  in  such  cases,  and  the 
circumstances  under  which  this  exercise  of 
such  power  can  be  invt^ed  successfully, 

mere  volunteer,  who,  at  the  Instance  of  tbe 
defendant,  volontarily  obligated  himself  to  pay 
the  Judgment  rendered  against  bis  principal  by 
said  Justice." 

"TL'he  party  a^rleved"  does  not  mean  "any 
party  aggrieved"  under  Ulnn.  Laws  1877,  chap. 
181  (Gen.  Stat.  1878.  chap.  66,  )  286),  author- 
izing an  action  to  be  prosecuted  by  "the  party 
aggrieved"  to  set  aside  a  Judgment  obtained 
by  means  of  the  perjury  or  fraudulent  conduct 
of  tbe  prevallit^  party.  Stewart  v.  Duncan,  40 
Minn.  410,  42  N.  W.  89.  In  this  case  tbe  court 
Bald  that  "this  plaintiff  was  not  a  party  to  it, 
although  he  was  directly  Interested  In  tbe  re- 
sult, as  it  would  affect  bis  liability  to  tlie  sher- 
iff under  his  Indemnifying  bond  ...  It 
would  be  a  liberal  construction,  rather  than  a 
strict  one,  which  should  give  to  the  words  'the 
party  aggrieved'  as  used  In  this  connection  a 
meaning  equlvalrait  to  'any  person  aggrieved.'  " 

And  where  tbe  defendant  In  claim  and  de- 
livery consented  to  a  Judgment  for  the  recovery 
of  property,  tbe  sureties  on  the  delivery  bond 
were  not  entitled  after  Jndgment  to  procure  an 
order  making  them  parties  defendant  and  to 
have  tbe  Judgment  vacated,  where  tbey  did  not 
offer  to  Interplead  and  claim  the  property  as 
prescribed  by  N.  C,  Code,  1  331,  providing  that 
when  pi'operty  taken  by  the  sheriff  shall  be 
claimed  by  any  person  other  than  tbe  plaintiff 
or  the  defendant,  claimant  may  Interplead  upon 
Ullng  an  afQdavlt  of  bis  title  and  right  to  the 
possession.  McDonald  v.  McBryde,  117  N.  C. 
125,  2:i  S.  E.  103.  In  this  case  the  court  said 
that  the  Judgment  could  only  be  set  aside  by 
civil  action,  and  not  by  a  motion  In  the  cause. 

But  Id  Hoffman  v.  Stelnau,  20  N.  Y.  Week. 
Dig.  122,  It  was  held  that  a  surety  In  a  replevin 
bond  may  be  permitted  to  protect  himself  where 
it  is  equitable  to  open  a  Judgment  obtained 
against  the  plalntld*  by  default,  and  to  prose- 
cute the  action  in  the  lattcr's  name. 

And  a  party  who  pays  under  A  contract  of 
indemnity  a  Wisconsin  Judgment  obtained  on  a 
New  York  Judgment  may,  after  reversal  by  tbe 
Supreme  Court  of  United  States  of  the  New 
York  Judgment,  bave  tbe  Wisconsin  Judgment 
set  aside.  ^Ktna  Ins.  Co.  v.  Aldrlch,  S8  Wta. 
107.  In  this  case  the  court  said :  "We  con- 
ceive it,  therefore,  quite  incorrect  to  say  that 
they  are  to  be  regarded  as  strangers  to  the  rec- 
ord,— that  they  are  not  entitled  to  complain 
against  the  Judgment,  nor  to  ask  the  court  to 
set  it  aside.  Such  a  view  would,  or  might, 
lead  to  great  Injustice,  and  certainly  would  aae- 
rlBce  the  substantial  rl^ihts  of  parties  upon 
very  technical  grounds.  The  case  Is  not  analo- 
gous to  that  of  Packard  v.  Smith.  0  Wl*.  184; 
Drexel'a  Appeal,  6  Fa.  272 ;  and  Berry  v.  Attr< 
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vary  very  much  in  the  different  jurisdic- 
tiona.  In  some  the  mode  of  procedure  ia, 
in  a  more  or  less  summary  way,  by  motion 
supported  by  affidavits,  while  in  others  it 
must  be  by  bill  of  review  in  equity,  or  by 
petition  for  a  new  trial,  or  by  some  other 
mode  of  application  to  the  court  which  ren- 
dered the  judment  sought  to  be  set  aside. 
For  these  and  other  reasons  of  a  similar  na- 
ture the  decisions  in  one  jurisdiotion  af- 
ford but  little  aid  in  determining  matterB 
of  this  kind  in  another.  In  the  case  at  bar 
the  equitable  power  of  the  superior  court  in 
Fairfield  county  is  invoked  to  set  aside  a 
judgment  rendered  six  years  before^  This  ia 
the  only  court  to  which  anapplicationof  this 
nature  could  be  brought,  and  such  court  is 
invested  with  full  power  to  entertain  and 
grant  applications  of  this  kind.  Smith  v. 
Hall,  71  Conn.  427-432,  42  Atl.  8fl.  The 
real  (Question  in  this  case  is  not  whertJier  the 
superior  court  possesses  the  po^wer  to  set 
aside  the  Judgment  of  divorce  in  question 
Upon  the  groiuida  alleged  in  the  complaint, 
but  it  is  whether  the  court  erred  in  not  ex- 
ercising that  power  in  favor  of  these  plain- 

Oen.  19  L.  J.  Cb.  N.  8.  232,  2  Macn.  &  G.  16, 
1  Hall  &  Tw.  B20 ;  and  the  teasun  ol  thoce  de- 
cisions does  not  apply." 

See  uotD, — Unjoining  fudgmenta  against,  or  in 
favor  of,  sureties, — to  Mlchener  v.  Springfield 
Qoglne  &  Threstier  Co.  (Ind.)  31  L.  R.  A.  59. 

XII.  AppUeation  by  party  oUiimlnff  properly  af- 
fected. 

In  the  absence  of  statutory  or  Code  provi- 
sions. It  aeenig  the  weight  of  authority  Is  that 
a  grantee,  mortgagee,  or  claimant  Is  not  en- 
titled to  relief  against  Judgments  to  which  he 
was  not  a  party. 

A  judgment  in  peraonam  will  not  be  set  aside 
at  the  Instance  of  one  who  was  not  a  party  to 
the  record,  on  the  ground  that  the  property 
standing  In  the  name  of  the  defendant,  against 
wham  Judgment  was  rendered,  belonged  to  him. 
Qaehrlng     Haedrlcb,  8  Pa.  Super.  Ct  607, 

In  Leonard  v.  Bryant,  11  Met.  370,  where  a 
writ  of  entry  was  sued  oat  against  the  grantor 
of  the  deed  before  It  was  recorded,  and  the 
Jodgment  was  erroneous  for  defective  service 
of  summons.  It  was  said  that  the  grantee  could 
not  maintain  a  writ  of  error  to  reverse  the  Judg- 
ment, but  that  his  remedy  waa  to  avoid  It  by 
plea  acd  proof. 

A  Judgment  In  an  attachment  suit  cannot  be 
set  aside  for  Irregularity  on  the  motion  of  a 
person  to  whom  the  property  attached  bad  been 
conveyed  by  the  defendant,  after  the  service  of 
the  attachment,  but  who  Is  a  stranger  to  the 
record.  People  ex  rel.  Hyde  v.  Calhoun  County 
Circuit  Judges,  1  Uougl.  (Mich.)  417. 

And  a  stranger  ta  a  Judgment  cannot  main- 
tain a  collateral  action  to  have  It  declared  not 
a  Hen  on  rertatn  property  on  account  of  mat- 
ters preceding  Its  rendition.  Johns  v.  Pattee, 
S5  Iowa.  G65.  8  N.  W.  663.  In  this  case  the 
court  further  said  that  It  waa  rendered  In  a 
proceeding  at  law,  and  there  la  some  question 
whether  snob  a  Judgment  con  be  set  aside  or 
modified  In  an  action  In  equity  because  of  mat- 
ters which  preceded  the  Judgment,  under  Iowa 
Code,  £  2522,  providing  that  "judgment  ob- 
tained in  an  action  by  ordinary  proceedinKS 
Bhnll  net  be  annulled  or  modified  by  any  order 
In  an  action  by  equitable  proceedings  except 
for  a  defense  which  has  arisen  or  been  dis- 
covered since  the  Judgment  was  rendered." 
ML.  B.  A. 


ti  ffs.  The  j  udgiuent  wh  ich  the  pla  intiffs 
seek  to  open  is  one  of  a  peculiar  character. 
It  establishes  the  personal  status  of  the  pax- 
ties  to  it  in  a  particular  which  was  of  the 
highest  importance  to  the  parties  and  to 
the  community.  They  had  been  married. 
It  made  them  single  and  unmarried.  If 
such  a  judgment  can  under  any  circuin- 
stances  be  reopened  at  the  suit  of  s  stran- 
^er,  this  judgment  cannot  be  reopened  at 
the  suit  of  the  plaintiffs.  Its  consequences, 
if  harmful  to  them,  are  of  too  remote  and 
indirect  a  character  to  give  them  any  cause 
of  action.  The  court  is  not  called  upon  to 
ctercise  this  power  at  the  instance  M  audi 
parties.  Courts  are  instituted  to  ffive  re- 
lief to  parties  whose  rights  have  been  in- 
vaded, and  to  give  it  at  instance  of  such 
parties;  and  a  party  whose  rights  have  not 
been  invaded  cannot  be  heard  himself  to 
complain  if  the  court  refuses  to  act  at  his 
inst^ince  in  rightiufr  the  wrongs  of  another 
who  seeks  no  redress.  Tiie  courts  are  prac- 
tically unaiiiuioiis  in  holding  that  it  is  not 
error  to  refuse  to  exercise  the  power  hcTB  in 
question  at  tlie  instance  of  a  mere  stranger. 

The  plaintiff  claimed  that  his  vendor  procured 
a  fraudulent  judgment  against  himself  before 
he  convoyed  to  plaintiff. 

The  assignee  of  a  defendant  served  by  pnbll- 
catlon  has  no  right  to  appear  and  demand  a 
retrial  upon  Ms  own  account  under  Iowa  Code. 
S  2877,  providing  that  when  a  Judgment  has 
beeu  rendered  against  a  defendant  served  by 
publication  only,  and  who  did  not  appear,  snch 
defeudant,  or  any  person  representing  bim  or 
them,  may  at  any  time  within  two  years  move 
to  have  the  action  retried.  Parsons  v.  Jobn- 
son,  66  Iowa,  455,  23  N.  W.  921. 

And  under  Neb,  Code  Civ.  Proc.  1  82,  prorid- 
Ing  for  the  opening  of  the  judgments  obtained 
on  publication  within  Ave  years,  a  grantee  who 
held  title  prior  to  the  execution  of  a  trust  deed, 
and  conveyed  his  interest  by  qoltclalm  deed 
before  the  foreclosure,  cannot  have  the  decree 
opened  with  leave  to  file  an  answer,  as  be  bas 
no  Interest  In  the  subject  of  the  suit.  Powell 
v.  McDowell.  10  Neb.  424.  20  N.  W.  271. 

And  a  purchaser  will  be  denied  relief  from  a 
Judgment  on  confession  where  It  la  claimed  that 
[here  was  Irregularity  In  the  entry,  signing,  and 
docketing.    Packard  v.  Smith.  9  Wis.  184. 

A  subsequent  mortgagee  of  the  Judgment 
debtor  cannot  call  In  question  the  validity  of 
that  judgment  on  the  ground  of  lll^lity  of  the 
consideration,  where  the  Judgment  debtor  him- 
self could  not  file  a  bill  to  set  aside  a  judgment 
voluntarily  confessed.  Bhufelt  t.  Shnfelt,  9 
Paige,  137,  37  Am.  Dec.  881.  In  tbls  case  the. 
court  said  this  "was  an  Indirect  purchase  by 
a  stranger  to  the  transaction  of  the  privilege 
of  bringing  a  salt  In  this  court  to  set  aside  or 
overreach  this  Jui^ment  by  the  use  of  tbe  tes- 
timony of  the  party  sgalnst  whom  the  Judg- 
ment waa  recovered." 

On  an  application  by  a  party  who  was  not  a 
party  to  the  action,  but  whose  lands  were  af- 
fected by  Judgments  to  cancel  the  same,  and  who 
claimed  that  they  had  been  paid,  the  motion 
was  refused  on  the  grounds  that  It  was  not 
made  by  the  defendant,  nor  had  the  ptalntiff  any 
notice  of  the  application,  but  it  was  made  by  a 
party  who  had  no  equities  so  far  as  appeared  In 
the  case,  and  there  might  be  other  persons  who 
had  an  Interest  In  sustaining  the  Judgment.  Ra 
Ucers,  5  Robt.  643.  In  tbls  case  tbe  court 
said :  "Before  the  court  can  interfere  and  can- 
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whose  rights  are  not  at  all  affected  by  the 
judament  he  seeks  to  have  set  aside.  Fos- 
ter V.  M<msfu.lA,C  dL.  M.R.  Co.  146  V,  8. 
H8,  36  L.  ed.  899,  13  Sup.  Ct.  Rep.  28;  ^tna 
Ins.  Co.  V.  Aldrich,  38  Wis.  107;  Dreael'a 
Appeal,  0  Pa,  272;  Robinson  v.  Stevens,  63 
Vt  555,  22  All.  80;  Smith  v.  Sail,  69  Conn. 
051-665,  38  Atl.  386;  1  Black,  Judgm.  §§ 
317,  35!*.  This  is  merely  a  special  applica- 
tion of  the  wide  general  principle  that 
courts  will  act  only  in  behaJf  of  parties  who 
show  theinselvee  entitled  to  such  actdon. 
They  sit  to  vindicate  rights  at  the  instance 
of  parties  whose  rights  have  been  invaded, 
and  not  to  vindicate  mere  abstract  princi- 
ples of  justice  at  the  instance  of  anyone. 
In  the  case  at  bar  the  complaint,  as  fiiaally 
amended,  is  merely  a  petition  to  set  aside 
the  judgment  of  divorce  upon  equitable 
grounds;  and  it  shows  upon  its  face,  and 
without  the  aid  of  the  ^l^^i<Hi8  in  the 
plea  in  abatement,  that  the  plaintiffs  were 
strangers  to  the  judgment,  and  thai  their 
rights,  legal  or  equitable,  were  in  no  way 
affected  by  it.  There  are  no  facts  stated 
in  the  complaint  which  bring  the  plaintiffs 

eel  these  Judgments  the  application  Bbonlcl  be 
made  by  some  party  to  the  record  or  having 
Bome  interest  bused  upon  such  le^al  or  equitable 
considerations  as  the  court  can  recognize.  Cer- 
tainly, B  stranger  to  a  judgment  cannot  wltb 
any  propriety  aak  the  coart  to  vacate  or  order 
It  satisfied  witbout  furnishing  some  reason 
theretor.  If  this  Judgment  is  a  lien  upon  prop- 
erty held  by  Georgina  E.  Beers  she  must  by 
action  or  motloa  bring  before  the  court  all  those 
wl^o  are  or  may  be  Interested." 

A  grantee  cannot  have  vacated  a  Judgment 
on  coofeBSlou  given  hj  omsent  of  bis  grantor 
before  the  debt  was  due,  and  which  contains 
usury.    Black  v.  Pattison,  61  Ulss.  599. 

And  a  grantee  cannot  have  a  Judgment  of 
foreclosure  set  aside  on  the  ground  that  it  is 
ezeeasive.    Sumner  v.  Coleman,  20  Indu  486. 

And  where  several  persons  were  sued  as  mem- 
bers of  a  Joint-stock  company,  and  the  suit  was 
discontinued  as  to  B.,  one  of  the  defendants, 
and  Judgment  was  then  taken  against  all  the 
others,  upon  which  execution  was  subsequently 
Issued,  and  the  property  of  one  M.,  who  was  not 
a  party  to  the  suit,  taken  to  satisfy  tbe  same, 
It  was  held  that  M.  could  not,  by  a  bill  in  equity 
against  the  plalntllT  In  the  Judgment,  set  It 
aside  upon  tbe  ground  that  the  discontinuance 
of  the  suit  as  to  B.  was  a  discontinuance  as  to 
all  of  the  defendants.  Tbe  Judgment  cannot  be 
attacked  In  this  collateral  manner.  Haikley  v. 
Rand,  12  Cal.  275.  In  this  case  the  court  said 
that  If  he  Is  not  the  real  defendant,  and  tbe 
sheriff  levies  on  his  property,  the  sheriff  Is  re- 
sponsible In  an  action  at  taw,  and  there  la  no 
need  of  eqnitable  Interference. 

A  grantee  cannot  sue  to  set  aside  a  Judgment 
for  land  against  bis  grantor  and  In  favor  of  a 
person  who  had  possession  at  tbe  time  of  tbe 
deed,  although  the  Judgment  was  procured  by 
fraud.  Whitney  v.  Kelley,  94  Cal.  143,  15  L. 
R.  A.  813,  29  Pac.  624.  In  this  case  tbe  court 
said:  "They  had  neither  tbe  title,  tbe  posses- 
flion,  nor  the  right  of  possession  ;  and,  under 
BQch  circumstances,  tbelr  conveyance  to  plain- 
tiff carried  nothing  but  a  mere  naked  right  to 
bring  an  action  to  set  aside  a  Judgment  for  a 
fraud  practised  upon  them.  A  plaintiff  with 
aoch  a  right  baa  no  equity,  and  Is  not  entitled 
to  recognition  in  a  court  of  equity." 

But  under  Cal.  Code  Civ.  Proc.  i  478,  pro- 
viding that  the  court  may,  upon  sndi  terms  as 
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witJiin  any  of  the  recognized  exceptions  to 
the  general  rule  that  strango-a  to  a  judg- 
ment are  not  entitled  to  have  it  set  aside. 

The  mere  fact  that  tho  setting  aside  of  the 
judgment  would  be  an  advantage  to  the 
plaintifTs  is  not  enough.  They  must  show 
that  some  legal  or  equitable  right  of  theirs 
was  invaded  by  the  judgment,  before  they 
can  complain  of  the  refusal  of  the  court  to 
act  upon  their  petition  to  have  it  set  aside. 
The  court  below  baaed  its  judgment  in  this 
case  upon  two  grounds,  Ramely :  ( 1 )  The 
want  of  jurisdiction  over  the  defendant;  (2) 
the  want  of  interest  in  the  plaintiffs.  !Even 
if  the  court  erred  as  to  the  first  ground,  the 
second  ground  is  sufBcient  to  justify  the 
judgment.  In  this  view  of  the  case,  it  be- 
comes unnecessary  to  decide  whether  the 
court  erred  in  denying  the  motion  to  strike 
ou^  or  in  overruling  the  demurrer  to  the 
plea  in  abatement,  and  about  these  matters 
we  express  no  opinion. 
TAere  it  no  error. 

The  other  Judges  concur. 


may  be  Just,  relieve  a  party  or  his  legal  repre- 

eentatives  from  a  Judgment,  order,  or  other  pro- 
ceeding taken  against  blm  through  his  mistake. 
Inadvertence,  surprise,  or  excusable  neglect,  tbe 
grantees  of  land  which  Is  the  subject-matter 
of  an  action  are  tbe  legal  representatives  of 
the  grantor  within  the  meaning  of  this  section, 
and  are  entitled,  on  such  terms  as  may  be  just, 
to  be  relieved  from  a  default  taken  against  him 
through  tbelr  mistake,  inadvertence,  Burprlae, 
or  excusable  neglect.  Plnmmer  t.  Brown,  64 
Cal.  421),  1  Pac.  703. 

So,  under  Cal.  Code  Civ.  Proc.  I  478,  a  pur- 
chaser after  tbe  rendition  of  a  Judgment  by 
publication  against  his  grantor  made  without 
Jurisdiction  is  entitled  to  have  the  Judgltaeot  set 
aside,  as  the  grantee  Is  tbe  legal  representative 
of  the  defendant.  People  v.  Mullan,  65  ClU. 
396,  4  Pac.  348. 

And  where  Judgment  Is  taken  against  defend- 
ants in  an  action  to  enforce  laborers'  liens 
against  mining  property,  the  defendants  con- 
vey the  property  and  appeal,  and  after  a  re- 
versal upon  appeal  another  judgment  Is  ren- 
dered against  tbe  same  defendants  by  default, 
the  grantee  of  the  property  may  move  to  set 
aside  the  Judgment  on  the  grounds  of  mistake 
or  exaisable  neglect  In  falling  to  plead,  un- 
der j  473,  Cal.  Code  Civ.  Proc.  Malone  v.  Big 
Flat  Gravel  Min.  Co.  03  Cal.  384,  28  Pac.  1063. 

But  where  lands  were  conveyed  by  the  de- 
fendant before  an  action  by  the  state  to  fore- 
close a  certificate  of  purchase,  the  grantee  of 
the  defendant,  not  baving  recorded  his  deed  for 
twelve  years  from  tbe  date  of  tbe  judgment, 
during  which  time  part  of  the  lands  had  been 
sold  to  othu*  parties.  Is  not  entitled  to  a  motion 
to  set  aside  and  vacate  tbe  Judgment  under  I 
473,  Cfll.  Code  Civ.  Proc.  on  the  ground  that 
publication  service  was  void  against  the  defend- 
ant where  tbe  Judgment  was  not  void  on  Its 
face.  The  grantee  will  be  left  to  his  remedy 
by  an  equitable  action  to  vacate  the  Judgment. 
People  V.  Thomas,  101  Cal.  571,  36  Pac.  9. 

A  judgment  absolutely  void  for  want  of  Juris- 
diction appearing  on  Its  face  may  be  set  aside 
on  the  motion  of  any  person  who,  although  not 
a  party  to  tbe  action,  has  an  Interest  in  tbe 
property  upon  which  it  Is  a  cloud.  Such  a  mo- 
tion Is  not,  strictly  speaking,  a  proceeding  In 
the  action,  bnt  an  eppllcatloo  to  have  the 
records  parged  of  an  unauthorised  and  Illegal 
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entry.  UueUer  t.  Belmer,  46  Hlnn.  814,  48 
N.  W.  1130.  But  Id  this  ease  It  was  held  that 
th«  motion  should  be  denied,  aa  the  moving 
party  had  a  pmdlng  action  agalnit  the  pur- 
chaser at  execution  sale,  where  the  same  ques- 
tion was  at  Issue. 

In  an  action  ot  ejectmoit  the  plaintiff  filed 
a  Ht  pendeiut;  the  deteodant  ssfced  afflrmatlTe 
relief  and  obtained  Judgment.  A  grantee  of 
plaintiff  taking  title  after  suit  moved  to  set 
the  Judgment  aside,  and  to  be  allowed  to  pros- 
ecute the  suit  as  substituted  plaintiff.  It  was 
held  that  under  Cal..  prac.  act,  I  68,  authorlz* 
ing  the  court  to  relieve  a  party  or  his  legal 
representatives  from  a  Judgment  taken  against 
him  through  bis  mistake,  Inadvertence,  surprise, 
or  excusable  neglect,  that  the  grantee  could 
only  be  beard  as  the  plaintiff  might  ttave  been 
heard,  and  the  defendants  could  resist  the  ap- 
plication on  any  ground  available  against  the 
plaintiff.    Corwin  v.  Benaley,  48  Cal.  253. 

Where  no  showing  was  made  In  court  that  an 
action  was  pending  for  the  posbesslon  of  mining 
property  for  seven  and  one-half  years,  and  then 
a  iDbstltuted  copy  of  sommona  was  filed  as  a 
record,  and  a  judgment  of  default  taken  quiet- 
ing title  In  plaintiffs  as  against  defendants  and 
their  successors  In  interest.  It  was  held  that  a 
person  who  was  not  a  party  to  the  action,  but 
the  real  party  In  Interest  at  the  time  the  Judg- 
ment waa  obtained,  could  move  to  have  the 
same  vacated  and  set  aside.  This  was  under 
S.  D.  Comp.  Laws,  S  4881,  providing  that  upon 
a  transfer  by  a  defendant  of  bis  Interest  In  the 
subject  of  an  action  the  same  may  proceed  In 
the  name  of  the  original  parties,  or  the  court 
may  allow  the  transferee  to  be  substituted. 
Brettelt  v.  Deffebach,  6  8.  D.  21.  SO  N.  W. 
167,  173.  In  this  case  the  conrt  said  that,  aa 
an  oiScer  Is  prohibited  from  serving  summons 
when  be  1b  a  pai'cy  to  the  action,  the  same  prin- 
ciple should  apply  as  In  proving  the  substitu- 
tion of  a  summons  by  a  private  person  who  is 
a  party ;  end  the  question  can  be  raised  on 
motion  to  vacate  and  set  aside  a  Judgment  by 
'default.. 

And  under  Utah  Comp.  Laws  1888,  I  3256, 
providing  that  the  court  may,  upon  such  terms 
as  may  be  Just,  relieve  a  party  or  bis  legal 
representatives  from  a  Judgment,  order,  or  other 
proceeding  taken  against  blm  through  his  mis- 
take. Inadvertence,  surprise,  or  excusable  neg- 
lect, a  party  who  has  succeeded  to  the  Interest 
of  the  defendant  may  apply  to  set  aside  a  Judg- 
ment on  the  ground  of  excusable  neglect,  where 
the  real  defendant  and  his  counsel  were  absent 
on  account  of  a  misunderstanding  between 
counsel,  and  a  Judgment  was  given  against  the 
deteodant.  Thomas  T.  Morris,  8  Utah,  284,  31 
Pac.  446. 

A  Judgment  may  be  set  atid«  upon  the  motion 
of  a  person  not  a  party  to  the  suit  when  such 
person,  after  the  commencement  of  the  suit, 
has  acquired  righis  in  the  subjeiif-macter  there- 
of, for  the  protection  of  which  it  is  necessnry 
that  he  should  be  made  a  party  and  have  an  op- 
portunity to  Interpose  a  defense  after  the  entry 
flf  said  Judsment.  Ladd  v.  WlUett,  22  N.  Y. 
Week.  Dig.  521.  This  was  under  a  liberal  con- 
struction of  Code  Civ.  Proc.  IS  723,  724,  1282, 
providing  for  vacating  a  Judgment. 

XIII.  Application  b]f  creditors  seeking  relief. 

It  seems  that  creditors  may  have  relief  from 
judgments  obtained  with  Intent  to  defraud  their 
rights.  This  note  Is  not  Intended  to  include 
that  clnsa  of  cases. 

There  is  some  conflict  of  authority  as  to  the 
creditor's  rlgbt  to  have  a  judgment  set  aside  or 
vacated  for  errors  or  irregularities  that  might 
b*"  Nvallahle  to  a  party  to  the  record.  This  la 
controlled  to  some  extent  by  the  posltitm  of 
64L.  R.  A. 


the  assailing  party,  the  error  complained  of, 
and  the  view  taken  1^  the  courts  In  the  stats 
where  the  relief  is  aooght.   In  some  esses  It 

Is  controlled  by  a  liberal  or  strict  Interpretation 
of  the  Code  or  statute.  The  facta  In  the  differ- 
ent cases  will  be  found  In  the  appropriate  sub- 
division,  but  the  cases  are  gnmped  here  In  «• 
der  to  obtain  a  comparative  view  of  all  the 
cases  where  relief  was  sought  by  creditors. 

In  the  following  cases  It  was  held  that  Judg- 
ment creditors,  not  parties  to  the  record,  may 
obtain  relief  on  application  to  set  aside,  T•cat^ 
or  annul  jodgments : 

Prom  a  Judgment  on  confession  on  accooot 
of  defective  statement  of  debt  or  Irregularity, 
How  V.  Dorscbelmer,  31  Mo.  S49 ;  Bryant  r. 
Harding,  29  Mo.  347;  Wood  v.  Mitchell.  53 
llun,  431,  6  N.  Y.  Supp.  232 ;  Cfaappel  v.  Chap- 
pel,  12  N.  Y.  215,  64  Am.  Dec.  496 :  Bonnell  r. 
Henry,  13  How.  Pr.  142 :  Wlnnebrenner  v.  Ed- 
gerton,  80  Barb.  185 ;  Dunham  v.  Waterman, 
17  N.  Y.  9,  72  Am.  Dec.  406,  6  Abb.  Pr.  337: 
Lawless  V.  Hacbett,  16  Johns.  149;  Flour  City 
Bank  T.  Doty,  11  N.  Y.  Civ.  Proe.  Rep.  141; 
Bernard  v.  Douglas,  10  Iowa,  870. 

So  where  the  defendant  was  dead.  Ullnor 
V.  Wllnot,  9  N.  J.  L.  93. 

From  a  judgment  against  an  administrator. 
O'Keefe  v.  Foster,  5  Wyo.  343.  40  Pac.  S» 
(demand  Insufficient). 

But  It  was  held  in  the  following  cases  thit 
creditors  were  not  entitled  to  relief: 

From  Judgments  on  confession.  Cassem  v. 
Brown,  74  III.  App.  340  (judgment  confessed 
by  one  partner)  ;  Martin  v.  Judd,  60  111.  T8 
(irregularity)  ;  Kello^r  v-  Keith.  4  111.  App. 
386  (Irregularity)  :  Adam  v.  Arnold,  86  111.  la 
(excessive)  ;  Walton  v.  Walton,  80  N.  C.  28 
(not  excessive)  ;  Usxle  V.  Vinson,  111  N.  C. 
138,  in  a.  E.  6  (affldavit  and  statement) ; 
Drexel's  Appeal,  6  Fa.  272  (by  president  of  cor- 
poration). 

And  relief  was  denied  In  Gere  v.  Gundlacb.  8T 
Barb.  18  (judgment  premature) ;  Simpson  v. 
Burch,  4  Hun.  315  (question  of  Jurisdiction) ; 
Mahan  v.  Cavender,  77  Ga.  118  (usury)  ;  Wal- 
ton V.  Walton,  80  N.  C.  26  (Judgment  on  sale 
bond  was  regular)  ;  Pierce  v.  East  Greenwich 
Probate  Ct.  10  B.  I.  472,  34  AtL  092  (creditor 
estopped) . 

XIV.  Apptfcatton  fiy  other  ptraons. 

The  general  rule  is  laid  down  that  strangers 
cannot  have  Judgments  vacated,  annulled,  or  Kt 
aside.  Murchlson  V,  White,  54  Tex.  78  :  Smith 
V.  Newbern,  73  N.  0.  303:  Covey  T.  Wheeler, 
23  Pa.  Co.  Ct  4ftT  (Judgment  confessed  by 
"trustee"), 

And  the  same  was  said  to  be  the  rule  In  Har- 
din V.  I.«e,  51  Mo.  241 ;  Walton  v.  Walton,  80 
N.  C.  26 :  Cloud  V.  Ki  Dorado  County.  12  Cal. 
128,  73  Am.  Dee.  B26. 

And  the  same  was  held  where  the  eomplaln- 
Ing  party  had  no  interest.  Mayes  v.  Woodall, 
35  Tex.  087. 

And  where  he  had  not  first  obtained  leave. 
Berry  v.  Atty.  Gen.  19  L.  J.  Ch.  N.  8.  232.  3 
Macn.  &  G.  16,  1  Hall  &  Tw.  520. 

The  superior  court  hns  no  power  to  set  aside 
a  Judgment  once  rendered,  upon  the  motion  of 
a  Btranger  to  the  original  ccuse.  and  to  order 
BUi.'h  stranger  to  be  made  a  party  thereto,  under 
N.  C.  Code  Civ.  Proc.  I  133,  providing  that  ths 
Judge  may,  in  his  discretion,  at  any  time  with- 
in one  year  after  notice  thereof,  relieve  a  party 
from  a  Judpraeut,  order,  or  other  proceed'ng 
taken  against  blm  through  his  mistake.  Inad- 
vertence, surprise,  or  excusable  select.  Smith 
V.  Newhem.  73  N.  C.  308. 

Where  the  order  for  snbatltnted  serriee  Is 
not  warranted  by  the  atatnte  opon  the  erldepct 
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4>ro<laced,  snd  th«  copy  of  the  snminons  was  de- 
livered Id  not  lesB  than  twenty  days  before 
Judgment,  another  creditor  cannot  take  advan- 
tage of  the  Irregular  and  void  serrlce.  Uere 
T.  Gnndlacb,  67  Barb.  13. 

A  motion  by  a  stranger  to  set  aside  a  decree 
^oes  not  keep  tbe  cause  pending,  so  aa  to  allow 
other  parties  to  Intervene,  before  such  motion 
Is  overruled.  Stern  v.  Willoughby,  78  111.  App. 
491,  Affirmed  In  179  111.  31,  33  E.  1VA4  ; 
Ko  sen  berg  v.  Stern,  77  111.  App.  248,  Affirmed 
la  177  III.  487,  53  N.  B.  78. 

XV.  Summary. 

It  Is  difficult  to  summarize  the  law  In  regard 
to  practice  In  matters  of  obtaining  relief  by 
third  parties  by  motion  to  set  aside,  vacate,  and 
-annul  Judgments.  The  dlfflcuity  arises  from 
the  dfffereuce  In  the  enrom  complained  of  and 


tbe  status  of  tbe  complaining  party  and  the 
local  practice  under  tbe  Code  or  statute  of  eacb 
state.  It  may,  however,  be  said,  as  a  general 
proposition,  that  a  stranger  to  the  record  is 
not,  in  the  absence  of  a  Code  provision,  entitled 
to  relief  by  vacating  a  Judgment.  The  weight 
uf  authority  follows  this  rule  In  matters  of  di- 
vorce, and  where  the  objection  Is  for  usury,  and 
whure  applications  for  relief  were  made  by  sure- 
ties and  guarantors  and  grantees  and  mortga- 
gees, and  in  matters  of  aes-gnment  for  cred- 
itors, and  forecioBurea.  Where  Judgment  Is 
taken  against  a  party  who  is  dead  at  the  time 
of  the  Judgment,  It  seems  the  weight  of  author- 
ity is  In  favor  of  granting  relief.  Where  ob- 
jection Is  made  against  Judgments  entered  on 
confession  there  Is  a  conflict  of  authority.  Tbe 
rule  In  New  York  la  In  favor  of  granting  re- 
list L  T. 
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William  M.  SMITH,  A.ppt., 

V. 

CAPITAL  OAS  COMPANY,  Betpt. 

(182  Cftl.  209.) 

A  enmpanr  reanlrcd  bx  statute  to 

fnrtilsh  gum  to  persons  fvithln  m  cer- 
tain distance  from  Its  mains  may  re- 
fuse to  do  so  unless  tbe  customer  agrees  to 
pay  a  reasonable  rent  for  a  meter,  where  the 
value  of  gas  required  by  him  will  not  amount 
to  one  sixth  of  such  reasonable  rent,  although 
other  cunaumers  are  not  charged  such  rent, 
where  it  does  not  appear  that  any  other  con- 
sumer falls  to  consnme  gas  enough  to  pay 
the  meter  rent. 

(March  13, 1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Sacramento 
'County  in  favor  of  defendant  in  an  action 
brought  to  recover  the  statutory  penalty  for 
refusal  to  furnish  gns.  Affirmed. 

The  facts  are  stated  in  the  Commission- 
-er's  opinion. 

Meaara.  Shlnn  A  Catlln,  for  appellant: 
The   statute  expresaly  required  the  fur- 
nishing of  the  gua.    Similar  statutes  have 
been  universally  sustained. 

Mciera  v.  Metropolitan  Oaalight  Co.  11 
Daly,  119;  Jones  v.  Rochester  Gas  i  Electric 
Co.  7  Ajip.  Div.  465,  39  N.  Y.  Supp.  1105, 
158  N.  Y.  678,  52  N.  E.  1124;  Capital  Gaa 
Co.  V.  Tovpg.  109  Cal.  144,  29  L.  R.  A.  463, 
41  Pac.  869. 

The  defendant  arbitrarily  discriminated 
against  the  phiintitT  when  it  demanded  that 
he  should  furnieh  a  meter  or  agree  to  pay 
meter  rent. 

A  gas  compnny  is  a  corporation  of  a  pub- 
lic nature,  and  must  supply  gaa  under  regu- 
lations which  are  uniform  and  certain. 

OucnxboTO  Oaalight  Co.  v.  fJildebrand,  19 
Ky.  L.  Rep.  983,  42  S.  W.  351 ;  Baugen  v. 
Albina  Light  ^  Water  Co.  21  Or.  411,  14 


Note. — For  an  earlier  rase  In  this  series  as  to 
rlf!ht  of  gas  company  to  charge^  rent  for  meter, 
«ee  t^ulsTllle  Oas  Co.  T.  Dolaney  (Kj.)  86  L.  B. 
A.  125. 
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L.  R.  A.  424,  28  Pac.  244;  Bath  Gaalight 
Co.  V.  Claffy,  5(i  X.  Y.  S.  K.  426,  26  N.  Y. 
Supp.  287;  Portland- Natural  Gaa  d  Oil  Co. 
V.  Utate  ex  rel.  Keen,  135  Ind.  54,  21  L.  R. 

A.  639,  34  N.  E.  818;  Coy  v.  Indianapolia 
Gas  Co.  146  Ind.  655.  36  L.  R.  A.  536,  46 
N.  E.  17. 

It  was  the  duty  of  the  defendant  to  fur- 
nish a  meter.  Such  was  its  uniform  cus- 
tom and  regulation,  and  such  was  its  pri- 
mary oMigation. 

Loviaville  Oaa  Co.  v.  Dulaney,  100  Ky. 
405,  36  L.  R.  A.  125,  38  S.  W.  703;  Spring 
Valley  Watencork$  v.  San  Pranciaco,  82 
Cal.  230,  0  R.  A.  750,  22  Pac.  910,  1046; 
State,  Red  Star  Line  8.  S.  Co.  Proaecutora, 
V.  Jersey  City,  45  N.  J.  L.  240;  Capital  Gaa 
d  FAcctfic  Light  Co.  v.  Gaines,  20  Ky.  L. 
Rep.  1464,  40  S.  W.  462;  Chouteau  v.  8t. 
Louis  Gaslight  Co.  47  Mo.  App.  326;  Shef- 
field Watervjorkt  Co.  V.  CarteTf  L.  R.  8  Q. 

B.  Div.  (132. 

On  petition  for  rehearing. 
The  complaint  alleged  every  fact  specified 
by  the  section,  upon  which  the  liability  of 
the  defenilant  depended. 

Plaintiff's  position  was  in  no  wise  excep- 
tional. The  court  does  not  find  that  it  was 
exceptional.  The  opinion,  however,  decides 
that  plaintiff  should  allege  and  prove  that 
his  position  was  not  exceptional.  A  com- 
plaint should  contain  only  facts  sufficient 
to  constitute  a  cause  of  action.  Where  a 
plaintiff  counts  upon  a  statutory  cause  of 
action,  he  need  allege  only  the  nets  which 
bring  him  within  the  statute. 

Sirmcrs  v.  Eisen,  54  Cal.  418;  Munaon 
V.  Boiccn,  80  Cal.  572,  22  Pac  253;  Jaffe 
V  lAlienthah  86  Cal.  91.  24  Pac.  835;  Wood- 
roof  V.  Hotces,  88  Cal.  184,  26  Pac  111. 

A  corporntiim  engaged  in  furnishing  gas 
to  the  inhabitants  of  a  city  is  a  corpoRation 
of  a  piilOic  nature.  It  may  be  compelled 
to  furnish  gaa  by  writ  of  mandate,  and  must 
supply  gas  under  i-egulations  which  are  uni- 
form and  certain. 

Otcenaboro  Oaalight  Co.  v.  Hildebrand,  19 
Kv.  L.  Rep.  983,  42  8.  W.  351 ;  Baugen  t. 
Albina  Light  <£  Water  Co.  21  Or.  411.  U 
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L.  R.  A.  424,  28  Pac.  244;  Bath  Gaslight 
Co.  V.  CZaffy,  5fl  N.  Y.  S.  R.  426,  26  N.  Y. 
Supp.  287 ;  Portland  Natural  Gas  d  Oil  Co. 
V.  Utate  ea  tel.  Keen,  135  Ind.  S4,  21  L. 
R.  A.  639,  34  N.  E.  818;  Coy  v.  Indianapolis 
Oas  Co.  146  lad.  655,  36  L.  R.  A.  535,  46 
N.  E.  17. 

The  defendant  could  easily  have  made  a 
rate  for  those  who  used  a  minimum  quan- 
tity of  ga»,  90  aa  to  provide  for  the  expenses 
of  meters,  etc. 

State  ea  rel.  Weise  t.  Bedalia  Gaslight 
Co.  34  Mo.  App.  501. 

This  the  defendant  did  not  choose  to  do, 
because  it  desired  to  reserve,  if  possible,  the 
ri^t  to  discriminate. 

By  refusing  gas  to  those  who  patronized 
the  South  Yuba  Company,  and  allowing  its 
own  customers  to  retain  meters  and  gas 
without  any  charge  excepting  the  regular 
rate  of  $2.50  per  uiousand  feet,  the  defend- 
ant exercised  a  powerful  inducement  for 
custom,  and  thereby  could  drive  the  South 
Yiiba  Company  out  of  bueineas  in  Sacra- 
mento. 

Messrs.  Devlin  A  Devliu,  for  respond- 
ent: 

If  the  statute  requires  the  ^s  company 
to  supply  a  meter,  put  in  service  pipes,  ex- 
amine the  same,  be  responsible  for  damages 
done  by  gas  escaping,  etc.,  and  does  not  au- 
thorize it  to  collect  a  fair  rent  for  the  use 
of  its  appliances  and  apparatus  and  for 
labor  in  this  behalf,  then  the  law  is  uncon- 
stitutional, as  it  is  depriving  a  person  of 
his  prmerty  without  due  process  of  law  and 
without  just  compensation. 

Railroad  Tax  Cases,  13  Fed.  722;  Santa 
Clara  County  v.  Southern  P.  R.  Co.  118  U. 
8.  394,  30  L.  ed.  118,  6  Sup.  Ct.  Rep.  1132; 
Yick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  1064;  Bmyth  v. 
Ames,  169  V.  S.  406,  42  L.  ed.  819,  18  Sup. 
Ct.  Rep.  41S. 

The  company  was  not  obli^ted,  either  di- 
rectly or  indirectly,  to  furmsh  a  meter. 

Ferguson  v.  Metropolitan  Gaslight  Co.  37 
How.  Pr.  18!);  Sheffield  Watertoorks  Co. 
V.  Bingham,  L.  R.  25  Ch.  Div.  443. 

The  law  does  not  compel  any  person  or 
corporation  engaged  in  a  business  to  con- 
duct the  same  at  a  loss,  but  such  would  be 
the  effect  if  the  company  was  required  to 
furnish  meters  to  tho^e  who  would  not  pay 
it  a  fair  return  for  the  expense  which  it  in- 
curred and  the  detriment  it  suffered  in  the 
matter. 

State  ex  rcl.  Weise  v.  Sedalia  Gaslight  Co. 
34  Mo.  App.  501;  Louimnlle  Gas  Co.  v.  Du- 
latiey,  100  Ky.  405,  36  L.  R.  A.  126.  38  S. 
W.  703 ;  Silkman  v.  Yonkara  Water  Oomrs. 
182  N.  Y.  327.  37  L.  R.  A.  827,  46  N.  E. 
612. 

More  than  two  years  prior  to  the  filing 
of  the  complaint  plaintiff  caused  the  prem- 
isea  to  be  wired  for  the  furnishing  of  elec- 
tric light,  and  suitable  fixtures  and  appli- 
ances to  be  arranged  therefor;  and  during 
the  two  years  last  past  the  plaintiff  has 
used  electric  light  of  a  company  other  than 
this  defendant  for  the  purpose  of  lighting 
the  said  place.  The  company  was  justified 
in  refusing  to  supply  gas  to  the  defendant. 
64  L.  R.  A. 


Fleming  v.  Montgomery  lAgkt  Co.  100 
Ala.  657.  13  So.  618. 

Smitl^  C,  filed  the  following  (^inim: 
The  suit  was  brought  to  recover  4^  the 
defendant  liquidated  damages  amounting  to 
$1,300,  alleged  to  be  due  under  the  provi- 
sions of  §  629  of  the  Civil  Code,  for  refusal 
to  furnish  gas  to  the  plaintill.  The  jud;,'- 
mont  was  for  the  defendant,  and  the  plain- 
tiff appeals.  The  provision  of  the  Code  in 
question  is  that^  "upon  the  applicati<m  in 
writing  of  the  owner  or  occupant  of  any 
building  or  premises  distant  not  more  than 
100  feet  from  any  main  of  the  corporation 
.  .  .  tile  corporation  must  supply  gas  aa 
required  for  such  building  or  premises," 
etc.;  and,  further,  that  "if,  for  the  apace 
of  ten  days  after  such  application,  the  cor- 
poration refuses  or  neglects  to  supply  the 
gas  required,  it  must  pay  to  Uie  applicant 
the  sum  of  $50  as  liquidated  damages,  and 
$5  a  day  as  liquidated  damages  for  every 
day  such  refusal  or  neglect  continues  there- 
after." The  case  as  presented  by  the  find- 
ings is  as  follows:  The  defendant  is  a  cor- 
poration engaged  in  supplying  the  cit^  of 
Sacramento  with  gas,  and  Uie  plaintiff  is 
an  occupant  of  premises  witliin  100  feet  of 
one  of  its  mains.  September  22,  1898,  the 
plaintiff  served  on  the  defendant  a  written 
notice,  which  (omitting  date,  address,  and 
signature }  was  as  follows ;  "You  will 
please  immediately  supply  me  with  gas  for 
the  premises  occupied  by  me,"  etc.  (ciescrib- 
ing  them).  Tlie  defendant,  in  reply,  within 
ten  days  thereafter  "notified  plaintiff  that 
it  would  supply  plaintiff  with  gas  for  said 
building  and  premises  if  plaintiff  would  fur- 
nish a  meter,  or  agree  to  pay  defendant  5ft 
cents  per  month  as  rpnt  for  a  meter;"  and 
"plaintiff  refused  to  furnish  a  meter,  or  to 
pay  said  rent  to  the  defendant."  The  rent 
demanded  was  found  by  the  court  to  be 
"fair  and  equitable,"  representing  tbe 
monthly  cost  of  the  meter  to  the  defendant 
for  care,  labor,  interest  on  investment,  etc. 
But  it  is  found  that  the  d^endant  had  no 
rule  requiring  payment  of  rent  for  meters, 
nor  did  it  charge  its  other  customers  th«-e- 
for.  The  defendant,  it  seems,  had,  prior  to 
September  8,  1898,  been  supplying  plain- 
tifr  with  gas;  but  the  plaintiff,  during  ths 
year  preceding  that  date,  had  used  electrical 
lights  mainly,  and  almost  exclusively,  and 
the  total  amount  of  gas  used  on  the  prem- 
ise amounted  only  to  the  value  of  $1J5: 
and  the  defendant  on  that  date  had  removed 
the  meter,  thereby  depriving  the  plaintiff  of 
gas.  It  is  found,  in  a  passage  following  tbe 
statement  ot  the  above  facts  and  the  writ- 
ten notice,  that  "said  gas"  was  and  is  nw- 
essary  for  the  plaintiff's  use  on  the  prns- 
ises  in  question;  but,  unless  this  expression 
be  constru&l  as  referring  to  the  gas  osed 
prior  to  September  8,  1898,  it  does  not  ap- 
pear how  much  or  what  gas  was  needed. 

There  c&n  be  no  doubC  I  think,  of  tbe 
right  of  gas  companies  ordinarily  to  cbar^ 
rent  fw  meters.  Civil  Code,  S  632;  Shea- 
ard  V.  Citigrn^  Wattr  Co.  90  Cal.  641, 
Pac.  439.  But  the  point  Is  jnade  by  tbe 
appellant  that  in  charging  him  wilh  nicb 
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rent  when  other  consumers  were  not  re- 
quired to  pay  it  "Uie  defendant  arbitrarily 
diacriraiiiated  acainst  the  plaintiff."  But  I 
do  not  think  this  is  the  case.  Ordinarily, 
compemiation  for  the  meter  is  received  from 
the  return  for  the  gas  consumed.  But  here 
the  value  of  the  gas  consumed  during  the 
year  preceding  the  removal  of  the  meter  was 
not  equal  to  a  sixth  part  of  the  annual  ex- 
pense of  the  meter.  The  plaintilF's  written 
demand  did  not  specify,  even  in  a  general 
way,  the  amount  of  gas  required,  or  even 
that  he  required  more  gas  than  he  had  been 
in  the  liabit  of  using  {Andretca  v.  North 
River  Electric  Light  d  Potcer  Co.  23  Misc. 
S12,  51  N.  Y.  Supp.  872),  and  the  defend- 
ant was  quite  justified  in  supposing  that  he 
required  no  more  (Code  Civ.  Proc.  9  1863; 
I  Greenl.  Ev.  §  41).  A  "state  of  mind  once 
proved  to  exist  is  presumed  to  remain  un- 
changed until  the  contraiy  appears."  1 
Greenl.  Ev.  §  42.  The  case,  therefore,  stands 
as  though  the  plaintilF's  demand  had  been 
simply  for  the  restoration  of  the  status 
quo,  i.  e.,  for  the  use  of  the  quantity  of  gas 
he  had  been  using.  The  plaintilf's  case  was, 
therefore,  altogether  exceptional,  and,  we 
may  assume,  unique;  for  there  is  neither 
finding  nor  allegation  that  there  were  any 
others  in  the  same  cat^;ory,  and,  if  none, 
then  there  was  no  discrimination;  and  if 
there  were  any  such,  itdevolvedon  the  plain- 
tiff to  ftllef^e  and  to  prove  it;  for.  to  render 
one  liable  for  a  penalty,  every  material  fact 
necessary  to  bring  the  case  within  the  stat- 
ute must  bo  ftffirmativelv  shown,  Conly  v. 
Clay,  90  Hun,  20,  35  N.  Y.  Supp.  521 ;  Hard- 
trick  V.  Vermont  Teleph.  d  Teleg.  Co.  70 
Vt  180,  40  Atl.  169. 

The  defsndant  was  justified,  then,  in  noti- 
fying the  plaintiff  that  he  would  be  charged 
with  rent  for  the  meter  if  supplif^i  by  the 
company,  and  the  plaintiff's  refusal  to  agree 
to  tnis  was  its  snflTicient  justification  in  re- 
fusing to  furnish  gas.  I  advise  that  the 
judgment  be  affirmed. 

We  concur:    Qraj,  C;  Cooper,  C 

Per  Curiam  t 

For  the  reasons  gii'en  in  the  forgoing 
opinion,  the  judgment  ia  affirmed. 

R^earing  denied. 


J.  A.  VAN  HARIilNOEN,  Appt., 
o. 

J.  B.  1X)YLE,  Auditor  of  Tuolumne  County, 
Reapt. 

(  Cal  > 

1.    ThM  itortlon  of  n  atntnte  proTldlns 
fnr  connir  prlntlnar,  which  reqairea  the 

Note. — While  there  do  sot  seem  to  be  any 
decisions  closely  similar  to  the  above  In  resp-ect 
to  the  facts  Involved,  the  Reneral  question  of 
equal  privileges  and  Immunities  of  citizens  un- 
der the  Constitution  Is  considered  In  a  noti;  to 
IiOolBvllle  Safety  Vault  A  T.  Co.  v.  Loulr/lle 
*  N.  B.  Co.  (Kr.)  14  L.  B.  A.  679. 
ML.  R.  A. 


supervisors  to  fix  the  price  and  allow  the  pro- 
curement of  the  needed  amount  and  certlBca- 
tlon  of  the  bill  to  the  board,  is  separable  from 
the  part  which  prohibits  the  eUipioyment  for 
the  purpose  of  a  paper  established  less  than 
a  stated  time,  and  may  be  upheld,  althongb 
the  latter  part  Is  uacoastltutlonal. 
Si.  A  atatate  problbitlnv  tbe  lettlav  of 
pnlillc  prlntlDK  to  papers  whlcli  bave 
been  eatal>ll«hed  leas  tban  a  year  vio- 
lates the  constitotlonal  provisions  that  all 
laws  of  a  general  nature  shall  have  a  onlform 
operation,  and  that  no  cltlsen  shall  be  grant- 
ed privileges  which  upon  the  same  termg 
•hall  not  be  granted  to  all  eltlxens. 

(August  24,  1801.)  ' 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Tuolumne  Coun- 
ty in  favor  of  defendant  in  a  suit  to  enjoin 
the  drawing  of  a  warrant  to  pay  »  daim  for 
county  printing.  Affirmed, 

The  facts  are  stated  in  the  Conunission- 
er's  opinion. 

ilr.  J.  B.  Cnrtiu,  for  appelant: 
A  newspaper  when  not  published  one  year 
does  not  stand  upon  the  "same  terms"  in 
relation  to  the  law  as  does  a  newspaper 
which  has  been  published  for  one  year. 

To  treat  one  man  difTerently  from  another 
man^ — to  deny  one  man  a  privilege  extended 
to  another  man — is  not  partiality.  It  may 
be  a  just  discrimination.  To  constitute  par- 
tiality and  the  invidious  discrimination 
against  which  the  Constitution  aims,  tlie  de- 
nial to  another  of  what  is  given  to  one  must 
be  made  upon  substantially  the  same  facts, 
or,  to  express  the  idea  difTerently,  the  denial 
must  be  of  the  same  claim  before  accorded. 

People  ex  rcl.  Smith  v.  Twelfth  Dist. 
Judge,  17  Cal.  55(i;  Hellman  v.  Shoulters, 
114  Cal.  147,  44  Pac.  015,  45  Pac.  1057; 
ltd  Madtra  Irrig.  Dist.  Bonds,  92  Cal.  300, 
14  L.  R.  A.  755,  28  Pac  272,  075;  Fortain 
V.  Smith.  114  Cul.  497,  40  Pac.  381. 
'  Messrs.  F.  W.  Street  and  F.  P.  Otis, 
for  respondent : 

The  statute  is  class  legislation,  and  grants 
special  privileges  to  those  who  have  been 
engaged  in  the  newspaper  business  in  any 
county  for  the  period  of  more  than  one  year. 

The  classification  is  not  founded  upon  dif- 
ferences defined  by  the  C<nistitution,  or  nat- 
ural, or  which  will  suggest  a  reason  which 
might  naturally  be  held  to  justify  the  diver- 
sity of  legislation. 

Johnson  v.  (Jvodyear  Min.  Co.  127  Cal. 
4,  47  L.  R.  A.  ^36,  59  Pac.  304;  Lassen 
County  V.  Cone,  72  Cal.  387,  14  Pac.  100; 
lil'the  V,  McClung,  172  U.  S.  239,  43  L.  ed. 
432,  19  Sup.  Ct.  Rep.  165;  State  em  rel 
Jloadley  v.  Ittsurance  Comra.  37  Fla.  664, 
33  L.  R.  A.  288,  20  So.  772;  Maynard  v. 
Oranite  .SVnic  Provident  Aaao.  34  C.  C.  A. 
438,  92  Fed.  435. 

CMpman,  C,  filed  the  following  opin- 
ion : 

Action  to  restrain  defendant,  as  auditor 
of  Tuolumne  county,  from  drawing  a  war- 
rant to  pay  the  claim  of  one  Richardson  for 
printing  the  delinquent  tax  list  for  the  year 
1808  in  a  newspaper  called  the  "Mother 
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Lode."  The  court  found  that  Richardion 
was  the  proprietor  of  the  paper  on  May  27, 
1890,  and  that  the  tax  collector  of  the  coun- 
ty on  that  day  caused  the  delinquent  tax 
list  for  the  year  1898  to  be  published  in 
said  paper  for  the  period  required  by  law. 
The  list  was  duly  published,  and  the  bill 
ffK*  the  work  was  allowed  and  ordered  paid 
by  the  supervisors.  The  said  newspaper 
was  first  printed  in  said  county  on  January 
2U,  1897,  and  continued  to  be  printed  until 
September  '24,  1898,  when  the  printing  wtis 
suspended,  and  was  resumed  on  the  27th 
day  of  May,  1890,  since  which  latter  date, 
inclusive,  the  paper  has  been  published.  On 
May  3,  1899,  the  supervisors  fixed  the  rate 
of  printing  and  adveirtisinff  in  said  county, 
in  accordance  with  aubd.  21  of  S  25  of  the 
county  government  act,  approved  April  1, 
1897  (Stat.  1897,  p.  452,  at  p.  464).  The 
tax  collector  offered  said  delinquent  tax  list 
to  all  the  newspapers  printed,  published,  and 
established  for  one  ^ear  prior  to  the  3d  day 
of  May,  1899,  in  ^id  county,  and  each  and 
nil  the  proprietors  of  said  newspapers  re- 
fused to  publish  said  list  ai  the  price  fixed 
by  said  aupo^sors.  Thereupon  said  tax 
collector  caused  the  list  to  be  published  in 
said  Mother  ILode  at  the  rates  fixed  by  the 
said  supervisors.  Judgment  was  given  for 
defendant,  from  which  this  appeal  is  prose- 
cuted. 

Appellant  contends  that  the  printing  of 
the  delinquent  tax  list  by  the  Mother  Lode 
newspaper  was  in  violation  of  t  3766,  Pol. 
Code,  which,  as  amended  in  1805,  provides 
that  "the  publication  must  be  made  once  a 
week  for  three  successive  weeks  in  some  news- 
paper, ttr  in  supplement  thereto,  published 
in  the  county,  and  the  board  of  supervisors 
must  contract  for  such  publication  with  the 
lowest  bidder,  and  after  ten  days'  public  no- 
tice that  such  will  be  let.  The  bidding  must 
be  by  sealed  proposals."  Section  25,  subd. 
21,  of  the  county  government  act,  requires 
the  board  of  supervisors  of  the  several 
counties  to  advertise  for  sealed  bids  for 
furnishing  the  county  with  stationery  and 
various  other  supplies.  Then  follows  this 
provision:  "The  board  shall  annually  fix 
the  price  at  which  the  county  shall  be  sup- 
plied with  job  printing  and  blank  books, 
from  a  schcidule  prepared  by  the  clerk  of 
the  board,  showing  all  blanks  and  blank 
books  used  in  the  several  offieee  and  depart- 
ments, and  also  the  price  of  all  county  ad- 
vertising; and  each  county  officer  shall  pro- 
cure such  blank  books,  job  printing,  and  ad- 
vertising required  for  the  proper  discharge 
of  his  official  duties  such  printing  and  ad- 
vertising to  be  done  by  such  person  or  news- 
paper as  such  officer  may  designate,  at  a 
price  no  greater  than  is  so  fixed,  and  certify 
the  bill  therefor  to  the  board  of  supervisors. 
.  .  .  No  auppliea,  printing,  stationery,  or 
books  shall  be  procured  of  any  person  or 
firm  Khose  paper  has  not  been  established 
or  ichosf  place  of  business  has  not  been  es- 
tablished in  the  county  for  one  year  or 
more  prior  to  the  time  of  fixing  said  prices." 
Section  11,  art.  1,  of  the  Constitution,  pro- 
vides that  "all  laws  of  a  general  nature 
ML.B.A. 


shall  have  a  uniform  opwation."  Sectioa 
21  of  the  same  article  reads  as  fi^lows:  "No 
special  privileges  or  iminunities  shall  era 
be  granted  which  may  not  be  altered,  re- 
voked, or  repealed  by  the  legislature;  nor 
shall  any  citizen,  or  class  of  citizens  he 
granted  privileges  or  immunities  vkidi,  vp- 
on  the  same  terms,  shall  not  be  granted  to 
aU  citixens."  The  trial  court  held  that  tlK 
port  of  I  25  of  the  county  government  set 
stated  in  italics  is  unconsUtutional.  The 
advertising  was  let  under  the  other  pron- 
sions  of  the  act,  which,  being  inconsisteiLt 
with  the  section  of  the  Political  Code  n- 
ferred  to,  and  later  in  date,  worked  its  re- 
peal. It  was  within  the  power  of  the  legis- 
lature to  require  the  supffiriscMV  to  annuil- 
ly  fix  the  price  of  certain  county  suppliea 
and  all  county  advertising,  and  to  allov 
each  officer  i-equiring  any  advertising  v 
such  supplies  to  procure  the  same  at  the 
prices  so  fixed,  and  certify  the  bill  to  the 
board.  These  provisions  of  the  law  &re 
clearly  separable  from  the  part  claimed  to 
be  unconstitutional,  and  may  stand  althou^ 
that  part  be  set  aside.  Af failing  to  pro- 
cure the  advertising  by  any  of  the  ddsx  » 
tablished  newspapers  the  supervisora  let 
the  printing  to  the  Mother  Lode  newspaptf, 
in  disregard  of  the  requirement  above  re- 
ferred to.  We  are  to  determine  whether  lh« 
bill  for  this  work  is  illegal.  An  act  of  tha 
legislature  is  not  to  he  set  aside  upon  anj 
doubtful  or  uncertain  coi^rucUon  to  be 

?iven  the  Constituti<Hi.  But,  where  its  in- 
faction  is  clear  and  unmistakable,  the  duty 
of  the  court  is  plain,  and  should  be  fearle» 
ly  performed.  That  the  part  of  the  act  nov 
drawn  in  question  is  violative  of  the  or- 
ganic law  of  the  state  we  think  can  admit 
of  no  doubt.  It  declares  that  county  offi- 
cers shall  not  supply  the  county  require- 
ments exc^t  through  persons  who  have  bid 
established  places  of  business  in  the  coanty 
for  a  fixed  period  of  time.  No  reason  can 
be  suggested  why  this  period  of  time  wi> 
not  made  longer  or  shorter,  and  the  power 
which  could  fix  it  at  one  year  could  ma» 
any  other  period  not  absurdly  or  unreason- 
ably long  or  short.  The  act  manifestly  wu 
intended  to  limit  all  job  printing  and  ad- 
vertising and  purchases  of  blank  bo<^  to 
persons  who  had  established  places  at  busi- 
ness in  the  county  to  the  exclusion  of  all 
others.  Not  only  must  the  purchases  be 
made  from,  and  the  advertising  be  done  by, 
persons  having  established  places  of  businMS 
m  the  county,  but  such  places  of  business 
must  have  been  established  for  one  y«r 
prior  to  the  time  when  the  prices  are  fixed 
by  the  supervisors.  The  unfortunate  mer- 
chant or  newspaper  proprietor  who  engafiM 
in  business  in  the  county  the  day  after  tb« 
supervisOTS  fix  the  prices  to  be  paid  for  sup- 
plies or  for  printing  is  precluded  for  one 
rear  from  competing  for  the  county's  pat- 
ronitge.  He  must  contribute  to  the  countj''* 
support  by  paying  taxes,  and  he  must  per- 
form whatever  duties  the  law  devolves  up- 
on him  as  a  citizen  of  the  county,  bnt  ha 
may  not  share  in  the  privilege  of  dealipf 
with  the  oountgr  ofBoen  in  respect  of  eoun^ 
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Buppliea  and  printing, — a  privilege  which 
tli«  Isv  accords  to  the  more  fortunate  mer- 
chant or  printer  who  happened  to  have 
started  in  the  businesa  <»ie  day  sooner  than 
be.  We  think  the  Constitution  was  in- 
tended to  prohibit  all  such  discriminatory 
legislation.  If  the  legislature  may  restrict 
county  officers  in  their  purchasf»  for  the 
raunty  to  a  class  of  dealers  who  have  had 
sn  established  business  in  the  county  for 
one  year,  it  may  restrict  them  to  still  other 
dasdes  which  the  legislature  may  create. 
Such  laws  cannot  be  regarded  as  general 
laws,  for  the  reason  that  they  are  not  uni- 
form in  their  operation. 

Appellant  contends  that  a  newspaper 
Thich  has  not  been  established  and  pub- 
lished for  one  ^ear  does  not  stand  upon  the 
"same  terms"  in  relation  to  the  law  as  does 
the  newspaper  which  has  been  published  for 
one  year;  that  the  twm  "all  citizens"  does 
not  ne^-essarily  include  all  persons,  but  only 
all  citizens  who  stand  in  the  same  relation 
to  the  law.  As  illustrative  of  the  principle 
relied  on,  we  are  cited  to  People  ea  rel. 
Smitk  V.  Twelfth  Di»t.  Judge,  17  Cal.  S56; 
Re  Madera  Irrig.  Diet.  Bond$,  92  Cal.  309, 
14  L.  R.  A.  755,  2a  Pac.  272,  675;  Eellman 
T.  Shoulters,  114  Cal.  136,  44  Pac.  915,  45 
Pac.  1057;  Fortain  v.  Smith,  114  Cal.  497,  40 
Pac.  3S1.  In  speaking  of  laws  of  general 
nature  which  must  have  a  uniform  operas 
tion,  tJie  court  said  in  Hcllman  v,  Shoul- 
tera:  "It  has  been  uniformly  held  that  a 
law  Is  gaieral  which  applies  to  all  of  a 
daas, — the  classification  being  a  proper  one, 
— and  that  the  requirement  of  unifc^mitv  is 
satisfied  if  it  applies  to  all  of  the  class 
alike;"  citing  the  case  in  17  Cal.  656.  But 
whether  the  classification  in  the  present  case 
is  a  proper  one,  is  the  very  point  involved. 
We  do  not  think  the  legislature  can  arbi- 
trarily create  the  class,  and  wheu  thus  crfr- 
ated  that  the  courts  are  in  all  such  cases 
bound  to  accept  such  clas8iflcati(m  as  a 
proper  one. 

It  was  said  in  Abeel  v.  CUwh,  84  Cal.  226, 
24  Pac.  383,  "that  an  act,  to  be  general  in 
its  scope,  need  not  include  all  classes  of  in- 
dividuals in  the  state;  it  answers  the  con- 
stitutional requirement  if  it  relates  to,  and 
operates  uniformly  upon,  the  whole  of  any 
single  class."  But  this  atatement  was  com- 
mented upon  in  Pamdena  v.  Stitnson,  01 
Cal.  238.  27  Pac  604,  as  erroneously  sup- 
posed to  support  the  proposition  "that  a  law 
is  not  special  if  it  applies  equally  to  all 
TnemberR  of  any  single  class  defined  by  the 
legislature,  no  matter  how  arbitrary  and 
sensele'is  the  classification  may  be."  And  it 
was  said  tliat,  "although  a  law  is  general 
and  constitutional  when  it  applies  equally 
to  all  persons  embraced  in  a  class  founded 
upon  some  natural  or  intrinate  or  constitu- 
tional distinction,  it  is  not  general  or  con- 
stitutional if  it  confers  particular  privi- 
leges or  imposes  peculiar  disabilities  or  bur^ 
densome  conditions,  in  the  exercise  of  a  com- 
mon right,  upon  a  class  of  persons  arbi- 
trarily selected  from  the  general  body  of 
tlioee  who  stand  in  precisely  the  same  rela- 
tion to  the  subject  at  the  law."  All  mer- 
fi4L.  R.  A. 


chants  and  publishers  of  newspapers  in  a 
county  stand  in  precisely  the  same  relation 
to  the  subject  of  the  law  in  furnishing  sup- 
plies and  doing  the  advertising  for  the 
county.  But  the  act  confers  particular  privi- 
leges upon  certain  merdianta  and  publish- 
ers, and  imposes  peculiar  disabilities  and 
burdensome  conditions  on  other  merchants 
and  publishers,  all  of  whom  stand  in  the 
same  relation  to  the  law.  It  was  not  with- 
in the  power  of  the  l^slature  to  evade  the 
operation  of  the  constitutional  provisions 
by  creating  an  arbitrary  and  unnatural  dis- 
tinction between  persons  thus  related  to  the 
law.  If  it  were  possible  to  classify  mer- 
chants and  publishers  of  newspapers  in  any 
case  so  as  to  apply  one  law  to  one  class  and 
another  law  to  anoth^  class,  it  is  certain 
that  they  cannot  be  classified  upon  any  such 
line  of  demarkation  as  is  attempted  in  this 
nc*.  Fortain  v.  8miih,  cited  by  appellant, 
involve<l  the  constitutionality  of  S  2853,  Pol. 
Code,  prohibiting  the  supervisors  from  au- 
thorizing the  establishment  of  a  toll  bridge 
or  ferry  within  1  mile  above  or  below  a 
regularly '  established  ferry  or  toll  bridge. 
It  was  held  that  the  section  grants  no  privi- 
leges or  inmiunities  which  "upon  the  same 
terms  shall  not  be  granted  to  all  citizens." 
The  court  said:  "The  theory  upon  which 
such  ri<^hts  aj-e  granted  is  to  promote  the 
public  good  and  convenience,  the  advance- 
ment of  commerce,  and  the  more  ready  in- 
tciToursc  of  the  people;  and  a  reasonable 
protection  of  those  who  hazard  their  pri- 
vate means  in  thus  ministering  to  the  pub- 
lic need  is  in  the  interest  and  direction  of 
good  government  by  encouraging  enter- 
prise." Ho  such  theory  or  reason  can  be 
said  to  support  the  legislation  in  question. 
On  the  contrary,  the  law  operates  to  prevent 
competition  where  the  highest  interests  of 
the  people  require  free  and  untrammeled 
business  intercourse.  It  would  puzzle  the 
mind  to  suggest  any  natural,  intrinsic,  or 
constitutional  distinction  with  which  a 
newspapo*  that  has  been  established  thir- 
teen months  is  clothed,  or  may  he  clothed, 
that  a  newspaper  established  eleven  months 
may  not  possess.  We  can  perceive  no  pos- 
sible public  good  to  come  from  the  distinc- 
tion made  by  the  law  before  us,  while  it  is 
easy  to  suggest  much  harm  that  it  may  do. 
All  the  older  estahlished  newspapers  in  tJie 
county  refused  to  do  the  work  at  the  prices 
fixed  by  the  board,  which  we  must  assume 
were  fair  and  reasonable.  It  is  now  in- 
sisted that  the  county  has  no  right  under  the 
law  to  have  the  printing  done  because  the 
newspaper  designated  does  not  stand  upon 
the  same  terms  in  relation  to  the  law  as 
the  other  newspapers.  But  the  only  reason 
why  it  does  not  stand  upon  the  same  terms 
results  from  no  natural,  intrinsic,  or  consti- 
tutional distinctjon,  but  from  an  arbitrary 
and  unreasonable  distinction  created  by  the 
law  itself.  It  is  one  of  the  highest  privi- 
lej^s  of  the  citizen  that  he  may  engage  in 
legitimate  business  upon  equal  tfrms — "the 
same  terms" — jjranted  to  all  citizens.  He 
may  buy  and  sell  from  whom  and  to  whom 
he  pleases.    The  law  may  require  him  to 
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pay  a  lienise  for  the  privilege^  and  it  may 
rflfnilate  his  business  if  the  safety  of  the 
community  requires  its  regulation.  But  the 
law  cannot  fiay  that  he  must  have  conducted 
an  established  business  for  a  given  period 
of  tune  before  he  can  sell  to  a  county  offi- 
cer while  he  may  sell  without  restriction 
to  all  other  persona.  As  well  might  the 
l(^islatiire  say  that  the  county  shall  not  em- 
ploy any  citizen  of  the  county  to  work  on 
the  public  road  unless  he  has  resided  with- 
in the  county  one  or  more  years.  See 
f'ooiey.  Const.  Lim.  4th  ed.  •393. 

The  county  of  Lamen  undertoidc  by  ordi- 
nance to  require  owners  of  sheep  to  pay  a 
license  on  sheep  grazed  in  that  county  on 
which  the  county  and  sUte  taxes  were  paid 
in  another  county,  but  exempting  from  the 
license  the  owner  who  paid  taxes  on  his 
sheep  m  lassen  county.    This  court  held 
tbe  ordinance  to  be  in  violation  of  E  21,  art. 
1,  Const.    Laaseti  County  v.  Cone,  72  Cal 
387    M  Pac.  If>0.    There  was  no  question 
ftut  that  the  county  could  pass  a  license 
ordinance  applicable  alike  to  all  owners  of 
cheep,  and  such  an  ordinance  was  iiplieltl  in 
/;«  parle  Mirunde,  73  Cai.  305,  14  Pac.  888; 
J5l  Dorado  County  v.  McinR,  100  Cal.  208 
34  Pac  710.    But  the  Laasen  county  ordi- 
nance granted  a  privilege  to  the  resident 
owner  of  sheep  which  it  denied  to  tlie  noa 
resident  owner.    It  allowed  the  resident 
owner  the  privilege  of  grazing  sheep  in  Las- 
Ren  county  free  from  any  license  tax.  while 
imposing  auch  tax  on  the  nonresident  own- 
er, and  It  was  thu?  held  to  have  violated 
the  Constitution.    Nor  does  the  fact  that 
in  the  present  case  the  restriction  was  lim- 
ited to  dealings  with  the  countv  officers  re- 
lieve the  act  from  its  discriminatinc  char- 
acter.  That  plaintifr  was  permitted  to  pub- 
lish advertisements  for  all  pcrswis  save  only 
the  county  officers,  but  emphasizes  the  ob- 
noxious feature  of  the  law.   The  judgment 
should  be  aOIrmed. 


We  concur:    8»lth,  C;  Gray,  C. 

Pev  Ovrismt 

For  the  reasons  given  in  the  tfxiwAua 
opinion,  the  judgment  m  affirmed. 


BudoJph  J.  TAUSSIG  et  al.,  Reapta., 

V. 

BODE  &  HASLETT,  Appt. 


(. 


.Cal. 


1.    AlthoHKh    the    bnrden    !■    apon  a 

spirits  deposited  with  blm  for  stornfre  in 
accordance  with  tbe  terns  of  the  contract. 
yet,  when  he  show  a  return  of  the  packajtes 

«OTK.— As  to  duty  senerany  of  wareh^^JiiT 
man  to  preserve  property  In  hla  cnte  ka  wii 
lets  V.  llatcl.  (N.  T.^rL.  B.  A 
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stored,  and  that  tbe  contents  were  lort 
leakage,  tbe  owner  mast.  In  order  to  bold  Ub 
liable  for  the  loss,  prove  that  tbe  leakait 
was  caused  by  his  fault, 
a.  A  notice  iirJnted  plftlHly-  on  tke  twM 
of  a  wKrvhoue  receipt,  to  tbe  effect  tbe 
loss  by  leokage  shall  be  at  tbe  risk  of  tk 
owner  of  the  goods.  Is  a  part  of  the  ooatnc: 

3.  A  proTlslon  In  o  wmrclioase  receipt, 
tliKt  losN  br  l«aka«:e  shKll  be  at  tb« 
riak  of  tbe  owacr  of  tbe  goods,  exem^ 
the  warehouseman  from  the  duty  of  waicb 
Ing  the  packages  to  detect  leakage  resuJcin* 
from  any  cause  other  than  improper  handliag 
or  storage. 

4.  ImproveFly  tfillns:  catsks  of  o^lrila 
In  a  vrarebonae  in  double  tiers,  so  as  tf 
prevent  cunveDlent  Inspection  to  discover 
leakage,  will  not  render  the  warebonsemu 
liable  for  leakage  in  the  absence  of  any  ai- 
tempt  at  Inspection  on  the  part  of  tbe  owner 
of  tbe  casks,  where  the  sUtrage  contract 
places  tbe  duty  of  Inspection  on  bins. 

A  xvHrtrliunseiiiKn  to  whoBi  Mre  de- 
livered splrllM  In  defective  eaaka  li 
under  no  obligation  to  exercise  any  cai«  ti 
discover  and  cure  tbe  defect  or  preveot  loai 
by  leakage,  where  by  the  storage  contnct  th» 
risk  of  loss  by  leakage  1«  placed  on  the  owner 
of  the  spirits. 

(October  1,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  the  City  ana 
County  of  San  f'rancisco  in  favor  of  plain- 
tiffs in  an  action  brought  to  recover  dama- 
ges for  loss  of  spirits  while  in  defendant's 
possession  for  storage.  Jtcveraed. 
The  facts  are  stated  in  the  opinion. 
Mr.  George  T.  Wright,  for  appellant: 
The  burden  of  proving  the  leakage  to 
have  been  the  result  of  defendant's  negli- 
gence was  upon  plaintiffs. 

Wilson  V.  Southern  P.  Jt.  Co.  62  Cal.  161; 
Coojier  V.  Barton,  3  Campb.  5,  note;  Clafim 
V.  ilri/er,  75  N.  Y.  262.  31  Am.  Rep.  467; 
2  Kent,  Com.  587;  Schmidt  v.  Blood,  & 
Wend.  271,  U  Am.  Dec  143 ;  28  Ajn.  &  Eng. 
Enc.  Law,  pp.  648-630. 

It  was  the  duty  of  plaintiffs  to  supply 
casks  in  every  way  good  and  suflicient  Uj 
hold  the  spirits  during  the  period  for  whidt 
they  were  to  be  stored,  and  no  recov^y  can 
be  had  for  loss  occurring  through  defetitive 
cooperage. 

^clion  V.  Btevenaon,  S  Duer,  53D;  :ffiid<oa 
V.  liaxendale,  2  Uurlst.  &  N.  675. 

The  receipt  given  by  a  warehouseman  for 
goods  stored  with  him  is  at  once  &  receipt 
and  a  contrnct. 

4  Am.  &  Eng.  Ene.  Law,  2d  ed.  p.  521. 
^  The  receipt  being  a  contract,  then  the  pro- 
vision therein  that  all  leakage  is  to  be  at 
owner's  risk  must  be  binding  upon  tlie  par- 
tiefl,  unless  it  be  such  as  the  law  prohibits 
and  refuses  -to  give  any  effect  to  as  reaug- 
nant  to  sound  policy  and  good  morals. 

A  provision  that  all  leakage  shall  be  at 
owner's  risk  is  not  against  sound  policr  or 
good  morals. 

Story.  Bailments,  9th  ed.  S  32;  Schouler. 
bailments  *  Carriers,  2d  ed.  §  20:  Hariner 
V.  Smith,  5  Heisk.  203  ;  2  Am.  &  En<».  Enc. 
Law,  p.  .51,  npte  5:  Dimmick  v.  ililtcavkee 
d  St.  K  R.  Co.  18  Wis.  471;  Steele  r.  Toum- 


Digilized  by 


Google 


1901. 


TAU88IO  y.  BoDB  &  Haslxtt. 


775 


.wwl,  1i7  Ala.  247,  79  Am.  Dec.  49;  Ixike  v. 
Ilurd,  38  Conn.  536;  Robinson  Bros  v.  Mer- 
chants' Despatch  Transp.  Co.  45  Iowa,  470; 
Adams  Exp.  Co.  v.  Bharpless,  77  Pa.  516; 
atrohn  V.  Detroit  d  il.  R.  Co.  21  Wis.  562, 
94  Am.  Dec.  504. 

Even  a  common  carrier  can  stipulate,  not 
only  against  his  common-law  liability  as  an 
insurer,  but  also  against  liability  for  any 
■degree  of  negligence  not  gross  or  wilful. 

5  Am.  &  Eng.  Enc.  La,w,  2d  od.  p.  313, 
note  B;  Kinney  v.  Central  R.  Co.  32  N.  J. 
L.  407,  90  Am.  Dec.  075;  Kimball  v.  Rut- 
land £  B.  R:  Co.  26  Vt.  247,  02  Am.  Dec. 
567;  Adams  Exp.  Co.  v.  Baynes,  42  111.  89; 
Illinois  C.  R.  Co.  v.  Adams,  42  HI.  474.  92 
Am.  Dec.  S5 ;  Hawkins  t.  Oreat  Weatem  R. 
<7o.  17  Mich,  (il,  97  Am.  Dec.  179;  Balti- 
more d  O.  R.  Co.  T.  Brady,  32  Md.  333. 

If  a  common  carrier  can  stipulate  against 
liability  for  negligence,  a  warehouseman 
cartainly  can. 

The  strictness  of  tJie  rule  aa  to  the  lia- 
bility of  common  carriers  is  dependent  in  a 
large  measure  upon  the  circum^itance  that 
a  carrier  has  exclusive  control  of  the 
freight,  and  the  consequent  impossibility  in 
many  cases  of  the  conuignor's  being  able  to 
prove  the  method  of  loss. 

Riley  v.  Home,  5  Bing.  220. 

These  goods  were  pilra  in  a  manner  cus- 
tomary with  the  warehouseman,  and  plain- 
tiffs, being  familiar  with  it  and  knowing 
that  their  goods  were  to  be  so  piled,  cannot 
be  heard  to  complain  of  this  method  of 
storage. 

Kclton  V.  Taylor,  11  Lea,  264,  47  Am. 
Kep.  284;  Schouler,  Bailments  &  Carriers, 
fi  102. 

If  the  plaintiffs  proximately  caused  or 
'Contributed  to  the  injury  the  defendant  was 
not  liable  under  the  circumstances  of  this 
case  unless  he  was  guilty  of  wilful  n^lect 
of  duty. 

Beach,  Contrib.  Neg.  pp.  33,  43,  45,  70- 
78,  82;  1  Shearm.  &.  Redf.  Neg.  §  99;  4  Am. 
&  Eng.  Enc.  Law,  pp.  19-21;  Murphy  v. 
Deane,  101  Mass.  455,  3  Am.  Rep.  390;  Birge 
V.  Oardini^,  19  Conn.  511,  50  Am.  Dec.  261; 
<iay  V.  Winter,  34  Gal.  153;  Maumtts  v. 
Champioti,  40  Cal.  121;  Robinson  v.  Western 
P.  R.  Co.  48  Cal.  424 ;  Flemming  v.  Western 
P.  B.  Co.  40  Cal.  253;  Beame  v.  Southern 
P.  R.  Co.  60  C^.  482 ;  Strong  v.  Sacramen- 
to &  P.  H.  Co.  61  Cal.  326;  Robinson  t. 
Cone,  22  Vt.  222,  54  Am.  Dec.  67. 

The  question  as  to  whose  negligence  was 
last  in  point  of  time  is,  on  principle,  neces- 
sarily of  importance  only  in  so  far  as  it 
aids  in  determining  whose  negligence  proxi- 
mately caused  the  injury. 

4  Am.  &  Eng.  Enc.  Law,  pp.  19-21; 
Beach,  Contrib.  Neg.  S  50,  p.  82. 

Unless  the  inference  of  negligence  or  its 
absmce  is  necessarily  deducible  from  undis- 
puted facts  and  circumstances  the  question 
is  for  the  jury. 

1  Shearm.  &  Redf.  N^.  S  64.  p.  66,  note 
-2;  SmitK  v.  Occidental  A  0.  8.  8.  Co.  99 
Cal.  467,  34  Pac.  84. 
.34  U  R.  A. 


Messrs.  Reinsteln  ft  Eisner  and  M.  S. 
Eisner,  for  res])ondents : 

It  is  not  sufficient  for  the  defendant  to  al- 
lege as  its  excuse  defective  cooperage.  The 
fact  must  be  proved  with  reasonable  cer- 
tainty. 

Clailin  V.  Meyer,  76  N.  Y.  260,  31  Am.Bep. 
467;  Clark  v.  Spenoe,  10  Watts,  335;  Wil- 
liamson V.  New  Yoric,  y.  B.d  H.  R.  Co.  24 
Jones  &  S.  508,  4  N,  Y.  Supp.  834;  Arent 
V.  Squire,  1  Daly,  347  j  Leondni  v.  Post,  37 
N.  Y.  S.  R.  'io5,  13  N.  Y.  Supp.  825. 

The  rule  that  the  bailee  must  account 
clearly  and  with  reasonable  certainty  for 
the  loss  may  sometimes  operate  hardly  on 
the  bailee,  but  not  so  often  as  a  contrary  rule 
would  work  injustice  to  the  bailor. 

Coa  V.  O'Riley,  4  Ind.  368,  58  Am.  Dec. 
633. 

Defendant  was  bound  to  exercise  such  care 

as  good  business  men,  experienced  and  faith- 
ful in  caring  for  similar  goods,  are  accus- 
tomed to  exercise  in  the  proper  discharge  of 
their  duties. 

Wharton,  Neg.  2d  ed.  §  573;  Arent  v. 
Hquire,  1  Daly,  347;  Chenotcith  v.  Dickin- 
son, 8  P.  Mon.  156. 

The  defendant  was  bound  to  b'estow  upon 
the  goods  in  questim  that  degree  of  care 
which  their  known  nature  and  intrinsic  val- 
ue demanded. 

Story,  Bailments,  9th  ed.  §§  15,  1S6; 
Bolizclav:  v.  Duff,  27  Mo.  392;  Hatchett  v. 
Gibson,  13  Ala.  587;  Botes  v.  Bartford  &  "S. 
B.  R.  Co.  37  Conn.  272,  9  Am.  Rep.  347. 

The  receipt  was  signed  by  defendant  alone, 
and  no  attempt  was  made  to  charge  plain- 
tiffs with  any  knowledge  of  the  clause  plac- 
ing risk  of  leakage  on  them,  or  to  bring 
home  to  them  any  acceptance  of  the  condi- 
tion sought  to  be  imposed. 

A  mere  notice  stamped  or  printed  upon  a 
receipt,  and  not  assented  to,  cannot  have  the 
force  of  a  contract. 

Hrittan  v.  Bamaby,  21  How.  527,  16  L. 
ed.  177 ;  Michigan  C.  R.  Co.  v.  Mineral 
Springs  Mfg.  Co.  16  Wall.  318,  21  L.  ed. 
297;  Ayrea  v.  Western  R.  Corp.  14  Blatehf. 
0,  Fed.  Caa.  No.  689;  Ormsby  v.  Pnton  P. 
R.  Go.  2  McCrary,  48,  4  Fed.  706;  Blumen- 
thal  v.  Brainerd,  38  Vt.  402,  91  Am.  Dec 
350;  Western  Tran»p.  Co.  v.  Newhall,  24 
lU.  466,  76  Am.  Dec.  760;  Civil  Code^  S 
2176;£(;)iroed:«r  y.Schteeixer Lloyd  Transport 
Versioherun^s  Oesellschaft,  66  Cal.  294,  5 
Pac.  478;  Pereira  v.  Central  P.  R.  Co.  66 
Cal.  92,  4  Pac.  988;  Tyler  v.  Western  U. 
Teleg.  Co.  60  111.  431,  14  Am.  Rep.  38; 
Michigan  G.  R.  Co.  v.  Bale,  6  Mich.  244; 
Adams  Exp.  Co.  v.  Baynes,  42  111.  89;  IIU- 
nois  G.  R.  Co.  V.  Frankenberg,  64  III.  88, 
5  Am.  Rep.  92. 

The  rule  permitting  a  common  carri^  to 
stipulate  against  liability  for  negligence, 
even  in  the  states  where  it  is  applied,  is  sub- 
ject to  certain  limitations. 

Minnesota  Butter  A  Cheese  Co.  t.  Bt. 
Paul  Cold'Storage  Warehouse  Co.  76  Hinn. 
445.  77  W.  077;  S  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  314;  Booper  r.  Wells,  F.  d  Co.  27 
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Cal.  11,  85  Am.  Dec.  211;  Bteinweg  v.  Erie 
ft.  Co.  43  N.  Y.  123,  3  Am.  Kep.  673;  Can- 
field  T.  Baltimore  <£  0.  R.  Co.  93  N.  Y.  532, 
45  Am.  Rep.  268;  Blwmenthal  t.  Brainerd, 
38  Vt.  402,  91  Am.  Dec.  350. 

The  clause,  having  been  placed  there  hj 
defendant,  must  be  construed  moat  strongly 
against  it;  and  since,  ia  ita  reasonable 
meaning,  it  does  not  include'  exemption  from 
liability  for  negligence,  defendant  cannot 
justly  be  exonerated  from  the  consequences 
of  its  negligence,  even  if  the  law  should  per- 
mit Buch  a  stipulation. 

Collintt  V.  bumSt  63  27.  Y.  1 ;  Mitchell  v. 
Txincushirc  d  Y.  ft.  Co.  L.  R.  10  Q.  B.  256; 
Uerckant^  tC  Miners  Transp.  Co.  v.  Biory, 
50  Md.  4.  33  Am.  Rep.  293;  Lancaster  Coun- 
ty Nat.  Hank  v.  Smith,  02  Pa.  47;  HoHz- 
claiD  V.  Duff,  27  Mo.  302;  Story,  Bailments, 
9th  ed.  SS  15,  186. 

The  burden  of  proof  ia  on  defendant  to 
account  for  failure  to  deliver  the  full  quan- 
tity stored.  A  bailee  is  as  much  bound  to 
deliver  the  full  quantity  received  as  to  de- 
liver any;  and  if  the  loss  is  one  which  in  the 
fH-dinary  course  would  not  happen  but  for 
want  of  proper  care,  it  is  incuinbent  on  the 
bailee  to  prove  that  he  took  proper  precau- 
tions. Failure  to  furnish  such  proof  sub- 
jects him  to  the  inference  that  the  proper 
precautions  were  omitted. 

J.  Kusaell  Mfg.  Co.  t.  New  Haven  8.  B. 
Co.  50  N.  Y.  121. 

Defendant  was  bound  to  show  that  it  was 
not  et  fault. 

Jacknon  v.  Sacramento  Valley  ft.  Co.  23 
Cal.  2)f9;  Wilson  v.  Southern  P.  R.  Co.  62 
Cal.  184;  Wilson  v.  California  G.  R.  Co.  94 
Cai.  171,  17  L.  R.  A.  685,  29  Pac.  861; 
Claflin  r.  Meyer,  75  N.  Y.  260,  31  Am.  Rep. 
467;  Coleman  v.  lAvingaton,  4  Jones  ft  8. 
32;  Oolden  V.  Romer,  20  Hun,  438;  Schmidt 
V.  Blood,  9  Wend.  271,  24  Am.  Dec.  143; 
Reed  v.  Crowe,  13  Daly,  164;  Arent  v. 
tiquire,  1  Daly,  347;  Burtiell  v.  New  York 
C.  ft.  Co.  45  N.  Y.  184,  6  Am.  Rep.  61;  Fair- 
faw  V.  Vew  York  O.  &  E.  ft.  ft.  Co.  67  N. 
Y.  11;  Bchicerin  v.  McKie,  51  N.  Y.  180, 
10  Am.  Rep.  581;  Woodruff  v.  Painter,  150 
Pa.  91,  16  L.  R.  A.  451,  24  Atl.  621;  Clark 
V.  Bpenoe,  10  Watts,  335;  Com  v.  O'Riley, 
4  Ind.  368,  68  Am.  Dec.  633;  Boiea  v.  Hart- 
ford d  N.  B.  R.  Co.  37  Conn.  272,  8  Am. 
Rep.  347;  hyw:h  t.  Kluher,  20  Misc.  601,  46 
N.  y.  Supp.  428;  lAehtenatein  v.  Jarvis,  31 
App.  Div.  33,  52  N.  Y.  Supp.  608. 

Bven  conceding  the  barrels  to  have  been 
defective,  there  was  nothing  to  show  want  of 
ordinary  care  on  plaintitTs'  part. 

If,  the  negligence  of  the  plaintiffs  being 
only  a  remote  cause,  the  defendant  might 
have  avoided  inflicting  the  injury  by  the  ex- 
ercise of  ordinary  care,  the  action  tor  dama- 
ges is  maintainable. 

Beach,  Contrib.  Neg.  S  25,  p.  31;  Thomp. 
Neg.  8  8,  p.  1157;  Foa  r.  Oakland  Coneol. 
Btreel  ft.  Co.  118  Cal.  55,  SO  Pac.  25;  Earey 
T.  Sovthem  P.  Co.  103  Cal.  545,  37  Pac. 
600;  Everett  v.  Los  Angelea  Coneol.  Elec- 
tric ft.  Co.  116  Cal.  115,  34  L.  R.  A.  350, 
43  Pac.  207.  46  Pae.  889;  Shearm.  ft  Redf. 
64L.  R.  A. 


tJeg.  5th  ed.  9S  09,  100;  Northern  O.  R.  Co. 
v.  State  use  of  Price,  29  Md.  420,  90  Am. 
Dec.  545;  Crowley  v.  City  R.  Co.  «0  CaL 
628. 

Bestty,  Ch.  J.,  delivered  the  opimon  of 
the  court: 

The  defendant  is  proprietw  of  a  bonded 
warehouse  in  the  city  of  San  Francisco.  On 
the  20th  of  January,  1896,  it  received  frtmi 
the  plaintiffs,  and  stored  in  its  warehouse, 
64  barrels  of  spirits.  About  the  4tli  of 
March  following,  it  discovered  that  some  of 
the  barrels  were  leaking,  and  immediately 
notified  thepIaintiffB,wh(^  upon  examinatiw, 
found  that  8  barrels  showed  excessive  outage. 
One  barrel  was  practically  empty,  three  or 
four  leaking  badly,  and  the  others  to  some  ex- 
tent. The  total  amount  of  loss  over  and  above 
the  ordinary  allowance  for  evaporation  was. 
181}  gallons,  equal  to  225}  proof  gallons,  of 
the  value  of  $434.50.  The  plaintiffs  sue  to 
recover  that  amount,  and  charge  by  the  first 
count  of  their  complaint  t^at  the  loss  wa» 
due  to  leakage  causied  by  the  careless,  n^li- 
gent,  and  impr<^ear  handling  and  storage  of 
the  barrels  by  the  defendant.  In  a  second 
count  they  simply  allege  a  ddivery  of  the 
64  barrets  to  defendant  on  a  contract  td 
storage,  and  a  failure  and  refusal  of  the  de- 
fendant to  redeliver  on  their  demand  181} 
gallons  of  the  amount  stored.  The  cause 
was  tried  by  a  jury  upon  evidence  relating 
almost  exclusively  to  the  first  coimt,  and 
the  instructions  requested  by  the  parties 
and  given  or  refused  by  tbo  court  bore 
mainly  upon  the  measure  of  defendant's  re- 
sponsibility for  a  loss  caused  by  leakage 
from  the  barrds  during  the  time  they  re- 
mained on  storage.  The  juiy  brought  in  a 
verdict  for  the  plaintiffs,  and  the  defendaift^ 
appeal!)  from  the  judgment  and  tttaa.  an  or- 
der denying  a  new  trial. 

Some  question  is  made  as  to  the  sufficira^ 
of  the  evidence  to  sustain  the  verdict,  and 
with  reference  to  this  point  there  is  a  con- 
troversy as  to  the  burden  of  proof;  but  as  to 
this  little  need  be  saii  We  aeree  with  re- 
spondents that  in  a  case  of  this  character 

Eroof  of  the  deposit,  and  of  failure  <rf  the 
ailee  to  redeliver  in  accordance  with  tiie 
to-ms  of  the  contract,  makes  a  prima  fade 
case,  and  that  the  burden  Is  upon  the  mre- 
houseman  to  excuse  the  failure  to  reddiver; 
but  we  also  agree  with  the  appellant  that 
when,  aa  in  this  instance,  he  shows  a  re- 
turn of  the  packages  stored,  and  that  the 
contents  have  been  lost  by  leakage^  the  bur- 
den shifts  to  the  plaintiffs  to  prove  affirma- 
tively that  the  leakage  was  caused  by  the 
fault  of  the  bailee.  This  was  the  principle 
decided  in  Wilaon  v.  Southern  P.  R.  Co.  62 
Cal.  164,  and  it  is  entirely  reasonable  and 
just.  But  even  in  this  view  there  was  evi- 
dence sufficient  to  sustain  the  verdict  for 
plaintiffs  if  the  instructions  of  the  court 
correctly  stated  the  law.  Not  that  the  de- 
fendant was  shown  to  have  stored  or  handled 
the  casks  improperly,  which  is  oiw  of  the 
Uiinga  that  the  plaintiffa  nnderUxA  to 
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prove,  but  only  because  there  was  a  failure 
on  tke  part  of  defendant,  according  to  the 
rule  laid  down  by  the  court,  to  make  suffi- 
ciently frequent  and  careful  inspection  of 
the  casks  for  the  purpose  of  determining 
whether  they  were  leaking.  There  was  an 
effort  to  prove  that  the  warehouse  was  im- 
properly constructed,  or  badly  arranged,  so 
that  the  casks  were  exposed  to  drafts,  the 
efTect  of  north  winds,  etc.,  causing  shrink- 
age of  the  staves.  But  upon  this  point  we 
think  there  was  a  failure  of  proof,  while  on 
the  other  hand  there  was  very  strong  evi- 
dence that  the  casks  that  leaked  were  faulti- 
ly constructed;  and,  besides,  the  plaintiffs 
knew,  or  bad  the  means  of  knowing,  all 
about  the  arrangranent  and  situaticm  of  the 
warehouse, — ^whether,  and  to  what  extent  it 
was  e^cposed  to  drafts  or  north  winds,  how 
casks  were  ordinarily  piled  and  arranged  on 
the  floor,  and  in  what  position,  with  refer- 
ence to  the  doors  of  the  warehouse,  these  64 
casks  were  paced.  It  was  shown,  however, 
that  the  casks  were  piled  in  a  double  tier, 
chine  to  chine,  and  two  tiers  high,  with  no 
passageway  between,  bo  that  one  head  of 
each  cask  was  concealed  from  view  as  they 
lay,  and  so  that  the^  could  leak  at  the  cov- 
eretf  raids  without  discovery.  Under  the  in- 
structions of  the  court  the  jury  were  at  lib- 
erty to  find  that  this  was  actionable  negli- 
gence on  the  part  of  the  defendant,  and,  in 
view  of  tlic  extreme  weakness  of  the  evi- 
dence as  to  any  other  fault  or  negligence  of 
the  defendant,  we  are  justified  in  assuming 
that  the  verdict  wag  based  wholly  upon  a 
finding  of  negligence  in  this  particular,  and, 
at  all  events,  the  verdict  cannot  be  sustained 
if  the  jiury  wa,a  erroneously  instructed  to  the 
prejudice  of  the  defendant  in  respect  to  this 
matter. 

Whether  it  was  actionable  negligence  on 
the  part  of  the  defendant  to  fail  to  inspect 
the  casks  for  the  purpose  of  detecting  iea.k- 
depends  primarily  uptm  the  terms,  ex- 
press  or  implied,  of  Uie  contract  of  storage, 
cons^ued  in  the  light  of  the  circumstances 
of  its  execution.  The  only  circumstances 
material  to  be  considered  in  connection  with 
the  terms  of  the  contract  as  contained  in  the 
warehouse  receipt  are  that  the  plaintiffs  had 
been  storing  spirits  in  the  defendant's  ware- 
house for  several  months  before  these  64 
casks  were  stored  in  January,  1896;  that  the 
practice  was  to  have  the  spirits  shipped  di- 
rectly to  the  warehouse;  that  on  the  arrival 
of  a  car  load  the  plaintiffs  were  notified,  and 
sent  their  agent  to  inspect  the  goods,  and 
especially  to  see  that  the  cooperage  was  all 
right, — to  see.  in  other  words,  that  the  casks 
were  in  a  condition  to  be  safely  stored.  Both 
parties  were  equally  well  informed  as  to  the 
volatile  nature  of  sjiirits,  and  the  danger  of 
loss  from  leakage  and  evaporation.  On  the 
arrival  of  these  64  casks  at  the  warehouse, 
the  plaintiffs  were  notifli^d,  and,  in  accord- 
ance with  their  usual  practice,  sent  their 
agent  to  inspect  the  cooperage.  Both  he 
and  the  agents  of  defendant  satisfied  them- 
selvee  that  the  barrels  were  in  good  condi- 
tion, and  fit  to  be  stored,  and  thereupon  the 
64      K.  A. 


defendant  issued  its  receipt  in  the  fdlowiag 
terms: 


ft 

5.1 


General  Intamal  Bevenue  Bonded 
Warehouse,  No.  1. 
First  Dtotriat  of  GaUfornla. 
No.  121.  Bode  &  Haslett,  Proprietors. 
N.  R  Got.  Hilrd  and  King  Streets. 


0  3. 


3S 
en 


Ban  FranolsoOi  JanuarrXO,  1898. , 
Received  on  stoiage  from  Xxrato  Taus- 
Blgand  0. 

DiBtiUerand  No.  of 

Brand.       Numbers.  Packages. 

Amer.  DM.  Co.  ISUOI/SM  64  sixty-four 
bbls.  spirits. 

Bode  A  Haslett. 

W.  A.  James. 

at 


Dene.Sx.1 


Counsel  for  the  respective  parties  differ 
as  to  the  effect  of  the  notice  printed  on  the 
face  of  this  receipt  that  loss  by  leakage  was 
at  the  owner's  risk.  Respondents  claim: 
First,  that  the  notice  is  no  part  of  the  wm- 
tract;  and,  second,  that,  c\-en  if  it  is  treat- 
ed as  a  binding  stipulation,  it  could  not  ex- 
empt the  appellant  from  liability  for  loss 
by  leakage  which,  as  they  contend,  might 
have  been  discovered  and  prevented  if  the 
casks  had  been  inspected  from  time  to  time, 
or  if  they  had  been  piled  in  a  single  tier, 
leaving  both  ends  exposed  to  view.  Both  of 
these  propositions  are  controverted  by  the 
appellant,  and  upon  their  determination  the 
case  seems  to  depend.  We  tliink  it  clear 
that  the  notice  is  a  part  of  tlie  contract.  It 
waa  printed  plainly  on  the  face  of  the  re- 
ceipt. The  whole  paper  is  extremely  brief. 
It  was  the  duty  of  respondents  to  take  note 
of  its  contents  if  they  had  the  opportunity, 
and  their  opportunity  was  ample.  The  pre- 
sumption, therefore,  is  that  they  did  read 
it.  Against  this  presumption  there  is  no 
evidence,  and  none,  we  think,  would  have 
been  admissible  to  show  that  the  respond- 
ents had  failed  to  do  what  their  duty  re- 
quired them  to  do.  Assuming,  then,  that 
they  read  the  receipt,  and,  whether  they  did 
or  not,  thai  they  are  chargeable  with  knowl- 
edge  of  its  contents,  they  had  fair  warning 
that  any  loss  by  leakage  was  at  their  risk; 
or,  in  other  words,  that  the  appellant  de- 
clined all  responsibility  for  loss  by  leakage. 
Their  acceptance  of  the  receipt  and  storage 
of  the  goods  with  knowledge  of  this  condi- 
tion made  it  binding  upon  them  as  one  of 
the  terms  of  the  contract.  The  cases  cited 
by  oounael  in  which  it  has  been  held  that  no- 
'  tices  printed  or  stamped  on  bills  of  lading, 
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but  not  signed  by  the  cousignore,  do  not  ex- 
empt common  carrio-s  from  their  common' 
law  liability,  are  not  in  point.  The^  rest 
upon  the  peculiar  nature  of  the  public  du- 
ties of  common  carriers  and  the  public  poli- 
cy of  preventing  them  from  limitii^  Uieir 
liability  by  mere  notices  not  expressly  as- 
sented to  by  the  shippers.  The  principle  of 
those  decisions  is  very  clearly  stated  by  Mr. 
Justice  Davis,  delivering  the  opinion  of  the 
Supreme  Court  of  the  United  States,  in 
Michigan  G.  R.  Co.  v.  Mineral  Springs  Ufg. 
Co.  16  Wall.,  at  page  328,  21  L.  ed.  302.  The 
case  of  warehousemen  is  entirely  different. 
There  is  no  public  polity  to  be  infringed  by 
stipulations  limiting  their  liability  for  loss 
or  deterioration  caused  by  the  inherent  qual- 
ities of  the  articles  stored,  or  by  defects 
in  the  vessels  containing  them.  They  are 
not  bound  to  receive  articles  offered  for  stor- 
age, and  may  make  such  terms  aa  they 
choose  to  impose  aa  conditions  of  their  con- 
tract. In  this  case  we  think  tliat  it  was 
clearly  one  of  the  terms  of  appellant's  con- 
tract that  it  should  not  be  responsible  for 
loss  by  leakage.  This,  of  course,  would  not 
exempt  it  from  liability  for  leakage  due  to 
its  fault,  but  did  exempt  it  from  tiie  duty  of  { 
watching  these  casks  to  detect  leakage  | 
oaiised  by  defects  in  the  casks,  or  resulting  \ 
from  any  cause  other  than  improper  band-  ! 
ling  or  storage.  If  prudence  required  the ; 
raska  to  be  watched  or  inspected  from  time 
to  time  to  see  whether  they  were  leaking, 
that  dtity  devolved  upon  the  respondent, 
not  upon  the  appellant.  And  there  was 
nothing  to  prevent  the  respondents  from 
makin?  such  inspection  as  often  as  they  de- 
sired. The  warehouse  was  open  to  them, 
but,  so  far  aa  appears,  they  never  sent  any 
person  to  look  after  these  goods  until  they 
were  notified  by  appellant  of  the  leakage 
discovered  by  those  in  charge  of  ita  ware- 
house. Tliis,  it  seems  to  us,  is  an  answer 
to  their  complaint  as  to  the  manner  in  which 
the  casks  were  piled  in  a  double,  instead  of 
n  single,  titt*.  There  is  no  satisfactory  evi- 
dence that  such  mode  of  piling  was  either 
unusual  or  improper;  but,  if  we  assume 
that  it  was  improper  for  the  reason  that  it 
prevented  convenient  inspection,  in  the  ab- 
sence of  any  attempt  at  inspection  by  re- 
spondent, upon  whom  the  duty  rested,  the 
improper  piling  of  the  casks  was  of  no  con- 
sequence. If  they  had  gone  to  the  ware- 
house, and  found  themselves  unable  to  make 
the  necessary  examination,  they  could  have 
required  the  casks  to  be  piled  in  a  single  tier, 
or  they  could  have  removed  them.  But  suf- 
ficient has  been  said  concerning  the  case  pre- 
sented by  the  evidence. 

The  vital  question  to  be  decided  is  wheth- 
vr  the  law  was  correctly  given  to  the  jury 
in  the  instructions  of  tlie  court.  Generally 
the  instructions  given  were  correct,  but 
with  regard  to  the  duty  of  inspection  for 
the  discovery  of  leakage  we  think  the  rule 
Htated  by  the  court  was  incorrect.  One  of 
the  instructions  was  as  follows:  "The  own- 
er of  liquids  shipped  or  stored  in  barrels  of 
€4  L.  K.  A. 


any  description  is  charged  with  t^e  duty  of 
supplying  proper  packages,  especially  where 
the  liquid  is  volatile,  such  as  spirits;  anl 
hard  to  contain  or  confine  in  receptadea; 
and  the  warehouseman  is  not  responsible  for 
damages  arising  from  any  inherent  defect 
in  the  barrels  delivered  to  him  fw  stor^e. 
nor  is  he  responsible  if  the  negligence  of  tbe 
owner  occasioned  or  contributed  to  the  loss. 
Therefore,  if  you  shall  find  that  the  barreN 
from  which  the  leakage  of  the  spirits  took 
place  were  of  defective  construction,  and 
unsuitcd  for  storage  of  spirits,  and  that 
such  defect  occasioned  or  contributed  to  tfae 
loss  of  the  spiritfl,  then  you  will  find  for 
the  defendant.  If  the  plaintiffs  were  nefcH- 
gcnt  originally,  or  the  cooperage  originally 
defective,  and  the  leakage  resulting  was  disr 
covered  by  the  defendant,  or  could,  by  ordi- 
nary caro,  tlira  the  defendant  ntLs  bound  to 
have  been  prevented  or  cured  by  defendant 
upon  such  diftcovery  by  the  exercise  of  iH-di- 
nary  care,  then  the  d^endant  was  bound  to 
use  such  ordinary  care  in  the  premises." 
By  the  latter  part  of  this  instruction  the 
jury  were  plainly  told  that,  even  if  the  leak- 
age was  due  to  the  original  negligence  of 
the  plaintiffs  in  storing  the  spirits  in  leaky 
casks,  the  defendant  was  nevertheless  liable 
for  the  loss,  if,  by  the  exercise  of  ordinary 
care,  the  defendant  could  have  discovert 
and  cured  the  defect,  or  prevented  the  1dm. 
In  another  instruction,  given  at  the  request 
of  plaintiffs,  the  jury  were  told  "Uiatt  if 
you  find  from  the  evidence  that  the  loss  <rf 
the  spirits  for  whidi  the  plaintiffs  claim 
damages  in  this  action  was  due  to  leakage 
or  shrinkage  while  said  spirits  were  in  the 
defendant's  custody  as  a  warehouseman,  and 
if  you  should  further  find  that  the  defend- 
ant could  have  prevented  said  leakage  or 
shrinkage  by  the  exercise  of  ordinary  care, 
and  that  the  defendant  failed  to  exercise 
such  ordinary  care  in  the  premises,  and  that 
the  plaintiffs  were  damaged  there^,  your 
verdict  should  be  for  the  plaintiffs  for  the 
amount  of  dsjn^e."  And  ordinary  care  Tu 
hy  another  instruction  defined  to  be  tbat  de- 
•.nee  uf  care  which  a  man  of  ordinaiy  can- 
tiuii  and  prudence  would  manifest  in  \oAr 
\ns  to  his  own  interests.  In  short,  by  Uw 
instructions  given  and  refused  the  case  wu 
left  to  the  jury  to  he  decided  upon  the  pn^ 
oHiliou  that  the  defendant  was  responsible 
for  the  lo.'is  if  it  had  not  exercised  the  sune 
care  in  watching  and  guarding  against  leak- 
age as  the  owners  of  the  property  should 
themselves  have  exercised  if  the  goods  had 
been  in  their  own  store,  and  the  defendant 
was  allowed  no  advantage  whatever  fron 
its  stipulation  against  loss  from  leakafie. 
This,  we  think,  was  «Tor.  In  view  of  the 
contract,  it  was  the  duty  of  respondenta. 
and  not  the  duty  of  the  appellant,  to  guard 
against  latent  defects  in  the  casks,  and 
against  the  efTects  of  shrinkage.  Ther 
knew,  as  well  as  the  defendant,  the  danger 
of  loss  from  these  causes,  and  the  means  of 
guarding  against  it.  The  defendant  had  At- 
dined  that  risk,  and  it  rested  upon  then  to 
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take  Uic  necessary  precautioiu  in  riew  of 
the  danger. 

The  judgment  and  order  of  the  Superior 
Court  are  reversed. 

We  concur:    Tample,  J.;  Rarrlaoik,  J. 

McFarland,  J.,  concurring: 

I  concur  in  the  judgment  of  reversal.  I 
also  concur  in  the  opinion  of  the  Chief 
Justice,  except  so  far  as  it  might  be  con- 
strued to  intimate  that  the  evidence  showed 
any  negligence  whatever  on  the  part  of  ap- 
pellant. In  my  opinion,  the  respondents 
would  not  have  been  entitled  to  recover,  un- 
der tiie  contract  and  upcm  the  evidence,  if 
the  instructions  had  been  entirely  fi-ee  from 
«rror. 


parte  WHliiun  McCLAIN. 


(. 


.Cal. 


A  mnnielpal  corporation  mar  make  Ihe 
mere  poaaeaxloii  of  at  lottery  ticket  a 
atUdemeanor,  where  by  the  ConstltatioD 
It  baa  power  to  make  and  enforce  such  police 
and  other  regulations  as  are  not  In  conflict 
with  general  laws,  and  the  suppression  of  lot- 
terleii  Is  part  of  the  public  poller  ot  the  state 
as  erldsDced  b;  Ita  penal  laws. 

(September  6,  1901.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  obtain  the  discharge  of  petitioD- 
er  from  custody  to  which  he  had  been  com- 
mitted for  violation  of  an  ordinance  forbid- 
ding the  possession  of  lottery  tickets. 
Prisoner  remanded. 

The  facts  are  stated  in  the  opinion. 
Jfr.  N.  S.  Wirt  for  petitioner. 
Mr.  Ohmrles  1^  Weller  for  respondent, 
ifr.  A.  8.  ITewbvchf  amicus  ourtee. 

H«iah«w,  J.,  delivered  the  opinicm  of 
the  court: 

By  ordinance  No.  68  of  the  city  and  coun- 
ty of  San  Francisco,  it  is  made  "unlawful 
for  any  person  to  have  in  bis  possession  any 
lottery  ticket,"  etc.,  and  lipon  conviction  of 
a  violation  of  the  terms  of  the  ordinance, 
the  defendant  may  be  punished  by  fine,  im- 
prisonment, or  both.  The  petitioner  here 
was  convicted  of  a  violation  of  this  ordi- 
nance, and  seeks  his  release  under  this  writ, 
upon  the  asserted  ground  that  the  ordinance 
in  question  is  unreasonable  and  void.  The 
United  States  government  refuses  the  use 
•of  its  mails  to  advertising  lotteries,  trans- 
mis<;ion  of  lottery  tickets,  the  announoonent 
of  the  winning  numbers  in  lotteries, — in 
short,  to  the  sending  of  any  literature  in 
aid  of  such  gambling  schemes ;  and  it  makes 

Note. — For  a  cnse  In  this  series  as  to  consti- 
tutionality of  statute  making  possession  of  rec. 
ord  of  lottery  drawings  an  ofFenae,  see  Ford  v. 
8tate(Ma.>  41  L.  R.  A.  551. 

As  to  coustltutlocallty  of  statutes  making  It 
■criminal  to  have  possession  of  property  capable 
'Of  being  put  to  crfmlnal  use,  see  note  to  State 

Lewis  (Ind.)  20  L.  B.  A.  52:  also  Mon  Ln^ 
V.  Sean  (Or.)  32  L.  B.  A.  738. 
£4  L.  R.  A. 


penal  the  violation  of  its  laws  in  any  of 
tlirae  respects.  The  state  of  California 
its  penal  laws  prohibits  the  setting  up  of  a 
lottery,  and  declares  it  to  be  a  misdemeanor 
for  any  person  to  sell  a  lottery  ticket. 
There  are,  then,  against  all  gambling  devices 
of  this  kind,  not  only  the  public  policy  of  the 
general  government  and  of  this  state,  but 
also  the  express  mandate  of  their  criminal 
laws,  30  that  the  avowed  policy  and  the  ex- 
pressed intent  is  to  stamp  outbj$^  penal  l^s- 
lation  the  traffic  in  lottery  tickets.  It  is 
I  true  that  Uie  state,  while  declaring  it  to 
I  be  a  penal  offense  to  sell  a  lottery  ticket, 
;  has  not  made  Uie  purchaser  equally  culpa- 
ble. But  no  one  will  question  the  right  of 
Uie  state  to  declare,  if  it  see  lit  so  to  do, 
that  the  purchaser  of  a  lottery  ticket,  equal- 
ly with  the  seller,  is  guilty  of  a  misdemean- 
or. It  may  be  concluded,  therefore,  that  in 
a  reiif^onable  exercise  of  its  police  powers  a 
municipality  may  pass  any  ordinance  in  fur- 
therance of  the  avowed  general  policy  of  the 
national  and  state  government.  In  this  re- 
gard our  cities  and  counties  draw  thdr  pow- 
er, not  from  legislative  permission,  but  from 
the  direct  grant  of  the  Constitution  itself, 
which  by  article  11,  §  11,  empowers  them 
to  make  and  enforce  within  their  limits  all 
such  local,  police,  sanitary,  and  other  regu- 
lations as  are  not  in  conflict  with  general 
laws. 

llie  matter  of  this  ordinance  being,  then, 
clearly  one  of  police  regulation,  and  the 
power  to  jiass  such  ordinances  being  ex- 
pressly conferred  upon  a  municipality,  there 
is  left  for  consideration  the  question  wheth- 
er the  exercise  of  that  power  in  this  in- 
stance be  -unreasonable  or  oppressive  for  the 
Dccomplishment  of  the  end  in  view.  Against 
its  validity  it  is  urged  that  it  is  unreas<Hi- 
able  in  making  the  mere  possession,  without 
reference  to  any  ultimate  intent  of  the  pos- 
sei«sor,  an  offense;  and,  as  is  usual  when  a 
law  is  attacked  upon  this  ground,  harrowing 
instances  are  cited,  as  of  a  blind  man  to 
whom  might  be  given  a  lottery  ticket,  he  not 
knowiiii^  it  to  be  such,  or  of  another  into 
whose  pocket  might  be  thrust  the  damnatory 
paper,  without  knowledge  upon  his  part 
that  it  was  in  his  posse.ssion.  and  even — 
so  rim  the  argument  and  citations — the 
peace  nlTicer  who  arrests  a  violator  of  the 
law,  and  takes  into  his  own  custody  the 
criminatory  evidence,  is,  under  the  terms  of 
this  ordinance,  equally  guilty.  But  the  an- 
swer to  all  this  is  the  answer  that  has  been 
made  by  every  court  as  often  as  the  argu- 
ment has  beeii  pressed  to  consideration, 
matter  fs  discussed  in  Ex  parte  Lorensen, 
128  Ciil,  431,  50  L.  R.  A.  55,  61  Pac.  68, 
wherein  is  qiioted  tlie  language  of  Mr.  Jus- 
tice Field  in  United  Slates  v.  Kirby,  7  Wall. 
482,  ly  L.  ed.  278,  which  may  well  be  re- 
peated here:  "General  terms  should  he  so 
limited  in  their  application  as  not  to  lead 
to  injustice  or  oppression  or  an  absurd 
consequence.  It  will  always  be  presumed 
that  the  legislature  intended  receptions  to 
its  language  which  would  avoid  results  of 
this  character.  The  reason  of  the  law  in 
such  cases  should  prevail  over  it^  letter.^ 
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This  kind  of  legislation  is  not  new  to  juris- 
prudence, nor  novel  upon  the  statute  books 
of  this  state;  yet  it  has  never  been  found 
necessary  to  overthrow  a  law  otherwise 
valid  because  in  some  supponititious  case  a 
person  might  be  charged  with  its  violation 
who  came  within  the  letter,  yet  not  within 
the  spirit,  of  the  enactment.  An  ordinance 
of  this  city  and  county,  for  example,  pro- 
hiltits  the  carrying  of  a  concealed  weapon. 
It  is  the  mere  carrying,  under  the  letter  of 
the  law,  which  constitutes  the  offense,  not 
a  carrying  with  intent  to  commit  some  act 
of  violence.  Yet  this  court  has  found  no  dif- 
ficulty in  upht^ding  the  law.  Ex  parte 
Cheney,  90  Cal.  617,  27  Pac.  436.  The  citi- 
zen who  bought  a  pistol  or  knife  at  a  gun 
store,  caused  it  to  be  wrapped  in  a  parcel, 
and  proceeded  to  carry  it  to  his  home,  might 
be  said,  under  the  letter  of  the  law,  to  have 
committed  a  violation  of  it.  Yet  he  has  not 
violated  the  spirit  of  tlie  law,  and  the  law 
would  hold  him  guiltless.  The  statute 
books  of  this  and  other  states  abound  in  pro- 
visions for  the  protection  of  fish  and  game, 
and  among  them  ia  ccanmonl^  found  a  law 
makins  it  penal  for  one  within  certain  des- 
ignated months  "to  have  in  liis  possession" 
fish  or  game  of  prescribed  kinds.  In  such 
laws  it  is  not  the  purj^ose  of  the  possession, 
hut  the  fact  of  possession,  which  prima  facie 
establishes  the  offense.  And  so,  while  in 
their  construction  of  the  game  laws  courts 
have  differed  as  to  their  scope, — some  hold- 
ing that  the  defendant  was  exculpated  if  he 
showed  that  the  game  in  his  possession  was 
killed  without  the  boundaries  of  the  state, 
others  holding  that  it  applied  equally  to 
game  so  destroyed, — in  all  cases  there  has 
been  an  agreement  by  the  courts  that  the 
fact  of  possession  prima  facie  evidenced  a 
violation  of  the  act.  Phelps  v.  Racey,  60 
N.  Y.  10,  19  Am.  R^.  140;  State  v.  J/o- 
Qitirc,  24  Or.  370,  21  L.  R.  A.  478,  33  Pac. 
666:  Com.  t.  WiUcimon,  139  Pa.  304,  21 
Atl.  14:  Et  parte  Maier,  103  Cal.  476,  37 
Pac.  402j  State  v.  Judy,  7  Mo.  App.  524; 


BeUov-a  v.  Eltnendorf,  7  Lans.  462;  People 
V.  Fiahbough,  134  N.  Y.  393,  31  N.  E.  983. 
The  design  of  the  ordinance  is  to  stamp  out 
lotteries  and  the  traffic  in  lottery  tickets. 
For,  if  there  were  no  buyers  of  lottery  tick- 
ets, there  would  be  no  sellers  of  them;  and 
while,  as  has  been  said  above,  the  state 
law  only  the  seller  is  made  culpable,  it  is 
clearly  within  the  power  and  province  of 
the'  municipality,  in  its  endeavor  to  eradi- 
cate the  evil,  to  hold  the  purchase  or  pos- 
sessor also  culpable. 

In  the  case  of  Wong  Hane  [108  Cal.  ft30, 
41  Pac.  093]  the  attention  of  the  court  wa» 
directed  more  particularly  to  the  require- 
ments of  tlic  ordinance  which  seemed  to  ex- 
act from  the  defendant  proof  of  his  inno- 
cence. Tf  a  variance  shall  be  thought  to  ex- 
ist between  the  views  there  expressed  and 
those  here  announced,  it  need  but  be  said 
that  we  are  satisfied  that  the  present  riewv 
enunciate  a  sound  principle  of  statutory 
construction. 

For  tlie  reasons  above  given,  the  vyrit  it 
discharged,  and  the  prisoner  remanded. 

We  concur:  Beatty,  Ch.  J.;  MoFKrlmaA^ 

J. 

Garontte,  J.,  concurring: 

I  concur  in  the  judgment,  but  deem  the 
language  of  Justice  Field,  cited  in  the  main 
opinion,  entirely  too  general  to  serve  as  au- 
thority in  support  of  the  cmiclusion  here  de- 
clared. Neither  am  I  at  all  disposed  to 
agree  to  the  reasoning  etuitained  in  the  cqpin- 
ion  of  the  court  promulgated  in  Ea  parte 
Loretieen.  At  the  same  time  I  see  no  rea- 
son why  the  law-making  power  may  not 
declare  that  the  possession  of  a  lottery  ticket 
by  a  person  shall  constitute  a  misdemeanor. 
The  statute  clearly  mea.ns  a  poesesaion 
knowingly,  and,  so  construed,  there  is  no 
legal  objection  to  its  validity.  Ford  v. 
Stnte,  85  Md.  465,  41  L.  R.  A.  551,  37  AtL 
173:  Ex  parte  ifo»  Lude,  29  Or.  421,  38  L. 
n.  A.  738,  44  Pac.  693. 


CONNECTICUT   SUPREME   COURT   OF  ERRORS. 


STATE  of  Connecticut 

V. 

George  YANZ,  Appt. 

(  Conn  ) 

I.    Kvidence  nf  tbe  vme,  T»r  tbe  ivlfe  of 
nccnxed,  of  Kn  endearing  expreHalon 

In  reicai'd  to  one  whom  her  husband  had  killed 
for  alleged  criminal  Intimacy  with  her,  ut- 
tered after  she  bad  left  the  scene  of  the  mur- 
der, Is  not  admissible  in  favor  of  accused, 
alihougb  she  could  not  be  compelled  to  become 
a  wituesa  in  tbe  case. 

NOTK, — For  belief  that  person  assaulted  has 
commuted  adultery  with  wife  to  Justify  as- 
sault by  husband,  see,  in  this  series,  Dr^sdale 
▼.  State  (Ga.)  6  L.  B.  A.  424. 

For  rape  of  daughter  to  reduce  killing  by 
father  to  manslat]«hter,  see  State  V.  Grugln 
(Mo.)  42  L.  B.  A.  774. 
54  L.  R.  A. 


3.  MKHslanarliter,  ftnd  not  mnrder,  la. 
In  the  nb«ence  of  nctnal  malice,  com- 
mlttpfl  hy  killing  a  man  while  reasonably 
believing  from  tbe  circumstances  that  be  Is 
In  tbe  act  of  adnlterj  with  assailant's  wife, 
although  the  assailant  1*  In  fact  mistaken. 

(Andrews,  Oh.  J.,  and  Homerslep,  Jf.,  dtusmt.) 
(September  27.  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  New  Haven 
('ounty  convicting  him  of  murdw.  Re- 
versed. 

Statement  by  Baldwin,  J.: 

The  defendant  upon  the  trial  introiluced 
evidence,  mainly  for  himself  as  a  witness  in 
his  OAvn  behalf,  that  <hi  the  day  in  queetitn 
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he  discovered  his  wife  in  a  piece  of  woods 
near  his  house,  with  a  man,  whom  he  did 

not  recognize;  that  they  were  partially  re- 
clining on  the  ground,  and  that  the  man  bad 
liis  arms  around  lier;  that,  thinliing  the 
man  might  be  armed,  he  ran  home,  and  got 
his  rille;  that  he  returned,  loading  it  as  he 
ran,  and  found  her  in  the  man's  arms,  lying 
on  her  bade,  with  her  clothes  up,  and  the 
man  in  a  position  justifying  the  belief  that 
tliey  were  in  the  act  of  adultery;  that  he 
rushed  upon  them  through*  the  bushea,  and 
ia  so  doing  the  rifle  was  accidentally  dis- 
charged, killing  the  man.  The  state 
claimed  and  offeo-ed  evidence  tending  to 
prove  that  he  had  previously  made  state- 
uicnta  materially  different  as  to  the  circum- 
titances  of  the  homicide;  that  the  man 
killed,  George  Goering,  had  been  on  friend- 
ly and  familiar  terms  with  Yanz,  and  was 
well  acquainted  with  Mrs.  Yanz;  that  he 
had  occaaionally  called  upon  the  defendant 
.at  his  house;  that  on  this  occasion  the  de- 
fendant found  him  standing  in  the  wood, 
in  conversatitm  with  Mrs.  Yanz,  and,  hav- 
'tig  got  hia  riOe  and  loaded  it,  deliberately 
fihot  him  as  6e  ( Ooering )  was  walking 
uway.  Immediately  aft^  the  homicide, 
Mrs.  Yanz,  who  was  greatly  excited,  was 
nssistcd  into  her  house  by  a  neighbor,  Mra. 
Week,  who  laid  her  upon  the  lounge.  This 
question  was  put  to  Mrs.  Week  on  the  wit- 
iieas  stand,  as  a  witness  for  the  defense: 
"At  the  time  you  took  Mrs.  Yanz  in  and 
placed  her  upon  the  lounge,  did  she  say 
ani'thing  concerning  Qeorge  QoeringT"  Mr. 
Yanz  was  not  then  in  the  house.  The  de- 
fenrlant  claimed  that  an  answer  would  show 
that,  she  used  an  endearing  expression  in  re- 
gard to  Ooering.  This  question  was  exclud- 
(>d.  The  defcndnnt,  through  his  coumcl, 
<-Iainied  that,  if  the  jury  should  not  believe 
his  story  that  the  shooting  was  accidental 
or  invohintnry,  then,  at  the  very  most,  he 
could  only  be  convicted  of  manHlaughtcr. 

Jf  cfsrs.  William  O.  Case  and  Jacob  P. 
Goodhart,  for  appellant: 

The  conversation  that  was  ofTored  and 
ftrliiflcd  occurred  immedintely  after  the 
fthooting,  and  was  in  explanation  of  the  acts 
of  the  parties,  and  characterizing  them. 

yo7'tcalk  ex  rel.  Faiccett  v.  Ireland,  68 
Conn.  14,  .15  Atl.  804;  Btirting  v.  Bucking- 
hayn,  4fl  Conn.  464. 

What  difl'erence  can  it  make  whether  the 
husHand  saw  them  in  the  act,  or  whether  he 
saw  them  in  such  a  position,  and  from  the 
surrounding  circumstances,  thnt  he  believed 
they  \ttsee  committing  the  act  of  adultery, 
and  the  circumstances  were  such  as  to  jus- 
tify thnt  belief?  The  injured  husband's  an- 
ger  must  necessarily  be  aroused  to  the  same 
pitch,  and  the  effect  on  his  mind  will  be  the 
same,  for  in  all  these  cases  he  is  suddenly 
brought  face  to  face  with  the  convincing 
evidence  produced  hy  his  own  eyes  that  his 
wife  has  been  or  is  dishonoring  him. 

Hhu/nin  V.  People,  62  N.  Y.  232,  20  Am. 
Hep.  483;  Feople  v.  Hurtado,  03  Cal.  288; 
Uaher  v.  Feopler  10  Mich.  212,  81  Am.  Dec. 
781;  Cheek  t.  Btate,  96  Ind.  492;  Sawyer  v. 
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State,  36  Ind.  80;  State  v.  Holme,  M  Mo. 
153;  C'nllins  v.  United  States,  150  U.  8.  62, 
37  L.  ed.  908.  14  Sup.  Ct.  Rep.  9. 

It  is  sufficient  that  the  defendant  is  ap- 
prised of  facts  that  justify  him  in  the  be- 
lief that  his  wife  just  has  committed,  or  is 
just  about  to  commit,  or  is  committing, 
adultery  with  the  deceased. 

i'ond  T.  Fcople,  8  Mich.  150;  BtaU  T. 
ScheeJc,  57  Conn.  307,  18  Atl.  256;  Jone* 
V.  People,  23  Colo.  276,  47  Pac  275;  Smith 
V.  State,  83  Ala.  20,  3  So.  551. 

ifr.  Alfred  N.  Wbeeler,  with  Mr.  Wil- 
liam H.  Williams,  tor  appellee; 

The  court  correctly  charged  as  to  the  law 
of  manslaughter. 

Manslaughter  is  the  unlawful  killing  of 
another  witliout  malice,  express  or  implied. 
The  difference,  then,  between  murder  and 
manslaughter,  is  that  in  murder  there  is 
present  always  what  in  law  is  known  as 
malice  aforethought,  while  in  manslaughter 
there  is  no  such  malice. 

1  Wharton,  Crim.  Law,  8  304. 

Whether  a  homicide  committed  by  a  man 
smarting  under  the  sense  of  dishonor  is 
murder  or  manslaughter  depends  upon  tha 
question  whether  the  killing  was  in  the  first 
transport  of  passion  or  not. 

The  Idlliiig  of  the  adulterer  deliberately 
and  upon  rcven^  is  murder,  and  evidence 
of  the  adultery  is  only  admissible  when  the 
time  of  the  husband's  discovery  of  it  is 
brought  BO  near  to  the  homicide  as  not  to 
allow  space  for  cooling. 

1  Wharttm,  Crim.  Law.  I  4S9. 

If  the  husband  is  not  actually  witnessing 
the  wife's  adultery,  but  knows  it  is  trans- 
piring, and  in  an  overpowering  passion,  no 
time  for  cooling  having  elapsed,  he  kills  the 
wrongdoer,  the  offense  is  reduced  to  man- 
slaughter. 

2  Btshop,  Crim.  Law,  9  708;  3  Russell, 
Crimes,  International  ed.  pp.  49-54;  1 
Archtold,  Crim.  Pr.  &.  PI.  8th  ed.  p.  700; 
Clark.  Criin.  Law,  p.  105. 

The  Rifiht  by  a  husband  of  the  act  of  adul- 
tery committed  by  his  wife  is  provocation 
to  hftn,  on  the  part  hotti  of  the  wife  and 
hei-  parnuiDur;  and  if  he  kills  either  or  both 
he  is  guilty  of  manslaughter  only.  He  must 
sec  tha  act.  however,  for  knowledge  of  his 
wife's  infidelity  is  not  suflicient. 

Clark,  Crim.  Law,  pp.  169,  170,  and  notes) 
I'cirson'8  Case,  2  Lewin,  C.  C.  216;  State 
V.  John,  30  N.  C.  {8  Ired.  L.)  330,  49  Am. 
Deo.  300;  State  v.  Pratt,  Iloust.  Crim.  Rep. 
(Del.)  24!);  Siate  v.  Avery,  64  N.  0.  608. 

The  claim  that  the  accused  shot  the  de- 
ceased becanse  he  observed  him  in  adulters* 
with  his  wife  has  no  foundation  in  the  evi- 
dence in  the  case,  and  only  (u-iginates  in 
the  claims  of  his  counsel. 

Baldwin,  J.,  delivered  the  opinicm  of  the 

court : 

There  was  no  error  in  excludinff  the  ques- 
tion put  to  Mra.  Week.  It  called  for  mere 
hearsay.  The  homicide  had  taken  place,  and 
Mrs.  Vanz  had  left  the  scene  of  the  transac- 
tion. Her  declarations  oould  not  have 
served  to  charaetarLca  any  ocmtemporanfloiw 
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act,  and  therefore  could  not  be  claimed  as 
part  of  the  rea  gestcB.  That  she  could  not 
be  compelled  herself  to  take  the  witness 
stand  was  no  cause  for  their  admission.  , 

The  trial  court,  in  its  charge  to  the  jury, 
used  thia  language:  "If  the  accused  saw 
his  wife  in  any  such  situation  a»  he  has  de- 
scribed, he  had  at  least  a  legal  right  to  in- 
terfere and  separate  them,  and  to  carry 
with  him  a  weapon  for  defense  against  any 
possible  attack.  And,  furUier,  if  in  pushing 
his  way  through  the  bushes,  and  under  the 
excitement  naturally  and  ordinarily  to  be 
expected  under  the  cireumstances,  the  rifle 
was  accidentally  discharged,  and  the  man 
thus  uict  his  death,  then  the  homicide  was 
by  misadventure,  and  the  verdict  should  be 
'Not  guilty.'  "  "There  is  one  kind  of  prov- 
ocation, gentlemen,  which  is  of  such  a 
grievous  nature  that  the  law  coni^Iudes  it 
cannot  be  borne  in  the  first  transport  of 
passion.  This  is  where  or  when  a  man  ftnds 
another  in  the  act  of  adultery  with  his  wife; 
when,  if  he  kills  him  in  the  first  transport 
of  passion  thereby  aroused,  he  is  only  guil- 
ty of  manslaughter.  The  law  does  not  holi^ 
him  altogether  guiltless  of  crime.  To  kill, 
even  in  the  fii  st  transport  of  passion,  when 
under  that  higliest  and  strongest  provoca- 
tion, is  in  law  criminal.  It  is  manslaugh- 
ter, the  lowest  form  of  criminal  homicide; 
not  murder.  The  adulterer,  under  our  law, 
has  a  right  to  live;  and  the  injured  husband 
has  no  legal  right  to  kill  him,  even  in  the 
first  transport  of  passion  aroused  by  finding 
him  in  the  act.  To  have  the  effect  of  reduc- 
ing the  homicide  from  murder  to  man- 
slaughter, the  husband  muyt  find  the  adul- 
terer in  the  act  of  adultery.  The  finding 
may  be  by  any  such  observation  of  the  cir- 
cumstances and  of  the  situation  of  the  guil- 
ty parties  as  justifies  the  belief  that  adul- 
tery is  being  committed.  Knowledge  that 
the  adultery  is  at  the  time  being  colnmitted 
is  suitioient;  but  if  the  husband,  merely 
hearing  that  the  adultery  had  already  been 
accomplished,  or  merely  oltserving  the  situ- 
ation which  leads  to  the  belief  that  adultery 
has  been  accomplished,  pursues  and  |kills 
the  offender,  it  will  be  murder.  The  wit- 
nessing of  a  passing  fact  is  regarded  as  hav- 
ing a  greater  tendency  to  excite  a  transport 
of  pa!>sion  than  the  mere  hearing  or  the 
mere  belief  that  it  has  been  accomplished. 
If,  in  fact,  no  adultery  was  going  on,  and 
the  husband  is  mistaken  as  to  the  fact, 
though  the  circumstances  were  such  as  to 
jiLstify  a  belief,  even,  of  adultery,  the  of- 
fense would  not  be  reduced  to  manslaughter. 
The  husband  must  judge  at  his  peril  that 
the  jury  may  find  that  he  was  mistaken,  and 
so  find  him  guilty  of  murder  instead  of 
manslaughter,"  There  are  inconsistent  ex- 
pressions in  these  instructions,  hut  it  is  to 
be  presumed  that  those  used  last  were  ac- 
cepted by  the  jury  as  controlling,  and  they 
were  the  least  favorable  to  the  accused.  In 
case,  then,  the^  believed  so  much  of  the  de- 
fendant's testimony  as  described  the  cir- 
cumstances in  which  he  fonnd  his  wife  and 
Ooering  together,  and  the  effect  which  they 
produced,  and  were  reaBonably  calculated  to 
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produce,  upon  his  mind,  but  disbelieved  his 
statement  that  the  gun  was  accidentally  di!^- 
charged,  the  charge  gave  ^em  to  under- 
stand thaf^  if  the  act  of  adultery  was  not 
in  fact  committed,  the  killing  was  murder. 
The  law  justifies  a  jury  in  calling  it  man- 
slaughter when,  on  finding  his  wife  in  tJie 
act  of  adultery,  a  man,  in  the  first  transport 
of  passion,  kills  her  paramour.  This  is  be- 
cause frou\  a  sudden  act  of  this  kind,  com- 
mittod  under  the  natural  excitement  of  feel- 
ing induced  by  so  gross  an  outrage,  malice, 
which  is  a  necessary  ingredient  of  tbe  crime 
of  murder,  cannot  fairly  bo  implied.  The 
excitement  is  the  effect  of  a  belief,  from 
ocular  evidence,  of  the  actual  commission 
of  adultery.  It  is  the  belief,  so  reasonably 
formed,  that  excites  the  uncontrollable  pas- 
sion. Such  a  belief,  though  a  mistaken  one, 
is  (calculated  to  induce  the  same  anotions 
as  would  be  felt  were  the  wrongful  act  in 
fact  committed, 

Hie  crime  of  murder  in  the  second  de- 
gree, under  our  statute,  rests  upon  implied 
malice.  It  is  not  sufficient  to  establish 
merely  a  criminal  intent  followed  by  a 
homicide.  Malice  is  not  to  be  implied  if  the 
fatal  act  weie  the  sudden  result  of  what  the 
law  deems  either  a  sutVicient  provocation  or 
an  uncontrollable  passion  naturally  excited 
by  the  circumstances  of  the  occasion.  Btate 
V.  Johnson,  41  Conn.  584,  587,  58S.  The 
law  deems  a  husband's  passion,  ^cited 
surprising  his  wife  in  the  act  of  adulteiy, 
so  far  imcontrollable.  from  the  frailty  of 
human  nature,  that,  if  he  kill  her  paramour 
on  the  impulse  of  the  moment,  and  no  ac- 
tual malice  is  disclosed,  none  ought  to  be 
implied.  He  is  not  juRtified;  but  he  is  not 
a  murderer.  The  reason  of  this  rule  of  law 
l)cing  the  existence  of  an  uncontrollable  pas- 
sion, naturally  induced,  it  must  logically 
follow  that  it  suffices  if  such  a  passion  ha^ 
been  naturally  induced  in  the  mind  of  the 
slayer  by  the  sight  of  his  wife  in  the  em- 
brace of  the  man  whom  he  killed,  and  a  roa- 
sonahle  belief  of  her  guilt,  formed  under  cir- 
cumstances such  as  those  to  which  the  ac- 
cused testified  in  the  present  case.  If  tha 
jury  believed  this  testimony,  or  so  much  of 
it  as  showed  a  state  of  facts  which,  in  their 
opinion,  justified  and  produced  a  reasonable 
belief  on  the  part  of  trie  accused  that  adul- 
tery was  being  committed  when  the  shot  was 
fired,  then,  there  having  been  no  proof  of 
actual  malice,  although  they  may  also  have 
believed  that  it  was  fired  intentionally,  the 
natural  excitement  of  passion  and  want  of 
premeditation  make  the  offeit^  manslaugli- 
ter.  Morrvt  v.  Piatt,  32  Conn.  75,  83. 
There  is  error. 

The  jvdflment  is  set  aside,  and  a  nev 
trial  is  ordered. 

Torrance  and  Hall,  JJ.,  concur.  An- 
drews, Ch.  3,,  and  Haaaeraier,  J,,  dis>' 
irent. 

Hameraler,  J.,  dissenting: 

Tlie  particular  passage  of  tbe  diargs- 
claimed  to  be  erroneous  is  tJiis:  "If  in  fact 
no  adultery  wu  going  on,  and  the  husband 
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Ib  mistaken  as  to  the  fact,  thoueti  the  cir- 
cumstances were  such  as  to  justify  a  belief, 
even,  of  adultery,  Uie  offense  would  not  be 
reduced  to  manslaughter."  The  statement 
is  correct.  The  particular  form  of  man- 
slaughter the  court  was  called  upon  to  ex- 
plain was  this:  An  intentional  killing  in  a 
transport  of  passion  induced  by  an  imme- 
diate wrong  done  to  the  killer  by  the  person 
killed,  which  the  law  deems  to  be  of  such 
nature  that  the  ordinary  man  is  unable,  un- 
''Mirter  the  iirst  sting  of  its  infliction,  to  control 
a  natural  impulse  to  punish  the  offender. 
Such  an  injury,  if  unprovoked,  constitutes 
a  provocatiiMi  v/hich  may  render  the  imme- 
diate kilting  of  the  offender,  in  the  transport 
of  sudden  anger  caused  by  the  injury  re- 
ceived, manslaughter,  and  not  murder.  It 
is  a  principle  common  to  most  systems  of 
jurisprudence,  arising  from  essential  con- 
ditions of  life,  that  the  punishment  for  un- 
justifiable, intentional  killing  should  be  less 
severe  when  the  fatal  blow  is  impelled  by  a 
transient  rage,  reasonably  induced  by  and 
immediately  following  a  wrongful  act  done 
by  the  person  killed  to  the  slayer.  Such 
wrongful  act  constitutes  legal  provocation, 
which  demands  the  milder  punishment;  that 
is,  under  our  law  reduces  murder  to  man- 
slaughter. It  should,  however,  be  remem- 
ber^ that  to  call  ior  the  milder  punishment 
the  killing  must  be  in  fact  the  result  of  a 
sudden  rage,  diOlcuIt  for  the  ordinary  man 
to  control,  directly  induced  by  a  grievous 
injury.  If  in  fact  it  is  the  result  of  the 
cruel  spirit  of  revenge  that  must  have  life 
for  a  wrong,  it  is  murder,  no  matter  what 
the  provocation  may  be.  In  drawing  the 
line  between  the  crimes  of  murder  and  man- 
slaughter, the  law  repels  the  notion  that 
killing  in  revenge  can  be  leas  than  murder. 
The  cases  in  which  particular  facts  have 
been  held  to  show  legal  provocation  point  to 
a  principle,  common  to  all,  by  which  each 
is  determined,  and  suggests  its  foundation, 
namely,  when  the  mind  of  the  slayer  ia  not 
possessed  by  that  conscious  cruelty  indicated 
by  voluntary  killing,  but  by  a  sudden  tran- 
f^ient  rage,  being  the  natural  product  of  an 
injury  then  done  to  him  by  the  person  killed, 
the  offense  may  be  manslaughter.  Mere 
rago  is  insufficient.  It  must  arise  directly 
from  an  injury  then  received,  which  must  be 
as  real  as  that  caused  by  a  severe  battery. 
Mere  insult  is  insufficient  in  law  to  pro- 
duce this  rage,  unless  it  involve  some  griev- 
ous injury;  not  a  fanciful  one,  such  as  may 
result  from  mocking  words  or  gestures,  but 
a  substantial  injury,  such  as  may  be  caused 
in  some  conditions  of  life  by  an  unpunished 
personal  affront,  or  such  as  may  be  suffered 
by  a  husband  or  father  in  the  degradation  of 
his  wife  or  child.  It  is  the  combination  of 
adequate  insult  and  injury  received,  of  sud- 
den and  uncontrollable  transient  rage  there- 
in naturally  produced,  and  of  unlawful 
killing  directly  resulting  from  that  rage, 
which  marks  such  killing  as  manslaughter. 
The  essence  of  the  common  law,  as  affecting 
the  distinction  between  murder  and  man- 
slaughter (excluding  some  arbitrary  teats), 
is  this:  Murder  implies  the  presence  as 
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dominating  a  voluntary  act  causing  death 
of  an  inhuman  or  unnaturally  cruel  state 
of  mind;  manslaughter  implies  its  absence. 
It  is  thus  stated  by  Lord  Beit  in  1707: 
"He  that  doth  a  cruel  act  voluntarily  doth 
it  of  malice  prepensed."  Beg.  v.  jtfaw- 
gridgc,  1  Kelyng,  119  et  seq.  Sir  J.  F.  Ste- 
phen characterizes  this  definition  of  malice 
aforethought  as  correct  and  happy,  and  with 
the  insertion  of  the  words  "or  cruelly  reck- 
losa"  as  solving  nearly  all  questions  as  to 
the  distinction  between  murder  and  man- 
slaughter. 1  Stephen,  Histoty  Crim.  Law 
Eng.  pp.  70,  73.  Kussell  thus  explains 
what  may  be  involved  in  a  cruel  act :  "Vio- 
lent acts  of  resentment  bearing  no  propor- 
tion to  provocation  or  insult  are  barbarous, 
proceeding  rather  from  brutal  malignity 
than  human  frailty ;  and  barbarity  will 
often  make  malice."  1  Russell,  Crimes.  In- 
tentional lawful  killing  is  necessarily  a 
cruel  act,  which  implies  murder;  but  when 
the  person  killed  ia  himself  the  aggressor 
tlirough  giving  a  provocation  adequate  to 
produce  a  sudden  anger  and  impulse  to 
punish  the  wTong,  sufficient  to  dominate  the 
will  of  the  killer,  the  inherent  cruelty  of  the 
set  is  so  far  modiHed  as  to  make  the  of- 
fense manslaughter.  Provocation,  there- 
fore, is  legally  effective,  because  for  the  mo< 
ment  it  prevents,  subdues,  or  exclude  from 
the  mind  of  the  criminal  actor  that  unnat- 
ural cruelty  which  is  the  earmark  of  murder 
through  the  controlling  presence  of  natural 
rage  immediately  induced  by  an  adequate 
injury.  The  essential  test  of  an  adequate 
injury  ia  its  inherent  and  judicially  known 
capacity,  under  existing  social  conditions, 
to  cause  such  rage,  as  a  rule,  when  inflicted 
on  the  ordinary  man.  The  conditions  to 
which  this  part  of  the  charge  applied  were 
these:  (1)  An  admittedly  intentional,  un- 
lawful killing;  (2)  in  a  transport  of  rage; 
(3)  induced  by  an  injury  and  insult  done  to 
the  defendant  by  adultery  committed  with 
his  wife  in  his  presence.  To  make  the  of- 
fense manslaugliter,  the  injury  must  have 
been  done.  Intentional  unlawful  killing  in 
a  rage  is  murder,  and  not  manslaughter. 
Anger  thirsting  for  the  blood  of  an  enemy 
is  in  itself  an  earmark  of  murder,  no  less 
than  revenge  or  brutal  ferocity;  but  when 
it  is  provoked  by  the  wrongful  act  of  the 
person  slain,  who  thus  brings  upon  himself 
the  fatal  blow,  given  in  the  first  outbreak 
of  rage,  cjiu?eil  by  himself,  the  ofTense  is 
manslaughter;  not  only  because  the  volun* 
tary  act  is,  in  a  way,  compelled  by  an  un- 
governable rage,  hut  also  because  the  victim 
is  the  aggressor;  and  his  wrong,  although  it 
cannot  justify,  may  modify,  the  nature  of 
the  homicide  thus  induced.  The  court 
therefore  correctly  told  the  jury  that,  to 
make  the  offense  manslaughter,  the  injury 
claimed  as  a  provocation  must  have  in  fact 
been  done.  Our  law  of  homicide  recognizes 
no  provocation  as  legally  competent  to  so 
modify  the  cruelty  of  intentional,  unlawful 
killing  as  to  reduce  the  offense  to  man- 
slaughter, except  the  provocation  involved 
in  an  actual  and  adequate  injury  and  insult. 
A  different  rule  of  provocation  applies  when 
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the  killing  is  not  intentional;  ae  where  it 
xesulta  from  the  use  of  force,  not  intended, 
4ind  not  naturally  adapt«d,  to  cause  death. 
But  where  the  killing  is  both  intentional  and 
unlawful,  the  only  legal  provocation  Is  that 
given  by  an  actual  injury  and  insult. 

The  deciaion  of  the  majwity  of  the  court 
-is  based  on  the  assertion  that  the  intentional 
unlawful  killing  of  an  innocent  person  who 
has  done  the  slayer  no  wrong  may  be  man- 
slaughter; or,  in  other  words,  an  actual  in- 
jury done  to  the  slayer  is  not  essential  in 
order  to  reduce  such  killing  from  murder  to 
manslaughter.  I  find  no  authority  in  our 
lAw  for  this  assertion.  During  the  three 
(centuries  in  which  the  distinction  between 
the  crime  of  murder  and  that  of  manslaugh- 
ter has  been  developed  and  established,  there 
is,  so  far  as  I  have  been  able  to  discover, 
no  dictum,  or  jurist,  or  decision  of  court 
which  has  failed  to  recognize  the  necessity 
of  an  actual  injury  and  insult  given  by  the 
killed  and  suffered  by  the  killer  as  necessary 
to  the  reduction  of  intentional  unlawful 
killing  from  murdv  to  manslaughter.  It 
seems  to  me  unquestionable  that  the  deci- 
sion involves  a  clean-cut  and  radical  change 
of  existing  law.  I  think  Bueh  a  change 
would  be  unwise,  and  inconsistent  with  the 
considerations  of  public  policy  that  under- 
lie our  law  of  homicide.  It  is,  however, 
unnecessary  to  discuss  the  wisdom  of  the 
•change,  for  it  is  one  within  the  province  of 
the  legislature,  and  not  of  the  court,  to 
make.  The  only  authority  cited  in  the 
opinion  of  Judge  Baldwin  as  supporting  its 
position  that  a  belief  in  an  injury  may  be 
equivalent  in  efTet-t  in  this  case  to  an  ac- 
tual injury,  is  the  case  of  Morria  v.  Piatt, 
32  Conn.  75,  85.  If  the  court  may  properly 
change  the  law  heretofore  clearly  established 
so  that  an  honest  belief  in  an  imaginary  in- 
jury can  make  manslaughter  of  murder, 
then  there  is  no  need  for  the  citation  of  au- 
thority. Ita  ipse  dixit  is  sufficient.  But 
aa  the  law  stands  the  case  cited  is  wholly 
irrelevant.  In  Morria  v.  Piatt  the  court 
was  dcalind^  with  a  homicide  claimed  to  have 
been  committed  in  the  exercise  of  the  right 
of  self-defense,  and  correctly  stated  the  law 
applicable  to  such  a  case,  namely,  killing 
in  self-defense  is  not  a  crime.  The  right  of 
self-defense  includes  the  right  of  protection 
against  a  reasonably  apprehended  danger, 
otherwise  the  right  of  self-defense  would  in 
most  cases  be  an  impotent  right.  A  well- 
grounded  apprehension  of  danger,  as  well 
as  a  certainly  existing  danger,  may  justify 
a  killing  in  self-defense.  The  lawfulness  of 
the  act  is  determined,  not  by  the  fact  of  an 
actually  existing  danger,  but  by  the  fact  of 
an  honesty  reasonable,  and  well-grounded  be- 
lief in  its  existencei  In  this  case  the  court 
is  dealing  with  an  admittedly  intentional 
and  unlawful  killing.  The  crime  is  murder 
unless  the  person  so  intentionally  killed  had 
himself  given  a  provocatioD  consisting  in  an 
actual  grievous  injury  and  insult.  There 
is  no  analogy  between  the  two  cases.  The 
principle  governing  the  former  case,  that 
the  right  of  aelf-defense  justifies  killing  done 
■to  prevent  a  reasonably  apprehended  dan- 
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ger,  is  well  settled.  The  principle  govern- 
ing this  cose,  that  intentional  unlawful  kill- 
ing is  murder  unless  provoked  by  an  ad»- 
quate  injuij  and  insult,  is  equally  well  set- 
tled. The  argument  of  the  opinion  seema  to 
be  this:  A  reasonable  belief  in  an  existing 
danger  may  justify  killing  in  self-defena^ 
and  in  such  case  the  reasonable  belief  ia 
equivalent  to  the  fact  of  existing  danger; 
erf/o,  a  reasonable  belief  in  a  nonexisting  in- 
jury is  equivalent  to  the  actual  injury  es- 
sential to  reduce  the  crime  of  intentionil 
unlawful  killing  from  murder  to  manslaugh- 
ter. Such  logic  is  not  convincing.  It  ii 
plain  that,  unleu  the  alteration  in  the  law 
announced  in  the  majority  opinion  is  jui- 
tillable,  the  error  imputed  to  the  charge  can- 
not be  sustained.  That  alteration  provides 
that  intentional,  unlawful  killing,  done  ia 
anger  reasonably  aroused,  may  be  man- 
slaughter, although  the  killer  has  received 
no  injury,  and  the  person  killed  is  innocent 
of  any  wrong.  Such  alteration  seems  to  me 
plainly  unjustiftable.  If  there  is  any  mis- 
take in  the  particular  passage  of  the  charge, 
it  is  the  st&tcmrat  of  a  ^neral  rule  not 
material  in  the  state  of  evid«ice  before  the 
jury.  The  only  question  in  respect  to  the 
alleged  injury  claimed  as  a  provocation  wai 
the  truth  or  falsity  of  the  testimony  de- 
scribing the  positions  of  the  defendant's 
wife  and  the  deceased  just  prior  to  the  fir- 
ing of  the  fatal  shot.  The  defendaat  testi- 
lied  that  he  discovered  his  wife  upon  tha 
ground,  lying  on  her  back,  with  her  clothes 
up.  and  the  man  in  the  position  detailed,  nod 
which  the  finding  says  justified  the  bcli<?f 
that  they  were  engaged  in  the  act  of  adul- 
tery. There  was  no  qualifying  evidence.  If 
the  testimony  was  credible,  adultery  had 
been  committed,  and  the  injury  alleged  had 
been  given.  There  was,  therefore,  no  oc«- 
sion  to  state  the  rule  of  law  applicable  to  t 
state  of  facts  which  might  justify  a  reason- 
able belief  .that  adultery  had  been  com- 
mitted, and  also  show  that  in  fact  it  had  not 
been.  The  court  might  properly  have  omltr 
ted  reference  to  a  rule  not  applicable  to  the 
state  of  fact  as  claimed;  or,  possibly,  if  the 
reference  were  made,  might  properly  have 
added  that,  if  the  conduct  of  the  deceased 
with  the  prisoner's  wife  did  not  satisfy  the 
jury  that  adultery  had  been  committed,  jet 
the  conduct  detailed  was  in  itself  a  gnev- 
nuR  injury  and  insult  and  legal  provocation. 
That  such  conduct  is  a  legal  provocation 
seems  to  me  demonstrable,  but  such  questi(m 
is  not  now  involved,  and  no  claim  in  respect 
to  it  is  made.  Tf  it  were  a  mistake  to  stat« 
the  rule  of  law  governing  a  case  where  there 
was  a  reasonable  belief  in  adultery  which 
was  in  fact  unfounded,  the  mistake  was 
harmless,  and  would  not  be  less  harmless  if 
the  quHliflcation  su^rested  bad  been  mada 
The  record  shows  with  certainty  that  the 
only  question  before  the  jury  as  to  this  mrt 
of  the  case  was  the  cr»libility  of  the  defend- 
flnt's  testimony  as  to  the  fact  of  adulterr. 
If  credible,  adultery  had  been  committed, 
and  the  offense  was  manslaughter.  Upon 
this  question  the  charge  of  the  court  is 
clear,  full,  and  impartial.   It  could  not  bsvs 
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been  misunderstood,  and  could  not  have 
been  affected  by  the  statement  in  the  gener- 
al definition  of  legal  provocation  as  Ut  the 
necessity  of  proving  the  fact  of  adultery. 
Neitlier  court  nor  counsel  contemplated  the 
contingency  of  the  jury  finding  ae  a  fact 
the  circumatancee  under  which  the  parties 
were  claimed  to  have  been  discovered,  and 
also  finding  that  no  adulteoy  had  been 
committed.  There  was  no  auch  contingency. 
It  involved  on  absurdity  approaching  gro- 
tesmieness,  and  yet  a  new  trial  cannot  be 
lawfully  granted  without  gravely  assuming 
the  probability  of  the  verdict  having  been 
influenced  by  such  an  absurdity.  A  mis- 
take^ or  even  an  error,  in  the  passage  of  the 


charge  objected  to,  would  relate  to  a  state 
of  facts  not  before  the  jury,  was  rendered 
harmless  by  those  portions  of  the  charge  di- 
rectly dealing  with  the  evidence,  and  could 
not  ha^-e  affected  the  conclusion  of  the  jury. 
The  defendant  has  had  a  fair  trial.  The 
charge  of  the  court  is  correct  in  law,  full 
and  impartial  in  its  review  of  the  evidence 
and  presentation  of  all  claims  made  by  the 
pai-ties;  and,  even  if  the  passage  objected 
to  might  properly  have  been  omitted  or 
qualified,  there  is  no  ground  for  a  new  trial. 
atate  v.  Qriawold,  73  Conn.  03,  100,  46  Atl. 
S29.  I  .thiiric  thu-e  is  no  error,  and  that  a 
new  trial  should  be  denied. 


IDAHO  SUPREME  COURT. 


W.  A.  SIFERS,  Respt., 

V. 

JO.  P.  JOHNSON,  Appt. 


(. 


.Idaho. 


*A  vtatnte  mtiklnff  It  nnlaivfal  to  fa«rd 
or  ftruK«  vhcep  wltblo  2  miles  or  an  lo- 
bablted  dwelling,  and  making  the  owner  of 
sheep  so  herded  or  grnsed  liable  for  damogea 
to  the  Injured  party.  Is  a  valid  exercise  of 
the  police  power  of  the  state,  and  not  uncon- 
stitutional. 

{Btoekttager,  J.,  dittentt.) 

(June  21,  1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Blaine  County  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  the  statutory  penalty  for  pasturing 
sheep  within  a  certain  distance  of  plaintiff's 
house.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Guy  C.  Barnnm,  for  appellant: 
The  2-mite  limit  mentioned  in  §  1210, 
Idaho  Rev.  Stat.,  does  not  apply  to  this 
case.  ' 

The  language  of  said  section  is:  "It  is 
not  lawful  for  any  person  owning  or  having 
-charge  of  sbeep  to  herd  the  same  or  permit 
them  to  be  herded  on  the  land  or  possessory 
claims  of  other  persons,  or  to  herd  the  same 
or  permit  them  to  graze  within  2  miles 
of  the  divelling  house  of  the  owner  or  own- 
ers of  such  possessory  claim." 

A  claim  is  the  possession  of  a  settler  upon 
the  wild  lands  of  the  government  of  the 


*Headnote  br  Quahlbb,  Ch.  J. 


Nnris. — For  a  case  Is  this  series  as  to  va- 
Ildlty  of  statute  makiog  It  unlawful  to  permit 
hogs  to  run  at  large,  see  Haigb  v.  Beii  (W. 
Va.)  ,31  L.  R.  A.  131. 

A-i  to  owner's  liability  for  trespassing  cattle 
In  general,  see  note  to  Bulpit  t.  Matthews 
(III.)  22  L.  R.  A.  55. 

Aa  to  validity  of  stntutor;  remilatloQB  as  to 
'nfected  animals,  see  Grimes  v.  Eddy  (Mo.)  26 
L.  U.  A.  638,  and  itote  ,*  and  State  v.  Rasmussen 
(Tdabo)  B2  L.  R.  A.  78. 
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United  States, — the  lands  which  such  a 
settler  holds  possession  of. 

Bouvier,  Law  Diet.;  ifcGtnnif  v.  Fried- 
man, 2  Idaho,  301,  17  Pac.  636. 

Plaintiff's  dwelling  house  is  not  that  of 
an  owner  of  a  possessory  claim. 

Mr.  L.  Ii.  SulllTan,  for  respondents 

Under  the  provisions  of  §  1210,  it  is  made 
unlawful  for  any  person  owning  or  having 
charge  of  sheep  to  nerd  them  or  permit  them 
to  be  herded  on  the  land  or  possessory  claime 
of  other  persons,  and  the  latter  part  of  said 
section  is  clearly  intended  to  prevent  the 
grazing  or  herding  of  sheep  within  2  miles 
of  the  dwelling  house  of  the  owner  of  such 
land,  whether  lie  has  the  title  in  fee,  or  is  in 

fioasesaioQ  of  such  land  under  the  public  land 
aws  of  the  United  States. 

A  reasonable  police  r^ulation  has  been 
established  for  the  protection  of  the  rights 
of  the  farmers  of  the  state,  and  for  the  pre- 
servation of  the  peace  and  good  order  of 
society. 

State  V.  Harrington,  68  Vt.  622,  34  L.  R. 
A.  100,  35  Atl.  515;  Eimmish  v.  Ball,  129 
U.  S.  217,  32  L.  ed.  695,  2  Inters.  Com.  Rep. 
407,  9  Sup.  Ct  Rep.  277;  1  Tiedeman,  State 
&  Federal  Control  of  Persons  &  Property, 
p.  1. 


Qnarles,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

The  plaintiff  commenced  this  action  in  the 
justice's  court  of  Soldier  precinct,  in  Blaine 
county,  to  recover  damages  from  the  defend- 
ant by  reason  of  trespass  committed  by 
sheep  belonging  to  and  under  the  control  of 
the  defendant  upon  the  premises,  and  within 
2  miles  of  the  same.  The  plaintiff  recovered 
judgment,  and  the  defendant  appealed  to  the 
district  court;  and  upon  a  trial  in  the  dis- 
trict court  plaintiff  recovered  a  verdict  for 
$100  damafxes,  upon  which  a  judgment  was 
entered  in  favor  of  the  plaintiff  and  against 
the  defendant  for  the  sum  of  $100  and  costs. 
JJefendant  tiien  moved  for  a  new  trial,  which 
being  denied,  he  appealed  from  the  order 
denying  a  new  trial  and  from  the  judgment. 

It  appears  from  the  record  that  the  re- 
spondent owns  the  lands  upon  which  he  re- 
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sides  and  which  he  farniB  in  fee  simple;  that 
he  boa  his  said  landa  inclosed,  and,  at  the 
date  of  the  tiespass  complained  of,  had  grow- 
ing crops  thereon,  bame  being  inclosed  with 
barbed-wire  fences;  Uiat  the  sheep  of  appel- 
lant were  lierded  and  grazed  immediately 
around  tlie  residence  aud  farm  of  the  re- 
spondent, and  trespassed  within  his  incloa- 
urea;  that  a  few  of  the  sheep  died, — some 
within  the  field  of  respondent,  and  some 
very  near  to  his  house, — and  were  permitted 
by  appellant  to  there  remain.  The  damage 
done  to  reepondent  was  estimated  at  from 
$100  to  $250  by  the  witnesses,  including  that 
within  his  inclosure^  and  that  to  the  pastur- 
age without,  but  within  2  miles  of  bis  dwell- 
ing. The  evidence  also  shows  that  appel- 
lant Iiad  five  bands  of  sheep — about  2,000  in 
each  band — grazing  withiu  2  miles  of  the 
dwelling  of  the  respondent,  and  so  destroyed 
the  pasturage  that  cattle  and  horses  could 
not  e.\i3t  there;  that  cows  will  not  graze 
where  sheep  have  been  grazed  the  same 
season.  The  respondent  expostulated  with 
appellant  about  the  latter  grazing  his  bands 
of  sheep  about  and  around  his  dwelling; 
whereupon  appellant  said  to  respondent,  in 
substance,  that  "when  he  was  in  the  cattle 
business  the  sheep  men  ran  sheep  in  on  his 
range  and  destro,\cd  the  range,  and  he  had 
to  go  out  of  tlie  cattle  business,  and  now  he 
was  in  the  sheep  business,  and  he  didn't 
know  any  wuy  for  us  to  do  but  to  take  our 
medicine."  It  appears  that  the  jury  took 
into  consideration  both  the  damages  that 
respondent  sustained  by  reason  of  the  sheep 
trespassing  within  his  fields  and  those  sus- 
tained by  Inm  by  reason  of  the  sheep  being 
grazed  within  2  miles  of  his  dwelling. 

Rections  1210-1212,  Idaho  Ber.  Stat,  are 
as  follows : 

"'Sec,  1210.  It  is  not  lawful  for  any  per- 
son owning  or  having  charge  of  sheep  to  herd 
the  same,  or  permit  them  to  be  herded  on 
the  land  or  pofi8C:*sory  claims  of  other  per- 
sons, or  to  herd  the  same  or  ppruiit  them  to 
graze  within  2  miles  of  the  dwelling  hou»e  of 
the  owner  or  owners  of  such  poMsej>sory 
claims. 

"See.  1211.  The  owner  or  the  agents  of 
such  owner  of  sheep  violating  the  provisions 
of  the  last  section,  on  complaint  of  the  party 
or  parties  injured  before  any  justice  of  the 
poace  for  the  precinct  where  either  of  the 
interested  parties  may  reside,  is  liable  to 
the  party  injured  for  all  damages  sustained; 
and  if  the  trespass  be  repeated,  is  liable 
to  the  party  injured  for  the  second  and  every 
subsequent  ollense  in  double  the  amount  of 
damages  sustained. 

'■'Bm.  1212.  When  the  owner  or  the  agent 
of  such  owner  of  sheep  found  trespassing 
upon  the  land  or  possessory  claims  of  an- 
other, or  within  2  miles  of  tlie  dwelling; 
house  of  the  claimant  or  occupant  of  such 
possessory  claim,  is  unknown  to  the  party 
injured  by  such  trespass,  all  sheep  so  tres- 
passing may  be  treated  as  estrays." 

It  is  contended  by  appellant  that  these 
statutes  are  unconstitutional  and  void.  Ap- 
pellant also  contends  that,  if  thera  sec- 
tions are  held  Talid,  they  do  not  apply  to 
54  L.  R.  A. 


this  case,  for  the  reason  that  the  respondent 
owned  the  land  upon  which  his  dwelling  wa« 
situated,  and  Uie  same  was  not  upon  a  poa- 
KesMory  claim.  The  latter  contention  is  mA 
tenable,  as  the  l^islature  evidently  intendtd 
to  protect  settlers  from  the  injury  and  an- 
uoyance  of  having  aheep  herded  and  grazed 
around  their  habitations,  whether  the^'  poa- 
sessed  the  same  absolutely  and  bad  title 
thereto,  or  held  only  by  mere  naked  posses- 
sion. The  other  contention  raises  the  seri- 
ous question  in  the  case.  As  we  view  it, 
this  is  purely  a  question  of  police  power. 
The  police  power  of  tlie  state  is  very  ^rest. 
Under  it  many  things  may  be  done  which  at 
first  glance  i>cem  to  infringe  upon  natoTiil 
and  civil  rights.  The  protection  of  health, 
preTOntton  and  suppression  of  nuisances, 
controlling  the  conduct  of  business  which 
affects  others  not  engaged  in  the  same,  the 
preservation  of  the  public  peace,  and  protec- 
tion of  the  public  welfare  are  legitimate  snb- 
jects  calling  for  the  exercise  of  the  police 
power  of  the  state.  Judge  Gooley,  in  his 
work  upon  Constitutional  Limitations,  6th 
ed.,  at  page  704,  says:  "The  police  of  a 
Htate,  in  a  comprehensive  sense,  embraces  iu 
whole  system  of  internal  regulation,  by 
which  the  state  seeks,  not  only  to  preservi; 
the  public  order  and  to  prevent  offenses 
against  the  state,  but  also  to  establish  for 
the  intercourse  of  citizens  with  citizen-i 
those  rules  of  good  manners  and  good  neigh- 
borhood which  are  calculated  to  prevent  a 
conflict  of  rights,  and  to  insure  to  each  the 
uninterrupted  enjoyment  of  his  own.  so  far 
as  is  reasonably  consistent  with  a  like  en- 
joyment of  the  rights  of  others."  The  same 
author,  at  page  705,  quotes  from  Chief  Jus- 
tice Shaw,  in  6'om.  v.  Alger,  7  Cush.  53,  with 
approval,  this  language:  "We  think  it  is 
a  settled  principle,  growing  out  of  the  ns- 
ture  of  well-ordered  civil  society,  that  every 
holder  of  properly,  however  absolute  and  nn- 
qualified  may  be  liis  title,  holds  it  under  the 
implied  liiiliility  that  his  use  of  it  shall  not 
be  injurious  to  the  equal  enjoyment  of  others 
having  an  equal  right  to  the  enjoyment  of 
their  property,  nor  injurious  to  the  rights 
of  the  community.  .  .  .  Rights  of  prop- 
erty, like  all  other  social  and  conrentionil 
rights,  are  subject  to  such  reasonable  limi- 
tations in  their  enjoyment  as  shall  prevent 
them  from  being  injurious,  and  to  such  rea- 
sonable restraints  and  regulations  estah- 
lisbed  by  law  as  the  legislature,  under  the 
governing  and  controlling  power  vested  in 
them  by  the  Constitution,  may  think  neces- 
sary and  expedient."  At  page  743  the  said 
author  says:  "The  most  proper  business 
may  be  regulated  to  prevent  its  becoming  of- 
fensive to  the  public  sense  of  decency,  er 
for  any  other  reason  injurious  or  danger- 
ous." In  his  work  upon  State  and  Federal 
Control  of  Persons  and  Property,  Mr.  Tiede- 
man,  at  page  83S,  says:  "In  every  stafe  the 
keeping  of  live  stock  is  under  police  regula- 
tion. .  ■  .  The  dash  of  interest  between 
stock  raising  and  farming  calls  for  the  in- 
terference of  the  state  by  the  institution  of 
police  regulations:  and  whether  the  regnla- 
tions  shall  subordinate  the  stock-raising  in- 
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terest  to  that  of  farming,  or  vice  ver»i,  in 
the  case  of  an  irreconcilable  difference,  as 
is  the  case  with  respect  to  the  going  at  large 
of  cattle,  is  a  matter  for  the  legislative  dis- 
cretion, and  is  not  a  judicial  question.  In 
the  exercise  of  this  general  power  of  con- 
trol over  the  keeping  of  live  stock,  the  state 
or  municipal  corporation  may  prohibit  al- 
ti^ther  the  running  at  large  of  such  ani- 
mals, and  compel  the  owners  to  keep  them 
within  their  own  inclosures."  Inasmuch  as 
the  l^islature  may  prohibit  the  running  at 
large  of  live  stock,  we  see  no  reason  why  it 
should  be  held  that  it  may  not  prohibit  the 
running  at  large  altogether  of  certain  live 
stock,  nor  why  certain  live  stock  (for  in- 
stance, sheep)  should  not  be  forbidden  to  be 
herded  within  2  miles  of  the  dwelling  of 
a  settler.  We  have  statutes  which,  in  effect, 
prohibit  hogs  from  running  at  large.  See 
S§  1340  to  1344,  inclusive,  Rev.  Stat,  where- 
in it  is  provided  that  the  owner  or  occu- 
pant of  premises  need  not  fence  against 
hogs;  that  the  owner  of  hogs  that  trespass 
upon  the  inclosure  of  others  is  liable  for 
damages;  for  the  impounding  of  trespassing 
hogs,  etc.  These  statutes,  like  those  in  ques- 
tion here,  were  enacted  to  protect  the  farm- 
ers from  annoyance  and  injury  caused  by 
the  trespassing  of  hogs,  and  to  save  them  ex.- 
pense  in  fencing  against  hogs.  It  is  a  mat- 
ter of  common  knowledge  and  experience 
that  a  fence  will  keep  out  cattle  and  horses 
that  will  not  sheep  or  hogs.  It  is  evident 
that  in  passing  the  statutes  cited,  relative 
to  the  running  at  large  of  hogs,  and  the  i 
herding  ajid  grazing  of  sheep  witiiin  2  mile?  j 
of  dwelling  houses,  the  legislature  intended 
to  further  the  public  good  and  preserve  the 
peace,  by  preventing  those  conflicts  which 
would  naturally  result  from  the  herding  of 


sheep  about  the  dwellings  of  settlers.  The 
statutes  were  intended  to  promote  the  pub- 
lic good  and  avoid  danger  and  injury  to  the 
citizen.  They  were  also  evidently  intended 
to  protect  the  health  of  the  settlers,  and  as 
those  questions  are  of  legislative  diacretitHi, 
and  not  judicial,  we  are  not  authoruced  to 
hold  the  statutes  unconstitutional. 

It  is  contended  by  the  appellant  that  every 
citizen  has  the  right  to  pasture  the  public 
domain,  and  that,  if  the  statutes  in  ques- 
tion are  held  valid,  it  amounts  to  taking 
property  without  due  process  of  law.  There 
IS  nothing  in  this  contention.  We  know  of 
no  statute  enacted  by  Congress  which  grants 
the  citixen  the  right  of  pasturage  upon  the 
public  domain,  and  counsel  for  appellant 
cites  no  such  statute.  Citizens  graze  their 
stock  upon  tiie  public  domain  by  sufTeranco 
of  the  general  government,  and  not  by  vir- 
tue of  any  vested  right.  When  Idaho  was 
admitted  into  the  Union  of  states,  she  was 
not  fettered  or  restricted  in  the  exercise  of 
the  poHcf  power  that  attaches  to  statehooil 
by  any  provision  in  the  admission  act,  and 
it  cannot  be  reasonably  contended  that,  be- 
cause lands  are  situated  within  her  borders 
that  belong  to  the  general  government,  ami 
which  private  parties  are  permitted,  by  suf- 
teraneo.  to  pasture,  she  is  limited  in  the  ex- 
ercise of  what  would  otherwisti  be  legitimate 
police  power.  It  follows  from  what  has 
been  said  that  the  statutes  in  question  are 
valid. . 

Finding  no  reversible  error  in  the  record, 
!  tht  order  drnying  a  new  trial  and  the  judif- 
I  ment  are  a^rmed,  with  costs  of  appeal  to 
the  respondent. 

Snllivan,    J.,    concurs.  8toeksl«B*'> 

J.,  dissents. 


INDIANA  SUPREME  COURT. 


INDIANAPOLIS  UNION  RAILWAY  COM- 
PANY, Appt., 

V. 

John  J.  HOULIHAN. 


(. 


.lad. 


1.  Tbc  appellate  court  la  not  precluded 
from  coniilderlnK  the  correctncM  of 
the  overrnllna;  of  a  demurrer  to  an 

amended  complaint  by  the  fact  that  the  orig- 
inal and  amended  complaints  as  they  appear 
In  the  transcript  are  alllce,  on  the  theory 
that  tbe  original  complaint  was  erroneously 
copied  where  the  amended  one  should  ap- 
pear, where  the  clerk  has  certified  that  the 
amended  complaint  was  correctly  copied,  and 
hlB  duty  required  tbe  copying  of  only  that 
paper. 

2.  That  an  Injurr  was  caused,  by  the 
nesllicent  niie  of  an  engine  br  a  serv- 
ant la  chance  thereof*  to  another  ■serv- 


ant of  the  same  corporation,  both  being  at 
the  tlmo  in  the  line  of  duty  as  emirioyees, 
Is  sufficient  to  render  the  employer  liable 
under  a  statute  Imposing  liability  where  In- 
jury is  caused  by  tlie  negligence  of  any  per- 
son in  the  sei-vlce  of  such  corporation  wbo 
has  been  given  charge  of  any  engine,  or  where 
snch  Injury  Is  eauled  by  tbe  negligence  of  any 
servant  acting  in  tbe  place  of  the  corporation 
In  that  behalf,  and  tbe  person  injured  Is  obey- 
ing at  tbe  time  of  such  Injury  tbe  order  oC 
some  superior  having  authority  to  direct, 
wtthont  showing  that  the  negligent  servant 
represented  the  employer,  or  that  tbe  In- 
jured one  was  obeying  tbe  order  of  a  superlov. 
'J.  A  Htatnte  mahlnar  railroad  compan- 
ies liable  to  all  employees  tor  injuries 
caused  by  negligence  of  any  of  their  servantir 
in  charge  of  nny  signal,  telcRrapb  office, 
switch  yard,  shop,  round  houRe.  locomotive 
engine,  or  train,  la  not  unconstitutional  as 
unequal,  but  Is  sustainable  as  an  exercise  of 
tbe  police  power  for  tbe  protection  of  persons 


Note. — For  other  cases  in  this  series  as  to  { 
constltatloDSllty  of  statutes  to  protect  health, 
safety,  and  comfort  of  employees,  see  State  v. 
Hoskins  (MInn.t  25  L.  R.  A.  759,  and  note;] 
Consolidated  Coal  &  Uln.  Co.  v.  Floyd  <Obio)  ' 
64  L.  R.  A. 


•2S  L.  R.  A.  RiH,  snd  note;  Durkln  v.  Kingston 
Coal  Co.  <Pn.)  29  L.  R.  A.  808;  People  v.  Smith 
(Mich.)  32  T..  It.  A.  8r)3,  and  note;  Re  Morgan 
(Colo.)  47  L.  R.  A.  52  :  and  Chicago,  W.  &  V. 
Coal  Co.  V.  People  (III.)  48  L.  R.  A.  354. 
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exposed  to  dangerous  atrenclea  In  the  handi 
of  other*. 

4.  One  la  ckars*  ot  a  locomotive  en- 
Kiue  Im  aevllsent  In  VDaalnjK  It  «t 
SO  lullea  am  bour,  wltboat  waralng,  past 
a  place  where  he  knows  It  Is  the  Saty  of  on 
employee  to  cross  the  track  to  receive  the  re- 
port of  a  train  then  passlDg.  and  whose  view 
along  the  track  la  obstructed  by  posts  and 
weeds. 

5.  Wliere  a  rallwHy  compBnr  Is  l>y 
■  tatnte  mnde  liable  for  the  neffllveDce 
of  lis  engineer,  an  averment  that  Its  negll- 
geacG  was  the  cause  of  an  injurr  wUl  Include 
the  n^llgcnce  of  the  engineer. 

V.  The  coniilderatlon  for  a  releaMe  Ity 
an  Injured  employee  to  his  employer,  ex- 
pressed as  being  "In  consideration  of  the  em- 
ployer's aftreemmt  to  pay  physician's  and 
hoapltal  charges"  and  a  apeclfled  cash  pay- 
ment to  the  employee,  Is  contraStual,  m  that 
it  cannot  be  contradicted  by  parol. 

(June  6,  1801.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Boone  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  negligeace  for 
which  defendant  wai  reaponsible.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Ueaera.  B.  M.  Balaton,  C.  M.  Zlon, 
and  Baker  A  Daniels,  for  appellant: 

If  the  amended  complaint  is  construed 
as  counting  upon  a  couiiuon-luw  liability, 
it  is  bad,  because: 

1.  The  alleged  defects  in  the  defendant's 
railroad  track,  as  respects  obt>tructious  to 
view,  etc.,  along  the  side  of  the  track,  were 
own  to  view  and  neceBsariiy  known  to  the 
plaintiff. 

Uattaieap  v.  Atlanta  Steel  d  Tin-Plate  Co. 
155  ind.  507,  68  N.  E.  718;  Wabaah  R.  Co. 
V.  Ray,  152  Ind.  392,  51  N.  E.  920;  OHffin 
V.  Ohio  U.  R.  Co.  124  Ind.  326,  24  N.  E. 
8S8;  Bii-unson  v.  Lafayette,  134  Ind.  625, 
N.  E.  1033;  Big  Creek  Stone  Co.  v.  Wolf, 
138  Ind.  490,  38  N.  £.  52. 

2.  Any  n^ligence  of  the  defendant's  engi- 
neer, if  such  be  averred,  was  the  negligence 
of  a  fellow  servant. 

A'eif  J'ittsluryh  Coal  d  Coke  Co.  v.  Peter- 
son, 136  Ind.  398,  35  N.  E.  7;  Robertson  v. 
Chicago  E.  R.  Co.  146  Ind.  486;  45  N.  E. 
655;  Hodgea  v.  Standard  Wheel  Co.  152 
Ind.  080.  52  N.  E.  391,  54  N.  E.  383;  Thomp- 
son V.  Citiscns'  Street  R.  Co.  152  Ind.  40L, 
63  N.  K.  402;  Orgeon  Short  Line  d  V.  N. 
R.  Co.  v.  Frost,  21  C.  0.  A.  186,  44  U.  S. 
App.  000.  74  Fed.  965;  Baltimore  &  0.  R. 
Vo.  V.  Cauip,  13  C.  C.  A.  233.  31  U.  S.  App. 
213,  65  Fed.  952;  Cincinnati,  A'.  0.  d  T.  P. 
R.  Co.  v.  Clark,  6  C.  C.  A.  281,  16  U.  S. 
App.  17,  57  Fed.  125. 

If  the  amended  complaint  is  construed  aa 
counting  upnn  a  liability  under  the  so-called 
pmployera'  liability  aot  ( 3  Burns's  Rev. 
Stat.  S  7083)  it  is  bad  upon  demurrer,  be- 
cause: 

1.  The  only  negligence  averred  against 
the  defendant  is  the  neglifience  in  furnishing 
"defective  ways,"  and  the  common-law  rule 
that  the  servant  assumes  obviouit  risks  is 
ML.  B.  A. 


equally  applicable  to  a  ease  bnnu^t  under 
the  provisions  of  the  emplc^ers  liaMIit; 

act  toucliing  defective  ways. 

Thomas  v.  Quartermaine,  L.  R.  18  Q.  B. 
Div.  685;  Oslorrie  v.  London  d  A".  W.  B. 
Co.  L.  It.  21  Q.  B.  Div.  220;  Gunninghawi 
v.  Lynn  d  B.  Street  R.  Co.  170  Mass.  298, 
40  N.  K  410;  Donahue  v.  Washburn  i  U. 
Mfg.  Co.  109  Mass.  574,  48  N.  E.  842;  Cos- 
nelly  v.  IhwxHton  Wooleri  Co.  163  Mass. 
150,  39  N.  E.  787;  Birmingham  R.  d  Elec- 
tric Co.  V.  Allen,  99  Ala.  359,  20  L.  R.  A 
457,  13  So.  8;  Bridges  v.  Tennessee  Coal,  I. 
d  R.  Co.  109  Ala.  287,  19  So.  495. 

The  "defective  ways"  mentioned  in  the 
amended  complaint  made  a  danger  that 
"WHS  easily  apparent,  immediately  present, 
and  stood  out  so  prominently  as  to  press 
observation  ui>on  the  servant  of  ordinary 
intelligence,  and  made  such  danger  a  risk 
of  bis  employment  which  plaintiff  assumed." 

Pittsburgh,  C.  C.  d  St.  L.  R.  Co. 
Moore,  1S2  Jnd.  345,  44  L.  R.  A.  638,  53  N. 
E.  290;  Indiana,  I.  d  I.  R.  Co.  v.  Bundy,  152 
Ind.  590,  .53  N.  E.  175;  yew  York,  C.  d  Bt. 
L.  R.  Co.  V.  0»tman,  146  Ind.  452.  45  N.  E. 
On  1 ;  Pennsylvania  Co.  v.  Finney,  145  Ind. 
551,  42  X.  E.  816. 

2.  The  specitic  and  particular  acts  of  the 
defendant's  engineer,  characterized  in  the 
pleading  as  negligent  (in  order  to  bring  the 
case  within  the  provisions  of  the  4th  clause 
of  said  §  7083,  Burns's  Rev.  SUt.),  are  not 
in  law  negligent,  and  were  not  in  fact  the 
proximate  cause  of  plaintiff's  injury. 

^feiallie  Compression  Casting  Co.  v. 
Fitchburg  R.  Co.  100  Mass.  Z77,  12  Am.  Rep. 
680;  Baltimore  d  O.  8.  W'.  R.  Co.  v.  Brad- 
ford, 20  Ind.  App.  348,  49  N.  E.  388;  WiO- 
inms  V.  Chicaqo  d  A.  R.  Co.  135  HI.  491,  11 
L.  R.  A.  352,  20  N.  E.  661;  Randall  v.  Balti- 
more d  0.  R.  Co.  100  U.  S.  478  27  L.  ed. 
1003.  3  Sup.  Ct.  Rep.  322;  Louisrille  d  y. 
It.  Co.  V.  Hall,  87  Ala.  708.  4  L.  R.  A.  710. 
P  So.  277;  Port  Royal  d  W.  C.  R.  Co.  v. 
Phinixy,  83  Ga.  193,  9  S.  E.  600 ;  Spieer  t. 
Chesapmke  d  O.  R.  Co.  34  W.  Va.  514,  II 
L.  R.  A.  385,  12  S.  E.  553;  Schackleford  t. 
Louisville  d  A'.  R.  Co.  84  Ky.  43;  Thomf- 
son  V.  Citisens'  Street  R.  Co.  152  Ind.  461. 
53  N.  R.  402;  Baltimore  d  0.  S.  W.  R.  Co. 
V.  Young,  146  Ind.  374,  45  N.  E.  479;  Evans- 
villc  d  T.  H.  R.  Co.  T.  Krapf,  143  Ind.  647, 
36  N.  E.  901. 

3.  Because  it  is  necessary,  under  the  4tfa 
clause  of  i  7083.  Burns's  Rev.  Stat  thst  a 
complaint  shall  contain  an  allegation  which 
is  wanting  in  the  amended  complaint  here, 
namely,  that  at  the  time  of  the  accident  the 
plaintiff  was  "obeying  or  conforming  to  the 
order  of  some  superior,  at  the  time  of  such 
injury,  having  authority  to  direct." 

The  statute  should  be  interpreted  so  that 
it  shall  stand,  if  possible.  It  is  possible  to 
so  interpret  it  if  the  persons  in  wnose  famr 
it  was  enacted  are  persons  that  are  subjected 
to  the  unusual  dang^  of  railroad  open- 
tion.  namely,  all  railroad  employees  who,  is 
the  doing  of  their  work,  do  not  c(mtrd  thar 
own  actions,  but  act  in  oonformi^  with  the 
order  of  some  superiOT  empl(^ee  who  hu 
authority  to  direct. 
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Misaouri  P.  R.  Co,  t.  Maokey,  127  U.  S. 
206,  32  L.  cd.  107,  8  Sup.  Ct.  Resp.  1161; 
PittBburgh,  C.  C.  <£  St.  L.  R.  Co.  v.  Mont- 
gotnery,  152  lad.  1,  40  N.  E.  582;  Pitte- 
burgh.  C.  C.  <£  8t.  L.  R.  Co.  V.  Hosea,  162 
Ind.  412,  53  N.  E.  419;  Ovlf,  C.  d  S.  F.  R 
Co.  V.  miia,  165  V.  S.  150,  41  L.  ed.  666,  17 
Sup.  Ct.  Rep.  255;  Wilder  v.  Chicago  <£  W. 
M.  R.  Co.  70  Mich.  382.  38  N.  W.  280;  Uock- 
ing  Valley  Coal  Co.  v.  Roaaer,  53  Ohio  St. 
12,  2fl  L.  R.  A.  386,  41  N.  E.  263;  Atchison 
T.  <6  iJ.  F.  R.  Co.  V.  Matthews,  174  U.  S.  96, 
43  L.  ed.  009,  10  Sup.  Ct.  Rep.  600;  Whit- 
ooitib  V.  Standard  Oil  Co.  153  Ind.  513,  65 
N.  E.  440. 

There  is  so  averment  'in  the  complaint 
that  authorizes  Uie  inference  that  plaintiff 
was  acting  in  an  emergency. 

It  vas  possible  for  him,  even  witiiin  the 
6  feet  between  the  target  pole  and  the  track, 
to  80  use  Ilia  eyes  and  at  the  same  time  so 
control  his  body  as'not  to  give  up  his  place 
of  safety,  and  yet  ascertain  that  the  engine 
was  coming.  Uis  failure  so  to  do  was  neg- 
ligence which  contributed  to  his  injury. 

Cincinnati,  /.  Bt.  L.  d  0.  R.  Co.  v.  hong, 
112  Ind.  106.  13  N.  £.  650}  O'JIeaX  y.  Chi- 
cago A  T.  Coal  R.  Co.  132  Ind.  110,  31  N.  £. 
669;  Pittsburgh,  C.  O.  St.  L.  R.  Co.  v. 
Froze,  150  Ind.  576,  50  N.  E.  670;  Krenger 
V.  PHisburg,  C.  C.  d  Bt.  L.  R  Co.  151  Ind. 
687,  43  N.  E.  649,  52  N.  E.  220;  Thompson 
V.  Citizens'  Street  R.  Co.  152  Ind.  461,  53 
N.  E.  462;  Whitcomb  v.  Standard  OU  Co. 
153  Ind.  513,  55  N.  E.  440. 

The  plaintiff  testified,  in  effect,  that  he 
did  not  see  the  engine  unUl  just  at  the  in- 
stant he  was  struck;  that  when  he  stood 
south  of  the  target  pole  he  could  see  an  ob- 
ject upon  the  Belt  track  10  or  15  feet;  that 
OS  he  stepped  toward  the  track  he  was 
watching  for  whatever  might  he  there,  aim- 
ing to  see  that  he  was  clear  in  crossing  the 
track.  Taken  togrtho-,  these  facts  are  con- 
dusive  proof  that  plaintiff  was  guilty  of 
contributory  negligence. 

Lake  Krie  d  W.  R  Co.  v.  Stick,  143  Ind. 
449,  41  N.  E.  365;  Cleveland,  C.  O.  d  Bt. 
L.  R.  Go.  V.  Miller,  149  Ind.  490,  49  N.  E. 
445;  Sutherland  v.  Cleveland,  C.  C.  d  St.  L. 
B.  Co.  148  Ind.  308,  47  N.  E.  624;  Wabash 
Paper  Co.  v.  Webb,  146  Ind.  303,  45  N.  E. 
474;  Bobbe.  v.  riele,  148  Ind.  116,  45  N.  E. 
78S,  47  N.  E.  1. 

Messrs.  A.  J.  Sbelbr  and  T.  J.  Terhune, 
with  Messrs.  Addison  C.  Harris  and 
Wymond  J.  Beckett,  for  appellee: 

The  consideration  stated  in  the  writing 
conaists  of  two  elements :  ( 1 )  a  cash  pay- 
ment of  $25;  (2)  an  agreement  to  pay  "all 
fees  and  charges  payable  to  physicians  and 
St.  Vincent's  Hospital  for  services  and  care 
rendered  to  said  Houlihan  on  acoonnt  of 
said  injuries.'* 

The  cash  payment  of  $25  Is  not  contract- 
ual; the  writing  contains  no  agreement  or 
promise  to  pay  the  same. 

The  mere  agreement  to  pay  a  sum  in  cash, 
without  conditions,  is  never  contractual;  it 
is  R  mere  inattentive  recital.  Mouct,  hein^ 
the  common  medium  of  exchange  does  not 
evidence  contnctual  intention. 
ff4L.  R.  A. 


Jadcson  V.  Chicago,  St.  P.  d  K.  0.  B.  Co. 

54  Md.  App.  036;  6  Am.  &  Eng.  Enc  Law, 
2d  ed.  p.  755;  Stetcart  v.  Chicago  d  B.  I.  R. 
Co.  141  Ind.  55,  40  N.  E.  07. 

Under  the  circumstances  and  conditions 
under  which  the  services  were  rendered  to 
the  appellant  for  which  said  fees  and  charges 
were  made  the  appellant  was  bound  to  pay 
these  fees  and  charges,  or  at  least  app^lee 
was  not. 

Terre  Haute  d  I.  R.  Co.  v.  McMurray,  98 
Ind.  358,  40  Am.  Rep.  752;  Ohio  &  M.  R. 
Co.  v.  Early,  141  Ind.  73,  28  L.  R.  A.  546, 
40  N.  E.  257;  Toledo,  St.  L.  d  K.  0.  R,  Co. 
V.  Mylott,  0  Ind.  App.  438,  33  N.  E.  135. 

Appellant's  agreement  to  pay  these  fees 
and  charges  was  an  agreement  to  pay  its 
own  debt,  whidi  would  be  no  consideration 
for  the  release. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  693, 
750;  Clark  v.  Waterman,  7  Vt.  76;  Myers 
V.  Dean,  11  Misc.  368,  32  N.  Y.  Supp.  238; 
Richmond  d  D.  R.  Co.  v.  Walker,  02  Ga. 
435.  17  S.  K.  604;  Clark,  Contr.  p,  184; 
Bishop,  Oootr.  §  448;  Beaver  v.  Fulp,  186 
Ind.  505,  36  N.  E.  418. 

Without  infringing  the  rule  that  parol 
evidence  is  not  admissible  to  vary  or  con- 
tradict tjie  terms  of  a  written  instrument, 
parol  evidence  is  always  admissible  to  show 
the  nature  and  qualities  of  the  subject-mat- 
ter to  which  the  instrument  refers. 

Greenl.  Ev.  14th  ed.  §§  277,  282,  286, 
2fl5o;  17  Am.  &  Eng.  Enc.  Law,  p.  452; 
Cocke  V.  Blackboum,  57  Miss.  089;  Ranadel 
V.  Moore,  153  Ind.  39S,  63  L.  R.  A.  753,  62 
N.  E.  707. 

Under  a  plea  of  no  consideration  it  is  al- 
ways admissible  to  show  by  parol  that  there 
was  no  consideration,  that  there  was  no  legal 
contract. 

Greenl.  Ev.  14th  ed.  S  284;  Cocke  v.  Black- 
boum, 57  Mi3s.  689;  Meyer  v.  Casey,  57 
Miss- 615;  Browne,  Parol  Ev.  ed.  1893,  { 
29,  p.  43;  Hubbard  v.  Marshall,  60  Wis. 
322,  6  N.  W.  497;  Stephen,  Digest  of  Ev. 
4th  ed.  p.  133. 

If  we  concede  that  the  fees  and  charges 
constitute  a  debt,  and  that  th^  constituted 
Houlihan's  debt,  then  the  appellant's  agree- 
ment to  pay  these  fees  and  charges  would 
be  a  promise  to  pay  the  debt  of  another,  and, 
as  the  writing  was  not  signed  by  the  ap- 
pellant, would  be  unenforceable  and  void  un- 
der the  statute  of  frauds. 

Baylies,  Sureties  &  Guarantors,  p.  70; 
Cheesman  v.  Wiggins,  122  Ind.  362,  23  N. 
E.  945. 

If  the  appellant  was  not  bound  to  pay 
these  fees  and  charges  the  contract  was  uni- 
lateral, and  hence  unenforceable. 

Wilkinson  v.  Heattenrich,  58  Mich.  574, 

55  Am.  Rep.  708,  26  N.  W.  139;  Gordon  v. 
/ndianapolM  Water  Co.  (Ind.  App.)  61  N*. 
E.  12. 

Baker,  J.,  delivered  the  opinion  of  the 
court : 

Judgment  for  appellee  for  $15,000  on  ac- 
couut  of  personal  injuries.  Appellant  as- 
signs that  the  court  erred  in  overruling  (1) 
its  demurrer  to  the  amended  complain^  (2), 
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its  motion  for  judgment  on  the  jury's  an- 
swera  to  interrogatoriea  notwithstanding 
the  general  verdict,  and  (3)  its  motion  for 
a  new  trial. 

1.  The  amended  complaint  all^s  that 
appellant  operates  a  railway  in  and  about 
Indianapolis  known  as  the  "Belt  Line;" 
that  outside  of  the  city,  near  the  stock 
yards,  the  Belt  Line  crosses  the  Vandalia 
Xiailroad  at  right  angles ;  that  the  Belt  Line 
runs  north  and  south,  and  the  stock  yards 
are  south  of  the  crossing;  that  each  line 
has  two  tracks  at  the  crossing,  which  are 
parallel  and  about  6  feet  apart;  that  on 
August  8,  1895,  appellee  was  employed  by 
appellant  as  a  telegraph  operator  at  the 
crossing,  and  it  was  nis  duty  to  keep  an  ac- 
count and  take  a  report  of  all  the  cars  of 
other  railways  that  passed  in  and  out  at  the 
crossing  over  appellant's  line,  and  report 
the  same  to  appellant,  and  set  the  targets 
at  the  crossing,  and  appellee  had  no  other 
duties;  that  trains  coming  south  into  the 
stock  yards  ran  on  the  west  track  of  the 
appellant's  line,  and  trains  passing  north 
out  of  t^e  stockyards  ran  on  the  east  track; 
that  it  was  appellee's  duty  to  go  from  the 
telegraph  office,  which  was  located  in  the 
northwest  angle  of  the  crossing,  and  about 
3  feet  from  the  west  track,  over  the  west 
track,  to  receive  reports  from  the  outgoing 
trains  on  the  east  track;  that  some  one  in 
charge  of  the  outgoing  train  would  hand  the 
appdlee  a  repmrt  of  such  train  white  it  was 
in  motifHi,  passing  north  over  the  crossing; 
that  thei-e  was  no  othn-  way  by  which  ap- 
pellee could  receive  such  reports,  and  this 
fact  was  well  known  to  appellant  and  its 
^-ngioeer  in  charge  of  the  locomotive  engine 
hereinafter  mentioned;  that  on  August  8, 
1895,  appellee  was  in  the  discharge  of  his 
duties  at  the  crossing;  that,  without  any 
negligence  on  his  part,  he  stepped  out  of 
the  telegraph  office,  and  was  in  the  act  of 
stepping  onto  and  across  the  west  track  in 
order  to  receive  a  report  from  an  outbound 
train  which  was  then  passing  north  on  the 
east  track,  aa  was  his  duty  to  do;  that  ap- 
pellee did  not  know  of  the  approach  of  an 
engine  on  the  west  track;  that  he  could  not 
see  the  engine  as  it  approached  the  crossing, 
by  reason  of  posts  and  high  weeds  between 
the  telegraph  office  and  the  west  track, 
whi<di  appellant  had  negligently  permitted 
to  be  and  grow  upon  its  right  of  way,  com- 
pletely obstmcting  appellee's  view  of  the 
north ;  that  he  could  not  hear  the  engine 
approaching  the  crossing,  by  reason  of  the 
noise  of  the  outbound  train;  that  appellee 
was  in  the  act  of  stepping  on  the  west  edge 
of  the  west  track,  without  any  negligence 
on  his  part,  when  an  engine  owned  by  af)- 
pdlant,  and  in  charge  of  appellant's  engi- 
neer, was  n^ligently  run  by  the  engineer 
against  appellee  without  fault  on  his  part, 
inflicting  permanent  iniuries;  that  the  engi- 
neer negligently  failed  to  stop  the  engine 
while  approaching  the  crossing  from  the 
north,  and  negligently  failed  to  give  any 
signal  of  the  engine's  approach,  although 
he  knew  that  there  was  an  outbound  train 
running  north  on  the  east  track  over  the 
S4  L.  R.  A. 


crossing,  and  that  appellee  would  be  com- 
pelled to  cross  the  west  track  in  discharge 
of  his  duty  to  get  the  report,  but  negligently 
ran  the  engine  at  the  high  and  dangerous 
speed  of  20  miles  an  hour  towards  and  over 
the  crossing,  negligently  striking  appellee  as 
aforesaid  and  inflicting  the  injuries  as 
aforesaid,  all  without  fault  or  negligeocnoi 
appellee,  but  by  reason  of  all  of  appellant's 
negligence  as  herdn  alt^^,  from  which  in- 
juries, etc.    Whrarefore,  etc 

Appellee  insists  that  the  ruling  on  the  de- 
murrer to  this  amended  complaint  cannot 
be  considered,  because  the  transcript  con- 
tains a  copy  of  the  original  complaint,  which 
is  fmind  to  be,  word  for  word,  the  same  as 
the  amended  complaint.  The  argument 
from  this  state  of  the  record  is  that  the 
clerk  has  erroneously  copied  the  original 
complaint  into  the  transcript  where  the 
amended  complaint  should  have  been  insert- 
ed. But  the  clerk  certifies  that  the  paper 
copied  into  the  record  as  the  amended  com- 
plaint is  the  amended  complaint.  The  pre- 
sumption is  that  the  clerk  has  properly  per- 
formed his  official  duty.  It  was  bis  duty  to 
embody  the  amended  complaint  in  the  b'an- 
script,  and  to  omit  the  original  complaint. 
(Kev.  Stat.  1881,  §  650;  Horner's  Rev.  Stat. 
1R97,  §  050;  Burns's  Rev.  Stat.  1894,  i  662). 
Matter  that  should  have  been  omitted  will 
Ttot  be  held  to  discredit  the  clerk's  certifi- 
cate of  the  correctness  of  the  matter  which 
it  was  his  duty  to  include.  The  case  of  £1- 
lia  V.  Indiandpolut,  148  Ind.  70,  47  N.  E. 
218,  is  not  in  point. 
Appellant  contends  that  the  amended  com* 
plaint  is  bad  at  common  law,  because  the 
facts  show  that  app^^Iee  assumed  the  risks 
arising  from  the  obstructions  to  his  view 
and  from  the  negligence  of  the  engineer, 
who  was  a  fellow  servant.  Since  appdlee 
does  not  attempt  to  controvert  this  conten- 
tion, it  will  be  passed  without  considera- 
tion, and  the  sufficient^  of  the  complaint  will 
be  determined  alone  from  the  ^ployers* 
liabilitv  act  (Acts  1893,  p.  294;  Burns's 
Rev.  S'tat.  1894,  §S  7083-7087;  Homer's 
Rev.  Stat.  1897,  SS  5206*-^206i)).  The  1st 
section  of  the  act  provides  "that  every  rail- 
Toa^  ,  .  .  corporation  .  .  .  shall  be 
liable  in  damages  for  personal  injury  suf- 
fered hy  an  employee  while  in  its  service, 
the  employee  so  injured  being  in  the  exer- 
cise of  due  care  and  diligence,  in  the  follow- 
ing cases:  .  .  .  Fourth.  Where  such  in- 
jury was  caused  by  the  negligence  of  any 
person  in  the  service  of  such  corporation 
who  hascharge  of  any  signal,  tel^raph  c^ce, 
switch  yai-d.  shop,  round  house,  locomotive 
engine  or  train  upon  a  railway,  or  wh^ 
such  injury  was  caused  by  the  negligence  of 
any  person,  eoemployee  or  fellow  servant 
engaged  in  the  same  common  service  in  any 
of  the  several  departments  of  the  service  cMt 
any  such  corporation,  the  said  person,  eoem- 
ployee or  fellow  servant  at  the  time  acting 
in  the  place  and  performing  the  duty  of  the 
corporation  in  that  behalf,  and  the  person 
,so  injured  obeying  or  conforming  to  the  or- 
der of  some  superior  at  the  time  of  such  in- 
jury   having   authority   to   direct."  Tbm 
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amended  complaint  does  not  a.v&  that  ap- 
pellee was  "obeying  or  confonniog  to  the 
■order  of  some  superior  at  the  time  of  such 
injury  having  authority  to  direct,"  and  ap- 
pellant claims  that  this  omission  leaves  the 
pleading  fatally  deficient.  The  4th  subdi- 
viaiou  of  the  Ist  section  of  the  act  is  divisi- 
ble into  two  parts.  A  railroad  company  is 
liable  for  damages  for  personal  injury  suf- 
fered by  an  employee  while  in  its  service 
(that  is,  while  acting  within  the  scope  of 
Ills  employment),  the  employee  being  free 
from  CMilributory  negligence,  ( 1 )  "where 
such  injury  was  caused  by  the  negligence 
nf  any  person  in  the  service  of  such  corpo- 
Tation  [that  is,  acting  within  the  scope  of 
his  employment]  who  hns  char^  of  any 
.  .  .  locomotive  engine  or  train  upon  a 
railway;"  or  (2)  "whM-e  such  injury  was 
caused  by  the  negligence  of  any  person,  co- 
employee  or  fellow  servant  .  .  ,  the 
tMud  person,  ooemplc^ee  or  fellow  servant  at 
the  time  acting  in  the  place  and  performing 
the  duty  of  the  corporation  in  that  behalf, 
and  the  person  so  injured  obeying  or  con- 
■forming  to  the  order  of  some  superior  at 
the  time  of  such  injury  having  authority  to 
4Ure(^."  From  the  words  used,  and  the 
htructure  and  scope  of  the  act,  we  are  of 
opinion  that  the  concluding  clanses  of  the 
4th  subdivision  limit  and  qualify  only  the 
liability  expressed  in  the  second  part  of  the 
4th  subdivision,  nnd  that  railroad  compa- 
nies are  answerable  (or  the  negligence  of 
their  servants  in  charge  of  signals,  tele- 
-graph  oftices,  switch  yards,  shops,  round 
houses,  locomotive  en^ncs,  and  trains  upon 
their  railways,  to  their  employees  the  same 
as  to  strangers.  This  was  the  effect  given 
to  the  4th  subdivision  in  the  case  of  Balti- 
more (S  O.  8.  W.  B.  Co.  V.  Little,  149  Ind. 
167,  48  N.  E.  862,  and  in  Baltimore  0.  8. 
W.  R.  Co.  V.  Peterson,  156  Ind.  364,  59  N. 
E.  1044.  In  Pittsburgh,  O.  O.  rf  8t.  L.  R. 
Co.  V.  Montgomery,  152  Ind.  1,  40  N.  B. 
i>82,  the  complaint  alleged  that  the  plain- 
tiff wag  a.  freight  brakeman  in  the  defend- 
ant's service,  and  that  he  was  injured 
through  the  negligrace  of  the  defendant's 
engineer.  The  sufficiency  of  the  complaint 
to  exempt  the  plaintiff  from  the  operation 
of  the  common-law  rule  as  to  fellow  serv- 
.ants.  nnd  to  state  a  cause  of  action  under 
the  4th  subdivision  of  the  employers'  liabili- 
ty act,  was  challenged  on  the  ground  that 
there  was  no  allegation  that  the  engineer 
was  performing  the  duty  of  the  corporation 
in  that  hebalf,  and  that  the  plaintiff  was 
obeying  or  conforming  to  the  order  of  some 
superior  having  authority  to  direct.  The 
opinion  was  written  by  a  member  of  the 
court  who  did  not  agree  with  the  majority 
in  their  constrnetion  of  the  4th  subdivision, 
nnd  there  may  be  difficulty  at  some  points 
in  distinguishing  between  what  he  said  for 
himself  and  what  for  the  court;  but  we  are 
of  opinion  that  the  decision  of  the  court  on 
this  point  was  wholly  ocpreAsed  in  the 
words  "the  holding  of  the  court  is  that  in 
order  to  make  the  complaint  good  under  the 
first  part  of  the  subdivision  quoted  [the  4th* 
fiuhdivision],  as  to  the  point  in  question,  it 
£4  L.  R.  A. 


is  only  required  that  it  state  that  the  en- 
gineer, while  in  the  service  of  the  appellant, 
in  charge  of  a  loccnnotive  engine,  negligent- 
ly injured  the  appellee,  both  being  at  t^e 
time  in  the  line  of  duty  as  employees  of  ap- 
pellant," and  that  that  holding  is  not  de- 
parl;ed  from  in  the  present  ease. 

Appellant  contends,  however,  that  the 
construction  which  limits  the  operation  of 
the  qualifying  clauses  in  the  second  part  ot 
the  4th  subdivision  to  Uie  liability  expressed 
in  that  part  fA.  the  subdivision,  and  which 
holds  railroad  oompajiies  liable  to  their  em- 
ployees, the  same  as  to  strangers,  for  the 
negligence  of  their  servants  in  charge  of  sig- 
nals, and  so  forth,  brings  the  first  part  of 
the  fourth  subdivision  into  conflict  with  the 
equality  clauses  of  the  Federal  and  state 
Constitutions.  The  argument,  briefly,  is 
this:  At  common  law  ev«y  employer  is 
protected  by  the  doctrine  that  eveiy  em- 
ployee assumes,  as  an  incident  of  his  em- 
ployment, the  risk  arising  from  the  negli- 
gence of  his  fellow  servants.  There  is  no 
justification  of  the  withdrawal  of  railroad 
companies  from  the  general  class  of  employ- 
ers, except  the  exercise  of  the  police  power 
for  the  protection  of  employees.  The  only 
reasonable  basis  for  a  classification  in  the 
exercise  of  the  police  power  is  the  protection 
of  emolt^ees  who  are  subject  to  unusual 
dangers.  A  classification  that  selects  for 
protection  only  those  employees  who  are  sub- 
ject to  unusual  dangers  by  reason  of  acUng 
in  obedience  to  the  orders  of  some  superior 
having  authority  to  direct  is  constitution- 
al; but  a  classification  that  selects  for  pro- 
tection all  employees,  without  regard  to  the 
dangers  naturally  incident  to  their  work, 
and  whether  th^  act  on  tiieir  own  initia- 
tive, or  in  obedience  to  the  order  of  some  su- 
perior who  had  authority  to  direct  (as  the 
attorney  of  the  railroad  company  and  its 
downtown  ticket  seller,  for  example),  is  a 
classification  in  name  only,  is  arbitrary, 
has  no  relation  to  the  object  to  be  accom- 
plished, discriminates  against  railroad  com- 
panies by  subjecting  them  to, liability  for 
injuries  to  a  class  of  employees  with  re- 
spect to  whom  ^iplf^ers  in  other  businesses 
are  not  made  liable  by  the  act,  and  is  there- 
fore unconstitutional.  Our  answer  is;  It 
is  competent  for  the  l^slature,  in  the  ex- 
ercise of  the  police  power,  to  take  steps  for 
the  protection  of  the  lives  and  limbs  of  all 
persons  who  may  be  exposed  to  dangerous 
agencies  in  the  hands  of  others.  The  power- 
ful forces  ia  railroading  that  are  under  tiie 
direction  and  control  of  thtffie  in  charge  of 
"any  signal,  telegraph  office,  switch  yard, 
shop,  round  house,  locomotive  engine  or 
train  upon  a  railway"  were  proper  to  be  se- 
lected as  sources  of  unusual  danger  which 
should  be  guarded  against.  The  object  to 
be  accomplished  was  to  incite  railroad  com- 
panies to  u!ie  the  utmost  diligence  in  the  se- 
lection and  supervision  of  their  servants 
who  are  put  in  charge  of  these  dangerous 
agencies,  so  that  fewer  lives  and  limbs  of 
those  who  are  entitled  to  claim  the  protec- 
tion of  our  laws  would  be  sacrificed.  The 
legislature  evidently  considered  that  stran- 
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gers  and  employees  (the  att(»'ncy  and  the 
ticket  selltf,  for  example)  who  were  not  fel- 
low servants  of  those  in  charge  of  the  agen- 
cies named  were  sufllciently  protected  by  the 
rattroad  companies'  existing  liability  to 
them  for  the  negligent  operation  of  those 
dangerous  agencies.  The  I^islature  evi- 
dently determined  to  protect  all  pwsona  who 
wore  not  already  protected  from  the  negli- 
gent use  of  particular  instruments.  The 
dassi&cation  is  made  on  the  basis  of  the  pe- 
^iar  barards  in  railroading,  relates  direct- 
ly to  the  object  to  be  accomplished,  and  tM- 
plies  enuntly  to  all  employers  within  the 
class.  To  separate  railroading  from  other 
businesses  was  not  an  unconstituticHial  dis- 
crimination, because  the  dangers  (the  basis 
of  the  classification)  do  not  arise  from  the 
same  sources;  but  the  claim  that  a  classift- 
cation  not  made  on  the  basis  of  the  danger- 
ous agencies  employed  in  tite  business,  but 
founded  on  the  question  wheUier  the  em- 
plOTee  who  was  injured  without  his  fault  by 
a  fellow  servant's  negligent  use  of  a  dan- 
gerous agency  was  acting  at  the  time  on  his 
own  initiative  in  the  line  of  his  duty,  or 
under  the  <H^ers  of  a  superior,  is  the  only 
constitutional  classification,  is  unwarrant- 
ed.   A  train  is  wrecked  through  the  negli- 

Since  of  the  engineer.  Two  brakemen  axe 
jnred  without  fault  on  thdr  part;  one 
acting  at  the  time  in  obedience  to  the  con- 
ductor's orders;  the  other  acting  on  his  own 
initiative,  within  the  line  of  his  duty. 
There  should  be  and  there  is  no  constitu- 
tional limitation  upon  the  legislature's  ex- 
ercise of  the  police  power  by  which  a  law 
may  not  be  enacted  to  protect  both  brake- 
men  equally  from  the  negligence  of  the  en- 
gineer. We  hold,  therefore,  ^at  the  act  is 
not  obnoxious  to  tiie  objections  urged  by 
appellant.  Under  the  employers'  liability 
acts  In  other  states, — Alabama,  Colorado, 
Iowa,  Kansas,  Massachusetts, — the  argu- 
ment of  appellant  in  reference  to  the  inter- 
pretation of  the  4th  subdivision  of  $  1  of 
our  statute  could  not  have  been  advanced; 
for  the  corresponding  subdivision  of  their 
statutes  is  limited  to  creating  a  liability  for 
the  n^ligence  of  those  in  charge  of  signals, 
engines,  etc.,  in  favor  of  all  coemptoyees. 
And  such  l^islation  has  been  upheld  by  the 
state  and  Federal  court*.  Reno,  Employers' 
Liability  Acts,  S5  84.  85;  Missouri  P.  It  Co. 
r.  Mackey,  127  U.  S.  205,  32  L.  ed.  107,  8 
Sup.  Ct.  kep.  1101. 

It  is  asserted  by  appellant  that  the 
amended  complaint  doos  not  charge  action- 
able negligence.  The  fiituati<Mi  was  tiiis: 
Appellee  could  not  hear  the  engine  ap- 
proaching from  the  north,  on  account  of  the 
noise  of  the  freight  train  passing  over  the 
crossing  from  the  south.  His  view  to  the 
north  was  obstructed  so  that  he  could  not 
Hee  the  approaching  engine  until  he  came  to 
tbe  west  rail  of  the  west  track.  It  was  his 
duty  to  cross  the  west  track  to  get  the  re- 
port from  tbe  conductor  of  tAie  train  on  the 
east  track.  That  train  was  tiien  passing  the 
crossing,  and  the  time  had  arrived  when  it 
was  necessary  for  appellee  to  cross  the  west 
track  to  get  the  report.  The  engineer  on 
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the  west  track  knew  that  it  was  appdlee's 
duty  to  get  the  report.  The  obstructiona 
between  appellee  and  the  approaching  en- 
gine, and  also  the  train  on  the  east  track, 
and  its  position  with  reference  to  the  cross- 
ing, were  within  the  view  of  the  engineer. 
He  gave  no  signal  by  bell  or  whistle  of  hi* 
approach,  did  not  stop  or  cheek  the  speed 
of  bis  engine,  but  ran  it  at  20  milee  an 
hour  (about  30  feet  a  seccmd)  upon  appd- 
lee  as  he  was  in  the  act  of  stepping  on  the 
west  edge  of  the  west  track.  Graiceding 
that  the  engineer's  atatutoir  duties  to  sound 
the  whistJe  and  ring  the  bell  on  approaching 
ft  highway  crossing,  and  to  stop  his  engine 
before  crossing  an  intersecting  railroad,  do 
not  apply  in  this  case,  it  docs  not  follow 
that  the  engineer  owed  no  duty  to  appellee. 
It  was  his  duty  to  exercise  that  diligence  for 
appellee's  safety  which  a  man  of  ordinair 
prudence  would  have  exercised  under  like 
circumstances.  Ordinary  prudence,  not  to 
say  common  humanity,  should  have  re- 
strained the  engineer  from  hurling  a  mis- 
sile of  many  tons  weight  at  a  speed  of  30 
feet  a  second  at  a  point  where  he  knew  his 
fellow  man  was  about  to  step  in  discharge 
of  his  duty,  without  any  warning  (which 
the  engineer  might  have  given)  imtil  it  was 
too  late  to  escape  the  danger.  Appellant 
suggests  that  the  amended  cwnplaint  does 
not  show  that  the  negligence  charged  wis 
the  proximate  cause  of  ap^llee's  injury. 
The  averment  is  tJiat  the  injuries  were  in- 
flicted "all  without  fault  or  negligence  of 
appellee,  but  by  reason  of  all  of  appellant's 
negligence  as  her^n  alleged."  Counsel 
draw  a  distinction  between  "appellant's 
negligence"  and  the  "engineer's  negligence." 
The  complaint,  th^  say.  charges  ne^igence 
of  appellant  in  permitting  o^tructions  to 
view,  but  that  could  not  be  the  proximate 
cause,  because  the  risk  &om  that  source 
was  apparent  to  appellee,  and  aasiimed  by 
him.  The  engineer's  negligence,  if  any,  they 
say,  is  not  aU^:ed  to  ha  the  proxinute 
cause.  But  a  corporation  can  only  act 
through  agents.  Lnder  the  emplt^rs*  lia- 
bility aot,  a  eorporati(m  is  made  answerable 
for  the  negligence  of  an  engineer  the  same 
as  for  that  of  a'  road  master.  Tbe  «igin- 
eer's  negligence  is  therefore  included  in  the 
averment  that  the  injury  was  due  to  "all  of 
appellant's  negligence  as  herein  alibied." 
Appellant  has  shown  no  error  in  the  ruling 
on  the  demurrer. 

2.  Under  the  assignment  that  the  court 
erred  in  overruling  appellant's  motion  fur 
Judgment  on  the  jury's  answers  to  int^rog- 
atories,  the  first  question  raised  is  as  to  tiie 
necessity  for  appellant's  acting  at  the  time 
of  bis  injury  in  conformity  to  the  orders  of 
some  superior  who  was  present  and  direct- 
ing bis  movements.  The  answers  to  inter- 
rogatories disclose  that  appellee  was  acting 
upon  his  own  initiative.  It  was  not  neces- 
sary for  appellee  to  prove  that  kd^  superior 
was  present  and  ordering  hia  action.  The 
iury  answered  that  the  target  pole  was  0 
feet  2  inches  west  of  the  west  rail  of  tbe 
west  track,  and  that  a  person  standing 
against  the  east  side  of  the  tai^ei  pole  eoola 
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see  an  engine  coming  from  the  north  on  the 
west  track  when  it  got  within  about  20  feet. 
Appellnnt  contends  that  these  answers  over- 
bear the  graeral  verdict  that  the  appellee 
wae  free  bom.  fault.  The  jury  do  not  find 
that  appellee  occupied  the  poeition  named 
when  Uio  engine  was  20  feet  or  less  away. 
If  lie  "was  at  that  {wint,  and  the  engine  was 
more  than  20  feet  distant,  he  could  have 
seen  it.  Standing  at  the  east  side  of  the 
target  pole,  hia  Iwdy  may  have  taken  up  a 
foot  or  more  of  the  6-foot  space  between  the 
pole  and  the  track.  The  pilot  beam  of  the 
engine  may  have  projected  18  inches  or  2 
feet  over  the  rail.  There  may  have  been 
less  than  3  feet  between  appellee  and  the 
line  of  danger.  He  may  have  listened  at- 
tentively, and  heard  nothing  of  the  ap- 
proaching engine,  on  account  of  the  noise 
made  by  the  freight  train.  He  may  have 
looked  attentively,  and  found  no  engine  in 
sight  on  the  west  track.  He  may  have  tak- 
en one  step,  and  been  unable  to  check  him- 
self and  retreat  in  the  two  thirds  of  a  sec- 
ond which  the  engine  took  to  cover  20  feet. 
There  is  nothing  in  the  answers  to  the  in- 
terrogatories to  negative  these  conjectures, 
which  may  have  been  Uie  evidence.  On  the 
other  hand,  the  jury  were  asked,  "Could  the 
plaintiff,  just  before  he  was  injured,  as  he 
appzxwched  the  track  where  he  was  injured, 
have  seen  the  engine  which  injured  him  in. 
time  to  have  avoided  it,  if  he  had  looked 
vigilantly  to  the  north  1"  And  they  an- 
swered, "No."  Api>ellant'B  motion  for  judg- 
ment was  properly  overruled, 

3.  Among  the  grounds  for  a  new  trial,  it 
is  claimed  that  the  court  erred  in  permit- 
ting appellee  to  contradict  Uie  terms  of  a 
wntten  contract  by  parol  evidenoe.  AppeH- 
lee  daima  that  the  evidence  is  not  in  the 
record.  The  case  was  tried  in  1S08,  and  the 
sufficiency  of  the  bill  ie  therefore  to  be  de- 
twmined  by  the  act  of  1897.  The  same  ob- 
jections are  made  to  the  bill  that  were  con- 
sidered and  held  unavailing  in  Diessi  v.  O. 
H.  Hammond  Co.  156  Ind.  583,  60  N.  E. 
353.  Appellant  pleaded  a  release,  and  ap- 
pellee rq>lied  that  he  executed  the  rdease 
irithout  consideraticm.  Appellant  proved 
the  execution  of  the  following  instrument: 

The    Indianapolis    Union    Railway  Com- 
pany. 

To  John  J.  Houlihan,  Dr.: 

To  amount  in  compromise  of  claim  for  in- 
juries received  by  him  on  August  S,  1896, 
at  the  Vandalia  eroaeing  of  the  Belt  Rail- 
road by  his  bung  struck  by  an  engine  of 
said  company  on  said  Relt  Railroad  while 
he  was  attempting  to  cross  the  track  in  the 
discharge  of  bis  duties  as  a  tel^aph  oper- 
ator in  the  employ  of  said  company;  said 
amount  being  in  addition  to  all  fees  and 
charges  payable  to  physicians  and  St.  Vin- 
cent's Hospital  for  servicee  -and  oare  ren- 
dered to  said  Houlihan  on  accotmt  of  such 
injuries,  which  amount  of  fees  and  charges 
said  eompai^i  as  a  part  of  said  compromise, 
agrees  to  pay;  and  in  consideration  of  the 
said  agreemfflit  to  pay  said  fees  and  charges, 
and  the  amount  herein  mentioned  as  a  cash 
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payment  to  him,  the  said  Houlihan,  by  hia 
signature  to  the  receipt  below,  does  release 
and  discbarge  the  said  company  from  any 
and  all  claims,  demands,  a^stions,  and  rights 
of  action  that  he  now  has  or  may  hereafter 
have  bv  reason  of  said  injuries  and  accident. 

$25.00.  Bakar  &  Daniel,  Atfys. 

Approved. 

Sept.  25,  1895. 

Received  of  the  Indianapolis  Union  Rail- 
way Company  twenty-flve  dollars  as  pay- 
ment in  full  of  the  above  account,  in  con> 
sideration  ol  which  I  rrieaae  and  discharge 
said  company  as  above  niecified. 

John  J.  Houlihan. 
Approved.  A.  A.  Zion,  Superintendent. 

James  M.  McCrea,  President. 

After  this  contract  had  been  proved  and 
introduced  in  evidence,  it  was  purely  a  mat- 
ter of  law  for  the  court  to  determine  wheth- 
er the  oonaideraUon  fnnn  appellant  to  ap- 
pellee was  contractual  or  not.  If  the  in- 
strument stated  a  contractual  consideration, 
parol  evidence  was  not  admissible  to  vary 
or  contradict  the  consideration  expreeaed; 
but,  if  the  eonsideratiou  was  ^pressed  mere- 
ly as  a  recital  of  a  precedent  or  contempo- 
raneous fact,  parol  evidence  was  receivable 
to  prove  that  the  recited  fact  was  imtrue, 
and  that  Uie  recited  consideration  was  not 
paid  at  all,  or  was  paid  on  a  difTerent  ac- 
count. The  court  held  that  the  considera- 
tion from  appellant  to  appellee  was  not  con- 
tractual, and  permitted  appellee  to  testify 
that  there  was  no  consideration  for  his  exe- 
cution of  the  release^  and  that  the  $25  paid 
him  at  the  time  was  a  gratuity.  This  was 
error.  Pickett  v.  Grcen>  120  Ind.  684,  22 
N.  E.  737;  Oonantv.  National  Btate  Bank, 
121  Ind.  323,  22  N.  B.  250;  Beisterer  v. 
Carpenter,  124  Ind.  30,  24  N.  E.  371;  Stew- 
art V.  Chicago  d  E.  I.  R.  Co.  141  Ind.  55, 
40  N.  E.  6";  Pennsylvania  Go.  v.  Dolan,  fl 
Ind.  App.  109,  32  N.  B.  802.  In  Pickett  v. 
Qreen  a  written  contraet  was  executed,  by 
the  terms  of  which  Pickett,  in  consideration 
of  the  after-expressed  covenants  of  Qreen, 
sold  his  office  furniture  and  the  goodwill  ot 
his  medical  practice  to  Green;  and  Green,  in 
consideration  of  the  sale  and  Pickett's 
covenants,  agreed  to  pay  Pickett  $100. 
Pickett  set  up  in  practice  in  violation  of  the 
contract,  and,  in  answer  to  Green's  com- 
plaint for  injunction,  pleaded  that  the  real 
consideration  for  his  covenants  was  Green's 
undertaking  to  purchase  certain  real  estate 
at  $1,400,  and  that  Green  had  repudiated 
his  agreement.  The  ruling  of  the  court  in 
sustaining  the  demurrer  to  this  answer  waa 
affirmed.  The  following  extract  from  Oo- 
nant  V.  National  State  Bank  indicates  tlfb 
scope  of  that  decision:  "In  this  instance 
the  appellants  cannot  add  to  the  written 
contract  a  stipulation  that  the  sellers  of  the 
mill  machinery  agreed  to  furnish  and  place 
in  Iteration  madiinery  that  would  manu- 
facture three  designated  grades  of  flour,  and 
with  a  capacity  of  100  barrels  daily;  for  the 
specific  and  unambiguous  provision  of  the 
contract  is  that  the  sdlers  agreed  to  fur- 
nish and  put  in  operatiim  'maehlnery  for  & 
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100  barrel  mill,'  and  the  machinery  which 
they  agreed  to  famish  ia  pi^ticiilarly  de- 
scribed and  de^gnated.  The  provisions  of 
the  contract  are  specific,  and  these  specific 
provisions  cannot  be  supplanted  by  oral 
fltatenienta.  To  permit  parties  to  substi- 
tute oral  statements  for  written  stipulations 
would  render  written  instruments  valueless, 
and  toave  to  the  uncertainty  of  human  memo- 
ry the  terms  of  contracts."  In  Reisterer  v. 
Carpenter  certain  personal  property  wan 
sold  by  written  contract,  in  which  the  pur- 
•chaser  agreed  to  pay  therefor  by  taking  up 
and  canceling  certain  specified  debts  of  the 
seller.  In  the  absence  of  any  charge  of 
fraud  or  mutual  mistake,  the  seller  was  not 
permitted  to  f>bow  tJiat  the  consideration 
for  the  sale  was  other  than  that  expressed 
in  the  written  instrument.  On  the  other 
band,  the  eases  of  Steu-art  v.  Chicago  <C  E. 
I.  U.  Co.  and  Pennsylvania  Co.  v.  Dolan  are 
illustrative  of  the  class  in  which  the  con- 
sideration is  not  contractual,  but  is  ex- 
pressed mu'ely  as  a  recital  of  a  fact.  In 
both  of  these  cases  the  form  of  the  contract 
was  this:  "Know  all  men  by  these  prea- 
■entB,  that  I,  for  and  in  considerati<Hi  of  the 
sum  of  [a  stated  number  of]  dollars  to  me 
paid  the  Pennsylvania  company,  the  re- 
ceipt whereof  is  hereby  acknowledged,  do  re- 


lease and  discbarge  the  Penns^Tania  cdn- 
pany  from,"  etc.  In  such  a  contract  it  is 
manifest  that  the  railroad  company  doM 
not  agree  to  pay  the  sum  of  mon^  named, 
or  to  do  anything  else  for  the  benefit  of  the 
other  party.  The  only  contractual  cove- 
nants are  those  of  the*  employee,  and  tbCT 
are  made,  not  in  consideration  of  the  ctHn- 
pany'a  covenants  to  pay  or  to  do  smiething 
for  the  employee,  but  in  consideration  of  a 
sum  of  money  recited  as  having  been  paid. 
In  this  case  appellee's  cov^ants  of  rdease 
were  made  "in  consideration  of  appellant's 
agreement  to  pay  aaid  fees  and  charges  [to 
the  physicians  and  hospital],  and  the 
amount  herein  mentioned  a«  a  cash  payment 
to  him."  The  consideration  on  each  side 
was  the  mutual  covenants  of  the  other.  In 
the  absence  of  any  issue  of  fraud  or  mnlu^ 
mistake,  appellee  should  not  have  been  per- 
mitted to  dei^  that  the  consideration  for 
his  release  was  correctly  stated  in  the  con- 
tract. 

Other  questions  as  to  evidence  and  in- 
Btruetiona  are  presented,  but,  as  they  will 
not  necessarily  arise  oa  another  trial,  they 
are  not  considered. 

•Judgment  reversed,  with  instructions  to 
sustain  appellant's  motion  for  a  new  triaL 


SPTATE  of  Indiana,  Appt.^ 

V. 

Lewis  A.  HENDRY. 

<166  Ind.  802.) 

Kon^ery  by  Al(«F«tlom  of  an  elevator  re- 
ceipt given  by  a  railroad  for  sraln  to  be 

stored  and  shipped  Is  not  committed  where 
the  alteration  la  of  a  memorandum  ol  the 
weigher's  Judgment  as  to  tbe  grade  of  the 
grain,  Indorsed  on  the  back  of  the  receipt  to 
enable  a  purchaser  to  fn  the  price  to  be  paid 
tor  the  grain,  since  the  memorandum  Is  not 
part  of  the  receipt,  so  that  Its  alteration  does 
not  change  the  legal  effect  of  the  receipt. 

(April  2,  1901.) 


None. — Forgenf  by  tnaldng  or  aKertap  mere 
.  mffmorotidHin. 

I.  Scope. 
II.  The  a^^oi  rule. 
III.  Apptloatian  to  particular  kinds  of  mem- 
oranda. 

a.  In  the  nature  of  a  promiae  or  order. 

b.  In  the  nature  of  a  receipt  or  acquit- 

tance. 

e.  In  the  nature  of  certiflcatee  or  ttate- 

mentg  of  fact. 
d.  FaMflcation  of  datet  and  addreaeet. 
TV.  Conclutton. 

I.  Scope. 

This  note  li  not  Intended  to  Include  complete 
contracts,  or  memoranda  amounting  to  complete 
contractB.  The  memoranda  designed  to  be  cov- 
ered In  this  note  consist  rather  of  brief  writ- 
ten statements  of  contracts,  acts,  or  matters 
embo^lng  sometblng  dealgned  to  be  fixed  In 
tbe  memorr,  or  made  to  fix  the  attention,  or  for 
the  Information  <d!  others,  not  Intended  to  ope- 
rate as  a  record  of  the  whole  contract  or  mat- 
-M  L.  11.  A. 


APPEAL  by  the  state  from  a  judgment 
of  the  Circuit  Court  for  Steuben  Coun- 
ty tjuashing  an  indictment  charging  defend- 
ant with  forgery.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Ueasrs.  William  L.  Taylor,  Attorn^ 
General,  Willis  Bboads,  Sol  A.  Wood, 
Thomas  R.  Marshall,  William  F.  Me- 
Vagny,  and  Philemon  H.  Olnsatoa,  for 
appellant : 

The  memorandum  on  the  back  of  the  re- 
ceipt was  as  much  a  part  of  it  as  though  it 
had  been  in  the  body  it. 

Johnston  V.  Hay,  76  Ind.  293 ;  Cochran  v. 
Nfibeker,  48  Ind.  459;  Heyaood  v.  Perrin. 
10  Pick.  228,  20  Am.  Dec.  618;  2  Am.  ft  Eng. 

ter,  but  merely  to  act  as  a  reminder  or  sngccs- 
tlon. 

II.  The  general  rule. 

The  question  aa  to  what  constitutes  forger? 
by  making  or  altering  mere  memorandum  le 
but  part  of  the  more  general  doctrine  aa  to 
what  constitutes  forgery  generally,  and  Is  baaed 
upon  the  same  general  principle ;  and  forgery 
generally  has  been  defined  to  be  the  Mseij 
making,  or  materially  altering,  with  Intent  to 
defraud,  of  any  writing  which.  If  gcnnlne,  mlgbt 
apparently  be  of  legal  efllcacy,  or  the  fouidi- 
tlon  of  a  l^al  liability. 

In  accordance  with  the  general  deflnltlui. 
the  question  as  to  whether  or  not  a  memora^ 
dum  Is  a  subject  of  forgery  turns  upon  whether 
upon  Its  face  It  will  have  tbe  effect  to  defraud 
those  who  may  act  upon  It  as  genuine,  or  the 
person  In  whose  name  It  Is  forged.  People  t. 
Kmmmer,  4  Park.  Crim.  Rep.  217.  Sheldon. 
549 :  Burden  v.  State,  120  Ala.  888,  2S  So.  190. 

SInee  a  memorandnm  Is  not  a  complete  con- 
tract, therefore,  but  a  mere  minute  to  aid  tbi 
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Enc.  Law,  2d  ed.  p.  228;  Sanders  v.  Bagicell, 
32  S.  C.  238,  7  L.  R.  A.  743,  10  S.  E.  946. 

Any  instrument  which  comes  fairly  with- 
in the  proviaionB  of  the  statute,  which,  if 
genuine,  would  hare  aome  apparent  legal  ef- 
lioaey,  in  a  subject  of  forgery. 

Ablott  V.  Rose,  02  Me.  104,*  16  Am.  Rep. 
427;  Sfcannon  v.  Siate,  109  lod.  407,  10  N. 
E.  87. 

It  is  not  necessary  that  it  should  work 
prejudice  to  another,  nor  that  it  should  mis- 
lead or  deceive  him;  it  is  suRicient  that  it 
might  work  prejudice  to  hia  rights  of  per- 
son or  property,  or  that  it  might  deceive  or 
misleaa  him. 

State  V.  Covington,  04  N.  C.  013,  63  Am. 
Hep.  050;  People  v.  Tomlinmn,  35  CaJ.  503. 

It  is  sufficient  if  it  has  an  apparent  legal 
efficacy,  or  if,  ujpon  the  facts,  it  might  be 
the  foundati<m  for  a  legal  liability. 

memory,  or  tlx  tbe  attention,  or  convey  Infor- 
matlou  with  relation  to  some  more  extended 
matter,  act,  or  contract,  such  writings  trequent- 
ly  bare  no  apparent  legal  efflcacy,  and,  though 
acted  upon  as  g«ialne.  would  not  on  their  face 
have  the  efi'ect  to  defraud  anyone,  and  conee- 
<iuently  afe  not  aubjecta  of  forgery. 

Dut  the  general  rale  that  a  memorandnm  or 
Instrument  void  on  Its  face  la  not  the  subject 
forgery  must  be  taken  with  the  limitation 
that,  when  the  Instrument  does  not  appear  to 
have  any  legal  validity,  or  show  that  another 
might  be  injured  by  It,  but  extrinsic  facts  exist 
iiy  which  the  holder  of  the  paper  might  be  en- 
abled to  defraud  another,  tlien  the  offense  is 
complete,  and  an  Indictment  averring  the  ex- 
trinsic facts,  disclosing  Its  capacity  to  deceive 
and  defraud,  will  be  supported.  Rembert  v. 
Btate,  53  Ala.  467,  23  Am.  Rep.  639. 

The  fact  that  a  memorandum  or  paper  Is 
incomplete  or  Imperfect  in  itself,  and  that  with- 
out the  knowledge  of  extrinsic  facts  It  does  not 
appear  that  It  has  any  vicious  capacity,  or  Is 
of  any  legal  validity,  does  not  render  the  In- 
strument not  the  subject  of  a  forgery,  but  only 
renders  It  necessary  that  the  indictment  should 
aver  extrinsic  facts  showing  Its  vicious  capacity, 
and  Its  capability  of  effecting  fraud.  Ihid. 

And  it  is  not  essential  that  the  person  In 
whose  name  it  purports  to  have  been  made 
should  have  had  legal  capacity  to  malie  it,  or 
that  the  person  to  whom  It  is  directed  should 
be  bound  to  act  upon  it  If  genuine  or  have  a 
remedy  over.  People  v.  Krummer,  4  Park. 
Crim.  Rep.  217,  Sheldon,  C48. 

Where  the  counsel  for  the  defense  in  a  prose- 
riition  for  the  forgery  of  a  memorandum  or 
other  instrument  objects  to  the  Introduction 
thereof  as  being  Inadmissible  in  evidence  be- 
canse  It  Is  not  an  instrument  of  such  a  char- 
acter as  fs  essential  to  serve  as  a  basis  for  a 
prosecution  for  forgery,  it  Is  the  duty  of  the 
Jud^e  to  pass  on  the  objection  one  way  or  the 
other,  and  he  should  not  remit  the  matter  to 
the  consideration  of  the  Jury,  as  it  is  the  duty ; 
of  the  conrt  to  pass  upon  questions  as  to  the 
admissibility  of  evidence,  and  of  the  jury  to 
])aBa  upon  its  force  and  sufOciency.  State  v. 
Stephen,  4ft  La.  Ann.  702,  12  So.  883. 

III.  Application  to  partfculor  liinda  of  memo- 
randa. 

a.  7n  the  nature  of  a  promise  or  order. 

It  would  seem  that  a  memorandum  in  the 
form  or  nature  of  a  promise  to  pay,  or  a  direc- 
tion or  order  to  pay,  or  to  deliver  goods,  will 
always  be  deemed  to  possess  legal  efficacy,  either 
64  L.  K.  A. 


State  V.  Johnson,  20  Iowa,  407,  00  Am. 
Dec.  158;  Rudicel  v.  Siate,  111  Ind.  605,  13 
N.  E.  114. 

I.>egal  efficacy  within  the  rules  with  refer- 
ence to  forgery  is  declared  to  mean  where 
by  any  possibility  the  instrument  might 
operate  to  the  injury  of  another. 

People  V.  Ratkbun,  21  Wend.  509. 

The  instrninent  need  not  be  shown  to  be 
a  perfect  instrument;  it  is  sufficient  if  it 
has  some  legal  effect. 

a-ir,ni,  e  v.  State,  104  Ind.  444,  4  N.  E.  54. 

Xor  ne«l  it  be  an  instrument  upon  which 
nn  action  can  he  maintained;  it  is  sutGcient 
if  it  is  one  that  can  be  umd  in  evidence, 
cither  in  a  suit  against  the  person  whose  act 
it  purports  to  be,  or  against  any  other  per- 
son. 

State  V.  Johnson,  26  Iowa,  407,  tfC  Am. 
Dec.  168. 


I  with  or  without  extrinsic  averments  an>i'  evi- 
dence, BO  as  to  be  a  subject  of  forgery,  uniess  It 
is  such  that  its  meaning  cannot  be  ascertained, 
or  unlesa  the  extrinsic  matter  la  such  tiutt  It 
does  not  make  its  meaning  clear. 

Thus,  a  paper  reading  "Due  Jacob  Ftnch,  1 
dollar  on  settlement  this  day.  February  7th, 
180&.  David  Knight,"— Is  a  note  for  the  pay- 
ment of  money  which  is  a  subject  of  forgerj 
within  the  Xew  Tork  statute.  People  v.  Finch, 
5  Johns.  237. 

So,  an  instrument  in  words  and  flgnres  as 
follows :  "Due  S.25,  Askew  Brothers," — the 
Indictment  for  the  forgery  of  which  allies  that 
thereby  the  defendant  meant  that  $8.2S  were 
due  him  from  Askew  Brothers,  who  were  a 
partnership  composed  of  certain  specified  in- 
dividuals, though  Incomplete,  appears  on  Its 
face  to  be  one  which.  If  true,  would  possess 
some  legal  validity,  and  be  iegally  capable  of 
effecting  a  fraud,  and  is  therefore  a  subject  of 
forgery.  Rembert  v.  State,  58  Ala.  4G7,  26 
Am.  Kep.  639. 

And  as  indictment  alleging  the  false  making 
of  an  instrument  in  words  and  figures  as  fol- 
lows: "Due  8.50  c  J.  D.." — is  sufficient  to 
show  a  forgery  for  which  a  prosecution  may  be 
had,  where  It  also  contains  allegations  that  tbe 
meaning  of  tbe  instrument  was  that  the  sum  of 
78.50  was  due  to  tbe  bearer  thereof  as  change 
from  a  designated  mercantile  firm  at  the  store 
of  such  Arm,  as  certified  to  by  a  clerk  in  Its 
employment,  who  had  authority  to  make  such 
certlticate  in  tbe  regular  course  of  business  at 
such  store  Nelson  v.  SUte,  82  Ala.  44,  3  Bo. 
463. 

And  such  a  memorandum  Is  not  subject  to  ob- 
jection In  a  prosecution  for  forgery  thereof, 
on  the  ground  that  It  shows  on  its  face  that 
it  was  made  and  emitted  to  answer  the  purposes 
of  money,  and  for  general  circulation,  which  is 
an  mdlctable  offense  under  the  Alabama  stat- 
ute, and  is  not  prevented  from  being  a  subject 
of  forgery  thereby,  as,  though  such  an  emission 
would  be  an  indictable  offense,  tbe  making  of  tbe 
paper  itself  would  not  be.  Ibid. 

So,  a  plantation  ticket  which  at  the  option 
of  the  holder  calls  either  for  money  from  the 
owner  of  property  or  for  goods  at  the  planta- 
tion store  belonging  to  the  owner  Is  of  such  a 
character  as  to  furnish  a  proper  foundation  for 
a  prosecution  for  forgery,  though  it  does  not  ap- 
pear that  the  accused  sought  to  obtain  money 
thereon.  State  v.  Stephen,  45  La.  Ann.  702, 
12  So. 

Likewise,  an  Instrument  as  follows:  "I  hare 
bought  of  Earnhardt  Krummer  two  frocks  for 
97.  Ask  your  employers  for  the  money,  and 
let  him  have  It.  Hra  Williams," — alleged  In  the 
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Kor  need  the  instrumeiit  be  made  hy  one 
who  has  authority  to  make  it.  It  Is  a  Bub- 
ject  of  forgery  although  the  authority  to 
make  it  docs  not  exist. 

Clinch'a  Case,  2  East,  P.  C  939;  Williams 
V.  State,  61  Ala.  33;  People  v.  Krummer,  4 
Park.  Crim.  Rep.  217. 

Although  the  instoument  may  be  roid  on 
its  face,  and  consequently  not  the  subject  of 
for^ry  per  gc,  fet  it  extrinsic  facta  exist 
and  are  averred,  by  which  the  holder  there- 
oi  might  be  enabled  to  defraud  anothef,  the 
offense  is  c(Hnplete,  and  the  indictment  is 
good. 

Rcmbcrt  v.  State,  53  Ala.  467.  25  Am. 
Rep.  639;  Powers  v.  State,  87  lud.  97. 

Mesara.  WUUmax  O.  Oroxton  and 
Frank  H.  PowerSt  for  appellee: 

In  determining  whether  or  not  a  writing 
is  of  such  a  character  that  a  charge  of  for- 

Indictment  to  purport  to  have  been  made  by  a 
mother  and  addreeaed  to  Itar  Km.  and  to  have 
been  taken  by  the  payee  thereto  to  the  son  rep- 
resenting that  the  mother  had  signed  It,  upon 
which  he  procured  ¥7  of  the  son,  la  an  order  for 
the  payment  of  money,  which  Is  a  subject  of 
forsery  within  the  statute,  so  that  an  acquit- 
tal on  an  Indictment  for  forgery  on  the  merits 
wonid  be  a  bar  to  a  subsequent  Indictment  for 
obtaining  the  money  by  the  false  pretense  that 
the  Instrument  was  tme.  People  t.  Krummer, 
4  Park.  CrIm.  Rep.  217,  Bhetdon.  649. 

But,  an  Instrument  In  writing  as .  follows : 
"per  Bearer  2  11-4  connterpalne.  T.  DaTlu,  13. 
Twell,  88  Aldgate," — is  not  a  request  for  the 
delivery  of  property  for  which  an  Indictment 
fOr  forgery  will  lie,  under  11  Geo.  IV.;  and  1 
Wm.  IV.,  chap.  66,  I  10,  In  the  absence  of  an 
allegation  to  explain  the  terms  thereof,  aa  a 
request  under  that  act  must  import  on  Its  face 
to  be  a  request.  Rez  v.  CuIIen.  6  Car.  A  P. 
116,  1  Uoody,  C.  C.  SOO. 

And  an  instrument  as  follows :  "W.  Trim 
to  2b,"  Is  neither  a  warrant  for  the  payment 
of  money,  cor  a  request  (or  the  delivery  of 
gooda  wltbln  the  provisions  of  that  act ;  and 
an  Indictment  for  forging  a  warrant  for  the 
payment  of  money  and  a  request  for  tbe  de- 
livery of  goods  cannot  be  supported  by  proof 
of  the  forgery  of  such  an  instrument,  and  by 
showing  that  tbe  bearer,  on  presenting  It  at  a 
certain  shop,  would,  by  tbe  course  of  deallDg 
between  W.  Trim  and  tbe  shopkeeper,  be  en- 
titled to  receive  guods  to  the  amount  of  2 
■hillings.    R^.  V.  EIllB.  4  Coz,  C.  C.  258. 

See  also  Reg.  Pulbrook.  9  Car.  A  P.  37; 
State  WIngard.  40  La.  Ann.  738,  6  So.  54 ; 
State  r.  JeiTeraon.  89  La.  Ann.  331,  1  So.  669; 
Paud  V.  State,  34  Tex.  CrIm.  Rep.  460.  31  8. 
W.  S76;  Dixon  v.  State,  81  Ala.  61,  1  So.  69, 
infra.  III.  c;  Reg.  t.  Blenklnsop,  1  Den.  C.  C. 
276,  2  Car.  A  K.  531,  2  Cox,  C.  C.  420,  17  L.  J. 
M.  C.  N.  ».  62 :  Reg.  v.  Kpps,  4  Fost.  &  F.  81, 
Infra,  III.  d. 

b.  /n  the  nature  of  a  receipt  or  aaquittance. 

A  memorandum  In  the  nature  of  a  receipt  or 
acquittance  Is  a  subject  of  forgery  when  the 
substance  of  a  receipt  or  acquittance  artpears 
either  from  tbe  memorandum  Itself,  or  from  a 
comparison  with  It  of  the  Instrument  purport- 
ing to  have  been  satisfied  tliereby,  or  from  ex- 
trlnrie  evidence  or  averment.  But  the  receipt 
must  have  purported  to  be  the  act  of  the  per- 
son entitled  to  receive  payment. 

Thus,  the  words  "Paid  sadler,"  the  word 
"sadler"  beginning  with  a  small  s,  written  upon 
a  bill  due  to  a  tradesman  named  Sadler,  which 


gery  can  be  predicated  of  it  this  court  will 
look  to  the  copy  of  the  instrument,  and  not 
to  the  averments  of  the  indictmmt. 

Harding  v.  State,  54  Ind.  359;  ItoUin$  f. 
State,  22  Tex.  App.  548,  68  Am.  Rep.  659, 
3  S.  W.  759. 

All  that  is  alleged  la  that  it  was  the  cus- 
tom of  the  grain  dealers  to  pay  according 
to  Miller's  grading.  "A  custom  cannot 
make  a  contract  where  there  is  none." 

2  Beach,  Modn-n  Law  ot  Contracts,  {  755, 
p.  020. 

A  mere  memorandum  upon  the  back  of  a 
written  instrument,  not  being  referred  to  in 
the  body  of  it,  the  instrument  being  com- 
plete without  the  matter  indorsed,  forms  no 
part  of  it. 

Robinson  v.  BtatCf  66  Ind.  331;  Current 
T.  Futton,  10  Ind,  App.  617,  38  N.  E.  419: 
'  Cavibridgo  Sav.  Bank  y.  Byde,  131  Mass.  77, 

had  been  Intrusted  to  a  servant  for  payment. 
Imports  a  receipt  and  acquittance  for  tbe  money 
on  an  Indictment  against  the  servant  for  forg- 
gery,  and  not  merely  a  memorandum  by  the 
servant  of  her  having  paid  the  bill.  Reg.  t. 
Uousemaa,  S  Car.  A  P.  180. 

And  the  words  "Settled.  Samuel  Hnghes."  at 
tbe  foot  of  a  bill  ot  parcela  Import  a  receipt  and 
acquittance;  and  it  Is  sufflclent  In  an  Indict- 
ment for  forging  such  acquittance  to  set  oat 
Che  bill  of  parcels  with  the  word  "nettled"  and 
the  supposed  signature  at  the  foot  of  it,  witli- 
out  any  averment  that  the  word  "settled"  hn- 
ports  a  receipt  or  acquittance.  Bex  t.  HartlD. 
7  Car.  &  P.  649.  1  Moody,  C.  C.  483. 

In  Rex  V.  Thompson,  2  Leach,  C.  L.  632,  BOt^ 
1  Bast,  181,  note,  however,  It  was  held  that  an 
Indictment  charging  the  forgery  of  a  receipt 
for  money,  apeclfy^  the  amount  and  setting 
forth  tbe  language  tberaot  aa  follows;  "Set. 
tied  I.  M.," — ia  bad  in  tbe  absence  of  an  am- 
ment  that  such  words  pnrported  to  be  a  re- 
ceipt. 

So,  an  Instrument  purporting  to  be  an  agree- 
ment and  stamped  aa  such,  reciting  that  an  ar- 
rangement had  been  made  betwe«i  the  parties 
thereto  In  consideration  of  a  stated  sam.  tbe 
receipt  Of  which  was  thereby  acknowledged,  aod 
the  party  paying  It  was  released  from  all 
further  claim  In  tbe  matter  with  respect  ts 
wtalcb  it  was  paid.  Is  a  receipt  or  an  acqntt- 
tanee,  under  11  Geo.  IV„  and  1  Wm.  IT.,  diap. 
06,  t  10.  and  is  descrlbable  as  sneb  In  an  la- 
dlctment  for  forgery.  Keg.  v.  Hill,  2  Cox,  C 
C.  246. 

And  an  accusation  by  a  mortgagee  against  • 
mortgagor  of  having  obtained  possession  of  the 
mortgage  and  talaely  aad  fraudulently  written 

therein  "Interest  paid  to  Nov.  SOth.  1865,"  wboi 
It  had  not  been  so  paid.  Is  a  charge  of  forgery 
and  with  uttering  as  genuine  a  false  and  forged 
Instrument,  which  will  support  an  action  for 
Blander.    Hotchkiss  v.  Olmatead,  37  Ind.  74. 

And  an  Instrument  as  follows:  "Augusts, 
13tb  Juni^  1811.  Hr.  John  Ladd — Bought  sf 
Eveleth  ft  Child— 2:18  Swedes  iron— 44.80— 
The  sbovc  charged  to  Geo.  Carpenter.  By  or- 
der— Eveleth  &  Child." — purports  to  be  an  ac- 
knowledgment by  Eveleth  ft  Child  that  tbe 
goods  delivered  to  Ladd  were  chafed  to  Chi> 
penter  by  bis  order,  and  this  amonnta  In  law, 
to  an  acquittance  or  discharge  which  is  a  nb- 
Ject  of  forgery.    Com.  v.  Ladd,  IB  Mass.  S2e. 

So,  the  writing  by  a  party  of  bis  own  name 
on  the  back  of  a  bill  ot  exchange  nnder  tb« 
statement  "Received  for  R.  A.,"  Is  tbe  fo^ng 
of  a  receipt  within  tbe  provisions  of  1  Wm.  IT. 
chap.  66.    Rez  v.  Arecott.  6  Car.  ft  P.  408. 

But.  the  act  of  a  person  agalnat  whom  JvSf 

Digitized  byGoOgIc 


1901.  State  v. 

41  Am.  Rep.  1I»3;  UilUv  v.  People.  62  N.  Y. 
304,  II  Am.  Rep.  706;  ffeW  v.  State,  S 

Ohio,  9,  22  Am.  Dec.  767;  American  Nat. 
Bank  v.  Bangs,  42  Mo.  454,  97  Am.  Dec. 
340;  Horton  V.  Horton,  71  Iowa,  44S,  32  N. 
W.  452. 

The  original  receipt  remained  intact,  and 
the  memorandum  was  merely  su^estiye  of 
a  collateral  independent  transaction,  and 
had  no  mora  effect  upon  the  original  instru- 
ment than  AB  if  written  on  a  separate  piece 
of  paper. 

Cambridge  8av.  Bank  T.  Fytfo,  131  Masa. 
77,  41  Am.  Rep.  193. 

It  is  not  forgery  of  the  original,  to  oblit- 
erate or  erase  from  a  bond  or  note  any  re- 
ceipt or  indorsement  written  thereon;  be- 
<>au9e  such  indorsement  or  receipt  is  an  in- 
deppndent  obligation  or  assurance,  which  in 
no  way  affects  the  qualiUes  of  the  original 
instrument  alleged  to  be  forged. 


Hbndut.  tVt 

8  Am.  ft  Eng.  Enc.  Law,  p.  478.  note; 
.Ifi7/CT-  V.  I'coptc,  60  N.  Y.  304,  11  Am.  Bep. 

706. 

The  indorsement,  to  be  the  subject  of  for- 
gery, must  1)0  something  which,  if  genuine, 
would  be  of  legal  efficacy. 

2  Bishop,  New  Crim.  Law,  I  570a. 

An  instrument  incapable  of  enforcement 
on  account  of  its  indeiiniteness  and  inc(»n- 
pleteness  is  not  the  subject  of  forgery. 

Waterman  t.  People,  07  111.  91;  State  t. 
Wheeler,.  19  Minn.  98^  Gil.  70;  People  t. 
KAttH,  9  Cow.  778j  Reg.  v.  Closa,  7  Cox,  0. 
C.  494. 

Jordan,  J.,  delivered  the  opinion  of  the 
court: 

Appellee  was  charged  by  indictment  with 
the  crime  of  forging,  b;^  alteration,  a  certain 
receipt,  and  wiUi  having  fraudulently  and 
knowingly  uttered,  published,  and  passed  Uie 


ment  had  been  rendered  for  coats  In  a  criminal  | 
prosecutlOD,  which  Judgment  entitled  another 
person  to  a  fee  as  a  witness  In  Indorsing  on  the 
execution  docket  a  statement  that  he  retained 
sQcb  wltDcaa  fee  as  attorney,  signing  bis  own 
name,  thereby  falsely  assnmlng  to  act  as  at- 
torney for  BtK'h  party,  does  not  satisfy  the  claim 
of  the  witness,  and  has  no  legal  tendency  to 
defraud,  and  Is  not,  therefore,  a  forgery.  State 
▼.  Corley,  4  Baxt.  410. 

A  memorandum  stattaig  that  one  partj  bad 
paid  a  sum  of  money  to  another,  not  subscribed 
by  the  latter  however,  or  Importing  any  ac- 
knowledgment by  bim  of  bis  baring  received 
it.  Is  not  sucb  a  receipt  as  2  Geo.  II.,  cbap.  25, 
4  1,  makes  It  capital  to  forge  or  atter.  Uez 
Harvey,  Husa.  ft  R.  C.  C.  227, 

And  an  Indorsement  In  the  following  terms: 
"Espy,  Ileidelbiich  &  Co.  ClDclnnatl,  July  16, 
1878.  Draft  wanted  for  f.QlO  on  New  York, 
tlrder  of  A.  Henry.  M.  Toller," — la  not  a  subject 
of  forgery,  and  the  false  making  thereof  Is  not 
Indictable  as  forgery,  though  the  indictment 
averred  that  the  Instrument  was  a  receipt  is- 
sued by  Ktipy,  Ueldelbacb  &  Co.  to  the  draft 
clerk  In  their  hank,  and  that  by  the  rules  of  the 
bank  the  Instrument  upon  Kb  face  was  a  receipt 
for  money.  In  the  absence  of  an  averment  show- 
ing who  the  signer  was.  or  showing  connection 
between  that  signature  and  Kspy,  Heldelbach 
A.  Co.,  or  how  or  In  what  way  the  Instrument 
would,  If  genuine,  have  the  operation  and  effect 
of  a  receipt.    Henry  t.  State.  S5  Ohio  St.  128. 

Nor  la  a  paper  of  tbe  following  tenor ;  "Bos- 
ton, August  15tb,  1S68.  Rec'd  of  WtD.  J.  Dale, 
Rurgeon  general  of  Mass.,  my  discbarge  and 
<.taeck  No.  0879,  for  «100.  George  P.  Gill.  Wit- 
ness, Fred'k  P.  Cutting,"— an  accountable  re- 
ceipt for  money,  goods,  or  other  property,  which 
la  the  subject  of  forgery  under  Mass.  Uen. 
Rtal.  chap.  1U2,  |  1,  aa  it  does  not  ackuowleilge 
that  anything  has  been  received  which  Is  to  be 
accounted  for.    Com.  v.  Lawless,  101  Mass.  32. 

And  the  signature  of  a  witness  Indorsed  on 
the  bnck  of  an  order  upon  the  treasurer  of  coun- 
ty stock  for  the  payment  of  the  costs  of  a  prose- 
«ntloD,  with  tbe  sum  allotted  to  the  witness  writ- 
ten in  figures  opposite  hla  name,  Is  merely  an 
autbority,  and  not  a  receipt  or  an  acquittance, 
under  tbe  statute  with  relatloq  to  forgery. 
<Jueen  v.  I'arker,  2  Cox,  C.  C.  274. 

An  Indorsement  of  a  payment  upon  tbe  back 
of  a  bill  or  note,  however,  may  be  a  subject  of 
forgery  though  not  signed,  wben  tbe  Indorsement 
was  made  at  the  time  of  the  payment,  and  was 
Intended  to  take  the  place  of  a  receipt  and  to 
save  the  necessity  of  making  a  separate  one. 
<4  L.  R.  A. 


But  these  facts  must  be  made  to  appear  by  al- 
legation and  proof. 

Thus,  tbe  alteration  of  an  Indorsement  upon 
a  promissory  note  of  the  receipt  of  a  designated 
amount  of  money  thereon  wltbout  any  signa- 
ture, so  as  to  make  it  read  for  a  smaller  amount, 
may  be  foncery  though  not  signed,  where  the 
note  was  present  at  the  time  the  Indorsement 
was  made,  and  the  Indorsement  was  Intended  as 
a  receipt,  as  In  such  case,  while  a  receipt  might 
be  demanded,  the  usual  course  Is  for  the  boldsr 
of  the  note  to  Indorse  the  payment  tbereon  with- 
out signature.    Kegg  v,  State,  10  Ohio,  7B. 

In  tbe  above  ease  Rez  v.  Harvey.  Buss.  * 
R.  C.  C.  227,  SHpra,  was  diatlngulsbcd  upon  the 
ground  that  It  is  evident  from  the  statement  of 
that  case  that  the  writing  was  upon  a  separats 
piece  of  paper. 

But  an  Indorsement  on  the  back  of  a  promis- 
sory note  acknowledging  tbe  receipt  of  a  sum 
of  money  without  slgnsture  forms  no  part  of 
the  note,  and  the  act  of  the  maker  thereof  In 
obtaining  it  from  the  holder  and  writing  such 
an  Indorsement  upon  Its  back  does  not  consti- 
tute forgery.  State  v.  Monnier,  8  Minn.  212, 
UIl.  182. 

And  such  an  Indorsement  will  not.  In  the  ab- 
sence of  allegation  and  proof  to  tbe  contrary, 
be  held  to  be  more  than  a  mere  memorandum 
made  by  blm,  in  a  prosecution  against  blm  for 
the  forgery  thereof  or  for  the  fraudulent  altera- 
tion thereof,  and  will  not  be  deemed  to  bave 
been  Intended  as  evidence  of  payment,  or  as 
being  in  any  sense  a  receipt,  the  alteration  of 
which  would  be  forgery.  SUte  v.  Davis,  63 
Iowa,  252,  a  N.  W.  149. 

lu  tbe  Rbove  case,  Kogg  v.  State,  10  Ohio.  76. 
supra,  was  dlstlngnlshed  upon  tbe  ground  that 
In  that  case  a  third  person  owed  the  defendant 
a  note  and  made  a  payment  thereon,  and.  to 
the  presence,  and  with  the  concurrence,  and  by 
I  he  direction,  of  the  defendant,  made  tbe  in- 
doi'semont  on  the  note,  fur  the  alteration  of 
which  the  defendant  was  prosecuted. 

So,  an  indorsement  upon  the  bnck  of  a  single 
bin,  as  follows:  "Received  2ard  Oct.  1841 
?riOO," — without  signature,  does  not  upon  Its 
face  purport  to  be  a  receipt  or  acquittance; 
and  where  It  Is  not  averred  that  It  was  In- 
tended so  to  operate  the  ernsure  thereof  by  the 
bolder  of  the  bill  Is  not  forgery,  as  such  Indorse- 
ment, so  far  as  appears.  Is  a  mere  memorandum 
voluntarily  made,  perhaps  through  inadvertence 
or  mistake.  In  which  the  obligors  bad  no  inter* 
est,  and  the  obliteration  of  which  could  not  In 
legal  contemplation  prejudice  their  right*. 
Slate  V.  Martin.  9  Humph.  66  . 
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receipt  so  forged  as  genuine.  On  liis  mo- 
tion the  court  quaah^  both  counta  of  the 
indictment  and  rendered  a  judgment  dis- 
charging him.  The  state  appeals,  and  pred- 
icate error  upon  the  ruling  of  the  court 
in  quashing  each  count  of  the  indictment. 

The  instrumenit  alleged  to  have  been 
forged  by  the  accused  is  what  is  generally 
known  as  an  "elevator  receipt"  for  grain, 
and  was  given  by  the  Lake  Shore  &  Michi- 
gan Southern  Railway  Company  to  the  ap- 
pdlee  for  the  storage  of  wheat  ip  its  ele-' 
vator  or  grain  house  situated  at  the  town  of 
Angola,  Steuben  county,  Indiana.  Counsel 
for  appellant  and  appellee,  in  their  briefs, 
have  correctly  summarized  the  facts  set  out 
in  the  indictment,  which  summary  is  vir- 
tually as  follows; 

•'That  the  Lake  Shore  &,  Michigan  South- 
ern Kaihvay  Company  operates  a  railway 

Likewise,  tbe  aeparatloo  or  erasure  of  an  In- 
doraement  br  a  payee  from  the  ba^  of  a  note 
Is  not  forgery  within  tbe  meaning  of  tbe  atat- 
ate.    State  v.  McLeran,  1  Alk.  (Vt.)  311. 

Tile  intentional  deatruction  of  an  acquittance 
In  whatever  way  cannot  be  regarded  elUier  as 
the  makinK  of  a  written  Inatrument,  or  tbe  al- 
teration of  or  addition  to  a  written  Inatrnment, 
so  as  to  bring  the  act  within  the  definition  of 
forgery  ;  and,  In  the  absence  of  a  statute  making 
the  act  of  emalng,  rubbing  out,  and  obliterating 
an  acquittance  forgery,  as  is  the  case  In  Nortb 
Carolina,  such  erasure  of  an  aoqutttance  upon 
a  bond  Is  not  forgery.  State  v.  Tbornburg,  2S 
N.  C.  (6  Ired.  L.)  79,  44  Am.  Dec.  67. 

See  also  Reg.  v.  Pries,  6  Cox,  C.  C.  165,  infra, 
III,  c :  Ijnmum  T.  State,  IS  Oblo,  717,  45  Am. 
Dec.  601:  Hex  v.  Hope,  1  Moody,  C.  C.  414, 
infra.  111.  d. 

e.  In  the  nature  of  certiflcatea  or  9tatcmentM  of 

fact. 

Statb  t.  Humdhy  holds  an  alteration  of  a 
memornudani  reading  "3  red"  so  as  to  read 
"2  red,"  placed  upon  the  back  of  a  ware- 
house receipt  to  Indicate  to  the  buyer  the  opin- 
ion of  the  warhouseman  as  to  the  grade  of 
wheat  received  by  bim,  was  not  a  forgery,  since 
the  change  In  no  way  affected  tbe  legal  effect 
of  the  warehouse  receipt.  Like  holdings  with 
reference  to  similar  memoranda  bare  been  made 
In  a  nnmber  of  other  case*,  though  some  of  them 
are  based  on  other  reasons. 

Thus,  a  memorandum  in  writing  aa  follows : 
"2  hides,  S4.  Sltman," —  Is  evidence  on  Its 
face  of  no  pecuniary  obligation,  and  Its  altera- 
tion by  almply  changing  tbe  figures  could  nei- 
ther Increase  nor  diminish  any  pecuniary  obli- 
gation, and  therefore  that  act  cannot  be  con- 
aldered  forgery  under  the  statute;  and  an  alle- 
gation in  the  Indictment,  that  under  and  by  vir- 
tue of  BUL-b  writing  the  defendant  was  author- 
ized to  demand  and  receive  certain  moneys  of 
designated  persons,  does  not  render  It  a  subjpct 
of  forgery,  as,  under  the  law,  the  defendant 
had  no  right,  from  the  face  of  the  Instrument, 
to  demand  money  or  property  of  such  person, 
or  of  anyone  elw.  Howell  t.  State,  37  Tex. 
Q91. 

So,  a  writing  as  follows :  "Mr.  Holmes,  Sel- 
ma.  Ala.  Dear  Sir: — Tbe  value  of  this  chain 
is  KIO.OO  (Ten.),"— does  not  create,  discharge. 
Increase,  or  diminish  a  money  liability,  or  trans- 
fer or  Incumber  property,  or  release  or  Impair 
an  existing  claim  to  or  lien  upon  property,  and 
Is  not,  therefore,  a  mbject  of  foi^ry  under  the 
Alabama  statute,  in  the  absence  of  a  showing 
of  extrinsic  facts,  which,  taken  in  connection 
54  L.  R.  A. 


through  the  town  oi  Angola,  Steubra  county, 
Indiana,  and  also  a  ^ain  house  or  dentor 
in  connection  thraewith  at  that  town.  That 
one  Theron  Miller  was  in  charge  of  tbe  graia 
house,  Timothy  R  Purinton  was  agent  c-f 
tbe  railway  company,  and  Chester  Darr  was 
his  clerk  or  assistant.  That  the  method  tf 
doing  business  at  the  grain  elevatOT,  so  far 
as  concerned  the  storage  of  grain,  was: 
When  a  seller  brought  grain  for  etonge  in 
the  elevator  and  shipment  over  the  railwaj, 
he  informed  Miller  to  whose  account,  among 
the  dealers  at  Angola,  tbe  wheat  was  to  l-e 
stored.  Miller  weighed  the  wheat,  and  gate 
the  seller  a  slip  or  check,  stating  the  name 
of  the  seller  and  buyer,  the  number  o£ 
pounds  of  wheat,  and  with  the  figuresi  No. 
•2  or  3  red,  as  indicating  his  judgment  as  t« 
the  <}nality  or  grade  of  the  wheat.  The 
seller  took  the  slip  or  check  to  Purinton,  the 

with  the  paper.  Impart  to  It  a  capacity  to  hijn.-e 
or  defraud.  Burden  v.  State,  120  Ala.  388.  25 
So.  100. 

And,  an  Indictment  for  the  false  making  of  la 
Instrument,  as  follows :  "Welgbed  on  Fair- 
banks Standard  Scale  Dec.  1,  1886.  Load  of 
one  load  of  com.  From  Sam  Slmpaoa.  Tft 
Patty  k  Brocklngton.  On  gross  2513  pooods. 
Off  tare  1011  pounds.  Pees  net  1502  pounds. 
Net  bus  Weighed  (space  for  figuring  on  back)." 
— purporting  to  be  a  certificate  of  tme  load  of 
corn  welgbed,  containing  no  averments  showfaie 
the  facts  or  reasons  why  such  instrument  cre- 
ated a  pecuniary  obligation,  is  Insuffldrat  tfr 
show  a  forgery,  as  the  writing  Is  so  Incomplete 
as  to  leave  an  apparent  uncertainty  In  Iftv 
whether  It  Is  valid  or  not.  and  tbe  Indictmenc 
does  not  show  extrinsic  facts  which  will  enable 
tbe  court  to  see  that  if  It  were  genuine  It  would 
be  valid.  King  v,  Bute.  27  Tex.  App.  S67,  11 
S.  W.  525. 

The  rule  Is  different,  however,  when,  though 
the  paper  seems  to  be  a  mere  memorandum  of 
facts,  soroethlt^  of  the  elements  of  an  order  or 
an  acquittance  Is  contained  In  tt. 

Thus,  a  paper  as  follows :  "Ang.  S,  SB,  Doe 
16  In  helmet  scoop — 1  4  quart  kettle.  Joa.  Baj- 
ward," — amounts  to  a  request  for  tbe  deliveo^ 
of  goods  within  the  meaning  of  the  statute  with 
relation  to  forgery,  although  not  addressed  to 
anyone.    Heg.  v.  Pulbrook,  9  Car,  &  P.  37. 

Aud.  a  paper  of  the  following  tenor:  "Prln^ 
WIngard,  DOT  1  Cot.  T.  T.  P.," — la  apparently 
cf  some  legal  eflicaoy.  and  an  Instrument  upon 
which  money  could  be  obtained,  and  Is  tbviSvrt 
a  subject  for  forgery.  State  T.  WIngard,  1ft 
La.  Anu.  733,  5  So.  54. 

And,  an  Inatrnment  aa  follows :  "Bj  order 
of  E.  F.  Pries  we  bavi"  this  day  transferred  Into 
the  name  of  Messrs  Collman  &  Stolterfodl.  7^0 
quarters  and  4  bushels  of  wheat  ex.  Aurue: 
Ferdinand,  Captain  fiichards,  a  Nenstadt  En- 
tered by  K.  V,  Pries,  and  now  lying  at  oox 
granaries,  Beruondsey-Wall.  The  wheat  la 
insured  against  risk  by  fire  by  us.  Brown  k 
Young,  Com  E^xchange,  ■  October  23.  1852,"— 
purports  to  be  an  acknowledgment  by  the  sigs- 
ers  that  they  had  goods  received  from  the  bold- 
er of  the  instrument  for  which  they  were 
countable,  and  Is  therefore  an  accountable  re- 
ceipt, for  tbe  forging  of  which  an  indlctmeiit 
win  lie  underJl  Geo.  IV.,  and  1  Wm.  IV.,  chap. 
66.  §  10.    Reg.  V.  Pries.  6  Cox,  C.  C.  165. 

So,  a  paper  of  the  following  tenor;  "Wlilj 
Johns  has  picked  215  pounds  of  cotton.  Hcory 
Weastly,  and  David  JefferaiHi  has  picked  SfZ 
pounds  of  cotton.  Henry  Wootben," — lodl- 
cates  that  It  was  Issued  by  someone  la  aaUMi> 
Ity  to  acknowledge  work  done      laborers  la  a 
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af&nt  of  the  railwtLy  company,  or  to  Darr, 
who  made  out  the  company's  receipt,  certi- 
fying the  amount  of  wheat,  red  or  white, 
recoved  from  the  seller,  to  whose  account 
for  transportation  to  Toledo,  Ohio,  it  had 
been  received,  and  on  the  back  of  the  receipt 
Purinton  or  Darr,  as  the  case  might  be, 
■wrote  '2  red'  or  '3  red,'  as  indicating  Mil- 
ler's judgment  as  to  the  grade  or  quality 
of  the  wheat.  That  the  purpose  of  this  des- 
ignation '2  red'  or  '3  red'  on  the  back  of  the. 
receipt  was  tc  enable  the  purchaser  to  fix 
the  Angola  market  price  of  the  wheat  so 
stored,  and  sellers  received  pay  according 
to  this  method,  in  accordance  with  the  grade 
indorsed  on  the  back  of  the  receipt.  That 
during  all  the  times  stated  in  the  indictment 
this  method  was  adopted  and  practi»ied  by 
all  the  grain  dealers  in  Angola,  and  these 
methods  were  also  known  to  appellee.  That 
William  C.  Patterson  was  one  of  the  grain 
buyen  at  Angola.    That  on  the  21st  day  of 

nanner  Intended  to  serre  as  a  basis  for  the 
compatation  of  what  they  bare  earned,  and  nn 
acknowledgment  of  thnt  dPHcrlptlon  Is  equiva- 
lent to  an  order  on  a  disbursing  agent,  which, 
on  presentation,  entitles  the  party  named,  or 
tbfl  bearer,  to  payment  of  the  realized  amount, 
and  ifl  therefore  a  subject  of  forgery.  State 
T.  JefTerson,  30  La.  Ann.  331,  1  So.  660. 

And  an  Indictment  charging  the  false  making 
of  an  Instrument,  as  follows:  "July  22nd,  1894. 
Ttats  Is  a  correct  statement  of  U.  H,  Daud's 
time  for  work  dt>ne  on  section  4  In  tbe  month 
of  July :  Days'  work  14 ;  board  due.  $6.50 ; 
balance  due,  Ji8.I5.  P.  Thompson,  Section  l-'ore- 
man," — and  charging  that  the  same  purported 
to  be  the  obligation  of  a  designated  railroad 
company  signed  by  its  agont,  and  that  It  was 
the  usage  of  the  company  to  execute  such  obli- 
gations on  which  employees  were  to  receive  tbelr 
pay  from  the  proper  agent  of  the  company,  and 
ezplalnlngthe  meaning  of  the  expressions  there- 
in, so  explains  the  Instrument  in  question  sa  to 
give  It  the  character  of  an  Instrument,  which, 
IC  tme,  would  anthorfxe  the  owner  thereof  to 
maintain  a  civil  suit  for  work  and  labor  done 
for  the  railroad  company,  and  Is  therefore  a 
subject  of  forgery  capable  of  being  uttered  as  a 
foiled  instrument,  Daud  v.  State,  34  Tex. 
Crim.  Rep.  460.  31  S.  W.  376. 

LikewlMi  a  written  statement  by  a  landlord, 
wbo  by  law  was  entitled  to  a  lien  on  cotton 
raised  by  a  tenant  on  his  premises,  that  he  had 
nothing  to  do  with  the  ootton  of  the  tenant, 
and  that  the  tenant  was  welcome  to  do  whnt 
be  pleased  with  it.  Is  an  instrument  which,  if 
genuine,  would  be  of  apparent  legal  efilcacy  as 
a  waiver  of  his  Hen  and  as  an  authority  to  en- 
cumber or  dispose  of  the  entire  cotton  to  which 
it  refers,  and  ia  therefore  a  subject  of  forgery 
within  the  meaning  of  the  Alsbama  statute  pre- 
scribing the  punishment  for  tbe  forging  or  coun- 
terfeiting of  any  Instrument  purporting  to  be 
the  act  of  another  by  which  any  right  or  In- 
rerest  in  property  Is  in  any  way  changed  or  af- 
fected.   Dixon  V.  State.  81  Ala.  01,  1  So.  60. 

But,  while  such  an  instrument  would  be  a 
subject  of  forgery,  under  proper  averments 
where  It  does  not  Indicate  any  interest  what- 
ever on  the  part  of  the  alleged  landlord,  and 
tbe  Indictment  does  not  aver  that  he  was  the 
landlord,  a  conviction  for  the  forgery  of  such  In- 
!ttrument  cannot  be  sustained,  and  a  recital  tn 
the  Indictment  as  follows:  "meantng  thereby 
that  W.  W.  Roberts,  the  landlord,  waived  his  lien 
i  n  tbe  patch  cotton," — la  not  suOelent  as  an 
averment  that  the  Raid  Roberts  was  tbe  land- 
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August,  1897,  appdiee  delivered  at  the  grain 
elevator  3,550  pounds  of  wheat  for  Patter- 
son. That  Miller  weighed  it,  and  graded  it 
'3  red/  and  gave  appellee  the  custcHnaiy 
check  indicating  the  weight,  grade,  and  that 
it  was  stored  to  the  account  of  Patterson. 
That  appellee  took  the  check  to  the  railway 
company's  oflice,  where  Darr,  the  clerk,  who 
was  working  under  authority  of  Purinton, 
agent  of  the  company,  made  out  the  receipt 
for  the  company,  and  wrote  on  the  back  '3 
red,'  to  indicate  the  opinion  of  Miller  as  to 
the  grade  of  the  wheat,  as  was  the  custom." 

The  receipt  in  question  upcm  whidi  the 
charge  of  forgery  is  founded  is  as  follows: 

Check  No.  71.  Not  Transferabla  No. 
421), 

The  Lake  Shore  &.  Michigan  Southern  Bail- 
way  Company. 
Angola,  Ind.,  Station,  August,  2l8t,  1897. 
Received  into  this  company's  grain  house 

lord,  the  ofllce  of  such  a  statement  being  to  give 
point  and  direction  to  ambiguous  language,  and 
not  to  state  Independent  facts.  Ibid. 

And  an  Indictment  tor  the  forging  of  an 
instrument  •in  these  words:  "I  hereby  waive 
to  W.  G.  Bevill  all  my  rights  and  Immunities  as 
landlord  over  Ed.  Jackson's  crop  of  tbe  present 
year,  for  all  claims  I  have,  or  may  have,  against 
the  said  Gd.  Jackson  or  Henry  Williams,  ex- 
cept one  bale  of  cotton  weighing  five  hundred 
pounds,  that  said  Ed.  Jackson  will  owe  me  as 
land  reot,  and  twenty-five  dollars  that  be  will 
owe  me  as  mule  rent  for  tbe  present  year.  June 
13th,  1888.  1  bolds  no  clalme  on  Ed.  Jackson 
but  the  rent,  one  bale  of  cotton,  and  mule  rent, 
25  dollars,  fours  truly,  A.  M.  Lewis," — Is 
not  sufllclent.  In  the  absence  of  anything  to 
show  that  I^ewls  had  made  advances  to  Jack- 
son— such  advances  as  gave  bim  a  lien,  under 
the  statute—as,  in  tbe  absence  of  anything  to 
show  a  Hen,  such  a  certificate,  though  forged, 
could  not  Injure  or  defraud  anyone,  and  legal 
forgery  coutd  not  be  predicated  on  It.  Williams 
V.  State,  00  Ala.  649,  8  So.  82S. 

And  a  paper  ufllrming  that  certain  persons 
are  solvent  and  able  to  pay  a  note  upon  wbfch 
their  names  appear  as  makers  Is  a  mere  written 
eipresslon  of  opinion,  ana  not  such  a  writing 
as  may  be  the  subject  of  forgery  under  Alabama 
act  of  1836,  defining  tbe  punishment  for  forg- 
ing or  counterfeiting  any  letter  patent,  gift, 
grant,  cove-nant,  bond,  writing  obligatory,  note 
of  any  bank  estnbllshcd  by  taw,  or  any  bill,  or- 
der, or  acceptance  or  receipt  for  payment  of 
money  or  articles  of  value,  or  any  Instrument 
in  writing  whatever  to  secure  the  payment  or 
delivery  of  money  or  other  articles,  or  tbe  dis- 
charge of  any  debt  or  demand.  State  v.  Givens, 
5  Ala.  747. 

d.  FaMftcation  of  dates  and  addreatn. 

The  foregoing  part  of  this  note  baa  dealt 
with  cases  In  which  tbe  alleged  forgery  con- 
sisted In  tbe  false  making  or  alteration  of  the 
Instrument  or  memorandum  Itself.  A  date  to 
an  instrument,  however,  though  a  complete  con- 
tract or  an  address  attached  to  a  signature 
thereto,  is  but  a  mere  memorandum,  and  this 
Is  susceptible  of  forgery,  or  rather  tbe  Instru- 
ment Is  susceptible  of  forgery  through  the  al- 
teration of  such  date  or  address,  and  In  sncb 
cose,  especially  If  the  instrument  is  complete, 
there  can  be  but  little  difficulty  In  making  tbe 
proper  showing  as  to  apparent  legal  aScacy. 

Thus,  an  allegation  In  an  Indictment  that 
tbe  defendant  bad  an  acconot  against  anotha  In 
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at  this  staticm,  from  L.  A.  Hendry,  of  Pleas- 
ant township,  count;  of  Steuben,  state  of 
Indiana,  for  account  of  W.  C.  Patterson, 
three  thousand  five  hundred  and  fifty  (3,- 
950)  pounds  of  red  wheat,  to  be  f(»-warded 
to  Toledt^  OMOi  under  and  subject  to  the 
<!onditioiia  and  stipulations  of  this  receipt, 
oiz.:  That  said  grain  upon  its  arrival  at 
Toledo  is  to  be  delivered  into  the  compa- 
ny's groan  elwators,  and  not  elsewhere,  ex- 
cept uy  special  agreement;  and  while  said 
{Train  shall  remain  in  said  grain  house  at 
said  station,  and  after  it  shall  arrive  at 
Toledo  in  cars  ready  for  delivery  into  said 
elevator,  the  only  liability  this  company 
therefcK  shall  be  that  of  warehouseman. 
This  company  shall  not  be  bound  to  forward 
said  grain  until  instructed  to  do  so,  but  re- 
serves the  right  to  forward  the  same  at 
any  time  without  instruction.  No  transfer 
of  this  grain  will  be  made  except  upon  the 
surrender  of  this  receipt,  and  in  accordance 
with  the  rules  of  this  company.  This  com- 
pany shall  not  be  held  liable  for  any  delay 
in  the  transpwtation  or  deliv^  of  said 
grain,  or  any  injury  from  heat,  dampness, 
■or  for  deterioration  in  quality,  or  by  fire, 
accident,  or  shrinkage  while  in  possession 
of  the  company,  unless  such  delay  or  injury 
arises  through  the  negligence  of  the  com- 
pany. T.  E.  Purinton,  Agent  D. 
This  load  delivered  at  d^>ot  by  owner. 

I  hereby  certify  that  I  waji  the  owner 


June,  1841,  whlcb  was  settled  In  full  at  that 
time  on  his  books,  and  signed  bj  both  parties, 
and  purporting  to  be  in  fall  of  all  demands, 
and  that  thereafter  and  after  a  further  Indebted- 
ness had  been  incurred  by  the  defendant  to  such 
third  person  he  fraudulently  altered  the  figure 
"1"  Into  a  figure  "4,"  bo  that  it  read  "Settled 
in  full  of  all  demands.  June,  1844,"  so  as  to 
Include  In  the  settlement  such  indebtedness 
afterwards  Incurred,  sufHclentlT  shows  forgery. 
Bamum  r.  State,  16  Ohio,  717,  45  Am.  Dee. 
«01. 

And  where  a  pay  sergeant  of  artillery  ob- 
taltved  from  the  paymaster  a  receipt  for  a  sum 
of  money  as  part  ol  the  subsistence  of  a  com- 
pany for  a  designated  month,  and  afterwards 
erased  the  name  of  that  month  and  Inserted  the 
name  of  the  following  month,  and  procured 
money  from  a  tradesman  on  the  receipt  accord- 
ing to  the  usual  practice,  the  tradesman  sending 
the  receipt  to  the  agent  of  the  regiment,  who 
paid  the  amount,  an  Indictment  describing  the 
instrument  as  a  receipt  Is  good.  Rex  v.  Hope, 
1  Moody,  C.  C.  414. 

So,  procuring  an  acceptance  by  a  person  In 
hlB  own  name  upon  a  bill  of  exchange,  and  the 
addition  thereto  of  the  address  of  another 
iKrson  of  the  same  name,  who  resided  at  a  dif- 
ferent place,  making  the  same  payable  at  a 
stated  place  where  the  latter  did  bualneaa,  with 
the  Intention  that  the  bill  should  be  taken  as 
drawn  on  the  latter,  la  a  forgery,  where  no  au- 
thority to  draw  bad  been  given.  Keg.  t.  Blenk- 
Ineop,  1  Den.  C.  C.  276,  2  Car.  *  K.  581,  17  L. 
J.  M.  C.  N.  S.  e2. 

In  Reg.  V.  Kpps,  4  Post,  ft  F.  81,  however.  In 
which  a  nurseryman  and  seedsman  got  bis  fore- 
man to  accept  two  bills,  the  acceptances  having 
no  addition,  description,  or  address,  and  then, 
without  the  knowledge  of  the  acceptor,  added  a 
false  addr^RS  to  one  and  represented  t^at  the  ac- 
ceptance was  that  of  a  customer,  and,  with  ref- 
erence to  the  other  acc^tance,  represented  that 
M  L.  R.  A. 


of  the  wheat  specified  in  this  receipt,  aad 
that  I  sold  said  wheat  specified  in  said  re- 
ceipt to  the  party  named  in  the  receipt. 
[Signature  of  Seller]     L.  A.  Hendiy. 

On  the  back  of  this  receipt  was  writtea 

the  following:    "3  red." 

"That  on  the  24th  day  of  March,  1898. 
appellee  altered,  forged,  and  counterfeited 
this  receipt  by  changing  the  figure  '3'  on  the 
back  to  a  figure  '2,'  for  the  purpose  of  de- 
frauding Patterson,  and  getting  the  price  of 
No.  2  for  the  wheat  that  had  been  gradec 
No.  3.  That  Patterson  had  no  knowledge 
of  the  kind  or  quality  of  tiie  wheat,  exeepi 
as  indicated  1^  this  writing  and  figure  upon 
the  back  of  the  receipt  That  from  the  21st 
day  of  August,  1897,  to  the  24th  day  of 
March,  1808,  there  was  a  diff^ence  of  ^ 
cents  per  bushel  between  No.  2  and  Nol  3 
red  wheat;  No.  2  being  the  higher  price." 

Counsel  for  the  state  contend  that  the 
memorandum  on  the  back  of  the  rec^pt  en- 
tered into  and  affected  the  operation  of  the 
latter,  because  it  served  to  disclose  the  pur- 
chaser of  the  wheat,  the  grade  thereof,  mad 
controlled  the  price  to  be  paid;  that  the 
price  of  No.  2  red,  as  shown,  waa  8  centa 
higher  than  No.  3  red;  and  that,  therefore, 
the  alteration  or  change  from  "3  red"  to  ''2 
red,"  as  made  by  appellee,  compelled  the 
purchase'  to  pay  8  cents  per  bushel  more 
for  the  wheat  stored  than  he  would  have 
paid  had  the  memorandum  remained  as  orig- 

It  was  that  of  a  seedsman,  there  t>elng  no  such 
person  In  fact.  It  was  held  that  the  acceptance 
to  which  the  false  address  was  added  was  not 
&  forgery,  but  that  the  other  acceptance  was  one. 

IV.  Ooneltision. 
A  mere  memoraadam  Is  a  subjectr  of  forgery 
or  not  according  to  whether  or  not  It  Is  of  ap- 
parent legal  efficacy,  and  whether  or  not, 
either  opon  tta  face  or  throngb  extrinsic  aver- 
ment and  pcoof,  It  appears  that  It  will  have  the 
effect  of  defrauding  those  who  may  act  upon  It 
as  genuine,  or  the  person  In  whose  name  It  Is 
forged. 

The  mere  fact  that  the  memorandum  appears 
to  be  void  on  Its  face,  however,  Is  not  alone  snf- 
fldent  to  remove  It  from  the  list  of  subjects  of 

forgery.  If  extrinsic  facts  exist  by  which  the 
bolder  of  the  paper  might  defraud  another,  the 
offense  is  complete,  and  It  Is  not  necessary  that 
the  person  purporting  to  have  made  It  should 
have  the  legal  capacity  to  do  so,  or  that  the 
other  Interested  party  should  have  been  bound 
to  act  upon  It  as  genuine,  or  have  a  remedy  over. 
It  Is  the  duty  of  the  court  to  pass  upon  the 
(juestion  of  admissibility  when  an  Inatrument 
Is  objected  to  on  a  prosecution  for  forgeiy  as 
not  a  subject  of  forgery. 

These  rules  apply  alike  to  all  elassea  of 
memoranda,  though  In  case  of  memoraoda  In 
the  nature  of  promises  or  orders  or  receipts  or 
acquittances  the  meaning  and  application  and 
capacity  to  defraud  appear  to  be  more  easily 
ascertainable,  and  consequently  such  memo- 
randa are  more  frequently  held  to  be  nbjects 
of  forgery  than  memoranda  consisting  of  mere 
Btatemente  or  recitals.  Memoranda  consisting 
of  dates  and  addresses  are  also  subjects  of 
forgery,  or,  rather,  their  alteration  or  falsifica- 
tion may  render  the  inatrument  to  which  they 
were  attached  a  forgery,  and  In  such  case  the 
usual  rules  apply,  and  their  capacity  to  defraud 
Is  waally  readily  shown.  F.  H.  B. 
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inally  written  on  the  bock  d  tlie  receipt.  It 
is  insisted,  therefon^  ttiat  the  memorandum 

in  controvCTBy  qualified  the  terms  or  provi- 
Mons  of  the  receipt  and  that  its  alteration 
was  material,  and,  under  the  law,  consti- 
tuted forgery  of  that  instrument;  and  that 
the  indictment,  under  the  alleged  facts,  was 
autHcient.  Counsel  for  appellee,  however, 
insist  thait  the  indictment  is  bad,  and  some 
of  the  reasona  which  they  auign  axe  the  fol- 
lowing: "That  the  acts  alleged  to  have 
Leen  committed  do  not  amount  to  or  con- 
stitute alteratioii,  forgery,  or  counterfeit- 
ing of  the  receipt.  That  the  '3  red'  indorsed 
upon  the  back  of  the  receipt  was  a  mere 
memorandum,  independent  of  the  receipt, 
and  of  no  legal  efficacy,  the  alteration  of 
which  could  not  prejudicially  change  any 
liability,  because  it  creates  no  li^ility; 
and  that,  despite  the  change  of  the  figure 
on  the  b^ck,  the  receipt  remained  un- 
«hanged.  That  such  a  memorandum  or 
writinj;  is  not  embraced  within  any  class  of 
instruments  defined  by  our  statutes  as  being 
the  subject  of  forgery.  That,  assuming  the 
truth  of  all  matters  alleged,  the  indictment 
•disclosea  merely  an  attempt  to  obtain 
money      a  false  pretenae.'^ 

The  instrument  charged  in  the  indictmoit 
to  have  been  altered  and  changed  by  appel- 
lee ia  disclosed  to  be  the  wheat  receipt  given 
by  the  railroad  company  to  him,  and  not 
merely  the  memorandum  indorsed  thereon. 
The  accused  was  not  indicted  for  altering 
■and  forging  the  memorandum,  but  for  alter- 
ing and  Itxging  the  receipt  by  means  of  the 
iilterati(m  made  in  the  mnniNrandum.  The 
forgery  of  the  receipt,  as  we  have  seen,  is 
specifically  charged  to  have  been  oommitted 
by  altering  or  changing  the  figure  "3"  into 
A  ficnire  "2"  bo  as  to  make  the  memcn-andum 
read  "2  red,"  instead  of  "3  red,"  as  origin- 
ally written  by  the  agent  of  the  railroad 
company.  The  inquiry,  therefore,  is,  Was 
the  indorsement  of  "3  red"  a  material  part 
of  the  receipt,  the  alteration  of  which,  un- 
der the  statute  of  this  state  defining  ior- 
geiy,  would  eonatituta  that  crime?  This 
statute  is  embraced  in  i  23S4,  Borns's  Rev. 
Stat.  1894  (Homer's  Ber.  Stat.  1897,  8 
2200),  and,  when  stripped  of  such  words 
And  phrases  as  have  no  material  bearing  up- 
<in  this  case,  may  be  said  to  read  as  ftrilows: 
"Whoever  falsely  .  .  .  alters,  forges, 
counterfeits,  ...  or  causes  to  be  false- 
ly ..  .  altered,  forged,  counterfuted, 
.  .  .  any  .  .  .  acquittance  or  re- 
ceipt, either  for  money  or  property,  .  .  . 
with  intent  to  defraud  any  person,  body 
politic,  or  corporation,  or  utters  or  pub- 
lishes as  true  any  such  instrument  or  mat- 
ter knowing  the  same  to  be  false,  defaced, 
altered,  forged,  counterfeited,  falsely  printed 
or  photographed,  with  intent  to  defraud," 
etc.,  "shall  be  imprisoned,"  etc  An  emi* 
nent  authority  on  criminal  law  defines  for- 
gery at  common  law  to  be  "the  false  making 
or  materially  aJterin;,  with  intent  to  de- 
fraud, of  any  writing,  which,  if  genuine, 
might  apparently  be  of  le^l  efficacy,  or  the 
foundation  of  a  le^  liability."  2  Bishop, 
New  Crim.  Law,  {  623.  See  also  Garmtre 
&4UKA. 


T.  Btat8, 10«  Ind.  444,  4  N.  E.  64.  This  defi- 
nition is  not  incompatible  With  our  stat- 
ute which  defines  the  crime  of  forgery.  Un- 
questiotnably,  the  receipt  alleged  to  have 
been  altered  and  forged  ia  of  such  a  char- 
acter as,  under  the  statute,  would  authorize 
the  charge  of  forgery  to  be  predicated  there- 
oiL  As  the  crime  in  this  case  is  charged  to 
have  been  ctHnmitted  by  means  of  the  altera- 
tion of  a  genuine  written  inatoument,  it 
must,  therefore,  be  dearly  made  to  appear 
that  the  allied  alteration  of  the  genuine 
document  yfos  material,  and  that  its  legal 
effect  thereby  was  in  some  degree  varied  or 
changed  to  the  prejudice  of  some  person 
having  or  acquiring  rights  therein;  for  the 
law  is  well  settled  that  forgery  cannot  be 
successfully  predicated  upon  an  immaterial 
alteration  of  a  written  instrument.  Bit- 
tings  V.  State,  66  Ind.  101;  Gillett,  Crim. 
Law,  2d  ed.  8  445;  2  Bishop,  New  Crim. 
Law,  8  673.  The  instrument  dencmiinated 
"receipt"  in  j^he  statute  pertaining  to  for- 
gery must  be  held  to  include  all  that  which, 
when  connected  together,  constitutes  such 
written  receipt  or  instrument;  and,  unless 
a  memorandum  or  writing  indorsed  thereon 
or  attached  thereto  is  designed  by  the  par- 
ties to  import  something  into  such  receipt 
or  instrument  by  which  tine  legal  effect  of  ita 
terms  or  provisions  ia  in  some  manner  va^ 
ried  or  affected,  such  -  memorandum  cannot 
be  said  to  be  connected  with  the  receipt  or 
instrument  so  as  to  form  a  part  thereof, 
and  any  change  or  alteration  in  the  memor- 
andum indorMd  therecm  or  attached  there- 
to under  such  circumstanMB  would  not  con- 
stitute an  alteration  or  change  of  the  legal 
effect  of  the  reo^pt  or  instrument.  Where 
it  exiH-eraly  appears  that  tiie  mnnwandum 
indoraed  on  or  attached  to  a  written  instru- 
ment, whatever  the  <^aracter  of  the  latter 
may  be,  was  made  by  one  party  or  the  other 
at  the  time  of  its  execution,  and  that  the 
same  was  intended  to  be  aside  or  separate 
from  the  main  design  or  object  d  the  in- 
strument itself,  then  certainly,  under  such 
circumstaneea,  the  memorandum  cannot  be 
said  to  enter  Into  or  form  any  part  of  Uie 
instrument  upon  which  it  is  indorsed  or  to 
which  it  is  attached;  consequently,  any 
diange  or  alteration  thereof  would  not  vary 
or  affect  the  legal  import  of  the  instrument. 

The  history  of  the  case  at  bar,  as  dis- 
closed by  the  facts  averred'  in  the  indict- 
ment, shows  that  the  method  of  doing  huai- 
nees  in  respect  to  the  storage  of  wheat  in 
the  elevator  of  the  railroad  company  at  An- 
gola was  simply  as  follows :  When  the  own- 
er of  wheat  brought  such  grain  for  stora^ 
in  said  elevator,  it  was  weighed  by  one  Mil- 
ler, who,  after  weighing  it,  would  give  to 
the  owner  or  seller  a  slip  or  check,  which 
stated  the  number  of  pounds  of  wheat,  name 
of  the  seller,  and  the  name  of  the  buyer 
to  whose  account  the  wheat  was  to  be  stored, 
with  the  figures  "No.  2  red"  or  "No.  3  red," 
the  latter  indicating  only  the  judgment  of 
said  weigher  in  respect  to  the  quality  or 
grade  of  the  wheat.  The  seller  or  ovnen 
would  then  take  this  check  or  slip  to  the 
agent  of  the  railroad  company,  who  then 
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made  out  and  gave  to  him  the  railroad  com- 
pany's receipt  for  the  grain  delivered  for 
stornge,  stating  in  such  receipt  the  number 
of  pounds  of  wheat,  red  or  white,  received, 
and  to  whose  account  ior  transportation  the 
grain  had  been  received;  and  providing  fur- 
ther aa  to  the  duty  and  liability  of  the  rail- 
road company  in  the  transpc»-tation  and  de- 
livery of  such  grain;  ana  on  the  back  of 
euch  receipt  the  agent  would  write  "2  red" 
or  "3  red,"  as  the  case  might  be,  merely  to 
indicate  the  judgment  of  the  weigher  in  re- 
gard to  the  grade  of  the  wheat.  The  sole 
purpose  of  the  indorsem^t  of  "2  red"  or  "3 
red"  upon  the  receipt  was  to  enable  the  pur- 
chaser to  fix  the  market  price  at  Angola  of 
the  wheat  bo  stored.  It  appears  that  the 
rectipt  in  question  was  issued  by  the  rail- 
road company  to  appelleee,  and  the  memor- 
andum of  "3  red"  indorsed  thereon  in  ac- 
cordance with  the  method  above  stated,  and 
that  the  purpose  of  the  indoraeonent  was  to 
indicate  the  judgment  of  the  weigher  in  re- 
spect to  the  grade  of  the  wheat.  The  re- 
ceipt appears  to  be  complete  within  itself, 
aside  from  the  indorsement  thereou,  and 
makes  no  reference  whatever  to  the  memor- 
andum in  controversy,  and  the  latter  makes 
no  reference  to  the  receipt;  and,  unaided 
by  extrinsic  facts,  each  is  apparently  inde- 
pendent of  the  other  as  much  as  though  the 
term  "3  red"  had  been  written  on  a  separate 
piece  of  paper.  Standing  alone  and  unex- 
plained, the  terra  may  he  said  to  be  vague 
and  uncertain  in  regard  to  its  meaning  or 
purpose,  and  cannot,  as  it  stands,  unex- 
plained, be  read  into  or  CMistnied  as  b^ng 
a  part  of  the  receipt.  When  the  memoran- 
dum is  viewed  or  considered  in  the  light 
of  the  extrinsic  facts  set  out  in  the  indict- 
ment, it  becomes  evident  that  the  design 
thereof  was  to  serve  a  purpose  whoHy  dif- 
ferent from  the  main  object  of  the  receipt, 
which  related  to  the  storage  and  transpor- 


tation of  the  amount  of  wheat  received, 
while  the  purpose  or  object  of  the  tenn  ""S 
red"  related  to  the  price  to  be  paid  by  Pat- 
terson, the  purchaser,  to  appellee,  the  sell- 
er. The  memorandum,  so  ind(»-sed,  it  ap- 
pears, might,  at  the  option  of  such  buyer, 
be  aoceptra  by  him  as  evidence  of  the  jutig- 
ment  of  the  weigher  in  regard  to  the  gnat- 
of  the  wheat  As  a  etmsideration  of  tbe 
facta  disclosea  that  a  change  or  alteration 
of  the  memtn-andum  would  not,  under  the 
circumstances,  operate  to  vary  or  affect  the 
receipt  in  any  degree,  consequently  anj 
change  or  alteration  thereof  cannot  be  held 
to  be  a  forgery  of  the  receipt.  It  would 
seem  that  when  this  memOTandum  had  beoi 
exhibited  to  the  buyer  l>y  the  seller,  and  the 
former  bad  accepted  it  as  indicating  the 
grade  of  the  wheat  according  to  the  judg- 
ment of  the  weigher,  the  purpose  for  whidi 
it  was  designed  or  intended,  as  shown  \jj 
the  facts,  was  accomplished.  The  alleged 
alteration  of  the  memorandum,  as  previous- 
ly asserted,  did  not  operate  to  change  or 
vary  the  legal  effect  of  the  receipt;  therefore 
the'charge  made  in  the  indictmmt  that  the 
receipt  was  altered  and  forged  by  the  appel- 
lee was  not  sustained  under  the  facts,  and 
the  acUon  ot  the  court  in  quashing  both 
counts  of  the  indictment  was  right.  Possi- 
bly, as  insisted,  if  appellee  perpetrated  « 
fraud  upon  Patterson  by  means  of  the  false 
memorandum,  he  would  be  amenalile  to  the- 
provisions  of  the  criminal  statute  relating 
to  false  pretenses;  but  that  is  not  the  ques- 
tion presented.  Nather  is  the  questirai  as 
to  whether  the  m«norandum  itself,  what  ex- 
plained by  intrinsic  facts,  is  such  an  instm- 
ment  or  writing  upon  which  forgery  might 
be  predicated,  presented,  or  decided,  but  our 
decision  is  confined  to  the  particular  facts- 
set  out  in  the  indictm^t. 
Judgment  affirmed. 


GEORGIA  SUPREME  COURT. 


WESTERN    k    ATLANTIC  RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

George  D.  FERGUSON. 
(118  Ga.  708.) 

■1.  Tbe  dnty  -Impoaed  by  law  upon  mil 
veraona  to  exerclae  ordinary  care  to 
avoid  the  eonseqaences  of  another's  ne^ll- 
gence  does  not  arise  until  the  negligence  of 
■urb  other  Is  existing,  and  Is  either  apparent; 
or  tbe  circumstances  are  such  tbat  an  ordln- 

*Heai3iioteB  b;  Cobb,  J. 


arlly  prudent  person  wqald  have  reason  to  sp- 
prebend  Its  existence. 
:£.  Failure  to  exercise  ordinary  cmrt 
oa  the  part  of  tbe  person  injnred.  be- 
fore the  negligence  complained  of  Is  apparent 
or  should  have  been  reasonably  apprehended, 
will  not  preclude  a  recoverr,  bat  will  author- 
lee  the  ]urj  to  diminish  the  damages  In  pro 
portion  to  the  fault  attributable  to  the  per- 
son Injured. 

tl.  Tbe  evidence  antborlscd  the  verdict, 
and  the  discretion  of  the  trial  Judge  In  rsCni- 
Ing  a  new  trial  will  not  be  controlled. 

(Jul  J  17,  1901.) 


Note. — As  to  concurrent  duties  of  traveler 
and  railroad  company  at  railroad  crossing,  see 
note  to  F'letcher  v.  FItchburg  R.  Co.  (Mass.) 
8  L.  R.  A.  743. 

For  some  cases  In  this  series  as  to  the  doc- 
trine of  comparative  negligence,  see  State, 
Menger,  Prosecutor,  v.  Lauer  (N.  J.  L.)  20  L. 
B.  A.  61 ;  Cicero  9c  P.  Street  R.  Co.  v.  Helxner 
(III.)  31  L.  U.  A.  831 ;  and  Teseh  v.  Mtlwankee 
Electric  R.  A  Light  Co.  (Wis.)  53  L.  R.  A.  618. 

As  to  last  clear  chance  1q  ucvllgence  cases, 
64L.  R.  A. 


see  Smith  v.  Norfolk  &  S.  B.  Co.  (N.  C.)  211  h. 
R.  A.  287 ;  Pickett  T.  Wilmington  &  W.  R.  C»- 
(N.  C.)  SO  L.  R.  A.  2S7 ;  and  Thompson  v.-  Salt 
Lake  Rapid  Transit  Co.  (Ctah)  40  L.  B.  A. 
172. 

As  to  contributory  negligence  of  person  at 
railroad  crossing,  see  Freeman  v.  Doluth.  S.  S. 
ft  A.  R.  Co.  (Mich.)  S  L.  R.  A.  694;  Feenej 
T.  Long  Island  R.  Co.  (N.  T.)  5  L.  R.  A.  S44: 
Dean  v.  I'ennsylvania  R.  Co.  (Pa.)  6  L.  R.  A. 
143 ;  ClnclDoatl,  I.  St.  L.  &  C.  B.  Co.  t.  Howard 
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ERROR  to  the  Superior  Court  for  Whit- 
field County  to  review  a  judgm^at  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleg^ 
to  have  been  caused  by  defendant's  n^Ii- 
gence.  Affirmed. 

The  facta  are  stated  in  the  opinion. 
SlessTS.  Payne  Mc  Tre,  R.  J.  MoCamr, 
and  J.  MoCamr  for  plaintiff  in  error. 

Hetara.  HoIm  Smith  and  B.  C.  Pee- 
ple%  for  defendant  in  error: 

Want  of  fH^inaiy  care  on  the  part  of  the 
plaintiff,  under  all  the  circumatances,  at 
common  law,  was  a  question  of  fact  for  the 
jury. 

Ot-and  Trunk  B.  Co.  v.  Ives,  144  U.  S. 
408,  36  L.  ed.  485,  12  Sup.  Ct.  Rep.  679; 
Klotn  V.  Winona  di  Bt.  P.  R.  Co.  68  Minn. 
341,  71  N.  W.  260;  i>enn<yli»mia  Co.  v.  £^ 
htt,  132  m.  054.  24  N.  E.  560;  Clevetand, 
0.  G.  d  /.  R.  Co.  V.  Han-ington,  131  Ind.  426, 
30  N.  E.  37;  Ferguson  v.  Wisconsin  C.  R. 
Co.  63  Wis.  145,  23  N.  W.  123;  Jones  v. 
Ea^t  Tennessee,  V.  <£  0.  R.  Co.  128  U.  8. 
445,  32  L.  ed.  479,  9  Sup.  Ct.  Rep.  118; 
Pittsburg,  C.  C.  &  Bt.  L.  R.  Co.  v.  Lewis, 
18  Ky.  L.  Rep.  967,  38  S.  W.  482;  Wabash 
B.  Co.  Smith,  162  111.  683,  44  N.  E.  856; 
Louisville  d  N.  R.  Co.  t.  Krey,  16  Ky.  L. 
Rep.  7U7,  29  S.  W.  860;  Cleveland,  0.  d  0. 
R.  Co.  V.  Crawford,  24  Ohio  St.  631,  16  Am. 
Rep.  033. 

failure  to  look  and  listen  does  not  con- 
stitute negligence  as  a  matter  of  law,  but  is 
a  fact  to  be  considered  by  the  jury  in  con- 
nection with  the  other  facta  in  determining 
the  questimi  of  negligence.. 

Richmond  d  D.  R.  Co.  v.  Jfovsard,  79  Ga. 
63,  3  S.  E.  426;  Metropolitan  Street  R.  Co. 
T.  Johnson,  90  Oa.  504,  16  8.  K.  49;  Smith 
V.  Savannah,  F.  d  W.  R.  Co.  84  Ga.  706,  U 
S.  E.  455;  BroyUa  T.  Priaock,  97  Oa.  648, 
25  S.  E.  389. 

There  was  evidence  to  show  that  the  de- 
fendant was  negligent  after  the  exposure  of 
the  plaintiff  was  discovered.  This  would 
render  it  liable  Ind^ndent  of  the  claim  of 
negligence  o«i  the  part  of  tho  plaintiff. 

Inland  d  8.  Coasting  Co.  t.  Tolson,  130  U. 
S.  658,  35  L.  ed.  272,  11  Sup.  Ct.  B!ep.  653. 

Even  want  of  ordinary  care  1^  tiie  plain- 
tiff, unless  this  lack  of  care  was  exercised 
in  a  failure  to  avoid  the  negligence  of  the 
defendnnt,  would  not  defeat  a  recovery. 

Johnson  V.  Macon  d  W.  R.  Co.  38  Ga. 
432;  Americus,  P.  d  L.  R.  Co.  v.  Lwskie,  87 
Ga.  6,  13  S.  E.  105;  Briinswicfc  d  W.  R.  Go. 
V.  Gibson,  97  Ga.  497,  25  S.  E.  484;  Comer 
V.  Barficld,  102  Ga.  48S,  31  8.  E.  80;  ifaoon 
d  I.  Street  R.  Co,  r.  Holmes,  103  Ga.  666, 
30  S.  E.  663. 


Gobb,  J.,  delivered  the  opinion  ol  tha 

court: 

Ferguson  sued  the  railroad  company  for 
damages  alleged  to  have  resulted  from  per- 
sonal  injuries  received  by  him  on  account  of 
the  negli^nt  operation  of  one  of  the  defend- 
ant's trains.  The  plaintiff  reco%'ered  a  ver- 
dict, and  the  defendant's  motion  for  a  new 
trial,  based  on  Uie  general  grounds  only^ 
having  been  overruled,  it  excepted. 

The  evidence  introduoed  in  oehalf  of  the^ 
plaintiff  made  substantially  the  following 
case:  On  October  7,  1899,  plaintiff  wa» 
struck  and  injured  by  one  of  the  defendant's 
trains.  On  the  date  named  the  plaintiff  de- 
sired to  take  this  train  for  Atlanta,  which 
was  due  at  Dalton  at  7:10  in  the  morning; 
plaintiff  knowing  that  the  train  was  due  to 
arrive  at  that  time.  A  diort  time  before 
the  train  was  due,  plaintiff  came  out  of  a 
barber  shop,  and  started  to  walk  obliquely 
along  a  footpath  towards  the  depot  to  take 
the  train.  It  was  raining  slightly,  and 
plaintiff  was  carrying  a  raised  umbrella  over 
his  head.  There  was  a  side  track  along  by 
the  aide  of  the  defendant's  freight  depot,  be- 
tween the  barber  shw  and  the  main  track, 
and  extending  a  few  feet  beyond  the  freight 
depot.  It  was  neceasary  to  cross  the  main 
track  in  order  to  reach  the  passenger  depot, 
and  plaintiff  intended  crossing  the  main 
track  lower  down  than  the  end  of  the  side 
track  beyond  the  freight  depot.  Walking 
in  an  oblique  direction,  plaintiff's  face  was 
in  a  direction  diagonally  across  the  track, 
and  his  side  was  towards  a  train  which 
would  approach  from  the  north.  There 
were  some  freight  cars  on  the  side  track. 
When  plaintiff  reached  a  point  10  or  12 
feet  beyond  these  cars,  from  which  he  could 
see  150  to  200  feet  up  the  main  track,  he 
looked  up  the  track,  and  saw  no  train  ap- 
proaching. His  watch  indicated  that  it 
would  be  four  minutes  before  the  train  was 
due,  though  plaintiff  was  unable  to  say 
whether  the  engines  had  the  same  time  that 
he  had.  After  lotting  up  the  main  line, 
and  seeing  no  train  approaching,  plaintiff 
walked  casually  along  towards  the  main 
track,  at  the  rate  of  2^  to  3  miles  an  hour, 
8  or  10  steps,  or  about  30  feet,  and,  witiiout 
looking  further  to  see  if  a  train  was  ap- 
proaching, stepped  upon  the  main  track  at 
a  place  where  it  was  usiuil  and  customary 
for  foot  passengers  to  cross,  and  was  struck 
by  the  train,  which  had  run  150  to  200  feet 
while  plaintiff  walked  30.  There  was  an 
ordinance  of  the  city  of  Dalton  prohibiting 
the  running  at  trains  at  the  place  whore  the 
plaintiff  was  struck  at  a  greater  speed  than 
4  miles  an  hour,  and  the  train  which  struck 


<lDd.}  8  L.  R.  A.  583;  Phillips  V.  Utlwaokee 
ft  N.  IL  Co.  (Wis.)  9  L.  R.  A.  B21 ;  Btate  wc  of 
Dyrenfurth  v.  Baltimore  ft  O.  R.  Co.  (Md.)  11 
L.  R.  A.  442 :  LoulBTllIe  ft  N.  B.  Co.  V.  Webb 
(Ala.)  11  L.  U.  A.  674  ;  Lyman  v.  Boston  ft  U. 
R.  Co.  <N.  U.)  11  L.  R.  A.  364;  Bast  Tennessee. 
V.  ft  O.  R.  Co.  V.  Markens  (Ga.)  14  L.  R.  A. 
281:  Gratiot  v.  Hlssourl  P.  R.  Co.  (Mo.)  16 
L.  R.  A.  180;  Hendrlckson  v.  Great  Northern 
R.  Co.  (Minn.)  16  L.  B,  A.  261 ;  Butcher  v.  West 
Virginia  ft  P.  R.  Co.  (W.  Va.)  18  L.  R.  A.  619 ; 

54L.  R.  A. 


Tan  Auken  v.  Chicago  ft  W.  M.  R.  Co.  (HIch.) 
22  li.  R.  A.  SS :  Chicago  ft  N.  W.  R.  Co.  v.  Prei- 
cott  rC.  C.  App.  8tb  C.)  28  L.  R.  A  654 ;  Ford 
T.  Clilcaeo,  R.  1.  ft  P.  R.  Co.  (Iowa)  24  L.  R.  A. 
657;  Gulf,  C.  ft  8.  F.  R.  Co.  t.  Shleder  (T^.) 
28  L.  R.  A.  538;  Howe  v.  Ulnneapolls,  St.  P. 
ft  S.  S.  U.  R.  Co.  (Minn.)  80  L.  R.  A.  684; 
BettH  T.  Lehigh  Valley  R.  Co.  (Pa.)  45  L.  R.  A. 
261 :  Woehrle  v.  Minnesota  Transfer  R,  Co. 
(Minn.)  62  L.  R.  A.  348;  and  Illinois  C.  B.  Co^ 
'  V.  UcI.eod  (Miss.)  62  U  R.  A.  954. 
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the  plaintiff  was  running  at  a  speed  greatly 
in  excess  of  that  limit.  Had  the  train  been 
run  at  4  miles  an  hour,  the  plaintiff  could 
have  {gotten  safely  across  the  track  before 
the  train  reached  the  point  where  he  was 
injured.  Plaintiff  was  given  no  warning  of 
any  kind  of  the  approach  of  the  train. 

In  the  case  of  Amerioua,  P.  A  L.  R.  Co. 
V.  Luckie,  87  Ga.  7,  13  8.  E.  105,  Mr.  Jus- 
tice Lumpkin  used  thefc^lowing  language: 
"It  seems  to  be  the  dear  meaning  of  our  law 
that  the  plaintiff  can  never  recover  in  an  ac- 
tion for  personal  injuries,  no  matter  what 
the  negligence  of  the  defendant  may  be, 
short  of  actual  wantonness,  when  the  proof 
shows  he  could,  by  cH-dinary  care,  after  the 
neeligence  of  the  defendant  began  or  was  ex- 
isting, have  avoided  the  oonsMiuencea  to  him- 
self of  that  negligfflce."  This  language  can 
convqr  no  other  impression  than  that,  in 
cases  of  the  character  referred  to,  the  duty 
on  the  part  of  the  plaintiff  to  use  ordinary 
care  for  his  protection  against  the  conse- 
quences of  the  defendant's  negligence  does 
not  arise  "until  after  the  negligence  began 
or  was  existing."  The  ruling  in  the  Luckie 
Cage  was  approved  in  terms  in  the  cose  of 
Bntnncick  A  W.  R.  Co.  v.  Oibaon,  97  Ga. 
407,  25  8.  £.  484,  where  Mr.  Chi^  Justice 
Simmons  used  the  ezprosion  above  referred 
to,  saying  that  "the  nlaintiff  in  an  action 
against  a  railroad  company  for  personal  in- 
juries cannot  recover,  even  though  the  com- 
pany may  have  been  negligent,  if,  after  the 
negligence  of  the  defendant  bwan  or  was  ex- 
isting, the  person  injured  could,  by  ordinary 
care,  have  avoided  the  consequences  to  him-' 
eelf  of  that  negligencei"  In  the  case  of  Cen- 
tral R.  d  Bkg.  Go.  v.  Atta>u:av,  90  Ga.  661, 
16  S.  E.  9S8,  the  present  chief  justice  used 
the  following  language;  "The  rule  which 
requires  one  to  avoid  the  consequmces  of  an- 
other's negligence  does  not  apply  until  he 
sees  the  danger,  or  has  reascm  to  apprehend 
it."  In  the  case  ot  Comer  v.  Barfield,  102 
Ga.  480,  31  S.  E.  SO.  Mr.  Justice  Fish  says, 
in  substance,  that  if  one  who  was  injured 
by  the  negligence  of  another  used  proper 
diligence,  as  soon  as  his  peril  was  apparent, 
to  avert  the  catastrophe,  it  could  not  be  said 
that  by  ordinary  care  he  might  have  avoided 
the  ocmsequences  of  the  other's  n^ligenee. 
Tn  Uaeon  A  I.  8.  Street  R.  Co.  r.  Holmea, 
103  Ga.  655t,  80  S.  E.  665,  Mr.  Justice  Lewis 
says:  "A  party  cannot  be  charged  with  the 
duty  of  using  any  degree  of  care  or  diligence 
to  avoid  the  negligence  of  a  wronf^doer  until 
he  has  reason  to  apprehend  the  ^istenoe  of 
such  negligence.  N'o  one  can  be  expected  to 
guard  against  what  he  does  not  see  and  can- 
not for^elK  The  rule,  therefore,  which  re- 
quires one  to  exercise  ordinaiy  care  and  dili- 
gence to  avoid  the  consequences  of  another's 
negligence  necessarily  applies  to  a  case 
where  there  is  opportunity  of  exercising  this 
diligence  after  the  n^Iigence  has  begun  and 
has  beeonie  apparent."  From  the  expres- 
sions used  and  the  rulings  made  in  the  cases 
cited. — and  there  are  many  others  where 
similar  expressions  are  used  and  similar  rul- 
ings made.— -the  rule  of  force  with  reference 
to  the  subject  xaadsx  invesUgaUon  Mcms  to 
ML.  R.  A. 


be  well  settled,  and  may  be  thus  stated: 
The  dut^  imposed  by  law  upcm  all  persons 
to  exercise  ordinary  care  to  avoid  the  conae- 
quencea  of  another's  negligence  does  not 
arise  until  the  negligence  of  such  other  is 
listing,  and  is  eith^  apparent,  or  the  cir- 
cumstances are  such  that  an  wdinarily  pru- 
dent person  would  have  reason  to  apprehend 
its  radstenc&  In  such  cases,  and  in  such 
cases  only,  does  the  failure  to  exercise  ordi- 
nary care  to  escape  the  consequences  of  neg- 
ligence entirely  defeat  a  recovery.  In  other 
cases  (that  is,  where  the  person  injured  by 
the  negligence  of  another  is  at  fault  himself, 
in  that  he  did  not,  before  the  negligence  of 
the  other  became  apparent,  or  before  the  time 
arrived  when,  as  en  ordinarily  prudent  wr- 
son,  it  should  have  appeared  to  him  uiai 
there  was  reason  to  apprehend  its  Griatenec^ 
observe  that  amount  of  care  and  diligence 
which  would  be  exercised  under  like  circum- 
stances by  an  ordinarily  prudent  person) 
such  fault  or  failure  to  exercise  due  care  and 
diligence  at  such  a  time  would  not  entirely 
preclude  a  recovery,  but  would  authM-ize  the 
jury  to  diminish  the  damages  "in  prtmcMlicHi 
to  the  amount  of  d^ault  attributable  to^ 
the  person  injured.  Comer  v.  Barfield,  103 
Ga.  489,  31  8.  E.  90;  Macon  A  I.  8.  Street  R. 
Co.  V.  Holmes,  103  Ga.  658,  30  S.  E.  565; 
Macon  A  W.  R.  Co.  v.  Johnson,  38  Ga.  409. 
In  some  jurisdictions  the  mere  failure  to 
stop,  look,  and  listen  by  one  who  Is  about  to 
cross  a  railroad  track  is  n^ligence  per  «e/ 
and  this  is  true  notwithstaiiding  Uiat  at  the 
place  where  the  person  waa  about  to  cross 
there  Is  imposed  upcm  the  railroad  company, 
b^  statute  or  otherwise,  the  daty  of  giviiu; 
signals  as  to  the  approach  of  trains  to  such 
places.  In  other  jurisdictions  it  is  held  that 
the  mere  failure  to  stop,  look,  and  listen 
will  not  amount  to  negligence  per  te,  but 
the  question  whether  it  is  su<A  negligence  aa 
will  defeat  a  recovery  is  one  of  fact,  to  be 
determined  by  a  jury,  after  taking  into  eon- 
sideration  all  of  the  circumstances  of  the 
case.  2  Am.  &  Eng.  Enc.  Law.  pp.  429  ef 
eeq.  Even  in  the  jurisdictions  last  referred 
to — among  them  being  our  own  state — the 
rule  is  settled  that  one  about  to  cross  a  rail- 
road trade  must  use  his  senses  in  the  wsy 
that  an  ordinarily  prudent  [wrson  would 
under  similar  circumstances  use  them,  in 
order  to  determine  whether  it  would  be  aafe 
to  cross  at  that  time  and  place;  and  this  is 
true  notwithstanding  the  company  may  be 
by  law  required  to  f^ve  signals,  slacken 
speed,  or  do  such  other  acts  as  would,  if 
faithfully  performed,  render  improbable,  if 
not  impossible,  injury  to  anyone  crossing 
the  track.  At  common  law,  if  the  negli- 
gence of  the  plaintiff  contributed  to  the  in- 
jury, he  could  not  reeo^.  This  doctrine 
referred  to  usually  as  that  of  "contributory 
negligence"  is  not  the  law  of  this  state;  but 
the  doctrine  referred  to  often  as  that  of 
"comparative  negligence"  is  the  rule  ot 
force  here.  This  rule  authorizes  a  recovery 
by  the  plaintiff,  although  he  was  at  fnnlt, 
provided  he  was  injured  under  cirrnmstaD- 
ces  where,  by  the  exerdae  of  ordinary  care 
OB  his  party  he  could  aot  have  avoided  the 
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commuences  of  the  d^endant's  negligence. 
See  Civil  Code,  9S  2322,  3830.  If  tlie  plain- 
tiff knows  uf  the  defendant's  negligence,  and 
fails  to  exercise  that  degree  of  care  and  cau- 
tion which  an  ordinarily  prudent  man 
would  exercise  under  similar  circumstances 
to  pievent  an  injury  which  will  result  from 
such  negligence,  it  is  wetl  settled  that  he 
cannot  recover.  Bee  Heorgia  R.  d  Bkg.  Co. 
T.  AVely.  6tf  Ga.  fi44;  Ceatrul  R.  Co.  v.  Bar- 
rxa,  76  (Ja.  C08;  AmeHcua,  &  L.  R.  Co.  v. 
Luckie,  87  Ga.  fi,  13  S.  E.  105;  Briscoe  v. 
Southern  R.  Co.  103  Ga.  224,  227,  28  S.  E. 
638;  Central  R.  Co.  v.  Dorsey,  lOO  Ga.  820, 
82S,  32  S.  E.  873;  Hopkina  v.  Southern  R. 
Co.  110  Qa.  85.  88,  35  S.  E.  307. 

If  the  negligence  of  the  defaulant  \ras 
esJating  at  the  time  that  plaintiff  was  hurt, 
and  he,  in  tlie  exercise  of  that  d^ee  of  care 
and  caution  which  an  ordinarily  prudent 
person  would  exercise  under  similar  circum- 
stances, could  have  discovered  the  defend- 
ant's  negligence,  and  when  discovered  could, 
by  the  exercise  of  a  like  degree  of  care,  have 
avoided  the  same,  then  he  cannot  recover. 
See  Atlanta  &  W.  P.  R.  Co.  v.  Loftin,  86  Oa. 
43.  45.  12  S.  E.  186;  Amerioua,  P.  A  L.  R. 
Co.  V.  Luckie,  87  Ga.  6,  13  S.  E.  105 ;  Bruna- 
ttWs  <£  W.  R.  Co.  V.  Oibaon,  97  Ga.  489,  497, 
25  S.  R.  485 ;  Cain  v.  Macon  Conaol.  Street 
R.  Co.  07  Ga,  298,  22  S.  E.  918;  Weatem  A 
4.  R.  Co.  V.  Bradford,  113  Ga.  276,  38  8.  E. 
823.  If  at  the  time  of  the  injury  an  ordi- 
narily  prudent  person,  in  the  exercise  of 
that  degree  of  care  and  caution  which  sudi 
a  person  generally  uses,  would  have  reasona- 
bly apprehended  that  the  defendant  might 
be  negligent  at  the  time  when  and  place 
where  the  injury  occurred,  and,  so  appre- 
hending the  probability  of  the  existence  of 
such  negligence,  could  have  taken  steps  to 
have  prevented  the  injury,  then  the  person 
injured  cannot  recover,  if  he  failed  to  exer- 
cise that  degiee  of  care  and  caution  usually 
exercised  by  an  ordinarily  prudent  person  to 
ascertain  whether  the  negligence  which 
might  have  been  reasonably  apprehended 
really  existed.  See  Weatem  d  .4.  R.  Co.  T. 
Bloomingdalc,  74  Ga.  604,  611;  Smith  T. 
Central  B.  d-  Bkg.  Co.  82  6a.  801,  10  S.  B. 
Ill;  ./cnktna  v.  Central  R.  d  Bkg.  Co.  89 
Ga.  756,  15  K  K.  655;  Cmtral  R.  d  Bkg.  Co. 
T.  Altanc'^,  DO  Oa.  667,  661,  16  8.  E.  9S6; 
Uaeon  d  1. 8.  Street  R.  Co.  t.  Holmea,  103  Oa. 
656,  30  S.  E.  563;  lAoyd  t.  City  d  Suhnrhan 
R.  Co.  110  Ga.  167.  35  S.  E.  170.  If  there 
is  anything  present  at  the  time  and  place  of 
the  injury  which  would  cause  an  ordinarily 
prudent  person  to  reasonably  apprehend  the 
probability,  even  if  not  the  possibility,  of 
danger  to  him  in  doing  an  act  which  he  is 
about  to  perform,  then  he  must  take  such 
steps  as  an  ordinarily  prudent  person  would 
take  to  ascertain  whether  such  danga*  ex- 
ists, as  well  as  to  avoid  the  (.onsequences  of 
the  same  after  its  existence  is  ascertained; 
and  if  he  fails  to  do  this,  and  is  injured,  he 
will  not  be  allowed  to  recover,  ft  taking 
proper  precautions  he  could  have  avoided 
the  consequences  of  Uie  n^Iigence  of  the 
person  inflicting  tiie  injury.  A  railroad 
trade  Is  a  place  of  dangra",  and  one  who  goes 
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thereon  is  bound  to  know  that  he  is  going  in- 
to a  place  where  he  is  subject  to  the  dangers 
incident  to  the  operation  of  trains  upon  that 
track.  See,  in  this  connection.  Comer  v. 
Shaw,  98  Ga.  545,  36  8.  E.  733;  Lloyd  v. 
City  d  Suburban  R.  Co.  110  Ga.  167,  35  S. 
E.  170.  This  is  true  without  regard  to  the 
plate  where  the  track  is,-— whetlio*  in  the 
country,  where  pedestrians  are  not  expected 
to  be,  or  at  a  public  road  crossing,  w  at  a 
street  crossing,  or  at  the  stations  and  de- 
pots of  railroad  companies,  wheie  persons 
are  expected  and  invited  to  be  present.  No 
matter  where  the  track  is  located,  any  per- 
son who  goes  upon  the  same  is  bound  to 
know  that  he  is  going  upon  a  place  where 
his  presence  would  be  attended  witji  more 
en*  less  danger.  What  ^ould  or  would  not 
amount  to  negligence  in  the  manner  in 
which  a  person  entered  upon  a  railroad 
track  would  depend  to  a  large  extent  upon 
the  peculiar  location  of  the  plare  at  which 
he  went  upon  the  track.  An  ordinarily  pru- 
dent person  in  the  possession  of  all  his  fac- 
ulties would  not  attempt  to  cross  a  railroad 
trajck  at  any  place  without  using  at  least  his 
sense  of  sight,  if  noi  that  of  hearing,  to  de- 
termine whether  at  the  time  and  place  he 
was  about  to  cross  the  same  there  were  pres- 
ent any  of  those  dangers  which  a  person  of 
ordinary  intelligence  would  reasonably  ap- 
prehend. In  Central  R  d  Bkg.  Co.  v. 
Smith,  78  Ga.  700,  3  S.  E.  399,  it  was,  in 
effect,  held  that  one  is  not  bound  to  antici- 
pato  negligence  when  the  law  commands 
diligence  for  his  protection  at  the  hands  of 
another,  Mr.  Chief  Justice  Bleckley,  in  the 
opinion  in  that  case,  saying:  ''If  he  [the 
plaintiff]  had  been  on  the  crossing,  or  at 
any  place  he  was  by  right  entitled  to  be,  he 
would  have  been  warranted  in  assuming 
that  the  whole  world  would  be  diligent  in  re- 
spect vo  him  and  his  safety."  We  do  not 
underftznd  this  rule  to  mean  that  it  is  an 
act  of  ordinary  prudence  for  a  person  to  go 
blindly  into  a  place  which  may  or  may  not 
be  dangerous,  simply  because  the  law  has 
otnnmanded  those  in  charge  of  such  place  to 
do  certain  things,  which,  if  faithfully  per- 
formed, would  render  improbable,  if  not  im- 
possible, injury  to  anyone  at  that  place. 
Ordinary  care  would  itself  require  the  use 
of  the  fenaen  to  ascertoin  whether  there  was 
at  the  particular  time  any  danger  in  going 
into  the  place.  An  ordinarily  prudent  per- 
son would  necessarily  apprehend  the  possi- 
bility of  danger,  and  would  always  act  on 
such  apprehension,  and  use  his  senses  to  de- 
termine whether  or  not  it  was  safe  to  go  in- 
to the  place  at  the  time  that  he  was  sujcing 
to  enter  the  same. 

Applying  tlie  principles  above  referred  to 
to  the  facts  of  the  present  case,  we  find  that 
the  plaintiff  was  about  to  cross  a  railroad 
track  at  a  place  where  he  was  entitled  to 
cros!<;  that  he  knew  that  it  was  near  the 
time  for  a  train  to  approach ;  that  he  looked 
tip  the  track  in  the  direction  from  which 
the  train  was  expected,  and  saw  no  train 
aproaching;  that  he  could  see  such  a  dis- 
tance along  the  track  that  it  would  be  im- 
possible for  A  train,  ii  running  within  the 
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liinit  of  speed  prescribed  by  the  ordinaoce 
»{  the  city  in  which  Uie  track  was  located, 
to  reach  Uie  place  at  which  the  plaintiff  ia- 
tended  to  cross  the  track  before  tbe  plaintiff 
reached  that  point;  that,  acting  upon  the 
assumption  that  the  train  would  approach 
in  the  manner  prescribed  by  the  ordioance, 
he  walked  a  very  ahort  distance,  being  occu- 
pied only  a  f ew  momentB  in  dmng  bo,  and, 
without  looking  again  to  see  if  the  train  was 
approaching,  stepped  upon  the  track,  and 
was  struck  by  a  train  running  at  a  high  rate 
of  speed.  While  there  was  a  conflict  in  the 
evidence  on  some  points,  there  was  evidence 
from  which  tlie  jury  could  find  the  facts  to 
be  as  above  stated,  and  we  must  deal  with 
the  case  in  its  most  favorable  light  for  the 
plaintiff.  It  was  the  duty  of  the  plaintiff, 
before  he  attempted  to  cross  the  railroad 
track,  to  at  least  use  his  senses  to  determine 
whether  there  was  any  danger  in  such  act. 
He  complied  with  this  duty,  and  hia  circum- 
stances wei'e  such  that  if  the  employees  in 
charge  of  Uie  train  had  operated  it  as  they 
should  have  done,  in  conformity  to  tbe  city 
ordinance,  injury  to  him  at  the  time  and 
place  that  he  stepped  upon  the  track  was  an 
impossibility.  After  having  looked  up  the 
track,  and  being  able  to  see  the  distance  that 
he  said  he  could  see,  the  plaintiff  (there  be- 
ing no  evidence  showing  that  he  had  any 
reason  to  anticipate  the  contrary)  had  a 
right  to  assume  that  the  persons  in  charge 
of  the  train  would  not  violate  the  city  ordi- 
nance regulating  the  rate  of  speed;  and,  in 
acting  upcMi  this  assumption,  it  would  seem 
that  he  was  not  guilty  of  negligence  when 
he  stepped  upon  the  track.  Bu^  even  if  it 
cannot  be  said  that  he  was  entirely  free 
from  fault,  neither  can  it  be  said  that  he 
failed  entirely  to  exercise  the  care  and  pru- 
dence which  an  ordinarily  prudent  person 
would  exercise  for  his  own  protection  under 
similar  circnmstanoes. 

There  was  no  error  of  law  complained  of, 
and  the  verdict  in  the  plaintiff's  favor  has 
met  with  the  approval  of  the  trial  judge, 
and  we  cannot  say  that  it  is  entirely  unsup- 
ported by  evidence.  For  this  reason,  we 
will  not  interfere  with  the  discretion  of  the 
trial  judge  in  refusing  to  grant  a  new  trial. 
'   Judgment  affirmed. 

All  the  Justices  concur. 
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*X.    Pnblle  propertr  wltlila  tbe  m«ftn- 
iDir  of  tliat  elAWse  of  tbe  CoHetltution 

•neadnotes  by  Cobb,  J, 

NoTB. — ^Ai  to  wbat  Is  public  property  within 
the  meaning  of  an  exemption  from  taxation, 
see.  Id  this  series.  People  e«  rel.  New  York  v. 
Brooklyn  (N.  Y.)  2  L.  R.  A.  14S,  and  note; 
Auditor  General  t.  University  of  UJchlgan 
64  K  R  A. 


which  authorizes  the  general  assembly  to 
exempt  from  taxation  "all  public  property" 
embraces  only  such  property  as  ti  owned  by 
the  state  or  some  political  division  tfaereot, 
and  title  to  which  ts  vested  directly  in  the 
state  or  one  of  Its  subordinate  political  di- 
visions, or  In  some  person  holding  exclostTClj 
for  the  beneSt  of  tbe  state  or  a  subordlnats 
public  corporation. 
X.  It  follow*  from  the  ralliiK  atateA  l» 
the  preceding  note  that  that  portion  of 
the  act  of  the  general  assemblj  approved 
October  13,  1886,  and  now  embodied  in  PoL 
Code,  S  1156,  which  declares  that  each  armory 
"owned"  and  occupied  by  any  command  of 
tbe  volunteer  military  forces  of  tbe  state 
"shall  be,  to  all  intents  and  porpoaes.  public 
property,  .  .  .  and  as  such  public  prop- 
erty .  .  .  shall  be  exempt  from  any 
taxation,  state,  county,  or  municipal,"  Is  In 
violation  of  the  Constitution,  and  therefor* 
null  and  void. 

(July  10,  1901.) 

ERROR  to  the  Superior  Court  fM-  Fulton 
County  to  review  a  judgment  in  favcw 
of  defendant  in  an  action  brought  to  enjoin 
the  asaessmnit  of  taxes  against  prtqiert^ 
owned  by  plaintiff  in  alleged  vi(^ati<Mi  of  a 
statutory  exemption.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Junes  F.  O'Neill  for  plaintiff  in  er- 
ror. 

Messrs.  James  "L.  Mayson  and  W.  P. 
Hill,  for  defendant  in  error: 

Taxation  is  the  rule,  and  ex^ption  from 
taxation  the  exception. 

Mundy  v.  Van  Hooac,  104  Ga.  29S.  30  S. 
E.  783;  1  Burroughs,  Taxn.  S  70;  Cool^, 
Taxn.  204;  Athens  City  Waterworka  Co.  v. 
Athens,  74  Ga.  413. 

Exemption,  being  the  exception  to  the 
general  rule,  is  not  favored;  but  every  ex- 
ception to  he  valid  must  be  expressed  in 
clear  and  unambiguous  terms,  and  when 
found  to  exist  the  enactment  by  which  it  is 
given  will  not  be  enlarged  by  conatruction, 
but,  on  the  contrary,  will  be  strictly  con- 
strued. 

Cooley,  Taxn.  204,  205;  Atlanta  Street  R. 
Co.  V.  Atlanta,  66  Ga.  104. 

Under  the  Constitution  of  this  state,  no 
property,  exc^t  that  specifically  mentioned 
therein,  can  be  exempted  from  taxation. 

Atkena  City  Watencorka  Co.  v.  Athau, 
74  Ga.  41.S;  8t.  Mark'a  Chvroh  v.  Brama- 
wide,  78  Oa.  Ml,  3  S.  B.  661;  Riehmoiii 
County  Academy  v.  Bohler,  80  Ga.  ISO,  7 
S.  E.  633. 

The  act  declaring  armories  public  prop* 
erty  and  exempting  them  frcMn  taxation  was 
clearly  unconstitutional. 

The  legislature  cannot  declare  that  pub- 
lic property  which  is  not  public  properly. 

Mundy  V.  Fan  Hoose,  104  Ga.  299,  30  S. 
E.  783;  Riehmoind  County  Aeademy  v.  Boh- 
ler, 80  Ga.  169,  7  S.  E.  633. 

If  in  p(rint  of  fact  the  incOTporation  an- 
thorized      the  act  is  not  a  eorporati<»  for 

(Micb.)  10  L.  a.  A.  876.  and  note;  State  e»  rtL 
Realty  Co.  v.  Cooler  (Ulnn.^  2B  L.  R.  A.  TT7: 
Owensboro  v.  Com.  es  rel.  Stone  (Ky.)  44 
R,  A.  202 ;  and  Newport  v.  Cool  (Ky.)  48  L. 
K.  A.  518. 
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benevoleni  purposes,  the  declu-ation  of  the 

d^^Iature  that  it  is  a  benevolent  corpora* 
•tion  does  not  make  it  so. 

State  ew  rel.  Rickey  v.  McOrath,  05  Mo. 

197.  8  S.  W.  425;  Little  Rock  d  Ft.  8.  R. 
■Co.  V.  Wortlien,  120  U.  8.  07,  30  li.  ed.  588, 

7  Sup.  Ct.  Rep.  460;  Traak  T.  Maffuire,  18 

Wall.  301.  21  L.  ed.  938. 

The  exemptiim  must  be  express.  The 
.mentioning  of  some  excludes  others. 

Athena  City  Watertoorka  Co.  v.  Athena, 
-74  Ga.  413;  8t.  Mark'a  Church  v.  Bruns- 

tcick,  78  Ga.  641,  3  S.  E.  531;  Smith  v. 

Americus,  80  Ga.  810,  15  S.  E.  752;  People 

V.  h'ddy,  43  Cal.  331,  13  Am.  Rep.  143;  Jack 

V.  Weiennctt,  115  111.  105,  56  Am.  Rep.  120, 
-3  N.  K  445. 

Cobb,  J.,  delivered  the  opimon  of  the 
•court: 

On  October  13,  1885,  an  act  was  approved 
'wbicb  declared:  "P^ach  armory  owned  and 
-occupied  by  any  command  of  said  volunteer 
forces  shall  be,  to  all  intents  and  purposes, 
public  property — that  is  to  say,  the  state 
shall  have  the  right  to  use  the  same  for  pub- 
lic purposes  of  a  military  character,  to 
•quart«r  tro(^  therein  in  Umes  of  mergency, 
to  be  judged  of  by  the  c<»nmander-in-cbief, 
■and  to  otherwise  use  the  same  for  military 
purposes,  such  use,  however,  to  be  conaiatent 
with  the  occupation  of  the  same  by  said 
-command  holding  the  legal  title  thereto,  and 
so  as  not  to  oust  the  said  command  there- 
from, and  as  such  public  prt^erty,  each  said 
■armory,  and  the  land  upon  whiim  it  is  situ- 
ated while  it  is  used  and  occupied  as  such, 
shall  be  exempt  from  any  taxaUon,  state, 
•county,  or  municipal.  The  adjuttmt  and  in- 
spector general  shall  Bee  that  all  such  armo- 
ries are  kept  in  serviceable  condition,  and 
ahall  report  on  the  same  to  the  commauder- 
:in-chief  in  his  annual  report.  All  rents  or 
income  of  any  portions  of  such  armories 
«hall  be  tiie  property  of  the  command  own- 
ing the  same.  The  stato  shall  not  appro- 
priate any  money  ior  the  repair  of  such 
buildin;:^,  Imt  all  repairs  and  other  expen- 
ses incident  to  preserving  and  repairing  such 
buildings  shall  be  paid  by  the  command 
owning  the  same."  Acts  1884-85,  p.  84,  § 
15  (Pol.  Code,  S  1156).  Under  the  Consti- 
tution "the  general  assembly  may,  by  law, 
•exempt  from  taxation  all  public  property," 
Civil  Code,  {  5884.  The  general  assembly, 
under  the  auUuHity  thus  gruited,  has  de- 
clared that  "all  public  (urmKrty"  ahall  be 
exempt  from  taxation.  Pol.  Code,  S  762. 
In  Hundy  v.  Van  Booae,  104  Ga.  299,  30  8. 
E.  783,  Mr.  Justice  Little  says:  "Public 
property,  in  the  sense  as  used  in  the  provi- 
sion for  rendering  property  exempt,  means 
property  belonging  to  the  state,  or  the  po- 
litical divisions  tho-eof,  such  as  counties, 
cities,  towns,  and  the  like.*'  Taxation  is  the 
rule,  and  ecemption  the  exception.  Athena 
■City  Watencorka  Co.  v.  Athens,  74  Ga.  413. 
Tlie  general  assembly  has  no  authority 
whatever  to  exempt  from  taxation  any  spe- 
•ciea  of  property  except  those  specifically  men- 
tioned in  the  Constitution.  Anyone  claim- 
ting  an  exempUon  frran  taxation  must  show 
L.  R.  A. 


an  act  of  the  general  assnnbly,  passed  in 
pursuance  of  the  Constitution,  authorizing 
the  exemption;  and  in  construing  such  aii 
act  every  doubt  is  to  be  resolved  in  favor  of 
taxation  and  against  exemption.  In  the 
present  case  an  effort  is  made  to  enforce  an 
abtempt  by  the  general  assembly  to  exempt 
from  taxation  the  property  of  a  private  cor- 
porati<u  known  as  the  "Board  of  Trustees 
of  the  Gate  Ci^  Guards."  The  exemption 
from  taxatitm  is  claimed  under  that  part  of 
the  act  above  referred  to  which  declares  that 
an  armory  owned  and  occupied  by  the  vol- 
unteer military  forces  of  the  state  shall  be 
public  property  to  all  intents  and  purposes. 
It  is  not  pretended  tliat  the  building  in 
whidi  the  armory  of  the  Gate  City  Guards 
is  located  is  owned  by  the  state,  or  any  po- 
litical division  thereof,  or  that  the  corpora- 
tion which  holds  the  title  to  the  building 
holds  it  exclusively  for  the  benefit  of  the 
state,  or  a  subordinate  public  corporation. 
It  is  claimed,  however,  that  a  portion  of  the 
building  is  used  entirely  for  purposes  which 
are  of  a  public  nature;  and  that,  while  the 
corporation  derives  an  incMne  from  the  re- 
maining portion  of  the  building,  this  inr 
come,  after  paying  the  debts  of  the  corpora- 
tion incurred  in  the  section  and  mainte- 
nance of  the  property,  is  used  exclusively 
for  public  purposes  in  maintaining  the  mili- 
tary company  known  as  the  "Gate  City 
Guards,"  which  is  a  part  of  the  r^^ar  vol- 
unteer military  forces  of  the  state.  That 
private  property  is  used  exclusively  tor  pub- 
lic purposes  does  not  change  Uie  nature  of 
the  property,  or  the  title  uiereto,  so  as  to 
convert  it  into  public  property.  It  is  not 
necessary  in  the  present  case  to  determine 
who  would  be  the  owners  of  this  property  in 
the  event  it  should  ever  cease  to  be  used  for 
the  purposes  for  which  the  military  com- 
pany was  organized  and  the  property  ac- 
quired, but  it  is  sufficient  to  determine,  as 
it  can  be  without  difficulty  decided,  under 
the  facta  of  the  j^naeat  case,  that  neither 
the  legal  nor  eqiutable  title  to  the  property 
is  in  the  state,  or  any  political  division 
thereof.  It  is  therefore  not  public  property, 
within  the  meaning  of  the  clause  of  the  Con- 
stitution which  declares  that  the  general 
assembly  ahall  have  authority  to  exempt 
public  property  from  taxaticm.  Privato 
property  cannot  be  converted  into  public 
property  by  the  simple  declaration  of  the 
general  assembly;  and  especially  is  this  true 
when  the  purpose  of  Uie  declaration  is  to  re- 
lieve private  property  from  a  burden  which 
the  Constitution  says  in  unmistakable  terms 
shall  be  borne  by  it  for  the  benefit  of  the 
public.  The  act  of  1885  above  referred  to, 
which  attempted  to  exempt  from  taxation 
armories  owned  militoiy  companies,  is 
unconstitutional  and  void,  and  the  court 
did  not  err  in  so  treating  it,  and  in  holding 
that  the  armoiy  owned  by  the  Board  of 
Trustees  of  the  Gate  City  Guards  was  aub- 
ject  to  taxation  at  the  instance  of  the  au- 
thorities of  the  ci^  of  Atlanta. 
J^^dgment  a/firmed. 

All  the  Justices  concur. 
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J.  J,  BURCH,  Plff.  in  Ett^ 

V. 

FEDIGO  et  al. 
(118  Gtu  1157.) 

*1.  a  pNmlMorT'  aote  for  tke 

pvrcbuae  money  o(  personal  prop- 
erty, wblcb  contains  a  reservation  of  title 
to  tbe  property  la  tbe  payee  ontll  tbe  note 
U  paid.  iB.  by  tbe  payee,  t  ran  of  erred  for  value 
to  a  tbird  perBMi  wittaoat  recourse,  tbe  title 
rpserved  for  securing  tbe  payment  of  tbe 
debt  Is  devested :  and  If,  at  tbe  time  of  sucb 
transfer,  tbe  title  so  held  waa  not  likewise 
transferred  to  the  parehaaer  of  tbe  note  as 
a  security  In  his  hands.  It  vests  In  tbe  maker, 
and  the  transferee  becomes  an  ordinary  cred- 
itor of  such  maker. 

S.  An  action  of  trover  brought  by  the 
transferee  In  such  a  case,  to  recover  posses- 
sion of  tbe  property  for  wblcb  tbe  note  trans* 
ferred  wss  orfstDallj  given,  must  fall  becauae 
of  a  want  of  title  In  the  tranafere& 

(jQly  S4,  lOOL) 

ERTIOR  to  the  Superior  Court  for  Lincoln 
County  to  review  a  judmen*-  in  favor 
of  plaintilTs  in  an  action  brought  to  recover 
posseBsioQ  of  two  mules.  Reversed. 
The  facts  are  stated  in  the  opinicxi. 
Mtmra.  John  I.  West  and  ChAvlu  A. 
,  Pieqnet  for  plaintiff  in  error. 

MeBtra.  Collaj  ft  Sims  ior  defendants  in 
«wror. 

Little,  J,,  delivered  the  (pinion  of  the 

court: 

An  aotion  of  bail  trover  was  instituted 
against  Burch  in  the  superior  court  of  Lin- 
coln county  to  recover  possession  of  two 
mules.  The  plaintiffs  were  Pedigo  &  Lyons, 
suing  for  the  use  of  B.  H.  Willis,  and  it  ap- 
pears from  au  admission  of  tbe  parties  that 
Burch  gave  to  Pedigo  ft  Lyons  a  promissory 
note  for  the  purchase  price  of  the  mules, 
which  note  contained  b  reservation  of  title 
in  Pedigo  &  Lyons  as  security  for  the  pur- 
chase money  of  the  mules;  said  reservation 
being  to  Pedigo  &  Lyons  or  order,  until  said 
note  was  paid.  Defendant,  by  his  plea,  set 
up  that  Willis  was  not  a  bona  fids  holder  of 
the  note  for  value  before  it  became  due,  but 
that  he  held  the  same  for  the  payee,  and 
took  the  same  after  due  with  full  notice,  and 
that  the  note  was  given  as  a  balance  due  on 
two  mules,  but  that  the  payees  had  previ- 
ously sold  to  the  defendant  a  horse  which 
failed  to  come  up  to  a  warranty  which  was 
made  as  to  her  soundness;  hence  there  was 
a  failure  of  consideration  in  the  purchase  of 
said  horse  of  $165;  that  the  payees  had 
agreed  to  refund  him  that  sum,  but  had 
never  done  do,  and  he  pleaded  it  as  a  set-off 
to  this  action.  The  note  which  was  given 
for  the  mules  was  dated  February  17,  1897, 
and  due  March  15,  1897.   The  transfer  to 

•Headnote  by  Lrmje,  J. 

NoTic, — As  to  rlgbts  and  liabilities  of  vendor 
and  purchaser  by  conditional  sale  on  default 
of  payment,  see  Cole  T.  Hlnes  (Ud.)  82  L.  K. 
A.  4n0,  and  hoM: 
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Willis  was  written  on  the  note  in  the  fol- 
•lowing  language:  "For  value  reoaved,  we- 
hereby-  transfer  to  B.  H.  Willis  or  wder  all 
our  right  and  title  to  the  within  note,  with- 
out  any  recourse  on  us.  This,  the  14th  day 
of  March,  ISOOj'*  and  signed.  "Fedigo  ft 
Lyons."  It  was  admitted  by  tbe  defendant 
that  he  waa  in  possession  of  the  prv^perty 
sued  for.  With  this  admission  the  plaintiff, 
having  introduced  the  note  refared  to, 
closed.  The  defendant  testified,  in  sub- 
stance and  in  detail,  to  the  facts  set  up  in 
his  plea,  which  evidence  was,  on  motion  of 
plaintiff's  counsel,  ruled  out  as  irieievanL 
There  wa«  no  further  evidence  in  the  case 
except  that  Willis,  who  is  described  as  the 
usee,  testified  that  the  note  did  not  bdong 
to  Pedigo  &  Lyons,  tbe  payees,  but  was  his 
property,  and  was  transferred  to  him  fw 
value  received,  without  any  understanding 
in  relation  thereto.  He  also  testified  that 
he  knew  nothing  of  any  differences  between 
the  parties  to  the  note  in  having  a  settle- 
ment, and  that  it  was  not  put  in  his  name 
for  the  purpose  of  brini^ng  the  suit,  and 
that  he  knew  notning  of  the  defendant  hav- 
ing a  claim  against  the  payees  until  after 
he  had  bought  the  note,  and  that  the  mules 
were  worth  $160.  It  was  also  shown  that 
the  note  was  duly  recorded.  Under  the  evi- 
dence the  presiding  judge  directed  a  verdict 
for  theplaiutiff,  as  fellows:  "We.  the  jury, 
And  for  the  plaintiff  the  sum  of  $161,  same- 
being  the  face  of  the  not^  and  interest 

thereon  from  maturity,  and    dollars, 

cost  of  suit."  A  jud^ent  was  rendered  for 
the  sums  named  aeainat  the  defendant  and 
the  surety  on  his  bail  bond.  The  defendant 
made  a  motion  for  a  new  trial  on  the  ground 
that  the  verdict  waa  (Contrary  to  law  and  to 
the  evidence.  That  the  trial  judge  erred  in 
directing  a  verdict  fix*  tbe  plainuff,  and  in 
excluding  from  the  jury  the  evidence  of  tbe 
defendant,  and  in  reusing  to  permit  defend- 
ant's attorney  to  prove  by  the  usee  in  the  ac- 
tion what  amount  he  paid  for  the  note 
which  was  in  evidence.  The  motion  was 
overruled,  and  the  defendant  excepted. 

It  must  be  home  in  mind  that  the  action 
instituted  was  that  of  trover.  We  think  that 
it  is  somewhat  inconsistent,  under  the  rules 
governing  acUons  of  this  character,  that  one 
man  should  sue  for  the  use  of  another,  in- 
asmuch as  no  one  can  recover  as  plaintiff 
unless  he  shows  three  things, — right  of  pos- 
session of  the  property  in  himself,  wrongful 
conversion  by  the  defendant,  and  the  value. 
This  court  ruled  in  the  case  of  lUtckell  v. 
Oeorgia  d  A.  R.  Co.  Ill  Ga.  760,  61  K.  A. 
fl22.  3(1  S.  £.  971,  th4t,  **wfaUe  .  .  . 
'mere  possession  of  a  chatty  .  .  .  will 
give  a  right  of  action  tar  any  interferenre 
therewith,*  such  possession  must  be  in  the 
plaintiff's  own  right,  and  not  as  dgent  of  an- 
other;" and  in  the  same  case  that  "a  peti- 
tion brought  in  the  name  of  a  person  who- 
had  not  such  a  possession,  to  recover  person- 
al property  takra  fnnn  him,  cannot  be  so- 
amended  as  to  proceed  in  the  name  of  the- 
plaintiff  for  tbe  use  of  the  real  owner.**  In 
delivering  the  opinion  in  that  case,  in  iriiich 
very  mai^  of  the  principles  applicable  t» 
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tho  action  of  trover  are  contained,  Mr.  Jus- 
tice  Cobb  amid:    "Wh«n,  therefore,  it  ap- 

Sears  that  the  legal  right  of  acticm  is  not 
1  tbe  plaintiff,  he  haa  no  right  ol  action  at 
all,  either  in  hia  own  name  or  in  that  of  an- 
other." However,  aa  no  exception  was  tak- 
en to  tho  f<H*m  of  the  action  07  demurrer  or 
otherwise,  we  will  interpoee  none.  Fur- 
thermore, it  may  be  remarked,  before  pass- 
ing to  the  main  question  which  we  Uiink 
controls  the  case,  that  defendant  pleaded  a 
set-off.  That  such  a  i^ea  cannot  be  inter- 
posed in  an  action  of  tiOTer,  see  harden  v. 
Langj  110  Oa.  392,  36  S.  E.  100.  Again, 
the  trial  judge  directed  a  verdiot  fen-  the 
plaintiff  for  the  amount  of  the  note  given 
for  the  balance  of  the  purchase  money  of  the 
mules.  This,  we  thiok,  was  clearly  error. 
Indeed,  we  do  not  understand  how  the  note 
had  anything  to  do  with  the  issues  arising 
in  this  case,  except,  perhaps,  for  the  pur- 
pose of  showing  that  title  to  the  mules  was 
reserved  to  the  seller.  An  acti<m  M  trover 
is  one  to  recover  possession  of  an  article 
which  has  been  wrongfully  taken  from  the 
possession  of  the  ptainUff.  The  verdict 
ordinarily  to  be  rraidered  thereon  is  either 
for  the  plaintiff  or  for  the  defendant.  If  a 
verdict  is  rendered  for  the  plaintiff,  its  legal 
effect  is  that  he  shall  have  the  property  sued 
for;  hut  I  5335  of  tbe  Civil  Code  it  is  de- 
clared that  the  plaintiff  shall  have  an  option 
of  saying  whether  he  will  demand  a  verdict 
for  damages  or  for  the  prc^Krty  and  its  hire, 
and  it  is  the  duty  of  the  court  to  instruct 
the  jury  to  render  a  verdict  as  he  should 
thus  elect  (if  he  should  be  entitled  to  recov- 
er). While  a  money  verdict  may  be  found 
for  the  plaintiff  in  an  action  of  trover,  it 
but  represents  the  damages  he  has  sus- 
tained, and  by  another  rule  the  amount  of 
such  damages  may  be  the  highest  proved 
value  of  the  property.  In  this  case  it  does 
not  appear  that  ai^  election  was  made  by 
the  plaintiff  at  the  trial.  Considering  the 
verdict  alone,  it  was  error  on  the  part  of 
the  trial  judge  to  instruct  the  jury  to  find 
a  given  sum  of  money  in  favor  of  the  plain- 
tiff. 

But  the  controlling  issue  which  compels  a 
reversal  in  this  ease  is  that  neither  the 
plaintiff  in  the  ease  nor  his  usee  showed  title 
to  the  property  to  recover  which  the  suit 
was  instituted  to  be  in  either,  and  this  is 
easily  determined  from  certain  undisputed 
foots  which  appear  in  the  record.  These 
were:  Pedigo  &  Lyons  were  the  payees  of 
the  note  given  for  the  balance  of  the  pur- 
chase money  of  tbe  mules.  In  that  noto 
title  to  the  mules  was  reserved  to  Pedigo  &, 
Lyons  or  order,  until  said  note  was  paid. 
Pedigo  &  Lyons,  for  value  received,  trans- 
ferred all  their  right  and  title  to  the  note, 
without  recourse  on  them,  to  Willis  or  or- 
der. The  effect  of  the  reservation  was,  of 
course,  to  keep  t^e  title  in  Pedigo  &  Lyons 
until  the  purchase  money  was  paid.  But  it 
must  be  noted  that  there  is  no  evidence  that 
they  gave  to  Willis  any  titie  to  the  prop- 
erty. Tlie  transfer  written  on  the  back 
cannot  have  tills  effect,  for  the  matter  trans- 
ferred is  the  note;  and  while  the  transfer 
54  L.  R.  A. 


of  a  noto  reserving  titie  may,  if  the  trans- 
fer is  unomditional,  carry  to  the  transf^ee 
title  to  the  property,  which  by  the  terms  of 
the  note  la  reeerved  to  the  payee,  yet,  when 
that  transfer  is  made  by  tbe  payee,  subject 
to  the  condition  that  the  transferee  shall 
have  DO  recourse  on  the  transferrer  in  the 
event  of  nonpayment,  then  an  entirely  dif- 
ferent rule  prevails.  Pedigo  A.  Lyons,  by 
virtue  of  this  contract,  which  it  was  agreed 
was  in  the  form  of  a  negotiable  instrument, 
held  title  to  the  mules  until  the  note  was 
paid.  Such  a  title  is  sufficient  to  sustain  an 
action  of  trover.  It  was  in  their  power  to 
transfer  alone  tiie  dcM  represented  by  the 
note  to  another.  It  was  also  in  their  pow^ 
to  transfer,  not  only  the  debt,  but  also  the 
title  to  secure  the  debt,  which  they  had  re- 
&er\-ed.  But  when  Pedigo  &  Lyons  sold  the 
note,  and  received  value  for  it,  tneir  debt 
was  paid ;  and  if  they  sold  or  transferred  the 
note,  witiioat  at  the  time  conveying  to  the 
purchaser  the  titie  to  the  property  which 
they  held  as  security  tot  its  payment,  then 
the  purchaser  took  the  debt,  the  debt  of 
Pedigo  &  Lyons  was  paid,  and  the  title 
which  they  held  as  security  for  that  debt, 
not  having  been  conveyed,  vested  at  once  in 
the  makei'  of  tbe  note,  because  of  the  fact 
that  Pedigo  &  Lyons  could  have  no  further 
interest  in  the  property.  Their  debt,  to  se- 
cure the  payment  of  which  only  was  titie 
in  them  reserved,  having  been  paid,  ^title 
was  devested.  It  did  not  vest  in  the  pur- 
chaser of  the  note  because  it  was  not  trans- 
ferred with  the  note.  It  therefore  vested  at 
once  in  the  maker  of  the  note.  In  the  case 
of  Farrar  v.  Bf-ackett,  86  Ga.  463,  12  S.  E, 
686,  the  facts  were  that  Farrar  sued 
Brackett  in  bail  trover  for  a  steam  engine 
and  two  sawmills.  It  also  appeared  that 
Farrar  had  purchased  from  Hill  the  notes 
given  for  one  of  tbe  mills,  but  did  not  re- 
ceive from  Hill  a  ctmv^ance  of  the  mill, 
title  to  which  hod  been  reserved  as  secur- 
ity for  the  purchase  money,  but  that  Hill 
transferred  simply  the  purchase-mcmey  notes 
to  Farrar,  without  recourse.  This  court  de- 
nied Farrar'a  right  to  recover  in  trover,  and 
said :  The  transfer  without  recourse  of 
notes  given  for  part  of  the  price  of  a  mill 
did  not  place  the  title  to  the  mill  in  the  per- 
son taking  the  notes,  because  when  tbe  per- 
son transferring  them  received  the  money 
thereon  he  was  paid,  and  the  title  to  the 
mill  parsed  into  the  maker  of  the  notes,  of 
whom  the  purchaser  of  them  was  but  an 
ordinary  creditor.  This  ruling  clearly  de- 
nies both  to  Pedigo  &  Lyons  and  to  Willis 
the  right  of  recovei]y  in  an  action  of  trover, 
under  the  evidence  in  this  case;  for  the  d^ 
to  Pedigo  &  Lyons  was  paid  by  the  sale  of 
the  note  to  Willis,  and  the  title  to  the 
mules,  which  the  former  had  retained  to  se- 
cure their  debt,  was  extinguished  by  the  pay- 
ment of  their  debt.  Hence,  no  further  lia- 
bility on  the  noto  could  attoch  to  Pedigo  & 
Lyons,  because  they  transferred  the  note 
without  recourse,  and  Willis  could  not  re- 
cover because  he  had  no  titie  to  the  mules, 
inasmuch  aa  the  titie  which  Pedigo  &  Lyons- 
held  had  never  been  transferrM  to  him. 
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Theref<m  It  miui  be  ruled  that  when  Pedigo 
A  I^ona  bransfedrred  the  purchase-m(Hiey 
note  which  contained  the  reservation  of  title 
without  recourse,  to  Willis,  not  only  was  the 
title  of  Pedi^ro  &,  Lyons  extinguished,  but, 
the  debt  having  been  paid,  this  title  vested 
an  the  maker  of  the  note. 

The  verdict  was  therefore  contrary  to 
law,  and  the  fudgment  overruling  the  nto- 
iion  for  new  trial  ia  reversed. 

All  the  Justices  concur. 


W.  S.  LYNCH.  Plff.  in  Err., 

V. 

PLOKIDA   CENTRAL   ft  PENINSULAR 
BAILIIOAD  COMPANY. 

(113  Ga.  1105.) 

•A  railroad  «ompaar  U  a«t  liable  for 
damavM  renaltlaar  from  aa  aaaault 
and  battery  Inflicted  bj  lU  station  agent 

and  another  upon  a  third  person,  when  it 
appears  that  the  difficulty  which  gave  rise 
to  the  beating  arose  out  of  a  personal  quarrel, 
and  that  the  agent,  so  far  as  related  to  his 
partlclpatloQ  therein,  was  acting  upon  his 
Individual  reaponilblllty,  and  not  wltbln  the 
scope  of  the  bitsiness  of  bis  agncy  as  an  em- 
ployee of  the  company, 

(July  28.  1901.) 

ERROR  to  the  Superior  Court  for  Effing- 
ham County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  an  assault  allwed  to 
have  been  committed  on  plaintiff  by  defend- 
ant's ocent.  Affirmed. 
'  The  tacts  are  stated  in  the  opinion. 
t    Mr.  D.  H.  Clark  for  plaintili  in  error. 

Mesara.  Denmark,  Adams,  ft  Freeman, 
for  defendant  in  error; 

This  cane  is  covered  and  controlled  by  the 
principles  laid  down  in— 

Georgia  K.  A  Bkg.  Co.  v.  Jtiehmond,  98 
Oa.  40S,  25  S.  E.  SOS;  City  Eteetris  R.  Co. 
T.  Bhropahire,  101  Oa.  33,  28  S.  E.  608; 
Georgia  R.  <£  Bkff.  Co.  v.  HopkUu,  108  Oa. 
324,  33  S.  E.  065. 

Iilttle,  J.,  delivered  the  opinion  of  the 

court: 

It  cannot  be  denied  that  the  plainUff  was 
very  imprudent  in  his  actions  towards  the 
agent  of  defendant,  in  refusing  to  ob^  bis 
iRstructions  in  reference  to  driving  into  the 
cut  with  bis  loaded  wagon,  and  it  is  appar- 
ent from  the  evidence  that  he  drew  the  diffi- 
culty in  which  he  was  injured  upon  himself. 
The  station  agent  presumably  represented 
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the  railroad  company  in  an  attempt  to  en- 
force against  the  plaintiff  certain  regula- 
tions in  relation  to  the  loading  of  cars,  which 
the  agent  claimed  existed.  It  was,  as  will 
be  seen  from  the  report  of  the  evidence,  a 
reprehensible  act  on  the  part  of  the  plain- 
tin,  not  only  to  refuse  to  conform  to  soch 
regulations,  but  also  in  denying  the  right  of 
the  agent  to  enforce  them.  It  was  not  be- 
coming in  him  to  question  the  authority  of 
the  agent  to  enforce  the  regulations  which 
the  latter  said  existed.  He  should  have  sub- 
mitted, and  made  his  complaint  to  the  prop- 
er and  superior  autliority,  and  obtained 
redress  in  that  way. 

Two  other  things  are  also  apparent  from 
the  evidence.  The  first  is  that  the  injuries 
from  which  the  plaintiff  really  suffered  were 
not  by  the  younger  Simmons,  who  was  the 
company's  agent,  but  by  his  father,  and,  also, 
at  the  time  he  received  the  beating,  he  had 
not  approached  the  agent  on  the  business 
of  the  ctHupany,  but  to  settle  a  personal 
grievance.  SurcJy,  no  one  can  entertain 
such  a  distorted  view  of  the  law  as  to  claim 
that  the  railroad  company  was  responsible 
to  the  plaintiff  for  a  battery  inflicted  upon 
him  by  the  elder  Simmons,  who,  so  far  as 
the  evidence  shows,  was  not  connected  with 
the  railroad  company  in  any  capacity.  Nor 
can  it  be  succeasfully  claimed  that  if  the 
plaintiff  souj^ht  the  younger  Simmons,  even 
on  the  premises  of  the  railroad  company, 
for  the  purpose  of  adjusting  a  private  griev- 
ance, although  the  one  so  sought  was  at 
the  time  its  agent,  the  company  would  be 
held  liable  for  personal  injuries  inflicted  on 
the  plaintiff  by  such  agent,  as  the  result  of 
an  unsuccessful  effort  to  adjust  tlieir  per- 
sonal differences.  The  rules  of  law  whidi 
control  Uie  question  of  the  liability  of  a  mas- 
ter to  respond  in  damages  for  a  tort  of  this 
character,  committed  by  its  agrat  on  a 
third  peiBon,  have  been  repeatedly  consid- 
ered bv  this  court.  In  the  case  of  Chrietiau 
V.  CoUtmbva  £  R.  R.  Co.  79  Ga.  460,  7  S.  E. 
216,  it  was  ruled  that  a  railroad  company 
was  liable  in  damages  for  the  wrongful  homi- 
cide of  its  customer  committed  by  its  depot 
agent  in  its  office  while  the  customer  was 
lawfully  there  for  the  transaction  of  busi- 
ness with  such  agent  pertaining  to  his 
agency.  When  the  same  case  waa  for  tiie 
third  time  before  this  court,  as  reported  in 
Columhua  d  R.  R.  Co.  t.  CArfstfan,  97  G*. 
56,  2S  S.  B.  411.  the  proposition  of  law  an- 
nounced in  the  first  deeision  of  the  ease  was 
more  fully  explained,  and  this  court  ruled 
that  "for  the  wrongful  act  of  an  onployee  of 
a  railroad  company  resulting  in  injury  to 
another,  committed  while  enga^ged  in  the  per- 
formance of  the  company's  business  in  the 
line  of  his  duty,  the  company  is  liable.  But 
if,  while  so  engaged,  upon  account  of  some 


Nora. — For  cases  In  this  series  as  to  liabil- 
ity of  master  for  servant's  tortious  Injury  to 
third  person  In  abwmce  of  any  contractual  re- 
lation, see  note  to  Ritchie  v.  Waller  (Conn.)  27 
L.  H.  A.  161 ;  Pittsburgh,  C.  C.  &  St.  L.  R,  Co. 
T.  Bolllvnn  (Ind.)  27  L.  R.  A.  840;  Texas  & 
P.  B.  Co.  V.  Scovllle  (C.  C.  App.  6th  C.)  27  L. 
B.  A.  179;  Mayer  T.  ThompSMi-HutchlBon  BIdg. 
«4  L.R.  A. 


Co.  (Ala.)  28  L.  R.  A.  4S3 ;  Baltimore  Con- 
Hol.  R.  Co.  V.  Pierce  (Md.)  45  L.  R.  A.  527; 
Nelson  Business  College  Co.  v.  Lloyd  (Ohio) 
46  L.  B.  A.  814 ;  Pierce  v.  North  Carolina  It 
Co.  (N.  C.)  44  L.  R.  A.  316 :  Galveston,  H.  ft 
S.  A.  R.  Co.  V.  Zantslnger  (Tex.)  47  U  R.  A. 
282;  and  Dorsey  t.  Kansas  City,  P.  *  O.  R. 
Co.  (La.)  S2  L.  B.  A.  B2. 
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priTate  fend  previously  existing  or  suddenly 
AiisinfT,  wholly  disconnected  with  his  duties 
-as  such  emplo^'ee,  and  not  pertaining  to  the 
business  then  in  process  of  transaction  (the 
-company  then  not  owing  to  the  other  person 
the  duty  of  personal  protection),  he  commit 
injury  upon  the  person  of  another,  the  com- 
pany would  not  be  liablei"  In  delivering 
the  opinion  in  that  case  Mr.  Justice  Atkin- 
son, further  elaborating  the  propobition  of 
law  then  in  question,  said;  ^'If,  while  the 
employee  is  engaged  about  the  business  of 
the  master,  upon  some  matter  or  some  provo- 
cation wholly  disconnected  with  the  perform- 
ance of  his  duties  as  a  servant,  upon  some 
private  feud,  in  an  altercaticm  with  a  third 
person,  he  should  commit  an  injury  upon 
such  third  person,  such  injury  would  not  fall 
within  the  class  for  which  the  master  is  lia- 
ble, unless  it  be  a  case  in  which,  by  reason 
■of  the  relation  existing  between  the  person 
thus  injured  and  the  railroad  company,  the 
latter  owed  to  the  former  the  special  duty 
■of  personal  protection,"  etc.  Again,  in  the 
case  of  Otorgia  R,  tE  Bkg.  Co.  v.  Richmond, 
as  Ga.  495,  25  S.  E.  665,  where  the  facU 
brought  into  consideration  the  principle  of 
law  we  are  now  considering,  this  court  ruled 
that  if  the  real  purpose  of  the  person  as- 
saulted, in  returning  to  the  station,  was  not 
to  look  after  or  arrange  for  checking  bag- 
gage, or  to  attend  to  other  Intimate  busi- 
ness with  the  agent,  but  merely  to  upbraid 
him  for  a  real  or  supposed  breach  of  duty 
occurring  at  an  earlier  hour  of  the  day,  and 
the  difficulty  thereupon  ensued,  the  two  met 
-as  ordinary  citizens,  and  the  railroad  com- 
pany had  no  concern  in  what  paued  between 
them.  In  delivering  the  opinion  in  that  case 
Mr.  Justice  Lumpkin,  stated  the  proposi- 
tion that  if  the  injured  person  went  to  the 
elation  to  attend  to  business  connected  with 
the  railroad  company,  and  conducted  him- 
self properly,  he  was  entitled  to  respectful 
treatment  from  the  agent,  "and  if  tiie  lat- 
ter, under  these  circumet^ncee,  unlawfully 
■assaulted  and  beat  him,  it  was  his  right  to 
hold  the  company  responsible  in  damages." 
And  he  also  there  said:  "It  may,  in  this 
connection,  be  proper  to  add,  however,  that, 
even  if  Richmond  went  to  the  station  for 
the  lawful  purpose  of  attending  to  the  busi- 
ness above  mentioned,  it  was  nevertheless  in- 
cumbent upon  him  to  treat  the  agent  with 
the  same  respect  due  him  by  the  agent. 
Therefore,  if,  instead  of  so  doing,  he  with- 
■out  provocation  used  insulting  or  oppro- 
brious language  to  the  a«ent,  which  natu- 
rally enough  resulted  in  a  difficulty,  the  com- 
pany should  not  be  held  responsible."  Mr. 
Justice  Lumpkin  also  said  in  the  case  of 
City  Electric  R.  Co.  v.  Shropshire,  101  Ga. 
37,  28  S.  K.  508,  that  "one  who  voluntarily, 
and  by  hia  own  misconduct,  places  it  beyond 
the  power  of  a  master  to  protect  him,  sure- 
ly cannot  complain  of  an  omission  so  to  do. 
Especially  is  this  true  where  he  practically 
invites  the  master's  servant  to  disr^ard  and 
abandon  his  official  duties,  and  enter  into 
a  personal  encounter  on  his  own  account  and 
upon  his  individual  responsibility."  See 
also,  Georgia  B,  d  Bkg.  Co.  T.  Hopkitu,  108 
MXkR.  A. 


Ga.  324,  33  S.  E.  905.  According  to  the  tes- 
timony of  the  plaintiff  himself,  he  repeated- 
ly persisted  in  driving  his  wagon  within  the 
cut  next  the  side  trauc,  which  the  ageut  in- 
sisted that  he  must  not  do,  as  it  was  in  vio- 
lation of  a  rule  established  by  the  company. 
Paying  no  heed  lo  the  repeated  remon- 
strances of  the  agent,  he  sought  advice  from 
another  employee  of  the  railroad  company, 
not  shown  to  have  had  any  connection  what- 
ever with  the  care  of  the  station  and  ground, 
and  then  apparently  defied  the  authority  of 
the  agent  to  compel  him  to  desist  from  doing 
what  he  had  been  forbidden.  Not  only  so, 
but  he  also  subsequently  left  the  car  in  which 
he  was  placing  nia  wood,  and  sought  the 
father  of  the  agent,  who  was  engaged  in  the 
same  work  some  hundred  yards  down  the 
track,  for  the  purpose,  as  he  states,  of  get- 
ting the  father  to  tell  his  son  not  to  go  down 
there  any  more  to  disturb  bim,  telling  the 
father  of  the  treatment  which  the  son  had 

?1ven  him.  Then,  at  the  request  of  the 
ftther,  they  both  walked  up  to  the  ware- 
house, and  the  agent  was  asked  by  his  father 
whether  he  had  insulted  the  plaintiff,  and, 
receiving  a  reply  that  he  had  not,  the  fath- 
er and  the  plaintiff  became  engaged  in  an 
altercation  in  which  the  agent  participated. 
So  that  it  is  evident  that  pUintiff  did  not  go 
to  the  warehouse,  at  Uie  time,  because  of  any 
businera  he  had  with  the  plaintiff  as  agent 
of  the  company,  but  for  the  purpose  of  ad- 
justing a  personal  grievance,  and,  if  it  waa 
not  adjusted  in  a  manner  entirely  agreeable 
to  him,  he  should  not  attribute  the  fault  to 
the  railroad  compai^.  It  was  purely  a  per- 
sonal matter  between  the  three,  and,  if  the 
plaintiff  has  any  cause  to  complain,  it  is 
against  the  individuals  who  inflicted  the  in- 
juries npon  him,  and  not  against  the  rail- 
road company,  who  at  that  time  owed  him 
no  duty  of  protection.  There  was  no  error 
in  the 'judgment  awarding  »  nonsuiL 
Judgment  affirmed. 

All  the  Justices  concur. 


Leonard  HUTCHERSON,  Plff.  in  Err., 

V. 

E.  L.  DURDEN. 

(118  Oa.  dS7.) 

*Am  action  by  m  father  to  reeo^er  Aam- 
aff««  for  the  seduction  of  biB  daughter  Is 
barred  by  the  statute  of  limitations,  anless 
brongbt  within  two  years  from  the  time  tbe 
right  of  action  accrued. 

(Jal7  20.  1901.) 

ERROR  to  the  Superior  Court  for  Eman- 
uel County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 

'Headnote  by  Tisr,  J. 

Note. — ^For  an  action  of  seduction  considered 
as  an  action  for  wrongs  atttetliv  character,  see^ 
in  this  series,  Weeks  v.  Rnssell  (Tenn.)  8  L.  B. 
A.  212. 
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recover  damages  for  the  aeducUon  of  plain- 
tiff's daughter.  Affirmed. 

The  facta  are  stated  in  the  opinion. 

Mr.  Georce  M.  Warrem  f<H:  plaintiff  in 
error. 

Mr.  Alfred  Bflrrlsston  Iw  defendant 
in  uTor. 

Tluht  J.f  ddivered  the  q;>inion  oi  the 

court : 

This  was  a  suit  brought  by  a  father  to  re- 
cover damages  tor  the  seduction  of  his 
daughter,  whot  according  to  the  petition, 
was  unmarried  and  living  with  him  at  the 
time  the  cause  of  octitHi  arose.  At  the 
tilal,  "after  the  plaintiff  bad  closed  his  evi- 
dence, the  defendant  swore  a  number  of  wit' 
nesses,  and  then  moved  orallv  to  dismifta 

filaintilT's  case  upon  t^e  ground  that  the  dec- 
aration  showed  upon  its  face  that  the  case 
was  barred  by  the  statute  of  limitations. 
The  plaintiff  then  introducad  in  evidence  the 
suit  ae  originally  brought  between  the  par- 
ties for  the  same  subject-matter,  filed  Octo- 
ber 1.  1895,  .  .  .  and  the  order  with- 
drawing the  same  at  October  adjourned 
term,  1890,  prior  to  the  filing  of  the  present 
suit  [on  the]  22d  day  of  January,  1897. 
Defendant  then  renewed  his  motion  to  dis- 
miss plaintiff's  suit."  The  court  sustained 
the  motion*  and  the  plaintiff  excepted. 

It  is  contended  here  by  counsel  for  the 
plaintiff  in  error  that  the  motion  to  dismiss, 
being  predicated  upon  a  ground  that  would 
not  nave  been  good  in  arrest  of  judgment, 
should  have  been  made '  at  the  appearance 
term,  and  could  not  have  been  lawfully  en- 
tertained by  the  court  during  the  trial  of 
the  case.  So  far  as  appears  from  the  bill  of 
eneepttons  or  the  record,  this  is  the  first 
time  that  this  pt^nt  has  hem  raised.  It 
does  not  appear  that  any  objection  was  made 
to  the  court's  entertaining  and  passing  up- 
on the  motion  to  dismiss.  This  court  can 
only  detentiiue  questions  which  were  raised 
in  the  court  below.  As  no  objection  appears 
to  have  been  made  to  the  motion  to  dismiss, 
the  plaintiff  will  be  presumed  to  have 
waived  any  valid  ohjeetim,  if  siicfa  there 
were,  which  might  have  been  made  thereto. 
The  only  ruling  which  appears  to  have  been 
made  by  the  trial  court  was  upon  the  merits 
of  the  motion.  Consequently  the  only  guee- 
tion  properly  before  this  court  for  decision 
is  whether  or  not  the  plaintiff's  cause  of  ac- 
tion was  barred  by  the  statute  of  limitatitms 
when  the  original  suit  was  brought.  The 
defendant  in  error  contend!  that,  under  } 
3900  of  tiie  (Mvil  Code,  it  was  then  barred, 
as  more  than  two  years  had  elapsed  after  the 
right  oi  action  accrued.  The  section  cited 
reads  as  follows:  "Actions  for  injuries 
done  to  the  person  shall  be  brought  within 
two  years  after  the  right  of  action  accrues, 
except  for  injuriee  to  the  ref>utation,  which 
shall  be  brought  within  cme  year."  Is  a  suit 
brought  by  a  father  tor  the  seduction  of  his 
dauf^ter.  within  the  meaning  of  this  sec- 
tion of  the  Civil  Cod^  a  suit  "for  injuries 
done  to  the  person?"  A  similar  question 
arose  in  Johnson  t.  Bradatreet  Go.  87  Oa. 
70,  13  S.  E.  250,  and  the  dedslon  thoidin 
C4  L.  R.  A. 


rendered  is  decidedly  in  point.  There  the' 
statute  under  consideration  amended  S  2967 
of  the  (?ode  of  1882,  which  provided  that  n» 
action  for  a  tort  should  "abate  by  the  dmik 
of  eith^  party  where  the  wrcngdoer  re- 
ceived any  benefit  from  the  tort  complslDed 
of,"  by  providing  that  no  action  "fen-  homi- 
dde,  injury  to  the  person,  or  injury  to  prop- 
erty shall  abate  by  death,"  and  the  que^ 
tion  which  invoked  a  construction  of  the 
amending  statute  was  whether  an  action  for 
libel  was  abated  by  the  death  of  the  plain- 
tiff. The  decision  waa  Uiat  the  action  did 
not  abate  in  consequence  of  the  death  of  the 
plaintiff,  it  being  held  that  the  words  "in- 
jury to  the  pers<Hi"  weie  not  restricted  to 
mere  bodily  or  physical  injuries,  but  ex- 
tended "to  all  injuriee  to  the  perBon."  Mr. 
Justice  Lumpkin,  who  delivered  the  opinion, 
said :  "Some  light  is  thrown  upon  the  ques- 
tion at  issue  by  reference  to  the  position 
which  the  amended  section  occupies  in  the 
Code.  Title  8  of  part  2  of  the  Code  treats 
of  'torts,  or  injuries  to  persons  or  prop^y.' 
Chapter  2  of  that  article  deals  with  *ia- 
juriea  to  the  person.'  This  chapter  13. 
divided  into  three  articles.  The  first  treats 
of  'physical  injuries,'  the  second  of  'injuries 
to  reputation,'  and  the  third  of  'other  in- 
juries to  the  person.'  According  to  this 
classification,  it  will  be  aeea  that  injuries 
to  reputaticHt  are  included  in  the  dupter 
dealing  generally  with  injuries  to  the  per- 
son. The  article  relating  to  physical  in- 
juries treats  only  of  injuries  to  the  body; 
that  relating  to  the  reputation  includes  and 
defines  libel  and  slander;  and  the  remaining 
article  of  that  chapter  deals  with  stilt  other 
personal  injuries,  such  as  false  imprisoa- 
ment^  malicious  arrest,  and  injuries  to 
health.  All  of  the  foregoing  injuries,  as 
has  been  shown,  are  classed  under  the  gener- 
al BubdivisicHi  covering  injuries  to  the  per- 
son. It  is  more  than  probable  that  the  1^ 
islature,  in  making  this  new  law  a  part  of 
the  Code,  int^ded  that  it  should  harmonize 
with  its  surroundings;  and  in  ammding  this 
section  it  waa  doubtless  their  deliberate  pur- 
pose that  the  words  used  in  the  amending 
act  should  be  construed  and  undn^tood 
with  reference  to  the  existing  arrani^ement 
and  elaseification  of  the  law  of  tm-ta,  ia 
which  this  new  law  found  its  place."  Nov. 
if  we  look  further  into  the  classification  of 
the  law  of  torts  than  it  was  necessary  for 
the  learned  justice  to  do  in  the  case  whidi 
the  court  tiien  had  under  consideration,  we 
find  that  %  4  ot  art.  3,  the  title  of  whidi 
article  Is,  ''Other  Torta  to  the  Person," 
treats  of  "indirect  injuries  to  the  person," 
and  that  under  this  deeignstion  are  grouped 
the  section  of  the  Code  giving  a  husband  "x 
right  of  action  against  another  for  abduct- 
ing or  harboring  liis  wife;"  the  section  giv- 
ing a  husband  a  right  of  action  "for  adul- 
tery, or  criminal  ctHiversation  with"  hb 
wife;  the  section  ^ving  a  fathw,  "or  to  the 
mother,  if  the  father  he  dead,  or  abaent  per- 
manently, or  refuses  to  sue,  a  right  of  action 
for  the  seduction  of  a  daughter,  niunarrted 
and  livinjf  with  her  parait;"  and  the  sec 
ticms  giving  "a  fiither,  or  if  the  father  be 
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dead  a  mother,"  a 'right  of  action  "a^inat 
any  person  who  sells  or  furnishes  spirituous 
liquors  to  his  or  her  son,  under  age,  for  his 
■own  use,  ajid  without  his  or  her  permission," 
and  "a  like  right  of  action  against  any  per- 
son who  shall  play  and  bet  at  axty  games  of 
•chance  with  a  minor  son  for  monc?  or  other 
thing  of  value."  In  our  present  Civil  Code 
these  same  sections  are  found  under  the  sub- 
title "Indirect  Injuries  to  the  Person,"  and 
all  that  appears  above  in  reference  to  the 
dasfiiiication  of  the  law  of  torts  in  the  Code 
of  1882  applies  to  the  Civil  Code.  It  is,  we 
think,  therefore  evident  that  ^e  meaninir 
■of  the  espression  "injuries  to  the  person," 
as  understood  the  codiflers,  ana  within 
the  scheme  of  classifieaticm  adopted  in  the 
Code,  was  not  confined  .to  mere  physical  or 
bodily  injuries,  but  embraced  all  actionable 
injuries  to  the  individual  himself,  as  distin- 
guished from  injuries  to  his  property,  and 
equally  evident  that  in  the  opinion  ot  the 
codittera  the  seduction  of  an  unmarried 
daughter,  living  with  her  parent,  was,  rela- 
tively to  that  parent,  an  indiract  injury  to 
the  person.  In  reference  to  actions  for 
torts  our  statute  of  limitations  provides: 
'"All  actions  for  trespass  upon  or  damages 
to  realty  shall  be  brought  within  four  years 
after  the  right  of  action  accrues."  "Ac- 
tions for  injuries  to  personalty  shall  be 
brought  within  four  years  after  the  right  of 
action  accrues."  "Actions  for  injuries  done 
to  the  person  shall  be  bTou|i;ht  within  two 
years  after  the  right  of  action  accrues,  ex- 
cept for  injuries  to  the  reputation,  which 
shall  be  brought  within  one  year."  Civil 
Code,  |§  3898-3900.  Here  we  find  that 
torts  to  property  are  divided  into  torts  to 
realty  and  torts  to  personalty,  though  the 
tir  e  within  which  suit  may  be  brouffht  is 
four  years  in  each  instance.  We  find  only 
one  section,  and,  indeed,  only  one  sentence, 
devoted  to  the  limitation  of  actions  for  torts 
which  do  not  invade  property  rights.  That 
section  fixes  the  limitation  for  actions  fco* 
"injuries  done  to  the  person,"  and  provides 
that  suits  for  such  injuries  must  be  brought 
within  two  years  aft^  the  right  of  action 
accrues,  except  in  the  case  of  injuries  to  the 
reputation,  where  the  limitation  on  the  right 
to  sue  is  one  year.  So,  if  the  expression  or 
classificfltion  "injuries  done  to  the  person" 
includes  onlyinjuriesinflicted  uponthe  phys- 
ical man  or  bodily  organization,  then,  ex- 
cept as  to  injuries  to  the  reputation,  there 
seems  to  be  no  limitation  provided  in  the 
Code  for  suits  based  upon  any  of  the  other 
torts  which  do  not  infringe  upon  or  affect 
property  rights,  but  each  of  which,  under 
■express  provisions  of  the  Code,  affords  a 
«ause  of  action  to  the  Injured  party.  It  ts 
not  reasonable  to  suppose  that  our  lawmak- 
ers intended  that  there  should  be  no  limita- 
tion for  suits  for  adultery  or  criminal  con- 
versation with  a  wife,  for  actions  for  ab- 
ducting or  harboring  a  wife,  for  suits  for 
selling  liquors  to  a  minor  son  without  the 
consent  of  his  parent,  for  actions  for  gam- 
bling with  a  minor  son,  and  for  actions  for 
the  seduction  of  a  daughter;  Unless  the  ac- 
tions for  injuries  which  may  be  brought  in 
A4L.R.  A, 


these  respective  cases  come  within  the  mean- 
ing of  tne  expression  or  classification  "in- 
juries done  to  the  person,"  we  have  been 
unable  to  find  any  limitation  in  the  Code 
upon  the  right  to  sue  for  such  injuries,  or 
uxy  one  of  them.  Surely  the  failure  to  pro- 
ride  a  special  limitation  for  each  of  these 
actions,  or  to  specifically  include  them  all 
under  one  general  statutory  limitation,  was 
not  the  result  of  oversight  on  the  part  of 
our  legislators  and  codiflers.  Is  it  not  more 
reasonable  to  believe  that  this  failure  was 
due  to  the  fiict  that  the  makers  of  our  laws 
believed  that  actions  in  these  cases  wei'e 
limited  by  the  secUon  which  deals  with  ac- 
tions "for  injuries  done  to  the  person."  and 
that  they  intended  that  they  should  be?  We 
think,  however,  that  9  3900  of  the  Civil 
Code  itself  shows  that  the  expression  "in- 
juries done  to  the  person,"  as  therein  used, 
includes  not  only  injuries  to  the  physical 
body,  but  every  other  injury,  for  which  an 
action  may  be  brought,  done  to  the  individ- 
ual, and  not  to  his  properly.  This  ts 
shown  by  the  fact  that  "injuries  to  the  rep- 
utation" are  specially  excepted  from  toe 
operation  of  the  limitation  provided  for  ac- 
tions "for  injuries  done  to  the  person." 
Why  this  exception,  it  "injuries  done  to  the 
person"  include  only  injuries  to  the  bodily 
organization?  Section  5  of  the  statute  of 
limitations  of  March  6,  1856,  provided: 
"All  suits  for  injuries  done  to  the  person 
shall  be  brought  within  two  years  after  the 
right  of  action  accrues,  and  not  after."  Sec- 
tion 6  of  that  act  provided:  "All  suits  for 
injuries  done  to  the  character  or  reputation 
shall  be  brought  witJiin  one  year  fmn  the 
time  the  ri^ht  of  action  accrues  and  not 
after."  It  is  significant  that,  when  the 
laws  of  this  state  were  first  codified,  these 
two  separate  sections  of  the  statute  of  limi- 
tations were  merged  into,  not  only  one  sec- 
tion, but  into  erne  sentence,  and  so  merged 
that  the  conelnsion  is  Irresistible  that  in 
the  opinion  of  the  codifiCTs,  and  of  the  gen- 
eral assembly  which  adopted  that  Code  as  a 
body  of  laws  fur  the  state,  the  expression 
or  claasiilcation  "injuries  done  to  the  per- 
son," as  used  in  the  statute  of  limitations, 
included  personal  injuries  other  than  inju- 
ries to  the  body,  and  that  it  was  their  in- 
tentiim  that  it  should.  Section  3000  of  the 
Civil  Code  Is  In  the  exact  language  of  { 
2f)02  of  our  first  Code,  and  the  same  lan- 
guage has  been  employed  in  each  of  the  in- 
tervening Codes.  So,  the  codiflers  of  the 
original  Code  and  the  codifiers  of  each  sub- 
sequent Code  have  included  "injuries  to  the 
te|iutntion"  under  the  general  classification 
"injuries  done  to  the  person,"  and  then,  by 
express  exception,  have  provided  that  the 
limitation  of  two  ^years  applied  generally 
to  all  actions  "for  injuries  done  to  the  per- 
son" shall  not  apply  to  suits  for  "injuries 
to  the  reputation,"  but  that  actions  for  such 
injuries  shall  be  brought  within  one  year 
after  the  right  of  action  accrues.  Both  the 
classification  and  the  exception  have  twice 
received  the  sanction  and  approval  of  the 
general  assembly,  as  the  Code  of  1863  and 
the  Code  of  I89S  wwe  each  adopted  by  1^ 
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islative  enactment.  An  injury  to  tire  rep- 
utation 18  an  injury  of  an  intangible  char- 
acter.  of  which  there  is  no  evidmce  in  or 
on  the  bodily  wganization,  and  which  can 
<mly  affect  the  i>hyBical  man  indirectly, 
through  the  subtle  influence  of  the  mind  over 
the  bmlily  processes  and  the  physical  health. 
That  Buch  an  injury  as  this  was  classed  by 
our  lawmakers  among  "injuries  done  to  the 
person,"  we  think,  dearly  rfiows  that  they 
intended  by  "injuries  done  to  the  person" 
all  injuries  for  which  an  action  would  lie, 
done  to  the  individual,  as  distin^ished 
iiom  injuries  done  to  his  property. 

Our  statute  giving  a  right  of  action  for 
the  seduction  of  an  unmarried  daughter  liv- 
ing with  her  par«it  sweeps  away  the  flimsy 
Action  of  the  common  law  that  a  suit  by  a 
father  for  the  seduction  of  his  daughter 
can  only  be  based  on  the  relation  of  masto' 
and  servant  between  the  two,  and  must 
therefore  be  for  the  loss  of  the  daughter's 
services,  although  when  the  plaintiff  has 
thus  brought  his  suit  he  can  recover  for  the 
TeaA  wrong  and  injury  inflicted  upon  him. 
In  this  state  "the  seduction  is  the  gist  of 
the  action,"  and  "no  loss  of  service  need  be 
alleged  or  proved."  Civil  Code,  §  3870. 
Section  3899  of  the  Civil  Code,  which  pro- 
vides the  limitation  within  which  suits  for 
injuries  to  personalty  may  be  brought,  can- 
not, tiierefore,  apply  to  such  an  action;  for 
"the  gist  of  the  action"  is  what  must  be 
looked  to  in  determining  whether  it  is  an 
action  for  injuries  to  personalty,  or  one 
"for  injuries  done  to  the  person."  The  real 
gravamen  of  the  action  is  the  shame,  morti- 
fication, humiliation,  and  sense  of  fajnily 
dishonor  and  disgrace  from  which  the  plain- 
tiff suffers.  "The  gist  of  the  action"  I)e- 
ing,  not  any  property  right  of  the  par- 
ent In  the  services  of  his  daughter, 
but  the  seduction  itsdf,  for  whit^,  "in 
well-d^ned  cases,  the  damages  should 
be  exemplary,"  it  is  clear  that  within  the 
intent  and  meaning  of  our  Code,  and  under 
the  decision  in  Johnson  v.  Bradetreet  Go. 
87  Ga.  79,  13  S.  E.  250,  the  expression  "in- 
juries done  to  the  person,"  as  used  in  our 
statute  of  limitations,  includes  the  injuries 
inflicted  upon  a  father  by  the  aeduetion  of 
his  daughter. 

JrrespecUve  of  the  considerations  above 
presented,  there  is  excellent  outside  author- 
ity for  holding  that  the  expreasiwi  "injuries 
done  to  the  person,"  used  in  a  statute,  in- 
cludes the  injuries  inflicted  upon  a  father 
by  the  seduction  of  his  daughter.   This  will 


be  seen  by  reference  to  the  elaborate  and 
able  opini(m  in  Johnson  v.  Bradstreet  Co. 
87  Ga.  79,  13  S.  E.  250.  where  Mr.  Justice 
Lumpkin  discusses  the  meaning  of  the  words- 
"injury  to  person"  in  the  li^bt  of  the  eon- 
mon  law,  and  subsequently  cites  the  follov- 
in^  authorities,  which  are  veiy  much  in 
point  in  the  present  case:  On  page  84,  87 
Ga.,  and  page  252,  13  S.  E.,  he  says:  "Aside 
from  this,  the  following  authorities  seecn  to 
sustain  our  judgment  in  the  case  before  us: 
In  the  ease  of  Cregin  v.  Brooklyn  Crosatoicn 
R.  Co.  75  N.  Y.  192,  31  Am.  Rep.  459,  eoa- 
Btruing  tlie  meaning  of  the  words  'actioi» 
on  the  case  for  injuries  to  the  person  of 
the  plaintiff,'  found  In  a  New  York  statute, 
the  court  held  that  these  words  indnded 
acUoai  for  slander, .  libel,  assault  and  bat- 
tery, and  false  Imprisonment,  and  that  cases 
of  this  kind  were  to  be  treated  as  actions 
for  injuries  done  to  the  person  of  the  plain- 
tiff. Under  §  2157  of  the  Code  of  Alabama, 
actions  for  injuries  to  the  po'son  or  reputa- 
tion are  abated  by  Uie  death  a  jwrty. 
Ccmstruing  this  section  in  the  case  of  Oer- 
rison  r.  Burden,  40  Ala.  513,  it  was  hdd 
that  an  action  to  recover  damages  for  the- 
seduction  of  the  plaintiff's  wife  was  an  ac- 
tion for  injuries  to  the  person,  and  there- 
fore, und^  the  section  cited,  abated  by  the 
death  of  the  defendant.  Judge,  J.,  says: 
'Is  adultery  or  criminal  conversation  with 
the  wife,  in  legal  contemplatiim,  an  injujy 
to  the  person  of  the  husband  I  BlacluAone- 
and  Chitty  both  declare  that  it  is.  .  .  . 
and  upon  this  point  we  are  not  aware  there 
is  any  conflict  of  authority.'  This  case,  in 
effect,  rules  that  injuries  to  the  person  are 
not  confined  to  physical  injuries.  In  tbe 
case  of  Delamater  v.  Russell,  4  How.  Pr. 
234,  it  was  held  that  an  action  for  criminal 
conversaticHi  with  the  plaintifTs  wife  was 
an  action  for  injui?  to  the  person  of  the 
plaintiff.  Parker,  J.,  says  'Rights  of  per- 
sons are  divided  into  absolute  and  relative. 
Criminal  conversation  is  classed  under  ac- 
tions for  injuries  to  the  latter.  This  classi- 
fication is  related  by  all  our  elementair 
writers.' " 

As  it  clearly  appeared  that  the  (Higinal 
action  in  the  case  under  consideration  was 
brought  more  than  two  years  after  the  right 
of  action  accrued,  there  was  no  error  is 
sustaining  the  motion  to  dismiss  the  case. 

Judsment  affirmed. 

All  the  Justices  concur. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Eugenie  LAVIGNE.  Exrx.,  etc.,  of  Alexan- 
der Larigne,  Deceased, 

V. 

LIGUE  DES  PATRIOTES. 
Harilda  CHASSE,  Claimant,  Appt. 

(178  Mass.  2S.) 

1.  Am  lllesltlmate  eMId  Is  mot  a  eUld 
54  L.  R.  A. 


OF  relallve  of  ker  father,  as  thw-'^ 
words  are  used  In  a  statnfe  deslgnattDg  the 
persons  who  roKj  be  beneficiaries  in  cetlifi' 
eaten  of  mutual  benefit  associations. 
SB.  Wo  relatloM  of  dttpcndeany  exlRt* 
between  an  IlleKitlmate  child  of  a 
married  woman  and  her  putative  father,  sn 
as  to  entitle  her  to  become  a  beneficiary  In  » 
benefit  certificate  Issued  to  blm,  under  a  stai- 
utorj  proTlston  as  to  "persons  dependest' 
on  blm.  where  he  merely  boards  with  her 
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motber,  paylns  tila  board  wben  able,  and  Is 
DDder  no  legai  obligation  to  auiiport  the  cblld. 

(Febmarr  27,  1001.) 

APFKAL  by  claimant  from  a  judgment  of 
the  Sup^OT  Court  for  Bristtd  County 
denying  ha-  claim  to  the  proceeda  of  a  bene- 
fit fund  owing  by  the  defendant  society  be- 
cause of  the  deatb  of  Alexander  Lavigne,  de- 
ceajsed.  Affirmed. 

The  facts  axe  stated  in  the  opinion. 
Hr.  Im  Elmer  Wood,  for  appellant: 
The  designation  oi  Miralda  Chasse,  the 
illegitimate  dau^ter  of  Alexander  Lavigne, 
ia  a  valid  deeigmttion  in  fonn  and  manner. 

Anthony  V.  Maasachtuetta  Ben.  Asao.  158 
Mass.  322,  33  N.  E.  577. 

The  claimant,  in  order  to  recover,  must 
be  either  a  relative  of  Alexander  Lavigne 
or  a  person  dependent  upon  him. 
Acts  1304,  chap.  3(>7,  S  8- 
The  word  "relative"  in  this  ctnuiectdon  is 
oonstrued  liberally  in  every  jurisdiction, 
and  not  strictly  as  in  statutes  relating  to 
succeesion  or  inheritance,  and  in  the  con- 
struction of  wills. 

Bacon,  Ben.  Soc.  2d  ed.  S  260a;  SimcoJte 
V.  Grand  Lodge,  A.  O.  V.  W.  84  Iowa,  383, 
15  L.  R.  A.  114,  61  N.  W.  8;  McCarthy  v. 
Supreme  Lodge  A.  E.  0.  of  P.  163  Maaa. 
314,  11  L.  R.  A.  144,  26  N.  E.  868;  Supreme 
Council  A.  L.  of  H.  t.  Perry,  140  Mass.  680, 
S      E.  034. 

Alexandn-  Lavigne  bocu'ded  with  claim- 
ant's mother  and  paid  his  board  while  he 
was  able,  and  that  payment  formed  part  of 
the  Hupport  of  claimant.  She  was  therefore, 
to  that  extent,  dependent  upon  him, — quite 
as  much  aa  though  he  had  contributed  the 
same  sum  of  mon^  directly  for  the  living 
expenses  of  the  house,  himself  living  there. 

McCarthy  v.  Supreme  Lodge  2f.  E.  O.  of 
P.  153  Mass.  314,  11  L.  R.  A.  144,  26  N.  E. 
860. 

Mr.  Hbso  a.  Dnbnqva,  for  appellee: 
Inasmucli  as  the  by-laws  of  the  defendant 
society  give  the  mui^uary  benefits  to  the 
"legal  beneflciaxy  of  a  deceased  member," 
we  must  look  to  the  statutes  in  force  at  the 
time  of  tlie  desienation,  to  wit,  November 
2,  IHOO,  to  find  who  the  "1^  beneficiary" 
Is. 

Brierly  r.  Equitable  Aid  Union,  170  Maas. 
220.  48      E.  1000. 

]f  that  is  so,  then  the  legal  beneficiaries 
in  this  case  must  be  the  "husband,  wife,  af- 
fianced husband,  affianced  wife,  relatives  of, 
or  persons  dependent  upon,  such  members." 

Stat  1804,  chap.  367.  9  8. 

If  the  claimant  is  entitled  to  the  benefits 
in  this  case,  she  must  come  under  the  term 
of  a  ''relative"  or  a  "person  dependent"  up- 
on the  deceased. 

Buprtime  Council  A.  L.  of  H.  t.  Perry,  140 

Note. — Tbere  eeem  to  be  no  precedents  on 
the  exact  queatlon  of  Insurable  Interest  ot  or  In 
llCe  of  lllesltlmate  cblld. 

On  the  funeral  question  of  Insurable  Interest 
In  life  of  parent  or  child  or  otber  relative  by 
blood,  see  note  to  Life  Ina  Clearing  Co.  v. 
O'Neill  (C.  C.  App.  8d  C.)  B4  L.  B.  A.  22B. 
S4L.R.  A. 


Mass.  580,  S  N.  £.  634;  Brierly  v.  Equitably 
Aid  Union,  170  Maas.  218.  48  N.  E.  1090. 

An  illegitimate  child  does  not  inherit 
from  his  putative  father. 

Kent  V.  Barker,  2  Gray,  635.  See  Sdioul- 
or,  Dom.  Rel.  4th  ed.  1889,  §§  276,  277. 

The  words  "rdativee  or  relations"  in  a 
will  mean  the  next  of  kin  who  inherit  under 
the  statutes  oi  diatribution, 

Anonytnotts,  1  P.  Wms.  327;  Smith  v. 
Campbell,  19  Ves.  Jr.  400 ;  Varrell  v.  Wen- 
dell, 20  N.  H.  431}  Bayner  v.  Uou>brfiy,  % 
Bro.  Ch.  234;  Elliot  ▼.  Feaaenden,  83  Mas, 
197.  13  L.  R.  A.  37,  22  AU.  US;  2  Jannan, 
Wais,  6th  Am.  ed.  1893,  •1076. 

They  do  not  include  even  a  wifa 

E9iy  V.  Clark,  101  Mass.  36.  3  Am.  Rep. 
320. 

Nor  a  stepchild. 

Kimball  v.  Story,  108  Mass.  382;  Brook- 
field  V.  Warren.  128  Mass.  287. 

Only  legitimate  childrm  can  be  technical- 
ly called  relatives  Kititled  to  be  daased  a» 
"legal  beneficiariea." 

Van  Voorhia  v.  Brintnall,  23  Hun.  260. 

It  would  be  against  public  policy  and 
good  morals  to  hold  otherwise. 

See  ^Teener  v,  Grand  Lodge,  A.  0.  U,  W. 
38  Ma  App.  543;  Cooper  v.  Cooper.  147 
Mass.  370,  17  N.  E.  892. 

Dqmidency  is  a  fact  which  must  appear. 
It  is  not  poesibla,  but  actual,  depwdency 
that  is  meant  by  the  statute.  It  is  so  un- 
der the  employers'  liability  acts. 

Daly  V.  Netc  Jeraey  Steel  <£  /.  Go.  155 
Mass.  I,  29  N.  E.  607;  Hodnett  v.  Boaton  A 
A.  R.  Co.  156  Maas.  86,  30  N.  E.  224. 

The  same  is  true  as  to  benefit  societies. 

1  Bacon,  Ben.  Soc.  2d  ed.  1894,  S  508,  pp. 
512,  513;  5u;»reme  Council  A.  L.  of  H.  v. 
Perry,  140  Maas.  680.  S  K.  E.  634;  ifcCar- 
thy  V.  BtLpreme  Lodge  N.  E.  O.  of  P.  163 
Mass.  S14.  11  L.  R.  A.  144.  26  N.  E.  866. 

The  beneficiary  must  be  dependent  upon 
the  member  in  a  material  degree  for  sup- 
port. 

McCarthy  v.  Supreme  Lodge  N.  E.  O.  of 
P.  153  Mass.  314,  11  L.  R.  A.  144,  26  K.  E. 
866. 

A  mistress  is  not  oonsidered  a  dependent. 

Keener  v.  Grand  Lodge,  A.  O.  U.  W.  3S 
Mo.  App.  643;  Cooper  v.  Cooper,  147  Mass. 
370.  17  N.  E.  892. 

Nor  an  affianced  wife,  as  she  is  tmned  ia 
our  statutes,  before  Stat.  1890,  chap.  341. 

Supreme  Council. A.  L.  of  H.  T,  Perry,  140- 
Mass.  680,  5  V.  E.  634. 

Even  a  mother  who  does  not  Uve  with  her 
son,  and  who  receives  no  support  from  him, 
is  not  a  dependent. 

Elsey  V.  Odd  Fellows*  Mut,  Relief  Aaso. 
142  Mass.  224,  7  N.  E.  844. 

Nor  a  sister  under  siniilar  circumstances. 

Smith  T.  Boaton  <£  M.  B.  Belief  Aaao.  16& 
Mass.  213.  46  N.  E.  620. 

Nor  a  brother  under  the  term  "family.** 

Supreme  Council,  C.  B.  L.  t.  ifcCinn«M. 
59  Ohio  St.  531,  53  N.  E.  54. 

Nor  a  creditor. 

Bkillinga  v.  MataachMaetta  Ben.  Aaao.  146* 
Mass.  217.  16  N.  E.  666. 
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Nor  a  wife's  niece,  where  the  term  used 
is  "family,  h«ra,  or  blood  relatives." 

Baldwin  v.  Begley,  185  111.  180,  56  N.  E. 
1065. 

It  cannot  be  claimed  that,  because  Hit 

at&tutee  would  authorize  a  proeecution  for 
bastardy  against  the  deceased,  be  could  be 
compelled  by  law  to  support  the  claimant, 
and  that,  thejcfore,  she  would  be  entitled 
to  be  aupnorted  by  him. 

Dependency  means  actual  suppwt,  not  the 
legal  obligation  to  support. 

McCarthy  v.  Supreme  Lodge  N.  E.  O.  txf 
P.  153  Mass.  314,  11  L.  R.  A.  144,  26  N.  E. 
86(i;  Etaey  v.  Odd  Fellotc^  Mut.  Relief  A.aso. 
142  Mass.  224.  7  N.  E.  844. 

The  plaintiff,  who  hae  paid  the  dues  of 
the  deceased,  would  have  an  equitable  lien 
on  the  benefits  for  the  amount  paid  by  her. 

Tepptr  v.  Supreme  Council  of  R.  A,  69  N. 
J.  Eq.  321.  4.5  Atl.  111. 

The  designation  is  invalid  in  law,  and  the 
executrix  may  sue  and  recover  the  mortuary 
lieneflts. 

CUirke  t.  flfehtcarrenSerjr,  162  Mass.  98,  88 
N.  E.  17;  Sargent  v.  Supreme  Lodge  K.  of 
H.  168  Maas.  557,  33  N.  E.  G50;  Shea  v. 
MaimttchuwUa  Ben.  Ano.  160  Mass.  289,  35 
K.  £.  856. 

Ifforton,  J.,  ddivcred  the  oftoion  of  the 
court: 

At  the  time  of  his  death  the  plaintifTs 
tentator  was  a  member  in  good  standing  of 

the  defendant  corporation,  which  is  a  beneft- 
dary  association.  The  association  admits 
that  it  has  in  its  hands  $680  as  mortuary 
benefits  of  the  deceased,  and  is  reidy  to  pay 
it  to  the  plaintiff  or  the  claimant^  as  the 
court  may  decide.  There  are  no  other 
claimants.  Marilda  Chaaee,  the  claimant, 
is  the  illegitimate  child  of  the  testator.  The 
plnintifT  is  the  testator's  sister,  and  Is  execu- 
trix of  bia  will,  whic4i  has  been  duly  proved 
and  allowed.  By  this  will  he  left  to  his  sister 
the  benefits  coining  to  him  from  the  associa- 
tion. He  also  made  her  residuary  Ic^tee. 
Afterwards,  by  an  instrument  in  writing, 
he  designated  said  Marilda  Chasse  as  the 
beneficiary  entitled  to  all  mortuary  or  other 
benefits  coming  to  him  or  his  beneficiary 
from  the  aasodation;  deecribing  her  in  the 
instrument  as  his  natural  child,  and  alle^ 
ing  that  the  deftigiKttion  was  made  in  rec- 
ognition of  his  moral  duty  to  support  her. 
He  never  contributed  to  her  support,  except 
in  the  sense  in  which  he  did  so  by  paying  his 
board,  when  able,  to  her  mother,  with  whom 
he  boarded.  The  mother  kept  other  board- 
ers and  took  in  washing.  The  plaintiff  paid 
his  due^  to  the  defendant  society,  and  ad- 
vanced him  money  for  his  board,  medical 
care,  and  attendance.  Without  such  assist- 
ance on  \\er  part,  his  monbership  in  the'  so- 
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I  ciety  during  the  last  year  of  his  life  would 
lia^ti  lapaeu,  and  he  would  have  lost  the  sick 
benefits  wbich  be  received,  and  the  mortuary 
benefits  at  his  death,  for  which  this  action 
has  been  brouf;fat.  The  question  is  whether 
the  said  Marilda  Chasse  was  or  could  be 
legally  designated  aa  the  beneficiary,  in  ac- 
cordance with  artide  28  of  the  by-laws  of 
the  aasodation,.  that  the  "widow  or  other 
legal  beneficiary  of  the  deceased  member 
shall  be  entitled,"  etc.,  and  the  statutes  ap- 
plicable to  such  assooiations. 

This  asBociatioB  was  organized  under 
SUt.  1888,  chap.  426.  By  that  statute  the 
beneflciaiy  was  limited  to  "the  husband, 
wife,  children,  relatives  of  or  po-sons  de- 
pendent on  such  member."  The  statute  has 
since  been  extended  so  as  to  include  affianced 
husband  and  afiianced  wife  (Stat.  1890, 
chap.  .^1,  S  1;  Stat.  1894,  chap.  367,  f  8), 
and  child  by  legal  adoption  and  par- 
ent bv  legal  adoption  (Stat.  1898,  chap. 
474.  {  11;  Stat.  1899,  chap.  442,  {  11), 
but  the  other  beneficiaries  remain  the  sune. 
No  one  outside  of  the  classes  thus  named 
can  he  a  beneficiary.  Brierly  v.  Equitable 
Aid  Union.  170  Mass.  218,  48  N.  E.  1090; 
Supreme  Council  A.  L.  of  B.  v.  Perry,  140- 
Mass.  HSO,  5  N.  E.  634.  Is  the  claimant  a 
child  of,  or  a  relative  of,  or  a  person  depend- 
ent upon,  the  deceased  member,  within  the 
meaning  of  the  statute!  By  "children,"  as 
that  word  ia  used  in  the  stetute^  is  meant, 
we  think,  legitimate  children.  Kent  v.  BmT' 
ker,  2  Gray.  536 ;  2  Jarman,  Wills,  6th  Am. 
ed.  1076.  The  word  "relatives"  is  of  broad- 
er scope,  but  manifestly  cannot  be  held  to 
include  an  illegitimate  child.  Esty  v.  Clark, 
101  Mass.  36,  3  Am.  Kap.  320;  Kimball  v. 
Ston/,  108  Mass.  382;  Elliot  v.  Feaaenden, 
83  Me.  197,  13  L.  R.  A.  37.  22  AM.  115. 
The  attempted  designation  of  the  daimant 
as  a  beneficiary  must  be  regarded,  therefore, 
as  invalid.  Neither  do  we  think  that,  with- 
in any  fair  construction  of  the  words,  she 
can  be  considered  a  dependent  upon  bim.  He 
contributed  no  more  to  her  support  than 
any  one  of  the  other  boarders  whom  her 
mother  took,  and,  as  matters  stood,  he  was 
under  no  legal  obll^tion  to  support  her. 
In  no  just  sense  can  there  he  said  to  have 
been,  directJy  or  indirectly,  a  relaUon  of  de- 
pnndency  between  the  child  and  its  putative 
father.  "See  UcVarthy  v.  Supreme  Lodge  V. 
E.  0.  of  P.  153  Mass.  314,  11  L.  R.  A.  144, 
26  N.  E.  8G6;  Eleey  v.  Odd  FelUnctf  Mut. 
Relief  Asso.  142  Mass.  224.  7  N.  E.  844.  The 
association  admits  that  either  the  plaintiff 
or  the  daimant  is  entitled  to  the  fund.  For 
reasons  which  have  been  given,  we  think 
that  tiie  claimant  is  not  entitled  to  It.  It 
follows  that  the  plaintiff  is  cnUtled  to  it. 

Judgmmt  aUtnud. 
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■    J.  D.  CAMPBELL 

V. 

PROVIDENT  SAVINGS  &  LOAN  SOCI- 
ETY et  al.,  Appta., 

John  RUHM  €t  al,  Peiitionerg.  ' 
(  Teita  ) 

7kat  the  fand  veaehed  br  a  general 

oredltora'  bill  against  an  Insolveot  balld- 
Itut  SQd  loan  asaoclatloa  Is  all  abaorbed  b; 
prior  clalma  not  aecared  by  mortgage  or  otber 
fixed  llMi,  M  that  the  one  wbo  Inatlgated  It 
will  recolre  Dotblsg,  will  not  prevent  tbe  al- 
lowance oC  a  reasonable  fee  to  hla  aollcltora 
out  of  the  fund,  since  tbelr  work  waa  done 
for  tbe  benefit  of  all  the  dtstrlbatees. 

(November  24,  1000.) 


APPEAL  by  defendants  from  a  judgment 
of  the  Court  of  Chancery  Appeals  re- 
versing a  decree  of  the  Chancery  Court  for 
Davidson  County  dlBallowing  a  petition  for 
the  payment  of  fees  out  of  a  fund  belong- 
ing to  the  defendant  society,  which  had  been 
reached  by  a  creditors*  biU  filed  by  petition- 
ers' client.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the 
Court  of  Chancery  Appeals,  which  was  de- 
livered by  Babton,  J.,  and  was  as  follows: 
Tbe  question  involved  in  this  case  is  as  to 
to  the  right  ol  John  Rohm  &  S<m,  solldtora 
and  counsel  for  the  original  complainant, 
to  have  their  fees  paid  out  of  a  fund  im- 
pounded in  the  case.  The  (Hriginal  bill  was 
filed  on  November  12,  1897,  by  Ruhm  ft  Son, 
who  are  lawyers  and  practicing  solicitors. 


MOTX. — Allowanct  of  attomeya'  fees  out  of  ftmd 
for  ttttomeya  of  oreditora  who  «ue  in  behalf 
of  Ihtmtelve*  and  ot/Mr  oreMtorM. 

I.  In  (jeneraU 

II.  Suit  to  hav«  conveyance  eet  aeide. 

a.  In  general. 

b.  From  icftot  iHirt  of  fund  aUowanee 

maOe. 

III.  Butt  for  adminltfroHoK  of  deeedenVM  et- 

tate. 

a.  In  general. 

b.  From  what  part  of  fnnA  aIIoioa>K!0 

made, 

c.  Where  pUUntifTe  debt  not  reached. 

IV.  Suit  for  appointment  of  receiver  and  to 

vfnd  up  intolvent  corporation. 

a.  In  general. 

b.  J^rotn  what  part  of  fund  allouiono« 

made, 

c.  Where  plainUlf'e  debt  not  reached. 
V.  Bvit  to  enforce  etoekholder't  UaMUty. 

VI.  l^ocfedinge  in  konferaptoy  eaaea, 

a.  In  general. 

b.  .4  mount  of  fee. 
TII.  Concluaton. 

I.  In  general. 

Tbe  attomeTS  for  a  creditor  who  brings  a 
«iiit  In  behalf  of  blmself  and  other  creditora  will 
ordLnartly  be  allowed  compensation  out  of  the 
fund  realised  for  creditors  generallr,  if  Us  serr- 
Icea  prove  beneficial  to  them. 

Thus,  In  Swedish-American  Nat.  Bank  v. 
Davts,  71  Hlnn.  509,  74  N.  W.  287,  an  allow- 
ance of  counsel  fees  waa  granted  to  creditors 
who  saccesafullj  opposed  a  fraudulent  claim 
made  against  an  Insolvent  estate,  as  a  result 
of  which  tbe  funds  available  for  creditors  gen- 
erally waa  largely  Increased. 

And  wbere  general  creditors  file  a  bill  to 
have  a  mortgage  for  the  ezclnslve  aeeurlty  of 
the  mortgagee  declared  a  general  assignment 
for  the  benefit  of  all  the  creditors,  and  a  decree 
is  rendered  declaring  It  such,  after  which  the 
mortgagee  It  allowed  to  share  with  the  other 
creditors  in  the  dlstrlbntlon  of  tbe  fund,  the 
attorney  for  the  complainants  will  be  allowed 
compensation  out  of  the  entire  fund,  instead 
of  that  remaining  after  deducting  the  debt  of 
the  mortgagee.  Annlaton  Loan  ft  T.  Co.  t. 
Ward,  lOS  Ala.  85,  18  So.  937. 

And  where  a  conveyance  Is  Intended  as  a  deed 
of  trust  for  creditora,  In  which  three  classes 
of  creditors  are  preferred,  and  creditors  of  tbe 
third  class  bring  a  salt  for  themselTes  and  other 
creditors  similar^  situated  to  have  the  convey 
{>4  L.R.  A. 


ance  declared  a  general  asBlgnment  for  cred* 
Itorg,  In  which  they  are  successful,  the  fee  of 
plalntllTs  attorney  will  be  allowed  out  of  the 
fund  in  the  hands  of  the  trustee  for  creditors 
of  the  third  class,  but  not  out  of  that  part  of 
the  fund  for  the  first  and  second  classes,  as 
the  ault  Is  not  for  their  interests.  Lochte  v. 
Blum,  10  Tex.  Civ.  App.  889,  30  S.  W.  825. 
Bee  also  Fechhelmer  v.  Baum,  48  Fed.  T18,  tnfra, 
IV.  a. 

And  where  useecnred  creditora  of  a  railroad 
company  instituted  proceedings  on  behalf  of 
themselves  and  all  other  creditors  of  tbe  same 
class  who  slionld  eon*  In  snd  contribute  to  the 
expenses^  to  establish  a  llm  on  the  property  of 
the  company  in  the  hands  of  railroad  companies 
which  have  purchased  and  are  in  possession  of 
the  same.  In  which  they  were  succe&aful,  the 
court  allowing  all  unsecured  creditors  to  prove 
their  clalma,  after  which  tbe  defendant  rail- 
road com  pan  lea  purchased  tbe  claims  of  the 
plaintiffs  and  otber  unsecured  creditors,  the  at- 
torneys for  plaintiffs,  who  had  agreed  to  con- 
duct thn  anlt  for  pialntlirs  for  a  specified  com- 
pensation with  the  understanding  that  they 
might  be  allowed  additional  compensation  out 
of  tbe  fund,  will  be  allowed  such  extra  compen- 
sation as  to  the  demands  of  unsecured  creditors 
wbn  bad  made  DO  special  contract  with  them, 
and  will  be  given  a  lien  upon  the  property  to 
secure  the  same,  where  such  lien  Is  authorised 
by  the  law  of  the  state  by  which  the  rights  of 
the  parties  are  governed.  Central  R.  A  Bkg. 
Co.  V.  Pettus,  113  U.  8.  116,  28  L.  ed.  915,  5 
Sup.  Ct.  Rep.  887. 

And  where  a  creditor  of  an  Insolvent  corpora- 
tion, who  has  made  an  assignment  for  creditors, 
files  a  bill  asking  tbe  court  to  assume  jurisdic- 
tion of  the  aaslgnmeut  and  require  the  trustee 
therein  to  give  bond  and  to  administer  and  settle 
the  trust  created  by  the  assignment,  and  tbe 
trustee  admits  the  necestity  of  the  suit,  and 
submits  to  the  Jurisdiction  of  the  court,  and 
executes  a  bond  under  Its  order,  and  refrains 
from  bringing  suit  himself  for  that  purpose, 
tbe  attorney  for  such  creditor  is  entitled  to  h« 
allowed  fees  out  of  the  fund  for  preparing  and 
nilng  the  bill,  and  taking  the  necessary  end 
proper  orders  to  accompli^  tbe  parposes  of  the 
salt,  altbouA  there  was  no  apparent,  immedi- 
ate, or  threatened  danger  of  waste  or  destruc- 
tion at  the  time  the  bill  was  filed;  but  he  will 
not  be  sllowed  fees  for  contesting  claims  of 
persons  against  the  estate,  as  that  was  primar- 
ily the  duty  of  the  assignee.  Strong  t.  Tay- 
lor, 82  Ala.  218.  2  So.  760. 

But  no  allowance  for  counsel  fees  will  be 
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ioT  and  In  the  name  of  James  D.  Campbell, 
against  the  defendant  Provident  Savings  & 
Loan  Society,  as  a  general  creditors*  bill  to 
wind  up  the  defendant  corporation  as  an  in- 
solvent corporation.  The  bill  alleged  that 
the  complainant  had  been  a  member  and 
stockholder  in  the  defendant  association ; 
that,  under  the  rules  and  regulations  of  the 
associatiiHi,  he  had  given  notice  to  its  offi- 
ce's to  withdraw,  and  that  under  this  notice 
he  was  entitled  to  withdraw  the  value  of 
his  stock,  the  amount  of  which  he  set  out, 
and  that  hj  reason  of  the  notice  he  had  be- 
come a  creditor,  but  that  the  officers  of  the 
association  had  failed  and  refused  to  pay 
him  the  amount  claimed  and  due  to  him,  and 
had  failed  and  refused  to  take  any  steps; 
that  he  had  also  a{>plied  to  the  treasurer 
of  the  state,  and  had  been  informed  thai 
the  corp<H-ation  was  an  insolvent  and  non- 


going  corporation.   The  bill  nlao  charged 

that  the  carporaiti<Hi  was  insolveiit,  had 
ceased  to  do  business,  and  its  officers  and 
agents  neglected  and  refused  to  pay  its 
debts.  By  amendmenta  it  was  shown  that 
tbere  were  certain  asseta  belonging  to  the 
corporation,  and  that  certain  foreclosure 
suits  had  been  brought  in  its  behalf  against 
parties  who  had  borrowed  from  it.  It  was 
charged  that  tiie  bill  was  filed  on  behalf  of 
complainant  and  aU  oth«r  creditors  and 
stockholders  of  the  corporation  to  wind  up 
the  defendant  corporation  as  an  insolvent 
corporation,  and  it  was  asked  that  the  bill 
be  allowed  to  be  filed  as  a  general  creditors* 
bill;  that  all  other  suits  against  the  corpo- 
ration be  enjoined;  that  a  receivu'  be  ap- 
pointed to  ccdlect  all  of  its  assets;  and  that 
all  of  its  assets  be  colleoted  by  tJie  recover 
to  be  appointed,  and  distributed  among  iU 


made  la  lavor  of  a  creditor  who  Instftutes  pro- 
ceedings under  Hlnn.  Qen.  Stat.  1894,  |  4240, 
wbich  resalt  In  an  order  directing  that  cred- 
itors be  permitted  to  share  In  the  distribution 
of  the  funds  of  an  insolvent  estate  without 
filing  releaBes,  where  nothing  was  added  to 
the  trust  fund  tbereby.  either  directly  or  indi- 
rectly, and  the  estate  was  In  no  manner  bene- 
fited bj  such  action.  Merrick  v.  Bonnen,  66 
Hlnn.  133.  68  N.  W.  860;  Swedish-American 
Nat.  Bank  v.  Davis,  71  IClnn.  BOB,  74  N.  W. 
287. 

And  where  certain  creditors  of  an  assignor 
for  creditors  brkig  an  action  solely  in  their 
own  behalf  to  secure  priority  Id  the  dlatrlba- 
tion  of  the  estate^  their  attorneys  will  not  be 
allowed  a  fee  out  of  the  assigned  estate,  although 
the  court  retains  the  action  to  settle  the  rights 
and  equities  as  between  the  defendants.  JaC- 
fray  v.  Steedman,  38  S.  C.  557,  17  8.  B.  88. 

And  where  certain  creditors  Intervme  in  an 
action  In  which  a  receiver  has  been  appointed 
for  a  railroad,  their  attorney  will  not  be  al- 
lowed a  fee  either  out  of  the  general  fund  or 
a  fund  realized  from  the  property  remaining 
in  the  receiver's  liands  at  the  time  of  their 
intervention,  where  the  receiver  bad  obtained 
possession  of  all  the  property  before  such  in- 
tervention, and  the  intervening  creditors  merely 
hastened  the  proceeding  that  they  might  real- 
ise out  of  it  at  an  earlier  date  than  they  possi- 
bly would  otherwise  have  done,  and  the  at- 
torn^ performed  only  socb  duties  as  diligent 
counsel  would  have  performed  on  bdialf  of  their 
own  clients.  Ober  ft  Sons  Co.  v.  ICacon  Constr. 
Co.  100  Ga.  886,  28  S.  E.  388. 

XL  Bitit  io  have  conveyance  tat  aaid«. 

a.  In  general. 

Where  a  creditors'  suit  Is  brought  to  have  a 
conveyance  set  aside  as  fraudulent,  the  fees  of 
plalntllTB  counsel  will  be  first  paid  out  of  the 
fund  realized,  where  no  rights  except  those  of 
creditors  are  involved,  and  there  are  no  prior- 
ities lietween  tbeip. 

Thus,  In  Rnlns  v.  Raloey,  11  Humph.  361, 
the  court  said  that  of  course  the  creditor  col- 
lecting a  fund  by  means  of  a*  creditors'  bill 
wonld  be  entitled  to  an  allowance  for  all  ex- 
penses and  costs  necessarily  Incurred  In  doing 
so. 

And  In  Bloomlngdale  v.  Stein,  42  Ohio  St. 
166,  which  was  an  action  by  a  creditor  to  have 
a  note  and  warrant  of  attorney  and  Judgment 
rendered  thereon  declared  frandolent  as  to  cred- 
itors and  for  the  appointment  of  a  trustee  and 
The  subjection  to  the  payment  of  debts  of  the 
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proceeds  of  a  levy  made  under  the  Judgment, 
costs,  including  counsel  fees,  were  ordered  to 
be  first  paid  out  of  the  fund. 

And  where  a  creditor  files  a  blli  to  set  aside 
as  fraudulent  a  conveyance  by  a  trustee  under 
a  will,  and  to  have  creditors  in  whose  favor  the 
trustee  had  confessed  Judgments  declared  to 
have  no  preference,  and  to  have  an  assignment 
for  creditors  ezecnted  by  the  trustee  declared 
void,  In  all  of  which  he  is  Bocceasfnl,  his  attor- 
ney will  be  allowed  a  fee  out  of  the  funds  thus 
realized.  Weed's  Estate,  163  Pa.  600,  30  AU. 
278. 

And  where  certain  creditors  of  one  who  had 
made  a  cession  of  hia  property  instituted  a  suit 
for  the  benefit  of  all  the  creditors  to  have  the 
cess'on  annulled  as  fraudulent,  and  succeeded 
in  finding  property  which  had  been  fraudulently 
omitted  from  the  cession,  and  they  sell  all  the 
property  for  the  Iwnefit  of  the  creditors  gm- 
erally,  their  attorneys  will  be  allowed  a  fK 
out  of  the  fund,  as  the  mass  of  creditors,  re- 
ceived the  benefit  of  what  was  done.  Andrus  v. 
His  Creditors,  46  La.  Ann.  1067,  13  So.  635; 
McGraw  v.  Andrus,  45  La.  Ann.  1073,  13  So. 
630. 

And  where  a  bill  Is  filed  In  behalf  of  the  com- 
plainant and  all  other  creditors  of  a  certain 
person  to  Impeach  a  settlement  by  him  and 
his  wife  and  daughter,  In  which  the  complainant 
is  successful,  he  will  be  allowed  hIa  costs  as 
between  solicitor  and  client  as  well  as  between 
party  and  party  out  of  the  fund  realised  and 
made  available  for  the  creditors  by  the  diligence 
and  at  the  risk  of  the  complainant.  Gold- 
smith V.  Russell,  5  De  O.  M.  ft  O.  647,  23  U  J. 
Ch.  N.  S.  232,  1  Jur.  N.  S.  985. 

And  a  railroad  bondbolder,  who,  la  bebalf 
of  himself  and  other  bondholders,  brings  an 
action  to  have  fraudulent  conveyances  by  the 
trustee  of  a  trust  fund  to  secure  payment  of 
the  bonds  set  aside  and  tbe  trustee  enjoined 
from  selling  any  more  land,  and  for  the  appoint- 
ment of  a  receiver,  by  whose  efforts  a  lai^ 
amoont  of  the  trust  fund  is  secured  and  saved. 
Is  entitled  to  have  his  counsel  fees  paid  out  of 
the  fond.  Internal  Improvi  Fnnd  Trustees  v. 
Greenough,  105  U.  S.  527,  26  L.  ed.  1157. 

And  where  a  trustee  In  insolvency  refuses 
to  institute  proceedings  to  set  aside  a  frauda- 
lent  conveyance  1^  tbe  Insolvent,  and  one  of  tbe 
creditors  brings  a  suit  for  that  purpose  which 
Is  successful,  the  fee  of  his  coonsei  will  be  al- 
lowed out  of  the  estate.  As  Leiman,  32  Md. 
225,  3  Am.  Rep.  132. 

And  where,  on  the  appointment  of  a  receiver 
of  an  Insolvent  firm,  attorneys  are  employed  1^ 
the  general  and  unsecured  creditors  to  contest 
the  validity  of  chattel  mortgages  given  by  tbs 


Digitized  by  VjOOg 


i9oa 


Cahpbkll  t.  Pbotidkht 


Satingb  a  Loah  Socibtt. 


81» 


CTQditorB  and  stockh(dder8  MCfurding  to  la-w. 
This  applicatton  wasreNsted.  But  the  chan- 
cellor, by  a  decree,  directed  the  bill  to  be  filed, 
and  it  was  sustained  as  a  general  creditora* 
bill.  All  other  suits  against  the  corpora- 
tion were  enjoined,  and  a  receiver  was  ap- 
pointed under  this  bill,  and  directed  to  cm- 
leot  all  of  its  assets,  and  the  receiver  so  ap- 
pointed did  proceed  to  collect  the  ass^  be- 
longing to  the  corpcn-ation;  and  ft  la  shown 
by  an  agreement  filed  to  thia  record  that  the 
receiver  had  collected  KHue  $2,482.13,  which 
had  been  disbursed  under  orders  and  decrees 
of  the  court  in  this  cause.  The  court  pro- 
ceeded to  wind  up  the  defendant  corpora- 
tion as  an  insolvent  corporation  in  Uiis  case, 
and  to  disburse  the  funds  collected.  An  ap- 
plication was  made  by  Ruhm  &.  Son,  counsel 
for  the  c(Hnplainant^  to  be  allowed  fees  out 
of  the  funds  brought  into  t^e  case,  as  coun- 


sel for  the  gmeral  creditors.  A  reference 
was  had  to  the  master,  who  reported  that  ar 
reasonable  fee  to  Ruhm  &  Son  would  be  thcr 
sum  of  $200.  No  exception  was  made  as  tcf 
the  amount.  But  the  receiver  in  the  case 
objected  to  the  fee  being  allowed  to  Guhm  &- 
Son  on  the  ground  that  Campbell,  the  com- 
plainant, in  whose  name  they  had  filed  thff 
bill,  was  a  general  credittn',  and  that  thcf 
funds  collected  in  the  case  had  all  been 
oonaumed  liy  creditors  who  had  prioir  claims^ 
The  chanc^lor  sustained  the  position  of  the 
receaver,  and  diMllowed  the  fees  claimed. 
Vrom  this  decree  Ruhm  ft  Son  have  appealed 
and  assigned  errors. 

Besides  the  facts  above  staUd,  the  only 
material  facts  necessary  to  be  found  are 
that  we  find  that  all  of  the  funds  which 
have  been  bronght  Into  this  case  were 
tntmght  In  under  the  OTiginal  bill,  and  col- 


flrm  before  the  appointment  of  the  receiver,  wbo 
did  Qothlug  to  defeat  sucb  oiortgaBes,  and  the 
attorneys  are  successful  In  their  efforts,  the 
fees  will  be  first  paid  from  the  sum  realized 
tbrongb  tbelr  efforts.  Oblo  Valley  Nat.  Bank 
T.  Cammlnsfl,  21  Oblo  C.  C.  782. 

And  in  a  eredltor'a  salt  to  set  aside  a  chattel 
mortgage  as  preferential,  la  which  the  Judg- 
meat  declares  that  the  mortgage  Is  void  as 
against  plaintiff  aad  such  other  creditors  as  may 
contribute  to  the  expenses  of  the  suit,  and  an 
appeal  is  taken  oa  wblcb  the  Judgment  Is  af- 
firmed, the  plaintiff  Is  entitled  to  have  the  other 
creditors  contribute  to  the  costs  of  both  the 
trial  and  the  appeal  as  between  solicitor  and 
client  as  well  as  between  party  and  party  be- 
fore coming  In  to  shsre  in  the  fund,  and  to  avoid 
circuity  such  costs  will  be  directed  to  be  paid 
out  of  the  fund.  Hacdonald  v.  McCall,  12  Can. 
Pr.  Kep.  9. 

But  Morton  T.  New  Orleans  &  9.  R.  Co.  ft  I. 
Asso.  7t)  Ala.  624,  holds  that  the  attorneys  for 
a  judgmmt  creditor  of  an  Insolveat  railroad 
eompauj  who  seek  to  set  aalde  a  deed  of  tnut 
for  tbe  benefit  of  certain  boodbolders  will  not 
be  allowed  a  fee  out  of  tbe  fund  where  snch 
deed  la  held  valid  and  the  principal  efforts  of 
the  attorneys  were  solely  for  tbe  benefit  of  their 
own  clients  and  detrimental  to  thk  bondholders. 

In  Strike  U'Oonald,  2  Harr.  ft  O.  191,  Af- 
firming 1  Bland,  Ch.  57,  tbe  plaintiffs  in  a  cred- 
itors' suit  agreed  to  pay  a  specified  per  cent 
of  the  amount  recovered  to  their  attorneys,  and 
after  other  creditors  appeared  the  attorneys 
made  a  petition  to  tbe  court  showing  tbe 
amount  recovered,  and  the  court  awarded  tbem 
tbelr  fees  accordingly  out  of  the  fand.  Sub- 
sequently the  plaintiffs  filed  a  petition  In  the 
case  showing  that  one  of  tbe  attorneys  died 
after  sucb  award  and  before  anything  further 
was  done  by  bim,  and  tliat  another  attorney 
had  been  employed  in  hia  place,  and  aaklng  that 
the  same  percentage  be  allowed  to  the  latter 
wliicb  would  have  been  given  to  tbe  former  If 
be  bad  not  died.  The  court,  however,  refused 
to  consider  tbe  matter,  stating  that  no  objec- 
tion to  tbe  allowance  of  the  former  attorney 
had  previously  been  made,  and  that  contracts 
between  solicitors  and  their  clients  most  be 
left  be  decided  la  the  same  manner  as  all 
other  contrscta,  and  cannot  be  Introduced  into 
and  blended  with  any  p«idlng  suit. 

In  fixing  tbe  amount  of  fees  to  be  allowed  out 
of  tbe  fund  to  an  attorney  for  general  creditors 
who  aaeceed  in  having  chattel  mortgages  exe- 
cuted by  the  debtor  declared  Invalid  after  the 
appointment  of  a  receiver  who  did  nothing  in 
regard  to  the  matter,  the  fact  that  the  general 
creditors  whom  be  represented  were  also  liable 
54  L.  R.  A. 


to  blm  for  fees  in  tbe  matter,  the  amount  of 
the  funds  In  the  receiver's  hands  for  distribu- 
tion, the  amount  of  the  mortgages  declared  in- 
valid, the  compensation  allowed  the  receiver 
and  bis  attorney,  and  tbe  value  of  the  services 
rendered,  should  all  be  considered.  Ohio  Valley 
NaL  Bank  v.  Commlngs,  21  Ohio  C.  0.  7S2. 

b.  From  what  part  of  frnid  aUowmee  made. 

The  attorneys  for  tbe'  plaintiff  will  be  al- 
lowed their  fees  oat  of  the  part  of  tbe  fund  go- 
ing to  creditors  In  the  same  class  as  the  plain- 
tiff, but  no  part  of  the  fee  will  be  allowed  from 
funds  going  to  prior  creditors  who  are  not  beae- 
fited  by  the  suit,  or  from  that  part  of  tbe  fund 
which  would  go  to  persons  other  than  creditors. 

Thus,  in  a  suit  by  creditors  to  set  seide  a 
fraudulent  assignment  la  which  other  creditors 
Intervene,  the  complainant's  attorney  will  be 
allowed  a  fee  out  of  tbe  fund  which  is  found 
to  be  payable  to  complainant  and  such  Inter- 
vening creditors.  Adams  v.  Eehlor  Milling  Co, 
38  red.  281. 

And  counsel  fees  allowed  for  setting  aside  a 
conveyance  in  fraud  of  creditors  are  not  to  be 
taken  from  the  claims  of  specific  Hen  holders 
who  are  not  benefited,  but  from  those  of  tbe 
general  creditors  tor  whom  tbe  property  was  se- 
cured.  lUchter  V.  Schoenfridt,  1  Ohio  L.  J.  133. 

And  an  attorney  representing  absent  cred- 
itors In  a  suit  to  have  a  cession  annulled  as 
fraudulent  will  not  be  allowed  a  fee  out  of  the 
general  fund,  but  only  out  of  the  fond  for  such 
creditors.  Andrua  v.  UIs  Creditor^  46  La, 
Ann.  1351,  16  So.  215. 

And  where  a  Judgment  creditor  of  an  In- 
solvent railroad  company  seeks  to  set  aside  a 
deed  of  trust  for  the  benefit  of  certain  bondhold- 
ers the  attorneys  of  creditors  holding  a  second 
lien,  wbo  filed  a  cross  bill  for  the  foredosnre 
of  the  trust  deed,  which  was  bdd  to  be  valid, 
will  be  permitted  to  ttk  for  reasonable  fees 
from  any  surplus  which  may  be  left  for  the 
payment  of  holders  of  sucb  second  lien.  Mor- 
ton T.  New  Orleans  ft  &.  B,  Co,  ft  I.  Asso.  79 
Ala.  624. 

The  attorneys  for  plaintiff  in  a  creditors*  bill 
to  vacate  deeds  for  fraud  are  entitled  to  a  fee 
out  of  the  proceeds  of  a  sale  of  the  land  to  tbe 
extent  that  tbey  may  be  applied  to>the  creditors 
wbo  may  come  in  and  share  in  the  result  of  the 
suit ;  but  If  tbe  land  sells  for  more  than  enougb 
to  pay  creditors,  the  balance  should  not  be  di- 
minished by  any  portion  of  the  fee,  or.  In  other 
words,  the  fee  should  be  deducted  from  the 
amount  of  proceeds  applied  to  creditors'  claims. 
Wagener  v.  Mars,  27  S.  C.  S7,  2  S.  E.  844. 

And  In  Uliler  v.  Keboe.  107  Cai.  840,  40  Pae. 
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lected  by  the  receiver  under  his  appointment 
made  under  the  ori^oal  bill.  It  appears 
to  have  been  decreed  in  the  t^mrt  below  (up- 
<m  what  authority  or  what  ground  we  are 
not  informed,  though  there  is  no  appeal) 
that  the  complainant,  Camphdt,  in  whose 
name  the  original  bill  was  filed,  was  what 
was  known  as  a  "free  sharetK^der,"  and  that 
for  this  reasm  his  claim  was  postpoaed 
until  other  creditors  and  shareholders  were 
paid  in  full,  the  result  of  which  was  that 
there  was  nothing  left  to  pay  cm  the  debt 
of  Campbell,  in  whose  name  the  bill  was 
originally  filed.  It  does  not  appear  that 
the  funds  which  were  realized  were  under 
any  mortgage  or  lien,  but  we  simply  infer 
from  what  we  see  in  the  recOTd  (and  it  is 
an  agreed  record  and  very  meager)  thai  the 
funds  were  paid  out  upon  other  series  of 
stoc^  or  claims,  which,  under  the  arrange- 
ment, appear  to  have  been  preferred.  So 
that  the  result  reached  was  that,  although 
all  the  funda  were  collected  by  the  receiver- 


ship established  trader  this  bill  in  process 
of  distribittiaai,  thc^y  were  all  used  up  before 
the  complaiiumit's  claim  eould  be  reatdied. 
But  at  tJie  same  tdme,  so  far  as  we  can  see 
from  this  record,  all  of  these  funds  were  col- 
lected by  the  receiver,  and  all  were  brought 
into  court  under  this  bill.  But  for  the  fil- 
ing of  the  bill,  so  far  as  it  appears  frtmi  this 
record,  they  might  not  have  been  realized 
upon,  and  they  eertaiidy  all  were  l»-oQgfat 
into  court,  as  we  say,  under  this  bill.  Vpoa 
this  state  of  facts,  we  are  of  the  opinion 
that  the  solicitors  for  the  complainant  (the 
appellants,  Ruhm  &  Son)  were  entitled  to 
be  paid  their  reasonable  fees,  which  it  is 
agreed  should  be  fixed  at  the  sum  of  ^00 
out  of  the  funds  collected  by  the  reeeiTer, 
and  should  be  a  charge  upon  such  general 
funds,  notwithstanding,  undor  the  decree  of 
the  chancellor,  noUiing  was  realized  to  pay 
the  original  complainant.  Thia  case  does 
not  belong  to  that  class  of  casea  of  whi<^ 
Kelly  T.  Mountain  City  Club,  101  Tenn.  28^ 


485.  a  solt  was  brought  by  credltorH  to  have  a 
deed  by  tbe  debtor  to  his  wife  declared  frauda- 
lent.  In  which  tbe;  were  saccessfal,  and  the 
coart  held  that  their  attome;  was  not  entitled 
to  fees  out  of  the  gross  proceeds  of  a  sale  of 
the  land,  as  that  would  be  to  make  the 
debtor's  wife  pay  the  attorney's  fee  out  of 
the  residue  comtDg  to  her,  and  there  Is  no 
provision  under  the  California  statute  tor 
recovering  an  attorneys'  fee  from  an  adverse 
party  in  such  an  action.  The  court  said  In 
this  case  that  where  one  beneficiary  brought  an 
action  for  the  ben^t  of  hUnself  and  all  tbe 
other  beneficiaries  the  plaintiff  might  have  e 
reasonable  counsel  fee  out  of  the  fund,  but  that 
such  rule  applied  only  where  alt  the  parties  had 
a  common  interest.  The  opinion  does  not  show 
whether  the  fee  was  aliowed  out  of  that  part  of 
the  fund  available  for  the  payment  of  debts, 
but  such  allowance  would  probably  have  been 
made  If  there  had  been  a  request  therefor. 

And  Llpplncott  v.  Bhaw  Carriage  Co.  34  Fed. 
670,  holds  that  a  solicitor's  fee  will  not  be  al- 
lowed out  of  the  fund  to  complainant  In  a  cred- 
itors' suit  to  have  certain  mortgages  executed 
by  an  insolvent  corporation  set  aside  and  tbe 
mortgagees  declared  trustees  tor  creditors  as 
to  the  proceeds  of  mortgaged  property  told  In 
which  the  mortgages  are  held  Invalid  on  the 
sole  ground  that  some  of  the  directors  of  the 
corporation  were  liable  as  indoners  on  the 
notea  secured  by  tbe  mortgagea  as  the  allowance 
of  such  fee  from  the  fund  would  be  to  make  the 
mortgagees  pay  more  than  their  pro  rata  share 
of  the  fee,  aa  It  would  come  oat  of  the  surplus 
which  would  otherwise  come  to  them.  The 
court  said,  however,  that  an  allowance  of  such 
fees.  If  asked,  might  properly  be  made  against 
intei'veners  who  had  acc^ted  the  invitation  of 
the  bill. 

Bnt  where  a  litigation  is  instituted  by  general 
«r  unsecured  creditors  of  an  insolvent  trust  es- 
tate to  set  aside  a  c<»iveyance  made  and  Judg- 
ments confessed  by  the  trustee  for  the  purpose 
of  giving  a  preference  to  certain  other  creditors 
by  which  a  large  amount  of  property  Is  restored 
to  the  eatate.for  the  benefit  of  all  the  creditors, 
the  fees  of  plalntirs  attorneys  should  be  paid 
out  of  the  whole  fund.  Including  that  going  to 
tbe  creditors  who  had  been  preferred  by  the 
trustee.  Weed's  Estate,  1S3  Pa.  69S,  80  Atl. 
272.  See  also  Annlston  Loan  &  T.  Co.  v.  Ward, 
108  Ala.  85,  18  So.  9S7:  Lochte  v.  Blum,  10 
Tex.  Civ.  App.  38S,  80  S.  W.  026,  aupra,  I.; 
Stanton  v.  Hatfield,  1  Keen,  858,  infra.  III.  b. 
54L.R.  A. 


IIL  Buit  for  adminUtratUm  of  Oeoedenft  m- 

tate. 

a.  In  genaraL 

A  very  common  action  in  Ibigland  and  Ire- 
land, but  one  which  Is  quite  Infreqamt  in  this 
couutry,  Is  that  by  a  creditor  for  the  adminis- 
tration of  a  decedent's  estate.  Where  the  action 
Is  brought  by  the  creditor  In  behalf  of  blmself 
and  all  other  creditors,  and  there  are  no  cred- 
itors prior  to  complainant,  his  attorney  will  be 
allowed  fees  out  of  the  fund  realized  If  there  la 
not  a  sufficient  amount  to  pay  the  debts  In  full: 
bat  If  there  Is  more  than  enough  for  that  pur- 
pose woch  fees  will  not  be  allowed  oat  of  the 
entire  fund,  aa  that  would  be  allowing  the  fees 
out  ot  the  fond  going  to  the  legatees,  heirs,  or 
next  of  kin. 

Thus,  In  such  a  suit  the  plaintiff  will  be  al- 
lowed costs  as  between  solicitor  and  client 
where  tbe  fund  realized  Is  iDsnScient  to  pay 
debts  in  full.  Re  Flynn.  Ir.  L.  B.  17  Eq.  457 ; 
Hood  V.  Wilson,  2  BUSa  &  U.  687 ;  Tootal  v. 
Splcer,  4  Sim.  610. 

And  where  the  assets  are  sofilclent  to  pay  the 
debta  but  not  sufficient  to  pay  In  addition  the 
costs  taxed  as  between  party  and  party,  tbe 
plaintiff's  extra  costs  as  between  solicitor  and 
client  will  be  paid  out  of  tbe  fund.  Satton  v. 
Doggett,  8  Beav.  &,  9  J.  Ch.  N.  8.  885,  4  3at. 
958. 

And  In  Brodie  v.  Bolton,  8  Myl.  &  K.  tSS. 
a  fund  remained  after  the  satisfaction  of  all 
debta  and  tbe  master  of  the  rolls  betd  tbat 
the  Insufficiency  of  tlie  fund  to  pay  the  d^tts 
was  the  only  case  In  whlcb  tbe  plaintiff  in  a 
creditor's  suit  was  entitled  to  his  costs  aa  be- 
tween solicitor  and  client. 

And  In  Blackett  v.  Blackett,  6  L.  J.  Ch.  H.  8. 
218,  tbe  master  ot  tbe  rolls  held  that  costs  as 
between  solicitor  and  client  could  not  be  givtu. 
even  with  the  consent  of  all  the  parties,  nnleas 
it  clearly  appeared  that  the  estate  was  insuf- 
ficient to  psy  the  debts,  otherwise  It  would 
be  giving  extra  coats  out  of  a  fund  belonging 
to  tbe  legatees  or  next  of  kin. 

And  where  creditors  bring  suit  against  the 
devisees  for  tbe  administration  of  the  teataUir's 
estate,  there  being  no  personalty,  tbe  costs  9t 
both  plalntlfis  and  defendants  as  between  party 
and  party  will  be  first  paid  out  of  the  fund  real- 
ized, and  then  the  costs  ot  the  plaintiff  as  be- 
tween solicitor  and  client  it  the  fond  Is  ta- 
solBeleat  to  pay  debts,  aftsr  wbiek  tlie  dditi 
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47  S.  W.  426,  Is  an  eziunple.  That  cose 
and  the  other  cases  there  cited  in  the  opin- 
ion of  the  court  are  oases  where  a  fund  has 
been  appropriated  by  a  mcH'tgage  or  fixed 
lien,  and  is  so  secured  that  no  amon  on  be- 
h^f  of  the  beoeficiarieB  is  needed,  and  where 
mneral  crediton  come  in  seeking  a  sale  of 
ute  property  bel<»ig;ing  to  the  corporation, 
and  a  foreclosure  of  the  mortgage.  In  such 
cases  it  is  evident  that  the  complainant  in 
a  general  creditors'  bill  confers  no  benefit 
upon  the  beneficiaries  under  the  mortgage^ 
He  secures  nothing  for  them,  and  it  would 
be  an  obvious  injustice  to  allow  such  a 
creditor  or  his  counsd  to  reduce  the  fund 
already  secured  by  contract  by  costs  and 
charges  which  are  of  no  bene^t.  And  in 
these  cases,  too,  it  appears  that  the  benefi- 
ciaries under  the  first  mortgage  came  in 
themselvea,  asking  active  relief  and  eeeking 


an  enforcement  of  their  security,  and  did 
not  accept  and  did  not  receive  any  real  bene- 
fit under  the  graieral  creditors'  bill.  Such 
cases,  in  our  opinion,  in  no  sense  resemble- 
the  case  at  bar.  Hera  all  the  assets  that 
were  administered  upon  in  this  case  were 
brought  in  1^  reason  of  and  under  the  gen- 
eral creditors'  bill,  and  it  does  not  appear 
that  there  was  any  mortgage  or  other  fixed 
lien  upon  the  assets.  As  we  say,  the  record 
is  meager,  and  we  are  not  accurately  in- 
formed why  it  was  that  the  original  com- 
plainant was  unable  to  realize  anything  out 
of  the  assets.  He  claims  in  bia  bill  to  have 
been  a  creditor,  and  in  one  sense  he  was; 
but,  under  our  dedsitms,  the  association  hav- 
ing become  insolvent,  he  would  be  placed 
upon  a  par  with  oUier  stockholders,  and 
treated  as  such.  There  is  an  intjmation  in 
the  record,  or  a  recitation,  from  which  we 


will  be  patd ;  but  it  the  funds  ara  more  than  suf- 
ficient to  par  debts  the  latter  costs  will  not  be 
allowed.  Henderson  v.  Dodds,  L.  R.  2  £q.  632, 
14  U  T.  N.  B.  76%  14  Week.  Bep.  908,  83  Beav. 
2S6. 

And  In  Ferguson  v.  Gibson,  Ii.  R.  14  Bq,  370, 
41  L.  J.  Ch.  N.  8.  640,  tbe  vice  cbancellor  said 
that  be  would  deal  with  the  costs  according  to 
the  precedlns  caae  of  Henderson  t.  Dodds,  L. 
908,  S3  Beav.  285.  which  laid  down  a  very  just 
90S,  88  Beav.  2&5,  which  laid  down  a  verr  just 
and  simple  mle. 

And  where  an  action  la  commenced  bj  the 
administratrix  against  the  next  of  kin,  and  tbe 
administratrix  does  not  go  on  with  the  suit, 
but  the  condaet  of  it  Is  given  to  certain  cred- 
itors who  carry  tt.on  In  behalf  of  all  tbe  cred- 
itors and  succeed  in  recovering  a  fond  which  Is 
Insufficient  to  paj  the  debts  In  full,  such  cred- 
itors win  be  entitled  to  costs  out  of  the  fund  as 
between  solicitor  and  client  as  though  the  action 
bad  been  commenced  by  tbem.  Re  Richardson, 
L.  R.  14  Ch.  DlT.  611,  49  L.  J.  Ch.  N.  8.  612, 
43  h.  T.  N.  8.  279,  28  Week.  Rep.  942. 

And  a  creditor  to  whom  the  conduct  of  such 
a  suit  is  given  will  be  allowed  costs  as  between 
ROllcltor  and  client  Joseph  r.  Goode,  28  Week. 
Rep.  225. 

In  Home  T.  Home,  14  Week.  Rep.  957,  which 
was  an  administration  action  by  legatees,  the  vice 
chancellor  said  that  tbe  reason  for  taxing  costs 
as  between  solicitor  and  client  In  a  creditor's 
suit  was  tbat  a  creditor  as  a  party  siring  for 
tbe  benefit  of  others  Is  entitled  to  something 
more  than  ordinary  creditors,  but  that  the  mere 
fact  tbat  one  of  the  plaintiffs  was  a  creditor 
did  not  make  soch  rule  applicable  where  he  sued 
as  a  legatee. 

Where  a  petition  for  the  sale  of  real  estate 
Is  filed  by  an  encumbrancer,  and  a  fund  Is  pro- 
duced for  the  payment  of  several  encumbrances 
of  the  same  priority  as  plaintiff's,  the  latter's 
costs  win  first  be  allowed  out  of  the  fund. 
Watson  v.  Fltspatrick,  11  Ir.  Ch.  Rep.  218. 

Where  a  separate  creditor  of  a  testator  who 
was  a  member  of  a  firm  of  traders  brings  an 
action  for  the  general  administration  of  the 
estate,  and  enough  is  realized  through  his  ef- 
forts to  pay  the  separate  creditors  In  full  and 
to  partly  pay  the  firm  creditors,  he  will  be  en- 
titled to  costs  as  between  solicitor  and  client 
out  of  the  fund,  as  otherwise  he  would  be  in  a 
worse  condition  than  the  other  separate  cred- 
itors. Re  McBea.  L.  R.  82  Ch.  Div.  613,  65  L. 
J.  Ch.  N.  a  70^  64  £••  T.  N.  8.  72S. 

In  Sbortley  v.  Selby,  6  Madd.  447,  the  vice 
cbancellor  held  that  tbe  plaintiff's  solicitor 
in  a  creditors'  suit  had  waived  the  right  to  de- 
duct a  fee  from  tbe  claims  of  other  creditors 
ML.  K.  A. 


by  tbe  plaintiff's  failure  to  pursue  the  decree 
and  call  for  contribntton. 

A  salt  by  a  creditor  in  behalf  of  himself  and 
other  creditors  to  subject  tbe  real  estate  of  a 
deceased  debtor,  which  had  descended  to  bis 
beirs,  to  the  payment  of  bis  debts.  Is  practical- 
ly a  creditors'  bill  In  which  the  plaintiff  Is  en- 
titled to  have  bis  counsel  fee  paid  out  of  the 
common  tands  which  have  been  brought  Into 
court  by  his  action,  even  thougb,  after  tbe  com- 
mencement of  the  action,  controversies  arose  as 
to  tbe  relative  priorities  of  creditors,  and  tbe 
belrs  are  the  same  persons  In  fact,  thougb  not 
in  law,  as  the  beneficiaries  under  a  Judgment 
which  Is  given  priority  over  plsintlfCs  lodg- 
ment. Lawton  v.  Ferry,  46  S.  C.  319,  23  S.  E. 
63. 

And  where  a  bill  for  the  administration  of  tbe 
Insolvent  estate  of  a  decedent  and  the  sale  of 
the  real  estate  Is  properly  filed  by  a  creditor 
In  t>ehalf  of  himself  and  other  creditors  In  ac- 
cordance with  Shannon's  <Tenn.)  Code,  g| 
4102-4108,  by  which  the  estate  Is  brought  under 
the  jurisdiction  of  the  court,  the  solicitors  tor 
plaintiff  are  entitled  to  a  fee  out  of  the  proceeds 
of  a  sale  of  tbe  real  estate,  although  tbe  ad- 
ministrator expected  to  file  such  a  bill  himself, 
as  bis  solicitor  would  probably  have  claimed  an 
equal  amount,  and  a  bill  by  a  creditor  Is  special- 
ly authorized  by  the  statute.  Bank  of  Blount 
County  T.  Smith  (Tenn.  Ch.  App.)  48  S.  W. 
296. 

But  where  the  sole  object  of  a  creditor's  suit 
to  administer  a  decedent's  estate  is  to  secure 
the  payment  of  tbe  debt  due  the  creditor  bring- 
ing the  suit,  and  the  only  other  creditor  is  rep- 
resented by  attomey,  and  no  advantage  accrues 
to  him  from  the  services  of  plaintiff's  attomey, 
such  attomey  will  not  be  allowed  a  fee  out  of 
the  fund,  under  Ky.  Stat,  f  489,  authorizing 
the  making  of  reasonable  compensation  In  such 
a  suit  If  it  appears  that  one  or  more  of  the  par- 
ties to  the  suit  have  prosecnted  it  for  the  braefit 
of  others,  and  have  been  at  trouble  and  expense 
in  conducting  the  same.  Dougherty  v.  Cnm- 
mlngs,  20  Ky.  L.  Rep.  1948,  60  S.'W.  551. 

^d  attorneys  for  certain  creditors  of  an 
Insolvent  decedent's  estate,  who  b^ln  proceed- 
taiga  to  surcharge  the  accounts  of  the  admints. 
tratrbc  the  object  <a  which  is  to  increase  the 
assets  of  tbe  estate,  and  who  succeed  In  laige- 
ly  augmenting  tbe  funds  for  distribution,  can* 
not  have  the  funds  In  the  bands  of  tbe  adminis- 
tratrix charged  with  a  solicitor's  fee  In  their 
favor,  where  their  efforts  are  In  the  mala  di- 
rected to  securing  all  tbe  benefits  fiowing  from 
their  services  to  their  own  clients  to  the  ex- 
clusion of  all  others.  Rives  v.  Fatty,  74  Miss. 
881,  20  So.  862.   The  court  says  In  this  case 
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infer  that  fhe  assets  which  were  brought  in 
were  paid  to  creditors  and  to  preferred 
stockholders.  We  know  of  no  law  in  this 
state  authorizing  preferred  stock  in  build- 
ing and  loan  associations,  but  we  do  not 
regard  it  as  making  any  material  difference, 
aa  the  question  now  stiuids  befcve  us,  as  to 
why  the  complainant  did  not  receive  any- 
thing. It  appears  that,  under  decrees 
whidi  have  not  been  appealed  from,  such  is 
his  status.  But,  wheuier  be  was  a  stodc- 
holder  or  a  creditor,  it  appears  that  the  re- 
sult of  the  filing  of  his  bill  was  to  bring 
into  court  for  the  benefit  of  all  a  considera- 
ble fund;  that  on  this  fund  no  liens  were 
fixed,  but  that,  as  being  funds  ot  an  insol- 
vent corporation,  certain  prim-ities  were  ad- 
judicated ;  and  Uiat  this  adjudication  the 
funds  were  all  appropriated  before  com- 
plainant's  claim  was  rmched.  But  he  and 
his  counsel  brought  Uie  funds  Into  court 
for  the  benefit  of  ail,  and  as  it  does  not  ap- 
pear, aa  we  say,  that  the  funds  had  been 
covered  by  any  mortgage  or  fired  lien,  his 
bill  was  not  an  interfraence  with  fixed 


rights,  but  wap  an  attempt  to  save  the  as- 
sets for  all  the  creditors  and  stockholders 
of  the  corporation,  to  be  propo'ly  adminis- 
tercd  and  distributed  according  to  their 
several  rights.  It  appears  that  the  work 
waa  done  for  the  benefit  of  all,  and  it  is 
clearly  proper  and  right  that  tiiis  work 
should  be  paid  tar  out  of  the  general  fund 
brought  into  court.  The  remit  Is,  therefore, 
that  the  decree  of  the  chanoeiltur  is  reversed, 
and  the  cause  will  be  remanded  to  the  chaor 
eery  court  to  be  further  proceeded  witb, 
with  directions  to  pay  Ruhm  ft  Son  a  fee  of 
$200  out  of  the  funds  in  court  impounded 
under  this  bill.  The  costs  of  this  proceed- 
ing will  also  be  paid  out  of  such  funds,  and 
a  decree  will  accordingly  be  BO  entered. 
AU  concur. 

J/r.  John  B«hai  for  appellees. 

The  above  decision  waa  affirmed  by  the 
Supreme  Court  without  further  opinion  on 
January  16,  1901. 


ttiat  it  would  be  a  dangerous  precedent  to  bold 
that  counsel  misht  Intervene  to  protect  the  In- 
terests of  persons  who  bad  not  Blgnllled  an; 
desire  for  their  services,  and  obtHln  attorney's 
fees  It  their  efforts  were  successful,  and  that  It 
would  be  almost  aa  dangeroas  to  compel  liti- 
gants In  a  common  cause  to  bear  the  expense 
of  counsel  fees  Incnrred  b7  th^  fellow  litigants 
without  their  procurement  or  oonsent  becaose 
of  Incidental  bensAts  resnltlng  from  the  services 
of  the  fighting  IltlanmtiL 

b.  from  vffiat  part  of  fund  allOKance  made. 

Where  a  fund  Is  realized  in  a  creditors'  suit 
to  set  aside  a  fraudalent  conveytnce  by  the 
executor  through  the  diligence  of  plaintiff,  and 
the  assets  are  more  than  sufBcient  to  pay  the 
debts  and  legacies,  leaving  a  surplus  for  the 
residuary  legatee,  the  costs  of  the  plaintiff  as 
between  partj  and  partj  will  be  paid  oat  of 
the  general  fund,  and  bis  extra  costs  as  between 
solicitor  and  client  will  be  paid  out  of  a  fund 
equal  to  the  amount  of  the  debts,  so  that  each 
creditor  will  pay  a  proportionate  part  of  such 
costs.    Stanton  v.  Hatfield.  1  Keen,  858. 

Where  a  simple  contract  creditor  brings  a 
creditors'  suit  and  procures  the  sale  of  real 
estate,  the  proceeds  of  which  are  more  than  snf< 
flcient  to  pay  the  debts,  the  plaintiff  is  not  en- 
titled to  make  Judgment  creditors  contribnte  in 
proportion  to  their  demands  to  his  costs  as  be- 
tween solicitor  sad  client,  as  the  parties  should 
-be  paid  their  costs  out  of  the  proceeds  of  real 
estate  according  to  the  priorities  of  their  de- 
mands, sod  the  judgment  creditors  have  prior- 
ity over  simple  contract  creditors.  Newby  v. 
Drew.  10  Ir.  Eq.  Rep.  58. 

e.  inkers  pMnUff'ti  debt  not  nwSheO. 

The  cases  In  England,  while  coUSIctlng  to 
some  extent,  seem  to  be  to  the  effect  that  plain- 
tiff's attomeya'  fees  will  be  allowed  It  the  suit  i 
Is  brought  In  good  faith,  although  the  fund  Is 
exhausted  before  platntllTs  debt  Is  reached.  In 
Ireland  no  costs  of  any  kind  are  ordinarily  al- 
lowed in  such  a  case, — at  least  where  the  plain- 
tiff knew  that  his  debt  would  not  be  reached; 
—except  for  services  In  making  ont  the  title 
to  land  and  bringing  the  fund  into  court,  the 
benefit  of  which  accrues  to  prior  creditors.  In 
several  coses  the  questton  of  costs  is  considered 
generally,  and  it  is  Impossible  to  tell  from  the 
54  L.  n.  A. 


opinion  whether  the  matter  of  attorneys'  fees 
was  before  the  court  In  any  way  whatever.  In 
such  case  the  decisions  are  not  token  unless 
there  Is  something  in-  them  which  woald  seem 
to  be  helpful  on  the  question  of  such  fees. 

Thus,  where  a  creditors'  suit  Is  instituted  by 
a  simple  contract  creditor  In  behalf  of  himself 
and  all  other  creditors,  the  plalntllC  will  be  al- 
lowed  bis  costs  as  between  solicitor  and  dloit 
ont  of  the  estate,  althoogh  the  assets  realised 
are  Insufficient  to  satisfy  the  specialty  debta 
Jenkins  v.  Robwtson,  22  L.  J.  Ch.  N.  8.  874,  1 
Week.  Bep.  208.  In  this  case  the  vtos  chancel- 
lor said  that  It  was  hard  that  wbra  the  spedal- 
ty  creditors  did  not  have  enoo^  to  pay  tbem, 
their  money  should  be  taken  to  pay  the  extra 
costs  of  a  creditor  of  a  lower  degree,  but  that 
he  did  not  know  of  a  case  is  which  aach  coats 
had  been  refused. 

Bat  Lechmere  v.  Brasler,  1  Bnsa  Ch.  72,  4 
L.  J.  Ch.  83,  holds  that  where  simple-contract 
creditors  bring  a  salt  sgalnst  the  personal  rep- 
resentative of  a  decedent  for  an  administration 
of  bis  estate  and  the  sale  of  his  real  estate,  and 
the  assets  prove  losaAcent  to  pay  specialty 
d^ts,  the  costs  of  the  plaintiff  ma  between 
party  and  party,  bot  not  as  between  solhdtor 
and  client,  will  be  allowed  oat  of  the  estate, 
where  the  specialty  creditors  conid  have  satis- 
fied their  demands  withoat  the  aid  of  a  coon 
of  equity  If  such  salt  had  not  been  brought.  In 
this  case  the  plalntirs  solicitor  stated  that  be 
conld  Sod  no  Instance  In  which  any  coats  be- 
yond those  taxed  as  t>etween  party  and  party 
had  been  allowed  In  such  a  case. 

In  Larklns  v.  Paxton,  2  Hyl.  &  K.  320.  and 
Barker  v.  Warden,  2  Myl.  &  K.  818,  the  master 
of  the  rolls  held  that  where  a  simple  contract 
creditor  instltnted  a  salt  for  the  administration 
of  a  testator's  estate,  and  tbe^ossets  proved  in- 
snfflclent  to  pay  the  specialty  creditors,  the 
plaintiff  should  still  be  permitted  his  costs  oot 
of  the  fund,  nothing  being  said  as  to  costs  be- 
tween solicitor  and  client. 

But  In  Sallivan  v.  Sevan,  20  Beav.  390.  costs 
were  refused  on  the  ground  that  the  plaintiff 
was  Informed  before  prosecnting  the  order  that 
the  assets  were  insufilclent  to  pay  the  specialty 
creditors. 

Where  a  simple  contract  creditor  flies  a  bin 
for  the  administration  of  the  estate,  and  the 
assets  are  insufficient  to  pay  the  only  specialty 
creditor  whose  suit  at  law  had  been  enjoined  at 
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tbe  Inataiice  of  tbe  executor,  the  mavter  of  tbe 
rolls  expremecl  tbe  opinion  tbat  tbe  asaets  odgbt 
not  to  be  diminished  by  tbe  payment  of  tbe 
plalDtlfTs  coats;  but,  as  there  was  a  probability 
tbat  further  assots  would  be  realized,  the  case 
was  referred  back  to  the  master  to  continue  the 
-accounts.    Voung  t.  Everest,  1  Rubs.  &  H.  42B. 

And  Is  Rowland!  t.  Tucker,  1  Russ.  &  U.  63Q, 
the  master  of  the  rolli  refused  to  allow  costs 
In  a  case  by  a  simple  contract  creditor  where 
the  assets  were  insufficient  to  pay  specialty 
debts. 

Ordinarily  no  cost*  of  any  kind  will  be  al- 
lowed the  plalDtlff  In  a  creditors*  salt  where  tbe 
assets  are  Insnfflelent  to  pay  creditors  who  bSTe 
a  Ilea  prior  to  that  of  plaintiff.  Gray  v.  Craw- 
ford, 1  Ir.  £q.  Rep.  274,  Jones  &  C.  174. 

In  Smyth  v.  Murphy,  10  Ir.  Ch.  Rep.  42,  tlia 
master  of  the  rolls  says  that  In  suits  by  encum- 
brancers of  real  estate  die  rule  In  Ireland  ta 
tbat  the  plaintiff  gets  his  costs  In  the  same  pri- 
ority as  hla  demand,  the  rale  being  different  in 
Enffland,  the  plaintiff  there  being  paid  hla  costs 
In  the  Urst  instance. 

No  costs  were  given  a  simple  contract  cred- 
itor wbo  brought  a  suit  for  the  administration 
of  a  decedent's  estate  oat  of  assets  which  proved 
Insnfflelent  to  pay  Judgment  and  specialty  cred- 
itors, where  she  knew  before  filing  tbe  bill  tbat 
there  were  judgment  debts  far  exceeding  the 
amount  of  the  assets,  and  Instituted  tbe  milt 
merely  to  try  their  nature.  FIshsr  t.  Klnr, 
11  Ir.  Eq.  Rep.  400.  Tbe  Lord  Chancellor 
said  tbat  In  suits  to  raise  charges  on  real  prop- 
erty the  rule  bad  long  been  settled  that  plain- 
tiff gets  his  costs  In  the  priority  of  his  demands, 
and  will  not  be  allowed  th«n  out  of  a  fund  in- 
sufficient to  pay  prior  creditors  unless  funds 
were  thereby  realized  which  might  otherwise 
have  been  lost. 

In  Drake  t.  Forde,  3  Ir.  Eq.  Rep.  66,  a  simple 
contract  creditor  who  Instituted  a  suit  for  tbe 
Administration  of  personal  assets  was  not  al- 
lowed his  costs  as  against  Judgment  and  q»eclai- 
ty  creditors,  for  the  payment  of  which  debts  tbe 
assets  proved  Insufficient,  where  It  did  not  ap- 
pear that  the  salt  was  necessary  for  the  due 
adminletratlon  of  the  assets,  and  It  does  not 
seem  to  have  been  brought  In  good  faith. 

Aaa  in  Watson  t.  FltzpatrltA,  11  Ir.  Ch.  Bep. 
213,  In  which  pliUntlir  was  first  allowed  bis 
costs  out  of  a  fund  produced  for  the  payment 
of  several  encumbrancers  of  the  same  priority 
as  plalntlfls,  the  msster  of  the  rolls  said  that 
the  rule  established  in  Peyton  v.  M'Dermott,  1 
Dru.  &  Wal.  234,  and  Nelson  v.  Brady,  2  Dru. 
it  War.  148,  1  Connor  &  L.  239,  4  Ir.  Eq.  Rep. 
359,  was  adopted  to  prevent  Junior  creditors 
from  bringing .  suit  for  tbe  sole  purpose  of 
realizing  costs  when  they  knew  that  the  funds 
could  not  reach  them. 

And  where  a  Junior  creditor  Instituted  a  suit 
which  he  might  have  known  was  desperate  he 
will  not  be  allowed  his  costs,  but  If  the  debt  was 
a  hopeful  one  and  Instituted  In  good  faltb,  bis 
costs  will  be  first  paid,  although  the  fund  Is 
exhausted  before  his  demand  Is  reached.  Egan 

Baldwin,  1  UoUoy,  639. 

But  Bennett  t.  Going,  1  Holloy,  629,  holds 
that  a  creditor  filing  a  creditors'  suit  is  en- 
titled to  his  costs  out  of  the  fund.  In  case  it 
Is  deficient,  t^e  first  thing  after  paymeat  of  tbe 
costs  as  executor,  although  there  are  not  enough 
assets  to  reach  bis  claim. 

And  where  a  suit  for  the  administration  of 
die  assets  of  an  intestate  by  some  person  is 
necessary,  and  a  simple  contract  creditor  brings 
the  same  and  conducts  It  properly,  he  will  be  al- 
lowed the  costs  therein  out  of  tbe  funds  In  pref- 
erence to  the  demand  of  any  specialty  or  Judg- 
ment creditor.  Jameson  T.  Farrer,  3  Ir.  Eq. 
S46. 

And  In  Kelly       Kelly,  1  Ir.  Eq,  Etep.  817, 


costs  of  bringing  tbe  fund  Into  coart  were  al- 
lowed to  plaintiff,  although  his  demand  was  not 
reached,  because  the  fund  had  been  reached  by 
bis  diligence,  and  be  bad  no  notice  of  tbe  pfior 
demand  nntil  it  bad  been  realized.  In  this 
case  tbe  master  of  the  rolls  states  that  he  has 
the  authority  of  tbe  Lord  Chancellor,  who  ren- 
dered the  decision  in  Taylor  v.  Gorman,  1  Dm. 
«t  Wal.  236,  note,  which  gave  the  role  as  be- 
tween several  Judgment  creditors  ■«  to  the  costs 
of  prosecuting  the  suit  prior  to  the  decree,  that 
such  rule  was  not  Intended  to  apply  to  the  costs 
subsequent  to  the  decree  for  making  out  the  title 
to  land  and  btlngliv  the  fund  Into  court. 

And  in  Nelson  v.  Brady,  2  Dru.  *  War.  148, 
4  Ir.  Eq.  Bep.  359,  1  Connor  it  L.  230,  a  Judg- 
ment creditor  who  brought  a  creditors'  suit,  tbe 
funds  from  which  were  insufficient  to  pay  prior 
debts,  was  not  allowed,  out  of  the  fund  as 
against  prior  creditors,  the  cost  of  carrying  on 
the  same,  but  was  allowed  tlie  cost  of  preparing 
the  land  sold  to  realize  the  fund  and  of  pro- 
curing counsel's  opinion  upon  it,  of  preparing 
conditions  of  sale  and  of  proceeding  upon  the 
order  to  settle  them  before  tbe  master,  as  tbe 
prior  creditors  derived  all  the  ben^t  of  such 
proceedings. 

And  in  Smyth  v.  Murphy,  10  Ir.  Ch.  Rep.  42 ; 
Haguire  v,  Onndass,  1  Ir.  Eq.  Rep.  2S ;  and 
Kelly  V.  Kelly,  1  Ir.  Eq.  Rep.  817, — the  costs  of 
making  out  the  title  to  land  were  alao  allowed 
on  the  ground  tbat  they  had  been  Incurred  for 
the  benefit  of  all  parties. 

IV.  Suit  for  appointment  of  receiver  and  to 
wind  up  Insolvent  corporation. 

a.  In  gmerak 

Where  a  creditor  of  an  Insolvent  corporation 
brings  an  action  for  the  appointment  of  a  re- 
ceiver and  to  wind  up  its  affairs  the  fees  of  his 
attorney  for  services  rendered  before  the  ap- 
pointment of  the  receiver  will  be  allowed  out 
of  the  fund  in  tbe  latter's  hands  If  such  serv- 
ices prove  beneficial  to  other  creditors. 

Thus,  where  the  complainant  in  a  general 
creditors'  bill  to  wind  up  the  affairs  of  an  in- 
solvent corporation  succeeds  in  securing  a  large 
fund  for  the  bondholders  gmerally,  his  counsel 
will  be  entitled  to  receive  a  reasonable  compen- 
sation from  the  fund  for  their  services.  Bris- 
toi-Goodson  Electric  Light  &  P.  Co.  v.  Bristol 
Gas,  Electric  Light  &  P.  Co.  90  Tena.  S71,  42 
8.  W.  10. 

And  where  a  creditor  of  a  corporation  In- 
stitutes proceedings  for  the  appointment  of  a 
receiver  for  It  on  tbe  ground  of  the  fraud  and 
mismanagement  of  its  officers,  as  a  result  of 
which  a  large  amount  of  money  Is  saved  for 
certificate  holders  and  other  creditors,  he  will 
be  allowed  a  reasonable  attom^'s  fee  out  of 
tbe  fund  In  the  receiver's  hands.  Davis  v.  Bay 
State  League,  158  Hass.  434,  88  N.  E.  691. 

And  where  a  creditors'  bill  to  have  the  court 
take  charge  of  the  assets  of  an  Insolvent  and 
dissolved  corporation  and  distribute  them  rata- 
bly among  its  creditors  Is  brought  by  certain 
creditors  In  behalf  of  themselves  and  other 
creditors,  ihe  fee  of  plaintlfTs  attorney  should 
be  paid  out  of  the  fund  before  any  distribution 
between  the  creditors  Is  ordered.  White  v.  Uni- 
versity Land  Co.  49  Mo.  App.  460. 

And  a  railroad  bondholder,  who,  in  behalf 
of  himself  and  other  bondholders,  brings  an 
action  to  have  fraudulent  conveyances  by  Uie 
trustees  of  a  trust  fund  to  secure  payment  of 
the  bonds  set  aside  and  for  tbe  appointment  of 
a  receiver  by  whose  efforts  a  large  amount  of 
the  trust  fund  is  secured  and  saved,  Is  entitled 
to  have  bis  counsel  fees  paid  out  of  tbe  fund. 
Internal  Improv.  Fand  Trustees  T.  Greenougb* 
106  U.  8.  627,  26  L.  ed.  1167.      ^  . 
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And  the  attorneys  for  plaintiff  in  an  action  to 
wtocl  up  the  affairs  of  an  Insolvent  banking  cor- 
poration will  be  allowed  out  ot  tbe  funds  com- 
PMiUtloii  for  prosecuting  tbe  bill  and  for  Tala- 
able  serrlces  rendered  In  the  general  litigation. 
Hoses  T.  Ocoee  Bank,  1  Lea,  898. 

And  where  creditors  bring  an  action  for  tbe 
appointment  of  a  receiver  on  the  ground  that 
tbe  debtor  Is  Insolreot,  and  a  large  amount  Is 
realized  for  general  creditors  through  having 
certain  mortgages  and  assignments  given  b;  him 
held  to  constitute  a  general  assignment  for  cred- 
itors, the  attorneys  ot  (;omplaloants  will  be 
allowed  compensation  out  of  the  fund  thereby 
created.  Fecbhelmer  v.  Banm,  43  Fed.  710. 
See  also  Anntston  Loan  &  T.  Co.  Ward,  108 
AU.  85.  18  So.  937 ;  Locbte  v.  BltUD,  10  Tex. 
Civ.  App.  385,  30  8.  W.  925,  BUpra.  I. 

And  where  a  bill  to  foreclose  a  mortgage  on  a 
railroad  Is  filed,  and  the  holder  of  a  Ilea  on  the 
railroad  files  a  creditors'  bill  bringing  In  all  the 
Hen  holders,  which  bill  la  cmsolldated  with  tbe 
bill  for  foreclosure,  the  one  filing  the  creditors' 
bill  la  entitled  to  have  the  fees  of  his  counsel 
paid  out  of  tbe  fond  realized  from  a  sale  of  the 
road.  It  being  Indispensable  to  a  successful  sale 
tbat  the  property  should  be  cleared  of  the  liens, 
and  the  action  ot  the  one  filing  such  creditors' 
bill  tieing  beneficial  to  all  concerned.  Central 
Trust  Co.  V.  Condon,  14  C.  CI  A.  814,  81  U.  S. 
App.  3^17,  67  Fed.  84. 

And  where  the  holders  of  second  mortgage 
bonds  brought  suit  for  the  appointment  of  a 
receiver,  and  the  tmsteea  tad  holders  ot  tbe 
first  mortgage  bonds  recognised  the  necessity  of 
a  receiver  and  acquiesced  tn  the  appointment 
of  one,  and  the  trustees  ot  tbe  second  mortgage 
bonds  made  no  objection  except  to  the  com- 
plainant's right  to  sue,  all  parties  Interested 
agreeing  tbat  tbe  omrae  pnrsned  by  complain^ 
ant  was  for  tbe  good  of  all  parties  concerned, 
the  fee?  of  his  attorneys  will  be  allowed  out  of 
the  fund.  Bound  T.  Boatb  Carolloa.  B.  Co.  43 
Fed.  404. 

And  where  a  bill  Is  brought  for  the  appoint- 
neat  of  a  receiver  of  an  inaolvnit  corporation 
by  a  creditor  in  behalf  of  bimself  and  all  other 
creditors,  and  the  attorneys  for  complainant 
continue  to  conduct  the  litigation  after  tbe  ap- 
pointment ot  the  receiver,  contesting  all  un- 
founded claims  and  performing  services  very 
beneficial  to  all  the  creditors,  they  will  be  al- 
lowed compensation  out  of  the  fund  fbr  the 
■ervlces  performed  after  as  well  as  before  the 
appointment  of  the  receiver.  Burden  Central 
Sugar-Ref.  Co.  v.  Ferris  8ugar-Mfg.  Co.  81  C. 
C.  A.  288,  68  D.  S.  App.  166,  87  Fed.  810. 

Where  a  corporatttm  brought  a  general  creA-* 
<tonr  bin  on  behalf  ot  Itself  and  all  other  cred- 
itors gainst  an  Insolvent  corporation  for  the 
appointment  ot  a  receiver  and  the  distribution 
of  its  BSWtSt  In  which  It  tailed  because  of  an 
Illegal  combination  with  sucb  corporation  In 
restraint  of  trade.  Its  solicitors  will  be  allowed 
out  ot  the  corporate  assets  for  services  which 
were  for  the  benefit  of  alt  creditors  generally, 
but  not  for  services  In  behalf  of  complalnsnt 
alone  from  which  the  other  creditors  received 
no  benefit.  American  Handle  Co.  v.  Standard 
Handle  Co.  (Tenn.  Cb.  App.)  59  S.  W,  709. 

And  where  creditors  trf  an  InsolTent  corpora- 
tion consent  to  tbe  business  being  carried  on 
for  several  years  by  tbe  assignee  for  tbe  bene- 
fit of  creditors,  who  pays  dividends  to  the  cred- 
itors for  several  years,  after  which  a  majority 
of  the  creditors  enter  Into  n  scheme  of  a  new 
corporation  to  boy  the  corporate  properties, 
whereupon  a  creditor  who  has  received  divi- 
dends on  his  debts  brings  a  creditors'  bill  to 
have  the  affairs  of  the  corporation  wound  up. 
In  which  nothing  is  brought  into  existence  tor 
tbe  benefit  of  credtiors,  no  complications  re- 
nuived  from  the  properties,  and  none  of  tbe 
£4  L.  K.  A. 


properties  In  existence  protected  or  preserved,  m. 
fee  will  not  be  allowed  to  his  attomeya  out  of 
the  corporate  assets  arising  from  a  sale  of  tbO' 
properties.  Paiidiurst  *  W.  Co.  T.  Btna  Coal 
Co.  (Tenn.  Ch.  App.)  64  S.  W.  S8. 

And  where  a  creditor  and  stockholder  of  an 
Ineoivent  coriwratloo  files  a  petition  la  behalf 
of  himself  and  other  creditors  and  stockholders- 
for  tbe  appointment  of  a  receiver  and  the  wind- 
ing np  of  Its  affairs,  tbe  feea  of  his  attorneys 
will  not  be  ordered  paid  out  of  the  assets  in  the 
bands  of  tbe  receiver  on  the  ground  that  hl» 
action  was  a  benefit  to  tbe  creditors  gwerally. 
where  he  was  liable  as  a  stockholder  to  an  ex- 
tent greatly  exceeding  the  debt  due  to  him.  and 
It  was  to  bis  Intnest  as  a  stockholder  to  see 
that  tbe  debts  wer«  paid  ont  of  the  corporate 
aasets.  Kadleh  Chicago  Co-Op.  Brewing 
Asso.  35  111.  App.  411. 

b.  From  wAat  part  of  fund  aBowanee  made. 

Where  a  bill  In  the  natore  ot  a  creditors' 

bill  Is  brought  against  a  railroad  company  to 
require  the  payment  of  certain  unfunded  ooo- 
pons  of  6  per  cent  bonds  by  a  holder  of  sach 
coupons  In  behalf  ot  himself  and  all  others 
standing  In  the  same  condition,  and  afterwards 
certnln  holders  ot  7  per  cent  bonds  intervene 
and  summon  a  particular  bolder  of  tbe  6  per 
cent  bonds  to  represent  sncb  bondholders,  and 
the  bondholder  so  summoned  employs  counsel, 
and  all  creditors  ot  tbe  company  are  called  In. 
and  a  contest  then  arises  between  tbe  holdns 
of  tbe  6  per  cent  and  7  par  ceat  bonds  as  to  tbe 
priority  of  thtir  lien.  In  which  the  6  cent 
bondholders  are  snccessfnl,  the  entire  amount 
realised  from  a  sale  ot  the  railroad  being  in- 
sufficient to  satisfy  the  prior  lien,  counsel  fees 
out  of  tbe  comirtHi  fund  will  be  allowed  only 
to  the  attorn^  for  the  one  thos  representing 
the  6  per  cent  bondholders,  although  counsel 
for  other  bondholders  of  that  class  render 
valuable  assistance  to  such  clasa  without  being 
bpeclally  employed  by  them  as  a  class.  Hand  v. 
Savannah  &  C.  R.  Co.  21  B.  C  162.  The  court 
also  says  tbat  the  attom^s  for  the  plalntllT 
as  representing  the  holders  of  unfunded  coo- 
poos  of  tho  6  per  cent  bonds  might  be  oitltled 
OB  the  same  principle  to  a  fee  out  of  so  much 
of  the  common  fund  as  the  holders  of  such 
coupons  might  be  entitled  to.  On  a  former 
hearing  In  17  S.  C  218,  the  court  had  said  that 
the  fees  of  all  tbe  attorneys  property  chargeable 
for  successful  services  should  be  paid  oat  of 
the  common  fund  so  as  to  make  the  successful 
litigants  pi^  their  proper  proportions. 

Where  nearly  all  the  members  of  a  railroad 
relief  association  assign  their  Interests  to  the 
railroad  company  In  trust  for  a  new  relief  as- 
sociation to  be  organised,  and  soon  after  the 
dissolution  of  the  old  association  two  oonassign- 
Ing  members  file  a  bill  against  the  railroad  com- 
pany alleging  that  the  asalgnments  were  void 
and  asking  for  the  appointment  of  receivers 
tor  tbe  old  association,  and  receivers  are  ap- 
pointed but  the  order  therefor  is  reversed  on 
appeal,  whereupon  the  railroad  company  files 
a  bill  asking  the  court  to  assume  Jurisdiction 
over  tbe  distribution  ot  the  assets  ot  the  old  as- 
sociation, and  the  whole  fond  Is  brought  Into 
court  for  such  diatrlbntlon,  the  attorn^s  for 
tbe  two  members  bringing  such  suit  will  not 
be  allowed  a  counsel  tee  out  ot  the  entire  fond, 
but  only  ont  of  tbe  part  belonging  to  tbe  non- 
assigning  members,  as  tbelr  action  was  hostile 
to  tbe  railroad  company  and  tbe  assigning 
members  and  In  no  way  beneficial  to  them. 
Baltimore  ft  O.  B.  Co.  T.  Brown,  79  Ifd.  451, 
29  Atl.  527. 

Tbe  fees  of  counsel  for  plaintiff  In  a  pro* 
ceedtng  for  the  appointment  of  a  receiver  of  an 
insolvent  iMUtnersblp  on  the  gqiiuDA  of  colluste 
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betwMH  th«  firm  and  an  attacblnff  creditor  will ' 
be  allowed  only  against  tbat  portion  of  tbe 
partaerchlp  property  not  covered  hj  the  at- 
taebmeat,  where  goch  attaebment  ia  hM  to  be 
a  Hen  on  the  property  prior  to  that  of  tbe  one 
applylnjc  for  the  appointment  oC  tbe  reedver. 
Byrne  t.  Flret  Nat.  Bank,  20  Tex.  CIt.  App. 
194,  49  S.  W.  710. 

e.  Wkere  ptalnUff'*  deW  not  reaeh«d. 

A]thongb  tbe  fund  realised  from  the  salt  ta 
exhausted  before  tbe  plaintiff's  debt  la  reached, 
tbe  fei>s  of  his  attorneys  will  be  allowed  ont 
of  the  fand  It  the  services  performed  by  them 
were  necessary  to  enable  the  prior  creditors  to 
reeorer,  and  proved  heuefldal  to  them;  but  U 
each  services  were  unnecessary  and  of  no  ben» 
fit  no  fee  will  be  allowed. 

Thus,  Campbull  v.  Pkovid«nt  8av.  &  L.  Soc. 
holds  that  where  a  general  creditors'  bill  la 
brought  against  an  Insolvent  bnlldlng  and  loan 
aaaociatlon,  by  means  of  which  considerable 
funds  are  collected,  all  of  which  are  absorbed 
In  the  payment  of  claims  prior  to  that  of  the 
one  bringing  tbe  bill,  a  reason&ble  fee  for  his 
solicitor  will  nevertbeless  be  allowed  out  of 
the  fund  where  there  Is  no  mortgage  or  other 
Sxed  Ucn  on  the  assets  by  means  of  which  they 
wonld  have  been  available  for  payment  of  each 
prior  claims  without  the  assistance  rendered  by 
means  of  the  creditors'  bill. 

And  D.  A.  Tompkins  Co.  v.  Chester  Mills,  90 
Fed.  87,  holds  that  an  onsecnred  creditor  of 
an  Insolvent  corporation  wbldi  had  ceaaed  do- 
ing business,  who  commenced  a  creditor's  snit 
for  the  conservation  and  distribution  of  the 
corporate  assets  according  to  priority  and  the 
appointment  of  a  receiver  at  a  time  when  the 
bondholden  conld  not  act  becanse  notbinc  was 
dne  them  at  the  time  and  no  one  bnt  an  unse- 
cored  creditor  could  act,  will  be  allowed  a  con- 
tribution from  the  fund  created  toward  his  ex- 
penses as  between  solicitor  and  client,  although 
the  fvnd  is  Insufficleot  to  pay  tbe  corporate 
bonds  which  constituted  a  claim  prior  to  hla, 
all  tbe  parties  having  acquiesced  in  the  suit  and 
received  the  benefits. 

And  Lowry  Banking  Co.  v.  Abbott,  87  Ga. 
134,  18  S.  K.  204,  holds  that  where  a  petition 
In  the  nature  of  a  creditors'  bill  Is  filed  asking 
for  a  receiver  of  the  debtor's  assets,  and  a 
mortgagee  of  such  debtor  Is  made  a  party  on 
Its  own  application,  thns  recognising  the  ne- 
cessity of  the  petition  and  ratifying  the  filing 
of  it,  the  attorneys  for  tbe  plaintiff  will  be  en- 
titled to  a  fee  out  of  the  fund,  even  though  the 
mortgages  were  sufllcient  to  consume  the  entire 
aneta^  rendering  the  appointment  of  the  recdv- 
er  unnecessary.  The  court  said,  however,  that 
if  tbe  mortgagee  had  not  Joined  in  the  proceed- 
ing the  attorney's  fee  could  not  have  been  al- 
lowed out  of  the  fund. 

But  Lewis  V.  Kdwards,  92  Qa.  533,  17  8.  B. 
920,  holds  that  where  a  creditors'  petition  was 
filed  for  the  appointment  of  a  receiver  for  an 
insolvent  trader  and  tbe  sale  of  hie  property, 
all  of  which  was  covered  by  a  chattel  mortgage 
for  an  amount  snfflclent  to  ezhanst  all  its  pro- 
ceeds, and  the  mortgage  was  foreclosed  and 
placed  Id  the  hands  of  tbe  sheriff  for  the  pur- 
pose of  claiming  tbe  fond,  before  tbe  receiver's 
sale  took  place,  tbe  mortgagees  not  having  been 
made  parties,  the  fees  of  the  attorney  for  the 
o>mpiainant  will  not  be  allowed  ont  of  the  fund, 
as  there  was  no  necessity  tor  the  filing  of  the 
petition  BO  far  as  the  mortgagees  were  con- 
cerned, and  they  derived  no  twaefit  therefrom. 

And  hi  Hooper  v.  Cl^,  09  Oa.  167,  25  B.  E. 
96,  the  court  said  that  the  ease  was  controlled 
by  the  preceding  case  of  Lewis  v.  Edwards,  92 
Go.  683,  17  S.  B.  920,  and  that  the  attorneys' 
fee  asked  for  bad  been  properly  refused. 
ML.B.  A. 


And  Kelly  v.  Mountain  City  Club,  101  Tenn. 
266,  47  S.  W.  426,  holds  that  the  attorneys  for 
complainant  In  an  action  by  a  second  mortgage 
bondholder  and  general  unsecured  creditor  to 
wind  up  the  affairs  o£  an  Insolvent  corporation 
are  not  entitled,  as  against  the  first  mortgage 
bondholders,  to  liave  their  fees  paid  out  of  tbe 
proceeds  of  a  sole  of  the  real  estate  mortgaged, 
where  such  first  mortgage  bondholders  were  not 
Interested  In  having  the  proceeds  paid  Into 
court,  but  could  have  foreclosed  their  mortgage 
outside  of  court,  even  though  tbe  complainant's 
action  was  treated  as  a  general  creditors'  bill 
on  the  petition  of  a  first  mortgage  bondholder, 
who  was  also  a  second  mortgage  bondholder 
and  general  creditor  and  joined  In  the  bill,  tbe 
real  estate  selling  for  mucb  less  than  the 
amotmt  of  the  first  mortgage. 


y,  Buit  to  enforce  atookhoider't  UabiUtv. 


A  fee  will  be  allowed  to  the  attorneys  for  a 
creditor  who  brings  a  suit  to  enforce  the  lia- 
bility of  stockholders  to  an  insolvent  corpora- 
tion for  such  services  as  were  for  the  common 
benefit  of  all  tbe  creditors. 

Thus,  where  a  creditor  of  on  Insolvrat  cor- 
poration brings  a  snit  to  enforce  the  statutory 
liability  of  stockholders,  the  purpose  of  which 
is  to  bring  Into  court  a  fand  for  distribution 
among  creditora,  the  attorney  for  plaintiffs 
should  be  paid  a  reasonable  fee  ont  of  the  enm 
realised  from  the  collecthm  of  Judgments 
Mialnst  Stockholders  before  distribution  among 
creditors.  Mason  y.  Alexander,  44  Ohio  St.  818, 
7  N.  E.  485. 

And  the  attorney  for  plaintiff  In  an  action 
to  enforce  tbe  statutory  liability  of  a  stock* 
bolder  brought  In  behalf  of  all  creditors  should 
be  allowed  out  of  tbe  fund  a  fee  for  such  serv- 
ices as  were  for  the  common  boieflt  of  all  cred- 
itors on  tbe  eqalty  rule  that  where  one  of  many 
parties  havlog  a  common  Interest  hi  a  trust 
fond  takes  proceedings  at  bis  own  expense  for 
tbe  collection  of  the  fond  for  the  benefit  of  alt 
Interested,  he  Is  entitled  to  reasonable  reim- 
bursement out  of  tbe  fund  before  Its  division ; 
bnt  where  one  of  the  principal  creditors  was  also 
a  principal  stockholder,  and  part  of  the  attor- 
ney's services  consisted  in  opposing  his  claim, 
no  allowance  should  t>e  made  for  the  latter 
services.  Helm  v.  Smith-Fee  Co.  79  Ulnn. 
297,  82  K.  W.  680. 

Where  counsel  for  certain  creditors  file  a  bill 
on  behalf  of  all  creditors  to  hold  the  stockhold- 
ers of  an  Insolvent  bank  individually  liable 
for  any  deficiency  In  assets  and  incidentally 
for  an  acconntlng  and  disbursement  of  the  trust 
assets,  and  are  unsuccessful  on  the  main  issue, 
their  fees  will  not  lie  allowed  out  of  the  trust 
land.    Hume  v.  Commercial  Bank,  IS  Lea,  496. 

And  whore  a  creditor  Intervenes  In  seques- 
tration proceedings  against  an  Insolvent  cor- 
poration In  which  a  receiver  has  been  appointed 
in  order  to  have  the  personal  liability  of  stock- 
holders for  corporate  debts  enforced,  and,  pend- 
ing tbe  proceeding,  a  syndicate  of  stockholders 
bnya  up  all  outstanding  claims  with  funds  con- 
tributed by  them,  whereupon  the  proceedings 
against  the  stockholders  are  dropped  without 
anything  having  t>een  realized  thereon,  tbe  at- 
torn^ for  such  Intervening  creditor  is  not  en- 
titled to  a  fee  out  of  tbe  corporate  assets  In 
the  receiver's  bands.  Dwlnnell  v.  Badger.  74 
Minn.  405,  77  N.  W.  210.  The  court,  said,  how- 
ever, that  If  a  fund  bad  been  realised  through 
the  efforts  of  such  Intovener  and  his  attorney, 
which  had  been  paid  over  to  creditors,  they  were 
not  prepared  to  say  that  tbe  attorney  should 
not  be  reimbursed  out  of  the  coiponts  assets. 
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TI.  Proceedtnga  tn  b^Hlriijit^  eatCM. 

a.  In  gmeroU 

Attomera*  feei  were  allowed  to  petltloolng 
creditor*  In  Involnntar;  bankraptcj  for  procur- 
ing &D  adJadlcatiOD  of  baDkmptc;  under  tbe  act 
of  1867,  altboagh  no  express  provlilon  there- 
for  wftB  made  Id  auch  act,  on  the  ffroand  that 
the  oflseti  of  the  bankrupt  were  secared  and 
saved  bj  their  diligence,  and  that  if  they  were 
required  to  pa;  their  own  expoises.  Including 
their  attorneys'  fee,  oat  of  the  share  coming 
to  them,  the;  would  be  In  a  worse  position  than 
other  creditors  who  did  nothing  towards  the 
preservation  of  the  fund. 

Thus,  a  reasonable  attorneys'  fee  will  be 
allowed  to  the  petitioning  creditors  out  of  the 
general  fund  In  cases  In  Involuntary  bankruptcy 
proceedings  before  distribution  to  creditors,  al- 
tboagh no  provision  In  regard  thereto  is  con- 
tained In  the  bankraptcy  act  Be  King,  4  Bias. 
819,  Fed.  Cas.  No.  7,780 ;  Re  New  Tork  Uall  S. 
8.  CO.  7  Blatchf.  178,  Fed.  Cas.  No.  10,208 :  Re 
Hltteldorfer,  Chase  Dec.  288,  Fed.  Caa.  No. 
9,675;  Re  O'Hara,  8  Am.  L.  Reg.  N.  8.  113, 
Fed.  Cas.  No.  10,46B;  Re  Williams,  2  Nat. 
Bankr.  Reg.  68.  Fed.  Cas.  No.  17,704. 

And  such  fee  will  be  allowed  although  the 
Federal  statute  as  to  fees  makes  no  provision 
therefor,  as  such  statute  was  intended  to  reach 
only  taxable  costs,  leaving  power  In  a  court 
of  equity  to  tax  counsel  fees  In  those  pecallar 
cases  where  a  fund  Is  in  court  upon  which  dif- 
ferent parties  bare  distinct  rights  or  claims. 
E»  parte  Jaffray,  1  Low,  Dec  821.  Fed.  Cas. 
No.  7,170. 

And  In  Re  Schwab,  3  Ben.  2S1,  Fed.  Cas.  No. 
12,498,  the  district  Judge  held  that  the  expenses 
of  the  petitioning  creditors,  among  which  eonn- 
■el  fees  were  probably  inclnded,  were  allowable 
under  |  1  of  the  bankruptcy  act  of  1867  pro- 
viding for  due  distribution  of  the  assets  of 
the  bankrupt,  as  otherwise  the  petitioning  cred- 
itor would  not  (bar*  eqnally  with  other  cred- 
itors. 

And  under  the  bankruptcy  act  of  1898,  |  Mb, 
sabd.  S,  permitting  the  allowance  of  one  reason- 
able attorneys'  fee  for  the  profestional  services 
actually  rendered  to  the  petitioning  creditors  In 
involuntary  cases,  the  attorney  is  entitled  to 
the  allowance  of  snch  reasonable  fee  as  a  mat- 
ter of  right,  and  Its  allowance  or  disallowance  Is 
not  a  matter  of  discretion.  Re  Curtis,  41  C.  C. 
A.  59,  100  Fed.  781. 

b.  Amount  of  fee. 

Under  the  bankruptcy  act  of  1867,  the  tend- 
ency was  to  allow  excessive  amounu  for  coun- 
sel fees,  so  that  at  times  almost  nothing  was 
left  for  creditors,  but  under  the  present  act 
the  courts  have  endeavored  to  keep  the  fee  down 
to  a  reasonble  amount,  and  to  consider  the  as- 
eets  of  the  bankrupt  as  a  fund  to  be  distributed 
mainly  among  the  creditors.  Instead  of  among 
the  attflmeys. 

A  reasonable  attorneys'  fee  should  be  allowed 
to  attorneys  for  the  petitioning  creditor  for 
filing  the  petition,  but  not  for  services  per- 
formed after  the  adjudication,  where  they  con- 
slated  principally  in  an  unsuccessful  attempt 
to  exclude  the  other  creditors  from  parttcipat- 
ing  In  the  ehoice  of  an  asdguee  and  from  shar- 
ing In  the  assets.  Be  Head,  8  Rilla.  174.  Fed. 
Cas.  No.  9.304. 

And  In  Re  Sanger,  5  Nat.  Bankr.  Reg.  64,  Fed. 
Cas.  No.  12,818.  a  counsel  fee  of  |1,000  to  the  at- 
torneys for  the  petitioning  creditors  was  held 
to  be  too  extravagant  where  the  assets  of  the 
estate  amounted  to  only  flS.OOO,  and  the  court 
refused  to  allow  the  same  anlesa  the  assignee, 
the  bankrupts,  and  all  the  creditors  who  had 
proved  their  claims  attented  thefeco. 
M  L.  R.  A. 


And  in  Re  Jones,  9  Nat.  Bankr.  Beg.  491, 
Fed.  Cas.  No.  7,451,  the  conrt  states  that  the 
attorneys'  fee  allowed  for  the  petitioning  cred- 
itors would  be  limited  to  what  the  court  con- 
sidered as  a  bare  compensation  where  the  bank- 
rupt estate  was  a  imiUl  one. 

And  under  general  order  No.  80  in  bankraptcy 
as  amended  April  12,  1875,  providing  that  no 
allowance  shall  be  made  for  fees  of  counsel 
except  when  necessarily  employed  by  the  as- 
signee, and  g»eral  order  No.  81,  provldbig  that 
In  case  of  Involuntary  bankruptcy,  where  the 
debtor  resists  the  application  and  the  conn 
shall  adjudge  the  debtor  a  bankrupt  the  pe- 
titioning creditor  shall  recover,  to  be  paid  one 
of  tlie  fund,  the  same  coats  that  are  allowed 
to  a  party  recovering  In  a  suit  In  equity,  the 
only  counsel  fees  allowable  to  the  petitioning 
creditor  1b  the  docket  fee  of  $20  taxable  to  the 
prevailing  party  In  a  suit  In  equity.  Ae  IJoyd. 
7  Fed.  459 :  fie  Blgnall,  3  McCrary,  440,  9  Fed. 
885. 

Bat  Be  Head,  8  Phlla.  174,  Fed.  Caa  Na 
9,364,  holds  that  the  attorneys  will  aot  be  en- 
titled to  a  dodvt  fee,  where  no  denial  was  filed 
and  no  contest  made  on  the  petition. 

Re  Sheehan,  8  Nat.  Bankr.  Beg.  353,  Fed. 
Cas.  No.  12,738,  holds  that  an  attorneys*  fee 
in  excess  of  what  la  allowed  In  a  suit  In  eqnlty 
will  not  be  granted  to  the  attorneys  for  the 
petitioning  creditor  where  there  are  no  oth« 
creditors  and  the  petition  Is  dismissed  on  the 
payment  of  the  petltltmer's  debt. 

Tbe  petitioning  creditors  will  not  be  allowed 
a  retainer  paid  to  their  attorneys,  nor  for  any 
services  rendered  by  the  attorneys  after  the 
adjudication  of  bankruptcy.  Re  Comstock,  9 
Nat.  Bankr.  Reg.  88,  Fed.  Cas.  No.  3,075- 

Tbe  amount  to  be  allowed  as  attorneys'  fees 
under  tbe  act  of  1898,  |  646,  subd.  3,  permitting 
tbe  allowance  of  one  reasonable  attoroeya*  fee 
for  the  professional  services  actually  roidered 
to  tbe  petitioning  creditor  In  Involuntary  cases, 
rests  in  legal  knowledge  and  Judicial  discre- 
tion, and  not  in  unrestrained  discretion,  and 
such  discretion  Is  subject  to  review,  and  the 
amount  allowed  must.  In  every  esse,  be  rea- 
sonable. Be  Curtis,  41  C.  C.  A.  60.  100  Fed. 
784. 

In  Re  Sllrerman,  97  Fed.  325,  3  Am.  Bankr. 
Rep.  227,  a  fee  of  $75  to  the  attorneys  for  the 
petitioning  creditors  was  beld  to  be  sufflclcmt 
where  tbe  adjudication  was  not  contested  and 
no  special  services  in  tbe  collection  of  assets 
was  sbown,  and,  as  their  special  duties  to  the 
petitioning  creditors  ended  with  the  choosing 
of  a  trustee,  no  allowance  for  snbsequent  serv- 
ices was  made. 

In  Rr  J.  W.  Harrison  Mwcantlle  Co.  95  Fed. 
123,  the  court,  while  stating  that  under  |  64  of 
Che  present  act  and  general  rale  No.  IS  the  tee 
of  tbe  attorneys  of  tbe  petitioning  creditors  for 
preparing  the  petition  and  schedules  when  paid 
out  of  tbe  funds  could  iu>t  exceed  $50  and  that 
no  other  feo  was  payable  where  there  was  no 
contest  or  trial  as  to  the  adjudication,  neverthe- 
less allowed  a  fee  of  $100  for  drawing  the  pe- 
tition, as  It  was  drawn  before  the  passage  of 
such  rule.  A  fee  of  $25  was  also  allowed  for  a 
petition  to  restrain  the  trustees  under  a  mort- 
gage given  by  the  bankrupt  from  disposing  of 
the  property  pendente  lite,  but  they  were  not 
allowed  any  commpensation  for  sending  out  no- 
tices of  tbe  flrst  meeting  of  creditors,  aa  that 
was  the  duty  of  the  referee.  The  conrt,  how- 
ever, stated  that  they  would  be  allowed  for 
money  advanced  to  the  referee  for  the  expense 
of  sending  such  notlcea.  And  th^  were  not  al- 
lowed compensation  for  their  services  In  at- 
tending meetings  of  creditors  and  there  resist- 
ing the  allowance  of  other  claims,  nor  for  tbelr 
services  In  InHuencing  bidders  to  attend  the  sale 
of  the  bankrupt'a  Pwperty. I 
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A  deposit  fee  of  |25  paid  b;  the  attorners 
for  petitioning  creditors  to  the  clerk  will  be 
refunded  to  tbem.  Xe  J.  W.  Harrison  Mercan- 
tile Co.  95  Fed.  12S;  Re  SllTerman,  97  Fed.  326, 
8  Am.  Bankr.  Rep.  227. 

Where  the  only  contest  on  a  petition  for 
adjudication  In  Involuntary  bankruptcy  Is  as  to 
whether  the  petitioning  creditors  bare  not  es- 
topped themselTes  to  maintain  the  petition  hj 
participating  In  proceedings  in  the  state  court 
under  an  assignment  for  the  beneflt  of  creditors 
by  tbe  bankrupts,  and  the  time  consumed  by 
counsel  In  conducting  and  preparing  the  case 
did  not  exceed  one  month,  and  the  assets  avall- 
able  for  payment  of  debts  will  probably  not 
exceed  (100,000,  a  fee  of  {12,500  for  tbe  at- 
torneys of  the  petitioning  creditors  for  their 
vervlces  is  excessive  and  should  be  reduced  to 
$2,000.   ice  Curtis,  41  C.  C.  A.  &8,  100  Fed.  784. 

VII.  OOHctiuUm, 

Tlie  feea  of  attorneys  tor  creditors  who  bring 
suit  in  behalf  of  themselves  and  other  creditors 
will  always  be  allowed  out  of  the  fund  going 
to  creditors  In  tbe  same  class  with  the  plalntltFs 
It  the  suit  Is  braeflclai  to  them,  on  the  ground 
that  otherwise  tbe  one  Incnrrlng  tbe  risk  and 
conferring  the  benefit  will  be  In  a  worse  condl- 
tl<»i  than  those  who  do  nothing  towards  realiz- 
ing the  fund,  although  the  mere  fact  that  a  suit 
proves  beneficial  to  other  creditors  will  not  ju8> 
tity  the  allowance  of  such  fees  oot  of  the  fund 
if  tbe  plaintm  brought  the  aoit  solely  In  bis 
own  behalf. 


Where  there  are  different  classes  of  creditors, 
and  the  fund  Is  exhausted  before  the  plaintllTa 
debt  Is  reached,  tbe  fee  of  bis  attorney  will 
nevertheless  be  allowed  out  ot  the  land  If  the 
wrvlces  performed  were  necessary  to  enable 
the  prior  creditors  to  recover,  and  proved  bene- 
ficial to  them,  and  the  salt  was  broi^ht  In  good 
faith  under  the  belief  that  tbe  plalntira  debt 
would  be  reached  before  the  fund  was  esbanst- 
ed ;  but  It  the  suit  was  commenced  hi  bad  faith, 
or  If  no  benefit  resulted  to  prior  creditors  there- 
from, no  fees  will  be  allowed. 

No  fee  will  be  allowed  to  plalntllTs  attomeya 
out  of  any  part  ot  tbe  tund  which  would  go  to 
some  person  other  than  a  creditor,  such  as  the 
surplus  going  to  a  fraudulent  grantee  In  a  suit 
to  set  aside  the  conveyance,  or  tbe  surplus  go- 
ing to  legatees,  devisees,  or  distributees  hi  a 
suit  for  tbe  administration  of  a  docedent's  es- 
tate. 

A  fee  has  bera  allowed  to  tbe  attorneys  for 
the  petitioning  creditors  In  involuntary  bank- 
ruptcy proceedings  on  the  ground  that  by  their 
efforts  a  fund  had  been  secured  or  saved  for 
creditors  generally,  the  expense  of  which  ought 
to  be  borne  by  the  tund  or  by  ait  the  creditors 
benefited.  Instead  of  by  the  creditors  by  whose 
diligence  the  fund  was  realised.  Tbe  present 
act  provides  expressly  for  the  paymoit  of  such 
fees.  Under  the  fornfer  act  the  amount  allowed 
was  often  excessive,  bat  under  tbe  present  act 
the  tendency  is  to  allow  only  moderate  fees  to 
attorneys,  and  distribute  tbe  bulk  of  the  fund 
among  the  creditors,  J.  H.  H. 


IliLlKOIS  SUPBEBfE  GOUBT. 


CHICAGO  ft  EASTERN  ILLmOIS  RAIL- 
ROAD COMPANY,  Appt., 
V. 

George   F.   JENNINGS,   Admr.,  etc.  of 
George  M.  Jennings,  Deceased. 

(190  111.  378.)' 

1.  WliMt  facta  ivlU  create  the  coatract 
pelatlon  of  carrier  and  passenger  Is  a  ques- 
tion of  law. 

Z.  Tbe  daty  of  »  railroad  eompanr  to 
one  aa  a  pasMenser  bas  not  arisen  when, 
with  a  passage  ticket  In  his  pocket,  he  Is 
crossing  its  tracks  on  a  public  highway  for 
the  purpose  of  boarding  a  train  standing  on 
the  track  farthest  from  bim,  and  when  be 
has  not  yet  reached  the  platform  provided  for 
passengers. 

S.  Under  a  deelaimtlon  seeldas  to  re- 
cover from  a  eanier  for  the  negligent 
killing  of  a  passenger  no  recovery  can  be  bad 
unless  the  relation  ot  carrier  and  passenger 
la  shown,  although  the  facts  are  such  as  to 
warrant  a  recovery  In  tbe  absence  of  such  re- 
lation. 

(Jfafrnider,  J.,  diaaenta.) 
(June  19,  1901.) 

APPEAIj  hy  defendant  from  a  judgment 
of  tbe  Appellate  Court,  First  District, 
affinoing  a  judnnent  of  the  Circuit  Court 

Nora. — For  cases  In  this  series  as  to  when  a 
person  who  has  started  for  a  train  becomes  a 
passenger,  see  Webster  v.  Pltchburg  R.  Co. 
(Mass.)  24  L.  R.  A.  521,  and  note;  Wood  v. 
Pennsylvania  O.  Co.  (Pa.)  35  L.  B.  A.  190; 
54  T...  R.  A. 


for  Cook  County  in  plaintiff's  Uxor  in  an 
acti<ai  brought  to  recover  damages  tor  the 

alleged  n^ligent  killing  of  plaintiff's  intes* 
tale.  Reversed. 

The  facts  are  stated  in  the  opinioiu. 

Mesara.  S.  A.  Iiymda  ajld  W.  H.  Iiyford 
for  appellant, 

Mcsara.  Edward  J.  Dabnu  and  Wlac 
ft  Chadbonne,  for  appellee: 

The  matter  of  Jeaninga'  care  was  a  quea- 
tion  for  the  jury,  and  under  the  evidence, 
which  is  somewhat  conflicting,  reasonable 
and  fairminded  persons  might,  acting  rea- 
sonably, have  reached  different  conclusions, 
and,  this  being  so,  the  case  was  properly 
submitted  to  the  consideration  of  the  jury. 

Chicago  d  A.  R.  Co.  v.  Kelly,  80  111.  App. 
675.  Affirmed  in  182  111.  267,  64  N.  E.  979; 
Offutt  T.  World's  Cohunhian  Eapoaition,  175 
HI.  472,  SI  N.  E.  651;  Pennsylvania  Co.  v. 
McCaffrey,  173  111.  169,  50  N.  E.  713. 

The  questions  whether  the  plaintifT  was 
usin^  due  care  and  caution  at  the  time  of 
the  injury,  and  whether  the  defendant  was 
guilty  of  negligence,  are  questions  of  fact 
which  are  cancluaively  settled  by  the  judg- 
ments of  the  trial  and  appellate  court». 

Harris  T.  Shchek,  151  DI.  287,  37  N.  E. 
1015;  BroictuiJI  t.  Welch,  91  111.  523;  Ger- 
ntania  F.  Ins.  Co.  t.  McKee,  94  111.  494; 
Brant  v.  LUl,  06  111.  608;  Chicago  West  Div. 


Western  it  A.  R.  Co.  Volls  (Ga.)  35  L.  R.  A. 
6R5 ;  Southern  B.  Co.  v.  Smith  (C.  C.  App.  Stta 
C.)  40  L.  R.  A.  746 ;  Young  v.  New  York.  N.  H. 
A  H.  B.  Co.  (Mass.)  41  L.  R.  A.  183 :  and  Phil- 
lips r.  Southern  B.  Co.  (N.  C.)  45  L.  R.  A.  103. 
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B.  Co.  V.  MilU,  103  111.  63 ;  Montgomery  v. 
Black,  124  111.  57.  15  N.  E.  28;  Alphin  v. 
Working,  132  III.  484,  24  N.  E.  64;  ifewiU 
v.  THomial  Scliool  Dist.  Bd.  of  Edu.  94  111. 
528;  ticonoe  v.  Henderson,  102  111.  376;  Ben- 
mtt  V.  Connelly,  103  HI.  50;  Springside 
Coal  Min.  Co.  v.  Grogan,  169  111.  50,  48  N. 
E.  leO;  Lake  Shore  dM.B.R  Co.  r.  Kelsey, 
180  m.  630.  64  N.  E.  608;  North  Chicago 
Street  R.  Co.  v.  Baur,  179  HI.  126,  45  h.  R. 
A.  108,  53  N.  E.  568 ;  McGregor  v.  Reid,  M. 
&  Co.  178  111.  470,  63  N.  E.  323;  Baltimore 
a  0.  B.  W.  R.  Co.  V.  Alaop,  176  HI.  476,  52 
N.  E.  253 ;  Offutt  v.  WorWa  Columbian  Ea- 
position,  175  III.  473,  51  N.  E.  651;  Chicago 
<£  A.  R.  Co.  V.  Winters,  176  HI.  293.  51  N. 
E.  901;  Chicago  dt  A.  B.  Co.  T.  Poaraon,  184 
111.  886.  56  N.  E.  633. 

Tbe  train  that  struck  and  killed  the  de- 
ceased was  running  in  violation  of  the  OTdi- 
nance  of  the  city,  and  that  fact  alone,  in 
oonjunction  witii  the  fact  of  the  injury,  by 
force  of  the  statute,  created  a  prima  facie 
liability. 

Chicago  d  A.  R.  Co.  v.  Fell,  79  111.  App. 
870. 

At  the  time  the  deceased  was  struck  and 
killed  he  had  been  received  by  the  appellant 
on  its  pronises  as  &  passenger. 

The  responsibility  of  a  carrier  begins 
when  the  passenger  presents  himself  for 
Is-ansportation;  and  tUs  he  may  be  said  to 
do  when  he  approaches  tbe  place  oi  reception 
for  the  purpose. 

Cooley,  Torts,  770. 

Neither  the  purchase  of  a  ticket  nw  the 
entry  into  the  car  is  essential  to  create  the 
relation  of  carrier  and  passenger. 

Norfolk  &  W.  R.  Co.  t.  Galliher,  89  Va. 
643,  16  S.  E.  936;  Wabash,  Bt.  L.  A  P.  R. 
Co.  V.  Rector,  104  111.  301;  BaltiTnore  rf  0. 
R.  Co,  V.  Btate  use  of  Hauer,  60  Md.  463; 
Lent  T.  New  York  C.  d  E.  R.  R.  Co.  120  N. 
T.  407.  24  N.  E.  653;  AllenAer  t.  Ohioagc, 
R.  I.  d  P.  K.  Co.  37  Iowa,  264;  Johns  t. 
Charlotte,  C.  d  A.  R.  Co.  39  S.  C.  162,  20 
L.  S.  A.  620,  17  B.  E.  698;  Philli/pt  t.  Rene- 
selaer  d  8.  R.  Co.  57  Barb.  644;  Thomp. 
Carr.  of  Pass.  p.  43,  note  2 ;  Schouler,  Bail- 
ments  &,  Carriers,  3d  ed.  g  621;  McDonough 
V.  Metropolitan  R.  Co.  137  Mass.  210;  Smith 
V.  St.  Paul  City  R.  Co.  32  Minn.  1,  50  Am. 
Rep.  650.  18  N.  W.  827;  2  Redf.  Carr.  6th 
ed.  p.  246;  Central  R.  d  Bkg.  Co.  t.  Perry, 
58  6a.  401;  Deieire  t.  Boston  d  M.  R,  Co. 
148  Mass.  343,  2  li.  R.  A.  160,  19  N.  E.  623; 
Cincinnati,  H.  d  I.  R.  Co.  v.  Carper,  112 
Ind.  26.  13  N.  E.  122,  14  N.  E.  352:  Pennsyl- 
vania Co.  V.  McCaffrey,  173  III.  169,  60  N. 
E.  713. 

The  allegation  that  deceased  was  a  pas- 
senger was  not  material. 

If  there  is  one  good  count  to  which  the 
evidence  la  applicable,  the  error  of  the  court. 
Sf  any,  in  refusing  to  instruct  the  jtuy  to 
disregard  the  other  counts,  becomes  harm- 
less. 

Consotidated  Coal  Co.  v.  Scheiber,  107  HI. 
639,  47  N.  E.  1052;  Illinois  Steel  Co.  v. 
Scltymanoumki,  162  HI.  457,  44  N.  E.  876; 
Ohioapo  d  A.  R.  Co.  v.  Anderson,  166  HI. 
676,  46  N.  E.  1126;  Chicago  d  A.  B.  Co,  r. 
64L.B.A. 


Harbor,  80  HI.  App.  007;  Stpift  d  Co.  v. 
Riitkoioaki,  82  Dl.  A^^.  113. 

Railroads  are  liable  for  running  down  per- 
wxiB  crossing  their  railroad  tracks  at  sta- 
tions to  leave  or  take  passage  on  standi:^ 
trains,  who  neither  IooIe  nor  Usteu  fen-  the 
trains  that  injure  them. 

Chicago  d  A.  B.  Co.  r.  Kelty,  80  HI.  App. 
075;  PartUw  v.  lUinoia  C.  R.  Co.  150  111 
3^1,  37  N.  E.  663;  Chicago,  B.  d  Q.  R.  Co. 
V.  Ceoya,  59  HI.  App.  22;  Chicago,  St.  P. 
d  K.  C.  R.  Co.  V.  Ryan,  165  HI.  88,  46  X. 
E.  208;  Pennsylvania  Co.  v.  McCaffrey,  17S 
HI.  169,  60  N.  E.  713;  Chicago  d  A.  R.  Co. 
V.  Winters,  176  HI.  293,  51  N.  E.  901;  Chi- 
cago li  E.  I.  R.  Co.  V.  Chancellor,  60  HI. 
App.  625. 

The  deceased,  being  at  tbe  station,  and 
approaching  t^e  cur  to  take  passage  on  it, 
was  not  obliged  to  look  and  listen  for  ap- 
proaching trains. 

Wheclock  V.  Boston  d  A,  R.  Co.  105  Mass. 
208;  Pennsylvania  R.  Co.  v.  White,  88  Pa. 
333;  Terry  v.  Jewett,  78  K.  Y.  343;  Brasaell 
V.  New  York  C.  d  H.  R.  R.  Co.  84  N.  Y. 
246;  Baltimore  d  O.  B.  Co.  v.  Btate  use  of 
Haver,  60  Md.  463;  Philadelphia,  W.  d  B. 
R.  Co.  V.  Anderson,  72  Md.  529,  8  L.  R.  A 
673,  20  Atl.  2;  Jewett  v.  Klein,  27  N.  J.  Eq. 
650;  Atchison,  T.  d  8.  F.  R,  Co.  v.  Shean,  li 
Colo.  368,  20  L.  R.  A.  729,  33  Pac  108. 

If  the  death  of  tbe  deceased  wss  caused  bv 
tbe  wanton  and  wilful  negligence  of,  appel- 
lant, then  tJie  verdict  and  judgment  were 
warranted  in  law.  although  the  deceased 
may  nc^  have  eccercised  due  and  ordinary 
care  for  his  own  safety. 

Blanchard  v.  Lake  Shore  d  M.  8.  R.  Co. 
126  HI.  416,  18  N.  E.  799;  Lake  Shore  d  U. 
S.  R.  Co.  v.  Bodemer,  139  Hi.  606,  29  N.  E. 
692;  Chicago,  B.  d  Q.  R.  Co.  v.  MchUack, 
44  111.  App.  128;  Rockford,  R.  I.  d  8t.  L.  R. 
Co.  V.  PMUtps,  66  HI.  648;  East  Bt.  Louis 
Conneotmg  B.  Co.  v.  Jenks,  64  III.  App.  91; 
Illinois  Steel  Co.  v.  Behymanoujski,  162  HL 
458,  44  K.  E.  876;  Neto  York,  C.  d  Bt.  L.  R. 
Co.  v.  Blumenthal,  160  HI.  40.  43  N.  E.  809; 
Chicago  West  Div.  B.  Co.  v.  Ryan,  131  DL 
474,  23  N.  E.  385;  Illinois  C.  R.  Co.  v.  God- 
frey, 71  HI.  600.  22  Am.  Rep.  112;  Werner 
V.  Ciiixent^  R.  Co.  1  Mo.  368. 

CartwrlE^t,  J.,  ddivc^  the  pinion  of 
the  court: 

Appellee  brought  Uiis  suit  as  administra- 
tor of  the  estate  of  Geca-gs  M.  Jennings,  wbo 
was  killed  by  one  of  appellant's  trains  while 
crossing  its  tracks  at  Seventy-Sixth  street 
in  the  city  of  Chica^  to  recover  damages 
from  appellant  for  his  death.  The  dedara- 
tion  contains  five  counts,  in  each  of  wbicb 
it  is  averred  that  the  defendant  received  said 
George  M.  Jennings  upon  its  premises  as  a 
passoiger  at  or  upon  the  intersection  and 
crossing  of  its  railroad  and  Seventy-I^xth 
street,  and  near  to  its  Seventy-Sixth  street 
depot,  to  be  safely  carried  from  thence  to  its 
Dearborn  street  station,  in  the  city  of  Clii' 
cago,  upon  a  train  about  to  arrive  at  and 
stop  and  wait  at  said  Seventy-Sixth  street 
station  or  depot  to  receive  said  (Jeorge  31 
Jennings  and  other  passengers,  to  cchiv^ 
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«nd  carry  them  to  their  several  destinations, 
liach  of  said  counts  also  alleges,  in  sub- 
-stance,  that  it  thereupon  became  the  duty  of 
defendant  to  have  pern^tted  the  said  George 
M.  Jenniofls  to  safely  cross  over  its  railroad 
tracks  while  going  to  said  dq^,  and  to  have 
■allowed  and  permitted  him  to  safely  take 
and  mount  said  train  of  cars  which  was 
■about  to  arrive  and  stop  at  said  station,  and 
to  have  carefully  conv^ed  and  carried  him 
to  his  said  destination,  but  that  while  he 
was,  with  all  due  care  and  diligence,  walk- 
ing upon  and  across  said  Seventy-Sixth 
street  at  said  crossing  of  the  same  and  de- 
fendant's railroad,  to  reach  and  mount  de- 
fendant's train,  the  defendant,  by  its  serv- 
■ants,  disregarding  said  duty,  ran  another 
train  in  a  southerly  direction  upon  and  over 
the  said  crossing,  and  struck  the  said  George 
M.  Jennings,  and  killed  him.  While  the 
•counts  are  eubstantiaUy  alike  in  making  the 
foreff<rin(r  allegations,  they  differ  in  respect 
to  t£e  cftaracter  of  the  negligence  charged 
as  a  breach  of  said  duty.  la.  the  first  there 
is  a  general  charge  that  the  train  which 
-struck  Jennings  was  cafeleaely,  negligently, 
and  improp^ly  driven,  managed,  and  run. 
The  second  count  charses  that  said  train 
was  carelessly  and  negligently  driven  and 
run  at  an  unlawful  rate  of  speed,  in  viola- 
tion of  an  ordinance  of  the  city  of  Chicago, 
«et  out  in  that  count.  The  third '  alleges 
that  the  defendant  ran  the  train  without 
maintaining  a  flagman  upon  the  street 
'Crossing  to  warn  said  George  M.  Jennings 
«f  trains.  The  fourth  charged  defendant 
with  not  ringing  the  bell  or  blowing  a  whis- 
tle on  the  engine  80  rods  from  the  crossing, 
and  until  the  crossing  was  reached,  as  was 
required  Inr  the  statute.  The  fifth  alle^ 
that  defendant  failed  to  ring  a  bell  in  its 
tower  or  tower  bouse  near  the  crossing,  to 
warn  said  George  M.  Jennings  of  the  ap- 
proach of  the  train.  Each  count  was  based 
upon  the  existence  of  the  contract  relation 
■of  passenger  and  carrier,  and  alleged  duties, 
arising  out  of  that  relation,  and  charged  as 
breaches  of  that  duty  the  several  acts  above 
stated.  There  was  no  coupt  alleging  any 
relati<m  or  duty  except  as  carrier  and  pas- 
venger,  nor  any  negligent  act  except  as  a 
"breach  of  such  duty,  and  there  was  no  count 
of  which  the  averment  of  that  relation  was 
not  a  necessary  element.  The  defendant 
pleaded  the  general  issue,  and  there  was  a 
trial,  resulting  in  a  verdict  for  $4,800,  and 
a  judgment  thereon,  which  has  beeoi  aflSrmed 
"by  the  appellate  court. 

The  following  facts  were  proved  by  the 
plaintiff,  and  not  disputed  by  the  defendant 
1)ut  are  conceded:  The  defendant  owns  and 
■operates  a  railroad  in  the  city  of  Chicago, 
with  a  station  at  the  corner  of  Folk  and 
Dearborn  streets.  It  also  has  a  station  at 
Seventy-Sixth  street.  That  street  runs  east 
and  west,  and  the  tracks  run  north  and 
Houth,  crossing  it  at  right  angles.  At  tiiat 
place  there  are  four  tracks,  and  the  depot 
is  on  the  east  side  of  them,  and  north  of  the 
street.  The  two  easterly  tracks  nearest  the 
•depot  are  used  tor  passenger  trains.  The 
first  track  to  the  east  is  1,  and  the 
i54  L.  R.  A. 


'  trains  running  on  that  track  are  north- 
bound passenger  trains.  The  second  track 
from  the  east  is  No.  2,  on  which  south- 
bound passenger  trains  run.  The  two  tracks 
to  the  west  of  these  are  for  n<»th  and  south 
bound  freight  trains.  There  is  a  sidewalk 
running  east  and  west  on  the  north  side  of 
Seventy-Sbcth  street,  and  east  of  all  the 
tracks  there  is  a  wooden  platform  running 
north  from  the  sidewalk,  about  100  feet. 
At  the  north  end  the  platform  is  10  feet 
wide,  and  at  the  south  end  it  runs  over  to 
the  depot,  and  is  probably  18  feet  wide.  Be- 
tween the  passenger  trades  Nob.  1  and  2 
there  is  another  j^atform  8  feet  wide,  run- 
ning north  from  the  sidewalk  100  feet. 
These  platforms  axe  level  and  even  with  the 
top  of  the  rails,  and  are  for  the  use  of  pas- 
sengers. The  street  crossing  is  planked  in 
the  usual  manner  entirely  across  the  tracks. 
In  1804  there  was  a  train  which«went  north 
from  this  station  at  7:37  in  the  morning, 
and  George  M.  Jennings  was  in  the  habit  of 
taking  that  train,  and  other  passengers 
were  in  the  hahit  of  taking  trains  at  uiat  . 
station  for  down  town  every  morning.  On  * 
the  morning  of  April  16,  1894,  Mr.  Jennings 
walked  across  lots  from  his  home  west  of 
the  railroad  to  take  this  train.  He  came  to 
the  Seventy-Sixth  street  crossing,  and 
walked  alongthe  sidewalk  over  the  uvlght- 
car  tracks.  The  train  going  north  which  he 
intended  to  take  was  on  the  further  track, 
just  drawing  up  to  the  station,  and  was  en- 
tirely stopped,  or  was  in  the  act  of  stopping. 
Tie  was  looking  to  the  east  or  southeast  to- 
wards that  train,  and  away  from  a  passen- 
g^  train,  which  was  approaching  from  the 
north  on  track  No.  2.  As  he  reached  track 
No.  2,  on  which  the  south-bound  passenger 
train  was  coming,  and  had  stepped  one  foot 
over  the  west  rail,  he  was  struck  by  that 
train,  and  killed.  He  had  not  reached  any 
platform  provided  for  passengers,  or  a  point 
where  such  platform  connected  with  the 
sidewalk  that  he  was  on,  or  any  place  wh^e 
passengers  were  accustomed  to  get  upon  the 
train.  He  had  a  commutation  ticket  in  his 
pocket,  which  was  still  good  for  one  ride. 

llie  charges  of  n^ligenoe  and  the  allega- 
tion of  due  care  on  the  part  of  Jennings 
were  in  controversy  at  the  trial,  but  the  bill 
of  exceptions  shows  that  the  principal  dis- 
pute was  as  to  whether  Jennings  had  become 
a  passenger  on  defendant's  railroad.  On 
that  question  the  defendant  asked  the  court 
to  give  to  the  jury  five,  instructicms  as  to 
what  facts  were  necessary  to  prove  the  aver- 
ment that  Jennings  was  a  passenger,  and 
four  of  them  required  proof  of  that  averment 
to  authorize  a  recovery  under  the  declara- 
tion. The  general  purport  of  these  instruc- 
tions was  that  Jennin^  would  not  become 
a  passenger,  or  be  received  by  the  defendant 
as  a  passenger,  until  he  should  have  reached 
the  station  or  platform  for  the  purpose  of 
taking  such  train,  or  the  point  where  pas- 
sengers were  in  the  habit  of  getting  on  such 
train;  and  the  fifth  was  as  follows:    **The  - 

f Plaintiff  in  this  case  has  alleged  in  his  deo- 
arati(m  tltat  Jennings  was  received  by  the 
defoidant  as  a  passenger,  and  in  wder  to  re- 
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cover  under  this  declaration  the  plaintiff 
muHt  prove,  by  a  preponderance  of  the  evi- 
dence^ that  the  relation  of  passenger  and 
carrier  cxistwi  between  Jennings  and  the  de- 
fendant when  be  waa  struck  by  the  defend- 
ant's  engine.  Aa  a  matter  of  law,  the  court 
instructs  the  jury  that  a  person  does  not 
become  a  passenger  until  he  has  in  some 
way  placed  himself  under  the  care  and  con- 
trol of  the  carrier,  and  has  been  expressly 
or  impliedly  received  as  a  passenger  by  the 
carrier,  and  that  the  fact,  if  it  be  a  fact, 
tiiat  Jennings  was  on  bis  way  to  defendant's 
station,  for  the  purpose  and  with  the  inten- 
tion of  taking  the  defendant's  train  into  the 
eify,  is  not  sufficient  to  make  him  a  passen- 
ger and  create  the  relation  of  passenger  to- 
wards the  defendant,  and  that  relation 
would  not  commence,  and  he  would  not  be 
received  as  a  passenger,  until  he  should 
reach  the  defenctamt's  station  or  platform  or 
point  where  he  intended  to  take  its  train." 
The  court  refused  to  give  any  of  these  in- 
structions, and  did  not  give  any  which  cov- 
ered the  same  ground,  or  give  the  jury  any 
information  as  to  what  proof  was  required 
to  sustain  the  averment  that  Jennings  had 
become  a  paeaenger.  The  juiy  were  left 
withotit  any  gai&  as  to  the  law  on  tii&t 
subject. 

What  facts  will  create  the  contract  rela- 
tion of  carrier  and  passenger  is  a  question 
of  law,  and,  when  the  existence  of  such  rela- 
tion is  in  controversy,  it  is  the  duty  of  the 
court  to  give  a  proper  instructioii,  presented 
by  a  party,  informing  the  jury  wnat  facts 
mil  be  sufficient  evidence  of  the  contract. 
Peculiar  duties  and  liabilities  on  the  part  of 
the  carrier  arise  out  of,  and  are  based  on, 
the  existence  of  such  contract.  There  is  a 
wide  ditference  between  the  liability  of  a 
railroad  company  to  persons  on  street  cross- 
ings or  on  ito  premises  who  are  not  passen- 
geti  and  its  liability  to  its  passengers.  A 
railroad  comfjany  owes  to  its  passenger  the 
highest  practicable  degree  of  care  in  trans- 
porting; him  and  in  the  management  and 
operation  of  its  trains,  and  alight  negligence 
is  such  a  breach  of  that  duty  as  will  render 
it  liable.  If  Jennings  was  a  passenger  the 
defendant  owed  to  him  the  highest  degree 
of  care  and  prudence  to  carty  him  to  his 
destinatitm,  to  protect  him  from  injuries 
from  its  servants  and  trains,  and  to  afford 
him  a  reasonable  opportunity  to  leave  the 
train  with  safety.  Pennsylvanut  Co.  v.  Mc- 
Caffrey, 173  111.  169,  50  N.  E.  713.  The  re- 
sponsibility for  this  degree  of  care,  and  the 
liability  for  a  failure  to  exercise  it,  begin 
when  the  contract  relation  begins.  It  is  not 
necessary,  to  create  the  relation,  that  the 

ftassenger  should  have  entered  a  train;  but 
I  he  is  at  the  place  provided  for  passengers, 
such  as  the  waiting  room  or  platform  at  the 
station,  with  the  intention  of  taking  passage, 
and  has  a  tickeit,  he  is  entitled  to  all  uie 
rights  and  privileges  of  a  passenger.  A  rail- 
road company  owes  a  general  duty  to  re- 
ceive and  carry  those  who  present  them- 
selves at  the  time  and  place  provided  for 
passengers  requiring  transp(^tation.  In 
Chicago  A  A.  B.  Co.  v.  Wilaon,  63  m.  167| 
64  L.  R.  A. 


Wilson,  after  purchasing  a  ticket  for  a 
train,  was  standing  on  a  platform  construct- 
ed by  the  railroad  ctHnp&ny  for  the  conven- 
ience of  passengers  between  the  main  track 
and  a  switch  tracK.  He  was  waiting  for 
the  passengers  to  alight  frmn  the  train  up- 
on which  be  expectea  to  take  passage,  wh^ 
he  was  struck  and  injured  by  another  train. 
The  court  regarded  him  as  a  passenger,  and 
held  the  company  liable  for  the  character  of 
the  platform.  In  North  Chicago  Street  B. 
Co.  V.  Williams,  140  HI.  275,  29  N.  E.  672, 
it  was  held  that  the  contraot  oonstituting 
the  relation  of  carrier  and  passenger  mi^t 
be  implied  from  the  attempt  of  Williams  to 
enter,  in  a  proper  maimer,  a  atreet  car  as  a 
passenger,  with  the  int«ri;i<Hi  of  being  trans- 
ported thereon. 

\^''hen  the  passenger  has  presented  him- 
self at  the  proper  place  to  be  transported, 
his  right  to  care  and  protection  be^n^. 
Cooley,  Torts,  653.  But  it  is  uniformly  held 
that  the  passenger  must  have  placed  himself 
under  the  care  of  the  railroad  cfMnpany,  so 
that  the  circnmstances  will  warrant  an  un- 
derstanding on  the  part  of  the  company 
that  he  is  a  passengCT  and  under  its  care  as 
such.  Although  it  is  not  necessary  that 
fare  should  have  been  paid  or  an  express 
contract  made,  it  is  necessary  that  a  person 
should  be  under  the  control  of  a  carrier  in 
order  to  be  entitled  to  its  care  as  a  passen- 
ger. £  Wood,  Railroads,  1037.  He  must 
be  at  some  place  under  tiie  control  of  the 
carrin*  and  provided  for  passengers,  so  that 
it  may  exercise  the  high  degree  of  care  ex- 
acted from  it,  and  the  mere  fact  that  in 
intending  passenger  has  a  ticket  and  intends 
to  take  a  train  does  not  create  the  relation 
of  carrier  and  passenger.  In  5  Am.  &  Kng. 
Knc.  Law,  2d  ed.  p.  488,  the  time  when  that 
relation  begins  is  stated  as  follows:  ''The 
relation  of  carrier  and  passenger  begins 
when  one  puts  himself  in  the  care  of  the 
carrier,  or  directly  within  its  control,  with 
the  bona  fide  intention  of  beoming  a  pa^ 
senger,  and  is  accepted  as  such  by  the  car- 
rier. Seldom,  however,  is  there  any  formal 
act  of  delivery  of  the  pass^igor's  person  in- 
to the  care  of  the  carrier,  or  of  acceptance 
by  the  carrier  of  one  who  presents  himself 
for  transportation;  hence  the  existence  of 
the  relation  is  commonly  to  be  implied  from 
the  circumstances  attendant.  The  rule  is 
that  these  circumstances  must  be  such  as 
will  warrant  an  implication  that  one  has  of- 
fered himself  to  be  carried,  and  that  the  ctf- 
fer  has  been  accepted  by  the  carrier."  In 
Elliott,  Bailroads,  §  1579,  it  is  said:  **A 
person  may  become  a  passenger  before  he 
has  entered  the  train  or  vehicle  of  the  car- 
rier. We  think  ft  safe  to  say  that  a  -person 
becomea  a  passenger  when,  intending  to  take 
passage,  he  enters  a  place  provided  for  the 
reception  of  passengers,  as  a  depot,  waiting 
room,  or  the  like,  at  a  time  when  such  a 
place  is  open  for  the  reception  of  persons 
intending  to  take  passage  on  the  trains  of 
the  company."  In  §  1581  the  author  says: 
"The  relation  cannot  exist  imleaa  the  per^n 
claiming  to  be  a  passenger  has  been  implied* 
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I7  or  ezpresslj  received  as  such  by  the  car- 
rier." 

In  June  v.  Boston  A  A.  R.  Co.  1S3  Mass. 
79,  26  N.  E.  238,  a  person  was  walking  to- 
wards the  station  on  a  plank  walk,  on  the 
premises  of  the  railroad  company,  intending 
to  take  a  train,  and  was  struck  by  another 
train.  The  court  held  that  be  was  not  a 
.passenger,  and  said  that  argument  was  not 
necessary  to  show  that  a  man  walking  to- 
wards a  railroad  station,  with  the  int«iti<»i 
ol  buying  a  ticket  and  taking  a  teain  after 
he  there,  was  not  a  passenger,  even  if 
he  might  be  in  the  same  place  if  he  had  be- 
gun his  journey.  If  the  relation  has  never 
been  entered  into,  the  question  is  not  the 
same  as  where  a  passenger  may  rightfully 
be  without  ceasing  to  be  a  passenger  after 
the  relation  has  been  assumed. 

In  Webater  v.  Fitohburg  R.  Co.  161  Mass. 
.298,  24  L.  R.  A.  621,  37  N.  E.  165,  plaintiff 
alleged  that  her  intestate  was  a  passenger 
on  defendant's  railroad.  The  evidence  was 
that  he  had  in  his  pocket  a  10-trip  ticket 
between  Boston  and  the  station  where  the 
accident  happened.  He  waa  running  from 
the  street  across  the  company's  Iracks  on  its 
premises  to  catch  a  train  about  to  start, 
when  he  was  strudc  and  killed  1^  another 
train.  The  court  held  that  he  had  not  be- 
come a  passenger,  and  said :  "One  becomes 
a  passenger  on  a  railroad  when  he  puts  him- 
self into  the  care  of  the  railroad  company, 
to  be  transported  under  a  contract,  and  is 
received  and  accepted  as  a  passenger  by  the 
company.  There  is  hardly  ever  any  formal 
act  of  delivery  of  one's  person  into  the  care 
of  the  carriCT,  or  of  acceptance  by  the  car- 
rier of  one  who  presents  nimself  for  trans- 
portation, and  so  the  existence  of  the  rela- 
tion of  passenger  and  carrier  is  commonly 
to  be  implied  from  circumstances.  These 
circumstances  must  be  such  as  to  warrant 
an  implication  that  the  one  has  offered  him- 
self to  be  carried  on  a  trip  about  to  be  made, 
and  that  the  other  has  accepted  his  offer, 
and  has  received  him  to  be  propaly  cared 
for  until  the  trip  is  begun,  and  then  to  be 
carried  over  the  railroad." 

In  Illinois  C.  K  Co.  v.  O'Keefe,  168  111. 
115,  39  L.  R.  A.  148,  48  N.  E.  294,  plaintiff's 
intestate  got  upon  the  train  after  it  had 
left  the  station  and  platform,  and  at  a  place 
not  provided  for  passengers.  We  held,  in 
accordance  with  the  authorities,  that  a  pas- 
senger must  put  himself  in  the  care  of  the 
rtiilroad  company,  and  there  must  be  some- 
thing from  which  it  may  fairly  be  implied 
that  Uie  company  had  accepted  him  as  a 
passenger. 

Since  a  railroad  company  owes  the  duty 
of  protection  to  its  passengers,  it  seems 
plain  that  the  circumstances  must  be  such 
that  the  cranpany  will  understand  that  such 
a  person  is  a  {nssenger  in  its  care  and  enti- 
tled to  its  protection.  The  company  cer- 
tainly baa  a  right  to  know  that  the  relation 
and  duty  exist,  and  the  passenger  must  he 
ac  some  place  provided  by  the  company  for 
passengers,  or  some  place  occupied  or  used 
by  them  in  waiting  for  or  getting  on  or  off 
trains.  Whenever  a  person  goes  into  such 
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a  place  with  the  intention  of  taking  passage, 
he  may  fairly  expect  that  the  company  will 
understand  that  he  is  a  passenger  and  pro- 
tect him.  If  he  could  be  a  passenger  before 
reaching  such  a  places  there  would  be  no 
limit  or  place  where  it  could  be  said  that 
he  became  a  passenger.  The  intention  of 
taking  a  train  would  only  prove  a  purpose 
to  enter  into  the  contract  relation,  but 
would  not  create  it.  Any  person  walking 
tawards  a  train  on  a  public  sidewalk  might 
have  no  intention  whatever  of  taking  the 
train,  but  might  have  an  intention  to  ke^ 
on  alon^  the  street.  So  long  'as  a  person 
merely  intends  to  be  carried,  but  has  not 
reached  any  place  provided  for  passengers 
or  used  for  their  accommodation,  he  is  not 
a  passenger.  Counsel  for  appellee  have  not 
found  any  authority  holding  differently 
from  those  above  cited,  and  all  the  authori- 
ties seem  to  be  in  accord  on  the  question. 

Appellee,  however,  insists  ihub,  even  if  the 
relation  of  passenger  and  carrier  alleged  in 
the  declaration  was  not  proved,  it  was  not 
80  material  as  to  require  absolute  proof> 
that  the  evidence  justified  a  finding  that  de- 
fendant was  guilty  of  negligence  in  failing 
to  observe  its  common-law  duty  of  ordinary 
care  not  to  injure  a  person  oa.  a  atreet  cross- 
ing; that  it  failed  to  exercise  such  tn'dinazy 
care  as  it  would  owe  to  Jennings  if  he  was 
not  a  passenger ;  and  that  it  could  not  have- 
been  harmed  by  the  refusal  of  the  instruc- 
tions. Even  if  it  were  true  that  a  recovery 
might  be  had,  under  the  declaration,  by 
proof  of  a  different  relation  and  duty  irom 
those  alleged  in  the  declaration,  it  would 
not  justify  the  refusal  of  the  court  to  inr 
form  the  jury  what  would  create  the  rela- 
tion of  carrier  and  passenger,  and  impose 
upon  the  defendant  the  highest  degree  of 
care  and  diligence  for  the  safety  of  Jen- 
nings. The  third  instruction  refused  was  of 
that  character.  If  that  were  the  case,  the 
rights  and  duties  of  the  parties  would  be 

S resented  to  the  jury  in  two  aspects,  with 
ifferent  duties  and  liabilities.  If  Jennings 
was  not  a  passeng^,  and  his  rights  grew 
out  of  the  fact  thait  i\a  was  crossing  a  street 
at  an  intersection  of  defendant's  railroad, 
the  defendant  would  be  bound  to  exercise- 
towards  him  ordinary  care,  while  if  he  was 
a  passenger  it  would  owe  him  the  highest 
degree  of  care.  The  jury  would  be  called' 
upon  to  detamine  the  liability  of  the  de- 
fendant upon  entirely  different  grounds,, 
and  might  conclude  that  the  defendant  exer- 
cised ordinary  care,  but  not  the  highest  de- 
gree of  care.  The  rule,  however,  is  funda- 
mental that  a  plaintiff  must  recover,  if  at 
all,  upon  the  case  made  by  his  declaration 
(Chicago  d  E.  I.  R.  Co.  v.  Drivcoll,  176  111. 
330,  S2  N.  E.  921)  ;  and  under  the  declara- 
tion.the  allegation  in  question  was  a  mate- 
rial one.  There  was  no  count  upon  the  com- 
mon-law duty  oi  a  railroad  company  aris- 
ing out  of  its  relations  to  a  person  cross- 
ing a  street  over  its  tracks  or  resting  on  a 
relation  of  that  kind.  Every  count  was 
based  on  the  contract  relation,  and  plaintiff 
was  bound  to  prove  it.  The  defendant  did 
not,  in  any  manner,  waive  its  rights  in  that 
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respect  or  fail  to  opportunely  object  to  a 
variance.  Tbe  objection  was  continually 
made  in  the  course  of  tbe  trial,  aa  appears 
from  the  bill  oi  ttcemtitnis.  ETidemce  as  to 
the  use  of  the  platform  between  the  two 
tracks  and  ttte  poaseeaion  of  the  c(Miunuta- 
tion  ticket  by  Jennings  was  objected  to  as 
an  attempt  to  make  a  different  oase,  and  be- 
cause the  evidence  already  showed  that  he 
was  not  a  passenger.  The  defendant  also 
moved  to  direct  a  verdict  tor  -it  because 
there  was  no  proof  that  Jennings  was  a  pas- 
jMiger  or  had  been  reoeived  u  aueh,  and 
that  the  proof  waa  at  vuiance  with  the  dec- 
laration. The  objection  of  variance  was 
never  waived,  but  was  insisted  upon 
throughout  the  trial  and  by  asking  the  in- 
structions in  question.  The  court  need  not 
have  given  all  of  tiie  five  instructions,  as 
they  were  mainly  repetitions  of  the  same 
rule,  but  it  was  harmful  error  to  refuse  to 
give  any  of  them. 

The  judgmenU  of  the  Circuit  Court  and 
Appellate  Court  are  reversed,  and  the  oaute 
ia  remanded  to  f  Ae  Cireuit  Court, 

'X^gnLd.w,  J.,  dissenting: 

I  do  not  concur  in  much  that  Is  said  in 
this  opinion,  nor  do  I  agree  to  the  conclu- 
sion reached  by  it.  In  mj  judgment  the 
appellate  court  waa  right  in  affirming  the 
judgment  of  tbe  trial  court,  and  gave  good 
reasons  for  doinir  so  in  tbe  following  opin- 
ion: 

.  "On  behalf  of  appellant  it  Is  claimed  that 
there  was  error — First,  in  not  directing  a 
verdict  for  appellant;  second,  in  the  admis- 
sion of  evidence;  and,  third,  in  the  refusal 
of  instructions  asked  by  appi^lant,  and  also 
in  the  modificatiim  ot  certain  inBtruetiona 
requeated  by  it. 

''Under  the  first  point,  It  is  argued  that 
Jennings  failed  to  use  the  slightest  care  and 
caution  for  his  own  safety.  We  think  the 
matter  of  Jennings*  care  was  a  question  for 
tbe  jury,  and  under  the  eridence,  which  is 
somewhat  conflicting,  reasonable  and  fair- 
minded  persona  might,  acting  reasonably, 
have  reached  diff^ent  conclusions;  and,  this 
being  so,  the  case  was  properly  submitted 
to  the  consideration  of  the  jury.  Chicago  d 
A.  R.  Co.  V.  Kelly,  80  HI.  App.  675,  Affirmed 
in  182  III.  207,  64  K.  E.  979,  and  cases  there 
cited;  Offutt  V.  Worl^a  Columbian  Exposi- 
tion, 175  III.  472,  61  N.  E.  661;  Pennsylva- 
nia Co.  V.  McCaffrey,  173  HI.  169,  50  N.  E. 
713.  The  evidence  shows  that  Jennings,  at 
the  time  of  hia  death,  waa  aixty-llTe  years 
of  age,  and  had  been  in  the  habit  of  taking 
the  appellant's  suburban  trains  at  its-  Sev- 
enty-Sixth street  station  almost  daily  for  a 
period  at  nearly  five  years,  at  or  about  7:37 
A.  u.,  to  go  to  his  work,  which  was  that  of 
a  ^lass  bender,  at  Fifty-Ninth  street  and 
Union  avenue,  nearer  the  heart  of  the  city 
than  Seventy-Sixth  street.  In  his  pocket- 
book,  in  the  pocket  of  a  snit  which  he  was 
wearing  at  the  time  of  the  accident,  there 
was  found  a  eommutatiofi  10-ride  ticket 
from  Auburn  Junction  to  Fifty-NinUi  street, 
with  one  ride  unused.  This  ticket  was  the 
one  ordinarily  used  on  appdlant's  railway 
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between  S«venty-Sixth  and  Fifty-Xintli 
streets.  At  Seventy-Sixth  street  appellaitt'i 
dei>ot  is  u^on  the  east  side  of  its  trado, 
which  emsist  of  four  main  trads,  a  ipor, 
and  two  cut-offs,  tbe  two  easto-ly  trades  Ic- 
ing used  for  passenger  trains ;  the  most  eu- 
terly  being  for  north-bound  trains,  and 
known  as  'Track  No.  1,'  tbe  nest  to  the  rat 
being  for  south-bound  trains,  and  known  u 
'Vo.  2,'  and  the  two  tracks  still  to  the  vest 
being  for  freight  trains.  Directly  east  of 
trux  No.  1,  extending  from  that  back  to 
the  depot  on  the  eaat,  is  a  platfonn  nude 
of  2-inch  planks  <hi  a  levd  with  tlie  top  d 
the  rails,  extending  north  from  tbe  sidew&Ik 
crossing  about  100  feet,  at  the  north  end  be- 
ing about  10  feet  wide,  and  at  the  south  end 
being  about  17  or  IS  feet  wide.  To  the  nst 
of  the  north-bound  track,  on  the  same  lerd, 
and  eictendiDg  from  tbe  north-bound  to  tke 
south-bound  track,  frtMU  the  Seventy-Sixth 
street  aidewalk,  ahont  100  feet  north,  is  a 
similar  platform.  Substantially  the  whole 
erossinx  of  Seventy-Sixth  street  is  eonred 
hr  similar  plaidcing  on  tiie  same  level  irith 
the  platforms,  extending  across  all  of  appd- 
lant's tracks,  and  reaching  to  tbe  north  Eid^ 
walk  of  the  crossing,  and  making  a  contiDih 
ouB  jjatform  or  planking  between  truki 
Nos.  1  and  S  from  a  point  about  100  fert 
north  of  Seventy-Sixth  street  to  the  south 
line  of  said  street,  and  a  similar  ecmtiniKKK 
platfonn  and  planking,  on  the  same  lercl, 
cast  of  and  immediately  contiguous  to  tntk 
No.  1,  from  a  point  100  feet  north  of  SeT»- 
ty-Sixtb  street  to  the  south  line  of  tbe 
street,  with  the  exception  of  a  narrow  spsM 
between  the  south  sidewalk  and  the  plank- 
ing of  tbe  street  crossing  pn^ex  brtveea 
the  rails  oi  track  No.  1,  and  also  to  the  east 
oi  the  eaat  rail  of  tradE  No.  1.  The  wntk 
sidewalk  of  Seventy-Sixth  street  J(HnB  tbe 
east  rail  of  track  No.  2,  and  there  ia  a  small 
space  between  this  sidewalk  and  the  plank- 
ing of  tbe  street  crossing  (sttendiag  from 
the  east  rail  of  track  Noi  2  towards  tke 
west.  All  this  planking  between  .tracks 
Nos..  I  and  2,  including  the  sidewalks  oa 
both  sides  of  Sevoity-Sixth  street  was  con- 
m<Mily  used  by  p^aona  in  the  haUt  of  tafcisf 
or  leaving  appdlant's  snbarban  trains  tl 
this  point,  and  Jennings,  daring  all  the 
time  he  had  taken  these  trains  at  this  sta- 
tion.  was  in  the  habit  of  approaching  thi* 
platform  between  the  trades  Nos.  1  and  2 
from  the  west  on  the  ncHth  sidewalk  al  Ser- 
enty-Sixth  street,  his  home  being  at  a  pnat 
northweatn-ly  Irran  the  interseetiwi  ot  Stf- 
enty-Sixth  street  and  appellant's  railroad 
tracks.  He  usually  and  ordinarily  took  ap- 
pellant's north-bound  suburban  train 
ing  the  Seventy-Sixth  strert  station  at  7:37 
A.  ix.,  and  at  tbe  time  he  was  killed  -wta 
bis  way  to  take  this  train,  going  aliHi;  the 
north  sidewalk,  and  was  struck  by  appd- 
lant's south-bound  train,  either  aa  he  stood 
very  near  the  west  rail  of  tbe  acmtb-boinid 
track,  or  just  as  he  waa  in  tbe  act  of 
ping  across  this  track  on  the  sidewalk  eoc- 
nectingwith  the  platform  b^ond  it  to  the 
cast.  The  nuiih-boiind  train  was  about  od 
time,  but  the  south-bound  train  iriiidi  stnA 
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JeniuDgB,  as  we  think  a  pr^M^derance  of 
the  BTideace  clearly  eBtabhahes,  was  Beveral 
minutes  behind  time.  These  trains  usually 
and  ordinarily  passed  each  other,  when  on 
tune,  at  or  about  Eig^ty-Fint  itreet^  which 
is  fire  blocks  to  the  south  of  Serenty-Sixth 
street,  and  several  of  the  witnesses  testify 
that  they  never  knew,  although  they  were 
familiar  with  the  running  of  the  trains  at 
this  pmnt,  of  this  south-bound  train  passing 
Seventy-Sixth  street  at  the  time  the  niM-th- 
bound  train  was  stopping  t^ere  or  about  to 
stop  there.  The  north-bound  train  was 
achedoled  to  stop  at  this  station  at  or  about 
the  time  that  it  did  actually  atop  on  the 
morning  of  the  accident,  but  the  south- 
bound  train  was  not  scheduled  to  at4^  at 
this  station.  Appellant's  engineer  was  an 
«xperienced  id  an,  had  for  some  years  been 
running  this  particular  south-bound  train, 
and  must  be  presumed  to  have  been  familiar 
^th  the  fact  that  the  ntnth-bound  train  waa 
scheduled  to  stop  at  this  station  lor  the  re- 
ceipt and  dischar^  of  passengers,  and,  in 
«ny  events  the  evidence  shows  that  he  saw 
the  north-bound  train  as  he  approached  the 
station  from  the  north,  and  could  easily 
have  seen,  if  he  did  not  see^  that  the  north- 
tK>ujid  train  was  either  stopped  at  the  sta^ 
Uon  or  was  in  the  act  of  stopping.  He  tes- 
tified that  this  north-bound  tram  was  not 
a  strango*  to  him,  and  he  had  seen  it  leav- 
in|;  there  as  his  train  would  be  coming  up, 
wmietimes;  that  he  knew  perfectly  well  that 
this  was  not  the  place  he  c<»nnionIy  passed 
it;  that  it  stopped  at  this  station  for  pas- 
sengers at  about  7:37  A.  u.,  as  far  as  he  rec- 
-ollected.  There  were  also  offered  in  evi- 
dence two  rules  of  the  ai^Uai^  company 
-which  were  in  fturce  at  the  time^  as  follows: 
''Itule  114.  Oreat  care  must  be  exercised  by 
trainmen  of  a  trajn  aproaching  a  station 
-where  aiqr  train  is  receiving  or  discharging 
passengers.  Kule  114a.  On  double  track, 
-opposing  trains  must  not  pass  while  passen- 
ger') are  being  received  or  discharged.' 

"The  engineer  of  the  south-bound  train 
was  no  doubt  faimiliar  with  these  rules, 
-though  be  testifies  thai  ha  did  not  remean- 
"ber  of  being  told,  by  one  Friedlander  that 
thwe  was  a  rule  prohibiting  him  from  pass- 
ing a  train  at  a  station.  He  should  have 
been  familiar  with  th^.  While  it  does  not 
appear  that  Jennings  was,  in  fact,  familiar 
with  these  rules,  from  the  fact  that  for  Ave 
years  preceding  he  had  been  in  the  habit  of 
riding  upon  appellant's  suburban  trains  al- 
Tnoet  daiiy,  it  u  reasonable  to  praume  that 
le  knew  of  such  a  rule,  and,  if  he  did,  he 
"had  the  right  to  rely  upon  its  observance  by 
appellant's  servants.  Moreover,  because  of 
liis  long  daily  habit  of  taking  this  particu- 
lar ncnth-bound  train  at  this  time,  it  must 
"be  presumed  that  he  knew  of  the  fact  that 
the  two  trains  usually  and  ordinarily  passed 
«ach  other  at  or  about  Eighty-Fir^  street, 
whidi  was  about  half  a  mile  to  the  south, 
and  it  is  but  reasonable  that  he  should  have 
expected  that  the  eouth-bound  train  had  al- 
reA'dy  passed  at  the  time  he  reached  the  vi- 
■cinity  of  the  station.  It  also  appears  from 
■the  evidence  tiiat  as  he  iqiproaoned  the  sta- 
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tion  from  the  west,  and  as  he  walked  alons 
the  sidewalk,  across  the  spur,  cutoffs,  and 
freight  tracks,  the  north-bound  train  was 
coming  into  the  station,  and  at  the  time 
that  he  approached  track  No.  2,  and  as  he 
stood  very  near  it>  there  was  CMisiderable 
noise  from  the  movement  of  the  txain  and 
escaping  steam,  and  that  he  was  lo<^ng 
towards  this  train;  some  ot  the  witnesaea 
saying  in  an  easterly,  but  most  of  them  in 
a  southeasterly,  direction.  The  preponder- 
ance of  the  evidence  is  that,  when  the  north- 
bound train  came  to  a  atop,  the  rear  ears  of 
it,  the  train  being  composed  lA  some  seven 
or  eight  coadies,  extended  partly  across,  if 
not  entirdy  across,  Seventy-Sixth  street. 
The  engine  of  the  south-bound  train,  as  the 
evidence  tends  to  show,  struck  Jennings 
either  just  as  the  north-bound  train  was 
stopped  or  about  to  stop,  and  we  think  the 
clear  pr^Kmderance  of  the  evidence  is  that 
at  the  time  he  was  sbuck  the  engine  of  the 
iHMlh-bound  train  and  several  <n  the  ears 
had  alreedy  passed  the  north  sidewalk  of 
Seventh-Sixth  street.  The  preponderance  of 
the  evidence  shows,  we  think,  Uiat  the  whis- 
tle of  the  south-bound  engine  was  sounded, 
some  of  the  witnesses  saying  that  it  gave 
several  shrill  whistles  near  or  north  of  Sev- 
enty-Fifth street,  in  ord^*  to  warn  a  colored 
man  who  was  winking  upon  the  trades  at  a 
point  near  and  south  of  Sonrenty-Flfth 
street;  and  there  is  also  evideaice  that  a 
shrill  blast  of  the  whistle  was  given — the 
engineer  says  three  or  four  shcn-t  whistles 
and  then  a  long  one — as  it  approached  Sev- 
enty-Sixth street;  also  that  he  first  blew  the 
whistle  as  a  warning  to  Jennings  when  the 
train  was  40  feet  or  more  north  of  the 
erosaing.  All  of  the  witnesses  who  testified 
as  to  the  circumstances  attending  the  acci- 
dent say  that  th^  heard  the  whistle  of  the 
south-bound  train  either  north  of  Seventy- 
Fifth  street  or  ss  it  was  near  Seventy-Sixth 
street.  Most  of  these  witntoses  stood  either 
at  points  on  the  platform  or  crossing  east  of 
track  Koh  1,  or  near  th«  crossing  fHi  tiie 
west. 

"Other  circumstuicra  testified  to  by  the 
various  witnesses,  bearing  upon  the  question 
of  Jennings'  care,  appear  from  the  evidence, 
all  of  which  we  have  cnrefully  considered, 
and  we  cannot  say  that  a  finding  by  the 
jury,  considering  alt  the  evidence,  that  Jen- 
nings exercised  such  care  as  an  ordinarily 
prudent  person  would  have  done  under  the 
circurostancee  shown,  can  be  said  to  be 
manifestly  against  the  evidence.  Whetiier 
he  should  have  looked  to  the  north,  under 
all  the  circumstances  shown,  was  a  question 
of  fact  tor  the  jury,  as  has  been  r^eatedly 
held  bv  this  and  the  supmne  court.  Part- 
loto  V.  Illitiois  C.  R.  Co.  150  HI.  321,  37  N. 
E.  06.1;  Chicago  d  N.  W.  R.  Co.  v.  Hansen, 
166  111.  623,  46  N.  E.  1071;  Pennsylvania 
Go.  V.  Frana,  112  HI.  398;  North  Ohicapo 
Street  R.  Co.  v.  Jfelaon,  79  HI.  App.  229; 
Chicago  d  A.  R.  Co.  v.  Smith,  180  III.  468, 
54  K.  E.  326 ;  IlHnoia  C.  R.  Co.  T.  fiatsoM, 
81  HI.  App.  143.  In  the  Parthno  Case,  ISO 
111.  821.  37  N.  E.  663,  while  the  court  says 
that  it  has  been  said,  in  discussing  a  que^ 
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tion  of  fact,  it  was  tiie  duty  of  a  person  ap- 
proaching a  railroad  croesing  to  lode  and 
listen  before  attempting  to  croea,  and  that 
a  failure  ao  to  do  was  n^ligenc^  it  also 
saya:  The  court  cannot  aaj,  as  a  matter  of 
law,  that  the  failure  to  lo<4c  and  listen  is 
uegligmce.  These  facts  are  -proper  for  the 
consideration  of  the  jury  in  determining 
whether  a  person  has  been  negligent,  but  it 
cannot  be  said,  as  a  matter  of  law,  that  a 
failure  to  observe  audi  acts  is  negligence,* 
— citing  cases.  The  same  doctrine  is  re-af- 
firmed m  the  ffanaen  Oate,  106  111.  623,  46 
N.  E.  1071,  and  the  court  says:  'It  aeems 
to  lis  impofisible  that  there  should  be  a  rule 
of  law  as  to  what  particular  thing  a  person 
is  bound  to  do  for'his  protection  in  the  di- 
versity of  cases  that  constantly  arise,  and 
the  question  what  a  reasonably  prudent  per- 
son would  do  for  his  own  safety,  under  like 
circumstances,  must  be  left  to  the  jury  as 
one  of  fact.' 

"On  the  matter  of  the  speed  of  the  south- 
bound train  at  and  immediately  preceding 
the  time  of  the  accident  there  is  a  conflict 
in  the  evidence,  the  various  witnesses  plac- 
ing the  speed  at  from  20  to  40  miles  pea- 
hour.  The  engineer  says  he  was  running 
between  20  and  25  miles  per  hour.  A  brake- 
man  fm  the  sune  train  said  that  it  was  run- 
ning about  20  milee  an  hour.  One  of  plain- 
titt'k  witnesses,  who  was  engaged  in  the  coal 
business  at  Sev«ity-Sixth  street  for  six 
years  and  entirely  familiar  with  the  running 
of  trains,  saya  that  it  was  going  about  35 
miles  per  hour.  Another,  Johnson,  who 
lived  close  by  the  tracks,  and  was  walking 
ui>on  the  south-bound  track  about  half  way 
between  Seventy-Fifth  and  Seventy-Sixth 
streets,  to  warn  whom  the  first  shrill  whis- 
tles were  given,  said  the  train  was  goin^  at 
35  or  40  miles  an  hour, — ^'she  was  flying.' 
Another  witness,  an  advertising  agent,  fa- 
miliar with  the  running  of  railway  trains, 
says  that  it  was  rimning  35  or  40  miles  an 
hour;  that  before  it  struck  Jennings  it 
seemed  to  be  gtHng  a  little  slower,  but  it 
was  coming  very  fast.  The  ordinance  which 
was  put  in  evidenoe  limited  the  speed  of 
passenger  trains  at  this  point  to  30  miles 
per  hour. 

"From  a  full  consideration  of  the  evi- 
dence, we  cannot  say  that  a  finding  by  the 
jury  that  the  speed  of  the  train  between 
Seventy-Fifth  and  Seventy-Sixth  streets  ex- 
ceeded 30  miles  an  hour  can  be  said  to  be 
manifestly  against  the  evidence.  But  if  it 
be  conceded  that  the  speed  of  the  train  was 
lesa  than  30  miles  per  hour,  and  therefore 
not  in  violation  of  the  ordinance,  we  are  of 
opinion  that  under  the  first  count  of  the  dec- 
laration, which  charges  that  the  train  was 
carelessly,  negligently,  and  improperly  driv- 
en, managed,  and  run,  the  claim  of  n^li- 
gence,  generally,  is  established  by  the  evi- 
dmce.  The  running  of  the  train  at  all  past 
the  station  was  a  violation  of  tiie  rule  of 
the  company  which  required  that  it  should 
not  pass  the  norUt-bound  train  while  passoi- 
gers  were  being  received  or  discharged. 
There  is  evidence  that  the  north-bound  train 
had  stopped  for  the  purpose  of  Tefieiving  and 
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discharging  passengers,  and  that  there  were 
numerous  passengers  upon  the  platform  and 
at  the  crossing  waiting  to  take  the  train. 
Alec^  tddng  th»  erideoee  ot  tiie  en^neer 
that  he  was  running  at  the  rata  of  20  to 
2S  miles  per  hour,  that  was  a  negligent  rate 
of  speed,  oonsidering  all  the  circumstaooe* 
shown,  and  was  in  direct  violation  of  the 
rule  of  the  company,  which  required  that 
'great  care  must  be  exercised  by  trainnun 
of  a  train  approe^ing  a  statim  when  axj 
train  is  receiving  or  ducharging  passengm.' 
In  the  Kelly  Oaae,  80  HI.  App.  675,  Affirmed 
in  182  ni.  Ser,  M  N.  E.  978.  it  was  said, 
Mr.  Justice  Wright  delivering  the  opinon  of 
the  court,  and  which  was  »iopted  by  the 
supreme  court,  that  'the  running  of  a  freight 
train  at  a  high  rate  of  speed  past  a  station 
where  a  passenger  train  is  receiving  and 
discliarging  passengers  is  so  plainly  negli- 
gent as  not  to  require  comment.  It  is 
equally  negligent  to  ao  run  a  freight  train 
just  as  the  passenger  train  is  pulling  into 
the  station,  and  more  especially  when  the 
track  on  which  the  freight  train  is  moviog 
is  between  the  depot  and  the  track  on  which 
the  passenger  train  is  moving.'  So  we  are 
of  opinion  in  this  case  that  the  jury  were 
justified  in  finding  that  the  appellant  was 
negligent,  not  only  because  the  train  was 
run  at  a  spaed  in  violation  of  the  city  ordi- 
nance, but  in  Tiolation  ol  its  own  rules,  and 
also  in  running  past  the  nortii-bound  train 
at  the  rate  of  20  or  25  miles  per  hour,  even 
if  it  had  not  stopped,  but  was  upon  the 
point  of  stopping,  at  the  station  for  the 
purpose  of  receiving  and  disdiarging  passen- 
gers. 

"It  is  claimed  by  appellant's  counsel  that 
as  it  is  ijleged  in  euai  count  of  the  declarsr 
tion  that  Jennings  was  received  by  the  ap- 
pellant as  a  passenger,  'and  because  there 
was  no  evidence  tending  to  prove  this  alle- 
gation of  the  declaration,  there  could  be  no 
recovery.  We  think  the  contentjon  is  not 
tenable,  for  two  reasons :  I^rst,  because  the 
evidence  tends  to  show  that  Jennings  was 
received  as  a  passenger,  and  from  it  the  jury 
were  justified  in  finding  that  he  was  so  re- 
ceived; and,  second,  the  proof  of  the  allega- 
tion was  not  necessary  to  a  recovery  in  this 
case. 

"From  the  evidence,  partly  hereinabove 
staj^ed,  .while  it  appears  ph&t  Jennings  was 
not  actually  upon  the  platform  between 
tracks  Xos.  1  and  2,  he  was  within  a  few 
feet  of  it,  approaching  it  upon  the  sidewalk 
built  of  the  same  kind  of  material  as  the 
platform  b^  the  appellant,  which  platfmm 
was  immediately  adjoining  the  sidewalk,  be- 
tween the  tracks,  upon  the  same  level  there- 
with, and  the  sidewalk  was  immediately  ad- 
joining and  connected  with  the  planking 
which  formed  the  street  crossing,  all  of 
which  crossing,  including  the  said  sidewalk, 
was  habitually  and  commonly  used  hy  per- 
sons and  passengers  who  were  received  and 
discharged  fnwi  appellant's  suburban 
trains.  This,  with  the  further  Hct  that 
Jennings  had  tor  several  years  priw  thweto 
beoi  almost  daily  in  the  habit  of  approach- 
ing appdlani's  trains,  as  well  as  leaving 

Digitized  by  Google 


1901. 


Chicaoo  &  E.  I.  R.  Co.  t.  Jenninos. 


them,  hy  this  platform  crossing  and  aide- 
walk,  and  that  he  bad  upon  his  p^son  a 
ooininutation  ticket  which  was  good  tor  pas- 
sage upon  appellant's  railway  trains,  was 
sufficient  proof  to  support  uie  all^aticm 
that  be  was  received  aa  a  passenger  by  the 
appellant.  We  think  that  under  these  facts 
it  may  be  said  that  he  was  upon  the  prem* 
ises  of  the  carrier, — at  least,  premises  which 
it  had  appropriated  and  used  for  t^e  pur- 
poee  of  receiving  and  discharging  its  pas- 
sengers, and  for  their  convenience. 

2  Wood.  BaUway  Law.  1037,  it  la 
said:  'It  is  not  always  easy  to  drtomine 
when  the  relation  of  passenger  b^ns,  but 
it  would  seem  from  the  cases  that  it  is  not 
necessary  that  a  contract  for  passage  should 
have  been  actually  made,  or  Ulc  fare  actual- 
ly paid,  in  order  to  create  the  relation,  but 
it  is  necessary  that  a  person  should  be  un- 
der the  control  of  the  carrier  in  order  to  be 
entitled  to  its  care  as  such.  TberefOTe  a 
person  cannot  be  r^rded  as  a  passenger 
who  is  not  upon  the  premises  of  the  carrier.' 
In  Illinois  0.  R.  Co.  v.  O'Keefe,  168  111.  115, 
30  L.  R.  A.  148,  48  N.  S.  294,  the  court,  in 
considering  the  question  as  to  when  the  re- 
lation of  passenger  and  carrier  exists,  says: 
'One  does  not  become  a  passenger  until  he 
has  put  himself  in  charge  of  the  carrier, 
and  baa  been  expressly  or  impliedly  received 
as  such  the  carrier.'  In  Cooley,  Torts, 
770,  the  author  aays:  The  responsibility 
of  the  carrier  begins  when  the  passenger 
presents  himself  ior  transporation,  and  this 
he  may  be  said  to  do  when  he  approaches 
the  place  of  reception  for  the  purpose/  The 
following  authorities  hold,  in  substance, 
that  this  relation  commences  when  a  person 
goes  upon  the  premises  of  the  carri^'  for  the 
purpose  of  taking  a  train,  and  its  prases 
are  considered  as  any  place  where  it  has 
been  allowed  a  custom  to  receive  passengeors, 
even  where  there  is  no  platform  provided, 
and  that  it  is  necessary  only,  in  order  to 
create  the  relation,  that  the  person  should 
be  upon  the  premises  of  the  carrier  for 
present  transportation  and  waiting  to  take 
the  train.  Lent  v.  New  York  O.  &  B.  R.  R. 
Co.  120  N.-Y.  467,  24  N.  E  653;  AlUnder  t. 
Ohioarjo,  R.  I.  d  P.  R.  Co.  37  Iowa,  264; 
Norfolk  &  W.  R.  Co.  v.  Ga/Wfcer.  89  Va. 
639,  16  S.  E.  935;  Thomp.  Carr.  of  Pass.  43  j 
DciiAre  V.  Boston  d  M.  R.  Co.  148  Mass.  343, 
2  L.  R.  A.  166,  19  N.  E.  523;  Pennsylvania 
Co.  V.  McCaffrey,  173  111.  169,  60  N.  E.  713. 

"As  we  have  seen  by  the  several  counts  of 
the  declaration,  besides  the  allegation  that 
Jennings  was  received  as  a  passenger,  it  is 
averred  tiiat  it  was  the  duty  of  appellant 
to  have  allowed  Joinings  to  safely  cross  the 
railroad  track  to  safely  take  and  mount  the 
train,  and  not  to  have  n^Iigently  driven 
its  engine  and  train  of  cars  up  to  and  over 
the  crossing  when  Jennings  was  staiwling  or 
walking  over  the  crossing,  with  all  due  care 
and  diligence  o>n  his  part,  for  the  purpose  of 
reaching  and  mounting  the  north-boimd 
train.  We  think  the  proof  of  this  all^a- 
tion  wu  entirely  sufficient,  so  far  as  con- 
cerns the  question  of  care  on  Jennings'  part 
and  the  negliganoe  of  the  appellant,  to  justi- 
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fj'  a  recovery  without  any  proof  that  he  was 
received  as  a  passenger.  It  is  edonentary 
that  in  this  class  of  cases  the  proof  of  one 
charge  of  n^ligence  is  suSiciei^  to  justify 
a  recovery,  so  far  as  negligees  is  c<xicernea, 
without  proving  other  diorgea  of  negligence 
made  by  the  declaration.  If  Jennings  was 
received  as  a  passeng<^,  appellant's  duty  to 
him  was  that  of  the  highest  care;  but,  if  he 
was  not,  it  still  owed  him  the  duty  of  exer- 
cising co-dinary  carc^  at  leasts  to  avoid  in- 
juring him. 

"On  behalf  of  appellant  it  Is  also  claimed 
that  there  was  error  in  permitting  evidence 
as  to  the  use  made,  prior  to  the  accident,  of 
the  planking  between  the  DCMrth  and  south 
bound  tracks  in  alighting  trom,  and  taking 
suburban  trains  at,  the  Seventy-Sixth  street 
station,  and  also  as  to  the  extent  of  such 
use.  No  authority  is  cited  in  support  of  the 
contention,  and  we  think  what  has  already 
been  suid  shows  that  this  evidence  was  en- 
tirely proper  and  admissible. 

"The  learned  trial  judge  refused  thirteen 
instructions  asked  for  appellant,  and  modi- 
fied two  others,  each  of  which  rulings  is 
claimed  to  have  been  erroneous.  Five  of 
these  instructions,  numbered  1  to  5,  inclu- 
sive, are  based  upon  the  theory  that  it  was 
neoessaiy  for  appellee  to  prove,  before  there 
could  be  a  recovery,  that  Jennings  had  been 
received  as  a  passengw  by  appellant.  What 
has  been  said  sufficiently  disposes  of  the 
claim  that  it  was  error  to  refuse  these  in- 
structions. 

"Two  othM-s  of  these  instructions,  Nos.  6 
and  7,  are  based  upon  the  theory  that  it  was 
the  duty  of  Jennings  to  have  looked  in  each 
direction  for  the  approach  of  trains,  i(nd  in 
substance  tell  the  jury  that  there  could  be 
no  recovery  unless  he  did  so  look.  What 
has  been  said  we  think  disposes  of  this  con- 
tention, and  shows  that  it  was  not  error 
for  the  court  to  refuse  the  instructions. 

"The  ninth  refused  instruction  is,  in  sub- 
stance, covered  by  the  tonth.  Instruction 
No.  11},  refused,  is,  in  our  opinion,  proper- 
ly refused,  because  it  singles  out  and  calls 
to  the  attention  of  the  jui^  a  particular 
part  of  the  evideneei  We  think  the  twdfth 
and  thirteenth  refused  instructions  were 
properly  refused;  the  twelfth  because  there 
was  evidence  that  the  north-bound  train  had 
stopped  at  the  station  for  the  purpose  of  re- 
ceiving and  discharging  passengers,  and  that 
it  was  a  violation  of  the  appellant's  rule 
for  the  south-bound  to'ain  to  pass  it  under 
such  circumstances.  The  thirteenth  instruc- 
tion ignores  the  rule  <rf  the  company,  and 
was  therefwe  properly  refused.  The  four- 
teenth ins^ction  was  properly  refused,  be- 
cause, among  other  things,  it  tells  the  jury 
there  was  no  proof  as  to  whether  or  not  the 
beJl  on  the  engine  of  the  south-bound  train 
or  the  tower  bell  was  ringing  as  the  south- 
bound train  approached  tite  crossing.  The 
first  of  appellee's  witnesses  testifl^  that 
'aside  from  the  shrill  whistling  that  oc- 
curred before  the  accident  I  didn't  hear,  no- 
tice, or  remember  anything  dB&'  From  this 
evidence  we  think  the  jury  were  juatifled  in 
finding  that  neither  of  these  belli  was  rung. 
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The  flfteenth  instruction  was  properly  re- 
fused because  it  is  argumentative,  and,  be- 
sides, it  in  substance  tells  the  jury  that  cer- 
tain facts  constitute  negligence;  tlHrtoia  C. 
R.  Co.  V.  Griffin,  184  fil.  10,  B  N.  E.  337. 
Instructions  numbered  10^  and  11  were 
properly  modified.  Instruction  lOi,  as 
asked,  had  the  same  defect,  as  to  Jennings' 
duty  to  look  up  and  down  the  tracks,  as  in 
instructions  6  and  7,  refused.  As  modified, 
this  objection  was  cured.  The  eleventh  in- 
struction was  as  favorable  to  appellant  as 
amended  as  it  was  entitled  to  have  it.  We 
see  no  objection  to  the  instructioin  given'  as 
it  was  modified.  B^n^  of  opinion  thai  the 
ju>7  was  suffidently  instructed  as  to  the 
issues  involved,  and  that  there  is  no  error  in 
the  record,  the  judgment  is  affirmed.'* 


Emma  PETEBSON,  Appt., 

V. 

James  W.  GI»SON. 
(181  111.  865.) 

1.  A  provision  In  n  certlflente  of  mein- 
bcrahli*  in  a  benoflt  aocletr,  that  tbe 
holder  shall  comply  with  tbe  co&atttutlon  and 
bf-lawB  of  the  aBsoclatlon,  a  copy  ot  wblcb  is 
attached  to  the  certificate,  refers  to  such  laws 
aa  tbey  then  exist,  and  will  not  bind  bim  to 
Babmlt  to  a  change  subse^oentlr  made  de- 
prlvlnc  blm  of  the  right  to  dispose  of  tbe 
benefit  by  will,  although  the  constitution  pro- 
vides for  amendment. 

S.  Action  of  th«  npveUatc  eonrt  not 
Mtslcned  ns  error  Is  not  Snbject  to  nvlew 
In  the  supreme  conrt. 

(June  IB,  1901.) 

APPEAL  by  defendant  Peterson  from  a 
judgment  of  the  Appellate  Court,  First 
Disti'ict,  aflirming  a  decree  ol  the  Circuit 
Court  for  Cook  ^unty  in  favor  of  defend- 
ant Gibson  in  an  inte^leader  proceeding  to 
determine  the  title  to  a  fund  due  on  a  mu- 
tual benefit  certificate  upon  the  life  of  Le- 
ander  £.  Nelson,  deceased.  Affirmed. 
The  facts  are  stated  in  tlie  opinion. 
Meaiirt.  M.  O.  Harper  and  O.  O.  Fetor- 
son,  for  appellant: 

Substitution  can  be  effected  only  in  the 
manner  provided  by  the  by-laws  or  consti- 
tution. 

Hupreme  Lodge,  K.  of  M.  t.  N<Um,  60  Mich. 
44,  26  N.  W.  826;  VoUman't  Appeal,  02  Pa. 
50 ;  HelUinberg  v.  District  Xo.  1  of  I.  O.  of 
B.  B.  »4  N.  V.  580;  Natumal  Mut.  Aid  8oc. 
V.  Lupoid,  101  Pa.  Ill ;  Harmon  v.  Leioia,  24 
Fed.  97 ;  Stephenson  v.  Btephen$on,  64  Iowa, 
534,  21  N.  W.  10;  Bainer  v.  Iowa  L.  of  B. 
76  Iowa,  245,  43  N.  W.  185;  Holland  v.  Tay- 
lor, 111  Ind.  121,  18-N.  E.  116;  Colema»  v. 
fiitpraM  Lodge,  K.  of  H.  18  Mo.  App.  180 ; 

Norn^ — As  to  power  of  benevolent  society  to 
ehange  or  ameoA  Its  by-laws,  see,  in  this  series. 

Supreme  Lodge,  K.  of  P.  v.  Knight  (Ind.)  3 
li.  R.  A.  409,  and  note;  Supreme  Lodge  K.  of 
P.  V.  Malto  (Tenn.)  30  L.  R.  A.  838;  and 
Thibert  V.  Saprenie  Lodge,  K.  ot  H,  (lUnn.)  47 
L.  K,  A.  136. 
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Otmstead  v.  Maeonio  Mui.  Ben.  8oc.  37  Kan. 
03,  14  Pac.  449;  Daniels  v.  Pratt,  143  Mass, 
216, 10  N.  E.  166;  MoCartltg  v.  New  England 
O.  of  P,  153  Mass.  314,  11  L.  E.  A.  144,  26 
N,  E.  866;  Shwnan  T.  Ano%e%\t  Order  of  O. 
W.  110  Iowa,  642,  82  N.  W.  331;  Supreme 
Council  A.  L.  of  H.  v.  Bmiih,  45  N.  J.  £q. 
466,  17  Atl.  770;  Duer  v.  Supreme  Council 
0.  of  0.  F.21  Tex.  Civ.  App.  493,  52  S.  W. 
109;  Thomas  v.  Thomas,  131  N.  Y.  205,  30 
N.  B.  61;  Bennett  v.  Slater  [1899]  1  Q.  a 
45,  68  L.  J.  Q.  B.  N.  8.  45;  Baldwin  r.  Beg- 
ley,  186  111.  180.  66  N,  E.  1065. 

No  act  of  the  society  after  Ndson'a  death 
could  change  the  rights  of  the  parties  as  tli^ 
then  existed. 

Wendt  V.  Iowa  L.  of  H.  72  Iowa,  682,  34 
N.  W.  470;  McLaughlin  v,  McLaughlin,  104 
Gal.  171,  37  Pac.  865;  Smith  v.  Barman^  28 
Misc.  681,  69  N.  Y.  Supp.  1044.  Bacon  Hon. 
Hoc.  2d  ed.  I  307 ;  Oharch  v.  Charch,  57  Ohio 
St.  661«  40  N.  E.  408. 

More  thsA  three  years  before  Nelson's 
death  an  amendment  was  regularly  adopted, 
prescriMng  the  steiw  whioh  miufc  be  taken 
to  make  an  effective  change  of  beneficiary. 
This  amendment,  from  the  time  of  it>  adop- 
tion, became  a  part  of  the  contract.  i 

Ko  one  has  a  right  to  presume  that  the 
by-laws  will  remain  unchan^^ed.  Aaaocia- 
tions  and  corporations  have  a  right  to  change 
their  by-laws  when  the  welfare  of  the  eor> 
poration  or  association  requires  it,  and.  it 
IS  not  forbidden  by  the  oi^anic  law. 

Supreme  Lodge,  K.  of  P.  v.  Knight.  117 
Ind,  489,  3  L.  R,  A.  400,  20  N.  E.  479 ;  Bor- 
garde  v.  Farmer^  Mut.  Ins.  Co.  79  Mich. 
440,  44  N.  W.  856;  Bacon,  Ben.  Soc.  S  81; 
Supreme  Council,  0.  K.  of  A.  v.  Pranbe,  137 
lU.  118,  27  N.  E.  86;  Catholic  Knights  v. 
Kuhn,  91  Tenn.  214, 18  S.  W.  385;  Supreme 
CounoU  C.  K.  of  A.  y.  Morriaon,  16  R.  I. 
468,  17  Atl.  67;  St.  Patrick's  Male  Bene- 
fioial  eoo.  V,  McVey,  92  Pa.  510;  McCabe 
V,  Father  Matthew  Total  Abstinence  Ben. 
Soo.  24  Hun,  149 ;  Fugure  v.  Mutual  Society 
of  St.  Joseph,  46  Vt.  3(12;  Poultney  v.  Bach- 
man,  31  Hun,  49;  Stohr  v,  San  Francisco 
Musical  Fund  Boo.  82  Cal.  557,  22  Pac  1125. 

Where  a  contract  of  life  insurance  issued 
by  a  mutual  company  is  conditioned  to  be 
subject  to  any  by-law  thereinafter  enacted, 
the  insured  ia  bound  by  a  subsequent  by-law 
forfeiting  the  policy  if  the  assured  should 
die  by  his  own  band. 

Daughtry  V.  Knights  of  Pythias,  48  La. 
Ann.  1203,  20  So.  712;  Hughes  v.  Wiscon- 
sin Odd  Fellows  Mut.  L.  Ins.  Co.  OS  Wis. 
292,  73  N.  W.  1015;  Schmidt  v.  Supreme 
Tent  K.  of  M.  97  Wis.  528,  73  N.  W.  22;  Su- 
preme Commandery  K.  of  0.  R.  v.  AtH«- 
worth,  71  Ala.  449,  46  Am.  Rnt.  332;  JPW- 
lenwider  t.  Supreme  Couneil,  R.  It.  73  ill. 
App.  321,  Affirmed  in  180  III.  621,  54  N.  E. 
435. 

The  legislature  has  constitutional  author- 
ity to  pass  a  statute  affecting  the  exeentioB 
of  wills,  and  to  give  it  a  retrospective  effect 
upon  teatatnents  already  made  at  the  time 
of  its  passage,  but  which  have  not  yei  taken 
effect  1^  the  death  of  the  testator. 

3  Am.  &  Eng.  Eno,  Law,  p.  761,  Bota; 
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Long  T.  Zoofe,  13  Pa.  400;  Amwiean  Baptist 
Jfwmonarff  Uimo»  v.  Peofc,  10  Mich.  341; 
JjQvenM  T.  Lamprey,  22  N.  H.  434;  Bturgis 
V.  etoinff,  18  III.  176;  Bwuu  t.  Prioe,  118  111. 
593,  8  N.  854;  Kooheraperger  v.  Drake, 
167  111.  122,  41  L.  R.  A.  446,  47  N.  E.  321. 

It  waa  perfectly  c<»npet«ait  for  the  l^s- 
lature  to  aaj,  aa  it  did  by  the  acta  of  1887 
and  1893,  that  thia  class  ot  pr<q>erty  should 
not  pass  by  will. 

In  taking  steps  to  change  the  beneficiary 
the  statute  and  oy-laws  in  force  at  the  time 
the  steps  were  taken  should  have  been  fol- 
lowed. 

Cooley,  CMiat.  Lim.  4th  ed.  360;  6  Am. 
A  Eng.  Enc.  Law,  2d  ed.  p.  103;  Amesbury 
T.  Boujditch  Mitt.  F.  Ina.  Go.  6  Gray,  696; 
8helton  T.  Mobile,  30  Ala.  640,  68  Am.  Dec 
143;  2  Kyd.  C<ffp.  156;  Black,  Constitu- 
tional Prohibition,  {  192;  HensehaU  v. 
Schmidts,  60  Mo.  464 ;  Rich  v.  Flanders,  39 
N.  H.  304;  Bird  t.  Keller,  77  Me.  270. 

Mr.  Georce  G.  Bellows  for  appellee, 

BoKBs,  J.,  delivered  the  opinion  of  the 
court: 

Leander  E.  Nelson  (now  deceased)  at  the 
time  of  his  death  was  a  member 'in  good 
standing  in  the  Scandinavian  Mutual  Aid 
Asaociation.  He  was  admitted  to  manber* 
thip  on  the  8th  day  oi  November,  1886,  and 
on  that  day  received  a  mortuary  benefit  cer- 
tificate Issued .  by  the  said  aasociation,  in 
Ulo  sum  of  $3,000,  to  be  paid  to  Eva  Ndaon, 
his  mother,  and  aupellant's  (Peterson's)  in- 
testate, she  having  died  during  the  pendens 
of  this  proceeding.  The  taid  Leander  E. 
Ndson  departed  Uiis  life  March  12,  1897, 
leaving  a  last  will  and  testament,  which 
was  duly  admitted  to  probatei  The  will  ap- 
pointed appellee,  Gibson,  executor,  and  pro- 
vided that  the  provision  in  the  benefit  certi- 
ficate making  said  Eva  Nelson  sole  benefici- 
ary of  the  mortuary  fund  should  be  revoked, 
and  that  such  fund  should  be  bequeathed 
and  made  payable  as  follows:  $1,000  to  his 
mother,  said  Eva  Nelson;  $1  each  to  Minnie 
Peterson,  Hannah  Cederstrom,  John  Nelson, 
and  Gustav  Nelaon;  and  the  remainder  to 
the  appellee,  James  W.  Gibson.  Said  Eva 
N^Hon,  who  wan  then  living,  asserted  a 
claim  to  the  entire  amount  of  said  mortuary 
fund,  and  said  appellee,  Gibson,  as  legatee 
under  the  will  of  said  Leander  E.  Nelson 
and  as  executor  theretrf,  claimed  the  right 
to  receive  all  of  such  mortuary  fund  above 
the  sum  of  $1,000,  in  accordance  with  the 
will  of  the  deceased  assured.  Under  a  bill 
of  interpleader  filed  by  the  association  these 
rival  claimants  were  brought  into  court,  and 
required  to  submit  t^eir  contentions  to  the 
court  for  determinaticm.  The  association 
deposited  in  court  the  mortuary  fund,  less 
$13  allowed  it  ior  costs  in  that  behalf,  and 
was  dismissed  from  the  proceeding.  Upon 
a  hearing  the  chancdlor  sustained  the  right 
of  the  assured  to  dispose  of  the  mortuary 
fund  by  will,  and  the  decree  was  affirmed 
in  the  'appellate  court  for  the  first  district 
on  appeal.  This  is  a  further  appeal  from 
the  judgment  of  the  appellate  court. 

Section  1  of  the  act  of  June  18,  1883  { 1 
54L.  K.  A. 


Starr  ft  O.  Anno.  StaL  1885,  p.  1848),  un- 
der which  the  Scandinavian  Mutual  Aid  As- 

sociatiim  was  incorporated,  authorized  the 
association  to  furmsh  life  indemnity,  of 
pecuniary  benefits  to  certain  relatives  by 
consanguinity  or  affinity,  and  to  the  "de- 
visees or  legatees"  of  deceased  members. 
This  section  was  in  full  forc^  and  in  nff 
wise  modified  or  changed,  when  said  Lean- 
der E.  Nelson  received  his  beneficiary  certi- 
ficate, on  the  8tii  day  of  Kovember,  1886^ 
Nor  had  the  association,  by  by-law  or  other- 
wise, attempted  to  place  any  restriction  otf 
the  right  of  any  member  to  appoint  by  his 
last  will  a  beneficiary  other  than  the  per- 
son named  in  the  certificate  to  receive  the 
mortuary  fund.  In  such  associations  the 
beneiiciariee  do  not,  aa  a  general  rule,  ac- 
quire a  vested  ri^t  to  the  mortuary  fund, 
but  during  the  lifetime  ot  the  manber  have 
a  mere  expectancy  only,  subject  to  be  de- 
feated by  Uie  exercise  of  the  power  of  ap< 
pointment  which  is  vested  in  the  memb^. 
Martin  v.  Stubbings,  126  HI.  387,  18  N.  E. 
657;  Moore  v,  Chicago  Quaranti/  Fund  Life 
Boo.  178  HI.  202,  52  N.  E.  882;  Blooming- 
ton  Mut.  Ben.  Aaw.  v.  Blue,  120  111.  121, 
60  Am.  liep.  558,  11  N.  E.  331;  Voigt  t. 
Kerstcn.  164  HI.  814,  45  N.  E.  543.  The 
power  of  apixnntment  thus  vested  in  the 
assured  member  may  be  devested  by  future 
changes  in  the  constitution  oi  the  associar 
tion  or  the  oiganio  law  under  which  it  was 
organized,  if  it  was  made  a  part  (4  the  con- 
tract admitting  the  assured  to  membership 
that  his  right  in  thia  re^tect  should  be  sub- 
ject to  auda  future  ohansea  in  the  law  gov- 
erning the  association  l>ut  otherwise  the 
power  of  appointmoit  is  a  vested  right,  and 
cannot  be  taken  away  by  any  subaequmt 
enactment  or  change  in  the  laws  of  the  aa- 
Aociation.  Voigt  v.  Kersten,  164  HI.  314, 
45  N.  E.  543;  Baldwin  v.  Begley,  185  UL 
ISO,  66  N.  E.  1065. 

The  contention  ot  the  appellant  is  that 
the  said  assiired,  as  a  part  of  the  contract 
admitting  him  to  membership  in  the  asso- 
ciation, agreed  that  he  would  comply  with 
and  be  bound  by,  the  constitution  and  by- 
laws of  the  aasociation,  as  such  constitution 
and  by-laws  might  or  should  be  amended  or 
changed  in  the  future;  and  appellant  fur- 
ther contends  that  the  constitution  and  by- 
laws of  the  aasociation  were  subsequently  so 
l^lly  amended  and  changed  as  to  devest 
the  said  member  of  the  right  to  change  the 
beneficiary  l^  his  last  will.  The  insistence 
that  it  was  part  of  tdie  contract  that  the 
association  reserved  to  itself  power  to 
change  and  amend  the  constitution  and  by- 
laws, and  that  the  said  Leander  E.  Nelson 
agreed  that  power  should  be  so  reserved, 
and  that  he  would  be  bound  by  the  constitu- 
tion and  by-laws  aa  th^  might  be  thereaft- 
er amended,  is  based  altuie  upon  a  danse 
or  provision  found  in  the  certificate  of  mem- 
bership issued  to  the  said  Nelson.  The  pro- 
vision in  the  certificate  is  as  follows : 
"This  certificate  is  issued  upon  the  condi- 
tion that  the  said  Leander  E.  Nelson  shall 
comply  with  the  constitution  and  by-laws 
of  the  association,  and  that  the  statements 
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made  in  the  application  tor  this  ceartificate 
are  true.''  A  copy  of  the  conatitution  and 
of  the  by-laws  of  the  aasocnation  was  at- 
tached to  the  certificate  of  membership,  and 
made  a  piu-t  thereof.  Section  7  of  article 
8  of  said  constitution,  as  it  stood  at  the  time 
said  certificate  was  issued  to  Nelson,  was  as 
f(dlow8 :  "The  constitution  can  be  amended 
and  dianged  at  the  annual  meeting  of  the 
assodatioD  by  a  majority  of  two  uiirds  of 
all  the  members  present!"  It  should  here 
be  noted  that  that  which  is  referred  to  as 
the  constitution  of  this  association  is  in  no 
sense  the  charter  of  the  association.  What 
is  here  referred  to  as  the  ccmstittttioo  is  but 
a  code  of  laws  adopted  by  the  assodatioo. 
It  was  correctiy  said  in  Supreme  Lodge  K. 
of  P.  T.  Knight,  117  Ind.  489,  3  L.  R.  A.  409. 
20  N.  E.  479:  "A  constituticm  of  a  volun- 
tary association  or  a  ccx'poration  is  nothing 
more  than  a  by-law  under  an  apprc^riate 
name." 

The  clause  in  the  certificate  does  not  pur- 
port to  bind  the  memb^*  to  the  observance 
of  constitutional  provisions  or  by'laws  other 
than  such  u  then  eacisted,  and  a  oniy  of 
the  so-railed  "constitution  and  by-laws" 
then  in  force  was  attached  to  the  ceraficate 
as  a  part  thereof.  It  was  the  constitution 
and  the  by-laws  so  made  a  part  of  the  certi- 
ficate to  which  the  certificate  had  reference 
and  which  the  member  consented  to  obey. 
It  is  only  when  a  member,  in  expresB  terms, 
agrees  to  be  bound  by  such  constitution- 
al amendments  or  t^-laws  as  maj  there- 
after be  enacted  that  he  Is  bound  future 
amradments  or  1^-Iaws  which  impair  the 
obligations  of  his  contract  of  membership 
injuriously.  Covenant  Mut.  Life  Asso.  t. 
Kentner,  188  111.  431,  68  N.  E.  966;  Bald- 
win V.  Begley,  185  111.  180.  56  N.  E.  1066. 
In  the  absence  of  such  an  express  agreement 
the  contract  of  membership  canncMt  be  im- 
paired by  subsequent  eluuigea  effected  1^  the 
association.  The  e<nistibitional  provisitm 
contained  in  said  t  7  of  article  0  of  tiie 
constitution  of  the  association  at  the  time  of 
the  admission  of  said  Ndscm  to  membership 
in  the  association,  to  the  effect  that  the  con- 
stitution could  be  amended  and  dianged  at 
an  annual  meeting  of  the  association  by  a 
majority  of  two  Uiirds  of  all  the  members 
present,  cannot  be  ctmstnied  to  authorize  an 
amendment  or  change  in  the  constitution 
which  should  act  retnnpeetively.  and  impair 
the  obligati<m  of  the  contract  entered  into 
between  the  association  and  said  Nelscm 
prior  to  anch  amoidment  ot  the  oonstitu- 
tion. 

As  before  remarked,  that  which  is  called 
the  constitution  of  the  association  is  but  a 
code  of  by-laws  adopted  hy  the  aasodation. 
The  BSBoaatitHi  had  inherent  power  to  enact 
by-laws  o(»isiBtent  with  the  provisions  of  the 
enactment  under  which  it  was  organized, 
and  not  repugna.nt  to  the  oonstltulion  of  the 
f>tate  of  Illinois,  and  to  alter  and  amend 
such  by-laws.  The  by-law  incorpoimted  in 
the  code  called  the  constitution,  rdative  to 
amendments  and  changes  in  such  code,  did 
Qjt  confer  upon  the  assodation  the  right 
r,T  power  to  make  such  amendments  or 
M  L.R.  A. 


changes.   The  asBDcIatioii  poesessecf  that 

power  as  an  attribute  of  its  torporate  life. 
The  said  S  7  of  article  9  of  the  code  of  by- 
laws had  no  other  effeet  than  to  dedaj-e  the 
mode  or  maimer  of  exerdung^  the  power  of 
amendment  possessed  by  the  association, 
via.,  by  a  majwity  of  two  thirds  of  all  the 
members  present  at  the  animal  meetixig.  If 
the  section  had  been  wholly  omitted  fnw 
the  constitution  or  by-laws,  the  associatioa 
would  have  had  ample  power  to  p&as  any 
lawful  amendnimt  of  the  constitution  or  by- 
laws. Niblack,  Ben.  Soc  p.  105,  S  28;  1 
Bacon,  Ben.  Soc.  2d  ed.  S  9.  The  assent  of 
the  assured,  therefore,  did  not  confer  any 
power  on  the  associatiim  which  without  such 
assent  it  had  not,  nor  did  it  bind  the  as- 
sured to  submit  to  any  iim«m<iTin>tit  to  whidi 
he  could  not  be  oompidled  to  sulmiit  in  the 
absence  of  said  S  7.  His  assent  was  tliat  the 
asBociaticm,  at  any  annual  meetii^,  might 
make  any  change  or  amendment  lawful  to 
be  made,  by  a  majority  of  two  thirds  of  all 
the  members  present,  and  cannot  be  con- 
strued as  an  assent  to  the  adoption  of  a  by- 
law devesting  him  of  a  vested  right*  and 
impairing  the  obli^ration  of  his  ooatract  of 
memba*snip.  Section  14  of  article  2  of  the 
Constitution  of  1870  inhibited  the  genosl 
assembly  from  adopting  any  statute  impair- 
ing the  obligation  ot  such  contract  of  mem- 
bership. Subsequent  enactments  of  the 
islature  or  future  amended  by-laws  of  the 
association  could  not  operate  retoospective- 
ly,  and  thus  devest  the  vested  rights  of  a 
member  or  destroy  existing  oontraet  obliga- 
tions. In  revoking  the  direction  of  the  cer- 
tificate as  to  the  person  to  recdve  the  mor- 
tuary benefit,  and  in  appranting  others  as 
beneficiaries  to  recdve  such  fund,  said  Lean- 
der  E.  Nelson  but  exercised  a  legal  right  of 
which  he  was  possessed. 

A  portion  of  the  brief  in  behalf  of  appel- 
lee is  devoted  to  the  criticism  of  the  actitm 
ol  tiie  chancellor  in  rdieving  the  appellaiit 
from  the  payment  of  any  pcvtion  of  the  eoet 
of  the  proceeding.  The  appellate  court  af- 
firmed the  action  of  the  chancellor  in  respect 
of  the  order  as  to  costs.  The  acticm  of  the 
appellate  court  in  that  respect  is  not  as- 
signed as  for  ^or  in  this  court,  and  for 
t^at  reason  is  not  subject  to  review  in  this 
court. 

The  fudgment  of  the  Appellate  Court  it 
affirmed, 

PetiticHi  for  rehearing  denied  October  10^ 
1001. 


J.  A.  BAILEY,  Plff.  in  Err., 

V. 

FEOFLE  of  the  State  of  niinois. 

(190  111.  28.) 

The  police  power  will  not  fnotlfy  Oio 
restriction  of  tlic  namber  of  persons 

wblcb  lodglng-honae  keepers  alone  maj  per- 

Note. — Vor  some  otber  cases  in  thla  series 
as  to  UmltatlonB  apon  exercise  ot  tbe  police 
power,  see  Stats  v.  Schlemmer  (La.)  10  L.  R. 
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mit  to  oeeopr  one  room  during  the  same 
night,  since  tbej  are  thereby  deprived  of 
tbeir  property,  and  the  dlscrlmlnatloD  Is 
llmttlns  the  prorlslon  to  lodging-house  keep- 
ers prevents  the  regnlatton  being  due  process 
of  law. 

(April  18.  1801.) 

ERKOR  to  the  Criminal  Court  for  Cook 
Comity  to  review  a  judgment  convict- 
ing defendant  of  violating  a  statute  prohib- 
iting lodging-house  keepers  from  permitting 
more  than  a  apedfled  number  of  jpersons  to 
fKcupy  the  lanie  room  during  a  night.  Be* 
veisea. 

The  facts  are  stated  in  the  opinion. 

Messra.  T.  3*  Soofleld  and  Charles  J. 
Seofield,  for  plaintiff  in  error : 

The  words  lodging  house"  as  used  in  the 
amendatory  act  do  not  Include  an  inn  or  a 
hotel,  and  probably  do  not  include  a  board- 
ing house.  The  law  is  therefore  aimed  at 
one  class,  the  keepers  of  lodging  houses. 

PtiUman  Palace  Car  Oo.  t.  Smith,  73  HL 
300,  24  Am.  Rep.  858;  Bullock  T.  Adair,  63 
111.  App.  30. 

The  right  to  receive  lodgers  in  a  lodging 
house,  to  contract  with  them  aa  to  compen- 
sation, to  agree  with  them  as  to  the  number 
who  shall  occupy  the  same  room  at  the  same 
time  for  sleeping  purposes,  is  a  liberty  and 
-also  a  property  right.  Any  abridgment  of 
this  right  deprives  the  individual  of  liberty 
and  property,  and,  if  such  abridgment  be 
without  due  process  of  law,  the  act  is  tin- 
constitutional. 

Frorer  v.  People  use  of  School  Fund,  141 
m.  171.  16  L.  K.  A.  492,  31  N.  E.  366; 
Braccvillc  Coal  Co.  v.  People,  147  111.  66,  22 
L.  R.  A.  340,  35  N.  E.  62;  Ritchie  v.  PeopUs, 
155  Jll.  08,  21)  L.  R.  A.  79,  40  N.  E.  454; 
Oilleitpie  v.  Peopfe,  188  111.  176,  52  L.  R.  A. 
'283.  58  N.  E.  1007;  State  v.  Loomie,  115 
Mo.  307,  21  L.  R.  A.  789,  22  S.  W.  350; 
Com.  V.  Perrp,  165  Mass.  117,  14  L.  R.  A. 
325.  28  N.  E.  1126;  Oodcharlea  v.  Wige- 
man,  113  Pa.  431,  6  Atl.  354;  Be  Jacobs, 
96  N.  Y.  98,  50  Am.  Rep.  636;  10  Am.  A 
Enp.  Enc.  Law,  2d  ed.  pp.  298,  299. 

The  man  or  the  class  forbidden  the  ac- 
quisition or  enjoyment  of  property  in  the 
manner  p«Tnitted  to  the  community  at 
large  would  be  deprived  of  liberty  in  par- 
ticulars of  prima^  importance  to  his  or 
their  pursuit  of  happinees. 

Cootcy,  Const.  JAm,  1st  ed.  898. 

"Due  procesa  of  laV  does  not  mean  a 
statute  passed  for  the  purpose  of  working 
the  wrong.  These  words  are  held  to  be  syn- 
onymous with  the  words,  **law  of  the  land," 
and  this  means  general  public  law,  binding 


upon  all  the  members  of  the  community  un- 
der all  circumstances,  and  not  partial  or 
private  laws,  affecting  the  rights  of  private 
individuals  or  classes  of  individuals. 

Millett  V.  People,  117  111.  294,  57  Am. 
Rep.  869,  7-N.  E.  631;  Frorer  v.  People  uae 
of  School  Fund,  141  HI.  171,  16  L.  R.  A. 
492,  31  N.  E.  395;  Ritchie  v.  People,  155 
111.  08.  29  h.  R.  A.  70,  40  N.  E.  454 ;  Eden 
V.  People,  161  111.  206,  32  L.  R.  A.  659.  43 
N.  E.  1108. 

There  is  no.  right  of  discrimination  against 
the  lodging-house  keeper,  and  In  favor  of 
the  inn, keeper  or  hotel  keeper,  who  is  en- 
gaged in  business  of  the  same  general  char- 
acter. 

Ramsey  v.  Peopte.  142  HI,  380,  17  L.  R. 
A.  853,  32,  N.  E.  364;  Harding  v.  People, 
160  HI.  459,  32  L.  R.  A,  446,  43  N.  E.  624; 
Chicago  T.  Vvteher,  183  HI.  104,  48  L.  R. 
A.  261,  65  N.  B.  707;  Buhatrat  v.  People, 
185  HI.  133,  49  L.  R.  A.  181,  67  N.  E.  41; 
yoel  T.  People,  187  111.  587,  52  L.  R.  A.  287, 
58  N.  E.  616;  Ragio  v.  State,  86  Tenn.  272, 
6  S.  W.  401;  State  v.  Waleh,  136  Mo.  400. 
35  L.  R.  A.  231,  37  S.  W.  1112;  Re  Mor- 
gan, 26  Colo.  415.  47  L.  R.  A.  52,  68  Pac. 
1071;  State  ea  ret.  Wyatt  v.  Aahbrooh,  154 
Mo.  S7B.  48  L.  R.  A.  265,  65  S.  W.  027. 

The  amendatory  act  in  question  is  not  a 
proper  exercise  of  the  police  power. 

It  is  impossible  that,  imaer  the  police 
power,  what  is  lawful  if  dcme  by  A  can  be 
a  misdemeanor  if  done  by  B,  the  cireumatan- 
ces  and  conditions  being  the  same. 

Millett  V.  People,  117  HI.  294,  67  Am. 
Rep.  869,  7  N.  E.  631;  Frorer  v.  People  uae 
of  School  Fund,  141  III.  171,  16  L.  R.  A. 
492,  31  N.  E.  305;  Chicago  v.  Nctcher,  183 
111.  104,  48  li.  a  A.  261.  S6  N.  E.  707; 
Awrtin  T.  JTurray,  16  Pick.  121. 

Compensation  must  be  made  before  the 
property  or  labor  of  a  citizen  can  be  appro- 
priated to  the  benefit  of  the  public. 
'  Millett  V.  People,  117  HI.  294,  67  Am. 
Rep.  869,  7  N.  E.  631;  Morae  v.  Stocker, 
1  Allen,  160;  State  t.  OZm,  62  N.  G.  (7 
Jones,  L.)  521. 

Slesara.  O.  S.  Deneen,  A.  O.  Barnea, 
and  X  Smejkal,  with  Mr.  H.  J.  Ham- 
lin, Attonnegr  General,  for  defendant  in  er- 
ror: 

The  police  power  embraces  the  protection 
of  the  lives,  health,  and  property  of  citizens, 
the  maintenance  of  good  order,  and  the 
preservation  of  good  morals. 

Patterson  v.  Kentucky,  97  U.  8.  501,  24 
L.  ed.  1116. 

It  may  be  said  to  be  that  inhermt  and 
plenary  power  in  the  state  which  enables  It 


A.  185,  and  note;  Ritchie  v.  People  (111.)  20  Ab  to  conBtltotlonel  eqaallty   of  privileges, 

L.  R.  A.  70 ;  Eden  v.  People  (HI.)  32.  ti.  R.  A.  ImmonEtles,  and  protection,  see  tiote  to  Lonts- 

C50 ;  State  v.  Harrington  (Tt.)  84  I..  B.  A.  vllle  Safetr  Vault  *  T.  Co.  v.  Louisville  &  N.  B. 

100:  State  t.  Walsb  (Mo.)  35  L.  B.  A.  281;  Co.  (Ky.)  14  Ij.  B.  A.  679. 

Chicago,  B.  &  Q.  R.  Co.  v.  State  e»  rei.  Omaha  As  to  Interference  b;  police  pow^r  with  right 

(Neb.)  4t  L.  R.  A.  481 ;  State  v.  Jaekman  (N,  to  private  property,  see  Ford  v.  SUte  (Ifd.)  41 

H.)  42  L.  R.  A.  438:  People  v.  Havnor  (N.  T.)  L.  R.  A.  6G1  ;  and  State  toe  ret.  Dueoslof  V. 

31  L.  B.  A.  680 ;  State  ea  rel.  Wyatt  V.  Ash-  Boby  (Ind.)  83  L.  B.  A.  213. 

brook  (Ho.)  48  li.  B.  A.  265  ;  Chicago  v.  Neteber  As  to  police  restraint  npon  baslneas  generally. 

(in.)  48  L.  B.  A.  261 ;  Robstrat  v.  People  (III.)  see  eases  In  note  to  State  v.  Loomls  (lio.)  21 

49  L.  R.  A.  181 :  and  State  v.  Sehlenker  (Iowa)  L.  R.  A.  on  page  794. 

51  L.  R.  A.  847. 
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to  prohibit  &11  tbings  hurtful  to  the  com- 
fort,  Bafety,  and  wellura  of  Boeiety. 

Lake  V%eu)  t.  Rom  ffiU  Cemetay  Co.  70 
HI.  101,  22  Am.  Rep.  71;  Meadouxtroft  v. 
People,  163  HI.  56,  35  L.  R.  A.  176,  45  N. 
E.  303;  Booth  v.  People,  186  HI.  48,  60  L. 
R.  A.  762,  57  N.  E.  798. 

All  riffhta,  whether  to  things  tangible,  or 
intangible,  are  subject  to  the  general  poUee 
power  of  the  state. 

J^orthioestem  Fertilisiing  Co.  v.  Bpde 
i*ark.  70  111.  634;  Cooley,  Const.  Lim.  p. 
67;  Da/tiela  v.  Hilgard,  77  111.  640;  Haio- 
thorn  V.  People,  100  III.  302,  50  Ajn.  "BLep. 
610;  CoZe  v.  Hall,  103  111.  3U;  Ritdtie  t. 
People,  155  ni.  S8,  20  L.  R.  A.  70,  40  N.  E. 
464. 

fact  that  a  lav  reflates  trade  or 
any  business,  or  in  some  degree  operates  as 
a  restraint  upon  the  same,  does  not  render 
it  obnoxious  to  any  eonstituuonal  prori- 
sion. 

DanieU  v.  Hilgard,  77  111.  640. 

The  law  of  the  land  may  expressly  pro- 
hibit and  make  criminal  the  doing  of  an  act 
which,  in  the  absence  of  such  law  of  the 
land,  would  eonstitute  a  liberty  or  property 
lif^t  within  the  meaning  of  the  Constita- 
ti<m,  even  though  such  act  is  not  in  itself 
immoral. 

Booth  V.  People,  188  III.  48,  60  L.  R.  A. 
762,  57  K.  E.  708. 

An  act  general  in  its  terms  and  uniform 
in  its  operation  upon  all  persons  and  sub- 
ject-matter in  like  situation  is  general,  and 
not  obnoxious  to  the  objection  that  it  is  lo- 
cal or  special  legislation. 

West  Chicago  Park  Comra.  t.  JfoJfuZIen, 
134  ni.  170,  10  L.  R.  A.  215,  25  K.  E.  676. 

The  classilieation  is  not  (^noxious  as  spe- 
cial l^alation,  if  the  restraint  imposed 
rests  upon  distinctions  which  differentiate 
the  particular  individuals  of  the  class  to  be 
affected  from  the  body  of  the  oommunity,  or 
from  other  classes. 

Oulf,  O.  dB.F.R.  Co.  T.  Ellia,  166  U.  B. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  256; 
JMaher  v.  People,  133  111.  231,  47  L.  R.  A. 
802,  55  N.  K.  603;  People  em  rel.  Akin  v. 
Adama  County  Supers.  185  HI.  297,  56  N, 
E.  1044;  State  em  rel.  Wyatt  t.  Athhrook, 
154  Mo.  S76,  48  L.  R.  A.  265,  6S  8.  W.  627. 

BoRics,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  act  of  the  general  assembly  entitled 
''An  Act  to  Create  and  Establish  a  BoMd  of 

Health  in  the  State  of  Illinois,*'  approved 
May  28,  1877.  in  force  July  1,  1877  {Hurd's 
Rev.  Stat.  1890,  p.  1604),  was  amended  by 
the  addition  of  four  sections  thereto  by  an 
enactment  approved  April  21,  1809.  entitled 
"An  Act  to  Amend  an  Act  Entitled  'An  Act 
to  Create  and  Establish  a  Board  of  ITealth 
in  the  State  of  Illinois' »  (Id.  p.  1606). 
Section  15  of  the  amendatory  act  provides 
the  state  board  of  health  shall  have  supervi- 
sion of  "all  lodging  houses  in  cities  of  100.- 
000  inhabitants  or  more."  Section  16  of 
the  amendatory  act  is  as  follows:  "It  shall 
be  unlawful  for  more  than  six  persons  to 
occupy  the  same  room  for  sleeping  purposes 
64  L.  R.  A. 


at  the  same  time  in  any  sodL  lodging  hoaae. 
and  no  room  in  such  lodginir  house  shall  be 
occupied  for  sleeping  pmposes  wUdi  does^ 
not  contain  400  cubic  feet  or  more  of  space- 
for  each  person  sleeping  therein  at  the  sane 
time."  A  complaint  was  Sled  before  a  jus- 
tice of  the  peace  alleging  that  the  plaintifT 
in  error  was  the  landlord  of  a  ^lod|^ 
house*'  at  No.  30  Custom  Bcnat  places  in  the 
city  of  Chicago,  and  that  on  the  26tfa  day  of 
November,  1890,  he  wilfully  and  knowingly 
permitted  more  than  six  persons  to  oeca|i7 
the  same  room  tor  sleeping  purposes  at  tb* 
same  time  in  said  lodging  house,  in  viola- 
tion of  the  provisions  of  said  S  16,  herein- 
before set  out.  The  plaintiff  in  oror  waa 
arrested  on  a  complaint  filed  with  a  jnatioe 
of  the  peace,  tried,  and  convicted  of  the  of- 
fense purpOTted  to  be  set  forth  in  the  oom- 

Etaintt  and  a  flue  of  925  assessed  ag^ist 
im.  •  He  prosecuted  an  appeal  to  the  crimi- 
nal oonrt  of  Cook  county,  where,  upon  a 
hearing,  he  was  again  adjudged  guilty,  and 
condemned  to  ^ay  a  fine  in  the  sum  of  $100 
and  the  costs  in  the  cause.  He  prosecntcft 
this  writ  of  error  to  reverae  audi  judgment 
of  said  eri^iinal  court. 

The  eviduee  eatahUshed,  without  diisinit* 
that  the  plaintiff  in  error  kept  a  lo^ng* 
house  at  No.  30  Custom  House  place,  in  Chi- 
cago, and  on  November  26,  1809,  p<7mitt«d 
10  persons  to  sleep  in  one  ro(»n  of  the  said' 
lodging  house,  the  dimensions  of  said  roon» 
being  70  feet  in  length,  62  feet  in  width, 
and  13  feet  and  3  inches  in  height;  that 
there  were  64  beda  in  the  room,  of  which 
18  were  occupied  on  the  oceasitm  in  qnes- 
tion.  The  only  defense  presented  in  the 
lower  court  was  that  said  S  16  was  in  con- 
travention of  the  rights  guaranteed  to  the 
plaintiff  in  error  by  the  Constitution  of  the 
state,  and  therefore  void.  Propositions  of 
law  to  that  effect  ware  presented  to  the  trial 
court,  but  were  refused.  The  action  of  the 
court  in  passing  upon  the  propoaititma  of 
law  is  the  sole  error  assigned  in  this  court. 

The  guaranty  of  {  2  of  article  2  of  the 
Constitution  of  1870  is  that  no  person  shall 
be  deprived  of  liberty  or  property  without 
due  process  of  law.  The  term  "prop«ty" 
includes  every  interest  anyone  may  have  'in 
ttvy  and  erary  thing  that  is  tite  subject  of 
ownership  hj  man,  together  with  the  right 
to  freely  poaseea,  use,  enjaj,  and  diqMse  of 
the  same.  /Vorer  t.  P^le  «ms  of  S^uml 
Fund,  141  ni.  171,  16  L.  R.  A.  492.  31  N. 
K.  395;  Braoeville  Coal  Co.  People.  147 
lU.  66.  22  L.  R.  A.  340,  35  N.  E.  62:  Ritchie 
V.  People,  155  111.  98.  20  L.  R,  A.  70.  40  N. 
E.  4.'>4;  aillcapie  v.  People,  188  HI.  176.  53 
L.  R.  A.  283,  58  N.  E.  1007;  19  Am.  ft  Enp. 
Enc.  Law,  pp.  284.  285;  Booth  v.  Peoplr. 
186  HI.  43,  50  U  R.  A.  762,  67  N.  E.  708. 
The  privilege  of  contracting  to  receive  gains 
and  pro6ts  for  the  right  to  use  pn^terty 
granted  to  another  is  both  a  lib«^  and 
property  right.  Frorer  v.  People  uae  of 
School  Fund,  141  111.  171,  16  L.  R.  A.  492. 
31  N.  E.  395.  The  right  to  make  a  reasona- 
ble contract  with  reference  to  the  nae  of  a 
thing  is  an  attribute  of  proper^  and  a  prop* 
crty  right.   Booth  v.  People,  186  HI.  43,  50 
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L.  R.  A.  762,  57  N.  E.  7»8.  The  right  to  en- 
tertain lodgers  in  a  lodging  bouse,  and  to 
fix,  hy  contract,  with  tbem,  the  price  to  be 
paid  for  such  accommodation,  to  the  num- 
ber who  shall  occupy  the  same  room  at  the 
sanw  time  for  sleeping  purposes,  is  a  liber^ 
and  also  a  property  right.    Any  restriction 

rn  or  abridgment  of  ibis  right  deprives 
dtizen  of  tMth  liberty  and  property.  The 
attorney  general  insists  that  9  18  of  the  en- 
actment in  question,  though  it  infringes  the 
property  right  of  the  plaintiff  in  error,  may 
be  upheld  as  a  proper  exercise  of  the  police 
power.  In  Booth  v.  People,  186  HI.  43,  50 
L  K.  A.  702,  57  m.  B.  708,  we  said  (p.  48, 
180  ni.,  p.  763,  60  L.  R.  A.,  and  p.  799,  67 
N.  E.):  The  state  inherently  possesses, 
and  thft  general  assembly  may  lawfully  ex- 
ercise, such  power  of  restraint  upon  private 
rights  as  may  be  found  to  be  necessary  and 
appropriate  to  promote  the  health,  comfort, 
safety,  and  welfare  of  society.  This  power 
Is  known  as  the  police  power  of  the  state. 
In  the  exercise  of  this  nower  the  general  as- 
sembly may,  fay  valid  enactments, — i.  e., 
'due  process  of  law* — prohibit  all  things 
hurtful  to  the  comfort,  safety,  and  welfare 
of  society,  evea  though  the  prohibition  in- 
vade the  right  of  lib^y  or  property  of  an 
individual."  "Due  process  of  law"  means  a 
general  public  law,  legally  macted,  bind- 
ing upon  all  members  of  the  community  un- 
der all  circumstances,  and  not  partial  or  pri- 
vate laws  affecting  only  the  rights  of  pri- 
vate individuals  or  classes  of  individuals. 
An  enactment  which  deprives  one  class  of 
persons  of  the  right  to  acquire  and  enjoy 
property,  or  to  contract  with  rdation  there- 
to, in  the  same  manner  as  others*  under  like 
conditions  and  circumstances  are  permitted 
to  acquire  and  enjoy  property  or  contract 
with  relation  to  it,  is  not  comprehended 
within  the  true  meaning  of  the  words  "due 
process  of  law,"  and  is  prohibited  by  the  pro- 
visions of  S  22  of  article  4  of  the  Constitu- 
tion of  1870.  The  penalties  of  the  section 
under  consideration  are  leveled  against  one 
class, — the  keepers  of  lodging  houses.  The 
keeper  of  a  lodging  house  i&  not,  in  a  l^pU 
sense,  an  inn  keeper,  a  hotel  keeper,  or  a 
boarding-house  keeper.  Pullman  Palace 
Car  Co.  V.  Smith,  73  HI.  360,  24  Am.  Rep. 
268;  16  Am.  &;  Eng.  Enc.  Law,  2d  ed.  p.  510. 
Hotel,  inn,  and  boarding-house  keepers  are 
given  a  lien  upon  the  baggage  of  their 
guests  by  paragraph  42  of  chapter  82 
(Starr  &  C.  Anno.  Stat.  1896,  p.  2581),  and 
keepers  of  inns  or  hotels  and  keepers  of 
boarding  houses  are  by  the  common  law  an- 
swerable under  a  different  rule  of  liability 
for  the  loss  of  the  effects  of  their  gueets  ( 16 
Am.  t  Eng.  Enc.  Law,  2d  ed.  pp.  530-532). 
Our  statute  in  respect  of  the  liability  for 
the  safe  custody  of  the  property  of  guests 
applies  only  to  landlords  and  keepers  of 
public  inns  and  hotels,  and  the  keepers  of 
the  various  places  of  public  entertainment 
may  so  conduct  ^eir  biisiness  as  that  they 
may  bear  the  rdalaon  of  an  inn  or  hotel 
keeper  to  some  of  Vkeir  guests,  and  that  of 
a  boardlng-hoose  keeper  or  lodging-house 
keeper  to  others;  but»  nenrthdess,  lodging- 
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house  keepers  constitute  a  cIrhs  distin- 
guishable  irom  the  keepers  of  other  houses: 
of  public  entertainment,  such  as  hotel-i,  inns, 
taverns,  or  boarding  houses.  This  legisla- 
tion is  directed  only  against  lodging-house 
keepers.  Ke^ers  ol  boarding-houses,  inns, 
hotels,  and  taverns  do  not  fall  within  the- 
purview  of  its  prohibition.  If  the  enact- 
ment is  a  valid  one,  inn  or  hotel  keepers  and 
the  keepers  of  boarding  houses  may  lodge 
seven  or  any  greater  number  of  guests  or 
patrons  in  the  same  room,  at  the  same  time, 
for  sleeping  purposes,  as  may  suit  their  con- 
venience, subject  only  to  the  consent  of  their 
patrons  or  guests,  without  incurring  the- 
penaltiee  which,  under  the  prorbions  of  this 
enactment,  would  be  visitea  upon  a  lodging- 
house  keeper  should  he  allow  more  than  six 
persons  to  occupy  the  same  sleeping  apart- 
ment at  the  same  time.  This  is  to  discrimi- 
nate against  the  lodging-house  keepers  as  a 
class,  and  to  deprive  than  of  liberty  and  a 

firoper^  right  which  other  persons  engaged 
n  business  of  the  same  general  character 
and  similarly  conducted  may  freely  exercise- 
without  let  or  hindrance.  As  we  said  in 
Frorer  v.  People  use  of  School  Fund,  141 
ni.  181,  16  L.  R.  A.  495,  31  N.  E.  397:  "If 
A  is  denied  the  right  to  contract  and  ac- 
quire property  in  a  manner  which  he  haa 
hitherto  enjoyed  nnder  the  law,  and  which 
B,  O,  and  D,  are  still  allowed  by  the  law  to 
enjoy,  it  is  clear  that  he  is  deprived  of  both 
liberty  and  property  to  the  nctent  that  he 
is  thus  denied  the  right  to  contract." 

In  Mill^tt  V.  People,  117  ni.  294,  67  Am. 
Rep.  869,  7  N.  E.  631,  an  enactment  which' 
prohibited  the  owners  and  operators  of  coal 
mines  from  making  contracts  which  other 
owners  of  property  and  employers  of  labor 
might  lawfully  make  was  hdd  nneonatltu* 
tional,  and  could  not  be  maintained  as  a 
lawful  exercise  of  the  police  power.  The- 
same  doctrine  was  reiterated  in  Frorer  v. 
People  me  of  School  Fund,  141  111.  181,  16 
L.  R.  A.  495.  31  N.  E.  397.  In  Ritchie  v. 
PeopU,  155  111.  98,  29  L.  R.  A.  79.  40  N.  E. 
454,  an  enactment  which  prohibited  con- 
tracts for  the  empltmnent  of  females  to 
work  for  more  than  dght  hours  in  any  one' 
day  in  am  factory  or  workshop  where  cloth- 
ing, wearing  apparel,  or  articles  of  a  similar 
nature  were  manufactured  was  held  to  be 
partial  and  discriminatory  in  character,  and 
void,  as  contravening  constitutional  guaran- 
ties, for  the  reason  that  other  manufacturers 
and  their  empli^ees,  though  mgaged  in  oth- 
er branehen  of  industry,  were  not  fcH-bidden 
to  so  contract.  In  Baring  v.  People,  100 
HI.  459.  82  L.  R.  A.  446,  43  K.  E.  624,  an 
act  which  made  ''that  an  offense,  if  commit- 
ted by  a  person  engaged  in  one  branch  of 
mining,  ivhich,  if  done  by  persons  in  anoth- 
er branch  of  the  same  business,  is  lawful, 
without  any  reason  for  distinction  between 
the  two,  we  must  reagrd  ...  as  uncon- 
stitufcional.  In  Eden  v.  People,  161  111.  296, 
32  L.  R.  A.  669,  43  N.  E.  1108,  we  held  a  stat- 
ute which  made  it  unlawful  ior  a  barber  to 
follow  his  ordinary  pursuit  on  Sunday,  and 
which  did  not  place  the  like  restriction  on 
any  other  class  of  buaiiuss,  dqnlTed  persons^ 

Digitized  byGoOgIc 


843 


Illinois  SnrnEUB  Coubt. 


Apm., 


following  that  avocation  of  property,  and 
unjiiBtly  discriminated  against  them,  and 
could  not  be  sustained  as  a  valid  enactment 
under  the  police  power  of  tha  state,  because 
of  the  unequal  operati<Hi  of  the  law.  The 
doctrine  of  Chieago  v.  Jleteher,  183  111.  104, 
48  U  R.  A.  201,  65  N.  E.  707,  is  an  attempt 
to  deny  a  property  right  to  a  particular 
class  in  a  conmiunity,  where  all  other  mem- 
bera  of  the  community  are  left  to  enjoy  it, 
is  an  unwarrantable  interference  with  con- 
stitutional rights,  whether  such  denial  is 
contained  in  a  stetute  or  in  an  ordinance 
passed  under  a  statute.  The  principle 
which  may  be  deduced  from  the  declarations 
of  this  court  on  the  subject  is  that  an  act 
which  arbitrarily  discriminates  a^inst  one 
class  in  the  transaction  of  a  business  or  a 
lawful  occupatitm,  and  leaves  unaffected  by 
such  diBoiminatory  eaactmeitt  other  per- 
sona or  classes  of  persons  engaged  in  acquir- 
ing property  in  a  manner  not  distinguisha- 
ble in  cnaracter  from  that  in  which  the  class 
discriminated  against  is  emptc^ed,  is  in  con- 
travention of  the  ccKistitutioital  guaranties 
under  consideration. 

The  attorney  general  concedes  that  the 
term  "lodging  house"  and  Uie  words  "inn," 
"hotel,**  or  "boarding  house"  u»  none  of 
them  conToiiblfl  terms  or  words,  and  that  a 
distinction  exists  between  these  several  in- 
stitutions and  a  lodging  house;  but  he  !n- 
eista  that  the  act,  though  it  has  no  penalties 
against  the  inn  or  hotel  keeper  or  boarding- 
house  keeper,  may  be  legally  enforced 
against  the  keepers  of  lodging  houses  as  a 
lianitary  measure,  under  the  police  power. 
Gome  lodging  houBes,  it  i«  nreed,  may  b^ 
and  doubtess  are^  the  recognized  abiding 
places  of  unclean,  diseased,  and  vermin-in- 
fected guests  or  jntrons,  who,  together  with 
the  owners  or  keep^s  of  the  lodging  houses, 
ore  wholly  indifferent  to  sanitary  condi- 
tions, rendering  such  houses  sources  of  con- 
tagious and  infectious  diseasee.  But  it  can- 
not be  asserted  that  all  lo^ng  houses  are 
of  this  character;  neither  can  it  be  said 
boarding  houses,  inns,  and  hotds  are  not  to 
be  found  which  shelter  the  same  class  of 
patrons,  and  whose  keepers  are  likewise  in- 
different to  sanitary  conditioiu.  The  public 
health  is  less  endangered  by  a  cleanly  and 
well-conducted  lodging  house  than  by  a  fil- 
thy, ill-managed,  disease-breeding  hotel  or 
iMsrding  bouse.  The  lodging  of  more  than 
six  persons  in  any  one  room  in  a  cleanly 
lodging  house  cannot  be  omdemned,  from  a 
sanitary  point  of  view,  any  more  than  the 
lodginit  of  a  like  number  of  guests  in  one 
room  in  a  hotel  or  boarding  house.  If  in- 
tended as  a  measure  to  protect  health,  the 
act  should  have  been  directed  against  the 
«vi]  which  threatens  to  introduce  sickness 
or  disease,  whether  found  in  a  lodging 
house,  boarding  houses  or  hotel,  and,  as  its 
penalties  are  not  so  leveled,  it  can  hut  be 
r^rded  as  partial  and  dis«-iminatory  leg- 
islation. In  Frorer  v.  People  we  of  School 
Fund,  141  111.  181,  16  L.  R.  A.  4fl5,  31  N.  E. 
307,  we  said  (p.  186,  141  HI.,  p.  497,  16  L. 
R.  A.,  and  p.  399,  31  N.  E.) :  "The  police 
power  is  limited  to  enactments  having  refer- 
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encQ  to  the  comfort,  the  safety,  or  the  wel- 
fare of  society,  and  under  guise  of  it  a  per- 
son cannot  he  deprived  of  a  constituti<mal 
right.  It  is  impossible  that,  jmAer  that 
power,  what  is  lawful  if  done  by  A,  if  done 
by  B,  can  be  a  misdemeanor,  the  circumstan- 
ces and  conditions  being  tb»  some." 

If  the  enactment  is  not  referable  to  the 
police  power,  as  being  for  the  prcBenration 
of  the  public  health,  we  would  feel  con- 
strained to  declare  it  unconstitutional  be- 
cause violative  S  13  of  article  4  of  the  Con- 
stitution of  1870  vie.:  "No  act  hereafter 
passed  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title." 
The  title  of  the  amendatory  act  is,  "An  Act 
to  Amend  an  Act  Entitled  'An  Act  to  Create 
end  Establish  a  Board  of  Health  in  the 
State  of  Illinois,*  Approved  May  28.  1877, 
in  Force  July  1,  1877,  by  Adding  Thereto 
Four  New  Sections,  to  be  Numbered  Fifteen 
(15),  Sixteen  (16),  Seventeen  (17).  and 
Eighteen  (18)."  There  could  be  no  valid 
provision  in  the  amoidatory  act  not  germane 
or  pertinent  to  the  general  subject  of  the 
original  act,  which  is  the  health  and  lives 
of  the  citizens  of  the  state.  If  the  act  was 
passed  for  the  purpose  of  the  purification  of 
elections,  it  slu>uld  be  declared  uneonstitn- 
tionol  on  the  ground  that  the  mbjeet  and 
object  of  the  Iwlslation  were  not  expressed 
In  the  title  of  the  act.  MOTCOver,  the  rights 
of  property  will  not  be  permitted  to  be  in* 
vaded  undtf  the  guise  of  a  police  regulation 
for  the  preservatiMi  of  health,  when  such  ia 
clearly  not  the  object  and  purpose  of  the 
regulation.  We  are  ctmstrained  to  declare 
the  section  of  the  enactment  In  question  is 
in  oonbravention  of  constitutional  guaran- 
ties and  provisions,  and  theref(H^  inopera- 
tive and  void. 

The  judgment  vnlt  he  reversed,  and  the 
cause  will  not  be  remanded. 


NORTON  BROTHERS,  AppU 

V. 

Emil  NADEBOK. 

(190  III.  695.) 

Ohb  operntlnc  *  body  maker  In  a  earn 
man«fa«topr,  havlo?  aathorlty  to  direct 
the  actions  of  tbe  machine  tender,  and  there- 
fore representing  the  master  In  directing  tbe 
tender  to  remove  a  can  body  which  has 
caught  In  tbe  machine,  does  not,  bj  reason  of 
tbe  fact  that  it  Is  his  dnty  to  start  tbe  ma- 
chinery with  his  own  hand,  become  the  tth 
low  servant  of  tbe  tender  In  so  doing,  so  as 
to  relieve  the  master  from  Ifablllty  for  In- 
juries to  the  tender  caused  by  hii  starting 
the  machinery  before  the  tender  baa  with- 
drawn bis  band  from  witfain  It. 


(June  19.  1901.) 

Note. — On  the  question  of  vice  princtpalship 
determined  with  reference  to  tbe  character  of 
the  act  which  caused  tbe  Injary,  see  Lafayette 
Bridge  Co.  v.  Olsen  (C.  C.  App.  Ttb  C.)  B4  L. 
B.  A.  88,  snd  extensive  mote  tkereto. 
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APPEIAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  judgment  of  Uie  Superior  Court 
lor  Cook  County  in  favor  of  plaintiff  in  an 
action  broi^ht  to  recover  damages  for  per* 
aonal  injuries  alleged  to  have  been  caused 
by  n^ligence  for  wfaioh  defendant  was  re- 
sponsible. Affirmed. 

The  facta  are  stated  in  the  opini<m. 
Messrs.  B.  8.  Tltompson  and    C.  Ij. 
JTenlu,  Jr^  for  appellant. 

Messrs.  Jamea  K.  Sheean  and  J.  W. 
Kaate  for  appellee. 

Hand,  deliTered  the  (finical  of  the 
court: 

This  is  an  action  on  the  case  brought  by 
the  appellee  in  the  superior  court  of  Cook 
«ounty  against  the  appellant  to  recover 
damages  for  a  personal  injury  sustained  by 
him  while  in  the  employ  of  the  appellant. 
The  declaration  consists  of  three  counta. 
The  first  alle^  that  the  defendant^  which 
was  engaged  in  the  busiiuss  of  manofaetur- 
ing  tin  cans,  directed  plaintiff  to  take  cans 
from  a  machine  known  as  a  "body  maker," 
which  shaped  the  form  of  the  can,  to  another 
machine,  for  completion;  that  the  body 
maker  was  defective,  in  that  cans  would 
sometimes  catch  or  stick  therein,  making  it 
necessary  for  plaintiff  to  insert  hia  hand 
in  the  machine  and  pull  out  the  can  so 
caught,  and  thus  incur  the  risk  d  injury, 
all  of  which  the  defendant  had  knowledge 
of,  and  the  plaintiff  had  not;  Uiat  the  de- 
fendant i^ave  him  no  infmnation  as  to  the 
dangers  incident  to  the  use  of  the  machine; 
that,  a  can  becoming  caught,  plaintiff  was 
ordered  by  his  superior  in  charge  of  the  ma- 
chine, who  was  not  his  fellow  servant,  to 
take  out  the  "catch;"  that  he  attempted  to 
do  BO,  nsii^  due  car^  ete.;  and  that  tiie  ma- 
chine descended  without  warning  upwL  his 
hand,  cutting  off  the  little  finger  and  oOicr- 
wise  injuring  the  hand.  The  second  count 
allies  that  at  the  time  of  tlie  injury  one 
Panning  was  in  charge  of  the  operation  of 
the  marine,  and  had  the  direction  and  con- 
trol of  the  plaintiff,  and  was  not  hia  fellow 
servant;  that^  a  can  becoming  caught  in  the 
machine,  the  plaintiff,  pursuant  to  Ban- 
ning's  direction,  and  while  in  the  line  of  hia 
duty,  inserted  hia  hand  into  said  machine 
for  the  purpose  of  removing  the  can  which 
was  caught,  using  due  care,  etc ;  that,  while 
plaintiff's  band  was  in  the  machine,  Bon-' 
ning  then  and  there  ne^i^^tly  set  the  ma- 
chine in  motion,  causing  it  to  descend  upon 
plaintiff's  hand  and  injure  the  same,  etc. 
The  third  count  avers  that,  in  the  opeiration 
of  the  machine,  oana  frequently  caught 
therein,  making  it  necessary  for  uie  opera- 
tor or  his  assistant  to  insert  his  hand  into 
the  machine  to  loosen  or  remove  the  can; 
that,  because  of  there  being  sharp  blades  in 
the  machine,  near  which  the  hand  would 
have  to  be  inserted,  f^e  duties  of  the  per- 
sons 80  engaged  were  fraught  with  unusual 
danger;  that  it  was  the  duty  of  the  defend- 
ant, upon  assigning  an  inexperienced  per- 
son to  such  work,  to  full^  instruct  nim, 
etc. ;  that  the  defendant  wrongfully  and  ncig- 
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ligently  employed  plaintiff,  a  minor  of  sev- 
enteen years,  upon  said  work;  that  the 
plaintiff  was  without  experience,  and  in- 
oapable^  because  of  his  years,  of  appredat- 
ing  the  danger  of  such  employment;  that 
the  defendant  failed  to  instruct  him,  etc., 
whereby  plaintiff,  in  attempting  to  perform 
his  said  duties,  and  to  take  out  a  can  which 
had  become  sUtck,  using  the  care  and  cau- 
tion commensurate  with  his  knowledge  and 
appreciation  of  the  danger,  etc.,  bad  hia 
n^t  hana  caught,  and  the  finger  cut  off, 
etc.  The  defendant  pleaded  the  general  is- 
sue, and  upon  a  trial  before  a  jury  there  was 
a  verdict  and  judgment  for  $1,000  in  favor 
of  the  appellee,  which  has  been  affirmed  by 
the  appellate  court  for  the  first  district  02 
m.  App.  541. 

At  the  close  of  the  evidence  for  the  plain- 
tiff, and  again  at  the  close  of  all  the  evi- 
dence, the  defendant  made  a  motion  to  take 
the  case  fr<an  the  jury,  which  motion  was 
overruled  by  the  court,  and  which  action  of 
the  oourt  is  assigned  as  octot.  In  this  court 
as  in  the  appdlate  courfc>  appellant  sedcs  a 
reversal  without  remanding,  and  also,  as  in 
that  court,  makes  but  one  point-  in  argu- 
ment, which,  as  summarized  at  the  conclu- 
sion of  its  argument,  is  that  Banning,  in 
obeying  whose  orders  appellee  was  injured, 
was  the  fellow  servant  of  appellee,  and  that, 
in  consequence  of  such  relaticmship,  appel- 
lant is  not  liaUe  to  iqipellee  for  Burning's 
negligence. 

The  appellant  was  engaged  in  manufac- 
turing tin  cans  at  its  factory  located  in 
Maywood,  Illinois.  One  of  its  employees, 
by  tiie  name  of  Banning,  was  engaged  in 
operating  a  machine  known  as  a  "body  mak- 
er." He  had  charge  thereof,  atarting  and 
stopping  it  by  means  of  a  lever  attached  to 
a  friction  clutch  connected  with  overhead 
shafting.   He  fed  into  the  madiine  i^long 

gieces  of  tin,  called  'blanks,"  which  were 
y  the  machine  bent  around  a  "horn,"  the 
sides  hooked  together,  and  thus  formed  into 
cylinders  constituting  the  body  of  tin  cans; 
hence  the  name  of  the  machine,  "body  mak- 
er." Thd  horn  was  at  the  back  part  of  the 
machine,  and  Banning,  when  engaged  in 
feeding  in  the  blanks,  etood  car  sat  in  frmt 
of  the  machine.  The  cylinder-shaped  pro> 
duct  of  the  body  maker  fedl  from  the  horn 
into  a  diute,  and  from  the  dinie  into  a  bin. 
The  appellee  was  engaged  in  carrying  these 
bodies  in  a  basket  to  another  machine, 
which  soldered  the  side  seams.  One  of  the 
pieces  of  tin  which  Banning  had  fed  into  the 
body  maker  becoming  caught  in  siHne  way 
at  or  near  the  hom,  Banning  stopped  the 
machine  by  means  of  the  lever,  and  directed 
the  appellee,  who  was  at  the  rear  of  the 
machine,  putting  bodies  into  a  basket,  to 
take  out  the  "catch,"  as  pieces  of  tin  which 
chanced  to  be  caught  in  the  machine  were 
called.  Thereupon  appellee,  while  the  ma- 
chine was  at  rest,  put  his  hand  into  it  for 
the  purpose  of  pulling  out  the  catch;  and 
thm  Banning,  before  appellee  had  with- 
drawn his  hand,  pulled  the  lever  and  set 
the  machine  in  moti(»i.  Appellee's  hand 
was  caught  and  erushed  betv^ea  the  hom 
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and  tiiat  portion  of  the  machine  which 
came  up  against  it.  There  was  a  conflict 
in  the  evidence  as  to  whetAier  it  was  plain- 
tiffs duty  to  pull  out  catches,  the  method 
of  performing  such  duty,  his  proper  posi- 
tion when  at  work,  whether  Banning  had 
any  authority  over  him,  and  what  directiMis 
he  received  when  sent  to  worlc.  Appdlee 
testified  that  on  the  morning  of  the  day  in 
which  he  was  hurt  he  was  first  engaged  in 
piling  tin  in  another  department,  the  fcH-e- 
man  of  which  was  one  Magee;  that  Magee 
sent  him  to  the  body-making  dcfiartment; 
that  there  he  was  told  to  carry  the  cans 
from  the  body  maker,  which  Banning  was 
operating,  to  another  machine^  keep  the 
fwerator  of  the  other  machine  going,  and  to 
"hustle  up;"  that  he  had  never  worked  at 
the  body  maker  until  the  day  he  was  in- 

Cd;  that  several  catches  occurred,  and 
ning  at  each  time  td  such  occurence 
told  him  to  take  the  catch  out;  that  on  one 
of  these  oceaaions  he  said  to  Banning, 
"Wbjr  can't  you  take  it  out?"  to  whidi 
Banning  answered,  "Take  it  out.  You  have 
got  to  do  what  I  tell  you."  A  number  of 
witnesses  on  behalf  of  appellee  testified  that 
they  had  worked  fw  appellant,  and  that, 
in  the  manufacture  of  cans  sudi  as  were 
being  manufactured  at  the  time  of  the  in- 
jury, two  men  were  engaged  at  the  machine, 
— a  feeder  and  a  hdper;  that  the  duty  of 
the  feeder  is  to  feed  the  tin  into  the  ma- 
chine, and  to  run  the  machine;  ajid  tliat 
the  duty  oi  the  helper  is  to  take  the  cans 
away,  and  do  whatever  the  feedw  tells  him 
to  do.  ^ 

As  a  general  rule,  the  question  whether 
servants  of  the  same  master  are  fellow  serv- 
ants is  a  queatira  of  fact,  to  be  detwmined 
by  the  jury  from  all  the  circumstances  of 
each  case.  Lake  Erie  d  W.  R.  Co.  t.  Mid- 
dleton,  142  III.  iiSO,  32  N.  E.  453;  I/ouisvilte 
E.  d  St.  L.  Conaol.  R.  Co.  v.  Haicthom,  147 
HI.  226,  36  N.  E.  634;  Mobile  d  0.  R.  Co.  v. 
Maaaep,  152  111.  144,  38  N.  E.  787;  Chicago 
A  A.  R.  Co.  V.  House,  172  HI.  601,  60  N.  E. 
151 J  Chicago  A  A.  R.  Co.  v.  Bvoan,  176  III. 
424,  62  N.  E.  918.  If,  however,  the  facts 
are  conceded,  or  there  Is  no  dispute  wiUi 
reference  thereto,  and  all  reasonable  men 
will  agree,  from  the  evidence  and  the  legiti- 
mate conclusions  to  be  drawn  therefrom, 
that  the  relation  of  feJlow  servajits  exists, 
then  the  question  becomes  one  of  law,  and 
not  of  fact.  Chicago  d  E.  I.  B.  Oo.  t.  Dria- 
coll,  m  111.  330,  62  N.  E.  921. 

Ttt  this  caac^  there  being  a  conflict  in  the 
evidence  as  to  whether  Banning  bad  author- 
ity over  the  appellee,  it  is  conceded  by  the 
appellant  that,  tJie  apuellate  court  having 
afllrmed  the  judgment  of  the  superior  court, 
that  controverted  question  of  fact  has  been 
settled  in  favor  of  appellee;  and  it  Is  admit- 
ted that  Banning  was  a  superior  servant, 
and  had  auth<H-ity  from  appelant  to  direct 
appellee  to  put  his  liand  into  the  machine 
axM  take  out  the  oatch ;  but  it  is  contended 
that  as  to  the  manual  act  of  starting  the 
machine  at  the  instant  when  the  injury  oc- 
curred, as  Banning  had  no  delated  au- 
ih<nrity  from  the  onnnion  master  to  order 
li.  R.  A. 


someone  else  to  set  the  machine  in  motion 
instead  of  himself  doing  so,  but  was  himsdf 
employed  to  do  that  act  with  his  own  hands, 
he  was  not  as  to  that  act  the  superior,  hut 
was  the  fellow  aervant,  oi  appellee^  and  tiMt 
appellant  is  not  liable  for  Uie  cooaequences 
of  Banning's  negligence  in  starting  the  ma- 
chine while  appdl^s  band  was  in  the  samc^ 
as  such  neglieence  did  not  consist  in  the 
abuse  of  his  del^;ated  authority.  In  other 
words,  it  is  conceded  that  Banning  was  the 
auperiw  servant  when  he  ordered  appellee 
to  put  his  hand  into  the  machine  and  take 
out  the  catch,  but,  it  Is  said,  in  the  act  of 
immediat^y  starting  the  machine  he  was  his 
fdlow  servant;  and  it  is  contended,  as  it  is 
cenceded  that  Banning  was  employed  to 
operate  said  machine,  the  question  as  to 
whether  he  was  tha  f^Iow  so'vant  of  appel- 
lee at  the  immediate  time  when  he  started 
the  machine  is  a  que^ion  of  law.  We  cannot 
agree  with  aaeh  ccHitenlaon.  When  the  ap- 
pellee was  ordered  by  his  superior  servant 
to  put  his  band  into  the  ma^ne  and  take 
out  the  catch,  in  the  absence  of  any  warning 
or  notice  he  had  the  right  to  assume  that 
his  supericK',  who  gave  t£e  order,  would  not 
by  his  own  negligence  make  the  act  which 
be  had  commanded  him  to  do^  and  which 
he  was  bound  to  obej,  unsafe.  In  Chicago 
d  A.  R.  Co.  T.  Mojf,  108  HI.  288,  we  say  (p. 
298) :  "The  true  rule  on  the  anbjeet,  as 
we  understand  it^  is  this:  The  m«'e,  fact 
that  one  of  a  number  of  servants  who  are 
in  the  habit  of  working  together  in  the  same 
line  of  employment,  for  a  common  master, 
has  power  to  control  and  direct  the  actions 
of  tJie  others  with  respect  to  such  employ- 
ment, will  not  of  itself  rend^  the  master 
liable  for  the  negligence  of  the  goverving 
servant  resulting  in  an  injury  to  one  of  the 
others,  without  regard  to  other  circum- 
stances. On  the  other  hand,  the  mere  fact 
that  the  servant  exercising  such  authority 
sometimes  or  generally  labors  with  the  oth- 
ers as  a  common  hand  will  not  of  itself  ex- 
onerate the  master  from  liability  for  the 
fwrner'a  negligence  in  the  exercise  of  his 
aiUhority  over  the  atixtn.  Evoy  cas^  in 
this  respect,  must  depend  upon  its  own  cir- 
cumstances." In  Pittsburg  Bridge  Oo,  v. 
Walker,  170  111.  650,  48  N.  E.  915,  the  plain- 
tiff was  injured  while  en^ged,  as  an  em- 
ployee of  the  defendant,  in  moving  heavy 
pieces  of  ir<m  framework  intended  to  be 
used  in  constructing  a  bridge  across  the  Chi- 
cago river.  In  the  process  of  moving  such 
framewiH-k,  it  was  necessary  to  the  safety 
of  the  employees  that  a  "tag  line"  should 
be  attached  to  the  framework,  wherewith 
to  steady  and  control  the  same  while  it  was 
being  hoisted  by  a  Mock  and  tackle.  One 
Famsworth,  who  occupied  the  position  of 
foreman,  refused  to  use  such  tag  line,  but 
undertook  to  hold  and  control  said  frame- 
work by  hand,  whereby  the  framework 
swung  around  and  struck  the  appellea  In 
discussing  one  of  the  defenduit's  refused  in- 
structions, the  court  says  (p.  553,  170  111., 
and  p.  016,  48  N.  E.) :  "The  argument  in 
support  of  the  principle  sought  to  be  an- 
noimeed  by  the  inatmdiw  as  asked  la  tiiat^ 
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■at  the  immediate  time  appellee  received  the 
injury  complainei  of,  Farnsworth  was  exer- 
cising  the  duties  of  a  ocnnmoin  laborer,  and 
at  that  exact  mcmieiit  was  a  fellow  servant 
with  the  appellee;  that  if  appellee  was  in- 
jured, as  he  contends*  beeanse  of  the  negli- 
jient  failure  or  ini^lity  of  Farnsworth  to 
hold  and  control  the  swinging  framew(»k, 
the  common  master  is  not  liable  for  sudi  act 
of  Farnsworth,  whether  it  resulted  frtnn  his 
negligence  or  lack  of  strength,  for  the  rea- 
son it  was  the  act  of  a  fellow  servant.  This 
view  is  too  narrow.  ...  If  the  appel- 
lant, through  FarnswOTth  as  vice  principal, 
abandoned  the  use  of  a  tag  liney— a  con- 
feasedly  appropriate  and  saxe  device, — and 
ndopted  an  improper  and  unsafe  method  of 
accomplishing  such  removal,  and  injury  re- 
sulted to  appellee  in  consequence  thereof, 
under  such  circumstances  as  the  master 
would  be  liable  if  Farnsworth  had  not  per- 
sonally participated  in  the  execution  of  the 
plan,  no  reason  is  perceived  why  liability 
ehould  be  avoided  uih»i  the  ground  Farna- 
worth  personally  assisted  in  mdeavwing  to 
perform  tiie  work.  In  so  assisting,  Farns- 
worth voluntarily  assumed  tffiaip(»-arily  to 
tabor  sa  a  common  workman;  but  be  was 
not  any  the  less  the  representative  of  the 
appellajit  company,  nor  his  positdon  any  the 
lees  one  of  superiority,"  In  Metropolitan 
Weat  Side  Elev.  R.  Co.  v.  Skola,  183  III. 
4.^4,  5fl  M.  £.  171,  the  foreman  ordered  a  car 
repairer  to  work  under  a  car  aa.  a  repair 
track,  and  then,  as  motoneer,  ran  other  tSaxs 
onto  such  repair  track,  and  thereby  injured 
said  car  repairs.  On  pai^e  457,  183  111., 
and  page  172,  56  N.  E.,  it  is  said:  "The 
question  as  to  what  car«  should  be  brought 
from  the  main  track  in  and  upon  this  clean- 
ing, inspecting,  and  repairing  truck,  and 
when  such  ears  should  be  so  brought  in, 
and  where  oars  so  coming  in  should  be 

S laced  thoreon,  was  to  be  determined  by 
[eCnunb  in  the  exercise  of  the  duties  de> 
volving  upon  him  in  his  capacity  as  vice 
principal.  Whether  if,  after  he  had  directed 
the  deceased  to  engage  in  woirk  beneath  a 
car  standing  on  the  cleaning,  inspecting, 
and  repsiring  toack,  ordinary  care  and  due 
regard  for  tiie  safety  of  the  deceased  re- 
quired that  the  foreman,  before  putUng  into 
execution  his  determinaticHi  to  movo  other 
cars  upon  the  same  track,  should  have  in 
some  way  notified  or  warned  the  deceased  of 
what  he,  as  foreman,  had  determined  and 
was  about  to  do,  was  a  questi(Hi  of  fact  for 
the  juiy.  If  it  was  n^ligence  to  cause  cars 
to  be  put  in  motion  on  the  track  where  other 
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ears  stood  under  which  workmen  were  en- 
gaged in  their  duties,  without  first  warning 
the  workmen  who  would  be  endangered  by 
such  course,  then,  the  negligence  was  that  of 
the  master,  acting  through  the  foreman  as 
the  representative  of  the  mast^."  In  Tay- 
lor T.  EvmwiUe  <S  T.  B.  B.  Co.  121  Ind.  124, 
6  L.  R.  A.  584,  22  N.  E.  876,  while  the  ap- 
pellant, a  nmdiinist,  was  engaged  in  the 
work  of  removing  the  key  of  the  "equalizer" 
under  the  mast^  mechanics'  direction,  the 
equalizer  was  negligently  pulled  out  of  its 
place  by  the  master  mechanic,  and  it  fell  up- 
on the  appellant  and  very  sev^ely  injured 
him.  The  trial  court  took  the  case  from  the 
jury  on  the  ground  the  master  mechanic 
and  the  appelant  were  fellow  servants.  In 
reversing  the  case  the  oourt  says:  "It  is 
important  to  bear  in  mind  that  the  appel- 
lant was  performing  a  special  duty  enjoined 
upon  bim  by  a  superior  whom  it  was  his 
duty  to  olwy.  Although  the  work  was 
within  the  general  scope  of  his  service, 
nevertheless  Be'  was  p«4carming  it  under  a 
spedal  (»der.  It  was  theref<»«  a  wrong  on 
the  part  of  the  agent  having  the  right  to  or- 
der  him  to  do  the  specific  work  to  increase 
the  peril  of  the  service  by  his  own  negli- 
gence. The  employee,  acting  under  the  spe- 
cific order,  had  a  right  to  assume,  in  the 
absence  of  warning  or  notice,  that  his  supe- 
rior who  gave  the  order  would  not  by  bis 
own  negligence  nuke  i^e  work  unsafe." 

Had  the  superintendent  of  the  factory  or- 
dered the  appellee  to  reanove  the  catch,  and 
then  immediately  ordered  Banning  to  start 
the  machine,  without  giving  appellee  notice 
and  on  opportunity  to  withdraw  his  hand, 
there  would  be  no  question  as  to  the  liabil- 
ity of  appellant,  and  we  are  unable  to  see 
how  the  fact  that  Bajming  had  no  author- 
ity  to  order  ai^  otho'  person  to  start  tiie 
machine^  but  was  expressly  employed  so  to 
do  himself,  can  relieve  appellant  from  lia- 
bility. The  giving  of  the  wder  to  appellee 
to  remove  the  catch  and  the  act  of  starting 
the  machine  occurred  so  closely  together 
that  the  consequences  resulting  therefrom 
cannot  be  separated,  and  the  master  is  liable 
therefor.  We  think  the  queetiim  whether 
appellee  and  Banning  were  fellow  servants 
at  tiie  time  the  injury  occurred,  under  the 
circumstances  of  this  case,  was  a  question 
of  fact  for  the  jury,  and  that  the  court  did 
not  err  in  declining  to  direct -a  verdict  for 
the  defendant. 

The  judgment  of  the  Appellate  Oourt  tpiU 
therefore  he  affirmed. 
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WESTERN   UNION  TELEGRAPH  COM- 
PANY, Appt., 

V. 

Howard  FERGUSON. 
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Mental  MBjcalalk  r««iiltinK  from  failupe 
to  promptly  deliver  m  telesram  will 
not  lupport  an  actloD  agaliut  the  telegraph 
companj  for  tach  failure. 

(Jordan  J.,  ditsenU.) 

(Ua?  28,  l&Ol.) 

APPEAL  by  defendant  from  a  judgmrat  of 
the  Circuit  Court  for  Monroe  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  neglect  to  promptly 
deliver  a  telegram.  Reversed. 
The  facte  are  stated  in  the  opinion. 
Meaan.  Ohmmbora,  PlokeMa,  ft  BCoores 
and  Irfniden  ft  I«ndeB  ior  appellant. 
Meaara.  SCenler  ft  Wilson  for  appellee. 

Baker,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  has  been  transferred  here  by 
the  appellate  court,  under  Buma's  Rev. 
Stot.  1894,  S  1362  (Horner's  Rev.  Stat.  1897, 
S  6580),  with  the  reoonunendatitm  that  the 
case  of  Reeae  v.  Wesfem  U.  Teleg.  Co.  123 
Ind.  294,  7  L.  R.  A.  683,  24  N.  E.  163,  be 
overruled.  Weatcm  V.  Teleg.  Co.  v.  Fergu- 
aon  (Ind.  App.)  59  N.  E.  416.  Appellee 
In'ought  this  action  to  recover  damages  for 
appellant's  negligent  failure  to  deliver  a 
tdegram.   The  message  read: 

To  Howard  Feivusoa,  Bushrod,  Ind.: 

Grandma,  ia  dead.  Will  be  bnried  Thnrs- 
day,  two  o'clock.  Ccnne. 

Fred  Ferguson. 

the  failure  to  deliver,  appellee  received 
nnther  pecuniary  nor  bodily  injury,  but  Buf- 
fo^ mental  anguish  consequent  upon  his 
being  deprived  of  the  opportunity  of  attend- 
ing his  grandmother's  funeral.  The  assign- 
ment that  the  court  erred  in  overruling  the 
demurrer  to  the  complaint  and  in  denying 
appellant  a  new  trial  presents  the  question 
whether  the  negligent  causing  of  mental  an- 
guish alone  is  an  actionable  wrong.  An  af- 
firmative answer  was  given  in  the  Reese 
Caae,  dedded  in  1880,  and  the  questicm  has 
not  been  raised  in  Uiis  court  since  then. 
The  Reeae  Caae  is  b&r^y  overruled,  for  the 
following  reasons: 

1.  Though  courts  should  and  do  extend 


the  application  of  the  rules  of  the  common 
law  to  the  new  ctxidilioiiB  of  advancing  civ- 
ilization, they  may  not  rightfully  create  % 
new  principle  unknown  to  the  common  law, 
nor  abrogate  a  known  one.  If  new  condi- 
tions cannot  properly  be  met  by  the  appiica- 
tion  of  existing  laws,  the  supplying  of  need- 
ful new  laws  is  the  province  of  the  legislA- 
tive^  not  tho  judicial,  department.  The 
mental-anguish  law,  so  called,  was  first  an- 
nounced in  Bo  Relle  v.  Western  U.  Teleg.  Co. 
AS  Tex.  308,  40  Am.  Rep.  SOS,  decided  in 
J881.  Tel^aphy  was  then  a  comparatively 
new  element  in  society,  but  mental  anguiu 
antedated  the  beginnings  of  the  commoa 
law.  In  determining  the  limits  within 
which  mental  anguish  was  cognizable  in  the 
courts,  the  common  law  permitted  Uiat  state 
of  mind  to  be  considered  as  an  element  in 
admeasuring  damages  in  but  two  classes  of 
cases,  broadly  speaking.  In  om,  the  negli- 
gent act  was  the  prcndmate  cause  of  a  physi- 
cal hurt,  and  the  mental  anguish  for  whic& 
cfHupensation  was  allowed  was  the  proxi- 
mate result  of  the  physical  hurt,  not  of  the 
negligent  act.  For  the  agonies  of  mind  the 
plaintitf  suffered  while  the  train  bc»-e  down 
upon  him  with  his  foot  caught  in  the  frog, 
not  (me  cent;  but  damages  were  allowable 
only  tor  the  mental  anguish  resulting  from 
the  fact  that  he  must  go  through  life  a  crip- 
plet  The  using  of  eases  of  this  class  in  sup- 
port of  the  mental-anguish  doctrine  is  nab 
an  extension  of  the  application  of  the  rules 
of  the  common  law  bo  new  conditions,  but 
is  a  distortion  of  the  rules  themselves,  re- 
iiulting  from  the  failure  to  distinguish  be- 
tween the  mental  anguioh  that  is  attributa- 
ble directly  to  the  n^ligrat  act  and  tiie 
mental  anguish  thai  is  the  direct  result  of 
the  physical  hurt  produced  by  the  negligent 
act.  In  the  other  class  of  cases,  of  whic^ 
malicious  prosecution,  seduction,  and  libel 
are  illustrative,  the  wrongful  act  was  af- 
firmative; was  one  of  commission,  not  mere- 
ly of  omission;  was  the  product  of  intent 
or  malice,  express  or  implied.  The  wrong- 
ful act  was  the  pnndmate  cause  of  the  l^ol 
hurt  (a  hurt  that  the  law  rocognizM),  for 
which  damages  were  recoverable  irrespective 
of  mental  anguish ;  and  the  damages  allowa- 
ble for  mental  anguish  were  not  merely  com- 
pensation for  the  mental  condition  produced 
by  the  lem\  hurt,  but  were  also  punishment 
for  the  wilful  wrong.  This  class  of  cases  is 
further  removed  from  the  mental-anguidi 
doctrine  than  the  first.  Not  only  is  thera 
the  distinction  that  exists  between  the  first 
elas<)  of  cases  and  the  mental-anguish  tloc- 


NOTK. — For  conflicting  antborltles  as  to  right 
to  damages  for  meatal  suffering  on  account  of 
default  of  telegraph  companr,  see  note  to  West- 
ern U.  Teleg.  Co.  v.  Sogers  (Miss.)  13  L.  B. 
A.  8S9. 

For  subseqnent  cases  In  this  series  denying 
the  right,  see  Wilcox  v.  Richmond  &  D.  B.  Co, 
(C.  C.  App.  4th  C.)  17  L.  B.  A.  804;  Connell 
V.  Western  U.  Teleg.  Co.  <Mo.)  20  L.  B.  A. 
172 ;  Western  n.  Teleg.  Co.  v.  Wood  (C.  C.  App. 
Bth  C.)  21  L.  B.  A.  706;  IntemAtlpn^l  Qeeaq 
64  L.  R.  A. 


Teleg.  Co.  v.  Saandera  (Pla.)  21  L.  R.  A.  810; 
Francis  v.  Western  U.  Teleg.  Co.  (Minn.)  25 
L.  R.  A.  406 ;  Morton  v.  Western  U.  Teleg.  Co. 
(Ohio)  82  L.  R,  A.  735;  Peay  v.  Western  U. 
Teleg.  Co.  (Ark.)  89  L.  R.  A.  4G3 ;  and  Western 
U.  Teleg,  Co.  v.  BoUasoo  (Tenn.)  34  L.  B.  A. 
431. 

For  cases  sustaining  the  right,  see  Ueotser 
V.  Western  U.  Teleg.  Co.  (Iowa)  28  L.  B.  A. 
72,  and  Ctihion  v.  Western  U.  Teleg.  Cc  (N. 
C.)  45      R.  A.  X«0. 
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trine,  namely,  that  in  the  one  the  mental 
anguish  hangs  upon  Uie  hurt  produced  by 
the  negligent  act,  while  in  the  otha-  the 
mental  anguish  bangs  directly  upon  the 
negligent  act,  but  there  is  also  the  distinc- 
tion that  wilfulness  or  malice  ia  found  in 
the  second  class  of  cases,  while  the  mental- 
anguish  doctrine  is  based  on  pure  negli- 
gence. One  who  unintentionalty  fails  to 
perform  a  duty  should  pay  compensatory 
damages  only.  One  who  maliciously  infrin- 
ges another's  legal  rights  should  pay  both 
compensatory  and  punitive  damagee.  To 
apply  the  rules  relating  to  punitive  damages 
for  wilful  wrong3  to  a  ease  of  unintraitional 
default  is  certainly  not  a  mere  extension  of 
the  application  of  the  rules  of  common  law 
to  new  conditions.  These  classes  of  cases 
in  which  mental  anguish  is  ct^izable  as  an 
incident  to  causes  of  action  c(»nplete  with< 
out  it  at  least  negatively  indicate  the  com- 
mon-law rule  that  mental  anguish,  ,8S  the 

Sroximate  and  sole  result  of  a  negligent  act, 
oes  not  constitute  a  cause  of  aoti<»i.  And 
the  rule  follows  afBrmativ^y  from  the  prin- 
ciple that  damages  may  not  be  remote  nor 
conjectural  nor  speculativa  Hadley  v. 
Baxendale,  0  Exch.  341,  6  English  Ruling 
Cases,  {)02,  52S.  The  supreme  court  of 
Florida,  in  International  Ocean  Teleg.  Co. 
V.  Saundera,  32  Fla.  434,  21  L.  R.  A.  810,  14 
So.  148,  in  reviewing  the  Texas  decisicm  in 
8o  iZeII«  T.  Western  U.  Teleg.  Co.,  said: 
"The  court  in  that  cbm  assertB  that  It  la  the 
settled  rule  of  law  in  that  state  that  injury 
to  the  fedii^  oaueed  the  wilful  nt^Iect 
or  fault  of  another  ctmstitutes  such  actual 
damans,  for  which  a  recovery  may  be  had, 
and  cites  ae  authority  for  such  aaserticm  the 
cases  of  Haya  v.  Bouston  d  G.  y.  R.  Co.,  46 
Tex.  279,  uid  Hoiuton  d  Q.  N.  R.  Co.  t. 
Randall,  60  Tex.  261.  In  neither  of  Uiese 
eases  is  the  doctrine  either  settled  or  as- 
serted that  injury  to  the  feelings  or  mental 
suffering  alme  can  be  made  the  subject  of 
a  suit  for  compensative  damages.  The  Case 
of  Ilaya,  46  Tex.  279,  was  agajost  a  railroad 
company  for  damages  for  wrongfully  and 
forcibly  ejecting  the  plaintiff  from  its  pas- 
sen^  train  in  the  presence  of  his  wife  and 
family,  in  whidi  it  was  claimed  that  the 
ejectment  was  done  in  a  rude  and  insulting 
manner  and  by  personal  violence,  resulting 
in  injury  to  plaintiff's  clothing  and  bruises 
to  his  person.  Exemplary  or  punitive  dam- 
ages were  claimed,  and  the  jury  were  in- 
structed to  estimate  the  actual  damages  by 
the  'injuries  sustained  by  the  plaintiff  in 
his  person,  his  estate,  and  his  feelings,'  and 
it  was  held  that  this  charge  the  subject 
of  the  amount  of  actual  damagee  whs  fairly 
placed  bef<H-e  the  jury.  But  nowhere  is  it 
asserted  that  mental  suffering  alone  can  be 
made  an  ind^iendent  basis  for  admeasuring 
damages.  The  case,  like  many  others  found- 
ed on  tort  that  might  be  cited,  simply  holds 
that  the  mental  suffering  or  injured  feel- 
ings may  be  taken  into  consideration  as  an 
element  of  damage  when  ooupled  with  or  ae- 
oompanied  1^  subatantiTe  injury  to  the  per- 
son or  estate^  upon  the  ground,  as  stated  in 
the  authorities,  that  in  sucih  cases  the  men- 
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tal  suffering  growing  out  of  and  produced 
by  the  physieid  injury  is  so  interwoven  with 
the  latter  that  it  is  impossible  to  consider 
the  one  without  contemplating  the  other. 
.  .  .  The  same  may  be  said  of  the  Case 
of  RundaU,  60  Tex.  261.  In  that  case  the 
plaintiff,  a  brakeman  on  the  defendant's 
train,  sued  the  company  tot  damages  for  its 
negligence  in-  having  an  open  ditch  across 
its  tracks,  into  which  he  fell  while  perform- 
ing the  duty  of  coupling  two  of  defendant's 
cars,  and  whereby  his  arm  was  run  over  and 
cruBhed  by  the  cars,  necessitating  its  ampu- 
tation. In  that  oa«e,  too,  Uie  doctrine  is 
sanctioned  that  an  dement  of  the  verdict 
may  be  OMnpensation  for  the  mmtal  and 
physical  suffering  caused  by  the  injury.  But 
nowhere  is  the  doctrine  sanctioned  that  men- 
tal suffering  alone  can  sustain  an  action. 
For  the  support  of  its  ruling  in  the  Bo  Relle 
Case  the  Texas  court  next  quotes  at  length 
the  dintum  of  the  authors  of  Shearman  ft 
Bedfleld  on  Negligence,  whidi  dictum — as 
<»^ineTily  inooorponuted  in  their  wwk — was 
entirely  without  the  support  of  any  ad- 
judged case.  The  seduction  case  of  Phillipe 
v.  Hoyle,  4  Gray,  668,  is  next  invoked  to  the 
support  of  the  Texas  court,  wh^e  injury  to 
the  feelings  of  the  parent  in  ccmsequence  of 
the  daughter's  seduction  was  held  to  be  an 
clement  of  damages.  The  fact  seems  to  have 
been  overlocriied,  in  citing  Uiia  case  to  its 
support,  that  in  eases  oi  seduction,  and  oth- 
er t<Kts  independent  of  contract,  injured 
feelings  are  given  coiisiderati<Hi,  nc^  so 
much  as  a  criteri<Hi  for  the  admeasurement 
of  compensation,  but  as  a  standard  by  which 
to  estimate  the  enormity  of  the  outrage  wil- 
fully committed,  and  as  a  guide  whether  the 
damage  to  be  allowed  as  punishment  shall 
be  higher  or  lower.  The  next  and  last  au- 
thtn-ity  cited  to  the  support  ol  the  Bo  Relle 
Caae  18  the  case  of  Roberta  T.  Oraham,  6 
Wall.  578,  18  L.  ed.  791,  but  we  faU  to  find 
in  it  any  ref«'ence  whatever  to  the  subject 
of  damages  for  injured  feelings  or  mental 
suffering;  the  whole  case  beine  confined  to 
a  discussion  of  the  question  of  the  sufficiency 
of  the  allegations  of  a  declaration  or  com- 
plaint for  general  damages  as  a  predicate 
for  Uio  introduction  of  proof  of  spedal  dam- 
age. The  doctrine  of  the  So  Relle  Oaae  haa 
for  its  snpp<Ht,  thea,  in  reality,  only  the  un- 
supn(»ted  dictum  Shearman  &  Redfldd 
in  their  work  on  K^ligence.  In  the  case  of 
Gulf,  C,  <t  S.  F.  R.  Co.  V.  Levy,  69  Tex.  563, 
46  Am.  Rep.  278,  decided  in  1883,  the  8o 
Relle  Case  was  expressly  overruled  in  so  far 
as  it  held  that  an  action  for  mental  suffer- 
ing alMie  could  be  maintained.  In  Btuart 
V.  Weatem  V.  Teleg.  Co.  06  Tex.  680,  69  Am. 
Rep.  623,  18  S.  W.  361,  decided  in  1886,  the 
Tjevy  Case,  69  Tex.  603,  46  Am.  Rep.  278» 
is  practically  overruled,  and  the  court,  with- 
,out  the  support  of  any  additional  authori- 
ties, returns  to  the  doctrine  of  the  So  Relle- 
Case.  The  ruling  in  Btuart  v.  Western  V. 
Teleg.  Co.  has  been  adhered  to  in  that  state 
ever  sinc^  encumbered,  howevo-,  with  finely- 
drawn  distinctions  that  seem  to  keep  an 
even  pace  with  the  rapid  increase  of  liti^- 
tion  that  the  enunotatitm  ol  sudh  a  doctnoa 
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would  naturally  engender.**  An  ecEtended 
-exajnlnation  of  the  auUiorities  upholding 
the  mental-anguish  rule  haa  disclosed  but 
two  claims  tiiai,  the  doctrine  has  any  root  in 
the  common  law.  One  is  the  old  maxim 
that  for  every  wroi^  there  should  be  a  reme- 
dy. But  of  an  antiquity  probably  as  grea4:, 
at  least  extending  bauc  to  the  law-Latin 
days,  are  the  phrases  injttna  aine  damno 
and  tiamnum  absque  injuria.  The  fathers  of 
the  common  law  declared  that  there  were  in- 
fractions of  legal  rights  that  produced  no 
loss  or  injury  the  courts  could  deal  with, 
and  also  that  there  were  losses  or  injuries 
that  the  courts  would  recognize  except  for 
the  fact  that  no  legal  right  had  been  in- 
fringed. In  saying  that  for  every  wrong 
there  should  be  a  remedy^  by  ''wrong**  they 
meant  a  violation  of  the  municipal  lav,  the 
law  of  civil  oonducti  not  a  transgression  of 
the  Divine  law,  as  such,  nor  a  breach  of  eti- 
-quette;  and  by  "remedy"  (limiting  it  in  this 
'Caee  to  a  remedy  by  the  way  of  damages ) 
they  intended  damages  that  courts,  dealing 
practically  with  the  practical  affairs  of  life, 
can  find  to  be  certain  and  measurable  from 
■evidence,  the  source  oi  which  is  open  to  botii 
parties,  and  the  nature  not  ta-anscendental. 
The  common  law,  so  far  fnnn  furnishing  the 
formula  for  transmitting  a  psychical  condi- 
tion into  gold,  classes  the  negligent  act  that 
■causes  only  mental  anguish  as  an  instance 
of  injuria  aino  damno.  The  other  claim 
that  the  mental-anguish  decline  is  an  out- 
growth of  the  common  law  is  the  relation  of 
tdegraph  companies  to  the  public.  Tni«^ 
that  relation  requires  tel^raph  companies 
to  serve  all  the  public  impartially,  and  au- 
thorizes the  public  to  control,  to  a  de^ee, 
the  terms  of  the  contract  for  the  transmis- 
sion of  meesages.  But  the  same  relation  ex- 
ists between  the  public  and  the  railroad 
■companies,  public  water  or  gas  oompanies, 
and  tiie  like;  and  when  the  mental-anguish 
autfa(Hities  join  all  others  in  the  realms  of 
English  jurisprudence  in  declaring  that 
merely  negligent  acts  by  these  latter  com- 
paniefl,  producing  mental  anguish  alone,  are 
not  actionable  at  common  law,  they  plainly 
prove  that  the  mental-angui^  doctrine  is 
Dot  a  native  sprout,  but  a  foreigEi  graft, 

2.  There  is  no  open  or  practicable  means 
liy  which  the  damages  occasioned  by  a  neg- 
ligent act  thai  causes  only  mental  anguish 
can  be  assessed.  On  account  of  mere  diffi- 
culties, courts  do  not  and  should  not  falter 
in  finding  remedies;  but  it  is  not  a  question 
-of  diflloulties,  purely,  when  it  is  proposed  to 
violate  the  natural  prindples  of  justice  and 
fair  play.  The  parties  to  a  lawsuit  should 
have  an  even  chance.  The  damage  for  which 
-the  plaintiff  sedcs  eompensaucHi  should 
T)e  shown  by  evidence  that  the  defendant 
may  test,  impeach,  refute.  When  the  plain- 
tiff asks  to  recover  for  physical  injuries, 
■open  or  hidden,  the  court  may  require  him, 
as  a  condition  of  prosecuting  his  ease,  to 
submit  his  person  to  an  examination  by 
-medical  experts,  who  may  be  called  as  wit- 
-nesses  by  the  defendant.  Bouth  Bend  v. 
Tumor,  166  Ind.  418,  60  N.  E.  271.  The  de- 
-terminatim  oi  the  nature  and  extent  of  the 


physical  hurt  is  not  dependent  upon  the 
eloquence  of  the  plaintiff  as  a  witness,  but 
upon  the  eloqurace  of  the  facts  established 
by  the  evidence  on  both  sidea,  which  may 
not  have  included  the  verbal  testimony  of 
the  plaintiff  at  all.  Now,  the  mental  an- 
guish t(x  which  damages  are  allvwable  is 
incident  to  and  dependoit  upon  the  nature 
and  extent  of  the  physical  Injury.  And,  al- 
though there  can  be  no  absolute  standard  for 
measuring  mental  anguish  in  torms  of  mon- 
ey, nor  for  measuring  physical  injuries,  yet 
it  is  apparent  that  the  differences  between 
the  physical  injuries  in  two  cases,  estab- 
lished by  evidence  open  to  both  sides,  fur- 
nished a  means  of  testing  in  some  degree  the 
existence  and  extent  of  the  mental  anguish 
of  the  respective  plaintiffs  outside  oi  their 
mere  assertions.  The  difference  between  the 
mental  anguii^  caused  by  the  presence  of  a 
scar  on  a  man's  body  and  that  produced 
by  the  presence  of  the  same  kind  of  a  scar 
upon  a  woman's  face  would  hardly  be  de- 
cided in  favor  of  the  man,  although  he  alone 
of  tlie  two  possessed  the  vocabulary  neces- 
sary for  a  vivid  description  of  the  alleged 
tortures  of  mind.  Even  in  the  case  oi  MM, 
malicious  prosecution,  and  the  like,  in  which 
punitive  damages  may  be  added  to  compen- 
satory, the  mental  anguish  of  which  cog- 
nizance is  taken  is  measurable  by  the  enor- 
mity of  the  wilful  offense,  the  nature  and 
extent  of  which  are  established  by  evidence 
open  to  both  sides.  But  the  mental-anguish 
doctrine  awards  damages  for  a  state  of 
mind  that  is  not  at  all  dependent  up<m  or 
measurable  by  a  cause  of  action  existing 
outside  the  mental  contemplation  of  the 
plaintiff,  and  provable  by  evidence  open  to 
both  parties.  If  psychometry  could  det^- 
mine  the  difference  in  the  plaintilTs  con- 
sciousness before  and  after  the  defendant's 
negligent  act,  it  would  take  something  still 
more  occult  to  measure  how  much  of  the 
total  mental  disturbance  was  attributable  to 
the  death  of  the  rdative,  and  how  mudi  to 
being  prevented  from  attending  the  funsal. 

3.  Manifestly,  the  defendant  is  not  to  pay 
for  the  mental  anguish  caused  by  the  death 
of  the  relative.  The  alleged  actionable 
wrong  is  in  depriving  the  plaintiff  of  the 
opportunity  of  attending  the  funeral.  But 
would  the  plaintiff  have  accepted  the  op- 
portunity if  seasonably  offered  T  If  the  de- 
fendant is  to  be  mulcted  for  mere  delay, 
even  though  the  plaintiff  would  not  have 
gone  to  the  funeral  in  any  event,  the  dam- 
ages would  be  wh<dly  punitive.  There  would 
be  no  loss  to  compensate.  And  so  in  this 
case  (and  ]»vbal>ly  the  same  thing  has  been 
true  in  all )  the  plaintiff  asked  the  fol- 
lowing questions: 

p.  Suppose  the  tel^ram  had  been  deUv- 
ered  to  you  on  the  evening  of  July  13,  1898; 
could  you  have  reached  her  funeral  \y  two 
n'clock  on  the  14th  t 

A,  I  could. 

Q.  1  will  ask  you  whether  or  aiot  you 
would  have  done  sot 
A.  I  would,  sir;  I  would. 
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The  pl&intiff  ss^s  he  would  have  gone. 
But  would  heT  The  jury  found  ao,  as  a 
fact,  wht^y  from  the  plaiutifT's  presoit 
opinion  on  a  past  condition  of  things  that 
never  ezlatedj  out  is  now  Bummcmed  before 
the  mind  by  eonjoctur&  Thus  the  mental- 
anguish  doctrine  not  <aily  departs  from  prin- 
ciple In  regard  to  measuring  compensatcK^ 
damages,  but  also  warps  the  rules  of  evi- 
deuce,  which  forbid  a  witness  to  testify 
what  he  would  or  would  not  have  done 
in  a  stated  contingent.  Weed  v.  Martin, 
89  Ala.  587,  8  Bo.  132:  WoxOd  yon  hare 
put  the  credit  on  the  note  if  the  money  had 
not  been  paidt  Smith  v.  Western  U.  Teleg. 
Co.  S3  Ky.  104  (special  interrc^tory  to  the 
jury) :  If  the  message  had  been  received 
by  plaintiff,  would  you  have  ordered  hia 
stock  to  be  sold?   Allen  v.  Stout,  61  N.  Y. 

If  you  had  been  permitted  to  adl 
thoee  arms,  in  what  condition  would  it  have 
placed  yout  Kan$aa  Qulf  Short  LiM  R.  Co. 
T.  Bcott,  1  Tex.  Civ.  App.  1,  20  S.  W.  726: 
How  many  trips  would  yon  probably  have 
made  per  year,  hod  the  railroEid  not  revoked 
your  pessT  Commercial  Bank  v.  Firemen's 
Ins.  Co.  87  Wis.  297,  58  N.  W.  391 :  Would 
you  have  settled  the  loes  if  you  bad  known 
that  the  boolcs  of  the  insured  were  altered  I 
On  the  answers  to  the  questions  put  to  the 
appdlee  in  this  case,  how  oould  perjury  be 
predicated? 

4.  As  a  cort^larv  of  the  preceding  propo- 
sition, it  f<^lowB  that  it  is  contrary  to  pub- 
lic policy  (corruptive  of  public  morals)  for 
the  courts  to  tie  the  hands  of  a  defendant, 
and  give  the  freest  hand  in  ctdlecting  com- 
pensatory damara  to  the  plaintiff  who  is 
most  moving  in  depicting  an  alleged  psychi- 
cal conditicm,  and  readiest  to  d^are  what 
he  would  have  dtoie  under  circunutanoes 
that  never  occurred. 

6.  Denial  of  equal  justice  wrongful  dis- 
crimination between  persons  in  similar  cir- 
cumstances, is  at  least  as  vicious  in  judge- 
made  as  in  statutory  law.  Tick  Wo  v. 
Hopkins,  118  U.  S.  356,  373,  30  L.  ed.  220, 
6  Sup.  Ct.  Rep.  1064.  To  be  a  law  of  equal 
justice  and  no  disorin^ination,  the  mental- 
anguish  doctrine  should  aasert,  as  a  broad 
general  principle,  that  damage  are  recov- 
erable for  mental  distress  alone,  from  every 
person  whose  negligent  act  oausea  that  con- 
dition. In  Western  U.  Teleg.  Co.  v.  Hamil- 
ton, 50  Ind.  181,  this  court  suggested: 
"Suppose  the  despatch  had  been  an  invita- 
tion to  a  marriage^  to  a  family  reunion,  or 
with  reference  to  any  other  matter  where 
special  damages  eould  not  be  shown;  what 
substantial  remedy  can  the  party  have^  un- 
less it  be  the  recovery  of  the  [statutory] 
penalty!"  And  the  supreme  court  of  Min- 
nesota, in  Francis  v.  Western  U.  Teleg.  Co. 
58  Minn.  252,  25  L.  B.  A.  406,  59  N.  W. 
1078,  inquired:  "Upon  what  legal  princi- 
ple can  a  court  refuse  to  allow  them  for  the 
breach  of  ai^  other  contractt  The  breadi 
of  aiqr  ««tract — even  the  failure  of  a  debt- 
or to  pay  his  debt  at  maturity — ^may  result 
In  more  or  less  mental  anxiety  or  suffering 
to  the  parly  to  whom  the  obligatiim  is  due. 
Why  not  allow  damage  for  moital  suf- 
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fering  or  disappointment  of  passengers 
causM  by  the  d«jay  of  trains  through  the 
negligence  of.  the  carrier t  The  object  of 
the  joum^  of  travelers  ia  ottea  not  pe- 
cuniary, but  to  Tisii  sick  relatives  or  attrad 
the  funeral  of  deceased  ooea,  which  are  mat- 
ters affecting  the  feelii^  as  much  and  as 
eocclusively  as  a  td^am.  If  the  train  is 
delayed  through  the  negligence  of  the  car- 
rier, so  that  the  passenger  does  not  reach 
his  destination  in  time  to  accomplish  his  de- 
sired object,  why  is  he  not  entitled  to  dama- 
eea  for  his  disappointment  and  mental  nif- 
tering,  as  much  aa  the  sender  or  addressee 
of  a  delayed  telegram?"  But  it  is  useless 
to  undertake  to  give  tJie  instances  in  which 
the  rule  is  not  the  rule;  for  it  is  not  the  rule 
against  any  one  ex-ccpt  telegraph  companies, 
and  not  against  them  uniformly.  The  argu- 
ment that  the  gravity  and  urgency  of  messa- 
ges relating  to  deatJi,  and  ute  Uk^  should 
require  the  telegri^ih  companies  to  pay 
mental-anyiish  danu^ges  fat  oday  or  fidfnre 
in  transmisaicHi,  should  to  all  tde- 

grams  of  that  diaracter.  Tub  gravity  ol 
the  matter  is  disdoeed  by  the  announcement 
of  the  sidcnees  or  death  and  the  summons 
to  come.  The  urgency  ia  apparent  from  the 
selection  of  the  telegraph  as  the  means  of 
com'municatifm.  Bu^  unleea  the  message 
shows  on  its  face  that  the  addressee  is  a  rel- 
ative it  Is  hdd  thai  the  message,  equally 
grave  and  urgent,  fails  to  give  notice  that 
any  mental  suffering  will  result  from  the 
company's  default.  The  Horatian  heir  who 
has  be^  itching  for  the  ancestral  estates 
may  recover  on  the  strength  of  this  mourn- 
ing raiment,  while  a  David  who  misses  the 
last  look  upon  the  face  of  his  Jonathan  gets 
nothii^  tor  his  bleeding  heart. 

6.  'Ae  difBculties  of  navigation  without 
chart  or  compass  are  understandable  with- 
out experiment,  but  the  experiences  of  the 
courts  that  uphold  the  mental-anguish  doc- 
trine probably  outrun  any  mere  a  priori 
conjecture  as  to  possibilities.  A  brother-in- 
law  ia  not  a  rdative  of  whose  mental  an- 
guish a  td^aph  company  ia  bound  to  take 
notice  without  spedal  Information  tm  the 
subject  in  advaaoe.  Oa$hton  r.  TFestem  U. 
Teleg.  Co.  123  N.  C.  267,  31  S.  E.  498;  West- 
em  U.  Teleg.  Co.  v.  Oo^n,  88  Tex.  94,  30  S. 
W.  896.  Failure  to  deliver  a  meesage  read- 
ing, "Your  stepfaUier  died  this  morning," 
will  support  an  actitm.  Western  V.  TeUg. 
Co.  V.  J^ationa,  82  Tex.  539,  18  S.  W.  709. 
Negligence  that  results  in  nothing  but  m«i- 
tal  anguish  is  not  aa  aoticmable  wrong 
[WiUiams  t.  7oe.  10  Tex.  Civ.  App.  281,  46 
S.  W.  669),  unless  the  defendant  be  a  tele- 
graph company  and  the  drcumatances  fav- 
orable. Western  U.  Teleg.  Co.  v.  Smith 
[Tex.  Civ.  App.)  46  8.  W.  659.  There  seem 
to  be  vital  distinctions  between  "mental  an- 
guish," "mental  suffering,"  and  "mental 
anxiety."  Qulf,  0.  d  S.  F.  B.  Co.  v.  Trott, 
86  Tex.  412,  20  S.  W.  419;  Western  U.  Teleg. 
Co.  V.  Edmondson,  91  Tex.  206,  42  S.  W. 
649.  Pailnre  to  ddiver  a  td^ram  intend- 
ed to  relieve  mental  anguish  is  not  action- 
BblB,  Akard  v.  Western  U.  Teleg.  Oo.  (T^ 
Civ.  App.)  44  S.  W.  S38.   Failure  to  ddiver 
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a  telegram  intended  to  relieve  mental  an- 
guish IB  actiwiable.  Womack  v.  Western  U. 
Teleg.  Co.  (Tex.  Civ,  App.)  22  S.  W.  417; 
Weatem  U.  Teleg.  Co.  v.  Womaok,  9  Tex. 
Civ.  App.  607,  29  S.  W.  932.  A  tdegram 
reading:  "Come  on  first  train.  Bring 
Ferdinand.  His  father  is  very  low," — does 
not  gire  notice  that  negligence  will  cause  the 
addressee  mental  anguish.  Western  V. 
Tcleg.  Co.  v.  Kirkpatrick,  76  Tex.  217,  13 
B.  W.  70.  A  telegram  reading:  "Grace  is 
veiy  low.  Can  ^ou  ccmie  and  bring  MaudT" 
— doeB  give  notice  that  n^ligence  in  trans- 
miBsion  will  cause  the  addresaee  mental  an- 
guish. Weatem  U.  Teleg.  Co.  t.  Linn,  87 
Tex.  7,  2G  S.  W.  400.  A  tdegram  reading: 
"Willie  died  yeeterday  evening.  Will  be 
buried  at  Marshall  Sunday  evening," — does 
not  give  notice  that  negligence  in  &aDsmi8- 
eion  will  cause  the  addressee  mental  an- 
guish. Western  U.  Teleg.  Co.  v.  Brown,  71 
Tex.  723,  2  L.  R.  A.  766,  10  S.  W.  323.  A 
telegram  reading:  "Billie  is  very  low. 
Come  at  once,"— -doe«  give  notice  thai  n^U- 
'gence  in  toansmission  will  cause  the  ad- 
dressee mental  anguish.  Western  U.  Teleg. 
Co.  V.  Moore,  76  Tex.  66,  12  S.  W.  049. 
The  supreme  court  of  Minnesota  expressed 
the  opinion  that  the  "Texas  doctrine"  has 
opened  a  {Hrobable  Pandora  box,  and  the 
Oaf  0  supreme  court  states  the  view  that  "the 
wisdom  of  the  doctrine  [denying  recovery 
for  mental  anguish  alone]  is  well  illustrate 
by  the  experiences  of  the  courts  that  have 
departed  from  it."  Francis  v.  Weatem  V. 
Teleg.  Co.  58  Minn.  252,  25  L.  R.  A.  406, 
50  N.  W.  1078;  Morton  v.  Weatem  V.  Teleg. 
Co.  63  Ohio  St.  431,  32  L.  B.  A.  735.  41  N. 
E.  689. 

7.  Not  to  tempt  the  seas  of  uncertain^, 
but  to  travel  auper  antiquaa  viaa,  is  the 
course  that  we  believe  is  prescribed  hr  sound 
reason  and  the  overwhelming  wn^t  of  an- 
thcMfity.  The  following  tel^aph  cases  are 
directly  in  point:  Petty  t.  Weatem  U. 
TeU.g.  Co.  64  Ark.  538,  39  L.  R.  A. 
463,  43  S.  W.  965;  Ruaaell  v.  Weatem 
V.  TeUg.  Co.  3  Pak.  315,  19  N.  W.  408; 
Mematiowil  Ooean  Teleg.  Co.  v.  Saunders, 
32  FU.  434,  21  L.  R.  A.  810,  14  6o.  148; 
Chapman  v.  Western  U.  Teleg.  Go.  88  Ga. 
763.  17  li.  R.  A.  430,  15  S.  E.  901 ;  Oiddens 
V.  Western  17.  Teleg.  Co.  Ill  Ga.  824,  35  S. 
E.  638;  Western  U.  Teleg.  Co.  v.  Haltom, 
71  ni.  App.  03;  West  t.  Western  U.  Teleg. 
Co.  39  Kan.  93,  17  Pae.  807;  Francis  v. 
Western  U.  Teleg.  Co.  58  Minn.  252,  25  L. 
R.  A.  406,  59  N.  W.  1078;  Western  V.  Teleg. 
Co.  T.  Rogers,  G8  Miss.  748,  13  L.  R.  A.  869, 
0  So.  823;  Conncll  v.  Western  tJ.  Teleg.  Co. 
116  Mo.  34,  20  li.  R.  A.  172,  22  S.  W.  345; 
Tfeir^an  v.  Western  U.  Teleg.  Co.  54  Mo. 
App.  434 ;  Curttn  v.  Western  U.  Teleg.  Co. 
13  App.  Div.  253,  42  N.  Y.  Supp.  1109; 
Jforton  T.  Western  V.  Teleg.  Co.  53  Ohio  St. 
431,  32  L.  R.  A.  735,  41  N.  E.  689;  Autner 
V.  Western  U.  Teleg.  Co.  2  Okla.  234,  4  In- 
ters. Com.  Rep.  770,  37  Pac  1087;  Leteia  v. 
Wfstem  U.  Teleg.  Co.  67  S.  C.  325.  36  S.  E. 
556;  Davis  t.  Western  V.  Teleg.  Co.  46  W. 
Va.  48.  32  S.  E.  1026;  Summerfield  v.  Weat- 
em T'.  Teleg.  Co.  87  Wis.  1,  57  N.  W.  973; 
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Chase  v.  Wtstcm  17.  Teleg.  Co.  10  L.  R.  A. 
464,  44  Fed.  554;  Cratcson  v.  Western  U. 
Teleg.  Co.  47  Fed.  544;  Tyler  t.  Western  V. 
Tfh'i.  Co.  54  Fed.  634;  Kester  t.  Western  U. 
Teleg.  Co.  65  Fed.  603;  Western  V.  TOeg. 
Co.  V.  Wood,  21  L.  R.  A.  706,  6  0.  0.  A.  432, 
13  TJ.  S.  App.  317,  57  Fed.  471;  Qahan  v. 
Western  U.  Teleg.  Co.  59  Fed.  433;  Stansclt 
V.  Western  U.  Teleg.  Co.  107  Fed.  663.  And 
these  additional  cases  required  the  same 
conclusion:  Bot  Springs  R.  Co.  v.  Deloney, 
65  Ark.  177,  45  S.  W.  351;  Tesarkana  d  Ft. 
8.  R.  Co.  V.  AndcTKm,  67  Ark.  123,  S3  8.  W. 
073:  Morgan  t.  Southern  P,  R.  Co,  05  CaL 
510,  17  L.  R.  A.  71,  30  Pae.  603;  Chicago 
City  R.  Go.  v.  Taylor,  170  III.  49,  48  N.  E. 
831 ;  Braun  v.  Craven,  175  HI.  401,  42  L.  R. 

A.  199,  51  N.  E.  657;  Chicago  City  R.  Co. 
V.  Anderson,  182  111.  298,  55  N.  E.  366; 
North  Chicago  Street  R.  Co.  v.  Duebner,  85 
HI.  App.  602;  Kalen  v.  Terre  Haute  &  I.  R. 
Co.  IS  Ind.  App.  202,  47  N.  E.  694;  Clerr- 
land,  G.  O.  d  St.  L.  S.  Co.  T.  BtoKart,  24 
Ind.  App.  374,  56  N.  E.  917;  Oaskina  v. 
Runkle,  25  Ind.  App.  584,  58  N.  E.  740; 
dictum  in  Western  U.  Teleg.  Co.  v.  Hamil- 
ton, 50  Ind.  181;  Tiadale  v.  Major,  109 
Iowa,  1,  75  N.  W.  663;  Atchison,  T.  d  S.  F. 
R.  Co.  V.  McGinnis,  46  Kan.  109,  26  Pac. 
453 ;  Block  V.  CarroUton  R.  Co.  10  La.  Ann. 
33,  38,  63  Am.  Dee.  586;  Wyman  r.  Iicavitt, 
71  Me.  227,  36  Am.  Rep.  303;  Canning  v. 

'  WiUiamatotcn,  1  Gush.  451;  Spade  v.  Ijynn 
d  B.  R.  Co.  168  Mass.  285,  38  L.  R.  A.  512. 
47  N.  E.  88 ;  Dorrafc  v.  Illinois  C.  R.  Co.  65- 
Miss.  14.  3  Sf>.  36 ;  Trigg  v.  St.  Louis,  S.  G. 
d  Jf.  R.  Co.  74  Mo.  147,  41  Am.  Rep.  305; 
Spohn  V.  Missouri  P.  R.  Co.  116  Mo.  617,  22 
S.  W.  600;  Strange  t.  Miaaouri  P.  B.  Co.  61 
Mo.  App.  6H6;  Deming  v.  CMea^o,  R.  I.  d 
P.  B.  Co.  80  Mo.  App.  152;  Johnson  t. 
Wella,  F.  d  Co.  6  Ner.  224,  3  Am.  Rep.  245; 
Mitchell  V.  iEoofcester  B.  Co.  161  N.  Y.  107, 
34  L.  R.  A.  781,  46  N.  E.  354;  Eu4ng  v. 
Pittsburgh,  G.  C.  d  St.  L.  R.  Co.  147  Pa. 
40,  14  L.  R.  A.  666,  23  Atl.  340;  KnoxviUe,. 
C.  a.  d  L.  R.  Co.  V.  Wyrick,  99  Tenn.  500, 
42  S.  W.  434;  Gulf,  G.  d  8.  P.  R.  Co.  v. 
Troft,  86  Tex.  413,  25  S.  W.  419  (Tex.  Civ. 
App.)  25  S.  W.  431;  Southern  P.  Co.  v.  Am- 
mona  (Tex.  Civ.  App.)  26  S.  W.  135;  Chi- 
cago, R.  I.  d  T.  R.  Co.  T.  mtt  (T«.  Civ. 
App.)  31  8.  W.  1084;  Bovee  t.  DanvilU,  63 
Vt.  183;  Turner  t.  (Treat  IfortAem  R.  Co. 
15  Wash.  213,  46  Pac.  243;  Walsh  v.  Chica- 
go, M.  d  St.  P.  R.  Co.  42  Wis.  23,  24  Am. 
Rep.  376;  Morse  v.  Duncan,  14  Fed.  396; 
Wilcoa  V.  Richmond  d  D.  R.  Co.  17  L.  R.  A.- 
804,  3  C.  C.  A.  73,  8  U.  S.  App.  118,  52  Fed. 
264;  McBride  v.  Sunset  Teleph.  Co.  96  Fed. 
31;  Hobha  V.  London  d  8.  W.  R.  Co.  L.  R. 
10  Q.  B.  Ill,  6  English  Ruling  Cases,  381; 
Lynch  V.  Knight,  9  H.  L.  Cas.  577,  598,  8 
English  Ruling  Cases,  382,  392;  ytctortan 

B.  Ctmra.  T.  Coultaa,  L.  R.  13  App.  Cas. 
222,  8  English  Ruling  Cases,  405;  Canadtan 
P.  R.  Co.  V.  Rohinaon,  14  Can.  8.  C.  105; 
Henderson  v.  Canada  AtUmtio  R.  Co.  25 
Out.  App.  Rep.  437;  <^eon»otte  t.  OouitlarS 
(181)4}  3  Quebec  Q.  B.  461;  Sea  T.  Ferry 
Co.  17  New  So.  Wales,  92. 
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'  JvdgMuti  rcveraed,  with  directionB  to 
nutain  the  demurrer  to  the  complaint. 

Jordan,  J.,  diseentiiig  (Filed  June  28, 

1901)  : 

I  cannot  concur  in  the  majority  opinion 
in  this  case,  and  will  endeavor  to  brimy  as- 
aign  the  reasons  which  constrain  me  to  dia- 
aent.  The  real  que8U<»i  presented  in  this 
appeal  ia:  Are  damagea  which  are  caused 
solely  by  mental  anguish,  suffered  by  reason 
of  the  neglect  of  a  telegraph  company  to 
transmit  a  message  to  the  alddressee,  recov- 
erable io  an  action  by  the  tatt«T  against 
such  company  for  its  neglect  T  In  my  opin- 
ion, this  question  should  be  answered  in  the 
•ArnmtiTe.  A  negative  answer  by  this 
court  aeceasarily  results  in  disturbing  what 
hu  been  considered  and  adhered  to  as  the 
settled  law  in  this  state  for  a  period  of  over 
twelve  years.  The  rule  declared  and  en-, 
forced  in  Reese  v.  Western  V.  Teleg.  Co.  123 
Ind.  204,  7  L.  R.  A.  683,  24  N.  E.  163  (which 
was  decided  in  1889),  in  my  judgment  is  a 
salutary  (me.  It  ia  true  that  the  rule  in 
queBti<Hi  hu  been  denied  ttie  higher 
courts  of  several  ot  our  sister  states,  wbile^ 
upon  the  other  hand,  it  has  been  repeatedly 
afflrmed  by  others.  The  ftdlowin^  cases 
may  be  said  to  answer  t^e  question  pro- 
pounded in  this  appeal  in  the  affirmative: 
So  Relle  v.  Western  U.  Teleg.  Co.  55  TeK. 
308,  40  Am.  Rep.*805;  Stuart  v.  Western  V. 
TeUg.  Co.  60  Ter.  680,  69  Am.  Rep.  623,  18 
S.  W,  351;  Oulf,  a.  di8.F.Jt.  Co.  t.  Wilson, 
60  Tex.  739.  7  8.  W.  653;  Western  U.  Teleg. 
Co.  V.  Broeache,  72  Tex.  654,  10  S.  W.  734; 
Western  U.  Teleg.  Co.  v.  Simpson,  73  Tex. 
#23,  11  S.  W.  385;  Western  U.  Teleg.  Co.  v. 
Adams,  76  Tex.  531,  6  L.  R.  A.  844,  12  S. 
W.  867;  Womack  v.  Western  U.  Teleg.  Co. 
(Tex.  Civ.  App.)  22  S.  W.  417;  Western  U. 
Teleg.  Co.  r.  Carter,  2  Tex.  Civ.  App.  624,  21 
S.  W.  088;  WadsKorth  r.  Western  JJ.  Teleg, 
Co.  86  Tenn.  606,  8  S.  W.  574;  Western  V. 
Teleg.  Co.  v.  fiobtnson,  97  Tenn.  638,  84  L. 
R.  A.  431,  37  8.  W.  645;  TSmoport  New  d 
M.  Valley  R.  Co.  v.  Qrifjin,  02  Tenn.  694,  22 
S.  W.  737 ;  Western  U.  Teleg.  Co.  v.  Bender- 
son,  89  Ala.  510,  7  So.  419;  Thompson  v. 
Western  U.  Teleg.  Co.  106  N.  C.  649,  11  8. 
E.  269,  107  N.  C.  449,  12  8.  E.  427;  Young 
v.  Western  V.  Teleg.  Co.  107  N.  C.  370,  9  L. 
R.  A.  669,  11  S.  E.  1044;  Chapman  v.  West- 
ern U.  Teleg.  Co.  90  Ky.  265,  13  &  W.  880; 
Western  U.  Teleg.  Co.  t.  Stephens,  2  Tex. 
Civ.  App.  129,  21  8.  W.  148;  Logan  v.  West- 
em  U.  Teleg.  Co.  84  III.  468;  Mentzer  v. 
Wwfsm  V.  Teleg.  Co.  93  Iowa,  752,  28  L.  R. 
A.  72,  62  N.  W.  1.  The  ft^lowlng  text  writ- 
ers also  assert  and  maintain  that  such  dam- 
ages may  be  recovered:  Shearm.  ft  Redf. 
Ne?.  p.  692,  §  606;  Thompsfm.  Electricity,  S 
379;  3  Sutherland,  Damages,  §{  975-080,  in- 
clusive; Sedgw.  Damages,  |  804.  Prior  to 
the  decision  of  the  Aerae  Case,  the  ^eation 
here  involved  was  an  open  one  In  this  juris- 
diction, and  I  am  not  convinced  that  the 
court,  for  the  reasona  expressed  in  the  ma- 
jority opinion,  should  at  this  late  date  de- 
part from  the  doctrine  asserted  and  enforced 
in  that  cas&  Notliing  is  to  be  gained  by 
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courts  of  last  resort  in  overruling  their  de- 
cisions, especially  when  the  same  have  stood 
as  the  settled  law  for  a  long  period  of  time, 
unless  it  is  evident  that  they  are  radically 
wrong  or  operate  unj  ustly.  The  Reeas 
Case,  123  Ind.  204,  7  L.  R.  A.  583,  24  N. 
163,  as  we  have  shown,  ia  well  supported  by 
the  decisions  of  other  courts  and  by  eminent" 
tCEt  writers,  and  a  settled  rule  of  law  e4 
this  state  should  not  be  abrogated  simply  be- 
cause there  may  be  a  conflid;  in  the  authort' 
ties.  Not  only  does  the  majority  opinion 
overrule  the  case  in  question,  but  it  neces- 
sarily results  in  overthrowing  the  decision 
in  Rcnihan  v.  Wright,  125  Ind.  536,  9  L.  R. 
A.  514,  25  N.  E.  822.  The  defendants  in  the 
latter  case  were  undertaker b  and  funeral  di* 
rectors,  who  had  been  employed  by  the  plain- 
tiffs  to  safely  keep  in  a  secure  vault  the 
bod^  of  their  dead  daughter.  They  violated 
their  contract  with  the  plaintiffs  by  allow- 
ing (he  body  to  be  buried  at  some  place  un- 
known to  the  parents,  which  place  the  de- 
fendants refused  to  disclose.  The  trial 
court  in  Uiat  case  charged  the  jury  that  in 
l^e  aBsessmant  of  damagea  the;^  might  take 
into  consideration  the  mental  anguiah  which 
the  parents  had  suffered  on  account  of  tiie 
matters  set  out  in  Uieir  complaint.  The 
charge  on  appeal  was  sustained,  the  court 
holding  that  ''where  a  person  contracts,  up- 
on a  sufficient  consideraficHi,  to  do  a  partic- 
ular thing,  the  failure  to  do  which  may  re- 
sult in  anguish  and  distress  of  mind  on  the 
part  of  the  other  contracting  party,  he  is 
presumed  to  have  contracted  with  reference 
to  the  payment  oi  damages  of  that  charac- 
ter in  the  event  such  damages  accrue  by  rea- 
scm  of  the  breach  of  the  contract  on  his 
part."  As  a  result  of  the  holding  in  the 
case  at  bar,  it  would  follow  t^at  where  a 
devoted  husband  or  father  employed  an  un- 
dertaker to  prepare  the  body  of  his  deceased 
wife  or  daughter,  as  the  case  might  be,  for 
interment,  and  the  latter,  instead  of  carry- 
ing out  bis  cmitract,  should  deliver  the  body 
over  to  a  medical  ccdlege^  where  it  was  di»- 
sected,  Uiere  could  be  no  recovery  by  the 
husband  or  father  for  the  great  mental  an- 
guish and  pain  which  he  necessarily  would 
sufiteo-  by  reason  of  the  brutal  conduct  of  the 
undntaker  in  disposing,  aa  he  did,  ot  the 
remains  of  the  beloved  wile  or  dauf^to-. 
Airain,  upon  another  view  the  qnestimi,  a 
railroad  train  is  wrecked  upon  which  the 
husband  of  a  devoted  and  loving  wife  is  a 
passenger,  and  many  of  the  passengers  are 
killed  and  maimed,  which  ia  disclosed  to  the 
wife  through  the  public  press.  Her  hus- 
band, however,  escapee  from  the  wreck  un- 
injured, and  immediately  telegraphs  her 
that  he  is  safe,  and  for  her  not  to  be  dis- 
turbed in  reapect  to  his  safety.  The  tele- 
graph company  neglects  to  transmit  the 
message  to  the  wife,  although  it  is  aware  of 
ita  importance.  The  wife  knows  that  her 
husband  is  a  passenger  on  the  ill-fated  train, 
the  wreck  of  which  she  has  been  apprised, 
end  fears  that  he  has  been  killed  or  maimed, 
and  of  course  suffers  great  anguish  of  mind, 
and  continues  to  suffer  the  same  until  she 
learns  of  her  husband's  safety,  all  ci.  wfai<A 
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Ib  due  to  the  neglect  <A  the  telesraph  com- 
pauy  in  not  delivering  to  her  the  meaBage 
sent  by  the  husband.  UndM  the  harsh  riUe 
asserted  in  this  case,  she  could  not  recover 
for  the  anguish  of  mind  which  she  suffered 
-and  endured,  which  would  be  mwe  serarato 
ber,  perhaps,  under  the  dTrcumstaaoeB,  than 
&ny  physical  injury  imaginable. 

It  18  said  that  the  common  law  is  not  suffi- 
ciently elastic  to  cover  such  cases,  but  the 
fault  is  not  so  much  in  the  inelasticity  of 
the  law  aa  it  is  in  the  narrow  manner  in 
which  it  is  construed  and  judicially  applied 
to  a  given  state  of  facts.  The  judges  who 
coBstriied  the  common  law,  when  m  a  loss 
for  a  precedent,  declared  onc^  which  beocnneB 
c<mtrolling  in  the  future.  The  common  law 
certainly  can  be  made  to  reasonably  adapt 
itself  in  the  furtherance  of  justice  to  new 
conditions  which  have  aris^i  in  this  pro- 
gressive age.  It  was  well  said  by  Judge 
Deemer  in  Mentzcr  v.  Western  V.  Teleg.  Co. 
03  Iowa,  762,  28  L.  R.  A.  72,  62  N.  W.  1: 
"One  of  the  crowning  glories  ol  the  common 
law  has  been  its  e1asti<nty,  and  Its  adapta- 
bility to  new  conditions  and  new  states  of 
fact.  It  has  grown  with  civilization,  and 
Icept  pace  with  the  march  of  events,  so  that 
it  is  as  virile  to-day,  in  our  advanced  state 
of  civilization,  as  it  was  when  the  race  was 
emerging  from  the  dark  ages  of  the  past. 
Should  it  ever  fail  to  be  adjustable  to  the 
new  conditions  which  age  and  experience 
bring,  then  its  usefulneBe  is  ova*,  aira  a  new 
sotnal  compact  must  be  entered  into." 

It  is  argued  that  damsgee  for  mental  dis- 
tress cannot  be  recovo^d  at  common  law 
for  a  mere  breach  of  contract.  This  asser- 
tion may  ha  said  to  be  true  as  a  genial 
rule,  hut,  like  all  such  rules,  it  is,  in  the 
administration  of  justice,  subject  to  reason- 
able exceptions.  In  fact,  there  is  Ingrafted 
upon  the  rule  at  least  one  well-recognized 
exception,  namely,  a  man  who  entara  into 
a  marriage  contract  is  presumed  to  know 
or  contemplate  that  he  is  dealing  with  the 
affections  and  feelings  of  the  woman  whom 
he  haa  agreed  to  marry,  and,  if  he  violatea 
his  contract,  that  she  will  be  subject  to  hu- 
miliation, mortification,  and  mental  an- 
guish. In  an  action  1^  her  against  him,  the 
law  awards,  among  other  things,  damages 
for  her  wronged  feelinffs.  In  ceaes  like  the 
one  at  bar,  courts  diowd  reeird  the  subject- 
matter  of  the  ccmtract.  Where  the  neglects 
ed  message  relates  solely  to  matters  of  prop- 
erty, the  common  law  affords  adequate  com- 
pensation. Whait  sound  reason  then  can  be 
said  to  exist  for  construing  the  law  so  as  to 
make  it  deny  the  liability  of  a  tdegraph 
company  when  its  negligence  has  resulted 
in  inflicting  a  great  mental  shock  or  mental 
suffering  which  is  frequently  more  painful 
under  the  circumstances,  than  a  physical  in- 
jury possibly  could  be.  It  is  contended  that 
in  actions  arising  ex  delicto,  accompanied 
by  physical  injury,  damages  for  the  wound- 
ed or  injured  feelings  may  be  awarded,  but 
compensation  for  injury  to  the  fedings  is 
frequently  allowed  in  actions  where  tho  mat- 
ter complained  of  is  nnaceompanied  any 
physical  injury.  For  Instance^  a  passenger 
54  L.  K.  A. 
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lawfully  on  a  train  ia  by  the  railroad  com- 
pany's agent  wrongfully  ejected  from  the 
car,  or  rather  compelled  by  the  impvative 
ordera  or  demands  of  the  eonductor  u 
charge  of  the  train  to  leave  the  ear.  In  an 
action  by  the  passenger  against  tke  railroad 
company,  his  hiuniuatlon  er  Injured  feel- 
ings, under  the  circumstances,  may  be  taken 
into  consideration  by  the  jury  in  the  assess- 
ment of  damages,  although  he  was  not 
touched  or  in  any  maimer  sustained  a  ^ysi- 
cal  injury.  Such  is  also  the  rule  in  acticms 
for  slander  or  libel.  Likewise  in  malicious 
prosecutions.  Fiaher  v.  BamUion,  49  Ind, 
341.  Also  in  actions  for  false  impriaoo- 
ment  Stewart  t.  Maddom,  63  Ind.  51.  The 
removal  of  the  body  of  a  deceased  child  from 
the  lot  where  it  was  lawfully  buried  to  a 
charity  lot  is  held  to  entitle  the  parent  of 
the  child  to  recover  against  the  party  re- 
moving the  body  for  injury  to  such  parmt's 
feelings.  Meagher  v.  DriacoU,  99  Mass.  281, 
96  Am.  Dec  769.  A  widow  mav  recover  tor 
mental  anguish  and  nervous  shock  against 
a  person  wno  unlawfully  mutilates  the  body 
of  her  dead  husband.  Larson  y.  Chase,  47 
Minn.  307,  14  L.  R.  A.  85,  60  N.  W.  238. 
See  also  Sutherland,  Damages,  S  979.  Dam- 
ages are  also  allowed  to  a  father  for  his 
wounded  fedings  in  an  action  by  him 
against  one  for  the  seducUm  of  his  daugh- 
ter. 

From  the  above  eases  ft  la  manifest  that 
damages  in  actions  of  tort  are  frequently  al- 
lowed for  mental  suffning  or  wounded  fad- 
ings although  there  is  no  physical  iiijury. 
In  cases  where  there  ia  some  direct  and 
proximate  connection  between  the  wrongful 
act  ajMl  the  injury  to  the  feelings,  whether 
the  action  is  connected  with  a  contract  or 
arises  out  of  tort,  the  allowance  of  damages 
for  injured  feelings  and  anguish  of  mind  is 
certainly  justifiaUe.  But  it  is  said  that,  in 
cases  like  the  one  at  bar,  the  damages  de- 
manded are  frequently  too  shadowy  and 
speculative  to  be  prop^ly  measured.  If 
tiiis  is  true,  it  is  equally  so  in  cases  of  tort. 
While  if  true  it  might  afford  reasons  for  re- 
quiring oourts  to  cloeel^  scrutinize  and  re- 
view the  verdicts  of  juries  returned  in  such 
cases,  but  it  r^Kresmts  no  reasMi  for  an  en- 
tire abrogati(Hi  of  the  rule  for  whidi  I  con- 
tend. In  ctmditsion,  I  may  say  that  I  can- 
not sanction  a  rule  of  the  law  which  affirms 
that  a  telegraph  company,  where  it  neglects 
to  deliv^  a  message  to  the  husband  that  his 
wife  is  dying,  or  U>  a  father  that  his  son  is 
dead  and  will  be  buried  at  a  designated  time^ 
is  not  responsible  except  for  mere  nominal 
damages.  Such  an  intentretation  of  the 
law  ought  not  to  be  sustained.  It  will  cer- 
tainly result  in  tdegraph  oompantes  n^- 
lecting  their  duties  in  sending  messages  of 
such  diaracter  as,  under  the  decision  in  this 
case,  they  can  virtually  escape  with  impuni- 
ty. Without  further  extending  this  opinion 
by  the  citation  of  authorities  and  the  as- 
signment of  other  reasons  in  support  of  the 
nue  in  questitHi,  I  conclude  that  the  Reese 
and  AsfiMon  Cases,  to  whidi  I  have  referred 
oi^t  not  to  be  overruled,  and  that  tba 
jvoffoeitA  bdow  should  be  afflrmed. 
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STATE  of  Lnra 
«. 

Thomas  KING»  Appt, 
(  Iowa  ) 

1.   A  «tat«te  proTidlBC  for  the  pnnlali- 

ment  of  one  who,  being  conflned  In  the 
penltentlarr,  breaks  such  prlsoQ  and  escapes 
therefrom,  does  not  apply  to  an  esc^^  from 
a  state  qnarrj  2  mile*  from  the  prison,  to 
Thidi  the  prismer  has  been  taken  to  work, 
a.  Brcaklac  a  prison  la  aot  effected  hy 
a  prlaoner'a  coneealins  hlmaelf  In  a 
creTlce  In  a  atone  qnarrr  to  which  he  has 
been  taken  to  w<^  ontll  the  guards  with- 
draw, and  then  walking  forth  without  Im- 
pediment, although  to  aid  the  concealment  a 
corer  Is  placed  orer  the  ererlce,  which  U  re- 
moTed  when  the  escape  Is  effected. 

(October  1,  l&Ol.) 

APPEAL  by  defffltdant  from  a  judgment  of 
the  District  Court  for  Jones  County 
convicting  faiin  of  breaking  and  eBoa{>ing 
from  the  penitential^  at  Anamosa. 

versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  E.  Rhinehartt  for  appelant: 

The  (^uorry  is  not  a  part  of  Uie  peniten- 
tiary within  the  meaning  of  9  4897,  tor  the 
rea^n  that  the  neceesary  torce  to  effect  a 
breaking  must  be  applied  on  the  peniten- 
tiary-proper. 

It  is  not  a  crime  to  dimb  over  tlie  wall  of 
a  prison,  but  only  an  escape. 

Rex  T.  HasKcli,  Russ.  &  R.  C  C.  458. 

There  rauat  be  actuaJ  breaking,  and  not 
such  as  is  implied  by  construction  of  law. 

11  Am,  &  £^ng.  Bnc.  Law,  2d  ed.  {  4,  p. 
303. 

Statutes  in  derogation  of  the  common  law 
are  strictly  construed.  An  escape  has  never 
been  considered  at  common  law  to  be  a  fel- 
ony, 

11  Am,  &  Eng.  Ene.  Law,  Ed  ed,  p,  296. 
Mr.  Charles  A.  Van  Vleek,  for  appel- 
lee: 

The  qnarry  being  a  part  of  Uie  prison 
property  belonging  to  the  state,  a  breakiiur 
and  escape  tlierefrom  is  a  breaking  such 
prisiMi  and  escape. 

1  Husadl,  Crimea,  6th  ed.  p.  899. 

Breach  of  prison  is  an  unlawful  escape 
out  of  prison. 

Bouvier,  Law  Diet. ;  Wharton,  Crim.  Law, 
760. 

Escape  from  a  house  of  oorrectiML  by  ty- 
ing two  ladders  together,  and  placing  them 
against  the  wall  of  the  yard,  was  a  prison 
breach. 

Rem  V.  Baaicellt  Russ.  &  R.  C.  C.  458; 
BandaU  t.  State,  68  N.  J.  L.  490,  22  AU. 
46. 

^OTB. — On  tha  necessity  of  the  actual  break- 
Ing  of  an  Inclosore  to  consUtoto  a  prison  breach 
the  above  ease  seems  to  be  a  noTel  one.  In  this 
partlcalar  the  caae  snggests  that  of  State  v. 
Crawford  (N.  D.)  46  L.  B.  A.  S12.  where  the 
qoeatlon  was  as  to  what  Ineahlag  and  enter- 
ing would  constitute  burs^atr. 
64  L.  R.  A. 


Jlfr.  Charles  W.  UvUu,  Attorney  Gen- 
eral, also  for  appellee, 

XtAdd*  delivered  the  c^inion  of  the 
court: 

The  appellant^  while  a  prisoner  in  the 
penitentiary  at  Anamoea  for  a  period  less 
than  lif^  was  taken,  with  about  eighty  oth- 
er convicts,  to  work  in  the  stone  quarriea» 
situated  about  2  miles  UMthwest  of  the  pris- 
on proper,  owned  and  operated  by  the  state 
under  the  supervision  (H  the  warden.  When 
returning  from  dinner,  he  and  another 
dropped  into  a  natural  crervice  in  the  rock, 
the  openiner  to  which  was  thereupon  covered 
by  one  of  tlieir  companitma.  They  were  soon 
missed  by  the  guards,  and,  as -the  quarry 
was  n-atched  for  some  time^  must  have  re- 
mained there  for  nearly  two  days,  and  then 
removed  the  covering  and  depiuled.  That 
the  accused  escuwd  from  eustbdy  is  con- 
ceded, but  it  is  insisted  that  there  was  no 
breaking.  The  statute  under  which  the  in- 
dictment was  returned  reads :  "If  any  per- 
son confined  in  a  penitentiary  tor  any  less 
period  than  for  life  breaks  such  prison  and 
escapes  therefrom,  he  shall  be  imprisoned  in 
such  penitentiary  for  a  term  not  exceeding 
five  years,  to  commence  fr<»n  and  after  the 
expiration  oi  the  original  term  of  his  im- 
prisonment'* Code,  S  4897.  It  will  be  ob- 
served that  the  offense  described  is  not  a 
breaking  and  escape  frtma  prison  generally. 
The  words  "such  prison"  inevitably  refer 
back  to  ''penitentiary,"  and  it  is  the  break- 
ing and  escape  frcun  that  prison  only  which 
is  denounced  by  this  statute  If  this  were 
not  true,  there  would  have  been  no  occasion 
for  tho  enactment  of  the  section  following, 
relating  to  jail  breaking.  The  argument  of 
the  state,  then,  in  so  far  as  based  on  the  va- 
rious definitions  of  "prison,"  is  not  pertt- 
nent  to  the  case.  Aa  said,  these  stone  quar- 
ries are  about  2  miles  from  the  penitentiary, 
and  nothing  in  tJiis  record  or  the  statutes 
indicates  that  tliey  are  included  therein  as 
a  part  of  it.  Indeed,  }  6707  of  the  Code,  in 
authorizing  the  warden  to  work  ctmvicts 
th^ein,  describes  them  as  the  state  stone 
quarries  near  the  penitentiary.  Whether 
Uiey  might  have  been  included  need  not  be 
considered.  It  is  enough  that  the  statute 
treats  them  as  near  to,  but  not  a  part  of, 
the  penitentiary,  and  there  is  no  evidence  to 
the  contrary.  But,  if  the  quarries  were  to 
be  regarded  as  a  part  of  the  particular  pris- 
on described,  it  doea  not  follow  that  there 
was  a  brealcing.  These  men  merely  con- 
cealed themselves  from  the  guard  until  the 
latter  withdrew,  and  then  walked  forth  from 
the  quarries  without  any  impedimoit  what- 
ever. The  acts  constituting  the  breaking  of 
a  prison  are  not  different  from  those  essen- 
tial to  be  sho^vn  in  establishing  burglary  or 
other  criminal  breaking,  save,  possibly,  in 
the  direction  from  which  applied.  JZoncIaZI 
V,  State,  63  S.  J.  L.  488,  22  Atl.  46.  Some- 
thing must  be  dMie  tending  to  open  a  way 
through  confining  walls  or  other  obstnio> 
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tions  to  free  entrance  or  exit.  By  getting 
in  or  out  of  the  crevice,  or  causing  the  cov- 
ering to  be  placed,  or  in  removing  it,  the  de- 
fendant neither  broke  away  from  nor 
through  any  obstruction  whaterer  to  his 
confinement  in  the  prison.  He  merely 
eluded  temporarily  the  personal  custody  of 
the  guards,  and  when  he  Bte^iped  from  the 
hole  in  the  rock  it  was  at  precisely  the  same 
place  he  had  left  when  entering,  with  no 
physical  obstacle  to  his  freedom  removed, 
save  in  Uie  departure  of  ^e  guards.  His 
eacape  was  accomplished  by  straibagam,  not 
by  force.  It  is  the  same  as  though  he  had 
concealed  himself  under  cover  in  his  cdl, 
or  one  of  the  corridors,  and  the  attendant, 
not  observing  him,  had  left  the  door  open, 
and  he  had  walked  out.  This  would  be  an 
escape,  but  no  one  would  contend  that  mere 
hiding  constituted  a  breaking.  It  has  long 
been  settled  that  there  must  be  some  appli- 
caticm  of  forc^ — an  actual  breaking,  not 
merely  constructive, — ^to  constitute  a  pris<m 
breach.  See  Itca  v.  Haswell,  Russ.  &  R.  C. 
G.  458;  11  Am.  &  Eng.  Enc  Law,  2d  ed.  p. 
.303;  Randall  v.  State,  53  N.  J.  L.  488,  22 
Atl.  46.  Hiding  within  was  not  breaking 
out.  Eluding  ^e  guarda  by  stratagem  was 
not  an  intco'ference  by  force  with  the  natural 
or  artificial  prison  barriers  to  OBoape.  As 
there  was  no  breaking  within  the  meaning 
of  the  law,  the  jury  should  have  been  di- 
rected to  return  a  vo^ct  for  the  defendant. 
Reversed. 


Jennie  IVES,  by  Next  Friend,  Appt, 
«. 

William  WELDEN. 


.Iowa. 


1.  A  Merehamt  wko  Mllm  a  $ng  wltb 
SMoIlne  for  a  customer  wftbout  complytaiK 
wltb  the  atatnte  providing  that  no  gasoline 
shall  be  soM  aotll  the  package  containing  It 
has  been  marked  "gasoline"  la  liable  for  in- 
Juriea  to  a  m«nber  of  the  customer**  family  by 
ita  explosion  when  she  attempts  to  use  It  be- 
lieving It  to  be  kerosene. 

S.  A  child  injnred  br  exploaion  of  km- 
ollne  which  she  attempts  to  nse  believing  It 
to  bt»  kerosene  Is  not,  in  an  action  to  hold 
the  merchant  who  sold  It  liable  for  the  Injnrr, 
affected  by  the  negligence  of  her  father,  who, 
with  knowledge  of  its  character,  permits  her 
to  use  it,  or  fails  to  warn  her  of  tbe  danger. 

(October  S,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Hardin  County  in 
favor  of  defendant  in  an  action  brought  to 


recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  fay  defendant's 
n^igence;  Reversed. 

The  facta  are  stated  in  the  opinion. 

Meatira.  B.  !•.  Hvff  and  Weile  j  lEar> 
tin,  for  appellant: 

Contributory  negligence  of  the  father  is 
no  bar  to  a  recovery  by  4Jie  plaintiff. 

Wymore  v.  MaKaska  County,  78  Iowa, 
306,  6  L.  R.  A.  545,  43  S.  W.  264;  Little  v. 
Hackett,  116  U.  S.  366,  29  L.  ed.  652,  6  Sup. 
Ct.  Rep  301;  Chicago  Q.  W.  R.  Co.  v.  KovmI- 
ahi,  84  O.  0.  A.  1,  92  Fed.  310;  Black,  Law 
&  Pr.  in  Accidoit  Oases,  ed.  1900,  f  338; 
Payne  v.  Eumeston  <£  B.  R.  Co.  70  Iowa,  588, 
31  N.  W.  886;  Union  P.  R.  Go.  v.  McDon- 
ald, 152  U.  S.  262,  38  L.  ed.  434,  14  Sup.  Ct 
Rep.  619. 

Unless  the  clerk  complied  with  the  t^ain 
provisions  of  the  law  his  act  was  neglig^ice 
per  SB,  and  the  delivery  of  the  gasoline 
without  compliance  with  the  statutory  re- 
quirement could  not  have  been  in  good  faith. 

The  statute  imposes  a  duty  upon  the  de- 
fendant, a  failure  to  discharge  which  con- 
stitutes negligence.  Proof  of  such  failure 
establishes  one  of  the  conditions  essential 
to  the  plaintiff's  right  of  recovery. 

Dodge  v.  BurRngton,  C.  R.  d  M.  River  R. 
Co.  .74  Iowa,  279;  Ford  v.  Chicago,  R.  I.  <6 
P.  R.  Co.  01  Iowa,  179,  24  L.  R.  A.  657,  69 
X.  W.  6,  106  Iowa,  86,  75  N.  W.  650;  fials 
V.  Chicago,  R,  I.  A  P.  B.  Co.  86  Iowa,  684, 
52  N.  W.  004;  Tobey  v.  Burlington,  O,  R.  A 
7t.  R.  Co.  04  Iowa,  265,  33  L.  R.  A.  406,  62 
N.  W.  761;  Black,  Jaw  &  Pr.  In  Accident 
Cases,  ed.  1000,  U  22,  212. 

To  render  a  person  liable  in  an  action  for 
n^ligence  it  is  not  neceesary  that  he  should 
have  foreseen  the  identical  injury  for  which 
recovery  is  sougbL 

Baszard  t.  Council  Bluffs,  79  Iowa,  106, 
44  N.  W.  210. 

The  mere  fact  that  some  other  cause  oper- 
ates with  the  negligence  of  the  defendant  to 
produce  the  injury  complained  of  does  not 
relieve  the  defendant  from  liability. 

Gould  T.  achermer,  101  Iowa,  688,  70  N. 
W.  697;  Pratt  v.  Chicago,  R.  I.  4  P.  B.  Co. 
107  Iowa,  292,  77  N.  W.  1064. 

If  a  perstm  negligently  markets  a  sub- 
stance hurtful  to  h^th,  in  such  f<Mrm  or 
with  such  representation  as  to  its  idmilty 
or  properties  as  to  justify  the  lielief  that  it 
is  harmless,  the  vendor  is  liable  to  any  per- 
son injured  thereby  while  u^ng  the  same  for 
an  apparently  suitable  purpose.  It  is  im- 
material, in  audi  case^  whether  the  injured 
person  holds  a  contractual  relation  to  the 
vendor,  or  how  often  the  article  is  resold. 

Thomas,  N».  ed.  1896,  730;  Thonuu  v. 
Wincheater,  6  ST.  Y.  397,  67  Am.  Dec.  4S5. 


NOTB. — For  other  cases  In  this  series  as  to 
liability  for  negligence  In  sale  or  manufacture  of 
dangerous  articles,  see  Schubert  v.  J.  R.  Claik 
Co.  (Minn.)  IS  L.  R.  A.  818,  and  note;  Heiser 

KlDgsland  it  D.  Mfg.  Co.  (Ho.)  15  L.  B.  A. 
821 :  State  use  of  Hartlove  v.  Fox  (MA.)  24  L. 
R.  A.  670;  Lewis  v.  Terry  (Cal.)  31  L.  R.  A. 
220  ;  Smith  v.  Clarke  Hardware  Co.  <0a.)  89  L. 
R.  A.  607 :  and  Tyler     Moody  (Ky.)  ante,  41T. 

As  to  liability  for  failure  to  label  poison, 
64  L.  R.  A. 


causing  death  of  child,  see  Wise  v.  Morgan 
(Tenn.)  44  L.  R.  A.  548. 

As  to  Imputing  negligence  of  parent  to  child, 
see  nott  to  Chicago  City  B.  Oo.  T.  WUcoz  (III.) 
21  L.  B.  A.  76 ;  also  Bottoms  V.  Seaboard  ft  B. 
R.  Co.  (N.  C.)  26  L.  R,  A.  784;  Atlanta  ft  C. 
Air  Line  R.  Co.  v.  Oravltt  (Ga.)  26  L.  R.  A. 
5S3:  Roth  V.  Union  Depot  Co.  (Wash.)  31  Ij. 
R.  A.  855  ;  and  Ploof  v.  Borltngton  Traction  Oo. 
(Vt.)  48  L.  B.  A.  108. 
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One  who  holds  himself  out  to  the  public 
as  a  caterer  ia  liable  to  the  parties  who  par- 
take what  is  provided  for  than,  in  ease  euch 
parties  thereby  suffer  from  eating  unwhole- 
some food. 

Bishop  V.  Weber,  139  M&aa.  411,  62  Am. 
Rep.  715,  1  N.  E.  154;  Bolt  v.  Pratt,  33 
Minn.  323,  53  Am.  Rep.  47,  23  N.  W.  237} 
Osborne  v.  ^ojfastert,  40  Minn.  103,  41  N. 
W.  543. 

Ueaara.  Albrook  ft  lAsdy  and  G>  M. 
Rasle  for  appellee. 

ShflTwlB,  J.,  delivered  the  opinion  of  the 

court: 

The  plaintiff  was  burned  by  the  eKplosiou 
of  gasoline  which  ahe  wbb  iising  for  starting 
a  fire,  supposing  it  to  be  kerosene  oil.  She 
was  at  the  time  about  fifteen  years  of  age, 
a  member  of  her  father's  family,  and  assist- 
ing in  the  general  housework.  A  short  time 
before  she  waa  injured,  her  fatJier  went  to 
the  defendant's  store  with  a  jug,  which  he 
testified  he  directed  the  clerk  to  fill  with 
kerosene  oil.  As  a  matt^  of  fact^  undis- 
puted,  the  clerk  filled  it  with  ga^line,  and 
did  not  label  it  as  required  by  statute  (f 
2S05).  The  jug  was  taken  home  by  the 
father,  and  the  plaintiff,  supposing  that  it 
eontained  kerosene  oil,  pourM  some  of  its 
contents  into  a  small  can,  and  frtnn  there 
into  the  stove.  She  then  lit  it,  when  it  ex- 
ploded, and  set  fire  to  her  clothing.  The 
evidence  is  confiictine  wheth^  the  father 
ordered  gasoline  or  kerosene.  The  defend- 
ant claims  that  he  ordered  gasoline.  But, 
as  we  view  the  matter,  it  does  not  material- 
ly affect  this  case  aaa  way  or  the  other. 
Section  2606  of  the  Code  provides  that  "no 
gasoline  shall  be  sold,  g^ven  away,  <»-  deliv- 
ered to  any  person  ia  this  state  until  the 
package,  cask,  barrel,  or  veesel  containing 
the  name  has  been  marked  'gasoline.' "  This 
statute  is  evidently  for  the  protection  of  all 
persons  in  the  state.  It  is  to  warn  all  that 
the  substance  they  are  handling  is  danger- 
ous, and  that  its  use  requires  extreme  care, 
li  the  plaintiff's  fattier  had  been  injured  by 
the  use  of  the  gasoline,  it  would  then  be  ma- 
terial, perhaps,  to  inquire  whether  he  or- 
dered gasoline  or  k^osene;  for,  if  he  knew 
what  the  jug  contained,  the  failure  to  label 
it  would  probably  not  constitute  negligence 
as  to  him.  But  we  have  no  such  case,  for 
it  is  absolutely  beyoiid  dispute  in  the  record 
tiiat  the  plaintiff  hersdf  had  no  knowledge 
that  she  was  uang  gasoline,  and,  furth^, 
that  the  jug  she  to^ It  from  was  one  which 
was  used  for  kerosene,  and  for  that  alone. 
As  to  her,  then,  the  failure  to  label  the  jug 
as  required  by  law  was  negligence  per  se, 
because  it  was  a  violation  of  a  statutory  re- 
quirement that  it  be  marked  "gasoline"  be- 
fore delivery  to  any  person.  Dodge  v.  Bur- 
lington, C.  S.  &  M,  River  R.  Co.  34  Iowa, 
279;  Ford  v.  Chicago,  £.  /.  4  P,  B.  Co.  91 
Iowa,  179,  24  L.  R.  A.  657.  59  N.  W.  5; 
T/>bey  v.  Burlington,  C.  R.  A  Ji.  R.  Co.  94 
Iowa,  256,  33  L.  R.  A.  496,  62  N.  W.  781; 
1  Shearm.  &  Redf.  Neff.  S  13.  The  trial  court 
insitructed  the  jury  on  the  theory  that,  if 
1  he  father  knew  that  tbe  jng  eontained  gaso- 
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line,  and  was  negligent  in  permitting  the 
plaintiff  to  use  it,  or  in  not  informing  her 
of  the  fact,  such  negligence  on  his  part 
would  defeat  her  recovery.  In  so  instruct- 
ing there  is  error.  It  has  long  been  the  set- 
tled law  of  this  state  that  the  negligence  of 
the  parents  cannot^be  imputed  to  the  child. 
Wpmore  v.  Mahaska  County,  78  Iowa,  396, 
6  L.  R,  A.  545,  43  N.  W.  264;  Bradshaio  v. 
Frasier  (Iowa)  85  N.  W.  752.  Whatever 
diversity  of  opinion  there  maj  f<»innrly  have 
been  ammig  the  courts  on  this  question,  it 
ia  now  apparent  that  the  tendency  of  modern 
decisions  is  in  line  with  this  holding.  See 
1  Shearm.  &  Redf.  Neg.  6th  ed.  S  78.  In- 
structdons  1,  3,  and  4  asked  by  the  plaintiff 
are  in  acCOTd  with  this  holding,  and  should 
have  been  given. 

For  the  error  pointed  out>  the  judgment  ia 
reversed. 


Addie  CHERRY,  App*„ 

V. 

DES  MOINES  LEADER  et  al. 

(  Iowa  ) 

A  verdict  nnst  be  directed  for  defend- 
Mt  in  tbe  absence  of  aoytbloar  to  sbow  III 
will  or  malice.  In  an  aetlon  for  the  publica- 
tion In  a  newspaiwr  of  an  article  ridiculing  in 
exaggerated  and  uncomplimentary  terms  a 
public  entertainment  wtalcb  Is  not  only  eblld- 
Ish,  bat  ridiculous  In  tbe  extreme. 

(May  28. 1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Polk  County  in 
favcnr  of  defendants  in  an  action  to  recover 
damages  for  the  alleged  publication  of  a  li- 
bel. Affirmed. 
The  facts  are  stated  in  the  <^inion. 
Meeers.  W.  B.  Crosbr  and  Spurrier  * 
Maxwell,  for  appellant: 

A  libel  is  a  malicious  defamation  of  a 
person  by  any  printing,  writing,  sign,  figure, 
representation,  or  effigy  tending  to  provoke 
him  to  wrath,  and  expose  him  to  public 
hatred,  contempt,  or  ridicule  or  to  deprive 
him  of  the  benefits  of  public  e«i£ldenoe  and 
social  intercourse. 
Iowa  Stat.  5  00S6. 

This  definition  is  aj^lieable  in  a  civil  ac* 
tion  for  the  recovery  <x  damages. 

Call  V.  Larabee,  60  Iowa,  212,  14  N.  W. 
237;  Steujart  v.  Pieroe,  93  Iowa,  136,  61  N. 
W.  388 ;  Salley  v.  Gregg,  74  Iowa,  564,  38 
N.  W.  416;  MosntU  v.  Snyder,  105  Iowa, 
500,  76  N.  W.  356. 

To  establish  a  qualified  privilege  the  de- 
fendant must  allow  that  he  believed  the 
published  statements  to  be  tru& 

Nora. — For  eariler  cases  In  this  series  as  to 
Ilbd  or  slender  by  expressing  opinions  or  com- 
ment without  misstating  facta  see  St.  James 
Military  Academy  v.  Oalser  (Mo.)  26  L.  R.  A. 
667,  and  note;  and  DowIIng  v.  Livingstone^ 
(Mich.)  82  L.  R.  A.  104. 

As  to  words  tending  to  bring  one  Into  ridicule  t 
or  contempt,  see  cases  In  note  to  Uorey  v.  Morn- 
ing Jonmal  Assa  (N.  7.)  9  L.  B.  A.  on  page  623* 
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Btate  V.  Haskina,  108  Iowa,  656,  47  L.  B. 
A.  223,  80  N.  W.  1063. 

The  publication  in  a  newspaper  of  false 
and  defamatory  matter  is  not  privileged  be- 
cause made  in  good  faith  as  a  matter  of 
news. 

Newdl,  Slander  &  Libel,  2d  ed.  p.  396. 

The  question  whether  the  occasioa  is  such 
as  to  rebut  the  inference  of  malice  if  the 
communication  he  bona  fide  is  one  of  law 
.  for  the  court,  but  whether  bona  fides  exist 
is  one  of  fact  for  the  jury,  and  the  jury  may 
find  the  ^stence  M  actual  malice  from  the 
language  of  the  communicaU(ni  itself,  as 
well  as  from  intrinsic  evidence. 

Bacon  r.  Michigatt  0.  R.  Co.  56  Mich. 
224,  54  Am.  Rep.  372,  21  N.  W.  824;  Nich- 
ols V.  Eaton,  110  Iowa,  609,  47  L.  K.  A. 
483,  81  N.  W.  792. 

Mr.  Jomei  O.  Hume,  for  appellees: 

The  article  ctonplalned  of  was  a  privileged 
publication. 

Rector  v.  Smith,  11  Iowa,  302;  Mayo  v. 
Sample,  18  Iowa,  300 ;  Smith  v.  Boward,  28 
Iowa,  SI;  Mott  v.  Datoaon,  46  Iowa,  633; 
Long  T.  Peters,  47  Iowa,  239 ;  Baya  v.  Hwit, 
60  Iowa,  251,  14  N.  W.  785;  Mielens  v. 
Quaadorf,  68  Iowa,  726,  28  N.  W.  41 ;  Rain- 
low  V.  Bcnaon,  71  Iowa,  301,  32  N.  W.  352; 
Hawk  V.  Evans,  76  Iowa,  693,  41  N.  W.  368 ; 
Comfort  T.  Young,  100  Iowa,  627,  69  N.  W. 
1032;  Bollenheck  v.  Hall,  103  Iowa,  214,  39 
L.  R.  A.  734,  72  N.  W.  618;  Hollenbeck  t. 
Ristine,  105  Iowa,  488,  76  N.  W.  365; 
Clifton  V.  Lange,  108  Iowa,  472,  79  N.  W. 
276;  Btate  v.  Haskina,  109  Iowa,  656,  47  L. 
R.  A.  223,  80  N.  W.  1063;  liichoU  v.  Eaton, 
110  Iowa,  509,  47  L.  R.  A.  483,  81  N.  W. 
792;  Loomia  v.  Dea  Moines  Kewa  Co.  110 
Iowa,  516,  81  N.  W.  790;  State  v.  Keenan 
(Iowa)  S2  N.  W.  792;  Hulbert  v.  Veto  Non- 
pareil Co.  (Iowa)  82  K.  W.  928. 

The  following -aubjectB  have  been  held  to 
be  legitimate  subjects  of  newspaper  com- 
ment and  criticism: 

A  book  and  its  author's  views. 

Cooper  v.  Stone,  24  Wend.  434. 

The  manager  of  an  Italian  opera. 

Fry  v.  Bennett.  28  N.  Y.  324. 

A  clergyman  in  his  ministerial  duties. 

Shurtleff  T.  Stevens,  51  Vt.  801,  31 
Am.  Rep.  698. 

A  teacher  of  stenography  who  adTcrtised 
publicly  for  pupils. 

Preaa  Co.  v.  SteuMrt,  119  Pa.  S84,  14  Atl. 
61. 

The  projector  of  a  railway  and  bis  work. 

Crane  v.  Watera,  10  Fed.  619. 

The  "Cardiff  Giant,"  a  stone  image  of  a 
man,  exhibited  to  the  public. 

Gott  V.  Pulsifer,  122  Ma^s.  235,  23  Am. 
Rep.  322. 

A  public  dinner  served  by  a  caterer. 

Dooling  v.  Budget  Pui.  Co.  144  Mass.  258, 
69  Am.  Rep.  83.  10  H.  E.  809. 

A  public  building  being  erected  by  a  city. 

Bearce  v.  Base,  88  Me.  621,  34  Atl.  411. 

A  flower  show. 

Oreen  t.  Chapman,  4  Bing.  N.  C.  92,  6 
Scott,  340. 

An  actor. 
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Rcade  V.  Baectzer,  6  Abb.  l*r.  N.  S.  fl, 
note. 

Whether  or  not  a  publication  is  a  priv- 
ileged one  is  a  questim  of  law  to  be  deter- 
mined by  the  court. 

Comfort  V.  Young,  100  Iowa,  627,  69  X. 
W.  1032;  Clifton  T.  Lange,  108  Ifvwa,  472, 

79  N.  W.  270;  Nichols  v.  Eaton,  110  Iowa, 
509,  47  L.  R.  A.  483,  81  N.  W.  792. 

The  editor  of  a  □ew8|>aper  has  the  right, 
if  not  tlie  duly,  of  publishing  for  the  infor- 
mation of  the  pubuo  fair  and  reasonable 
comments,  however  severe  in  tenne,  upoq 
anything  which  is  made  by  its  owner  a  sub- 
ject of  public  exhibition,  as  upon  any  other 
matter  of  public  interest;  and  sucb  a  pub- 
lication falls  within  the  class  oi  privil^ed 
communications  for  which  no  action  can  be 
maintained  witiiout  proof  of  actual  malice. 

Gott  V.  Pulnfer,  122  Mass.  S3S,  23  Am. 
Rep.  322. 

The  article  ecnnplained  of  being  a  privi- 
leged one,  does  it  contain  anything  that  is 
libelous  per  set 

Words  ordinarily  slanderous  may  not  be 

80  because  spoken  by  the  party  in  the  per- 
formance of  public  or  c^cial  duty,  upon  a 
just  occasion,  and  without  malice. 

Mayo  V.  Sample,  18  Iowa,  306. 

No  defamatwy  words  not  libelous  per  ae 
are  actionable  without  extrinsic  aid}  neither 
are  words  published  on  privileged  occasions. 
Where  the  words  are  not  actionable  per  ae, 
special  damage  must  be  alleged;  and  proof 
of  such  damage  is  essential  to  the  cause  of 
action. 

Lucaa  v.  Flinn,  35  Iowa,  9;  Achom  v. 
Piper,  66  Iowa,  694,  24  N.  W.  513;  Bcholl 
V.  Bradatreet  Co.  8S  Iowa,  551,  62  N.  W. 
600;  HoUmheok  t.  Ban,  108  Iowa,  214,  39 
L.  R.  A.  734,  72  K.  W.  518;  BoUenbeek  v. 
Riatine,  106  Iowa,  488,  76  N.  W.  355. 

Even  when  libelous  per  ae,  it  special  dam- 
ages are  sought  to  be  recovered,  they  must 
be  alleged  and  proved. 

Hioks  V.  Walker,  2  Q.  Greene,  440. 

And  even  so,  unless  the  special  damages 
are  the  natural  and  proximate  ctmsequenoe 
of  the  libel,  they  cannot  be  recovered. 

Georgia  v.  Kepford,  46  Iowa,  48;  Irlbeck 
V.  BierU,  84  Iowa,  47,  50  N.  W.  36. 

In  cases  not  libelous  per  ae,  special  dam- 
ages, if  properly  pleaded  and  proved,  may  be 
recovered,  but  are  limited  to  thoee  which 
are  the  natural  and  proximate,  though  not 
the  necessary,  consequence  of  the  defama- 
tion. 

HoUenbeek  v.  RUtine,  106  Iowa,  488,  75 
N.  W.  366;  TendUiger  t.  Wanda,  17  N.  T. 
54,  72  Am.  Dec.  420;  Woodruff  r.  Brad- 
street,  116  N.  Y.  217,  6  li.  R.  A.  655.  22  N. 
E.  354;  Dun  v.  Maier,  27  C.  C.  A.  100,  62  U. 
S.  App.  381,  82  Fed.  169. 

Plaintiff  did  not  sufBciently  plead  special 
damages. 

Pollard  V.  Lyon,  »1  U.  S.  225,  23  L.  ed. 
308 ;  Pry  v.  McCord  Bros,  95  Tenn.  678,  33 
S.  W.  568 ;  Kanaaa  City,  M.  d  B.  R.  Co.  v. 
Delaney,  102  Tenn.  289,  45  L.  R.  A.  600,  S2 
S.  W.  161;  Coflk  V.  CooJk,  100  Mass.  194; 
Hollenbeck  r.  Riaiine,  106  Iowa,  488,  76  N. 
W.  356. 
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When  the  matter  complained  of  is  privi- 
leged the  burden  of  proving  malice  lies  on 
the  plaintiff;  the-  defendant  cannot  be 
called  up<si  to  prove  that  he  did  not  act 
maliciously  until  some  evidence  iA  malice, 
more  than  a  mere  scintilla,  has  be«l  adduced 
by  the  plaintiff. 

Newell,  Libel  &  Slander.  2d  ed.  p.  324; 
Mayo  V.  Sample,  18  Iowa,  306;  White  v. 
Nioholla,  3  Hmr.  286,  11  L.  ed.  600;  Brigga 
r.  Qamtt,  111  Fa.  404,  66  Am.  Kq).  274,  2 
Atl.  513;  Remington  v.  Congdon,  2  Pick. 
310,  13  Am.  Dec.  431;  Fou>Im-v.  Bowen,  30 
N.  Y.  20;  Lewis  v.  Chapman,  16  N.  Y.  309; 
Coogler  v.  Rhodes,  38  Fla.  240,  21  So.  109. 

Words  not  libelous  per  ae  are  not  evidence 
of  malice. 

Beholl  V.  BradHreet  Co,  85  Iowa,  651,  52 
N.  W.  600}  BolUnbeek  r.  Ball,  103  Iowa, 
S14.  39  L.  B.  A.  734,  72  N.  W.  618. 

Deamer,  J.,  delivered  the  opinion  the 

court: 

The  action  ia  predicated  on  the  publica- 
tion of  the  following  article:  "Billy  Hamil- 
ton, of  the  Odebolt  Chronicle,  gives  the 
Cherry  Sisters  the  following  graphic  write- 
iw  on  their  late  appearance  in  his  town: 
'Effie  is  an  old  jade  of  60  summers,  Jesue 
a  frisky  filly  of  40,  and  Addle,  the  flower 
of  the  family,  a  capering  monstrosity  <a  35. 
Their  long  skinny  arms,  equipped  with 
talons  at  the  extremities,  swung  mechani- 
cally, and  anon  waved  franticuly  at  the 
suffering  audience.  The  mouths  of  their 
rancid  features  opened  like  caverns,  and 
sounds  like  the  wailings  of  damned  souls  is- 
sued therefrran.  Th^  pranced  around  the 
stage  with  a  motion  that  suggested  a  cross 
between  the  danse  du  ventre  and  fox  trot, — 
strange  creatures  with  painted  faces  and 
hideous  mien.  Eflie  ia  spavined.  Addle  is 
springhalt,  and  Jessie,  tne  only  one  who 
showed  her  stockings,  has  legs  with  calves 
as  classic  in  their  outlines  as  the  curves  of 
&  broom  handle.* "  The  defendants  pleaded 
that  plaintiff,  with  her  sisters,  were  en- 
ffaged  in  gnving  public  performances,  hold- 
ing themselves  out  to  the  public  as  singers, 
dancers,  reciters,  and  comedians;  that  their 
performances  were  coarse  and  farcical, 
wholly  without  merit,  and  ridiculous;  that 
the  Des  Moines  T^eader  is  a  newspaper  pub- 
li^ed  in  the  idty  of  Des  Moines,  which  the 
ot^er  defendants  were  cmductins^  and  that 
the  article  appeared  as  a  oriti^m  ftf  the 
performance  given  by  plaintiff,  and  to  ex- 
pose the  chi^aeter  of  the  entertainment; 
that  it  was  written  in  a  facetious  and  satir- 
ical  etyle,  and  without  malice  or  ill  will  to- 
wards plaintiff  or  her  sisters.  This  is  clear- 
ly a  plea  of  privilege,  and  Uie  direction  to 
the  jury  to  return  a  verdict  for  defendants 
was,  no  doubt,  on  the  theoir  that  the  plea 
of  privily  was  established.  That  it  was 
published  of  and  concerning  plaintiff  in  her 
rOle  as  a  public  performer  acarcely  admits 
of  a  douht,  and  it  is  well  settled  that  the 
editor  of  a  newspaper  has  the  right  to  freely 
criticise  any  and  every  kind  of  public  per- 
formance, provided  that  in  so  doing  he  is 
not  actuated  by  malice.  In  other  words, 
L.  R.  A. 


the  article  was  qualifiedly  privileged. 
Gott  v.  Fulaifer,  122  Mass.  238,  23  Am.  Kep. 
322;  Fry  v.  Bentiett,  28  N.  Y.  324;  ShurtUff 
V.  Stevena,  51  Vt.  501,  31  Am.  Rep.  698; 
DooUng  v.  Budget  Pub.  Co.  144  Maes.  268^ 
59  Am.  Rep.  83,  10  N.  E.  809.  The  occasion, 
was  such  that  the  presumption  of  malice 
arising  from  the  publication  is  rebutted,, 
and  plaintiff,  In  order  to  ceeover,  must  prove 
actual  malice.  Niohols  v.  Eaton,  IIO  Iowa, 
509,  47  L.  R.  A.  483,  81  N.  W.  792.  By 
the  term  "actual  malice"  is  meant  personal 
spite  or  ill  will,  or  culpable  recklesenesa  or 
n^ligence.  Such  malice  may  be  shown  by 
extrinsic  evidence,  or  it  may  be  gathered 
from  the  publication  itself.  Nichola  v. 
Eaton,  110  Iowa,  600,  47  L.  R.  A.  483,  81 
N.  W.  792.  Tbn-e  is  absolutely  no  evi- 
dence, outside  the  publicatioa  itaelf,  tending 
in  any  manner  to  show  malice;  hence,  ii 
malice  be  found,  it  must  be  from  the  article 
published.  Ordinarily  publication  of  auch. 
an  article  as  the  one  in  question  would  of 
itself  be  an  indicium  of  malice,  but  as  ap- 
plied to  the  facts  of  this  case,  we  do  not. 
think  it  should  be  so  held.  Plaintiff  de- 
scribed the  entertainment  she  and  her  sis- 
ters gave,  in  part,  as  follows:  "These  en- 
terts&ments  are  concerts, — literary  enter- 
tainments. I  don't  sing  much.  The  others 
do.  I  have  recitations  and  readings;  recite- 
and  read  in  costume.  In  feminine  costumes. 
Dresses  as  long  as  I  have  on,  or  shorter. 
I  don't  wear  short  dresses.  Sometimes  I 
have  worn  men's  clothes.  I  never  dance. 
I  recite  essays  and  events  that  have  hap- 
pened, I  have  written  up  of  my  own.  I  have 
ntme  oi  them  with  me.  One  is  'The  Modern 
Young  Man;'  the  other,  'An  Event  that 
Happened  in  the  City  of  Chicago.'  I  sing, 
an  Irish  song, — an  Irish  ballad;  also  a 
eulogy  on  ourselves.  It  is  a  kind  of  a  bal- 
lad composed  1^  ourselves.  I  help  the  othera 
sing  it.  I  have  forgotten  it.  It  is  about  an 
editor.  In  the  chorus  I  walked  a  little- 
around  the  stage, — ^kind  of  a  faat  walk.  A 
cavalier  is  a  Spaniard,  I  believe.  I  repre- 
sent a  Spaniaro.  That  is  given  in  the  act 
that  we  call  'The  Gypsy's  Warning.'  I 
wear  my  bicycle  blotxner  rig.  Th^  reach 
to  my  knees,  and  are  divided  like  leggings, — 
black  l^gings  with  buttons  on  thenu  I  wear 
a  blue  blouse, — a  blue  velvet  blouaa  Some- 
times red  and  sometimes  green.  I  have 
many  suits;  wear  then  in  turn.  The  leg- 
gings are  always  black.  In  the  chorus  I 
walked  a  little  around  the  stage, — kind  of 
fast  walk  or  a  little  run.  Had  on  different 
kind  of  clothes, — mostly  silk.  We  had  a  re- 
prodiustion  of  the  performance  called  'Tril- 
by.' The  singing  of  Ben  Bolt  by  my  little 
aistor.  I  would  come  in  and  hypnotize  her 
in  a  farce  way.  I  would  tell  the  audienee- 
that  I  would  hypnotize  her  while  she  would 
sing.  I  didn't  appear  at  any  show  without 
stockings.  My  little  sister  was  barefooted* 
in  one  act, — -in  very  long  dresses  to  her 
ankles.  She  also  appears  in  a  long  robe  in- 
a  tableau  clinging  to  the  cross.  'Cherries- 
ripe  and  cherries  red,'  is  a  eulogy  song.  I 
was  not  aaked  to  r^eat  only  one  verse.  Q. 
What  is  the  verse  t   A.   'C»ierriea  red  mi 
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cherries  rip^  the  cherries  they  are  out  of 
ught,  cherries  r!pe  and  cherries  red,  Chwir 
Sisters  stUl  ahead.' "  The  defendants'  evi- 
dence regardii^  the  character  of  the  per- 
fwmance  is  in  part  as  f<dIowB:  "It  was  the 
most  ridiculous  performance  I  ever  saw. 
There  was  no  orchestra  there.  The  pianist 
left  after  the  thing  was  half  over.  She 
-could  not  stand  the  racket  and  left.  There 
was  no  other  music,  except  vocal  music  from 
tile  Cherrys.  Th^  had  a  drum,  and  I  think 
tiiey  had  cymbals.  As  near  as  I  can  rec<d- 
lect,  the  curtain  raised  at  the  beginning,  and 
the  Cherrys  appeared  and  gave  a  walk 
around  and  a  song.  I  think  it  was  'Ta,  ra, 
ra.  Boom  de  ay.'  They  read  essays  and  sung 
choruses  and  gave  recitations,  interspersed 
with  the  remarks  that,  if  the  boys  didn't 
Btop,  the  curtain  would  go  down.  One 
jrcnuv  man  brought  a  pair  td  beer  bottJes 
which  he  used  as  a  pair  ci  glasses.  They 
threatened  to  stop  the  performance  unless 
he  was  put  out,  but  he  was  not  put  out,  and 
they  didn't  stop.  When  the  curtain  went 
up  the  audience  shridced  and  indulged  in 
-catcalls^  and  from  that  time  one  could  hard- 
ly hear  vei^  much,  to  know  what  was  go- 
ing on,  to  give  a  recital  of  it.  There  was  no 
bad  language  used,  however.  When  Jessie 
waa  on  {he  stage  she  appeared  in  the  Trilby 
-act  in  bare  feet  and  short  dresses.  She  was 
asked  to  trim'  her  toe  nails,  and  such  irrev- 
erent remarks  as  that.  She  appeared  more 
j)lea6ed  than  anything  else.  They  had  a 
waahtub  scene.  I  think  ESie  and  Addie  ap- 
peared with  bare  arms  showing  to  tho 
elbow,  which  was  quite  prominent.  They 
went  tiiToufdi  the  motions  td  washing, 
sin^ng  at  the  time.  There  was  another 
pieoa  called  "The  Cosy's  Warning.'  One 
•oi  the  sisters  appeared  in  a  male  cos- 
tume. Then  there  was  a  song,  'I  want 
to  be  an  editor,'  and  an  explanation,  ac- 
companying the  song,  that  an  editor  down 
at  Cedar  Rapids  insulted  them,  and  they 
made  him  pay  dearly  for  it.  Hie  song  was 
so  jumbled  up  one  could  hardly  make  any- 
thing  out  of  it,  except,  'I  want  to  be  an  edi- 
tor, I  want  to  be  an  editor,'  whereupon  the 
audience  rose  as  one  man  and  called  on  me 
to  stand  up.  I  did  not  stand  up.  My  wife 
was  there.  While  Jessie  sang  this  she  was 
roiling  her  eyes  and  swaying  her  body.  I 
:am  not  qualified  to  pass  an  opinion  upon  tlie 
meritA  of  the  singing.  The  discord  was 
smnething  that  grated  on  one's  nervee. 
There  was  short  stepping  around  and  sway- 
ing of  the  body.  They  went  around  the 
stage  in  one  of  their  pieces, — I  cannot  say 
which, — sort  of  a  mincing  gait,  shaking 
their  bodies  and  making  little  steps.  That 
is  what  made  me  describe  it  as  a  cross  be- 
tween the  danae  du  ventre  and  a  fox  trot. 
They  had  their  bands  in  front  of  them  and 
at  their  sides.  There  was  a  tableau  at  the 
-close,  as  T  recollect.  Jessie  was  the  central 
figure  in  that  piece,  with  her  ^es  uplifted, 
r^  lights,  and  so  on.  There  was  a  'Rock 
■of  Ages.'  The  audience  was  talking  to  the 
women,  and  they  (the  Cherry  Sisters)  would 
talk  back.  I'hcy  would  say;  'Yott  don't 
Icnow  anything.  You  have  not  been  raised 
£4  L.  R.  A. 


well,  or  you  would  not  interrupt  a  nice,  n- 
spectable  show.*  Kobody  left  during  th« 
performance  coDCept  the  pianist."  In  tlie 
light  of  this  evidence,  and  some  other  that 
cannot  he  reproduced,  the  trial  court  directed 
a  verdict  for  the  defradants.  We  are  now 
asked  to  set  fwide  its  order  on  the  theory 
that  the  question  ot  malice  was  for  the  jury. 
This  is,  no  doubt,  the  correct  rule,  when 
there  is  any  substantial  evidence  of  actual 
nublioc^  either  in  the  publication  itself,  or  in 
the  fticts  ajid  circumstances  surrounding  the 
transaction..  A  mere  scintilla  is  not  suffi- 
cient, however,  to  take  the  case  to  the  jury. 
The  evidence  should  raise  a  probability  of 
malice,  and  be  more  consistent  with  its  ex- 
istence than  its  absence.  When  the  occa- 
sion is  privileged  the  presumption  arises 
that  the  publicaticHi  was  bona  flue  and  with- 
out malic^  and  it  is  incumbent  on  plaintiff 
to  overcome  this  presumption.  If,  from 
defendant's  p<»nt  of  view,  strong  words 
seemed  to  he  justified,  he  is  not  to  be  held 
liable  unless  uie  court  can  say  that  what  he 
published  was  to  some  extent,  at  least,  in- 
consistent with  the  theory  of  good  faith. 
These  rules  are  well  settied,  and  need  no 
citatitm  of  autiiorities  in  their  support.  One 
who  goes  upon  the  stage  to  exhibit  bimiwilT 
to  tM  public,  or  who  gives  any  kind  <tf  a 
performance  to  which  the  public  is  invited, 
may  he  freely  criticised.  He  may  be  held  up 
to  ridicule,  and  entire  freedom  of  expression 
ia  guaranteed  dramatic  critics,  provided 
they  are  not  actuated  by  malice  or  evil  pur- 
pose in  what  they  write.  Fitting  strietureB, 
sarcasm,  or  ridicule,  even,  may  be  used,  if 
based  on  facts,  without  liability,  in  the  ab- 
sence of  malice  or  widced  purpose.  The 
ccanments,  however,  must  be  based  on  truth, 
or  on  what  in  good  faitii  and  upon  probable 
cause  is  believra  to  be  true,  and  the  matter 
must  be  pertinent  to  the  conduct  that  is 
made  the  subject  of  criticism.  Freedom  ot 
discussion  is  guaranteed  by  our  fundamental 
law  and  a  long  line  of  judicial  deciaitms. 
As  said  in  the  Qott  Oose,  122  Mass.  238,  23 
Am.  Rep.  322,  the  eAitar  of  a  newspaper  has 
the  right,  if  not  the  duty,  of  publishing,  for 
the  information  of  the  public,  fair  and  rea- 
sonable comments,  however  severe  In  terms, 
upon  anything  which  is  made  by  its  owner 
a  subject  of  public  exhibition,  as  upon  any 
other  matter  of  public  interest;  and  such  a 
publication  falls  within  the  class  of  priv- 
il^ed  cranmunieatioDs,  for  which  no  aetioa 
win  lie  without  proof  of  actual  malice.  See 
aUo  Eastwood  v.  Holmes,  1  Fost.  &.  F.  347; 
Ports  V.  Levy,  9  C.  B.  N.  S.  342 ;  Donaghue 
V.  Oaffy,  53  Conn.  43,  2  Ati.  397 ;  Carr  v. 
Hood,  1  Campb.  355,  note.  Surely,  if  one 
makes  himself  ridiculous  in  his  public  per- 
formances, he  may  be  ridiculed  by  those 
whose  duty  or  right  it  is  to  inform  the  pub- 
lic i^garding  the  character  of  the  .perform- 
ance. Cooper  T.  Stone,  24  Wend.  434. 
Mere  rao^geratioD,  or  evMt  gross  exaggera- 
tion, does  not  of  itself  make  the  comment 
unfair.  It  has  been  held  no  libel  itx  txom 
newspaper  to  say  of  another,  "The  most  vul- 
gar, ignorant,  and  scurrilous  journal  ever 
published  in  Great  Britain."     Eeriot  v. 
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JStuart,  1  Esp.  437.  A  public  performance 
mar  be  discussed  .with  the  fullest  freedom, 
and  may  be  subject  to  hostile  criticism  and 
hostile  animadrersions,  provided  the  writer 
does  not  do  it  as  a  means  of  promulgating 
alimderous  and  malicious  accusations. 
O'Connor  v.  Sill,  60  Mich.  175,  27  N.  W.  13; 
Davia  v.  Duncan,  L.  R.  B  C.  P.  396.  Ridicule 
is  often  the  8tr<Higeat  weapon  in  the  hands 
of  a  public  writer;  and,  if  it  be  <airly  used, 
the  presumption  of  malice  which  would 
otherwise  arise  is  rebutted,  and  it  becomes 
necessary  to  introduce  evidence  of  actual 
malice,  or  of  eome  indirect  motive  or  wish 
to  gratify  private  spite.  There  is  a  mani- 
fest distinction  between  matters  of  fact  and 
«oiniuent  on  or  criticism  of  undisputed  facts 
or  conduct.  Unless  this  be  true,  liberty  of 
speech  and  of  the  press  guaranteed  by  the 
Constitution  is  nothing  more  than  a  name. 
If  there  ever  was  a  6ase  justifying  ridicule 
and  sarcasm, — aye,  even  gross  exaggeration, 
— it  is  the  (me  now  before  us.  According 
to  the  record,  the  performance  given  by  the 
plaintiff  and  the  company  of  which  she  was 
a  member  was  not  only  childish,  but  ridicu- 
lous in  the  extreme.  A  dramatic  critic 
should  be  allowed  considerable  licmse  in 
such  a  case.  The  public  should  be  infcumed 
as  to  the  character  of  the  entertainment, 
&nd,  in  the  absence  of  proof  of  actual  malice, 
the  publication  should  be  held  privileged. 
There  is  another  rule  of  general  application, 
now  well  known  to  the  profession,  that  is 
involved,  and  that  is  that  a  motion  to  direct 
a  verdict  should  be  sustained  when  it  clear- 
ly a^iiKars  to  the  trial  judge  that  it  would 
be  hia  duty  to  set  aside  a  verdict  in  favor 
of  the  party  on  whom  the  burden  proof 
rests.  Meyer  t.  ffouofc,  86  Iowa,  819,  62 
N,  W.  235. 

Viewing  the  evidence  in  the  light  of  the 
Tilles  heretofore  announced,  and  remember- 
ing that  the  trial  court  had  the  plaintiff  he< 
fore  it  and  saw  her  repeat  some  of  the  per- 
formances given  by  her  on  the  sta^,  we  are 
of  opinio  that  there  was  no  error  in  direct- 
ing  a  verdict  for  the  defendants. 

Affirmed. 


DIAMOND  JO  LINE  STEAMERS  et 
AppU., 

V. 

City  of  DAVENPORT. 
(  Iowa  ) 

1.  The  eandeauatloa  of  lud  tor  « 
pablie  whKrt  is  not  prevented  the  fact 
that  It  ts  already  In  use  by  a  common  carrier 
as  a  landing  place  In  connection  with  Its 
business  as  such  carrier. 

3.  CoMdenaatloK  by  m  ettr  of  land  for 
•  irabllc  wharf  cannot  be  defeated  hj  the 
fart  that  It  Intends  to  grant  a  railroad  right 


of  war  over  the  property  after  It  has  acqnlred 

tUle. 

(October  2,  1IM)1.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Scott  County 
in  favor  of  plaintiff  in  a  proceeding  to  con- 
demn real  estate  for  a  wharf  and  puUie 
landii^.  Affirmed. 

Statement      Wstermaa,  J.: 

This  proceeding  was  originally  Instituted 
by  the  city  of  Davenport  to  condemn  certain 
real  estate  belonging  to  defendants  for  a 
wharf  and  public  landing.  Comniissionera 
were  duly  appointed,  who  appraised  the 
damages,  against  the  protest  of  the  Diamond 
Jo  Line  Steamers,  and  the  land  was  taken 
by  the  city.   The  steamer  company  appeals. 

Messrs.  Sehmldt  &  VoUmer,  Hender- 
soiL,  Hnrd*  ImmIiah,  ft  Xlesel,  and 
Kz«txineer,  Gallmshw*  4k  Boomey,  for 

appellants : 

llie  right  of  eminent  domain  may  be  ex- 
ercised only  under  express  grant  or  neces- 
sary implication,  and  not  then  if  it  appears 
that  the  ^operty^  sought  to  be  taken  in  the 
exercise  oi  the  right  u  in  faot  devoted  to, 
and  indispensable  for,  the  purposes  of  the 
corporation. 

2  Dill.  Mun.  Corp.  p.  680;  Hickok  v.  Nine, 
23  Ohio  St.  523,  13  Am.  Rep.  255;  Re  Buf- 
falo, 68  N.  Y.  107 ;  Pittsburgh  Junction  K. 
Oo.'s  Appeal,  122  Fa.  611,  6  Atl.  564;  Union 
T'erminol  B.  Co.  v.  Kanaas  City  Belt  B.  Co. 
9  Kan.  App.  281,  60  Pac  641;  lUinoia  O. 
R.  Co.  V.  Chicago,  B.  A  if.  R.  Co.  122  III. 
473,  13  N.  E.  141;  Wtnono  d  8t.  P.  B.  Co.  v. 
Watertotpn,  4  S.  D.  323,  56  N.  W.  1077; 
Lake  Shore  d  M.  B.  R.  Co.  v.  New  York,  C. 
d  St.  L.  R.  Co.  8  Fed.  858 ;  St.  Paul  Union 
Depot  Co.  V.  St.  Paul.  30  Minn.  359,  15  N. 
W.  686;  Minneapolis  Western  B.  Co.  v. 
Minneapolis  d  Bt.  L.  R.  Co.  61  Minn.  602, 
63  N.  W.  1035;  Bam  R.  Co.  t.  Montpelier 
d  W.  River  B.  Co.  61  Vt.  1,  4  L.  R  A.  785, 
17  Atl.  923;  Chicago,  M.  A  Bt.  P.  B.  Co.  v. 
Starkweather,  97  Iowa,  164,  31  L.  R.  A.  183, 
66  N.  W.  87;  Albia  v.  Chicago,  B.  d  Q.  R. 
Co.  102  Iowa,  624,  71  N.  W.  541. 

Unless  both  the  letter  and  the  spirit  of 
the  statute  relied  upon  clearly  confer  the 
claimed  power  it  cannot  be  exercised. 

Ligare  v.  Chicago,  139  111.  46,  28  N.  B. 
934;  Illinois  C.  U.  Co.  v.  Chicago,  B.  d  N. 
R.  Co.  122  111.  473,  13  N.  E.  141 ;  West  River 
Bridge  Co.  v.  Dix,  6  How.  508,  12  L.  ed.  535. 

The  method  by  which  title  was  acquired 
is  immaterial,  so  long  as  the  use  made  of 
the  land  is  a  public  one. 

Chicago,  if.  d  Bt.  P.  R.  Co.  v.  Starkweath- 
er, 97  Iowa,  159,  81  L.  R.  A.  183,  66  N.  W. 
87;  Bt,  Paul  Union  Depot  Co.  v.  8t.  Paul, 
30  Minn.  359,  15  N.  W.  684;  Re  Providence 
d  W.  R.  Co.  17  R.  I.  324,  21  Atl.  966;  Bid- 
ridge  V.  Smith,  34  Vt.  484. 


Norn. — Ab  to  right  to  appropriate  property 
already  taken  for  public  use,  see.  In  this  series, 
notes  to  Itarre  R.  Co.  t.  Montpelier  &  W.  River 
ft.  Co.  (Vt.)  4  L.  R.  A.  785:  Cary  Library  T. 
Bliss  (Mass.)  7  L.  R.  A.  TQ5 ;  and  MItHin  Bridge 
•Co.  V.  Juniata  Coimty  (Pa.)  13  L.  R,  A.  431 ; 
£4  L.  R.  A. 


also  Butte.  A.  &  P.  R.  Co.  v.  Montana  Union  R. 
Co.  (Uont.)  81  L.  R.  A.  298 ;  Chicago,  M.  ft 
St.  P.  R,  Co.  V.  Starkweather  (Iowa)  31  L. 
R.  A.  183 :  Be  Stewart  (Minn.)  33  L.  R,  A.  427 : 
and  Mobile  &  O.  It.  Co.  t.  Postal  Teles.  Ckbls 
Co.  (Tenn.)  41  L.  B.  A.  403. 
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Oct, 


The  grant  of  authority  to  appellant,  un- 
der the  general  laws  of  this  state,  to  en- 
gage in  t^e  business  of  transporting  persons 
and  pro^erfy  on  the  Miasiasippi  river  and  ita 
tribntanes  and  the  storage  and  forwarding 
of  property,  carries  with  it  the  implied 
power  to  condemn  lands  for  the  necessities 
of  its 'business  as  such  common  carrier. 

Elliott,  Kailroads,  9  ^^i  Chicago  Dock  A 
Canal  Co,  v.  (?arrity,  115  lU.  168^  3  N.  E. 
448. 

Appellee  has  no  power  to  take  the  land  in 
question.  "So  such  right  can  be  implied  from 
the  special  act  under  which  appellee  acts, 
fi  99ti.  That  act  contains  only  a  general 
grant  of  power. 

Re  Boston  &  A.  B.  Co.  53  N.  Y.  574;  JTew 
Vorfc  C.&  H.R.R.  Co.  v.  Metropolitan  (Gas- 
light Co.  63  N.  Y.  328;  Re  Buffalo,  68  N.  Y. 
167. 

Land  already  legally  appropriated  to  a 
public  use  is  not  to  be  afterwards  taken  for 
a  like  use  unless  Uie  intention  of  the  l^is* 
lature  that  it  should  be  80  taken  haa  been 
manifested  in  express  tenna  or  by  neces- 
sary implication. 

Boston  <fi  il.  R.  Co.  v.  Lowell  <fi  L.  R.  Co. 
124  Mass.  370;  Houaatonio  R.  Co.  t.  Lee  d 
B,  R.  Co.  118  Maes.  391. 

The  use  by  appellee  of  the  land  in  question 
will  auperaede  and  defeat  appellants*  pres- 
eut  use  of  the  land. 

The  proposed  wharf  will  be  under  tiie  ex- 
clusire  control  and  jurisdiction  of  the  city 
authoriticn. 

The  lands  could  be  conveyed  by  the  ap- 
pellee, or  condemned  by  a  railroad  or  an- 
other steamboat  company,  to  the  destruction 
of  its  use  as  a  wharf  for  anybody. 

Wharfs  and  docks  at  which  vessels  may 
atop  to  receive  freight  and  passengers  are 
essential  to  ita  business,  and  without  these 
fadlities  the  corporation  would  fail  to  an- 
Bwer  the  ends  for  wliidi  it  was  organized. 

Chicago,  M.  (6  St.  P.  R.  Co.  v.  Stark- 
weather, 97  Iowa,  150,  31  L.  E.  A.  183,  66 
N.  W.  87. 

Ueaars.  Daviaom  A  Irfuae,  Oeorge  W. 
■aottf  and  E.  IC  Sharon  for  appellee. 

Watermaa,  J.,  ddivered  the  opinion  of 
the  court: 

The  Diamond  Jo  Line  Steamers  is  a  cor- 

S oration  organized  for  pecuniary  profit  un- 
er  the  general  incorporation  acts  of  the 
state.  The  nature  of  its  business,  as  stated 
in  its  articles,  is  "Uie  transporting  of  per- 
sona and  property  on  the  Mississippi  river 
and  tributaries  and  the  storage  and  for- 
warding -of  property."  It  owns,  jointly 
with  the  estate  of  one  Richard  Gray,  de- 
ceased, a  tract  of  land  in  the  city  of  Daven- 
port 208  feet  wide  on  Front  street,  and  ex- 
tending south  148  feet,  at  which  point  it 
widens  to  the  west  20  feet,  and  thence  ex- 
tends further  south  the  full  width  of  228 
feet  to  "low-water  mark"  of  the  Mississippi 
river,  aa  the  record  before  us  discloses.  In- 
asmuch as  no  questim  ia  made  by  counsel 
as  to  the  south  line  of  this  property,  and  no 
showing  with  relation  to  the  source  of  title, 
we  shall  accept  the  boundariM  given.  In 
04  L.  R.  A. 


our  view  of  the  case,  it  makes  no  difference 
whether  the  tract  in  dispute  extends  to  low- 
water  mark,  as  claimed,  or  only  to  high-wa- 
ter mark,  which  this  court  haa  fixed  as  the 
limit  of  pri\'ate  ownerahip  on  navigable 
waters.  McAlanus  v.  Gartntchael,  8  Iowa,  1; 
Haight  V.  Keokuk,  4  Iowa,  199;  Ingraham  v. 
Chicago,  D.  d  M.  R.  R.  Co.  34  Iowa.  249. 
On  the  north  part  of  this  tract  is  a  build- 
ing used  by  plaintiff  for  a  warehouse.  The 
south  114.60  feet  is  open  ground,  which 
was  used  as  a  landing  and  wharf  for  plain- 
tiff's steamers.  The  diQr  of  Davenpurt  ia 
acting  under  a  special  charter*  and  haa 
power  to  acquire  land  by  condemnation  for 
a  public  landing.  Code,  9  999.  In  August^ 
1S98,  it  instituted  {H'oceedings  to  condemn 
the  south  114.60  feet  of  plaintiff's  said  tracts 
together  with  contiguous  property  belonging 
to  others,  for  the  purpose  of  making  a  pul^ 
lie  landing  for  boats.  The  Diamond  Jo  Line 
Steamers  Company  protested  without  avail 
against  tiie  proceedings.  Damages  ware 
duly  awarded,  and  the  land  taken.  No  ques- 
tion is  raised  here  as  to  the  amount  of  the 
damages  allowed.  The  contention  on  the 
part  of  the  appellant  ia  that  the  property 
sought  to  be  taken  was  already  so  devoted 
to  public  service  aa  to  protect  it  from  con- 
demnation for  another  public  use.  The  gen- 
eral rule  on  thia  aubject  ia  thatj  when  prop- 
erty has  been  devoted  to  pnhtic  use,  in  the 
wnse  that  will  be  later  explained,  it  can- 
hot  be  taken  and  applied  to  another  conflict- 
ing public  use  by  the  exercise  of  the  power 
of  eminent  domain,  unless  by  authority  of 
the  legislature,  expressly  given  or  necessar- 
ily implied.  Chicago,  M.  d  St.  P.  R.  Co.  v. 
Starkitw^thcr,  97  Iowa,  159,  31  L.  R.  A.  183, 
66  N.  W.  87,  10  Am.  &  Eng.  Eoc.'  Law,  p. 
1052,  notes.  Here  arisea  the  principal  qura- 
tion  in  dispute.  Was  this  property  devoted 
to  public  use,  within  the  meaning  of  this 
rule?  Before  taking  up  the  facta,  it  may 
be  well  to  examine  the  law  on  the  subject. 
It  cannot  be  that  all  real  estate  is  exempt 
from  condemnation  which  the  owner  uses 
as  a  matter  of  choice  for  public  benefit.  If 
that  were  ao,  the  nai  estate  of  an  individoal 
owner  of  a  line  of  stage  coaches  or  transfer 
wagons,  if  he  were  doing  business  as  a  com- 
mon carrier,  would  be  secured  against  the 
exercise  of  the  right  of  eminent  domain. 
Manifestly,  this  cannot  be  the  law.  "The 
true  criterion  by  which  to  judge  of  the  char- 
acter of  the  use  is  whether  the  public  may 
enjoy  it  of  right  or  by  permission  only." 
Olmited  t.  Morris  Aqueduct,  47  N.  J.  L. 
311.  "If  the  company  may  abandon  its 
business,  and  sdl  its  lands  by  an  abaolats 
title,  without  any  responsibility  to  the  state* 
its  property  is  not  so  held  aa  to  be  exnnpt 
from  condemnation."  Mills,  Em.  Dom.  { 
45.  Where  the  property,  by  ita  use  will 
tend  incidentally  to  benefit  the  public,  af- 
fording additional  accommodations  for  busi- 
ness, and  commerce,  yet  this  is  not  sufficient 
to  bring  it  within  Uie  rule  of  property  de- 
voted to  jpuUic  use,  especially  where  the 
property  is  to  remain  under  private  control, 
and  no  right  to  its  use  or  to  direct  its  man- 
agement IS  conferred  upon  the  public  B» 
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Eureka  Baain  Warehouse  d  Mfg.  Co.  96  N. 
Y.  42.  The  mm  use  of  the  property  for 
public  purpoaea  is,  then,  not  enou^A  to  give 
the  exemption.  Such  property,  it  Beems, 
must  be  impressed  with  a  trust  in  favor  of 
the  public,  so  tbat  the  tatter's  use  is  of  right, 
and  not  of  grace;  and  this  right  must  be  one 
that  cannot  be  defeated  or  ^sstroyed  at  the 
owner's  will.  The  most  pertinent  case  to 
which  our  attention  has  been  called  is  Re 
Sew  Torif,  h.  tfi  W.  R.  Co.  00  N.  Y.  12.  1  N. 
E.  £7,  in  which  plaintiff  sought  to  take  by 
condemnation  certain  real  estate  belonging 
to  the  defendant  and  which  was  used  by  the 
latter  in  connection  with  the  operation  of 
its  boats  on  the  northern  lakes.  The  same 
defense  as  here  was  set  up, — that  the  real 
estate  was  already  devoted  to  public  use  by 
the  steamboat  company.  The  court  dis- 
posed of  the  issue  as  follows:  "It  is  further 
contended  that  the  property  sought  to  be 
taken  is  already  so  devoted  to  Uie  public 
use  as  to  protect  it  from  condemnation  to 
another  puolic  use.  The  proof  shows  that 
the  Union  Steamboat  Company  is  a  corpora- 
ticm  created  and  existing  under  the  laws  of 
this  state,  and  engaged  in  the  business  of 
carrying  by  water  passengers  and  freight  on 
the  great  lakes  of  the  north,  and  using  the 
property  in  question  as  a  dock  or  wharf  for 
the  landing^and  delivery  of  a  portion  of  its 
freight  In  one  sense,  therefore,  the  prop- 
erty is  already  in  use  for  public  purposes, 
and  quite  as  much  so,  it  is  contended,  as  it 
will  or  can  be  when  devoted  to  the  uses  of 
the  petitioner.  Undoubtedly,  the  facts  bring 
us  to  the  inquiry  whether  the  use  of  corpor- 
ate property  for  the  public  etmvenience,  uid 
for  purposes  of  a  quasi  public  diaracter,  is 
suflicient  to  protect  it  from  the  grasp,  under 
the  ri^bt  of  eminent  domain,  of  another  cor- 
poration, whose  property  is  held  for  similar 
public  uses.  The  law  did  not  confer  upon 
the  steamboat  company  the  right  to  acquire 
land  in  invitum,  and  that  now  held  by  it 
is  held  by  purchase,  and  by  the  same  tenure 
as  of^  a  private  individual.  The  gen- 
eral authority  conferred  upon  railroad  cor- 
porations to  acquire  lands  against  the  will 
of  the  owner  is  broad  and  comprehensive.  In 
terms  it  covers  all  and  excepts  none.  But 
because  it  could  not  be  intended  that  the 
state,  having  authorized  one  taking,  where- 
by the  lands  became  impressed  under  au- 
thority of  the  sovereign  with  a  public  use, 
meant  to  nullify  its  own  grant  by  authority 
to  another  corporatim  to  take  them  again 
for  another  public  use  unless  it  so  specially 
decreed,  it  has  been  ruled  that  lands  so  held 
and  impressed  with  a  public  trust  were  not 
embraced  in  words  m  general  author!^. 
Were  the  rule  otherwise,  this  evil  would 
result.  A  corporation  (No.  1)  having  the 
right  of  ^inent  domain  takes  land  from  a 
similar  corporation  (No.  2)  having  the  same 
right.  Number  2  thereupon  proceeds  again 
to  condemn  it  for  its  own  use,  and  No.  1 
retaliates,  and  so  the  absurd  process  goes 
on.  It  is  clear  that  the  legislature  never 
meant  any  such  result,  and  hence,  from  any 
general  grant  containing  in  ita  terms  no 
word  of  exception,  there  is  neeeesarily  ex- 
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cepted  property  already  held  upon  a  pid>lia 
trust  by  the  authority  and  under  the  ward 
and  control  of  the  states  An  examination  of 
the  cases  in  this  court  will  show  that  the 
exception  has  gone  no  further.  ...  Is 
the  property  here  sought  to  be  condemned 
so  heldl  The  steamboat  company  was  or- 
ganized under  a  general  law.  .  .  .  Un- 
der that  law  it  was  and  might  remain  a 
private  corporation.  Its  charter  did  not 
make  it  a  common  carrier,  or  impose  upon  it 
public  obligations.  If  it  became  a  common 
carrier,  or  assumed  publie  obligations,  that 
sprang  from  its  own  voluntary  action,  and 
not  from  the  will  of  the  sovereign.  It  might 
carry  passengers  or  not,  as  it  pleased.  It 
might  transport  freight  for  one  firm  or  cor- 
poration or  a  eingle  individual,  eocduding 
all  others^  and  CMuLne  its  operations  within 
that  narrow  boundary;  and  praetleall^  and 
mainly  such  was  the  seope  of  its  business. 
It  might  use  the  land  here  in  question  whol- 
ly ior  the  purpose  of  building  and  equipping 
the  vessels  of  its  line,  and  then  app^  tnem 
solely  to  private  uees.  The  test  appears  to 
be,  not  what  it  does  or  may  choose  to  do, 
but  what,  under  the  law,  it  must  do,  and 
whether  a  public  trust  is  impressed  upon  it. 
It  does  not  so  ludd  its  property  impressed 
with:  a  trust  for  the  pouic  use  unless  its 
charter  puts  that  character  upon  it^  and  to 
that  it  cannot  be  shaken  off.  If  the  law  of 
its  existence  does  not  prevent  it  from  being  a 
mere  private  corporation,  from  disregard- 
ing, if  it  pleases,  all  public  uses;  if  it  may 
aibandon  its  buaineas  at  any  moment,  and 
refuse  to  run  its  propellers,  tmd  sell  its  lands 
by  ui  absolute  title,  without  responsibility 
to  the  sovereign,  which  Is  permitted  \ry  ita 
charter;  ...  in  short,  if  under  that 
charter  it  may  be  a  purely  private  corpora- 
tion,— its  propenty  is  not  so  held  as  to  be 
exempt  from  a  taking  under  the  law  of  emi- 
nent domain.  Any  other  rule  would  be  sur- 
rounded with  difficulties.  If  the  test  should 
be  made  that  of  the  actual  use,  of  the  char- 
acter of  the  business  done,  and  the  benefit 
to  the  publie  realized,  we  shall  never  know 
where  to  draw  the  line,  and  must  equally 
exempt  individuals  whose  property  is  thus 
used;  and  in  every  case  an  uncertain  and 
shifting  question  of  fact  would  dominate 
the  decision  to  be  rendered."  See  also,  as 
in  point,  ffeto  York  C.  d  B.  R.  R.  Co.  v. 
MetropoUtan  Qaalight  Co.  63  N.  Y.  320. 
It  is  ndd  in  this  case  that  the  fact  of  a  cor- 
poration's business  being  of  a  publie  nature 
IS  not  sufficient  to  impress  its  real  estate 
wit^  a  trust  in  favor  of  the  public,  and  Uius 
ezMnpt  it  from  being  taken  by  the  exercise 
of  the  power  of  eminrat  d<»nain. 

Now,  looking  to  the  facts,  plaintiff  com- 
pany was 'incorporated  under  the  general 
statutes  as  a  carrier  of  freight  and  passen- 
gers. It  acquired  this  real  estate  for  use 
in  its  business.  But  it  does  not  apjiear  that 
the  ownership  or  possession  of  such  property 
was  essential  to  the  operation  oi  its  boeis. 
It  had  a  right  to  land  them  at  the  city  of 
Davenport,  using  the  public  landing,  or  it 
could  maintain  a  wharf  boat  in  the  river. 
Furthennorei  it  is  not  obliged  under  its  art» 
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cleg  to  act  as  a  common  carrier  longer  than 
it  seet)  fit  to  do  bo.    Nor  is  it  compelled  to 

five  the  public  any  use  of  this  property, 
'here  is  no  way  to  prevent  plaintiff  froin 
indosing  thia  tract  ctt  any  time  it  deeiree, 
and  thus  shutting  the  public  out  from  its 
use.  Clearly,  the  public  use  here  is  a  mat- 
ter of  favor,  and  not  of  right.  Another  con- 
sideration of  weight  ie  that  the  title  to  this 
property  is  so  held  that  it  cannot  be  devoted 
absolutely  and  as  of  right  to  public  use  by 
plaintiff,  for  the  estate  of  Kichard  Gray,  a 

Erivate  owner,  has  an  undivided  one  half 
iterest  therein.  Counsd  for  plaintiff  cite 
a  numher  of  cases  as  sustaining  their  posi- 
tion. Hichok  V.  Hine,  23  Ohio  St.  623,  13 
Am.  Bep.  255,  is  not  in  point.  All  the  oth- 
ers are  cases  where  the  owners  from  whom 
the  prc^erty  sought  to  be  taken  devoted  it 
to  public  use  aa  matter  of  right;  and,  furth- 
ermore,— and  this  is  an  important,  if  not 
controlling,  oonsideration^ — such  ownors  had 
authority  to  condemn  the  lands  for  the  uses 
to  which  they  were  put.  We  may  say  in 
this  connection  that  the  plaintiff  in  the  case 
before  us  has  no  authority  under  the  law  to 
exercise  the  power  of  eminent  domain.  We 
do  not  wish  to  be  understood  as  saying  that 
no  real  estate  is  impressed  with  a  public 
use  save  such  as  has  been  actually  con- 
demned. But  it  is  important,  if  not  essen- 
tialf  in  determining  the  character  of  the  use 
to  ^ich  it  is  put,  to  ascertain  whether  the 
holder  might  nave  condemned  it  for  such 
purpose;  for  it  seems  that  only  in  the  hands 
of  one  having  such  power  can  it  be  impressed 
with  a  trust  in  favor  of  the  public.  Our 
conclusion  is  that  the  real  estate  in  question 
was  subject  to  condemnation  by  the  city. 

2.  It  is  claimed  on  the  part  of  the  appel- 
lant that  the  reel  purpose  of  the  city  in  con- 
demniM  this  real  estate  was  not  to  make  a 
public  binding,  hut  was  to  procure  a  right 
of  way  across  the  tract  for  a  railway  line 
which  was  seeking  to  enter  the  city.  It  is 
urged  that  the  extraordinary  power  of  em- 
inent domain  cannot  be  resorted  to  for  such 
ulterior  purpose.  A  certain  question  was 
propounded  to  a  witness  by  appellant's  coun- 
sel for  the  purpose  oi  developing  this  phase 
of  the  case.  An  objection  to  it  was  sus- 
tained, and  plaintiff  then  made  the  follow- 
ing offer  of  proof :  ''The  appellants  offer  to 
show  by  the  testimony  of  witness  that  the 
city  of  Davenport,  in  the  condemnation  pro- 
ceedings commenced  by  it  for  the  purpose 
of  appropriating  the  strip  of  land  in  front 
of  the  property  owned  by  the  Diamond  Jo 
Line  Steamers  and  the  estate  of  Richard 
Gray,  deceased,  and  lying  southerly  from  a 
line  parallel  with  the  south  line  of  the  build- 
ings upon  said  premises,  and  25_  feet  there- 
from, for  the  ostensible  purpose  of  estab- 
lishing a  wharf  and  landing  place  for  boats, 
in  fact  intended  by  said  proceeding  to  ac- 
quire said  property  with  the  purpose  and 
intention  of  thereafter  giving  the  Davenport 
&  Rock  Island  Bridge  &  Railway  Terminal 
Company  and  its  successors  the  right  to  lay 
down  upon  said  strip  of  ground  its  double 
tracks  within  25  feet  of  the  buildings  of  the 
appellants,  and  to  be  operated  s«  a  railway 
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thereafter.  Appellants  propose  further  to 
show  that  all  of  said  condemnation  proceed- 
ings were  under  the  direction  and  control  of 
the  ofAcers  and  agents  of  the  Davenp<Ht  & 
Rock  Island  Bridge  ft  Railway  Terminal 
Company  or  its  successors,  and  that  certain 
of  the  expenses  connected  with  such  con- 
demnation were  paid  or  were  to  be  paid  by 
said  railway  company  upon  the  completion 
of  the  condemnation  proceedings  thus  com- 
menced in  the  name  of  the  city  of  Daven- 
port." It  will  be  noted  that  thu  offer  does 
not  include  any  evidence  going  to  estaUish 
that  the  city  did  not  need  a  public  landing, 
and  did  not  intend  to  devote  this  land  to 
that  purpose.  The  most  that  can  be  claimed 
for  it  is  that  appellant  desired  to  show  that 
tlie  railroad  company  was  interested  in  the 
matter,  and  when  the  city  obtained  title  it 
intended  to  grant  an  easement  or  right  of 
way  across  it  to  said  railroad  company.  This 
the  city  had  a  right  to  do.  See  S  767  of 
the  Code;  Cook  t.  Burlington,  30  Iowa,  94^ 
6  Am.  Rep.  649,  36  Iowa,  367,  with  cases 
therein  cited.  The  proceeding  to  condemn 
cannot  be  annulled  because  the  city  had 
agreed  to  do  that  which  It  had  a  legal  right 
to  perform. 

The  judgment  of  the  District  Court  »"»  in 
aU  respects  correct,  and  therefore  affirmed. 


GcOTge  H.  MARSHALL 

V. 

John  A.  BULLAKD,  Appi.,  et  aU 

(  Iowa  ) 

Paymemt  of  v«rt  of  a  ivd*mcat  br  • 
third  peniOH  for  the  benefit  of  tbe  debtor 
Is  a  sufllcient  ronsldwation  for  a  release  or 
tbe  entire  Judgment. 

(October  4,  1901.) 

APPEAL  by  defendant  Bullard  from  a  de- 
cree of  the  District  Court  for  Lee  Coun- 
ty in  favor  of  plaintiff  in  a  suit  to  enjoin 
the  issuance  of  execution  upon  a  judgment. 
Afflrmed. 

Statement  by  X«ddt  J>: 

On  February  4,  1895,  the  First  Nationat 
Bank  of  Ft.  Madison  obtained  judgment 
against  plaintiff  and  Fannie  Bullard  for 
the  sum  of  $555.60,  witii  costs.  About  Feb- 
ruarjr  20,  1895,  the  defendant,  with  said 
Fannie,  executed  a  stay  bond.  In  December 
of  thai  year  execution  issued,  whereupon  the 
defendant  paid  tha  amount  necessary  to 
satisfy  it  to  the  hank**  attfMmey,  who  in- 
dorsed on  tiie  judgmmt  record:  "Rectived 

NOTB. — Kor  part  payment  as  accord  and  sat- 
isfaction In  general,  see.  In  this  series,  note  to 
Fuller  V.  Kemp  (N.  Y.)  20  L.  R.  A.  765;  also 
Taimer  v.  Merrill  <Hlcb.)  81  L.  B.  A.  171: 
Clarton  V.  Cluk  (Miss.)  S7  L.  B.  A.  771 ;  and 
Chiconi  PortUlser  Co.  t.  Donan  (Md.)  SO  ImJL 
A.  401. 

Ab  to  elTect  of  parmeat  of  debt  by  volanteer 
to  tbe  original  undertaking,  see  Cmmllsh  v.  Cen- 
tral ImproT.  Co.  (W.  Va.)  23-  L,  B.  A.  120,  and 

Digitized  byGoOgIc 


1901. 


Marshall  t.  Bcllasd. 


86» 


aatisfactioD  of  this  judgment  and  atty's  fees 
of  John  A.  Bullard,  except  sheriff's  fees,  and 
execution  oxd»ed,  and  same  is  returned,  and 
judgment  is  her^^  assigned  to  him  with- 
out recourse"  and  signed  as  "Atly.  for 
PltflT."  About  Jul7  14,  1897,  the  defendant 
caused  executi(Hl  to  issue,  and  directed  it 
levied  on  property  of  plaintiff.  Before  this 
was  done,  however,  the  parties  hereto  agreed 
that,  if  plaintiff  would  raise  for  defendant 
$320, — one  half  the  amount  due  on  the  judg- 
ment,— the  judgment  should  be  satisfied  in 
full.  This  money  was  raised,  as  will  more 
fully  appear  in  the  <^inion,  and  defendant 
signed  an  indorsement  on  the  record  in  these 
words:  "Received  the  sum  of  $320  from 
Oeo.  H.  Marshall,  being  settlement  in  full  of 
one  half  of  this  judgment."  Shortly  before 
the  beginning  of  this  action,  in  1898,  the-de* 
fendant  ordered  execution  against  plaintiff, 
and  this  suit  was  brought  to  enjoin  issuing 
the  same.  Decree  as  prayed,  and  defendant 
appeals. 

Mr.  T.  B.  8BTdex>,  for  appdiant: 

Payment  of  a  part  of  a  liquidated  debt 
does  not  operate  to  extinguish  the  whole 
debt,  although  such  payment  is  made  and 
received  as  payment  in  full. 

Rea  V,  Otcens,  37  Iowa,  262;  Eldred  v. 
Peterson,  80  Iowa,  264,  4S  N.  W.  766;  Hook- 
er T.  Hyde.  01  Wis.  204,  21  K.  W.  52;  atout- 
mherg  v.  Huiaman,  93  Iowa,  213,  61  N.  W. 
917;  Keller  v.  Btrong,  104  Iowa,  685,  73  N. 
W.  1071.  • 

Meaara.  HersnlnclwiueB  *  Bermlas- 
bausen,  for  appellee: 

Compromises  are  highly  favored  in  law. 

Receiving  part  of  a  debt  in  payment  of  all 
before  due  is  good. 

Bopd  V.  Uoats,  76  Iowa,  151,  39  N.  W. 
237. 

Receiving  part  of  a  judgment  In  lieu  of 
all,  when  the  debtor  is  insolvent,  is  a  valid 
agreement. 

Stoiitevbtvg  V.  Bitisman,  93  Iowa,  213,  61 
K  W.  017. 

When  a  debt  is  liquidated,  but  a  dispute 
arises  as  to  its  justness,  part  payment  in 
■ottlcmcnt  of  the  whole  debt  is  good. 

Potta  V.  Polk  County,  80  Iowa,  401,  46 
N.  W.  776. 

The  rule  that  the  payment  of  a  smaller 
sum  in  satisfaction  of  a  larger  is  not  a  good 
discharge  of  a  debt  does  not  apply  when  the 

Sayment  of  a  less  sum  is  made  before  the 
ebt  falls  due  or  at  another  place  than  that 
stipulated  in  the  contract;  and  any  collat- 
ta&\  benefit  received  by  the  creditor  which 
would  raise  a  teohnical  l^ol  eonsideraticMi, 
however  small,  is  suffideM  to  support  the 
agreement. 

Anson,  Contr.  2d  Am.  ed.  108;  Harper  v. 
OraJutm,  20  Ohio,  105;  Tamey  v.  Conery, 
77  Me.  527,  1  Atl.  683;  Kellogg  v.  Richards, 
14  Wend.  116;  Brooks  v.  White,  2  Met.  285, 
37  Am.  Dec  96;  2  Parsons,  Contr.  7th  ed. 
750. 

So,  whuv  a  debtw  pays  coata  and  ex- 
penses of  an  action  brought  to  recover  a 
liquidated  debt,  in  addition  to  a  port  pay- 
ment  of  the  same. 
E4  U  R.  A. 


Mitchell  V.  Whcaton,  40  Conn.  315,  3S 
Am.  Rep.  24;  Jaffray  v.  Davia,  124  N.  Y- 
164,  11  L.  R.  A.  710,  20      E.  351. 

When  the  payment  was  made  new  obliga- 
tions were  assumed  and  the  positicMis  of  uie- 
parties  changed. 

First  21.  K.  Church  v.  Donnell,  110  Iowa,. 
.5,  40  L.  R.  A.  858,  81  N.  W.  171. 

Marshall  became  liable  to  Wilson  Bullard 
for  the  money  furnished, — a  greater  sumi 
than  could  have  been  realized  out  of  the- 
sale  of  his  property  under  execution. 

Marshall,  the  debtor,  if  such  he  was,  pro* 
cured  Wilson  Bullard,  a  tliird  party,  to  se- 
cure the  money  to  pay  the  amount  a^^eed 
upon.  Wilson  Bullard  secured  the  money 
from  the  bank  and  gave  his  own  individual 
note,  and  this  is  a  sufficient  consideration. 

Keeler  v.  Salisbtiry,  33  N,  Y.  053;  Stein- 
mem  V.  Magnus,  11  East,  390;  Fuller  v. 
Kemp,  138  N.  Y.  231,  20  I*  R.  A.  794,  33  N. 
E.  1034. 

When  Bullard  received  the  full  sum  ol 
mon^  he  had  acreed  to  accept,  the  souroe 
of  it  made  no  difference  in  the  discharge  of 

the  contract. 

Drvmmond  v.  Crane,  23  L.  R.  A.  707,  and. 
note,  712,  159  Mass.  577,  35  N.  E.  90. 

Ladd,  J.,  delivered  the  opinion  of  the- 
court: 

It  may  be  conceded  that  John  A.  Bullard 
became  the  equitable  owner,  at  least,  of  the- 
judgment,  as  the  amount  uiereof  was  paid 
to  the  judgment  plaintiff's  attorn^  upon 
the  express  understanding  that  it  Bhould  be 
assigned  to  him.  Thereafter  he  caused  an 
execution  to  issue,  and  directed  the  sheriff 
to  levy  upon  the  property  of  plaintiff,  one 
of  the  judgment  def^dants;  but  when  the- 
sheriff  was  about  to  do  so  Bullard  t<^d  Mar- 
shall if  he  would  raise  and  pay  one  half  the- 
judgment  he  would  release  htm  therefrtHU, 
and  would  give  the  oUier  to  his  (Bullard's) 
mother,  the  other  judgment  defendant. 
Possibly  the  word  "release"  may  not  have 
been  used,  but  such  was  clearly  the  under* 
standing  of  the  parties,  though  denied  by 
Bullard.  The  latter  knew  at  the  time  that 
Marshall  had  no  property  other  than  four 
horses  and  fourteen  pigs,  and  that  this  was 
inadequate  to  satisfy  the  debt.  The  design 
was  evidently  that  he  should  raise  money 
1^  procuring  it  from  another,  and  he  accord- 
ingly consiuted  Willard  Billiard,  advising 
him  fully  of  the  circiunstances.  It  should 
here  be  noted  the  debt  was  that  of  Mrs.  Bul- 
lard, and  the  liability  of  Marshall  resulted 
from  signing  with  h&r  as  surety.  Upcm  be- 
ing informM  of  the  situation,  she  executed 
a  ehattd  mortgage  to  Willard  Bullard,  se- 
curing him  the  payment  of  the  money  which 
he  promised  to  procure.  The  latter,  in  tho 
evening  of  the  same  day,  went  to  see  John 
A.  Bullard,  and  said,  "'Marshall  tells  me 
you  will  settle  that  judgiyent  in  full  if  ha 
will  raise  you  $320,"  and  was  answered,  "I 
did  tell  him  I  would;"  and  he  was  then  in* 
formed  Willard  Bullard  would  help  Mar* 
shall  to  the  money,  and  that  his  (Bullard's) 
mother  would  secure  him  therefor  by  a  chat- 
tel mortgage  on  his  personal  property.  Wil-- 
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lard  Bullard  borrowed  the  necessary  amount 
of  one  McCown,  executing  his  individual 
note  therefor,  and  paid  the  $320  to  the  aher- 
iff.  This  waa  done  in  reliance  on  John  A, 
Bullard'a  a^eement  to  rdeaae  the  judg- 
ment as  against  Marshall.  The  note  to  Mo- 
Oown  was  afterwards  paid  1^  iSn.  Bullard. 
Shortly  after  the  above  paymmt*  Marshall 
And  John  Tlullard  each  by  agreement  paid 
one  half  of  the  sheriff's  costs.  Being  after 
the  close  of  the  transaction,  this  cannot  be 
regarded  as  of  controlling  importance. 
But  see  Harper  v.  Graham,  20  Ohio,  105; 
Baum  V.  Buntyn,  02  Miss.  110;  Mitchell  t. 
Wkeaton,  48  Conn.  315,  33  Am.  Kep.  24. 

1.  The  rul9  that  an  agreemoit  to  accq>t 
part  in  satisfaction  of  the  whole  of  a  liqui- 
dated demand  is  invalid  because  without 
consideration  has  been  declared  too  many 
times  in  this  state  to  permit  of  reconsidera- 
tion. Keller  V.  Strong,  104  Iowa,  585,  73 
N.  W.  1071;  Bryan  v.  Brazil,  52  Iowa,  360, 

3  N.  W.  117  J  WorJu  v.  Berthejf,  35  Iowa, 
340;  Myera  v.  Byington,  34  Iowa,  205;  Sea 
V.  Otoetu,  37  Iowa,  202;  SulHttiM  v.  Finn, 

4  O.  Greene.  544.  But  see  Claj/ton  r.  Clark, 
74  Miss.  4S9.  37  L.  R.  A.  771.  21  So.  566.  22 
So.  189,  an  interesting  decisifm  to  the  oon- 
tnuy.  It  is  applioable  to  judgment  debta. 
Deland  v.  Biett,  27  Cal.  Oil.  87  Am.  Dec. 
102;  Fletcher  v.  Wurgler,  97  Ind.  223;  Cob- 
lentx  T.  Wheeler  cE  W,  Mfg.  Co.  40  AtIe.  180. 
If,  however,  such  an  agrennent  is  8uj^;M>rted 

any  new  omrideration,  though  insignifi- 
cant, or  t«dhnieal  merely,  if  valuable^  it  will 
he  upheld.  Thus,  if  a  paxt  is  to  ha  and  Is 
paid  before  du^  «:  at  a  place  other  than 
that  at  which  the  obligor  was  legally  re- 
quired to  pay,  or  if  payment  is  made  in  prop- 
erty, no  matter  what  its  value,  or  by  the 
debtor  in  composition  with  his  creditors  gen- 
erally, in  which  the^  agree  to  accept  less 
thui  their  demands,  the  consideration  is 
hdd  to  be  sufildeot.  Boyd  v.  Moata,  76 
Iowa,  151,  89  N.  W.  237;  Stoutenlerg  v. 
Huieman,  93  Iowa.  213,  61  N.  W.  917; 
Jones  V.  Perkins,  29  Miss.  139,  64  Am.  Dec. 
136,  and  note;  White  v.  Kvntg,  107  N.  Y. 
£18,  14  N.  E.  423;  Fery  v.  Levy,  13  How. 
345,  14  L.  ed.  173.  See  cases  collected  in 
note  to  Fuller  r.  Kemp  (N.  Y.)  20  L.  R.  A. 
78S;  also  in  1  Cydop.  Law  &  Froe.  323;  1 
Am.  k  Kng.  Ene.  Law,  p.  416.  So,  too,  pay- 
ment by  a  stranger  to  the  original  debt  of  a 
leas  amount  than  due  in  fiUl  satisfaction 
has  been  uniformly  held  to  be  a  good  accord 
and  satisfaction,  and  to  bar  a  subsequent 
action  for  the  balance.  Gordon  r.  Moore, 
44  Ark.  S49,  61  Am.  Rep.  606;  Fowler  v. 
Smith,  153  Pa.  639,  26  Atl.  744;  Clark  r. 
Ahhott,  63  Minn.  88,  66  N.  W.  642 ;  1  Cyclop), 
Tjaw  &  Froc  32S.  In  Shaw  t.  Ctarh,  6  Vt. 
507,  27  Am.  Dec  578,  the  Aehtor  furnished 
money  to  another  to  obtain  the  judgment  in 
his  name,  which  he  did,  and  Uien  discharged 
the  defendant  therefrom;  and  in  a  suit  for 
the  balance  this  fra«  held  to  be  no  defense. 
54  L.  R.  A. 


"As  the  sum  paid  was  really  the  mon^  of 
the  debtor,  and  paid  over  by  his  agent,  it  is 
the  same  as  if  paid  by  himself."  In  Bunge 
V.  Koop,  48  K.  Y.  226,  8  Am.  Rep.  540,  the 
comprtmiiM  wa«  to  be  effected  if  oie  debtors 
could  induce  tiieor  friends  to  raise  and  loan 
them  the  portion  to  be  paid,  which  was 
done;  but  the  court  said:  "The  money, 
when  paid,  was  to  belong,  and  in  fact  did 
belong,  to  the  defendants.  It  was  to  be 
paid  and  was  paid  as  their  mon^.  Suppose 
a  debtor  agreed  to  go  to  work  and  earn  the 
money,  or  to  dig  for  it  in  the  earth,  would 
this  furnish  a  new  ccMisideration  to  uphold 
an  agreranent  of  the  ereditw  to  take  less 
than  nis  conceded  due?  In  all  casea  an  em- 
burrasaed  debtor  must  make  some  effort  to 
procure  the  mtmey  to  make  a  compromise 
but  no  case  caa  be  found  holding  that  the 
fact  that  he  had  agreed  to  make  such  effort 
furnishes  ai^  consideraticm  to  uphold  the 
compromise.  The  debtor  is  I^ally  bound  to 
pay,  and  it  is  utterly  indifferent  to  the  credi- 
tor where  fae  gets  the  means  to  do  it;  that 
is  a  matter  of  the  debtor,  and  aU  his  efforts 
are  expended  in  simply  endeavoring  to  dis- 
charge a  legal  obligation.  Hence  the  fact 
that  the  deraidanto  agreed  to  induce  their 
friends  to  loan  them  the  money,  and  that 
Ihey  did  induce  them  to  loan  it,  furnishes  no 
new  consideration  to  uphold  the  compro- 
miae."  In  Harriman  v.  Earriman,  12  Gmy. 
341,  the  creditor  agreed  "that,  if  the  ddend- 
ant  .  .  .  would  raise  and  pay  plain- 
tiff the  sum  of  $20,  he  would  reeelTe  the 
same  in  full  satisfactifm  of  the  judgment;" 
but  there  was  nothing  to  indicate  that  a  vor- 
tion  was  to  be  borrowed,  and  it  waa  held 
payment  under  such  circumstances  operated 
as  no  defense,  as  the  raising  implied  no  more 
than  a  propoeitiim  to  collect  or  obtain  from 
other  funds.  The  facts  of  the  case  at  bar 
clearly  distinguish  it  from  thoae  eited. 
MarsDAll  had  not  hoirowed  the  money,  as 
was  done  in  Bunge  t.  Koop,  and  the  axrange- 
ment  for  raising  it  implied  procuring  it 
from  another,  as  he  had  no  other  way  of  ob- 
taining it,  as  was  known  to  Uie  owner  of  the 
judgment.  The  money  paid  never  belonged 
to  uie  debtor,  but  was  the  property  of  and 
paid  by  &  third  party  in  reliance  on  the 
agreement  to  releaae  puiintiff.  True,  r^wy- 
ment  was  secured  vy  the  other  judgment 
debtor,  but  on  the  faith  of  this  same  pnHs- 
ise.  This,  however,  did  not  affect  the  title 
in  any  way  to  the  money  borrowed  by  said 
third  party  ior  the  express  purpose  of  releas- 
ing the  plaintiff  from  liability  of  the  judg- 
ment. It  may  be,  as  contended,  that  there 
was  no  consideration  moving  frtmi  plaintiff, 
but,  as  the  agreauent  contemplated  furnish- 
ing money  by  a  third  party,  and  it  waa  so 
furnished,  a  new  consideration  moved  from 
said  third  party  tor  his  benefit,  and  the 
agreement  will  be  uphdd.  See  Dalrymple 
V.  Craig,  149  Mo.  345,  50  S.  W.  884. 
A0rmed. 
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ILLINOIS  SUPREME  COURT. 


TdiXbM.  MONRO,  Appt^ 

V. 

Saniiul  M.  BOWLES. 

<187  lU.  846.) 

DellTerr  of  «  deed  In  eicrow  infllcleikt 
to  title  la  made  where  the  grantor 

tarns  the  deed  orer  to  hi*  bouaekeeper,  with 
Instructions  to  deliver  It  to  the  grsjitee  on 
hiB  death,  with  no  apparent  Intention  of  re- 
taining control  thereof  and  no  SDbseqnent  at- 
tempt to  control  or  take  possession  of  It,  aN 
thongh  it  Is  placed  br  her  for  safe  keeping, 
together  with  other  papers  of  hers,  in  the 
grantor's  trunk,  which  la  locked,  and  the  ker 
to  wUch  he  retaina  ontil  hla  deatlL 

(Maoruder,  J.,  OittenU.) 

(October  19,  1000.) 


APPEAL  by  plaintiff  Irom  a  judgment  of 
tihe  CMnniit  Court  for  Rock  ^land  Coun- 
ty in  favor  of  defendant  in  an  aotion 
brought  to  recover  possessira  ci  cert^n  real 
estate.  Affirmed. 
The  faotB  are  stated  in  tihe  opinion. 
Meaarti.  MoEnlrj  A  McEnlrj  and 
Sweemer  tt  Walker,  for  appelant: 

The  purpose  to  make  tbe  deed  a  gift 
would  make  no  difference,  and  would  not 
aJid  did  not,  assist  in  parsing  the  title  to 
the  grantee,  unless  Uie  deed  itadf  wu  de- 
livered in  accordance  with  law. 

WalU  ▼.  mter,  180  Ql.  620,  64  N.  E. 
506. 

The  fact  that  the  appellee  obtained  pos* 
sesmon  of  the  deed  when  it  had  not  been 
properly  dedivered,  and  had  the  same  record- 


Norn. — Delivtry  of  deed  to  (ftird  penon;  or  rec- 
ord, or  delieery  for  record,  bp  grantor. 

I.  Delivery  to  peraon  previoualp  authorized 
or  designated  tiy  grantee. 
II.  Dcllverjf  to  peraon  not  previeualjf  author- 
ized or  deaignated  by  grantee;  re- 
cording. 

a.  Ccncrat  rule  at  to  deUvery  to  third 

peraon. 

1.  In  ffaieral. 

2.  When  not  to  be  deUffsretf  to 

grantee   until   after  grantor'* 

death. 

b.  RequUitea  on  port  ef  grantor. 

1.  General  statement. 

2.  Particular  inatancea  and  tlluatra- 

tiona, 

a.  Delivery  without  dtreettona 
to  av?ait  grvtior'a 
death. 

<1)  When  held  effective. 
i2)  When  held  ineffective. 
fi.  Delivery     loith  directions 

to  otooit  grantor'a 

death. 

(1)  When  held  effective, 

(2)  When  held  ineffective, 
a.  Deed  remaining  loithin  phyai- 

cal  power  of  grantor, 
d.  Effect  of  grantor'a  purpose 

to  oroM  Ms  obligationa. 
a.  Reaervation  of  Hfe  estate  aa 

Uluatratino   grantor'a  iiv- 

t&it, 

8.  ReoordMtg  or  deltvery  for  record. 

a.  In     general;  presumption 

from  record. 

b.  Grantor'a  intent, 
o.  Effect  of  return  of  deed  to 

grantor. 

X  ^eoppfance;  how  and  when  deed  takea 
effect;  atatua  of  title. 

1.  Neeeaatty  of  acceptance. 

2.  What  auffloient  to  show  ootwai  ao- 

oeptance;  effect  of  assent  or 
dissent. 

8.  inherent  theoriea  with  respect  to 
oooepfonoe. 
m.  In  general;  their  relation  to 
the  time  when,  and  manner 
in  which,  the  deed  takea  ef' 
feet. 

b.  Theory  of  relation  book. 
o.  Presnmption  of  aeoeptaneo, 
<1)  I*  general. 

S4  L.  R.  A. 


II.  c.  8*  0— continued. 

*         (2)  Deed  to  person  non  tut 

furia. 
(8)  Trust  deeds. 
(4)  Deed  not  beneficial  to 

grantee. 

d.  Coses  illustrative  of  the  na- 

ture of  the  instrument  and 
of  the  time  when  it  takea 
effect. 

e.  Right  of  the  grantor  to  re- 

voke. 

f.  Righta  of  third  peraona. 

"g.  Orantor'a  interest  in,  ond 
rights  respsetinir  the  prop- 
erty. 

TII.  fiinniMirp. 

Soope. 

This  note,  so  far  as  the  subject  of  a  delivery 
to  a  third  person  Is  concerned.  Is  confined  to 
deeds  which  meet  the  requirements  of  Chief 
JuBtlce  Shaw's  definition  of  a  deed  presently 
<Fo«tet  V.  Man^td,  3  Met.  412,  87  Am.  Dec 
154)  4.  t.,  a  deed  delivered  to  a  third  person  to 
await  the  happening  of  tame  contingency,  and 
not  the  performance  of  a  condition,  before  Its 
delivery  to  the  grantee.  Instrumrats  which 
come  within  bis  definition  of  an  eaerow,  i.  e., 
when  the  fiitnre  delivery  li  to  depend  upon  the 
payment  of  mon^  w  the  performance  at  aoma 
other  condition,  are  excluded.  In  some  cases, 
however,  bistmments  which  come  within  the 
above  definition  of  a  deed  presently  are  treated 
by  the  eourta  as  e»crowa.  Such  cases  are,  of 
course,  included. 

I.  Delivortf  to  peraon  previously  authortged  or 
deaignated  by  grantee. 

It  Is  obvious  that  a  delivery  of  a  deed  to  a 
third  person,  previously  authorised  by  the 
grantee  to  receive  It,  Is  equivalent  to  a  delivery 
to  the  grantee  himself,  and  It  la  so  held  In  Skin- 
ner V.  Baker,  79  III.  496;  Fletcher  v.  Shepherd, 
174  III.  262,  61  N.  B.  212;  Young  v.  Stearns,  3 

III.  App.  498 ;  Miller  v.  Irish  Catholic  Colonisa- 
tion Asso.  86  Minn.  367,  81  N.  W.  21B  ;  Sowards 
V.  Moss.  58  Neb.  119  78  N.  W.  873 ;  Bond  v. 
Wilson  (N.  C.)  40  B.  B.  179 ;  Pe^  v.  Bees.  T 
Utah,  467.  18  L.  B.  A.  714,  ST  Fac.  681. 

A  deed  may  be  delivered  to  a  third  person  as 
the  servant  or  bailee  ot  the  grantee  and  such 
delivery  will  be  valid.  Bonverby*  v.  Arden,  1 
Johns.  Oh.  240. 

Q?he  delivery  of  a  deed  to  one  of  the  o&een  of 
a  corporation  U  a  dellveir  to  the  eorpointioa 
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od,  would  place  it  on  the  same  basis  as  a 
forged  deed. 

Hadloch  T.  Badlook,  22  HI.  388. 

The  act  of  recOTding  a  deed  cannot 
amount  to  a  delivery  wfien  there  does  not 
appear  to  be  an  aeseat  to,  or  knowledge  of 
■Uie  grantor  of,  its  delivery,  which  oould  not 
be  in  this  case  by  the  aoU  of  the  housekee{>- 
«r  after  the  death  of  the  grantor. 

Doe  ete  dem.  Herbert  v,  Herbert,  Breeae 
(HI.)  278;  Wiggitia  t.  Luak,  12  lU.  132; 
Wormle^  v.  Wormley,  98  HI.  544. 

To  oon^tute  a  valid  delivery  of  the  deed, 
whatever  method  of  dedivery  is  adopted  by 
the  grantor,  it  must  appear  that  by  his  aots 
or  words,  or  both,  he  intended  to  devest 
hinwelf  of  his  title  and  put  the  deed  beyond 
his  control  or  dominion  forever. 

Walter  v.  Way,  170  III.  105,  48  K.  E.  421; 
Fouta  V.  Bell,  172  111.  345,  50  N.  E.  198; 


HoMca  V.  HaiceB,  177  HI.  415,  53  N.  E.  78; 
Provart  v.  Barria,  150  HI.  40,  36  N.  E. 
058;  SliMon  v.  Anderson,  06  111.  373; 
Hayes  v.  Boijlan,  141  IJl.  400,  30  N.  E.  1041; 
Bw-ee  V.  Hinde,  135  HI.  140,  25  N.  E.  604. 

Messrs.  W.  J.  EntriUm  and  J.  T. 
Kenwovthy  for  appellee. 

Carter,  ddiTcred  the  iqtiiuoii  of  tli* 
couii: 

la  an  action  d  ejectmeoit  brought  by  the 
ajroelluit,  TeUtha  Ifunro,  against  the  ap- 
peUee,  Samuel  M.  Bowles,  in  the  court  be- 
low, to  recover  a  farm  of  320  acres  in  Rock 
Island  county,  there  was  a  verdict  of  not 
guilty,  and  a  judgment  for  defendant,  the 
appellee.  On  iMa,  her  appeal,  the  aj^»d- 
lant  contenda  thait  upon  vtte  evidence  the 
verdict  and  judgmesit  should  have  been  for 
the  plaintiff,  and  that  the  court  eared  in  the 


Itaelf,  and  the  deed,  therefore,  takes  effect  Im- 
medlateiy-  Price  v.  Flttebai«li,  Ft.  W.  *  C.  R. 
Co.  84  IIL  13.  « 

Provided  tbat  It  la  for  tbe  use  and  benefit  of 
tbe  corporation,  and  ivltb  Intent  to  pass  an  ab- 
solute title  or  Intereat.  Sonthem  Life  Ina  &  T. 
Co.  V.  Cole,  4  Fla  359. 

Tbe  delivery  of  a  chattel  mortgage  to  the 
fiffent  of  the  mortgagee  ta  valid  notwithstanding 
that  his  aftent  was  alao  the  attorney  of  tbe 
mortgagor.  Fletcher  v.  Martin,  126  Ind.  55,  25 
N.  E.  S8S ;  Day  v.  SInea  15  Wash.  525,  46  Pac. 
1048. 

A  delivery  of  a  deed  by  tbe  grantor  to  a 
person  whom  tbe  grantee  had  requested  to  ob- 
tain It,  with  directions  to  hand  it  to  the  grantee, 
Is  a  good  delivery,  although  It  was  not  handM 
over  to  tbe  grantee,  and  was  found  among  tbe 
grantor's  papers  after  his  death.  Stinger  r. 
Com.  26  Fa.  422. 

Where  a  deed  Is  signed  and  acknowledged  and 
left  with  the  common  agent  of  tbe  parties  with- 
out any  qualifications  or  Instmctlons  by  the 
grantor,  the  delivery  Is  complete,  and  It  can- 
not be  affected  by  tbe  anbseqaent  Instruction 
by  the  grantor  not  to  deliver  it  until  the  pur- 
chase price  is  paid.  Blight  v.  Bctaenck,  10  Pa. 
285,  61  Am.  Dec.  478. 

The  delivery  by  a  father  of  a  ctmveyance  of  an 
equitable  Interest  to  his  Infant  son,  to  an  at- 
torney whom  be,  as  the  guardian  of  his  son, 
had  «Dployed  to  procure  the  legal  title  to  the 
lands,  constitutes  a  delivery  to  the  son.  Bylng- 
ton  V.  Hoore,  62  Iowa,  470,  17  N.  W.  644. 

The  delivery  of  a  deed,  after  it  had  been 
signed,  sealed,  and  acknowledged,  to  one  engaged 
by  the  grantee  to  pr^are  it  and  to  take  the 
grantor'a  acknowle^cment,  is.  In  the  absence  of 
any  condition  or  restriction,  a  delivery  to  the 
grantee,  since,  under  the  circumstances,  such 
person  Is  to  be  deemed  the  grantee's  agent  for 
the  purposes  of  tbe  delivery.  Swank  v.  Swank, 
S7  Or.  439,  81  Pac.  846. 

The  court.  In  Ward  v.  Smalt,  90  Ky.  198,  13 
S.  W.  1076,  expressed  tbe  opinion  that  the 
person  to  whom  the  deed  was  delivered,  though 
not  expressly  authorized  to  receive  It,  or  to 
act  as  the  grantee's  general  agent,  was  so  far 
the  latter'B  agent  as  to  render  the  delivery  to 
bim  effective  as  a  delivery  to  tlie  grantee,  It  ap. 
peering  that  he  bed  for  many  years,  to  the 
grantor's  knowledge,  attended  to  various  mat- 
ters for  tbe  grantee,  notwithstanding  tbat  he 
testified  that  It  may  have  been  two,  or  even  ten, 
years  before  the  reception  of  tbe  deed,  since 
he  liad  last  attended  to  any  matters  for  the 
grantee,  he  having  also  testified  that  he  would 
not  have  received  the  deed  unless  he  thought  he 
had  authority  to  do  so. 
54     R.  A. 


But  while  tbe  delivery  of  a  deed  of  release  to 
a  known  agent  of  the  releasee  la  In  law,  a  de- 
livery to  tbe  principal,  and  the  deed  will  or- 
dlnarily  be  operative  from  the  time  of  such 
delivery,  there  is  no  such  Identity  between  tbe 
releasee  and  bis  sgent  as  to  preclude  the  lat- 
ter from  becoming  tbe  depositary  of  an  escrow, 
where  the  acc^tance  of  an  ageo^  from  both 
parties  Involves  no  violation  of  dnty  to  either. 
Cincinnati,  W.  ft  Z.  B.  Co.  v.  Iliff,  13  Ohio  St. 
235. 

So,  leaving  a  deed  with  a  depositary  Is  not  ■ 
delivery  to  tbe  grantee  even  it  tbe  depositary 
was  the  tatter's  agent,  where  It  was  not  de- 
livered unconditionally,  but  was  to  remain  sub- 
ject to  tho  dominion  and  control  of  the  grantor. 
Vanstone  v.  Goodwin,  42  Mo.  App.  39. 

And  tbe  delivery  of  a  deed  to  the  grantee's 
agent  to  enable  him  to  determine  whether  or 
not  he  will  accept  It  Is  not  a  valid  delivery, 
where  tbe  agent  decides  to  reject  It.  Ford  v. 
James,  2  Abb.  App.  Dec.  159 ;  Carnes  v.  PlatI, 
T  Abb.  Pr.  N.  S.  42. 

A  delivery  to  a  third  person  pursuant  to  an 
agreement  between  tbe  grantor  and  grantee,  or 
with  tbe  previous  assent  of  the  grantee.  Is 
equlvalwt  to  a  delivery  to  the  latter.  Haesnl 
V.  Blelsch,  146  III.  262,  34  N.  E.  153  (obtler); 
Pewell  V.  Kesaler,  30  Ind.  195 ;  Hatch  v.  Bates, 
54  Me.  1-H9 ;  Shaw  v.  Hayward,  7  Cusb.  170 ; 
Ells  V.  Missouri  P.  II.  Co.  40  Mo.  App.  163 ; 
Dlebl  V.  Fowler,  10  Tex.  Civ.  App.  558,  30  S.  W. 
1086. 

Where  tbe  grantee  saw  tbe  deed  after  it 
was  drawn,  and  the  parties  came  to  ao  under- 
standing that  tbe  same  should  be  executed  and 
left  with  tbe  renter  to  be  recorded,  the  reg- 
ister, pro  hoo  viae,  aiBy  be  coraidered  as  the 
agent  of  the  grantor  to  reCelve  it ;  and  tbe  title 
passes  to  tbe  grantee  as  soon  as  the  deed  is  de- 
livered to  the  register  In  pursuance  of  such 
agreement,  and  Is  not  subject  to  tbe  lien  of  a 
Judgment  recovered  after  that  time.  Cooper  v. 
Jackson,  4  Wis.  537. 

Tbe  act  of  a  chattel  mortgagor  In  leaving  the 
mortgage  with  the  town  cletic  for  transmission 
to  the  mortgagee,  as  well  as  for  registration, 
will  complete  the  delivery  If  done  pursuant  to  a 
previous  agreement  between  the  parties.  Com. 
V.  Cutler,  15S  Maaa  252,  26  N.  B.  855. 

The  mortgagee's  assent  to  the  mortgage  may- 
be Inferred  wbere  it  was  made  In  pursuance  of 
a  previous  agreement  between  the  parties,  was 
drawn  In  the  mortgagee's  connttug-room,  and 
waa,  by  his  direction,  taken  to  the  home  of  tbe 
mortgagors,  wh'ere  it  was  executed  and  acknowl- 
edged before  a  Justice  of  the  peace,  and.  in  tlie 
absence  of  the  mortgagee,  was  banded  to  tbe 
Justice  who  took  the  acknowledgment,  to  be 
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instructions  given  to  the  jury.  The  appel- 
lant ckutned  title  as  the  only  heir  at  lur 
ol  her  father,  Samuel  Bowles,  deoeaaed.  The 
appellee  claimed  title  through  a  warranty 
deed  from  said  Samud  Bowles.  The  evi- 
dence tended  to  prove  that  the  appellee  waa 
the  ill^p>tima>te  son  of  said  Samuel  Bowles, 
who,  aa  it  was  shown,  recognized  appellee 
and  brought  him  up  as  hia  own  s6n.  He 
was  a  man  ot  wealth,  and  it  clearly  ap- 
peared that  it  had  long  been  his  avowed 

SurpOse  to  give  the  farm  to  aj^Uee.  On 
une  29,  18!>3,  he  called  on  his  attorney  at 
Holine,  Illinois,  and  told  him  of  his  pur- 
pose to  make  such  gift,  and  requested  him 
to  prepare  a  deed  to  his  said  son  for  the 
land.  The  attorney  drew  the  deed  as  re- 
queetfd,  the  eonuderation  expressed  being 
naturaJ  love  and  affection  utd  $1.  The 
deed  was  read  to,  approved  and  signed  by, 


Samuel  Bowles,  who  toc^  it  awa^  with  him 
to  a  notary  public,  before  whom  it  was  duly 
acknonrledged.  The  only  qneBti(»  in  the  case 
is  whether  or  not  there  was  any  effective  de- 
livery of  the  deed.  When  the  deed  had  been 
prepared,  and  before  the  grantor  took  it 
from  the  office  of  his  attorney,  the  attorney 
asked  him  if  he  was  going  to  give  it  (the 
deed)  to  his  atm,  to  which  Bowles  replied, 
"Not  during  my  lifetime."  The  attorney 
then  said  to  him,  "Do  you  know  that  if  you 
should  keep  this  deed  in  your  posseseion, 
and  it  should  be  found  among  your  pap«^ 
after  your  death,  it  would  be  wortJiIeasl" 
Bowles  replied  that  he  did  not  know  that. 
His  attorney  then  informed  him  that  such 
wsfi  the  law,  and  advised  him  to  deliver  the 
deed  to  a  third  person,  beyond  his  recall, 
with  instructions  to  such  person  to  deliver 
it,  after  the  grantor's  death,  to  the  grantee. 


carried  b;  bim  to  tbe  registry  of  deeda  Greene 
V.  Conant,  161  Masa  223,  24  N.  E.  44.  It  was 
fcald  that  the  court  mlgbt  properlr  Infer,  In 
tbfl  absence  of  any  objection  tj  the  mortgagee 
afterward,  that  he  Impliedly  antJiorlEed  the 
selection  of  the  justice  to  receive  tbe  convey- 
ance and  carry  It  to  the  registry  of  deeds  for 
him,  and  consented  that  the  delivery  should  be 
made  In  that  way.  In  this  case  It  was  held  that 
tbe  delivery  took  effect  as  of  the  time  of  tbe 
delivery  to  the  justice,  so  as  to  cot  off  an  at- 
tachment between  that  time  and  the  time  the 
mortgage  was  actually  ddlvered  to  tbe  mort* 
gagee. 

II.  Delivery  to  person  not  prevtoutlv  outbor- 
ixed  or  designated  by  grantee;  recording. 

a.  Oeaeral  rtil«  at  to  delivery  to  third  perton. 


1.  In  general. 

It  Is  well  estnbliBhed  that,  under  proper  con- 
ditions to  be  hereafter  dlscuued,  a  valid  de-  ! 
livery  of  a  deed  may  be  made  by  delivering  the 
same  to  a  third  person  for  tbe  grantee,  If  the 
latter  enbsequeiitly  accepts  It,  notwithstanding 
that  he  has  not  previously  authorized  or  deslg- 
nated  the  third  person  to  receive  It.  The  clr- 
comstances  under  which  sncb  delivery  may  be 
aphetd,  tbe  manner  In  which,  and  tbe  time 
when,  the  deed  takes  effect,  and  the  respective 
rights  of  the  parties  and  third  persons,  are 
dlscossed  In  snbseqaent  subdivisions  of  this 
note.  Host  of  the  cases  cited  In  such  enbdl- 
vlslons,  either  expressly  or  by  Implication,  rec- 
ognise tbe  truth  of  tbe  foregoing  proposition. 
In  tbe  rpRtrleted  and  qoallfled  tOrm  in  which 
it  is  here  stated.  The  following  cases  Illus- 
trate some  of  the  forms  In  which  tbe  proposi- 
tion has  been  stated  and  some  of  ths  applica- 
tions that  have  been  made  of  It. 

In  oidn  to  constitute  a  valid  delivery  ot  a 
deed,  It  is  not  necessary  that  it  should  have 
been  delivered  personalty  to  the  grantee ;  It 
will  be  sufficient  if  delivered  to  some  third 
person  tor  the  use  of  tbe  grantee,  althongb  the 
latter  was  not  present  at  tbe  time,  had  no 
knowledi^  ot  the  existence  of  tbe  deed,  and 
never  gave  any  authority  to  tbe  person  re- 
ceiving it  to  act  In  his  behalf.  Woodward  t. 
Camp,  22  Conn,  46T. 

Delivery  may  be  made  to  a  stranger  for  and 
In  l>eha]f,  and  to  tbe  cse  of,  him  to  whom  it  Is 
made,  without  aathorlty,  under  certain  cl ream- 
stances.  Hulick  V.  Scovil,  9  111.  1&9;  Fisher 
V.  Hall,  41  N.  Y.  416 ;  Chess  v.  Chess,  1  Penr. 
&  W.  32,  21  Am.  Dec.  860. 

Delivery  of  a  deed,  executed  In  bebalt  of  an 
M  L.  R.  A. 


Infant  for  the  contideratlon  of  love  and  afleco 
tlon,  to  a  witness  of  tbe  deed,  for  the  benefit 
of  the  Infant,  Is  delivery  to  the  infant.  Parker 
V.  Salmona  101  Oa  160,  28  S.  B.  681.  In 
this  case  the  delivery  was  to  tbe  Infant's  father. 

If  a  deed  U  delivered  to  a  stranger  who  bae 
no  authority  to  receive  It,  the  grantee  may 
ratify  the  act  of  tbe  stranger,  and  the  delivery 
will  be  good,  even  In  cases  wbere  the  deed  Is 
made  without  the  grantee's  knowledge.  Mor- 
ria<Mi  V.  Kelly,  22  111.  626.  74  Am.  Dec.  169; 
Cook  V.  l^trlck,  18S  III.  490,  11  L.  R.  A.  578. 
26  H.  B,  enS;  Haenni  v.  Blelscb,  146  111.  262, 
34  N.  E.  153  ;  Thatcher  v.  St.  Andrew's  Church, 
37  Mich.  264. 

Where  n  grantor  places  a  deed  In  the  hands 
of  a  third  person  for  tbe  benefit  of  the  grantee, 
and  writes  the  latter  that  be  has  done  so,  there 
is  a  BUfflcient  delivery.  Rswson  v.  Fox,  65 
111.  200. 

Ill  Uenrlchscn  v.  llodgen,  67  III.  ITO,  where 
the  deed  was  relied  upon  by  tbe  grantee  as  color 
of  title  to  support  his  claim  of  adverse  posses- 
1  Bioo,  tbe  court  held  that  there  was  a  sufficient 
delivery,  it  sppeariiv  that  tbe  deed,  with  tbe 
assent  of  tbe  grantor,  was  left  in  the  bands  of 
a  third  person  for  tbe  grantee. 

The  delivery  of  a  deed  to  one  person  for  the 
benefit  of  another  Is  good.  Nye  v.  Lowry,  82 
Ind.  316 ;  Frank  t.  Ueiner,  117  N.  C.  78.  28 
a.  E.  42. 

A  delivery  of  a  deed  to  a  third  person  for 
the  benefit  of  tbe  grantee  Is  Just  as  much  a 
delivery  ns  if  made  to  the  grantee  or  party  bim- 
Bc-lf,  unless  some  other  intent  Is  evinced.  Hos- 
ley  V.  Uolmea,  27  Mich.  416. 

An  agreement  to  procure  a  conveyance  and 
release  of  a  dower  right  within  six  months  Is 
suOclontly  performed  to  support  an  action  for 
the  consideration  where  a  deed  conveying  sucb 
right  to  tbe  other  imrty  Is  executed  and  de- 
livered to  a  stranger,  with  or  without  previous 
authority,  if  the  grantee  within  the  six  montfas 
directs  tbe  latter  to  retain  tbe  deed  for  bIm. 
Turner  v.  Wbldden,  22  He.  121. 

A  deed  left  witb  a  third  person  uncondition- 
ally to  be  delivered  to  the  grantee  Is  sufflclent- 
ly  delivered  If  subsequently  received  by  the 
grantee  under  circumstances  Indicating  accept- 
ance. Campbell  T.  Kubn,  45  lUcb.  B13,  40 
Am.  Rep.  479,  8  N.  E.  523. 

Ad  unconditional  delivery  to  a  third  i>er8on 
will  be  good  If  assented  to  by  the  grantee  either 
before  or  after  tbe  grantor's  death,  Allen  v. 
DeOroodt,  108  Mo.  442,  16  S.  W.  494,  1049. 

A  delivery  of  a  deed  may  be  made  either  to 
the  grantee  or  to  a  third  person,  without  any 
(pedal  authority,  for  the  use  of  the  grantee. 
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We  are  saUsfted  tttat  he  undertook  to  carry 
out  the  inati-UfstiMia  of  his  attorney-,  and,  as 
found  by  the  jury,  intended  to  make,  and 
did  make,  an  effectual  delivery  of  the  deed 
as  an  escrow.  He  was  living  alone^  except 
that  he  had  a  houscdceeper.  On  the  same 
day  thait  tJie  deed  was  drawn  aikl  executed, 
he  returned  home,  and  told  hia  housekeeper, 
MisB  Wibherspoon,  of  his  attorney's  instrue- 
tione  for  him  to  make  a  delivery  of  the  deed. 
She  testified,  in  substance:  "He  said  he 
would  give  the  deed  to  me  to  keep,  and  at 
his  deuitb  that  I  should  give  it  to  Sam  [the 
appellee],  and  I  told  him  I  would.  He  then 
banded  me  the  deed,  and  I  took  it.  It  was 
in  an  envelope,  with  Sam'a  name  on  the  back 
of  the  envelope.  I  asked  him  what  I  could 
do  with  itf  and  he  told  me  I  could  ke^  it 
in  his  trunk,  and  he  handed  me  the  key. 
The  trunk  was  locked.   I  went  into  his 


Terplank  v.  Sterr^,  12  Johns.  &86,  7  Am.  Dec. 
848. 

The  dellverj  of  a  deed  to  a  third  person  for 
the  benefit  of  the  grantee  Is  valid  If  afterwards 
assented  to  by  the  grantee.  Harsh  v.  Aostin, 
1  Allen,  23S. 

That  the  delivery  of  a  deed  Is  to  another  than 
the  grantee  does  not  nccessarllr  Invalidate  It; 
bnt  delivery  may  be  made  to  a  stratwer  for  the 
grantee's  ase.  Ueeks  v.  BtlUwell,  &4  Ohio  bt 
641,  44  N.  E.  267. 

It  Is  not  oecessary  to  the  validity  of  a  deed 
that  the  delivery  should  be  made  to  the  grantee 
himself.  It  may  be  delivered  to  a  stranger  in 
hlfi  behalf  and  for  his  use,  even  without  his 
precedent  authority.  Eyrlck  v.  Hetrick,  13  Fn.. 
488. 

Where  tenants  In  common  execute  a  deed  of 
land  which  has  been  fully  paid  lor  by  the  pur- 
chaser, the  delivery  ot  the  deed  after  the  death 
of  one  of  the  tenants  In  common,  by  the  other, 
or  by  some  third  person  in  whose  bands  It  has 
been  placed  for  that  purpose,  Is  a  good  and 
lawful  delivery.    Bolt's  Appeal,  98  Pa.  257. 

A  delivery  snfficlent  to  transfer  the  title  to 
the  grantee  is  shown  where  one,  In  snticipatlon 
of  marriage,  executed  a  deed  to  his  Intended 
wife,  and  delivered  It  for  her  to  a  tblrd  person, 
who,  the  same  day,  delivered  It  to  her.  Turner 
V.  Warren,  160  Pa.  836,  28  Atl.  781. 

Tbe  rule  has  been  applied  in  the  following 
cases  where  the  actual  delivery  was  to  tbe  per- 
son to  be  baieflted  by  the  deed,  though  another 
was  named  as  grantee; 

In  Kichardaon  v.  Clow,  8  111.  App.  91,  a  re- 
lease of  Iwd,  running  to  the  mortgagor,  was 
delivered  to  one  who  had  purchased  the  land 
from  the  latter.  Tbe  court  held  that  the  re- 
lease could  be  snstalned  upon  either  one  of 
two  grounds,  (1)  that  there  was.  In  legal  ef- 
fect, a  delivery  to  the  mortgagor;  (2)  that  a 
delivery  to  tbe  owner  of  the  land  was  suffl- 
clent,  she  being  the  party  to  be  benefited  by  the 
ivlease. 

A  delivery  of  a  deed  to  the  real  beneficiary, 
or  the  person  to  whose  benefit  it  will  Inure,  Is 
good  without  any  delivery  to  the  person  named 
as  grantee  In  tbe  deed ;  therefore,  when  a  deed 
to  one  person  will  Inure  to  the  benefit  of  sn- 
other  by  reason  of  covenants  of  title  in  a  deed 
from  the  former  to  the  latter,  a  delivery  to  the 
latter  of  a  cnratlve  deed  running  to  the  former 
will  be  good  without  any  delivery  to  the  lat- 
ter. Holcombe  T.  Blcharda,  88  Minn.  88,  85 
N.  W.  714. 

A  sofllclent  delivery  of  a  deed  executed  to 
one  person  for  the  beneAt  of  another  is  made 
by  delivery  to  the  latter,  followed  by  the  for- 
mer's acquiescence  In  tbe  use  of  bis  name  by 
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room,  and  put  the  deed  in  the  ri^bhand 
corner  of  tbe  trunk,  with  a  sewing-machina 
receipt  which  I  had  there.  The  trunk  wM 
the  safest  place  in  Uie  house."  A  few 
monUis  after  Mie  deed  was  made,  Samuel 
Bowles  fdl  unconscious  while  walking  up 
the  steps  of  his  residence,  and  expired  al- 
most immediately  after  having  been  ta^eo 
to  his  room.  After  he  was  dead.  Miss  With- 
cTspoon,  in  whoee  hands  the  deed  had  been 
placed  by  Mr.  Bowles,  took  from  hi%  vest 
pocket  ithe  ke^  to  his  trunk,  and  then  un- 
locked the  trunk,  and  took  therefrom  the 
deed  in  questaon,  and  shortly  thereafter  de- 
livered it  to  Samuel  M.  Bowles,  the  grantee, 
who  filed  it  for  record.  She  testified  that 
the  deed  was  in  the  envelofie^  in  the  same 
I^ace  in  contet  of  the  trunk,  with  her 
machine  receipt,  where  she  had  placed  it 

subsequently  executing  a  deed  to  the  latter. 
Kyte  V.  Kfte,  8  Kulp,  1. 

And  the  rule  has  been  «pplled  where  the 
third  person  has  purchased  the  propMty  but 
procured  the  deed  to  be  made  out  to  another 
and  delivered  to  himself ;  thus : 

There  is  a  sufficient  delivery  of  a  deed  to  the 
grantees  where  it  Is  given  by  the  grantors  to 
a  third  person,  who  buys  and  pays  for  the 
property  and  retains  the  deed  In  his  possession 
until  his  death,  when  It  Is  recorded  by  the 
grantees,  who  take  possession  of  tbe  property. 
Cook  V.  Patrick,  185  lU.  499,  U  L.  B.  A.  573, 
26  N.  K.  668. 

Where  a  husband  purchases  land  and  directs 
a  deed  absolute  In  form  to  be  made  to  bis  wife, 
and  tbe  grantor,  with  the  Intention  of  passing 
the  title,  makes  the  deed  as  directed  and  de- 
livers it  to  an  agent  dealgnated  by  the  bos- 
band,  It  la  a  prima  fade  delivery  to  tbe  wITe, 
and  the  foct  that  the  deed  was  afterward  found 
In  poBsessItm  of  the  husband  does  not,  consid- 
ering tbe  relation  of  the  husband  and  wife,  re- 
but the  presumption  of  delivery  to  her.  Bum- 
sey  V.  Otis,  188  Mo.  85,  84  S.  W.  551. 

Where  a  father,  without  any  request  from  his 
daughter,  or  any  Intimation  to  her  of  his  In- 
tention, purchases  a  house  and  lot  and  pro- 
cures the  deed  to  be  made  to  her,  and  receives 
the  deed  from  the  grantor,  and  snbseQaently 
Informs  her  of  what  has  been  done,  and  she 
assents  thereto,  the  title  vests  In  her.  Shrader 
V.  Bonker,  65  Barb.  616. 

Where  s  purchaser  of  land  procures  the  deed 
to  he  made  out  to  a  third  person,  but  has  It 
delivered  to  himself,  and  the  grantee  ratlHes 
such  acts  as  soon  as  be  learns  of  the  deed,  the 
legal  title  will  be  deemed  to  have  passed  to 
blm  as  between  him  and  the  widow  end  heirs 
of  the  third  person,  whatever  may  be  the  eqolt* 
able  rlgbts  of  ttie  parties  in  the  premises.  He- 
Pherson  v.  Featherstone,  37  Wia  632. 

But  where  the  equitable  owner  of  property 
procures  the  holder  of  the  legal  title  to  make 
a  deed  to  his  (the  equitable  owner's)  wife,  and 
to  deliver  It  to  blm.  It  is  optional  with  him 
whether  effect  shall  t>e  given  to  It  by  delivering 
It  to  his  wife  or  not,  and  he  may.  If  he  choose, 
BufTer  the  legal  title  to  remain  In  the  grantor. 
Newell  V.  Cochran,  41  Minn.  374,  43  N.  W.  84. 

Bo,  also,  a  delivery  to  one  of  the  grantees,  or 
persons  Interested  In  a  deed,  bas  been  upheld 
as  a  delivery  to  the  others ;  thus : 

A  deed  conveying  property  in  trust  for  the 
life  of  a  person  named,  witb  remainder  to  hfs 
children,  may  be  snfllclently  delivered  to  the 
remaindermen  by  a  ddlveir  to  tbe  life  ouM 
qu9  tnut.    Byrlck  v.  Hetrick,  18  Pa.  488. 

A  dtflvery  to  a  wife  of  a  deed  conveying 
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when  it  was  put  into  her  luuds  for  deIiTea7 

to  appellee. 

The  evidence  i^ws  beyond  all  doubt  tliat 
from  what  the  grantor  did  and  eaid  he  in- 
tcoded  to  make  an  effectual  d^very  of  the 
deed.  In  Batcea  y.  Howes,  177  HI.  409,  63 
N.  £.  78,  we  r^teratod  what  had  been  said, 
in  substance,  in  many  jH^ious  cases,  that 
"no  special  form  or  cearemony  is  necesBary  to 
constitute  a  sufficient  delivery.  It  may  be 
by  acta  or  wwds,  or  both,  but  someUiing 
must  be  aaid  or  done  ahoiwing  an  intention 
tiiat  the  deed  diall  become  operait&Te  to  pa« 
the  title,  and  that  tho  nraotor  loeee  all 
right  of  ctmtrol  over  it  The  delivery  need 
not  necessarily  be  made  to  the  grantee,  but 
may  be  made  to  another  in  his  behalf  and 
for  his  use;  but  It  is  Indispensable  that  t^e 
grantor  shall  part  witb  oootrol  over  the 
deed,  and  shall  not  retain  a  right  to  reclaim 
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it."  Hayes  v.  Bof/lan,  141  HI.  400,  30  N.  E. 
1041;  Provart  v.  Harris.  150  111.  40,  36  N. 
TH.  968;  Wilson  T.  Wilson,  158  HI.  667,  4t 
N.  E.  1007;  ShulU  y.  Shulta,  169  lU.  664, 
43  N.  E.  800.  It  is  contended  in  the  case- 
at  bar  that  the  graotor,  Samuel  Bowles,  re- 
tained  oontirol  of  the  deed,  because,  after  he* 
dedivarcd  it  to  Miss  WitiLerspoon,  she  put- 
it  in  hia  trunk,  4x>  which  he  carried  the  key, 
and  that  he  virtually  retained  possession  of 
the  deed  until  hia  death.  The  argument  i» 
that  wiiat  was  d<«e  after  the  eKecuUtm  and 
aoknowledgmeait  of  the  deed  wu*  all  one 
transaction,  the  effect  oS  whicb  waa  t^at  the 
grantor  retained  full  control  of  the  deed, 
with  it^e  right  and  power  to  recall  or  re- 
claim it  at  ajiy  time,  according  to  his  pleas* 
ure.  So  far  as  iiie  question  of  fact  is  con- 
cernedi  the  jury  oJid  the  court  bdow  have 
found  againat  this  contention,  and  we  think 


property  to  her  for  life,  with  remaloder  to  her 
cbUdren,  or  tn  case  abe  die*  witbout  children 
to  ber  bofiband.  Is  a  aoncient  deliveir  as  to 
the  hnaband  and  children  also.  Lambert  t.  He- 
Clare,  12  Tex,  ClT.  App.  577,  84  S.  W.  973. 

A  deliver;  of  a  deed,  creating  a  life  estate 
and  a  remainder,  to  the  remainderman,  Is  a 
snfDclent  delivery  to  the  life  tuaot  so  tar.  as 
dellTery  depends  upon  the  acts  of  the  grantor, 
and  the  fact  that  the  life  tenant  Is  clelmlog 
title  under  the  deed  satBclentty  Indicates  an 
acceptance  of  it  on  his  put.  Stoat  r.  Donning, 
72  Ind.  848. 

A  mortgage  purporting  to  have  been  given 
to  three  grantees,  for  three  several  same,  was 
delivered  to  one  of  them  by  the  mortgagor,  with 
words  to  the  effect  that  he  delivered  it  for  her 
Die  only.  The  court  decided  that  the  delivery 
Innred  to  the  benefit  of  all,  saying:  "The  ln< 
itrument  pnrports  to  be  a  conveyance  of  the 
whole  property  described  to  the  three  grantees 
and  their  assigns  on  one  contideratton  moving 
from  them  all,  bnt  paid  tn  different  propor- 
tions. .  .  .  Soch  a  conveyance  vested  In 
them  an  interest  In  the  goods,  and  whether  this 
Interest  Is  technically  a  joint  interest  or  an 
Interest  In  common  la  wholly  Immaterial.  It 
Inures  to  tbelr  common  benefit.  ,  .  .  This 
being  the  character  of  the  Inatnunent  signed 
and  sealed  by  the  plaintiff,  the  coort  are  of  the 
opinion  that  by  the  delivery  of  It  to  one  of  the 
grantees,  to  Inure  as  hii  deed  to  such  grantee, 
It  thereby  became  tbe  deed  of  the  grantor  for 
all  the  purposes  expressed  in  It ;  and  that  it 
was  not  competent  for  tbe  grantor  to  restrain 
tbe  operation  of  it,  as  bis  deed,  by  the  use 
of  words,  so  as  to  give  It  effect  as  his  deed  to 
one  of  the  grantees  and  prevent  It  from  hav- 
ing that  effect  as  to  tbe  others."  Hnbby  T. 
Habby,  S  Cush.  616,  52  Am.  Dec.  742. 

Delivery  of  a  deed  to  one  of  two  Joint  grantees 
Is  ft  delivery  to  both.  Esbleman  v.  Henrietta 
Vineyard  Co.  102  Cal.  199,  86  Pac  579. 

When  a  deed  Is  delivered  to  a  grantee  who 
!b  named  la  the  deed  jointly  wltb  another 
grantee,  both  made  by  the  Instmment  tenants 
In  common.  In  the  absence  of  facts  tending  to 
show  differently,  sach  dellv^  will  be  regarded 
as  a  delivery  to  both.  Minor  r.  Powers  (Tex. 
Cfv.  App.)  24  S.  W.  710,  Affirmed  In  87  Tex.  88. 
26  B.  W.  1071. 

Where  a  father  executed  a  deed  to  his  two 
sons  and  handed  the  same  to  one  ot  them,  tell- 
ing the  latter  that  It  was  for  him  and  hia 
brother,  there  was  a  good  delivery  to  both. 
Benson  v.  Hall,  ISO  111.  60.  $6  N.  E.  047. 

But  if  one  makes  a  deed  to  two  persons,  and 
delivers  it  to  one  of  them  only,  and  says  noth- 
ing with  reference  to  the  other  at  the  time  of 
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the  delivery,  the  deed  Is  void  as  to  the  latter. 
Hannah  t.  Swsimer,  8  Watts,'  9,  84  Am.  Dec. 
442. 

And  If  a  deed  to  two  grantees  Is  delivered  to 
one  of  tbem  without  the  knowledge  of  the  other, 
and  the  latter,  upon  learning  of  it,  dissents 
therefrom,  the  deed  la  void  as  to  him,  and  he 
cannot  thereafter  maintain  ejectment.  Baxter 
V.  Baxter,  44  N.  a  (Bnsbee  L.)  341. 

2.  Whett  not  to  he  delivered  to  grantee  untu 
after  prantor'e  death. 

Postponing  for  tbe  present  the  dlscasslon  of 
tbe  conditions  necessary  to  such  a  delivery.  It 
may  be  entd  to  be  established  by  the  overwhelm- 
ing weight  of  authority  that.  In  the  absence  of 
rights  of  third  persons  superior  to  those  of  the 
grantor  (as  to  ^ach  rights,  see  II.  f,  infra), 
the  fact  that  the  third  person  Is  directed  not 
to  deliver  tbe  deed  to  the  grantee  antll  after 
the  grantor's  death  does  not  defeat  the  de-- 
llvery.  Doe  em  dem.  Onest  T.  Beeson,  2  Hoast. 
(Del.)  246:  Dinwiddle  t.  Smith.  141  Ind.  818. 

40  N.  E.  74S :  8toot  V.  Bayl,  146  Ind.  879,  45 
N.  E.  CIS:  Hatch  V.  Hatch,  9  Mass.  807,  6 
Am.  Dec.  67 ;  Latham  v.  Udell.  88  Mich.  288 ; 
Thatcher  T.  St."  Andrew's  Cbareb,  87  Mich. 
264  ;  Howard  t.  Patrick.  88  Mich.  805  ;  Jenkln- 
son  V.  Brooks,  119  Mich.  108.  77  N.  W.  640; 
Brown  v.  Stataon,  100  Mich.  S74,  50  N.  W.  238 ; 
Williams  V.  Latham,  118  Mo.  16S,  20  8.  W.  99; 
DIefendorf  v.  Dlefendorf,  182  N.  T.  100,  SO  N. 
B.  375 ;  Amegaard  t.  Amegaard,  7  N.  D.  475, 

41  L.  B.  A.  268,  76  N.  W.  707;  Studebaker 
Bros.  Mfg.  Co.  T.  Hunt  (Tex.  Civ.  App.J  88  B. 
W.  1184. 

There  Is  a  good  delivery  where  the  grantor 
gives  the  deeds  to  a  tbird  person  with  directions 
to  band  tbem  after  his  death  to  tbe  peimns 
to  whom  they  were  made,  or  have  such  of  them 
as  were  to  minors  recorded.  Stephens  v.  Hnsa, 
64  Pa.  26. 

In  Jones  T.  Jones,  6  Conn.  Ill,  IS  Am.  Dec. 
85,  a  parent,  In  consideration  of  natural  af- 
fection, executed  deeds  of  part  of  his  estate  to 
bis  children,  bnt  retained  the  deeds  In  bis  cus- 
tody giving  directions  to  his  wife  to  lodge  them, 
after  bis  death,  with  the  town  clerk  for  record, 
which  was  accordingly  done.  Tbe  court  hold 
that,  as  the  deeds  were  never  delivered,  the  put- 
ting them  Into  the  custody  of  the  town  clerk 
for  record  must  be  laid  out  of  the  question. 
It  was  said,  however,  that  the  case  would  have 
been  different  If  tbe  deeds  had  been  delivered 
to  the  wife  before  the  grantor's  decease;  for  in 
that  event  tbe  delivery  of  tbem  to  the  use  of 
the  grantees  to  take  effect  oo  the  death  of  the 
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their  flading  is  Buatainecl  by  the  evidence. 
The  evidence  shows  Uiat  he  neves-  did  at- 
tempt to  recall  or  redaim  the  deed,  or  to 
«xercise  any  e<»iitroI  over  it  whaitevo',  ex- 
'Cept  that  he  permitted  its  cosbodian  to  keep 
it  in  his  locked  trunlc,  with  a  paper  belong- 
ing to  her  which  she  kept  in  the  same  place. 
His  intention  to  carry  out  the  instruotions 
of  his  attorney,  and  to  make  an  edTeetive  de- 
livery beyond  his  right  of  recall,  is  clear. 
Ha<d  Miss  W'itherBpoon  placed  and  kept  the 
deed  in  a  trunk  or  other  place  of  deposit  bo- 
longing  to  her,  no  question  as  to  the  delivery 
could  nave  arisen.  The  question,  then,  is. 
Does  the  mere  fact  that  she  put  the  deed  in 
his  trunk,  to  whi<^  he  carried  Idie  key,  im- 
mediatdy  upon  its  delivery  to  her,  necessari- 
ly reiwier  such  delivery,  or  alleged  delivery, 
inclTectual  T  We  think  not.  Such  a  fact,  in 
connection  with  others,  might  oast  susfHoion 
upon  tlie  intention  of  t^e  grantor,  and  give 


rise  to  the  conciIu8!(»t  that  the  afatenped  de- 
livery was  only  colorable,  aod  that  he  iii 
no  intention  ot  parting  witii  tka  coDtnl  ol 
the  deed;  but  ui  the  case  oi  bar  there  vaa 
no  evidence  whatever  that  ha  did  not  inlend 
in  good  faith  to  make  a  oom plate  and  finsl 
ddivery  of  the  deed  as  an  eaonnr,  bat,  u 
before  said,  the  evidence  waa  that  he  did  m 
intend.  So  far  as  he  was  emoemed,  the 
act  of  delivery  was  complete  and  no  a»di- 
tions  were  attached  to  it,  except  thst  tbi 
person  to  wfaom  it  was  so  ddiveFed  sbod^ 
at  his  death,  deliver  it  to  the  grantecL  TUt 
conditi<Hi  was  fulfilled,  and  we  camtot  nj, 
OM  a  matter  of  law,  that  because  the  costo- 
dian  put  and  kept  the  deed  in  a  reoeptade 
belonging  to  him,  where  he  could,  by  the  ex- 
ercise of  mere  phywoal  power,  regain  Ute 
actual  poeseesion  of  the  iastmmoit  u 
against  such  custodian,  he  did  not  put 
with  all    dominion  and   ccntrol  orer  tU 


grantor  would,  bf  legal  operation,  have  been  a 
delivery  to  the  grantees  themselves. 
That  the  person  to  whom  a  deed  was  drilvered 

by  the  grantor  with  Instractlons  to  hold  It  until 
tbe  death  ot  the  grantor  and  then  deliver  It 
to  the  grantee  violated  bis  trust,  and  gave  the 
deed  to  the  grantee  before  the  grantor's  death, 
does  not  deCeat  the  delivery.  Wallace  v.  Har- 
ris, 32  Uich.  S80. 

The  cases  Just  cited  represent  bat  a  small 
part  of  those  that  snwort  the  proposition  here- 
totore  stated  with  reference  to  the  delivery  of 
a  deed  to  a  third  person  to  await  the  grantor's 
death.  Most  ot  the  cases,  however.  In  which 
the  question  ii  Involved,  treat  the  general  prop- 
osition as  beyond  dispute,  and  occupy  them- 
selves with  the  question  as  to  the  circnmstancea 
under  which  such  delivery  may  be  made,  the 
manner  In  wblcb,  or  the  tlmtf  when,  the  deed 
takes  effect,  or  the  respective  right*  oC  the  par- 
ties and  third  perstms.  and  for  that  reason  are 
more  appropriately  cited  In  the  following  subdi- 
visions. 

The  following  eases  seem  to  take  tb«  view 
that  the  direction  to  tbs  third  person  not  to 
driver  the  deed  to  the  grantee  until  after  tbs 
grantor's  death  Is  necesssriljb  fatal  to  the  de- 
livery. 

In  Doe  e»  iem.  Lloyd  v.  Bennett,  8  Car.  ft 
P.  124,  one  made  a  deed  of  gift  to  his  danghter, 
signed  and  sealed  It  In  tbs  presence  of  the  at- 
testing witnesses,  and  said :  "I  deliver  this 
as  my  last  art  snd  deed."  Afterwards,  on  the 
suggestion  that  the  grantee  might  otherwise 
talte  bis  property  from  him  In  his  lifetime,  be 
requested  a  third  person  to  keep  the  deed  snd 
not  deliver  It  to  the  grantee  until  after  bis 
death.  It  was  held  that  the  delivery  was  com- 
pleted by  the  declaration  of  the  grantor.  Cole- 
ridge, J.,  said,  however,  that  be  doubted  wheth- 
er, [f  the  instrument  hsd  hem  dellv««d  on  the 
condition  that  the  grantee  should  not  have  It 
till  the  grantor's  death.  It  could  operate  as  sn 
escrow. 

Wellborn  v.  Weaver,  IT  Ga.  267,  68  Am.  Dec. 
235,  held  that  the  delivery  of  a  writing  as  a 
deed  to  a  third  person,  as  the  ag«it  of  the 
grantor,  to  hold  during  the  life  of  the  grantor 
and  to  be  delivered  at  his  death  to  the  grantees, 
does  not  operate  as  the  deed  of  the  grantor 
presently,  or  as  an  escrow,  and  a  delivery  by 
the  third  person  to  the  grantee,  after  the  grant- 
or's death.  Is  invalid.  The  court.  In  the  opin- 
ion, seems  to  disapprove  of  the  entire  doctrine 
that  an  effectual  ddlvery  to  the  grantee  may  be 
made  by  a  delivery  to  a  third  person  with  In- 
structions to  deliver  It  to  the  grsntee  aftu 
the  grantor's  death,  and  dlsapproTSS  <^  Wheel- 
£4  L.  R.  A. 


wrlght  V.  Wheelwright,  2  Mass.  447,  I  An. 
Dec,  06,  and  the  cases  followbig  that  cw. 
It  Is  stated,  however.  In  the  atataneot  of  fKti 
preceding  the  opinion,  that  the  grantor  dellTend 
the  deed  to  the  third  person  (a  subKrifcb); 
witness)  as  bis  agent ;  and  the  (pinion  repMlcd' 
ly  states  that  the  deed  was  snbjeiet  to  the  gaat- 
or's  control.  If  1^  this  statemott  Is  nesnt  that 
the  grantor  In  the  partlcnlar  case,  by  ronsil- 
tatlng  the  third  person  as  his  agent,  reutned 
control  over  the  deed,  the  case  would,  bj  ike 
very  terms  In  which  the  doctrine  bai  bns 
stated,  be  excladed  from  It.  It  msy  be,  bov- 
•ver,  the  court  meant  tbat  the  third  penos, 
under  such  drcumatsnce.  Is  to  be  deemed  tbt 
agent  of  the  grantor  without  any  q>eciat  tgttt 
ment  ot  understanding  to  tbat  effect. 

Oiimore  v.  Wbltealdes,  Dnd.  Eq.  14,  31  Ad. 
Dec.  EMS,  Is  to  the  same  effect  as  the  last  cue. 
The  court  said  that,  although  a  delivery  to  «■ 
person  for  another  may  be  good,  thst  on  bt 
the  case  tmly  where  there  Is  an  unoosdlttMiI 
delivery,  or  where  It  Is  upon  a  condition  om 
wblcb  the  grantor  can  bave  no  further  eoslrri ; 
but  In  this  ease  It  Is  not  pretended  bat  tbat  tb» 
grantor  might  at  any  time  have  resnsied  tbt 
paper  and  resumed  the  gift.  This  ststeiseit 
does  not  seem  to  have  been  made  In  view  of  an; 
understan^ng  or  agreement  that  the  gruts: 
might  recall  the  deed,  but  apparently  beaoK 
:  the  court  took  the  view  that,  as  the  deed  >ii 
not  to  be  delivered  to  the  grantee  or  donee  ontl! 
after  the  grantM^s  death.  It  wss  aecaitrUr 
within  his  control.  This  case,  therefore,  tmH 
to  be  opposed  to  the  general  doctrine. 

Baker  v.  Haskell,  47  N.  H.  479,  OS  Am.  Dec 
455,  seems  to  practically  deny  that  a  delim? 
of  a  deed  to  a  tUrd  persm  to  bs  delivered  n 
the  grantee  after  the  grantor's  death  star  It 
upheld  as  a  delivery  to  the  grantee  wbeie  tit 
Intter  knew  nothing  about  the  deed  until  eft^ 
the  grantor's  death.  The  opinion  first  KiH* 
that  it  must  be  regarded  as  the  establbbed 
doctrine  of  the  state  tbat  pladog  a  deed  in  tbt 
hands  of  a  third  person  is  not  a  good  ddlTHT' 
unless  the  grantor  parts  with  his  d<«ilB)i»  oT^r 
the  deed,  and  tbat  If  he  continues  Ull  hli  dtttk 
to  have  the  right  to  recall  the  deed  from  ibe  de- 
positary, there  Is  no  delivery,  althootA  (o^t 
right  was  never  exercised.  It  th«»  appsietitly 
takes  the  position  that  until  there  Is  si»e  pni- 
Ity  between  the  depositary  and  the  gnatee,  tbt 
deed  Is  necessarily  within  the  control  <A 
grsntor,  notwithstanding  that  he  may  bare  o^ 
iginaliy  intended  to  part  with  all  dunlntoa  ow 
It.  The  court  waj%  the  giuntor  has  a  rl^t  t* 
change  hia  mind  and  recall  ths  dasi  st  air 
time  b^oie  the  dtpgritar  has  entered  late 
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deed.  Onca  ported  with,  It  was  ^one  tor- 
wer,  and  he  could  not  thereafter  rightfully 
or  etfectually  reassnme  a  ocmtrol  which  he 
bad  pu-ted  wito,  even  if  he  had  obtained 
poeMfision  of  the  deed;  dot  did  he  attempt 
to  do  80,  but  Buffered  the  deed  to  remain 
undisturbed  where  Mise  Witherspoon  had 
placed  it.  We  are  disposed  to  agree  with 
the  findings  below  that  the  grantor  did  in- 
tend to  make^  and  did  in  ffict  make^  a  de- 
livery <a  tiie  instrument.  The  instmctions 
of  the  court  to  the  jury  were  in  harmony 
with  these  views,  and  no  other  error  is 
pointed  out. 

The  judgment  irtlJ  be  affirmed 

tSM^rnAvr,  J.,  dissenting: 

In  my  opinion  there  was  no  valid  delivery 
of  the  deed.  The  decea^sed  directed  his 
hinisekeeper  to  take  the  deed,  and  put  it  in 

arrangemait  wtth  tbe  graotee  to  bold  It  for 
talm,  or  deliver  It  to  htm.  It  seems  donbtful 
from  the  testlmooj  with  reference  to  the  de- 
llverT  to  tbe  depositary  whether  the  grantor 
intended  to  part  with  tbe  dominion  and  control 
over  the  deed,  and  it  wonld  seem  that  tbe  de- 
cision might  have  been  put  iqton  the  ground 
that  be  did  not  ao  Intoid,  but  the  ojdnioD  Itself 
■eema  clearly  to  put  the  decision  upon  the 
grouDd  that,  under  the  clrcumstuices,  the 
grantor  did  not  part  with  all  dominion 
and  control  orer  the  deed,  Irremectlve  of 
what  bii  original  Intention!  may  have  been. 
7he  action  was  ejectment  against  the  grantee, 
tbe  plaintiff  basing  bis  title  on  tbe  claim  that 
tbe  grantor  died  eelaed  of  the  property.  See 
ulso  Ilale  T.  Joslln,  134  Mass.  310,  infra.  II.  b, 
2,  6,  (2). 

It  Is  apparent  from  tbe  citations  previously 
made  that  the  four  cases  last  cited  are  opposed 
CO  the  overwhelming  weight  of  authority. 

b.  Requitttea  oh  part  of  grantor. 
1.  OsMsrsf  stefemmt. 

Having  stated  In  II.  a,  1,  the  general  propo- 
sition that  a  valid  delivery  may  be  made  by  de- 
livering the  deed  to  an  nnautborlsed  third  per- 
son for  tbe  grantee,  and  fn  II.  a,  2.  the  further 
general  proposition  that  a  direction  to  tbe  third 
person  not  to  deliver  tbe  deed  to  the  grantee 
□DtU  after  the  grantor's  death  will  not  defeat 
tbe  delivery.  It  Is  the  purpose  in  this  and  the 
following  anbdlvlalon  to  show  what  la  requisite, 
on  the  part  of  the  grantor,  to  uphold  sucb  a 
delivery.  The  question  of  acceptance  by  the 
srantee  Is  discussed  seitarateiy  hi  II.  c,  tnfra. 

The  first  reqolslta  on  tbe  part  of  the  grantor 
Is  that  he  shall  driver  tbe  deed  to  the  third 
person  for  the  benefit  of  the  grantee  and  In 
some  way  cxpreM  his  Intention  to  that  effect; 
thus: 

The  mere  Iflavlng  of  a  deed  by  the  grantor 
with  bis  agent,  without  any  Instructions  as 
to  what  he  desires  to  be  done  with  It,  does  not 
amount  to  a  delivery.  The  law  does  not  pre- 
sume, when  a  deed  Is  banded  to  a  third  person, 
that  It  la  done  with  the  Intention  to  pass  the 
title  to  the  grantee.  In  order  to  make  such  act 
a  delivery,  tbe  Intention  of  the  grantor  must 
t>e  ezpresaed  at  the  time  In  an  unmistakable 
manner.    Fitspatrlck  v.  Brlgman  (Ala.)  SO  So. 

soo. 

A  deed  Ii  good  If  ddlvered  to  a  stranger  to 
the  use  of  the  grantee.  But  If  it  Is  delivered 
to  a  stranger  without  any  such  IntentlMi  (un- 
less it  be  delivered  as  an  escrow)  It  seems  this 
Is  not  a  sufliclait  dellvsry.  XhreadglU  t.  Jen- 
nlnjcs.  11  N.  C.  (8  DcT.  L.)  884. 
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his  trunk,  which  was  in  his  bedrotMu.  As 
sooo  aA  she  placed  it  in  his  teuak,  she  gave 
him  the       to  his  trunk.   He  put  tiie  key 

in  his  vefit  pocket,  and  carried  it  there  for 
several  months,  until  bis  death.  It  w&s 
found  in  hia  p^pket  after  his  deatit.  It  is 
evident  that  the  deed  never  left  his  posses- 
sion or  control.  Being  in  his  trunk  in  his 
bedroom,  the  deed  wus  all  tdie  time  in  his 
sight,  and,  having  the  key  in  his  hands,  he 
could  get  til*  dtmd  and  deatn^  it  at  SJiy 
time.  Ayors  t.  Bpcncer,  101  111.  429,  40 
Am.  Kep.  212;  Walla  v.  Jiittcr,  180  111.  016. 
54  N.  K.  565;  Walter  v.  Way,  170  III.  96, 
48  N.  R.  421;  Sayea  v.  Boylan,  141  111.  400, 
30  N.  K.  1041;  Uatcea  v.  Haices,  177  111. 
409,  53  N.  E.  78;  Provart  v.  Harris,  150  111. 
40.  36  N.  E.  958;  Wilson  v.  Wilson,  168  111. 
567,  41  N.  E.  1007;  tShults  v.  Skulls,  159 
111.  654.  43  N.  E.  800. 


An  unconditional  delivery  of  a  deed  to  a 
third  person  for  tbe  use  and  beneflt  of  the 
grantee,  where  the  grantor  Intends  to  devest 
tbe  title,  and  to  part  with  all  control  over  the 
instrument,  la  ordinarily  a  aufflclent  delivery. 
Wuester  v.  Folio,  60  Kan.  834,  56  Pac.  490. 

A  deed  need  not  necessarily  be  delivered  di- 
rectly to  the  grantee  himself ;  a  delivery  to  any 
other  person  for  him  and  to  hia  uae  Is  snfflclent. 
If  it  has  passed  beyond  the  control  of  tbe  grant- 
or itj  hi*  own  act,  accompanied  with  declara- 
tions that  It  Is  delivered  for  the  use  and  ben^t 
of  the  grantee,  It  has  the  same  elttat  In  the 
hands  of  the  cnstodlan,  though  a  stranger,  as 
If  delivered  to  the  party  beneficially  entitled. 
Eckman  v.  Eckman,  SS  Pa.  269. 

The  act  of  a  chattel  mortgagor  In  placing 
the  mortgage  In  the  hands  of  a  tblrd  person, 
not  for  tbe  use  and  benefit  of  tbe  mortgagee, 
but  merely  to  have  him  place  It  on  file  for  his 
own  use.  does  not  amount  to  a  delivery.  Miller 
V.  Bllnebury,  21  Wla  676. 

To  uphold  a  delivery  of  a  deed,  there  should 
be  evl^nce,  beyond  delivery  to  a  third  peraon, 
of  the  intent  of  the  grantor  to  part  with  hia 
title  and  tbe  control  of  the  deed,  and  that  sncb 
delivery  la  for  the  uae  of  the  grantee.  Oshome 
V.  EstlDger,  155  Ind.  351,  68  N.  B.  480;  Mitch- 
ell V.  Byan.  80  Ohio  St.  887. 

A  ddlvery  of  a  deed  to  a  stranger  having  no 
authority  to  accept  It,  for  the  grantee,  Is  a  valid 
delivery,  provided  the  grantee  afterward  ac- 
cepts the  deed ;  and  such  acceptance  may  be 
ahown  by  Implication.  But  to  make  a  delivery 
to  a  stranger  effectual,  the  Intention  with  which 
the  delivery  Is  made  most  be  expressed  at  the 
time.  UcElroy  v.  Hlner,  1S3  III.  156.  24  N.  E. 
439  (oMter). 

A  delivery  to  a  third  person  does  not  author- 
ise the  presnmptlon  that  it  is  done  with  the 
intention  of  passing  the  title.  Tbe  facts  and 
clrcumstancea  attending  the  transaction  must 
be  such  as  to  show  that  the  grantor  Intended 
that  the  deed  should  be  delivered  by  the  cus- 
todian to  the  grantee.  Every  such  case  must 
be  determined  by  the  Intention  of  tbe  grantor. 
Traak  v.  Traak,  00  Iowa,  818,  57  N.  W.  841. 

A  bare  delivery  of  a  deed  to  a  stranger  with- 
out words  of  direction  to  deliver  over  to  tbe 
grantee,  eltbv  absolntely  or  nrndltlonally,  is 
merely  void.  Hannah  v.  Swamer,  8  Watts,  0, 
34  Am.  Dec.  442. 

The  mere  leaving  of  a  will  In  the  custody  of 
a  tblrd  person  without  any  Instructions  aa  to 
the  dtilTcry  thereof  to  the  grantee  does  not 
amount  to  a  delivery  to  the  latter.  Thompson 
v.  Ziloyd.  40  Fa.  127. 

But  the  authority  of  a  noUry,  to  whom  a 
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nortgmgt  Is  delivered  br  the  mortmor  wlthoat 
■peclal  dlrectloD*,  to  deliver  It  to  the  mort- 
gacee,  will  be  presumed,  wbere  tlie  mortgagor 
•zecuted  tbe  Initroment  with  tbe  Intention 
that  It  should  be  delivered.  Adaow  t.  Adams, 
TO  Iowa.  258,  80  N.  W.  795. 

And  the  fact  that  tbe  delivery  ot  a  deed  bj 
tbe  grantor  to  a  stranfer  was  "for  and  In  be- 
half and  to  the  nae  of  blm  to  whom  tbe  deed  la 
made"  may  be  shown  by  either  actions  or  words 
which  evince  the  intent  of  tbe  grantor.  Can- 
ning V.  Flnkham,  1  N.  H.  3S8. 

A  dellven  a  deed  made  to  J.  8.  to  J.  D., 
ttaon^  he  does  not  aay  to  tbe  nae  of  J.  8^  yet 
It  la  a  good  drtivery  of  the  deed  to  J.  8.  It  he 
Bceq»ts  It.  Anonymon^  13  VIner,  Abr.  23  K, 
pi.  12  a. 

It  la  alao  eatabllshed  iT  tbe  great  weight  of 
anthorlty,  tboogh  there  are  a  few  eases  to  the 

contrary,  tba.t  tbe  grantor  mast  part  with 
all  dominion  and  control  over  the  deed  at  the 
time  of  Ita  delivery  to  the  third  person, 
Yonnge  v.  GoUbean,  S  Wall.  636,  18  L.  ed.  262 ; 
UcCalla  V.  Bane,  40  Fed.  828,  Appeal  dismissed 
US  U.  8.  646.  36  L.  ed.  8S4,  12  Si^.  Ct.  Rep. 
984;  Elsb(>rry  v.  Boykin,  65  Ala.  836;  Forter 
V.  Woodhoose,  60  Conn.  668,  13  fj.  IL  A.  64,  22 
Atl.  209;  Arnegaard  v.  Amegaard,  7  N.  D. 
475.  41  L.  R.  A.  268,  75  N.  W.  797 ;  Fltzpatrlck 
r.  Brigman  <Ala.)  80  Bo.  600;  Crocker  v.  Low- 
enthal,  8S  III.  S70;  8tlnaon  t.  Anderson.  06 
III.  878 ;  Shnlts  v.  Sbnlta,  ISO  lU.  654,  48  N.  B. 
800 ;  Morris  v.  Candle,  178  111.  9,  44  L.  B.  A. 
480,  52  N.  B.  1036 ;  Crabtree  v.  Crahtree,  159 
III.  842.  42  N.  a  787;  lAtlmer  v.  Latimer.  174 
III.  418.  91  N.  B.  54S;  Walter  v.  Way,  170  IlL 
96,  48  N.  B.  421 ;  Shea  t.  Hnrphy.  164  III.  614, 
46  N.  R.  1021 :  Provart  v.  Harris,  150  111.  40, 
86  N.  B.  068;  Bennett  v.  Waller,  23  111.  97; 
Herrltt  v.  Temple,  155  Ind.  487,  68  N.  B.  699 ; 
Goodpaster  v.  Leathers,  128  Ind.  121,  28  N.  B. 
1090;  Osborne  v.  Bsllnger,  165  Ind.  851,  58 
N.  i:.  439;  Farmers'  &  T.  Bank  v.  Baney,  87 
Iqw8,  101,  54  N.  W.  61 ;  Waester  v.  FoUn,  60 
Kan.  S84,  66  Pac.  490 ;  Pennlngtcm  v.  Pawing. 
ton,  75  Mich.  600,  42  N.  W.  986 ;  Allen  v.  De- 
Groodt,  106  Mo.  442,  16  B.  W.  404,  1040; 
Sneatben  v.AMatben,  104  Mo.  App.  201.  16  8. 
W.  407;  Abba  v.  Jostna,  60  Mo.  App.  800; 
Bnlser  t.  Beck.  65  Uo.  App.  668  (ohattd  mort- 
gage) ;  Bobbins  V.  Bascoe,  120  N.  C.  79,  38 
L.  B.  A.  238.  26  S.  B.  607 ;  Babbitt  v.  Bennett, 
68  Minn.  260.  71  N.  W.  22 ;  Church  v.  OIIduui, 
15  Wand.  656,  80  Am.  Dee.  82;  Hoflmlre  v. 
Hnrtin,  20  Or.  240,  45  Pac  754;  Bckman 
Bckman,  56  Pa.  269';  Blmore  r.  Marks,  80  Tt. 
538. 

Bory  V.  Yoang,  98  Cal.  446,  33  Pac.  838, 
says :  "There  are  well  etmaldered  cases  bold- 
Ing  that,  even  though  tbe  grantor  delivers  the 
deed  to  the  depoaltaiy,  reserving  the  right  to 
recall  It,  yet  It  be  dies  without  recalling  it,  and 
the  deed  la  then  delivered,  such  delivery  Is  com- 
plete and  entire,  and  carries  title.  We  are 
not  disposed  to  Indorse  that  doctrine,  and  think 
the  principle  recognised  In  this  case  goes  far 
enongh  for  all  proper  parposes.  The  esseDtiat 
reqnialte  to  the  validity  of  a  deed  transferred 
under  clrcamatances  as  Indicated  In  this  case 
li  that,  when  It  is  placed  in  the  hands  of  the 
third  party,  it  has  passed  beyond  tho  control 
of  the  grantor  for  all  time." 

Placing  a  bill  of  sale  of  personal  property  in 
tbe  hands  of  a  third  person  to  keep  or  bold  It 
snblect  to  the  order  of  tbe  depositor  does  not 
amount  to  a  delivery,  actual  or  constructive. 
AIsop  V.  Swathe!,  7  Conn.  600.  The  court  said 
that  If  it  had  been  deposited  with  a  third  per- 
son for  the  xui  of  tbe  grantee.  It  wonld  have 
amounted  to  a  delivery. 

If  a  deed  Is  placed  In  the  hands  of  a  third 
person  as  tbe  agent,  servant,  friend,  or  bailee 
54L.  R.  A. 


of  the  grantor  for  safe  keeping  orty,  and  not 
for  delivery  to  the  grantee;  if  tbe  fact  that 
the  instrument  la  a  deed  Is  not  made  known  to 
such  third  person,  either  at  the  time  It  la 
handed  over,  or  at  any  time  befcm  tbe  death 
of  the  grantor ;  If  the  name  of  the  grantee,  or 
other  description  of  blm.  la  not  ^ven;  and  U 
there  Is  no  evidence^  beyond  the  mere  fact  of 
■neb  delivery,  of  tbe  Intent  of  tbe  grantor  to 
part  with  his  control  over  tbe  Inatnunent  and 
his  title  to  tbe  land,  such  transfer  of  the  mere 
possession  of  the  Instmmeat  does  not  constltate 
a  delivery,  and  tbe  Instrument  falls  tOK  wsat 
of  aecntlon.  Oatwme  v.  Bsllnger,  156  Ind.  S51. 
68  N.  K.  430. 

A  deed  delivered  by  the  grantor  to  a.  third 
peraon  "for  safe  keeping  and  dellvecy,"  wltb 
an  express  reservation  of  tbe  right  to  with- 
draw It  at  any  time  before  the  grantor's  denO, 
and  with  directions  to  hold  the  same  until  after 
bis  death,  and  If  not  recalled  In  the  meantime; 
to  deliver  it  to  the  grantees  after  thnt  event, 
will  not  operate  to  paaa  tbe  title,  although  the 
grantor  never  attempted  to  exercise  the  power 
of  withdrawal,  and  the  deed  was  delivered  to- 
the  grantee  by  the  third  person  after  his  flesth 
Brown  v.  Brown,  66  Me.  816. 

Where  the  grantor  places  In  tbe  bands  of  a 
depositary  a  deed  to  be  delivered  to  the  grantee 
upon  tbe  death  of  tbe  grantor,  reserving  tho 
right  or  power  to  recall  the  deed  at  any  time 
before  his  death,  there  Is  no  delivery,  and  th» 
deed  passes  no  title  to  the  premises.  In  sndt 
case  the  depositary  Is  the  agent  of  the  grantor, 
and  holds  the  deed  subject  to  bis  direction  and 
control.   Ball  v.  Foreman,  87  Ohio  SL  132. 

Oa»  of  the  requisites  of  the  delivery  of  a 
deed  Is  the  Intention  of  tbe  grantor,  and  of  the 
person  to  whom  It  is  delivered,  that  It  shall 
presently  become  operative  and  effectual.  Wal- 
ter V.  Way,  170  111;  96,  48  N.  E.  421 ;  Hsher  v. 
Hall,  41  N.  T.  416. 

Tbe  deed  must  have  been  put  into  the  hands 
of  tbe  third  person  under  such  clrcamatances 
as  to  make  tt  the  duty  of  the  tatter  to  refuse 
to  surrender  It  to  the  grantor  at  his  reqnest. 
Oid>ome  V.  Bsllnger,  166  Ind.  351,  66  N.  B.  439 : 
Cook  V.  Brown.  84  N.  H.  460,  Overmllng  Shed 
V.  Shed,  8  N.  H.  482;  Undd  r.  DUloB  (Mo^)  65 
8.  W.  978. 

The  delivery  of  a  deed  to  a  stranger  to  be 
delivered  to  the  grantee  at  the  direction  of 
the  grantor,  or  with  a  reservation  of  the  rl^t 
in  the  grantor  to  countermand  it,  does  not  pass 
the  Utle.  Trask  v.  Traak,  90  Iowa,  818.  57 
N.  W.  841. 

To  give  effect  to  a  delivery  to  a  third  person 
when  tbe  assoit  of  the  grantee  may  be  pre- 
sumed from  tbe  beneBcIal  natare  of  the  cMivsy 
ance,  it  must  be  placed  beyond  tbe  control  of 
the  grantor,  and  not  put  into  tbe  bands  of  a 
third  person  merely  to  be  delivered  to  the 
grantee,  for  then  such  third  person  la  merely 
tbe  agent  of  tho  grantor,  who  at  any  time 
before  actual  delivery  to  tbe  grantee  may  recall 
It ;  but  It  mnst  be  delivered  to  such  third  per- 
son aa  agent  of  tbe  grantee,  and  received  by 
him  In  that  capacity,  and  then.  If  tbe  law  will, 
from  the  beneficial  nature  of  the  coBveyanee, 
presume  the  aaarat  of  the  grantee,  the'dellvcry 
Is  complete  and  tbe  estate  passes  at  once. 
Johnson  v.  Farley,  45  N.  H.  506. 

Where  a  deed  of  gift  la  placed  by  the  donor 
in  the  hands  of  a  third  person  with  instructions 
to  hold  it  for  him  till  he  calls  for  it,  there  Is 
no  delivery,  because  there  Is  lacking  the  es- 
sential ingredient  to  a  delivery,  to  wit,  the 
putting  the  deed  out  of  tbe  possession  ot  the 
donor  without  retaining  soy  power  or  anthorlty 
to  control  It.  Bailey  t.  Bailey,  52  N.  C.  (7 
Jones,  h.)  44. 

To  make  a  dellTsry  to  the  tbird  person  to  bs 
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ddlvered  to  tbe  grantee  after  the  grantor's 
death  effectnal,  the  grantor  onut  dereat  hfrneelf 
of  all  power  and  dominion  orer  the  deed,  and 
If  he  reBerrei  the  right  to  recall  tt,  there  is  no 
'  valid  detlTery  to  the  grantee,  notwithstanding 
.  that  after  his  death  the  third  person  places  it 
on  record.  Prntsnum  t.  Baker,  80. Wis.  644, 
11  Ato.  Rep.  582.  In  this  caae,  It  appears  that 
the  grantor  reroked  the  deed  and  requested  that 
It  might  be  retnrned  to  him  to  be  destroyed,  but 
the  opinion  Is  undonbtedly  broad  enough  to 
cover  tbe  case  where  such  a  right  of  control 
was  reiKfved,  even  If  never  exercised. 

Depositing  a  deed  with  a  third  person  for 
safe  keeping  is  not  sufScIent.  Boe  t.  Lovlck, 
43  N.  C.  (8  Ired.  Eq.)  88  ;  Morris  Caudle,  178 
III.  9,  44  L.  B.  A.  489,  63  N.  B.  1086 ;  BarlOW 
V.  Ulnton,  1  A.  K.  Marsh.  07;  Gnest  t.  Beeaon, 
2  HouBt:  (Del.)  246. 

The  grantor  mnst  do  some  act  pnttlng  It 
beyond  bis  power  to  revoke  the  deed.  Doer  t. 
James,  42  Ud.  492;  Hammerslougb  t.  Cheat- 
ham, 84  Mo.  18. 

A  deposit  of  a  conveyance  with  a  third  per- 
son, to  be  delivered  after  tbe  grantor*!  death 
to  the  grantee,  operates  as  a  delivery  of  the 
Instrument  to  tbe  latter.  If  the  grantor  Intended 
It  as  an  absolute  disposition  of  the  property. 
Denzler  v.  Bleckboff,  97  Iowa,  76,  68  N.  W.  147. 

Where  a  grantor  parts  with  the  control  of 
the  instrument,  and  places  It  In  the  posseBsloD 
of  another,  with  the  intent  and  tor  tbe  purpose 
of  making  It  effectual  and  a  binding  contract, 
the  delivery  will  be  regarded  as  binding  and 
conclusive  upon  the  grantor.  Crocker  v.  Low- 
enthal,  83  111.  579. 

To  constitute  a  valid  delivery  of  a  deed.  It 
mnst  pass  into  the  bands  of  tbe*  grantee,  or 
someone  for  blm,  in  such  a  way  as  to  be  beyond 
the  legal  control  of  the  grantor.  If  merely 
placed  in  tbe  hands  of  a  third  person  to  be  by 
him  delivered  to  the  grantee,  It  is  obvious  that 
the  grantor  may,  at  any  time  before  the  deed  la 
aetnaily  delivered,  countermand  tbe  order  and 
prevent  Its  taking  effect  Johnson  v.  Farley, 
46  N.  'H.  505. 

In  Prutsman  v.  Baker,  30  Wis.  644,  11  Am. 
Rep.  502,  tbe  court  said  that  whether  an  In- 
strument delivered  to  a  third  person  to  be  de- 
livered to  tbe  grantee  was  to  be  regarded  as 
the  deed  of  the  grantor  presently,  or  as  an 
escrow,  in  either  case  the  grantor  mnst  have 
devested  himself  of  all  power  and  dominion 
over  It ;  In  the  first  case,  finally  and  forever, 
and  In  the  second,  antU  the  time  has  passed  for 
tbe  performance  of  the  condll^on,  or  the  happen- 
Ing  of  the  event,  on  which  tbe  second  delivery 
is  to  be  made. 

An  essential  characteristic  and  Indispensable 
featnie  of  every  delivery,  whether  absolute  or 
conditlMi&l,  Is  that  there  most  be  a  parting 
with  tbe  possession  and  with  tbe  power  and 
control  over  the  deed  by  tbe  grantor  for  the 
benefit  of  the  grantee,  at  the  time  of  the  de- 
livery. Williams  V.  Daubner,  103  Wis.  521,  79 
N.  W.  748. 

A  conditional  delivery  is,  and  can  only  be, 
made  by  placing  the  deed  in  the  hands  of  a 
third  person,  to  be  kept  by  blm  until  the  hap- 
pening of  the  event  upon  which  the  deed  Is  to 
be  delivered  over  by  the  third  person  to  the 
grantee.  But  It  Is  an  essential  characterlBtlc, 
and  an  Indispensable  feature,  of  every  de- 
livery, whether  absolute  or  conditional,  that 
there  most  be  a  partlng-wlth  tbe  possession  of 
the  deed,  and  with  all  power  and  control  over 
It,  by  the  grantor,  for  the  braeflt  oC  the 
grantee,  at  tbe  time  of  the  delivery.  Porter 
V.  WoodhoQse,  69  Conn.  668,  18  L.  B.  A.  64, 
22  Ati.  290. 

E:ven  in  the  ease  of  an  escrow,  the  grantor 
mnst  part  with  all  dominion  and  control  over 


the  deed  ontli  the  expiration  of  the  time  for 
the  performance  of  the  condition,  or  tbe  occnr- 
rence  of  the  evrat  upon  which  tbe  delivery  to 
the  third  person  Is  made ;  and  a  deed  deposited 
with  a  third  person  by  the  grantor  to  be  de- 
livered te  tbe  grantee  npon  the  order  of  the 
gnmtor,  la  not  an  escrow,  as  it  is  deemed  In 
law  to  be  stlii  In  the  possession  of  the  grantor. 
Fitch  V.  Bunch,  SO  Cel.  208. 

A  few  cases  have  denied  the  necessity  of 
the  grantor's  parting  with  all  control  and  do- 
minion  over  the  deed,  holding  that  notwith- 
standing the  reservation  by  the  grantor,  at  the 
time  of  the  delivery  to  tbe  third  person,  of  a 
right  to  control  or  recall  tbe  deed,  tbe  delivery 
will  nevertheless  be  effectnal  if  such  right  la 
not  exercised  by  the  grantor  during  his  lifetime ; 
thus: 

If  a  deed  is  delivered  to  a  third  person,  to 
be  liy  him  kept,  daring  tlie  Ufa  of  the  pantor, 
subject  to  hts  order,  and  at  bis  death.  It  not 

previously  recalled,  to  be  delivered  over  to  the- 
grantee,  and  tbe  grantor  dies  without  having 
recalled  the  deed,  such  delivery  will  become' 
effectnal,  and  the  title  of  tbe  grantee  consum- 
mated, npon  tbe  death  of  the  grantor.  Wood- 
ward V.  Camp,  22  Conn.  457. 

In  Belden  v.  Carter,  4  Day,  66,  4  Am.  Dec. 
1S5,  It  was  held  that  where  deeds  were  delivered- 
to  a  third  person  with  directions  ta  "take  these 
deeds  and  keep  them ;  If  I  never  call  for  tnem,. 
deliver  one  to  .  .  .  [person  named],  and. 
the  other  to  .  .  .  [person  named],  after 
my  death ;  If  I  call  for  them,  deliver  them  up- 
to  me:"  and  the  grantor  died  without  recalling 
the  deeds, — tbe  legal  <H>eratlon  of  tbe  delivery 
was  that  they  became  the  deeds  of  the  grantor 
presently ;  that  tbe  third  person  held  them  as 
trustee  for  the  grantees;  that  the  title  became 
comsummate  In  the  grantees  npon  the  death  of 
the  grantor ;  and  that  the  de^ls  took  effect  by 
relation,  from  the  time  of  the  first  delivery. 
Tbe  court  said  that  tbe  reservation  of  the- 
power  to  countermand  tbe  deed  made  no  dlffw- 
ence,  for  it  was  in  the  nature  of  a  testamentary 
disposition,  and  was  revocable  by  the  grantor 
during  bis  life,  without  any  express  reserva- 
tion of  power. 

LIppold'v.  Llppold,  112  Iowa,  134,  83  N.  W. 
809,  holds  that  where  a  grantor,  with  Intent  to 
make  the  deed  operative  as  such  so  as  to  pass 
tbe  title,  but  postponing  the  time  of  enjoyment, 
delivered  a  deed  to  a  third  person  to  be  de- 
livered on  the  grantor's  death  to  the  grantee, 
and  It  was  so  delivered,  the' grantor  never  having- 
recalled  It,  there  was  a  good  dellvny  to  the 
grantee,  notwithstanding  that  the  grantor  had 
the  power  to  recall  the  deed  during  his  life- 
time. It  does  not  appear  that  there  was  an  ex- 
press reservation  of  such  power.  It  la  appor; 
ently  the  view  ot  the  court  that  such  power  Is 
necessarily  implied.  It  appeared  In  this  ease- 
tbat  the  grantee  knew  of  and  assented  to  the 
deed  before  tbe  grantor's  death. 

In  H&ydon  v.  ISmIbt,  15  Ky.  h.  Rep.  597,  24 
S.  W.  626,  where  a  deed  was  delivered  to  a 
third  person  to  await  tbe  grantor's  death,  the 
grantor  afterwards  conveyed  a  part  of  the 
premises,  but  indicated  an  Intention  to  give 
other  land,  or  money  In  lien  thereof.  The  con- 
trorersy  was  between  the  grantee  in  the  first 
deed  and  tbe  representatives  of  the  grantor,  so 
tbe  question  as  to  whether  the  second  deed  was 
good  or  not  did  not  arise,  but  It  is  apporeatly 
assumed  that  it  was  good.  The  court,  -bow- 
ever,  seems  to  take  tbe  view  that  the  reserva- 
tion of  the  power  to  reeall,  U  not  exercised,  is 
not  fatal  to  a  delivery. 

In  Sbed  V.  Shed,  3  N.  H.  432,  where  one  made 
an  Instrument  purporting  to  convey  to  his  sons 
certain  lands,  with  a  reservation  of  the  use  of 
tbe  lands  to  himself  during  his  \lf%  and  deliv- 
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end  the  iDstmment  to  a  third  persMi  to  be  de- 
llTcnd  to  tbe  anntees,  ai  bis  deed,  after  ble 
>deceae^  In  case  be  ebonld  not  otbenriw  direct ; 
.and  tbe  deed  woe  accordingly  delivered  to  the 
.grantees  after  the  grantor's  deatb,  be  not  bav' 
ing  given  otber  directions  In  ttus  meantime, — It 
was  held  that  tbe  Instmmeot  was  to  be  consid- 
ered as  the  deed  of  tbe  grantor  from  tbe  first 
delivery ;  and  that  the  conveyance  might  ope- 
rate as  a  covenant  by  tbe  grantor  to  stand 
seised  of  tbe  lead  to  his  own  use  during  life, 
remainder  to  tbe  grantees  In  fee.  It  was  urged 
In  this  case  tbat  tbe  grantor  having  reserved  a 
control  over  the  altlmate  disposttlon  of  tbe  In- 
Atrnment.  It  conld  Dot  be  regarded  as  an  es- 
crow ;  but  tbe  court  said  that  if  he  might  le- 
gally deliver  the  writing  absolutely  to  take  ef- 
fect upon  bis  decease,  there  was  no  reason  why 
-be  might  not  deliver  It  conditionally,  as  an  es- 
crow, to  take  effect  upon  his  decease^  in  case  he 
did  not  change  his  mind  and  revoke  It.  It  was 
also  urged  agalnat  the  validity  of  tbe  Instru- 
ment that  It  required  a  relation  by  a  fiction 
of  law  to  tbe  first  delivery,  but  the  court  held 
tbat  snch  fiction  might  be  Indulged  as  against 
tenants  claiming  the  land  In  opposition  to  the 
Intention  of  tbe  grantor.  This  case,  however, 
has  been  orerraled  by  Cook  t.  Brown,  84  N.  H. 
460. 

In  Conufng  v.  Plnfcham,  1  N.  H.  3S3,  infra. 
II.  b,  2,  li,  (1),  also,  it  was  held  tbat  the  reser- 
ration  of  the  power  to  recall  was  not  fatal.  If 
jwt  exercised. 

Where  a  deed  Is  delivered  to  a  third  person 
•to  be  delivered  to  tbe  grantees  In  case  the 
grantorshall  dlewltbout  having  madea  will,  tbe 

'deed  takes  elCect  from  tbe  first  delivery.  It  the 
grantor  dies  without  making  a  will,  whether  It 
is  viewed  as  an  escrow  or  not  Buggies  t.  Law- 
son,  13  Johns.  266,  7  Am.  Dec.  876. 

In  Stephens  r.  Hubs,  64  Pa.  26,  the  trial 

■court.  In  answer  to  a  request  to  charge  tbat  if 
tbe  grantor  retained  tbe  right  of  recalling  the 

.deed  at  pleasnre  there  was  no  delivery,  and  It 
was  therefore  Inoperative,  'said  that  the  reten- 
tion of  sach  power,  if  not  exercised,  and  If  tbe 

.deeds  were  delivered  over  to  the  grantees  after 
his  deatb,  would  not  render  tbem  Inoperative. 
The  supreme  court  said  that  the  aitswer  was 
immaterial,  since  there  was  no  evidence  tbat 
tb«  grantor  retained  the  right  to  recall  the 
deed%  but  expressed  tbe  opinion  tbat  tbe  aa- 
swer  was  correct  In  any  aspect  of  the  case. 

In  Foster  v.  Mansfield,  3  Met.  412,  37  Am. 
Dec.  164,  the  conrt  said  It  was  not  material  to 
inquire  what  would  have  been  the  effect  If  tiie 
grantor,  who  bad  delivered  a  deed  to  a  third 
person  to  be  delivered  to  the  grantee  after  his 
(the  grantor's)  death,  had  recovered  from  his 

-sickness  and  taken  back  tbe  deed,  but  expressed 
tbe  opinion,  as  tbe  estate  did  not  effectually 

■pass  till  tbe  second  delivery.  If  tbat  sectmd  de- 
livery bad  been  prevented  it  would  probably 
have  been  held  tbat  the  deed  was  whol^  inope- 

jratlve. 

Where  a  deed  !s  delivered  to  one  In  trust  for 
the  grantee,  to  take  effect  at  the  grantor's 
death,  unless  be  shall  otherwise  direct  In  his 
lifetime,  and  he  dies  without  giving  any  fur- 
ther direction,  tbe  deed  at  hie  death  takes  effect 
as  bis  deed  on  tbe  first  delivery.  Uorse 
»\At<m,  13  Vt.  296. 

These  coses,  as  Is  apparent  from  tbe  cita- 
tions previously  made,  are  opposed  to  the  great 
weight  of  authority  on  the  point  In  question. 
The  case  of  Shed  v.  Shed,  3  N.  H.  432,  was  ex- 
pressly overruled  In  Cook  v.  Brown,  84  N.  H. 
460,  which  holds  that,  in  order  to  make  tbe 
■delivery  of  a  deed  to  a  third  person,  to  be  de- 
livered to  the  grantee  after  tbe  grantor's  death,  I 
f.ffectnal,  tbe  depositary  must  have  had  such  a  | 
domlnicm  over  tbe  deed  during  the  lifetime  ot 


tbe  grantor  as  the  latter  could  not  Interfere 
with ;  and  that  a  delivery  to  a  third  person  to 
be  delivered  to  tbe  grantee  upon  the  deatb  eC 
the  grantor,  provided  It  Is  not  previously  re> 
called,  Is  not  suiBclent,  though  the  power  n 
recall  the  deed  Is  never  exercised. 

Tbe  question  whether  the  grantor  parted 
with  all  dominion  and  cratrol  over  ttae  deed  at 
the  time  of  the  delivery  to  the  tbird  person  Is 
to  be  determined  by  reference  to  his  Intention, 
which  Is  to  be  ascertained  from  tbe  facta  and 
circumstances  attending  the  execution  of  the 
deed  and  Its  delivery  to  the  third  person.  Alex- 
ander V.  Alexander,  71  Ala.  285  ;  Wetwr  v.  Cbrls- 
ten,  121  lU.  96,  11  M.  B.  803 ;  Shults  t.  Shnlts, 
169  111.  664,  43  N.  E.  600 ;  Latimer  Latlm«, 
174  111.418,51  N.  E.  548;  Bury  v.  Yoang.OS  CaL 
446,  S3  Pac.  838 ;  Trask  v.  Trask.  90  Iowa.  31S, 
57  N.  W.  841 ;  Davis  v.  Davis,  92  Iowa.  147,  60 
N.  W.  607 ;  Jenklnson  v.  Brook%  119  Mich.  108, 
77  N.  W.  640;  Babbitt  v.  Boinett,  68  BUnn.  260, 
71  N.  W.  22;  Jones  v.  ewayse,  42  N.  J.  L.  279. 

Tbe  Important  question  In  determining 
whether  there  haa  been  a  delivery  Is  tbe  Intent 
of  the  grantor  tbat  the  Instrament  shall  pass 
out  of  bis  control  and  operate  as  a  eonveyaace. 
The  existence  or  nonezistotce  of  this  intent, 
however,  must  be  determined  from  fals  acts,  and 
not  from  some  secret  state  of  mind  Inconsistent 
with  his  conduct.  This  intention  may  be  in- 
ferred from  a  variety  of  circumstances,  bat  tbe 
circumstances  most  be  snch  as  to  aatlafactor- 
Ily  Indicate  tbe  grantor's  Intention  to  presently 
part  with  the  property  and  to  pat  the  deed 
within  tbe  control  of  the  grantee.  There  may 
be  a  handing  over  of  the  instmment  Into  the 
manual  possession  of  tbe  grantee  without  any 
delivery,  and,  on  tbe  other  hand,  tliere  may  be 
a  delivery,  althoogh  tbe  aetaal  phraleal  cos- 
tody  of  the  instrament  remains  with  tlie 
grantor.  Babbitt  T.  Bcoinet^  68  Ulnn.  360,  71 
N.  W.  22. 

The  question  as  to  the  existence  of  snch  la- 
tent is  one  of  fact.  Babbitt  v.  Bennett.  6S 
Minn.  260,  71  N.  W.  22 ;  Jones  v.  Swayze.  43  N. 
J.  L.  279 ;  Dearmond  v.  Dearmond.  lO  Ind.  191. 

Delivery  Is  to  a  great  extent  a  matter  of 
fact,  depending  upon  intent,  and  the  lnt«c 
must  be  fnnnd  from  the  clrcnmstances  of  tbe 
transaction,  tbe  res  getUe;  and  while  nome  gen- 
eral principles  may  be^  and  are,  laid  down  la 
regard  to  it  to  ascertain  such  intent,  the  la- 
tent must  be  found  as  a  fact,  and  cannot  alvrayt 
be  determined  as  a  matt^  of  law.  There  are 
some  cases  In  which  the  Intent  I9  so  plainly 
Indicated  by  the  res  pesto  that  bat  one  eonda- 
slon  can  be  deduced.  Hibberd  v.  Bmltta.  67  00. 
647,  66  Am.  lUp.  726,  4  Pac.  473,  8  Pac  46. 

In  Vaughoa  v.  Godman.  94  Ind.  191.  tbe 
court  held  that  a  complaint  by  a  fathw  »g»inmt 
his  danghtw  to  net  aside  a  deed  and  qnlet  title 
was  not  donurrable,  notwlthstandlns  that  it 
alleged  the  making  and  recording  of  a  deed  from 
him  to  the  defendant,  then  an  infant,  withont 
her  knowledge,  where  It  also  alleged  the  nitl- 
mate  fact  that  tbe  deed  was  never  delivered  to 
her,  but  always  retained  by  the  plaintiff.  The 
conrt  said  tbat  tbe  ultimate  tact  that  there 
was  no  delivery  was  properly  averred,  thus 
clearly  showing  that  tbe  question  of  delivery, 
under  such  circumstances,  Is  one  of  fact,  and 
not  one  ot  law. 

In  Rogers  v.  Carey,  47  Mo.  232,  4  An.  Bep. 
322,  the  court  makes  tbe  direct  statement  tha: 
when  tbe  facts  with  reference  to  delivery  are 
undisputed,  their  legal  effect  is  a  question  of 
law.  It  the  court  Intended  to  Include  as  one  ot 
tbe  nndlspnted  facta  the  ultimate  fact  an  to 
the  grantor's  Intention,  the  statement  Is  oa- 
doubtedly  correct,  but  It,  as  seems  to  be  the 
case,  the  court,  by  "nndlqnited  facta,"  misnf 
merely  what  was  said  or  done  by  the  gruitor. 
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-«ad  Intended  to  lay  down,  ss  a  geaeral  propo- 
sition, the  rale  that  anch  "facts"  beliv  nndie- 
jnited,  tbe  Inference  to  be  drawn  from  them 
with  reference  to  the  grantor's  Intention  In  a 
question  of  law,  and  not  one  of  fact,  the  poal- 
tlon  Is  opposed  to  tbe  great  weight  of  autbor- 
ity.  It  will  be  observed  tbat  in  many  of  tbe 
casM  cited  In  the  next  subdivision,  tbe  ultimate 
question  of  the  grantor's  Intention  is  regarded 
■as  a  question  of  fact,  or  at  least  as  a  mixed 
•question  of  law  and  fact — by  which  is  meant, 
that  tbe  trior  of  the  ultimate  fact  as  to  tbe 
■Xrantor's  intention  is  to  be  guided,  in  drawing 
the  Inference  with  reference  to  tbat  intention 
from  the  admitted  or  eatabllAed  facts  and  cir- 
■eomstanccs,  by  certain  general  principles  of 
law,  but  is  to  determine  for  himself  whether  the 
facta  and  circumstances,  when  ascertained, 
meet  tbe  requirements  of  those  general  princi- 
ple^ and  Is  not  ahsolntely  bounil^  as  be  would 
be  If  the  question  were  one  of  law  only,  to  draw 
•one  predetermined  Inference  from  one  state  of 
facts,  and  another  predetermined  Inference 
from  another  state  of  facts.  It  is  true  tbat 
the  inference  with  reference  to  the  grantor's  in- 
tention that  tbe  trior  draws  from  tbe  subordi- 
nate facts  In  the  case  Is  subject  to  review,  but 
the  test  to  be  applied  on  sucb  review  is  tbat 
■applied  upon  tbe  review  of  an  ordinary  finding 
•of  fact,  1.  e.,  whether  such  inference  is  so  unrea- 
«onabla  that  the  trior  baa  no  right  to  draw  it. 
This  test  leaves  open  a  wide  field  for  the  oer- 
else  of  tbe  Jodgment  and  diser«tIoa  of  the  trior 
of  the  facts,  even  If  all  tbe  sabordlnate  facts 
and  circumstances  from  which  tbe  ultimate  In- 
ference as  to  intention  must  be  drawn  are  un- 
dispated.  In  this  view,  tbe  only  value,  as 
precedeuta^  of  the  cases  In  wbldi  tbe  appellate 
■court  upholds  the  flndlog  of  tbe  trial  court  on 
tbe  question  of  delivery,  lies  in  tbe  fact  that 
tbey  present  varying  seta  of  circumstances 
which  have  l>eea  held  to  be  suOlcient,  or  Insuffi- 
cient as  tbe  case  may  be,  to  support  the  particu- 
lar finding  of  fact  upon  the  question  of  tbe 
grantor's  Intention.  It  does  not  necessarily 
follow  that  an  exactly  contrary  finding  upon 
the  same  evidence  would  not  also  have  been 
sustained.  If,  however,  tbe  decision  Is  that  the 
finding  of  tbe  trial  court  upon  tbe  ultimate 
question  as  to  the  grantor's  intratlon  Is  not 
Justified  by  tbe  sabordlnate  facts  and  drcnm- 
stanees^  it  would  seem  to  be  entitled  to  tbe  same 
force,  as  a  precedent,  as  if  tbe  Inference  of  In- 
tention from  that  particular  state  of  facts  were 
purely  one  o|  law,  and  would  undoubtedly  be 
conclualve  U  another  case  should  arise  present- 
ing exactly  tbe  same  tacts  and  elrcumstancee. 

Tbe  law  makes  a  stronger  presumption  In 
favor  of  the  delivery  of  voluntary  settlements 
than  in  cases  of  ordinary  bargain  and  eale. 
Cllne  V.  Jones,  111  111.  568 ;  Wlnterbottom  v. 
Pattlson,  152  III.  834,  38  N.  B.  1050;  Miller 
T.  Ueers,  156  III.  284,  40  B.  S77 ;  Shults  v. 
Sbults,  159  in.  654,  43  N.  B.  800;  Latimer 
V.  Latimer,  174  III.  418,  51  N.  B.  548 ;  Colee  v. 
Colee,  122  Ind.  109,  23  N.  E.  687 ;  Crowder  T. 
Searcy,  103  Ho.  97,  15  8.  W.  846;  Bnmsey 
T.  Otis,  133  Uo.  85,  84  S.  W.  951. 

Especially  vtaen  made  to  Infants.  Winter- 
bottom  T.  Pattlson,  162  111.  884,  88  N.  B.  1050 ; 
Miller  V.  Ueers,  165  111.  284,  40  N.  B.  577; 
Crowder  t.  Searcy.  103  Uo.  97,  10  B.  W.  846. 

Or  to  wife,  child,  or  near  relative.  Bumsey 
T.  Otis,  133  Mo.  85.  84  8.  W.  551. 

The  next  caae,  however,  seems  to  take  exactly 
the  contrary  Tlew. 

Tbe  question  of  delivery  of  a  deed  la  porely 
one  of  intention.  With  respect  to  tbe  measure 
of  proof  required,  a  difference  Is  recognized  In 
the  cases  depending  upon  tbe  character  of  the 
deed,  whether  It  be  Toluntary,  or  made  to  give 
effect  to  a  salsu  In  the  former  caas  the  Inten- 
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tlon  to  part  with  the  control  of  tbe  deed  Is 
not  presumed,  and  a  dellT«T  must  be  proved 
strictly.    Jamison  v.  Craven,  4  Del.  Ch.  311. 

A  delivery  of  a  deed  will  be  presumed  from 
alight  circumstances  where  there  is  proof  of  an 
Intention  on  the  part  of  tbe  grantor  to  convey 
to  the  grantee.  Crabtree  v.  Crabtree,  169  111. 
342,  42  N.  E.  787. 

In  determiaing  the  Intention  with  which  tbe 
grantor  left  the  deed  with  a  third  person  evi- 
dence of  any  declarations  made,  or  cooversa- 
tl<ui8  had,  in  relation  to  tbat  subject  by  the 
grantor  at  that  or  any  subsequent  time  Is  com- 
petent ;  but  it  Is  not  competent  for  the  deposi- 
tary to  testify  as  to  what  he  would  have  done 
if  tbe  deed  bad  afterward  been  called  for  by  the 
grantor.  Dean  v.  Parlier,  88  Cat.  283,  26  Fac, 
91 ;  Corker  v.  Corker,  95  Col.  808,  80  Fac.  641. 

Where  tbe  effect  of  a  delivery  of  a  deed  made 
before  tbe  deatb  of  the  grantor  would  be  par- 
tially to  revoke  his  will  and  change  beqneata 
therein,  and,  while  leaving  the  wlU  operative 
as  to  the  grantees,  would  destroy  a  legacy  to 
another  belr,  the  son  and  appointed  executor 
of  tbe  grantor,  who  would  be  left  wholly  unpro- 
vided for,  the  proof  of  delivery  should  be  clear 
and  explicit, — especially  so  where  the  legal  ef- 
fect of  delivery  would  be  to  change  the  whole 
scheme  of  the  grantor  In  the  distribution  of  his 
estate.    O'Neal  v.  Brown,  67  Qa.  707. 

II  tbe  deed  is  delivered  to  tbe  grantee,  the 
natural  presumption  is  tbat  It  Is  for  bis  use, 
and  no  words  are  necewary.  But  If  it  U 
banded  to  a  stranger,  tbere  Is  no  such  natural 
preaumptlon ;  and  hence,  unleas  fintn  la  some- 
thing beside  tbe  mere  act  of  delivery  to  evi- 
dence the  intent  it  Is  Impossible  to  say  that  tbe 
grantor  designed  to  part  with  his  title.  For 
tbe  delivery  may  be  by  mistake,  or  for  man  safe  - 
keeping,  or  for  some  other  cause  wholly  inde- 
pendent of  a  purpose  to  transfer  the  estate. 
Mitchell  T.  Byan,  3  Ohio  Bt.  387. 

Where  the  grantor  delivers  tbe  deed  to  tbe 
wife  of  tbe  grantee  In  bis  absence,  with  decla- 
rations to  tbe  effect  tbat  it  Is  intended  for  his 
benefit,  and  without  any  Intimation  that  it  is 
to  be  retained  by  her  for  any  purpose.  It  la  pro- 
aumed  to  have  been  delivered  to  tbe  grantee. 
Craven     Winter,  88  Iowa,  471. 

2.  PorMcuIor  inatancea  and  illuttrattont.  - 

a.  DeliV6i-if  without  direetiona  to  await  grant- 
or'*  death. 

(1)  Whm  held  effeetiua. 
Bee  also  infrot  II.  b,  2,  4. 

The  following  cases  present  various  combl- 
nati<Hu  of  clrcunutanees  which  have  been  held 
either  to  require,  or  permit,  a  finding  uphold- 
ing a  delivery  made  to  a  stranger  without  di- 
rections to  await  tbe  grantor's  deatb  before  de* 
llverii^  to  the  grantee^ 

A  delivery  of  a  mortgage  from  a  daughter  to 
her  father  is  sufficiently  shown  where  the  mort- 
gagor herself  testifies  that  she  handed  the  mort- 
gage to  her  mother,  who  occupied  rooms  In  her 
bouse  with  the  father,  and  tbat  she  afterwards 
saw  it  In  tbe  bureau  drawer  in  their  room,  and 
it  further  appears  tbat  it  reached  and  was  ac- 
cepted by  the  mortgagee.  Bay  t.  Uallenbeck, 
42  Fed.  SSI  (decision  of  trial  court). 

A  delivery  of  a  grant  of  personal  property  to 
a  tliird  i>erson.  If  unconditional,  vests  tbe  title 
in  tbe  grantee,  notwithstanding  that  tbe  prop- 
erty remains  In  the  grantor's  hands  until  death, 
and  tbat  the  deed  remains  with  tbe  {bird  per- 
son^  Those  are  eircumatances  which  the  Jury 
may  take  into  consideratICA  In  Inquiring 
whether  or  not  tbe  delivery  was  unconditional. 
U'Cntcben  T.  U'Cotehni.  9  Port.  (Ala.)  860 
(rastalnlng  finding  belovj. 
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Bryan  Wasli,  7  111.  657,  makes  tbe  cri- 
terion of  delivery,  so  far  as  It  deprada  upon  the 
acta  of  tb«  grantor,  bli  iDtentlon  whether  to 
place  the  deed  la  the  hands  of  tbe  third  perM» 
merely  as  a  cooTOileDt  placs  ot  dqtoslt.  still 
Intending  to  retain  control  orer  it  and  deltTer 
It  or  not  as  he  should  aubaequeotly  think  best, 
or  to  part  with  all  dominion  and  control  over  It. 
"She  fact  titat  at  the  time  a  deed  from  a  grand- 
father to  his  in&nt  granddan^ter  was  placed 
in  the  bands  ot  tbe  iatter's  father  the  grantor 
instructed  him  to  deliver  the  same  to  tbe 
grantee  at  hla  (tbe  fatber'aj  pleasure,  doea  not 
defeat  tbe  delivery  (aostalnlng  finding  below). 

In  UUler  v.  Heera,  IM  111.  2S4,  40  N.  B.  577, 
tbe  finding  by  tbe  trial  court  of  tbe  delivery  of 
a  deed  to  the  granteea  waa  upheld  under  tbe 
following  clrcumatancea :  One  »ecuted  a  vol- 
untary deed  to  his  nephews  and  nieces  and 
banded  the  aame  to  hla  partner,  instructing  the 
latter  to  take  the  deed  and  take  care  of  it— 
whether  for  himself  or  the  grantees  be  did  not 
■aj.  Tbe  partner  placed  it  In  a  safe,  need 
both  tor  the  firm  papera  and  for  the  private 
palters  of  the  partners.  Tbe  grantor  exerclaed 
no  control  over  It  for  fifteen  yean.  One  of  the 
eircamstances  which  was  considerably  empha- 
alsed  as  Indicating  an  Intent  on  the  part  of  the 
grantor  to  pass  tbe  title  at  the  time  or  tbe  de- 
livery to  his  partner  was  that  tbe  deed  was  ex- 
pressly made  subject  to  a  lite  lease  ot  the  prop- 
erty executed  contemporaneously,  and  that  such 
life  lease  expressly  recognised  tbe  grantees  In 
the  deed  as  tbe  owners  of  tbe  property.  Tbe 
controvert  in  this  case  was  between  the  grant- 
ees on  one  side  and  tbe  trustees  under  tbe  will 
of  the  grantor  and  tbe  dejKtsltary  of  tlie  deed 
on  the  other  ^de.  Some  of  the  grantee*  were 
Infants  and  some  were  adnlts  (finding  below  re- 
versed) , 

A  good  delivery  to  the  greateei  la  ebown 
where  a  father  having  previouaiy  expressed  hla 
obligations  to  bis  children  becaaae  of  their  re- 
maining with  him  and  aiding  him  to  pay  for 
the  land,  la  contemplation  of  a  remarriage  exe- 
cuted and  acknowledged  a  deed  ot  land  to  the 
children  and  placed  It  In  the  hands  ot  a  third 
person,  with  tbe  declaration  that  he  never 
wished  to  see  It  again,  tbe  deed  on  hla  death 
being  delivered  to  the  grantees  and  recorded. 
Crabtree  t.  Crabtree,  159  111.  842,  42  N.  B.  787 
< finding  below  reversed).  In  this  case,  it  ap- 
peared that  the  grantees  knew  before  tbe  grant- 
or's death  of  the  execution  of  tbe  deed,  accepted 
it,  and  cultivated  tbe  land. 

There  is  a  good  delivery  to  tbe  wife,  where 
a  deed  In  which  she  la  named  as  grantee  is  de- 
livered to  the  boaband,  who  paye  tot  the  prop- 
erty and  procures  the  deed  ta  be  made  out  ia 
her  name.  Pool  v.  Pbllllps,  167  111.  432,  4T 
N.  B.  758  (apparently  so  held  as  a  matter  of 
law).  < 

In  Rod«neler  t.  Brown.  169  III.  847.  48  N.  B. 
468,  a  ddlvery  was  held  to  have  been  effected 
under  tbe  ftdlowing  circumstances:  A  father 
executed  a  deed  to  his  sou,  containing  certain 
conditions.  The  grantor  retained  poBsessIon  of 
tbe  deed,  but  tbe  son  went  into  poaaesalon  of 
tbe  property  and  performed  tbe  conditions  of 
tbe  deed,  and  the  property  was  treated  as  be- 
longing to  bim.  Shortly  before  the  grantor's 
death,  be  said  to  another  son  In  the  absence  of 
tbe  grantee:  "I  will  give  yon  charge  of 
Frank's  deed ;  In  that  drawer  (pointing  to  the 
drawer)  is  Prank's  deed;  take  It  and  give  it 
to  bim."  Tbe  drawer  referred  to  was  in  a 
bureau  In  tbe  room  where  the  deceased  was 
lying.  Tb%  son  assented,  saying  tbe  deed  was 
"now"  In  his  charge,  ud  that  he  would  give  It 
to  his  brother.  He  told  his  mother  that  tbe 
deed  was  In  the  drawer,  belonged  to  his  brother, 
and  was  In  his  charge  and  directed  bar  to  keep 
64  L.  B.  A. 


It  locked  up,  which  abe  consented  to  do.  Tbe 
deed  remained  In  the  drawer  until  after  tbe 
grantor's  death,  when  it  was  delivered  to  tbe 
grantee,  who  placed  It  on  record  (sustaining 
finding  ttelow). 

In  Walter  v.  Way,  170  HI.  96,  48  N.  E.  431, 
ft  was  held  that  there  was  no  delivery  of  a  vol- 
untary deed  where  tbe  grantor  during  bis  last 
Illness  merely  informed  a  third  person  that  tbe 
deed  was  In  a  box  in  the  adjoining  room,  and 
that  tbe  grantee,  not  tbe  third  person,  could 
take  it  and  record  it  (sustaining  finding  below). 

A  note  and  mortgage  executed  by  a  banker 
to  replace  a  note  and  mortgage  which  bad  been 
left  in  bis  custody  but  had  been  mlsappruprl- 
ated  by  an  employee  are  sufllciently  delivered 
where  tbe  banker  banda  them  to  an  employe* 
for  record,  informing  the  mortgagee  thereof,  and 
tbe  latter  assents  to  tbe  arrangement,  although 
they  are  not  In  fact  recorded  and  are  left  in 
the  bank  vault  until  after  an  asrignment  for 
creditors  by  tbe  mortgagor.  Knapstein  v.  Tl»- 
nette,  156  111.  822,  40  N.  B.  947,  Afilrmlng  ST 
111.  App.  570  (sustaining  finding  below). 

Where  one  brother  sold  land  to  another,  ex- 
ecuted a  deed  thereof,  and  delivered  tbe  same 
to  bis  sister,  there  waa  a  good  delivery  to  tbe 
grantee,  It  appearing  that  the  grantor  rccelTed 
the  purchase  price  nom  the  latt^,  and  that 
latter  entered  into  poaseaslon  of  tbe  land  and 
kept  poBsessloo  up  to  the  time  of  bis  death,  al- 
though the  deed  was  never  In  bis  actual  poo- 
session.  UcCormick  v.  McCormIck,  71  Iowa. 
379,  SB  N.  W.  648  (sustaining  finding  below^ 

The  fact  that  the  grantor,  after  d^lverr  to 
the  third  person,  expressed  regret  while  on  a 
trip  to  the  place  where  tbe  grantees  resided, 
that  he  had  not  brought  the  deed  along  with 
bim  and  given  It  to  the  grantees,  does  not  tend 
to  show  that  the  delivery  to  tbe  third  peraoa 
was  not  for  their  benefit,  but  rather  that  be  re- 
garded the  transfer  of  the  title  to  them  as  a 
axed  fact.  IMd. 

Sneathen  v.  Sneatben,  104  Uo.  201,  16  S.  W. 
497  (reveraing  finding  below),  held  that  there 
was  a  good  dellTery  to  the  grantees  where  a 
grandfather  executed  deeds  to  his  infant  grand- 
children, reserving  a  life  estate,  and  delivered 
them  to  hla  wife  with  directions  to  give  the 
same  to  tbe  grantees  aa  soon  as  iAm  saw  tbem, 
notwithstanding  that  they  were  not  banded  to 
tbe  grantees  until  after  the  grantor's  death, 
and  that  the  grantees  did  not  know  of  tbem 
until  after  that  event. 

Where  a  man  who  had  for  months  considered 
the  matter,  and  consulted  with  friends,  declar- 
ing his  Intention  to  convey  lands  to  his  minor 
son,  executed  a  deed  and  delivered  it  to  a  nelgb- 
bw,  saying  to  htm :  "Xou  take  that  deed  and 
file  It  for  record."  and  on  tbe  lattn's  sugges- 
tion not  to  file  It  just  then  be  responded : 
"You  take  that  deed  and  keep  It  safely,"  with- 
out either  adopting  tbe  snggestlon  that  tbe  re- 
cording should  be  postponed  or  Intimating  any 
change  tn  bis  purpose,-  or  any  desire  that  the 
deed  should  be  held  subject  to  bis  order  or  con- 
trol,— tbe  delivery  of  the  deed  must  be  held  to 
have  been  absolute  at  that  time,  and  a  sub- 
sequent filing  for  record,  whether  before  or 
after  the  father's  death,  to  be  merely  the  con- 
summation of  tbe  delivery  to  tbe  son  as  of  the 
date  of  tbe  delivery  to  tbe  neighbor  la  trust. 
Standlford  v.  Btandlford,  97  Ho.  231,  S  L.  R.  A. 
299,  10  S.  W.  836  (reversing  finding  below). 

Where  one  who  bad  partitioned  his  estate 
among  bis  children,  in  order  to  preserve  certain 
of  bis  grandchildren  from  want  on  account  ot 
their  father's  dissipation,  voluntarily  executed 
a  deed  to  them,  having  frequently  declared  bis 
Inteotlon  to  do  so,  and  handed  the  same  to  a 
third  person  with  money  to  record  it,  there  waa 
a  good  delivery  of  such  dee^  ud  tbe  title 
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passed  to  tbe  gruite«a  notwltbstandlns  that 
there  was  a  mladescrlptloa  of  the  premises  In- 
tended to  be  coDTeyed ;  and  the  first  deed,  on 
Accouut  of  Buch  mistake)  bSTlng  been  returned 
to  the  grantor  without  being  recorded,  and  a 
new  deed  executed  to  correct  the  mistake,  It 
was  held  that  the  power  conferred  Dpon  the 
third  person  to  record  tbe  first  deed  attached 
to  the  corrected  deed,  nothing  appearing  to 
show  that  tbe  grantor  had  changed  his  mind, 
■and  It  appearing  tbat  tbe  mooer  which  was 
«iTen  to  tbe  third  person  to  record  tbe  flrtt 
-deed  remained  In  bla  ban  do,  and  that  he  un- 
derstood that  he  was  to  record  tbe  second  deed 
■and  did  so.  Crowder  t.  8earc7.  103  Mo.  97,  IS 
&.  W.  346  (reversing  finding  below). 

In  White  Pollock,  117  Mo.  467,  22  B.  W. 
1077,  tbe  court  upheld  a  declaration  ot  law  of 
the  trial  court,  that  It  the  grantor,  after  sign- 
ing and  acknowledging  a  deed  from  himself  to 
ills  son,  said  to  his  wife,  In  tbe  grantee's  pres- 
ence :  *'Uere  ie  Dannie's  deed.  I  want  yon  to 
take  it  and  take  care  of  It  for  him ;"  and  If,  In 
'Compliance  with  such  request,  tbe  wife  took 
■charge  and  control  of  tbe  deed  at  the  time, — 
there  was  a  deliverr.and  tbe  title  passed,  by  vlr* 
tueof  the  deed,  to  the  grantee.  The  coart  alluded 
to  the  fact  tbat  tbe  declaration  of  law  did  not 
-expressly  require  tbat  the  grantor  ahall  haTo 
I>arted  with  all  dominion  and  control  over  the 
deed,  intending  It  to  take  effect  and  pass  the 
title  as  a  present  transfer,  but  said  that  the 
trial  court  doabtlesa  regarded  tbe  language  used 
AS  conclQslTe  of  such  Intention  on  the  part  of 
the  grantor,  there  being  no  qnalltylog  facts. 

In  Frost  t.  Peacock,  4  Bdw.  Ch.  078,  a  deed 
was  executed  by  a  hnstiand  and  wife.  In  consid- 
eration of  the  grantee,  who  was  the  wife's 
mother,  releasing  dower  In  the  daughter's  land. 
The  deed  waa  left  in  the  possession  of  tbe 
daughter  for  tbe  mother ;  and  It  was  held  tbat 
tbe  deed  must  be  allowed  tbe  same  effect  as 
between  the  grantors  and  grantee  as  if  It  bad 
always  been  In  tbe  actual  possession  and  keep- 
ing of  the  latter  (sustaining  finding  below). 

In  Messelback  t.  Norman,  46  Hun,  414,  which 
vai  an  action  opcMi  a  policy  of  Inaoraoce  In 
which  the  defense  wai  tbat  the  plaintiff  bad 
eonveyed  the  property  to  h^  hoibud  and  cbll- 
4lren  before  the  property  waa  Insured,  It  was 
held  that  a  finding  by  the  referee  that  there  was 
no  delivery  of  the  deed  was  not  Justified,  where 
it  appeared  that  she  to(A  the  deed  to  the 
county  Judge  and  requested  bim  to  hare  It  re- 
corded and  paid  him  tbe  fees  therefor,  and  tbat 
the  deed  was  duly  recorded,  notwitiistandlag 
tier  teatimouy  that  abe  thought  the  deed  was  a 
will;  tliat  ahe  bad  been  in  possession  of  tbe 
property  erer  since;  that  she  nefer  told  her 
children  of  the  deed ;  tbat  she  thought  by  mak- ' 
Ing  the  paper  her  children  would  have  her  prop- 
erty after  her  death ;  that  she  meant  to  have 
such  a  paper  drawn. 

A  delivery  of  a  deed  Is  shown  where  It  was 
delivered  to  an  employee  of  the  grantee  during 
tbe  letter's  absence,  it  appearing  tbat  the  em- 
ployee placed  It  In  the  grantee's  safe  until  the 
latter's  return  home,  wben  he  delivered  It  to 
him,  and  tbat  tbe  latter  thereafter  kept  It  In 
his  posoesaioD  and  assumed  tbe  management, 
and  obtained  and  continued  In  possession  of  the 
property  conveyed,  thereafter.  Brown  v.  Dan- 
forth,  20  N.  Y.  a.  B.  420,  9  N.  7.  Bupp.  19  (SOS- 
talnlng  finding  below). 

Ihere  was  a  good  delivery  of  a  deed  of  gift 
where  tbe  donor  banded  It  to  a  third  person  for 
the  use  of  the  donee  without  any  reservation 
whatever,  requesting  him  to  taire  It  to  the  court- 
honss  and  have  It  recorded,  notwithstanding 
that  he  failed  to  do  iM>,  and  tbat  tbe  deed  was 
not  registered  until  after  the  donor's  death. 
Phillips  ▼.  Houston,  50  N.  C.  (5  Jones,  L.)  302 
04L.  R.  A. 


(sustaining  finding  below).  The  statement  tbat 
tbe  grantor  reserved  no  control  over  the  deed 
seems  to  be  a  deduction  from  its  delivery  to  the 
third  person  to  be  recorded.  It  appeared  that 
such  person  returned  the<deed  to  the  donor,  wbo 
shortly  thereafter  gave  it  to  another  person 
with  the  request  that  it  should  be  taken  to  the 
court  and  recorded.  Tbe  latter  retained  the 
deed  until  the  dcnor's  death,  after  which  it  was 
proved  and  registered. 

Doe  em  dem.  Garnons  v.  Knight,  5  Barn.  &  C. 
671.  8  Dowl.  &  B,  848,  held  that  the  finding  of 
the  Jury  that  the  mortgagor  parted  with  ail 
power  and  control  o>ver  the  mortgage  was  Jus- 
tified by  evidence  tbat  he  put  a  parcel  contain- 
ing It  Into  tbe  possession  of  his  sister,  saying, 
"Here^  Bess,  keep  this;  It  belongs  to  Ur.  Gar- 
nons" (the  mortgagee),  notwithstanding  that 
she  returned  the  parcel  to  her  brother  a  few 
days  later  wben  be  asked  for  it,  it  being  sub- 
sequently returned  to  tier  and  retained  by  her 
until  after  the  mortgagor's  death. 

(2)  WT^en  held  tasffsctlt:& 

See  also  tnfra,  II.  b,  3.  d. 

The  following  cases  present  various  combi- 
nations of  circumstances  which  have  tieen  iwid 
Insufficient  to  uphold  a  delivery  to  a  stranger, 
without  directions  to  await  tbe  grantor'a  death 
before  delivering  to  tbe  grantee : 

In  Barrows  v.  Barrows,  138  111.  649,  28  N.  B. 
083,  one,  In  antlcli>ation  of  his  marriage,  exe- 
cuted a  deed  of  a  bouse  and  lot  In  fee  to  his 
Intended  wife,  and  left  the  deed  with  bis  a^ 
tomey  to  bt  delivered  to  the  grantee  Immedl- 
,  ately  after  the  marriage.  Two  days  after  the 
marriage  tbe  attorney  called  at  tbe  dwelling 
house  where  the  grantor  and  grantee  bad  estab- 
lished their  residence,  and  handed  the  deed  back 
to  the  grantor,  wbo,  after  the  attorn^  had 
gone  away,  handed  It  to  his  wife,  saying  tliat 
whatever  might  bappen  the  bouse  and  lot  would 
be  hers.  In  order  to  obviate  tbe  objection  tbat 
tbe  homestead  character  had  attached  to  the 
property  before  the  virlfe  bad  acquired  title,  it 
was  urged  tbat  tbe  title  passed  at  tbe  time  of 
tbe  delivery  to  tbe  attorney,  but  this  conten- 
tion wasdenied  by  the  court  (sustaining  theflnd- 
Ing  below)  upon  tbe  ground  that,  so  far  as  ap- 
peared, tbe  attorney  held  tbe  Instrument  merely 
as  the  agent  of  the  grantor,  and  bis  possession 
was.  In  law,  the  jtossession  of  the  grantor,  and 
that  tlie  latter  did  not  part  with  tbe  Instrument 
with  the  Intention  of  relinquishing  all  domin- 
ion over  It. 

In  Maynard  v.  Maynard,  10  Mass.  456,  6  Am. 
Dec.  146  (sustaining  the  finding  below),  a  deliv- 
ery was  denied  undw  tlie  following  circumstan- 
ces. A  father  executed  a  deed  to  bis  son,  tell- 
ing tbe  magistrate  before  whom  it  was  acknowl- 
edged that  be  wished  to  make  some  provision 
for  bis  son,  and  requested  tbe  magistrate  to 
take  tbe  deed  to  tbe  register's  office  and  get  It 
recorded.  Tbe  magistrate  did  so  and  Loformed 
the  grantor  thereof,  wbo  told  him  It  was  right 
and  requested  him  to  keep  the  deed  until  It  was 
called  for.  The  son  died  about  a  year  after- 
wards, and  the  grantor  then  called  upon  tbe 
magistrate  for  tbe  deed,  which  was  given  to 
him.  It  appeared  that  the  son  never  knew  of 
its  executlcm.  The  court  said  that  the  facts 
testified  to  by  the  magistrate  left  no  doubt  of 
the  Intention  of  the  grantor  ultimately  to  pass 
the  land  to  his  son,  but  to  keep  the  control  over 
it  until  be  should  be  more  determined  upon  the 
subject ;  and  that,  whaterer  may  hare  been  his 
views,  be  retained  an  authority  over  tbe  deed, 
and,  having  reclaimed  and  canceled  it,  tbe  heirs 
of  the  son  can  claim  no  title  under  it. 

In  Bettlnger  v.  VanAlsUne,  70  Hun,  517,  20 
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N.  T.  Bnvp.  904.  It  waa  held  that  tb«  eonclnslon 
ot  law  of  the  trial  court  that  there  waa  no  de- 
Ilverr  of  deeds  executed  by  a  mother  to  her 
children  waa  atipported  by  flndloBS  of  fact  to 
the  effect  that  the  deeda  were  left  with  a  third 
peraoa  In  the  abaence  of  the  granteea,  wltbont 
any  Intentioa  on  the  grantor's  part  to  convey 
a  present  Irrevocable  title  to  the  granteeB,  and 
without  any  Intention  of  depriving  herself  of 
the  power  to  withdraw,  or  alter,  the  deeds  at 
her  pleaanre.  The  action  was  by  the  grantor 
beraelf  agalnat  the  granteea  to  set  aside  the 
deeda.  The  fiodins  of  fact  In  thla  case,  tha-t 
the  grantor  did  not  Intend  to  convey  a  present 
Irrevocable  title,  was  held  to  be  Justified  by  evi- 
dence that  at  the  time  she  left  the  deeds  with 
the  third  person  ahe  anld  that  ahe  might  want 
to  make  a  change^  and  waa  aaaured  by  the  de- 
pOAltary  that  ahe  eoald  change  them  if  ahe  de- 
aired,  and  that  they  abould  not  go  out  ot  hia 
buida. 

DeUceiy  wUh  directtont  to  awttt  tpvntor'9 
death. 

(1)  When  held  effecttva. 

Bee  also  infra,  II.  b,  2,  c 

The  following  cases  present  varlona  com- 
binations of  clroumstaacea  which  hare  been 
held  either  to  require  or  permit  a  finding  np- 
holding  a  delivery  made  to  a  stranger  with 
directions,  express  or  Implied,  to  await  the 
grantor's  death  before  delivering  to  the 
grantee : 

BrowD  v.  Brown,  1  Woodb.  k  M.  829,Fed.Ca8. 
No.  l,9l>4,  held  that  where  a  father  executes 
a  deed  to  bla.  son,  and  the  latter  exeeates  to 
the  former  a  life  lease  of  the  premises,  and  the 
two  Instrumemts  are  lodged  with  a  third  per- 
son In  order  that  they  may  not  be  recorded  or 
come  to  the  notice  of  the  grantor'a  proapectlve 
wife  until  after  hla  death,  there  la  a  good  de- 
livery, notwithstanding  that,  such  third  person 
falling  alck,  the  father  takes  the  papera  for 
sate  keeping,  and  they  are  found  among  his 
papera  at  bis  death  (original  finding). 

The  testimony  of  a  subscribing  witness  to  a 
deed  that  immediately  after  Its  execution  the 
grantor  banded  it  to  the  mother  of  the  grant- 
ees, who  were  Infants  and  living  with  their 
mother,  "and  told  her  to  keep  It,"  la  at  least 
BUfiiclent  to  carry  the  question  of  delivery  to 
the  Jury.    Gregory  t.  Walker,  38  Ala.  26. 

Arrliwton  v.  Arrtaigton,  122  Ala.  510,  26  So. 
152,  held  that  where  a  father  execntea  deeds  to 
his  illegitimate  children  (infants)  and  delivers 
them  to  their  mother  In  a  sealed  envelope,  tell- 
ing her  to  take  the  papers  and  it  he  dies  first, 
to  look  after  them  for  the  chlldr«i,  and  that  If 
she  dies  first,  he  will  look  after  them, — there 
Is  a  good  delivery  to  the  grantees,  and  the  title 
vesta  In  them  eo  Metonte,  If  the  delivery  Is  an- 
condltlonal,  which  la  a  question  for  tite  Jury 
on  the  facts. 

Id  Douglas  t.  West.  140  III.  455,  81  N.  E. 
408,  one  executed  a  deed  to  bis  grandchildren, 
reserving  the  use  of  the  property  during  the  life 
of  himself  and  wife.  He  placed  the  deed  In  the 
bands  of  a  friend,  with  whom  It  remained  until 
after  hla  death.  Be  did  not  expressly  Instruct 
the  custodian  to  deliver  the  deed  to  the  grantees 
after  hia  death,  but  It  was  manlfeat  from  the 
statements  he  made  at  the  time  that  the  Aetlr- 
ery  to  her  was  for  the  grantees.  It  was  held 
(reversing  finding  below)  that  there  was  a  good 
delivery  to  the  grantees,  and  that  such  delivery 
was  not  defeated  by  the  fact  that  the  wife  of 
the  grantor,  after  his  destb,  obtained  posses- 
sion of  the  deed  from  the  custodian  and  de- 
stroyed it. 

IQ  Wlaterbottom  t.  Pattlson,  1S2  III.  884,  38 
fi4L.  R.  A. 


N.  B.  lOSO  (reversing  finding  below),  a  delirery 
was  upheld  under  the  following  clrcnmstancee  : 
A  father,  in  accordance  with  his  previously  ex- 
pressed Intention,  and  during  bis  last  illness, 
ncecuted  a  deed  emiTering  a  life  eatate  to  his 
daughter,  and  the  remainder  to  her  cbildrai. 
Some  days  afterward  he  called  for  the  deed, 
speaking  of  It  as  his  daughter's  deed,  and  said 
to  another  daughter:  "Put  it  away  and  give 
it  to  Mary  [the  grantee];  It  is  hers;  I  shall 
never  want  It  any  more;  I  would  like  to  live 
a  few  years  to  see  how  Hary  makes  it  on  tbe 
old  place,  but  Jake  Williams'  [the  grnntorl 
doom  is  sealed."  Tbe  other  daughter  took  the 
deed  and  put  It  away  in  a  drawer  in  the  grant- 
or's house.  She  did  not  tell  her  father  where 
she  put  it,  and  he  never  asked  for  it  again,  nor 
spoke  of  It  again.  Bhe  delivered  it  to  the 
grantee  after  hla  death.  The  latter  apinrently 
did  not  know  of  tbe  deed  until  It  waa  handed 
to  her.  It  was  held  that  there  was  a  good  ds- 
llvery. 

The  delivery  of  a  deed  to  the  husband  of  the 
grantee  with  the  direction,  "Qlve  It  to  someone 
to  keep  while  I  live,  then  to  be  recorded," — Is 
a  suQiclent  delivery.  Squires  v.  Summers^  85 
Ind.  252  (afilrmlng  finding  below). 

Where  a  father,  shortly  before  his  death, 
gave  one  of  his  sons  a  bundle  of  papers,  among 
wblch  waa  a  sealed  envelope  couiaUiing  deeds 
to  his  children,  and  directed  him  to  deliver  tba- 
deeds  to  the  grantees  after  bis  death,  which  di- 
rections were  carried  out,  there  was  a  good  de- 
livery, it  not  appearing  that  any  stranger  ac- 
quired any  right  to,  or  interest  In,  or  lien  upon, 
the  land  between  tbe  dates  of  the  first  and  sec- 
ond deliveries.  Ow«i  v.  Wlliiama,  114  Ind.  179. 
15  N.  B.  678  (sustaining  finding  below;.  The 
court  said  that  the  case  was  a  proper  one  for 
the  application  of  tbe  doctrine  of  relation,  and 
that  under  that  doctrine  the  delivery  of  the 
deeds  to  the  grantees  after  the  grantor's  death 
related  back  to  the  delivery  thereof  to  the  third 
person  for  their  t>eneflt,  and  the  deeds  took  ef- 
fect as  of  that  date. 

A  delivery  was  held  to  have  been  shown  In 
Hlnson  v.  Bailey,  73  Iowa,  644,  35  N.  K.  626 
(sustaining  finding  below),  under  the  following 
circumstances :  A  mother  bad  made  a  will 
devising  the  land  to  her  two  daughters.  After- 
wards she  concluded  to  revoke  the  will  and 
deed  tbe  land  to  the  daughters.  She  went  with 
one  of  them  to  a  juatice  of  tbe  peace,  signed 
and  acknowledged  a  deed  beton  bim,  and  left 
the  deed  In  hla  custody  witb  Instructions  to 
keep  it  until  she  had  died  and  then  to  file  It 
for  record.  The  justice  told  her  that  she  could 
have  the  deed  whenever  she  should  want  it,  but 
sbe  replied :  "I  don't  want  It  Yon  must  ke^  It 
until  I  die."  She  told  the  daughter  who  ac- 
companied her  that  she  had  deeded  the  land  t» 
her..  It  does  not  appear  that  the  otlier  daugh- 
ter knew  of  the  deed. 

In  Trssk  v.  Trask,  90  Iowa,  318.  57  N.  W. 
841,  a  father  made  a  will  and  also  executed  a 
deed  of  a  farm  to  his  son,  the  wife  Joining 
therein.  He  enclosed  both  papers  in  an  »• 
velope  and  delivered  tbe  same  to  the  cashier 
a  bank.  Bubsequently  a  misunderstanding 
arose  between  the  grantor  and  his  wife  with  re- 
spect to  the  conveyance  of  the  farm,  tbe  wife 
claiming  that  she  had  not  intended  to  execute 
a  deed  for  it.  They  arranged  an  amicable  set- 
tlement, and.  In  order  to  remove  any  question, 
the  envelope  containing  the  deed  and  will  were 
tak«i  from  the  bank  and  the  deed  was  reac- 
knowledged,  after  which  the  will  and  deed  were 
replaced  in  tbe  same  envelope  and  returned  to 
tbe  bank.  At  the  time  the  envelope  was  first 
delivered  to  tbe  cashier  the  grantor  stated  the 
contents  thereof  to  the  latter  aad  told  him  they 
were  for  bla  son  If  anrthing  happened  to  bIm 
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(the  grantor).  Tne  eoart  conceded  that  the 
fact  that  the  will  was  placed  la  the  same  en- 
velope as  the  deed  milttated  somewhat  agRlnst 
the  existence  of  an  Intention  by  the  grantor 
that  the  title  of  the  property  ehonld  pau  to 
the  son,  but  held  (BUstalnlng  the  finding  below) 
that  tb«  forcfl  <rf  that  dnninutaoce  waa  OTer- 
come  by  the  other  circumatancei^  and  that  the 
deed  was  delivered  to  the  bank  aa  a  conveyance 
prizjtetiti,  and  took  effect  upon  the  death  of 
the  father  by  relation  from  the  delivery  to  the 
cashier. 

In  Thatcher  ▼.  Bt  Andrew's  Charcb,  87  MIcb. 
264,  tbfl  court  held  (tnistalnlng  tbe  finding  be- 
low) that  there  was  a  valid  delivery  and  accept- 
ance of  a  deed  of  trost  under  a  finding  of  fact 
that  tbe  grantor  left  the  deed  with  the  attor- 
ney who  prepared  It,  with  whom  It  remained  nn- 
•  til  after  ber  death,  when  be  left  it  at  the  reg- 
ister's office  for  record,  at  the  request  of  one 
of  the  trustees;  that  during  the  time  between 
Its  execution  and  the  grantor's  death  she  re- 
mained In  possession  of  tbe  property,  exercis- 
ing exclRMlve  contnri  over  the  same  and  convey- 
ing a  part  of  the  premises  to  a  third  person ; 
that  she  had  no  conversation  with  the  trustees 
after  the  execution  of  the  deed,  and  that  only 
two  of  them  were  aware  of  its  existence  before 
her  death,  one  of  them  having  requested  the  at- 
torney to  retain  the  deed,  as  It  would  probably  be 
safer  In  his  hands  than  elsewhere ;  and  a  further 
bndlng  that  the  grantor  did  or  said  nothing 
more  in  the  way  of  delivering  the  deed,  but 
that  It  waa  her  Intention  to  do  whatever  was 
necessary  to  make  the  deed  valid  and  effectual, 
and  that  tbe  delivery  to  the  attorney  was  In- 
tended by  her  to  give  the  deed  effect  as  a  valid 
Instrument. 

Haeg  V.  Haeg,  53  Minn.  33,  BS  N.  W.  1114, 
recognizes  that  it  la  essential  that  tbe  deed 
shall  have  been  placed  in  the  control,  custody, 
or  possession  of  tbe  third  person,  and  sustains 
a  finding  of  fact  that  the  deeds  in  question 
were  so  placed,  where  it  appeared  that  the 
grantor  executed  deeds  dividing  the  land  among 
his  children,  and  that  bis  friend,  who  signed 
them  as  a  witness,  went  with  him  and  assisted 
to  place  them  in  a  box  in  a  safety-deposit 
▼ault  where  he  kept  his  papers,  the  grantor 
at  that  time  requesting  his  friend  to  see  that 
the  deeds  were  delivered  to  tbe  children  at  his 
death,  and  tbe  latter  promising  to  do  so,  such 
request  being  repeated  Just  before  the  grantor's 
death.  Soon  after  the  grantor's  decease,  the 
friend  went  with  the  widow  and  took  tbe  deeds 
out  of  tbe  vault,  and  delivered  them  to  the 
grantees  as  arranged.  The  court  said  that  It 
was  clear  that  tbe  arrangement  was  under- 
stood beforehand  by  all  the  parties,  and  that 
tbe  box  In  which  the  deeds  were  deposited  for 
safe  keeping  was  to  be  accessible  to  tbe  tblrd 
person  to  enable  bim  to  carry  out  his  agree- 
ment with  the  grantor  and  make  final  delivery 
to  the  grantees.  The  court  also  said  it  waa 
unnecessary  to  consider  what  would  have  been 
tbe  effect  If  the  grantor  had  recovered  from  bis 
sickness  and  finally  taken  back  the  deeds,  inas- 
much as  he  did  not  change  bis  mind.  This  case 
seems  to  go  even  further  than  UuNBO  T. 
BowLP.s  in  upholding  a  delivery. 

In  Ooodell  t.  Pierce,  2  Hill,  058  (denying  new 
trial),  the  grantor  executed  a  deed  to  his  grand- 
son, and  handed  It  to  the  draftsman  with  In- 
structions to  retain  It  during  the  grantor's  life, 
and,  in  case  of  bis  death,  to  deliver  It  to  some 
person  to  keep  for  the  grantee.  The  draftsman 
accordingly  retained  It  until  after  the  grantor's 
death,  and  then  went  before  an  oflUcer  for  the 
purpose  of  proving  its  execution  as  a  subscrib- 
ing witness,  and  left  It  wltb  tlie  officer  for  the 
grantee.  In  an  action  by  the  heirs  of  the 
grantor  against  a  remote  irarcbaser  onder  the 
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grantee,  It  was  held  thtit  the  circumstances 
were  sufficient  to  show  the  deed  to  have  come 
to  the  hands  of  the  latter  In  the  mode  intended 
by  the  grantor,  and  that  It  was  effectual  to 
transfer  the  title. 

In  CralD  v.  Wright,  114  N.  T.  30T,  21  N.  E. 
401,  the  court  said  that  the  question  of  delivery 
of  a  deed  from  a  mother  to  her  daughter  was 
a  question  for  the  Jury,  where  the  deed  was 
given  to  tbe  husband  of  the  grantee,  with  a  re- 
quest that  it  should  be  kept  secret  during  the 
life  of  the  grantor,  from  all  who  were  not 
obliged  to  know  of  Its  existence,  it  further  ap- 
pearing that  the  grantee  was  in  the  house  when 
tbe  deed  waa  prepared  and  executed,  and  waa 
present  at  a  conversation  shortly  before  when 
the  grantor  announced  her  Intention  to  convey 
the  property  to  her.  Tbe  court  said  that,  in. 
the  absence  of  proof  of  express  dlaaffirmftnce,. 
acceptance  would  be  presumed  from  such  facts. 

There  Is  a  good  delivery  to  the  grantee  wbere- 
a  husband  executes  and  acknowledges  a  deed  to- 
his  wife  and  delivers  the  same  to  a  third  person^ 
with  instructions  to  retain  It  for  his  wife  until 
after  his  death,  and  then  bare  it  recorded,  lOi 
the  absence  of  anything  to  Indicate  an  Inten- 
tion on  the  grantor's  part  not  to  make  the  c(ki- 
Teyance  effectual  Immediately.  Dlefendorf  v. 
Diefendort,  1S2  N.  ¥.  100,  30  N.  EL  87S  (sus> 
talning  finding  below>. 

In  Brown  T.  Austen,  86  Barb.  841,  a  dellT< 
ery  of  deeds  to  a  third  person,  to  be  delivered  tO' 
the  grantees  after  the  grantor's  death,  or  before- 
If  he  should  so  direct,  waa  deemed  to  be  an  ir- 
revocable and  complete  delivery  for  the  use  of 
the  grantees,  so  that  the  deeds  took  effect  Im- 
mediately, even  as  against  the  Intervening 
rights  of  creditors  acci-ulng  between  the  datea- 
of  the  firnt  and  second  deliveries,  under  tbe  fol* 
lowing  circumstances  :  A  father,  while  solvent, 
executed  separate  deeds  to  bis  three  daughters- 
of  houses  and  lots  owned  by  him.  Two  of  the 
houses  had  been  built  for,  and  were  occupied  by,- 
the  daughters,  to  whom  they  were  respectlveir 
conveyed.  One  of  the  deeds  was  delivered  di- 
rectly to  the  grantee  at  the  time  It  was  exe- 
cuted. After  retaining  It  about  a  week,  she  re- 
turned it  to  the  grantor,  requesting  him  to  keep- 
It  for  her.  The  grantor  placed  that  deed,  with 
the  other  two  deeds,  In  the  hands  of  a  third, 
person,  taking  from  the  latter  receipts  there- 
for, stating  that  the  deeds  were  received  In  es- 
crow, and  were  to  be  delivered  to  the  respective 
grantees  upon  tbe  death  of  the  grantor,  or  at 
such  earlier  period  as  should  be  designated  by 
him.  The  grantees  were  each  Informed  by  the 
grantor  that  the  deeds  had  been  so  deposited 
for  them,  and  that  th^  could  have  them  when- 
ever they  wished.  Subsequently,  the  grantor 
became  Insolvent  and  Judgments  were  recovered 
against  him,  and  he  then  procured  the  depos- 
itary to  deliver  the  deeds  to  tbe  grantees.  The 
court  said  that  the  statement  In  the  receipts 
that  the  deeds  were  received  In  escrow  was  not 
controlling  on  the  question. 

Where  one  executed  a  deed  to  her  daughters, 
and  at  the  same  time  received  from  them  a 
least  for  the  term  of  her  natural  life,  and  de- 
posited both  d<>«d  and  lease  with  a  third  per- 
son with  instmctltms  to  deliver  the  deed  to  the 
grantees  In  the  event  of  her  death,  there  was  a 
valid  ddlvery  to  the  grantees  as  of  tbe  time  of 
the  delivery  to  tbe  tblrd  person,  notwltfaataud- 
ing  that  it  was  never  actually  delivered  to  then» 
until  aftw  the  grantor's  death.  Martin  v.  Pla- 
harty,  13  Uont.  96,  19  L.  R.  A.  242,  82  Pae.  28T 
(sustaining  finding  below).  In  this  case  It  ap- 
peared, In  addition  to  the  foregoing  facts,  that 
the  grantor  died  some  months  after  the  dellverr 
of  the  papers  to  the  depositary,  without  ever 
hSTlng  called  for  them,  or  attempted,  or  ex- 
pressed any  desire^  to  regain  possesaion  of  them,. 
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-and  that  while  the  papers  were  with  the  depos- 
itary, she  ipoke  of  the  deed  as  "the  girls'  deed." 

In  CannlDg  v.  Flnkham,  1  N.  H.  803,  A  dellr- 
-«rr  was  upheld  under  the  following  circum- 
stances :  A  grantor,  deslilnf  to  moke  a  final 
aettlement  of  talc  estate  among  his  cblldi-en,  ex- 
«cated  a  deed  to  them  In  their  abaence  and  made 
a  formal  dellTery  tbweot  to  bis  brother.  The 
'deed  was,  howevw,  ImmedlatelT  returned  b;  the 
latter  to  the  grantor's  wife,  who  was  requested 
to  keep  It  safe.  The  deed,  with  other  papers, 
was  afterwards  deposited  with  a  third  person, 
the  gnmtor  requeatlng  blm  to  keep  the  papers 
and  iDformlog  him  that  as  soon  as  he  (the 
BtantOT)  was  gon^  hia  wUe  would  give  Instroc- 
tlons  as  to  the  disposition  to  be  made  of  the 
papers.  The  deed  was  delivered  by  such  third 
person  to  the  grantees  after  the  grantor's  death. 
It  Is  to  be  obaerred  In  this  case  that  the  reser- 
Tatlon  of  the  power  to  recall  the  deed  was  not 
deemed  fatal  to  a  dellrery.  If  not  exercised. 

The  delivery  to  a  third  person  by  the  grantor, 
the  grantee  being  present,  of  a  deed  bearing  an 
Indorsement  to  the  effect  that  It  is  to  be  de- 
livered to  the  grantee  upon  the  ordw  of  the 
grantor,  or  at  the  death  of  the  grantor.  Is  a 
delivery  4i»  praaenti  to  the  grantee.  Wright  T. 
Werden,  7  Ohio  K  P.  122.  Tha  Qnestlcm  dla- 
cuased  was  simply  as  to  whether  the  grantor 
had  surrendered  all  domlnlMi  and  control  over 
the  deed,  and  It  was  held  that  he  had,  the  only 
right  retained  by  him  with  respect  to  U  being 
to  order  Ita  dslivery  twtora  Us  death  U  he  aaw 
At. 

■  In  Qelalnger's  Estate^  11  Pa.  Co.  Ct.  168, 
where  the  grantor  declared  In  his  will  that  he 
had  depoiilted  certain  deeds  with  his  son-in-law 
to  be  delivered  to  the  grantees  after  bis  death, 
such  declaration  was  accorded  great  weight 
upon  the  question  whether  the  grantor  depos- 
ited the  deeds  during  hts  lifetime  without  the 
right  to  recall  or  revoke  them,  and  it  was  held 
that  he  did  so  deposit  them,  notwithstanding 
that  they  were  found  In  a  box  that  belonged 
to  him,  which  was  In  a  bank  vault,  It  arooar- 
!ng  that  the  depoaltary  lived  In  the  same  family 
with  the  grantor,  and  that  their  business  rela- 
tions were  very  Intimate. 

(2)  Whea  held  IneffecUvt. 

The  following  cases  present  various  combina- 
tions of  circumstances  which  have  been  held  In- 
«n0cient  to  uphold  a  delivery  to  a  stranger 
wlUi  directions  to  await  the  grantor's  death  be- 
fore d^Ivering  to  the  grantee. 

In  Uarman  v.  Harman,  17  C.  C.  A.  479,  84 
tr.  8.  App.  816,  70  Fed.  S94,  It  was  held  that  no 
delivery  of  deeds  was  effected  where  they  were 
placed  In  a  sealed  envelope  with  otlier  papers 
of  the  grantor,  and  the  envelope  banded  to  one 
of  the  grantees  as  executor  of  the  grantor's 
will,  to  be  opened  after  his  death,  and  the  deeds 
to  be  then  finally  delivered  to  the  proper  par- 
ties, having  been  afterwards  recalled  by  the 
grantor  (so  held  as  a  matter  of  law  upon  the 
facta). 

There  was  no  effectual  delivery  ot  a  deed  to 

the  grantee  where  the  grantor  delivered  it  to  a 
third  person  upon  the  condition  that  he  should 
not  deliver  It  to  the  grantee  until,  or  unless,  the 
grantor  should  die  from  the  lllneas  from  which 
he  was  then  suffering,  notwithstanding  that 
such  third  person,  In  violation  ot  the  condition, 
■delivered  the  deed  to  the  grantee.  Klose  r. 
Hillenbrand.  88  Cal.  473,  26  Fac.  SS2  (saataln- 
4ng  finding  below). 

In  Eenney  T.  Parks,  125  Cal.  146,  67  Pae.  772 
(reveralng  finding  below),  a  huaband  and  wife 
executed  mutual  deeds,  and  delivered  them  to 
a  third  person  with  the  understanding  that  if 
the  husband  should  die  before  the  wife  his  deed 
to  her  should  be  recorded,  and  If  she  died  first 
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her  deed  to  him  shonld  be  recorded.  The  hus- 
band died  first,  and  It  waa  held  that  the  dellr- 
ery  of  his  deed  to  the  third  person  ,waB  not  sof- 
flclent  to  pass  the  title  to  the  wife.  This  waa 
upon  the  ground  that  It  was  the  Intention  of 
the  parties  that  the  party  surviving  should  have 
back  his  or  her  deed,  and  that  such  reservation 
waa  fatal. 

In  Stlnson  v,  Anderatm,  06  111.  878  (anstain- 
Ing  finding  below),  a  delivery  waa  drated  under 
the  following  drenmatanees ;  The  grantor  ex- 
ecuted a  deed  to  his  minor  children,  and  left  the 
same  with  the  magistrate,  saying:  "I  want 
you  to  take  It  and  take  care  of  thla  deed  for  me. 
It  !  want  It,  I  will  call  and  get  it:  if  I  dlu.  or 
anything  serioos  should  happen  to  me,  I  want 
yon  to  deliver  It  to  my  children  It  ot  age."  The 
grantor  aftwward  mortgaged  the  land  to  secure 
borrowed  money.  The  declsl<m  Is  upon  the  • 
ground  that  the  grantor  did  not  part  with  all 
future  control  over  the  deed.  The  controversy 
was  between  the  grantor's  widow  and  the  grant- 
ees. The  opinltm,  however,  refers  to  the  exe- 
cntlon  of  the  mortgage  as  a  withdrawal  of  the 
deed.  How  much  force  was  accorded  to  tha 
fact  that  the  deed  was  drawn  is  not  entirely 
clear,  thou^  It  does  not  appear  that  the  ded^ 
slon  waa  controlled  by  that  fact.  The  oplnioa 
concludes :  "All  the  acts  ot  the  grantor  are  In- 
consistent with  the  theory  that  there  had  been 
an  absolute  delivery  of  the  deed  In  escrow  to 
take  effect  opon  hla  death.  It  waa  nnder  his 
control  aU  the  time." 

No  delivery  of  a  deed  from  a  husband  to  hla 
wife  la  shown  where  the  husband,  when  about 
to  start  on  a  Journey,  gave  the  deed  to  a  son, 
in  a  sealed  envelope,  sayli^  that  It  was  a  deed 
to  hlB  wife,  and  that  if  anytbtog  happened  t« 
him  the  son  should  give  It  to  her  and  have  It 
recorded  right  away.  The  son,  aftw  keeping  it 
from  four  to  six  years,  returned  It  to  the 
grantor  at  the  letter's  request,  and  he  retained 
It  until  hts  death,  when  it  wss  found  among 
his  papers,  In  a  box  In  whlcb  were  also  papers 
of  the  wife,  but  of  which  be  alone  kept  the 
key.  Fonts  r.  Bell,  172  III.  84S,  BO  M.  B.  198 
(sustaining  finding  below). 

In  Walter  v.  Way,  170  111.  06,  48  N.  BL  421 
(sustaining  finding  below).  It  was  held  that  the 
following  circumstances  did  not  show  a  d«IIvety 
of  a  voluntary  deed  to  the  grantee:  The  grantor 
after  inclosing  the  deed  In  an  envelc^  bearing 
the  Indorsement :  "I  hereby  deliver  the  within 
deed  to  ...  [a  named  third  peraool  and 
direct  that  In  case  of  my  death  .  .  .  tsndi 
third  perscm]  Is  to  deliver  said  deed  to  .  .  . 
[the  grantee],"  placed  It  In  a  box  in  a  aafety 
deposit  vault,  banding  cme  key  to  the  grantee 
and  one  to  the  third  person,  stating  to  the  lat- 
ter that  In  case  be,  the  grantor,  should  not 
come  back,  he  should  get  the  deed  and  deliver 
It  to  the  grantee.  The  grantee  kept  the  key  de- 
livered to  him,  but  the  third  person  returned 
his  key  to  the  grantor  upon  the  latter**  return 
from  a  Journey.  The  grantor  subsequently  aar- 
rendered  the  box  and  to<rfE  possession  of  Its  con- 
tents. Including  the  deed,  and  placed  them  In 
a  tin  box  In  the  room  occupied  by  him,  where 
they  remained  nntll  his  death. 

In  Jones  t.  Loveless,  99  Ind.  817,  It  vnu  hdd 
that  a  cross  complaint.  In  a  proceeding  by  an 
administrator  to  subject  certain  real  property 
to  the  debts  of  the  intestate,  showed  condu- 
rively  that  the  Intestate  did  not  deliver  a  vol- 
untary deed  to  hli  children,  where  It  alleged 
that  he  placed  the  deed  In  the  hands  of  a  third 
person  to  be  held  by  the  latter  for  the  grantees 
during  the  grantor's  lifetime,  and  at  his  death 
to  be  delivered  to  the  grantees  therein  The  de- 
cision Is  upon  the  ground  that  the  tacts  al- 
leged show  that  the  Intestate  authorised  the 
third  person,  as  his  afent.  to  do  the  things 
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■mentioned,-  and  that  upon  the  deatb  of  the  In- 
testate the  aathorlty  of  sach  tbird  person  vae 
revoked  and  he  ceased  to  be  the  Intestate'B 
«gent  for  any  purpose,  and,  therefore,  could  not, 
lor  the  deceaied  grantor,  deliver  the  deed.  In 
this  case  the  coart  aim  laid  considerable  stress 
lupon  the  fact  that  between  the  time  of  the  de- 
livery to  the  third  person  and  the  death  of  the 
grantor  he  became  Insolvent,  and  held  that, 
that  being  the  case,  the  doctrine  of  relation 
'Should  not  be  applied. 

In  Osborne  v.  Esllnger,  155  Ind.  851,  56  N.  B. 
439  (sustaining  finding  below),  a  delivery  was 
•denied  under  tbe  following  clrcumstancea :  A 
mother  executed  deeds  to  her  children.  Inclosing 
them  in  an  envelope  Indorsed  "Deeds  to  chil- 
dren." She  banded  the  deeds  to  an  aged  sister- 
in-law  who  made  her  home  with  her,  saying 
that  she  desired  the  latter  "to  take  care  of  the 
papers  and  keep  tbem  until  after  her  .  .  . 
[tbe  grantor's]  death,  and  then  deliver  them 
to  the  one  who  should  settle  her  estate."  Sub- 
■aequently,  beeanse  of  the  advanced  age  of  the 
custodian,  the  grantor  took  back  tbe  papers  and 
put  them  In  a  "press"  In  her  home,  and  told 
the  former  custodian  that  she  bad  placed  tbem 
there,  adding:  "In  case  I  get  sick,  you  take 
■care  of  these  papers,  and  when  I  die  give  them 
to  the  one  who  settles  my  estate."  The  grantor 
aubsequentty  became  ill  and  her  Blster-ln-law 
took  tbe  papers  from  the  "press"  and  deposited 
them  in  a  box  of  her  own  over  which  she  had 
exclusive  control  and  so  kept  them  until  after 
the  death  of  the  grantor,  tbe  latter  having  been 
informed  of  tbe  facta  and  having  expressed  her 
•approval.  The  deeds  were  delivered  to  the 
-grantees  after  the  grantor's  death.  The  sister- 
in-law  did  not  know  that  the  package  intrusted 
to  her  contained  the  deeds  until  after  the  grant- 
or's death,  but  did  know  the  person  whom  the 
grantor  had  selected  to  settle  her  estate.  It 
further  appeared  that  the  will  of  the  grantor 
was  delivered  to  her  sister-in-law  at  the  same 
time  as  tbe  deeds.  The  decision  Is  upon  tbe 
gronnd  that  the  grantor  never  parted  with  pos- 
•essttw  and  control  of  the  deeds  any  more  than 
of  the  will  before  her  death. 

In  O'Connor  O'Connor,  100  Iowa.  478,  69 
N.  W.  676,  a  father  executed  a  deed  to  his  chll- 
-dren  and  left  it  with  the  Justice  before  whom 
it  was  acknowledged.  The  latter  forwarded  It 
to  the  recorder's  office  for  record.  Tbe  father 
-cladmed  that  he  did  not  Instruct  the  Justice  to 
■do  BO,  but  the  court  said  that  It  was  probable 
that  he  did.  Before  the  deed  was  recorded,  it 
was  taken  from  the  recorder's  offlce  by  the 
grantor,  and  kept  by  him  until  his  wife  Burrep- 
titlonaly  obtained  possession  of  It  and  delivered 
'It  to  the  granteeSi  who,  in  the  meantime,  did 
not  know  of  Its  existence.  It  was  held  (revers- 
ing finding  below)  that  there  was  no  delivery 
'by  the  grantor  sufficient  to  render  the  deed  op- 
■eratlve.  The  court  said  that  the  most  that 
-rould  be  said  Id  favor  tit  deHvery  was  that  the 
father  Intmded  a  delivery  of  the  deed,  bnt  that 
before  It  was  accomplished  he  changed  his  mind, 
and  that  there  was  nothing  In  the  transaction 
which  prevented  hia  doing  so.  If  the  court 
-meant  that  the  grantor  In  any  caae  may  change 
his  mind  before  acceptance,  such  holding  seemi 
opposed  to  the  entire  theory  upon  which  a  de- 
livery to  a  third  person  la  upheld  as  a  de- 
livery to  the  grantee,  since  that  the(»y  requires, 
under  any  clrcumstfuues,  whether  the  grantor 
has  attempted  to  recall  the  deed  or  not,  that 
he  shall  have  parted  with  all  dominion  and  con- 
trol over  the  deed  at  the  time  of  Its  delivery  to 
the  third  person. 

In  Colyer  v.  Hyden,  94  Ky.  180,  21  S.  W. 
-868,  It  was  held  (reversing  finding  below),  that 
where  a  grantor  handed  a  deed  to  his  children 
to  his  wife,  and  told  her  to  take  care  of  It  or 
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put  It  away,  there  being  no  delivery  to  the 
grantees  until  after  the  grantor's  death,  there 
was  no  such  delivery  as  to  pass  the  title.  Tbe 
court  said  that  It  aeema  to  have  been  tbe  Inten- 
tion of  the  grantor  to  keep  control  over  the 
Instrument  until  fully  determined  whether  ulti- 
mately to  deliver  It. 

There  Is  no  delivery  of  bonds  executed  by  a 
father  In  favor  of  his  son  where  they  are  left 
with  a  tbird  person  with  directions  "to  take 
care  of  them  and  deliver  them  to  hU  son  In 
case  he  dies  without  a  will."  Carey  v.  Dannls, 
13  Md.  19  (susUining  finding  below). 

In  Hale  v.  Joalln,  134  Mass.  310,  one  exe- 
cuted a  deed  to  his  brother,  and  placed  it  in 
the  hands  of  the  magistrate  who  took  the  ac- 
knowledgment, saying :  "I  want  yon  to  take  It 
and  keep  It  as  long  as  I  live.  Say  nothing  to 
Brother  Calvin  [the  grantee]  or  anybody  else 
about  It,  and  when  I  am  gone,  give  it  to  him." 
The  deed  remained  In  the  magistrate's  custody 
until  the  grantor's  death.  In  the  meantime,  at 
the  request  ot  the  i^antor,  he  prepared  a  will 
for  the  latter,  which  purported  to  revoke  all 
former  writings  whether  In  the  shape  of  will, 
codicil,  "deed,"  or  otherwise,  tbe  grantor  say- 
ing at  tbe  time  that  the  word  "deed"  referred 
to  Uie  deed  In  the  magistrate*!  custom,  and 
that  he  meant  to  revoke  and  cancel  It.  The 
grantor  also  told  the  magistrate  to  hand  the 
deed  back  to  him  (the  graaiar)  sometime.  The 
court  held  {original  finding)  that  there  was  no 
delivery  sufficient  to  vest  the  title  In  the 
grantee.  It  said  that  the  grantor  did  not 
intend  that  the  grantee  should  have  any  present 
Interest  In  tbe  deed,  but  Intended  to  keep  in 
himself  the  dominion  and  control  of  It;  that  it 
was  In  the  bands  of  the  magistrate  as  a  deposi- 
tary for  the  grantor,  and  not  as  agent  or 
tmstee  tor  the  grantee;  that  the  act  waa  in- 
tended to  be  In  the  nature  of  a  testamentary 
act  which  could  be  revoked  at  any  time ;  and 
that  as  It  was  in  fact  revoked  It  was  not  neces- 
sary to  consider  what  effect  it  would  have  had 
if  there  had  been  no  revolution.  This  decision 
seems  to  he  iqiposed  to  the  doctrine  that  a  de- 
llveiy  to  the  grantee  may  he  effected  by  a  da- 
livery  of  the  deed  to  a  third  person  to  be  de- 
livered to  the  grantee  after  tbe  grantor's 
death.  It  does  not  appear,  from  tbe  statement 
of  filets,  that  there  was  any  reservation  of  do- 
minion and  control  over  the  deed,  unless  such 
reservation  Is  necessarily  Implied  from  tbe  cir- 
cumstance that  the  deed  Is  not  to  be  delivered 
by  tbe  third  person  to  the  grantee  until  after 
the  grantor's  death.  It  may  be,  however,  that 
the  statement  in  tbe  opinion  that  the  grantor 
intended  to  keep  In  himself  the  d<Mnlnlon  and 
control  of  th«  de^d  waa  based  on  the  circum- 
stances of  the  partlcnlar  case,  Including  the  - 
circumstance  that  the  grantor  did  afterwards 
attempt  to  recall  and  revoke  the  deed.  In  a 
correct  view,  it  would  seem  that  the  latter  - 
elreamstance  would  be  of  no  Importance  except 
aa  It  hears  upoa  On  question  of  the  original 
Intention  of  tbe  grantor,  since,  In  order  to  make 
the  deHvery  to  the  third  person  effectnal  as  a 
delivery  to  the  g^tee.  even  in  the  absence  of 
any  attempt  on  the  grantor's  part  to  recall  the 
deed,  the  grantor  must  have  parted  with  all 
dominion  and  control  over  the  deed. 

In  Taft  V.  Taft,  59  Ulch.  185,  60  Am.  Rep. 
291,  26  N.  W.  426.  a  delivery  was  denied  under 
the  following  clrcumstancea :  A  fiither,  de- 
slrliv  to  provide  for  hla  sona,  executed  a  deed 
to  them  and  placed  it,  together  with  a  note  to 
his  daughter,  in  the  hands  of  a  third  person 
to  be  delivered  to  the  grantees  after  his  death, 
pn  etrndlUtm  that  they  should  sign  the  note. 
The  court  said  that  If  the  deed  had  baui  de- 
livered to  the  third  person  Irrevocably,  on  the 
rimple  condition  that  he  shonld  tranafer  It  to 
60 
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the  srantees  on  the  death  of  the  grantor,  It 
micht  have  been  Talld  npon  the  authority  of 
previooB  dflclalona  In  the  atate ;  but  that  In  the 
cam  at  bar  the  dellTery  was  In  escrow;  and 
that  while  the  flctlon  of  relation  back  may  be 
lodulgred  In  case  of  an  nnlntended  or  unex- 
pected occnrrenqe  of  some  disability,  wltbout 
which  the  second  delivery  would  have  been  the 
act,  at  Its  date,  of  the  grantor,  yet  where,  by 
the  very  condition  of  the  escrow,  the  second 
delivery  Is  not  to  take  effect  nntll  after  the 
grantor's  death,  the  fiction  cannot  be  Indulged, 
as  it  might  be  In  ease  of  the  delivery  to  a  third 
person  to  await  the  happening  of  some  inevit- 
able event,  without  any  farther  condition. 

Bark  T.  Sproat,  96  Mich.  404.  55  N.  W.  985, 
sustained  the  finding  of  the  trial  eonrt  from 
the  evidence  that  a  deed  which  was  handed  by 
the  grantor  to  a  third  person  with  a  statement 
that  he  knew  what  to  do  with  it  was  never  de- 
livered to  the  grantee,  but  was  Intended 
the  grantor  as  a  testamentary  disposition  which 
coald  be  revoked,  where  the  grantor  did  in  fact 
take  back  the  deed  and  afterward  stated  that 
It  wae  never  delivered,  and  the  depositary,  when 
called  upon  to  give  It  back,  did  so  at  once  and 
wltboat  question,  and  never  made  any  claim 
to  its  poasesslon  until  after  the  grantor's  death. 
The  court  said  It  was  evident,  from  the  whole 
transaction,  that  the  grantor  and  the  deposi- 
tary both  understood  that,  in  order  to  constltnte 
a  delivery,  It  would  be  necessary  to  put  the  deed 
Into  the  grantee's  hands,  and  that  the  grantor, 
not  Intending  to  make  a  delivery,  left  it  with 
the  depositary  so  that  she  could  recall  and  re- 
voke it  at  pleasure. 

There  Is  no  delivery  to  the  grantee  where  the 
grantor.  In  anticipation  of  a  Journey,  bands  a 
deed  to  a  third  pwaon  with  directions  not  to 
deliver  or  record  the  same  nnless  the  grantor 
never  returns, — meaning  nntesa  he  dies.  Wel- 
slnger  v.  Cock,  67  Miss.  511,  7  So.  495,  (so  held 
as  matter  of  taw).  The  court  aald  that  the 
facts  disclosed  no  act  or  purpose  of  a  present 
delivery,  absolute  or  coDdltional,  but  were  en- 
tirely consistent  with  the  control  of  the  deed 
by  the  grantor  during  hie  life,  and  inconsistent 
with  bis  parting  with  any  power  over  it. 

A  voluntary  conveyance  delivered  to  a  third 
person  with  Instructions  to  deliver  to  the -donee 
In  ease  of  the  donor's  death  passes  no  vested 
interest ;  and  if,  after  the  danger  of  the  donor's 
death  Is  passed,  the  conveyance  is  put  on  record 
by  one  who  wrtmgfully  obtains  possession  of 
It,  it  Is  not  thereby  made^erfectuai  to  [ASS 
title,  thers  never  baring  been  any  delivery. 
Boyle  T.  Boyle,  6  Mo.  App.  504,  Appx. 

In  Jacobs  T.  Alexander.  19  Barb.  248  (sns- 
talnlng  a  finding  below),  a  deed  was  held  to  be 
inoperative  for  want  of  delivery,  under  the  fol- 
lowing circumstances:  A  mother,  while  sick, 
prepared  two  deeds  to  be  executed  to  her  daugh- 
ters and  handed  them  to  a  third  person  with- 
Instructions  to  deliver  them  to  the  grantees 
after  her  Ueath,  but  added ;  "If  I  recover  from 
my  present  sickness,  I  Intend  to  retain  the  right 
to  control  the  property  myself  as  long  as  t 
live."  Bbe  recovered,  and  lived  nearly'  five 
years.  Soon  after  ber  recovery,  she  received 
back  the  deeds  from  the  depositary,  and  never 
delivered  the  deed  in  question  to  the  grantee, 
bat  the  latter  obtained  possession  of  It  after 
ber  death. 

There  was  no  delivery  of  a  deed  executed  hy 
a  father  to  his  son  where  the  deed  was  executed 
while  the  grantor  waa  seriously  HI  and  was 
banded  by  him  to  a  third  person,  with  the  re- 
mark: "Take  this  deed  and  keep  It.  It  I 
get  well,  I  will  call  for  It.  If  I  don't,  give  It 
to  Billy,'  the  grantee," — notwithstanding  that 
the  grantor  died  a  few  days  thereafter  of  the 
Mme  Illness,  without  ever  baTlng  attsmptsd  to 
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recall  the  deed,  and  that  the  same  was  handeA 
to  the  grantee  hy  the  depositary  after  the  grant- 
or's death.  Williams  v.  Bcfaatz,  42  Ohio  St. 
47  (sustaining  finding  below).   The  cases  or 

Crooks  V.  Crooks,  34  Ohio  St.  610,  and  Ball  v. 
Foreman,  37  Ohio  St.  132,  are  distinguished  npon 
the  ground  that  In  these  cases  the  grantors  bad. 
parted  absolutely  with  all  dominion  over  the 
instruments,  while  In  this  case  the  grantor  re> 
served  the  right  to  recall  the  deed  if  he  re- 
covered. 

The  delivery  by  a  grantor  to  his  own  agent 
of  a  deed  intended  for  one  who  had  no  knowl- 
edge that  it  was  to  be  made.  Is  not  a  valid  de- 
livery to  the  latter;  and  a  delivery  by  the  agent 
to  the  grantee  after  the  grantor's  death  Is  Ib- 
valid  and  Ineffectual,  although  the  agent  wa» 
directed  to  keep  the  deed  until  after  the  grant- 
or's death  and  then  deliver  it  to  the  grantee. 
Peck  V.  Bees.  7  Utah,  467,  18  L.  B.  A.  714,  2T 
Pae.  681.  This  Is  upon  the  ground  that  tii» 
grantor  could  have  demanded  and  regained  pos- 
session of  the  deed  at  any  time  during  his  life- 
time. 

Where  one,  believing  herself  on  her  deattk 
bed,  executed  a  deed  and  delivered  It  to  tbe 
scrivener,  saying  that  If  sbe  recovered  Bhe 
wanted  the  deed  back  again,  and  that  If 
not  he  should  deliver  the  same  to  the 
grantees  after  her  death,  there  was  no  vaildi 
delivery,  although  the  grantor  did  not  recover, 
and  the  deed  remained  in  the  hands  of  the  de- 
positary up  to  the  time  of  her  death.  Wil- 
liams V.  Danbner,  103  WiSL  521,  T9  N.  W.  748 
(reverring  finding  below). 

c  Dsstf  nmainbiff  within  pKiMJoof  power  of 

grantor. 

The  position  taken  In  Mdnbo  T.BowiAa,that 
the  tact  that  the  deed,  after  lU  delivery  t» 
the  third  person, '  ronalned  aceesslhle  to  tbv 
grantor,  and  that  It  was  within  bis  physical 
power  to  have  regained  possession  of  It,  is  not, 
as  a  matter  of  law,  fatal  to  a  valid  delivery, 
and  that  such  fact  has  exhausted  Its  force  when, 
notwithstanding  It,  the  altimate  fact  has  been 
found  that  the  grantor  Intended  to  part  with 
all  dominion  and  control  over  the  deed,  baa- 
strong  support  in  the  five  cases  next  cited. 

The  facta  attending  the  delivery  to  a  third 
person  which  may  pass  the  title  to  the  grastee 
are  not  required  to  be  such  as  that  it  Is  beyond 
the  mental  power  of  the  granttv  ta  alter  bis 
Intention,  or  that  he  has  not  the  physical  power 
to  regain  posseselon  of  the  deed.  The  Intention 
of  the  grantor  is  the  polar  star  hy  which  coarts 
must  be  guided  In  determining  the  gueatlMi. 
Trask  v.  Trask,  90  Iowa,  818,  57  N.  W.  841. 

Arnegaard  v.  Amegaard.  T  N.  D.  470,  41 
B.  A.  '258,  76  N.  W.  797,  treats  the  question  of 
the  grantor's  Intent  to  part  with  all  control 
over  the  deed  as  one  of  tact.  It  says  that  the 
trial  Judge  found  in  favor  of  an  actual  deHveiy. 
and  that  bis  finding  woold  not  be  disturbed 
unless  clearly  erroneoua  In  this  case  It  ap- 
peared that  after  the  grantor  had  delivered  the 
deed  to  the  cashier  of  a  bank  to  be  delivered  to 
the  grantee  upon  his  (the  grantor's)  death,  tbe 
latter  called  at  the  bank  for  some  papers,  but 
whether  he  called  for  the  deed  was  not  set- 
tled by  the  evidence.  Tbe  deed,  however,  was- 
banded  to  him  with  other  papers,  and  reraained 
In  his  possession  until  his  death.  The  court 
said  that  it  did  not  attach  much  Importancv 
to  the  circumstance.  If  the  deed  were  once  de- 
livered to  the  third  person  for  tbe  tmieflt  of 
the  grantee,  It  was  beyond  the  power  of  the- 
grantor  to  devest  the  title  of  the  grantoe  by  re> 
gaining  possession  thereof,  or  even  by  destruc- 
tion of  the  aame. 

Snaathen  v.  Sneathen,  104  ICo.  201,  16  8.  W. 
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497,  wblle  foBtating;  that  tbe  grantor  must  have 
parted  with  all  domlnloD  oTer  tbe  deed,  said 
tbat  tbat  requirement  did  not  mean  tbat  he 
must  pat  It  oat  of  bta  pbTBlcal  pow«  to  pro- 
care  poaseaalon.  It  U  aufilcleot  that  the  deed 
iB  delivered  to  tbe  third  person  tor  the  grantee 
wlthont  reserratlon,  and  wltb  tbe  intent  that 
it  sball  tflke  effect  and  from  tbat  time  operate 
a«  a  transfer  of  tbe  title.  It  was  held  that  tbe 
fact  that  the  wife  placed  tbe  deeds  In  a  trunk 
with  tbe  srantor'fl  other  papera,  where  he  could 
repossess  himself  of  them  If  bs  M  desired,  did 
not  prevent  a  delivery. 

In  Hnm'lton  t.  Armatrong;,  120  Uo.  697,  25 
8.  \V.  S45,  a  deliver;  of  deeds  of  gift  to  the 
husband  of  one  of  tbe  grantras  was  upheld  as 
a  delivery  to  the  grantees,  notwithstanding  tbat 
tbey  were  placed  by  tbe  depositary  in  a  bureau 
drawer  In  the  bouse  where  the  grantor  and  one 
of  tbe  grantees  (not  the  wife  of  the  depositary) 
resided,  and  remained  there  untu  after  the 
grantor's  death.  It  appearing  that  after  the  de- 
livery to  the  depositary  tbe  grantor  expressed 
his  satisfaction,  and  never  indicated  tbe  slight- 
est desire  to  recall  the  deeds. 

Where  a  deed  of  a  slave  is  signed  and  sealed, 
bat  not  delivered.  In  the  presence  of  a  BUt>acrlb- 
iiV  witness,  and  Is  afterward  delivered  to  tbe 
wife  of  tbe  grantor  for  the  beneflt  of  the 
grantee,  the  delivery  Is  good,  and  Inures  to  tbe 
benefit  of  tbe  grantee.  OaskiU  v.  King.  84  N. 
C.  (12  Ired.  L.)  211.  In  this  case  It  was  urged 
that  tbe  husband  bad  legal  dominion  over  tbe 
wife,  end  might  have  compelled  her  to  give  up 
the  paper,  and,  therefore,  It  remained  subject 
to  his  disposition.  The  court  said :  "He  might. 
It  is  true,  by  superior  strength  and  his  author- 
ity over  the  person  of  the  wife,  bave  forcibly 
compelled  her  to  part  from  the  paper.  But  he 
could  not  have  done  so  rightfully  If  he  parted 
from  tbe  instrument  as  his  deed  for  one  In- 
stant: for  he  would  have  no  more  authority, 
legal  or  moral,  to  take  from  bis  wife  a  deed 
made  by  him  to  bis  son  and  In  her  custody  for 
tbe  son.  than  be  would  have  to  take  a  deed 
made  by  a  third  person  and  wltb  her  by  tbe 
donor  or  donee  to  keep  for  the  donee.  .  .  . 
In  this  case  by  tbe  act  of  dellvefiag  tbe  deed 
to  the  mother  for  her  son,  the  husband  ex- 
pressed in  the  strongest  manner  he  could  tbat 
■he  might  act  on  behalf  and  f(»-  the  beneflt  of 
their  child  In  takli^  and  keeping  the  deed  ta 
the  son's:  and  It  became  at  once  as  operative 
as  If  It  bad  heea  put  Into  the  bands  of  tbe  In- 
fant himself,  and  could  not  be  recalled." 

Warranty  deeds  made  by  way  of  gift,  which 
Kf  Id  a  box  with  money  and  bank  books,  are 
not  delivered  by  the  grantor,  when  expecting  to 
die,  by  giving  tbe  box  to  another,  and  saying : 
"On  the  deeds  are  tbe  names  of  the  paraons  who 
are  going  to  bave  the  houses.  ...  If  I 
live,  I  will  talk  further  about  tbe  contents  of 
tbe  box.  But  don't  you  open  It  until  after  my 
faneral."  Porter  v.  Woodhouae,  59  Conn.  668, 
18  L.  R.  A.  64,  22  Atl.  299.  This  decislMi  was 
upon  tbe  ground  tbat  the  grantor  nevfer  in- 
tended to,  and  never  did,  part  with  the  legal 
control  over  the  deeds.  The  person  to  whom 
tbe  box  was  banded  In  this  case^  pnrauant  to 
the  directions  of  the  grantM-,  pnt  It  back  Into 
the  closet  from  which  It  bad  been  taken,  the 
Srantor  telling  her  where  the  key  could  be 
found.  Tbe  drcamstances  in  this  case  were 
■omewbat  lllm  those  in  Udhbo  v.  Bowles  ;  but 
It  win  be  observed  tbat  there  is  In  this  case  an 
important  feature  tbat  was  not  present  In 
MuNKo  V.  Bowles.  In  this  case,  tbe  grantor 
not  only  kept  the  deeds  within  ber  physical  con- 
trol, but  also  expressed  an  Intention  to  reserve 
the  right  to  withdraw  them  If  she  saw  fit.  This 
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clement  would  he  undoubtedly  snfflclent  to  dls- 
tingulsb  the  case,  but  it  is  questionable,  in  view 
of  tbe  language  of  tbe  opinion,  whether  the  re- 
sult would  not  bave  been  the  same  If  it  bad  been 
absent. 

In  Frovart  Harris,  150  111.  40,  S6  N.  B. 
958,  the  grantor  during  his  last  illness  called 
in  a  scrivener  to  draw  five  deeds,  one  to  each 
of  his  sons,  and  a  will.  After  the  deeds  were 
drawn  and  executed,  the  grantor  waa  too  wearf 
to  proceed  with  the  will,  and  the  scrivener  de- 
parted with  the  Intention  of  returning  tbe  next 
day.  Before  leaving,  be  asked  tbe  grantor  If 
be  should  take  the  deeds,  and  the  latter  re- 
plied :  "No,  tbey  are  all  right ;  just  leave 
them  alone."  Aboat  tbe  same  time,  tbe  grantor 
remarked  to  bis  pastor,  while  the  deeds  were 
lying  on  the  table :  "I  want  to  make  the  deeds 
out  to  my  boys;  if  I  don't  get  along,  I  want  you 
to  take  the  deeds  and  have  them  recorded ;  If  I 
get  along,  I  will  do  that  myself."  The  grantor 
died  Portly  aftMwaid,  without  haTlag  done  ftr 
■aid  anything  farther  wttb  reference  to  tbe 
deeds.  It  was  held  tbat  there  was  no  delivery. 
This  was  upon  the  ground  that  the  grantor's 
dominion  and  control  over  the  deeds  at  the  time 
of  his  death  was  such  that,  had  be  lived,  he 
could  have  revoked  or  deetroyed  them.  It  will 
be  observed  that  In  this  case,  also,  the  grantor 
not  only  retained  the  physical  control  of  the 
deeds,  but  his  declarations  evinced  an  Intention 
to  reserve  the  right  to  dispose  of  them  as  be 
saw  fit  if  he  recovered. 

In  Fifer  v.  Rachels  (Ind.  App.)  62  N.  E.  68, 
tbe  trial  court's  finding  of  a  delivery  was  re- 
versed under  tbe  following  circumstances :  Tbe 
grantor  having  previously  expressed  an  Inten- 
tion to  give  the  property  to  the  grantees,  exe- 
cuted a  deed,  and  placed  It,  together  with  a 
will,  in  an  envelope  bearing  an  indorsement  that 
tbe  papers  belonged  to  the  grantor  and  were  a 
special  deposit  and  "subject  to  call  or  hie  or- 
der." He  handed  tbe  envelope  to  his  attorney, 
who  took  the  same  to  a  bank  and  left  it  there 
wlthont  any  other  directions  In  regard  to  Its 
keeping  or  delivery  than  those  appearing  on  the 
back  of  the  envelope.  The  package  remained 
in  the  tHWk,  sealed,  nntil  tbe  death  of  the 
grantor,  and  was  then,  by  tbe  officers  of  tbe 
bank.  In  sucb  sealed  condition,  delivered  to  tbe 
person  named  aa  execator  of  the  grantor's  will. 
Tbe  decision  Is  apon  tbe  groond  tbat  the  pack- 
age remained  subject  to  tbe  grantors  control. 

In  Mudd  V.  Dillon  <Mo.)  65  S.  W.  973,  It 
was  held  that  the  trial  court  erred  in  refusing 
to  declare,  as  the  law,  tbat  there  was  no  de- 
livery of  deeds  from  a  father  to  son  under  the 
following  circamstanceB :  The  grantor  exe- 
cuted a  deed  to  bis  son  and  one  to  his  grand- 
chlldron.  Inclosed  them,  together  with  his  will. 
In  a  sealed  envelope,  bearing  hla  name,  which 
be  delivered  to  a  third  person  with  directions 
to  probate  tbe  will  and  deliver  tbe  deeds  at  hla 
death.  Afterward  be  made  another  deed  of 
other  land  to  tbe  son.  and  delivered  it  to  the 
third  person  with  the  same  Instructions  as  be- 
fore. It  appeared  tbat  upon  one  occasion  be- 
fore bis  death  the  grantor  asked  the  depositary 
for  "my"  papers,  and  tbat  be  then  destroyed 
the  deed  to  bis  grandchildren  and  substltateA 
another  for  It,  and  that  before  hla  death  he  dla- 
posed  of  part  of  the  land  described  In  one  of  the- 
deeds  to  his  son.  It  further  appeared  tbat  the- 
depositary  recognised  tbe  papers  a*  belonging 
to  the  grantor. 

Other  cases  in  which  the  fact  that  the  dee4 
remained  within  tbe  physical  power  of  '  the 
grantor  appears,  bot  la  not  particularly  empha- 
sized, will  be  foand  In  tbe  three  preceding  aobr 
divislona. 
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d.  Effect  of  grantor'a  purpose  to  avoii  hit  oKi- 

ffationa, 

Sm  alio  t»tra,  II.  b,  8,  ft. 

In  Adami  t.  Adams,  21  Wall.  188,  22  L.  ed. 
S04,  It  was  held  tbat  then  was  a  Bufflcleot  de- 
livery of  a  deed  of  trust  executed  by  a  busband 
Co  a  tblrd  party  In  favor  of  bis  wlf«,  and  pur- 
porting to  coDTcy  an  estate  to  pnuentl,  where 
It  was  signed,  sealed,  and  acknowledged  by  botb 
husband  and  wife,  recorded  by  him,  and  after- 
ward  spoken  of  by  him  to  the  wife  and  other 
persons  as  a  prorlsloB  tbat  he  had  made  for 
her  and  her  children  against  accident,  notwith- 
standing that  the  husband  averred,  In  an  an- 
ewer  to  a  bill  to  enforce  the  trust,  that  he  never 
"dellTered"  the  deed,  and  tbat  be  caused  the 
deed  to  be  made  and  partially  executed  so  tbat 
upon  sbort  notice  be  could  deliver  It  and  make 
it  effectual,  retaining  In  the  meantime  the  con- 
trel  of  the  title :  and  that  the  deed  was  never 
out  of  his  possession  except  toe  the  time  neces- 
sary to  have  it  recorded. 

In  Cannon  v.  Cannon,  26  N.  J.  Sq.  810,  where 
the  grantor  himself  sought  to  avoid  the  deed, 
the  court  held  that  there  was  no  delivery.  It  ap< 
pearlng  that  the  granttw,  with  the  arowed  ob- 
ject ot  escaping  liability  to  be  drafted  for  mili- 
tary service,  executed  deeds  to  infanta,  one  of 
whom  was  his  cousin  and  the  other  a  distant 
relative  of  his  wife,  and  left  them  in  his  house, 
Idling  his  wife  to  be  careful  ot  them,  but  with- 
out giving  her  sjiy  instructions  as  to  their  dis- 
position, or  authority  to  deliver  them.  The 
court  said  there  was  nothing  In  the  case  show- 
ing an  Intention  on  the  part  of  the  grantor  to 
transfer  the  title,  or  to  deliver  the  deeds,  except 
tbat  be  signed  and  acknowledged  them,  de- 
livered tb«n  to  his  wife,  with  the  charge  to  be 
carefol  of  tliem,  and  then  went  rnwuy. 

Where  one  to  whom  a  huAand  has  conveyed 
property  In  order  to  put  It  beyond  the  reach  of 
his  creditors  executed  a  deed  thereof  to  the 
wife,  at  the  hnsband's  request,  and  delivered 
it  to  the  latter,  thus  evldendng  his  intent  that 
the  deed  shhll  take  effect  from  that  time  as  a 
conveyance,  there  was  a  good  delivery  to  the 
wife,  although  the  deed  was  made  without  her 
knowledge,  and  was  not  delivered  to  her  by  the 
husband,  but  came  Into  hw  possession  some 
months  afterward.  Paricer  Parker,  S6  Iowa, 
111,  8  N.  W.  SOe.  This  was  an  action  by  the 
husband  against  the  wife  to  quiet  the  title. 

In  Tharp  r.  Jarrell,  66  Ind.  62,  the  complain- 
ants in  an  action  to  recover  the  possession  of 
land  claimed  under  a  deed  executed  to  them 
by  their  father  while  they  were  minors.  The 
special  finding  of  the  Jury  ma  to  the  effect 
tbat  after  the  deed  was  signed  and  acknowl- 
edged the  grantor  caused  it  to  be  recorded  with- 
out at  any  time  actually  delivering  the  same  to 
the  grantees,  and  without  their  acceptance  or 
knowledge  tbat  the  deed  was  so  signed  and  re- 
corded, with  the  Intention  to  binder,  delay,  cheat, 
and  defraud  the  grantor's  creditors,  and  not  to 
save  the  lands  for  the  chlidroi.  The  court  held 
tbat  In  the  face  of  such  special  verdict  the  com- 
plainants had  failed  to  establish  their  title. 

«,  JteservoMon  of  Uf^  tttvtt  as  muttratUtg 

The  deeds  involved  In  Ball  r.  Foreman,  8T 
Ohio  8t.  132;  Sneatben  v.  Sneathen,  104  Ho. 
201,  16  8.  W.  497,  and  Williams  v.  Latham,  118 
Uo.  1S5.  20  &  W.  99,  reserved  a  lite  esUte  In 
the  grantor;  and  sneh  reservation  is  accorded 
considerable  weight  as  an  Indication  of  an  in- 
tent to  make  a  present  transfer.  In  Colyer  r. 
Hyden,  94  Ky.  ISO,  21  S.  W.  868.  the  conrt  said 
that  It  might  be  Inferred  from  the  fact  of  sneh 
reservation  that  ha  tiiooght  the  immediate  de* 
"4  L.  R.  A. 


Uvery  would  be  of  no  serrfce  to  the  gimntaes, 
and  his  intention  was  clear  that  they  ahonld 
have  the  property  at  his  death;  and  yet  (the 
court  said)  Uie  fact  remains  tbat  he  did  sot 
deliver  It,  or  authorize  its  delivery. 

See  also  Miller  v.  Meers,  15»  HI.  284,  svpre. 
II.  b,  2,  a  (1)  ;  and  Brown  t.  Brown,  1  Woodb. 
A  M.  825 ;  and  Martin  v.  Flaherty,  13  Mont.  96, 
19  L.  K.  A.  242,  32  Pac.  287,  sttpra,  IL  b,  %  ft 
(1). 

8.  RtcordHtf  or  delttmyf  for  neor± 

a.  /tt  emerat;  presnmpHoa  from  reeerdL 

It  is  the  purpose  In  this  subdivision  to  treat 
of  the  effect  of  the  act  of  the  grantor  in  re- 
cording tlie  deed,  or  delivering  It  for  record, 
as  a  delivery,  so  far  as  delivery  depends  upon 
his  acta.  The  qneatlon  ot  acceptance  by  the 
grantee,  when  the  deed  is  thus  recorded  or  de- 
livered tor  record,  is  treated  In  another  mb- 
dlvision. 

The  goneral  mie  undoubtedly  Is  tbat  a  pre- 
sumption of  delivery  arises  from  the  foct  that 
a  deed  has  been  recorded.  With  the  presump- 
tion arising  from  the  bare  fact  that  the  deed  baa 
been  recorded,  when  it  does  not  appear  at  whose 
Instance  it  was  done,  or  when  it  appears  that 
it  was  at  the  Instance  ot  the  grantee,  this  note 
is  not.  concerned ;  but  treats  only  of  the  question 
presented  when  it  appears  that  the  deed  was 
recorded  at  the  instance  ot  tbd  grantor.  The 
weight  of  authority  establishes  tbat  the  record 
ot  a  deed,  even  when  it  appears  that  It  was  at 
the  instance  of  the  grantor,  raises  a  preamrap- 
tion  of  delivery,  so  far  as  delivery  is  dependent 
upon  his  acta.  Bnlkley  Bul&igton.  fi  Mc- 
Lean, 457,  Fed.  Cas.  No.  2,117 ;  Younge  v.  GdII- 
beau,  a  Wall.  636,  18  L.  ed.  262 :  Lewis  v.  Wat- 
son, 08  Ala.  480,  22  Zi.'  B.  A.  297.  13  Bo.  570 ; 
ffiUis  V.  Clark,  88  Cla.  714,  38  Bo.  410 ;  Gordon 
V.  Trimtnler,  91  Oa.  472,  18  8.  B.  404 :  Allen  v. 
Hughes.  106  Ga.  786,  82  S.  B.  927 ;  Walton  v. 
Burton,  107  111.  54 ;  Uasterson  r.  Cheek,  23  IlL 
72 :  Bovee  v.  HInde,  136  III.  140,  20  N.  B.  694 ; 
Vauihan  t.  Godman,  108  Ind.  499,  8  N.  B.  357 ; 
Colee  T.  Oolee.  122  Ind.  109,  28  N.  B.  «87 ;  Som- 
ers  V.  Pumphrey,  24  Ind.  243 ;  Bremmerman  v. 
Jennings,  101  Ind.  263 ;  Maliett  v.  Page.  8  Ind. 
864 ;  Hutton  t.  Bmith,  88  Iowa,  238.  66  N.  W. 
326;  Davis  v.  Davis,  82  Iowa,  147,  60  N.  W. 
607 :  Bunnell  v.  Bunnell,  23  Ky.  L.  Rep.  800, 
64  S.  W.  420 :  Cowell  v.  Daggett,  97  Haas.  434 : 
Thayer  v.  Stark,  6  Cush.  ll;Qlaze  v.  Three  Riv- 
ers Farmers' Hat  F.  Ins.  Co.  87  Hicti.  849,49  N. 
W.  310;  Holmes  v.  HcDonsld.  119  Mich.  563, 
78  N.  W.  64T;  Babbitt  v.  Bennett,  68  HInn.  860, 
71  N.  W.  22;  Hetcalte  r.  Brandon,  60  Wm. 
686  ;  Barke  V.  Adams,  80  Ho.  504,  60  Am.  Rep. 
610 ;  Tobin  r.  Bass,  85  Ho.  654.  66  Am.  Rep. 
382;  Measelback  v.  Norman,  46  Hun,  414:  Ford 
T.  UcCarthy,  61  N.  T.  S.  R.  863,  29  N.  T.  Snpp. 
786 ;  lielms  t.  Austin,  110  N.  C.  761,  21  &  B. 
656;  Frank  t.  Hdner,  117  N.  C  70,  28  8.  B. 
42;  Ultcholl  t.  Ryan,  8  Ohio  8t.  887;  Wri^t 
V.  WerdMi,  7  Ohio  N.  P.  122 ;  Davis  v.  Garrett, 
91  Tenn.  147,  18  8.  W.  118 ;  Thomason  v.  Hays 
(Tenn:  Ch.  App.)  62  8.  W.  886;  Swlney  t. 
Swiney,  14  Lea,  816;  Thompstm  v.  Jones^  1 
Head,  676 ;  Btevens  v.  Castel,  63  Mich.  111.  29 
N.  W.  828;  BJmerland  r.  Bley,  16  Waalt.  101, 
46  Fae.  780. 

Notwltbstsnding  that  the  grantor  himself 
was  the  register  of  deeds.  Fenton  t.  Miller, 
94  Mich.  204,  68  N.  W.  967. 

The  tact  that  a  deed  from  father  to  son  was 
recorded  at  the  reqoeat  ot  the  grantor,  and  Is 
produced  upon  the  trial  by  the  grantee,  is  sot- 
hcient  proof  of  delivery.  Wedel  v.  Herman,  60 
Cal.  615. 

The  delivery  of  a  mortgage  te  the  recorder 
and  anbsetnient  possession  by  the  grantee  are 
trldenee  of  a  dellTery  to  him.   Stater  t.  Pfei^ 
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klna,  42  Me.  1S8 ;  Oxoard  r.  Blake,  45  Me.  S02 ; 
Kub  T.  Garrln,  125  Mo.  S47,  28  8.  W.  847 ; 
WalllK  T.  Taylor,  67  Tex.  431,  8  8.  W.  321; 
UcCoart  T.  Ujen,  8  Wli.  280. 

Tbe  r^stratlon  ot  a  Toluntair  deed  from  a 
fatber  to  his  Infant  eons,  reserrlng  a  life  es- 
tate, Is  anSlclent  proof  of  delivery,  thougb  there 
wa«  no  manaal  delivery  to  them,  where  they 
knew  of  its  existence  and  registration,  and,  In 
a  general  way,  of  Its  eoateots,  and  were  allowed 
to  ocenpy  and  caltlTate  part  of  tba  land  free  of 
rent.  Horn  t.  Broylei  (Tenn,  Ch.  App.)  63  8. 
W.  207. 

As  a  general  proposition,  the  making  of  a 
voluntary  conveyance  absolate  In  form  and 
beaeflclal  In  effect  by  a  father  or  mother  to 
one  who  la  not  tut  jaria,  and  placing  It  npon 
record,  although  possibly  not  effectual  without 
more  as  a  delivery  and  acceptance  between 
adults,  Is  deemed  to  evince  an  unmistakable  In- 
twtlon  on  the  part  of  the  grantor  to  give  the 
deed  effect,  and  pass  tba  title  to  tlie  grantee, 
tlie  assent  of  tbe  latter.  It  nothing  farther  ap- 
pears, being  presumed  from  tbe  beneficial  char- 
acter of  the  transaction.  C^ea  v.  Coltn,  122 
Ind.  100.      N.  K.  687. 

Where  a  grantee  bas  assumed  to  eoBTey  tbe 
property  covered  hy  the  deed.  It  Is  not  material 
that  It  was  recorded  by  tbe  grantor  without  his 
knowledge,  and  not  manually  delivered  to  him. 
Jackson  v.  Cleveland,  IS  Mich.  94,  90  Am.  Dec. 
206. 

Tbe  Intentional  delivery  of  a  deed  to  the  pro- 
bate Judge  for  registration,  although  tbe  grantee 
may  never  be  In  actual  possession  of  the  Instm- 
ment,  Is  a  sufficient  delivery  to  tbe  grantee  al> 
though  be  was  at  the  time  Ignorant  of  Ita  ex- 
istence. Sheffield  IJand,  Iron  *  Ctoal  Co.  T. 
Nelll,  87  Ala.  168,  0  So.  1. 

The  recording  by  a  father  of  a  deed  to  his 
Infant  sons,  reserving  s  life  estate.  Is  as  ef- 
fectual a  delivery  to  Infants  as  con  be  made, 
and  no  stronger  evidence  can  be  had  that  the 
father  intended  to  convey  an  estate  in  fee  to 
the  Infant  children;  and  tbe  title  In  fee,  sub- 
Jact  to  tbe  life  estate,  passed  at  once  to  tbe 
grantees.  Compton  v.  White,  80  Mich.  83,  48 
N.  W.  OSS. 

Tbe  delivery  of  a  deed  by  tbe  grantor  for 
the  purpose  of  having  It  recorded  may,  under 
proper  concurring  circumstances,  be  regarded  as 
a  delivery  to  the  grantee.  Major  v.  Hill,  IS 
Ho.  2S0;  Fearce  v.  Uausforth,  13  Mo.  300. 

la  Jones  v.  Swayse,  42  N.  J.  L.  279,  where  a 
ebattel  mortgage  was  left  with  a  third  persim 
and  filed  In  tbe  clerk's  office  by  the  latter  with- 
out the  knowledge  of  the  mortgagee.  It  was 
held  that  It  was  clear,  upon  the  whole  case, 
that  the  mortgage  was  filed  for  the  benefit  of 
the  mortgagee,  notwithstanding  that  there  was 
no  express  Instruction  to  tbe  third  person  to  de- 
liver It  to  the  mortgage,  or  to  file  It. 

A  deed  of  gift  executed  by  a  father  to  his 
Infant  son  and  handed  by  him  to  a  third  person, 
with  directions  to  carry  It  to  the  clefk  to  be 
recorded,  the  deed  having  been  actually  de- 
livered to  the  Clark  tor  that  purpose,  but  not 
recorded,  will  be  regarded  as  delivered,  Where 
the  grantor,  after  withdrawing  the  deed  from 
the  clerk,  caused  a  suit  to  be  commence4  In  tbe 
name  of  tbe  donees  to  recover  part  of  the  ptop- 
oty.    Inlow  V.  Conu  6  T.  B.  Mon.  7B. 

But  tbe  presumptitHi  Is  not  conclusive. 
Tonnge  v.  Gullbeau,  8  WsU.  636,  18  L.  ed.  202 ; 
Fennel  v.  Weyant,  2  Hsrr.  <Del.)  SOI ;  EtUs 
V.  Clark,  39  Fla.  714,  23  So.  410:  Sullivan  v. 
Eddy,  154  III.  199,  40  N.  E.  482 ;  Taughan  v. 
Godman,  94  Ind.  191 ;  Button  v.  Smith,  88  Iowa, 
238,  Bu  N.  W.  S26 ;  Bunnell  v.  Bunnell,  23  Ky. 
L.  Rep.  800,  04  S.  W.  420;  Stevens  v.  Castel, 
63  Mich.  Ill,  29  N.  W.  828;  Metcalfe  v.  Bron- 
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don,  00  Miss.  68S:  Thomason  t.  Hays  (Tenn. 
Ch.  App.)  62  B.  W.  330. 

The  registry  of  a  deed  by  the  grantor  might, 
perhaps.  In  tbe  absence  of  opposing  evidence. 
Justify  a  presumption  of  delivery ;  but  such  pre- 
sumption Is  repelled  where  tbe  registry  wan 
made  without  the  knowledge  or  assent  of  the 
grantee,  and  the  property  it  porported  to  con- 
vey always  remained  In  tha  possession  and  un- 
der the  control  of  tbe  grantor.  Younge  v. 
Gullbeau,  8  Wall.  080,  18  L.  ed.  202.  In  this 
case  tbe  controversy  was  between  the  heir  of 
the  ffrantor  and  tme  claiming  through  the 
grantee.  Tbe  grantee  testified  that  he  never 
knew  of  tbe  deed  ontD  after  the  death  of  the 
grantor,  among  whose  papm  It  was  found, 
and  that  be  never  claimed  any  Interest  In  the 
property. 

The  mere  act  of  recording  a  deed  alone  Is 
but  prima  facie  evidence  of  a  delivery,  and 
liable  to  be  rebutted ;  and  It  la  successfully  re- 
butted when  It  li  shown  that  tbe  deed  was  not 
in  the  nature  of  a  family  settlement,  or  of  a 
gift  to  a  minor,  but  was  Intended  to  confer  no 
benefit  upon  the  grantee,  and  Its  execution  and 
recording  were  wholly  unknown  to  blm  until 
after  tbe  gmntor's  deatb.  Union  Uut.  Xi.  Ins. 
Co.  T.  Campbell.  95  III.  207,  8B  Am.  Bep.  166. 

When  the  grantee  Is  tut  furU,  tbere  Is  prima 
fade  no  presumption  of  acceptance  from  unau- 
thorised sets  of  the  grantor.  When  the  deed  Is 
for  bis  benefit,  under  certain  circumstances,  ac- 
ceptance may  be  presumed,  but  not  necessarily. 
Even  In  cases  which  treat  the  act  of  recording 
as  prima  facie  evidence  of  a  delivery.  It  Is  held 
that  such  evidence  Is  successfully  rebutted  by 
showing  that  the  conveyance  was  Intended  to 
confer  no  benefit  upon  tbe  grantee.  Sallivan 
T.  Eddy.  1S4  HI.  199,  40  N.  B.  482. 

h.  Grantor's  intmt. 

Recording,  however,  does  not  of  Itself  consti- 
tute a  delivery.  It  depends  upon  tbe  grantor's 
intention.  Uumlston  v.  Freston,  06  Conn.  570, 
34  Atl.  644;  Moore  v.  Giles,  49  Conn.  570; 
Jamison  v.  Craven,  4  Del.  Cb.  811 ;  Masterson 
V.  Cheek,  28  111.  72 ;  Weber  v.  Christen.  121  III. 
98.  11  N.  E.  893 :  Button  v.  Smith,  88  Iowa, 
238.  B5  N.  W.  326 ;  Berkshire  Mut.  P.  Ins.  Co. 
V.  Sturgls,  13  Gray,  177 ;  Glaze  v.  Three  Rivera 
Farmers'  Mut.  F.  Ins.  Co.  87  Mich.  349,  49  N. 
W.  310;  Babbitt  Bennett,  68  Minn.  260,  71 
N.  W.  22;  Doorley  v.  O'Oorman,  6  App.  DIv. 
591,  39  N.  Y.  Supp.  768 ;  Hayes  v.  Davis,  18 
N.  H.  600 ;  Thompson  v.  Jones,  1  Head,  576 ; 
Chess  V.  Cbess,  1  I*enr.  &  W.  32,  21  Am.  Dec. 
850. 

Registration  alone  Is  Insufficient  without  evi- 
dence showing  that  It  was  done  with  Intent 
that  It  should  operate  as  a  delivery ;  but  the 
Intent  may  be  Implied  from  subsequent  admis- 
sions or  circumstances.  Watson  v.  Ryan,  3 
Tenn.  Cb.  40. 

Where  one  executes  a  deed  to  bis  brother, 
and  files  It  for  record,  not,  however,  for  the 
benefit  of  tbe  latter,  bat  witb  some  vague  pur- 
pose of  having  the  land  reconveyed  after  bis 
(the  grantor's)  death  to  his  wife  and  children, 
and  the  grantee  knows  nothing  of  the  record- 
ing of  tbe  deed,  or  even  of  Its  existence,  tbere  ts 
no  delivery  to  him.  SalllTsn  t.  Eddy,  164  III. 
199,  40  N.  E.  482. 

The  fact  that  the  grantor  executed  the  deed 
and  had  It  recorded  does  not  amount  to  a 
delivery  wbere  It  is  proved  as  a  fact  that  he 
never  Intended  to  make  it  his  deed  except  under 
a  contingency  which  never  happened.  Jones  v. 
Bush,  4  Harr.  (Del.)  1. 

The  registration  of  a  deed  by  the  grantor  does 
not  of  Itself  operate  as  a  delivery,  nor  does  It 
supersede  the  necessity  of  proof  of  a  delivery. 
Bawkes  v.  FIke,  lOS  Mass.  S60,  7  Am.  Rep. 
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W4.  In  thiB  case  tbe  graator  left  the  deed  with 
the  register  to  be  recurded.  The  register  bad 
no  aathorit7  from  tbe  grantee,  who  wss  absent, 
to  receive  or  keep  the  deed  (or  him,  and  did  not 
undertake  to  act  for,  or  to  represent,  him,  and, 
after  recording  the  deed,  gave  it  back  to  the 
grantor  at  the  latter's  request.  It  was  held 
that  there  was  no  deltverr,  apparently  apon  the 
ground  that  the  grantor  did  not  Intend  a  d«- 
Uwy. 

In  Barnes  Barnes,  161  Mass.  3S1,  37  N. 
B.  87d,  tbe  dellverr  of  a  deed  waa  held  not  to 
be  shown.  In  a  controversy  between  tbe  grantor 
and  the  grantee,  under  the  following  circum- 
stances :  The  plaintiff  signed  and  sealed  a  deed 
to  the  defendant,  and  caused  It  to  be  recorded. 
Intending  at  the  time  to  pass  the  title  to  the 
defendant,  but  wltboot  doing  or  saying  anything 
else  to  manifest  that  Intention.  Ue  afterwards 
received  the  deed  back  from  tbe  recorder,  and 
It  was  never  In  the  possession  of  the  defendant, 
or  of  anyone  reprMNitlng  her,  and,  wliea  re- 
qaested  by  ber  counsel  to  sarrender  the  deed, 
refused  to  do  ao.  Before  such  request,  but  after 
he  had  received  the  deed  back  from  the  registry, 
he  communicated  Its  existence  to  the  defendant, 
and  spoke  to  her  of  the  land  described  In  It  as 
faers,  as  be  then  supposed  It  was.  The  defend- 
ant assented,  so  far  as  she  could,  to  the  transac- 
tion. The  ground  of  the  decision  is  that  there 
was  no  act  or  declaration  on  the  part  of  the 
grantor  manifesting  bis  Intention  that  the  re- 
cording of  the  deed  should  be  regarded  as  a 
delivery,  the  court  holding  that  It  was  necessary 
that  such  intention  be  manifested  by  some  act  or 
declarntlon,  other  than  the  mere  recording  of 
tbe  deed  Itself. 

There  was  no  delivery  of  a  deed  where  It  was 
left  b?  the  grantor  In  the  bands  of  a  lawyer 
with  directions  to  have  It  recorded  at  the  grant* 
or's  expense,  but  not  to  deliver  It  to  anyone 
but  the  grantor,  notwithstanding  that,  contrary 
to  such  direction,  it  was  delivered  to  the  grantee. 
Armstrong  v.  Armstrong,  Id  N.  J.  Eq.  857. 

In  Beckett  v.  Heston,  49  N.  J.  Bq.  610,  23 
Atl.  1014,  where  the  grantor  heradf  sought  to 
set  aside  a  deed  to  ber  son,  the  court  held 
that  there  was  no  delivery,  and  that  she  was 
entitled  to  the  relief  sought,  notwithstanding 
that,  after  having  executed  the  deed  In  question, 
she  left  It  witb  the  conveyancer  to  have  It  re- 
corded, and  that  It  was  recorded  accordingly. 
It  appeared  in  this  case  that  after  the  deed 
was  recorded  It  waa  sent  to  tbe  grantor,  and 
that,  upon  receiving  It,  ahe  Informed  her  son 
of  its  execution,  but  did  not  part  with  Its  pos- 
session or  control  at  any  time.  The  court  said 
that  when  she  sent  the  deed  to  be  recorded  It 
was  not  with  the  Intention  to  have  the  registra- 
tion operate  as  a  delivery.  This  statement  Is 
clearly  an  inference  of  fact  from  the  attending 
clrcumstancea,  Including  the  circumstance  that 
a  declaration  of  trust  was  drawn  up  contempo- 
raneously for  exemtlon  by  tbe  grantee,  who, 
however,  refused  to  execute  It. 

In  Blvard  v.  Walker,  39  III.  413,  a  father.  In 
order  to  prevent  bis  property  from  being  squan- 
dered by  his  wife,  made  a  deed  of  certain  real 
estate  to  his  children  by  a  former  marriage,  and 
caused  the  deed  to  be  recorded,  but  never  de- 
livered It  to  the  grantees,  or  to  any  person  for 
thetr  use.  The  recorder  testified  that  when  the 
grantor  called  to  pay  tbe  recording  fee  he  told 
tbe  witness  not  to  deliver  the  deed  to  anyone 
but  himself,  except  In  the  event  of  bis  death, 
when  It  was  to  be  delivered  to  the  grantees. 
His  wife  afterwards  procured  a  divorce  from 
him,  and  be  brought  a  bill  against  tlio  grantees 
to  have  the  deed  set  aside  as  a  cloud  on  the 
title,  alleging,  as  a  ground,  that  the  deed  had 
never  been  delivered,  and  that  the  motive  for 
Its  delivery  no  longer  exlMed.  It  was  held  that 
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the  delivery  to  the  recorder,  without  any  apecia 
of  reservation,  and  tbe  dlrectl<m  to  the  latter 
to  record  tbe  deed,  coustltnted  ao  absolute  ^ 
livery  for  the  benefit  of  the  Infant  grantees,  ul 
the  fact  that  the  grantor  afterward  manifested 
to  the  recorder  an  latent  not  to  part  witb  t'A 
control  over  the  deed  could  not  relieve  ilm 
from  the  effect  of  socb  absolute  ddlvciy.  la  it- 
termlning  the  Intent  of  the  grantor  In  dellntkit 
the  deed  for  record,  considerable  Importaut 
was  attached  to  the  fact  that  It  was  oalj  it 
a  transfer  of  the  title  to  the  grantees  thit 
grantor  could  accomplish  hia  ostensible  pnr- 
pose  of  preventing  his  wife  Ctob  sqoaadttisf 
tbe  property. 

A  good  delivery  of  a  mortgage  to  the  isoit- 
gagee  was  effected  where  the  mortgagor,  a  In 
hours  iMfore  killing  himself,  took  the  mortfv* 
to  tbe  proper  office  with  directions  to  n<nH 
the  same  at  bis  expense,  althoagb  the  Big.-x- 
gagee  resided  in  another  state,  and  did  not  know 
of  the  mortgage  or  that  saeh  a  mortgage  m 
contemplated.  Lee  T.  Fletcher.  46  Minn.  43.  li 
h.  B.  A.  171,  48  N.  W.  450.  The  mortgage  wu 
In  part  to  secure  an  indebtedness,  and  iu  put 
a  ^ft.  The  court  held  that  the  Intent  to  pot 
the  mortgage  beyond  control  was  the  criterlds ; 
and  such  intent  was  Inferred  trom  the  dmm- 
stances  above  set  forth. 

The  sending  of  a  deed  by  tbe  grantor  to  a 
stranger,  or  the  deposit  of  It  in  tbe  cleik'i  of- 
fice for  record.  Is  not  a  dellverr  to  tbe  gruici 
unless  It  Is  so  sent  or  d^nmlted  for  his  ue. 
Elsey  V.  Uetcalf,  1  Denlo,  326. 

A  delivery  of  a  deed  Is  not  effected  by  tke 
fact  that  the  notary  before  whom  It  wss  le- 
knowledged  placed  It  on  record  by  mistik^ 
without  the  authority,  knowledge!,  or  cochu 
of  tbe  grantor.  Colmore  v.  Genove  (Tex.  Ct*. 
App.)  24  S.  W.  83. 

U'hen  a  mortgagor  sends  tbe  mortgage  to  tfei 
county  clerk**  offce  to  be  recorded.  noi«es  be 
leaves  It  with  the  clerk  with  such  directions  u 
would  amount  to  a  deliver  to  tbe  DortgafW 
be  can  at  any  time  take  back  the  noctpff 
from  tbe  clerk,  and  refuse  to  deliver  It  M  tbi 
mortgagee,  even  without  reason.  Commeiclsl 
Bank  v.  Reckless,  5  N.  J.  Eq.  430. 

It  seems  that  the  fact  that  tbe  gnntor  bv 
have  been  prompted  by  a  desire  to  pot  tli 
property  beyond  the  reach  of  Us  eredltots  ti 
not  necessarily  fatal  to  a  delivery. 

In  Moore  v.  (Jlles,  40  Conn.  S70,  an  actka 
by  a  father  to  remove,  as  a  cloud  apon  bis  titie, 
a  deed  executed  by  him  to  an  Infant  and  plscd 
on  record  by  him,  tbe  trial  court  found  u  ■ 
fact  that  the  grantor,  Influraced  by  fear  «S  a 
creditor,  as  well  as  by  affection  for  the  gruiw. 
"with  the  Intent  and  purpose  of  giving  to  ttt 
said  .  .  .  [grantee]  his  title  to  said  hai. 
.  .  .  executed  said  deed  and  can&ed  tbe 
same  to  be  recorded."  Tbe  appellate  coon  brM 
that  such  finding  was  determinative  of  the 
question  of  delivery,  and  that  tbe  proved  fic:t 
that  a  month  elapsed  between  the  executlvi  and 
dellverA  of  the  deed  to  the  town  deA,  thai  tbe 
grantor  did  not  place  it  in  tbe  bands  of  tbe 
grantee,  and  that  be  retained  possession  of  tbi 
land,  of  necessity  exhaosted  their  force  npoa 
tbe  minds  of  the  court  below,  and  were  aot  t« 
be  conaldered  by  the  appellate  court. 

In  Stevens  v.  Castel,  63  HIcli.  Ill,  29  X. 
828,  It  was  held  to  be  a  qoesUon  for  tbe  JUT 
whether  tbe  presumption  of  ddlvery  ariiii9 
from  the  recording  of  deeds  from  a  boriiend  lo 
a  third  person,  and  from  the  latter  to  the  vlTt. 
was  overcome  by  the  fact  that  the  huAaad  bad 
the  deeds  eacecnted  for  the  purpose  of  ^rent- 
ing bis  creditors  from  levying  on  the  property; 
that  the  deeds  were  never  out  of  bis  posaes«lM 
except  while  they  were  being  recorded,  «w 
that  at  the  Ume  he  left  tbon  for  record  be 
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stated  to  the  register  that  th^  dtd  not  amount 
to  aaythtng.  and  directed  the  latUr  not  to  de- 
liver them  to  anyone  bat  hlnaelf. 

But  the  sending  of  a  deed  bj  the  graJitor  to 
be  recorded  does  not  amount  to  a  dellTery  where 
it  waa  coupled  with  the  direct  declaration  that 
It  waa  made  to  preT«nt  the  land  from  being 
taken  to  pay  ao  nnjaat  debt.  Barns  t.  Hatch, 
-8  S.  I{.  304,  14  Am.  Dee.  S6S. 

In  Davis  Davis,  92  Iowa,  147,  60  N.  W. 
-507,  the  preaumptlon  of  delivery  which  the  law 
raises  frum  ths  act  oT  a  husband  Id  fliing  for 
record  a  deed  from  bimaelf  to  bis  wifs  was  held 
to  have  been  overcome  by  the  facta  that  the 
4eed  Itself  reserved  In  Itself  the  agency  and 
control  of  the  land  during  bis  lifetime,  that, 
at  the  time  of  Its  ezecntlon,  he  said  he  had 
already  provided  for  bis  wife,  and  she  need 
Itnow  nothing  about  the  matter,  and  that  she 
would  deed  the  property  back  to  him  whenever 
lie  wanted  It,  and  that  he  did  not  mean  they 
should  have  any  money  "on  this  blackmailing 
scheme :"  tbaf  the  wife  never  knew  of  the  deed 
uatU  after  the  grantw  had  taken  It  from  the 
Tecorder*8  offlce,  and  had  conveyed  the  property 
to  a  third  person,  the  breach  of  promise  salt 
having  been  settled  In  the  meantime,  notwith- 
standing that  the  wife,  apon  learning  of  the 
'deed,  ex^uted  a  written  acceptance  of  It. 

Where  a  father  ezecntcs  a  vdnntarr  deed  to 
bis  minor  children  and  has  It  recorded,  and  th« 
takes  It  and  keeps  It  In  his  possession,  there 
Is  no  delivery  to  the  children,  and  no  estoppel 
agftlnst  the  father  to  dmy  a  delivery,  where  he 
did  not  do  such  acts  for  the  purpose  of  giving 
effect  to  the  deed,  but  to  protect  himself  against 
«  threatened  claim  (or  alimony.  Koppeimann 

Koppeimann  (Tex.)  B7  8.  W.  570. 

In  Elmore  v.  Marks,  S9  Vt  588,  It  waa  held 
that  there  was  no  delivery,  where  the  grantor, 
without  the  knowledge  of  the  grantee,  took  the 
deed  to  the  clerk's  offlce  to  be  filed,  and  directed 
tliat  It  should  not  be  recorded,  bat  returned  to 
blm  when  called  for.  It  was,  however,  re- 
corded by  mistake.  The  grantor  subsequently 
took  it  away,  and  it  was  accidentally  destroyed. 
The  grantee  did  not  know  of  the  deed  until 
■after  It  was  destroyed,  and  the  grantor  tben 
Informed  blm  that  It  had  been  recorded  by  mis- 
take. It  further  appeared  that  the  grantor 
executed  the  deed  to  prevent  his  creditors  from 
atuching  the  property. 

See  alsn  II.  b,  2,  d>  tspra.  and  Weber  r. 
Citrlsten,  121  III.  98,  U  N.  X.  898,  II.  b,  8,  o, 
infra. 

Where  a  grantor,  pursuant  to  the  grantee's 
directions,  delivers  the  deed  to  the  auditor  for 
record,  the  auditor,  for  the  purposes  of  the  de- 
livery, becomes  the  grantee's  agent,  and  the  de- 
liv^  to  him  (the  auditor)  gives  the  deed  full 
force.  FrlgDon  t.  Dauisat,  4  Waib.  188,  29 
f ac.  1046. 

Id  Palmer  t.  Palmer,  62  Iowa,  204,  17  N.  W. 
-463 ;  Holllday  t.  Whltft  83  Tex.  447 ;  Newton 
T.  Emerson,  66  Tex.  147,  18  8.  W.  848 ;  Ingram 
-V.  Porter,  4  McCord,  L.  198  :  Myrover  v.  French, 
73  N.  C.  609;  Alrey  v.  Holmes,  60  N.  C.  <5 
Jones,  L.)  142;  Elllngtmi  v.  Carrie,  40  N.  C. 
46  Ired.  Bq.)  21;  Gorman  v.  Stanton,  5  Uo. 
App.  085,  Appx.;  and  U'Neely  t.  Rucker,  6 
Blackf.  801, — the  language  used  la  susceptible 
of  an  interpretation  that  the  recording  by  tho 
-grantor  amounts  to,  or  Is  equivalent  to,  a  de- 
livery. It  Is  probable,  however,  that  the  courts 
merely  meant  that  It  was  sufllelent  In  the  ab- 
■senee  of  anything  to  overcome  the  presumption 
of  delivery  arising  from  it.  It  la  somewhat 
more  difficult  to  thus  explain  the  language  used 
in  the  following  cases.  If  In  these  cases  It  la 
meant  to  assert  that  recording  by  the  grantor 
la  conclnslve  of  a  dellyery  so  far  as  It  depends 
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upon  his  acts,  they  are  opposed  to  the  great 
weight  of  authority. 

The  recording  of  a  deed  at  the  Instance  of 
the  grantor  Is  of  Itself  auch  a  delivery  as  will 
enable  the  grantee  to  bold  the  property  a  a 
against  tbe  grantor.  Kerr  t.  Birnl^  25  Ark. 
223. 

The  flitng  by  the  grantor  of  a  deed  duly 
algned  aad  attested  In  the  probate  office  for 
record  constitutes  a  legal  and  efficacloaa  de* 
livery,  completing  the  execution  of  the  deed. 
ElBton  T.  Comer,  108  Ala.  76,  10  So.  824. 

Recording  a  deed  Is  equivalent  to  a  deilv«ry. 
Levy  V.  Cox,  22  Kla.  646. 

Where  the  grantor.  In  the  presence  of  the 
grantee,  hands  the  deed  to  the  notary  who  took 
tbe  acknowledgment,  to  send  It  to  the  county 
recorder  for  record,  there  Is  a  good  delivery  to 
tbe  grantee.  Adams  T.  Bjan,  61  Iowa,  733,  17 
N.  W.  159. 

Where  a  grantor  tlgnod  and  sealed  a  deed  In' 
the  presence  of  witnesses;  and  it  was  afterward, 
at  bis  lustaace,  proved  and  registered,  such 
facta  are  conclnslve  against  tbe  grantor,  and 
;  those  claiming  under  blm,  that  there  was  a  valid 
delivery,  though  the  execution  was  In  the  ab- 
sence of  tbe  grantee,  and  the  inatrument  waa 
never  in  his  possession.  Snider  v.  LackenouTi 
37  N.  C.  (2  Ired.  Bq.)  360,  38  Am.  Dec.  685. 

The  act  of  the  grantor  In  acknowledging  a 
deed  In  the  county  coort  for  the  purpose  of  hav- 
ing it  registered  amoants  to  a  delivery,  making 
the  deed  operative  aa  from  that  time.  Doe  e» 
dem,  NewllQ  v.  Osborne,  49  N.  C.  (4  Jones,  L.) 
167,  67  Am.  Dec.  269.. 

A  deed  la  sufficiently  delivered  where  the 
grantor  delivers  it,  not  as  an  escrow,  to  the 
witness  (or  the  purpose  of  recording  it.  Cloud 
V.  Calhoun,  10  Rich.  Eq.  858. 

If  a  deed  is  made  and  delivered  to  the  register 
for  registry  without  more,  there  Is  no  delivery: 
but  if  tbe  grantor  directs  It  to  be  recorded,  oe 
Bulueqaeutly  assents  to  It,  such  acts  constltut* 
the  equivalent  of  sn  actual  delivery  and  accept 
nnce.   McEwen  T.  Troost,  1  Sneed,  186.  ■ 

e.  Effect  of  return  of  deed  to  i/rantor. 

The  fact  that  after  tbe  deed  was  recorded  It 
was  returned  to  the  grantor  and  retained  by  blm 
Is  not  necessarily  fatal  to  a  delivery.  Lewis 
V.  Watson,  98  Ala.  480,  22  L.  R.  A.  297,  13  So. 
570;  Allen  v.  Hughes,  100  Ga.  786,  82  8.  B. 
027;  Coles  v.  Colee,  122  Ind.  109,  23  N.  10. 
687 ;  Vaughan  v.  Oodman,  103  Ind.  400,  3  N.  B. 
257 ;  Bunnell  v.  Bunnell,  23  Ky.  L.  Rep.  800, 
04  B.  W.  420;  Lay  v.  Lay  (Ky.)  66  8.  W. 
871 ;  Tobin  v.  Bass,  8S  Mo.  664.  56  Am.  Rep. 
303;  Helms  t.  Austin,  118  H.  C.  761.  21  8. 
B.  656 ;  Tennessee  Coal,  Irwi  ft  B.  Coi.  v.  Whert* 
er,  125  Ala.  638,  28  So.  88 ;  Thompson  v.  Jonn^ 
1  Head,  570;  Dawson  ▼.  Dawson,  Rice,  Eq, 
243 ;  Folk  T.  Vam.  9  Rich.  Eq.  803. 

The  question  of  delivery  of  a  deed  from  a  hu» 
band  to  his  wife,  recorded  by  him.  Is  one  ot 
fact,  where  it  appears  that  he  got  the  deed  back 
after  It  was  recorded,  and  there  is  evidence 
tending  to  show  that  he  retained  It  and  never 
delivered  It,  and  that  she  sever  knew  ot  It 
during  his  lifetime,  and  denied  claiming  ajiy 
interest  In  It.  Hendricks  v.  Bassou,  68  Mich. 
676,  10  N.  W.  192. 

In  Weber  t.  Christen,  121  III.  08,  11  B. 
893,  however.  It  was  held  that  the  prima  facie 
case  made  by  the  recording  by  the  grantor,  of 
a  deed  to  his  nephews^  was  ovwcome  by  the 
(act  that  he  took  the  deed  from  the  recorder's 
office  and  never  parted  with  Its  custody  or  con- 
trol. In  connection  with  his  declarations  show- 
ing that  the  original  Intention  was,  not  to  part 
with  the  title^  but  to  place  the  property  beyond 
the  reach  of  creditors. 

There  !•  no  ddlTfttj  where,  «£tw  exeinitlDg 
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and  liaTlns  recorded  a  deed  to  b«r  dangliter, 
the  grantor  placed  It  In  a  box  In  tier  own  boose 
from  which  It  was  removed  without  her  consent 
by  her  son-ln-lsw,  there  being  no  arransement 
between  the  grantor  and  her  daughter  that  the 
deed  should  be  delivered  to  the  latter  unless  the 
former*!  husband  sboald  sign  It.  Button  t. 
Smltb.  88  Iowa,  2S8.  6B  H.  W.  836. 

In  Babbitt  t.  Bennett.  68  Uinn.  260,  71  V. 
W.  28,  a  finding  that  there  was  no  delivery  of 
a  deed  executed  by  man  and  wife  to  the  former's 
s'ster  was  beld  to  be  justified,  notwithstanding 
that  the  husband  had  the  deed  recorded,  where 
It  appeared  that  he  took  the  deed  from  the  reg- 
ister's office,  and  ever  afterward  retained  it 
until  It  was  taken  out  of  his  possession  snr- 
reptlttouBly  by  the  grantee's  husband,  and  that 
th«  grantee  did  not  know  of  the  deed  until  she 
was  advised  of  its  execution  by  a  letter  from 
her  slater,  and  was  willing  to  reeonv^  to  the 
grantor,  bat  her  husband  refused  to  Join  with 
her,  and  tb«  testimony  of  th«  husband  that  the 
sole  purpose  of  the  deed  was  to  enable  bim  to 
control  the  title  of  the  pn^rty  free  from  any 
claim  or  Interest  on  the  part  of  his  wife.  It  ap- 
pearing that  tbey  anticipated  securing  &  dl- 
vorce. 

There  Is  no  presnmptloo  of  delivery  arising 
from  a  deed  Itself,  or  the  record  thereof,  where 
It  appears  that  the  deed  was  kept  In  a  locked 
box  In  the  grantor's  house,  and  that  It  never 
came  to  the  possession  of  the  grantee  until 
after  the  grantor's  death.  Jourdan  v.  Patter- 
son, 102  Mich.  602,  61  N.  W.  64. 

Where  a  father  executed  a  voluntary  deed  to 
his  Infant  daughter,  four  years  of  age,  wd  re- 
tained possession  thereof  tor  a  number  of  years, 
and  then  placed  the  tame  on  record  without 
any  agreement  that  the  deed  was  to  be  eon- 
sldered  as  delivered,  there  was  no  delivery  under 
N.  D.  Rev.  Code,  |  B520,  providing  that  a  deed 
shall  be  deemed  constructively  delivered,  (1} 
when  the  Instrument  Is  by  agreement  of  the 
parties  at  tba  time  of  the  execution  nnderstood 
to  be  delivered,  and  under  such  circumstances 
that  the  grantee  Is  entitled  to  an  Immediate  de- 
livery; (2)  when  It  la  delivered  to  a  stranger 
for  the  benefit  of  a  grantee,  and  his  assent  Is 
shown,  or  may  be  presumed.  McManus  v.  Corn- 
mow  (N.  D.)  8T  N.  W.  8. 

Registration  of  a  deed  Is  prima  facie  evi- 
dence of  delivery,  but  Ifl  not  conclusive  and  may 
be  rebutted ;  and  where  it  appears  that  It  was 
understood  by  all  parties  that  the  deed  was  not 
to  be  delivered  and  was  not  to  take  effect  until 
after  the  death  of  the  grantor,  and  she  kept 
It  In  faer  possession  from  the  data  of  regtatra- 
tl<Hi  until  It  wss  filed  as  an  exhibit  to  her  an* 
Bwer  In  a  cause  concerning  the  property,  there 
was  DO  delivery.  Thomaaon  T.  Hayi  (Tenn. 
Ch.  Aiq>.>  62  S.  W.  886. 

In  Alexander  v.  Alexander,  71  Ala.  296 ; 
Sheffidd  Land,  Iron  ft  Coal  CD.  v.  Nelll,  87  Ala. 
IDS,  6  So.  1;  and  Fenton  v.  Utiler,  04  Ulch. 
204,  53  N.  W.  &S7, — a  doubt  Is  expressed  as  to 
whether  the  fact  that  the  deed  was  returned  to, 
and  reulned  by,  the  grantor  would  overcome 
tiie  presumption. 

c  Aeeeptanoe:  how  md  tehett  dwd  tofesa  •/• 
feots  sfatM  of  Utio. 

1.  yeceutty  of  aeeepttmeo. 

'Acceptance,  actual  or  constructive,  fa  as  es- 
sential to  tbls  method  of  delivery  aa  to  any 
other.  Ferguson  v.  Uiles,  8  III.  356,  44  Am. 
Dec  702 ;  Bryan  Wash,  T  111-  557 ;  Hulick 
V.  Scovll.  9  ni.  159;  Hoore  v.  Flynn,  136  IN. 
74,  26  N.  B.  844 ;  Bullitt  T.  Taylor,  34  Ulss. 
741,  60  Am.  I>ec.  412 ;  Metcalfe  v.  Brandon,  60 
Ulos.  686 ;  Rogers  v.  Carey.  47  Mo.  382.  4  Am. 
Ktp.  822 :  Fonda  t.  Sage^  46  Barb.  123 :  Church 
MUB.  A. 


V.  Oilman,  15  Wend.  esO,  30  Am,  Dec  82 ; 
Galther  v.  Gibson,  01  N.  C.  (Chill.  U)  530. 

Delivery  by  the  grantor  and  aeeeptance  by 
the  grantee  are  essential  to  the  validity  of  a 
deed:  a  deed  takes  effect  only  from  Its  delivery, 
and  there  can  be  no  delivery  without  acceptance, 
either  expreas  or  Implied,  delivery  and  accept* 
ancs  being  necessarily  simultaneous  and  eor^ 
relative  nets.  Hnlick  v.  Scovll,  9  III.  156; 
Church  V.  Gllman,  15  Wend.  656,  30  Am.  Dec 
82 

blxon,  Ch.  J.,  In  Welch  v.  Sackett.  12  Wis. 
243,  dlsseuts  from  the  view  that  the  delivery 
and  acceptance  must  occur  at  the  same  Instant 
of  time,  and  says  that  every  case- In  which  It 
has  been  adjudged  that  tbere  may  be  a  delivery 
to  a  stranger,  and  that  subsequent  ratification 
by  the  grantee  will  nuke  the  Instrument  effect- 
ual for  the  purposes  Intended,  falsifies  sucb 
notion,  and  proves  that  In  every  such  case  then 
may  be,  what  there  Is  In  tact,  a  ddlvery  by  the 
grantor  at  one  time  to  a  third  party,  and  an 
acceptance  by  the  grantee  from  such  third 
party  at  a  eobsequent  and  different  time.  Such 
Is  the  common  sense  of  the  transaction;  and 
It  Is  bstter  and  mora  rationally  disposed  of 
without,  than  with,  the  aid  ot  the  fiction  of  re- 
lation back.  But,  he  adds,  if  the  fiction  must 
be  employed,  it  will  not  be  allowed  to  operate 
when  It  Infringes  ot  violates  the  rights  of 
fltrangers. 

The  act  of  registering  a  deed  does  not  amount 

to  a  delivery  of  It  where  it  does  not  appear 
thflt  the  grantee  aasented  to,  or  even  knew  of, 
the  deed.  Alexander  v.  De  Kermel,  81  Ky.  345  ; 
Msynard  v,  Maynard,  10  Mass.  456,  6  Am.  Dec 
14G. 

The  flUng  of  a  deed  for  record  by  the  recorder 
cannot  be  considered  as  a  delivery  unless  It  waa 
filed  In  pursuance  of  a  previous  agreement 
;  Deere  v.  Mdson,  78  Iowa,  186,  84  N.  W.  809: 
O'Connor  v.  O'Connor,  100  loira,  476,  68  N.  W. 
676. 

Without  such  prior  sgreenent,  a  delivery  of 
a  chattel  mortgage  to  the  recorder  will  not  vest 
any  title  until  actual  acceptance  by  the  mort- 
gagee. Day  V.  Qrimth,  15  Iowa,  104 ;  Cobt> 
V.  Chase,  64  Iowa,  2o3,  6  N.  W.  300:  Wads- 
worth  V.  Barlow,  68  Iowa.  B99,  27  N.  W.  77S ; 
National  State  Bank  v.  Morse;  78  Iowa.  174. 
34  N.  W.  803. 

In  rnlon  Mut.  L.  Ins.  Co.  v.  Campbell.  95- 
III.  207,  35  Am.  Uep.  166,  a  delivery  was  denied 
UDder  the  following  circumstances :  The  own- 
er of  certain  real  e^te,  in  anticipation  of 
flnanciat  embarrassment  end  detiring  to  secure 
the  property  for  the  benefit  of  his  family,  asked 
a  friend  if  he  might  e<Hivey  the  property  to  him, 
and  the  latter  assented.  Subsequently,  the 
grantor  executed  a  deed  to  such  person,  and 
after  his  <the  grantor's)  death  It  was  found 
In  the  recorder's  offlce,  and  It  bad  been  recorded, 
but  It  did  not  appear  at  whose  Instance.  Tba 
grantee  did  not  know  of  the  deed  until  after 
the  grantor's  death,  after  which,  at  the  request 
ot  the  widow,  he  conveyed  the  property  to  her. 
The  c<»troversy  aross  between  the  grantor'* 
heirs  and  the  widow.  The  decision  seems  to 
be  put  upon  the  ground  that  there  was  no  ac- 
ceptance, but  It  would  seem  tbat  It  might  have 
been  equally  well  placed  upon  tbe  ground  that 
there  was  no  IntentliHi  of  the  grantor  to  part 
with  his  control  over  the  deed. 

In  Hill  V.  Barlow,  6  Rob.  (Da.)  142.  the  court 
said  tbat  it  was  well  settled  In  their  Juris* 
prudence  tbat  a  mnrtgage  executed  and  re- 
corded by  the  mortgagor  In  the  absence  of  tbe 
mortgage*  haa  Its  legal  effect,  although  not  ac- 
cepted by  the  mortgagee.  It  waa  accordlogty 
beld  tbat  tbe  statute  of  limitations  against  an 
action  to  set  aside  sucb  a  mortgage  began  to 
run  at  tba  time  the  mortgage  was  recorded,  and 
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not  at  the  time  of  Its  actual  acceptance  by  the 
mortgaiee. 

2.  What  ti^llotent  to  ahoio  eetuol  aeoegtanoe; 
effect  of  aaaeHt  or  ditatnt. 

The  recording  of  a  mortgage  by  the  mortgagor 
Ib  prima  facie  evidence  of  a  delivery ;  and  tUe 
brln^ns  of  an  action  by  the  mortgagee  to  fore- 
close the  mortgage  1«  sufflctent  evidence  of  ac 
ceptance.  Ford  r.  McCarthy,  61  N.  Y.  B.  B. 
363,  29  N.  Y.  Snpp.  780. 

In  Klaney  ¥.  Wells,  69  111.  App.  271,  a  deed 
containing  a  covenant  by  the  grantee  to  paj 
a  mortgage  on  the  property  was  recorded  with- 
out the  gianteo'i  knowledge.  He  afterwards 
learned  of  the  deed,  and  snbseqaeatly  conveyed 
the  estate  to  another.  It  was  hdd  that  by  so 
doing  he  had  raUfled  the  deed,  and  was  boand 
by  the  covenant. 

There  ran  be  no  delivery  of  a  deed  withoat 
a  surrender  of  the  inatmmeBt,  or  the  rli^t  to 
retain  It ;  bat  where  a  deed  has  been  ezecated 
and  recorded  withoat  the  knowledge  of  the 
grantee,  but  aubeequently,  upon  the  request  of 
the  grantor,  the  grantee  executes  a  reconvey- 
ance to  a  third  party,  there  Is  such  a  recogni- 
tion both  parties  of  the  transfer  of  the  title 
as  constltatea  sufficient  evidence  that  the  deed 
has  been  delivered.  Qould  v.  Day,  94  U.  8. 
40S,  24  L.  ed.  232.  The  court  said  the  ques- 
tion wes  not  as  to  when  the  deed  wae  delivered, 
hot  as  to  whether  it  was  delivered  at  all. 

The  recording  by  the  grantor,  without  the 
knowledge  of  the  grantee,  ot  a  deed  containing 
a  clause  esanmlug  the  payment  of  a  mortgage, 
does  not  make  the  deed  operative  for  any  pur- 
pose, certainly  not  for  the  purpose  of  charging 
the  grantee  with  the  payment  of  the  mort^e, 
where  he  dissents  and  refuses  to  accept  the 
deed  as  somi  as  he  learns  ttS  It;  and  the  fact 
that  at  the  request  of  the  grantor  he  executes 
a  reconveyance  to  the  latter  does  not  put  him 
In  the  loaitloa  of  having  accepted  the  deed  so 
aa  thereby  to  become  liable  under  the  assump- 
tlOB  clanse.    Beat  v.  Brown,  25  Han,  223. 

If  a  grantor,  with  or  without  any  previous 
arrangement  with  the  grantee,  signs,  seola,  and 
acknowledges  a  deed,  places  It  In  the  hands  of 
a  register  to  be  recorded,  notifies  the  grantee  of 
the  act,  and  the  latter  assents  to  receive  It, 
by  words  only,  this  would  be  a  good  delivery, 
though  the  grantee  dies  before  taking  It  Into  his 
actual  possession ;  because  the  assent  Is  the 
principal  element,  and  taking  the  deed  Into 
posaeaston  Is  not  Indlapenaable, '  but  only  evi- 
dence of  aasMit  and  acceptance.  Klngabury  t. 
Borndde,  fiS  111.  810,  11  Am.  Bep.  AT. 

In  Walton  t.  Burton,  107  III.  64,  one  brother. 
In  pursoauce  of  a  previoua  request  from  eaother 
who  realded  In  another  stat^  executed  a  mort- 
gage  to  the  latter  and  had  It  recorded.  The 
mortgagee,  upon  being  notified  of  such  fact, 
requested  the  mortgagor  to  obtain  the  mortgage 
from  the  recorder  and  hold  It  for  him,  which 
the  latter  did,  the  mortgage  being  subaeqneatly 
lost  before  any  manual  delivery  to  the  mort- 
g^ee.  It  was  urged  that  the  proof  failed  to 
diow  that  the  mortgage  was  accepted  while  It 
was  in  the  hands  of  the  recorder.  The  court 
said  that,  assuming  that  point  to  be  material, 
record  of  the  mortgage  was  prima  fade  evidence 
of  Its  delivery,  and  that  the  harden  of  ahowlng 
that  the  acceptance  came  after  the  recorder 
had  parted  with  the  deed  rested  on  the  party 
denying  the  delivery. 

Where  a  deed  Is  executed  and  delivered  to 
even  a  stranger  to  be  delivered  to  the  grantee 
without  condition.  It  is  a  sufficient  delivery  to 
pass  title;  but  the  execution  of  a  deed,  and 
having  It  placed  on  record  wltttout  the  knowledge 
of  the  grantee,  are  not  a  delivery,  though  In 
such  a  ease  the  subsequent  assent  of  the  grantee 
64  L.  R.  A. 


will  be  sufficient.  Byars  t.  Spencer,  101  111. 
420,  40  Am.  Kep.  212.  Tbia  U  obiter,  however, 
as  la  this  case  the  grantee  retained  the  deed 
himself. 

The  execution  and  recording  of  a  deed  by 
the  grantor  do  not  operate  to  pass  the  title  to 
the  grantee  where  tbe  latter,  upon  learning  of 
the  deed,  refuses  to  accept  it.  McClabt  T. 
French,  2  T.  B.  Hon.  148. 

The  act  of  the  grantor  In  placing  a  volun- 
tary deed  to  his  son-in-law  on  record  makes  a 
prima  facie  case  upon  the  question  of  delivery, 
but  snch  prima  facie  case  may  be  rebutted  by 
showing  that  the  grantee  tefuaed  to  accept 
Bremmmnan  t.  Jennings,  101  Ind.  268. 

Any  presumption  of  delivery  and  acceptance- 
of  a  deed  from  a  husband  to  his  wife,  arising 
from  Its  registration  by  tbe  former  without 
the  letter's  knowledge.  Is  overcome  where  the 
wife  repudiated  the  deed  as  Boon  as  she  learned, 
of  It,  preferring  to  retain  her  homestead  rights 
In  the  property,  nlher  than  to  take  the  riak 
of  Qpholdlng  the  deed  against  the  attack  of  the 
husband's  creditors  Btalllngs  v.  Newton,- llO 
Ga.  876,  86  S.  B.  227. 

Where  the  grantee  In  a  deed  refused  to  ac- 
cept It  after  It  bad  been  a^nowledged  and  & 
certificate  to  that  effect  bad  been  placed  upon 
It  by  a  competent  ofllcer,  a  delivery  will  not  be 
presumed  from  Its  subsequent  registration  by 
the  grantw,  but  the  law  will  presume  that  tbe 
refusal  continues,  until  It  l»  rebutted  by  proof, 
either  direct  or  Infteeotlal,  of  a  subsequent  ac- 
ceptance. Galther  t.  Qlbson,  61  N.  C.  (PhUI. 
L.)  530. 

The  putting  of  a  deed  on  record  by  th* 
grantor  is  strong  presumptive  evidence  of  de- 
livery, and  wbere  It  confera  a  aubatentlal  rljfht 
on  the  grantee  acceptance  on  his  part  will  or- 
dinarily bo  Inferred  from  very  slight  evidence ; 
but  these  are  mere  presumptions  of  law,  liable 
to  be  overthrown  by  direct  negative  proof.  Met- 
calfe T.  Brandon,  00  Mlaa  685.  In  thia  case 
property  was  conveyed  to  a  certain  person  sub- 
ject to  a  parol  trust  for  the  benefit  of  the 
grantor's  daughter.  The  grantee  In  that  deed, 
having  become  financially  Involved,  for  the  pur- 
pose of  saving  the  property  for  tbe  beneficiary 
Intended  by  the  original  grantor  executed  a 
deed  In  tea  simple  to  a  third  person,  and  had 
It  recorded.  Th9  latter  knew  nothing  of  tbe 
deed  for  itevera]  years  thereafter,  and  when  she 
learned  of  It  repudiated  the  truat.  She  never 
had  the  deed  In  her  possession  at  any  time,  and 
as  soon  as  It  was  record^  It  was  rstumed  to 
the  grantor  pursuant  to  his  directions.  It  was 
held.  In  a  suit  by  such  grantee  against  tiie  bene- 
flcinry  to  recover  the  possession  of  the  property, 
that  there  had  been  no  delivery. 

The  delivery  of  a  voluntary  deed  of  trust 
for  the  benefit  of  tbe  grantor's  wife  and  child 
to  a  third  person,  to  be  proved  and  recorded, 
which  was  done.  Is  a  sufficient  delivery,  though 
the  grantee  refused  to  assent  wh«i  he  heard 
of  It.    Withers.  V.  Jenkins,  6  S.  C.  N.  S.  122. 

Creditors,  on  whose  behalf  their  debtora'  at- 
torney has.  withoat  authority  from  them,  taken 
a  mortgage  for  their  benefit  from  the  debtori 
may  ratify  the  mortgage  by  a  subBequ.ent  aa- 
sent,  and  may  enforce  it  Brown  T.  Piatt,  8 
Boaw.  S24. 

It  Is  not  necessary  that  a  deed  be  delivered 
to  the  grantee  In  person;  It  may  be  delivered 
to  any  stranger  for  and  In  b^alf  and  to  the 
use  of  the  grantee,  although  auch  atranger  poa- 
aessea  no  authority  from  the  grantee ;  all  that 
Is  Incumbent  on  the  latter,  In  order  to  perfect 
the  delivery,  la  that  he  accept  or  assent  to  what 
has  been  done  by  the  grantor  before  the  latter 
revokes  bin  Intention  to  convey.  Canning  v. 
1  rinbhnm.  1  N.  H.  353. 

In  Uavls  T.  Davis,  92  Iowa,  147^60  N.  W. 

Digitized  byLaOOgl^ 


m 


IlXTTOIS  SUPRBm  CODBT. 


Oct., 


007,  tn  which  It  was  held  that  tbe  grantor,  by 
recording  the  deed,  did  not  intend  to  pau  the 
title  to  tbe  grantee,  but  that  blB  motive  was 
simply  to  protect  himself  against  a  breach  of 
promise  suit,  the  court  said,  with  reference  to 
a  written  acceptance  by  the  grantee  after  tbe 
Srantor  bad  conveyed  tbe  property  to  a  third 
person,  that  acceptance,  to  be  valid,  must  have 
been  of  the  thing  ofCered,  of  what  the  grantor 
Intended  to  convey,  and  that,  aa  In  this  case 
there  was  no  Intention  by  the  deed  to  pass  tbe 
title  to  the  gimntee,  there  wai  nothing  to  ac- 
cept ;  that  she  could  not  affect  tbe  tnteatlon  of 
her  husband  la  the  execution  of  the  deed. 

S.  Different  theoriet  tclth  retpeet  to  acceptance. 

a.  In  general;  their  relation  to  (ha  tima  «hen, 
end  manmsr  in  wMoh,  the  deed  takea  effect. 

Indlssolnbly  connected  with  tbe  question  of 
acceptance,  are  the  questions  as  to  the  mode  of 
operation  of  the  deed,  and  aa  to  the  time  when 
It  takes  effect.  When  the  requlrites  on  tbe  part 
of  tbe  grantor,  explained  >n  I.  b,  2,  a,  and  b, 
eupra,  have  been  performed  so  as  to  create  the 
conditions  upon  which  an  acceptance  may  oper- 
ate.  and  the  grantee  haa  learned  of,  and  either 
expressly  or  presumptively  expressed  fala  assent 
to  It,  all  of  the  elements  of  a  complete  delivery 
are  present,  and  tbe  question  of  acceptance 
preaents  no  further  dllBcnlty.  When,  however, 
the  question  as  to  the  status  irf  tbe  title  betweoi 
tb«  time  of  the  delivery  of  the  deed  to  the  third 
person  and  tbe  time  tbe  grantee  learns  of.  and 
accepts,  it,  arlsea,  it  Is  apparent  that  a  difficulty 
is  encountered.  There  are  two  theories  with 
r^erence  to  acceptance,  which,  though  not  al- 
ways clearly  differentiated  by  tbe  courts,  seem 
entirely  distinct.  One  Is  that  the  actoal  accept- 
ance by  the  grantee,  even  If  not  made  until 
after  the  grantor's  death,  relates  back  to  the 
time  of  the  delivery  to  the  depositary.  The 
other  Is  that  Immediately  upon  the  delivery  to 
the  depositary  of  a  deed,  wholly  beneficial  to 
the  grantee,  a  presnmptltm  of  acceptance  arises, 
even  If  he  does  not  know  of  the  existence  of  tbe 
deed.  When  tbe  question  of  delivery  arises  be- 
tween the  grantee  or  his  privies,  and  tbe  grant- 
or, his  widow,  b^rs,  personal  representatives, 
or  others  whose  rights  depend  upon  the  ques- 
tion whether  tbe  grantor  wae  seised  of  the  prop- 
erty at  the  time  of  bis  death.  It  Is  not  a  matter 
of  practical  concern  which  view  Is  adopted. 
If  tbe  actual  acceptance  does  not  take  place 
until  after  the  grantor's  death,  the  first  view 
by  the  fiction  of  relaUon  back  avoids  the  ob- 
jection that  the  delivery  was  not  completed 
during  tbe  grantor's  lifetime.  From  a  the- 
oretical point  of  view,  however,  this  view 
seems  Inadequate  In  one  respect.  As  was  shown 
In  I.  b,  2,  a,  and  b.  It  is  essential  that  the 
grantor  shall  have  parted  with  all  dominion  and 
umtrol  over  the  deed  at  the  time  of  the  de- 
livery to  the  third  person,  otherwise  the  de- 
livery Is  Ineffectual,  although  be  may  have  died 
without  ever  having  exercised  bis  power  to  re- 
call the  deed.  Under  the  theory  of  relatltn 
back  of  tbe  acnptanee.  It  Is  dlfflcolt  to  see  how 
this  requisite  that  tbe  deed  shall  be  placed  be- 
yond tbe  dominion  and  control  of  tbe  grantor 
at  the  tim«  of  its  delivery  to  tbe  third  person, 
can  exlflt  In  case  the  deed  la  a  purely  volun- 
tary on^  and  tbe  grantee  does  not  learn  of 
or  accept  It  until  after  the  grantor's  death. 
What  Is  there,  under  such  theory,  to  deprive 
the  grantor  of  bis  right  to  recall  the  deed? 
Tbe  mere  fact  that  when  be  deposited  It  with 
the  third  person  he  Intended  to  part  with  all 
dominion  and  control  over  tt  can  scarcely  bind 
blm,  or  prevent  him  from  changing  his  mind 
until  the  grantee,  or  someone  f<»  him,  has  either  t 
actually,  or  presumptWdy,  accepted  It.  To  say 
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that  tbe  deiKiBltaxy  holds  tbe  deed  as  the  agent 
or  the  representative  of  the  grantee,  when  the 
latter  knows  nothing  about  the  transaction,  is 
aa  difficult  as  to  say  that  tbe  grantee's  accept- 
ance la  presumed.  Possibly  tbe  depositary,  by 
reason  of  the  trouble  to  which  he  has  been  pat 
by  the  grantor,  and  the  embarraAment  to  which 
be  might  be  subjected  by  surrendering  tbe  deed 
to  the  latter,  would  have  a  sufflcl«it  personal 
interest  to  resist  the  latter'a  demand  for  a  re- 
turn of  tbe  deed.  But  even  In  that  case  be 
might  voluDtarily  lurraider  tbe  deed:  and  tbe 
rule  seems  to  require  that  It  must  have  beat 
put  beyond  the  power  of  anyone  but  tbe  grantee, 
himself,  to  surrender  It  to  the  grantor.  The 
difficulty  of  recoaclIlDg  the  Idea  that  tbe  grant- 
or parts  with  all  dominion  and  control  ov«r 
tbe  deed  when  he  delivers  It  to  a  third  person 
to  be  delivered  to  the  grantee  after  tbe  grantor'a 
death,  with  the  theory  that  tbe  acceptance  after 
the  grantor's  death  relates  back  to  tbe  original 
delivery,  seema  to  have  been  felt  by  tbe  courts 
in  Wellborn  v.  Weaver,  17  Ga.  267,  63  Am.  Dec 
235;  Gllmore  v.  Whlteatdes,  Dud.  Eq.  14.  81 
Am.  Dec.  663.  This  dUDenlty,  however.  Instead 
of  driving  those  courts  to  the  adoption  of  the 
theory  of  presumed  acceptance,  drove  them,  aa 
has  already  been  shown,  II.  a,  2,  supra,  to  tbe 
position  that  sncb  a  delivery  cannot  be  upheld 
twcaope  the  deed  necessarily  remains  snbjeiet  to 
the  control  of  the  grantor  during  his  Ufetlras. 

Tbe  theory  of  presumed  acceptance  bad  Its 
origin  In  an  opinion  of  Justice  Ventrls  In  the 
common  pleaa  In  the  case  of  Tbompson  v.  Leach. 
2  Vent.  198.  In  that  case  a  tenant  for  life  (re- 
mainder to  bis  fli-et  Bon,  remainder  In  tall  to 
a  third  person),  before  the  birth  of  hie  first 
son,  sealed  and  delivered  to  the  use  of  such 
third  person  (but  in  bla  absence  and  wltbont 
bis  knowledge)  a  deed  surrendering  his  estate 
to  tbe  latter.  The  grantor  continued  In  pos- 
session until  aftw  ths  birth  of  his  son.  The 
grantee  did  not  know  of  the  deed  optll  aftw 
tbe  latter  event,  aftw  whlcb  he  sgreed  to  tbe 
surrender.  The  question  was  whether  the  deed 
could  be  taken  as  a  good  and  effectual  anrrender 
before  the  birth  M  the  son.  If  so.  tt  seema  to 
have  been  conceded  that  It  would  be  cood  aa 
against  the  son,  for  In  that  case  there  would  b* 
no  estate  left  In  the  father  to  support  the  con- 
tingent remainder  to  blm.  Poliexfen.  Cb.  J., 
Powell  and  Bokeby,  were  of  the  opinion  tbat 
there  waa  no  snrroider  until  such  time  as  tbe 
grantee  bad  notice  of  the  deed  of  surroider  and 
agreed  to  It,  and,  so^  held  tbat  tbe  remainder 
was  vested  in  the  son,  and  wae  not  defeated 
by  tbe  grantee's  assrat  to  tbe  surrender  after 
the  birth  of  the  son.  Ventris,  J.,  howev«,  waa 
of  a  different  opinion.  After  holding  that 
tbe  surrender  could  not  be  upheld  as  against 
tbe  son  upoo  the  theory  of  rdation  back  of 
tbe  acceptance,  after  the  birth  of  the  son  to 
tbe  time  of  tbe  sealing  of  tbe  deed,  he  took  tbe 
position  tbat  upon  the  sealing  of  tbe  deed  of 
8urr«ider  the  estate  Immediately  paased  to  tbe 
grantee,  and  tbat  the  remainder,  thertfora, 
could  not  vest  In  the  afterbMn  son,  there  being 
no  estate  left  In  his  father  to  support  It.  In 
support  of  this  position,  he  said  tbat  a  sur- 
render was  a  particular  sort  of  conveyance  tbat 
worked  by  the  eommoB  law,  and  that  at  tbe 
common  law  a  cwtveyance  Immediately,  upon  Its 
execution  on  the  grantor's  part,  devests  the 
estate  out  of  blm,  and  puts  It  In  the  party  to 
whom  the  conveyance  Is  made,  though  In  bla 
absence  and  without  bla  notice^  till  aome  dla- 
agreement  to  such  estate  appears.  In  reply  to 
the  ailment  that  an  assent  is  necessary  to  tbe 
operation  of  a  surrender,  he  said :  "An  as- 
sent is  not  only  a  circumstance,  but  'tis  es- 
sential to  all  eonveyaneea;  for  they  are  con- 
tracts, ootae  oentns  MOtum,  which  neeessarllj 
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nuppose  the  ftssent  of  all  parties.  Bnt  tbis  la 
Dot  all  to  be  compared  with  such  collateral  acta 
or  clrcuaietances  that  by  the  posltlTe  lav  are 
made  the  elTectuaJ  parts  of  a  couTejatice,  as  at- 
toromeot,  livery,  or  the  like,  for  the  assent  of 
the  party  that  takes  Is  Implied  In  all  convey- 
anees,  and  this  ts  by  intendment  of  law,  which 
Is  as  strong  as  the  expression  of  the  party,  till 
the  contrnry  api>eara ;  atabit  prteaumpUo  doneo 
probetur  in  contrarium."  lie  gives  three  rea- 
flons  vby  a  coDveyance  devests  the  estate  out 
«f  the  grantor  before  any  express  assent  by, 
or  notice  to,  the  grantee:  (Ij  Because  there 
Is  a  strong  Intendment  of  law  for  a  man  to  take 
an  estate  that  Is  for  bis  beneflt,  and  no  man 
'Can  be  supposed  to  be  unwilling  to  do  that 
which  is  for  his  advantage;  (2)  because  It 
would  seem  incongruous  and  absurd  that  when 
A  conveyance  la  completely  executed  on  the 
grantor's  pai-t,  yet,  notwithstanding,  the  estate 
should  continue  In  him ;  (3)  because  the  law 
will  not  suffer  the  operation  of  a  conveyance  to 
be  In  suspense.  The  judgment  <rf  the  majority 
in  this  case  was  afflrmed  by  the  King's  Bench, 
a  Mod.  2U6,  but  was  reversed  by  tlie  House  of 
Lords,  Show.  P.  C.  150,  for  the  reaBons  given 
In  the  argument  of  Justice  Ventria.  The  re- 
versal, however,  was  contrary  to  the  opinions 
of  all  the  Judges  except  Ventria^  Cb.  J.,  and 
Atkins,  Chief  Baron.  In  the  report  of  the  case 
In  8  Lev.  284,  It  is  said  that  Justice  Ventrls 
beld  that  the  estate  vested  Immediately  by  the 
making  of  the  deed  of  surrender,  to  be  devested 
by  the  surrenderee's  refusal  to  accept  It  after- 
ward, but  that  until  such  refusal  the  estate  was 
In  the  surrenderee,  • 

The  question  as  to  the  effect  of  a  delivery  of 
a  deed  to  a  third  peraou,  not  previously  au- 
thwlzed  by  the  grantee  to  receive  It,  without 
the  knowledge  of  the  grantee,  is  discussed  In 
Uolcombe  v.  BIchards,  3S  Minn.  38,  35  N.  W. 
714.  The  court  says:  There  is  much  coofilct 
of  opinion  upon  the  question  as  to  when  tbe 
deed  takes  effect  under  such  circumstances; 
some  of  the  authorities  adopt  the  rule  an- 
nounced In  Thompson  v.  Leach,  2  Vent.  188, 
that  ttw  deed  takes  affect  and  vests  title  the 
Instant  it  ts  delivered  to  the  third  person,  and 
that  the  subsequent  rejection  of  It  by  the  grantee 
reinvests  the  title  In  the  grantor;  some  of  the 
autborltles,  while  admitting  that  an  accept- 
ance by  tbe  grantee  Is  necessary,  hold  that  such 
acceptance  will  be  presumed  from  the  beneflclal 
nature  of  the  grant,  and  that  It  Is  not  a  pre- 
sumption of  evidence  that  may  be  rebutted  by 
merely  showing  that  the  grantee  never  In  fact 
knew  of  tbe  deed,  but  a  presumption  of  law 
that  cannot  be  overthrown  except  by  affirmative 
proof  that  he  did  know  of  and  reject  It.  On  the 
other  band,  many  eases*  combat  tbe  doctrine 
tbat  the  deed  takes  effect  Immediately  upon  de- 
livery  to  the  third  person,  holding  that  an  actual 
acceptance  Is  essential  to  a  delivery,  and  that 
the  deed  only  takes  effect  as  a  grant  from  the 
date  of  aneh  acceptance^  nntU  whlcb  tbe  estate 
remains  In  the  grantor,  and  la  subject  to  his 
disposal ;  that  while,  when  the  deed  is  Anally 
accepted,  it  may  In  some  cases.  In  order  to  up- 
hold it,  he  deemed,  as  between  tbe  parties,  to 
bave  taken  effect,  hr  relation,  as  of  tbe  date 
of  tbe  first  delivery,  yet  this  can  never  be  done 
where  the  rights  of  third  parties  have  Inter- 
Tened. 

As  Is  shown  by  some  of  tbe  cases  hereafter 
cited,  there  are  very  serious  If  not  Insuperable, 
objectiona  to  the  adoption  of  the  theory  of  pre- 
sumed acceptance.  It  seems  to  the  annotator, 
however,  that  It  Is  the  only  theory  tbat  Is  recon- 
cilable with  the  requirement  tbat  the  grantor 
nnst,  on  tbe  dellTsry  of  tbe  deed  to  the  third 
person,  part  with  all  dominion  and  control 
over  It.  Under  this  theory,  tbe  title  Immedl- 
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ately  passes  to  the  grantee,  and  for  that  reason 
the  deed  is  beyond  tbe  grantor's  recall. 

It.  Theory  cf  relation  boeJfe. 

In  the  following  cases  the  theory  of  relation 
back  Is  expressly  applied : 

A  deed  can  only  take  effect  at  and  from  Its 
delivery.  If  at  ail,  and  consequently  delivery 
and  acceptance  must  be  mutual  and  concurrent 
acts.  Uence,  proof  of  an  acceptance  subsequent 
to  the  delivery  is  not  sufficient  to  give  va- 
lidity to  the  deed,  and  therefore,  in  such  cases. 
Judicial  construction  has  sometimes  been  In- 
voked to  extend  such  subsequent  acceptance  by 
relation  back  to  the  date  of  delivery.  Unllck 
V.  Scovll,  8  111.  1S9. 

Where  a  grantor  deposits  a  deed  with  a  third 
person  to  be  delivered  by  him  to  the  grantee  at 
the  death  of  the  grantor,  without  reserving  to 
himself  any  right  to  control  or  recall  tbe  In- 
strument, and  the  same  ts  afterwards  dellTered 
to  tbe  grantee,  tbe  title  passes  and  tbe  deed 
ordinarily  takes  effect  by  relation  as  of  tbe  data 
of  tbe  first  delivery.  Ooodpastw  T.  X^eatben, 
123  Ind.  121.  23  N.  B.  1090. 

Where  one  executes  and  acknowledges  a  deed, 
and  delivers  it  to  a  third  person,  with  the  re- 
quest that  he  shall  deliver  It  to  the  grantee 
after  his  (the  grantor's)  decease,  which  the 
third  peiBoa  does,  the  deed  upon  relation  takes 
effect  as  at  the  time  of  the  first  delivery,  and 
devests  the  estate  of  the  grantor  as  from  tbat 
time.  Foster  v.  Mansfield,  3  Met.  412,  37  Am. 
Dec.  154. 

A  deed  delivered  by  the  grontdr  to  any  person 
In  hie  lifetime,  to  be  delivered  to  tbe  grantee 
after  his  decease.  Is  a  good  delivery  upon  the 
happening  of  tbe  contingency,  and  niates  back 
so  as  to  derest  tbe  title  of  tbe  grantor  by  rela* 
tlon  from  the  first  delivery.  O'Kelly  t.  O'Kel- 
ly,  S  Met.  436. 

Where  a  deed  Is  delivered  to  a  third  person 
in  tbe  lifetime  of  the  grantor  to  be  delivered 
after  bla  death  to  the  grantee,  It  is  a  good  de- 
livery upon  tbe  happening  of  the  contingency, 
and  relates  back  so  as  to  deveet  tbe  title  of  the 
grantor  by  relation  from  the  first  delivery.  Haeg 
V.  Haeg,  63  Ulan.  33,  55  N.  W.  1114. 

When  a  grantor  delivers  a  deed  to  a  third 
person  without  reserving  any  right  to  recall, 
or  Indicating  any  Intention  to  reserve  snob 
right,  there  Is  a  good  delivery  to  tbe  grantees, 
even  If  a  third  person  was  directed  not  to  de- 
liver It  to  the  grantees  until  after  the  grantor's 
death.  In  such  case  the  Intention  to  pass  title 
as  a  present  transfer  Is  evident.  Tbe  third  per- 
son Immediately  becomes  a  tniatee  for  the 
grantees,  and  when  she  discbargea  tbe  trust  by 
delivering  the  deed  to  the  grantees,  such  second 
delivery  relates  back  to  the  time  of  the  first 
and  hi  a  good  delivery  in  the  lifetime  of  the 
grantor.  WiUlams  T.  Latham,  118  Uo.  16S,  20 
8.  W.  00. 

As  t>etweeu  the  parties  to  a  deed  beneficial  to 
the  grantee,  it  will  be  presumed  to  be  delivered 
to  the  latter  when  tbe  grantor  has  parted  with 
it  and  all  dominion  over  it.  Intending  that  it 
shall  operate  as  a  conveyance  to  the  grantee, 
notwithstanding  that  the  grantee  has  no  knowl- 
edge of  the  transaction.  The  actual  knowl- 
edge and  acceptance  of  the  deed  will,  as  between 
the  parties  and  their  privies,  relate  back  to  the 
time  of  tbe  act  of  the  grantor,  and  tbe  title 
will  he  In  tbe  grantee  from  tbat  time.  Fischer 
Leaf  Co.  v.  Whipple,  61  Mo.  App.  185. 

Where  a  fiitber  executes  a  deed  to  his  son, 
and  places  it  Id  the  hands  of  a  third  person 
with  Instructions  to  deliver  It  after  tbe  father's 
death  but  not  before  unless  both  parties  call 
for  It,  and  tbe  deed  is  accordingly  delivered 
after  the  father's  death,  tbe  title  of  tbe  son 
takes  effect  by  relation  from  tbe  tlma.  tbe  deed 
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ia  left  with  the  third  person ;  and  a  qaltclalm 
deed  executed  by  the  son,  IntermedlAte  the  leav- 
iag  ot  the  deed  with  the  third  persoa  and  the 
father's  death,  though  Importing  a  mere  con- 
veyance ot  "the  Bon'B  right  of  expectancy." 
pawes  hla  title.   Xooley  t.  Dibble,  2  UIU,  641. 

The  lecal  effect  of  a  delivery  of  a  deed  to  a 
third  penon  for  the  grantee  ia  to  devest  the 
grantor  of  her  title,  and  transfer  It  to  the 
grantee  by  relation,  as  of  the  date  of  the  de- 
livery to  such  third  person.  Bosseau  v.  Bleaiit 
181  N.  Y.  177,  30  N.  E.  B6. 

A  deed  may  be  delivered  by  a  grantor  to  a 
stranger  to  be  delivered  to  the  grantee  after 
the  death  of  the  grantor,  snch  second  delivery 
relating  back  to  the  flrst  delivery.  Campbell 
V.  Morgan,  68  Hun,  490,  22  N.  Y.  Supp.  1001. 

Where  one  executes,  acknowledges,  and  de- 
livers to  the  county  clerk  for  record  and  for 
the  UN  ot  the  grantee,  a  deed  uncondltioial  In 
terns,  and  without  any  condition  annexed  to 
Its  delivery,  there  Is  a  good  delivery  to  the 
grantee,  and  npon  acceptance  by  the  latter  the 
deed  takea  effect  from  the  time  of  the  delivery 
to  the  clerk.   Bathbun  t.  lUthbun,  6  Barb.  98. 

Where  the  grantor,  without  reserving,  or  in* 
tending  to  reserve,  any  control  over  the  deed, 
delivers  it  to  a  third  person,  to  be  by  him  de- 
livered to  the  grantee  at  the  death  of  the 
grantor,  and  the  depositary  accepts  the  deed 
tor  the  grantee,  and  delivers  It  to  him  at  the 
death  of  the  grantor,  there  la  a  good  delivery, 
and  the  title  paases  by  relation  as  of  the  date 
when  the  deed  was  delivered  to  the  depositary. 
Crooks  V.  Crooks,  34  Ohio  St.  610;  Ball  v. 
Foreman.  S7  Ohio  St.  132. 

Where  a  deed  Is  delivered  to  a  third  person 
to  be  dtf  Ivered  to  the  grantee  after  the  grantor's 
death,  and  Is  so  delivered  by  the  third  person, 
it  takes  effect  by  relation  to  the  first  delivery. 
Stephens  v.  Rlnebart,  72  Pa.  434. 

If  the  grantor  delivers  a  deed  to  a  third  per- 
son with  an  abeolnte  ewuUtlon  to  hold  It  untU 
his  death  and  theo  deliver  It  to  the  grantee 
the  delivery  from  the  third  person  to  the 
grantee  after  the  grantor's  death  relates  back, 
as  between  the  grantee  and  a  parchaser  from 
the  heirs  of  the  grantor,  to  the  time  of  the  de- 
livery to  the  third  person,  and  Is  equivalent  to 
a  delivery  by  the  grantor  directly  to  the  grantee 
at  that  time.  Olih  v.  Brown,  171  Fa.  478,  83 
AU.  60. 

Where  a  grantee  accepts  and  claims  title 
under  a  deed  acknowledged  In  open  court  by 
the  grantor,  each  acceptance  will  relate  back 
to  the  adtnowledgment  as  against  the  heirs  of 
the  grantor  or  the  state,  seeking  to  have  the 
land  declared  escheated  upon  the  supposed  fail- 
ore  of  the  heirs  of  the  grantor.  Com.  t.  Bel- 
den,  6  Uunf.  100. 

When  a  mortgage  1|  execdted  by  the  mort- 
gagor and  delivered  to  a  third  person,  or  the 
recording  officer,  for  the  mortgagee,  and  Is  sub- 
seqaently  adopted  by  the  latter.  It  may  be  that 
such  adoption  will,  as  between  the  mortgagee 
and  mortgagee,  relate  back  to  the  delivery  to 
the  third  person  or  the  recorder ;  but  the  prin- 
ciple does  not  apply  where  the  mortgagee,  upon 
learning  of  the  mortgage,  refuses  to  accept  It 
Foley  V.  Howard,  8  Iowa,  66. 

e.  Pretvmption,  ot  accepUmee,  ' 
(1)  In  generoL 

Bee  also  Grain  v.  Wright.  114  N.  T.  807,  21  N. 
B.  401,  and  Brown  v.  Austen,  35  Barb.  341, — ■ 
mpra,  II.  b,  2,  b  (1). 

While  few.  If  any,  of  the  authorities  refuse 
altogether  to  Indulge  the  presumption  of  ac- 
ceptance by  the  grantee  of  a  deed  beneflclal  to, 
and  imposing  no  burdens  upon,  him,  delivered 
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to  a  third  person  for  his  benefit,  yet  widely  dif- 
ferent views  liave  been  taken  of  the  nature  of 
the  presumption  and  the  circumstances  imdcr 
which  It  win  be  Indulged.  In  one  view,  as 
shown,  In  11.  c,  3,  a,  aupra,  the  presumption  ob- 
tains, even  when  the  grantee  does  not  know  of 
the  deed,  and  operates  to  complete  the  act  of 
delivery  so  that  the  title  vests  Immediately  In 
the  grantee,  though  subject  to  be  devested  out 
of  him  and  reinvested  In  the  grantor.  If,  apoa 
learning  of  the  deed,  he  refuses  to  accept  It.  In 
the  other  view,  the  presumption  does  not  ob- 
tain, or  Is  rebutted,  if  it  appears  that  the 
grantee  does  not  know  ot  the  deed.  When  the 
court  merely  states  that  acceptance  will  be  pre- 
sumed from  the  beneficial  character  of  the  deed, 
and  It  does  not  expressly  appear  that  the  grante* 
did  not  know  of  the  deed.  It  is  often  dlfflcolt 
to  determine  which  view  of  the  presnmptloa  the- 
conrt  takes.  It  is  probably  safer,  however,  In 
each  a  case  to  attribute  to  It  the  second  anA 
narrower  view.  In  the  two  cases  next  cited.  It 
is  clear  that  that  view  was  taken. 

In  respect  to  a  grantee  who  is  not  onder  legal 
dlaablllty,  the  rule  Is  that  when  he  is  aware- 
ot  the  conveyance  and  does  not  dissent,  and  the 
conveyance  Is  1>eneOclBl  to  him  or  her,  accept- 
ance will  be  presumed  ;  but  no  such  presumption 
will  arise  so  long  as  the  grantee  Is  Ignorant  of 
the  conveyance.  Uoore  v.  Flynn,  135  III.  74, 
25  N.  E.  ti44. 

Ordinarily  when  a  grantor  makes  a  deed  tO' 
a  grantee  which  is  plainly  for  the  grantee'a 
benefit,  and  puts  It  out  of  hla  control — loses 
dominion  over  It — by  delivering  It  for  record 
to  the  recorder  oC  deeds.  Intending  that  It  shall 
take  Immediate  effect  as  a  conveyance,  there 
will  arise.  In  the  absence  of  Intervening  rights 
of  third  parties,  a  presumption  of  acceptance  by 
the  grantee.  Such  presumption  may.  however, 
be  overcome  by  evidence  showing  no  acceptance, 
and  there  is  no  room  for  the  operation  ot  pre- 
sumption where  the  facts  themselves  are  known. 
Brownlow  v.  Wollard,  61  Uo.  App.  124. 

Robinson  v.  Gould,  26  Iowa,  93,  refrained 
from  expressing  an  opinion  whether  the  pre- 
sumption could  be  indulged  where  It  appeared 
that  the  grantee  did  not  know  of  the  deed,  but 
held  that  It  would,  at  least,  be  presumed  In  the 
first  instance  that  he  knew  of  and  accepted  the 
deed. 

In  the  following  cases  In  which  It  is  stated 
generally  that  acceptance  will  be  presumed 
from  the  beneficial  nature  of  the  drad,  it  is 
not  clear  which  view  the  court  took :  Del>vil- 
lain  V.  Evans,  39  Cal.  120 ;  Ferguson  v.  Hiles^ 
8  111.  358,  44  Am.  Dec.  702 :  Thompson  T.  Can- 
dor, 60  III.  244  ;  Rlvard  v.  Walker,  39  III.  413  : 
HaennI  v.  Bleisch,  146  III.  262,  34  N.  B.  153: 
Crabtree  v.  Crabtree^  159  III.  342,  42  N.  E.  767; 
Ward  V.  Small.  90  Kj.  108,  13  S.  W.  lOTO; 
Holmes  v.  UcDonald,  119  Mich.  S63,  78  N.  W. 
647;  Wall  v.  Wall,  30  Hiss.  91.  64  Am.  Dee. 
147 ;  Rose  v.  Baker,  18  Barb.  233;  Ifwtos  V. 
Wilson,  111  N.  Y.  303,  18  N.  G.  8Sfi. 

The  first  view  ot  the  preanmptlon,  i  €.,  that 
It  obtains  even  when  the  grantee  Is  not  aware  ot 
the  deed,  is  ably  supported  In  Mitchell  v.  Ryan. 
3  Ohio  St.  387.  In  that  case  a  father  executed 
and  recorded  a  deed  to  his  Infant  daughter.  The 
deed  was  returned  to  him  from  the  recotdw** 
offlce^  and  he  anbsequently  undertook  to  convey 
the  property  to  a  third  person  by  a  warranty* 
deed.  The  daughter  died  without  ever  having 
learned  of  the  deed  to  her.  It  was  neverthe- 
less held,  in  a  controversy  between  her  hon- 
band  and  the  grantee  In  a  subsequent  deed  from 
the  grantor,  that  there  was  a  good  dellverr 
of  the  first  deed,  and  that  the  title  immedi- 
ately paased  to  the  daughter.  The  iqrinlon 
carefully  dlatlngulshea  betwem  the  two  ele- 
ments of  delivery,  viz.,  the  acts  <w  the  nant* 
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■or*8  pttrt  ladlcatiDg  u  lntenU<Ht  to  pus  the 
title,  and  aeeeptance  bj  the  grantM.  After 
boIdlDc  that  the  exUteoee  of  the  flnt  element 
bad  been  eBtabllahed,  it  takes  up  the  qsestlon 
as  to  the  effect  "of  the  wast  of  actual  acceptance, 
And  holds  that  the  presumption  of  acceptance 
anp^les  the  want.  In  reply  to  the  argument 
that  the  presomptlon  of  acn^tance  is  merely  a 
rule  of  evidence,  and  Is  rebutted  when  it  ap- 
pears that  the  grantee  never  bad  any  knowN 
edge  of  the  conveyance,  it  Is  said  that  If  the 
argument  were  limited  to  cases  In  wblcb  an 
acceptance  of  the  grant  would  Impose  soma  ob- 
ligation upon  the  grantee.  It  mlglit  be  admitted, 
even  if  the  obligatton  fell  far  abort  of  the  value 
of  the  grant ;  but  that  where  tbe  grant  was  a 
pure,  unqnalified  gift,  the  true  rule  was  that 
the  presumption  of  acceptance  can  only  be  re- 
butted by  proof  <^  dissent ;  and  It  matteti  not 
that  the  grantea  never  knew  of  the  conveyance, 
for,  as  bla  assent  is  presumed  from  Its  beneficial 
character,  the  presumption  can  be  overthrown 
only  by  proof  that  he  did  know  of  and  re- 
ject It.  While  the  grantee  In  this  case  was  an 
Infant,  tbe  opinion  does  not  limit  tbe  doctrine 
of  presumed  acceptance  to  infants,  altboogh  It 
does,  in  support  of  the  doctrine,  argue  that  its 
adoption  is  essential  in  order  to  make  a  deed 
to  an  infant  effectual.  In  reply  to  the  argu- 
ment that  one  cannot  have  an  estate  thrust 
upon  blm  against  his  will,  the  opinion  says  that 
estates  are  every  day  thrust  npon  people  by 
last  win  and  testament. 

So,  also,  Gibson,  Ch.  J.,  in  Read  v.  Boblnson. 
e  'Watts  tc  B.  329,  adopted  the  doctrine  of 
Thompson  v.  lieach,  2  Vent.  201,  that  a  common- 
law  conveyance  put  In  the  hands  of  a  third 
person  for  tranamlaslon  to  the  grantee  takes 
eftect  the  Instant  It  is  parted  with,  and  vests 
the  title,  though  the  grantee  Is  Ignorant  of  tbe 
transaction;  and  that  tbe  rejection  of  such  a 
grant  baa  tbe  effect  of  revesting  tbe  title  in 
the  grantor  by  a  species  of  remitter.  He  said 
that  the  dlflSeuity  was  to  comprehend  how  the 
remitter  can  take  effect  without  replacing  In- 
termediate Interests  springing  from  the  rejected 
deed,  but  that  the  authorities  conclusively  prove 
that  It  may.  He  applied  tbe  doctrine  to  an  as- 
signment for  creditors  which  the  assignor 
banded  to  bis  son  to  driver  to  a  third  person. 
The  latter  called  with  It  on  the  assignee  named 
therein,  and  desired  blm  to  take  It,  but  be  re- 
fused to  have  anything  to  do  with  it.  Sulwe- 
quently  a  new  assignee  was  appointed  by  tbe 
'Court,  and  he  brought  an  action  of  trover  and 
conversion  against  the  executor  of  tbe  assignor. 
The  opinion  says  that  the  onUnary  power  of  a 
chancellor  extends  no  further  than  the  execu- 
tion of  a  trust  sufficiently  formed  to  put  the 
legal  title  out  of  the  grantor,  or  the  execution 
of  an  agreement  for  a  trust  founded  on  a  valu- 
able consideration,  and  that  equity  cannot  exe- 
cute tbe  assignment  as  an  agreement  because 
the  creditors  are  volunteers ;  but  the  right  of 
the  assignee  to  maintain  tbe  action  was  sus- 
tained under  the  doctrine  already  alluded  to. 
The  opinion  says  that,  by  the  transmission  of 
tbe  deed  for  acc^tance  to  the  aaslgnee,  the 
title  instantly  passed  at  law,  and  tbe  trust 
took  effect,  and  that,  having  once  taken  effect, 
equity  would  see  to  It  that  It  did  not  fall  for 
want  of  a  trustee. 

Tbe  following  cases  also  adopt  the  view  that 
acceptance  wilt  be  prMumed,  even  when  the 
grantee  is  ignorant  of  the  deed: 

A  deed  Is  snfflclently  delivered  to  the  vendee 
who  has  paid  the  purchase  price,  as  between  the 
vendor  and  vendee,  where.  In  her  absence,  it 
Is  left  with  the  attorney  who  drew  It,  for  the 
purpose  of  registration,  or  where  tbe  vendor 
himself  takes  it  for  tbe  purpose  of  having  It 
registered,  notwithstanding  Oat  it  is  never  re- 
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corded.  Burt  T.  Cassety,  12  Ala.  784.  The 
court  says  that  tbe  grantee  la  presnnied  to  aa- 
Boit  to  the  deed  as  It  la  for  her  benefit. 

When  a  deed  Is  for  the  beneflt  of  the  grantee, 
imposing  on  blm  no  burdens  or  duties,  the  pre- 
sumption is  of  bis  acceptance.  If  it  la  duly 
acknowledged  and  recorded,  the  presumption  of 
delivery  attaches,  which  can  be  repelled  only 
by  evidence  of  the  actual  dissent  ol  the  grantee. 
Elsberry  v.  Boykin,  65  Ala.  336. 

Arrington  v.  Arrlngtou,  122  Ala.  610,  26 
So.  162,  admits  that  there  is  a  conflict  among 
the  authorities  upon  tbe  question  whether  when 
a  deed  is  made  to  an  adult  without  his  knowl- 
edge and  assent,  and  delivered  to  a  atranger. 
the  title  passes  at  once  as  an  effectual  delivery ; 
but  says  that  the  rule  In  Alabama  Is :  "When 
a  deed  Is  for  tbe  benefit  of  tbe  grantee,  Imposing 
on  him  no  burdens  or  duties,  the  presumption 
of  delivery  attaches,  which  can  be  repdled  only 
by  evidence  of  tbe  actual  dissent  of  tbe  grantee." 
This  Is  obiter,  as  In  this  case  the  grantees  were 
infants. 

Bury  V.  Young,  98  Cal.  446,  38  Pac.  838, 
which  holds  that  tbe  grantor,  having  delivered 
a  deed  to  a  third  person  witb  directions  to  de- 
liver It  to  tbe  grantee  after  bis  (tbe  grantor's) 
death,  at  that  time  parting  with  all  dominion 
and  control  over  the  deed  (so  found  as  a  fact) 
could  not  recall  it,  said  that  tbe  views  of  the 
courts  are  not  uniform  as  to  bow  and  when 
the  deed  takes  effect.  Some  bold  that  the  title 
passes  full  and  complete  upon  the  first  delivery, 
and  that  the  depositary  becomes  the  trustee 
of  the  grantee,  and  that  the  grantor  holds  a 
life  estate  In  tbe  property.  Others  hold  that 
tbe  deed  becomes  operative  npon  tbe  delivery 
by  tbe  depoaitary  after  the  death  of  the  grantor, 
and  that  such  delivery  relatea  t>ack  to  the  first 
delivery.   The  court  favored  the  former  view. 

When  a  deed  beneficial  to  the  grantee  Is  made 
and  placed  on  record  by  the  grantor  without 
the  grantee's  knowledge,  the  law  presumes  his 
assent,  and  the  title  will  be  deemed  to  have 
passed  to  him.  Treadway  v.  Hamilton  MuL 
Ins.  Co.  29  Conn.  71.  In  this  case  tbe  deed 
was  relied  upon  by  an  insurance  compaoy  as 
falsifying  a  statement  by  the  grantor,  in  an 
application  for  insurance  on  tbe  property,  that 
be  was  tbe  owner  of  the  same.  Tbe  court  saya 
that  the  grantee  ultimately  assented  to  receive 
and  hold  the  title  to  the  property  and  reconvey 
it  when  the  grantor  should  desire,  tbe  object 
being  to  put  tbe  property  beyond  tbe  reach  of 
the  grantor's  creditors.  It  does  not  appear 
whether  aucb  assent  was  before  or  after  the 
application  for  the  insurance  was  made. 

It  Is  essential  to  the  validity  of  a  deed  that 
it  should  be  delivered  by  the  grantor  and  ac- 
cepted by  the  grantee ;  but  neither  the  presence 
of  the  latter,  not  bis  previous  authority  to  a 
third  person  to  receive  it  on  his  behalf,  nor  his 
subsequent  express  assent  to  it.  Is  necessary  to 
make  the  delivery  valid.  When  there  is  no  such 
previous  authority  to  receive,  tbe  law  presumes 
his  assent  whenever  the  deed  is  beneficial  to 
blm,  but  bis  dissent  may  be  proved.  Moore  v. 
Otles,  40  Conn.  670.  Tbe  grantee  In  this  case 
was  an  infant ;  but  the  decision  does  not  senn 
to  be  limited  to  cases  of  infant  grantees. 

An  actual  delivery  of  a  deed  to  a  third  per- 
son for  the  use  and  beneflt  of  the  grantee,  and 
so  declared  to  be,  if  Intended  by  the  grantor  to 
take  effect  as  a  conveyance  of  tbe  land  presently, 
that  is  Immediately,  so  as  to  devest  his  title, 
wonid  be  a  sulBctent  delivery.  Inasmuch  as  the 
grantee  is  presumed  to  asaent  to  that  which 
is  for  bis  own  benefit.  But  if  the  grantor  did 
not  mean  or  Intend  that  the  deed  should  take 
effect  immediately,  so  as  to  devest  tbe  estate, 
but  delivered  it  to  such  third  person  merely 
tor  safe  custody  and  subject  to  his  future  control 
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and  dIspoBitlOQ,  tbere  li  no  dellTery.  Doe  ex 
dem.  Guest  v.  IleesoD.  2  Houit.  (Del.)  246. 

It  la  not  indlspeoMble  that  the  dellTery  be 
made  to  the  grantee,  or  even  to  &nj  person  au- 
thorized by  the  latter  to  accept  the  deed,  for 
If  the  deed  Is  made  to  a  stranger,  for  and  In 
behalt  of  the  grantee  and  to  his  use,  It  Is  a  good 
dellTery,  although  the  grantee  may  in  truth  be 
mtlrely  Ignorant  of  the  conTeyance^  for  If  the 
delivery  Is  absolute,  the  assent  of  the  grantee 
is  presumed  from  the  fact  that  the  conveyance 
is  beneficial  to  htm.  In  such  case,  however, 
the  delivery  must  be  unconditional  and  for  the 
express  purpose  of  vesting  the  title  In  the 
grantee.    Bryan  v.  Waah,  7  111.  657. 

A  deed  may  operate  by  a  presumed  assent 
until  a  dissent  appears,  and  then  it  becomes  in- 
operative on  the  principle  that  a  person  cannot 
be  made  a  grantee  against  bis  will  and  without 
hU  agreement.  Dale  t.  Lin  cola,  62  III.  22,  dt- 
Ins  4  Kent,  Com.  447. 

In  Dale  v.  Lincoln,  62  III.  22,  where  a  hus- 
band, having  enlisted  In  the  army,  executed  a 
deed  to  his  wife  to  enable  her  to  dispose  of  the 
property  in  caae  be  should  not  return  from  the 
service,  and  caased  the  same  to  be  recorded, 
the  court  said  the  assent  of  the  wife  must  be 
presumed  In  the  absence  of  proof  of  her  dissent. 
It  appearing  that  though  she  oaver  saw  the 
deed  until  after  his  death,  she  knew  that  a 
deed  was  to  be  made  to  her,  and  the  deed  was 
found  among  the  grantor's  papers  which  he  bad 
left  in  her  possession,  and  she  bad  received 
rents  of  the  property  and  aothorlsed  an  agent 
to  sell  it  for  her. 

Where  one  purchases  land  and  procures  the 
deed  to  be  made  out  to  his  daughter,  and  re- 
ceives It  from  the  grantor,  the  latter  Intending 
to  psrt  with  all  domlni<»  and  control  over  tbe 
deed,  tbe  title  Immediately  vests  In  the  grantee, 
her  acceptance  being  presumed  from  the  bene- 
ficial nature  of  tbe  transaction.  Stewart  r. 
Weed,  11  Ind.  92.  The  grantee  In  this  case 
WM  apparently  sn  adult.  At  least,  she  wss  a 
married  woman  at  the  time  tbe  dMd  was  exe- 
cuted.  It  appeared  In  this  case  that  the  grantee 
and  her  husband  took  possession  of  and  Im- 
proved and  cultivated  tbe  land,  claiming  the 
deed  as  tbeir  own.  The  court,  however,  seems 
to  have  been  of  tbe  opinion  that  acceptance 
might  be  presumed  from  the  beneflcial  nature 
of  the  transaction  alone,  citing  Guard  v.  Brad- 
ley, 7  Ind.  600,  to  that  effect.  It  wlIL  be  ob- 
■erved,  however,  that  in  the  latter  case  the 
grantee  was  an  bifant. 

An  acceptance  of  a  deed  may  be  Inferred  from 
circumstances;  Indeed,  may  be  presumed  from 
the  beneficial  character  of  the  grant.  Henry 
T.  Anderson,  77  Ind.  361.  In  this  case,  however, 
the  facts  disclose  an  actual  acceptance. 

Where  tbe  grant  Is  dearly  beneficial  to  the 
srontee,  bis  acceptance  of  It  Is  to  be  presumed 
In  the  absence  of  proof  to  the  contrary;  and  It 
has  been  held  that  this  presumption  Is  not  over, 
come  by  anything  short  of  tbe  grantee's  actual 
dissent.  Wueater  T.  Follu,  60  Kan.  334,  66 
Fae.  490. 

When  a  deed  to  a  wife  and  beneflcial  to  her 

is  delivered  to  ber  husband  and  accepted  by  him 
for  her,  the  taw  will  presume  an  acceptance  by 
her  because  of  tbe  beneficial  character  of  the 
deed,  and  because  the  husband  occupies  a  rela- 
tion to  her  that  would  authorize  falm  to  accept 
the  deed  for  her.  M'Gehee  v.  White,  SI  Uies. 
41.  In  this  case,  however,  tbe  acceptance  by 
the  husband  was  held  InefTectual  because  be  did 
not  know  of  the  nature  and  extent  of  the  deed. 

In  Renfro  Harrison,  10  Mo.  411.  tbe  trial 
court  rharfiied  the  Jury  that  a  deed  relinquish- 
ing a  life  estate  being  beneflcial,  the  law  would 
presume  that  the  grantees  accepted  it,  although 
Ignorant  of  It,  unless  a  dissent  was  pxoTCd.  The 
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supreme  court  said  that  If  It  could  be  showa 
that  tbe  relinquishment  of  the  life  estate  would, 
under  all  elrcnmstances,  be  beneficial  to  tbe 
grantees,  tbere  would  bia  no  objection  to  tbe 
Instruction,  but  It  was  held  erroneoua,  beeaose 
the  deed  was  not  certainly  beneflcial  to  tlWD 
and  might  prove  unbeneOclal. 

A  delivery  of  a  deed  tor  record  by  the  grantor 
will  be  deemed  a  delivery  to  the  grantee:,  and 
will  operate  by  a  presumed  assent  until  a  dis- 
sent is  shown.  Kau  Claire  Lumber  Co.  An- 
derson, 13  Ho.  App.  429.  Tbe  question  In 
this  case  arose  between  the  grantee  and  the 
predecessor  of  the  grantor  In  an  action  on  the 
latter's  covenant  of  warranty. 

A  deed  may  be  effectually  dellvwed  to  a 
third  party  for  tbe  use  of  him  who  is  to  take 
under  It ;  and  it  takes  effect  from  such  de- 
livery, without  awaiting  tbe  subsequent  de- 
livery to  the  grantee,  and  without  any  mgtaer 
whatever  of  his.  Feavey  T.  Tllton,  18  N.  H. 
ISl,  43  Am.  Dec.  86S. 

The  court  In  this  case  expressly  adopts  tbe 
doctrine  that  the  acceptance  of  a  voluntary 
deed  will  be  presumed  until  tbe  contrary  ap- 
pears, althoo^  the  grantee  does  not  know  of 
It.  It  was  held  that  the  objectlwi  to  a  deposi- 
tion upon  the  ground  that  the  witness  was  In- 
terested In  the  estate  which  was  a  party  to  the 
litigation  was  removed  by  a  quitclaim  deed  of 
bis  Interest  in  tbe  estate,  delivered  by  the  wit- 
ness to  the  plalntlfT  for  his  (witness's)  naother. 
although  she  did  not  know  of  the  deed. 

If  a  grantor  executes  and  acknowledges  a 
deed,  and  delivers  It  to  the  register  to  be  re- 
corded. Intending  thereby  to  part  with  fats  do- 
minion over  it,  and  that  the  title  and  tbe  deed 
shall  pass  to  the  grantees,  and  the  grantees  mm- 
sent,  there  is  a  sulBcIent  delivery.  Boody  t. 
Davis,  20  N.  EL  140,  SI  Am.  Dec.  210.  Tbe 
court  said  that  tbe  deed  was  delivered  to  the 
roister  for  tbe  benefit  of  the  grantees,  and  that 
their  assrat  to  it,  which  was  a  legal  presomjt- 
tlon  at  that  moment,  bad  been  establljdied  as  » 
fact  by  th^r  subsequent  acts. 

Delivery  of  a  deed  to  a  third  person  for  the 
grantee,  if  tbe  grantor  parts  with  all  control 
over  It,  makes  It  effectual  from  tbe  Instant  of 
such  delivery,  even  though  tbe  grantee  la  ignor- 
ant of  Its  existence,  for  the  law  will  presume.  If 
nothing  appears  to  tbe  contrary,  that  a  mOB 
will  accept  what  Is  for  his  benefit.  Vreel&ud  T. 
Vreeland,  48  N.  J.  £q.  fi6,  21  Atl.  027. 

Tbe  court  In  Jones  v.  Swayze,  42  N.  J.  L. 
270,  said  that  In  tbe  Einglish  law,  when  a  deed 
Is  delivered  to  a  third  person  for  the  benefit 
of  the  grantee,  even  if  tbe  latter  does  not  know 
thereof,  there  Is  a  presumption  of  acceptance 
until  It  Is  rebutted  by  proof  of  refusal  to  ac- 
cept, but  that  In  this  country  tbere  Is  some  di- 
versity of  view  upon  tbe  question  whether  the 
delivery  takes  effect  until  an  actual  oce^tonce 
by  the  grantee.  Tbe  eases  of  Church  t.  Gil- 
man,  15  Wend.  6ti6.  80  Am.  Dec.  82;  Ernst  t. 
Ueed,  40  Rarb.  867 ;  and  Brown  t.  Austen,  85 
Barb.  842, — are  cited  as  authority  for  the  posi- 
tion adopted  by  the  court  that  tbe  deed  Ukes 
effect  Immediately  on  the  delivery  to  the  third 
person,  the  assent  of  the  grantee  belns  pre- 
sumed from  the  fact  that  tbe  deed  is  benefldnl 
to  him. 

Lady  Superior  of  Cong.  Nunnery  t.  HcKa- 
mara,  R  Barb.  Cb.  375,  40  Am.  Dec.  184.  adopt* 
tbe  doctrine  that  a  delivery  of  a  deed  to  a 
stranger  for  tbe  grantee,  without  any  special 
authority  from  the  latter  to  receive  It,  is  valid 
from  the  time  of  the  orlgloal  dellverr,  tbe 
grantee's  assent  being  presumed  from  the  bene- 
ficial character  of  the  deed,  unless  a  dlasent  le 
proved,  although  he  may  not  know  of  tbe  deed. 

Where  a  deed  is  delivered  to  a  third  person 
ohsolnteljr,  for  tbe  sraotcsk  the  croatoc  mut  » 
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■erring  en;  fatare  control  over  It,  tha  estate 
passes,  tbe  asseat  of  tbe  grantee  to  accept  the 
conveyance  being  presumed  from  the  fact  that 
the  convej-ance  Is  beneflclol  to  blm.  Church  t. 
Ollmaii.  15  Wend.  6B6,  80  Am.  Dec.  82.  In  this 
caw,  however,  as  wafl  said  In  tbe  opinion,  It 
was  not  necesH&rr  to  presume  aasent,  for  It  ap< 
peared  that  the  deed  was  drawn  by  the  grantee's 
agent  and  executed  at  hla  sollcltatloD,  and  de- 
livered to  a  third  person  to  be  transmitted  to 
the  grantee. 

Where  a  deed  Is  plainly  beneficial  to  the 
grantee,  accompanied  by  no  trust  Imposed  on 
him,  his  acceptance  Is  to  be  presamed  until  dls- 
■ent  Is  shown.  Messelback  t.  Norman,  46  Hun, 
414.  in  this  case  the  grantor  testified  that 
Bhe  did  not  inform  tbe  grantees  of  the  deed, 
and  It  does  not  appear  that  they  knew  of  It 
at  tbe  time  the  question  as  to  delivery  arose. 
Tbe  court  saya,  however.  In  this  connection 
that  they  may  have  known  of  the  deed,  although 
tbe  grantor  did  not  teil  them  of  it. 

There  tnaj  be  caxeg  where  a  deed  of  property 
delivered  to  a  third  person  for  tbe  grantee  Ii 
so  far  encumbered  with  tmats  or  other  obliga- 
tions that  the  grantee  would  b«  Injured  by  the 
transfer,  and  In  such  case  there  would  be  no 
presumption  of  bis  acceptance;  but  where  tbe 
transfer  Is  free  from  such  conditions,  and  is 
manifestly  In  the  Interest  of  the  grantee,  some- 
thing more  than  a  mere  lack  of  knowledge  of 
the  transfer  on  his  part  Is  necessary  to  over- 
come the  presumption.  National  Bank  v.  Bon- 
nell,  46  App.  Dlv.  S02,  61  N.  Y.  Supp.  521.  So 
far  as  appears,  tbe  grantee  In  this  case  waa  an 
adult :  at  least,  the  statement  with  nCerence 
to  presumption  of  acceptance,  even  when  the 
grantee  Is  ignorant  of  the  existence  of  the  deed, 
ia  not  limited  to  deeds  to  Infants. 

A  deed  may  be  delivered  to  a  stranger  for  the 
nie  of  the  grantee,  or  bargainee,  and,  as  It 
may  be  to  his  advantage,  bis  acceptance  of  it 
will  be  presumed  until  the  contrary  appears; 
tmt  as  It  may  also  be  to  his  prejudice,  or 
whether  to  his  prejudice  or  not,  he  Is  not  bound 
to  accept  It ;  be  may  disagree  to  It  and  then  It 
will  become  Inoperative.  Baxter  v.  Baxter,  44 
N.  C.  (Buubee,  L.)  341.  This  statnnent  Is  clear- 
ly made  upon  the  assumption  that  the  grantee 
does  not  know  of  the  deed. 

The  delivery  of  a  deed  Is  In  fact  Its  tradition 
from  the  maker  to  the  person  to  whom  It  Is 
made,  or  to  some  person  for  his  aae,  and  If  the 
person  recdving  it  fOr  another  la  authorized 
to  do  so,  it  Is  not  only  immediately  the  maker's 
deed,  but  It  cannot  be  rejected  by  tbe  grantee. 
If  he  has  not  autborlssed  the  person  to  receive 
It,  yet  It  Is  the  maker's  deed,  until  he  for  whose 
benefit  It  is  made  rejects  It;  It  does  not  wait 
for  the  acceptance  of  tbia  person  before  It  be- 
comes a  deed,  for  bis  acceptance  Is  presumed 
until  tbe  contrary  Is  shown.  It  being  for  bis 
Interest,  tbe  presumption  Is,  not  that  be  will  ac- 
cept, but  that  be  does  accept.  Kirk  v.  Turner, 
16  N.  C.  (1  Dev.  Eq.)  14. 

When  one  delivers  a  deed  to  a  third  person 
Ln  the  absence  of  the  grantee,  tbe  latter  Is  pre- 
sumed to  accept  It,  so  that  It  forthwith  becomes 
a  deed,  and  the  legal  effect  Is  to  pass  the  prop- 
erty. This  presumption  may,  of  course,  be  re- 
butted by  proving  that  the  party  refused  to  ac- 
cept It:  but,  until  he  refuses,  his  assent  la  pre- 
sumed, for  the  purpose  of  giving  effect  to  tbe 
Instrument  as  a  deed  ;  ut  rea  magia  valeat,  Quam 
pereat.  McLean  v.  Nelson,  46  N.  C.  (1  Jones, 
L.)  306.  In  this  case  It  was  urged  that  the 
presumption  did  not  apply  because  the  grantee, 
b7  the  terms  of  the  deed,  was  merely  a  trustee, 
and  bad  no  beneflelal  Interest,  but,  on  the  con- 
trary, was  to  be  burdened  with  a  trust.  Tbe 
court  refrained  from  expressing  an  oplDlon  npon 
tbe  question  whether  tbe  pxesomptioii  rests 
£4  I.-  K.  A. 


upon  tbe  ground  of  a  personal  beneflt  to  the 
grantee,  or  upon  the  maxim,  Ut  ret  valeat,  but 
said  In  either  view  the  presumption  could  be 
given  effect  as  tbe  action  was  In  a  court  of  law, 
and  such  a  court  does  not  take  notice  of  a  trust. 

As  between  tbe  parties  a  deed  will  take  effect 
from  Its  delivery  by  tbe  grantor  to  tbe  town 
clerk  for  record,  without  a  previous  contract, 
or  even  tbe  knowledge  of  the  grantee.  Merrill 
V.  Meachum,  5  Day,  346.  This  decision  Is  upon 
the  ground  that  though  It  is  necessary  to  give 
a  deed  validity  that  the  grantee  shall  assent  to 
It,  yet  the  law  will  {manma  assent  until  the 
contrary  appears. 

In  Smith  V.  Bank  of  Washington,  B  Serg.  & 
R.  318,  it  was  held  that  a  stockholder  of  a  bank, 
made  himself  a  compet«it  witness  for  the  bank, 
by  executing  a  transfer  of  bis  stock  to  his 
daughter  without  her  knowledge,  and  deliver- 
ing It  to  a  third  person  for  her  use.  Gibson, 
J.,  said  that,  the  grant  being  beneficial  to  her, 
her  assent  would  be  presumed.  It  does  not  ap- 
pear that  the  danghter  was  on  Infant. 

Acceptance  by  the  grantee  of  a  deed  of  gift 
recorded  at  the  instance  of  the  grantor  will  be 
presumed  from  tbe  beneficial  character  of  the 
deed.    Buardman  v.  Dean,  34  Pa.  252  (obiter). 

When  a  conveyance  Is  made  to  any  person,, 
his  aaseot  to  It  Is  presumed  because  there  Is  a 
strong  Intendment  of  law  that  it  is  for  his  bene- 
flt to  take,  and  no  one  can  be  supposed  to  be- 
unwllllng  to  do  that  which  Is  for  bis  advantage ; 
and  because  It  would  seem  Incongruous  and  ab- 
surd that  when  a  conveyance  Is  completely  exe- 
cuted on  the  part  of  the  grantor  the  estate 
should  continue  In  biro ;  and  because  It  is  con- 
trary to  the  policy  of  the  law  to  permit  a  free- 
bold  to  remain  In  suspense  and  uncertainty. 
Dikes  V.  Miller,  24  Tex.  417. 

No  person  can  be  made  a  grantee  against  bis 
will;  but  a  deed  may  operatb  by  a  presumed  as- 
sent, nntU  a  dissent  or  disclaimer  appears. 
Ibid. 

A  delivery  always  implies  an  acceptance  by 
tbe  person  to  whom  the  delivery  is  made ;  and', 
although  where  a  deed,  or  mortgage,  or  an  In- 
Btrument  purporting  to  be  such.  Is  properly  ac- 
knowledged and  recorded,  tbe  presumption  is- 
that  It  ban  been  duly  delivered  to  the  grantee  or 
mortgagee,  and  that  It  is.  In  legal  effect,  what 
by  tbe  record  It  purports  to  be,  yet  such  pre- 
sumption Is  only  prima  fade,  and  may  be  re- 
butted by  parol  or  other  evidence,  and  shown, 
never  to  have  been  ddlTared.  Wtlsey  T.  Den- 
nis, 44  Barb.  S58. 

When  a  grantor  causes  an  acknowledged  deed, 
conferring  substantial  benefits  on  tbe  grantee,, 
to  be  recorded,  there  can  be  no  doabt  that  It 
will  afford  prima  fftcle  evidence^  and  even, 
strong  presumptive  evidence,  of  a  delivery  to 
and  acceptance  by  tbe  grantee;  but  such  pre- 
sumption can  be  overcome  by  evidence  that  no 
delivery  In  fact  was  intended,  and  none  made. 
Ellis  V.  Clark,  39  Kla.  714,  23  So.  410. 

Dixon,  Ch.  J.,  In  Welch  v.  Backett,  12  Wis. 
243,  Indulges  In  an  extended  criticism  of  tbe 
doctrine  as  declared  by  Justice  Ventrls  In. 
Thompson  v.  Leach,  2  Vent.  188.  One  point 
of  criticism  Is  that  the  presumption  Is  drawn 
from  a  state  of  facts  which  absolntely  negative 
the  reality  of  tbe  thing  presumed.  Another 
point  of  criticism  Is  directed  against  what  Is 
characterized  as  the  absurd  result  that  follows 
from  Indulging  such  a  presumption,  namely, 
that  In  the  event  of  the  actual  disaffirmance  of 
the  deed  by  the  grantee  when  be  learns  of  it  the 
title,  which,  by  reason  of  the  presumption  of  ac- 
ceptance, has  passed  to  the  grantee  In  tbe 
meantime,  will  be  reinvested  In  the  grantor  by 
means  of  such  disaffirmance,  without  any  re- 
conveyance. These  criticisms  are  difficult  to- 
answer.   It  Is  to  be  sold,  bowcw,  that  the- 
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facts  of  tbe  case  were  not  snch  as  to  call  upon 
the  learned  chief  Justice  to  explain  how,  If  the 
theory  of  preaumed  acceptance  when  the 
snwtee  Is  not  aware  of  the  deed  la  repudiated, 
a  grantor  can  effectually  part  with  all  domin- 
ion and  control  orer  the  deed  ao  as  to  support 
the  delivery  where  the  grantee  does  not  learn 
-of  the  deed  until  after  the  grantor's  death. 
This  case  merely  tUTOlred  tbe  question  whether 
the  property  corered  by  a  chattel  mortgage  was 
aubject  to  the  lien  of  an  attachment  lerled  upon 
It  After  it  was  delivered  to  a  third  person,  but 
4>efore  It  was  actually  accepted  by  tbe  mort- 
gagee. The  validity  of  the  mortgage  as  be- 
tween the  mortgagor  and  mortgagee  was  not 
iiuestloned.  It  was  said  la  the  opinion,  how- 
ever, that  by  the  delivery  to  the  third  person 
the  mortgage  passed  beyond  the  reach  and  con- 
trol of  the  mortgagor  for  a  reasonable  time 
within  which  to  allow  the  mortgagee  to  assent 
to  it.  It  is  not  explained  why,  the  giving  of 
tbe  mortgage  being  a  purely  voluntary  act,  the 
mortgagor  might  not  have  effectually  wlth- 
4rawn  it  before  acceptance  by  the  grantee.  As 
long  as  the  mortgage  remained  In  the  handa  of 
the  third  person  unrevoked,  It  might  undoubt- 
edly be  regarded  that  that  was  a  continuing 
offer  of  It,  and  that,  aa  soon  aa  the  mortfiagM 
accepted  It,  It  was  binding  as  between  the  par- 
ties. But  In  such  case  the  validity  of  the  de- 
livery does  not  depend  upon  the  mortgagor's 
having  parted  with  all  domlnltm  and  control 
over  the  mortgage  at  the  time  of  Its  djaltvery  to 
the  third  person.  Bee  also  supra,  II.  c,  8,  a, 
for  further  discussion  of  this  point. 

In  HuUck  T.  Scovll.  0  111.  158,  the  d#endant 
In  an  ejectment  action  sought  to  show  title  out 
of  the  plaintiff  by  virtue  of  an  auditor's  deed 
to  a  third  person,  which  the  defendant's  attor- 
ney, without  authority  from  tbe  grantee  In  aoch 
deed,  and  without  even  knowing  who  the 
grantee  was,  procured  to  be  ddlvered  to  him- 
self, coQcededly  for  the  benefit  of  his  client. 
It  was  not  shown  that  the  grantee  ever  ac 
cepted,  or  even  knew  of  the  deed.  The  court 
held  that  the  defendant  could  not  rely  upon  the 
deed:  First,  because  It  did  not  appear  that 
It  was  tbe  Intention  of  tbe  grantor  to  deliver 
the  deed  for  and  In  behalf  of  the  grantee;  and 
secondly,  even  if  be  did  deliver  It  with  such 
intuition,  the  deed  would  be  Inoperative  for 
want  of  acceptance  by  the  grantee,  either  ex- 
press or  Implied.  The  court  discusses  at  length 
the  theory  of  presumed  acceptance  by  the 
grantee  of  a  braieflclai  deed  delivered  to  an  nn- 
aothorlsed  third  person  for  his  benefit,  and 
holds  that  there  are  four  requisites  of  a  pre- 
sumption of  acceptance  by  tbe  grantee  at  the 
time  of  deilrery:  (1)  That  tbe  deed  be  npon 
Its  face  beneSdal  to  tbe  grantee;  (2)  tJiat 
the  grantor  part  entirely  with  all  control  over 
the  deed :  (3)  that  the  grantor  (except  In 
case  of  an  escrow)  can  deliver  by  a  declara- 
tion. Intention,  or  latlmatton,  that  the  deed 
is  delivered  for  and  in  behalf  and  to  the  use  of 
the  grantee;  (4)  that  the  grantee  has  eventu- 
ally accepted  the  deed  and  claimed  under  It. 
It  says  that  the  presumption  that  tbe  grantee 
will  accept  the  deed  because  be  Is  to  be  benefited 
thereby  Is  never  carried  so  far  as  to  consider 
him  as  having  accepted.  This  view  of  tbe  pre- 
sumption seems  to  strip  It  of  any  effect,  except 
to  support  the  fiction  of  the  relation  back  of 
the  accoal  acceptance  to  the  time  of  the  deliv- 
ery ;  and  that  the  court  took  this  view  of  It  Is 
Indicated  by  the  ground  npon  which  It  distin- 
guishes some  of  tbe  cases  upholding  a  deliv- 
ery to  a  third  person,  namely,  that  in  such 
cases  the  grantee  had  actually  aiaented  to,  or 
accepted,  tbe  deed,  and  that  he,  or  someone 
claiming  under  him,  had  been  a  party  to  the 
proceeding  questioning  Its  validity.  Farple  and 
54      R.  A. 


Koemer,  JJ.,  dissented  from  the  opinion  of 
the  majority  In  Uulick  v.  Scovll,  9  111.  1S9, 
and  expressed  the  opinion  that  wben  a  deed 
has  once  been  delivered  to  a  stranger,  and  the 
grantor  has  relinqalshed  all  control  over  It, 
the  grantee's  acceptance  will  be  presumed  from 
the  beneficial  nature  of  the  grant. 

Where  a  grantee,  who  Is  onder  no  disability. 
Is  aware  of  a  conveyance  positively  beneficial 
to  htan.  and  does  not  dissent,  acceptance  will  be 
preanmed;  but  no  soeb  presnmptioc  wiU  arise 
BO  long  as  he  la  Ignorant  of  the  conveyance. 
Moore  v.  Flynn,  ISfi  111.  74,  25  N.  E.  844. 

The  filing  of  a  deed  by  the  grantor  for  record 
does  not  of  Itself  constitute  a  deilrery.  If  the 
recorder  Is  the  i^nt  of  the  grantee  to  receive 
the  deed,  his  acceptance  will  be  the  act  of  his 
-principal ;  but  where  the  latter  has  no  knowl- 
edge that  such  an  Instrument  was  contemplated, 
or  that  It  was  made,  he  can  have  no  agent  to 
receive  It;  and  until  after  acquiring  knowledge 
of  Its  exUrtoiee,  be  In  smne  way  slgnifles  his 
approrat  of  the  ae^  then  is  no  deliverr  of  the 
deed. 

I'he  court  In  UcFadden  Boss,  14  Ind.  A^i- 
312,  41  N.  E.  607,  said  that  In  some  Instances 
the  law  win  presume  an  acc^tance  from  the 
fact  that  the  grantor  has  caused  the  deed  to 
be  recorded,  whers  the  grantees  are  Infanta  or 
persons  under  legal  dlsabllltlea;  but  anch  In- 
Btanres  are  exceptions  to  the  general  rule. 

While,  as  to  minors  and  others  Incapable  of 
accepting  a  conveyance,  the  law  will  presnme  an 
acceptance,  yet  in  case  of  an  adult  grantee  vrho 
rests  under  no  legal  disability,  tbe  general  mle 
Is  that  there  must  be,  not  only  delivery,  bnt  an 
acceptance  of  the  deed.  Davis  v.  Davla,  92 
Iowa,  147,  60  N.  W.  607. 

If  a  grant  Is  made  to  an  adult  without  hia 
knowledge  or  consent,  it  la  no  grant,  because  be 
cannot  be  made  a  grantee  without  his  knowl- 
edge and  consent,  and  when  tbe  knowledge  Is 
brought  home  to  him,  he  may  reject  the  grant. 
Owings  V.  Tucker,  90  Ky.  297,  13  8.  W.  1078. 

In  Watson  t.  Hliiman,  fi7  Uich.  607.  24  N. 
W.  66S,  It  was  held  that  where  a  hnshuid  con- 
v^ed  iwoperty  to  a  tbird  person,  under  an  ar- 
rangement that  waa  subsequently  abandoned, 
and  procured  such  third  person  to  recooTey  the 
property  to  his  (the  first  grantor's)  wife,  the 
deed  could  not  be  operative  on  bebalf  of  her 
heirs  after  her  death,  without  some  evidence 
that  she  waa  cognisant  of,  and  a  party  to,  the 
delivery,  by  some  act  of  approval. 

In  Cravona  v.  Bosalter.  116  Mo.  338,  22  S.  W. 
736  (record  of  deed),  the  court  apparently 
adopts  the  view  that  the  presumption  of  ac- 
ceptance does  not  obtain  where  the  facta  with 
reference  to  acceptance  are  disclosed,  bnt  that 
tbe  question  must  be  determined  from  tbose 
facts.  It  also  points  out  that  In  this  case  the 
deed  waa  given  In  payment  of  a  debt,  and  that 
it  was  for  the  grantee  to  say  whether  he  would 
accept  the  deed  on  such  terms. 

An  ace^tanee  of  a  deed  will  not  be  pre- 
sumed from  Its  being  made  and  recorded  l>y 
others,  without  the  aanction  of  the  grantee. 
Day  V.  Mooney,  4  Uun,  134. 

It  Is  eswntlal  to  tbe  validity  of  a  deed.  If  not 
actually  delivered  to  the  grantee  or  bis  agoit 
authorized  to  receive  It,  to  prove  notice  to  him 
of  'ts  existence,  and  such  additional  drcnm- 
stancea  aa  will  afford  a  reasonable  presomptioo 
of  bis  acceptance  of  It.  The  presumption  that 
a  party  will  accept  a  deed  becanse  It  Is  bene- 
ficial to  him  will  never  be  carried  so  far  as  to 
consider  him  as  having  accepted  It.  Bell  v. 
Farmers'  Bank,  11  Bush,  34.  21  Am.  Bep.  205. 

A  deed  takes  effect  only  from  the  date  of  Its 
delivery,  which  may  be  either  actnal  or  coa- 
stroctive.  It  is  essential  to  the  opermthre  Cone 
and  validity  of  a  deed.  If  not  actnally  deUvered 
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to  tbe  srantec^  or  bis  sgent  Mtborlaed  to  re- 
ceive It,  to  proTe  notice  to  him  of  its  execution, 
aad  Bucb  Bddltloiul  elreomitaaces  as  will  st- 
fom  a  reasonable  presumption  of  his  accept- 
amce  of  It.  The  presumption  that  a  party  will 
accept  a  deed  because  It  la  beneficial  to  blm  will 
never  be  carried  so  fSr  as  to  eoulder  him  as 
having  accepted  It.  Tuttle  t.  Turner,  28  Tex. 
773. 

The  following  ease%  while  not  deojlng  that 
the  presumption  of  acceptance  may  be  Indulged 
even  when  tbe  grantee  la  Ignorant  of  the  deed, 
do  not  go  the  full  length  of  the  doctrine  of 
Thompson  v.  Leach,  but  bold  that  if  the  grantee 
nltinwtelT  dissent^  the  title  has  nsw  bssn  oat 
«f  tbe  grantor : 

"However  true  It  may  be,  that  when  a  deed 
is  made  to  an  Infant  or  lunatic,  lucaikable  of  an 
actual  assent,  or  to  any  person  who  does  not 
know  that  a  deed  has  been  executed  to  him,  tbe 
law  presumes  an  assent,  yet  this,  In  the  last 
case,  is  the  presumption  of  a  fSct  liable  to  be 
removed  out  of  the  way,  like  all  other  preaomp- 
tlons ;  and  when  there  has  been  proof  tntro- 
duced  for  the  purpose  of  showing  that  there 
was  no  assent,  which  In  Itself  Implies  a  dissent, 
the  Jury  only  are  the  competent  fonun  to  de- 
«lda  this  Questlui."  Treadwell  t.  BolUey,  4 
Day,  89S,  4  Am.  Dec  22S. 

Even  If  while  the  grantee  in  a  deed  remains 
Ignorant  of  the  Intended  grant,  or  la  Incapable 
9t  binding  bimself  to  his  own  act  or  assent,  his 
aeocptaaoe  may  be  presumed  tot  hfs  benefit, 
still  U,  Qpon  being  apprised  of  It,  or  becoming 
capable  of  acting  for  himself,  be  dissents  from 
and  repudiates  it,  the  same  result  follows,  that 
there  never  was  a  grantee,  nor  a  grant,  and  that 
the  title  never  passed  from  tbe  grantor.  The 
presumption  of  acceptance  does  not  operate  to 
make  tbe  title  pass  by  tbe  deed  until  it  is  re- 
jected, bat  only  as  evidence  that  it  did  pass  by 
reason  of  the  acceptance  of  the  deed.  And 
-when  tbe  presumption  is  disproved  and  the 
nonacceptance  of  the  deed  established,  then  it 
Is  proved  that  tbe  title  did  not  pass  by  the  deed 
beennse  it  was  not  accepted,  and  beeaase,  there- 
fore, tt  could  not  Test  anything  In  the  grantee. 
Davenport  v.  Frewett,  9  B.  Uon.  98. 

While  the  delivery  of  a  deed  or  mortgage  by 
the  grantor  or  tbe  mortgage,  or  by  his  direc- 
tion, tor  record,  la  sniflcimt.  In  tbe  sbeenee  of 
proof  to  the  contrary,  to  Justify  a  finding  ot  It* 
delivery  by  the  mortgagor  and  acceptance  by 
the  mortgagee,  yet  the  presumption  of  delivery 
and  acceptance  Is  not  a  conclusive  one,  but  is 
prima  facie  only.  It  may  be  shown,  if  such 
be  the  fact,  that  tbe  grantee,  or  mortgagee 
never  accepted  the  instrument,  but  rejected  It 
when  apprised  of  Its  existence.  Possibly  upon 
tbe  delivery  of  n  deed  or  mortgage  to  a  stronger 
for  the  use  and  benefit  of  the  grantee  or  mort- 
gagee, but  without  authority  from  hiro  to  re- 
ceive it,  acceptance  ot  the  mortgage  may  be  pre- 
aumed,  where  the  grantor  or  mortgagor  has 
parted  entirely  with  all  control  over  the  Instrn* 
ment.  There  are  authorities  which  so  bold,  but 
«ven  In  such  case  the  presumption  of  accept- 
ance, as  of  the  date  ot  delivery  to  the  third 
person,  may  be  rebatted.  Sogers  t.  Heads  Iron 
Foundry.  SI  Neb.  62,  87  L.  B.  A.  488,  70  N.  W. 

f2>  Deed  to  person  iton  sui  fVHt. 

In  case  of  a  beneficial '  deed  to  a  person  IMM 
*ui  iurU,  it  Is  generally  admitted  that  accept- 
ance will  be  presomad,  and  it  does  not  seem  to 
-make  any  dittwence  whether  tbe  grantee  acta* 
ally  knows  of  It  or  not. 

Where  nothing  appears  to  sbow  a  contrary 
Intention,  if  the  grantor  places  the  deed  aptw 
record  without  tbe  knowledge  of  the  grantee 
tbe  Utia  win  nerertheless  pus,  If  the  latter,  on 


being  Informed  of  the  tranaactlon,  assents  to  It; 
and  where  the  conveyance  Is  to  one  who  la  not 
sui  ivrit,  a  formal  assent  need  not  be  shown, 
as  it  will,  U  nothing  farther  appears,  be  pre-- 
■umed.  Weber  v.  Christen,  121  lU.  98,  11  M.  E. 
893. 

In  Vau^an  v.  Godman,  94  Ind.  191,  the  court 
quotes  from  Hitcbell  v.  Byan,  8  Ohio  St.  877, 
to  the  effect  that  acceptance  will  be  presumed 
from  the  benefidal  nature  of  the  deed,  and 
aays ;  "It  la  not  necessary  for  na,  In  this  case, 
to  express  an  opinion  as  to  the  correctness  of 
tbe  doctrine  announced  by  the  learned  Judge, 
so  far  as  it  may  be  applicable  to  adult  grantees. 
8o  far  as  it  applies  to  InfUt  grantees,  It  com- 
mends  Itself  to  oar  Judgment." 

In  tbe  followbig  cases,  where  a  deed  to  an  in- 
fant had  Ijeen  delivered  to  a  third  person  or 
placed  on  record.  It  was  held  that  the  grantee's 
acceptance  would  be  presumed  from  the  bene- 
ficial nature  ot  the  deed :  Rhea  v.  Bogley,  63 
Ark.  874,  86  L.  B.  A.  86,  38  S.  W.  1039 ;  Hulick 
V.  Scovll,  9  III.  159 ;  Wlnterbottom  v.  Fattlson, 
1S2  111.  S84,  86  N.  B.  1050  :  Masterson  v.  Cheek, 
28  111.  72 ;  Guard  v.  Bradley,  7  Ind.  600 ;  Mil- 
ler V.  Meera.  155  111.  285,  40  N.  B.  577,- 
Vaogban  v.  Godman,  94  Ind.  191;  Colee  v. 
Cotee,  122  Ind.  109,  23  N.  B.  687;  Owlngs  T. 
Tucker,  90  Ky.  297,  13  B.  W.  1078;  Backet 
V.  Hoover  (Ky.)  66  B.  W.  882;  Hall  v.- Hall, 
107  Uo.  101,  17  8.  W.  811 ;  BJmerland  t.  Eley, 
15  Wash.  101,  4S  Fae.  780. 
.  So  where  the  grantee  Is  an  Imbecile,  accept- 
ance will  be  presumed.  Bastham  v.  Powell,  51 
Ark.  530,  11  S.  W.  828 ;  Tate  t.  Tate,  21  N.  C. 
(1  Dev.  k  B.  Bq.)  22;  DaTls  T.  Garrett,  91 
Tenn.  147,  18  S.  W.  118. 

The  presumption  is  a  rule  of  law.  Bastham 
v.  Powell,  61  Ark.  630,  11  B.  W.  823. 

When  a  deed  to  a  child  Is  absolute  In  form 
and  beneficial  in  effect,  and  tbe  grantor  and 
father  voluntarily  causes  tbe  same  to  be  re- 
corded, there  Is  In  law  a  sufficient  delivery  to 
the  Infant,  and  the  title  to  the  lands  conveyed 
will  pass  thereby.  In  such  case  actual  man- 
aal  delivery  and  a  formal  acceptance  are  not 
necessary.  Cecil  V.  Beaver,  28  Iowa,  241,  4 
Am.  Kep.  174. 

The  presumption,  however,  cannot  avail 
where  the  infant  upon  attaining  majority  re* 
fuses  to  accept.  Owlngs  v.  Tucker,  90  Ky.  297, 
13  8.  W.  1078.  The  court  In  the  latter  case 
does  not  say  where  the  title  was  tn  tbe  mean- 
time. It  ivpeara  In  this  case  that  ther*  was  a 
reconveyance. 

In  Davenport  v.  Prewett,  9  B.  Hon.  98,  it 
was  held  that  it  the  infant  upon  attaining  his 
majority  refused  to  accept,  the  title  must  be 
regarded  as  having  remained  In  the  grantor 
during  the  whole  time. 

Strong  circumstances  are  required  to  rebut 
the  presumption.  Davis  T.  Garrett,  91  Tenn. 
147,  18  B.  W.  118. 

(8)  Trmt  iMdt. 

Deeds  creating  a  trust,  delivered  to  a  third 
person  or  recorded  by  the  grantor,  have  been 
"upheld  although  there  was  no  actual  acceptance 
by  the  trustee. 

In  Adams  v.  Adams^  21  Wall.  186.  22  L.  ed. 
604,  tbe  person  named  as  tnistee  never  heard 
of  or  saw  the  deed  until  long  after  It  was  re* 
corded,  and  then  refused  to  accept  the  trust  or 
In  any  way  to  act  upon  It.  The  court  held  that 
his  refusal  was  Immaterial,  saying:  "Al- 
though a  trustee  may  never  have  heard  of  the 
deed,  the  title  vests  In  him,  subject  to  a  dis- 
claimer on  his  part.  Such  disclaimer  will  not, 
however,  defeat  the  conveyance  as  a  transfer 
ot  the  equitable  Interest  to  a  third  person.  A 
trust  cannot  fall  for  want  of  a  tnistee,  or  by 
the  refusal  ot  all  tba  trastees  to  accept  tbs 
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trust.  Tbe  court  of  chancer;  will  sppoLnt  new 
trustees. 

It  Ib  Qot  necesaary  that  a  deed  of  trust  ahonld 
"be  actually  delivered  to  tbe  graatee.  A  deliv- 
ery to  a  third  person  for  and  on  behalf  ot  tbe 
grantee,  tor  tbe  benellt  of  and  with  the  Intent 
to  protect  and  secure  the  creditors  therein 
named,  la  BufHcleut.  Gunnell  r.  Codierill,  79 
III.  79.  It  Is  not  expressly  so  stated,  but  tbe 
circumstances  Indicate  that  the  grantee  knew 
that  the  deed  was  to  be  dellTsred  to  tbe  third 
person. 

In  MyroTer  T.  French,  78  K.  C.  609,  a  debtor 
executed  to  one  of  his  creditors  a  deed  of  land 
In  trust  for  the  eqoai  beneflt  of  himself  and  an- 
other creditor.  At  tbe  time  tbe  deed  was  exe- 
cuted tbe  trustee  was  absent  and  bad  no  knowl- 
edge of  It,  and  died  without  ever  having  learned 
Of  It.  Tbe  grantor  had  the  deed  attested  and 
ddlvered  to  one  of  the  wltsesaes,  whom  he  di- 
rected to  prove  It  and  have  It  registered,  which 
wan  accordingly  done,  it  was  held  that  there 
was  a  delivery.  Tbe  decision  la  upon  the 
groand  that  the  acceptance  of  the  trust  would 
be  prwnmed  as  being  made  for  tbe  benefit  of 
tbe  creditor  and  trustee. 

In  Wilt  V.  Franklin,  1  Blnn.  602,  2  Am.  Dec. 
474,  In  which  it  waa  held  that  a  deed  of  trust 
for  creditors  would  take  precedence  of  an  exe- 
cution levied  upon  the  property  between  the 
ilme  of  tbe  execution  of  tbe  deed  and  tbe 
time  the  trustee  learned  thereof  and  accepted 
the  same,  the  court  said  It  was  rightfully  ccm- 
ceded  that  where  the  deed  Is  for  the  beneflt 
of  tbe  grantee  it  li  reasonable  that  bis  assent 
Bbonid  be  prenuned,  and  added  that  It  was  rea- 
sonable to  make  tbe  same  presumption  where 
the  grantee  Is  required  by  the  deed  to  do  an  act 
useful  to  biB  neighbor,  and  not  Injurloua  to  him- 
self. Tbe  presumption  is  liable  to  be  rebutted 
by  showing  an  express  diasent ;  bnt  in  tbe  pres- 
ent case  tbe  presomptloo  was  eonflrmed  by  anb- 
eeqnent  assent  of  tbe  grantee.  Tbe  trustee  In 
this  case  waa  not  himself  a  creditor. 

A  trustee  is  preaumed  to  have  accepted  the 
Instrument  creating  the  trust  until  the  fact  Is 
dlaproved.    Eyrick  v.  Hetrlck.  13  Pa.  488. 

A  conveyance  to  a  lunatic  trustee  for  the  life 
of  another,  and  after  his  decease  to  the  heirs 
of  the  catui  Que  ute,  is  not  void  for  want  of 
mental  capacity  to  accept  tbe  trust.  In  such  a 
case  wbere  tbe  acceptance  of  tbe  trust  Is  not 
InjurioiiB  to  the  trustee,  a  conciutive  presump- 
tion of  acceptance  by  him  may  be  indulged. 
/Md. 

The  moment  an  assignment  for  the  beneflt  of 
creditors  Is  placed  by  the  assignor,  or  anyone 
Interested,  hi  the  olllce  of  tbe  recorder  of  deeds 
of  the  proper  county  and  within  the  prescribed 
time,  tbe  beneficial  Interests  of  the  creditors, 
the  eeatuis  cue  trust,  are  certainly  and  com- 
pletely vested,  and  it  Is  Immaterial  when  the 
aaalgnee  accepts  tbe  trust,  or  whether  he  ever 
accepts  It  at  all.  Harks's  Appeal,  85  Pa.  231. 
In  this  case  It  was  hdd  that  the  assignment 
took  precedence  of  an  attachment  levied  upon 
tbe  property  between  the  time  It  waa  recorded 
and  the  time  It  was  accepted  by  the  assignee. 
The  opinion  cites  and  relies  on  Read  v.  Robin- 
son, tl  Watts  &  S.  329,  and  tbe  decision  Is  ap- 
parently based  on  tbe  same  ground  at  the  de- 
cision In  that  case. 

A  deed  of  trust  need  not  be  delivered  to  the 
trustee.  A  delivery  to  a  third  person  for  blm 
will  be  good  at  all  events  until  be  eball  dissent ; 
bnt  he  wU!  not  be  allowed  to  dissent  to  the  In- 
jury of  the  ceatut  que  trust.  Dawson  Daw- 
son, Rice.  Eq.  248. 

In  Cloud  T.  Calhoun,  10  Rich.  Bq.  868,  a  deed 
of  gift  ot  slaves  to  a  trustee  for  tbe  beneflt  of 
certain  persons  was  npbeld  notwithstanding 
that  the  trustee  Derer  aceq>ted  and  never  ev«i 
64  L.  R.  A. 


I  beard  of  tbe  deed.  This  dedslon  is  not,  hov- 
ever,  expressly  put  upon  the  ground  of  a  pre- 
sumed acceptance,  but  upon  the  groond  that 
equity  never  permits  a  trust  to  Call  for  lack  of 
a  trustee.  It  wlU  be  observed,  howerw.  that 
it  waa  held  In  Read  v.  Robinson.  6  Watts  *  S. 
329,  Bupra,  that  this  principle  does  not  apply 
until  tbe  trust  has  been  so  far  executed  aa  to- 
pat  tbe  legal  title  oat  of  the  grantor :  and  to 
accomplish  that  result  It  Is  necessarr  to  in- 
dulge the  presumption  of  anent, 

(4)  Deed  not  beneficial  to  ffrantee. 

Except  in  the  cases  of  deeds  of  trust,  the  pre- 
sumption of  acceptance  la  never  indulged  wher* 
tbe  deed  imposes  a  burden  upon  the  grantee. 

In  respect  to  persons  sui  Juris,  acceptance, 
as  well  as  delivery,  Is  a  matter  of  Intention. 
Acceptance  will  not  be  lightly  presumed  where 
tbe  grant  Imposes  a  burden  or  obligation  npoa 
the  grantee,  and  tbe  reconUng  «f  a  deed  b7  the 
grantor  without  tbe  direction  or  knowledge  of 
the  grantee  Is  not  of  Itself  to  Im  regarded  aa 
evidence  of  acceptance.  Rlttmaater  t.  Bris- 
bane, 19  Colo.  371,  35  Pac.  786. 

Tbe  recording  alone  of  a  deed  containing  a 
clause  assuming  a  mortgage  cannot  be  held  suf- 
ficient to  prove  a  delivery  of  the  deed,  and  thus 
establish  a  contract  against  the  grantee,  bind- 
ing him  to  pay  the  mortgage.  Thompson  v. 
Dearborn,  107  111.  87. 

Until  tbe  fact  that  tbe  conveyanee  la  for 
tbe  Interest  of  the  grantee  la  establlahed  tlth^ 
by  tbe  Inatrumoit  Uwtlt  or  otlier  proof,  hla  ae- 
ceptance  will  not  be  presumed.  And,  therefore. 
It  Is  not  correct  to  say,  In  all  casea,  that  a  deed 
delivered  to  a  third  person,  or  to  the  recorder 
for  tbe  benefit  of  the  gzaateo  bat  wltbont  hl» 
knowledge,  immediately  devests  the  estate  ovt 
of  the  grantor  and  casts  It  upon  the  grantee^  la 
his  Absence  and  without  bis  knowledge.  Day  t. 
Ortffltb,  15  Iowa,  104. 

The  mere  fact  that  one  executed  and  eaosed 
a  deed  to  be  recorded  does  not  raise  amy  pic- 
sumption  of  acceptance  In  the  absence  of  any 
fact  showing  that  the  deed  waa  beneficial  to 
the  grantee,  or  that  it  was  to  bis  Interest  to  ac- 
cept It.  Jefferson  County  Bldg.  Aaso.  t.  HcU. 
81  Ky.  613. 

Tbe  recording  <d  a  deed  by  tbe  graator  does 
not  raise  a  preaamptlon  of  aeecvtance  bf  tbe 
grantee  save  wbere  a  clearly  bmeflclal  Interest 
Is  conferred.  Bunnell  v.  Bunnell,  23  Ky.  h. 
Rep.  80(1,  t)4  B.  W.  420. 

In  Derry  Bank  v.  Webster.  44  N.  H.  268.  It 
Is  said  that  while  the  assent  of  tbe  grantee  to 
a  deed  recorded  by  the  grantor,  or  delivered 
him  to  a  third  person  without  the  grantee's 
knowledge,  will  be  presumed  from  tbe  l>eaeQcIai 
nature  of  the  grant,  such  presumption  cannot 
be  indulged  wbere  tbe  acceptance  ot  the  deed 
would  be  attended  with  an  obIigBtl<»  to  pay 
the  price  of  the  land. 

The  mere  sending  of  a  deed  to  the  r^stxr 
for  record,  without  the  luiowledge  of  tbe 
grantee.  Is  not  a  delivery, — at  least  If  it  is  not 
certainly  beneficial  to  the  grantee,  even  thongli 
the  grantor  intended  It  to  take  effect:  tor  a» 
acceptance  by  the  grantee,  expreas  or  Implied, 
is  necessary.  Ibtd. 

If  In  any  case  there  can  be  a  valid  ddlverr 
to  a  third  person  for  tbe  use  of  tbe  grantee, 
when  tbe  latter  has  no  knowledge  of  it  and  has 
given  sach  third  pMwm  no  actual  authority  to 
receive  It,  it  must  be  in  cases  where  the  law 
will  pronounce  the  conveyance  to  be  purely  ben- 
eficial to  tbe  grantee,  and.  therefore,  preaome 
his  assent  to  It.  Johnson  v.  Fari^,  46  N.  H. 
603. 

It  is  essential  to  the  validity  of  a  deed  that 
the  grantee  Is  willing  to  accqit  It:  and  wUle 
accsptanee  will  be  presumed  from  the  iMoefldai 
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nature  ot  tbe  trannetlon,  whea  the  grant  la 
not  abaolnte,  yet  tbls  presumptUn  la  Terjr  allsbt 
where  tbe  grantee  derives  no  benefit  onder  tbe 
deed,  bat  la  subjected  to  a  duty  or  the  perform- 
ance of  a  truat.  Jackeon  cv  daw.  Plntaid  t. 
Bodle,  20  JobOH.  187. 

d.  Ca»ea  itlustraiive  of  the  nature  of  the  JiwtfK- 
mmt  and  of  the  time  when  tt  takee  effect. 

Tbe  time  when  the  deed  takea  eDect— 
whether  when  It  1»  delivered  to  tbe  third  person 
or  placed  on  record,  or  when  It  Is  actually  ac* 
cepted — woold  aeem  to  depend  upon  whether 
the  court  adopts  the  theory  of  presumed  accept- 
ance, or  that  of  relation  back.  If  the  former 
theory  Is  adopted,  it  would  seem  that  the  deed 
must  be  regarded  ai  taking  Meet  Immediately ; 
It  tbe  latter  theory  la  adopted.  It  would  seem 
that  the  deed  cannot  be  regarded  as  taking  ef- 
fect until  actual  acceptance,  though  such  a«- 
ceptaace  will  then  relate  back  to  tbe  time  of 
the  original  delivery.  In  the  meantime,  how- 
ever, the  title  must  actually  have  been  In  the 
grantor.  In  this  connection  CMifuslon  Is  likely 
to  arise  by  reason  of  tbe  distinctly  usually 
observed  between  "deeds  presently"  and  "es- 
crows," and  tbe  view  usually  taken  of  the  mode 
In  which  those  Instruments  respectively  oper- 
ate. Chief  Justice  Shaw,  In  Foster  v.  Mans- 
tMd,  S  Met.  412,  S7  Am.  Dee.  154,  makes  tbe 
following  distinction  between  a  deed  present- 
ly and  an  escrow :  "Where  the  future  de- 
livery ot  a  deed  is  to  depend  upon  the  pay- 
ment of  money  or  tbe  performance  of  some 
other  condition.  It  will  bo  deemed  an  escrow. 
Where  It  Is  merely  to  await  the  lapse  of  time, 
or  tbe  happening  of  some  contingency,  and  not 
the  performance  of  any  condition,  it  will  be 
deemed  the  grantor's  deed  presently.  Still  It 
will  not  take  effect  as  a  deed  until  the  second 
delivery;  but  when  thus  delivered  It  will  take 
effect  by  relation  from  tbe  first  aeilvery." 
This  distinction  seems  to  be  well  established; 
and,  according  to  It,  the  Instruments  of  the 
class  to  which  this  note  la  confined  are  "deeds 
presently,"  and  not  escrows.  Hathaway  v. 
Payne,  34  N.  Y.  82.  explains  tbe  difference  In 
the  mode  of  operation  of  a  deed  presently  and 
an  escrow,  as  follows:  In  case  of  tbe  de- 
livery of  a  deed  to  a  third  person  as  an  es- 
crow, a  second  delivery  is  generally  required 
before  the  title  passes,  bat  In  the  case  of  a 
delivery  of  a  deed  to  a  third  person  as  tbe 
deed  of  tbe  grantor  preswitly.  to  be  delivered 
to  the  grantee  after  the  grantor's  death,  tbe 
title  passes  at  the  Instant  of  delivering  the  deed 
to  tbe  third  person.  Tbe  last  statement  seems 
to  embody  tbe  view  generally  taken  of  the  mode 
of  operation  of  these  two  classes  of  Instruments. 
As  applied  to  a  deed,  tbe  delivery  of  which,  with 
the  aid  of  the  presumption  of  acceptance,  is  re- 
garded as  complete  at  tbe  time  of  Its  delivery 
to  the  third  person,  tbls  language  can  be  ac- 
cepted In  Its  full  force.  But  as  applied  to  a 
deed,  tbe  complete  delivery  of  which  is  de- 
ferred until  actual  acceptance  by  the  grantee, 
the  language  needs  some  modification  or  ex- 
planation. The  most  that  can  be  said  of  such 
deeds  Is  that,  after  acceptance,  the  title  will 
tw  deemed  to  have  passed  Immediately  opoo 
the  delivery  to  the  third  person ;  tt  cannot 
be  said  that  It  actually  did  pass  at  that  time, 
or  that  It  could  have  been  so  regarded  if 
the  question  had  arisen  at  any  time  before 
actual  acceptance.  It  appears  from  other 
parts  of  the  opinion  In  Foster  v.  Mansfield 
that  the  chief  Justice  did  not  regard  the  deed 
as  taking  effect,  or  tbe  title  as  passing,  at 
the  time  of  the  delivery  to  the  third  person. 
After  stating  that  where  tbe  ^d  is  merely  to 
await  tbe  happening  of  some  contingency,  and 
not  the  performanco  of  any  e<aidltlon.  It  will 
fi4U  R.  A. 


he  deemed  the  grantor's  deed  presently,  he  says : 
"BtUl  It  wiU  not  take  efftoct  as  a  deed  anUl  the 
second  delivery;  but  when  thus  delivered,  It 
will  take  effect  by  relation  from  the  first  de- 
livery." Again,  speaking  of  a  deed  which  came 
clearly  within  bis  definition  of  deeds  presently, 
be  says:  "As  tbe  estate  did  not  effectually 
pass  till  the  second  delivery,  If  that  second  de- 
livery bad  been  prevented.  It  would  probably 
have  been  held  that  it  was  wholly  Inoperative." 
According  to  this  opinion,  the  only  vital  dif- 
ference in  the  operation  of  a  deed  presently 
and  an  escrow  Is  that  the  former  will  ordi- 
narily, as  between  tbe  parties,  or  persons  hav- 
ing no  richts  anperlor  to  those  of  the  parties, 
take  effect  by  virtue  of  relation  back  to  tbe  time 
of  tbe  orl^nal  delivery,  white  tbe  fiction  of  re- 
lation back  win  not  ordtoarliy  be  applied  to 
escrows,  though  It  may  be  so  applied  to  avoid 
tbe  effect  of  some  unforeseen  occurrence^  This 
oplanatlon  of  tbe  sense  In  which  the  terms 
"deed  presently"  and  "escrow"  are  used,  and 
of  tbe  difference  In  their  operation.  Is  made  in 
order  to  explain  the  apparent  Inconsistency  of 
some  of  tbe  courts  In  treating  an  Instrument 
as  a  deed  presently,  and  at  the  same  time  deuy- 
Ing  that  the  requisite  element  of  acceptance 
(which  is  necessary  to  actually  devest  the  title 
as  of  the  time  of  tbe  delivery  to  tbe  third  per- 
son) may  be  supplied  by  a  presumption  of  ac- 
ceptance. This  apparent  Inconsistency  Is  even 
more  obvious  whwi  tbe  court  substitutes  for 
tbe  exptessloti'  "deed  presently"  phrases  ex- 
pressive of  the  operation  of  a  deed  presently, 
such  as  "the  deed  takea  effect  and  title  passes 
Immediately  upon  the  delivery  to  the  third  per- 
son." Unless  such  expressions  are  understood 
to  mean  merely  that  the  deed  will,  after  tctoal 
acceptance,  be  deemed,  by  virtue  of  the  doc- 
trine of  relation,  to  have  taken  effect,  and  the 
title  to  have  passed,  immediately,  and  not  that 
the  deed  did  actually  take  effect,  and  tbe  title 
did  actually  pass,  Immedlatdy,  they  are  incon- 
sistent with  the  position  that  there  can  be  no 
presumption  of  acceptance  at  the  time  of  tbe 
delivery  to  the  third  person.  In  tbe  case  of  Stone 
V.  Duvall,  77  III.  475,  infra,  tbe  court,  evidently 
because  It  was  not  prepared  to  adopt  tbe  posi- 
tion that  the  deed  actually  takes  effect,  and  that 
tbe  title  actually  passes  at  the  time  of  the  de- 
livery to  the  third  person,  treated  an  Instrument 
delivered  to  a  tbird  person  to  be  delivered  to  tbe 
grantee  after  the  grantor's  death,  not  as  a  deed 
presently,  but  as  an  escrow.  For  the  same 
reason,  apparently,  1  Devlin,  Deeds,  {  280  says : 
"A  dellveiT  .  .  .  [of  a  deed  to  a  third  per- 
son to  be  delivered  to  the  grantees  after  tbe 
grantor's  death]  may  be  considered  In  effect  an 
escrow,  but  differs  from  that  In  tbe  fact  that 
8  delivery  in  escrow  is  depend«)t  upon  tbe  per- 
formance of  some  event,  and  not  upon  tbe  lapse 
of  time." 

The  following  cases  are  Illustrative  of  tbe 
vtews  that  have  been  taken  with  reference  to 
the  nature  of  the  Instrument,  and  of  the  time 
when  It  takes  effect : 

A  deed  may  be  delivered  to  a  tbIrd  person 
as  a  deed,  to  be  delivered  to  the  grantee  on  the 
happening  of  some  future  event,  e.  p.,  the  death 
of  the  grantor.  In  sncb  case  the  writing  Is  a 
valid  deed  from  the  beginning,  and  the  third 
person  Is  tbe  trustee  of  the  grantee.  Tbe  deliv- 
ery to  tbe  third  persMi  for  the  grantee  must  be 
absolute,  and  no  future  control  of  the  Instru- 
ment con  be  reserved.  McCalla  v.  Bane,  45 
Fed.  828. 

A  deed  left  by  grantor  with  a  third  person 
without  anthorlty,  express  or  Implied,  to  de- 
liver It  to  tbe  grantee.  Is  not  presently  the  deed 
of  the  grantor.  Carr  v.  Hoxle,  •  Mason,  60. 
Fed.  Cas.  No.  2,488. 

Tbe  delivery  of  a  deed  or  mortgage  may  ba 
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to  a.  tblrd  perBon  for  the  grantee,  and  &•  will 
hold  It  Id  truat  for  the  latter,  and  In  sach  caae 
the  deed  la  operative  from  the  delivery  to  the 
tblrd  peraon,  tbonsb  It  does  not  coma  to  the 
knowledge  or  poneMlon  oi  ths  grantee  until 
after  the  grantor's  death.  Elaberry  t.  Boykln, 
QB  Ala.  8»e. 

The  delivery  of  a  deed  may  be  abaolnte, — 
that  is,  to  the  grantee  hImMlf,  or  to  a  third 
person  for  blm ;  or  It  may  be  condltlwial, — 
that  Is.  to  a  third  person,  with  directions  to 
keep  It  till  eome  condltloa  Is  performed  by  the 
grantee.  In  the  first  case,  the  title  presently 
pasaea.  but  In  the  second  ease,  the  Instrument 
Is  an  escrow,  and  no  title  passes  until  the  con- 
dition IB  performed,  and,  generally,  ontll  the 
second  delivery  of  the  deed.  Fitch  v.  Bunch, 
80  Cal.  208. 

Where  one  executes  a  deed  conveying  all  his 
real  estate  to  bis  children,  and  puta  It  Into  the 
hands  of  a  tblrd  persm  to  be  delivered  to  them 
on  bis  death,  and  the  deed  la  so  delivered  after 
hli  death,  the  instniment  ts  a  deed  taking  ef- 
fect from  its  delivery  to  the  depositary,  and  not 
a  teatamentary  disposition.  The  court  said 
that  it  was  not  meant  that  the  deed  was  con- 
summate but  tbat  It  was  dOeadous  to  the  pas- 
sage of  the  interasU  vaawjtA  where  It  was  de- 
livered to  the  trustee  or  agent.  It  was  held 
that  tbe  deed  was  good  as  against  the  claim  of 
dower  of  the  widow  of  tbe  grantor.  Stewart  T. 
Stewart,  B  Conn.  820. 

The  delivery  ot  a  deed,  in  a  legal  sense,  con- 
sists In  the  transfer  of  tbe  possessltm  and  do- 
minion,  and  it  is  complete  at  the  moment  when 
tbe  deed  is  In  the  bauds,  or  power,  of  the 
grantee,  with  tbe  consent  of  the  grantor,  and 
with  his  Intent  tbat  It  shall  operate  and  Inure 
as  a  muniment  of  title  to  tbe  grantee.  The 
grantee's  presence  Is  not  neceassry.  It  la  suf- 
fideut  tbat  tbe  deed  goes  out  of  tbe  hands,  or 
control,  of  the  grantor,  with  bis  intent  that 
it  shall  go  to  those  of  the  grantee,  and  tbat  It 
ultimately  does  so.  It  mattera  not  though  the 
grantor  be  dead  at  the  time  when  the  deed 
reaches  tbe  hands  of  the  grantee^  If  it  was 
previously  left  with  a  third  person  (or  bis  use. 
O'Neal  V.  Brown,  67  Oa.  707. 

Bryan  v.  Wash,  7  III.  557,  referring  to  Ver- 
plank  V.  Sterry,  12  Johns.  C36 ;  Belden  v.  Car- 
t«,  4  Day.  66,  4  Am.  Dec.  ISS;  Wheelwright  T. 
Wheelwright.  2  Haas.  447,  3  Am.  Dec.  66,  and 
other  cases,  says,  with  apparent  approval  of 
the  position,  these  oaees  show  that  the  deed 
takes  effect  from  the  first  delivery,  no  matter 
when  It  comes  to  tbe  bands  of  tbe  grantee,  or 
even  If  it  never  doea. 

Where  a  grantor  delivers  a  deed  to  a  stranger 
with  instructions  to  the  latter  to  deliver  It  to 
the  grantee,  thus  putting  it  beyond  his  control, 
for  the  express  purpose  of  having  It  take  effect 
as  a  deed,  and  the  grantee,  when  apprised  of 
the  arrangement,  approves  of  and  sanctions  It 
by  promising  soon  to  call  for  the  deed, — ^tbts 
constitutes  In  law  a  delivery  and  acceptance  of 
tbe  deed,  and  from  that  time  the  title  la  vested 
In  the  grantee.  Thenceforth  the  stranger  holds 
the  deed,  .not  as  ag^t  of  the  grantor,  but  of 
the  grantee  alone.  Bennett  t.  Waller,  2S  HI. 
97. 

In  Kingsbury  T.  Bnmslde,  68  III.  SIO,  11  Am. 
Rep.  67,  tbe  grantora,  after  executing  the  deed, 
aent  It  to  a  stranger,  without  the  knowledge  or 
assent  of  tbe  grantee,  with  tbe  simple  direction 
to  have  It  recorded.  It  was  placed  on  file  and 
there  remained  until  after  the  death  of  tbe 
grantee.  Tbe  grantee  learned  of  tbe  deed  be- 
fore his  death  and  accepted  It.  The  question 
as  to  the  time  the  deed  became  effective,  bow- 
ever,  was  Imjiortant,  it  appearing  that,  un- 
der the  circumstances,  if  the  deed  did  not  take 
effect  until  tbe  time  of  the  actual  acceptance.  It 
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would  be  subject  to  a  trust  in  favor  of  one  of 
the  grantors,  but  that  if  It  went  Into  effect  as 
sQon  as  It  was  delivered  to  the  third  person,  oc 
as  soon  as  it  was  recorded,  it  would  not  be  sub- 
ject to  tbe  trust.  Tne  court  held  that  It  did 
not  become  eSeetlre  until  actual  acceptance. 
The  delivery  to  tbe  third  person  was  dlsi>oaed 
of  upon  the  groond  that  he  was  a  mere  medium 
through  which  the  deed  -was  to  pass  to  the 
bands  of  the  recorder.  With  ntference  to  the 
recording,  It  Is  said  tliat  tbe  act  of  reoordlng  « 
deed  cannot  amount  to  a  deHvery  when  tboe 
does  not  appear  to  be  an  assent  or  knowledge  iff 
the  grantee  of  the  act. 

The  delivery  of  a  deed  to  a  third  party,  to 
be  retained  until  the  death  of  tbe  grantor  and 
then  to  be  delivered  to  the  grantee,  ia  not  an 
absolute  delivery,  and  will  not  operate  to  give 
to  the  grantee  any  Immediate  rights  or  Inter- 
ests In  the  premises,  but  will  be  good  to  pasa 
the  title,  at  the  grantor's  death,  to  the  Rrantee 
or  her  bolrs.  Stone  t.  Duvall,  77  HI.  47S. 
This  case  regards  an  Instrument  dellverea  na- 
der  such  circumstances  as  an  escrow,  which  will 
not  take  effect  until  the  grantor's  death.  The 
controversy  was  between  the  grantor  wno 
sought  to  set  aside  tbe  deed,  and  tbe  beirs  ^ 
the  grantee.  The  court  eald  tbat  tlie  cnntee 
was  probably  not  aware  of  tbe  ezlstenca  of  the 
deed  for  a  conslderable  time  aftw  Its  delivery 
to  the  third  person,  U  It  avw  came  to  bsr 
Itnowledge. 

Where  a  grantor  makes  a  deed  and  dellvm 
It  to  a  third  person  to  hold  until  his  death,  and 
then  delivers  It  to  the  grantee,  and  parte  with 
all  control  over  It,  and  reserves  no  right  to  re- 
call tbe  deed  or  alter  Its  provisions,  the  deliv- 
ery will  be  effective,  and  tbe  grantee,  on  the 
death  of  the  grantor,  will  succeed  to  the  title. 
Although  the  delivery  of  the  deed  to  such  third 
person  to  be  retained  until  the  death  of  tbe 
grantor,  and  then  to  be  delivered  to  the  grantee. 
Is  not  an  absolute  delivery  so  as  to  vest  an  im- 
mediate estate  In  the  land,  yet  it  will  be  good 
to  pasa  tbe  title  at  the  grantor's  death  to  tbe 
grantee,  or  his  heirs.  Walter  v.  Way,  170  UL 
90,  48  N.  la.  421. 

In  Hockett  v.  Jones,  70  Ind.  22T,  It  was  hdd 
that  an  agreement  by  a  discharged  bankrupt, 
binding  himself  and  bis  personal  representatives 
to  pay  a  creditor  an  Indebtedness  barred  by  his 
discbarge,  was  sutBdently  delivered.  It  appear^ 
Ing  that  It  was  given  to  a  third  person  with  di- 
rections to  hold  tbe  same  until  tbe  maker's 
death,  aod  then  to  l>e  delivered  to  the  creditor, 
notwithstanding  that  tbe  latter  had  no  knowl- 
edge of  the  existence  of  tlie  agreement  ontll 
after  the  maker's  death  and  tbe  delivery  of  tbe 
agreement  to  him.  The  court  said  that  It  did 
not  regard  tbe  depositary  as  ths  agent  of  the 
maker,  but  rather  as  the  agent  of  the  creditor, 
and  that  when  he  consented  to  reoriva  tbe  in- 
strument and  deliver  It  to  the  latter  npon  tbe 
death  of  the  maker,  he  undertook  to  act  in  that 
behalf  as  trustee  tor  the  creditor,  and  that  the 
latter  ratified  the  agency  by  receiving  the  in- 
strument from  him.  The  controveray  In  this 
case  arose  between  the  creditor  and  tlie  peraonai 
representatlvea  of  ttie  maker  of  tbe  Instmment. 

In  Squires  V.  Summers,  85  Ind.  252.  the  court 
says,  citing  Stewart  v.  Weed.  11  Ind.  92,  that 
when  a  deed  Is  delivered  to  a  third  person  tttc 
tbe  use  of  the  grantee,  it  will  take  effect  from 
the  instant  of  such  delivery.  If  tbe  gianiw 
parts  with  all  control  over  the  instrument.  In 
this  case,  however,  as  to  the  time  when  the  deed 
took  effect  was  not  Important,  as  the  contro- 
veray was  between  the  heirs  and  the  grantee^ 

In  Smiley  v.  Smiley,  114  Ind.  268,  18  N.  B. 
68S.  the  doctrine  that  a  deed  delivered  to  a 
third  person  to  be  delivered  to  the  grantee  after 
the  grantor's  death  talna  effect  as  of  the  due 
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•f  tli«  tint  dellTefy  wu  applied  for  the  pnrpow 
of  defeating  a  claim  of  dower  In  the  property 
oniTered,  made  by  the  grantor'a  widow,  whom 
h«  married  between  the  dates  ot  the  lint  and 
■ecoDd  dellrerj.  In  thU  ease  ttia  court  at* 
taelied  importanee  to  the  tact  that  tlw  widow 
waa  advised  befttf*  tfae  marriage  that  the 
grantor  did  not  own  the  land  in  queetlon, 
tbougb  It  was  not  decided  tbat  tbe  resolt  would 
liave  been  otherwlee  If  ahe  bad  not  been  lo  In- 
formed. 

Where  a  grantor  executes  a  deed  and  delivers 
It  to  a  tblrd  person,  parting  with  all  dominion 
over  It,  and  reserving  no  rlgbt  to  recall  It  or 
alter  ita  provlslone,  to  hold  until  bis  death  and 
then  deliver  the  same  to  the  grantee,  the  de- 
livery Is  effectual,  and  tbe  grantee,  on  the  death 
of  the  grantor,  succeeds  to  tbe  title.  Stoat  v. 
Bay],  146  Ind.  879,  45  24.  B.  B16. 

In  Wuester  ▼.  Firiln,  60  Kan.  884,  56  Pae. 
4S0,  a  delivery  of  a  deed  to  a  third  person  to  be 
delivered  to  tbe  grantee,  who  was  the  grantor's 
niece,  after  his  death,  was  upheld  as  against  a 
devUMM  of  the  property  under  a  will  aiecnted  by 
the  grantor  after  such  delivery  to  the  third  pn- 
son,  bat  before  knowledge  or  acceptance  of  the 
deed  by  tbe  grantee.  In  this  case  the  grantee 
did  not  know  ot  the  deed  until  after  the  grant- 
or's death.  The  court  said  the  delivery  was 
deemed  to  be  complete,  and  the  acceptance  to 
take  effect  from  the  original  delivery  to  the 
tblrd  person  for  the  use  of  the  grantee. 

Where  a  debtor  ^tecutes  and  records  chattel 
mortgages  to  different  creditors  at  the  same 
time,  they  will  rank,  as  between  themselves,  In 
the  order  In  whlcb  they  are  accepted  by  tbe 
several  mortgagees.  Oznard  t.  Blake,  4S  Me. 
602. 

If  a  grantor  delivers  any  writing  as  his  deed 
to  a  third  person,  to  be  delivered  over  by  him 
to  tbe  grantee  on  some  future  evmt,  It  is  the 
grantor's  deed  presently,  and  the  tblrd  person 
Is  a  trustee  of  It  for  the  grante*;  aad'it  the 
latter  obtains  the  writing  from  the  trustee  be- 
fore the  event  bsppens^  tt  Is  the  deed  of  the 
grantor  and  be  cannot  avoid  It  by  plea  of  non 
est  faetum,  whether  generally  or  specially 
pleaded.  But  if  tbe  grantor  makes  a  writing, 
and  seals  It  and  delivers  it  to  a  third  person 
as  his  writing  or  escrow,  to  be  by  bim  delivered 
to  the  grantee,  upon  some  futnre  event,  as  his, 
the  grantoT'B,  deed,  and  it  be  delivered  to  tbe 
grantee  accordingly.  It  Is  not  the  grantor's 
deed  until  the  second  delivery;  and  If  the 
grantee  obtains  possession  <d  It  before  the  event 
happens,  yet  It  Is  not  the  grantor's  deed,  and 
he  may  avoid  It  by  pleading  turn  eft  faetum. 
Wheelwright  T.  Wheelwright,  2  Ifass.  453,  8 
Am,  Dec  66. 

A  writing  delivered  to  a  stranger  for  the  ase 
and  benefit  of  the  grantee  to  have  effect  after 
a  certain  event,  or  tbe  performance  of  some 
condition,  may  be  delivered  either  as  a  deed  or 
as  an  escrow.  Hatch  v.  Hatch.  0  Mass.  307,  6 
Am.  Dec.  67. 

A  covenant  by  a  resident  of  one  state  to  con- 
vey certain  lands  In  that  state  to  a  resident  of 
another  state  before  a  day  named.  Is  sufficiently 
performed  where.  In  pursaaace  of  a  verbal 
agreement  of  the  parties  that  the  covenantor 
should  record  the  deed  before  sending  it  to  the 
covenantee,  but  so  as  to  have  It  In  the  dty  of 
the  tatter's  residence  before  the  day  named  In 
the  covenant,  tbe  former  recorded  the  deed  be- 
fore that  day,  notwltbatandlng  that  It  did  not 
reach  the  letter's  residence  until  after  that  day. 
Shaw  V.  Hayward,  7  Cueb.  170.  Tbe  decision 
Is  on  the  ground  tbat  the  delivery  was  complete, 
and  that  tbe  title  passed  as  soon  as  tbe  deed 
vras  delivered  for  record;  and  that  the  agree- 
ment wltb  reference  to  transmission  to  tbe  resi- 
dence of  the  covenantee  was  separate  and  collat 
54  U  It  A. 


em),  and  It*  violation  was  m»  breach  of  tbd 
covenant. 

Until  a  deed  Is  accepted  by  the  grantee,  the' 
title  to  the  estate  does  not  pass  out  of  the* 
grantor,  f<»  no  man  can  make  another  blr 
grantee  wlthont  his  consent,  and  a  deed  made  to* 
a  man  with  all  requisite  formalities,  and  even 
entered  In  tbe  public  registry,  will  be  null  If 
not  afterwardis  accepted  by  the  grantee.  But  It' 
the  latter  afterwards  assents  to  tbe  conveyance. 
It  will  be  good  to  pass  the  title  to  him  unlesr 
some  other  circumstances  shall  be  shown  to  ren* 
der  It  Invalid.  Harrison  r.  Fbllllps  Academy,^ 
12  Mass.  460. 

A  delivery  of  a  deed  by  the  grantor  to  tbtf 
register  of  deeds  to  be  recorded  for  the  use  o£ 
tbe  grantee,  and  the  grantee's  subsequent  aS* 
sent  to  the  same,  constitute  a  sufficient  delivery 
from  tbe  time  of  sncb  assnt.  Cowell  r.  Dag- 
gett, 97  Mass.  484. 

Where  the  facts  show  that  It  was  the  Inten- 
tion of  a  grantor,  at  the  time  he  delivered  a 
deed  to  a  third  person,  to  deliver  It  for  the 
grantees  abeolntely,  and  not  as  an  escrow,  snd 
the  tblrd  person  so  received  It  and  kept  It  till 
delivered  by  him  to  the  grantees,  though  the 
grantor  bad  died  In  the  meantime,  tbe  deed  took 
effect  and  vested  tbe  estate  thereby  conveyed  in 
tfae  grantees  from  the  delivery  to  tbe  third  per- 
son ;  and  the  grantees  may  maintain  an  action 
against  the  executor  of  the  grantor  npon  a  cove- 
nant contained  In  the  deed.  Mather  v.  Corliss, 
103  Mass.  S68.  In  this  caye  tbe  grantees  knew 
that  a  deed  was  contemplated,  but  did  not  know 
that  it  bad  been  esecuted  until  after  tbe  grant- 
or's death. 

A  deed  wbldi  Is  pat  Into  tbe  hands  of  a 
third  person  to  be  delivered  to  tbe  grantee  upon 
tbe  happening  of  some  fnture  event,  but  where 
no  conditions  are  to  be  performed,  is  not  an  es- 
crow or  conditional  deed.  Its  delivery  Is  not 
dependent  npon  any  ewidltlon  to  be  iterfonned, 
but  It  Is  a  valid  deed  from  tbe  beginning,  and 
the  holder  Is  but  a  trustee  or  agent  for  tbe 
grantee.  In  such  a  case  tbe  grantor  has  parted 
with  all  control  over  the  deed.  Cook  v.  Brown* 
84  N.  H.  460. 

In  Hathaway  t.  Payne,  84  N.  T.  92,  the  gnes- 
tion  as  to  when  a  deed  delivered  to  a  tblrd  per- 
son to  be  delivered  to  the  grantee  after  the 
grantor's  death  took  effect  became  Involved  la 
determining  the  validity  of  a  reservation  of  cer- 
tain timber  rl^ts  In  a  reconveyance  from  such 
grantee  to  the  grantor  during  tbe  letter's  life- 
time It  bdng  contended  that,  oniess  the  title 
had  passed  to  the  grantee  at  the  time  of  the  re- 
conveyance by  him,  the  reservation  was  lavslld. 
Tbe  opinion  of  Potter,  J.,  tokes  the  view  that 
the  title  passed  to  tbe  grantee  as  soon  as  tbe 
deed  was  dellvwed  to  the  third  person.  The 
opinion  ot  Denio,  Ch.  J.,  while  It  admlta  tbat 
a  deed  may  be  delivered  to  a  third  person  with 
instructions  to  be  finally  delivered  to  tbe 
grantee  after  tbe  death  of  the  grantor,  holds 
that  no  title  passes  until  the  final  delivery,  and 
that  then  and  thereafter  the  title  Is,  by  rela- 
tion, deemed  to  have  vested  as  of  tbe  time  of 
the  first  delivery  to  the  third  person.  It  Is 
difficult  to  determine  from  the  report  of  tbe 
case  whether  the  majority  of  the  court  con- 
curred with  tbe  former,  or  with  tbe  latter, 
opinion  on  this  point.  In  preparing  tbe  bead- 
notes,  It  was  evidently  assumed  that  the  majo^ 
ity  concurred  with  the  former  opinion. 

If  a  deed  Is  delivered  to  a  third  person  with 
instructions  to  be  -flnatly  delivered  to  tbe 
grantee  npon  Ihe  grantor's  death,  the  title  will 
be  deemed  to  have  vested  in  tbe  grantee  at  tbe 
time  of  tbe  original  delivery  to  the  tblrd  per- 
son, and  the  deed  will  take  precedence  of  a  will 
executed  by  the  grantor  after  such  delivery  to 
tbe  third  person,  It  the  grantor  lat^dsd  to 
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part  witb  an  Mntrol  orer  tb*  d«etf  at  tli«  time 
of  deliver?  to  Buch  tbtrd  person.  Banken  t. 
Donovas,  46  App.  DIt.  225,  61  N.  7.  Bupp.  642, 
Affirmed  la  60  N.  B.  1119. 

Where  a  deed  conveylns  real  property  <n 
prrtenti  1b  executed  and  ddlvered  to  a  tblrd 
party  In  escrow,  with  Intent  that  It  Bball  be 
delivered  to  the  grantee  apoa  the  death  of  the 
crantor.  It  1b  a  valid  and  effectual  cooveyauce, 
taking  effect  from  the  time  of  such  death. 
Mottbcctc  V.  WUks,  4  Abb.  Pr.  S15. 

A  delivery  of  a  deed  to  a  third  person  for 
the  nie  of  the  crantee  makei  it  effectual  from 
the  instant  of  such  delivery,  although  the  per- 
son is  not  the  agent  of,  bat  a  stranger  to,  the 
grantee,  provided  the  grantee  assents  to  It. 
Wesson  T.  Stepbuia,  S7  N.  C.  (2  Ired.  Bq.)  6B7. 

Where  a  deed  is  delivered  to  m.  third  person 
with  the  express  and  nngaallfled  dlrectltm  to 
keep  It  In  his  posseBslon  as  long  as  the  grantor 
lives,  and  to  deliver  it  to  the  grantee  after  the 
grantor's  death,  the  deed  operates  as  a  deed  in 
praaentt,  and  vests  the  title  in  the  grantee  as 
of  the  date  of  the  delivery  to  the  tblrd  person ; 
and  If  the  grantee  dies  before  the  grantor,  the 
title  vested  In  him  will  pass  to  bis  heirs. 
Fence  T.  Blackford,  11  Ohio  C.  C.  204. 

When  a  deed  Is  delivered  to  a  third  person  to 
be  delivered  to  the  grantees  after  the  grantor's 
death,  ths  second  delivery  relates  back  to  the 
first,  and  an  award  <tf  damages  for  the  eondem- 
natlon  of  a  part  of  the  land,  after  the  execution 
of  the  deeds,  bat  before  the  grantor's  death,  be- 
longs to  the  grantees,  rather  than  to  the  per- 
sonal relatives'  of  the  grantor.  GelBlnger's  Es- 
tate^ 11  Pa.  Co.  CL  168. 

In  Morrow  T.  Alexander,  24  N.  C.  (2  Ired. 
L.)  888,  a  deed  of  gift  of  a  stave  was  executed 
by  a  father  In  South  Carolina  to  his  daughter 
in  North  Carolina,  and  delivered  to  a  third  per^ 
eon  with  directions  to  deliver  It  to  the  donee. 
The  latter  delivered  It  to  the  donee  at  her  res- 
idence In  North  Carolina.  It  was  held  that  the 
Instrument  was  executed  and  delivered  In 
South  Carolina  so  as  to  become  a  complete  deed 
there,  and  was  accordingly  governed  by  the 
laws  of  that  state.  The  donee  In  tbiB  case  was 
an  adult.  It  does  not  appear  whether  or  not 
she  knew  of  the  deed  before  Its  delivery  to  her 
In  North  Csrolina. 

Where  the  grantor,  with  tbe  Intention  of 
parting  with  all  control  and  dominion  over  tbe 
deed,  places  It  In  the  hands  of  a  third  person  to 
be  recorded  after  his  death,  it  is  a  good  deliv- 
ery, and  the  deed  takes  effect  as  of  the  time  of 
tbe  delivery  to  the  third  person.  Payne  t. 
Hallgartb.  88  Or.  430,  B4  Pac  162. 

la  Kemp  v.  Walker,  16  Ohio,  118,  It  waB  held 
that  where  a  deed  was  executed  and  placed  on 
record  by  tbe  grantor,  and  was  subsequently 
delivered  to  the  grantee  by  tbe  recorder  at  the 
direction  of  tbe  grantor,  there  was  an  actual 
delivery  of  tbe  deed  so  that  It  would  take  effect 
at  least  from  the  time  of  such  actual  delivery, 
whether  It  would  take  effect  from  delivery  to 
the  recorder  or  not. 

Where  a  grants  ddlvers  ■  writing  as  his 
deed  to  a  third  person  to  be  delivered  to  tbe 
grantee  at  his  death,  or  on  some  other  future 
event.  It  Is  tbe  grantor's  deed  presently,  and 
the  depositary  becomes  a  tmstee  of  tbe  grantee. 
Ball  V.  Foreman,  87  Ohio  St.  182. 

A  delivery  of  a  bond  to  a  stranger  for  the 
use  of  the  obligee,  who  afterwards  manifests 
his  acceptance  of  It  by  maintaining  au  action 
thereon,  takes  effect  from  the  time  of  the  deliv- 
ery to  the  stranger.  Goodrum  r.  Carroll,  2 
Hnmpb.  490  87  Am.  Dee.  594. 

Delivery  of  a  deed  to  a  third  person  to  be  de* 
Ilvered  to  the  grantee  after  the  grantor's  death 
Is  a  snfUclent  delivery, — at  least  for  the  purpose 
of  making  the  deed  optntlT«  open  the  gnDtor'g 
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death,  if  not  before.   Btnd«baker  Broa  VCg. 

Co.  V.  Bnnt  (Tex.  Civ.  App.)  88  S.  W.  1134. 

An  obvious  distinction  exists  between  tlie 
case  of  delivering  a  deed  to  a  third  person 
without  restrictltms  and  simply  for  the  uae  of 
the  grnntee^  and  a  ddlvery  to  such  third  person 
upon  some  condition  or  with  restrictions.  In 
the  former  case,  the  depositary  will  l>e  deemed 
a  trustee  or  agent  for  the  grantee  alone ;  and 
as  the  assent  of  tbe  grantee  will  be  presumed 
until  he  dissents,  tbe  deed  takes  full  effect  be- 
tween the  parties  Immediately.  Bat  In  tbe  lat- 
ter case,  the  operation  of  the  deed  is  usoally 
suq>ended  nutll  the  condition  Is  perfonned,  or 
the  restriction  removed.  Ladd  v.  Ladd,  14 
Vt.  185.  In  this  case  tbe  deed  was  dellvmd 
to  a  third  person  to  be  driivf  red  to  tbe  grantee 
after  the  grantor's  death.  The  eoart  tuM  tbat 
the  case  fell  within  the  latter  eatery,  and 
that.  In  tbe  absence  of  any  express  declaration 
indicating  an  intention  on  the  part  of  the 
grantor  that  the  Instrument  should  take  im- 
mediate effect  as  a  deed,  or  at  least  Importii^ 
a  waiver  of  all  right  or  design  to  control  Its 
operation,  it  would  not  take  affect  until  tbe 
grantor's  death.  It  was  then  held  that.  *m 
against  the  heirs,  the  fiction  of  a  relation  back 
to  the  first  delivery  would  be  indulged,  but  not 
as  against  the  wife's  claim  of  dower. 

When  a  deed  Is  delivered  to  a  third  person  to 
be  delivered  to  the  grantee  <apott  the  happening 
of  an  event  wlilch  is  sure  to  occur,  e.  g.,  tlw 
grantor's  death,  without  any  reservation  by  the 
grantor  of  the  right  to  control  It,  tbe  assent  of 
the  grantee  Iwving  bera  given,  tbe  grantor'a  an- 
thorlty  over  tbe  deed  and  ail  bis  right  to  possess 
or  control  It,  are  forever  gone  tbe  moment  the 
first  delivery  Is  made,  or  when  the  deed  la 
placed  In  the  hands  of  the  third  person.  As 
to  tbe  grantor,  the  delivery  is  abBolute  and 
flnnl,  and  so  is  his  conveyance  of  tbe  land,  ths 
title  to  which  passes  at  once  to  the  grantee 
qualified  only  by  tbe  right  of  tbe  grantor  to  nse 
and  occupy,  or  take  and  receive  the  rents  and 
profits  during  bis  life,  or  until  the  event  shall 
have  happened  upon  which  the  second  delivery 
is  to  be  made.  The  grantor  In  auch  a  case 
converts  his  estate  into  a  life  tenancy,  and 
makes  himself  the  tenant  of  tbe  srantee. 
These  conelurions  result  unavoidably  from  tbe 
certainty  of  the  event  upon  which  the  second 
delivery  Is  made  to  depend,  and  from  tbe  Im- 
posslbiUty,  under  the  clrcamstancea^  that  the 
grantor  will  ever  be  able  to  recall  or  repasaess 
himself  of  tbe  deed.  He  delivers  the  writing, 
therefore,  aa  hlB  deed,  always  so  to  ranaln  and 
never  to  return  to  him,  and  it  becomes  presently 
operative,  and  the  title  vests  immediately  in  the 
grantee.  Prutsman  T.  Baker,  SO  Wis.  644,  11 
Am.  Rep.  692.  It  will  be  observed  that  the 
statement  that  tbe  grantor's  authority  over 
tbe  deed  is  gone  the  moment  delivery  is  made  to 
the  third  person,  is  made  on  tbe  assamption 
that  the  grantee  has  assented  (meaning  on- 
doubted  ly  actual  assent).  The  opinion  unfor- 
tunately does  not  discuss  the  question  <m  the 
assumption  that  tlie  grantee  remains  In  ignor- 
ance of  the  deed  until  after  the  grantor'a  deatk. 

Where  a  deed  Is  duly  executed  and  delivered 
by  the  grantor  to  a  depositary  in  the  presence 
of  the  grantee  and  without  any  reservation  of 
control,  with  the  intention  and  nnderstandlng 
ttiat  such  depositary  la  to  retain  tbe  cnstody 
thereof  until  the  grantor'a  death,  and  tb«i  de- 
liver the  same  to  tbe  grantee.  It  Is  such  grant. 
or*s  deed  In  presenti  from  tbe  time  of  such  de- 
posit, and  such  depositary  thereto  beeomes  tlie 
trustee  of  tbe  grantee.  Albright  t.  Albright, 
70  Wis.  688,  36  N.  W.  254. 

In  Alford  t.  Lea.  2  Leon.  Ill,  Cro.  BIIs.  pt. 
1,  p.  64,  It  waa  held  that  the  c<mdltion  vt.  aa 
amtrd  n^nlrlng  %  vdease  to  be  dellTared  before 


Digilized  by  VjOOg 


1900. 


MUKBO  T.  Bowxuk 


908 


tbfl  least  of  St.  Peter  was  sufflclentl;  compiled 
with  b7  a  delivery  to  a  tbird  perMn  to  the  use 
of  tbe  releaaea  without  the  latter"!  asaeot  or 
knowledge,  on  the  eve  et  the  (east  day,  notwlth- 
etandlog  that  the  releasee,  when  he  heard  ol  It, 
■diBagreed  to  It. 

If  A  makes  an  obllgatloo  to  B,  and  dellvera 
It  to  C  to  the  use  of  B,  thla  la  a  deed  oC  A  prea- 
cntly :  but  If  C  offem  It  to  B,  B  may  refuae  It 
in  pais,  and  thereby  the  obligation  will  lose  Ita 
force  (but  perhaps  la  such  caae,  A  in  an  action 
brought  on  this  obligation,  cannot  plead  non  eat 
factum  because  It  was  once  bis  deed>.  Butler 
A  Baker's  Caae,  3  Coke,  26b. 

In  Taw  T.  Bury,  And.  4,  2  Dyer,  167&^  It 
was  held  that  where  A  delivers  a  bond  to  B  to 
•deliver  as  his  deed  to  C,  and  C  refuaea  to  re- 
ceive It,  bat  B  leaves  It,  a  plea  of  non  eat  factum 
In  an  action  on  the  band  Is  bad.  The  decision 
is  upon  the  ground  that  by  the  first  deiivery  tbe 
tend  waa  good,  and  was  In  law  the  bond  of  A 
before  any  delivery  over  to  C,  and  that  the  re- 
insal  of  C  could  not  undo  It  as  the  bond  of  A 
from  the  beginning. 

If  a  bond  is  delivered  to  another  for  the  use 
«f  the  obligee,  and  it  is  tendered  to  blm  and 
he  refasea  it,  the  delivery  has  lost  Ita  force,  and 
the  obligee  can  never  after  agree  to  It,  and, 
therefore,  the  obligor  may  say  It  Is  not  hla  deed. 
"Wbelpdale's  Case,  5  Coke,  119  b. 

e.  Might  of  the  ffnmtor  to  revolts. 

See  also  Hale  t.  Joslln,  134  Mass.  310,  supra, 
II.  b,  2,  b,  (2). 

It  having  he&i  shown  la  I.  b,  2,  o,  and  b, 
that  the  parting  by  the  grantor  witb  all  domin- 
ion and  control  over  the  deed  Is  a  requisite  of 
this  mode  of  delivery,  it  follows  that  It  the  con- 
dition* are  such  aa  to  nphold  a  delivery,  in  tbe 
■absence  of  any  attempt  by  the  grantor  to  re- 
voke the  Instrument,  no  such  attempt  can  op- 
erate to  defeat  a  delivery ;  and  It  has  been  so 
-held. 

Arrlngton  v.  Arrlngton,  122  Ala.  BIO,  26  So. 
152,  did  not  expressly  Involve  the  question  of 
the  grantor's  rl^t  to  recall ;  but  the  court  said 
that  It  would  be  beyond  the  grantor's  power  to 

recall. 

Where  one  executes  a  deed,  and  delivers  It  to 
third  person  with  Instructions  not  to  record  It, 
"but  to  deliver  It  to  the  grantees  upon  his  (tbe 
grantor's)  death,  delivery  to  the  grantees  Is  ef- 
fected ;  and  the  grantor  cannot  recall  the  deed, 
nor  alter  Its  provisions  during  his  lifetime. 
Bury  V.  Xoung,  98  Cal.  446,  33  Pac  838. 

In  Issltt  V.  Dewey,  47  Neb.  196,  66  N.  W.  288, 
a  mother,  after  executing  a  deed  to  her  s<hi, 
voluntarily  placing  the  same  upon  record 
for  the  purpose  and  with  tbe  Intent  of  passing 
title  to  tbe  grantee,  brought  an  action  to  hfive 
the  same  canceled  and  set  asld^  bat  snch  re- 
lief was  denied  upon  tbe  ground  that  the  title 
liad  pasaed  to  the  grantee. 

Where  a  mother  exeented  a  deed  of  property 
to  her  minor  daughter,  and  delivered  tbe  same 
to  a  third  person  for  the  ose  and  benefit  of  tbe 
grantee,  without  any  reservation  of  control, 
with  tnatnictlons  to  keep  It  until  after  the 
jErantor*!  death,  and  then  to  place  It  npon  rec- 
ord, the  delivery  to  the  third  person  was  suffi- 
cient to  pass  the  title  to  the  property  to  the 
grantee  as  of  the  date  of  such  delivery ;  and 
the  fact  that  after  such  delivery  the  custodian 
took  the  deed  to  the  grantor  and  put  It  In  a  box 
where  she  kept  her  papers,  but  not  with  tbe  in- 
tention of  surrendering  the  deed,  did  not  defeat 
•the  delivery.  The  title  having  once  passed.  It 
coold  not  be  devested  la  tlut  way.  Brown  v. 
Weaterfield,  47  Neb.  399,  60  N.  W.  439. 

Where  a  purchaser  of  land,  having  procured 
the  ezecntlon  of  a  deed  to  bla  son,  has  the  deed 
^vered  to  hlmaeU;  and  retains  it,  the  title 
.54L.  R.  A. 


passes  Immediately  from  the  grantor  to  the 
grantee,  notwithstanding  that  the  IiUter  is  Ig- 
norant of  its  exiatence ;  and  the  purchaser  can- 
not, after  the  death  of  tbe  son  without  ever 
having  known  of  the  deed,  affect  the  title  by  de- 
stroying the  deed  and  procuring  the  execution 
of  a  new  one  by  the  vendor  to  a  third  person. 
Everett  t.  Bverett,  48  N.  X.  218. 

If  a  grantor  delivers  deeds  to  tbird  persons 
with  instructions  to  deliver  tbe  same  to  tbe 
grantees  after  hfs  (the  grantor's)  death,  or 
sooner  If  the  latter  should  so  direct,  with  the 
Intention  that  the  deed  shall  take  effect  and  op- 
erate as  his  deed  presently  and  Irrevocably,  be 
cannot  revoke  or  reclaim  the  deed  without  the 
consent  of  the  grantee.  Brown  v.  Auaten,  86 
Barb.  841. 

In  Ellington  v.  Carrie,  40  N.  C.  (6  Ired.  Eq.) 
21,  It  was  held  that  a  delivery  of  a  deed  of  gift 
of  slaves  from  a  father  to  bla  Infant  children 
was  shown  by  a  bill  by  the  donor's  heirs  seek- 
ing to  recover  the  slaves  from  tbe  donees,  al- 
leging that  tbe  father  executed  tbe  deeds  by 
signing  and  sealing  them,  and  bad  them  attested 
and  caused  them  to  be  registered,  notwith- 
standing that  It  alao  alleges  that  the  deeds 
were  not  Intended  to  operate  between  the  par- 
tlea,  but  only  to  binder  creditors,  and  that 
neither  of  the  deeds  has  been  found  among  the 
papers  of  the  donor,  or  elsewhere,  since  bis 
death.  The  court  says  tba.t  the  subsequent 
loss  or  destmctiOD  of  the  deeds  did  not  affect 
their  (^ration  so  as  to  vest  the  slaves  again 
In  the  father,  and  that  a  deed  to  hinder  cred- 
itors will  only  be  declared  Invalid  at  the  In- 
stance of  creditors,  and  Is  good  as  against  tbe 
grantor  and  those  claiming  under  him. 

Tbe  principle  Is  that  when  the  maker  of  a 
deed  delivers  It  to  some  third  party  for  the 
grantee,  parting  with  the  possession  of  It,  with- 
out any  condition  or  any  direction  to  hold  It 
for  him,  and  without  in  any  way  reserving  the 
right  to  repossess  it,  the  delivery  is  complete 
and  the  title  passes  nt  once,  although  the 
grantee  may  be  Ignorant  of  tho  facts,  and  no 
subsequent  act  of  the  grantor,  or  anyone  else, 
can  defeat  the  effect  of  such  delivery.  Bob- 
bins V.  Bascoe,  129  N.  C.  79,  38  L.  B.  A.  238. 
26  S.  B.  80T. 

Where  one  execute*  a  deed  of  gift  to  his 
daughter,  and  delivers  It  to  a  third  person  to 
be  delivered  to  the  grantee  thirty  days  after  bis 
deatli,  and  receives  from  tbe  depositary  a  re- 
ceipt to  that  eltact;  which  receipt  la  delivered 
to  the  grantee^  who  accepU  It,  the  depoaltary 
becomes  the  trustee  of  the  grantee,  and  the  ea- 
tate  passes  at  once  to  her,  and  the  subsequent 
destruction  of  the  deed  by  the  grantor,  with- 
out ber  knowledge  and  consent,  ii  wrongfoi, 
and  does  not  have  the  effect  of  reinvesting  the 
title  In  blm,  or  of  defeating  the  title  In  her. 
Chambers  v.  Stewart,  2  Ohio  N.  P.  287. 

ID  Heeks  V.  Stlliwell,  54  Ohio  St.  B41,  44  N. 
B.  367,  a  fauaband  joined  with  his  wife  In  the 
execution,  to  an  Intent  child,  of  tbe  deed  of 
a  homestead,  the  title  to  which  was  In  tbe 
wife.  The  wife  subsequently,  during  her  last 
Illness,  handed  the  deed  to  her  attorney,  with 
directions  to  place  it  on  record  tor  the  grantee. 
A  few  days  afterward,  and  while  the  deed  was 
stilt  in  the  bands  of  the  attorney,  she  Inserted 
therein  a  reservation  of  a  homestead  right  In 
favor  of  her  husband.  The  court  held  that 
even  on  the  assumption  that  the  delivery  to 
tbe  attorn^  was  for  the  boieflt  of  the  Infant, 
and  that  the  wife  bad  no  i>ower  to  recall  or 
revoke  the  deed,  yet  the  donee.  In  face  of  tbe 
reservation  appearing  In  the  deed,  could  not 
prevail  without  a  reformation  of  tbe  Instru- 
ment, and  that  a  court  of  equity  would  not, 
under  the  circumstances,  reform  the  deed  so 
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as  to  m&ke  It  operate  eontiair  to  the  Intention 

of  tha  doDor. 


/.  Riffhtt  of  third  jMr-fOM 

See  also  Brown  t.  Aniteu,  86  Bub.  841. 
Mprs,  II.  b,  2,  b.  (1). 

It  would  seem  that  tbe  right  ot  third  peraons 
(except  persona  whose  rights  are  not  enperlor 
to  those  of  the  grantor,  e,  ff.,  non-llen  creditors, 
personal  representatlvea,  heirs  or  derlsees  ot 
the  srantor)  Interroilng  between  the  time  tbe 
deed  was  dellTered  to  the  third  person,  or  was 
recorded,  and  tbe  time  It  actuallj  came  to  tbe 
knowledge  of  tbe  grantee  and  was  accepted  bj 
him,  should  depend  upon  which  of  tbe  two 
theories,  relation  back  or  presomed  acceptance, 
the  coart  adopts.   If  the  theMjr  of  presomed 
acceptance  Is  adopted  In  Its  fall  force,  as  de- 
clared In  Thompson  t.  Leach,  2  Voit.  198.  lupra, 
II.  c,  2,  0.  (1),  It  would  eeem,  since  that  theory 
places  tbe  title  immediately  in  the  grantee,  the 
logical  conseqaence  would  be  that  the  deed 
would  be  superior  to  all  such  intervening  rights. 
'Wblle,  on  tbe  other  hand,  if  the  theory  of  re- 
latlMi  back  is  adopted,  such  intervening  rights 
ihonid  prerall,  because,  relation  back  being  a 
mere  fiction,  it  will  not  be  Indulged  for  tbe  pur- 
pose ot  defeating  the  rights  ot  third  persone 
which  have  vested  beton  the  event  (actual  ac- 
ceptance) npon  which  tt  U  based.   On  the 
other  hand,  according  to  the  theory  of  presumed 
acceptance,  the  title  vests  !n  the  grantee  before 
the  rights  ot  the  third  person  have  attached, 
and  it  Is,  therefore^  not  a  matter  of  dlaturblng 
vested  rl^ts.   PraeUeally,  however,  the  ma- 
jority of  the  cases,  without  reference  to  which 
of  these  two  theories  is  adopted,  bold  that  the 
deed  Is  subordinate  to  such  Intervening  rights 
of  third  persons  as  are  superior  to  those  of  the 
grantor  himself.   In  some  cases  the  courts 
seem  to  confuse  the  two  theories^  apparently 
treating  them  as  but  dlfferwt  statements  of 
the  same  thing.    Thus,  the  conrt  In  Bell  v. 
Farmers'  Bank,  11  Bush,  84,  21  Am.  Bep.  205. 
says :    "A  deed  delivered  to  the  registering  of- 
ficer, or  to  an  unauthorised  third  person,  and 
subseqoently  accepted  by  the  grantee,  will  take 
effect  as  between  the  grantor  and  the  grantee 
from  the  time  of  tbe  flrat  delivery ;  and  In  such 
cases  volunteers  claiming  under  and  through 
tbe  grantor,  and  ordinary  creditors  who  have 
acqnlred  no  Hen  np<»t  nor  Intwest  In  the  estate 
conv^ed,  are  ottltled  to  no  greater  considera- 
tion than  the  grantor.   Te^  until  the  grantee 
Is  Informed  of  the  execution  of  the  deed,  and 
does  some  act  equivalent  to  an  acceptance  of 
it,  it  Is  manifest  he  may  refuse  to  accept  It, 
notwlthatandlng  the  fact  that  by  a  fiction  of 
law  the  presumption  ot  an  actual  acceptance  had 
all  tbe  while  existed  for  his  iKUcQt  as  against 
the  grantor,  his  heirs,  devleees,  and  ordinary 
credltora.   Bnt  this  fiction  will  not  be  allowed 
to  prevail  to  the  prejudice  of  persons  who  have 
acquired  title  to^  and  Interest  In,  or  a  lien  upon, 
the  property  before  the  date  of  tbe  actual  ac- 
ceptance.  As  In  the  case  of  an  escrow,  when- 
ever It  becomes  necessary  for  the  purposes  of 
justice  that  the  true  time  of  acceptance  of  a 
deed  so  delivered  shall  be  ascertained,  the  legal 
fiction  will  be  disregarded,  and  the  Intervening 
claimant,  or  Hen  holder,  allowed  to  tbow  the 
actual  facts  of  the  transaction." 

There  are  authorities  which  hold  that  there 
la  an  absolute  presumption  of  acceptance  by 
the  grantee  of  a  deed  delivered  to  a  tbird  person 
to  be  delivered  to  bim,  placing  tbe  title  In  him 
for  all  purposes,  though  he  was  an  adult  and 
had  no  knowledge  of  the  deed  at  the  time ;  and 
that  If  ho  rejecta  the  deed  after  coming  to  a 
knowledge  of  It.  the  title  Is  then,  ipso  faoto, 
revested  In  the  grantor.  Placing  the  title  In 
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tbe  grantee  as  of  the  time  tbe  grantor  parted 
with  the  deed,  onder  the  clreomstaneea  men- 
tioned, the  grantee  being  Ignorant  at  the  trans- 
action. Is  <Hie  of  the  reealts  of  tbe  doctrine  of 
relation,  and  Is  founded  on  a  fiction  of  the  law. 
But  It  la  well  setUed  that  tbe  doctrine  of  rela- 
tion should  not  cut  out  intervening  rights.  8» 
that  the  true  role  ought  to  he  that  this  presnmp- 
tlon  of  d<divery  and  acceptance  of  a  deed  bcoe- 
ficlal  to  the  grantee  ought  not  to,  and  will  not, 
obtain,  where  the  right  of  a  third  party  has  In- 
tervened between  the  time  when  the  grantor 
acted  and  the  time  of  the  actnal  acceptance  by 
the  grantee.  Biscber  Leaf  Co.  v.  Whipple  61 
Mo.  An^.  185. 

A  few  cases,  however,  accept  the  logical  con- 
sequences  of  the  theory  of  presumed  acceptance, 
and  bold  that  tbe  deed  is  superior  to  intervening 
rights  oi  third  persons ;  thus : 

Delivery  of  a  deed  to  a  third  party  tot  tbe 
use  of  the  grantee.  If  tbe  grantor  parts  with  all 
control  over  It,  makes  It  eflectoal  from  tbe  In- 
stant ot  sach  delivery,  although  the  person  to 
whom  It  was  so  delivered  was  not  tbe  agent 
of  the  grantee,  and  the  latter  did  not  know  of 
the  deed  until  after  the  grantor's  death.  Doe 
em  dem.  Garnons  v.  Knlgbt,  5  Bam.  ft  C.  6T1. 
8  Dowl.  A  K.  848.  This  was  ejectment  by  a 
mortgagee  In  a  mortgage  delivered  to  a  thirtf 
person  for  his  benellt,  but  which  did  not  come 
to  his  knowledge  until  after  the  mortgagor's 
death.  The  defendant  claimed  under  a  mort- 
gage given  by  the  same  mortgagor  after  tbe 
delivery  of  tbe  first  mortgage  to  the  third  per- 
son, bat  before  the  mortgagee  In  that  mortgage 
had  learned  of  it.  It  was  held  that  the  first 
mortgage  was  good  as  against  the  second  mort- 
gagee unless  the  latter  coold  show  that  It  was 
void  as  sgslnst  creditors,  or  purcbaaera  onder 
the  etatnte  of  Bllsabeth.  Tbe  court  said  the 
law  would  presume,  If  nothing  appeara  to  the 
contrary,  that  a  man  will  accept  what  is  for 
his  benefit,  and  that  In  this  case  there  was 
the  strongest  gronnd  for  presuming  tbe  mort- 
gagee's consent  because  of  his  declaration  t» 
the  mortgagor  that  be  expected  the  latter  would 
secure  him  and  tba  latter'a  answw  bnportlnc 
that  he  would. 

The  recording  by  a  gnardlan  of  a  mortgage 
executed  by  hlu  to  his  ward  to  secure  his  In- 
debtedness to  tbe  lattw.  and  a  subseqnent  de- 
livery of  tbe  same  to  the  ward's  mother  for  blm, 
constitute  a  sufilclent  delivery  to  uphold  tke 
mortgage  as  against  a  mortage  aubseqaently 
executed  by  him  to  a  third  person.  Jennlnga 
V.  Jennlnga,  1G4  Cal.  150.  87  Pac  704. 

A  mortgage  deed  exeented  by  the  gnntM* 
and  lodged  with  tbe  tovn  clerk  for  record,  wltli- 
out  the  knowledge  of  the  grantee.  Is  good  nntU 
dissented  to  by  the  latter,  and  la  superior  to 
tbe  lien  of  an  attachment  taken  oot  against 
the  grantor  after  delivery  of  the  deed  for  rec- 
ord and  before  the  grantee  knew  of  IL  Hal- 
luck  V.  Bush.  2  Root.  24,  1  Am.  Dec.  60. 

A  delivery  of  a  mortgage  to  a  third  persoa 
with  Instructions  to  record  it  for  the  mort- 
gagee is  a  good  delivery  to  the  mortgagee  as  ot 
the  time  of  the  original  delivery  to  such  thlrS 
person  so  as  to  cut  off  an  attachment  Inter- 
vening between  such  delivery  and  the  actual 
acceptance  by  the  mortgagee.  Merrills  v.  Swift. 
18  Conn.  257.  46  Am.  Dee.  815.  The  conrt 
ad<^tB  the  view  that  the  grantee's  assent  will 
be  preeumed  where  tbe  deed  Is  beneficial,  al- 
though hie  dissent  may  be  disproved  and  tbe 
deed  thereby  rendered  Ineffectnal.  Tbe  conrt 
says  if  the  deed  had  been  delivered  as  an  escrow, 
a  different  question  wosld  have  been  presented. 

Neither  the  presence  of  the  grantee  nor  hia 
previous  authority  to  the  tbird  person  to  re- 
ceive tbe  deed  on  his  behalf,  nor  ev«  bis  sub- 
sequent assent  to  It,  la  necessaiy  to  naake  a  de- 
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ItTery  of  a  deed  to  a  third  penoa  for  tbe  bene- 
fit  of  tbe  smntee  valid ;  but  wbere  tbe  deed  la 
beneActal  to  him,  bis  assent  will  be  presumed 
unlesB  It  appears  that  he  dissented.  Tlbbals  t. 
Jacobs,  81  Conn.  428.  Id  tbls  case  the  delivery 
was  upheld  as  against  an  execution  under  a 
Jodgmcnt  against  the  grantor.  It  does  not  ap- 
pear when,  with  reference  to  tbe  dellverr  to 
the  third  person  and  tbe  subsequent  acceptance 
by  the  grantees,  the  execution  was  levied ;  but 
the  opinion  seems  to  be  broad  enough  to  up- 
bold  th«  dellTery  ai  agalnit  an  oxecutltHi  levied 
In  the  interval  between  the  delivery  to  the  third 
person  and  the  time  the  grantees  learned  of  and 
accepted  it. 

A  delivery  of  a  deed  to  a.  third  person  for 
the  use  of  tbe  grantee,  if  the  grantor  parts  with 
all  control  over  It,  makes  it  effective  from  the 
Instant  of  such  delivery.  Its  acceptance  by 
the  grantee,  If  beneflclal  to  him,  will  be  pre- 
sumed If  nothing  appears  to  the  contrary,  even 
before  be  knows  of  ft.  Jones  v.  Bwayse,  42  N. 
J.  L.  279.  The  doctrine  was  bere  applied  to 
a  case  wbere  a  chattel  mortgage  to  secure  an 
existing  debt  was  executed  without  the  nort- 
gagee'B  knowledge,  and  left  with  a  third  person 
to  be  filed  In  the  clerk's  ofSce,  and  filed  accord- 
ingly. Before  the  mortgagee  learned  of  the 
mortgage,  a  new  mortgage  was  executed  to  a 
third  person.  It  was  held  that  tbe  first  mort- 
gi^  was  Superior  to  the  second. 

Wbere  the  grantor.  In  performance  of  a  con- 
tract to  convey  property,  delivera  the  deed  to 
a  third  person,  with  Instructions  to  deliver  it 
to  tbe  grantee,  tbe  title  passes  as  between  the 
parties  at  the  time  of  tbe  delivery  to  the  tbird 
person,  and  a  mechanic's  lien  for  work  under 
a  contract  with  tbe  grantor.  Sled  in  the  inter- 
val between  the  first  and  second  dellvei?,  wUl 
not  attach  to  the  property  since  sncb  a  Hen  at- 
taches only  to  the  legal  right  of  the  owner. 
Ernst  V.  Reed,  49  Barb.  307. 

If  tbe  delivery  of  a  deed  to  a  third  perstta 
for  the  grantee  Is  absolute,  tbe  grantor  not 
reserving  any  future  control  over  tt,  the  estate 
passes  Immediately  to  the  grantee,  notwltbatand- 
Ing  that  she  is  ignorant  of  Its  existence,  her 
assent  to  acc^t  the  conveyance  being  presumed 
from  tbe  fact  that  tbe  conveyance  is  beneficial 
to  her;  and  the  ilen  of  a  Judgment  recovered 
in  tbe  Interval  between  the  delivery  to  a  third 
person  and  the  time  when  tbe  grantee  became 
aware  of  the  deed  will  not  attach  to  tbe  prop- 
erty. National  Bank  v.  Bonnell,  40  App.  Dlv. 
802,  61  N.  S.  Supp.  621. 

Tbe  general  rule  Is  that  wbere  an  Instrument 
is  executed  in  favor  of  a  pnrty  for  bis  interest, 
ha  will  be  presumed  to  assent  thereto  until  he 
manifests  bis  dissent,  after  being  duly  notified. 
Enawortb  r.  King,  00  Uo.  477.  In  this  case  a 
mortg^  on  leal  estats  to  seeore  an  existing 
debt  was  executed  and  placed  on  record  by  tbe 
mortgagor  without  the  knowledge  of  the  mort- 
gagee. The  latter  assented  to  It  after  learning 
of  It,  but  In  the  mean  time  tbe  property  bad 
been  attached  for  a  debt  of  tbe  mortgagor.  It 
appears  to  be  held  that  the  mortgage  was  su- 
perior to  the  attachment.  This  case,  however, 
was  overruled  by  Kub  v.  Garvltl,  120  Mo.  t>6S, 
28  6.-  W.  847.  infrs. 

Some  of  the  cases,  like  Welch  v.  Sackett,  12 
Wis.  243,  Mupra.  II.  c,  2,  o,  (1),  while  holding 
that  the  Intervening  rights  will  prevail  over 
the  theory  of  presumed  acceptance  would  lead 
to  a  differeut  result,  and  therefore  combat  and 
repudiate  that  doctrine. 

In  the  ftrilowlng  eases,  the  Ilea  of  an  attach- 
ment or  Judgment  for  a  debt  of  tbe  grantor,  or 
mortgHgor,  levied  after  a  deed  or  mortgage 
of  real  property  bad  been  delivered  to  a  third 
person  or  recorded,  but  before  the  grantee  or 
mortgagee  bad  leaned  of  or  accepted  1^  ms 
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held  superior  to  the  rights  of  the  latter.  Par- 
melee  V.  SImpBOD,  6  Wall.  81,  18  L.  ed.  M2; 
Ulbberd  v.  Bmltb,  67  Cal.  647,  SS  Am.  Bep. 
720,  4  I'ac.  473,  8  Pac.  46;  Knox  v.  Clark 
(Colo.  App.)  62  Pac.  334 ;  Loubat  v.  Klpp,  9 
Fla.  60;  Goodsell  v.  Stlnson,  7  Blackf.  439; 
Woodbni7  V.  Fisher,  20  Ind.  887;  Ueere  v. 
Nelson,  73  Iowa.  186,  84  N.  W.  809  (attach- 
ment levied  after  deed  recorded  and  mailed  to 
grantee,  but  before  be  received  same)  ;  Com.  v, 
Jackson,  10  Bush,  424 ;  Bell  T.  Farmers'  Ban^ 
11  Buah,  84,  21  Am.  Bep.  206 ;  Derry  Bank  T. 
Webster.  44  N.  H.  268 ;  Johnson  v.  Farley,  46 
N.  U.  609 ;  Buss  V.  Stratton,  11  Hisc.  666,  32 
N.  Y.  Bupp.  767 ;  McKwen  v.  Bamberger,  3  Lea, 
676 ;  Kempner  v.  Bosenthal,  81  Tex.  12,  16  B. 
W.  639 ;  iJenton  t.  Perry,  6  Vt.  SS2. 

Wbere,  In  pursuance  of  an  agreement  for  tbe 
sale  of  land  at  a  certain  sum  per  rod,  a  deed 
was  signed  but  not  acknowledged  or  delivered 
because  tbe  land  bad  not  been  measured,  and 
the  owner  afterward  acknowledged  tbe  deed  aiut 
sent  It  to  tbe  registry  without  tbe  knowledge  of 
the  grantee,  an  execution  against  the  grantor* 
levied  upon  the  land  after  the  registry,  but  be- 
fore actual  acceptance  by  tbe  grantee,  will  be- 
a  paramount  lien.  Samson  v.  Thornton.  3  Uet. 
2T3,  37  Am.  Dec  136.  The  court  distinguishes- 
Hedge  v.  Drew,  12  Pick.  141,  22  Am.  Dec.  416, 
upon  tbe  ground  that  In  that  case  tbe  grantee- 
expressed  her  assent,  and  thereby  made  th»- 
register  ber  agent  to  receive  the  deed,  whereas- 
in  tbe  case  at  bar  there  was  no  agent  to  accept 
tho  deed,  no  delivery  to  give  tbe  deed  effect  as 
a  conveyance,  and  no  ratification  until  long 
after  the  attachment  was  made. 

A  delivery  of  a  deed  or  mortgage  to  a  county 
clerk,  for  the  use  of  the  grantee  or  mortgagee, 
to  be  recorded,  and  tbe  sabsequent  assent  to  the 
same  by  the  grantee  or  mortgagee,  are  equiva- 
lent to  an  actual  delivery  to  the  latter,  and  will 
prevail  against  a  subsequent  deed  made  after 
such  assent,  but  not  against  me  made  btfore- 
such  assent.  Foster  v.  Beardsley  Scythe  Co. 
47  Barb.  613. 

In  Browii  v.  Austen.  35  Barb.  841,  a  father, 
while  solvent,  executed  deeds,  for  tbe  consid- 
eration of  love  and  aSeetlon.  to  hla  daughters^ 
and  delivered  them  to  a  third  person  to  be  de- 
livered to  tbe  grantees  after  tbe  death  of  the 
grantor  and  his  wife,  or  at  such  earlier  periods 
as  should  be  by  either  of  tbem  designated. 
After  tbe  grantor  had  become  Insolvent  and 
Judgments  bad  been  recovered  against  bim,  be 
procured  the  depositary  to  deliver  the  deeds  tO' 
the  grantees.  Tbe  action  was  by  the  Judgment 
creditors  to  have  their  Judgments  declared  a. 
lien  on  the  premises.  The  court  took  tbe  posi- 
tion that  the  determining  question  was  whether 
the  grantor,  at  the  time  of  the  delivery  of  the- 
deeds  to  the  depositary.  Intended  that  they 
should  take  effect  and  operate  presently  and 
irrevocably,  or  whether  be  Intended  to  deliver 
the  deeds  in  escrow,  to  be  delivered  by  him  to 
tbe  granten  as  his  deeds  on  the  death  of  tbe 
grantor  and  hli  wife,  or  upon  tbrir  previous 
direction  to  deliver  the  deeds.  If  the  former 
was  bis  Intention,  It  was  held  that  the  deeds 
took  effect  immediately  upon  tbelr  delivery  to 
the  depositary,  and  it  tbe  latter  was  his  in- 
tention, tbe  deeds  could  not  take  effect  until' 
tbe  second  delivery ;  and  that  while.  In  the  ab- 
sence of  the  iotervenlug  rights  of  third  per- 
sons, the  fiction  of  relation  back  may  be  In- 
dulged, even  in  case  of  a  delivery  in  escrow, 
such  fiction  cannot  be  Indulged  to  tbe  prejudice- 
of  tbe  rights  of  Judgment  creditors. 

Of  the  foregoing  cases,  Parmelee  V.  Simpson. 
5  Wall.  61,  18  L.  ed.  642;  HIbberd  v.  Smith. 
67  Cal.  647,  66  Am.  Bep.  726,  4  Pac  478,  8 
Pac.  46;  Knox  v.  Clark  (Colo.  App.)  62  Pac 
384;  Ooodeell  T.  Btlnson,  7  Blukf.  atO;  Derry 
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Bonk  T.  W«bater,  44  N.  H.  206 ;  and  Kempner 
T.  RoBenthal.  81  Tex.  12,  16  S.  W.  6S9,— put 
tbe  dedalOD  upon  tli«  gronnd  that  the  fiction  of 
rfllatlon  back  will  aot  be  lodolced  so  aa  to  cut 
off  tbe  Teated  rigbta  ot  third  peraoaa.  Note 
of  tbe  caaea  expressly  repudiate  tbe  doctrine  of 
presumed  acceptance.  Com.  Jackson,  10 
BuBb,  424,  bowerer,  Quotea  with  approval  tbe 
atatement  in  Tuttle  t.  Turner,  28  Tez.  773, 
wpro,  II.  c,  2,  c,  (1),  tbat  "tbe  preanmptlon  a 

Srtr  will  accept  a  deed  beeaoaa  It  la  beneflclal 
blm  .  .  .  will  never  be  carried  so  far 
aa  to  CMialder  him  as  having  accepted  It ;"  and 
HcEwen  v.  Bamberger,  3  Lea,  676,  said  that 
tbe  presumptl(Hi  of  acceptance  was  overcome 
by  the  fact  that  tbe  grantee  was  not  aware  ot 
tbe  existence  of  the  deed  until  after  tbe  at- 
tachment. Johnson  V.  Farley,  45  N.  H.  503, 
puts  the  decision  upon  the  ground  that  the 
mortgage  not  being  clearly  beneflclal,  Ita  ac- 
ceptance could  not  be  presumed,  thus  apparently 
recognlilng  tbe  necessity  of  eliminating  the 
presumption  of  acceptance.  Tbe  decision  In 
Ijoubat  T.  Klpp,  9  Fla.  60,  Is  uimn  tbe  ground 
that  tbe  delivery  to  the  third  person  was  aub- 
Ject  to  the  orders  of  the  mortgagor. 

Tbe  delivery  o<  a  deed  of  trust  by  tbe  grantor 
to  tbe  county  recorder  for  record,  tor  tbe 
grantees  aa  their  deed,  Is  a  saOlelent  delivery 
where  the  grantees,  before  tbe  execution  of  tbe 
deed,  bad  agreed  to  accept;  and  such  deed, 
whether  »  deed  of  trust  absolute,  or  In  the  na- 
ture of  a  mortgage,  takea  effect  as  from  the 
time  of  such  delivery  to  the  recorder,  and  Is 
superior  to  a  Judgment  recovered  against  tbe 
grantor  In  the  Interval  between  tbe  time  tbe 
deed  was  delivered  to  the  recorded  and  the 
time  It  was  delivered  by  the  latter  to  the 
grantees  and  trusteea.  Hoffman  T.  ICackall,  S 
Ohio  St.  124,  64  Am.  Dec.  637. 

In  tbe  following  case,  the  Men  of  an  attach- 
ment or  aecntlon  accruing  In  tbe  interval  be- 
tween the  delivery  ot  a  chattel  mortgage  to  a 
third  person,  or  the  filing  ot  tbe  same  by  the 
mortgagor,  and  the  time  It  came  to  the  knowl- 
edge of  the  mortgagee  and  was  accepted  by  him, 
was  held  superior  to  tbe  mortgage. 

When  a  bona  Ode  mortgage  Is  executed  wlth- 
oat  tbe  knowledge  ot  the  mortgagee,  who,  how- 
ever, subsequently  ratlQes  It,  the  ratification 
generally  relates  back  to  the  execution  of  the 
mortgage;  but  if  between  tbe  execution  ot  the 
mortgage  and  the  ratification  thereof  other 
creditors  obtain  Judgments  against  the  mort- 
gagor, the  liens  of  such  Judgments  will  take 
precedence  of  the  mortgage  lien.  Evans  T. 
Coleman,  101  Oa.  1S2,  28  8.  B.  646. 

The  acceptance  by  tbe  mortgagee  of  a  chattel 
mortgage  recorded  without  bis  knowledge  will 
not  relate  back  so  as  to  affect  an  Intervening 
purchaser  at  a  sale  under  an  execution  agalnat 
the  mortgagor.  McFadden  v.  Boas,  14  Ind. 
App.  812.  41  N.  E.  607.  It  was  admitted  In 
thla  ease  tbat  a  delivery  may  be  made  to  the 
third  person  for  the  grantee  or  mortgagee  with- 
out the  knowledge  of  the  latter,  and,  when  ac- 
cepted by  the  mortgagee.  It  becomes  valid. 

Where  a  debtor  executes  a  chattel  mortgage, 
And  flies  It  for  record  without  tbe  mortgagee's 
fcnowle^,  and  tbe  latter,  upon  learning  of  it, 
snbsequently  accepts  It,  such  acceptance  relates 
back  to  the  filing  of  the  mortgage  as  between  tbe 
parties,  but  not  as  between  tbe  mortgagee  and 
third  perstms  whose  li^ts  have  Intervened. 
Field  T.  Fisher,  65  Ulch.  606,  83  N.  W.  888. 

Where  a  chattel  mortgagor,  without  the 
mortgagee's  knowledge,  files  the  mortgage  for 
record  In  tbe  recorder's  ofiUce.  Its  execution,  so 
far  as  he  If  eoneemed,  is  eompIet%  and  noth- 
lag  tbat  he  can  thereafter  do,  without  tbe  con- 
sent of  the  mortgage^  can  In  any  manner  affect 
Its  validity;  and  the  tact  that  Uw  mortgagor 
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was  not  a  resident  of  the  state,  and,  therefore 
the  mortgage  was  not  entitled  to  record,  and 
that  the  mortgage  was  subsequently  returned 
to  him,  does  not  affect  the  result.  Knta 
Garvin.  126  Ua.  568.  28  8.  W.  847.  The  requis- 
ite of  aeeepUnce  In  thla  case,  as  between  tbe 
mortgagor  and  mortgagee,  was  supplied  by  tbe 
presumption  of  acceptance.  The  court  held, 
hoijrever.  that,  aa  against  attaching  creditors, 
Bometfalng  more  than  a  delivery  to  a  tblrd  per- 
son for  tbe  benefit  of  tbe  mortgagee  and  the 
presumption  of  acceptance  by  him  because  ot 
Its  beneficial  provisions,  was  required,  and  that, 
in  order  to  cut  off  the  Hen  of  an  attachm^t 
after  the  delivery  of  the  mortgage  to  the  re- 
corder. It  must  be  shown  that  such  delivery 
had  been  assented  to  by  the  mortgagee,  and  that 
he  had  done  aomethlng  equivalent  to  aa  ac- 
ceptance of  It  before  tbe  attachment.  Tbe 
case  of  Enawortb  v.  King,  50  Uo.  477,  holding 
that  tbe  presumed  acceptance  ot  a  deed  by  the 
grantee,  because  It  U  beneficial  to  blm.  will  de- 
feat the  Hen  of  an  attaching  creditor,  wma  es* 
presaly  overruled. 

The  recording  of  a  chattel  mortgage  by  tbe 
mortgagor  without  the  knowledge  of  tbe  mort- 
gagee, thongb  snffldent,  when  aided  by  the  pre- 
Bumptbm  ot  ace^tanct  tnm  the  bmeAciid 
character  of  the  mortgage^  to  effect  m.  present 
delivery  as  between  the  mortgagor  and  tbe  mort- 
gagee, is  not  sufliclent  to  cut  off  tbe  Hen  of  aa 
attachment  accruing  between  tbe  time  the  mort- 
gage Is  recorded  and  tbe  time  tbe  mortgagee 
learns  ot  and  accepts  the  same ;  but  tbe  mor^ 
gagee's  acceptance  of  the  mortgage  as  ot  the 
time  he  learned  of  It  will  be  presumed.  In  the 
absence  of  anything  Indicating  a  contrarj  In- 
tention. Fischer  Leaf  Co.  v.  Whipple.  61  Mo. 
App.  185. 

A  Chattel  mortgage  delivered  by  the  mort- 
gagor unconditionally  to  an  unaatborlaed  third 
person,  by  whom,  under  tbe  directions  of  the 
mortgagor.  It  was  filed  for  record,  and  snbae' 
quently  accepted  by  the  mortgagee,  takes  effect, 
as  between  tbe  mortgagor  and  mortgagee,  from 
tbe  time  of  the  first  delivery,  bat  not  so  as  to 
persons  who  have  acquired  title  to.  and  interest 
in,  or  a  lieu  upon,  the  property,  before  tbe  actasi 
acceptance  by  the  mortgagee.  Bogera  t.  Heads 
Iron  Foundry.  51  Neb.  52,  87  L.  R.  A.  433,  70 
N.  W.  627.  The  opinion  In  this  case  qqote^ 
wltb  approval,  part  of  the  criticism  of  Dixon. 
Cb.  J.,  In  Welch  v.  Sackett,  12  Wis.  244,  of  the 
theory  of  presumed  acceptance. 

Tbe  delivery  by  tbe  mortgagor  to  the  re^ster 
of  a  chattel  mortgage  which  be  had  execated 
Id  performance  of  a  promise  to  give  bis  cred- 
itors some  security,  the  exact  character  of  which 
was  not  Indicated,  does  not  constitute  a  de- 
livery .to  tbe  mortgagee  aa  against  execution 
creditors  whose  Hen  accrued  before  tbe  mort- 
gage waa  in  fact  accepted,  but  tbe  mortgage  is 
good  aa  against  an  attachment  levied  after  tbe 
mortgagor  bad  learned  of  and  accepted  the 
security.  Keith  T.  Uaggart,  2  N.  D.  18,  48  N. 
W.  482. 

When  a  chattel  mortgage  is  executed  Id  tbe 
absence,  and  without  tbe  knowledge,  ot  the  mort- 
gagee, and  delivered  to  a  stranger  for  tbe  lat* 
ter's  ose,  tbe  title  to  tbe  mortgaged  premises 
does  not  vest  In  the  mortgagee  as  between  htm 
and  another  creditor  of  the  mortgagor,  who  ac- 
quired an  interest  In  it  by  attachment  between 
tbe  time  of  tbe  delivery  to  the  stranger  and  tbe 
time  when  the  mortgagee  received  actual  no- 
tice of,  and  accepted.  It,  until  the  latter  date. 
Welch  V.  Beckett,  12  Wis.  243,  tupra,  XL  4  2, 
c,  11), 

Tbe  lien  of  an  attachment  Is  anperlor  to  ■ 
chattel  mortgage  executed  before  tbe  lery  where 
tho  mortgagee  did  not  assent  to  or  ace^  suck 
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inortffage  nntll  after  tbe  levy.  Grlswold  r. 
Case.  13  Wasb.  023,  43  Fac.  876. 

In  the  following  case,  It  wUl  be  obaerred  that 
priority  was  awarded  to  tbe  attaehmeat  UeD 
although  the  mortgagve  knew  of  the  mortgage 
'before  the  lery : 

An  attaebment  lerled  o&  lire  stock  after  the 
iUIng  of  a  chattel  Diortgage  thereon,  and  after 
the  mortgagee  had  learned  of  the  mortgage  but 
l>efore  he  bad  accepted  It,  tabes  precedence  of 
the  mortgage,  notwlthstaadlng  that  the  mort- 
jage  WM  ezeeated  In  parsoanee  of  a  prevloua 
agreement  by  the  mortgagor  to  execute  a  mort- 
gage on  aome  of  hia  stock  without,  however, 
pointing  out  the  particular  stock.  Cobb 
Chase,  54  Iowa,  253,  S  N.  W.  800.  The  conrt 
■said  the  mere  knowledge  of  the  mortgage  could 
not-  be  regarded  as  an  acceptance  of  It;  that 
■acceptance  Involves  the  exercise  of  volition  upon 
the  part  of  the  acceptor,  and  that  mere  knowl- 
edge does  not  involve  the  exercise  of  volition, 

I&Wadsworth  v.  Barlow,  68  Iowa,  599,  27  N. 
W.  775,  an  attaebment  levied  upon  a  stock  of 
xoods  after  the  execution  and  filing  of  a  chattel 
mortgage  tbereon  from  the  debtor  to  his  wlt^ 
and  after  the  latter  had  learned  of  the  mort- 
gage, was  awarded  priority  over  the  mortgage. 
The  decision  was  upon  the  ground  that  tbere 
was  no  declaration  at  the  time  the  mortgage  was 
recorded,  that  It  waa  to  be  delivered  to  the 
mortgagee,  or  was  for  her  use,  and  that  such  a 
purpose  could  not  be  preanmed  from  the  mere 
delivery  of  the  mortgage  for  record.  The  court, 
while  stat'ng  that  tbe  decisions  were  not  uni- 
form npoD  the  point,  conceded,  for  the  sake  of 
tbe  argument,  that  where  a  mortgage  beneficial 
to  the  mortgagee  is  left  with  the  recorder  or 
other  person,  with  a  declaration  that  It  Is  to  be 
-delivered  to  tbe  mortgagee,  or  la  for  the  mort- 
gagee's use,  and  the  facta  come  to  tbe  mort- 
gagee's knowledge,  acceptance  from  that  time 
may  be  presumed. 

In  National  State  Bank  t.  Iforse^  73  Iowa. 
174,  84  N.  W.  808,  the  debtor,  without  tbe 
fcnowledge  of  the  creditors,  executed  new  notes 
extending  tbe  time  of  payment  for  one  year, 
«nd  executed  and  filed  chattel  mortgagee  to  ae- 
aare  the  same.  After  the  mort^igees  bad 
teamed  of  tbe  mortgages,  and  bad  assented 
thereto,  but  before  they  knew  of  the  new  notes 
extending  the  time  of  payment,  the  property 
was  attached  by  other  creditors  of  the  mort- 
gagor. It  was  held  that  such  attaebment  would 
take  precedence  of  the  mortgages.  Tbe  de- 
cision la  upon  the  ground  that  the  assent  of  the 
mortgagees  In  ignorance  of  the  facts  In  reference 
to  the  notes  could  not  be  regarded  as  an  ac- 
ceptance. 

If,  however,  the  mortgagee  learns  of  and  ac- 
cepts the  mortgage  before  the  levy,  tbe  mort' 
«age  is  superior.  Wittentirock  Cass,  110  Cat. 
1.  42  Pac.  800;  Bedge  v.  Drew,  12  Pick.  141, 
22  Am.  Dee.  416;  Louden  v.  Vinton,  108  Ulch. 
■313,  66  N.  W.  222  :  Bplfum  v.  Green,  6  N.  H.  71, 
20  Am.  Dec.  662  ;  Keith  v.  Haggart,  2  N.  D.  18, 
•48  N.  W.  432;  Brown  T.  Piatt,  8  Bosw.  324. 

A  mortgage  In  favor  of  an  absent  person, 
■executed  by  tbe  mortgagor,  aJthoogh  not  ac- 
■cepted  by  the  mortgagee,  l^es  precedence  of 
a  posterior  mortgage  duly  accepted  and  regis- 
tered.  Mlllaadon  t.  Allard.  2  La.  B51. 

The  assent  of  tbe  mortgagees  to  a  mortgage 
•executed  to  secure  pre-exlatlng  debts  will  be 
presumed  from  the  beneficial  character  of  tbe 
mortgage.  Kennalrd  v.  Adams,  11  B.  Uon.  102. 
This  case  Involved  the  eoofilctlng  rights  of  the 
mortgagees  and  creditors  who  bad  attadied  the 
property.  The  case  does  not,  however,  decide 
that  tbe  acceptance  will  be  presumed  in  case  of 
an  intervening  attachment,  as  the  court  had 
decided  the  attachment  had  failed  for  other 
reasons,  and  that  the  mortgagees  were  entitled 
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to  tbe  property  In  pursuance  of  tbe  mortgage, 
whether  it  was  executed  before  or  after  the  levy 

of  attachment. 

A  chattel  mortgage  will  take  precedence  of 
an  attaebment  levied  upon  the  property  after 
the  same  was  filed  for  record  but  before  the 
mortgagee  learned  of  the  same,  where  It  waa 
given  In  pnrsaance  of  a  previous  agreement  be- 
tween tbe  mortgagor  and  mortgagee  that  tbe 
former  should  secure  the  payment  of  the  debt 
either  by  personal  security  or  by  a  mortgage 
upon  personal  property  to  be  selected  by  the 
former,  and  tliat.  If  a  mortgage  was  executed.  It 
should  be  delivered  to  the  recorder.  Everett 
V.  Whitney.  65  Iowa,  146,  7  N.  W.  487.  The 
case  was  distinguished  from  Day  v.  Griffith,  15 
Iowa,  104,  and  Cobb  v.  Chase,  64  Iowa,  203,  6 
N.  W.  300,  by  reason  of  the  previous  agreement 
that  the  mortgagor  should  deliver  the  mortgage 
to  the  recorder,  and  the  agreement  that  the 
debtor  sbould  select  tbe  pi-operty  to  be  Included 
in  the  mortgage. 

In  Sargeant  v.  Scrfberg,  22  Wis.  132,  It  was 
held  Uiat  a  chattel  mortipage  filed  by  the  mort- 
gagor without  the  knowledge  of  the  mortgagee 
was  superior  to  an  execotton  levied  after  the 
mortgage  was  filed,  but  before  it  was  knovrn  to 
the  mortgagee.  Tbe  decision,  however.  Is  upon 
the  ground  that  tbe  mortgagor  waa  tbe  mort- 
gagee's aguit  to  accept  the  mortgage  and  file  it 
in  tbe  clerk's  olllc^  it  appearing  that  the  mort- 
gagee had  sent  money  to  the  mortgagor  to  be 
Invested  at  tbe  letter's  discretion,  and  that  tbe 
mortgagor  had  used  the  money  himself  and  exe- 
cuted the  mortgage  to  secure  Its  r^Myment. 
Harrington  v.  BritUn,  28  Wis.  B41,  Is  to  tbe 
same  elteet. 

In  McCourt  v.  Uyers,  8  Wis.  236,  a  debtor 
without  any  arrangement  or  understand  lug 
with  or  kaoniedge  by  the  mortgagees,  executed 
a  chattel  mortgage  and  placed  It  on  file  in  tbe 
city  clerk's  office,  without,  however,  declaring 
or  Intimating  to  the  elwk  that  the  mortgage 
waa  to  remain  under  tola  charge  for  the  use  and 
benefit  of  the  mortgagees,  or  doing  anything  to 
show  that  be  regarded  tbe  filing  of  the  mortgage 
aa  a  delivery  to  the  mortgagees,  and  that  by 
that  act  he  intended  to  part  with  poseesalon 
and  all  power  and  control  over  the  Instrument. 
Tbe  mortgagees  did  not  know  that  the  mortgage 
had  been  filed  until  after  it  bad  been  withdrawn 
from  tbe  filea  by  the  mortgagor,  and  the  prop- 
erty bad  been  sold  to  a  third  person,  between 
whom  and  the  mortgagees  the  question  of  de- 
livery arose.  The  decialon,  however,  is  not  put 
upon  the  ground  of  want  of  acceptance,  but 
upon  the  ground  that  there  was  not  sufficient 
evidence  to  authorize  the  conclusion  that  the 
mortgagor,  by  placing  tbe  mortgage  on  file.  In- 
tended to  lArt  with  all  control  and  power  over 
It  Tbe  court  said  that  It  soch  Intuition  could 
have  been  established  the  case  would  have  come 
within  the  doctrine  of  Cooper  v.  Jackson,  4  Wis. 
637,  aupra,  I. 

In  Hull  V.  Dooley,  89  Iowa,  812,  56  N.  W. 
513,  a  debtor  had  agreed  to  seenre  a  creditor 
by  executing  a  chattel  mortgage  and  to  have 
the  ssme  filed  for  record.  Tbe  mortgagee  pro- 
cured a  notary  to  draft  the  mortgage  and  leave 
It  with  the  mortgagor  after  it  was  executed. 
Tbere  had  been  no  prevlons  understanding  as 
to  what  property  the  mortgage  was  to  cover. 
Tbe  mortgage  was  executed,  but  the  debtor  ne- 
glected to  file  It,  and  tbe  mortgagee  did  not 
know  of  Its  execution  until  It  waa  delivered  to 
him  some  time  afterwards.  It  was  beid  that 
tbe  mortgage  took  effect  only  from  tbe  time  of 
such  delivery. 

In  Jordan  v.  Famswortb,  16  Gray,  617,  it 
was  held  error  to  charge,  as  a  matter  of  law, 
that  the  delivery  to  the  town  clerk  of  a  chattel 
mortgage  by  tht  mortgagor,  who  bad  agreed 
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more  tbSD  a  yetx  before  witb  tbe  mortfagee  to 
ezecate  a  mortgage  on  tbe  property  In  qneatlon, 
amoaated  to  a  valid  delivery  to  tbe  mortgagee^ 
■0  aa  to  give  tbe  mortgage  precedence  over  tbe 
Hen  of  BD  attacbment  levied  after  sncb  delivery 
to  the  tonn  clerk,  bnt  before  the  mortgage  had 
come  to  tbe  knoirledge  of  tbe  mortgagee.  Tbe 
court  said  tbat  it  was  toe  tbe  Jury,  under  proper 
InstractloDs,  to  say  wbetber,  upon  tbe  evidence 
as  to  the  previous  agreement  and  the  acts  of 
tbe  parties,  tbey  were  satisfied  tbat  tbe  making 
and  delivery  of  tbe  mortgage  were  authorised 
by  tbe  mortgagee,  and  were  done  In  pursuance 
of  a  previous  agreement  and  authority  eo  to  do. 

IQ  Capital  City  Bank  T.  Bodgtn,  24  Fed.  1, 
a  debtor,  la  pursuance  of  a  previous  under* 
staudlQg  with  tbe  mortgagees,  executed  two 
mortgages  to  different  creditors.  In  order  that 
one  mortgage  should  have  a  preference  over  the 
other,  be  bad  It  first  recorded.  Tbe  mortgagee 
named  In  that  mortgage,  however,  did  not  learn 
of  her  mortgage  or  accept  it  until  after  tbe 
other  mortgagee  bad  learned  of  and  accepted  Its 
mortgage.  It  was  held  tbat  tbe  mortgage  first 
recorded  was  entitled  to  priority  over  the  other. 
Tbls  decision,  bowever,  seems  to  be  uiMKt  tbe 
ground  that  at  tbe  time  tbe  otber  mortgage  was 
accepted,  tbe  mortgagee  knew  of  the  first  mort- 
gage and  of  tbe  Intention  of  tbe  mortgagor  to 
give  It  a  preference.  Tbe  court  says  bad  tbe 
creditor  refused  to  accept  tbe  second  mortgage, 
and  obtained  a  Hen  by  attachment  or  execution 
on  tbe  property.  It  could  then  have  presented 
tbe  claim  of  Its  rights  as  against  tbe  other 
mortgage  upon  tbe  theory  tbat  It  had  acquired 
a  lieu  upon  tbe  property  before  a  complete  de- 
livery of  the  first  mortgage. 

A  cbattel  mortgage  executed  without  tbe 
knowledge  of  the  mortgagee,  and  kept  by  the 
mortgagor  for  a  number  of  days,  after  which 
he  put  It  on  file  and  Informed  the  mor^agee 
thereof,  wbo  accepted  tbe  same,  does  not  take 
effect  until  acceptance  by  tbe  mortgagee.  Mer- 
rill T.  Denton,  78  MIeb.  628,  41  N.  W.  823.  In 
tbls  ease,  tbe  mortgagee  waa  inalBtlng  on  the 
later  date  in  order  to  bring  within  the  lien  of 
tbe  mortgage,  which  was  on  a  stock  of  goods, 
property  added  to  tbe  stock  In  tbe  Interval  be- 
tween  tbe  execution  of  tbe  mortgage  and  Its  ac- 
ceptance. 

A  chattel  mortage  Is  not  valid  as  against  a 
purchaser  of  tbe  property  under  execution 
against  tbe  mortgagor  If  cot  accepted  until 
after  tfae  levy  under  tbe  execution.  Hemstreet 
V.  Kutsner,  68  Ind.  319. 

In  Day  v.  Griffith,  16  Iowa,  104.  a  debtor 
executed  a  bill  of  sale  to  secure  a  creditor,  and 
filed  tbe  same  for  record  without  the  knowledge 
of  the  creditor,  Tbe  property  was  attached  by 
another  creditor  In  tbe  Interval  between  Its  re- 
cordlDS  and  Its  acceptance  by  tbe  creditor.  It 
was  held  that  the  attachment  was  a  prior  Hen. 
The  decision  seems  to  rest  ultimately  upon  the 
point  that  a  delivery  to  a  third  person,  or  to 
tbe  recorder.  Is  not  sufficient  unless  such  de- 
livery was  Intended  by  the  grantor  to  be  for 
tbe  benefit  of  tbe  grantee,  and  tbat  sucb  Intent 
could  not  be  Implied  from  the  mere  delivery  of 
the  bin  to  the  recorder.  The  court,  however, 
said  that  It  was  at  least  doubtful,  when  a  deed 
was  thus  delivered  to  a  third  person  tor  tbe 
use  of  tlie  grantee  bnt  witbont  bis  knowle^, 
wbetber  bis  subsequent  anent  would  relate 
tmck  to  the  original  deposit  so  far  as  to  defeat 
Intervening  rights. 

A  bill  of  sale  executed  without  the  knowledge 
of  the  buyer  and  deposited  in  tbe  postofflce  di- 
rected to  tbe  latter  Is  subject  to  an  attachment 
levied  upon  tbe  property  before  tbe  bill  of  sale 
reached  the  buyer.  McCutchfn  T.  Flatt,  22 
Wis.  661. 

An  assignmmt  of  a  claim  under  a  policy  of 
H.  A. 


Insurance  for  tbe  purpose  of  secnring  a  claim- 
against  tbe  Insured,  delivered  by  him  to  a  third 
person,  not  the  agent  of  tbe  assignee  for  any 
purpose,  and  accepted  by  tbe  latter  as  soon  as 
he  learned  of  It,  though  good  as  between  tbe 
assignor  and  assignee.  Is  not  good  as  against 
a  garnishment  served  upon  the  insurance  com- 
pany by  aaotliw  creditor  of  tbe  assignor  la 
tbe  interval  between  tbe  delivery  to  a  third  po-- 
son  and  Its  acceptance  by  tbe  assignee.  Hart 
V.  Forbes,  60  KIlss.  749. 

The  ratification  by  tbe  principal  of  tbe  nn- 
autborbsed  act  of  bis  agrat  In  parcbaslng  a  stock 
of  goods,  partly  In  consideration  of  an  Indebted- 
ness from  tbe  seller  to  tbe  principal,  and  partly 
In  consideration  of  a  cash  payment,  does  not 
relate  back  so  aa  to  cut  off  an  attachment 
levied  by  a  creditor  of  the  Ml^er  between  the 
time  of  the  sale  to  tbe  agent  and  Its  ratlQcatlon 
by  tbe  principal.  Follock  v.  Coh«i,  32  Oblo- 
8t.  625. 

Rlttmaster  v.  Brisbane.  19  Colo.  371.  3Gf  Pac 
786,  holds  that  the  recording  of  a  deed  by  tbe- 
grantor  without  the  knowled^  of  the  grantee 
did  not  raise  a  presumption  of  acceptance  so- 
as  to  pass  tbe  title  as  against  one  claiming 
through  ft  deed  executed  between  the  time  of 
sucb  record  and  the  time  the  grantee  expressed 
bis  Intention  to  accept. 

In  Davis  t.  Cross,  14  I/ea.  637.  62  Am.  Be  p. 
177,  a  deed  of  gift  of  real  and  personal  proptttr 
containing  tbe  dauae:  "This  deed  will  be  de- 
livered to  a  friend  for  safe  keeping,  witb  di- 
rections to  deliver  at  such  time  as  I  may  direct," 
— was  acknovcledged  for  registration  and  de- 
livered to  a  third  person,  inclosed  In  a  sealed, 
envelope,  witb  a  direction  Indorsed  tbereon  to 
record  the  deed  Immediately  after  the  grantor's 
death.  Tbe  grantor  subsequently,  by  a  deed  oT 
gift,  conveyed  a  portion  of  tbe  premises  to  other 
persona  It  was  held  that  tbe  delivery  waa  not 
complete  until  tbe  registration  of  the  deed  after 
tbe  grantor's  death,  and  that  tbe  subsequent 
conveyance  was,  therefor^  valid. 

Tbe  act  of  the  grantor  In  recording  a  deed 
does  not  amount  to  a  delivery  where  the 
grantee  did  not  know  of  such  recording,  or 
even  of  the  exlstuice  of  tbe  deed  until  after 
tbe  death  of  the  grantor.  Doe  a*  dem.  Ilerbnt 
V.  Herbert.  Breese  (III.)  278,  12  Am.  Dec  192, 
In  tbls  case  the  deed  was  found  among  tbe 
grantor's  papers  at  bis  death.  The  decision, 
however,  seeoia  to  be  on  tbe  ground  tbat  there 
was  no  acceptance  by  the  grantee  during  the 
lifetime  of  tbe  grantor,  and  that  bo  conld  not 
accept  after  tbe  grantor's  death.  The  contro- 
versy In  this  case  was  between  the  grantee  and 
one  who  purchased  the  property  at  a  sale  by 
the  administrator  of  tlw  grantor. 

In  Merritt  v.  Temple,  166  Ind.  407,  S8  N. 
B.  60U,  the  maker  of  a  promissory  note  wbicJi. 
was  about  to  become  due  authorised  tbe  holder 
to  procure  a  loan  for  her  from  a  certain  person, 
and  agreed  to  give  her  mortgage  to  secure  tbe 
some,  the  proceeds  of  the  loan  to  be  retained 
by  tbe  holder  of  the  note  as  a  part  payment 
thereon.  She  accordingly,  a  few  dsys  later, 
executed  a  mortgage  to  such  person  and  de- 
livered tbe  same  to  the  holder  of  the  note,  who 
thereupon  entered  a  credit  on  tbe  note  tor  the 
amount  of  tbe  mortgage.  Immediately  after 
executing  tbe  mortgage,  and  before  It  had  htea 
actually  delivered  to  tbe  mortgagee,  the  mort- 
gagor executed  a  deed  of  tbe  property  to  a 
person  who  knew  of  tbe  mortgage.  It  was  held* 
that  tbe  mortgage  would  take  precedence  of  tbe 
deed.  It  does  not  appear  whether  tbe  holder 
of  tbe  note  bad  been  authorized  by  the  mort- 
gagee to  receive  tbe  mortgage.  Probably  not. 
however,  as  In  tbat  case  It  wonld  seem  there- 
could  have  been  no  question  as  to  the  prlortty 
of  tbe  mortgage.   Tbe  court,  however,  dOM  not 
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deal  Bpeclflcally  with  the  queBtloo  of  acceptance 
of  th«  mortgage  by  the  mortgaffee.  It  sars  that 
the  transactloa  wu  not  different  la  1^1  effect 
than  if  the  bolder  of  the  note,  In  antldp»tlon 
that  the  mortgagee  would  refund  the  money,  had 
In  the  flrst  Inetance  adranced  the  mon^  on 
the  mortgage  to  the  mortgagor,  and  she.  In  torn, 
thad  given  It  back  to  him  In  payment  of  her  note. 

In  Jackson  tm  dem.  Eamea  Pblpps,  12 
Jobna.  41S,  It  was  held  that  there  was  no  de- 
ilTery  of  a  deed  under  the  following  clrcum- 
atancea:  The  grantor  residing  In  New  YoA 
•tate,  agreed  with  the  grantee  In  Hasaachneetts, 
to  glTe  the  latter  a  deed  of  the  former'a  farm  as 
a  aecurity  for  a  debt,  and  npon  the  former's  re- 
turn home  he  executed  and  acknowledged  a 
deed,  and  left  it  In  the  clerk's  ofllee  on  the  same 
daj  to  bo  recorded,  neither  the  grantee^  nw 
any  person  la  bis  behalf,  being  present  to  re- 
criTe  tbe  deed ;  the  grantee  died  wlthont  having 
received  the  deed,  and  afterward  the  grantor 
'•ent  the  deed  to  the  grantee's  son  and  heir. 
7be  decision  la  upon  the  ground  that  acceptance 
4s  essential  to  tbe  delivery  of  a  deed,  and  that 
in  this  case  there  was  no  acceptance  by,  or  for, 
the  grantee  during  his  lifetime.  Tbe  court  ad- 
mitted that  a  deed  may  be  delivered  to  a 
stranger  for,  and  In  behalf,  and  to  the  use  of, 
the  grantee,  without  authority,  saying,  however, 
that  if  It  is  delivered  to  a  stranger  vlthoot 
any  declaration  that  It  Is  for  the  use  of  tbe 
grantee,  It  Is  not  a  sufflcleat  delivery  unless 
delivered  as  an  escrow.  The  controversy  was. 
In  thla  case,  between  tbe  heir  of  tbe  grantee 
and  one  claiming  under  a  mortgage  executed 
between  the  time  the  deed  was  recorded  and 
the  time  of  the  grantee's  death. 

In  Verplank  v.  Sterry,  12  Johns.  6S6,  7  Am. 
Dec  848,  the  grantor,  after  the  delivery  of  a 
deed  In  trust  to  one  of  the  oeatutt  que  trust, 
deeded  the  property  to  a  third  penon.  Tbe 
contest  was  between  the  grantor  and  such  third 
person  on  one  side,  and  the  ceatuit  que  truat  on 
tbe  other.  It  was  held  that  the  deed  of  trust 
was  In  consideration  of  marriage,  and  was  good 
as  against  a  subsequent  purchaser. 

In  Partridge  v.  Chapman.  81  111.  187,  where 
the  question  was  as  to  tbe  relative  rank  of  a 
deed  and  mortgage,  the  mortgage  having  been 
recorded  by  the  mortgagor  without  the  mort- 
gagee's knowledge,  and  afterward  sent  to  and 
accepted  by  the  mortgagee,  the  court  held  that 
there  wns  no  delivery  nntll  the  mortgagee  re- 
ceived the  mortgage  through  the  mall  and  ae* 
cepted  It, 

In  Grugeon  v.  Oerrard,  4  Yonnge  &  C.  Exch. 
119,  a  debtor  executed  a  mortgage  to  a  creditor 
and  delivered  it  to  his  own  attorney,  who  re- 
tained It  In  his  possession  till  after  tbe  mort- 
gagor's bankruptcy,  which  occurred  about  a 
month  afterward.  The  attorney  then  delivered 
It  to  the  mortgagees.  It  was  held  that  there 
was  a  good  dellvwy  by  the  mortgagor  to  the 
mortgagees  as  against  the  assignees  in  bank- 
ruptcy. 

Tbe  execution  and  filing  of  a  chattel  mort- 
gage by  tbe  mortg^or  pursuant  to  an  agree- 
ment with  the  mortgagees  to  give  them  a  mort- 
gage whenever  It  became  necessary  to  protect 
their  Interests,  constitute  a  delivery,  the  consent 
of  the  mortgagee*  being  presumed.  The  mort- 
gage was  upheld  as  against  an  asalgnmoit  for 
creditors  by  tbe  mortgagor,  which  was  not  ef- 
fectively delivered  until  after  tbe  mortgage  was 
Uled.  Day  v.  Sines,  16  Wash.  525,  46  Tac. 
1048. 

In  Re  Ouyer,  SB  Iowa.  585,  29  N.  W.  826,  a 
mnchant.  having  previously  agreed  with  one 
of  his  creditors  to  give  him  a  chattel  mort- 
gage on  tbe  stock  In  case  of  financial  embarrass- 
ment, executed  such  a  mortgage  and  delivered 
It  to  a  third  person,  not  tbe  agent  of  the  mort- 
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gagee,  who  caused  It  to  be  recorded  the  day  of 
Us  execution.  The  next  day  tbe  mortgagor 
made  an  assignment  for  creditors.  It  was  held 
that  the  mortgage  was  good  as  against  tbe  as- 
signee. Tbe  court  said  that  the  law  would  pre< 
Bume  that  the  mortgagee  assented  to  tbe  mort- 
gage, but  that  the  agreement  established  tbe 
assent  without  the  aid  of  the  presumption ;  that 
the  assent  expressed  in  the  agreement  was  In- 
tended to  and  did  continue  Dp  to  tbe  execution 
of  the  mortgage. 

The  ratlficatlOD  of  a  mortgage  made  and  filed 
without  tbe  knowledge  of  the  mortgagee  will 
not  avail  against  an  Intervening  assignee  of  tbe 
mortgagor.    Dole  v.  Bodman,  8  Met  130. 

Where  a  grantor  delivers  the  deed  to  the 
offlcer,  taking  the  acknowledgment,  with  on- 
qualified  inatrocUons  to  dellvw  it  to  tbe  grantee 
whenever  he  calls  for  It,  and  the  grantee  la  In- 
formed of  tbe  deed  and  accepts  it,  but  allows 
It  to  remain  In  the  hands  of  tbe  ofllcer,  the 
legal  title  vests  In  him,  and  the  dower  right  of 
the  widow  of  the  grantor  whom  he  subsequent- 
ly married  will  not  attach  to  tbe  property. 
Black  V.  Uoyt,  S3  Ohio  St.  203.  In  this  case 
tbe  court  eald  that  the  title  vested  la  tbe 
grantee  on  the  day  the  deed  was  delivered  to 
the  third  person.  It  appeara,  however,  that 
tbe  grantee  leaned  of  and  accepted  the  deed 
the  next  day,  and  that  the  marriage  did  not 
talto  place  until  some  three  months  thereafter, 
so  that  it  was  Immaterial  whether  tbe  deed  took 
effect  on  tbe  day  of  its  delivery  to  tbe  third 
perstm,  or  the  day  of  Its  actual  acceptance  by 
the  grantee. 


g.  QrantOT*t  fefereit  Ai,  and  HghU  respeetfiv, 
the  property. 

See  also  Frutsman  Baker,  80  Wis.  644,  11 
Am.  Bep.  B92,  supra,  II.  d. 

In  Loudon  v.  Todd,  6  J.  3.  Uarsh.  182,  the 
grantor,  after  executing  the  deed  and  forward- 
ing It  to  tbe  grantee  for  acceptance,  but  be- 
fore tbe  latter  had  accepted  It,  Instituted  a  bill 
to  enjoin  a  tenant  from  removing  wood,  etc. 
The  court  held  that  be  could  not  maintain  tbe 
bill  because.  It  appearing  that  tbe  grantee  bad 
fioally  accepted  the  deed,  the  title  had  already 
passed  oat  of  the  grantor  iMfoie  the  suit  was 
Instituted. 

In  Parker  t.  Duatin,  22  N,  H.  424,  a  grantor 
executed  a  deed  to  bis  son,  and  delivered  it  to 
a  third  person  to  be  delivered  to  tbe  grantee 
after  the  grantor's  death.  Tbe  grantor  after- 
ward informed  the  grantee  of  the  deed,  and  the 
latter,  with  bis  permission,  took  possession  ot 
the  property.  Subsequently  the  grantor  agreed 
with  a  neighbor  upon  a  boundary  line.  After 
the  grantor's  death  tbe  deed  vras  delivered  to 
tbe  grantee  as  directed.  The  question  Involved 
was  as  to  whether  the  agreement  of  the  grantor 
as  to  tbe  boundary  line  was  binding  upon  the 
grantee.  Tbe  following  Instructions  were  held 
to  be  correct :  If  it  was  the  Intention  and  un- 
derstanding of  the  grantor  to  deposit  tbe  deed 
In  the  handa  of  fhe  third  person  to  be  dellTered 
to  tbe  grantee  at  his  decease  without  any  con- 
dition, and  without  reserving  any  control  of 
the  deed,  or  of  the  property  during  his  life,  the 
property  passed  at  onoe  to  tbe  grantee,  and  be 
waa  not  bonnd  by  the  agreement ;  but  If  it  was 
the  Intention  of  the  grantor  to  reserve  control 
over  the  deed  and  tbe  property  during  his  life, 
the  deed  did  not,  so  far  as  tbe  point  In  question 
was  concerned,  take  effect  during  bis  life,  and, 
therefore,  his  agreement  would  be  binding  upon 
tbe  grantee. 

When  a  deed  Is  delivered  to  a  third  person 

I with  insti-uctlons  to  deliver  It  to  tbe  grantee 
after  tbe  grantor's  death,  tbe  grantor  parting 
with  all  control  over  It,  tlie  grantee  does  not 
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take  a  present  fee  la  posseBsIon,  bat  0DI7  a  fee 
In  remainder  after  the  life  estate  of  the  grantor, 
which,  by  Implication,  Ib  carved  ont  of  the  fee, 
has  terminated.  Some  of  the  cases  proceed  on 
the  theory  that  the  fee  does  not  pass  to  the 
grantee  nntU  the  delivery  of  the  deed  to  him, 
and  that  bis  title  then  relates  back  to  the  orig- 
inal delivery.  Bnt  the  better  role  Is  that  the 
deed  Is  Uomedlately  operative  as  against  the 
grantor,  and  that  tbs  condition  that  the  de- 
livery to  the  grantee  shall  not  be  made  antll 
after  the  grantor's  death  Is  eqolvalent  to  reser- 
vation of  a  life  estate  In  bis  favor  In  the  land 
Itself.  The  dlstlnctlMi,  however,  Is  not  Import- 
ant for  the  purposes.  Amegaard  t.  Amegaard, 
7  N.  D.  47S.  41  L.  R.  A.  258.  75  N.  W.  787. 

A  deed  of  conveyance  In  present  terms  Is  In- 
consistent with  the  retention  of  a  life  estate, 
and  from  the  time  when  a  deed  Is  delivered  as 
a  conveyance  the  whole  title  goes  with  It  and 
becomes  Irrevocable.  Taft  v.  Taft,  69  Mlcb. 
185,  80  Am.  Rep.  291,  26  N.  W.  428. 

III.  Summarp. 

The  foregoing  review  of  the  authorities  seems 
to  warrant  the  following  propositions!  That 
delivery  to  a  person  prevloasly  authorised  or 
derignated  by  the  grantee  Is  equivalent  to  a 
delivery  to  the  grantee  himself  (I.)  ;  that  a 
Taltd  delivery  may  be  made  by  delivering  the 
deed  to  a  third  person  for  the  grantee  with  <II. 
a,  2)  or  without  (II.  a,  1)  dIrecUons  to  deliver 


the  deed  to  the  grantee  after  the  grantor** 
death.  If  the  grantor  parts  with  all  dominion 
and  control  over  the  deed  at  the  time  ot  Its 
delivery  to  the  third  person  <II.  b,  1  «nd  2)  : 
that  the  recording  of  a  deed  by  the  grantor, 
or  Its  delivery  for  record  by  him.  while  not  Id 
Iteelf  the  equivalent  of  a  delivery  (IX.  b,  3.  ») 
will  nevertheless  raise  a  presumption  of  de- 
livery (II.  b,  3,  o).  which  will  prevaU  In  the  ab- 
sence of  evidence  ahowlng  that  the  grantor  did 
not  Intend  a  delivery;  that  the  return  of  the 
deed  to,  and  its  retention  by,  the  grantor  after 
record.  Is  not  necessarily  fatal  to  the  presxunp- 
tlon  of  delivery  frtun  the  reeord  (II.  b,  S.  o>. 
The  courts,  while  Insisting  upon  the  necesritr 
of  ace^tance  (II.  c,  1),  adopt  different  theories 
with  reference  thereto  (II.  c,  3).  Baclt  theory, 
however,  seems  to  be  regarded  by  tlie  courts 
which  adopt  it  as  sufficient  to  uphold  the  de- 
livery  as  between  the  grantee,  or  hla  privies; 
on  the  one  side,  and  the  grantor,  or  penons 
having  no  rights  superior  to  his,  on  tbe  other 
(II.  e,  8,  a).  Tbe  majority  of  the  cases,  bow- 
ever,  without  reference  to  which  theory  aa  to 
acceptance  Is  adopted,  seem  to  hold,  when  the- 
express  question  la  presented,  that  the  rights 
of  third  persons,  If  superior  to  those  of  the 
grantor,  e.  g.,  subsequent  grantees  or  lien  cred- 
itors, Intervening  between  the  delivery  to  tbe 
third  person  and  aetnal  acceptance  by  the 
grantee^  are  paramonnt  to  the  deed   (II.  t). 

Q.  U.  P. 
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STATE  of  Kansas 
«. 

Haifa  H.  STAKK.  Appt. 

(  Kan  ) 

*1.  All  plaees  wbere  Intoxicatlac  U- 
aaors  are  eold  or  kept  Cor  sale,  or 

places  where  persons  are  permitted  to  resort 
for  the  purpose  of  drinking  the  same,  are  de- 
clsred  by  statute  to  be  common  nuisances. 
This  fact,  however,  does  not  justify  their 
abatement  by  any  person  or  persons  without 
process  of  law.  They  can  be  abated  only 
by  a  prosecution  instituted  lu  behalf  of  the 
public  by  the  proper  officer.  The  destruction 
or  Injury  to  property  used  In  old  of  the  maln- 
tuunce  of  such  nuisances,  except  in  the  man- 
ner provided  by  the  statute.  Is  a  trespass. 

S.  A  ebance  of  venae  In  a  erlmlnal 
prosccntion  Is  a  wrong  to  the  public  un- 
less the  necessities  of  Justice  to  tbe  accused 
require  It.  Prejudice  on  tbe  part  of  a  judge 
must  clearly  appear.  A  prima  facie  showing 
of  prejudice  Is  Insufficient.  The  case  of 
Emporia  v.  Yolmer,  12  Kan.  622,  followed. 

8.  In  tlie  eomalsaloa  of  a  mlsdemcaaor 
there  are  no  accessories.  All  persons  aiding 
or  conusellag  are  principala 

(October  5,  IDOl.) 
*Headnotes  by  Sicith,  J. 


APPRAL  by  defendant  from  a  judgmmt  oi 
the  District  Ckiurt  tar  Shawnee  County 
convicting  him  of  malidous  trespass.  Af- 
firmed, 

Statonent  by  Smltl!*  J.i 

The  appellant,  with  Carrie  Nation  and  six 
others,  was  charged  by  information  with 
malicious  trespass,  under  S  2053  of  tbe  Gen- 
eral Statutes  of  1899.  Tbe  offnise  allied 
was  that  defendoJita  did,  on  or  about  the 
17th  day  of  Fdi>niary,  1901,  wilfully,  un- 
lawfully, and  maliciouBly  break,  destiw, 
and  inj'ure  the  door  and  windows  ot  a  build- 
in^  at  No.  Ill  East  Sixth  street,  ia^e  city 
of  Topeka,  used  as  a  cigar  store  and  billiard 
hall  by  F.  H.  Murphy.  Having  obtained  a 
separate  trial,  the  appellast  moved  the  court 
for  a  change  of  venue  on  tbe  ground  of  the 

Erejudice  of  the  presiding  judge  against 
im.  This  application  was  based  on  lan- 
guage used  by  the  judge  towards  Carrie  Na- 
tion and  three  others,  who  were  brought  be- 
fore him  upon  proceedings  wherein  they  were 
h^d  to  give  bond  to  keep  the  peace,  tbe 
charges  against  them  being  Bubstantially 
the  same  as  those  crmtained  in  tbe  informa- 
tion against  the  appellant,  to  wit,  the  de- 
struction of  pn^>erty.   The  latter,  however. 


Nom — The  above  case  denying  the  right  of 

private  persons  to  destroy  tbe  property  of  an- 
other merely  because  It  Is  used  In  aid  of  a  pub- 
lic insurance  seems  to  be  a  novel  one  so  far  ns 
It  relates  to  the  right  to  destroy  such  property 
sammarily  without  any  process  of  law. 

That  private  persons  have  no  standing  to 
maintain  an  action  to  abate  a  merely  public 
nuisance,  see  Innls  v.  Cedar  Baplds,  I.  F.  &  N. 
W.  R.  Co.  (Iowa)  2  U  p.  A.  282;  Henry  v. 
Newburyport  (Mass.)  B  L.  K.  A.  179;  Swaa- 
54  U  B.  A. 


son  V.  Mississippi  *  B.  River  BoOm  Co.  (Mian.) 
7  L.  R.  A.  673;  Meiners  v.  Frederick  Miller 
Brewing  Co.  (Wis.)  20  1^  R.  A.  B86;  Jackson- 
ville, T.  &  K.  W.  R.  Co.  v.  ThompsMi  (Fla.)  26 
L.  R.  A.  410;  Mahler  v.  Brumder  (Wis.)  31 
R.  A.  61)5;  South  Carolina  S.  B.  Co.  r.  Wil- 
mington, C.  &  A.  U.  Co.  (S.  C.)  »3  L.  B.  A. 
541;  Miller  v.  Hare  (W.  Va.)  39  L.  R.  A.  491: 
and  Griffith  v.  Holman  (Wash.)  54  L.  B.  A. 
178,  and  footnote  thereto. 
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was  not  a  party  to  that  prosecutioD.  In  ad- 
dresfling  Mrs.  Nation  and  the  three  others, 
the  judge  stated  that  the  action  of  the  par- 
ties waa  wholly  unwarranted  by  any  con- 
struction to  be  placed  on  tJhe  law,  and  fur- 
ther said;  "1  want  to  say  to  you  pei^le 
who  appear  charged  with  having  aided  and 
abetted  her,  that  thia  is  a  court  of  law,  and 
not  one  of  sentiment.  Having  broken  the 
law,  you  have  no  more  rights  in  this  court 
than  the  jointist.  Your  contmpt  of  the  law 
is  as  great  aa  his.  Mrs.  Nation  and  her 
followers  made  an  attack  Sunday  upon  a 
porfectly  legitimate  business  in  which  $100,- 
000  is  invested.  They  have  repeatedly  brok- 
en the  law,  and  destroyed  property,  and  gone 
tmhindered  and  unpunished.  The  time  has 
come  in  this  community  when  people  are  de- 
manding that  something  be  done.  I  want  to 
say  to  you  that  this  unwarranted  destruc- 
tion of  property  must  stop.  Have  people  no 
rights  tiiat  a  crazy  woman  and  her  deluded 
followers  are  bound  to  respectT  There  is 
not  a  lawyer  in  this  room  who  will  not  tell 
you  that  you  have  no  right  under  the  law  to 
do  these  uiings.  .  .  .  You  have  no  right 
to  attempt  to  abate  a  nuisance  except 
through  the  regular  channels.  Reputable 
men  in  this  community  have  given  sanction 
to  a  movement  that  has  led  to  riot,  and  may 
lead,  to  bloodshed.  I  want  to  say  to  you 
people  who  have  been  placed  under  bond 
that  if  you  ^  out  on  any  more  raids  your 
bondBmen  will  be  compelled  to  ftrfat  the 
amount  to  the  last  penny.  I  want  to  make 
this  proposition  clear  to  you.  Property 
must  and  will  be  defended."  The  informa- 
tion was  filed  'February  17th,  and  the  case 
called  for  hearing  F^uary  20th,  and  there- 
on passed  imtil  February  26tlk.  A  motion 
was  then  made  by  appellai^  f<Hr  a  postpooo- 
ment  on  account  ml  the  sickness  oi  Mr. 
Stone,  one  of  his  counsel,  and  for  the  reastm 
that  Mr.  Martin,  his  other  attorney,  had 
been  unable  to  prepare  for  trial.  The  appli- 
cation was  made  by  Mr.  Troutman  and  Mr. 
Bain,  who  appeared  on  behalf  of  the  appel- 
lant, and  showed  that  tbeiy  had  made  no  pre- 
paration for  the  trial.  The  application  was 
overruled,  a  jury  impaneled,  and  a  verdict 
of  guilty  returned,  mlowed  by  a  fine  Im- 
posed on  the  defendant  of  $25,  with  the  costs 
of  the  prosecution. 

Meikrt.  Troutman  ft  8t<ine,  D.  B. 
Martbi,  and  Tkomu  H.  Bals»  for  appel- 
lant: 

Section  173  of  the  Code  of  Criminal  Pro- 
cedure provides  that  any  criminal  cause 
"shall  be  removed"  to  some  other  district, 
"where  the  judge  is  in  anywise  interested  or 
prejudiced,  or  shall  have  been  of  counsel  in 
the  cause." 

While  the  granting  of  a  change  of  venue 
on  the  ground  of  local  prejudice  is  discre- 
tionary with  the  trial  court,  if  the  applica- 
tion is  based  on  the  prejudice  of  the  trial 
judge,  he  has  no  discretion  to  refuse  it. 

QoWiby  V.  State.  18  Ind.  147 ;  UeraKon  v. 
State,  44  Ind.  698;  Itanly  v.  BtaU,  62  Ind. 
216;  Duggina  y.  State,  66  Ind.  &50;  State 
T.  Uenning,  3  8.  D.  402,  54  N.  W.  636; 
04  L.  R.  A. 


Smith  V.  Statet  I  Kan.  366;  Re  Peyton,  12 
K&xt.  399. 

When  and  where  did  the  legislature  pre- 
scribe a  punishment  for  the  offense  of  "ad- 
vising, counselling,  or  encouraging"  the 
brealdng  of  ioora  and  windowat 

State  v.  LetoaUen,  65  Kan.  690,  41  Pac 
948;  State  V.  Shenklc,  36  Kan.  43,  12  Pac 
309;  State  v.  Caasady,  12  Kan.  650;  State 
V.  Douglaaa,  44  Kan.  618,  26  Pac.  476; 
State  V.  Hofoccfc.  41  Kan.  87,  3  L.  R.  A. 
687,  20  Pac  204;  State  v.  ffieW,  4  Kan.. 
App.  639,  45  Pac  623. 

In  the  absence  of  prohibiticoi  by  law 
no  act  is  a  crime  however  wrong  it  may  seem- 
to  the  individual  conscience. 

Clark,  Grim.  Law,  3. 

Wherever  a  statute  creates  an  offense,  and 
«Epressly  provides  a  punishment,  the  statu- 
toiT  provisions  must  bo  ifAXmnA.  strictly 
and  expressly. 

Wharton,  Crim.  Law,  %  10. 

Mr.  Galem  Xiokols,  for  appellee: 

A  ehange  of  venue  is  a  wrong  to  tha  pub- 
lie  unless  the  interests  oi  jusUce  to  the  de- 
fendant require  it. 

Emporia  v.  Volmer,  12  Kan,  627 ;  State  v. 
Bokan,  19  Kan,  63;  State  v.  Furbeck,  29 
Kan.  633;  Gray  v.  Crockett,  35  Kan.  71,  10 
Pac  452;  State  v.  Knadler,  40  Kan.  360,  l» 
Pac.  923 ;  Kanaae  Protective  Union  v.  Gard- 
ner, 41  Kan.  401,  21  Pac  233. 

Anyone  who  is  personally  aiding,  abet- 
ting, or  encouraging  in  the  eommission  of 
an  ofTense  is  equally  guilty  with  those  who 
actually  commit  the  offense  in  person. 

4  Bl.  Com.  34;  Crim.  Code,  8  115,  Gen, 
Stet.;  State  v.  Gitmee,  14  Kan.  120;  State 
V.  Shmkle,  36  Kan.  46,  12  Pac  309;  State 
V.  Cassady,  12  Kan.  550;  State  v.  Broum,  21 
Kau.  60;  State  v.  Moeley,  31  Kan.  356,  2 
Pac  782;  Bharpe  T.  Williame,  41  Kan.  66^ 
20  Pac  497. 

SHlth,  J.,  delivered  the  (pinion  of  th» 

court: 

The  court  did  not  err  in  overruling  the  ap- 
plication for  a  change  of  venue  The  re- 
marks of  the  judge  were  made  to  Carrie  Na- 
tion and  others  in  a  jvoceeding  to  which  the 
appellant  was  not  a  party.  No  personal 
prejudice  towards  Stark  was  shown.  From 
all  that  appears,  the  judge  might  have  been 
kindly  disposed  towHrds  the  defendant.  The 
attack  on  Sunday,  referred  to  by  the  judge, 
related  to  the  conduct  of  other  parties,  with 
whom  the  appellant  was  not  connected. 
Had  the  language  ooming  from  the  bench 
been  directed  to  Staric,  he  might  have  had 
reason  to  complain.  His  ease  was  not,  how- 
ever, before  the  court  at  that  time.  It  has 
been  held  that  a  change  of  venue  is  a  wrong 
to  the  public  unless  tne  interests  of  justice 
to  the  defendant  require  it,  and  that  preju- 
dice on  the  part  of  a  judge  towards  a  de- 
fendant must  clearly  appear.  It  is  not  suf- 
ficient thajt  a  prima  facie  case  only  be  shown. 
Emporia  v.  Vohner,  12  Kan.  622,  627.  The 
record  lAows  that  the  district  judf^  tried 
the  cose  with  falmees,  and  tha  punislunent 
imposed  was  exceedingly  moderate,  consid- 
ering that  the  nwixiniuin  tor  such  offense* 

Digitized  byGoOgIc 


:919 


Kanbas  Sufubub  C!ourt. 


Oct, 


is  impriMnunent  in  the  county  jail  not  ex- 
ceeding one  year,  and  by  fine  not  exceeding 
$500,  or  by  both  such  fine  and  imprisoament. 

The  granting  a  continuance  was  largely 
a  matter  within  the  discretion  of  the  court. 
The  ofTenae  charged  was  a  misdemeanor. 
We  do  not  think  any  of  the  rights  of  the  de- 
fendant were  prejucucially  affected  by  the  ab- 
sence of  attoni^s  who  had  preparea  tot  the 
Mai.  He  was  represented  by  counsel  of 
high  standing  and  ability,  and  we  find  noth- 
ing in  the  record  to  iodicate  that  any  point 
favorable  to  him  was  overlo(^ed. 

There  was  some  confusion  in  the  answers 
made  by  the  juror  Hale  Ritchie  touching  his 
■opinion  of  the  guilt  or  innocence  of  the  de- 
fendant, but  his  whole  euuninatiim,  taken 
^together,  does  not  show  him  to  have  been 
disqualifled. 

Cfomplaint  is  made  that  aeveoral  of  defend- 
ant's witnesses  on  cross-examination  were 
^subjected  to  rigid  inquiries  as  to  the  exist- 
ence of  a  certain  organization  formed  for  the 
purpose  of  destroying  property.  Nothing 
more  was  extracted  by  tne  state  from  such 
witnesses  than  the  defendant  himself  con- 
fessed concerning  sueh  organization.  He  ad- 
mitted that  he  was  a  member  of  a  company 
which  assembled  on  the  state  house  steps, 
and  frnn  there  moved  to  the  place  where 
the  propesty  in  question  was  injured,  and 
that  he  tot^  an  ax  along  l>ecause  ha  thought 
he  might  be  called  on  to  use  it. 

There  was  no  error  in  the  instruction 
that,  if  the  d^endant  was  present^  advising 
■counseling,  or  encouraging  tiie  breaking  of 
the  doors  and  windows,  he  was  equally  as 
guilty  with  those  actually  committing  the 
offense,  although  he  may  not  in  person  have 
injured  said  pro[>erty.  In  misdemeanors  all 
ooncerned,  if  guilty  at  all,  are  principals. 
.Biate  v.  Oumee,  H  Kan.  Ill;  Bharpe  v. 
WilUama,  41  Kan.  66,  20  Pac  407. 

The  appellaat  off^«d  to  prove  that  the 
proseeating  witness,  at  the  time  the  tres- 
pass was  committed  and  his  property  in- 
jured and  destix^ed,  was  the  keeper  of  a 
place  where  intoxloUing  liquors  were  sold 
as  a  beversge  in  violation  of  law,  and  that 
the  property  in  question  was  unlawfully 
used  as  an  acceasctt-y  thereto.  This  offer 
was  rejected  by  the  court,  and  the  testimony 
excluded.  Upon  this  ruling  the  questitm 
arises  whether,  the  owner  of  the  property 
liavii^  employed  It  as  an  aid  to  the  main- 
tenance of  a  common  nuisance,  the  appelant 
was  justified  in  being  a  party  to  its  destruc- 
tion without  process  of  law.  Under  our 
-statutes  all  places  where  intoxicating  liquors 
are  sold,  or  where  persons  are  permitted  to 
resort  for  the  puipMe  of  drinking  intoxi- 
cating liquors  as  a  beverage,  or  where  such 
liqu<H-B  are  kept  for  Mle,  barter,  or  driivny 
in  violation  <n  the  probibitoiy  liquOT  law, 
are  declared  to  be  common  nuisances;  and 
upon  the  judgment  of  a  court  having  juris- 
diction that  such  places  are  nuisances  the 
sherifT  or  constable  or  marshal  of  any  city 
where  the  same  are  located  shall  be  direct^ 
to  shut  up  and  abate  such  places  by  taking 
possession  thereof,  and  of  all  intoxicating 
llquOTs  found  therein,  together  with  all 
:S4  Ii.  R.  A. 


signs,  screens,  bars,  bottles,  glasses,  and  oth- 
er property  used  in  keying  and  maintaining 
said  nuisances,  and  the  same  shall  be  forth- 
with publicly  destroyed  by  such  offico-.  It 
is  further  provided  that  the  attorn^  gcaer- 
al,  county  attOTney,  or  any  citizen  of  ttie 
county  where  such  a  nuisanoe  esiata  ini^ 
maintain  an  action  in  the  name  ot  the  state 
to  abate  and  popetually  enjoin  it.  Here  is 
a  complete  l^al  ranedy,  easy  to  obtain, 
which  was  open  to  tiie  appellant  or  any  ot 
his  associates.  Indeed,  we  believe  it  to  be 
more  drastic  and  summary  in  its  applicatim 
to  the  subject  than  the  law  of  any  other 
state  in  the  Union.  The  existence  of  such 
common  or  public  nuisance  as  appellant  oi- 
feted  to  show  was  kept  by  the  prosecuting 
witness,  in  violation  of  law,  injuriously  a£ 
f octed  all  other  perscms  in  tlw  dty  of  T<^>eka 
equally  with  himself.  It  is  not  (Maimed  that 
he  was  specially  injured,  or  peculiarly  or 
individually  hurt,  in  any  other  mann^  or 
degree  than  in  common  with  all  others  in 
the  community.  He  could  not  have  main- 
tained an  action  in  his  own  name  to  abate 
the  nuisance.  Jonea  v.  Ohanute  (Kan.)  05 
Pac  243.  In  the  case  of  Brown  v.  i'erfetns, 
12  Gray,  89,  the  supreme  court  of  Maaaachn- 
setts  had  befwe  it  a  similar  question.  In 
an  action  of  tort  for  breaking  and  entearing 
the  plaintiff's  shop  and  carrying  away  and 
destroying  a  barrel  of  vinegar  and  other 
goods,  the  answer  of  ttxe  defendant  alleged 
that  tiie  building  was  kept  for  the  sale  of  in- 
ttnacating  liqu(»'S,  and  was  a  public  nui- 
sance; that' a  large  number  of  persons  as- 
sembled to  abate  the  Bame,  and  destn^ed  or 
injured  no  article  of  merchandise,  but  only 
spirituous  liquor,  unlawfully  kept  for  sale, 
and  did  no  other  act  and  useid  no  more  force 
than  was  necessary  to  abate  such  nuisance 
By  statute  in  force  in  Massadiusetta  at  that 
time  all  intoxicating  liqucM's  kept  for  sale, 
and  the  vessels  and  implements  actually 
used  in  selling  and  keeping  the  aame,  weie 
declared  to  be  oomnum  nuisances,  and  were 
to  be  regarded  and  treated  as  sudi.  By  an- 
other statute  all  buildings  or  tenonents  used 
for  the  illegal  keeping  or  sale  of  intoxicat- 
ing liquors  were  declared  to  be  ccmmion  nui- 
sances. The  trial  court  instructed  the  jury 
that  intoxicating  liquM's  kept  for  sale,  with 
the  vessels  containing  them  and  articles  used 
in  their  sale,  being  declared  by  law  to  be  a 
common  nnisanetv  it  was  lawful  for  aiqr 
person  to  destn^  t^em  by  way  of  abate- 
ment, and  that  sndi  action  would  be  the 
exercise  of  a  common  and  lawful  right. 
This  instruction  was  held  to  be  ^oneoos. 
The  opinion  was  ddivered  by  Shaw,  Ch.  J., 
one  of  the  ablest  of  American  jurists,  and 
we  extract  from  it  such  portions  as  are  most 
pertinent  to  the  qiuauiHi  before  us:  ''It 
is  not  lawful  by  ta»  common  law  for  any 
and  all  persons  to  abate  a  common  nmsanee 
merely  because  it  is  a  common  nuisanoe, 
though  the  doctrine  may  have  been  some- 
times stated  in  terms  so  genwal  as  to  give 
countenance  to  this  supposition.  This  right 
and  power  is  never  intrusted  to  individuals 
in  general,  wiUiout  process  of  law,  by  way 
of  vindicating  the  public  right,  but  solely 
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tar  the  Tdief  of  a  party  whose  light  is  ob- 
structed hj  such  iwiiffanffli**  Page  101.  "The 
true  theory  of  abatement  of  nnlBaBce  is  that 
-an  individual  citizen  may  ahate  a  private 
nuisance  injurious  to  him  whea  he  oould 
also  bring  an  action;  and  also,  when  a  com> 
men  nuisance  obstructs  his  individual  right, 
Jie  may  remove  it  to  enable  him  to  enjc^ 
that  right,  and  he  cannot  be  called  in  que»- 
Uon  tor  80  doing.  As  In  the  caae  of  the  ob- 
8tructl<m  across  a  highway,  and  an  unau- 
thorized bridge  over  a  navigable  water- 
course, if  he  has  occasion  to  use  it,  he  may 
remove  it  by  war  of  abatementw  But  this 
would  not  justi^  strangers,  being  inhabi- 
tants  of  other  puts  of  tiie  oommonwealth, 
having  no  such  occasion  to  use  it,  to  do  the 
dame.  Some  of  the  earlier  cases,  perhape,  in 
laying  down  the  general  pn^oeition  that 
private  subjects  may  abate  a  common  nui- 
sance, did  not  expressly  mark  this  distinc- 
tion; but  we  think,  upon  the  authority  of 
modern  cases,  where  the  distinctions  are 
more  accurately  mad^  and  upon  principle 
this  is  the  true  rule  of  law."    Pages  101, 


102.  "The  keeping  of  a  building  for  the  sale 
of  intoxicating  liquors,  if  a  nuisance  at  all, 
is  exclusively  a  common  nuisance;  and  the 
fact  that  the  husbands,  wives,  children,  or 
-servants  ot  any  person  do  frequent  such  a 
place,  and  get  intoxicating  liquw  there,  does 
not  make  it  a  special  nuisance  or  injury  to 
their  private  rights,  so  as  to  authorize  and 
justify  such  jpersona  in  breaking  into  the 
shop  or  building  where  it  is  thus  sold,  and 
destroying  the  liquor  there  f«md,  and  the 
vessels  in  which  it  may  be  kept;  but  it  can 
only  be  prosecuted  as  a  public  or  common 
nuisance  in  the  mode  prescribed  hy  law." 
Page  102.  The  enunciation  of  the  law  finds 
approval  in  all  the  text-books  upon  the  sub- 
ject, so  far  as  we  have  examined  them. 
Wood,  Nuisances,  3d  cd.  pp.  966-968; 
Webb's  Pollock,  Torts,  p.  516,  note.  See 
also  CortheU  v.  Holmes,  87  Me.  24,  32  Atl. 
715.  In  Webb's  Pollock,  on  Torts,  p.  517, 
it  is  stated  that  in  England  the  application 
of  the  remedy  of  abatement  by  the  forcible 
act  of  an  individual  is  now  in  use  only  aa  to 
ri^^ita  of  ODDimoQ  rights  of  way,  and  some- 
times rights  of  water,  "and  even  in  those 
cases  it  ought  never  to  be  laed  without  good 
advisement."  A  fence  across  a  public  road 
is  a  common  nuisance,  which  a  person  jour- 
n^ing  along  the  highway  may  l^lly  abate 
by  removing  tho  obsU^ction.  This  is  so  be- 
cause his  prc^p'ess  is  impeded,  and  particu- 
lar injury  is  sustained  by  him  not  shared 
in  by  the  community  generally.  This  rieht 
of  abatement,  however,  cannot  be  lawftilly 
exercised  by  one  living  at  a  distance  from  the 
obstructed  way,  with  no  immediate  occasion 
to  use  it,  who  goes  out  for  the  express  pur- 
pose of  removing  the  impediment  in  the  in- 
terest of  the  traveling  public,  for  fear  that 
he  or  his  nelghbcara  might  receive  injury 
from  it.  The  appellant  and  his  associates 
proceeded  on  the  trroaeaoB  bdief  that,  be- 
cause the  prosecuting  witness  was  a  violator 
of  the  law,  they  mig^t  ri^ht  the  wrongs  the 
public  was  suffering  by  his  acts,  and  uiia  in 
a  summary  manner^  by  resort  to  physical 


force,  guided  only  by  the  counsels  of  a  mob. 
It  was  a  ecm^egation  of  law  breakers  on 
one  aide  retaliating  upon  an  individual  law 
breaker  on  the  other  for  lawless  acts  of  the 
latter  which  affected,  not  them  alone,  but 
hundreds  of  others  (the  public),  whom  they 
assumed  to  represent.  Courts  of  justice 
cannot  approve  or  countenance  such  disre- 
gard of  the  law.  To  do  so  would  create  and 
encourage  disrespect  for  ail  governmental  re* 
atraint,  which  is  the  beginning  of  anaxvhy. 

The  fudgment  of  the  District  Court  ipiU 
be  affirmed. 

All  the  Justices  concur. 

Rehearing  denied. 


H.  C.  POHLMAN,  Plff.  in  Err., 

V. 

G.  F.  DAWSON  et  at. 


.Kan. 


■  ) 


*DefendaB«,  who  was  «  barbep  and 
owner  ot  m  eliop,  sold  bl«  {araltar^  tools, 
and  flztnrei  to  tbe  plalntHTs,  and  agreed  that 
be  wonld  not  engage  In  the  barber  business 
In  anj  manner  In  tbe  town  of  Rassell.  Held, 
tbat  a  decree  enjoining  defendant  from  work- 
ing as  an  employee  of  the  owner  of  another 
barber  shop  in  tbat  town  will  be  sustained. 

(Jclj  e,  1001.) 

ERROR  to  the  District  Court  for  Russell 
County  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  brought  to  enjoin 
defendant  from  engaging  in  the  barber  houi- 
ness.  A-^rmed. 
The  facts  are  stated  in'  the  opinion. 
Mesara.  L.  B.  Beardaley  and  W.  O. 
Eastland,  for  plaintiff  in  error: 

All  contracts  0I  this  kind  are  to  some  ex- 
tent against  public  policy,  and  th^  provi- 
siontf  are  not  to  he  extended  ocmstruction 
or  implication. 

Roller  r.  Ott,  14  Kan.  609;  RiohardaoH  v. 
Emmort,  44  Kan.  266.  24  Pac  478. 

From  reading  the  contract  as  a  whole,  the 
words  as  therein  used,  "in  any  manner,"  in 
their  usual  and  ordinary  interpretation, 
which  should  be  given  them,  admit  of  but 
one  construction,  and  that  is,  that  plaintiff 
in  error  was  not  to  own,  operate,  carry  on. 
control,  or  conduct  a  barber  business  in  Rus- 
sell, Kansas,  on  his  own  account,  or  by  an 
agent  or  partner. 

*Headitote  by  Smith,  J. 


NoTK. — For  earlier  cases  in  this  series  aa 
to  contracts  In  restraint  of  trade  generally,  ser 
Western  Wooden  Ware  Asso.  t.  Starke^  (Mich.) 
11  L.  n.  A.  503;  Gamewetl  Plre  Alarm  Teleg. 
Co.  V.  Crane  (Uasa.)  22  L.  R.  A.  678,  and  note; 
Cowan  V.  Falrbrotber  (N.  C.}  82  L.  B.  A.  829 ; 
Laflctn  Rale  Co.  v.  Fringeli  (Ohio)  41  L.  R.  A. 
185;  Anchor  Electric  Co.  v.  Hawks  (Mass.) 
41  L.  R.  A.  180;  Trenton  Pottertes  Co.  v.  011- 
ohant  <N.  J.  Eq.)  46  L.  R.  A.  255 ;  Btorall  v. 
McCutchen  ft  Co.  (Ky.)  47  Ii.  B.  A.  287;  and 
Stelchen  t.  Feblelsen  (Iowa)  Bl  L.  R  A.  412. 
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Eansab  Hufrbmb  Coubt. 


A  raero  employee — one  who  works  in  a 
barber  ahop  owned  and  operated  by  another 
— is  not  engaging  in  the  buuness  in  any 
nuuner. 

^iohardfMM  v.  Emtnert,  44  Kan.  262,  24 
Fac.  478;  Tabor  t.  Blake,  61  N.  H.  83. 

Mr.  Ottorse  W.  HoUand  for  defendants 
In  error. 

8  mi  til,  J.,  delivered  the  opinion  of  the 

court: 

Thia  was  an  action  brought  by  plaintiffs 
below  to  enjoin  the  plaintUT  in  error  from 
working  at  tiie  barber  trade  in  the  town  of 
BuBsell  in  violation  of  the  terms  of  a  con- 
tract made  1^  him  with  tiie  plaintiffs.  It 
is  all^^  in  the  amended  petition  that  the 
parties  entered  into  a  written  contract,  a 
copy  of  whicli  is  set  out,  in  whicb  plaintiff 
in  error,  for  adequate  consideration,  agreed 
as  follows:  "I,  H.  C.  PtAlm&n,  do  bere^ 
•ell  and  assign  ell  my  right,  titl^  and  inters 
est  to  the  building  now  used  me  as  a 
barber  shop,  toseOier  with  all  furniture, 
tools,  and  materials  in  said  shop,  to  O.  F. 
Dawson.  I  also  agree  not  to  engage  in  the 
tiarber  business  in  any  manner  in  Russell, 
Kansas,  while  said  G.  F..  £.  E.,  or  H.  A. 
Dawson  shall  conduct  the  same."  The  pe- 
tition avers  that,  at  the  time  the  action  was 
brought,  Pohlmon  was  working  at  the  bar- 
ber trade  in  Russell,  Kansas,  in  a  shop  run 
by  one  Clarence  Lester,  in  violation  of  the 
terms  of  tbe  contract,  to  the  great  damage 
of  plaintiffs;  that  be  commenced  work  in 
said  shop,  in  violation  of  hia  agreement,  on 
or  about  the  2lBt  day  of  July,  1898,  and  has 
worked  ever  since,  and  is  now  working,  at 
said  barber  trade.  The  defendant  l»Iow 
demurred  to  this  petition  on  the  ^ound  that 
it  stated  no  cause  of  action.  His  demurrer 
was  overruled,  and,  electing  to  stand  there- 
on, a  perpetoal  injunction  was  decreed 
against  him,  and  he  comes  here  1^  proceed- 
ings in  error. 

The  principal  contention  is  that  the  plain- 
tiff in  error  was  not  violating  the  terms  of 
the  contract  in  working  for  the  proprietor 
of  another  shop.  We  disagree  with  counsel 
in  this  claim.  The  contract  is  that  Fohlman 
should  not  engage  in  the  barber  business  in 
any  mnnp^^r  in  Russell,  Kansas.  This  means 


that  he  would  not  cany  en  said  buainesa 
after  the  manner  of  either  a  proprietor  or 
an  employee.  We  think  that  by  the  compre- 
hensive language  used  he  contracted  not  to 
work  as  a  Dartier  for  aiqr  other  person  in 
that  town  so  long  as  defendants  in  error 
were  in  business.  Engaging  himself  as  an 
employee  in  a  rival  shop  would  result  in 
^eat^  harm  to  the  defendants  in  error  than 
if  Uie  parties  had  been  carrying  on  a  purdy 
commercial  business.  The  barber  6ustaiD<« 
peraonal  relvutions  with  his  eoatomer^,  whicb 
are  at  least  quasi  professionaL  Fonnerly,. 
by  statute  (S2  Hen.  VlII.  chap.  42),  in  Eng- 
land, barbers  were  united  wiw  a  company 
of  suigeons;  it  being  enacted  that  they 
should  confine  tbemselves  to  the  operations 
of  bloodletting  and  drawing  teeth.  While- 
a  barber  no  longer  practises  surgery  or  ex- 
tracts teeth,  his  vocation  depends  for  success- 
on  the  skilful  sharpening  of  his  blade  and 
the  dexterity  of  its  use.  It  differs  easen- 
tiidly  from  a  oommercial  pursuit.  The  pa- 
trons of  a  mercantile  establishment  are  gen- 
erally indifferent  concerning  the  ability  and 
experience  of  a  clerk  or  proprietor,  who^e 
dealings  with  them  are  chieny  confined  to 
quoting  prices,  and  separating  from  the 
stock  such  quantities  of  goods  as  the  cus- 
tomer buys.  The  owner  may  sell  out  to 
another  and  set  up  again  for  himself  in  the 
same  business  near  $7)  7^  purchasers  find 
what  Is  suitable  to  thdr  wants  still  exposed 
for  sale  1^  the  new  proprietor  at  the  old 
stand.  Like  the  surgeon  or  dentist,  when 
the  barber  moves  he  attracts  to  himself 
those  having  confidence  in  his  ability;  and, 
the  greater  his  professional  skill,  Uie  more 
difficult  it  is  to  alienate  frtmi  him  those  to 
whom  his  services  have  given  satisfaction. 
The  claim  that  the  amended  peUtion  did  not 
relate  bade  to  the  time  the  actios  waa  oon- 
menced  cannot  be  sustained.  There  ia  an 
express  averment  that  it  does  so,  and  the 
verification  states  that  the  facta  set  out 
were  true  when  the  original  petiticm  ms 
filed. 

The  judgment  of  the  court  below  smO  t# 
o/Tirmed. 

All  the  Justices  concur. 


KENTUCICT  COXJRT  OF  APFEAI^;, 


B.  A.  MONTGOMERY.  Appt^ 

V. 

City  of  LEBANON. 

<  Kj.  ) 

A  farmeF  wbo,  to  tcl-vc  him  ehlldren 
■vhool  (acuities,  takes  a  hoaae  In 
town.  In  which  be  places  some  of  bis  bonse- 
bold  effects  and  Uvea  with  bis  tamllj.  Is  not 
snbjRct  to  taxation  tber%  where  be  keeps 
his  country  bouse  at  all  times  in  readiness 

Note. — For  eases  In  this  series  as  to  acqnlr- 

Ing  residence  as  a  voter  wblle  attending  srhool, 
see  note  to  Wolcott  t.  Holcomb  (Mich.)  23  L, 
B.  A.  ^16,  and  Ae  Barry  (N.  T.)  B2  L.  B.  A. 
881. 

54  L.  IL  A. 


to  receive  tbe  family  wboi  the  purpose  of 
their  Bojonrn  In  town  shail  have  been  accrat- 
pliebed,  and  performs  bis  duties  as  a  dtlasa 
where  his  country  bouse  is  located,  *'«'—'"C 
that  as  bis  home. 

(October  2,  1001.) 

APPEAIj  by  complainant  from  a  Judg- 
ment of  the  Circuit  Court  for  Marion 
County  in  favor  of  defendant  in  a  suit  to 
enjoin  the  collection  of  certain  taxes  whidi 
had  been  assessed  against  onnplalnant.  Mt^ 
versed. 

The  facts  are  stated  hi  the  opinion. 
Mr.  H.  W.  Rires  t<a  appellant. 
Jfr.  H.  P.  Ooope*  iw  appeUetb 
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'  CmMjf  J.,  delivered  Ui«  (^iiuon'<rf  the 
court: 

It  is  Bubstaiitially  alle;^  in  the  petititHi 
that  the  appdlant  was,  and  had  been  for 
many  years,  a  citizen  of  Marion  county,  re- 
siding and  making  bis  home  uptm  hia  farm, 
own^  by  him,  a  few  miles  from  Lebanon; 
that  his  farm  and  a  dweUiug  thereon  consti- 
tuted hia  home^  and  the  proceeds  M  his  cul- 
tivation and  management  of  the  farm  were 
tiie  source  of  his  income  from  which  he  de- 
rives suppwt  iuT  himsdf  and  family,  and 
that  he  had  no  other  business,  tbat  a  short 
time  since,  desiring  to  have  his  children 
within  convenient  access  to  the  schools  in 
the  city  of  Lebanon  while  they  were  of 
school  sge,  he,  with  his  family,  removed 
many  of  his  hoiisdiold  effects  to  a  house  in 
the  'city  of  Lebamm  owned  by  plaintiff's 
wife,  and  his  family  now  occupy  ssid  bouse 
ioT  the  purpose  aforesaid.  It  is  further 
averred  that  he  was  still  devoting  bis  atten- 
tion to  his  farming  and  his  dwelling  t^b^e- 
on,  which  be  has  never  abandoned  as  his 
permanent  home,  and  which  he  keeps  in  con- 
dition ready  at  all  times  to  receive  his  fam- 
ily when  Uie  purpose  of  their  sojourn  in 
Liroanon  shall  have  been  acctHophshed,  or 
when  ther  desire  to  return;  that  bis  farm 
is  his  only  home,  his  residence  in  Lcitanon 
temporary;  tbat  he  at  all  times  continued 
to  perform  bis  duties  as  a  citizen  in  t^e  pre- 
cinct in  which  his  said  borne  is  situated,  be- 
ing a  regularly  appointed  and  acting  sur- 
v^or  of  a  public  highway  in  said  pr^not; 
that  he  bad  not  at  ai^  time  sought  or  un- 
dertaken to  exercise  any  of  the  prlvile^ 
pertaining  to  citizens  having  their  domicil 
in  the  city  of  Lebanon,  and  has  never  at  an^ 
time  claimed  a  home  in  said  city.  The  peti- 
tion further  shows  tbat  against  bis  protest 
the  oRicers  of  Lebanon  bad  listed  him  fco- 
taxation  as  a  citizen,  and  bad  assessed 
against  him  tor  municipal  tazaticoi  $1,800 
of  personalty,  consisting  of  cash,  cash  notes, 
etc.,  and  charged  against  him  a  per  capita 
or  poll  tax.  A  perpetual  injunctiim  was 
asked  for  restraining  the  ofQcars  from  com- 
pelling him  to  pay  said  taxes,  llie  answer 
of  the  appellee,  city  of  Lebanon,  may  be 
treated  as  a  traverse  of  all  the  material 
averments  of  the  petition  which  tend  to 
show  a  right  to  relief.  It  is  further  alleged, 
in  substance,  that  about  two  years  before 
the  institution  erf  the  suit  plaintiff  and  bis 
wife,  with  the  Intention  of  making  the  cit^ 
their  permanent  home^  conatmctM  a  venr 
commodious  and  costly  residence,  in  whidii 
plaintiff  and  his  wife  and  children  have  re- 
sided and  lived  at  all  times  since  its  con- 
struction. It  also  shows  tbat  ba  sends  bis 
children  to  the  school  locat«d  in  the  city  free 
of  charge;  that  his  wife,  Litie  MontgomcTy, 
did  not  and  does  not  intend  abandoning  her 
home  in  the  city  of  Lebanon.  The  reply 
traverses  the  material  averments  of  the  an- 
swer Mcept  as  to  the  building  of  the  bouse 
for  his  wife  and  the  fact  that  lie  sends  his 
fi4U  R.  A. 


children  free  to  school,  he  paying  his  pro* 
portion  of  the  tax  imposed  by  the  state  for 
schools,  llie  court,  upon  final  bearing,  dis* 
missed  plaintiff's  petition,  and  fr(»a  that 
judgment  this  appeal  is  prosecuted. 

We  deem  it  unnecessary  to  recite  in  detail 
the  eviden(»  at  length  intooduced  the  par- 
ties. Nor  is  it  necessary  to  ent^  into  an 
extended  discussitn  of  the  law  in  respect  to 
the  domicil  of  a  part^,  nor  what  it  takea  to 
otmstitnte  a  domicil  to  acquire  one,  or  to 
lose  one's  domicil.  An  extended  discussicHi 
of  these  questions  may  be  found  in  10  Am. 

Eng.  Enc.  Law,  2d  ed.  pp.  18  et  aeq.  The 
intention  of  a  party  to  hold  or  acquire  his 
domicil  is  always  a  very  material  fact,  and 
is  entitled  to  much  weight  in  determining 
the  l^;al  domicil  of  a  party.  Notwithstantf 
ing  this,  the  manifest  actions  and  conduct 
of  a  party  may  be  properly  beJd  to  fix  and 
determine  bis  true  dooucdl  desfHte  his  de- 
clared intention.  In  the  ease  at  bar  it  is 
clear  tbat  appellant  never  became  domiciled 
in  Lebanon  unless  he  became  so  by  reason  of 
the  fscts  occurring  within  two  years  preced- 
ing this  litigation.  His  dcmiicil  was  cer- 
tainly in  the  counl^,  not  far  frcmi  Lebanon, 
but  outside  of  it.  Bia  only  business  is  farm- 
ing. He  cultivates  his  farm,  or  has  it  cul- 
tivated. Part  of  his  household  goods  re- 
msins  in  his  house  on  his  farm.  He  retains 
the  right  to  remove  his  family  bs<^  to  hia 
bouse  at  any  time,  and  be  says  be  spends 
most  of  bis  time  on  the  farm,  and  that  be 
removed  bis  family  to  Lebanon  to  stay  only 
while  bis  two  children  were  in  the  school 
age,  tJie  youngest  of  whom  was  sixteen 
years  old  at  the  time  of  the  trial.  He  says 
he  never  exercised  any  of  the  privileges  oi 
citizenship  peculiar  to  tiie  tity,  never  regis- 
tered there  as  a  voter.  It  is  true  that  he 
sends  his  children  free  to  the  fcee  school  in 
LebaiK»i,  but  it  does  not  appear  that  there  is 
any  spenal  municipal  tax  collected  for  the 
suppcMTt  of  the  free  school,  and  it  is  claimed 
for  appellant  that,  inasmuch  as  he  pays  his 
share  of  the  state  tax  devoted  to  free 
schools,  be  should  be  allowed  to  send  bis 
children  to  the  free  school  in  whatever  dis- 
trict they  might  for  the  time  being  reside. 
After  careful  consideration  of  the  law  and 
facta  of  the  case,  we  have  reached  the  con- 
clusion that  the  appellant  had  not,  at  the- 
time  of  the  trial  of  this  oase^  lost  or  aban- 
doned his  country  dwnicil.  It  results,. 
theretvre,  that  the  court  erred  in  dismissing 
his  petititm.  We  do  not  mean,  however,  t» 
det^*mine  or  decide  that  an  indefinite  con- 
tinuation of  hia  residence  in  Lriianon,  or 
other  acts,  may  not  work  a  forfeiture  of  hia 
country  dcKnicil,  and  authorize  the  court  to 
bold  that  bis  true  domicil  Is  in  Lebanon. 

The  judgment  appealed  from  ie  reversed, 
and  cause  remanded,  with  directions  to  per- 
petuate the  injunction  against  the  ooUection 
of  the  taxes  then  assessed,  ana  for  proceed* 
ings  emsistent  herewith. 
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340BILE  &  OHIO  RAILROAD  COMPANY. 
(  Kj  I 

%•  A  atatvte  permtttlBV  a  f orelfcn  rail- 
road AorporatloA  to  extead  Itm  road 

',  tbrough  the  state,  subject  to  the  restrlctfoas 
preKcrlbed  by  Its  charter  for  Iti  government 
within  the  state  of  Its  domlcll,  whea  so 

''  cepted,  constltates  a  contract  which  will  pre- 
clude the  state  from  subsequentlr  requiring 
it  to  become  domesticated  as  a  coadttlon  to 
Its  continued  aijoyment  of  the  privilege. 

B.  Compelllac  a  (orelKa  railroad  cor- 
poration operating  a  portion  of  Its  road 
within  the  state  to  baeome  domesticated  U 
not  OD  anlawtnl  InterfenDCt  with  Interstate 
commerce. 

3.  Tka  eaiial  protectlan  of  tho  laws  Is 
aot  dealed  to  a  forolva  railroad  oor- 
poratloa  operating  a  portion  of  Its  road 
within  the  state,  by  compelling  It  to  become 
domesticated  as  a  condition  to  Its  contlaulng 
such  operation. 

(Onffv,  J;  ditxentt.} 
(September  27.  1901.) 

APPEAL  by  the  Ocnninonwealth  from  a 
judgment  of  the  Circuit  Court  for  Car- 
lisle County  in  favor  of  defendant  in  a 
prosecution  against  it  for  violating  the 
statute  requiring  it  to  beootne  domesticated 
aA  a  condition  of  continuing  business  with- 
in the  state.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Robert  J.  Breekfaurtdco  tor  appel* 
lant. 

UetBTB.  lAnadoH  4fc  ]Leek,  SaCold  Ber- 
mvTt  and  Shfllbonraa  Kane  for  appel- 
lee. 

O'Bear*  3.,  delivered  the  (pinion  of  the 
court: 

Appellee.  Mobile  ft  Ohio  Railroad  Com- 
pajiy,  was  incorporated  bj^  the  ttate  of  Ala- 
iMuna  yebruary  3,  1848,  with  the  usual  pow- 
ers and  privileges,  looking  to  the  construc- 
tion of  a  line  of  railway  from  Mobile,  Ala- 
bama, to  some  point  on  tfhe  Ohio  or  Miasia- 
eippi  river.  On  the  20th  day  of  Februaiy, 
1848.  the  legislature  of  this  state  passed  the 
following  enaUing  act: 

"An  Act  to  Authorize  the  Mobile  &  Ohio 

Railroad  Company  to  Extend  Their  Rail- 
'    road  from  the  South  Boundary  Line  of 

the  State  of  Kentucky  to  the  Mississippi 
'    or  Ohio  Rivera. 

"Sec.  1.  Be  it  enacted  by  the  general 
assembly  of  the  commonwealth  of  Kentucky, 
that  the  Mobile  &,  Ohio  Railroad  Com- 
pany, when  formed,  under  the  act  of  the 
general  assembly  of  .tJie  Htate  of  Alabama, 
approved  February  3,  1848,  entitled,  'An 


Art  to  Incorporate  Vka  Mobile  &  Ohio 
Railroad  Company,'  shall  be  allowed  tba 
privilege  of  making  a  necessary  recoimoia- 
sance  and  surv^,  fat  the  purpose  of  ascer- 
taining the  most  eligiUe  route  for  extend- 
ing their  Mol^le  &  Ohio  Railroad  to  any 
point  upon  the  Mississippi  or  Ohio  rivers, 
in  this  state. 

"Sec.  2.  That  «a  somi  as  said  route  and 
point  shall  be  ascertained,  tb«  said  Mobile 
&  Ohio  Railroad  Company  shall  be  al- 
lowed the  ri^t  of  way  for  the  extensioB 
and  construction  of  thedr  said  railroad,  frran 
the  Tennessee  line  to  the  Mississippi  or 
Ohio  rivers ;  and  that  th^  shall  be  coxtitled 
to  all  the  privil^B,  righU.  and  immumties, 
and  subject  to  all  sui^  restHctiona  as  ar« 
granted,  made,  and  prescribed,  for  the  bene- 
fit, government,  and  direction  of  said  Mo- 
bile &  Ohio  Railroad  Company,  within 
the  state  of  Alabama,  by  the  act  above  de- 
scribed."   Acts  1847-48,  chap.  392. 

The  company  was  formed  uoder  the  char- 
ter granted  ih»  parent  state,  and  did 
build  and  operate  thereunder  its  road  from 
Mobile  through  Alabama,  Mississippi,  Ten- 
nessee, into  and  through  Kentucky,  and  Illi- 
nois bo  St.  Louis,  Missouri.  Appellee  has 
been  operating  its  line  of  railroad  nader  the 
legislative  grants  above  named  from  184S 
to  the  present  time  although  a  portion  of  its 
road  in  Kentucky,  from  South  Columbus  to 
East  Cairo,  a  distance  <tf  some  20  miles, 
was  built  since  1856,  and  along  the  line  of 
way  proposed  for  the  Kentucky  &  Tennes- 
see Railroad  Company,  incorporated  by 
t^e  legislature  of  ibia  state  February  28, 
1870.  The  charter  privile^  of  the  latter 
oompany  seem  to  have  been  acquired  by  •{>- 
pellee  permissive  provisions  of  both  the 
charters  of  appdiee  and  of  the  Kentudcy 
&  Tennessee  Railroad  CompaDy.  Section 
841,  Ky.  Stat.,  which  became  a  kuw  July 
12,  18b3,  .provides  as  follows:  *'No  com- 
paoy,  associati<m,  or  c<xrp(H'ation  created 
by,  or  organized  under,  the  laws  or  authori- 
ty of  any  state  or  country  other  than  this 
state,  shall  possess,  c6ntrol,  nnintBin,  or 
operate  sny  railway,  or  part  thereof  in  this 
state  until,  by  incorporation  under  tiie  lam 
oi  this  state,  the  same  shall  have  become  a 
corporation,  citizen,  and  resident  of  tlilfl 
state.  Any  such  company,  association,  or 
incorporation  may,  for  t^e  purpose  of  po» 
sessing,  controlling,  maintaining,  or  opemt- 
ing  a  railway  or  part  thereof  in  this  atat^ 
becmne  a  corporation,  citizen,  and  resident 
of  bhis  state  by  being  incorporated  in  the 
manner  following,  namely :  By  filing  in 
the  ofltce  of  the  secretary  of  state,  and  in 
the  office  of  the  railroad  commission,  a  copy 
of  the  charter  or  artides  incorporatioa 
of  fluch  company,  aasociation,  or  corpora- 
tion, authenticated  by  its  seal  and  by  the 


NOTR. — For  a  ease  la  this  series  holding  that 
Sorelgn  corporation  acquires  no  vested  tli^ts 
by  corapljtng  with  existing  police  regulations 
or  comity  laws,  which  cannot  be  affected  by  sab- 
sequent  chaoires  In  such  regulations  or  laws, 
nee  Stitte  on  Information  of  Crow  v.  Firemen's 
Fund  Xna  Co.  (Uo.)  4B  L.  a  A.  868. 
■  As  to  recognition  or  exclusion  of  foreign  ear> 
54  L.  R.  A. 


poratlon  by  state,  nee  Cone  Export  A  Commis- 
sion Co.  T.  Fools  (S.  C.)  24  L.  K.  A.  2S0,  and 
note. 

For  exclusion  of  foreign  corporation  as  an  in* 
terferenre  wttb  interstate  commerce;  see  mote 
to  Kindel  v.  Beck  A  P.  lithographing  Co. 
(Colo.)  34  L.  B.  A.  811. 
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atteetoUon  ct  iita  president  and  aecretaryi 
and  thereupon  and  by  virtua  thereof,  Bucb 
oompany,  fUBOcdation,  or  oorporatioa  shall 
at  ooce  become  and  be  a  ooa-poirati<Hi,  (hU- 
zen>  and  resident  of  tbia  tAeia,  The  eecrb- 
taiy  of  state  shall  issue  to  -such  oarporation 
a  certiflcate  of  audi  inoorporation."  Ap- 
pellee ofMitiniaed  to  operate  ita  road  in  Ken- 
tucky after  the  paasa^  of  tbe  foregoing  act, 
and,  failing  to  inoorpotute  under  the  laws 
of  tJiis  state,  it  waa  indioted  and  tried  in  the 
.  Carlisle  circuit  oourt  in  November,  1900,  for 
the  allc^^  Titration  of  4iie  prorieioits  of 
this  act.  The  ciroait  oourt  found  the  de- 
fendant not  guilty,  and  the  oommonwealth 
has  appealed. 

Following  is  the  mdsment  imAeni  by 
Itw  circuit  oourt:  "Xhu  cause  coming  on 
for  trial,  the  defendant  entered  a  motim  to 
dismiss  the  iodiotment  for  the  following 
reasm:  That  §§  841,  842,  Ky.  8tat^  on 
which  this  indiotment  is  based,  are  uncon- 
Btitutional.  And  for  the  purpose  of  trying 
the  constitutional  question  the  facts  were 
agreed  and  written,  and  were  filed,  and  Ex- 
hibits A,  B,  C,  D,  and  £  filed  as  evidause, 
the  same  specified  in  agreement  of  faete^  and 
Jury  was  waived,  and  oatise  sulHnitted  to  the 
court  on  the  agreed  facta,  whereupon  the 
court  held  that  8  841  did  not  apply  to  de- 
fendant company,  or,  if  it  did  apply  to  de- 
fendant comxMuiy,  that  it  wva  unconstjttu- 
tioDft],  in  that  it  impairs  the  obligation  of 
the  grant  of  t^e  Kemtucky  general  aaaesn- 
Uy  to  the  IVL  &  O.  R.  R.  Go.,  approved  Feb- 
ruary 20,  184S,  and,  so  far  as  wat  company 
is  concerned,  thai  it  is  a  regulation  Of  com- 
merce among  the  states;  and  therefore  the 
Indiotmsnt  la  diemissed,  to  all  of  which  the 
oommonwealth  objects  and  «tcep'ts,  and 
prays  an  appeal,  which  is  ffranted." 

It  was  the  oontention  oi  appellee  on  the 
trial  below,  and  is  its  argument  her^  that 
the  act  of  February  26,  1848,  quoted  above, 
constituted  a  contract  between  the  state  of 
Kemtucl^  and  the  Mobile  ft  Ohio  Railroad 
Company;  that,  therefore,  in  so  far  as  the 
pronsitHia  of  S  841,  Ky.  Stat.,  passed  sub- 
sequent to  February,  1848,  imposed  addi- 
tional conditions  upon,  or  in  any  wise  al- 
tered tJ:e  provisions  of,  the  original  grant 
to  appellee,  it  was  not  appliofwle  to  this 
compajiy,  or,  if  applioable,  sax^  provisioDS 
wen  oontraxy  to  the  invvisions  oi  i  10,  art. 
1,  of  the  Coaptation  of  the  United  States. 
It  was  and  is  further  urged  by  appellee 
that,  its  busineea  being  admittedly  the  car- 
rying of  commodities  and  passengers  be- 
tween and  among  two  or  more  of  the  staites, 
it  was  interstate  ccmimerce,  and  that  I  841 
is  an  interference  with  said  interatate  busi- 
ness, and  vioiates  the  3d  danse  o<  S  8,  art. 
1,  of  the  Constitution  of  the  Uidted  States. 
It  Is  again  argued  for  appellee  that  {  841 
violates  the  I4th  Amendment  of  the  Con- 
stitution of  ihe  United  States,  in  that  it 
denies  to  foreign  railroad  companies  in  Ken- 
tucW  the  equal  protection  of  the  laws. 

What  was  the  mture  of  the  grant,  or, 
rather,  the  legal  character  and  effect  of  the 
net  of  legislature  ci  February  26,  1848,  con- 
ferring certain  privileges  upon  appellee  cor- 
64  Ii.  R.  A. 


porationf  The  positioa  assumed  in  argu- 
ment for  the  eornmonw-eaJth  by  the  attorney 
general  is  that  the  act  "is  neither  a  char- 
ter, a  contract,  nor  a  grant,  but  is  only  a 
license."  It  is  not  claimed  by  appellee  Uiat 
the  act  is  a  charter,  as  that  teain  is  gener- 
ally apjdied  in  law.  And  it  argues  that 
"oontract"  embraces  both  "grant"  Mid  li- 
cense." It  is  to  be  observed  that  the  Ken- 
tucky legislature,  by  the  act  in  question,  in 
the  very  title  of  i^  stated  the  purpose  of 
the  act,  vie.:  "An  Act  to  Autbonze  the 
Mobile  ft  Ohio  Railroad  Oooipaay  to  Ex- 
tend Their  Railroad  from  the  South  Boun- 
dary Line  of  the  State  of  Kentucky  to  the 
MiauBsippi  or  Ohio  Rivers."  It  may  be  as- 
sumed that  both  the  Ic^gislature  d  Kentudcy 
and  the  railroad  ocanpany  rogarded  iha  per- 
mission of  the  state  to  eom&uxA  and  aper- 
ate  the  ra&wa;jr  thxough  its  territory  to  be 
necessary.  This  act  was  to  grant  to  the 
railroad  company  that  consent,  and  to  im- 
pose the  terms  upon  which  the  privilege  or 
i-i^it  was  granted.  The  first  section  of  the 
act  gave  tne  company  the  right,  upon  ita 
organization  under  the  origiiuu  cbartor,  "to 
make  any  ncceaaniy  raxmimisaaace  and  aux- 
Ytfy  for  the  purpoae  of  aaeertaining  the 
most  eligible  rouro"  for  extending  the  pro- 
posed rood.  Section  2  of  the  act  then  pro* 
vided  that  after  such  route  might  be  ascer- 
tained the  railitMul  company  "shall  be  al- 
lowed the  right  of  way  for  the  extension  and 
construction  of  their  said  railroad  from  the 
Tennessee  line  to  the  Miesissii^i  or  Oblo 
Fivers."  Thufl  are  the  purpose  of  the  act 
sadtheri^t  eoaf«rred  clearly  setftHth.  It 
nmy  be  saad,  without  questa<»i,  that  the  Ken- 
tudcy  legislature  may  have  imposed  sucb 
conditions  upon  the  exercise  of  the  right 
granted  as  to  H  seemed  just  and  expedient. 
And  the  conditions  so  imposed  would  be 
part  of  the  grant.  Now,  what  were  the 
oonditicms  actually  imposed  I  We  find  them 
in  the  language  ai  the  doring  clauses  of  the 
2d  seotioa  <4  the  act,— that  the  company 
"shall  be  entiUed  to  all  the  privil^es, 
rights,  and  inunnnltiflB,  and  eubjeot  to  audi 
restrictions  as  are  grastoi,  mad^  and  pre- 
scribed, for  the  ben^t,  government,  and  di- 
rection of  said  Mobile  ft  Ohio  Railroad  Cran- 
pany,  within  the  state  of  Alabama,  by  the 
act 'above  described."  Aet  Feb.  3,  1848. 
The  state  of  Kemtucky  haiving  offered  the 
right  to  construot  and  operate  the  railroad 
in  question,  and  named  the  only  restrictions 
reserved  by  it  to  be  ones  similar  to  those  re- 
served in  the  charter  granted  by  Alabama, 
it  remained  to  the  company  to  either  accept 
the  terms  named,  and  build  subject  to  them, 
or  to  refuse  to  enter  the  state  with  its  road. 
It  chose  the  former  course.  The  t^ms  of 
bhe  Alabama  duuter  are  contained  in  the 
oc^y  of  the  act  of  ita  general  aasembly,  ap- 
proved February  3,  1848,  and  copied  into 
the  record.  It  is  aufficient  to  say  Uiat  there 
is  nothing  in  that  requiring  or  looking  to 
the  imposition  of  eueh  conditions  aa  aiv 
named  in  S  841,  Ky.  Sbat. 

What  may  constitute  a  grant  by  the  state 
a  contract,  widiin  the  meaning  of  the  Fed^ 
eral  Constitution?   Since  Dartmouth  OoU 
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lege  r.  Woodward,  4  Wheat.  518,  4  L.  ed. 
629,  aikd  perliapfl  the  most  famous  judicial 
nttorajice  of  the  paat  ceatiLt7,  it  has  not 
been  an  open  queBtioa  in  this  oountiy  that 
a  legislative  gntnit  to  a  oorporation  is  a  oon- 
trucC,  within  the  meaninK  (rf  tiie  Constitu- 
tion. Where  the  legislature  grants  fran- 
chises or  pri\'ileges  to  a  c(»poraition,  with- 
out reservation  of  right  to  amend  or  repeal 
the  grant,  and  the  corporation  accepts  it, 
and  e:cpends  money  or  acquires  property 
rights  hased  tiiereoo,  it  is  not  competent  for 
the  state  to  ndiseqiuntJy,  hy  ajneodment  or 
independent  enactment,  impose  additional 
ctHtditione  upon  the  privilege  of  exerciBing 
the  franchises  or  using  the  rights  so  previ- 
ouely  granted.  On  this  point  Mr.-  Justice 
Story,  in  the  first-cited  case,  said  pp.  683, 
684.  4  Wheat.,  and  p.  670,  4  L.  ed.:  "When 
a  contract  has  once  passed  bona  fide  into 
gr&nt,  neither  the  King  nor  any  {nivate  per- 
son who  may  he  the  grantor  can  recall  the 
grant  <^  the  iHromrty,  alUiough  the  convey- 
ance may  hare  been  purely  voluntary.  A 
gift  completely  executed  is  irrevooable.  The 
property  conveyed  by  it  becomes,  as  against 
the  donor,  the  absolute  property  of  the  do- 
nee, and  no  subsequent  change  of  intention 
of  the  donor  can  change  the  rights  of  the 
dooee.  2  Bl.  Com.  441;  Jenkins,  Cent  104. 
And  a  gift  by  the  Crown  of  Incorporeal 
hereditaments,  eneh  as  corporate  fnuuAisea, 
when  executed,  comes  completely  within  the 
in-incdple,  and  is,  in  t^ie  strictest  sense  of  the 
terms,  a  grajit  2  Bl.  Com.  317,  346;  Shep. 
Touch,  chap.  12.  .  .  .  And  a  grant  of 
franchises  is  not,  in  point  of  principle,  dis- 
tinguishable from  a  grant  of  any  other  prop- 
erty." And  he  further  said  (p.  075,  4 
Wheat,  and  p.  668,  4  L.  ed.) :    "Unless  a 

S3wer  be  reserved  for  this  purpose,  the 
rown  cannot,  in  the  virtue  of  its  prerogo- 
tive,  without  the  consent  oi  the  corporation, 
alter  or  amend  the  oharter,  or  densest  the  cor- 
poration of  any  of  its  franchisee,  or  add  to 
them."  And  further  along  (p.  699,  4 
Wheat.,  and  p.  674,  4  L.  ed.) :  "In  respect 
to  franchises,  whether  corporate  or  not, 
which  include  a  pernaAcy  of  profits,  such  as 
a  right  of  fishery,  or  to  hold  a  fnry,  a  mar- 
ket,  or  a  fair,  or  to  ereot  a  tumi»ke,  bank, 
or  Iffidge,  there  ia  no  yr^benae  to  say  that 

S rants  oS  them  are  not  within  the  Oonatitn- 
on.  .  .  .  The  truth,  howerver,  is  thatall 
incorporeal  hereditaments,  whether  they  be 
immunities,  dignities,  offices,  or  franchisee, 
or  other  rights,  are  deemed  valuable  in  law. 
.  .  .  Whenever  they  are  the  subject  of 
a  contract  or  grant,  they  are  just  as  much 
witAiin  the  reacfa  of  the  Constitution  as  any 
other  grant."  That  this  case,  decided  in 
1810,  both  from  its  profoundly  important 
utterances,  as  well  as  the  connection  with  it 
of  most  illustrious  and  distinguished  advo- 
cates and  jurists,  attracted  the  attention  of 
the  Kentucky  legislature,  in  common  with 
that  of  all  other  lawmaking  bodies,  cannot 
be  doubted.  Yet  the  legislature  omitted  to 
reserve  in  its  grant  of  1848  any  right  of  fu- 
ture oontrd  over  the  rights  ceded  to  the 
railroad  company,  further  than  were  rb> 
tained  by  the  provi^ons  of  the  Alabama 
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charter.  FurthemHu-^  we  find  that  tbe  le^ 
islature,  by  its  act  of  February  14,  1850, 
tacitly  recognized  that  it  had  n£.  control 
over  anA  rights  as  it  had  prerriously  er&nted 
to  CM'ptH-atiMis,  and  whidk  rigl^  nsd  be- 
come vested,  for  it  |»ovided  in  the  Mt  of 
that  date  as  ftdlows:  "All  ebarbers  and 
grants  of  or  to  oorporataiMis,  or  amcmd- 
ments  thereof,  enacted  or  granted  since  the 
14th  of  February,  1856,  and  all  other  stat- 
utes, shall  be  siibject  to  rcfteal  at  the  will 
of  the  general  assembly,  unless  a  contrazy 
intent  be  therein  plainly  expressed:  pro- 
vided,  that  whilst  privileges  and  franchises 
so  granted  may  be  repealeid,  no  repeal  slull 
impair  other  ri^ts  preiviouHly  veeted." 
[Ky.  Stat  (1894)  $  1987]. 

We  are  now  brought  to  the  etmsideratioii 
of  the  question  whether,  if  the  provisiona  of 
S  841,  Ky.  Stat  be  applied  to  aj^Iee^  it 
is  an  impairment  of  its  grant  of  Februaiy 
26,  1848.    On  this  p^nt  the  attorney  gen- 
eral argues  tiiat  an  obedience  by  appellee  to 
3  841  would  not  require  it  to  "BUTFender  a 
single  Tight  or  power  it  has  ever  lawfully 
had  or  exercised  in  Kentudcy."   But,  if  it 
could  not  lawfully  exercise  them  as  hereto- 
fore, that  would  be  equivalent  to  being  de- 
nied the  right  to  exerciae  them  at  all.  For 
appedlant  it  is  argued  that,  to  fuifll  tbe  re- 
quirement 0t  the  section  maaoA,  it  woold  be 
compelled  to  change  its  statos  b<om  that  of 
a  foreign  ocMrporaiioa  to  a  domestic  onet 
In  other  wtn-ds,  it  would  be  oompeUed  to  be- 
ccHue  a  citizen  <3i  Kentucky.    One  of  the  ad- 
vantages now  thouf^t  to  pertain  to  ite  noo- 
residency  is  the  privilege  of  ciaiming  the 
jurisdiction  o€  the  Federal  oourts  in  certain 
actions.   Otiiero  of  equal  or  greater  valna 
in  fact  may  readily  ocour  to  ibe  nnnd.  But 
we  apprehend  that  the  real  qneeiUmi  is  not 
to  the  extent  of  any  change  of  etmditifm, 
but  whether  there  is  in  fact  a^y  dianga. 
The  imposition  of  further  oonditioiu  to  ba 
performed  by  the  grantee,  other  than  tiia 
police  regulati<»ia,  before  it  can  lawfully  oas 
or  eaj<yy  the  privileges  tharetofore  granted 
to  it,  is  essentully  a  change  of  the  contract 
A  case  very  much  like  the  one  at  bar  is  that 
of  lfeu>  York,  L.  B.  d  W.  R.  Co.  v.  Penneyi- 
oanta,  1S3      8.  628.  38  L.  ed.  840,  14  Sup. 
Ct  Kep.  9S2.   It  appean  that  the  rulniad 
company,  a  Neiw  Yotie  corporation,  was  pev^ 
mittod  by  an  act  of  the  Pennsylvania  l^is- 
lature  to  build  some  42  miles  of  its  railway 
through  two  counties  of  the  latter  state. 
The  permissi<»a  was  granted  upon  certain 
stated  conditions  in  re^rd  to  taxation  and 
rate  of  frdght  on  oertam  kinds  of  coal,  etc. 
Subseqnently  the  stato  of  Pennsylvaiiia  en- 
acted a  law  under  a  seeUon  of  whldi  it 
sought  to  levy  and  collect  a  tax  upon  the 
New  Y(H-k  corporation  on  an  entirdy  differ* 
ent  basis  from  that  prescribed  in  the  act 
granting  the  frani^ise  or  right  to  build  its 
road  in  the  state.    Ilie  company  remsted  the 
attempt    The  state  courts  having  decided 
the  question  adversely  to  it,  it  appealed  to 
the  Supreme  Court  of  the  United  States.  In 
the  latter  oourt  it  was  hdd,  qieahing  <A  the 
elTect  of  the  Penn^lvania  sots:  *mioss 
acts  prescribed  the  terms  and  oonditions  u|^ 
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on  wiiich  Petmsylvania  assented  to  the  com- 
pany's confitruoting  and  operating  its  road 
through  limited  portions  of  its  territory. 
.  .  .  Consistently  with  those  terms  and 
eomditionfl  Pennsylvania  oannot  withdraw 
the  assent  which  it  gave,  upon  a  raluaible 
ooDsideration,  to  the  conetruction  aikd  opera- 
tion of  the  defeoMlant's  road  within  ita  lim- 
its. N<Mr  can  the  right  of  the  company  to 
enjoy  the  privileges  so  obtained  be  burdened 
with  conditjona  not  preeoribed  in  the  acts 
of  1841  and  1810,  except  such  aa  the  state, 
in  the  exercise  of  its  pMiee  powers  for  pur> 
poses  of  taxation  ana  for  otlier  public  ob- 

i'ects,  may  lc^>lly  impose  with  reepect  to 
lusiness  carried  on  and  property  situated 
within  its  limits."  If  S  841  is  applied  to 
appellee,  it  will  be  required,  in  order  to  con- 
tinue the  ujse  and  enjoyment  of  the  privi- 
legee  granted  to  it  in  1848,  to  do  something 
in  addition  to  that  reqirired  by  the  terms  tx 
£ts  grant,  tt  will  be  oomipened  to  take  np 
the  imrdena  of  a  citizenship,  which  it  has 
not  hitherto  had  to  bear,  and  dq>rive  itself 
of  privileges  deemed  by  many,  or  all  nmikbr- 
ly  situated,  to  be  of  oonsiderable  pecuniary 
value.  This  would  be  manifest,  substantia 
impairment  of  the  obligation  of  the  state's 
«ontract,  and  is  therefore  repugnant  to  §  10, 
art.  I,  of  the  ConsUtution  of  the  United 
States. 

The  majority  of  the  oonrt  are  of  the  opin- 
ion that,  even  were  the  statute  hi  questicm 
($841)  enforced  against  appellee  it  would 
not  be  auoh  nn  interference  with  the  inter- 
state trafBc  in  which  appellee  is  engaged  as 
to  fall  within  the  inhibition  of  the  Federal 
Constitution  on  4hfl4i  eu^jeot.  Nor  is  the 
court  ai  opinion  that  the  14th  Amendment 
to  the  C(»»tiituti<ai  is  in  any  wise  infringed, 
or  would  l>e,  by  the  enfOTceraent  of  the  stat- 
ute in  question  against  the  appelle& 

For  the  reasons  indicated,  the  judgment 
€^ppealed  from  is  affirmed. 

Gnttjt  J.,  dissents. 


J.   P.   WALDRON,  Admr.,  etc.,  of  Solon 
Fagg,  Deceased,  Appt., 

V. 

LOUISVILM  ft  NASHVILLE  RAILROAD 
COMPANY. 

(  Kj  J 

A  railroad  companT  Is  liable  to  one 
who,  having  wltliont  rl«ht  and  vrhlle 
in  a  dranken  and  heipleas  condition 
at  night  boarded  a  train  standing  (n  a  cut. 
Is  Immedlatelr  ejected  from  tbe  train  with 
knowledge  on  tbe  part  of  the  trainmen  that 
a  passenger  train  will  soon  pass  through  the 
cat,  for  Injuries  by  tbe  latter  train,  which 

Note. — For  other  cases  In  this  series  as  to  ez- 
fwsure  of  drunken  passenger  to  danger  bj  ejec- 
tion from  car,  see  Boseman  t.  Carolina  C.  B. 
0>.  (V.  C.)  19  L.  R.  A.  327,  and  no<«;  and  Lools- 
Tllle  ft  N.  R.  Co.  V.  Johnson  (Ala.)  SI  L.  R. 
A.  372. 

An  to  liability  for  death  of  drunken  mao 
ejected  from  railroad  station,  see  Hang  v. 
Creat  Northern  R.  Co.  (N.  D.;  42  L.  B.  A.  604. 
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its  superintendent  and  nearest  station  acent, 
who  luive  been  Informed  of  his  peril,  msks  no 
ellort  to  avoid. 

(Du  Uelle  and  Brnmam.  JJ.,  dbimt.) 

(Ifaj  28,  1801.) 

APPEAL  by  plaintiff  fn»n  a  judgment  of 
the  Circuit  Court  for  Simpson  County 
lu  favor  of  defendant  in  an  action  brought 
to  recover  damages  f<Mr  the  alleged  n^ligent 
killing  of  plaintiff's  intestate.  Reversed. 
The  facts  are  stated  in  the  opinion.  ; 
Measra.  Boork  A  Flnm,  for  appellant:  - 
In  exercising  the  right  of  ejecting  passen- 
gers, it  should  not  be  done  at  a  time  and 
place,  and  under  such  conditions  and  cir- 
cumstances, as  would  necessarily  expose  the 
person  ejected  to  great  peril  of  Ufe  or  bodily 
harm,  whether  the  attendant  danger  arises 
from  the  natural  infirmity  <^  the  pers(Hi  or 
is  self-imposed. 

Louisville,  C.  L.  R.  Co.  v.  Bullivan,  81 
Ky.  624,  60  Am.  Rep.  186;  Louisville  d  N. 
R.  Co.  V.  Johnson,  108  Ala.  62,  31  L.  R.  A. 
372,  ID  So.  SI;  Louisville  A  N.  R.  Co.  v. 
Logan,  88  Ky.  232,  3  L.  R.  A.  80,  10  S.  W. 
665;  I^ouievilie  A  N.  R.  Co.  v.  Ferrell,  7  Ky. 
L.  Rep.  607 ;  Loutaville  de  N.  R.  Co.  v.  Moss, 
13  Ky.  L.  Rep.  684;  Louisville,  St.  L.  &  T. 
R.  Co.  T.  Gatewood,  14  Ky.  L.  Rep.  108; 
Louisville  d  N.  R.  Co.  v.  Ellis,  97  Kv.  330, 
30  S.  W.  979;  Thurman  v.  Louisville  &  N. 
R.  Co.  17  Ky.  L.  Rep.  1344,  34  S.  W.  893; 
Broicn  V.  Louisville  d  R.  Co.  103  Ky.  211, 
44  S.  W.  048;  Railway  Co.  v.  YalUley,  32 
Ohio  St.  345,  30  Am.  Rep.  601;  Burch  v. 
Baltimore  d  P.  R.  Co.  3  App.  D.  C.  346,  26 
L.  R.  A.  128;  Haug  v.  Great  Northern  B. 
Go.  8  N.  D.  23,  42  L.  R.  A.  667,  77  N.  W. 
97. 

The  law  requires  humane  treatment.  It 
censures  that  conduct  which  evinces  such  a 
disregard  for  human  life  as  to  shock  the 
conscience  of  good  citizenship. 

If  the  station  agent  at  Franklin  knew 
that  Fagg  was  in  this  deep  out  upon  this 
dark  and  stom^  night,  upon  defendant's 
roadbed,  and  in  a  drunken  helpless  condi- 
tion, and  also  knew  that  this  north-bound 
passenger  train  would  of  necessity  run  over 
and  probably  kill  him,  and  yet  stood  idly  1^, 
p^eotly  unconcerned,  taking  no  precaution 
whatever,  absolutely  failing  to  notify  those 
in  charge  of  said  passenger  train  to  be  on 
the  lo<^out  and  guard  against  any  injury 
to  him,  is  not  suim  e<Hidu^  just  as  cruel,  as 
brutal,  as  merciless,  and  as  inhuman  as  if 
those  actually  in  charge  of  said  north-bonnd 
train  had  notice  of  his  dang^  and  failed  to 
take  any  precaution  to  prevent  the  sameT 

The  company  is  liable  for  an  injury  to 
trespassers  by  negligence  when  thoR«  in 
charge  of  the  train  discover  tbe  peril,  he- 
cause  knowledge  of  danger  by  the  servants 
in  charge  of  the  train  u  knowledge  by  the 
company,  th^  being  i^ents  of  the  company. 

Lonieville  dV.  R.  Co.  T.  Oolemon,  86  Ky. 
66f).  6  S.  W.  4S8,  8  S.  W.  876. 

The  crefr  upon  the  passeiqier  train  eonld 
have  stopped  and  rescued  F^g  without  en* 
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dangeriiu  the  life  of  any  pasB^^r;  bring- 
ing It  within  the  rule  laid  down  in  Reed  v. 
Louitrille  d  N.  R.  Co.  20  £y;  L.  Bep.  816, 
47  b.  W.  591. 

Ueaara.  3.  A.  Mitchell  and  Edward  W. 
Hlnea,  for  appellee: 

Neither  paragraph  of  the  petition  ata.teB  a 
cause  of  action. 

If  Fa^  had  be«i  diecovered  in  the  at- 
tempt to  board  the  train,  and  defendant's 
senrantfl  had  prevented  him  from  doing  so, 
would  defendajit  have  owed  him  the  duty  of 
removing  him  to  a  place  of  greater  safety? 
Clearly  not,  and  surely  the  fact  that  he  suc- 
ceeded in  getting  on  the  train  before  he  was 
discovered  did  not  deprive  defendant's  serv- 
ants of  the  right  to  put  him  off  at  the  very 
place  where  he  got  on. 

Reed  v.  Louisville  <£  B.  Co.  20  Ky.  L. 
Bm.  815,  47  S.  W.  501. 

The  mere  all^ation  that  the  defendant's 
agents  knew  of  tne  presence  of  Fagg  on  the 
track  in  a  drunken  and  helpless  condition 
is  not  sufficient  to  show  that  they  had  rea- 
son to  believe  tiiat  he  could  not  get  out  of 
the  way  of  an  approaching  train. 

Notice  wiU  ntyt  be  imputed  to  the  princi- 
pal, unless  the  knowledge  of  the  fact  reaches 
tiie  agent  while  acting  for  his  principal, 
either  generally,  or  with  reference  to  the 
transaction  to  which  the  notice  relates. 

4  Thomp.  Corp.  S  6197;  1  Elliott,  Rail- 
roads, S  226 ;  Day  v.  Wamaley,  33  Ind.  145 ; 
Walker  v.  Bannibal  &  Bt.  J.  R.  Co.  121  Mo. 
575.  21  L.  R.  A.  363,  26  S.  W.  360;  Connor 
T.  Chicago  d  N.  W.  R.  Co.  24  Wis.  167,  1 
Am.  Rep.  164. 

PaTBtert  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  J.  P.  Waldron,  administra- 
tor of  Solon  Fagg,  deceased,  instituted  this 
suit  against  the  appellee  to  recover  dama^ 
for  the  alleged  negligent  killing  of  the  in- 
testate. The  question  here  for  review  is  the 
action  of  the  court  in  sustaining  a  demurrer 
to  the  petition  aa  amended,  and  in  dinniss- 
ing  it  np<m  appellant's  failure  to  plead  fur- 
ther. It  is  in  two  paragraphs,  but,  in  our 
opinion,  it  was  not  necessary  or  proi>er  to 
thus  paragraph  it.  If  it  is  good,  it  simply 
states  one  cause  of  action;  that  is,  the  ap- 
pellee's negligent  killing  of  the  at^>dlant's 
intestate,  which  resultra  in  damage  to  the 
estate  oi  the  intestatei  Because  there  may 
have  been  one  or  m<Hre  acts  of  negligence 
which  produced  the  injury  resulting  in 
deatii  does  not  make  it  proper,  in  stating 
the  cause  of  action,  to  do  so  in  as  many 
paragraphs  as  there  may  have  been  acts  of 
negligence  which  separately  or  collectively 
produced  the  injury.  So,  In  stating  the 
averments  of  the  petition,  we  will  do  so  as 
though  it  was  not  paragraphed.  It  is 
averred  that  there  is  a  deep  eat  npcm  tiie 
defendant's  roadbed  in  the  raty  of  Fruiklin, 
immediately  north  of  defendant's  north 
switch;  that  upon  a  night  inDecetnber,1898, 
the  decedent,  Solon  Fagg,  was  in  a  drunken 
and  hdptees  condition,  and  at  about  8:00 
o'clock  upon  that  night,  whale  in  that  condi- 
tion, boarded  the  north-boond  freight  train 
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in  the  cut;  that  the  night  was  dark  mxtd 
rainy;  that  the  agei^  and  servants  of  dA- 
fendant  in  diarge  of  the  freight  train  knenr 
the  drunken  and  helpless  conditioa  of  the 
decedent;  that  they  knew  that  other  tnuns 
of  the  d^endant  would  8hf»i.ly  pass  througti 
the  cut,  yet  they  then  and  there  ne^igently 
and  wrongfully  ejected  him  from  the  train; 
that  it  was  natural  and  probable  thai,  destit 
or  CTeat  bodily  barm  would  be  ii^icted  up- 
on him  by  Te$eoa  of  being  ejected  from  tha 
train;  that  upon  the  same  inght>  while  up- 
on the  track  in  the  cut,  drunk  and  in  a 
helpless  condition,  he  was  run   over  and 
killed  by  one  of  the  defendant's  trains; 
that  upon  the  night  in  question  the  defend- 
ant's superintendent  at  Nashville,  Tennes- 
see, and  its  agent  at  Franklin,  Kentucky, 
had  notice  that  he  was  in  tbe>cut  upon  de- 
fendant's track  in  a  drunken  and  helplcBa 
oondition;   that  the  saperinteodent  and 
agent  kn^  that  in  a  abort  while  a  north- 
bound passenger  train  would  pass  through 
the    cut    where   he   was.    and    tha.t  he 
was  in  great  danger ;  that  the  superin- 
tendent and  agent  bad  ample  time  and  op- 
portunity to  notify  defendant's    crew  in 
charge  of  the  north-bound  passenger  train 
whidi  would  shortly  pass  torougb  tha  cot 
that  he  was  in  the  cut,  and  to  take  other 
precautions  to  prevent  his  injury ;  that  they 
failed  to  notify  the  crew  upon  that  north- 
bound passeoiger  train  concerning  bim,  and 
failed  and  resused  to  use  any  care  or  take 
any  precaution  to  prevent  injury  to  him; 
that  the  north-bound  passenger  train  ran 
over  and  killed  him  in  the  cut  upon  the 
night  in  question.   In  an  amended  petition 
it  is  averred  that  the  decedent  was  killed  at 
the  point  wh«rc  he  was  ejected  from  the 
train;  that  if  the  superintendesit  at  Nash- 
ville and  the  agent  at  Franklin  had  notified 
the  crew  upon  the  passenger  train  oi  the  po- 
sition which  he  oc<»ipied,  and  of  his  condi- 
tion, those  in  char^  of  it  could  and  would 
have  avoided  injuring  him,  without  endan- 
gering the  passeagen  or  the  train,  Tiie 
foregoing  avermentv  are  snbstantially  those 
contained  in  the  petition  as  amended;  at 
any  rate,  all  those  that  are  essential  to  be 
stated  for  the  purpose  of  CMisidering  the 
sufficiency  of  the  petiti(»L   Hey  are  taken 
as  true  on  demurrer. 

For  the  purpose  of  considering  the  ques- 
tion involved,  the  facts  averred  may  be  som- 
marized  as  fidlows!  Decedent,  without  a 
rieht  to  do  so^  placed  himself  upon  a  frei^it 
train,  and  thus  became  a  trespasser.  He 
did  Uiis  while  the  train  was  standing  in  a 
deep  cut,  on  a  dark  and  rainy  night  in  De- 
cember. While  he  was  in  a  drunken  and 
helplees  condition,  he  was  ejected  from  the 
train  in  the  cut,  and  left  there  in  the  omdi- 
tion  described.  This  condition  was  known 
to  those  In  charge  of  the  train  from  which 
he  was  ejected.  Th^  also  knew  that  short- 
ly thereafter  a  passenger  train  would  pass 
over  the  track  through  the  cut.  The  super- 
intendent of  the  roa^  at  Kashville,  and  the 
agent  at  Franklin,  the  station  near  by 
whtrt  the  ejection  took  places  mn  notifled 
that  he  was  on  tha  track  in  tha  ent  In  a 
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drunken  and  hdpless  condition,  and  this  no- 
tice they  received  in  time  to  have  saved  him 
from  the  impending  peril  by  the  exercise  of 
ordinary  care,  and  in  doing  which  it  woidd 
not  have  hazarded  the  lives  of  the  passoi- 
gera  or  the  property  of  the  appellee.  The 
question  ia  not  involved  as  to  the  right  of 
those  in  charge  of  the  freight  train  to  have 
ejected  the  decedent.  That  he  was  a  tres- 
passer, and  the  rl^t  to  cyect  hin^  is  ad- 
mitted. The  law  gave  the  right  to  the 
a^nts  and  servants  of  the  appeUee  to  eject 
huu.  The  question  here  for  determination 
is  whethn*  they  should  have  ejected  him  at 
the  time,  place,  and  under  the  circiimstan- 
ces  averred  in  the  petition,  considering  his 
mental  and  physical  condition.  The  liabili- 
ty of  appellee,  if  it  exists,  arises  from  the 
disregard  of  t^ose  in  charge  oi  the  freight 
train  for  human  life  vrhile  in  the  perform- 
ance of  a  legal  right,  and  the  disregard  for 
human  life  by  the  appdlee's  superintend- 
ent and  agent  siter  they  were  advised  of  the 
perilous  position  which  the  decedent  occu- 

{>ied,  and  their  failure  to  use  care  to  save 
lim.  All  courts  and  all  law  writers  agree 
that  those  in  charge  of  a  train  have  no  right 
to  throw  a  trespasser  from  it  while  moving, 
and  Uius  jeopardize  his  life.  Principles  of 
liunmanity  forbid  the  exavise  of  the  right 
in  such  a  cru^  manner.  For  the  same  rea- 
son, if  they  eject  a  trespasser  who  is  not 
imperiling  the  lives  of  the  officers  in  charge 
of  the  train,  or  the  passengers,  or  doing 
something  which  makes  it  hazardous  to  per- 
mit him  to  remain  upon  the  train  (Ijouia- 
rilfo  d  N.  R.  Co.  T.  Logan,  88  K>.  232,  3  L. 
B.  A.  SO.  10  S.  W.  655),  th^  must  be  re- 
gardful of  the  timcj  place,  and  circumstan- 
ces und^  which  they  perform  the  act  of  re- 
moval. If  the  decedeait  had  boarded  the 
train  several  miles  from  the  cut,  and  aiter 
reaching  there  had  been  removed,  under  the 
circumstances  described,  it  seems  to  us  that 
no  one  could  have  had  any  difficulty  in 
reaching  the  conclusion  that  death  or  great 
bodily  barm  would  have  been  the  natural 
and  probable  result  of  the  remon.1,  and  a 
liability  would  have  been  incurred  by  the 
appellee.  In  this  caaei,  acceding  to  the 
averments  of  the  petition,  he  got  on  the 
train,  and,  after  getting  on,  was  a  trespass- 
er, just  the  same  as  if  ne  had  boarded  it  at 
another  station,  and  been  carried  to  that 
point.  Getting  on  Uie  train  was  an  accom- 
plished fact.  The  fact  that  he  had  just  got 
on  the  train  while  it  was  standing  in  the  out 
did  not  give  those  in  charge  of  it  the  right 
to  seize  and  hurl  him  fr<»n  it,  without  re- 
gard to  omsequences;  neithu*  did  that  fact 
give  them  the  right  to  eject  him,  regu-dless 
of  time,  place,  and  circumstances,  and  his 
physical  and  mental  condition.  Th^  had 
no  more  right  to  jeopardize  his  life  in  his 
removal  because  he  had  been  on  the  train 
but  a  short  time  than  th^  would  have  had 
if  he  had  been  oarrled  to  thai  point  from 
elsewhere.  The  right  to  remove  a  trespass- 
er does  not  depend  upon  the  question  as  to 
the  length  of  time  he  has  been  on  the  train, 
neither  ia  the  liability  of  the  railroad  com- 
pany affected  by  the  fa«t  that  the  trespasser 
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has  been  on  the  train  a  long  or  a  shMi  tim& 
That  fact  has  nothing  to  do  with  the  case;. 
The  same  respmuihility  attaches  for  the  re- 
moving of  him  in  the  one  case  as  in  the  otii- 
er. 

The  principle  which  underlies  the  doctrine 
enunciated  in  Louiaville,  0.  <£  8t.  L.  R.  Co. 
V.  Hullivan,  81  Ky.  624,  60  Am.  Rep.  186, 
and  LottiavUle  <£  N.  R.  Co.  v.  Ellis,  97  Ky. 
330,  30  S.  W.  079,  is  applicable  to  the  facta 
of  this  caseu  Sullivan  was  drunk,  and 
failed  to  paj|r  his  fare  on  demand,  and  was 
removed  while  in  a  drunken  condition,  in  a 
deep  snow,  and  fdl  and  laid  in  it  until  he 
was  badly  frozen,  entailing  the  loes  of  some 
toes,  fingers,  and  part  of  his  heel.  The 
court  held  that  the  railroad  company  was 
liable  for  the  injury  reeulting  to  him  under 
the  circumstances  detailed.  In  the  BUi$ 
Case,  the  removal  took  place  vhen.  he  was- 
drunJc  and  in  a  cut  in  the  road,  on  either 
aide  of  which  was  a  wire  fence,  and  the  court 
held  that  if  the  natural  and  probable  result 
of  hia '  removal,  under  such  circumstancea, 
was  tiiat  he  would  be  killed  by  trains  that 
would  subsequently  follow,  then  the  com- 
pany was  liable.  In  ooudemning  an  instruc- 
tion in  that  case  which  assumed  the  agents- 
of  the  railroad  company  had  the  right  to- 
eject  a  trespasser,  regardless  of  the  time, 
place,  and  circumstanoea  and  his  physical 
and  mental  ctwdition,  the  court  said:  "It 
seems  to  us  that  tJie  ordinary  prindples 
which  chaxactorize  humanity  condnnn  such 
claim.  If  the  claim  of  appellee  be  true,^ 
that  the  decedent  was  ejected  in  a  cut,  away 
from  ai^  station,  with  banks  and  fences  on 
either  side  of  the  track,  in  such  mental  or 
physical  conditifm  as  rendered  him  incapa- 
ble of  taking  care  of  himself,  the  officer 
with  a  knowledge  of  his  condition,  then  it 
was  no  less  wrong  to  eject  decedent  under 
such  circumstancee  than  it  would  have  been 
to  have  ejected  from  the  train  a  tod- 
dting  child  who  had  not  mental  capacity  to 
know  the  danger  of  walking  upon  a  railroad 
track,  or  the  physical  ability  to  avoid  such 
danger  if  it  had  the  mental  capacity  to  dis- 
cern it.  Would  anyone  contcsid,  if  appel- 
lant should  kill  a  child  nnda*  such  circum- 
stances, that  it  would  not  be  liable  to  dam- 
ages therefor?"  To  show  the  viewa  that 
other  courts  have  on  questions  substantially 
similar  to  the  one  here  involved,  we  will 
quote  from  opinions  delivered  by  them.  It 
was  said  in  Havg  v.  Oreat  Jforthem  R.  Co, 
9  N.  T>.  23,  42  L.  R.  A.  669,  77  N.  W.  97  r 
"When  the  carrier  discovers  that  one  help- 
less from  intoxication  is  upon  its  train  with- 
out right,  it  must,  in  selecting  a  safe  place 
to  put  him  oiT,  have  regard  to  his  actual  con- 
dition, physical  and  mental,  without  any 
reference  to  his  responsibility  for  such  con- 
dition. The  law  declares  to  the  carrier  that 
it  shall  not  expose  him  to  great  peril,  even 
in  exercising  its  undoubted  right  to  eject 
him;  and,  in  declaring  whether  he  will  be 
subjected  to  peril,  not  only  must  climatic 
conditions,  the  propinquity  of  shelter,  an^ 
other  matters  bo  taken  into  account,  but  al- 
so the  actual  state  of  his  mind  and  bodily 
health  and  strength,  if  known  to  the  agent 
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oi  the  carrier."  In  Railtcaj/  Co.  r,  ValUUy, 
.82  Ohio  St.  340,  30  Am.  Rep.  601,  the  court 
aald:  "It  might,  perhaps,  as  far  as  tliis 
case  is  concerned,  be  conceded  tliat,  if  a  man 
were  80  intoxicated  as  to  be  without  reason, 
sense,  or  intelligence,  it  would  be  unlawful, 
as  it  would  be  inhuman,  to  expel  him  from 
'COra  fit  night,  where  be  would  be  ju^t  as 
likely  as  not  to  lie  down  upon  the  rails  and 
go  to  sleep.  We  may  ooucede,  further,  that 
to  put  oir  a  drunkra  san,  during  a  bitterly 
cold  night,  in  th«  woods,  far  from  any 
house,  when  the  probabilities  were  that  he 
would  freeze  to  death  bef(H^  hdp  could 
reach  hitn,  would  be  as  indefensible  in  law 
as  it  would  be  wicked  and  cruel  in  fact. 
And,  further,  to  put  a  man  off,  in  a  dark 
night,  upon  a  high  railroad  bridge,  or  upon 
the  brink  of  a  precipice^  where  the  first  step 
would  be  destruction, — this  could  find  no 
justification  in  law.  All  this  might  possi- 
bly be."  In  Atchiaon,  T.  rf  8.  F.  R.  Co.  t. 
Weber,  33  Kan.  654,  52  Am.  Rep.  643,  6  Pac. 
877,  the  court  said:  "The  duty  of  the  rail- 
road company,  however,  with  respect  to 
Weber,  did  not  end  with  his  removal  frcHn 
the  train.  He  was  unconscious,  and  unable 
to  take  care  of  himself.  The  company  oould 
not  leave  him  upon  the  platform  helpless, 
exposed,  and  wiuout  care  or  attentimi.  It 
was  its  duty  to  exercise  reasonable  care  and 
diligence  to  make  temporary  provision  for 
his  protection  and  comfort.  As  was  said  by 
the  learned  court  who  triea  ^e  cause:  'Of 
course,  the  carrier  is  not  required  to  keep 
hospitals  or  nurses  tw  sick  or  insane  passen- 
gera,  but,  when  a  passenger  is  found  by  the 
carrier  to  be  in  such  a  helirfess  condition,  it 
ia  the  duty  of  the  carrier  to  exercise  the 
reasonable  and  necessary  offices  of  humanity 
towards  him  until  some  suitable  provision 
may  be  made.' "  In  Conolly  v.  Crescent 
City  H.  Co.  41  La.  Ann.  61,  3  L.  R.  A.  133, 
6  So.  269,  0  So.  526,  the  oourt  said:  "But 
none  of  these  cases  hold  that  this  right  of 
exclusion  can  be  exercised  arbitrarily  and 
inhumanely,  or  without  due  ears  and  ]Hwri- 
sion  for  the  safety  and  well-beang  of  the 
ejected  passenger.  On  the  contrary,  the 
duty  of  exercising  such  care  and  provision  is 
universally  recognized."  In  Indianapolis, 
P.  A  e.  It.  Co.  V.  Piizer,  109  Ind.  186,  58 
Am.  Rep.  387,  6  N.  E.  310,  10  N.  E.  70,  the 
court,  referring  to  some  cases,  said :  "These 
are  cases — extreme  ones,  it  may  be — villus- 
tratittff  the  doctrine  that  r^ard  must  be  had 
to  the  ndplesa  condition  of  one  who  enters  a 
railroad  train,  and  that  those  in  enlarge  of 
the  train  must  do  no  act  which  ia  cruel  or 
inhuman.  Granting  that  these  oases  are 
extreme  ones,  still  the  general  doctrine 
which  they  assert  is  undeniably  a  sound 
one;  for  through  all  the  cases  runs  the  prin- 
ciple that  what  humanity  requires  must  be 
done  by  those  who  aet  wiui  knowledge  of  an- 
other's helplessness."  In  Rowman  t.  Caro- 
Una  O.  R.  C6.  112  N.  C.  716,  19  L.  R.  A.  327, 
16  S.  E.  766,  the  court  said:  "But  where 
the  power  expressly  given  by  law  is  exer- 
cised in  such  a  manner  as  to  wilfully  and 
wantonly  expose  the  ejected  person  to  dan- 
ger of  life  or  limb,  the  company  is  still  Ha- 
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ble  for  injury  or  death  reeulting  from  th 
expulsion.  Cases  falliiw  witlun  this  laa 
exception  to  the  generaT  rule,  and  not  ia- 
tended  to  be  included  under  the  statatt 
arise  where  the  persons  ejected  are  manifeet- 
ly  too  infirm  to  travel,  or  too  much  intoxi- 
eated  to  be  trusted  to  find  the  way  to  th» 
nearest  house  or  station.  3  Wood,  RailvAj 
Law,  {  362;  2  Sheann.  ft  Redf.  Neg.  S  493: 
Toledo,  W.  <6  W.  R.  Co.  v.  WrtyAf,  68  Inl 
586,  34  Am.  Rep.  277."  In  Brows  t.  Cki^ 
oago,  R.I.d  P.  R.  Co.  61  Iowa,  £38,  1  K. 
W.  487,  the  court  said:  "In  exercising  t>it 
right  of  ejection,  reasonable  and  orwsaxj 
care  should  be  employed.  In  determiniBg 
whether  such  care  has  hoea  exercised,  all  tlw 
circumstaocee  should  be  considered, — as  tlH 
physical  condition  of  the  person  ejected;  the 
time,  whether  in  daylight  or  late  at  night; 
the  condition  of  the  country,  whether  thid::- 
ly  or  sDarsely  settled;  the  plaoa  (rf  tlie  ejec- 
tion, wnetho-  near  to,  or  remote  from,  dwell- 
ings of  any  character,  including  stations; 
the  character  of  the  weather,  whether  pleas- 
ant or  incl«nent,  etc  The  rules  of  law,  u 
well  as  the  dictates  of  humanity,  requirs 
that  the  ejection  shall  occur  at  sut^  place, 
and  be  conducted  in  such  manner,  as  doc 
unreasonably  to  expose  the  party  to  dan- 
ger." Judge  Elllott»  in  his  work  an  Rail- 
roads (I  1637),  says:  "If  he  is  so  intoii- 
cated  or  so  young  or  fed>le  as  not  to  be  aUt 
to  take  care  of  himself,  or  look  out  for  his 
own  safety,  the  company  should  exercise 
reasonable  care  to  see  to  it  that  he  is  not  a- 
pelled  and  abandoned  in  such  a  place,  and 
under  such  circumstances,  that  he  will  ba 
exposed  to  unnecessary  peril."  The  ctrndn- 
sicHi  which  we  have  reaiuied  is  Bupp<H-ted  bj 
ttibell  V.  A'eu  Yorib  4  ff.  R.  Co.  27  Cons. 
393,  71  Am.  Itee.  78. 

Should  the  company  be  held  responuUe 
because  its  superintendent  at  Nashville  and 
agent  at  Franklin  knew  that  the  decedent 
was  on  the  track  in  a  drunken  and  h^pleas 
condition,  and  that  8h<HtIy  tbereaft^  a 
train  would  pass  over  ita  tiadc  throo^  flu 
cut,  and  failed  to  notify  those  in  charge  <rf 
it  of  bis  situalioa,  and  thus  avoid  the  ca- 
lamity which  befell  him?  We  think  it 
should.  The  Icnowledge  of  these  officers  wai 
the  knowledge  of  the  compcmy.  From  the 
averments,  they  oould  have  avoided  the  in* 
jury  by  the  exercise  of  ordinaiy  care.  Tbcy 
could  have  saved  Uie  life  of  the  unfortunate 
Tnan  by  giving  notice  to  those  in  idiarge  of 
the  passenger  train  of  hia  peril.  It  would 
be  a  strange  doctrine  of  ethics  and  ol  law  if 
an  unfortunate  man,  on  a  dark,  cold  night, 
in  a  drunken  and  helpless  ocmditjtMi,  is  on 
the  track  of  a  railway  company  in  a  deep 
cut,  and  that  fact  is  known  to  the  superin- 
tendent, together  with  the  knowledge  that  a 
passenger  train  will  soon  pass  over  the 
track  through  the  tunnel,  and  will  proba- 
bly kill  him,  that  the  company  Is  not  resptHi- 
sible  if  its  superintendent  oould  have  avoid- 
ed the  injury  by  the  exercise  of  wdinaiy 
care,  and  failed  to  do  so.  We  are  of  the 
opini<Hi  that  if  the  death  of  deceased  would 
naturally  and  probably  flow  from  the  act  of 
his  removal  from  the  train  at  the  time. 
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place,  and  mulcT  the  eiTcomstances  in  hia 
phyftieal  and  mental  coadiUon,  tlien  the  com- 
pany is  liable;  We  are  ^so  of  the  opinion 
that,  if  the  company  could  not  be  made  re- 
sponsible for  the  acts  of  its  agents  and  serv- 
ants in  thus  removing  the  decedent,  still  if 
he  was  on  the  track  in  a  drunken  and  help- 
less condition,  and  the  superintendent  at 
Nashville  and  the  agent  at  Franklin  knew 
of  hia  situatitm,  and  failed  to  exercise  m-di- 
Bary  care  to  save  his  life,  by  notifying  those 
who  were  in  charge  of  the  train  which  wu 


soon  to  pass  over  Its  track  through  the  cut, 
and  those  in  charge  of  the  train  could  have, 
without  hazarding  the  lives  of  the  passen- 
gers on  it  or  the  property  of  the  ctHmpan^, 
avoided  running  over  him,  the  company  is 
liable. 

The  judgment  ia  reversed  for  proceedings 
connstent  with  tidn  opinion. 

Dv  Ilellfl  and  Bwbub,  JJ,,  dissent. 

Rdiearing  denied  November  26,  1901. 


LOUISIANA  SUPREME  COURT. 


SMITH  BROTHERS  ft  COMPANY 

V. 

NEW    ORLEANS    ft  NORTHEASTERN 
RAILROAD  COMPANY 
and 

CHART^STON  ft  SAVANNAH  RAILWAY 
COMPANY  et  al,  Appta. 

aw  La.  11.) 

*1.    Thia  !■  rnn  aetloB  for  damaKes  (or 

the  breach  of  an  obllsXlon  of  tbe  car- 
riers to  carry  goods  In  bond.  Platotlff's  In- 
etraetlooa  were  not  misleading,  but  In  all  re- 
spects were  clear  cnousb.  Tbe  reasons  of 
Idalntiff  for  deslrlog  tbe  goods  to  come  from 
Cbarleston  In  bond  were  evident  enongh  to 
warn  defendants  not  to  take  tbem  oat  of 
bond.  Proper  papers  were  delivered  by  plain- 
tiff for  obtaining  tbe  goods  to  be  carried  in 
trand.  The  goods  were  taken  ont  of  bond 
witboQt  authority,  and  were.  In  consequence, 
of  less  value  at  the  point  of  destination  than 
they  would  have  had,  had  they  been  brongbt 
there  In  bond,  as  Intended  by  plaintiff.  The 
defendants  are  liable  for  damages  which 
might  have  beoi  foreseen.  They  knew  that 
plaintiff  wse  a  merchant  who  would  seek  to 
soil  bis  goods  In  tbe  most  favorable  market. 
It  was  not  printer  for  them  to  aasame  (al- 
tbongh  they  were  In  good  faith)  that  It  was 
as  well  to  pay  the  dntlea  In  Charleston,  and 
there  take  tbe  goods  out  ot  bond,  tbereby  ren- 
dering It  no  longer  possible  to  export  them 
from  New  Orleans.  Taking  tbe  goods  ont  of 
bond  was  an  act  of  Interference  with  plain- 
tiff's right,  rendwlng  tbe  defendants  resp<niBl- 
ble  (or  aetoal  damages. 
>•  Between  the  two  defeadants — the 
one  the  Initial  line  and  the  other  the  contln- 
nlng  lino  to  the  point  of  destination — the  re- 
sponsibility la  solidary;  both  having  taken 
I»rt  In  the  taking  of  tbe  goods  ont  of  bond, 
and  the  carrying  of  tbem  to  tbe  point  of  des- 
tination. 

(February  18,  1801.) 

APPEAL  by  defendants  Charleston  ft  Sav* 
annah  lUUway  Company  et  al  from  a 
judgment  of  the  Civil  District  Court  for  the 

*IIeadnotes  by  Bbiiadx,  J. 

Nora. — The  above  case  seems  to  be  of  first 
tmpreselMi  with  respect  to  tbe  llaMtlty  of  a 
common  carrier  which  has  engaged  to  transport 
Imported  goods  in  bond,  for  paying  the  dntlea 
and  taking  tbtt  goods  oat  of  bond  without  au- 
thority. 
M      R.  A. 


Parish  of  Orleans,  Division  B,  in  plain< 
tiff's  favor  in  an  action  brought  to  recover 
damages  for  breach  oi  contract  to  transport 
rice  in  btmd.  Reversed. 

The  facts  are  stated  in  tbe  opinion. 

JUcsarn.  Hemr  J.  I^ovr  and  &lee  M 
MontKomery,  for  appellants: 

There  was  no  privity  of  ocmtract  between 
the  plaintjff  and  these  appellants. 

The  averment  in  the  answer  of  these  ap- 
pellants, to  the  effect  that  plaintiff  did  not 
furnish  the  neceaaary  papera  to  obtain  ship- 
ment of  his  goods  in  bcmd,  is  not  disproved 
by  plaintiff,  on  whom  was  the  burden  of 
proof. 

24  U.  S.  Stat,  at  L.  p.  414,  chap.  218. 

The  "special  circumstances"  making  it 
important  to  plaintiff  that  the  goods  should 
arrive  at  New  Orleans  in  bond  were  not 
communicated  to  these  appellants,  who  can- 
not, therefor^  be  held  to  have  "contemplat- 
ed" or  to  have  "foreeeen"  tbe  damages  that 
might  result  from  the  duties  being  paid  in 
Charleeton. 

Civil  Code,  arts.  1034,  1943;  Sadley  r. 
Baxendale,,  9  Ezch.  341;  Sedgw.  Damages, 
pp.  126,  I'id;  Britiak  Columbia  ds  V.  I.  Spar, 
Lumber  de  Baw-MUl  Co.  v.  Nettleship,  L.  R. 
3  C.  P.  S09;  Hydraulio  Engineering  Co.  r. 
UcBafHe,  L.  R.  4  Q.  B.  Div.  676. 

Under  the  Inst^ctions  cwmnunicated  to 
them,  these  appellants  were  justified  in  be- 
lieving that  it  was  not  a  matter  of  conse- 
quence to  plaintiff  whether  tbe  duties  were 
paid  in  Charleston  or  New  Orleans,  as  ac- 
cording to  said  instructiona  they  weo-e  to  be 
paid. 

The  evidence  does  not  show  that  rice,  or 
such  rice  as  that  of  this  shipment^  is  habit- 
ually imported  for  re-exportation,  or  for  the 
purpose  of  selling  to  the  United  States; 
but,  if  it  did,  how  were  these  defendants  to 
know  the  grade  of  the  rice,  or  the  custom  ui 
trade  in  itT  Tbe  very  ciream«tanoes  of  the 
present  suit  show  that  such  importations 
in  bond  cannot  be  frequent. 

Hadley  v.  Bcucendaie,  9  Excb.  341,  baa 
been  repeatedly  affirmed  as  applicable  to 
similar  cases  in  the  United  States. 

United  States  Teleg.  Co.  v.  QiMmraleov, 
29  Md.  240.  06  Am.  Dec.  610. 

Mr.  "Ka^vTf  H.  Hall  for  appellee  railroad 
company. 
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Jf«Mr«.  DemecMt  Blair,  ft  Dn&egra 

iox  appellee  corporatioiL 

Breanx,  J.,  deliverfld  the  opinioa  of  the 
court: 

Plaintiff  claims  daioages  in  the  sum  of 
$2,182.86,  growing  out  of  defendants'  fail- 
ure to  carry  a  consignment  of  rice  in  hond. 
Plaintiff  avers,  substantially,  that  218,260 

Cnds  of  rice  were  shipped  to  it  bom  Ham- 
g  on  the  ttenmBhip  Dalmetia,  doa  to  ar- 
rive in  Charleston,  South  Carolina,  in  May, 
ltt98;  that,  through  tlieir  agents,  the  defend- 
ant railroads  applied  to  plaintiff  for  the 
transportation  nf  the  con^gnment  over 
their  line  of  railroads  from  the  port  above 
named  to  New  Orleans;  that  plaintiff  made 
known  to  these  agents  that  it  wanted  the 
rice  carried  in  bond,  as  sanctioned  by  a  stat- 
ute of  the  United  States  (without  custom 
du^),  and  that  for  that  reason  th^  were 
not  willing  to  pay  the  custom  dirty  of  2  per 
cent  per  pound  at  the  port  of  Charleston; 
that,  after  having  been  informed  of  plain- 
tiff's deeire,  the  defendants'  agents  advised 
it  of  their  willingness  and  ability  to  trans- 
port this  rice  on  the  conditions  before  stat- 
ed; that,  on  receiTiiu;  this  infMmation, 
plaintiff  ddivered  its  bill  of  lading  to  the 
agents  of  the  N'oTtheastem  Kailroad  Com.- 
pany,  who  promised  to  make  all  needful  ar- 
rangements with  the  steamship  before 
named,  and  with  the  custMu-house  authori- 
ties at  Charleston,  and  with  other  connect- 
ing railroads,  tor  the  transportation  of  the 
rice  through  to  New  Orleans  in  bond,  with- 
out payment  of  cuatom  duties;  that  the  said 
railroad  oompany  bound  Itself  to  deliver 
this  rioe  in  bond  to  plaintiff  in  New  Orleans 
for  25  cents  per  100  pounds,  for  all  chaiKcs. 
The  invoice,  dated  May  10,  1S98,  issued  in 
Hamburg  for  Uie  1,000  bags  of  rice  in  ques- 
tion, which  in  due  time  was  placed  in  the 
hands  of  the  Plant  Railroad  Syst^,  after 
the  arrival  of  the  steamship  Dalmetia  at 
Charleston,  among  other  statements,  con- 
tained the  f<^lowuig;  "To  be  Bhipped  per 
Str.  Dalmetia  to  ChuleBton  in  bond  for  New 
Orleans."  On  Uay  26th  the  agent  here 
wrote  to  the  representative  of  the  Plant 
System,  inclosing  the  invcMce  to  which  we 
have  just  referred.  The  letter  contained  the 
following,  among  other,  statements:  "As  I 
understand  it,  the  Plant  System  is  a  bonded 
line,  and  there  will  be  no  difficulty  in  hand- 
ling the  business  to  New  Orleans.  All  cus- 
tom-house duties  to  be  paid  here  by  Smith 
Bros.  &■  Co.,  Limited."  A  member  of  the 
plaintiff  Arm  testified  that  when  he  deliv- 
ered the  bill  of  lading  to  the  agent  in  New 
Orleans,  in  the  presence  of  the  agent  of  the 
Plant  System,  who  was  here  at  that  time, 
he  stated  to  them  that  it  was  necessary  for 
the  rice  to  come  in  txHid.  He  also  stated,  as 
a  witneea,  that  he  declined  to  turn  over  his 
rice  to  a  rival  system  of  railroads,  to  be 
hauled  for  the  same  rate,  as  he  was  led  to 
believe  that  the  Plant  System  was  also  a 
bonded  road.  As  relates  to  the  Plant  Sys- 
tem, its  codefendant,  the  New  Orleans  ft 
Northeastern  Railroad  C<»npaiiy,  charges 
that  the  former  agent  falsely  repreeented 
S4  li.  R.  A. 


that  th»r  system  was  a  bonded  Ilne^  and  al- 
to represented  that  they  ooold  bring  tba  rice 
from  Charleetin  to  Itetr  Orleans  witluiat  the 

payment  of  duty,  and  that  they  paid  the 
duty,  although  well  aware  that  they  ougfat 
not  to  have  paid  it.    This  def^dant  avers 
tiiat  the  judgment  of  the  lower  court  re- 
leased the  New  Orleans   &,  Northeastern 
Railroad  Company  from  all  liability,  and 
held  its  codefendant  the  Plant  System  for 
the  damages,  beoause  it  had  not  conuDitted 
the  breach  of  oaatnjcsb  of  whicb  plaintiff 
complained;  that  it  was  pretended  by  the 
officers  of  the  Plant  System  that  their  oS* 
eials  had  been  misled  by  a  letter  of  instruc- 
tions sent  by  the  agent  of  the  Nerav  Orleans 
dt  Northeastern  Railroad  Company, — a  po- 
sitdon  not  si^itained  in  the  district  court; 
that  the  otQeers  of  t^e  Plant  System  always 
understood  that  the  rice  in  question  waa  to 
be  shipped  in  bond ;  that  they  were  informed 
by  the  customs  officials  in  Charleston  that 
their  line  was  not  a  Imnded  road,  and,  in- 
stead of  notifying  plaintiff,  th^  purposely 
withheld  the  informati(H)  until  June  2d,  and 
after  they  paid  the  duties;  and  that  this 
was  done  cmly  in  order  to  cover  the  freight 
upon  the  haiy.   It  appears  that  about  June 
^e  rice  arrived  in  New  Orleans,  but  not  in 
bond,  in  violatitm  of  the  agreement  to  vhid 
we  have  just  referred.   The  New  Orleans  ft 
Northeastern  Railroad  Ooonrpany  refused  to 
deliver  the  rice  to  plaintiff  without  pay- 
ment to  it  of  the  custom  charges,  amount- 
ing to  $4,362.12,  and  the  freight  charges  of 
25  cents  per  100  pounds.    To  prevmt  loss 
and  to  avoid  a  forced  sale,  plaintiff  poii! 
these  amounts  under  protest,  and  reseind 
all  of  its  rights  to  sue  for  and  recover  the 
amount  thus  paid  to  this  railroad.  Plain- 
tiff, in  its  petition,  sets  out  at  stnne  lengtb 
the  loss  it  incurred  in  c(Hisequ«iee  of  de- 
fendant's disr^rd  and  violfUion  of  the 
agreement  as  stated,  growing  out  of  the 
fact,  it  avers,  in  substance,  that  the  rice 
could  have  been  more  profitably  handled  and 
sold  here  in  haoA  than  with  the  custom  du- 
ties paid,  for  the  reason  that  if  it  had  been 
in  bond  it  could  have  been  eoEported  to  for- 
eign markets,  or  it  could  have  been  sold  to 
the  United  States  government,  whi<^  at  the 
time  was  buying  large  quantities  of  such 
food  for  its  armies,  and,  further,  that  plain- 
tiff could  not  profitably  handle  so  large  s 
quantity  of  rice  not  in  bond,  owing  to  the 
limited  sales  of  rice  in  the  local  market  at 
the  time.    Plaintiff  charges  that  all  tins* 
facts  were  well  known  to  the  defendants 
when  they  promised  to  transport  the  rioe  ia 
bond.   Plaintiff  avers  that  it  had  to  sell 
this  rice  in  the  local  market  for  lees  than  it 
cost,  and  that  if  the  defendsjLts  had  enn- 
plied  with  their  contract  as  a  common  car- 
rier, instead  of  losing  it  would  have  made 
a  pr<^t.   It  el^med  from  the  d^F^daaU 
in  solido  the  amount  of  loss  It  allies  it  hai 
sustained,  and  the  {U'oflts  it  would  hara 
made.    The  final  balance  of  the  exhibit  an- 
nexed to  the  petition  reads,  "Actual  loss  per 
pound  $.0156."   The  defestdants  filed  sepa- 
rate answers.   The  Nenr  Orleans  ft  North- 
eastern Railroad  CfMnpany  admits  tiiat  a 
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consignment  of  rice  was  made  to  the  plain- 
tiff u  allied,  and  specially  a.vera  that  it 
was  a^eed  by  its  agent  with  the  ag«it  of 
the  Plant  System  that  the  rice  was  to  come 
from  Charleston  to  New  Orleans  over  the 
Plant  System  and  this  defendant's  road  in 
fafHid,  and  that  it  was  understood  tiiat  the 
cuatMDS  duty  of  2  cents  par  pound  ihonld 
not  be  paid  in  the  port  of  Qhanestoa.  This 
defendant  avers  that  it  was  in  do  wise  re- 
sponsible for  the  failure  of  the  Plant  Sys- 
tem of  railroads  to  carry  out  the  inatruo- 
tions  received,  or  to  fulfil  the  undertaking 
it  had  assumed,  and  that,  if  any  payment 
of  the  duty  in  question  made  by  the  Plant 
System  has  violated  any  contract  wit^  plain- 
tiflT,  this  defendant  is  not  responsiUe  tor  its 
vioIatiiHL  The  other  defendant,  the  Plant 
System,  alleges,  in  substance^  in  its  answer, 
that,  if  any  damages  have  been  suffered  by 
the  plaintiff,  it  alone  was  at  fault,  in  com- 
municating its  instructions  and  purposes  to 
the  agent  of  the  New  Orletms  and  North- 
eastern Railroad  Company,  or  in  the  mis- 
leading instructions  given  to  the  represen- 
tative of  the  Plant  System  1^  the  agent  <tf 
the  New  Orleans  ft  Nmrtheastem  Kallroad 
Company.  The  judgment  of  the  district 
«ourt  was  in  favor  of  plaintiff  and  against 
the  defendant  the  Plant  System  for  the  aum 
of  $2,182.C6,  with  legal  interest  frcnn  June 
22,  1808,  and  sustained  the  writ  of  attach- 
ment sued  out  by  plaintiff.  As  relates  to 
the  New  Orleans  ft  Nortiieastem  Railroad 
Company,  the  district  court  rejected  the  de- 
mand of  plaintiff. 

There  is  no  question  but  that  the  plaintiff 
desired  to  have  the  rice  carried  from 
Charleston  to  New  Orleans  in  bond,  and 
that  ample  notice  of  plaintiff's  wish  in  this 
respect  was  given  to  the  agent  of  tiie  New 
Orleans  ft  Northeastern  Railroad  Company 
in  New  Orleans.  We  think  that  it  is  equal- 
ly as  evident  that  the  Plant  System  was 
aware  of  the  Instructions  given  by  plaintiff 
for  hauling  the  rice  in  bond.  While  it  is 
true  the  testimony  is  ccmflicting,  one  of  the 
membeo-s  of  the  plaintiff  firm  who  testified 
and  the  agent  of  the  New  Orleans  ft  North- 
eastern Railroad  Company  agree  in  the 
statement  that  such  were  the  instructicHis 
received  and  afterwards  communicated  to 
the  ofHcials  of  the  Plant  System.  The  agent 
of  the  Plant  System  admitted,  as  a  witness, 
that  hia  understanding  and  that  of  the 
agent  of  the  New  Orleans  ft  Northeastern 
Railroad  Company  was  that  the  Plant  Sys- 
tem was  a  bonded  line.  But  this  was  error, 
OS  the  Plant  System  was  not  a  bonded  line 
for  south-bound  fright  from  Charleston. 
We  will  nut  dwell  upon  this  particular  issue 
at  any  length.  Befcm  passing  to  the  ewi- 
sideration  of  another  ground  of  the  dedsion, 
we  will  state,  however,  with  reference  to  one 
of  the  defendants  (the  Plant  System)  that 
it  must  be  held  to  have  been  infonned  of 
plaintiff's  intNttitm  r^arding  this  consign- 
ment. 

We  repeat,  the  defendants  knew  that  the 
poods  were  to  come  to  New  Orleans  in  bond. 
But  while  virtually  conceding  this,  the  de- 
fendants urged  that  thqr  did  not  know,  and 
M  L.  B.  A. 


that  plaintiff  did  not  make  the  least  at- 
tempt to  inform  them  of,  the  fact  that  it 
(plaintiff)  wished  to  sell  the  goods  to  the 
United  States  government,  or  to  ship  them, 
duty  unpaid,  to  another  country.  This  de- 
fense is  particularly  urged  by  the  Plant 
System.  The  contention  on  its  part  is  that 
the  New  Orleans  ft  Northeastern  Railroad 
Company  did  not  specifically  explain  or  In- 
struct ito  codefendant  as  to  the  intention  of 
plaintiff  regarding  the  sale  to  the  United 
States,  or  a  reshipment  of  the  goods,  as 

i'ust  stated,  and  that  it  (the  Plant  System) 
lad  the  right  to  Infer  that  the  only  possible 
damage  that  plaintiff  could  suffer  would 
arise  from  the  payment  at  Charleston  in- 
stead of  at  New  Orleans,  and  that,  w  no 
damage  could  have  arisen  in  that  osM^  none 
was  due.  This  Is  the  important  question  in- 
vtdved.  The  proof  is  that  the  grade  of  rice 
in  question  could  not  compete  in  New  Or- 
leans with  the  domestic  rice,  and  that  it 
was  quite  evident  that  the  rice  was  only 
suitable  for  exportation  from  the  port  ot 
this  city.  In  answer  to  the  pnwosititm  that 
the  low  quality  <a  grade  ot  the  rice  was 
warning  enough  not  to  take  it  out  of  bond, 
and  that  it  muet  have  been  evident  from 
that  fact  that  it  was  intended  for  exports^ 
tion,  defendants  deny  that  this  was  a  wu'n- 
ing  or  notice  at  all.  We  can  only  say,  in 
deciding  Uie  question,  that,  wheUier  that 
fact  was  in  itself  a  warning  or  not,  defend- 
ants should  not  have  taken  the  goods  out  of 
bond.  Viewed  In  the  most  favorable  light, 
defendants'  action  was  hasty  and  ill  advised. 
They  must  or  should  have  known  that  the 
owner  had  an  object  in  impcH-tin^  this  rice 
in  bond.  A  member  of  the  plaintiff  firm 
testified  positively  that  one  of  the  agents  of 
the  Plant  System  had  been  informed  of  the 
object.  There  are  circumstances  sustaining 
the  correctness  of  that  statemmt.  '^e 
right  to  ship  in  bond  was  absolute,  and  one 
should  have  been  extremely  slow  in  interfer* 
ing  with  the  right  without  special  instruc- 
tions. In  the  presence  of  the  testimony,  and 
in  view  of  the  surrounding  facts  and  the 
rights  of  the  parties,  we  do  not  think  it  pos- 
sible, in  justice  and  reason,  to  arrive  at  the 
conclusion  that  defendants  were  justified, 
liie  rice  was  intended  by  the  owner  tor  ex- 
portation or  tar  sale  to  the  United  States, 
and  it  was  not  for  d^radants  to  assume 
that  it  was  intended  to  be  atAd  in  New  Or- 
leans. It  is  evident  that  on  receipt  of  the 
rice  in  bond  the  plaintiff  would  have  ex- 
ported it,  if  it  had  been  to  its  advantage. 
It  appearing  that  it  would  have  been  profit- 
able at  the  time  to  export  this  rice,  it  is  not 
for  defendants  to  set  up  the  defense  that,  if 
it  had  been  stdd  to  the  United  States  gov- 
omment,  the  receipt  in  bond  would  not  have 
been  of  any  benefit.  The  test,  as  relates  to 
the  measure  of  damages,  is  the  disposition 
which  plaintiff  might  nave  made  of  it  by  ex- 
portation, if  exportation  was  to  its  benefit. 
On  this  point  the  defendants  Insist,  subetan- 
tisJly,  that  no  consequence  which  is  not  the 
necessary  and  ordinary  result  of  a  breach  of 
the  obligation  can  be  supposed  to  have  been 
contemplated,  unless  fall  InfMinaUon  be  Im- 
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Eart«d  to  the  party  sought  to  be  held  lia> 
le  at  the  time  of  entering  into  the  engage- 
ment; in  other  words,  that  the  "special  cir- 
cnmatances"  rendering  it  important  to  plain- 
tiff that  the  goods  should  arriye  in  JUew 
Orleans  in  bond  were  not  communicated  to 
the  defendants,  who  therefore  cannot  be  held 
to  have  cont«mplaited  or  to  have  foreseen 
the  damages  which  might  result  from  the 
duties  Leing  paid  in  Charleatoa;  citing  arti- 
cles 1034-1043  of  the  Civil  Code  and  a 
number  of  decirions.  True,  in  this  case  the 
defendants  were  not  guilty  oi  fraud  or  bad 
faith,  and  in  consequence  the  question  falls 
within  the  meaning  of  tlie  articles  just  cit^ 
ed.  We  are  inclined  to  the  opinion  that 
these  articles  are  not  aa  restricted  in  their 
soope  as  defendants  would  have  us  take 
tiiem.  The  words  of  one  of  the  articles  &xb, 
"such  damages  as  were  f(n«seen  or  might 
have  been  foreoeen."  We  think  that  the 
special  condition  attached  was  directly 
brought  home  to  defendants  by  tbe  recital 
contained  in  the  invoice  in  their  possesBion. 
The  damages  resulting  from  the  breach 
might  have  been  foreseen.  The  loss  in  the 
value  of  the  goods  was  a  direct  consequence 
of  the  breach  of  the  obligation.  Besides, 
information  had  been  imparted  to  at  least 
one  of  the  defendants,  if  not  both,  ample 
enough  to  warn  either  or  both  not  to  pay 
the  duty.  This,  as  we  tiiink,  brings  tha  ease 
within  the  rule  furnished  by  the  cases  cited 
by  the  d^endants;  the  leading  case  being 
Hadlc}/  V.  Baaxndale,  9  Erch.  341.  The  de- 
cisions rendered  under  the  common  and  ar- 
il law  systems,  in  our  opinion,  do  not  hold 
that  one  is  not  responsible  unless  every 
damage  possible  is  brought  home  to  him  in 
express  terms  at  the  time  the  obligation 
was  assumed.  It  is  true  that  the  loss  is 
limited  to  tha  thing  which  was  the  object  of 
the  obligation.  Pothier  (Dupin's  edition, 
Tol.  1)  illustrates  the  principle  thusi  Let 
us  suppose  that  I  have  sold  a  thing  having 
a  well-known  value  in  Uie  market  and  which 
I  bought  myself  to  deliver  within  &  certain 
time,  and  that  I  failed  to  comply  with  my 
obligation.  If  in  that  time  the  article  had 
increased  in  tsIu^  and  it  can  no  longer  be 
purchased  at  the  same  price^  the  inorease  in 
price  which  the  buyer  from  me  is  obliged  to 

Say  is  a  damage  which  I  owe,  because  it  is 
amage  sufTered  propter  rem  ipaam  non 
kabtfam,  which  is  in  touch  with  the  thing 
which  is  the  object  of  the  contract,  and 
which  I  might  have  foresee.  This  authori- 
ty then  gives  examples  of  damages  which 
could  not  have  been  foreseen.  Tb«  latter  do 
not  cover  defendants'  case.  Pothier's  vleiw 
has  the  support  of  the  dvil-Iaw  authorities. 
To  conclude  upon  this  Bubjetit,  the  carrier 
who  takes  goods  of  a  merchant  out  of  bond, 
without  instructions,  and  despite  the  cir- 
cumstances indicating  that  they  had  a  value 
in  bond,  is  not  in  the  utuation  of  one  who 
could  not  have  foreseen  the  possibility  of  ac- 
eming  damages. 

The  responsibility  of  the  defendants  be- 
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tween  thanselves  gives  rise  to  the  next  qim- 
tion.    The   New   Orleans   &  Northeastern 
Railroad  Company  insists  that  the  breach  at 
the  obligation  was  committed  1^  the  Plant 
System;  and  the  Plant  System,  cm  the  other 
hand,  cmitead  that  they  only  carried  out  in- 
structions communicated  by  the  a^;ent  of  the 
first-named  road.    A  letter  was  introduced 
in  evidence,  written  by  the  agent  of  the 
New  Orleans  &  Northeastern  Kailroad  Com- 
pany, instructing  the  Plant  System  to  pay 
the  customs  duties.   This  was  nndervtood, 
the  Plant  System  contend,  aa  including  all 
customs  duties  paid.    Tho-e  were  two  or 
more  different  statements  in  this  letter;  one 
leading  to  the  infei*ence  that  it  was  the  ev- 
rier's  wish  that  the  duties    be   paid  in 
Chaxleeton,  and  the  other  that,  in  compli- 
ance with  its  desire,  they  must  not  be  paid. 
There  was  direct  contradiction  in  the  let- 
ter.  The  writer'a  teetim(»iy  was  adnaitteil 
to  explain  the  meaning  of  the  letter.  To 
this  explanation  counsd  for  the  Plant  Bji- 
tem  objected,  and  reserved  a  bill  of  excep- 
tions to  its  admissibility.    For  the  reasons 
just  stated,  the  letter  was  confusing  and 
ambiguous.    Tie  explanation  was  properly 
heard.    This  witness  said  that  by  the  words 
in  the  letter,  "If  any  customs  dutiea  accrued 
at  Chsrleston,  please  have  same  paid  and 
billed  against  tne  shipment,"  he  meant,  if 
ai^  ohaxges  accrued  while  the  shipment  ws* 
in  bond,  same  were  to  be  paid,  and  billed 
against  the  shipment.    The  other  testimo^ 
of  this  witness  in  this  ccnmection  does  not 
relieve  his  company  from  all  resp<Hisibility. 
It  remains  that  these  defendant  oompenies 
acted  together.    One  was  the  continuing  line 
of  the  other  in  canyiiw  this  fr^i^t.  Th^ 
both  obligated  themselves  as  carriers,  aid 
each,  wa  think,  took  a  part  in  seouring  thn 
freight,  and  to  that  end  in  taJdnc  it  out  cS 
bond.   The  information  gained  ay  on*  of 
the  officiaJs  at  one  end  of  the  line  was  coni- 
municated  to  the  other  at  the  other  end. 
The  errors  of  each  in  the  interest  of  both 
and  with  the  sanetaon  of  both  do  not  present 
issues  enabling  us  to  ecMielude  that  the  dsm- 
ages  were  all  due  1^  one  of  these  railroads. 
As  relates  to  the  amount,  we  do  not  think 
that  the  testimony  would  justify  us  in  re- 
ducing it  lower  than  found  due      the  judg- 
ment of  the  district  court. 

For  these  reasons,  ihe  judgment  cf  tlte 
District  Court  ia  avoided,  annuUed,  oftd  re- 
versed, and  it  Is  now  ordered,  adjudged,  and 
decreed  that  there  be  a  judgment  in  favor  of 
plaintiff  against  defendants  in  aolido  for 
the  sum  of  $2,182.66,  witii  interest  at  6  per 
cent  from  June  22,  1S98,  until  paid.  It  is 
further  ordered  that  the  writ  of  attadiment 
herein  issued  be  maintained  with  [daintiff's 
lien  and  privily  on  the  propea'ty  attached. 
Costs  of  appeal  are  to  be  tued  to  defend- 
ants  and  appellants. 

I 

Moiiroe»  J.,  concurs  in  the  decrea, 
PetitiMi  for  rehearing  overruled. 
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8TATJ£  of  Iionisiaiia  ex  rel.  Joseph  LAS- 
8EREIE,  Appt, 
o. 

Blanche  MICHEL  «f  ok 
(106  la.  741.) 

*1.  It  $.»  error  for  a  dl>triet  court  to 
rcfDse  to  eDtertnIn  an  application 
made  to  It  by  a  hasband  and  father,  during 
hit  marriage,  for  a  writ  of  habeaa  eorpna  to 
be  directed  to  tali  wife, — the  application  being 
based  cpon  an  alleged  Illegal  detention  by  the 
latter  of  tbeir  minor  child, — upon  the  ground 
that  the  ipouaes  can  only  bring  aalt  against 
each  other  In  apeclally  permitted  casea,  and 
that  an  application  of  this  character  la  not 
authorized  by  law. 

X  A  writ  of  habeas  eorpna  Is  eaaen- 
tiallT'  a  writ  of  iDtinlrT-  In  aid  of  right 
and  liberty  In  respect  to  matters  In  which 
the  state  baa  an  interest,  though  private 
rights  may  be  iDTolred.  The  writ  simply 
brhigs  the  parties  before  the  court  for  the 
ascertainment  of  the  facts  of  the  case.  The 
court  la  clothed  with  a  sound  discretion,  after 
hearing,  to  grant  or  refuse  to  the  applicant 
the  relief  asked  for.  Neither  spouse  baa  an 
abaolute  right  to  the  custody  of  the  children. 

-  {Breawe,  J.,  dlaaentt.'i 

(May  6,  1901.) 

APPEAL  by  relator  from  a  judgment  of 
the  Civil  District  Court  for  the  Pariah 
of  Orleans.  Division  C,  in  io,YOT  of  defeud- 
anta  in  A  haheaa  corpus  proceeding  to  ob- 
tain poaaession  of  relator's  nunor  child. 
Aeosraed. 

The  facts  are  stated  in  the  c^inion. 
Id  tsars.   Edwlm   T.   Merrick,  Philip 
Oensler,  Jr.,  and  Walter  S.  Xmw1s»  for 
appellant: 

In  case  of  differeoce  between  the  paj*eDtB, 
the  authority  of  the  fa^Uier  prevails. 

Civil  Code,  art  216;  Bonoorth  r.  BeiXler, 
2  La.  Ann.  293;  Oates  t.  Benfroe,  7  La. 
Ann.  570;  Wooda  t.  Perkitu,  43  La.  Ann. 
349,  9  So.  48. 

The  husband  can  invx^e  the  writ  of  ha- 
beas corpus  against  his  wife  to  recover  pos- 
session of  his  children. 

Bermudez  v.  Bermitdee,  2  Mart.  (Lb~) 
181;  Acosta  v.  Rohin,  7  Mart.  N.  S.  367. 

Mr.  TrMik  MeOloln,  to-  appelleea: 

The  policy  of  thk  state  in  uie  matter  of 
the  personal  custody  of  children  p«iding 
diflagreements  between  spouses  has  been 
radically  altered  by  act  124  of  1888,  and,  in 
the  absence  of  a  final  judgmart  of  separa- 
tion or  divorce,  the  wife  is  the  party  now 
preferred. 

The  general  rule  is  that  a  mavried  w<»naii 
cannot  be  sued,  even  by  a  stranger,  ezeep: 
in  exceptimol  cases. 


Co  wand  v.  Pulley,  9  La.  Ana.  13. 

The  law  of  Louisiania  places  a  married 
woman  in  her  own  interest,  under  inoapaci- 
ty  (Civil  Code,  art.  1782),  and  confides  he>r 
to  the  particular  protection  ol  her  husband, 
holding  him  resptHisible  for  tiie  oommoa 
obligatums  ol  the  marriage,  and  giving  to- 
him,  as  a  rule,  ihe  proeecution  and  defense 
of  her  rights. 

Civil  Code,  arts.   121,   122,  1316,  1786, 
2307;  Code  Prac.  arts.  106,  107,  118. 

The  Code  of  Practice,  art.  105,  positively 
forbids  suits  by  married  women  against 
their  husbands,  except  in  certain  specified 
cases,  tjhall  it  be  ocmtended  tiiat,  if  th» 
law  has  thus  protected  the  husband  against 
his  wife,  free  and  fully  capacitated  as  he  is, 
the  latter,  inoapacitated  as  she  is,  and  un- 
der the  tutelage  of  her  husband,  should  he- 
placed  in  a  positaon  ot  such  comparatiTO 
disadvantage  T 

Heyob  V.  Her  Huiband,  18  La,  Ann.  41; 
Moore  V,  Moore,  18  La.  Ann.  614j  Carroll  v. 
Carroll,  42  La.  Ann.  1071,  8  So.  400;  Uaeh 
V.  Bandy,  30  La.  Ann.  491,  2  So.  181;  Car- 
roll V.  Her  Hmband,  42  La.  Ann.  1073,  & 
So.  400;  Buberville  v.  Adams,  40  La.  Ann.  ' 
124,  14  So.  S18;  Theurer  t.  Sokmidt,  10  La. 
Ann.  296;  Alewandcr  r.  Aleminder,  12  La. 
Ann.  589. 

Parents  have  a  right  of  their  own  to  the 
love,  society,  and  services  of  their  children, 
and  it  is  ror  the  enforoemmt  ot  this  right 
that  petitioaer  herein  is  before  tiie  court. 

17  Am.  &  "Ed^.  Enc  Law,  p.  362. 

While  the  writ  of  habeaa  corpus  is  one  of 
ri^t,  a  party  se^ng  to  avail  himself  of  it 
is  not  at  liberty  to  select  for  himself,  abso- 
lutely, dther  the  time  or  place  for  reilief,  or 
the  tribunals  through  whidi  it  is  to  be  ob* 
tained. 

Btate  e>  rel.  Bmimatm  t.  Langridge,  44 
La.  Ann.  1014,  II  So.  641;  Btate  t.  Roger,. 
7  La.  Ann.  382;  Btate  ew  rel.  Johnson  v> 
Bri«on,  48  La,  Ann.  1407,  20  So.  892;  State 
rsB  rel.  Williama  v.  Klocfc,  45  La.  Ann.  316,. 
12  So.  307;  Btate  ea>  rel.  Courtney,  49  La. 
Ann.  687,  21  So.  729;  Btate  esv  reL  Price  t. 
Scott,  43  La.  Ann.  867j  9  So.  601. 

Niekolls,  Clh.  J.,  dellTered  the  opinion  of 

t^e  court: 

The  plaintiff  allied  that  about  the  19th 
->f  October,  1898,  he  was  nMurried  to  Blandie 
Michel,  in  the  city  of  New  Orleans;  that  of 
'lis  said  marriage  there  was  issue,  a  gitl 
>hild  named  Lucille,  who  was  at  the  institu- 
ion  of  this  suit  nineteen  months  old;  that 
m  or  about  the  10th  of  January,  1901,  his 
v'ife  left  his  marital  domicil,  and  was  then' 
eftiding  at  No.  738  Napoleon  avenue,  and, 
Ithough  summoned  to  return  to  the  man- 
ual domicil,  had  refused  to  do  so;  that  his- 


NoTB. — As  to  habeas  corpus  to  obtain  custody 
of  child  generally,  see.  In  this  aeries.  Weir  v. 
Marley  (Mo.)  6  L.  R.  A.  672;  SUte  €»  reU 
Betbell  T.  Kllvlngton  (Teon.)  41  L.  R.  A.  284; 
and  Prieto  v.  St.  Alphonsus  Convent  of  Mercy 
(La.)  47  L.  R.  A.  656. 

For  earlier  cases  In  this  series  as  to  right  to 
custody  of  child,  betwem  parents  and  others, 
see  Van  Waltws  r.  Uarlon  County  CbUdiena* 


Guardians  (Ind.)  16  L.  R.  A.  481 ;  Whalen  v. 
Olmstead  (Conn.)  15  L.  R.  A.  693;  Re  Lally 
(Iowa)  16  L.  R.  A.  6S1 ;  Sheers  v.  Stein  (Wis.) 
5  L.  R.  A.  781:  Kelsey  v.  Green  (Conn.)  38  L. 
K.  A.  471:  Strlngfellow  v.  Somervllle  (Ta.)  40 
L.  R.  A.  623 ;  Anderson  v.  Young  (S.  C.)  44  L. 
R.  A.  277;  Hlbbette  v.  Bains  (Miss.)  61  L.  R. 

A.  880 :  and  Stapleton  r.  Poynter  (Ky.)  58  L. 

B.  A  784. 
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wife  had  taken  away  from  him.  his  said 
child,  and  declined  to  return  her  to  his  oafe, 
and  she  waa  tlierein  aided  and  abetted  in 
the  illegal  retention  of  said  child  hy  her 
father.  Henry  Mit^d ;  that  his  wife  was  un- 
fit to  have  the  custody  and  control  of  the 
said  child,  for  tlie  reowHi  iliai  she  was 
wanting  la  discretion;  that  the  child  had 
been  in  bad  health  for  some  time,  and  she 
had  expoeed  her  by  taking  her  away  from 
home  when  aick,  contrary  to  the  instnic- 
tions  of  plaintiff's  physician,  among  other 
occasiona,  on  December  31,  1900;  tiiat  he, 
as  husband  and  maeter  of  the  ooamnunity, 
WBS  entitled  to  the  custody  of  the  child.  He 
prayed  that  his  wife  be  authorized  by  the 
couirt  to  d^Mtd  in  this  proceeding;  that  a 
writ  of  habeas  c<»rpus  issue  to  his  said  wife 
and  said  Henry  Michel,  conunonding  them 
to  produce  the  said  child  to  the  court  on 
the  16th  of  November,  and  to  ahmr  cause 
on  said  day  why  the  writ  should  not  be 
made  absolute,  and  relator  should  not  be 
given  the  custody  of  his  child;  that  after 
due  proceedings  the  writ  be  made  abeolute. 
,  He  prayed  for  general  relief  and  for  costs. 
The  petition  was  sworn  to.  The  court  au- 
thorized the  wife  to  defend  the  suit  and  to 
stand  in  judgment  therein,  and  ordered  that 
a  writ  of  habeas  corpus  issue  to  her  and  to 
her  father,  Henry  Michel,  commanding  them 
to  produce  the  child  in  open  court  on  the 
day  fixed,  and  then  and  there  to  show  cause 
why  th^  kq>t  the  child  detained,  and  why 
she  should  not  be  delivered  to  the  care  and 
custody  of  the  relator.  The  wife  excited 
to  the  petition  on  the  sp'ound  of  no  cause  of 
action,  and,  for  answer  to  the  petition, 
averred  that  she  was  in  possession  of  the 
child;  thai  the  child  was  <4  tender  years 
and  needed  a  mother's  care,  and  could  not, 
witl)  safety  to  said  child,  be  deprived  ther^ 
of.  She  denied  that  she  was  wanting  in 
discretion,  or  that  sfas  was  wit  to  have  con- 
trol of  her  own  child.  She  averred  that  her 
iiuaband  did  himself  force  her  to  leave  the 
home  he  had  only  recently  set  up  for  her, 
having  deliberatdy  abandoned  her  child  in 
said  home,  discharging  the  only  servant, 
cutting  off  her  credit,  and  leaving  her  and 
her  Raid  child  wiUiout  eiUier  money,  food, 
or  protection;  thai  rrfator  had  never  ade- 
quately supported  either  herself  or  her 
child,  but  had  left  upon  her  own  family, 
during  the  entire  term  of  their  married  life, 
not  only  the  chturge  of  supporting  and  hous- 
ing  her  snd  her  child,  but  also  of  support- 
ing and  sheltering  himself;  that  he  had 
more  than  once  jMrior  to  this  occeston  aban- 
doned his  family,  and  at  oHier  times  threat- 
ened so  to  do;  that  by  his  long^ooatinued 
course  he  had  forfeited  nis  right  to  have  her 
or  her  child,  and  that  he  had  frequently  de- 
clared his  inability  to  do  so;  th^  respond- 
ent and  her  child  had  with  her  parents  a 
safe  and  comfortable  home,  where  they  had 
extended  to  them  kindness  and  affection,  and 
had  every  need  supplied;  that  relator  could 
not  support,  main^n,  or  educate  said 
child,  or  give  it  the  neceaaary  care.  She 
prayed  th^  the  writ  of  habeas  corpus  be 
denied,  and  that  she  hava  judgment  given 
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her  for  tiie  custody  of  the  child.  The  dis- 
trict court  rendered  judgment  refusing  the 
applicaticm,  dismissing  tne  proceeding,  and 
maintaining  the  exception  of  no  cause  of  ac- 
ti(m.  It  held,  under  article  105  of  the  Code 
oi  Practice,  the  authority  oi  Cowand  r. 
Pullefff  9  La.  Ann.  12;  Tkeurer  ▼.  SiOimidt, 
10  La.  Ann.  298;  Heyob  fler  Htu^and,  13 
La.  Ann.  41;  Moore  v.  Moore,  18  La.  Arm. 
614, — that  the  public  policy  of  the  stat^ 
since  the  adopticm  of  the  Code  of  Practice, 
was  against  the  maintenance  of  any  civil 
suit  between  husband  and  wif^  no  matter 
what  the  cause  of  action,  or  how  seriona 
the  complaint,  when  not  within  one  of  the 
exceptions  of  article  105,  Ckide  ot  Prmc;  that 
it  was  against  the  policy  of  the  state  that 
husbands  and  wives  should  be  beard  com' 
plaining  of  one  another  during  marriage. 
Th6  court,  in  its  <^inion,  referred  inciden- 
tally to  arUcles  104  and  105  of  the  Code  of 
Practice;  to  articles  110,  120,  and  229  of  the 
Revised  Civil  Code;  to  Carroll  t.  CarroUt 
42  Jja.  Ann.  1074,  8  So.  400;  SuberviUe  v. 
Adamt,  40  La.  Ann.  124,  14  Soi  518;  State 
em  Tel.  Huber  v.  King,  49  La.  Ann.  1508,  2* 
So.  887;  Bermudez  v.  Bermudez,  2  Mart. 
(i<a.)  181;  Setto  v.  Beno,  0  Mart.  <La.) 
643;  and  Bird  v.  Black,  6  La.  Ann.  189,— 
and  declared  tbai  it  did  not  always  follow 
that,  because  there  might  be  an  undoubted 
oblijjation  (right),  there  must  necessarilr 
be  a  means  Of  enforcing  it  (Rot.  Civ.  Coda 
art.  1767 ) ;  tiiat  the  legislatora  migfatt  in  its 
wisdom,  have  determined  that  it  were  bet- 
ter, in  the  public  interest,  that  the  fulfil- 
ment of  certain  obligaUone,  however  desira- 
ble, should  not  be  made  eiif(»'ceable  in  law; 
and  it  was  of  the  opinion  that,  aince  Hit 
Coda  of  Practice,  the  duties  which  husband 
and  wife  owed  to  each  other  and  to  their 
diildren  were  of  tiiis  natura  The  relator 
appealed. 

In  the  brief  filed  In  this  eourt  oa  behalf 
of  the  mother,  oouosel  analyzes  and  dis- 
cusses the  petition,  declaring  that  an  exami- 
nation of  the  same  will  show  that  there  is 
no  just  cause  of  complaint  against  the  wife, 
justifying  her  deprivation  of  the  custody  of 
her  only  chUd;  that  it  is  not  alleged  that 
she  is  a  woman  of  vicious  life^  or  that  the 
child  is  in  surrounding  not  suitable  and 
oranfortabla  The  distnofc  eomt  did  not,  ia 
dealing  with  the  question,  coasider  thr 
pleadings  or  the  merits  at  all,  but  based 
its  action  upon  the  broad  propositaon  that 
a  hiisband  is  without  legal  right  dnrii^ 
marriage,  at  least  without  the  simultane- 
ous pendency  ol  an  action  tor  divorce  or 
separation  from  bed  and  board,  to  apply  to 
a  court  of  Jtutloe  for  a  writ  of  habeaa  cor- 
pus directed  to  a  wif^  for  the  oistody  of 
their  child,  and  that  courts  were  without 
legal  right  to  entertain  such  an  applicatiuL 
DO  maUer  what  the  particular  facts  of  the 
particular  case  might  be.  Under  such  cir- 
oumstancea,  consideration  of  the  pleadings 
becomes  unnecessary. 

Counsei  of  the  relator  urges  that  a  child 
remains  under  the  authority  of  his  &ther 
and  mother  until  his  majority  or  emancipa- 
tion; that  in  ease  of  differenee  between  ^ 
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parents,  the  auUioirity  of  Uio  fether  pre- 
vails (citing  Boawortk  v.  Betller,  2  La. 
Ann.  293;  Woods  v.  PerkiM,  43  La.  Ann. 
S4»,  9  So.  48;  and  Qates  v.  Renfroe,  7  La. 
Ann.  670) ;  that  the  writ  of  habeas  corpus 
is  a  writ  in  the  name  of  the  state  of  Louisi- 
ana (Code  Prac.  art.  791) ;  that  at  oommcHi 
law  a  husbai^  and  wife  oannot  sue  each 
other,  because  th^  are  regarded  as  one  per- 
aoa  (9  Am.  &  Eng.  Enc.  I<aw,  p.  799;  1  Bl. 
Com.  120;  2  Kent,  Com.  129;  Doe  ea  dem. 
Merigan  v.  Daly,  8  Q.  B.  034) ;  but  that  the 
writ  of  habeas  corpus  would  lie  in  favor  of 
the  one  against  the  other  {King  v.  De 
Manneville,  5  East,  221;  People  v.  Landt,  2 
Johns.  375 ) .  Counsel  calls  Uie  abtention  of 
the  court  to  Bermudez  v.  Bermudee,  2  Mart. 
(La.)  182,  183;  Hyde  v.  Jenfctns,  6  La.  427; 
and  Prieto  y.  Bt.  Alplumaiu  Owvent  of  Mer- 
cy, 52  La.  Ann.  (183,  47  L.  R.  A.  (156,  27  So. 
153.  It  is  urged  tiiat,  undcar  the  court's 
view,  the  husband,  to  enforce  hie  le^l 
rights,  would  either  be  driven  to  an  action 
■of  separation  from  bed  and  board,  or  for  a 
-diverts,  whicb  it  was  not  the  policy  of  the 
law  to  encourage  {Qahn  r.  Darby ,  36  La. 
Ann,  74),  or  he  would  h«ve  to  have  re- 
■course  to  fraud  or  force.  In  the  case  of 
£erm«dra  t.  Bermudez,  2  Mart.  (La.)  182, 
4he  court  said :  "The  paternal  house  is  the 
proper  residence  of  the  family.  If  the  wife 
choose  to  absent  herself  from  it  without  of- 
fering to  the  court  any  reason,  the  court 
will  presume  that  none  exists.  De  non  ap- 
parentibm,  et  non  existentibua,  eadem  eat 
lea.  In  nidi  a  case  th^  must  consider  her 
as  the  faulty  parent.  The  fathw  is  the 
master  of  the  family.  His  authority  as  to 
its  civil  force  is  founded  in  nature,  and  the 
■care  which  it  is  presumed  he  will  have  of 
their  education.  While  his  conduct  is  prop- 
er t^e  court  cannot  interfere  with  his  au- 
thority, and  will  cause  it  to  be  respected. 
The  mother,  however,  is  not  without  her 
rights.  If  she  be  compdled  to  live  sepa- 
rated from  him  on  account  of  ill  treatment, 
— if  from  bis  conduct  she  can  show  that  the 
children  are  not  likely  to  receive  a  proper 
education,  or  that  it  will  be  a  dangerous 
example  to  them, — the  court  will  afford 
their  aid  to  her  solicitude,  especially  in  re- 
gard to  the  daughters,  and  deprive  the  fath- 
er  of  a  power  which  it  is  likely  that  he  will 
abuse.  For  the  riiilit  of  the  community  to 
superintend  the  education  of  its  m«nbers, 
-and  disallow  what,  for  its  own  security  and 
welfare,  it  sees  good  to  disallow,  goes  he- 
vond  the  right  and  authority  of  the  father. 
Blisset's  Case,  Lofft,  748,  749."  It  has  been 
held  elsewhere  that  where  the  wife  breaks 
up  the  household  and  departs  from  her  hus- 
band's home  wrongfully,  whether  it  be  done 
of  her  own  purpose  or  from  weakly  yielding 
to  the  evil  influence  of  f>thers,  she  is  not  to 
be  nllowed  to  take  with  her  the  children  of 
their  unioo.  People  ea  rel.  Olmatead  v. 
Olmstcad,  27  Barb.  9;  People  ex  rel.  Nih- 

€rson  V.  ,  19  Wend.  18;  Church,  Habeas 

Corpus,  §  443.  But  the  father's  right  to 
the  custody  of  his  children  is  not  absolute, 
even  during  marriage,  and  even  where  there 
in  no  suit  pending  for  a  separaititm  tram 
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bed  and  board.   The  courts  la  the  TTnited 

States,  while  adopting  the  legal  principle 
that  Uie  father  is  usually  entitled  to  the 
custody  of  his  children,  have  been  inclined 
Lo  modify  it  by  adopting  the  equitaJ>le  prin- 
eipla  that  this  right  must  yield  in  some  in- 
stances to  considerations  affectiog  the  wel- 
fare of  the  children,  and  by  regarding  more 
highly  than  ms  formerly  done  in  England 
the  rights  of  the  mother.  Hurd,  Haheaa 
Corpus,  S  441.  Thus,  while  the  fatJier  may 
have  the  first  title  to  custody  of  the  chi^ 
dren  by  nature,  his  claim  may  be  disregard' 
cd  by  the  courtj  acting  on  a  principle  of 
naitural  justice,  if  his  character  and  conduct 
render  him  unfit  to  be  a  guardian;  hence 
bhey  will  not  be  delivered  to  him  on  a  writ 
of  habeas  oorpus  when  it  would  be  mani- 
featly  to  their  injury  to  do  so,  nor  taken 
from  the  mother  when  the  mother,  blame- 
lessly on  her  part,  had  been  fOTced  to  live 
with  her  father,  apart  from  her  husband, 
and  when  it  appears  that  t^ey  are  well  pro- 
vided for  by  the  mother,  and  not  likely  to 
be  by  their  father.  Particularly  is  this  so 
in  oases  where  the  matter  at  issue  is  the 
custody  of  an  infant  cbild  of  such  tender 
years  as  to  require  the  personal  care  of  the 
mother,  where  the  minw  child  is  out  of  the 
possession  and  oastody  of  the  fother, .  It 
by  no  manner  of  means  follows  that  the 
prayer  of  the  petitioner  will  be  granted  be- 
cause the  writ  has  been  ordered  to  issue. 
The  writ  simply  brings  the  parties  before 
the  court  for  the  purpose  of  inquiry  and  the 
ascertaifunoit  of  tme  facta  of  the  case.  Tlie 
court  is  clothed  wiUi  the  power,  with  a 
sound  discretion,  to  grant  or  refuse  relief. 
The  child  itself,  in  contentions  of  this  kind, 
is  entitled  to  some  measure  of  protection 
from  the  court  The  parents,  in  issues  of 
this  kind,  are  not  simply  urging  their  own 
legal  ri^vts,  but  are  acting  for  and  on  behalf 
of  the  child;  and  in  resfMct  to  this  matter 
the  state  itsdf,  as  stated  in  the  Bermud€9 
Case,  has  an  interest  which  goes  beyond  the 
mere  right  and  authority  of  either  the  fath- 
er or  mother.  The  rijjht  of  neither  is  abso- 
lute. The  right  of  either  or  both  depends 
upon  matters  tn  pais,  of  which  it  is  the  ob- 
ject of  the  writ  to  have  full  inquiry,  through 
an  exhaustive  examination  under  oath,  so 
that  the  tribunal  may  have  before  it  all  the 
light  practicable.  We  acaroely  think  that 
a  writ  of  habeas  corpus,  directed  to  a  wo- 
man, touching  ^e  custody  of  a  minor  chUd, 
can  be  called  a  suit  by  the  husband  against 
the  wife  because  the  party  invoking  the 
state's  action  is  a  huslmnd,  and  the  party 
against  whom  the  writ  is  directed  is  his 
wife,  and  the  child  is  theirs.  It  is  thq  re- 
sult of  the  suggestion  that  the  <diild  is  im- 
properly restrained  of  its  liberty,  and  that 
inquiry  should  be  made  into  the  facts  of  the 
case.  It  may  be  observed  in  this  connection 
that  illegal  roslraint  may  exist  without  the 
exercise  of  force  or  coercion.  Church,  Ha- 
beas Corpus,  §  439.  When  the  writ  issues 
the  wife  is  called  into  court  in  the  name  of 
and  by  the  state  itself,  though  this  be  done 
on  the  relation  of  the  hudtMtnd.  It  is  true 
that  the  ultimate  action  oi  the  court  i^n 
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the  writ  may  be  io  aid  and  in  enforc^ent 
of  private  righte, — of  the  rig^ita  of  the  hus- 
band of  the  wife  in  the  premises, — but  the 
result  is  incidental  and  consequential.  The 
writ  of  habeas  corpus  is  essentially  a  writ 
of  inf^uiry,  and  upon  matters  in  which  the 
state  Itself  ia  coneeoriied,  in  aid  of  ri^hi  and 
libenty.  As  mere  inquiry  is  {H'lmarily 
sought,  and  the  ooets  of  the  proceeding  will 
fall  upon  the  relator  in  case  the  action  of 
the  stfi'te  has  been  unadvisedly  sought  and 
obtained,  Uie  exact  or  precise  legal  interest 
which  the  relator  may  have  in  inaugurating 
the  inquiry  and  in  its  result  should  not  tn 
subjected  to  too  rigid  a  test  ait  the  instance 
of  those  wiifMe  conduot  and  action  are 
sought  to  be  investigated.  We  do  not  tbink 
that  either  husband  or  wife  should  be  driv- 
en to  the  necessity  of  instituting  an  aotion 
of  seporaticHi  from  bed  and  board  or  divorce, 
to  have  the  matter  of  the  legal  custody  of 
4he  children  judicially  inquired  into.  Ac- 
tions of  separtttion  or  divorce  should  not  be 
forced ;  nor  do  we  think  that  where  husband 
and  wife  are,  as  a  mattffl-  of  fact,  living 
apart,  tiie  spouse  out  of  the  possessiiMi  of 
the  children  of  the  marriage,  and  olaiming 
the  legal  right  to  have  such  possession, 
should  be  driven  to  force  or  to  fraud  to  ob- 
tain the  same.  Buch  a  course  of  conduct 
would  tend  directly  to  breaches  of  the  peace 
and  to  violence.  It  is  right,  proper,  and 
legal  for  the  party  entitled  to  the  possession 
of  the  child  to  ^tain  the  same  under  l^e 
BanctifMi  of  judicial  proceedings.  It  would 
be  stretdiing  the  terms  of  article  105  of  the 
Code  of  Practice  for  no  good  purpose,  and 
with  no  good  results,  to  hold  otherwise. 
That  article  does  not  refer  to  jwoceedings 
of  that  character. 

For  the  reasons  herein  assigned,  it  it  or- 
dered, adjudged,  and  decreed  that  tfte  judg- 
mint  of  the  Dittriot  Covrt  be,  and  the  tame 
ia  herehy,  annulled,  avoided,  and  reverted; 
that  tJie  application  for  the  writ  of  habeaa 
corpus  be  reinstated,  to  be  proceeded  upon 
acoording  to  law,  under  the  exceptions  and 
answers  filed  by  the  defendants. 

Breanx,  J.,  diraenting: 

I  entertain  the  greatest  respect  for  the 
opinitHi  of  the  majority  in  this  case.  I 
know  that  there  are  decisions  in  other  ju- 
riadictioRa  sustaining  the  views  expressed; 
yet.  again,  in  matter  of  habeas  corpus,  I  am 
compelled  to  dissent  on  grounds  that  I  con- 
sider strictly  legal.  It  is  my  misfortune, 
perhaps,  that  opinions  of  those  in  authority 
while  I  was  at  the  bar  have  brought  about  a 
conviction  which  I  am  unable  to  overcome. 
Turning  to  the  Code  of  Practice,  I  And  the 
following,  viz.:  Habeas  corpus  enables  free 
persons  to  obtain  their  release  "from  illegal 
aiTOBt  or  detention."  Code  Prac.  art.  787. 
In  another  article  this  writ  is  referred  to  as 
directed  to  a  person  who  has  another  in  hia 
custody,  or  detaine  him  in  confinement. 
Id.  aii;.  701.  Again,  the  supreme  court 
shall  have  the  power  to  issue  writs  of  ha- 
beas COT  pus  at  the  instance  of  persons  in  ac- 
tual custody.  In  another  article:  "If  the 
imprlsonmuit  or  detention  took  place  by  vir- 
64L.B.  A. 


tue  of  a  judidal  order,  regular  in  its  form, 
but  illegally  obtained  or  executed,  the  peti- 
tion shall  mention  in  what  the  illegality  eoo- 
sists."  Id.  art.  797.  But,  if  the  impHson- 
meot  or  detention  has  not  been  made  by  nr- 
tue  of  a  judicial  order,  the  petiti<Ht^  meed 
only  ell^  that  he  is  illegally  impriaoBed 
or  conftned;  and  throughout,  as  I  read  the 
articlea,  ill^al  custody  or  impHsonment  is 
made  a  condition  to  issuing  the  writ.  The 
provisions  of  the  Constitution  ar-e  not 
broader,  regarding  habeas  corpus,  than  those 
of  the  Code  of  Practice  from  wfaich  I  have 
just  quoted.  Power  is  given  to  issue  the 
writ  of  habeas  corpus  at  the  instance  <A  any 
peraon  in  aoiual  custody.  Article  03.  The 
text  of  article  104  oi  the  Oonjstitntion  » 
similar  on  the  subject.  I  quota  frcHn  article 
1 15  of  that  instrument:  "The  district 
judges  shall  have  power  to  issue  writs  of 
habeas  corpus  at  the  instance  of  all  persons 
in  actual  custody  in  their  respective  dis- 
tricts." In  my  view,  the  husband,  independ- 
ently of  any  other  proceeding  or  suit,  is  not 
entitled,  under  our  law,  to  wie  writ  of  hab- 
eas corpus  to  compel  the  mother  to  surrm' 
der  the  children  primarily  intrusted  to  her 
care  by  law  and  by  iM-ture.  The  law  does 
not  seem  to  contemplate  giving  to  the  hos- 
baad  the  power,  as  a  separate  and  independ- 
ent one,  to  bring  the  wife  before  the  court, 
by  way  of  habeas  corpus  in  a  case  sucti  u 
the  one  just  decided.  While  it  may  be  that 
the  decision  in  Bemudeg  Bermitdet,  S 
Mart.  (La.)  18],  is  or  should  be  controlling, 
I  cannot  avoid  the  thought  that  it  was  pro- 
nounced in  1812. — many  years  before  the 
adoption  of  our  Code  of  Practice.  Le^da- 
tion  has  not,  in  my  view,  at  any  time  gone 
to  such  an  extent  as  to  justify  the  issnance 
of  writ  on  a  state  of  facts  ss  related  in  the 
cited  decisiim.  I  read  ikhi&  I  respectful- 
ly submit  that  it  cannot  well  be  ooiisidnvd 
as  the  construction  of  the  articles  of  the 
Code  of  Practice  and  of  the  Constitutioa  of 
a  date  long  subsequent.  In  dissenting,  I 
must  again  disclaim  any  intentioa  of  criti- 
cising a  dilFerent  conclusion.  I  must  say 
that  I  regret  my  inability  to  conartrue  the 
law  differently  than  as  befwe  exprened. 

Rehearing  denied  June  3,  1901. 


Richard  H.  GRANT 

V. 

William  P.  UAYNE  et  al.,  Appte. 
(105  La.  Ann.  304.) 
*1.    Xb  an  aetlon  bFanKht  fo  reesvcr- 


Note. — As  to  privilege  of  defamatory  words 
used  In  pleading,  see  Randall  v.  Hamlltoa  (La-f 
22  L.  R.  A.  649,  and  note;  and  Sherwood  v. 
Powell  (Minn.)  29  L.  B.  A.  ISS. 
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for  services  rendered  In  haTlnic  ol^ 
talned  •Db»crlpllon  to  the  atoek  In  a 
corporation,  the  Issue  was  the  amount  earned 
tor  serTlcea  vel  non.  It  a  public  wrong  was 
committed,  not  connected  with  the  eerTlces 
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rendered.  It  might  give  rise  to  condemnation 
at  tlie  bar  of  pabllc  opinion,  wbieb  may  Mek 
by  legitimate  loflaence  to  condemn  and  sup- 
press it ;  bat  In  matter  of  bnilneaa  It  affords 
no  ground  to  refuse  to  pay  a  creditor  it  be 
has  earned  tbe  amount  which  he  claims. 
S.  Am  IsHne  of  (aict  la  not  ■astalncd  by 
the  testimony  that  some  time  previous  to 
tbe  serTlces  rendered  wrongs  against  the 
social  order  had  been  committed.  Rnmors 
and  reports  based,  from  all  appearances,  on 
the  previous  wrongs  charged, — i,  e.,  wrtMigs 
of  a  date  anterior  to  services  claimed,  and 
as  to  which  several  of  the  witnesses  dlreetly 
•wore, — do  not  make  It  appear  with  reason- 
able certainty  that  they  were  contlnaing 
wrongs, 

3.  Wltnease*  teatlfleA  that  In  the  com- 
mnnltr  1b  whlah  he  realded  plaintiff, 
as  a  member  of  the  commnnity,  and  while  at 
home,  was  not  deemed  guilty  as  cbarged; 
others  testified  to  the  contrary.  Tbe  Jury 
found  tliat  the  weight  of  tbe  testimony  was 
with  Uie  former. 

4.  To  that  extcDt  the  Inry'a  Terdliit  Is 
Kflirmed.  It-  is  not  aflBrmed  as  to  the 
■mount  of  damages. 

(Blanehard,  J.,  dftteM<«.) 

(March  18.  1901.) 

APPRAL  by  defendante  from  a  judgment 
of  the  Judicial  IMstrict  Court  for  tbe 
Pariah  of  Kapides  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for 
the  alleged  publication  of  a  libel.  Modified 
and  affirvied. 

The  facts  are  stated  in  the  opinion. 
AleaarH.   Andrews   A:  Haokeuyoa  and 
SoaTboTonsh  ft  Carrer^  for  appellants : 

The  administration  of  justice  requires  the 
utmost  latitude  to  evidence  and  pleadings  in 
court  proceedings,  where  parties  are  acting 
in  good  faitli. 

Burke  v.  Ryan,  36  La.  Ann.  051;  VituM  v. 
Merchants  Mut.  Ins.  Co.  33  La.  Ann.  1266; 
Btaub  V.  Van  Benthuysen,  36  Ia.  Ann.  470; 
Olement  Bros.  v.  Their  Creditors,  37  La. 
Ann.  094;  Gardemal  v.  ilcWilliams,  43  La. 
Ann.  468,  9  So.  106;  Eelly  v.  Lafitte,  28  La. 
Ann.  436 ;  Uayne  v.  Taylor,  14  La.  Ann.  407. 

The  proceedings  connected  with  the  judi- 
cature of  the  courts  are  bo  important  to  the 
public  good  that  the  law  holds  that  noth- 
ing that  may  be  therein  said,  with  probable 
cause,  whether  with  or  without  malice,  can 
be  slander,  and,  in  like  manner,  nothing 
written  with  probable  cause,  under  the  sanc- 
tion of  auch  proceedings,  can  be  libel. 

Ftnas  V.  Uerclutnti^  Mut.  Int.  Co.  83  La. 
Ann.  1265. 

Where  tliere  is  a  suit  pending  in  a  court 
of  cc»npetent  jurisdiction  between  proper 
parties,  eve^thing  alleged  or  said  pertinent 
to  the  issue  in  the  case  is  absolutely  privi- 
leged. 

Vardemal  r.  McWilliams,  43  La.  Ann. 
464,  0  8o.  106;  Wimbiah  t.  Hamilton^  47 
Ta.  Ann.  252,  16  So.  856. 

Where  no  malice  has  been  shown,  only  ac- 
tual damages  can  be  recovered. 

i?oo8  T.  Goldman,  36  La.  Ann.  132;  Cri- 
tin  T.  Lecy,  37  La.  Ann.  182. 

In  all  slander  suits  l>oth  malice  and  ab- 
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senoe  of  probaUe  cause  must  ctmcnr  to  give 
grounds  for  action. 

Stetcart  v.  Sonnebom,  98  U.  S.  187,  26  L. 
ed.  116;  Cauchoia  v.  Dupvy,  3  La,  207; 
Boullemet  r.  Fhilipa,  2  Rob.  (La.)  366. 

Meaars.  White  ft  ThormtoB,  for  appel- 
lee: 

A  libel  is  any  publication,  whether  in 
writing,  print,  picture,  effigy,  or  other  fixed 
representation  to  the  eye,  which  exposes  any 
person  to  hatred,  contempt,  ridicule,  or  obli- 
quy,  or  which  causes  him  to  be  shunned  or 
avoided,  or  which  has  a  tendency  to  injure 
him  in  his  occupation. 

Staub  V.  Van  Benthuysen,  36  La.  Ann. 
407;  \Veil  v.  Israel,  42  La.  Ann.  955,  8  So. 
826. 

Declarations  of  a  witness  "are  protected 
by  the  occasion,  and  cannot  eerre  as  the 
foundation  for  a  civil  action  when  th^  are 

pertinent  and  material." 

Burke  v.  Ryan,  36  La.  Ann.  951. 

llie  fact  that  defendant  in  a  suit  for  dam- 
ages for  malicious  prosecution  acted  under 
the  advice  of  counsel  is  no  excuse  if  the  ad- 
viod  was  given  upon  his  misrepresentation 
of  the  circiunstancea  of  the  case. 

Deeoux  t.  lAeua,  33  I^.  Ann.  392. 

Communications  ,in  a  judicial  proceeding 
are  privileged,  "and  the  only  questions  are 
whether  the  occasion  existed  and  the  matter 
complained  of  was  pertinent  to  tihe  occa- 
sion." 

Gardemal  v.  McWilliama,  43  lot.  Ann. 
454,  9  So.  106;  Weil  v.  Israel,  42  La.  Ann. 
i»55,  8  So.  820;  Jfonroe  v.  E.  Weston  Lum- 
ber Co.  49  La.  Ann.  595,  21  So.  742. 

Words  spoken  by  way  of  interrogation,  if 
imputing  a  crime,  are  actionable.  And  it 
ia  not  necessary  that  the  charge  should  be 
made  in  direct  terms;  It  may  be  made  by 
insinuation. 

13  Am.  &  Eng.  Enc.  Law,  p.  348. 

The  fact  that  matter  defamatory  and  li- 
belous in  its  character  was  charged  in  the 
petition  of  a  plaintiff  against  a  defendant 
does  not  of  itself  carry  absolute  exemption 
from  liability  for  damages  claimed  by  reason 
of  said  defamatory  and  libelous  charges. 
Other  facts  must  concur  to  bring  abmit  ^at 
result. 

Wimhiah  r.  Uamilton,  4S  La.  Ann.  1191, 
14  So.  77, 

Matter  inserted  in  a  pleading,  to  be  privi- 
I^i;ed,  must  be  Intimately  related  to  the 
issues,  or  so  pertinent  to  the  subject  of  the 
controversy  that  it  may  become  matter  of 
inquiry  on  the  trial. 

Union  Mut.  L.  Ins.  Co.  v.  Thomas,  28  C 
C.  A.  90,  48  U.  S.  App.  675,  83  Fed.  803. 

Under  the  law  of  Louisiana  slander  is  a 
luasi-offense.  actionable  under  the  broad 
^roviaiona  of  tbe  Code:  "Every  act  what- 
fver  of  man  that  causes  damage  to  another 
>blige8  bim  by  whose  fault  it  happ^ied  to 
repair  it." 

Both  malice  and  injury  may  be  inferred 
from  the  nature  and  falsity  of  the  words. 

8potomo  V.  Fourichon,  40  La.  Ann.  423, 
I  So.  71;  Mill'jr  v.  Holstein,  16  La.  389; 
Oaly  V.  Van  Benthuysen,  3  La.  Ann.  69; 
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Treaca  v.  Uaddox,  11  La.  Ann.  206;  Cow  t. 
V«w  Orleant  Times,  27  La.  Ann.  214. 

Wbea  the  facts  furnished  by  a  client  to 
liis  attorney  are  misleading  and  defamatory 
in  character,  and  their  incorporation  into 
the  petition  ia  foreign  to  the  objects  and 
purposes  of  the  suit,  the  client  ia  responsi- 
ble in  damages. 

Wi»ibi$h  V.  HataiUont  47  La.  Ann.  240,  16 
So.  8&d. 

Though  there  was  no  proof  of  malice  on 
the  part  oi  the  defendant  In  uttering  the 
slander,  "yet,  In  such  case,  the  law  imputes 
malice  to  the  act  on  account  of  its  charac- 
ter." 

Savoie  T.  ficanldii,  43  La.  Ann.  973,  B  So. 
016. 

Breanx,  J.,_  delivered  the  opinion  of  the 
court: 

Defamation  of  bis  chaiBcter  i«  plaintiff's 
cause  of  action.  Ten  thousand  dollars  is 
the  amount  he  claims  for  damages.  From 
a  verdict  and  judgment  for  plaintiff  in  the 
sum  of  $500,  the  defendants  appeal. 

Plaintiff  is  a  steamboat  captain  and  pilot, 
and  defendants  are  stockholders  and  pro- 
moto-s  of  the  Boyce  Cotton-Seed  Mill  & 
Manufacturing  Company.  Plaintiff  brought 
suit  against  uie  defendants  some  time  pre- 
vious to  the  present  suit,  in  which  he  alleged 
that  be  had  entered  into  a  contract  with  de- 
fendants to  raise  a  subscription  to  the  stock 
of  the  Boyce  Cotton-Seed  Mill  &  Manufac- 
turing Company,  and  to  secure  a  site  for  the 
mill  at  or  near  Boyce,  Louisiana,  and  that 
as  a  consideration  defendants  agreed  to  pay 
him  S  per  cent  tm  the  amount  of  all  stodc 
subscribed.  He  a1Ic$[ed  in  his  petition  in 
this  first  suit  that  it  was  agreed  that  he  was 
to  use  his  energy  and  influence  to  secure  a 
site  and  raise  subscriptions;  and  he  also  al- 
leged in  his  petition  that  through  his  ef- 
forts an  oil-mill  site  was  secured,  and  stock 
subscribed  to  the  amount  of  (10,000;  and 
he  claimed  fSOO  for  hia  service^  that 
amount  being  6  per  cent  of  the  sum  he 
claimed  to  have  secured,  and  the  commission 
he  averred  tlie  defendants  had  bound  them- 
selves to  pay.  Defendants  in  Uie  first  suit 
answered  plaintiff's  petition,  and  admitted 
t^at  tiiey  had  employed  plaintiff  to  solicit 
subscriptions,  but  alleged  that  he  failed  to 
secure  any  subscriptions,  and  that  those  ob- 
tained were  secured  by  themselves.  They 
also  charged  that  fh^  had  learned  that 
plaintiff's  reputation  was  such  that  plaintiff 
could  not  secure  subscriptions;  that  many 
persons  refused  to  sulMcribe  for  the  reason 
that  plaintiff  was  CMinected  with  the  pro- 
posal to  construct  the  mill  in  question,  which 
was  afterwards  (they  aver)  constructed  by 
themselves  (the  defendants  in  this  suit). 
The  plaintiff  accepted  a  sum  less  than  the 
amount  of  bis  claim,  and  discontinued  the 
suit.  In  the  present  aetitm  he  sets  forth 
that  the  answer  filed  in  the  suit  which  was 
discontinued,  as  just  stated,  and  the  inter- 
rogatories propounded  to  various  witnesses, 
suggested  and  gave  rise  to  tiie  iinplicati<»i 
thdt  the  plaintiff's  conduct  as  the  father  of 
a  family  was  not  what  it  should  have  hem. 
64  L.  K.  A. 


Plaintiff  is  a  widower,  with  eight  diildrcn, 
four  of  whom  reside  with  him.  Defendants, 
in  their  uiswer  in  the  ease  now  before  iu 

for  decision,  pleaded  the  privileged  (^arac- 
ter  of  their  allegaticms  in  their  def^tse  in 
the  first  suit  filed.   They  also  alleged  that 
their  defense  and  alle^tiona  to  Uiat  end 
were  based  on  probable  cause,  and  with  the 
advice  of  counsel  that^  if  true,  the  allega- 
tions   were  a    good  defense  to  the  auit 
brought;   and  uey  substantially  further 
averred  that,  should  the  court  not  raatain 
these  grounds  of  defense  thety  honestly  be- 
lieved, from  common  report,  the  truth  of 
their  allegaticms.    Defendants  aver  in  their 
answer,  inter  alia,  "that  his  conduct  with 
her  (the  asserted  concubine)  on  the  boat 
and  since  she  left  there  has  been  such  as  to 
cause  them  to  believe,  as  they  did  at  the 
time,  that  he  lived  with  her  as  hia  courn- 
bine."    (The   parentheses   ours.)     In.  the 
case  here  a  number  of  witnesses  were  exam- 
ined, and  the  interrogatories  and  answers 
filed  in  the  first  suit  were  filed  in  evidence 
in  the  present  suit.    By  his  witnesses  plain- 
tiff sought  to  prove  the  extent  to  which  he 
had  been  wrtmged  by  defendants'  answer, 
and  the  issues  raised  hj  th«n  in  the  first 
suit,  and  defendants  directed  their  ettorta 
chiefly  to  prove  that  the  reports  circulated 
in  the  community,  and  the  poor  suecees 
plaintiff  had  met  with  in  securinR  subscrip- 
tions, justified  their  defense.    The  charge 
brought,  we  think,  wns  u.selesstothe  def^ise; 
If  true,  the  defendants  were  none  the  lesa 
liable  for  the  amount  due  for  services  actu- 
ally rendered  by  plainuff  in  securing  sub- 
scriptions.   A  defense  entirely  foragn  to 
the  issues  docs  not  fall  within  the  rule  pro* 
tecting  avermentA  as  privileged.  Averments 
are  not  privileged  if  it  appears  that  they  are 
entirely  useless  to  the  defense.    The  diarge 
made  was  not  a  disqualification  to  attend 
to  the  business  of  soliciting  subsf^'iptions 
and  to  aid  in  establishing  a  factory  in  the 
community.    The  language  used  had  a  tcn- 
dency  to  degrade,  without  in  the  least,  as  we 
take  it.  assisting  in  establishing  a  defense. 
While  it  is  true  that  the  fifreatest  latitude 
should  be  allowed  in  judicial  proceedinga  in 
ordCT  to  enable  the  parties  to  bring  before 
the  court  all  pertinent  issues,  or  issues  which 
parties  may  deem  pertinent,  yet  there  must 
be  some  limit  to  this  wide  range. 

We  have  reviewed  our  decisions  on  the 
subject,  and  have  not  found  that  they 
(while  th^  recognize  every  right  which  is 
needful  to  the  full  presentation  of  the  is- 
sues) have  g<xie  to  the  extent  of  laying  down 
the  rule  that  an  averment  which  baa  the  ef- 
fect of  holding  up  one  of  the  parties  to  pub- 
lic odium  is  to  be  sustained  as  protected, 
or  as  privileged,  although  not  called  for  by 
the  character  of  tJie  issues.  The  most  recent 
views  of  this  court  upim  this  subject  w«« 
expressed  in  WimJtish  Hamilton,  47 
Ann.  246,  16  8o.  856.  In  that  case  the  court 
said:  "The  allegations  were  pertinent  to 
the  issue  presented."  Here  there  is  noth- 
ing of  the  sort.  The  employee  was  seeking 
to  recover  from  his  employer  an  amount  he 
averred  was  due.   The  ehar^ge  was  an  inda- 
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pendent  one,  not  connected  in  any  manner 
with  the  service  he  was  expected  to  render. 
The  lack  of  influence  of  one  who  has  under- 
taken to  do  a  certain  thing  in  which  his  in- 
fluence may  be  of  some  moment  would  not 
be  a  cause  preventing  him  from  recovering 
for  what  he  has  done.  We  are  justified  in 
MHicluding  that  the  unount  due  for  his  serv- 
ices  is  all  the  court  would  hftve  allowed  him. 
To  determine  that  issue,  the  question  of  per- 
sonal conduct  in  matter  not  connected  with 
the  service,  if  tru^  however  to  be  r^etted 
and  reprehended^  is  not  an  Issue  to  be  con- 
sidered. 

We  pass  to  the  other  grounds  of  defense 
in  the  ease  before  us  iar  decision, — want  of 
malice,  probaUe  cause,  and  the  truth  of  the 
avuments  contained  in  the  answer  filed  In 
the  first  suit.  We  take  it  that  alwence  of 
malice  is  not  a  complete  defense  against  a 
demand  for  damages  by  one  who  uselessly 
charges  another  with  having  failed  in  a 
duty,  or  with  having  transgressed  the  law 
in  a  manner  in  which  he,  as  a  defendant  in 
s  suit,  cannot  be  held  to  have  been  particu- 
larly connemed.  Although  the  averments 
may  not  have  been  made  molo  animo,  they 
are  not  to  be  dismissed  from  all  considers^ 
tion  because  of  that  fact.  With  reference  to 
probable  cause,  we  have  not  discovered 
wherein  it  was,  in  its  nature,  a  probable 
cause;  for  we  think  it  was  made  without 
any  cause  whatever.  The  truth  of  the  aver- 
ments vel  non  made  in  tile  first  suit  presents 
the  serious  and  most  important  issue  of  the 
case.  It  is  true  that  defendants  heard  from 
credible  persons  of  the  community  words 
condemning  plaintiff  for  an  asserted  intima- 
cy with  his  servant  or  housekeeper  at  his 
home,  at  which  his  children  reside.  The 
particulars  of  the  intimacy  at  plaintiff's 
home  are  not  given,  and  the  testimony  does 
not  disclose  acts  leading  to  unavoidable  in- 
ferences of  improper  intimacy.  At  a  previ- 
ous time,  while  away  at  some  distance,  com- 
manding and  piloting  a  steamboat,  this  serv- 
ant was  a  chambermaid  on  the  boat.  Wit- 
nesses testified  to  facts  whi(A  sustiun  the 
allegations  made  in  the  first  suit.  It  must 
be  borne  in  mind  that  this  was  some  time 
previous  to  defendants'  employment  of 
plaintiff  as  a  solicitor,  and  while  the  latter 
was  away  from  home.  In  reading  decisions 
upon  the  subject,  we  found  the  following  in 
point,  which  we  think  expresses  a  correct 
view:  A  woman  who  is  at  the  time  chaste, 
virtuous,  and  exranplary,  although  she  may 
at  some  previous  time  have  had  illicit  inter- 
course with  a  man,  is  an  innocent  woman, 
within  N.  C.  Code>,  S  1113,  which  provides 
that,  "if  any  person  shall  attCTipt,  in  a  wan- 
ton manner,  to  destroy  the  reputatiMi  of  an 
innocent  woman  by  words,  written  or  spok- 
en, i^ich  amount  to  a  charge  of  incontiu- 
ency,  every  person  so  offending  shall  he 
guilty  of  a  miademeanor."  State  v.  Origg, 
104  N.  C.  882,  10  S.  E.  684.  Beyond  the  fact 
that  this  woman  is  plaintiff's  housdceeper, 
that  she  is  a  quadroon  or  octoroon,  that 
her  conduct  was  not  rcputeUe  before  she 
came  to  Boyce,  and  that  rumor  charges  im- 
fi4L.  B.  A. 


proper  relations,  the  record  does  not  reveal 
any  particular  fact  showing  illicit  intimacy. 

in  bringing  this  decision  to  a  dose,  we 
will  state  that  the  advice  of  counsel  is  avail- 
able as  a  mitigating  circumstance,  and  to 
that  fact  we  luive  ffiven  due  weight.  Be- 
sides, we  do  not  think  that  this  is  a  case  for 
allowinc  an  unreasonable  sum  in  damages. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  amount  of  the  judgment  be,, 
and  the  same  is  hereby,  reduced  to  flOO^ 
ajid,  as  reduced,  it  is  a^rmed, 

Blanehard,  J.,  dissents. 

Rehearing  denied  April  I,  1901. 


STATE  of  Louisiana 

V. 

Jean  Baptiste  NED,  Appt. 
(105  La.  696.) 

'Tbe  eoDvlctlon  of  a  peraoD  of  a  erlme 

wbich  tbe  CoDstltuUon  requires  should  ba 
tiled  by  a  Jury  of  twelve,  though  nine  Jurors 
concarring  might  reoder  a  verdict  (Coovt. 
1898,  art.  116),  is  not  a  legal  convlctiOB. 
though  twelve  jurors  were  physically  present 
during  the  trial,  and  all  concurred  in  a  ver- 
dict of  guilty,  IC  one  of  the  Jurors  on  tbe  Jury 
was  In  a  dranken  condition  during  the  trial. 

(June  S,  1801.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parbh  of  St.  Landry  convicting  him  ol 
crime.  Reverted. 

The  facts  are  stated  in  the  opinion. 
Messrs.  John  W,  Ziewis  and  James  J. 
Bailer  for  appellant. 

Mr.  R.  I.ee  Garland  for  the  State. 

meholls,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defmdant  appeals  from  a  smteoce  of 
seven  years'  imprisonment  at  hard  labor  in 
the  puiitentiary.  The  mme  of  which  he 
was  convicted  was  ooa  requiring  for  convic- 
tion, under  the  CcmstituticHi,  "a  trial"  by  a 
jury  of  twelve.  Const.  1898,  art.  116.  The 
court  overruled  his  motion  for  a  new  trial, 
which  assigned  as  the  ground  thn-efor  that 
'*one  of  tbe  jurors,  Lestie  L.  Harmon,  who 
after  the  panel  had  been  ctHupleted,  and  the 
trial  gone  into,  and  the  court  reconvened 
pursuant  to  adjournment,  appeared  in  court 
in  a  drunken  cfmdition;  that  when  the  first 
witneas  .after  the  recess  hour  was  called 
on,  and  before  his  testimony  was  given,  the 
said  juror,  because  of  his  drunken  condition, 
had  to  be  remOTed  to  an  adjoining  rotmi; 
that  when  he  reappeared  in  court  and  re- 
sumed his  seat  amcH^  his  fdlow  jurm  he 
was  still  in  an  intoxicated  oondition,  una- 
ble to  hesr,  follow,  and  nnderstand  tbe  t«H 

■Headnote  by  Nicholls,  Ch.  J. 

NOTR. — As  to  number  and  agreement  of  Ju- 
rors necessary  to  constitute  a  valid  verdict,  see 
State  T.  Bates  (Utah)  43  L.  B.  A.  83,  and  noU. 
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timony,  and  Immediately  fd\  asleep,  and  re- 
inained  in  tliat  coaditicm  durins  the  remain- 
der of  the  trial,  and  had  to  l>e  awakened 
by  one  of  the  jurors  whesi  the  judge  ordered 
the  jury  to  their  chamher  for  delibenution ; 
that  the  juror  remained  asle^  during  the 
■entire  time  that  the  different  witnesses  were 
testifying,  during  the  argument  of  counsel, 
and  the  charge  of  the  judge."  The  judge 
refused  the  new  trial,  assigning  as  his  rea* 
son  "that,  under  article  116  of  the  Constitu- 
tion, in  cases  of  this  character,  though  a 
jury  of  twelve  ia  required,  nine  of  the  ju- 
rors can  find  a  verdict,  and  the  misconduct 
of  one  member  of  the  jury  does  not  render 
the  finding  of  the  nine  concurring  members 
invalid,  unless  it  be  shown  that  said  juror 
was  one  of  the  nine  rendering  the  Terdictj 
that  the  record  in  the  ease  uiled  to  show 
any  dissenting  juror,  and  the  reason  for  set- 
ting aside  the  verdict  of  jurors  under  the 
old  rule  of  unanimity  does  not  exist  in  this 
case,  and,  in  the  opinion  of  the  court,  should 
not  be  applied  especially  in  view  of  the  con- 
sideration that  no  injury  either  appears  or 
has  be<^  shown  to  the  accused;  the  miscon- 
duct of  the  juror  was  not  of  nieh  a  nature 
M  to  have  any  appreciable  influence  on  the 
other  members  in  arriving  at  a  Just  verdict, 
as  the  law  permitted  the  remaining  jurors 
to  render  a  legal  verdict."  The  attorney 
general  has  filed  no  brief  in  the  case.  In 
that  of  the  district  attorney  he  says;  "The 
evidence  taken  oa  the  trial  of  the  motion  for 
a  new  trial  we  must  admit  establishes  the 
fact  that  the  jvaor  was  to  a  certain  extent 
hor$  de  combatt  so  that  there  can  be  no  dis- 
pute between  the  state  and  the  defense  as 
to  the  facts  governing  the  trial  of  the  mo- 
tion narrowing  the  contention  to  a  guestitm 
of  law,  to  wit,  whether,  since  the  adoption 
of  the  Constitution  of  1898,  misconduct  on 
the  part  of  one  member  of  the  jury  will  viti- 
ate a  verdict  rendered  in  a  case  where  uoAer 
the  Constitution  nine  concurring  can  render 
a  verdict,  unless  similar  char^  of  miscon- 
duct can  be  leveled  against  his  fdlows." 


Neither  the  judge  nor  the  district  attor- 
ns should  have  permitted  the  trial  to  pro- 
ceed  under  the  conditions  existing'.  IIm 
spectacle  of  a  man  on  trial  for  a  crime  in- 
volving bis  liberty,  with  a  drunken  jurc«-  in 
the  jury  box,  is  not  one  calculated  to  ad- 
vance the  proper  administration  of  juSFtioe, 
nor  to  inspire  the  people  with  the  respect 
which  should  be  due  to  courts. 

Independently  of  this,  Uie  oondinioiis  of 
law  reached  by  the  coiurt  and  the  district 
attorney  were  not  well  grounded.    The  dnty 
of  a  jury  is  not  -simply  to  hear  the  evidence 
adduced  upon  a  trial,  but,  on  retiring  to 
their  room,  to  deliberate  upon  it.    The  CVm- 
stitiition  required  that  in  this  case  the  ac- 
cused should  be  tried  by  twelve  men.  lie 
could  not  waive  this  requirement.    He  was 
entitled  to  the  deliberation,  oonsultation, 
and  decision  of  twelve  men.   This  he  has 
not  had.    Had  a  jury  of  twdve  been  im- 
paneled for  the  trial  of  this  cause,  and,  one 
or  two  of  the  jurymen  absenting  themselves, 
the  trial  been  proceeded  with,  with  nine  or 
ten  or  eleven  jurors,  it  could  not  be  claimed 
that  the  constitutional   requiroaent  that 
the  accused  should  be  tried       a  jiuy  vt 
tvniva  had  been  complied  with.   We  under- 
stand the  Constitution  to  require,  not  sim- 
ply that  nine  jurors  should  concur  in  a  ver- 
dict, but  that  twelve  must  be  present  from 
the  be^nning  of  the  trial  to  the  end.  Tlie 
juror  m  this  case  was  physically  present, 
but  for  legal  purposes  he  might  w^l  have 
been  absent.    We  do  not  intimate  that  every 
act  of  misconduct  by  a  sinsle  Juror  would 
carry  with  it  the  avoidance  of  tiie  verdict 
rendered  by  the  jury,  but  misconduct,  audi 
as  bas  been  shown  in  this  case,  should  car- 
ry, and  does  carry,  with  it  that  result. 

For  the  reasons  assigned  herein,  it  ia  or- 
dered, adjudged,  and  decreed  that  the  ver- 
dict of  the  jury,  and  the  judgment  thereon 
rendered,  be,  and  the  same  is  hereby,  tet 
aside,  and  the  cause  remanded  to  the  Dis- 
trict Court  for  further  proceedings  accord- 
ing to  law. 


aiASSACHUSEnS  SUPREME  JUDICIAL  OOUBT. 


Ann  MULHALL 

V. 

John  FALLON  et  al 

(176  Mass.  266.) 

1.  Declarations  o(  one  killed  br  nes- 
llareuce  that  his  mother  was  poor,  and  that 
be  sent  money  to  her  repeatedly,  are  admis- 
sible under  Stat.  1898,  chap.  B3S,  In  a  salt 
by  her  to  recover  for  the  killing. 


S.  Bvldenee  of  •  sob's  deelaratloBs 
lliat  his  mother  was  verr  poor,  a.ad 
tbat  he  sent  her  money  repeatedly,  cor- 
roborated by  her  testimony  that  she  boDght 
food  with  bis  money,  snfflclently  shows  ber 
dependence  on  him  for  support  to  carry  to 
the  Jury  a  salt  by  her  to  recover  for  his  neg- 
tlgent  klllini^  under  SUt.  18S7,  chap.  271^ 
I  3- 

S.  A  woman's  testlmonr  that  she  w»s 
Almost  entirely  dependent  on  her  son 
for  support  li  not  Inadmlaslble  In  a  salt  ij 


NOTB. — Right  of  alien  nonreMent  to  maintain 
gttttutory  action  for  death  of  other  person. 

It  would  seem  that  from  the  ^axllest  times 
the  notion  has  prevailed  la  the  mind  of  man 
that  those  having  an  Interest  In  the  life  of  a 
person  were  entitled  to  compensation  from, 
or  pnnlBbmeat  of,  the  person  who  wrongfully 
caused  his  or  her  death.  In  the  Bagllsh  law 
d4  L.  R.  A. 


under  the  Saxons  are  found  the  weregllds  ft» 
the  killing  of  a  person  varying  in  amount  fron 
tbe  death  of  the  ceorl  or  peasant  up  to  that  of 
the  King  himself.  Blackstone  Informs  us  that 
during  the  continuance  of  this  custom,  a  proeen 
was  certainty  given  for  the  recoverlag  of  the 
wereglld  by  the  party  to  whom  It  was  dnsi  and 
that,  when  these  oirenses  by  degrees  grew  bo 
longer  redeemable,  the  private  process  was  ttlU 
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her  tor  his  negligent  killing,  becaose  It  U  a 
inclusion  which  the  Jury  Is  to  draw,  or  be- 
cause It  1b  law  rather  than  fact. 

Am  UyOB  tke  «(MBtlon  whetker  or  not  m. 
frcminB  mmm  AependeBt  V|M>M  ber  son 
tor  support,  Intern^torlea  are  admlsitible 
as  to  whether  be  contributed  to  ber  aapport, 
ajid,  If  BO,  how  much. 

■ft*  PturtlAl  depend  en  «w  upon  her  von 
for  the  seeeMBltlM  of  Uto  Is  BOffldwit  to 
enable  a  woman  to  maintain  a  anlt  tor  his 
□egllseot  killing,  under  the  MassacbuBetts 
statutes. 

•6.  An  notion  for  necllsent  fellllnv  of 
her  HOD  may  be  brought  by  a  nonrealdent  alien 
under  Stat.  1887,  chap.  270,  i  3. 

(May  31,  1900.) 

EXCEPTIONS  by  defendants  to  rulings 
of  the  Superior  Court  lor  Norfolk  Coun- 
ty made  during  the  ^al  of  an  action  to  re- 

contlnued.  In  order  to  insure  the  infliction  ot 
punlabment  upon  the  offender,  though  the  party 
Injured  was  allowed  oo  pecuniary  compensation 
for  the  offense.  This  process  was  known  as  an 
-appeal  of  murder,  and  by  the  statute  of  8 
lien.  VII.  chap.  1,  It  was  provided  that  If  a 
man  be  acquitted  ou  an  Indictment  for  murder, 
•or  found  guilty  and  pardoned  by  the  King,  be 
may  still  be  proceeded  against  by  an  appeal  ot 
murder  at  the  Instigation  of  the  party  luter- 
«Bted  In  the  life  of  the  person  killed,  if  such  ap- 
l>eal  Is  brought  within  a  year  and  a  day  from 
the  time  of  the  alleged  commission  ot  the  offense. 
This  appeal  of  murder  existed  as  late  as  1818 ; 
and  tbe  writ  was  Issued,  and,  strangely  enoogb. 
Its  issuance  caused  the  rerival  of  another 
thought-to-be  obsolete  practice,  but  which  the 
court  held  to  be  still  in  force,  viz.:  Trial  by 
wager  of  battel.  Asbford  v.  Thornton,  1  Bam. 
A  Aid.  406.  The  case  was  argned  with  a  great 
deal  ot  force  by  Chltty  for  tbe  appellor  and 
Tlndal  for  the  appellee,  and  Lord  EUenborough, 
with  whom  all  the  Judges  of  the  court  con- 
curred, beld  that  the  appellor  had  a  right  to 
bring  the  case  by  the  writ  ot  appeal,  but  that 
In  such  coae  tbe  appellee  bad  an  equal  right  to 
his  plea  of  wager  of  battel,  and  that  the  court 
was  only  In  doubt  as  to  what  the  Judgment 
«hould  be.  The  appellor,  doubtless  thinking 
that  one  member  of  the  family  was  enough  to 
fall  by  the  hands  of  the  appellee,  declined  to 
-accept  the  decision  of  the  court  giving  the  lat- 
ter trial  by  battel,  and  the  appellee  was  there- 
fore discharged.  The  Idea  that  such  a  case 
■could  arise  in  the  lOtb  century  was  so  repug- 
nant to  British  notions  that  in  tbe  following 
year  appeal  ot  murder,  as  well  as  ot  treason, 
felony,  or  other  offenses,  together  with  wagers 
ot  battel,  were  abolished  by  the  enactment  of 
Stat.  59  Geo.  III.  chap.  M. 

It  is  difficult  to  ascertain  Just  at  what  period 
the  custom,  or  rule^  or  law,  whichever  It  may 
:haTe  been,  by  which  payments  of  wer^ld  were 
made,  fell  Into  disuse,  but  since  the  time  when 
it  did  so  it  has  been  an  established  rule  of  the 
common  law  that  no  action  for  damages  can  be 
maintained  against  a  person  tor  causing  the 
death  of  another,  until  the  passage  of  the  act 
of  Parliament;  9  *  10  Tlct.  chap.  93,  in  1846, 
commonly  known  as  Lord  Campbell's  act  Since 
then,  and  very  shortly  after  the  passage  of  tbe 
pioneer  act,  tbe  several  states  of  the  United  i 
States  enacted  similar  acts  differing  generally 
only  In  respect  to  tbe  persons  who  were  en- 
titled to  maintain  the  action,  and  for  whose 
benefit  the  same  should  t>o  prosecuted.  In  re- 
gard to  tbe  rights  of  aliens  to  sue.  It  Is  be- 
lieved that  all  of  tbe  acts  pamwd  Iv  the  dl^ 
.54     K.  A. 


cover  damnges  for  the  alleged  negli^t  kill- 
ing of  plaintiff's  son  which  resulted  in  a  ver- 
dict in  favor  of  plaintitT.  Overruled. 

Section  2,  chap.  270,  of  the  Acts  of  1887, 
upon  which  tbe  action  was  founded,  pro- 
vides that  in  case  of  death  of  an  employee 
under  sa<^  circumstances  as  to  render  tbe 
employer  liable  "the  widow  of  the  deceased, 
or,  in  case  there  is  no  widow,  Uie  next  of 
kin,  provided  that  such  next  of  kin  weie  at 
the  time  of  the  death  of  such  employee  de- 
pendent upon  the  wa^^es  of  such  employee 
for  support,  may  mamtain  an  action  for 
damages  therefor." 

I'*uTtbeT  facts  appear  in  the  opinion. 
MeanrH.  William  B.  Sprout  and  IMfsk- 
son  A  Xnowlea,  for  defendants : 

The  enactments  of  a  l^slature  of  any 
state  are  to  ba  regarded  aa  applying  to  the 
territory  of  sutdi  state,  and  not^to  extend 

ferent  state  legislatures  are  Identical  with  I<ord 
Campbell's  act, — that  la  to  say,  there  Is  no 
express  provision  contained  In  any  of  them  that 
the  action  may  be  maintained  by  a  nonresident 
alien. 

A  person  twenty-seven  years  old  came  to  this 
country  from  Italy  In  1689,  and  while  employed 
by  the  defendant  company  as  a  laborer  on  Its 
roadbed  or  track,  he  was,  October  28th,  1894, 
killed  in  a  collision  which  was  Imputed  to  the 
negligence  of  his  employer.  The  decedent  did 
not  see  his  mother  after  be  bad  left  her  In 
Italy  In  1880.  At  the  time  of  tbe  trial  she 
still  resided  in  her  native  country  and  owed  al- 
legiance to  the  govet'nment  of  It.  In  an  action 
brought  by  her  to  recover  nnder  the  statute  of 
Pennsylvania,  providing  that  a  parent  could 
recover  for  the  death  of  a  child  caused  by  the 
wrongful  act  of  tbe  party  against  whom  the 
action  was  brought.  It  was  held  that  the  stat- 
ute was  not  Intended  to  confer  upon  nonretident 
aliens  rights  of  action  not  conceded  to  them, 
or  to  citizens  of  Pennsylvania  by  their  own 
country,  or  to  put  burdens  upon  the  citlsens 
of  that  state  to  be  discharged  for  their  benefit ; 
that  It  had  no  extraterritorial  force,  and  the 
plaintiff  was  not  within  the  purview  ot  It ;  and 
that  a  construction  which  would  include  non- 
resident alien  hnsbands,  widows,  children,  and 
parents  of  the  deceased  was  one  so  obviously 
opposed  to  the  spirit  and  policy  of  the  statute 
that  ib«  court  would  not  adopt  it.  Dwil  v. 
Pennsylvania  B.  Co.  181  Pa.  625,  87  Atl.  658. 

In  Adam  t.  British  A  Foreign  SS.  Co.  [1898] 
2  Q.  B.  4.*I0,  67  L.  J.  Q.  B.  N.  S.  844,  the  action 
was  brought  by  the  mother  of  the  decedent, 
a  Belgian  subject,  who  was  an  engineer  on  board 
a  Be^ian  ship.  It  was  not  dlapnted  that  the 
collision  was  caused  by  tbe  negligence  of  the 
defendant's  servants;  and  the  court  held  that 
had  the  deceased  been  an  English  subject  the 
action  would  have  lain,  notwithstanding  that 
the  negligence  and  death  both  occurred  upon 
the  high  seas.  The  court  held  that  the  provi- 
sions of  tbe  act  by  which  damages  can  be  re- 
covered for  death  caused  by  negligence  do  not 
apply  for  the  benefit  of  aliens  abroad,  and  there- 
fore the  representative  of  an  alien  whose  deatii 
has  been  caused  by  the  negligence  of  a  British 
subject,  outside  the  Jurisdiction  of  the  court, 
cannot  maintain  an  action  to  recover  damages 
i  In  respect  of  the  death ;  that  It  la  a  principle 
of  Bngllsta  law  that  acts  of  Parliament  do  not 
apply  to  aliens, — at  least  If  they  be  not  even 
temporarily  resident  In  Qreat  Britain, — unless 
the  language  of  the  statute  expressly  refers  to 
them ;  that  the  power  of  the  country  is  to  legis- 
late for  Its  own  subjects  all  over  the  world. 
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beyond  ita  limits,  or  to  opera.t«  upon  non- 
resident aliens. 

Cope  V.  Doherty,  4  Kay  &  J.  367;  Roa- 
Meter  r.  Cahlmann,  8  Exoh.  361;  Ea  parte 
Biain,  U  R.  12  Ch.  Div.  522;  Ea  parte 
Crispin,  Iiw  R.  8  Ch.  347;  Ji6  Pearson  [1892] 
2  Q.  B.  263;  Lloyd  v.  Oitibert,  L.  R.  1  Q. 
B.  125;  The  aaetano  A  Maria,  U  R.  7  Prob. 
Div.  143;  Crowley  y.  Panama  R.  Co.  30 
Barb.  99. 

Our  own  courts  have  not  regarded  gener- 
al temM  in  the  statutes  as  sufficioit  to  <!cm- 
fer  rights  upon  aJiena. 

FoM  V.  Criep,  20  Pick.  121. 

It  oannoi  be  otmtended  that  there  ii  in 
tills  ease  any  rigbt  of  adion  at  common 
law. 

McDonald  v.  Mallory,  77  N.  Y.  550;  33 
Am.  Rep.  064;  Beach  v.  Bay  State  B.  B. 
Co.  30  Barb.  433 ;  Riohardaon  v.  New  York 
O.  R.  Co.  98  Mass.  85;  Davia  r.  Hew  York 
(E  if.  B.  R.  to.  148  MasB.  301,  68  Am.  Rep. 
138,  9  N.  E.  815. 

In  Deni  v.  Pennsylvania  R.  Co.  181  Pa. 
525.  37  AU.  658,  it  vaa  adjudged  that  the 
aoiion  could  not  be  maintained. 

The  same  doctrine  is  held  in  Brannigan  t. 
Union  Qold-Min.  Co.  93  Fed.  164. 

See  also  Adam  v.  British  d  Foreign  88. 
Co.  79  L.  T.  N.  S.  31;  The  Zollverein,  2  Jur. 
N.  S.  429;  Colquhoun  v.  Heddon,  62  L.  T.  N. 
S.  853,  L.  R.  25  Q.  B.  Div.  135;  Jefferys  v. 
Boo«ey,  4  H.  L.  Osa.  946. 

The  question  of  depen'deau^  was  one  of 
law,  and  not  of  fact.    It  was  not  for  the 


plaintiiT  to  say  whether  she  cazoe  within  the 
provisions  ol  the  sta4»te  aa  a  dqtei^ent 

person. 

J ohnson  y.  Boston  Toto-Boat  Co.  Ii3 
Mase.  209,  46  Am.  Reft.  458;  UcOinty  r. 
Athol  Reservoir  Go.  156  Uaa.  183.  20  X.  E. 
510. 

Messrs.  JTmrnea  E.  Oottw,  J'obm  W. 
McAnsvmer*  and  9*  P<  FMCam,  for  plain- 
tiff: 

Oral  declarations  of  Patrick  Alulhall  that 
he  had  sent  money  to  plaintiff  were  ad- 
mitted under  the  provisions  of  Acta  18SS, 
chap.  535,  which  providea  that  "  no  dedaia- 
tton  of  a  deceased  person  shall  be  excluded 
as  evidence  on  the  grouad  of  its  beang  hear- 
say, if  it  appears  to  the  satisfaction  of  the 
judge  to  have  been  made  in  good  faith  be- 
fore the  beginning  of  tiie  suit,  and  uptHi  the 
personal  knowledge  of  the  declarant." 

The  legislature  "haa  imquestiouablQ  au- 
thority to  change  the  common-law  rulee  of 
evidence,  to  prescribe  the  modes  of  proof, 
and  to  direct  who  and  who  may  not  be 
c(mipetent  witneflsea." 

Qoshcn  y.  Richmond,  4  Allen,  458;  Tjp- 
ham  V.  Raymond,  132  Mass.  186;  Holmes 
Hunt,  122  Mass.  605,  23  Am.  Rep.  381: 
Brooks  V.  f/olden,  175  Haas.  137.  55  X.  E. 
802. 

The  question  of  dependency  in  this  case 
was  one  of  fact  t<x  the  jury,  and  was  ri^t- 
fully  submitted  to  them. 

BouliKan  t.  Oonneetiati  River  B.  Co.  164 
Mass.  555,  42  N.  E.  108;  Daly  v.  New  Jersey 


and  as  to  forel^en  within  Ita  jurladletloa,  but 
no  farther  (Colqulionn  v.  Heddon  [18901  25  Q. 

B.  120;  Jefltarrs  v.  Boosey,  4  H.  L.  Caa.  815,  8 

C.  L.  Rep.  629,  24  L.  J.  Kzch.  N.  B.  81,  1  Jar. 
N.  S.  eiS)  ;  and  that  tbere  was  notbln^  lu  Lord 
Campbell's  act  to  show  that  it  was  Intmded  to 
mjfply  for  the  benefit  of  foreisnera  not  resident 
to  the  Kingdom.  The  Intention  of  the  leglala- 
ture  la  to  be  collected  ttora  the  statute;  and 
there  la  no  Implied,  and  certainly  no  express, 
.Intention  to  give  to  foreigners  out  of  the  Juris- 
diction a  rlcht  of  action  which  ertm  British 
sabjerti  bad  not  until  the  passing  of  9  ft  10 
VlcL  chap.  93. 

In  an  action  brongbt  In  the  drenlt  eoart  of 
the  United  States  for  the  district  of  OolomOo, 
based  upon  the  statnte  of  the  state  which  gives 
the  right  to  the  father  and  mother  to  recover 
damages  In  the  case  of  a  death  occarrtng 
throng  the  negllgoice  of  the  defendant,  a  de- 
murrer was  pnt  In  to  the  complaint  upon  the 
ground  that  It  appeared  therein  that  the  plaln- 
tltFs  were  nonresident  aliens,  tbej  being  cttUena 
and  residents  of  Ireland,  In  the  Kingdom  of 
Orest  Britain.  The  case  of  Dml  t.  Pennsyl- 
vania R.  CO.  181  Pa.  B27.  87  Atl.  US,  was  cited 
In  support  of  the  demurrer.  The  oonrt  adopted 
and  fallowed  tbat  case  completel?,  aod  gave 
Judgment  sustaining  the  demurrer,  and  asserted 
that  one  of  the  reasons  for  doing  so,  giren  by 
tbs  ^nnsylvanla  supreme  court,  was  sstlsfac- 
tory,  which  was  that  no  case  bad  been  brought 
to  the  notice  of  the  court  In  which  an  English 
court  had  held  that  a  nonresident  alien  was  en- 
titled to  the  benefits  conferred  by  the  act  of 
1846.  This  deelrion  waa  made  March  lltb, 
1899,  and  the  decision  of  the  Queen's  Bench  in 
the  case  of  Adam  v.  British  A  Foreign  SS.  Co. 
[18981  2  Q.  B.  430,  67  L.  J.  Q.  B.  N.  S.  844, 
was  made  the  July  prevlona  but  must  have  been 
unknown  to  the  Judge  who  made  the  decision 
64L.  B.  A 


or  he  certainly  would  have  cited  It.  Brannigaa 
V.  Union  Gold-Uln.  Co.  93  Fed.  1S4. 

Thereafter,  In  a  dedsltm  made  April  iTth. 
1900,  the  circuit  court  of  the  United  Ststes  tor 
the  district  of  Uassachuaetts,  disapproved  Dent 
V.  Pennsylvania  B.  Co.  181  Pa.  625,  37  AU. 
US,  and  Brannigan  v.  Union  tiold-Uln.  Co.  93 
Fed.  164,  stating  that  they  rest  largely  npon 
the  proposttloa  that  no  ease  can  be  found  is 
which  Lord  Campbell's  act  has  been  extended 
to  nonresident  aliens,  and  that  the  act  hu  no 
extra-territorial  force.  After  statlUK  that  chl» 
Is  hardly  la  accordance  with  the  faet^  the  coon 
held  that  the  mother  of  a  son  who  had  been 
killed  by  the  wrongful  act  of  the  d^ondant 
could  maintain  an  action  for  so  wronsfnlly 
causing  the  death  of  her  son,  although  sbe  wa« 
a  resident  of  Ireland  and  had  never  been  a 
resident  at  this  country.  Vetaloro  t.  PerU&s. 
101  Fed.  803.  The  reasoning  of  the  eovrt  was 
as  follows :  The  manifest  purpose  of  the  two- 
vision  of  the  statute  of  Massachusetts  lElvlng 
the  right  of  action  is  to  give  the  widow  and 
next  of  kin  of  an  employee  the  same  rl^t  t» 
bring  an  action  In  the  case  of  death  an  the  cn- 
ployee  would  have  had  In  ease  be  bad  surrived. 
No  distinction  Is  made  between  dtlseos  and 
aliens.  The  only  limitation  Imposed  la  that  the 
next  of  kin.  In  order  to  maintain  an  action, 
most  be  depwdent  for  suntort  on  the  wages 
of  the  employee.  To  exclude  noiresKlent  allees 
from  the  right  to  maintain  an  action  would  be 
to  Incorporate  into  the  act  a  restriction  which 
it  does  not  contain ;  i.  e.,  to  return)  eompensa- 
tlon  to  a  certain  class  of  persona  for  a  real  In- 
jury recognised  by  statute  law;  that  It  woaM 
be  to  relieve  employers  with  respect  to  some 
employees  from  the  exercise  of  doe  care  la  the 
employment  of  safe  and  suitable  tocris  and  ma- 
chinery and  competent  snperintendnta ;  and  tc 
.  offer  an  Inducement  to  employan  to  ^va  a  prcf* 
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Steel  a  I.  Co.  155  Maas.  1,  29  K.  E.  607; 
McCarthy  v.  Kew  England  O.  of  P.  153 
Maes.  314.  11  L.  R.  A.  144,  26  N.  E.  866; 
fiupreme  Counoil  A.  L.  of  H,  v.  Perry,  140 
Mass.  eSO,  5  N.  E.  634;  Simmons  t.  White 
[1800]  1  Q.  B.  1005;  Davis  v.  Main  Colliery 
Co.  107  Law  Times,  135;  Atlanta  d  C.  Air- 
Line  R.  Co.  V.  Qravitt,  93  Ga.  369,  26  L.  R. 
A.  553,  20  S.  E.  550;  Ballau  v.  QUe,  50  Wis. 
614,  7  N.  W.  561;  Alexander  v.  Parker,  144 
Ul.  355,  19  L.  R.  A.  187,  33  N.  E.  183;  U.  S. 
Rev.  Stat  §  4707. 

As  the  act  stands,  its  language  applies 
to  may  next  tit  kin  to  a  person  killed  as  the 
deceased  was  in  this  case,  without  reference 
to  thedr  residence  or  citizenship. 

The  statute  is  of  a  remedial  and  prDtectire 
nature,  and  ^ould  be  interpreted  liberally. 
It  was  intended  for  ttio  benefit  of  employees 
and  those  dependent  upon  them,  and  an  em- 
ployee might  well  consider  it  as  an  induce- 
ment to  enter  into  a  oontract  for  lalxfi,  ez- 
peeting  to  reccdTa  ka  proteotitm,  and  the  as- 
aorance  that,  in  oase  of  wrongful  death, 
those  dependent  upon  him  would,  in  a  meas- 
ure, be  provided  for. 

'nie  faci  that  the  plaintifF  was  an  alien 
was  no  bar  to  her  recovery  in  this  case. 

IaHco  v.  Calhoun  County,  52  Ala.  115; 
Augueta  R.  Co.  v.  Glover,  02  Ga.  132,  18  S. 
E.  400;  Philpott  v.  Miatouri  P.  B.  Co.  85 
Mo.  Iftl;  Chesapeake,  0.  &  B.  W.  R.  Co.  r. 
Biggins,  8S  Tenn.  620,  4  S.  W.  47;  Marvin 
V.  UaysviUe  Street  R.  A  Transfer  Co.  40 
Fed.  436;  Lumb  v.  Jenkins,  100  Mass.  527. 


There  are  in  Great  Britain  laws  similar 
to  our  own,  conferring  similar  rights  of  ac- 
tion under  like  circumstances. 

Lord  CampbeJl's  Act,  9  &  10  Vict.  chap. 
93,  1646;  Employers'  Liability  Act,  43  &  44 
Vict.  chap.  42,  1880;  Workmen's  Compensa- 
tion Act,  60  &  01  Vict.  chap.  37,  1897. 

This  court  has  always  dealt  liberally  with 
the  ri^its  of  aliens. 

Ju^  T.  Latorence,  1  Gush.  531;  humb  v. 
Jenkins,  100  Mass.  527 ;  Roberts  v.  Knights, 
7  Allen,  449;  Peabody  v.  Hamilton,  106 
Mass.  217. 

Holmes,  Ch.  J.,  delirered  the  opinion  oi 
the  court: 

This  is  an  aotion  under  Stat.  1887,  chap. 
270.  9  2,  for  causing  the  death  of  the  plain- 
tiff's son.  The  plaintiff  is  an  Irish  woman, 
who,  so  fsr  as  appears,  nerver  has  left  Ire* 
land.  In  the  supoior  court  she  had  a  ver- 
dict, and  the  case  is  here  on  exceptions  Uy 
a  r^usal  to  direct  a  verdiot  tor  the  defend- 
ants either  on  the  ground  thai  the  statute 
conferred  no  rights  upon  the  plaintiff,  or  on 
the  ground  that  she  did  not  appear  to  have 
been  dependeDt  upon  the  wages  of  her  son 
for  support.  Exceptions  were  taken,  also^ 
upon  some  matters  of  evidence. 

On  the  question  of  the  plaintiff's  d^nd- 
enoe  upon  her  eon  we  are  ot  opinion  that, 
tho-e  was  evidence  for  the  jury.  It  ap- 
peared from  declarations  of  the  deceasedr 
properly  admitted  under  Stat.  1808,  chap. 
53.'5,  that  his  moUier  was  very  poor,  and 


ereocfl  to  aliens,  and  to  discriminate  affalnst 
citizens.  That  woald  be  to  bold  that  the  leg- 
islature of  MasBScliuaetts  Intended  by  the  act 
to  declare  that  employers  sbonid  not  be  liable 
for  the  sroasest  necllgeace  whlcb  results  In  tbe 
Instant  deatb  of  an  alien  employee  la  cases 
whpre  hii  widow  or  next  of  kin  happen  to  reside 
in  a  foreign  coantry. 

In  this  case  the  coart  was  srldently  nnaware 
o^  or  Ignored,  Adam  v.  British  A  Foreign  88. 
Co.  11888]  2  Q.  B.  480,  67  L.  J.  Q.  B.  V.  8.  844, 
as  the  latter  sadly  Interferea  wltb  tbe  reason- 
iDg  herein,  and  Justifies  that  In  Deni  v.  Penn- 
sylTanla  B.  Co.  181  Pa.  627.  87  Atl.  558,  and 
Brannigaa  v.  UnioD  Oold-Uin.  Co.  98  Fed.  164. 

Tlien  follows  Hulhall  t.  Fallon,  the  prin- 
cipal esse,  which,  as  will  be  seen,  approves  and 
follows  the  case  last  cited.  These  are  all  the 
cases  which  are  direct  antborltles  upon  tbts 
subject. 

I'revlouB  to  any  of  the  decisions  herein  men- 
tioned, In  1875  a  case  arose  In  A1at>sma  under 
an  act  to  sappreas  murder,  lynching,  etc.,  by 
which  It  was  provided  that  certain  parties  who 
were  Injured  by  a  death  caused  by  a  riot  or 
lynching  could  maintain  an  action  against  the 
county  for  a  penalty  of  $5,000.  Tbe  decedent 
at  the  time  of  his  death  wss  a  subject  of  Great 
Britain,  had  alwt^s  lived  In  Canada,  and  had 
only  been,  as  tbe  court  expresses  It,  a  resident, 
or  rather  a  sojourner.  In  Alabama  for  a  few 
months  immediately  preceding  hla  death.  Tbe 
plaintiff  was  the  wife  of  the  decedent,  and  as 
such  wife  was,  according  to  the  terms  of  tbe 
statnte,  entitled  to  sue  for  tbe  penalty.  Prior 
to  and  at  her  busband's  deatb  sbe  resided  In 
Canada.  She  and  her  husband  were  alien  sub- 
jects ot  Great  Brltsia, — never  had  been  dont- 
lellcd  In  Alsbama  or  In  the  United  States.  The 
court,  on  tbe  request  of  the  defendant,  charged 
the  Jury  tbat  If  tbey  believed  from  the  evidenca 
ML.  B.  A. 


tbat  plaintiff  and  her  deceased  husbsnd,  for 
wboee  deatb  plaintiff  sues,  were  aliens,  not  elt* 
Izena  of  Alabama  or  the  United  States,  thS' 
plaintiff  cnuld  not  recover.  The  supreme  court. 
In  reversing  a  Judgment  In  favor  of  tbe  defend- 
ant, held  that  the  words  "sny  person"  In  tbe 
statute  were  as  comprehensive  as  would  hare 
been  the  expression  "any  human  being."  One 
<rf  tbe  principal  grounds,  however,  upon  which 
the  court  placed  its  declsioo  wss,  that  tht  object 
ot  the  statute  was  the  suppression  of  murder — 
was  the  purpose  the  statute  Intended  to  accom- 
plish. It  was  supposed  that  the  consequmces 
such  murders  might  vIMt  on  the  country  at  large 
would  quicken  the  diligence  of  public  offlcets- 
snd  private  citlsens  to  detect,  pursue,  appre- 
hend, and  bring  offenders  to  conviction  and  pun- 
ishment. Tbe  court  stated  that  conviction  on 
a  prosecution  bars  tbe  suit,  or.  If  it  has  ripened 
Into  judgment,  operates  as  a  satisfaction' 
thereof.  That  be  the  victim  an  alien  or  a  cltl- 
sen,  tbe  law  Is  violated,  the  peace  Is  broken, 
the  security  of  person  and  life  Is  lessened,  to 
the  same  extent,  and  as  great  crime  Is  commit- 
ted In  tbe  killing  of  tbe  one  as  tbe  other.  Tbat 
the  purpose  of  the  statute  would  not  be  accom- 
plished If  a  distinction  was  drawn  between  the 
killing  of  a  eltlsen  and  an  alien ;  murder  would* 
not  be  suppressed.  Luks  v.  Calhoun  County,' 62 
Ala.  115. 

There  are  certain  decisions  like  Philpott  v. 
Missouri  P.  B.  Co.  86  Mo.  164,  in  regard  to  the 
right  of  the  representative  beneficiary,  or  other 
person  to  whom  the  right  to  maintain  the  ac- 
tion Is  given  by  statute,  If,  resident  In  one  stat^ 
to  maintain  such  an  action  In  another  state; 
but  as  such  decisions  necessarily  relate  to  a  elt- 
lsen or  resident  of  a  state,  and  are  poeslbljr 
grounded  upon  the  constitutional  rights  of  dt- 
Isens  ot  tbe  several  states,  it  Is  considered  that 
they  do  not  affect  the  gneation.      P.  H.  T. 
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that  lie  senfc  over  money  repeatedly,  and  re- 
gretted not  being  able  to  do  more.  The 
money,  it  is  tnie,  waa  received  by  bis  fath- 
er while  alive,  but  the  faither  was  a  paraJy- 
tic,  and  died  nearly  a  year  before  his  son. 
The  plaiDtiff,  in  her  deposition,  confirmed 
the  statements  of  her  son.  She  testified 
that  she  bought  food  with  his  money,  among 
other  things^  and  thai  sbe  wished  ahe  had 
more  to  eat. 

In  answer  to  the  question  to  what  extent, 
if  at  all,  she  was  dependent  upon  her  son  for 
support,  she  answered  that  die  was  almost 
entirely  dependent  upon  him  for  the  last 
two  years.  This  question  was  objected  to, 
but  was  admissible.  The  extent  to  which 
particulars  may  be  summed  up  in  a  general 
expression  is  a  matter  invcdving  mtHra  or 
lees  discretion,  and  cannot  be  disposed  of  by 
the  suggestion  that  the  general  expreesion 
involves  the  conclusion  whioh  the  jury  is  to 
draw,  or  that  it  is  law,  rather  than  fact, 
Poole  V.  Dean,  152  Mass.  689,  591,  26  N.  E. 
406;  TViridram  v.  French,  151  Mass.  647, 
550,  651,  8  L.  R.  A-  750,  24  N.  E.  914.  The 
question  to  what  extent  she  was  dependent 
upon  her  son  called  for  details  of  fact  in  a 
perfectly  proper  way.  Whether  the  answer 
showed  a  sufficient  dependence  to  satisfy  the 
atatnte  remained  for  the  jury  to  answer 
under  the  instructions  of  the  court.  Even 
more  plainly  admissible  were  interrogatories 
whether  the  son  contributed  to  her  support, 
and,  if  so.  how  much.  The  plaintiff  also 
teetifled  that  she  "had  to  turn  around  and 
go  3  miles  to  earn  [her]  support;"  that  she 
had  a  boy  that  was  hard  set  to  earn  from  8 
pence  to  1  shilling  a  day,  and  another  boy 
an  invalid.  How  far  these  statetnenU 
should  outweigh  the  others  was  for  the  jury. 
See  Houlihan  v.  Connecticut  River  R.  Co. 
164  Mass.  555.  557,  42  N,  E.  108;  Daly  v. 
KeiD  Jerscif  Steel  d  I.  Co.  155  Mass.  1,  6, 
29  N.  K.  SOT ;  Supreme  Council  A.  L.  of  H. 
V.  Perrji,  UO  Mass.  S80,  590,  6  K.  E.  634. 
Partial  d^>endCTce  for  13ie  necesaariea  of 
life  would  be  Plough,  aa  it  is  made  in  terms 
the  English  statuta  60  &  61  Vict.  chap. 
37,  fi  7,  cl.  2  J  McCarthy  v.  New  England  O. 
of  P.  153  Ma3s.  314,  318,  11  L.  R.  A.  144, 
28  N.  E.  860;  8immon8  v.  White  [1899]  1 
Q,  B,  1005;  Atlanta  d  0.  Air-Line  R.  Co. 
V.  Gravitt,  93  6a.  369,  372,  26  L.  R.  A.  553, 
SO  B.  E.  550.  In  Bodnett  t.  Boston  <£  A.  R, 
Co.  ISB  Mass.  86,  30  N.  E.  224,  tiiere  was 
nothing  to  ahov  that  the  plaintiff  did  not 
suppm^  herself  1^  her  own  earnings. 

We  come,  then,  to  the  more  diflSeult  ques- 
tion whether  the  plaintiff  oan  claim  the 
benefit  of  the  act.  However  this  may  be  de- 
cided, it  is  not  to  be  decided  upon  any 
theoretic  impossibility  of  Massachusetts  law 
ctmferring  a  right  outside  herijoundary  lines. 
In  Manville  Co.  t,  Worcester,  138  Mass.  89, 
where  a  Rhode  Island  corporatiwi  sought 
to  recover  for  a  diversion  of  waters  friHn 
its  mill  in  Rhode  Island  by  an  aot  done 
higher  up  stream  in  Massachusetts,  it  was 
held,  following  earlier  decisions,  that  there 
was  no  such  impossibility,  although  the 

Gint  was  strcmgly  ui^d.    It  is  true  that 
jinlatiTa  power  is  temtorial,  and  that  no 
MUB.  A. 


duties  can  be  imposed  by  efiatute  npon  ptt* 
SODS  who  are  within  tiie  limits  of  anoUier 
state.  But  rights  can  be  offered  to  sacfa 
persons,  and  if,  as  is  usually  the  case,  the 
power  that  governs  them  makes  no  (Ejec- 
tion, tho-e  is  nothing  to  hinder  their  accept- 
ing what  is  offered.  The  same  principle  i* 
recognized  without  discussion  in  liumb  r. 
Jenisine,  ]00  Mass.  627,  where  a  nonresideirt 
alien  was  held  entitled  to  take  Innd  by  de- 
scent. So,  after  discussion,  as  to  a  nonmi- 
dent's  right  to  sue.  Peabody  t.  Hamilton, 
106  Mass.  217.  8o  the  Supreme  Oxirt  ot 
the  United  States  holds  that  a  right  to  re- 
coveo-  for  wrongfully  causing  deatfi  under  a 
state  law  similar  to  Lord  Campb^l's  act 
may  be  asserted  by  an  admitu«tr«tor 
pointed  in  another  state.  Peniucfc  t.  C!»* 
tral  R.  Co.  103  U.  S.  11,  26  L.  ed.  439.  Sn 

9  Am.  Eng.  Enc.  Law,  2d  ed.  p.  879,  DeaiX 
by  Wrongful  Act.  It  is  true  that  the  argu- 
ments which  prevailed  in  this  case  did  not 
prevail  in  Richtirdson  v.  New  York  O.  R-  Co. 
08  Mass.  85,  and  perhaps  would  not  bars 
prevailed  in  England.  Adam  v.  British  A 
Foreign  S8.  Co.  79  L.  T.  N.  S.  31.  But 
so  far  aa  the  principle  tor  wMdi  we  cite  the 
ease  Is  concerned,  it  Is  in  accord  with  oar 
own  decisions,  assuming  that,  like  Lord 
Campbell's  act,  the  statute  was  re^farded  u 
conferring  a  new  right  of  acticm  on  Uie  for- 
eign executor  or  administrator,  and  not  as 
giving  a  right  of  action  to  the  deceased 
which  w^nt  to  the  executor  by  survival  onlv. 
niake  V.  Midland  R.  Co.  21  L.  J.  Q.  B.  K. 
S.  233.  237;  Seward  v.  The  Vera  Crvz,  L.  K 

10  App.  Cas.  69,  07.  The  cause  of  action 
survived  in  Higgina  r.  Central  New  England 
d  W.  R.  Co.  155  Mass.  176,  29  N.  E.  534. 
TiiK  distinction  seems  to  be  lost  sight  of  by 
many  of  the  cases  ^ven  in  the  Encyclopedia 
as  following  Dennick  v.  Central  R.  Co.  m 
that  their  reaeoning  is  not  very  satifactoiy. 

.  But  see  Bruce  v.  Cineinnati  R.  Co.  83  Sy. 
174,  182  et  teq. 

The  questi(Hi,  thai,  beoomes  one  of  eon- 
stniction,  and  of  construction  upon  a  point 
uptm  whidi  it  is  probable  that  the  le^lfr- 
turo  never  thought  when  they  passed  th« 
aot.  In  view  of  the  decisions  to  which  we 
have  referred,  we  lay  on  one  side  aa  too  ab- 
solute some  expressions  which  are  to  be 
found  in  the  English  cases,  and  some  of 
which  are  cited  in  Adam  v.  Britith  d  For- 
eign  88.  Co.  70  L.  T.  N.  S.  31.  Our  differ- 
ezit  rdation  to  our  naj^bors  politically  and 
territorially  is  a  sumderat  ground  for  a 
more  liberal  rule, — at  least  as  to  inhabi- 
tants of  the  United  States. 

One  or  two  cases  may  be  found  where  a 
general  grant  of  a  right  of  action  for  wrong- 
fully causing  deotii  has  been  hdd  to  coafer 
no  rights  upon  nDnresident  aliens.  JDent  t. 
Pennsylvania  R.  Co.  181  Pa.  S26,  37  Ail. 
558:  ^rannfjron  t.  Union  Oold-Min.  Co.  93 
Fed.  164.  But  compare  Knight  v.  West  Jer- 
sey R.  Co.  lOS  Pa.  250,  56  Am.  Kep.  200. 
On  the  other  hand,  in  several  states  Uie 
right  of  the  nonresident  to  sue  is  treated  as 
too  clear  to  need  extended  argument. 
pott  V.  MisaouH  P.  R.  Co.  85  Mo.  164,  187; 
Cheaapeake,  O.  d  8.  W.  A.  Co,  t.  Bis9i»h 
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«5  Tenn.  620,  622,  4  S.  W.  47 ;  Auguata  R. 
<7o.  V.  Glover,  92  Ga.  132,  142,  143,  18  S. 
E.  406;  Luke  v.  Calhoun  County,  52  Ala. 
115,  118,  120. 

IJndeir  the  statute  ibe  action  for  death 
"without  conscioua  suffering  takes  the  place 
«f  an  action  that  would  have  been  brought 
by  the  empliqree  himBelf  it  the  barm  had 
been  less,  and  1^  his  representative  if  It  had 
been  equally  great,  but  the  death  had  been 
attended  with  pain.  Stat.  1887,  chap.  270, 
S  1,  d.  3.  In  the  laitter  case  there  would 
be  no  exception  to  t^e  right  of  recovery  if 
Ihe  next  of  kin  were  nonresident  aliens.  It 
would  be  strange  to  read  an  ^ception  into 
.general  words  when  the  wrong  is  so  nearly 
idetttieal,  and  when  the  different  provisionB 
are  part  of  one  scheme.  In  all  oases  the 
statute  has  the  interest  oi  the  employees  in 
mind.  It  is  on  their  account  Utat  an  action 
is  given  to  the  widow  or  next  of  kin. 
Whether  the  action  is  to  be  brought  by 
them  or  by  Uio  administrator,  the  sum  to  be 
recovo-ed  is  to  be  asseesed  with  reference  to 


the  degree  ot  culpability  of  the  employer  or 
negligent  person.  In  other  words,  it  is  pri- 
marily a  penalty  for  the  protection  of  tihe 
life  of  a  WM-kman  in  this  staie.  We  cannot 
think  that  workmeoi  were  intended  to  be  leas 
protected  if  their  mothers  happen  to  live 
abroad,  or  less  protected  a^iust  sudden 
tihan  against  lingering  death.  In  Tiew  of 
the  very  lar^  amount  of  foreign  labor  em- 
ployed in  this  state,  we  cannot  believe  tbat 
so  large  an  exception  was  sitentiy  left  to  be 
read  in.  Whether,  if  the  statute  were  of  a 
ditrereiit  kind,  we  could  make  a  distinction 
between  a  mother  living  just  across  the 
boundary  line  between  Massachusetts  and 
Rhode  Island  and  one  living  in  Ireland^  need 
not  be  ecHwidered  mow. 

We  are  of  opinion  that  the  aup«rior  court 
was  ri^fat  in  letting  the  case  go  to  the  jury. 
A  similar  decision  has  been  rendered  upon 
this  statute  by  the  United  States  cirooifc 
oourt  for  this  district.  Vetatoro  T.  Perhima, 
101  Fed.  393. 

BToeptiona  overruled 


MAIXE  SUPREME 
Austin  BLACK 

V. 

SECURITT   MUTUAL   LIFE  ASSOCIA- 
TION. 

(.........Me.  ) 

ITo  recOTery  of  bill  eommlwlotis  earn  lie 
find  1>y  one  wbo  secnrei  nppllcations 
for  fnsnrance  a.t  a  time  when  he  has  not 
compiled  with  the  statute  prohlblttng,  under 
penalty,  the  soUcitlog  of  insurance  without 
a  license,  although  the  policies  are  not  Isaaed 
until  after  the  license  is  procured,  and  the 
statute  does  not  expressly  prevent  recoverj  of 
the  comtnisalons. 

(Jatraary  81,  1901.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Supreme  Judicial  Court  for  Knox 
County  made  during  the  trial  of  an  action 
brought  to  recover  commissions  alleged  to 
be  due  to  plaintiff  on  pfdidee  secured  by 
him,  whidi  resulted  in  a  verdict  in  bis  favor. 
Sutt«ined. 

The  facts  are  stated  in  the  opinion, 
ifr.  R.  I.  Thompaom  for  defendaotL 
Mr.      M.  StmplM  for  {ritintiff. 

Wlswell,  Oh.  J.,  ddivered  the  opinitm  of 
the  court: 

Action  of  assumpsit^  upon  an  account  an- 
nexed to  the  writ,  to  recover  commissions 
upon  premiums  paid  by  various  pea-stHis  to 
the  defendant  on  policies  of  life  insurance 
issued  by  it,  the  applications  for  which  were 
solicited,  received,  and  forwarded  to  the  de* 


JUDICIAL  COURT. 

fendant  by  the  plaintiff  under  a  written  con- 
tract between  the  plaintiff  and  the  defendant 
wherein  the  plaintiff  was  appointed  an  agent 
of  the  defendant  "for  the  purpose  of  pro- 
curing and  effecting  applications  for  insur- 
ance," and  which  provided  for  t^e  compen- 
sation that  waa  to  be  received  by  the  plain- 
tiff. 

At  the  trial  the  defendant,  among  other 
defenses,  contended  that  some  or  all  of  the 
applieaiions  of  these  persons  for  insurance 
were  solicitedf  receivra,  and  ftHwarded  to 
the  d^endant  at  a  time  when  the  plaintiff 
had  no  license  firon  the  ineorance  commis- 
sioner of  this  state  as  provided  by  Rev.  Stat. 
chap.  49,  S  73,  and  subsequent  amendments, 
and  thai  consequently  the  plaintiff  could 
not  recover.  The  case  shows  that  the  plain- 
tiff had  no  such  license  between  July  1  and 
October  18,  1897. 

Thereupon  the  defendant's  counsd  re- 
quested the  presiding  justice  to  instruct  the 
jury  that  the  plaintiff  could  not  recover  any 
commission  upon  the  premiums  paid  to  the 
company  in  cases  where  the  applioations  for 
such  insurance  were  solicited  by  the  plain- 
tiff during  the  period  that  he  was  without 
such  a  license.  The  requested  instruction 
was  applicable  to  tbe  state  of  facts  involved, 
because,  although  the  policies  may  have 
been  in  fact  issued  after  October  18,  1897, 
and  during  a  period  when  the  plaintiff  had 
a  license,  it  is  clear  that  in  more  or  less  in- 
stances the  plaintiff's  work  in  s(4iciting  and 
receiving  applications  for  the  pdiciee  was 


KoTS. — For  earlier  cases  In  this  serlea  as  to  Vermont  Loan  ft  T.  Co.  v.  Hoffman  (Idaho)  87 
effect  of  failure  to  procure  Itceose  for  buBlness  L.  R.  A.  600 ;  Randall  v.  Tuell  (Me.)  38  L.  B.  A. 
on  validity  of  eootracta  therein,  see  Backley  v.  148 :  Smith  v.  Robertson  (Ky.)  45  L.  B.  A.  610 ; 
HamasoD  (Minn.)  16  L.  S.  A.  428,  and  aoto;  and  Dennloc  v.  Xoitnt  (Kan.)  50  L  S.  A.  108. 
Falrijr  r.  Wappoo  Mills  (8.  C.>  2»  L.  B.  A.  21B; 
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performed  during  the  period  that  he  was 
without  a  license. 

In  order  to  give  progress  to  the  case,  the 
presiding  justice  declined  to  ^ve  the  re- 
quested instruction,  but  did  instruct  the 
jury  "thftt  for  any  policy  bearing  date  sub- 
Bequait  to  tho  18th  <rf  October  the  plaintiff 
is  entitled  to  his  conunission  from  the  com- 
pany upon  that  risk,  although  he  may  have 
solicited  the  insurance  before  that  time  aJid 
made  himself  liable  to  the  penalty."  To 
this  refusal  to  instruct,  and  to  the  instruc- 
tion given,  the  defendant  (the  verdict  be- 
ing for  the  plaintiflf)  to<Jc  exception. 

The  statute  above  referred  to,  as  last 
amended  by  chapter  95,  Pub.  Laws  1895,  aft- 
er providing  that  the  commisaioner  may  ie- 
Btte  a  license  to  any  person  to  act  as  an 
■gent  of  a  domeatic  inauranoe  company,  and 
to  any  resident  of  the  state  to  aot  as  agent 
of  any  foreign  insurance  company,  which 
has  received  a  license  aa  provided  by  an- 
other section,  and  after  fixing  the  fee  that 
shall  be  recuved  the  commiaaioncr  for 
each  licensfl^  oontains  this  language:  "And 
if  any  peraon  sc^icits^  receives,  or  forwards 
ai^  risk  or  application  for  insurance  to  any 
company,  without  first  receiving  sudi  li- 
cense, or  fraudulently  assumes  to  be  an 
agent  and  thus  procures  risks  and  receives 
money  for  premiums,  he  forfeits  not  more 
than  {50  for  each  offense;  but  any  policy  is- 
sued on  sudi  application  binds  the  company 
if  otherwise  viaid." 

Altiiough  this  statute  contains  no  express 
proyision  preveaiting  a  recovery  for  his  serv- 
ices by  one  who  arts  ss  an  &een\t  of  an  in- 
surance company  without  bucd  license,  and 
does  not  expressly  provide  that  contracts 
for  such  services  shall  be  void,  it  prohibits 
the  performance  of  such  services,  without 
the  license  retired  to,  under  the  penalty 
therein  provided.  In  Harding  v.  Bagar,  60 
Me.  340, — a  verv  similar  ease  In  principle, 
— this  court  said  in  its  (^imom    "It  is  too 
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well  settled  to  require  the  citation  of  lo- 
thorities  that  no  party  can  recover  for  acts 
or  services  done  m  direct  cOTitravention  oi 
an  express  statute,  or  for  property  so  sdu 
and  delivered."  In  Randall  v.  Tuell,  89  ile. 
443.  38  L.  B.  A.  143.  36  AU.  910,  where  tike 
authorities  are  fully  collected,  the  pfinci{de 
is  thus  stated:  "It  Is  the  g^ieral  dtMstrine 
now  settled  by  the  grea^  weigbt  of  author- 
ity, that  where  a  license  is  reqaired  ilor  tif 
protection  of  the  public  and  to  prevent  in.- 
proper  persons  from  engaging  in  a  particc- 
lar  business,  and  the  license  is  not  for  reT- 
enue  merely,  a  contract  made  by  an  unli- 
censed person  in  violation  of  the  act  ii 
void." 

In  accordance  with  these  authorities,  inil 
many  others  that  might  be  referred  to,  i: 
must  be  held  that  the  plaintiff  cannot  re- 
cover for  the  services  performed  by  him  is 
direct  contravention  of  the  srtatnte.  Tbe 
purpose  of  the  statute  is  undoubtedly  for  the 
protection  of  the  public.  It  is  clearly  not 
for  revenue.  Tbe  license  fee  required  wis 
only  the  sum  of  $2.  True,  the  statute  ^^ 
ferred  to  provides  thai  a  policy  issued  is 
such  a  case  shall  not  ther^y  be  void,  bat 
the  contract  of  insurance  is  not  the  one  us- 
der  consideration  here.  It  is  the  contract 
between  the  company  and  tbe  plaintiff  hj 
virtue  of  which  the  latter  performs  sen~ice»  | 
in  obtaining  applications  for  insurance  ' 
which  the  statute  prohiUte  unless  the  per- 
sim  perfmning  such  sanrioa  has  a  Iicen-« 
therefor.  ' 

The  evidence  as  to  when  these  application} 
for  insurance  were  solicited  and  (Stained  br  I 
the  plaintiff  is  somewhat  ind^nite,  but  | 
some  of  them  were  unquestionahly  receive! 
when  the  plaintiff  had  no  license,  and  the  I 
burden  is  upcm  him  to  show  that  he  had  a  ' 
license  when  the  sorices  were  performti 
Harding  v.  Hagar,  60  M&  340.  | 

ExceptioHB  sustained. 


MARYLAND  COUBT  OF  APPEALS. 


Mayor,  etc.,  of  HAOERSTOWN,  Appt., 

V. 

Max  ELOTZ. 


.Md. 


1.  Fallnre  of  •  iuiiiiicip»lltr  to  at- 
tempt to  enforce  Its  ordln«nce  limit- 
ing the  speed  at  which  bIcycleB  may  be  ridden 
on  Its  streets  will  render  It  liable  for  Inju- 
ries to  a  pedestrian  knocked  down  by  a  bi- 
cycle which  Is  belns  ridden  at  an  immoderate 
rate  of  speed. 

S.  Sastalntns  m  demvrrer  to  a  plea  in 
mn  aettoB  tor  meslivemt  Injarles,  which 
alleges  that  they  were  committed  by  a  third 
person,  Is  not  error  where  there  Is  also  a 


pica  of  the  general  Issue,  since  the  plea  d*- 
mnrred  to  amounts  merely  to  the  general  ii- 
■ue. 

(June  12,  1901.) 

APPEAL  by  defendant  from  a  jucljgnient 
of  the  Circuit  Court  for  Washings 
County  in  favor  of  plainUff  in  an  action 
brought  to  recover  damages  for  injuries  it- 
ceiv^  by  plaintiff  by  being  knocked  down  t? 
a  bicycle  in  one  of  defendant's  streets.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion- 
Meaara.  J.  A.  BCason,  W.  J.  Witui- 
Imeher*  and  R.  J.  Halm,  for  appellaot: 


XoTB. — For  a  case  holding  that  a  manldpal- 
Ity  la  not  liable  for  Injury  to  a  person  struck 
by  a  bicycle  ridden  on  the  sidewalk,  by  reason 
of  its  failure  to  enact  an  ordinance  prohibit- 
ing the  riding  of  bicycles  on  sidewalk^  see.  In 
64     11.  A. 


this  series,  Jones  v.  WUIIamsbarg  (Ts.)  4?  L 

R.  A.  284. 

For  an  extensive  note  on  bicycle  law  pao- 
ally,  see  tbe  case  of  Taylor  v.  Dnloa  TracHoa 
Co.  (Pa.>  4T  L.  B.  A.  286. 
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It  would  not  be  pretended  that  the  state 
incurred  any  liability  for  the  failure  on  the 
part  of  public  officers  to  enforce  the  provi- 
eions  of  its  statutes,  or  ovred  compenHation 
to  anyone  injured  by  a  tranagression  of  these 
provisions;  and  the  municipality  of  Uagers- 
town  Bhould  not  be  held  to  any  greater  lia- 
bility. 

Boekm  v.  Baltimore,  61  Md.  2GS;  Jones  T. 
TVUliamaburg,  97  Va.  722,  47  L.  R.  A.  294, 
34  S.  E.  883. 

Messrs.  M.  It.  Keedr.  A.  C.  Strite,  and 
Roeer  T.  Edmomda,  for  appellee: 

The  declaration  brings  the  case  within  the 
reason  and  the  principles  enunciated  by  the 
court  in — 

Baltimore  v.  Marriott,  9  Md.  160,  66  Am. 
Dee.  320;  Flynn  v.  Canton  Co.  40  Md.  312, 
17  Am.  Rep.  603;  Taylor  v.  Cumherland,  04 
Md.  68,  54  Am.  Rep.  759,  20  Ati.  1027;  Coch- 
rane V.  Froatburg,  81  Md.  64,  27  L.  R.  A. 
728,  31  Atl.  703. 

Schmvoker,  J.,  delivered  the  opinion  of 
the  court : 

The  appellee  in  this  case  instituted  an  ac- 
tion against  the  appellant  for  damages  for 
an  injury  resulting  from  being  struck  and 
knocked  down  by  &  rapidly  moving  bicyclist 
on  a  public  street  in  Uagerstown.  The  ap- 
pellant demurred  to  the  narr.,  and,  its  de- 
murrer having  been  overruled,  filed  pleas, 
and  went  to  trial  upon  the  issue  joined 
thereon,  and,  the  verdict  and  judgment  be- 
in^  against  it,  appealed.  The  record  con- 
tains no  exceptions  to  the  court's  action 
upon  the  evidence,  or  its  instructions  to  the 
jury,  and  the  main  question,  therefore,  pre- 
sented for  our  consideration,  is  whether  the 
deelaration  stated  a  good  cause  of  Etctioo, 
The  declaration  alleges  the  incorporation  of 
tlie  appellant,  and  that  it  was  vested  by  its 
cliartcr  with  control  over  its  streets,  and 
was  given  full  power  and  authority  to  pre- 
\'ent,  suppress,  remove,  and  abate  all  nui- 
sances and  obstructions  thereon,  and,  for 
the  purpose  of  carrying  out  its  powers  and 
for  the  preservation  of  ibe  peace  and  good 
order  of  the  community  and  the  protection 
of  the  lives  and  property  of  its  citizens, 
to  pass  and  enforce  appropriate  ordinances ; 
that,  in  the  exercise  of  the  powers  thus  con- 
ferred on  it,  the  appellant,  some  time  prior 
to  the  happening  of  the  injury  complained 
of.  passed  an  ordinance  to  reflate  bit^cle 
riding  within  ii^  corporate  limits,  which 
it  was  provided  that  it  should  be  unlawful 
for  any  person  to  ride  a  bicycle  at  an  immod- 
erate speed  on  its  streets,  and  a  fine  was  im- 
posed for  a  violation  of  the  ordinance;  that, 
by  virtue  of  the  power  and  authority  con- 
ferred upon  the  appellant,  it  became  its  duty, 
not  only  to  paas  such  ordinances  as  were 
necessary  to  protect  the  lives  and  limbs  of 
its  citizens,  and  prevent,  suppress,  and  abate 
all  nuisances  and  obstructions  as  aforesaid, 
but  aJso  to  exercise  all  reasonaUe  care  and 
diligence  in  the  enforcement  of  the  same. 
The  declaration  alleges,  further,  that  the  ap- 
pellant n^ligently,  carelessly,  and  wrong- 
fully failed,  refused,  and  omitted  to  enforce 
the  provisions  of  said  ordinance;  that  the 
&4L.  R.  A. 


provisions  were  n^ligently  permitted  to  re* 
main  and  be  unenforced,  so  as,  practically, 
to  be  a  dead  letter,  although  ininwderate 
bicycle  riding,  trials  of  speed  between  riders 
of  bicycles,  and  racing  of  bicycle  riders  upon 
the  streets- of  Hagerstown  had  l^ccome  and 
was  at  the  time  of  the  injury  complained  of, 
and  for  scane  time  pricn*  thereto  had  been, 
a  nuisance  upon  that  portion  of  West  Frank- 
lin street  between  North  Potomac  street  and 
Walnut  street,  a  menace  to  the  lives  and 
limbs  of  the  eitizms  of  said  Hag^erstown 
traveling  along,  upon,  and  across  said  West 
Franklin  street  at  its  intersection  with  said 
North  Jonathan  street,  as  well  as  at  other 
places  on  said  portion  of  West  Franklin 
street;  that  on  divers  days  and  ai,  divers 
times,  both  in  the  daytime  and  after  night, 
invmoderate  bicycle  ridiiw,  trials  of  sfmed, 
and  racing  between  bicycle  riders  occurred 
on  said  portion  of  West  Franklin  street, 
openly,  publicly,  and  notoriously,  and  that 
the  appellant  negligently,  carelessly,  and 
wrongfully  failed,  refused,  and  omitted  to 
enforce  the  provisions  of  said  §  3;  that,  by 
reason  of  the  failure  of  the  appellant,  the 
provisions  of  said  ordinance  became  and 
were  treated  and  considered,  by  persons  rid- 
ii^  bicycles  on  said  portion  of  West  Frank- 
lin street,  as  a  dead  letter,  or  an  ordinance 
the  provisions  of  which  could  be  violated 
with  impunity.  The  declaration  further  al- 
leges that  on  the  5th  day  of  August,  a.  d. 
1899,  the  plaintiff,  while  in  the  exercise  of 
due  care  and  caution  on  his  part,  was  cross- 
ing said  West  Franklin  street  at  its  inter- 
section with  said  North  Jonathan  street, 
and  while  so  crossing  was  struck  and  knocked 
down  by  a  certain  person  or  persons  un- 
known to  the  plaintiff,  who  were  then  and 
there  riding  at  an  immoderate  speed  along 
and  upon  said  portion  of  West  Franklin 
street,  at  its  intersection  with  said  Nortli 
Jonathan  street,  by  reason  of  the  careless- 
ness, negligence,  omission,  and  default  of 
the  appellant  iu  the  premises ;  that,  by  rea- 
son of  such  carelessness,  negligence,  omis- 
sion, and  default  of  the  appellant  in  the 
preuiisen,  the  plaintilT  was  seriously  and  per- 
manently injured. 

In  the  cases  of  Baltimore  v.  Marriott,  9 
Md.  160,  66  Am.  Dec.  326 ;  Taylor  v.  Cum- 
berland, 64  Md.  68,  64  Am.  Rep.  759,  20  Atl. 
1027;  and  Cochrane  v.  Frosthurg,  81  Md.  54, 
27  L.  R.  A.  728,  31  Atl.  703,  this  court  held 
that  a  municipal  corporation  having  powers 
similar  to  those  possessed  by  the  present  ap- 
pellant is  bound  to  exercise  them  for  the  pub- 
lic good,  and  to  protect  persons  and  property, 
and  that  its  duty  is  not  discharged  by  mere- 
ly passing  ordinances  upon  the  subject.  It 
can  relieve  itself  from  responsibility  only 
by  a  vigorous  attempt  to  enforce  them.  In 
Marriotts  Case  the  ci^  was  held  liable  for 
damages  to  the  plaintiff  who  suffered  injury 
from  falling  upon  ice  which  had  accumu- 
lated upon  the  footway  of  one  of  the  streets 
in  such  manner  as  to  constitute  a  nuisance, 
and  to  obstruct  and  endanger  the  public  in 
walking  therein;  the  injury  having  occurred 
after  the  lapse  of  a  sufficient  time  after  the 
city  might,      the  exercise  of  ordinary  care 
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and  diligence  have  obtained  notice  of  the 
condition  of  the  street.  In  Taylor'a  Caae  the 
plaintiff  was  injured  by  being  Ertruck  by  a 
sled  coasting  on  the  public  street  at  a  high 
rate  of  speed,  at  a  place  where  large  num- 
bers of  men  and  boys  bad  for  several  days 

Srior  thereto  been  coasting  at  a  rapid  and 
angerous  rate  of  speed.  This  sport  was 
held  to  constitute  a  nuisance  of  a  dangerous 
character,  which  the  dty  should  have  sup- 
pressed. Inasmuch,  however,  as  the  city 
had,  through  its  police,  made  a  vigorous  ef- 
fort to  suppress  the  coasting,  and  had  so 
far  succeeded  in  doing  so  that  the  sled  by 
which  the  plaintiff  was  injured  was  the  only 
one  then  on  the  street,  the  court,  while  af- 
firming the  principle  of  Mttrriott't  Case, 
held  that  the  lower  court  should  have  sub- 
mitted to  the  jury  the  question  whether  the 
defendant  had  used  reasonable  care  and  dili- 
gence to  suppress  the  nuisance.  In  Coch- 
rane'a  Case  the  declaration  averred  that 
large  numbers  of  horses,  cows,  hogs,  and 
horned  catUe  were  permitted  to  run  at  large 
upon  the  publio  stneta^  until  they,  especial- 
ly the  homed  cattle,  became  a  nuisance,  and 
a  source  of  dang^  to  persons  passing  along 
the  fitreeti^  and  that,  although  the  nuisance 
had  become  notosious,  the  city  refused  to 
take  any  steps  whatever  to  abate  it.  The 
further  allegation  was  made  that  the  plain- 
tiif,  while  passing  along  the  street  witn  due 
care,  was  attack^  and  Beriously  injured  by 
one  of  the  horned  cattle  so  negligently  per- 
mitted to  be  at  large  upon  the  street.  The 
defendant  demurred  to  the  declaration,  and 
the  demurrer  was  sustained.  Upon  an  ap- 
peal this  court  held  the  declaration  to  be 
sufficient,  and  reversed  the  judgment  of  the 
lower  court.  In  the  opinion  in  that  case 
the  capes  bearing  upon  the  subject  in  both 
this  and  other  slates,  were  reviewed,  and, 
although  it  was  conceded  that  the  law  in 
some  of  the  other  states  was  different,  the 
Caaea  of  Taylor  and  Marriott  were  affirmed 
and  relied  upon  hy  the  court  in  reaching  its 
conclusion.  It  is  apparent  that  the  allega- 
tions contained  in  the  declaration  in  the  pres- 
ent case,  which  we  have  already  stated  at 
some  length,  bring  it  within  the  principle  of 
the  la  at- mentioned  cases.  We  think  the 
learned  judge  below  otHnmitted  no  error  in 
overruling  thedemurrerflledbytheappellant. 

Nor  was  there  any  error  in  sustaining  the 
demurrer  to  the  appellant's  third  plea,  which 
alleged  that  the  injury  complained  of  had 
been  done  by  one  Lester  Davis  while  con- 
ducting himself  in  accordance  with  the  pro- 
visions of  the  ordinance  r^^ulating  the  use 
of  bicycles  on  the  streets.  The  plea  in  ques- 
tion amounted  to  g^ieral  issue ;  for  to  aver 
that  a  third  party  committed  the  wrong  al- 
leged is  the  same  thing  as  to  say  that  the 
defendant  did  not  commit  it.  The  general 
issue  is  set  up  in  Uie  first  plea,  and  under  it 
the  facts  alleged  in  the  third  plea  could  have 
been  offered  in  evidence,  so  that  the  appel- 
lant was,  in  no  aspect  of  the  case,  injured 
by  the  court's  action  upon  that  demurrer. 
The  judgment  appealed  frcun  will  be  af- 
llrmed. 

Judgment  affirmed,  wit\  coata, 
54  U  K.  A. 


UNrrED  RAILWAYS  t  ELECTRIC  COS!. 
PAJjy  OF  BALTIMORE,  Appt.. 

V. 

STATE  of  Maryland  to  Use  of  Emma  F. 
DEANG,  Widow  <a  Frank  H.  Deaoe^ 
ceased,  et  al. 

(  Md.  > 

1.  Ak  exception  to  «  refvMtl  to  tab«k 
case  from  the  )nrr  at  tbe  eloee  of  plth- 
tlff**  evidence  ia  waived  by  the  itUxodttetin 
of  evidence  by  defendant. 

3.  P«llmre  of  emplaycea  of  a  atmi 
railwar  coaaiMiBr  to  overpower  m 
remove  from  tlie  emr  n  dlrankeM  pu- 
■enver  whose  conduct  fs  sncta  as  to  Indiat* 
danger  to  other  pass^iKera  If  he  is  pcrminci 
to  ride  imrestralned  Is  nesHgence  wblcb  li! 
render  tbe  companj  liable  Cor  Injarles 
he  inflicts  upon  a  passenger,  although  tbot 
is  nothing  to  indicate  that  tbe  one  Injnicd  li 
lu  especial  peril. 

3.  PermlttlBK  «  draBlcem  paMengcr 
who  biM  beem  removed  from  a  street 
car  for  tnrbvlenee  and  an  asssnlt  npn 
a  fellow  passenger,  to  return  to  and  Knak 
upon  tbe  car  withoat  farther  effort  to  nam 
bim,  altbougb  his  turbulence  contlnan,  u 
negligence  wblch  will  render  the  street  or 
company  liable  for  injuries  Inflicted  by  hia 
upon  a  passenger. 

(June  13.  IMl.) 

APPEAL  by  defendant  from  a  judgmeoi 
of  the  SupOTor  Court  of  Baltimm 
City  in  favor  of  plaintiff  in  a  suit  to  reeom 
damages  for  the  death  of  Frank  H.  Dmik. 
which  was  alleged  to  have  resulted  froe 
neeligenee  of  defendant.  Affirmed. 
The  facts  are  stated  in  the  opinitn. 
Mesars.  Fielder  C.  Sllaa;I««,  Oesrge 
D.  PennlmaMt  and  T.  Rowlmmil  Slia^ 
luff,  for  ai^>dlaiLt: 

Every  means  at  the  command  of  the  em- 
ployees of  the  railroad  was  res<Hted  to,  to 
eject  the  turbulent  paaBenger,  as  a  iwt*» 
tion  to  the  reuieimng  passengers,  and  tia 
aasistanoe  of  willing  paesengerB  was  cslM 
in,  but  to  no  avail.  This  rediepes  the  eu- 
rier  from  responsibility. 

Tall  V.  Baltimore  Steam  Padbet  Co.  47  L 
R.  A.  120,  90  Md.  255,  44  Atl.  1007;  JSalii 
more  d  0.  R.  Co.  v.  Barger.  80  Md.  23,  2S 
L.  R.  A.  220,  30  Atl.  500;  lUinois  0.  X.  Ca 
V.  Minor.  69  Miss.  710.  10  L.  R.  A  6S7,  U 
So.  101. 

Messrs.  John  Prentiss  Poe,  Daalel  B. 
Chambers,  and  John  R.  M.  Stawa.  !<f 

appellee : 

The  court  prc^erly  left  the  case  to  tk 
jury. 

The  defendant  had  the  full  benefit  of  the 

Norr. — For  other  cas»  in  this  Kriei  u  tt 
duty  of  carrier  to  protect  passenger  from  uinit 
by  fellow  passenger,  see  Illinois  C.  B.  Co.  t- 
Minor  (Mlsa.)  16  L.  R.  A.  827,  and  note;  Bl* 
mond  &  1>.  H.  Co.  V.  Jefferson  (Ga.)  17  L.  K.  i- 
071:  West  Memphis  Packet  Ca  v.  WUtt 
(Tenn.)  S8  L.  R.  A.  427 ;  and  Tall  v.  BtlOeoR 
Steam  Packet  Co.  (Md.)  47  L.  R.  A.  12a 

As  to  liability  for  Insult  to  psBwnpr  |9 
drunken  person,  see  Lucy  v.  Chicago  Q.  V.  B. 
Co.  <Mi&n.)  31  Lb  B.  A  S61. 
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Btrongwt  possible  statement  of  the  law  in 
its  favor. 

Ueyer  v.  St.  Louis,  I.  M.  d  8.  if.  Co.  4  C. 
C.  A.  221,  10  U.  S.  App.  Gil,  54  Fed.  116; 
Irticy  V.  ChicaffO  O.  W.  R.  Co.  64  Minn.  7, 
31  L.  R.  A.  651,  66  N.  W.  944;  Hendrioka  v. 
8i»th  Ave.  B.  Co.  12  Jones  &  S.  8. 

HoSherrr,  Ch.  delivered  the  opinioa 
of  the  court: 

This  suit  was  brought  in  the  name  of  the 
stfute  of  Maryland,  to  the  use  of  the  widow 
and  children  of  Frank  n.  Deane,  against 
the  United  Ilailways  &  Electric  Company  of 
Baltimore^  to  recovw  damages  for  the  injury 
caused  to  the  equitalile  plaintifTs  by  the 
death  of  Mr.  Deane.  His  death  ia  alleged 
to  have  been  the  result  of  the  defendant's 
neftligence,  and  the  negligence  charged  con- 
sisted in  the  failure  of  the  company's  serv- 
ante  to  protect  the  deceased,  while  he  was 
a  passenger  on  one  of  its  cars,  from  the 
deadly  assault  made  upon  him  by  a  fellow 
passenger.  The  main  queetion  in  the  case 
IB  whet.her  there  was  sufficient  evidence  of 
negligence  to  justify  the  trial  court  in  al- 
lowing tlie  case  to  go  to  the  jury.  At  the 
dose  of  the  evidence  adduced  in  behalf  of 
the  plaintiff  the  defendant  requested  the 
court  to  withdraw  the  case  from  the  con- 
sideration of  the  jury.  That  request  was 
refused,  and  the  defendant  reserved  an  ex- 
ception. The  defendant  then  offered  evi- 
dence on  its  part,  and,  when  all  the  evi- 
dence on  both  sides  was  in,  it  renewed  the 
request  previously  refused,  and  presented 
several  other  prayers  for  instructions  to  the 
jury.  The  request  to  withdraw  the  case 
from  the  jury  was  again  refused,  though  the 
court  griunted  seveo^  other  prayers  sub- 
mitted by  the  defendant.  The  refusal  to 
grant  the  flrst,  tJiird,  and  tenth  prayers, 
which  asked  to  have  the  case  taken  from  the 
jury,  the  refusal  to  grant  the  defendant's 
eighth  prayer,  and  the  granting  of  the  plain- 
tiff's first  prayer  consUtute  the  rulings  as- 
signed as  error  in  the  second  exception.  No 
point  has  been  made  upon  the  plaintiff's 
prayer,  and  we  need  not  allude  to  it  further 
than  to  say  that  it  fairly  submitted  the  law 
of  the  oaee  to  t3ie  jury.  The  flrst  excep- 
tion is  out  of  the  case,  because  the  presenta- 
tion of  evidence  by  the  defendant  after  the 
court  had  declined  to  take  the  case  from  the 
jury  on  the  evidence  of  the  plaintiff  waa  a 
waiver  o(  that  exception.  That  proposition 
has  been  so  recently  decided,  in  Barabasz  v. 
Kabat,  91  Md.  S3,  46  AU.  337,  that  we  shall 
not  pause  to  discuss  it.  We  therefore  come 
to  inquire  as  to  the  legal  sufficiency  of  the 
evidence  to  suj^xurt  the  averments  of  the 
declaration. 

It  may  not  be  amiss  at  this  point  to  state 
briefly  the  1^1  principles  applicable  to 
such  a  case  as  this,  though  theiy  were  oon- 
sidea-ed  and  announced  not  long  ago  in  Tall 
V.  Baltimore  Steam  Packet  Co.  90  Md.  248, 
47  L.  R.  A.  120,  44  AAA.  1007:  "A  carrier 
is  not  an  insurer  of  the  absolute  safety  of 
his  passengers,  yet  he  is  bound  to  use  rea- 
sonable care  aooording  to  the  nature  of  his 
contract;  and,  as  his  employment  inT(rfveB 
M  L  R.  A. 


the  safety  of  the  lives  and  limbs  of  his  pas- 
sengers, the  law  requires  the  highest  degree 
of  care  which  is  consistent  with  the  nature 
of  his  undertaking.  Baltimore  <£  O.  R.  Co. 
V.  State  use  of  Hauer,  60  Md.  449.  This, 
though  the  measure  of  the  carrier's  duty  as 
between  him  and  his  passenger  in  respect 
to  the  acts  or  omissions  of  the  carrier  and 
his  servants  towards  the  passenger,  is  not 
the  standard  by  which  his  liability  to  the 
passenger  is  to  be  gauged  or  d^rmined 
when  intervening  acts  of  fellow  passengers 
or  sitraiigers  directly  cause  the  injury  sus- 
tained whilst  the  r^ation  of  passenger  and 
carrier  is  subsisting.  Sudi  an  injury,  due 
in  no  way  to  defects  in  Ute  means  of  toans- 
portation  or  to  the  method  of  transporting 
or  to  an  actual  trespass  by  an  employee 
whilst  the  relation  of  passenger  continues, 
and  invc^ving,  therefor^  no  issues  of  negVt- 
gence  concerning  the  duty  to  provide  safe 
appliances  and  competent  and  careful  serv- 
ants to  operate  them,  but  arising  wholly 
from  the  iud^>endent  niiaconduot  of  a  third 
party,  furnishes  a  ground  of  action  against 
the  carrier  only  when  the  oarrier  or  his 
servants  could  have  prev^ed  the  injury, 
but  failed  to  interfere  to  avert  it.  The  duty 
of  Uie  carrier  in  such  instances  is  ctmse- 
quently  rdative  and  contingent,  not  abso- 
lute and  unoonditiottal.  .  .  .  The  negli- 
gence for  which  in  such  cases  the  carrier  Is 
responsible  is  not  the  tort  of  the  fellow  pas- 
senger or  the  stranger,  but  it  is  the  negli- 
gent omission  of  the  carrier's  sorants  to 
prevent  that  tort  from  being  committed. 
The  failure  or  omission  to  prevent  the  ccon- 
mission  of  the  tort,  to  be  a  negligent  failure 
or  omission,  must  be  a  failure  or  an  omis- 
sion to  do  something  which  could  have  been 
done  by  the  servant;  and  therefore  there  is 
involved  the  essential  ingredient  that  the 
servant  had  knowledge,  or  with  proper  care 
could  have  had  knowledge,  that  the  tort  was 
imminent,  and  that  he  had  that  knowledge, 
or  had  the  opportunity  to  acquire  it,  suffi- 
ciently long  in  advance  of  its  infliction  to 
have  pre%'ented  it  with  the  force  at  his  com- 
mend." It  is  not  because  a  particular  pas- 
senger is  known  by  the  carrier's  servants  to 
be  in  peril  of  injury  at  the  hands  of  a  fel- 
low passenger  or  stranger  that  a  failure  to 
-qse  the  meana  at  command  to  protect  him 
will  be  actionable  negligraice;  but  it  is  be- 
cause there  is  a  known  or  discoverable  dan- 
ger  that  an  injury  may  be  done  to  some 
passenger,  and  because  no  effort  is  made  to 
avert  that  injury  from  all  the  pasaengef". 
that  the  oarrier  is  liable  if  an  injury  is  in- 
flicted on  one  of  the  passengers  when  it 
could  have  been  |H'evented.  It  is  just  as  in- 
cumbent on  the  carrier  to  prottut  all  his 
passengers  from  assault  by  a  fellow  passen- 
eer,  when  his  servants  have  knowledge  or 
the  means  of  knowing  that  an  assault  on 
someone  is  imminent,  and  when  they  have 
time  and  the  means  to  avert  it,  as  it  is  to 
protect  oil  his  passengers  from  injuries 
likely  to  result  from  defective  means  or 
methods  of  transportation.  Consequently  it 
will  not  do  to  say,  after  an  assanlt  has  beM 
made,  that  the  servants  of  the  carrier  did 
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not  know  or  could  not  have  foreseen  that  the 
particular  individual  who  was  asaaulted 
would  be  injured  by  an  assault,  if  they  were 
apprised,  or  with  pr(^>M:  care  could  have 
known,  of  oircumstajicee  which  indio&ted 
that  Bometme  would  be  injured  unless  tJie 
disorderly  passenger  or  stranger  were 
ejected  or  control!^. 

Turning  to  t^e  facts,  the  usual  conflict  be- 
tween the  witnesses  for  the  plaintiff  and  de- 
fendant encountered  in  peraooal  injury  cases 
is  found  in  the  record,  though  there  are 
some  circumstances  about  which  there  is  no 
controversy.  It  ia  quite  a  familiar  doctrine 
that,  in  dealing  with  a  request  to  withdraw 
a  case  from  the  consideration  of  the  jury, 
the  oourt  has  nothing  to  do  with  the  weight 
of  the  evidence,  but  is  confined  strictly  to 
determining  whether  there  ia  any  evidence 
l^Hy  sufficient  to  sustain  or  justify  a  re- 
covery. The  truth  of  the  evidence  adduced 
in  behalf  of  the  plaintiff,  no  matter  bow 
flatly  contradicted,  must  therefore  be  con- 
ceded, except  in'  very  rare  instances,  whei'e 
it  ia  phyncally  impoe»ible  that  it  could  be 
true.  Upon  the  hypothesis  that  it  is  true, 
the  sole  inquiry  is,  Will  it  warrant  a  rajj 
ta  finding  a  verdict  for  the  plaintiff  T  If  it 
will,  then  the  case  must  go  to  the  juty.  If 
it  will  not,  then  the  jury  should  not  be  per- 
mitted to  deal  with  it  at  all.  Now,  it  is 
not  disputed  that  on  Sunday  afternoon,  Sep- 
tember 17,  1809,  the  deceased  got  on  a  oar 
of  the  defendant  railway  company  on  South 
Charles  street,  going  north ;  that  at  the 
corner  of  Charles  and  Cross  streets  a  man 
named  Geisenkotter  boarded  the  same  car; 
that  Geisenkotter  was  very  drunk,  bc^ater- 
ous,  and  disorderly;  that  he  assaulted  a 
passenger  on  the  rear  platform,  and  acted 
like  a  maniac.  Either  because  of  the  as- 
sault whidi  he  made  on  the  passenger  upon 
the  renr  platform,  or  because  of  his  violent 
and  threatening  conduct,  he  was  ejected 
from  the  car  at  the  comer  of  Charles  and 
Barre  streets  by  the  conductor  and  motor- 
man.  It  is  practically  conceded  thai,  he  was 
not  a  fit  person  to  be  upon  the  car,  which 
was  quite  crowded  with  passengers,  and 
therefore  that  he  was  properly  put  off.  Bat 
when  the  car  started  he  again  got  on,  and, 
though  the  ccmductor  saw  him  get  on,  and 
the  motorman  saw  him  after  he  wa«  on,  they 
did  not  at  once  make  on  effort  to  remove 
him.  Though  the  car  stopped  at  Charles 
and  Conway  streets,  one  square  north  of 
where  Geisenkotter  had  re-ento-ed  the  car 
after  haiving  been  ejected,  no  attempt  was 
made  to  remove  him,  notwithstanding  his 
continuous  disorderly  conduct.  The  n^ 
street  north  of  Conway  is  Camden.  The  car 
stopped  there,  but  still  no  effort  was  made 
to  put  Geasenkotter  off.  From  this  point 
there  is  a  divergence  in  the  evidence.  Ac- 
cording to  the  testimcmy  of  the  plaintiff's 
witnesses,  while  the  car  was  proceeding  from 
Camden  street  towards  Pnttt  street,  Grism- 
kotter,  without  the  8li|^teet  pnyvocation, 
assaulted  Mr.  Deane,  striking  him  a  vicious 
blow  in  the  eye,  which  caused  the  rupture 
of  a  cerebral  blood  vessel,  and  th^eby  pro- 
duced paralysis,  and  ultimately  death.  On 
fi4      R.  A. 


Uic  pait  of  the  defendant  it  wu  shown  thai 
an  dTort  was  made  to  eject  OMsenkotter  at 
Pratt  street;  that  at  eaen  intersectiz^  street 
a  search  was  made  for  a  police  officer,  bat 
none  was  found;  and  that  after   the  car 
passed    Baltimore   street,    and    before  it 
reached  Fayette  street,  the  fatal  blow  was 
struck.    The  company  insists  that  it  was 
not  derdict  in  its  duty  to  the  passenger,  be- 
cause its  agents  did  not  know,  and  had  oo 
reason  to  apprehend,  that  Deane  was  in  im- 
minent dangeo-  of  injury  at  the  hands  of  his 
drunken  and  disorderly  fdlow  passenger; 
and  the  question  was  a^ed  during  tiie  ar^gn- 
ment,  What  did  tiie  employees  fail  to  do  that 
they  ought  to  have  done,  and  which,  if  thc^ 
hod  done,  would  have  prevented  the  injury  f 
It  may  be  true  that  there  was  no  re&aon  to 
suppose  that  Mr.  Deone,  rathw  than  any 
other  passenger,  was  in  inuninent  peril.  Bat 
that  is  not  material.   As  already  observed, 
it  is  not  the  peril  which  a  particular  indi- 
vidual is  in  that  ia  to  be  considered  in  a 
case  of  this  kind.    If  there  is  danger  of  any- 
one being  injured,  and  the  employees  fail  to 
remove,  subdue,  or  overpower  the  turbulent 
individual,  after  knowing  that  there  is  dan- 
ger, or  after  th^  ought  to  have  known  that 
there  waa  danger  if  wey  had  »»-cised  pmo- 
cr  care,  i^at  failure  is  negligence,  for  the 
(Mnsequences  of  which  the  company  is  an- 
Bwerable.    So  the'case  comes  down  to  the  in- 
quiry. Was  there  evidence  tending  to  show- 
that  the  employees  of  the  defendant  failed 
to  do  what  they  ought  to  have  done  under 
the  circumstaniceBt    There  ought  to  be  no 
difliculty  in  answering  this  qnestion.  If 
Geisenkotter,  who  had  aasaul  tod  another  pas- 
senger  before  he  was  ejected  frnn  the  ear, 
and  who  was  drunk,  disorderly,  and  toibn- 
lent,  waa  properly  put  off  the  car  beeaius 
his  presence  was  a  menace  to  other  pass«i- 
^rs,  then  it  was  the  plain  duty  of  the  em- 
ployees who  put  him  off,  to  have  kept  him 
off.    They   demonstrated  their  ability  to 
keep  him  off  by  having  put  him  off.    If  he 
had  been  kept  off  after  having  been  put  c^, 
he  could  not  have  assaulted  Deane.  While 
his  assault  on  the  othn-  psssuger  did  not 
necessarily  indicate  that  he  vrould  sobee- 
quently  strike  Mr.  Deane,  it  did  show  that 
he  was  in  a  condition  which  rendra-ed  it  verr 
probable  and  likely  that  he  would  attack 
someone  else;  and  this  was  known  to  the 
employeee  sufficiently  long  before  the  as- 
sault was  made  on  Mr.  Deane  to  enable  the 
conductor,  not  only  to  put  Geisenkotter  off, 
but  to  have  kept  him  off,  the  oar.    It  can- 
not he  doubted  that  if  there  was  sufficient 
reasMi  for  putting  Geisenkotter  off  the  oar. 
so  that  injury  to  other  passengers  might  be 
avoided,  there  was  equally  sufficient  reasoa 
for  keeping  him  off ;  and  the  failure  to  do 
this  when  there  wns  power  to  do  it  was  an 
act  of  nM;ligence  whidi  caused  the  injury  to 
and  death  of  Mr.  Deane.    If,  on  the  other 
hand,  every  effort  was  made  by  the  em- 
ployees to  avert  the  injury,  but  was  nude 
wiUioat  success,  then  the  company  wouM 
not  be  liable.   This  was  plainly  said  to  tii« 
jury,  and  it  was  a  question  of  fact  vbiA 
was  properly  left  to  tnem. 
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Th9  eighth  prayer  was  righily  rejected. 
It  sought  to  exculpate  the  d^endant  unlesB 
the  jury  Aould  find  that  after  Gedsenkot- 
ter  re-entered  the  cax  the  defendant's  aerr- 
mats  knew,  or  should  hure  known  of  the  dan- 
gir  to  the  deceased.  This  prayer  waa 
•faulty  for  two  reaeina:  Fint,  it  elimi- 
nated all  the  fMts  that  had  preeeded  Geisen- 
Iratter's  eacpuUlw  fmtn  the  ear,  and  nax- 
Towed  the  inirestlgatloB  to  Che  oeeurrencea 
which  took  place  after  ha  had  retunwd, 
though  the  things  which  transpired  before 
he  was  put  off  explained  and  threw  light 
on  what  happened  after  his  re-eatfrance; 
secondly,  it  undertook  to  confine  the  jury 
to  a  consid«rati<Mi  oi  the  danger  to  Deane, 
4hough  the  ocnnpaiiy'B  liability  depemded. 


not  on  that  fact,  but  upon  the  circumstance 
that  anyone  was  in  peril. 

Upon  the  whole  record,  we  think  there 
was  sufficient  evidence  to  go  to  the  jury  on 
the  questicHi  of  negligence^  and  it  was  their 
exclusive  pnvrince  to  wedgh  its  value  and 
probative  force.  They  evidently  believed  the 
vfflvicm  of  the  unforUinate  affair  which  was 
narrated  by  the  witnesses  for  the  plaintiff, 
for  they  returned  a  verdict  against  the  da- 
fendan^  and  it  is  not  for  us  to  say  that  they 
were  mistaken  in  doing  what  they  did.  As 
no  error  waa  committM  1^  the  mal  court. 
tJie  judgment  will  be  affirmed,  with  ooets. 

Judgment  affirmedf  witb  coeta  shore  and 
below. 

Potition  for  rehearing  denied. 


MINNESOTA  SUPREME  COURT. 


rn)EUT7  MUTUAL  LIFE  ASSOCIA- 
TION, AppU 
v. 

John  A.  DEWEY  «i  oJ.,  Reapta, 


.Hlnn. 


an  aetlom  on  m  Imnd  vlTcm  br 
a«CBt  to  hla  prlnelpal,  conditioned  tor 
the  lalthfal  perfonnsjioe  of  his  datles,  It  ai»- 
peared  that,  by  the  terms  of  the  agenc;  con- 
tract to  secure  the  faithful  performaDce  of 
which  the  bond  was  given,  the  agent  was  re- 
ared to  nake  weehlj  reports  to  his  prin- 
cipal of  the  bushieas  transacted  by  him ;  that 
the  prlndpal,  without  the  knowledge  or  con- 
sent of  the  sureties^  permitted  the  agent  to 
contlnoe  in  Its  empior,  and  to  transact  its 
business  nnder  the  agency,  without  requiring 
nim  to  make  each  weekly  reports;  and  It  Is 
htld  that  the  failure  to  require  the  agent  to 
make  the  reports,  and  permitting  blm  to  con- 
tinue to  trauaact  its  business  under  the  con- 
tract In  violation  of  the  terns  thereof  In  this 
respect,  eonstltoted  a  material  departure 
from  the  contract,  and  released  and  dis- 
-ebarged  the  soretles  from  llsblllty  on  the 
bond.  MorrUon  r.  Aron»,  66  Minn.  821,  68 
X.  W.  88,  foUowed. 

(June  7.  1901.) 

APPEAL  by  plaintiff  frcnn  a  judgment  of 
the  Distriot  Court  for  St.  Louis  Coun- 
ty  in  favor  of  defendants  in  an  aeti<Hi  npon 
the  bond  of  tme  of  plaintifTs  agmtta  to  re- 

*Heaanote  by  Bbowk,  J. 


NoTS.^ — For  concealment  or  misrepresents' 
tlon  to  release  surety,  see,  In  this  series,  Pine 
County  V.  Wlllord  (Hlnn.)  1  L.  R.  A.  118; 
Lachnmn  v.  Block  (La.)  28  U  B.  A.  266 ;  Ben- 
ton County  Bav.  Bank  v.  Boddicker  (Iowa)  46 
I*.  R  A.  821 ;  and  Lleberman  v.  First  Nat.  Bank 
(Del.)  48  L.  B.  A.  614. 

As  to  retaining  employee  after  knowledge  of 
lits  embesslemeat  to  relesse  surety,  see  MeShane 
V.  Howard  Bank  (Ud.)  10  U  B.  A.  553. 

As  to  liability  on  guaranty  or  surety  obliga- 
tion obtained  by  fraud,  see  Page  t.  Kr^ey  (N. 
Y.)  21  L.  R.  A.  400. 
M  L.  R.  A. 


cover  numey  which  he  had  eolleeted  and 

failed  to  account  for.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

MeasTB.  Mahoa  tt  Acatln,  for  ai^el- 
lajit: 

The  allied  omission  to  require  wedily 
statements  IB  not  sustained  by  uie  evidence, 
and  is  not  a  defense  in' any  event.  Such 
omission,  if  there  was  any,  could  not  be 
held  to  dischar^  the  sureties,  because  it 
could  not  \»  prejudicial  to  them,  nor  was  it 
made  a  condition  of  their  liability. 

Brandt,  Suretyship  &  Ousranty,  5  425. 
Meaara.  Searle  ft  Speaoev  and  JToha 
G.  Williams,  tor  respratdents; 

Appellant  cannot  recow  because,  with- 
out toe  knowledge  or  consent  of  the  sor^ 
ties,  he  disregarded  the  terms  snd  condi- 
tions of  the  contrsct  of  hiring  in  that  it 
did  not  require  Dewey  to  make  weekly  re- 
mittances of  all  the  monev  ooHected  and  a 
weekly  statement  of  all  business  done  by 
him,  as  required  by  the  contract  of  hiring 
and  the  regulations  and  rules  of  the  com- 

^'"^rrffon  T.  Arena,  Q6  Minn.  821,  68  N. 

W.  33. 

Appellant  cannot  recover  because  without 
the  consent  or  knowledge  of  the  sureties 
DewOT  was  permitted  to  retain  money  col- 
lected, largely  in  excess  of  what  he  was  per- 
mitted the  cwtraot  to  retain,  and  which 
under  the  contract  he  waa  required  prompt- 
ly to  remit  to  appellant. 

Burlejf  V.  Hitt,  64  Mo.  App.  272 ;  Rapp  v. 
Phcenia  Ina.  Co.  113  111.  300.  66  Am.  Rep. 
427;  Morgan  County  v.  Sronhont,  57  Ped. 
179;  Bragg  v.  Bhain,  49  Cat.  131. 

Browii,  J.,  delivered  the  opinion  of  the 
court: 

In  1806,  plaintiff,  a  Penn^Ivania  insur- 
ance crapMation,  with  ita  head  ofBoe  in 
Philadelphia,  constituted  and  appointed  de* 
fendant  Dewiey  agent  for  the  transaction  of 
certain  of  its  business  in  thirty-seven  coun- 
ties of  this  atata.  As  audi  agent,  Dewey  had 
the  general  management  *.va  charge  of  ita 
60 
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business  in  the  matter  of  soliciting  and  pro- 
curing insurance  risks,  delivering  polities, 
coUei^ng  premiums,  and  remitting  and  pay- 
ing the  same  over  to  the  company.  To  se- 
cure the  faithful  performance  of  his  duUes 
M  such  agent,  Dewey  executed  and  deliv- 
ered to  plaintiff  a  bond  in  due  form  of  law, 
with  the  other  defendants  as  sureties.  The 
agent  defaulted  in  the  performance  of  his 
duties,  failed  to  remit  moneys  collected  by 
him,  and  this  action  was  brought  against 
him  and  his  sureties  upon  the  bond  to  re- 
cover tho  amount  of  his  delinquency.  De- 
fendants had  judgment  in  the  eonrt  below, 
and  plaintiff  appealed. 

It  is  claimed  by  the  sureties  in  defense 
that  they  were  released  and  discharged  from 
liability  on  the  bond  because  and  for  the 
reasOTu:  (1)  That  plaintdff,  without  thedr 
knowledge  or  consent,  modified  and  changed 
Dewey'ft  agency  contract  by  extending  and 
enlarging  his  territory,  thereby  creating  ad- 
ditional duties  and  responsibilities  which 
were  not  contemplated  by  the  parties  when 
the  bond  was  executed,  and  which  consti- 
tuted a  material  departure  from  the  orig- 
inal agreement;  (2)  that  Dpwfiy  was  per- 
mitted by  plaintiff,  without  the  knowledge 
or  CMisent  of  the  sureties,  to  continue  to 
transact  the  business  of  tiie  company  with- 
out being  required  to  make  remittances  of: 
money  collect«d,  afid  without  b«ng  required 
to  make  weekly  Btatements  of  business 
transacted  by  him,  as  provided  by  the  terms 
of  the  contract;  and  (3)  that  the  sureties 
were  released  and  discharged  because  the 
cwnpany  permitted  Dewey  to  retain  money 
collected,  which,  under  the  terms  of  the  con- 
tract, he  was  required  to  promptly  ronit. 
It  is  unnecessary  to  go  into  a  discussion  or 
consideration  of  the  first  and  third  of  these 
defenses.  The  evidence  fully  sustains  the 
second,  and,  as  this  disposes  of  the  case  ad- 
versely to  jtlaintiff.  we  need  consider  no 
other  question.  The  terms  of  the  contract 
between  plaintiff  and  the  agent,  for  the 
faithful  performance  of  which  the  bond  was 
given,  so  far  as  pertinent  to  the  second  de- 
fense, are  as  follows:  "It  is  expressly 
agreed  and  understood  that  the  said  second 
party  [Dew^l  shall  rec«ve  as  a  special 
trust  the  net  or  gross  premiums,  as  the  case 
may  b^  due  the  association,  and  shall  remit 
to  the  said  first  party  [insurance  companyl 
at  the  beginning  of  every  week,  and  the  said 
second  party  shall  also  at  the  same  time 
make  and  forward  a  detailed  stat  ment  of 
the  collections  made  during  the  preceding 
week,  showing  the  policies  delivered,  the  col- 
lections made  thereon,  policies  In  hand  not 
delivered,  reasons  for  nondelivery,  and  pol- 
icies in  the  hands  of  subagents."  The  con- 
tenti(m  is  that  plaintiff  permitted  Dewey  to 
continue  In  its  employ  as  its  agent  without 
requiring  of  him  the  remittance  of  money 
collected,  or  the  wedcly  reports  provided  for 
by  the  terms  of  the  contract,  without  the 
consent  of  the  sureties,  and  that,  in  conse- 
quence of  which,  the  defendants  were  re- 
leased and  discharged  from  all  liability  up- 
on the  bond.  Our  conclusion,  from  a  care- 
ful examination  of  the  evidence,  is  that  the 
case  of  Morrison  y,  Anns,  65  Minn.  321,  68 
M  L.  R.  A. 


N.  W.  33,  is  decisive  <rf  the  case.    In  tti: 
action  it  appeared  that  one  Axon*  was  «c- 
ployed  as  a  traveling  salesman,  under  a  e« 
tract  by  the  terms  of  which  it  was  pro^^e: 
tb&t  there  should  be  monthly  settl^noits  be- 
tween the  agent  and  his  employer,  and  ifcT 
the   faithful   performance    of  dutits 
Arona  executed  and  delivered  the  bond  nptc 
which  the  action  was  brought,        Inatead  ei 
requiring  of  the  agent  monthly  set-tlemcEt- 
as  provided  by  the  terms  of  his  agency  at: 
tract,  he  was  permitted  by  his  employer  i. 
make  such  settlements  and  such  reports 
his  doings  as  agent  at  such  times  aa  bis  is- 
clinati<m  prompted.   The  court  t;liere  bek 
"We  agree  with  the  court  below  in  its  coo- 
struction  of  the  contract,  but  we  cannot  con 
cur  in  its  holdings  that  the  sureties  we.-r 
not  discharged  by  the  failure  ancl  omi&Bit? 
to  have  monthly  accountings    and  settle- 
ments between  Ai-ons  and  plaintiff's.     .    .  . 
[Had  monthly  accounting  been  had],  it  1' 
quite  certain  that  plaintiffs  would  bave  dis- 
covered before  the  expiration,   of  Uiirtees 
months  that  the  business  was  not  profitable, 
while  Arons  would  have  learned  that;  he  wa^ 
far  from  earning  a  living  out  of  it.  TL^ 
natural  result  would  have   heen    for  holi 
parties  to  terminate  their  contrafit  relatioiL 
and  avoid  further  loss.     It  is  evident  tbai 
there  would  be  much  less  hesitation  on  the 
part  of  a  person  called  upon  to  become  a 
surety  upon  a  bond  given  for  the  faithfu.' 
performance  of  a  contract  with  such  condi- 
tions than  if  the  real  situation  was  not  te- 
be  ascertained  for  months.     The  conditios 
in  the  employment  contract,  whereby  month- 
ly accountings  and  settlements  were  agreed 
upon,  was  an  exceedingly  beneficial  one  fw 
all  concerned.    It  was  an  essential  feature 
of  the  contract,  whereby  Arona   agreed  to 
conduct  plaintiiTs*  business  enterprise  for  an 
indefinite  period  of  time,    .    .    .    The  con- 
tract of  suretyship  was  departed  frimi  and 
varied  when  this  provision  was  wholly  His- 
regarded,  and  the  case  is  brought  directly 
within  the  rule  tiiat,  if  an  essential  condi- 
tion of  such  a  contract  is  not  ocnnplied  witb. 
a  surety  is  not  bound.'*'    No  distinction  can 
be  made  between  the  two  cases.      In  tlie 
case  at  bar,  as  in  that  case,  the  terms  of  the 
agency  contract  required  the  agent  to  make 
stated  reports  of  transactions  had  by  him. 
and  in  each  case  he  was  permitted  by  his 
emplofM-  to  wholly  fail  to  comply  with  the 
terms  of  hb  contract  fn  that  respect.  The 
evidence  in  the  case  in  band,  thoufj^h  per- 
haps not  as  specific  as  might  have  been,  is 
reasonably  clear  and  conclusive  that  Dew^ 
made  no  reports  of  his  doings  as  plaintiff's 
agent  at  all,  and  wholly  failed  to  comply 
with  the  terms  of  his  contract  in  that  re- 
gard.    The  testimony  of  plaintiff's  oomp- 
trollw.  taken  by  deposition  at  Pbiladelplua. 
and  offered  in  evidoice  on  the  trial,  is  to  the 
effect  that  Dew^  never  made  any  reports 
to  the  company,  and  that  the  company  never 
required  him  to  do  fo.     It  is  true  that  he- 
also  testified  that  reports  were  made  by  the 
company's  cashier,  who  received  bis  infor- 
mation from  Dewey;  but  that  Dewey  never 
made  any  r^orts,  in  writing  or  oUierwise, 
direct  to  the  company^  i»  ocmceded  fay  him. 
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He  teetiGed  further  that  no  other  officer  of 
the  company  bad  any  more  information  on 
the  subject  than  he  possessed.    The  testi- 
mony 01  the  local  cashier  at  the  company's 
Minneapolis  olfice,  who  claims  to  have  acted 
in  a  dual  capacity  as-  cashier  of  the  com- 
pany and  clerk  or  agent  for  Dewey  at  the 
same  time,  though  the  evidence  is  clear  that 
he  WOB  the  a^nt  and  representative  of  the 
company,  is  to  the  effect  that  Dewey  nevw 
made  any  weekly  reports  to  him,  and  was 
never  required  to  malte  anv.     He  did  stato 
that  Dew^  made  some  veroal  reports  when- 
ever he  had  matters  on  hand  to  r^iOTt,  but 
did  not  explain  how  he  knew  that  the  re- 
-poria  were  made  when  the  agent  had  ma- 
terial on  hand  for  that  purpose.   There  is 
no  other  evidence  on  this  subject,  and,  al- 
though the  cashier  mav  have  made  reports 
to  the  company  of  the  business  of  the  a^en- 
vy,  such  reports  were  not  the  ones  required 
or  contemplated  by  the  terms  of  Dewey's 
contract.     The  contract  expressly  required 
the  agent  to  make  detailed  reports,  and  the 
terms  thereof  in  this  respect  could  not  be 
complied  with  by  reports  made  by  another, 
under  no  responsibility,  and  bearing  no  re- 
lation to  the  contract  with  the  sureties. 
Plaintiff  was  bound,  in  so  far  as  the  sure- 
ties were  concerned,  to  require  the  agent  to 
ke^  and  perform  the  contract^  and  the 
sureties  had  the  undoubted  right  to  insist 
upon  its   faithful  and   strict  observance. 
Tne  consequences  of  a  departure  from  the 
terms  of  the  contract  in  this  particular 
cannot  be  avoided  by  showing  that  another 
agent  endeavored  to  perform  the  duties  re- 
quired of  Dewey.    Therefore  the  act  of  the 
company  in  ccmtinuing  the  agent  in  its  em- 
ploy  without  insisting  upon  tne  performance 
of  the  terms  of  the  contract  was  a  matoial 
departure  therefrom,  and  one  affecting  the 
substantial  rights  of  Uie  sureties.     It  may 
be  stated,  as  a  ^neral  rul^  that  dealings 
between  the   principal   and   agent,  which 
amount  to  a  departure  from  the  contract  by 
which  a  surety  is  bound,  and  which,  by  any 
possibility,  might  materially  vary  or  en- 
large the  surety's  liability,  operate  to  dis- 
charge him;  and  it  is  no  answer  to  say  that 
he  was  ntA.  in  fact  prejudiced.  Brandt, 
Suretyship  ft  Guaranty,   S   345;  General 
Bteam   ?fav.  Co.  v.  Rolt,  6  C.  B.  N.  S. 
560;  Calvert  v.  London  Dock  Co.  2  Keea, 
638;  Bragg  v.  8hain,  40  Cal.  131.     In  line 
with  this  general  rule,  it  was  held  in  Lan- 
caster  Ina.  Co.  v.  Callahan,  68  Minn.  277, 
71  N.  W.  261,  thatj  where  there  is  a  con- 
tinuing suretyship  for  the  faithful  discharge 
of  his  duties  by  a  servant,  if  the  master  dis- 
covers dishonesty  in  the  servant,  and  con- 
tinues him  in  his  service  thereafter,  without 
the  consent  of  the  surety,  express  or  implied, 
the  latter  ia  not  liable  for  any  losses  arising 
from  such  dishonesty.     Although  there  is 
no  evidence  !n  this  case  that  plaintiff  knew : 
of  Dew^B  dishonesty,  or  continued  him  In 
its  empl(7  after  acquiring  any  such  knowl- 
edge, it  is  very  certain  and  clear  that  such 
dishonesty  might  have  been  discovered  had 
he  been  required  to  make  reports  as  re- 
quired by  the  terms  of  his  contract.  The 
■ureties  had  the  undoubted  right  to  Insist 
£4  L.  R.  A. 


that  the  provisions  of  the  contract  be  fully 
com_plied  with  in  this  respect,  and,  plaintiff 
having,  without  their  knowledge  or  consent, 
acquiesced  in  the  violation  and  breach  there- 
erf,  they  were  released  and  discharged  from 
all  liability  on  the  bond,  and  the  court  be- 
low properly  ordered  judgment  in  tbar 
favor.  As  this  finally  disposes  of  the  case 
adversely  to  the  plaintiff,  it  is  not  necessary 
to  consider  any  of  the  oth^  questions  ar-' 
gued. 
Judgment  affirmed. 


STATE  of  Minnesota,  Rcept.^ 

V, 

Jesse  ROIIART,  Appt. 
(  If  Inn.  ) 

*!•  Ab  ordiBiusee  of  tlic  biMrd  of  pavlc 
eommlMloneiw  of  tk*  city  of  Hiame- 
apolls  provides  tbat  no  veblcle  wblcb,  to- 
getber  with  Its  load,  welffhs  more  than  2,000 
poandB,  and  which  Is  In  dm  for  earrrlnc 
goods,  merchandise,  bnlldbig  material,  ma- 
nure, dirt,  earth,  or  other  article  or  com- 
modity, and  which  has  tires  less  tban  6  Inches 
Id  width,  shall  pass  or  enter  upon  aoj  park 
or  parkway.  Betd,  as  applicable  to  a  park- 
.  way,  the  ordinance  la  void  becaasB  unreason- 
able, a:id  in  lu  effect  prohibitive  of  traffic 
thus  classified. 

2>  Whrtlier  or  Dot  the  parkwar  in. 
Qoestion  was  eiitaltllsbed  as  such  bj  a» 
■amptlon  of  authority  over  It  by  the  park 
board,  and  by  acquiescence  therein  the  part 
of  the  dtr  council.  In  the  absence  of  any  ex- 
press action  as  a  body, — gvvrs. 

(Uay  IT,  1001.) 

APPEAL  1^  defendant  from  an  order  of 
the  Muhici]^!  Court  of  Minneapolis  de- 
nying a  new  trial  after  conviction  for  vio- 
lation of  a  municipal  ordinance  prohibiting 
the  use  on  a  parkway  of  traffic  wagons  hav- 
ing tires  less  than '6  inches  wide.  Reverted. 
The  facts  are  stated  in  the  opinion. 
Mr.  Johm  W.  Avetaader,  for  appellantr 
A  municipal  corporation  holds  Uie  title  to 
its  streets  in  trust  for  the  nnual  public. 

The  public  for  whom  it  nolds  the  streets 
in  trust  is  not  only  its  own  citizens,  but  the 
entire  public,  of  which  the  l^slature  alone 
is  the  representative. 

West  Chicago  Park  Comrs.  v,  McMullen, 
134  lU.  170,  10  L.  B.  A.  215,  25  N.  E.  676, 
Municipal  authorities,  independently  of 

*HeadnoteB  by  Liwis,  J. 

NOTB. — For  another  case  l-n  this  series  as  t» 
eictadlDg.  loaded  vehicles  from  pleasure  drive- 
way, see  Cicero  Lumber  Co.  v.  Cicero  (lU.)  42 
h.  B.  A.  696. 

As  to  restricting  heavily  loaded  vehicles  to  * 
specified  portion  of  a  street,  see  State  v.  Board- 
man  (Me.)  46  L.  R.  A.  750. 

As  to  regulating  the  nse  of  vehicles  on  streets 
generally,  see  cases  In  note  to  State  v.  Clarke 
(Conn.)  89  L.  R.  A.  on  page  678. 

As  to  regulation  of  speed  of  vehicles,  see 
State  V.  Slieppard  (Hinn.)  86  L.  R.  A.  805,  aaff 
note;  also  Kansas  City  t.  IfcDonald  (Kan.).  4& 
L.  B.  A.  429. 
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epedal  antlioriiation  to  tluit  «ff act,  hare  no 
power  to  derett  thenudTSB  of  their  pover 
or  control  over  public  streets. 

Cicero  Lumber  Vo.  y.  Ciaero,  178  HL  9, 
42  L.  £.  A.  696,  61  N.  E.  758;  Kreigh  v. 
Ohioago,  80  111.  407 ;  People  ea  reL  Branson 
V.  WaUh,  96  Ul.  232,  86  Am.  Bep.  136;  Mc- 
<!ormiok  v.  South  Park  Oomre.  160  UI.  Sid, 
37  N.  E.  107S. 

It  cannot  be  argued  that,  because  the  eiiy 
by  its  charter  is  given  the  right  to  control 
and  limit  the  use  of  its  streets,  it  would 
ther^ore  also  have  the  rijjbt  to  del^^te  this 
power  of  conirt^  and  limitation  to  someone 
else. 

The  ordinance  is  unreasonable  and  there- 
fore void. 

titate  V.  Waddell,  49  Minn.  600,  62  N.  W. 
213. 

Menn.  IVuk  Bealy  and  O.  J.  Book- 
wood,  for  respondoit: 

A  parlcwaj  is  a  passage,  path,  road,  or 
street  set  apart  for  ornamentation,  to  af- 
ford the  benefit  of  atr,  ezerds^  or  amuse- 
ment. 

It  was  competent  for  the  legislature  to 
authorize  the  establishment  of  such  a  sys- 
tem, with  such  limited  uses,  and  to  author- 
ize taking  as  a  part  of  sndi  a  system,  ordi- 
nary  streets  and  highways,  and  to  limit 
their  use  to  these  purposes. 

If  any  way  callea  a  parkway  has  all  the 
usual  features  of  a  parkway  exc^t  that  it 
ifa  carrying  a  traffic  oi  lumber,  ice,  hay,  stone, 
earth,  garbage,  merchandise,  and  all  the  mis- 
oellaneous  traffic  of  a  large  ci^  population, 
it  is  not  In  fact  a  parkway,  no  matter  what ; 
appellation  may  be  given  to  it.  It  is  not  re- 
served for  ornamentation,  nor  to  afford  the 
boteflt  of  air,  exercise^  or  amusement.  The 
uaes  are  iuconsistent. 

If  the  park  board  has  power  to  exclude 
heavy  traffic  from  parks  and  parkways,  it 
certainly  has  power  to  prescribe  the  condi- 
tions upon  which  such  traffic  shall  be  per- 
mitted. 

There  Is  certainly  nothing  unreasonable  in 
attempting  to  preserve  a  few  streets  out  of 
hundreds,  and  to  set  them  apart  for  recre- 
ative uses.  Nobody  is  inconvenienced  by 
thus  limiting  the  use  of  Lyndale  avenue,  be- 
cause within  300  feet  on  either  side  there  is 
a  street  just  as  good  as  Lyndale  avenue 
would  have  been  if  it  had  not  been  boule- 
varded  and  macadamized. 

lewis,  J.,  delivered  the  opinion  of  the 
court: 

An  ordinance  of  the  board  of  park  commis- 
sioners of  the  city  of  Minneapolis  provided 
that  no  vehicle  which,  together  with  its  load, 
weighed  more  than  2,000  pounds, .  and  had 
tires  less  than  6  inches  wide,  should  pass 
over  or  enter  upon  any  of  the  parkways  of 
the  city.  Defendant  was  convicted  of  vio- 
lating this  ordinanoe  in  July,  1900,  driv- 
ing upon  Lyndale  avenue  with  a  wagtm 
equipped  with  tires  3}  inches  wlde^  and 
carrying  a  load  of  over  2,000  pounds.  De- 
fendant appeals  from  an  order  denying  his 
motion  for  a  new  trial,  and  claims  in  this 
court  that  the  oonvicttoa  ought  not  to  be 
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sustained,  f ov  tbe  ztaMon  tliat  tbs  part  of 
lyndale  avenue  upon  wUdi  he  was  diiving 
when '  arrested  was  not  a  parkway,  but,  if 
it  was  a  parkway,  that  the  ordinance  requir- 
ing such  tralfie  to  be  conveyed  upon  vehides 
furnished  with  6-inch  tires  was  unreason- 
able and  void.  It  appears  from  the  record 
that  in  1887,  and  for  many  years  priorthere- 
to,  lyndale  avenue  was  a  pid>Ue  street  and 
highway,  and  had  been  naea  and  traveled  as 
such;  that  on  June  26,  1887,  the  paric  boaid 
passed  a  restdutiim  designating  mat  part  oi 
Lyndale  avenue  here  in  quesuou  aa  a  park- 
way, and  through  its  secretary  soit  a  com- 
munication to  the  city  council  annouDcing 
the  passage,  on  July  19,  1887,  of  that  reso- 
lutioi^  as  follows:  "Aesolved,  the  ci^f 
council  of  the  city  of  Minneapolis,  that  so 
much  of  I^ndaJe  avenue  as  lies  betweaa 
Western  avenue  and  Twen^Ninth  avenue 
Korth  he  dedicated  and  turned  over  to  the 
board  of  park  commissioners  as  a  par^cway 
in  compliance  with  their  request  of  JiUy  7, 
1887."  After  these  proceedings  the  paik 
board  took  possession  of  the  street,  and 
caused  the  same  to  be  macadamized,  at  a 
cost  of  $13,000,  the  foundation  of  such  ma- 
cadam being  broken  stone^  aurfaeed  with 
limestone  rock,  with  a  slight  covering  of 
gravel,  and  rolled  with  a  steam  ri^ler.  There- 
after, and  on  November  19,  1887,  the  park 
board's  attorney  submitted  a  report  to  the 
board  relative  to  the  title  of  the  land  along 
Lyndale  avenue,  and  recocnmended  that  a 
certain  proportion  thereof,  including  that 
involved  in  this  cas^  be  ahandtmed  for  park* 
way  purposes  until  the  ei^  shonld  have 
perfected  Its  title  thereto,  l^n  this  rcpnrt 
the  board  passed  a  resolution  to  the  effect 
that  all  proceedings  of  the  lioard  relative  to 
laying  out  and  improving  Lyndale  avenue 
as  a  parkway  between  Twentieth  avenue 
North  and  Twenty-Ninth  avenue  North  be 
abandoned,  annulled,  and  rescinded,  to  the 
end  that  the  city  might  acquire  a  perfect 
title  to  the  same  bef<»B  designating  it  for 
parkway  purposes.  Hie  city  thereupcni  cou- 
menced  proceedings  for  the  laying  ont  of 
Lyndale  avenue  to  a  width  of  66  feet,  and 
for  condemning  the  necessary  property  for 
that  purpose,  which  proceedings  terminated 
in  making  the  street  a  public  highway.  It 
does  not  appear  that  any  further  steps  were 
taken  by  uie  city  coimcil  to  redesignate  the 
avenue  for  a  parkway,  or  in  any  way  giving 
its  consent  to  the  same,  except  by  its  sHent 
acquiescence;  nor  does  it  appear  that  the 
park  board  took  any  action,  as  a  body,  to 
rededicate,  or  to  designate  and  set  aside, 
such  avenue  for  parkway  purposes.  It  is 
asserted  by  counsel  for  the  city  that  the 
park  board  assumed  control  at  the  avenue 
and  has  had  possession  of  and  exercised  do- 
minion over  it  from  the  time  of  the  com- 
{>letion  of  tiie  eouncirs  oondemnatioa  pro- 
ceedings In  1888  down  to  appdlaat^  amat 
in  July,  1900.  But  the  record  Is  void  of  evi- 
dence showing  what,  if  any,  acte  the  park 
board  performed  in  the  exercise  of  meb  eoa- 
trol.  There  is  nothing  to  show  that  it  kept 
the  roadway  in  repair.  Nuther  does  it  itp- 
pear  when  the  ordinanoe  went  into  effecL 
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60  far  as  we  are  informed  1^  the  record, 
dominion  and  jurisdiction  hy  the  board  over 
"the  avenue  as  a  parkway  can  only  be  in- 
ferred from  the  fact  that  in  1887  the  board 
instituted  proceedings  for  its  improvement 
by  macadamizing  it,  and  vacated  such  pro- 
ceedings only  for  the  purpose  of  permitting 
the  city  to  perfect  its  title  to  the  land,  and 
from  the  further  fact  that  the  board  assumed 
jurisdiction  over  it  by  having  caused  the  ar- 
rest of  appellant.  Section  2  of  chapter  281, 
Special  fjaws  1883,  provides  that  the  park 
board  shall  have  the  power,  and  it  shall  be 
its  duty,  to  devise  and  adopt  a  system  of 
public  parks  and  parkways,  and  to  designate 
the  lands  and  grounds  to  be  used  and  appro- 
priated for  the  same;  and,  upon  obtaining 
title  or  the  right  of  possession  Uiereof,  to 
hold,  govern,  and  administer  the  same,  and 
to  lay  out  and  improve  the  same  according 
to  such  plan  as  the  board  may  adopt.  But 
by  S  1,  chap.  304,  Special  Laws  1885,  it  is 
provided  that  all  parkways  shall  be  subject 
to  the  control  and  government  of  the  board 
of  park  commissioners  in  respect  to  the  con- 
struction, maintenance,  regulaUon,  and  gov- 
ernment thereof,  and  to  the  use,  travel,  and 
traffic  over  and  upon  the  same:  provided, 
t^at  no  street,  alley,  or  public  plaoe^  or  ai^ 
part  thereof,  shc^l  be  made  a  parkway  with- 
out the  consent  of  the  city  council.  Under 
this  law  it  is  clear  that  the  park  board  had 
authority  to  designate  Lyndale  avenue  as  a 
parkway  in  the  manner  in  which  it  did,— 
w  a  resolnticm  to  that  effecL  It  is  equally 
clear  that  the  rights  of  the  public  in  relation 
to  such  street  could  not  be  changed  unless 
tha  citj  council  gave  its  consent  to  such 
dedication.  Such  consent  might  be  given,  as 
it  was  in  the  first  instance,  by  a  resolution 
of  that  body;  but  there  is  nothing  in  the  act 
to  prevent  such  consent  from  being  given  in 
some  other  manner.  It  mig^it  be  mferred 
from  the  council's  conduct  in  reference  to  the 
avenue.  If,  in  fact,  the  park  board  did  desig- 
nate it  as  a  parkway,  and  had  assumed  cMi- 
trol  of  it  for  a  number  of  years  without 
objection  on  the  part  of  the  city  council, 
then  consent  might  be  inferred.  The  difB- 
onlty  wilih  this  csee  is  that  the  raocnrd  doea 
not  furnish  convincing  evidence  either  that 
the  park  board  actuallr  took  possession  of 
the  avenue  aft«r  title  thereto  was  perfected 
Ity  the  city,  and  continued  to  e^rareiae  do- 
minioQi  over  it  as  a  parkway  down  to  tha 
time  of  appellant's  arrest,  or  that  the  city 
council  acquiesced  in  such  control,  if  as- 
sumed, by  the  park  board.  But,  inaamuch 
as  the  case  must  be  disposed  of  adversely  to 
respondent  upon  the  question  of  the  validity 
oif  the  wdina,nice,  we  have  deemed  it  wise  not 
to  determine,  at  this  time,  whether  or  not 
I^dale  avenue  was  %  parkway  at  the  time 
in  question. 

2.  The  pertinent  part  of  the  ordinance 
here  involved  reads  as  follows;  **.  .  . 
No  vehicle,  which,  together  with  its  loaA, 
weights  more  than  2,000  pounds,  and  which 
is  in  use  for  carrying  goods,  merchandise, 
building  material,  manure,  dirt,  earth,  or 
other  article  or  commodity,  and  which  has 
tires  less  than  6  inches  In  width,  ihall  pass 
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or  enter  upon  uiy  park  or  paiVway."  It 

was  held  In  the  case  of  Btate  v.  Waddeli,  49 
Minn.  600,  52  N.  W.  213,  that  in  respect 
to  a  parkway  to  which  the  city  had  not  ac- 
quired title  as  a  part  of  its  park  system  the 
board  Iiad  no  power  to  exclude  the  ordinary 
class  of  traffle,  and  confine  tiie  travd  there- 
on to  what  may  be  termed  park  or  pleasure 
travel.  A  distinction  is  made  between 
streets  and  avenues  of  a  park  system  to 
which  the  city  has  acquired  title  for  such 
purposes  and  a  street  which  has  simply  been, 
designated  a  parkway  \ij  the  board  with  the 
consent  of  the  city  council.  In  the  one  case 
the  board  has  complete  jurisdiction  and 
power,  not  only  to  r^pilate,  but  to  prohibit,* 
general  tralUc;  while  in  tiie  other  case  it 
has  no  power  to  prohibit  general  traffic.  It 
does  not  follow,  howerver,  uiat  it  has  not  the 
power  to  re^vlate  such  traffic  within  a  rea- 
sonable limit.  Conceding  that  the  avenue 
in  question  was  a  parkway,  and  could  be 
used  by  the  public  for  general  purposes  of 
travel  and  traffic,  how  far  does  the  board's 
regulating  power  extend  T  If,  in  order  to 
protect  the  roadbeds,  it  were  necessary  to 

frohibit  heavy  traffic  in  wagons  with  narrow 
irra,  provided  wider  ones  were  reasonably 
obtainable,  such  requirement  would  not  be 
unreasonable;  but  in  this  case  the  tire  used 
by  appellant  was  of  the  widest  in  common 
use  carried  in  the  market  for  such  traffic. 
According  to  the  evidence,  the  6-inch  tire 
was  not  in  common  use,  and  was  not  found 
in  the  market  ready-made,  and  only  obtain- 
able upon  special  order,  and  at  extra  ex- 
pense. The  evidence  does  not  disclose  that 
the  roM-dway  was  in  any  manner  damaged 
by  appellant's  wagon,  nor  does  it  appear  that 
suoh  traffic  with  S}  inch  tires  would  tend  to 
impair  the  same.  Under  these  circumstances 
the  ordinance  contained  an  unreasonable 
and  arbitrary  requirement,  which,  in  its  ef- 
fect, was  prohibitive  of  that  class  of  traffic. 
Such  power  the  board  of  pork  oommlsBion- 
ers  did  not  possess,  and  in  that  respect  the 
ordinanM  is  void. 
Order  reversed. 

A  pertation  for  rehearing  having  been  filed, 
the  following  Per  Cnrum  response  was 
handed  down  tm  May  28,  1901: 

Since  filing, our  opinion  in  this  ease,  at- 
teidion  has  been  called  to  a  misstatement  of 
facts.  It  is  stated  in  tha  opinion  that  all 
proceedings  with  reference  to  the  acquisition 
of  Lyndale  avenue  as  a  parkway  between 
Twentieth  and  Twenty-Ninth  avenues  had 
been  abandoned  and  rescinded  by  the  board 
of  park  commissioners.  A  more  critical  ex- 
amination of  the  record  discloses  the  fact 
that  the  resolution  passed  the  park  board, 
as  amended,  referred  <ni1y  to  Lyndale  avenue 
between  TwenUeth  and  Twen^-Fourth  ave- 
nues Nortii,  and,  as  the  alle$;ed  trespass  oc- 
curred between  Twenty-Fourth  and  Twenty- 
Ninth  avenues  North,  it  is  contended  on  be- 
half of  renpondent  that  t^ait  portion  of  the 
parkway  was  never  al>andoned.  It  appears, 
however,  that  the  resolution  was  reported 
by  the  secretary  of  the  park  board  to  the  city 
council  as  originally  inboduced,  Inolnding 
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ilie  street  from  Twentieth  to  Twenty-Ninth 
avenues  North,  and  it  was  upon  this  resolu- 
tion, as  so  reported,  that  the  council  took  ac- 
tion. We  make  this  correction  in  order  that 
the  facta  may  not  be  misunderstood,  but  we 
are  unable  to  see  that  it  affects  the  con- 


clusions of  the  court  as  stated  in  the  former 
opinion.  We  ehall  not  undertake  to  decide 
whether  or  not,  under  such  circuinstann&, 
the  parkway  was  abandoned,  and  we  leave 
that  <]ue8tion  undetermined.  The  petition 
for  reai^iment  is  denied. 


mssoum  supreme  court. 


STATE  of  Missouri,  Reapt., 

V. 

James  THOMFSOX,  Appt. 
(100  Uo.  333.) 

1.  An  ■  aeon  «tlt  lit  Ion  al  dvlesatloK  of 
learlalative  power  !■  not  effected  by 
conferring  cpon  tbe  state  auditor  the  right  to 
tssne  licensee  for  bookmoklug  on  horse  rtcea 
to  persons  of  good  character,  to  be  exercised 
on  grounds  of  good  repute. 

a.  A  ■tntnte  profalbltlnv  bt»okmakinvr 
or  pool  sell  in  a  at  all  places  except  upon 
grounds  where  the  races  are  to  be  run,  and  by 
all  except  licensed  persons,  la  not  an  uncoastl- 
tntloual  special  law  on  tbe  ground  that  It 
grants  4»eclal  and  exclusive  rights  and  Im- 
munities. 

(Febmary  19,  l&Ol.) 

APPEAL  by  defendant  friHU  a  judgment 
of  the  St.  Louis  Court  of  Criminal  Cor- 
rection convicting  him  of  violating  a  stat- 
ute for  the  punishment  of  bookmaking  and 
pool  selling  by  unlicensed  persons.  Aflitmed. 
The  facta  are  stated  in  the  opinion. 
Mr.  T.  J.  Rowe.  for  appellant: 
The  act  approved  April  7,   1807  {Laws 
1897,  p.  100).  is  prohibited      IS  1  and  63, 
art.  4,  of  the  Constitution  of  Missouri,  and 
I  1,  art.  14,  of  the  Amendments  to  the  Con- 
stitution of  the  United  States. 

As  to  violation  of  the  14th  Amendment  of 
the  Federal  Constitution,  see — 

Cooley,  Const.  Lim.  6th  ed.  481-483; 
Qiozza  V.  Tieman,  148  U.  S.  657,  37  L.  ed. 
590,  13  Sup.  Ct.  Rep.  721;  BeU'a  Gap  R.  Co. 

Pennsylvania,  134  U.  S.  232,  33  L.  ed.  892, 
10  Sup.  Ct.  Rep.  533 ;  Yick  Wo  v.  Hopkins, 
118  U.  S.  366,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1064;  Missouri  r.  Lewis,  101  U.  S.  22,  sub 
nom.  Bowman  v.  Lewis,  25  L.  ed.  989 ;  Bar- 
bier  V.  Connolly,  113  U.  S.  27,  28  L.  ed.  923, 
6  Sup.  Ct.  Uep.  367;  Blaughtcr-House  Cases, 
16  Wall.  3fi,  21  L.  ed.  394. 

As  to  violation  of  {  53,  art.  4,  Btate  Con- 
stitution, see — 

State  T.  Thomas,  138  Mo.  102.  39  S.  W. 
481;  State  v.  Walsh,  136  Mo.  400,  35  L.  K 
A.  231,  37  S.  W.  1112;  State  v.  Juloto,  129 
Mo.  176.  20  L.  R.  A.  267,  SI  S.  W.  781 ;  State 
T.  Oranneman,  132  Mo.  326,  33  S.  W.  784; 

NoTK. — For  another  case  In  this  series  as  to 
constitutionality  of  atatate  prohibiting  book- 
making  except  upon  a  regular  race  course,  see 
State  T,  Walsh  (Uo.)  8B  L.  B.  A.  281. 

As  to  special  legislation  In  regard  to  race 
Connies,  see  State,  Alexander,  Prosecutor,  v. 
Elizabeth  (N.  J.  L.)  23  L.  B.  A.  625. 
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State  T.  Looints,  115  Ho.  307,  21  L.  3L  A. 
780,  22  S.  W.  350;  State  v.  Lemony  40  Mo. 
376;  Btate  v.  Haydett,  31  Mo.  36;  State  « 
rei.  Harris  v.  ifernnann,  76  Mo.  340;  Btatt 
ex  rel.  Lionberger  v.  Tolle,  71  Mo.  630: 
Lynch  v.  Murphy,  119  Mo.  163,  24  S.  W. 
774;  Winchester  v.  iiutter,  52  N.  H.  507,  13 
Am.  Rep.  93;  Brennan  V.  Brighton  Beaek 
Racing  Asso.  66  Hun,  188,  9  N.  Y.  Sumi. 
220;  Bwigart  y.  People,  164  lU.  284,  40  N. 
E.  432. 

Messrs.    Boyla*  Vriaat,  A 
William  M.  Williams,  and  Thomas  B. 
Harvey,  for  resipondent: 

Gaming  is  a  vice  which  the  state  may,  in 

the  exerctee  of  its  police  power,  regulate  or 
suppress,  and  it  may  do  so  by  prohibit' 
gaming  on  particular  games  or  in  partic- 
ular places. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  666; 
St.  Louis  T.  Fitz,  63  Mo.  585;  State  t. 
Clarke,  64  Mo.  17,  14  Am.  Rep.  471 ;  State 
y.  Debar,  68  Mo.  395 ;  Dcbardeiaben  v.  State, 
99  Tenn.  049,  42  S.  W.  684 ;  Palmer  v. 
Btate,  88  Tenn.  657,  8  L.  R.  A.  280,  13  S.  \V. 
233;  BrowH  v.  State,  88  Tenn.  572,  13  8. 
W.  236;  Daly  v.  Btate,  13  Lea,  228;  E* 
parte  Tuttle,  91  Cal.  589,  27  Pac.  933;  Stats 
ex  rel.  Patterson  r.  i>OMOran,  20  Her.  76, 15 
Pae.  783 ;  State  y.  Raymond,  12  Hont  226. 
29  Fwx.  732;  Brennan  v.  Brighten  Beack 
Racing  Asso.  56  Hun,  188,  9  N.  Y.  Snpn. 
220;  L'Hqte  V.  Netc  Orleans,  177  U.  8.  687, 
44  L.  ed.  899,  20  Sup.  Ct.  Rep.  788 ;  Humes 
V.  Fort  Bmith,  93  Fed.  863;  Cooley,  Conrt. 
Lim.  3d  ed.  p.  596;  Cooler,  Tarn.  p.  403: 
Houghton  v.  State,  41  Tex.  136;  Rogers  v. 
Btate,  26  Ala.  76. 

The  restrictions  contained  in  the  lav  are 
reasonable  In  their  nature,  and  are  plainly 
designed  to  further  the  general  object  o'f 
the  law  by  confining  botdunaking  and  pool 
selling  to  such  persons,  places,  and  times  as 
in  the  judgment  of  the  lef^alature  would 
best  serve  the  public  welfare. 

Croiclcy  v.  Chriatensen,  137  U.  S.  86.  34 
L.  ed.  620,  11  Sup.  Ct.  Rep.  13;  Re  Ruth.  32 
Iowa,  250 ;  Trageser  V.  Gray,  73  Md,  250,  9 
L.  R.  A.  780,  20  AU.  905;  Meyers  v.  Baker, 
120  III.  667,  12  N.  E.  81;  14  Am.  ft  E^. 
Enc.  Law,  2d  ed.  p.  672. 

The  act  is  not  a  del^^tion  of  l^alatiTc 
authority,  but  simply  delegates  power  to  de- 
termine the  fact  or  state  of  uings  npoa 
which  the  law  intenda  to  make  its  own  ac- 
tion depend. 

Locke's  Appeal,  72  Pa.  491,  13  Am.  Rep. 
716;  Re  Flaherty,  105  Cal.  558,  27  U  R  A. 
629,  38  Pae.  081 ;  Orawley  y.  Chrittcmtn, 
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37  XJ.  S.  86,  34  L.  ed.  620,  11  Sup.  Ct.  Rep. 
3  ;  Meyers  v.  B»ker,  120  IlL  567,  12  N.  E. 
9 ;  is'taic,  Amennan,  Prosecutor,  v.  Hill,  62 
•r.  J.  L.  32C,  19  Atl.  789;  State  v.  Barringer, 
10  N.  C.  525,  14  S.  E.  781. 

Meaars.  Edward  O.  Crow  and  SubmI 
B.  JTcSrlea  also  for  reflpondaiit. 


Snrgesa,  Ch.  J.,  delivered  the  opinion  of 

tlie  court: 

On  the  10th  day  of  January,  1900,  the  de- 
■■  fendant  was  convicted  in  the  St.  liouis  court 
of  criminal  correction,  and  fined  91.000,  un- 
der an  information  filed  in  said  court  against 
-  him  and  others  by  the  prosecuting  attorney 
■  -of  said  court,  charging  them  with  book- 
making  and  pool  sdling  in  violation  of  an 
'  -   act  of  the  general  assembly  of  the  state  of 
*     Missouri  entitled  "An  Act  to  Punish  BotA:- 
'\-  making  and  Pool  Selling  by  Unlicensed  Per- 
^  ■'   sons,  to  Provide  for  the  Issuance  of  Such  a 
'   liicensc,  and  to  Dispose  of  the  Funds  Arising 
B.      from  Such  License,'*  approved  April  7,  1897, 
*t  2Jo.  112  North  Fourth  street,  in  the  city 
of  St.  Louis  and  state  of  Missouri,  on  the 
10th  day  of  October,  1899,  by  unlawfully 
•engaging  in  bookmaking  by  means  of  a  sys- 
tem of  gambling,  commonly  called  a  "book," 
upon  the  result  of  a  certain  contest  of  speed 
of  beasts  known  as  "horses,"  by  certain  ner- 
Bons,  in  the  manner  theran  named,  which 
was  to  take  place  thereafter,  on  the  10th 
day  of  October,  1899,  bCTond  the  limits  of 
Ihe  state  of  Missouri,  and  by  then  and  there 
betting  mon^'  with  certain  persons  therein 
named  on  the  result  of  said  contest,  etc.  De- 
fendant appeals. 
..  -         The  only  question  raised  by  defendant  on 
this  appeal  is  with  respect  to  the  validity  of 
the  act  of  the  l^slature,  which  he  ctmtends 
is  unconstitutitmal  because  violative  of  SS 
1  and  53  of  article  4  of  the  Constitution  of 
this  state,  and  of  5  1  of  article  14  of  the 
Amendments  to   the  Constitution   of  the 
■United  States.    Section  1  of  article  4  of  the 
state  Constitution  provides  that  "the  legis- 
lative power  subject  to  the  limitations  here- 
in conUined  shall  be  vested  in  a  senate  and 
house  of  representatives  to  be  s^led  'the 
general  assembly  of  the  state  of  Missouri.' " 
The  act  provides  that  no  person  shall  re- 
■cord  or  register,  by  mechanical  or  other 
means,  bets  or  wsgers,  or  sedl  auction  pools, 
•or  engage  in  any  bookmaking,  by  or  through 
any  device,  book,  instrument,  or  contrivance, 
upon  the  result  of  any  trial  or  contest  of 
skill,  speed,  or  power  of  endurance  of  man 
or  beast,  which  is  to  take  place  within  or 
b^ond  tiie  limits  of  this  state,  without  first 
having  obtained  a  license  as  in  the  act  pro- 
vided.   Section  2  provides  that  any  person 
of  good  reputation  desiring  to  obtain  a  11- 
•cense  to  Bell  auction  pools,  make  books,  or 
register  wagers  or  bets  by  mechanical  or 
other  means,  shall  apply,  in  writing  under 
otifth.  to  the  state  aiuiitor,  for  such  license, 
stating  that  the  contests  upon  which  such 
pools,  books,  or  wagers  are  made  are  actual- 
ly to  take  place  upon  the  race  course  or  fair 
grounds  where  he  desires  to  carry  on  busi- 
T]e«f<,  the  character  of  the  business  he  de- 
siren  to  conduct,  and  the  length  of  time; 
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and  the  state  auditor,  if  satisfied  with  the 
good  character  of  such  applicant,  and  the 
good  repute  of  the  race  course  or  fair  ground 
upon  Which  the  applicant  may  desire  to  con- 
duct such  business,  may  issue  a  license  au- 
thorizing him  to  do  any  or  all  of  the  things 
provided  therein.  The  auditor  may  refuse 
to  issue  a  license  to  any  person  to  be  used 
upon  any  race  course  or  fair  ground  after 
such  place  or  places  have  been  operated  for 
a  period  of  ninety  days  in  any  one  year. 
Section  3  requires  that  no  license  shall  be 
issued  for  less  than  three  nor  more  than 
ninety  days,  and  it  shall  express  upon  its 
face  the  particular  class  of  business  which 
the  applicant  is  permitted  to  conduct,  and 
such  license  shall  only  authorize  him  to  en- 
gage in  pool  selling,  bookmaking,  or  register- 
ing bets  as  exprefwed  therein.  It  shall  also 
state  the  number  of  books  and  registers  to 
be  used,  and  the  length  of  time  and  place 
where  conducted,  and  no  license  shall  be  is- 
sued frmm  the  1st  day  of  Kovember  to  the 
1st  day  of  April  in  each  year.  Section  4 
prohibits  the  business  being  conducted  at 
any  other  place  than  mentioned  in  tlie  li- 
cense, and  prevents  its  being  conducted  at 
any  other  time  than  between  10  o'clock  a. 
U.  and  7  o'clock  p.  U.;  and  such  person 
holding  a  license  shall  not  be  permitted  to 
sell  pools  to,  and  accept  or  register  beta 
from,  any  minor.  Section  5  prescribes  the 
penalty  for  the  violation  of  any  of  the  pro- 
visions of  the  act.    Laws  1897,  p.  100. 

It  is  perfectly  clear  that  bookmaking  and 
pool  selling,  within  the  scope  and  meaning  of 
this  act,  are  gaming  or  gambling,  which  the 
state  may,  in  the  exercise  of  its  police  pow- 
ers, prohibit  altogether,  or  may  regulate 
and  control  1^  restricting  it  to  certain  local- 
ities, or  by  prt^ibiting  It  from  being  prac- 
tised in  othor  localities.  Thus  it  was  held 
in  State  v.  Clarke,  64  Mo.  17,  14  Am.  Kep. 
471,  that  an  ordinance  of  the  city  of  St. 
Louis  licensing  bawdy  housed  was  valid  un- 
der the  city  charter,  and  that  a  license  taken 
out  in  conformity  with  the  ordinance  would 
shield  them  from  criminal  proceedings  by 
the  state.  Indeed,  there  is  no  ctmfiict  in  the 
auUiorities  upon  this  question,  or  the  right 
of  cities  to  suppress  such  houses,  when  au<- 
thorized  to  do  so  by  their  charters.  In  8t. 
Louit  V.  Fitz,  63  Mo.  585,  it  is  said:  "There 
is  no  doubt  of  the  power  of  the  l^islature, 
or  of  municipalities  deriving  their  power 
from  the  legislature,  to  make  police  regula- 
tions designed  to  promote  the  health  and 
morals  of  the  community.  Laws  to  prohibit 
or  regulate  gaming,  sales  of  int<mcating 
liquors,  houses  of  prostitutitm,  and  thus  in- 
directly advance  the  morals  and  good  order 
of  society,  are  beyond  question.'*  Any 
practice  the  tendency  of  which  is  to  corrupt 
the  morals  of  those  who  participate  in  or 
witness  its  practice  is  a  proper  subject  of 
regulation  by  the  state;  and  that  bookmak- 
ing and  pool  selling  and  betting  upon  horse 
racing  is  demoralizing  in  its  tendencies,  and 
hence  an  evil  which  the.  law  may  le^timate- 
ly  suppress  without  infringing,  upon  the 
constitutional  rights  of  «iy  citizen,  is  no 
longer  an  open  quesUozL.   In  the  case  of  Em 
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parte  Tuttle,  91  Oal.  689,  27  Pao.  933,  it  is 
said:  "Any  practice  or  busioess  the  tend- 
ency of  which,  as  ehown  hj  experience,  is  to 
weucen  or  comlpt  the  morals  of  those  who 
follow  11^  or  to  encourage  idleness  instead  of 
habits  erf  industry,  is  a  Intimate  subject 
for  regulation  or  prohibition  by  the  state; 
and  that  gambling,  in  the  various  modes  in 
which  it  18  practised,  is  thus  demoralizing 
in  its  tendencies,  and  therefore  an  evil  which 
the  law  may  rightfully  suppress  without  in- 
terfering with  any  of  those  inherent  rights 
of  citizenship  which  it  is  the  object  of  gov- 
ernment to  protect  and  secure,  ta  no  longer 
an  open  question.  The  measures  needful  or 
appropriate  to  be  taken  in  the  exercise  of 
WIS  police  power  are  determined  by  legisla- 
tive policy,  and  for  this  purpose  a  wide  dis- 
cretion is  committed  to  the  lawmaking  body. 
Whether  it  shall  entirely  prohibit,  or  only 
T^ulate  by  confining  such  practices  within 
prescribed  limits — ^wu^her  tna  law  shall  ap- 
ply to  every  kind  of  gambling,  or  onW  to 
those  games  or  wagers  in  whioi  evil  effects 
appear  with  great^t  prominence, — must  be 
determined  primarily  hy  the  legislative  de- 
partment of  the  state,  or  of  the  municipal- 
ity authorized  to  exercise  this  great  power, 
which  is  conferred  for  the  purpose  of  secur- 
ing the  jpublio  safety  and  welfare;  and  un- 
less it  clearly  appears  that  a  statute  or  or* 
dinance  ostenubly  enacted  for  this  puipose 
has  no  real  or  substantial  relatitm  to  these 
objects,  and  that  the  fundamental  rights  of 
the  citizen  are  assailed  under  the  guise  of  a 
police  regulation,  the  action  of  that  depart- 
ment is  conclusive."  The  same  rule  is  an- 
nounced in  State  ^  rel.  Patterson  v.  Dono- 
van, 20  Nev.  75,  15  Pac.  783;  Cooley,  Const. 
lAm.  p.  580.  A  similar  question  was  before 
the  Supreme  Court  of  the  United  States  in 
3/Bote  v.  New  Orleans,  177  U;  S.  606,  44  L. 
ed.  903,  20  Sup.  Ct.  Rep.  791,  in  which  it  was 
said:  "In  this  respect  we  premise  by  say- 
ing that  one  of  the  difficult  social  problems 
of  the  .day  is  what  shall  be  done  in  respect 
to  those  vocations  which  minister  to  and 
feed  .upon  human  wealcnesses,  appetites,  and 
passions.  The  management  of  these  voca- 
tions comes  directly  within  the  scope  of 
what  is  known  as  Uie  police  power.  They 
affect  directly  the  public  health  and  morals. 
Their  management  becomes  a  matter  of 
growing  importance,  especially  in  our  larger 
cities,  where,  from  the  very  density  of  the 
population,  the  things  which  minister  to  vice 
tend  to  increase  and  multiply.  It  has  been 
often  said  that  the  police  power  was  not  by 
tiie  Federal  Constitution  truisferred  to  the 
nation,butwasres«Tedtothestate8,and  that 
np<Hi  them  rests  the  duty  of  so  exercising  it 
as  to  protect  the  public  health  and  morals. 
.  .  .  Obviously,  the  relation  of  houses 
of  ill  fame — legislation  in  respect  to  women 
of  loose  character — may  involve  one  of  three 
possibilities:  first,  absolute  prohibition; 
second,  full  freedom  in  respect  to  place, 
coupled  with  rules  of  cmduct;  or,  third,  a 
restriction  of  the  location  of  such  houses  to 
certain  defined  limits.  Whatever  course  of 
conduct  the  legislature  may  adopt  is,  in  a 
general  way,  eoncludva  upon  aU  courts, 
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state  and  FederaL  It  is  no  part  of  the  ju- 
dicial function  to  determine  th»  wiBd<wior 
folly  of  a  regulation  by  the  le^alatirB  body 
in  respect  to  matters  of  a,  poUco  nature." 

But  defendant  claims  that  S  2  of  tbe  ad 
delegates  legislative  power  to  aJi  ezecativt' 
officer,  namely,  the  state  auditor,   in  tJui 
it  confers  upon  him  the  right  to  sauy  who  are 
persons  of  good  character,  and  wha-t  rm» 
courses  or  fair  groimds  are  of  good  repute, 
and  the  right  to  grant  a  license  to  atny  per- 
son he  believes  of  good  reputation,  to  make 
a  book  on  A's  race  track,  and  upon  the  same 
persM  a  license  to  make  a  bode  on  Cm  track,, 
etc.   While  the  l^slature  conld  no*  dele^ 
gate  to  the  state  auditor  the  power  to  make- 
laws,  it  does  not  follow  that  it  oould  hoc 
delegate  to  him  the  power  to  pass  upon  tb» 
character  of  persons  applicants  fow  Jioense 
to  sell  auction  pools,  make  books,  or  r^ulatC' 
wagers  or  bets  upon  contests  to  taice  place 
upon  the  race  course  where  they  desire  to 
cany  on  the  business,  and  to  d^^enmne 
what  race  courses  and  fair  grounds  mrv  of 
good  repute,  and  to  grant  to  persons  whom 
he  may  find  to  be  of  good  character  licenses 
to  sell  auction  pools  thereon.    The  power 
delegated  to  the  state  auditor   is   no^  the 
power  to  make  a  law,  but  is  the  power  to  de- 
termine a  fact  or  thing  upon  which  the  ac- 
tion of  the  law  depends,  and  it  cannot  be 
said  to  be  legislative  in  its  character.  The 
state,  in  the  exerdse  of  its  police  regula- 
tions, may  prohibit  gambling  ^together,  or 
regulate  it  in  such  manner  as  it  may  see 
proper,  and  for  that  purpose  may  vest  auch 
otGcers  as  it  may  see  proper  with  the  power 
to  pass  upon  the  character  of  persona  who 
apply  for  licenses  for  that  purpose,  as  well* 
also,  as  the  place  where  to  be  ccmducted,  and 
to  grant  license  to  such  persona  as  he  may 
think  entitled  thereto  to  conduct  their  busi- 
ness at  such  times  and  places  as  he  may  think 
proper,  not  prohibited  by  law.    In  passing 
upon  a  similar  question  in  Crmcley  t.  CJiria- 
tenten.  137  U.  S.  86,  34  L.  ed.  620,  11  Sup. 
Ct.  Rep.  13,  it  was  said :    "The  manner  and 
extent  of  regulation  rest  in  the  discretion 
of  the  governing  authority.   That  autiiority 
may  vest  in  such  officers  as  it  may  deem 
proper  the  power  of  passing  upon  applica- 
tions for  permission  to  carry  it  on,  and  to  is- 
sue licenses  for  that  purpose.    It  ia  a  mat- 
ter of  legislative  will  only.   As  in  many 
other  cases,  the  officers  may  not  always  ex- 
ercise the  power  conferred  upon  them  with 
wisdom  or  justice  to  the  parties  affected^ 
But  that  is  a  matter  which  does  not  affect 
the  authority  of  the  state,  nor  is  it  one- 
which  can  be  brought  under  the  cognizance- 
of  the  courts  of  the  United  States."   So,  in 
Lochia  AppeaJ,  72  Pa.  491,  13  Am.  Bep. 
716,  it  is  Kdd:    "The  Ic^slature  cannot 
delegate  its  power  to  make  a  law,  but  it  can 
make  a  law  to  delegate  a  power  to  deter- 
mine some  fact  or  state  of  things  upon 
which  the  law  makes  or  intends  to  make  its 
own  action  depend.    To  deny  this  wonld  be- 
to  stop  the  wheels  of  government.  Here 
are  many  things  upon  which  wise  and  usefnl 
legislatirai  must  depend  which  cannot  bs 
kaawn  to  the  lawmaking  power,  and  mmt 
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therefore  be  a  subject  of  Inquiry  and  deter- 
mioation  outside  of  the  halls  of  legislatioii. 

.  .  If  the  power  to  determine  the  ex- 
pediency or  necessity  of  granting  licenses 
to  sell  liquors  in  a  municipal  division  can 
be  committed  to  a  commisaion,  a  oouncil,  or 
&  oaurt, — which  no  one  can  dispute, — why 
cannot  the  people  themulTes  be  authorized 
to  detennine  tne  lame  thing  t  If  a  deter- 
mining power  eannot  be  delegated,  then 
tliere  can  be  no  power  delegated  to  city  coun- 
cils, commissioners,  and  the  like,  to  pass  or- 
dinances, by-laws,  and  resolutions  in  the 
nature  of  laws,  binding  and  affecting  both 
the  persons  and  property  of  the  citizens.  If 
a.  determining  power  cannot  be  conferred  by 
law,  there  can  be  no  law  that  is  not  abso- 
lute, unconditioned,  and  peremptory;  and 
nothing  which  is  unknown,  uncertain,  and 
contingent  can  be  the  subject  of  law."  In 
State  V.  Bairinger,  110  N.  C.  625,  14  S.  £. 
781,  it  was  held  that  a  law  which  prohibits 
the  manufacture  of  spirituous  liquors  with- 
in 3  miles  of  the  orphans'  home,  near  Bar- 
ium Springs,  in  that  state,  without  the  writ- 
ten permieuon  of  tiw  superintendent  of  the 
home,  was  a  constituttonal  exercise  of  the 
power  of  police  r^nlations.  The  discretion 
vested  in  the  state  auditor  is  not  arbitrary. 
He  is  by  law  made  the  state's  agent,  and  is 
1)Otmd  to  exercise  the  discretion  vested  in 
him  fairly  and  impsftially,  for  the  just  pur- 

fose  of  carrying  out  the  int^tion  of  the  law. 
t  is  frequently  the  ease  that  statutes  re- 
quire particnlu  thingi  to  be  dmie  to  make 
that  le^  which  would  otherwise  be  ill^al, 
which  depend  upon  the  judgment  and  dis- 
cretion of  a  designated  agen^  officer,  or  per- 
son; and  under  such  circumstances  the  dis- 
cretion is  not  arbitrary,  but  is  lawful,  when 
lawfully  exercised.  Statutes  and  ordi- 
nances have  been  sustained  forbidding  ora- 
tions, etc,  in  a  park  without  the  prior  con- 
■ent  of  tbe  park  conunissitHiers  {Com.  t. 
Abrakama,  160  Mass.  S7.  30  N.  E.  79),  or 
upon  the  common  or  other  groimds  in  the 
absence  of  the  permission  of  the  cdty  com- 
mittee {Com.  Davit,  140  Mass.  485,  4  N. 
E.  577) ;  prohibiting  the  occupancy  of  a 
place  on  the  street  for  a  stand  in  the  absence 
of  permission  of  the  clerk  of  Faneuil  Hall 
Market  (Re  NightingaJs,  11  Pick.  168) ; 
prohibiting  the  keeping  of  swine  without  a 
permit  in  writing  from  the  board  of  health 
(Quinojf  r.  Kewnard,  161  Mass.  663,  24  N. 
E.  860) ;  forbidding  tbe  erection  of  wooden 
hnildinge  without  the  permit  of  the  eommia- 
rioners  of  the  town,  through  tiidr  clerk 
(Boston  Cotnn.  t.  Oovey,  74  Md.  262,22  AU. 
266) ;  and  forbidding  the  beating  of  drums 
in  the  traveled  streets  of  a  city  without  the 
permission  of  the  president  of  the  board  of 
trustees  of  the  municipality  (Re  Flaherty, 
106  (Ua.  65S,  27  U  R.  A.  629,  38  Pac  981). 
In  all  of  these  cases,  and  numerous  others 
that  might  be  cited,  the  power  to  grant  per- 
misri(Hi  (in  other  words,  a  license)  was 
vested  In  some  particular  person  or  persona, 
committee  or  officers;  and  in  none  of  tiiem 
was  it  held  that  the  power  to  do  so  waa  a 
delegation  of  l^slative  power.  Our  eoncla- 
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aion  is  thai  the  act  im  not  violative  of  S  1, 
art.  4,  of  the  state  Consttdtuition. 

A  further  contention  is  that  the  law  in 
question  violates  S  53,  art.  4,  of  the  atate 
Constituticm,  which  provides  that  the  "gen- 
eral assembly  shall  not  pass  any  local  or 
special  law,"  in  that  it  grante  to  oorpora- 
tirais  and  individuals  special  or  exclusive 
rights  and  inmiunities.  State  v.  Waleh,  136 
Mo.  400,  35  L.  R.  A.  231,  37  S.  W.  1112,  and 
State  V.  Thomae,  138  Mo.  100,  39  S.  W.  481,. 
are  relied  upon  as  supporting  these  conten- 
tions. In  Walsh's  Case  an  act  of  the  legis- 
lature (Laws  1895,  p.  150)  was  held  to  be 
a  special  law,  and  vmd  under  S  63,  supra, 
upon  the  ground  that  "it  takes  bookmakers, 
pool  sellers  and  betmongert"  as  a  class,  and 
divides  them  into  two  portitHiB,  one  of  whi^,. 
to  wit,  that  portion  which  assembles  "m  Ui* 
premises  or  within  the  limiU  or  incloaure 
of  a  regular  race  oourse,"  it  renders  immune 
from  punishment,  while  another  portion  of 
the  same  genus,  bookmaker,  pool  seller,  or 
betmonger,  who  pursue  their  avocation  out* 
side  or  immediately  outside  of  the  saored 
precincte  of  "a  regular  race  oonrse,*'  is  aub- 
jeet  to  flne'and  imprisonment.  In  Thomas'^ 
Case,  Walsh's  Case  was  approved,  and  it 
was  held  that  the  act  of  189r  (Laws  1891, 
p.  122),  which  prohibite  the  selling  of  beta, 
"uj^on  the  result  of  any  trial  or  contest 
which  is  to  take  place  beyond  the  limite  of 
this  stete,"  but  exempte  by  implicati<m  all 
persons  who  make  such  wagers  on  "contests 
which  are  to  take  place  within  this  state," 
is  a  special  law,  and  In  conflict  with  S  53, 
supra,  and  that  the  act  is  a  spei^  law  and 
void  for  the  further  reason  that  it  sq>arate»- 
olTenders  who  gamble  on  evente  to  occur 
outside  of  this  stete  from  those  who  do  the 
some  things  as  to  events  occurring  within 
this  stete, — ^prescribes  punishment  for  the 
former  and  protection  to  tiie  latter, — thus 
dividing  natural  classes  into  two  portions, 
making  two  classes  out  of  one,  and  arbi- 
trarily enacts  different  rules  for  the  govern- 
ment of  each.  The  act  passed  upon  in 
Thomas's  Case  made  it  a  criminal  offense  to 
wager  upon  horse  races  to  take  place  out  of 
this  state,  while  wagering  upon  similar 
races  to  occur  in  this  stete  was  exempt;  and 
it  was  correctly  held  that  tbe  law  was  spe- 
cial, and  tiierefore  r<Ktd.  The  act  adjndi* 
cated  upon  in  the  Walsh  Case  (Laws  1896, 
p.  ISO)  provides  "that  any  person  who  keeps 
any  rocon,  shed,  tenement,  tent,  booth  or 
building,  or  any  part  thu'eof,  within  thi» 
stete,  and  who  occupies  same  with  any  book, 
instrument,  or  device  for  the  purpose  pf  re- 
cording or  registering  bete  or  wagere,  or  sell- 
ing pools  upon  the  reiault  ai  any  trial  or  con- 
test of  skiU,  speed,  or  power  of  endurance 
of  man  or  beast,  which  is  to  be  made  or  to 
take  place  within  or  without  this  stete,  or 
any  puwm  who  records  or  registers  beta  or 
wagers,  or  sells  pools  upon  the  result  of  any 
trial  or  contest  of  skill,  speed,  or  power  of 
endurance  of  man  or  beast,  which  is  to  be 
made  or  teke  place  within  or  without  this 
stete;  or,  being  the  owner,  lessee,  or  occu- 
pant ot  ai^  room,  tenement,  shed,  tent> 
booth  or  hnilding,  or  mnj  part  therectf, 
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kcowingly  permit  the  same  to  be  used  or  oc- 
cupied for  any  of  the  purposes  hereinabove 
Ect  forth,  or  therein  keeps,  exhibits,  or  em- 
ploys any  device  or  apparatus  for  the  pur- 
pose  of  recording  or  registering  such  bets 
or  wagers  or  selung  of  pools  as  are  hereia- 
above  set  forth,  or  becomes  the  custodian  or 
depositary  for  hire  or  privile^  of  any 
money,  property,  or  thing  of  value  which  is 
staked,  wagered,  or  pledged  contrary  to  the 
provisions  of  this  act,  shall  be  guilty  of  a 
misdemeanor,  and  on  coiivictioa  shall  be 

{iHoisfaed  by  imprisonment  in  t^e  county  jail 
or  a  term  of  not  less  than  six  months  or 
more  th^n  one  year,  and  1^  a  fine  of  not 
less  than  $1,000,  or  by  both  such  fine  and 
imprisonm^it:  provided,  that  nothing  in 
tliis  act  shall  be  so  construed  as  to  prohibit 
or  make  it  unlawful  for  any  person  to  en- 
gage in  or  register  bets  and  wagers,  make 
books,  sell  pools  or  bet  upon  any  trial  or 
contest  of  speed  of  a  horse,  or  between 
horses,  on  the  premises  or  within  the  limits 
or  inclosure  of  a  regular  racecourse  on  which 
such  contest  of  speed  is  had,  and  at  and 
prior  to  the  time  thereof:  provided,  that  it 
shall  be  unlawful  to  make  and  sell  said  pools 
or  book-bets  to  minors;  and  any  person 
selling  said  'pools  and  bo<^-betB  to  any 
minor  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction,  shall  be  pun- 
ished by  imprisonment  in  the  coimty  jail 
for  a  term  of  not  less  than  three  months  or 
more  than  one  year,  and  by  a  fine  of  not 
less  than  $500."  Now,  the  only  material 
difference  between  the  act  of  1895,  passed 
upon  and  held  to  be  invalid  in  the  Walsh 
Case,  and  the  aot  in  question  in  this  case 
(Ijiws  1897,  p.  100),  is  that  under  this  act 
bookmaking  and  pool  selling  are  prohibited 
at  all  places  except  upon  ra^e  courses  and 
fair  grounds  where  the  races  aie  to  be  run, 
and  then  only  upon  the  procurement  of  a  li- 
cense from  the  state  auditor  by  any  person 
M'ho  desiros  to  engage  in  such  business, 
while  no  licence  is  provided  for  by  the  act 
of  1895.  Gaming,  sales  of  intoxicating  li- 
quors, houses  of  prostitution,  and  any  prac- 
tice which  tends  to  demoralize,  weaken,  and 
corrupt  the  morals,  may  be  regulated  by  the 
state,  and  conflned  to  certain  localities,  or 
prohibited  altogether,  under  its  police  pow- 
ers, without  infringing  upon  the  inherent 
rights  of  any  of  its  citizens.  "And  unless 
it  clearly  appears  that  a  statute  or  ordi- 
nance ostensibly  enacted  for  this  purpose 
has  no  real  or  substantial  relation  to  these 
objects,  and  that  the  fundamental  rights  of 
the  citizens  are  assailed  under  the  guise  of 
a  police  r^pilation,  the  action  of  that  de- 
partment is  conclusive."  Eai  parte  Tuttle, 
81  Cal.  589,  27  Fac.  933.  The  sale  of  in- 
toxicating liquors  by  retail  is  permitted  in 
this  state  only  under  a  license  for  that  pur- 
pose,— the  business  to  be  conducted  at  some 

{•articular  building, — and  the  power  of  the 
egfslature  to  thus  regulate  its  sale  has 
never  been  called  in  question.  So  it  was 
held  this  court  that  a  cit^  ordinance  li- 
censing bawdy  houses  in  the  city  of  St.  Louis 
was  valid,  under  its  ehartrar.  State  v. 
Clarke,  54  Mo.  17,  14  Am.  Bep.  471;  Btate 
£4  L.  R.  A. 


V.  Debar,  58  Mo.  395.  In  Ex  parte  Tuttle, 
91  Cal.  589,  27  Tac.  933,  an  ordinance  of  the 
city  of  San  Franciaoo  prohibiting  iba  sell- 
ing of  pools  on  hone  races,  exc^it  within 
the  inclosure  of  a  race  track  where  the  race 
is  to  be  run,  is  a  valid  police  regulation,  not 
in  conflict  with  the  Constitution  of  that 
state,  and  not  void  because  its  incidental 
effect  may  be  to  confer  a  special  privilege  or 
benefit  upon  those  who  own  or  control  the 
race  courses,  by  giving  them  the  exclusive 
right  to  carry  on  the  business,  or  of  selling 
to  others  the  privilege  of  the  pool  selling.  It 
was  held  in  Brennan  v.  Brighton  B&ick 
Racing  Asao.  60  Hun,  188,  9  N.  Y.  Supp. 
220,  that  1^  the  laws  of  New  York  taxing 
race  associations  on  their  receipts,  and  de- 
claring that  such  racing  and  pool  selling  in 
tho  state  shall  he  confined  to  the  period  be- 
tween the  I5th  day  of  May  and  the  l5th  day 
of  October  in  each  year,  and  all  pool  selling 
shall  be  conflned  to  the  tracks  where  the 
races  take  place,  and  the  days  wh«i  they 
take  place,  it  was  the  intention  of  the  l%- 
islature  to  sajiction  pool  selling  at  the  times 
and  places  fixed  by  the  statute,  and  that  a 
purchaser  of  a  pool  ticket  at  such  a  time 
and  place  may  sue  for  his  share  in  the  pool. 
In  DebardeUthcn  v.  Btate,  99  Tenn.  649,  42 
S.  W.  684,  the  defendant  was  tried,  con- 
victed, and  fined  for  betting  upon  a  horse 
race  while  without  the  inclosure  within 
which  the  race  was  run,  and  appealed.  The 
law  under  which  the  conviction  was  had  pro- 
vides, among  other  things,  that  "horse  rac- 
ing, without  regard  to  the  distance  which 
may  be  run,  trotted,  or  paced,  where  the 
same  is  run,  trotted,  or  paced  upon  a  race 
track,  or  path  made  or  kept  for  the  purpose, 
and  inclosed  by  a  substantial  fence,  .  .  . 
but  it  shall  be  unlawful  gaming  to  bet  or 
vager  In  any  way  upon  any  hona  nee,  un- 
less the  race  track  upon  which  the  race  is 
run,  trotted,  or  pacen  be  inclosed  by  a  sub- 
stantial fence,  and  the  bet  or  wager  be  made 
within  said  inclosure,  upon  a  race  to  be  run, 
trotted,  or  paced  within  said  inclosure." 
Held,  that  horse  racing  is  indictable  as  gam- 
ing under  the  laws  of  the  state  of  Tennessee, 
unless  the  race  is  run  within  a  substantial 
inclosure,  and  the  bet  made  therein,  and 
that  the  statute  is  not  vicious  class  l^sla- 
tion ;  that  the  class  l^isIatiOn  is  not  arbi- 
trary or  capricious,  as  the  law  embraces  all 
persons,  and  affects  alike  all  who  are  or 
choose  to  place  themselves  within  its  reach. 
Ho  in  the  case  at  bar  the  law  embraces  all 
persons  alike  who  choose  to  place  themselves 
within  its  reach,  and  is  not,  therefore,  vi- 
cious class  legislation,  either  as  to  persons 
or  place.  And  if  bawdy  houses,  the  sale  by 
retail  of  intozi«tting  liquors,  and  gambling 
may  be  licensed  by  the  state,  in  the  exercise 
of  its  police  powers,  to  be  conducted  by  cer- 
tain persons  at  specified  places,  and  pro- 
hibited at  all  others,  in  regard  to  which 
there  can  be  no  question,  for  the  same  rea- 
sons it  must  follow  that  the  act  of  1897,  in 
declaring  betting  on  horse  racing  to  be 
gambling,  and  in  authorizing  It,  and  the  li- 
censing of  bookmaking  and  pml  selling  to  be 
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-carried  on  at  certain  race  courseB,  and  in 
prohibiting  it  at  all  other  places,  is  a  legit- 
imate exercise  of  the  police  power  of  the 
state.  The  act  ia  not  in  any  way  in  conflict 
vnth  fi  1,  art.  14,  of  the  Amendments  to  the 
Constitution  of  the  United  States. 


Our  concluuon  ia  that  the  law  is  valid, 
and  that  the  judgment  thould  be  affirmed. 

It  ia  so  ordered. 

All  concur. 


KRW  HAMPSHIRE  SUPREME  COURT. 


Elmer  J.  WHEELER 

V. 

GRAND  TKUXK  RAILWAY  COMPANY 
OF  CANADA. 

<  N.  U  ) 

1.  A  rallpoKd  cotnpanr  !■  liable  for  In- 
Jnrlea  to  m  avnnkcM  pMsenvcr  caased 
by  bis  fall  from  tbe  door  of  a  baggace  car, 
near  which  he  was  permitted  to  dance  and 
stagger.  If,  bjr  exerclBlog  the  care  the  situa- 
tion required,  it  could  have  prevented  tbe  In- 
Jury,  and  the  passenger  could  not  avoid  it, 
althongli  bis  Inability  resulted  from  his  vol- 
untary Intoxication. 

It.  The  Jury  must  determine  whether 
or  not  a  railroad  companr  could  have 
prevented  a  drunken  passenger  staggering 
and  dancing  between  the  open  doors  of  a  bag- 
gage car  without  capacity  to  appreciate  the 
danger,  from  falling  out  and  being  injured. 

SS.  Whether  or  not  the  raeaanre  of  care 
n-hloh  «  rallvosd  company-  owed  to  a 
drunken  passenger  dancing  and  staggering 
between  the  open  doors  of  the  baggage  car 
was  such  that  by  Its  exercise  be  could  have 
been  prevented  from  falling  out  to  his  injury 
Is  a  uoestlon  for  tbe  Jury. 

4.  That  inenpseUjr  of  a.  pMaengrer  Is 
cnnaed  by  hia  voluntary  Intoxication 
will  not  absolve  the  carrier,  upon  discovering 
it,  from  using  due  care  to  prevent  bis  being 
injured  because  be  baa  placed  himself  in  a 
dangerous  position  without  ability  to  care 
for  blmaelf. 

n.  A  arenernl  exception  to  the  conrt'a 
vhnrKc  to  tbe  Jury  is  unavailing  without  a 
speclflcatlon  calling  tbe  attention  of  the  court 
to  the  particular  error  that  It  may  be  cor- 
rected. 

4.    A  railroad  couipnuy  Is  oharvenble 

with  the  knowledge  of  its  conductor  and  bag- 
irageman  ss  to  the  helpless  condition  of  a 
passenger  riding  In  the  bsggage  car. 

7.  When  proper  Inatrnetlons  are  slven 
it  is  no  ground  of  exception'  that  they  are 
not  given  in  tbe  form  requested. 

8.  A  reqnested  Instmctlon  not  true  In 
Its  nppllcntlon  to  the  case  on  trial 
should  not  be  given,  altbougb  stating  a  prop- 
osition true  in  general. 

O.  The  failure  to  exercise  dne  care  for 
the  protection  of  a  dranken  pnssen- 
Ker  on  the  part  of  a  carrier  having  knowl- 
edge of  bis  inability  to  realize  the  danger 


from  an  exposed  position  which  be  baa  a*' 
Bumed,  and  not  the  passenger's  incapacity 
which  results  from  hie  voluntary  Intoxica- 
tion, nor  his  placing  himself  In  such  posi- 
tion. Is  the  legal  cause  of  bis  falling  from  tbe 
train  and  being  injured. 

10.  The  role  of  contributory  neKll- 
Bcnce  does  not  npply  to  ao  injury  to  a 
drunken  passenger  by  failing  from  a  train 
while  staggering  and  dancing  betwe»)  tbe 
open  doors  of  the  baggage  car,  where,  with 
knowledge  on  tbe  part  of  tbe  carrier  of  bis 
Inability  to  realise  bis  danger  and  to  care 
for  himself.  It  makes  no  effort  to  protect  fain 
from  Injury. 

11.  'Whether  or  not  the  intoxication 
of  a  passengrer  renders  him  Incapable  of 
nnderstandlng  tbe  danger  of  a  position  which 
be  has  assumed,  or  of  protecting  himself  from 
its  hazards,  although  lie  is  able  to  talk, 
laugh,  sing  and  dance  about,  is  a  question  for 
the  Jury. 

12.  The  duty  of  a  railroad  oompany 

may  be  found  by  tbe  Jury  to  include  the  doing 
of  something  to  prevent  Injury  to  a  drunken 
passenger  who  Is  In  a  dangerous  position, 
the  danger  of  which  It  knows  be  is  Ignorant 
of  and  powerless  to  avoid, 
m.  The  duty  of  a  carrier  to  protect  an 
Int  ox  tented  passenarer  from  fnlllntf 
from  an  exposed  position  on  the  cars  is  net 
changed  by  the  fact  that  tbe  Intoxication  la 
In  violation  of  a  statute. 

(March  IS,  1001.) 

EXCEPTIONS  hy  defendant  to  rulings  of 
Uie  CooB  County  Court  made  during  the 
trial  of  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence,  which 
resulted  in  a  verdict  in  plaintiff's  favor. 
Overruled. 

PlaintiiT  boarded  defendant's  train  in  an 
intoxicated  condiUon,  and  entered  tha  bag- 
gage car  to  ride  there.  While  the  train  was 
in  motion  at  the  rate  of  40  or  SO  miles  an 
hour  he  danced,  staggered,  and  moved  about 
in  the  car,  the  side  £K>r8  of  which  were  open. 
A  lurch  of  the  train  caused  him  to  fall  from 
one  of  the  open  doors,  whereby  he  received 
the  injury  complained  of. 

Messrs.  O.  A.  Might,  t>.  Hight,  and 
Ohsmbcrlim  St  Rick,  for  defendant: 

The  plaintiff  was  in  law  guilty  of  ne^li- 


NoTB. — For  cases  In  this  series  as  to  duty  of 
carrier  to  intoxicated  passenger  generally,  see 
UiAwuri  F.  B.  Co.  V.  Kvans  (Tex.)  1  L.  R.  A. 
476 ;  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Cooper 
(Ind.)  e  L.  R.  A.  241;  and  Fisher  v.  West  Vir- 
ginia &  P.  R.  Co.  (W.  Ta.)  23  L.  R.  A.  758,  and 
33  L.  R.  A.  60. 

As  to  llabilty  for  exposure  of  drunken  person 
to  danger  by  expulsion  from  car,  see  note  to 
M  L.  11.  A. 


Itoseman  v.  Carolina  C.  R.  Co.  (N.  C.)  19  L.  R. 

A.  327  ;  Louisville  &  N.  R.  Co.  v.  Johnson  (Ala.) 
31  L.  R.  A.  372;  Hang  v.  Great  Northern  R.  Co 
(N.  D.)  42  L.  R.  A.  664 ;  and  Waldron  Louis- 
ville &  N.  R.  Co.  (Ky.)  ante,  910. 

For  Intoxication  as  affecting  negligence  of 
passenger,  see  note  to  Kingston  v.  Ft.  Wayne  A 

B.  B.  Co.  (Mich.)  40  L.  R.  A.  on  page  184. 
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gence.  HIr  inexeuaable  negligence  contrib- 
uted to  uid  was  tiie  pnmmate  cause  of  his 
injuiy. 

Ueaara.  Crawford  D.  Heatng  and 
Albert  8.  TwltebeU  for  plaintilf. 

Parsons,  delivered  the  opinion  of  the 
court: 

If  the  positioo  occupied  by  the  plaintiff  at 
the  time  of  his  injury  was  dangerous  to 
one  in  full  control  of  his  bodily  powers,  or 
dangerous  to  the  plaintiff  only  because  of 
his  lade  ot  sutdi  control,  the  plaintiff's  own 
act  produced  the  dangerous  situation  from 
which  his  injury  resulted.  If  bis  failure  to 
exercise  the  care  of  a  person  of  ordinary 
prudence  placed  him  in  this  situation,  dan- 
gerous to  him  on  either  ground,  the  fact  of 
his  intoxication  would  not  excuse  him.  If 
his  act  would  have  been  nesligence  in  a 
sober  man,  he  was  none  the  less  guilty  of 
negligence  if  intoxicated.  For  an  injury  re- 
sulting fnun  prior  or  concurrent  n^ligence 
of  the  defendants,  to  which  his  negligence 
contributed,  he  could  not  recover.  But  if 
liie  defendants,  with  knowledge  of  the  plain- 
tiff's danger,  in  the  performance  of  the  duty 
owed  by  them  could  have  prevented  the  in- 
jury, ^y  were  bound  to  do  so;  and  their 
breach  of  du^  would  be  the  legal  cause  of 
the  injury,  unless  at  the  time  of  the  injury 
die  plaint^fT,  by  the  exercise  of  due  care, 
could  have  avoided  it.  If  the  plaintiff  could 
not  have  prevented  the  injury  to  himself, 
and  the  defendants  could,  by  the  care  the 
situation  required  of  them,  they  are  liable 
if  they  did  not,  although  the  plaintiff's  in- 
aUlit^  resulted  from  his  prior  n^ligenee  or 
intoxication.  "If  due  care  on  the  part  of 
either  at  the  time  of  the  injury  would  pre- 
vent it,  the  antecedent  negligence  of  one  or 
both  parties  ia  immaterial,  except  it  may  be 
as  one  (A  the  circumstances  by  which  the 
requisite  measure  of  care  ia  to  be  determined. 
In  such  a  case  the  law  deals  with  their  be- 
havior in  the  situation  in  which  it  finds 
them  at  the  time  the  mischief  la  done^  re- 
gardless of  their  prior  misconduct.  The 
latter  .  .  .  ia  the  cause  of  the  danger; 
the  former  is  the  cause  of  the  injury." 
Haahua  Iron  <£  Steel  Go.  v.  Worcester  A  N. 
R,  Co.  62  N.  H.  159,  164;  Inland  d  Seaboard 
Ooattina  Co.  V.  Tolson,  139  U.  S.  531,  558,  36 
li.  ed.  270,  272,  11  Sup.  Ct.  Rep.  653j  Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  S.  40S,  429,  36 
Ifc  ed.  48C.  403,  12  Sup.  Ct  Rep.  670;  State 
T.  Manchester  AL.R.  Co.  52  N.  H.  528,  537 ; 
Bremher  v.  Jones,  67  N.  H.  374,  26  L.  R.  A. 
408.  30  Atl.  411;  1  Shearm.  &  Redf.  Neg. 
9S  99,  100;  Cooley,  Torts,  674j  Pierce,  Rail- 
roads, 374.  The  plain<fcifr  was  not  a  trespass- 
er to  whom  the  defendants  owed  no  duty 
except  not  actively  to  injure  him,  Bueh 
V.  Armory  Ufg.  Co.  69  N.  H.  257,  44  Atl. 
809.  If  he  were,  in  spite  of  his  prior  mis- 
oonduct  the  defendanu  would  be  liable  for 
negligently  running  upon  him.  Edgerly  v. 
Union  Street  R.  Co.  67  N.  H.  312,  30  Atl. 
658.  He  was  the  defendants*  passenger. 
Upon  them  was  imposed  the  duty  of  carry- 
ing him  safely,  so  far  as  it  could  be  done  by 
the  exercise  of  the  eare  demanded  by  the  cir- 
54  UR.  A. 


ounistanccs.  Taylor  v.  Grand  Trunk  R.  Co. 
48  N.  ]T.  304,  2  Am.  Rep.  229.  Whether  the- 
defendants^  knowing  tAe  plaintiff's  danger- 
ous position,  and  his  incapacity  to  protect 
himself  or  to  appreciate  tlie  danger,  could 
have  prevented  the  injury,  ia  a  question  of 
fact.  Whether,  uuder  uie  circumstances, 
the  care  which  the  defendants  owed  the 
plainrtiifT  was  such  that,  by  its  exercises  tie- 
injury  would  have  been  prevented,  was  also 
a  question  for  the  jury,  ifonroe  v.  Con- 
neotiout  River  Lumber  Co.  68  N.  H.  89,  93,. 
SO  Atl.  1019.  The  defendanU'  answer  ia  that 
the  plaintiff's  incapacity  was  produced  by 
his  voluntary  intoxication.  But,  if  it  were 
established  that  the  plaintiff^s  incapacity- 
aud  irresponsibility  were  known  to  the  de- 
fendants, the  cause  of  his  condition  ia  en- 
tirely immaterial.  Intoxication  will  not  of 
itself  prevent  a  recovery.  It  will  not  excnso- 
tiie  plaintiff's  UMiexercise  of  care,  and  will 
not  prevent  his  recovery  if  he  exercised  sudk 
care  as  the  law  required,  Maguire  y,  Uid- 
dleaex  R.  Co.  115  Mass.  239;  li^er  v.  LotoeU^ 
3  Allen,  402;  Kean  v.  Baltimore  A  0.  R.  Co. 
61  Md.  154;  Cincinnati,  I.  St.  L.  A  C.  R. 
Co.  V.  Cooper,  120  Ind.  469,  6  L.  R.  A.  241, 
22  N.  E.  340;  Wood,  Railroads,  {  319a^ 
Beach,  Contrib.  Neg.  S  140;  1  Shearm.  & 
Redf.  Keg.  8!  03,  94;  Fierce,  Railroads.  295  ^ 
2  Jaggard,  Torts,  1091;  Buswell,  Persooal 
Injuries,  {  147.  The  declara^on  alleged  the 
plaintiff's  incapacity  to  care  for  himself,  the 
defendants'  knowledge  of  that  fact  and  of 
the  dangerous  position  he  was  in,  their  abil- 
ity to  prevent  tiie  injury  by  due  care,  and 
their  fnilure  to  do  so,  and  that  the  plaintiff's 
injury  was  due  to  the  defendants'  Veaeh  of 
duty,  I'hese  facta  constituted  a  cause  of  ac- 
tion, and  the  demurrer  was  properly  OTflr- 
ruled.  It  was  conceded  on  argument  that 
the  formal  allegation  of  the  plaintiff's  duft 
care  or  absence  of  fault  was  unnecessary. 
Upon  the  questions  of  fact  presented  to  th» 
jury  there  waa  evidence  tending  more  or  less 
strongly  in  favor  of  the  plaiutifTs  conten- 
tions. The  motion  for  a  mxlict  was  pn»- 
erly  denied.  T)ie  general  exception  to  ihe 
charge  is  unavailing  without  a  specification 
calling  the  attention  of  the  court  to  the  par- 
ticular error,  that  it  may  be  corrected.  Em- 
ery V.  Bostmi  A  U.  R.  Co.  67  N.  H.  434,  30 
Atl.  367.  A  special  exception  was  taken  to 
the  instruction  that  the  defendants  were 
chargeable  with  the  knowledge  of  their  con- 
ductor and  ba^age  man.  The  defendants,  a 
corporation,  could  act  only  through  agents 
and  servants,  and  the  individuals  named 
were  in  charge  of  its  business  on  this  ocea- 
sicHi.  The  conductor  was  in  charge  of  the 
train,  and  the  baggage  man  of  the  ear  in 
which  the  injuiy  happened.  The  instruction 
was  proper. 

The  defendants  requested  the  court  to  in- 
struct the  jury  tJiat  if  they  found  "that  the 
plaintiff  himself  was  negligent,  and  that  his 
negligence  materially  contributed  to  produce 
the  injury  complained  of,  he  cannot  recover." 
This  request  was  repeated  in  various  forms 
involving  tlw  same  princixile  of  law.  The  in- 
struction waa  not  given  in  tiie  form  re- 
quested.  The  instmctfon  asked  correctly 
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•states  an  elementary  l^;al  proposition,  and 
~^he  question  is  whether  the  rule  aelced  for 
"waa  in  substance,  so  far  as  it  was  applicable 
€o  the  evidence,  included  in  the  instructions 
^ven.    We  think  that  it  was.   When  proper 
inatructions  are  given^  it  is  no  ground  of 
exception  that  thqr  are  not  given  in  the  form 
requested.   WaUber  v.  WotSer,  64  N.  H.  65, 
Atl.  460.   If  a  request  to  charge  the  jury 
-states  a  proposition  true  in  general,  but  not 
BO  in  its  application  to  the  case  on  trial,  the 
instruction  should  not  be  given.  Atherton 
V.  Tilton,  44  N.  H.  452,  466;  Clark  v.  Wood, 
■S4  N.  H.  447,  453.    The  contentions  of  the 
defendants  are:    (1)  That  such  contribu- 
toiy  nwligenee  ctmelusiTely  appears  upon 
the  eviiunce;  and  (2)  if  this  contention  is 
not  sustained,  that  the  specific  instruction' 
requested  should  have  been  given.   It  may 
iM  assumed  that  the  plaintin  was  negligent 
■and  careless  in  boarding  the  defendants' 
train  in  his  intoxicated  condition,  and  in  oc- 
cupying, in  tiiei  condition,  up  to  tiie  moment 
-of  the  accident,  the  expomd  position  whi^ 
he  did  in  the  bu^iage  car.   This  appears  to 
have  been  conceded  at  the  trial.   The  ques- 
tion is.  Did  this  n^ligence,  in  a  legal  sense, 
'Cont^bute  to  the  injury  t   If  it  did,  the  de- 
fendants are  entitled  to  a  verdict.   The  jury 
were  instructed  in  part  as  follows:  "In 
this  case  the  plaintin  must  show  you  that 
he  was  so  much  under  the  inOuence  of  liquor 
■or  so  drunk  at  the  time  the  accident  hap- 
pened that  he  was  irresponsible,  or  Incapable 
of  taking  care  of  himself  under  the  circum- 
stances in  which  he  was  placed;  that  the 
■defoidants  knew  of  his  condition  at  the  time 
the  accident  happened;  and  that,  after  they 
knew  of  the  plaintifT's  condition  and  bis  dan- 
ger, they  could  have  prevented  the  accident 
by  the  exercise  of  due  care.    If  the  plaintiff 
fails  to  satisfy  you  of  any  of  these  facts, 
his  ease  falls.   When  a  man  in  his  nenses 
exposes  himself  voluntarily  to  apparent  dan- 
ger, he  is  not  in  the  exercise  of  that  care 
which  the  Uw  makM  it  the  duty  of  every 
man  to  take  to  prevent  injury  to  himself; 
and  dninkennesB  will  not  relieve  the  plaintiff 
from  the  exercise  of  the  care  required  of  peo- 
ple in  general.   But,  while  drunkeimess  will 
not  excuse  the  exercise  of  due  care  on  the 
plaintiff's  part,  stilt,  if  the  plaintiff  was 
so  completely  under  the  influence  of  liquor 
or  so  drunk-  at  t^e  very  tame  of  t^e  accident 
that  he  was  irresponsible,  or  incapable  of 
taking  care  of  himself,  and  the  defendants 
knew  of  his  condition  and  danger  in  time  to 
prevent  the  accident,  and  did  not  use  due 
«are  to  pTe\-ent  it,  thnr  were  in  fault.   .   .  . 
In  this  case,  while  the  defendants  were  not 
under  obligation  to  accept  the  plaintiff  as 
a  passenger  in  the  condition  he  tdls  you  he 
was,  still,  if  they  did  accept  him  when  they 
knew  he  was  so  much  under  the  influence  of 
liquor  that  be  was  irresponsible,  or  incapable 
of  taking  care  of  himself,  under  the  circum- 
fltances  in  which  he  was  placed,  or  if  they 
permitted  him  to  remain  on  their  train  after 
thejr  became  aware  of  his  condition,  it  was 
tiieir  duty  to  um  due  care  to  prevent  injury 
to  him ;  and  due  care  would  be  the  exercise 
of  tnA  care  as  a  reasonably  prudent  man 


would  exercise,  situated  in  precisely  similar 
circumatanc^  as  the  facts  show  you  existed 
at  the  time  of  this  accident.  In  this  case,  if 
the  defendants  knew  the  plaintiiT's  condition, 
and  could  have  prevented  the  accident  by 
the  exercise  of  due  care,  they  are  in  fault; 
but  if  the  defendants,  after  they  I6iew  of  the 
plaintiff's  condition,  could  not  have  pre- 
vented the  accident  by  due  care,  they  are 
not  in  fault.  This  is  predicated  on  the  fact 
that  you  hnd  that  the  plaintiff  was  so  much 
under  the  influence  of  liquor  that  he  was 
irrceptmsible,  or  incapable  of  taking  ca^e 
of  himself."  Theea  instructions  clearly  and 
forcibly  stated  the  rights  and  duties  of  the 
parties,  and  the  legal  principles  involved 
were  repeatedly  impressed  upon  the  atten- 
tiou  of  the  jury.  The  instnustions  assume, 
in  effect,  the  plaintiff's  guilt  of  contributory 
negligence  in  occupying  the  position  he  did 
at  the  time  of  the  accident;  for  the  jury  were 
told  that  the  plaintiff  must  fail  unless  at  the 
time  of  the  accident  he  was  incapable  of  tak- 
ing care.  What  was  said  includes  the  in- 
structitm  requested,  and  more;  for  the  re- 
quest left  it  to  the  jury  to-  say  whether,  b^ 
the  exercise  of  care  at  the  time  of  the  acci- 
dent, the  plaintiff  could  have  avoided  the  in- 
jury, while  the  chai^  assumed  that  by  the 
exercise  of  care  at  time  he  could  have  avoided 
the  injury,  because  the  jury  were  told  that 
he  could  not  recover  unless  incapable  of 
care.  Hence  the  charge  was  more  favorable 
to  the  defendants  than  the  requested  in- 
struction. It  included  that  and  more. 
Whether  the  charge  is  correct  in  assuming 
that  a  sober  passenger,  who  stands  in  an 
open  baggage  car,  and  does  not  keep  himself 
from  being  thrown  out  b^  the  lurch  of  the 
train,  is  ^ilty  of  contributory  ne^gence 
under  all  circumstances,  we  need  not  inc|uire, 
because  the  defendants  cannot  complain  of 
an  error  in  their  favor.  Uandigo  v.  Ilealei/, 
69K.H.04,e6,4S  AtL318.  The  question  m 
the  case  is:  Was  the  plajntilTs  n^ligent 
conduct  in  becoming  intoxicated,  and  placing 
himself  while  intoxicated  in  a  position 
where,  by  reason  of  his  intoxication,  he  was 
incapable  of  preveabing  injury  to  himself, 
the  legal  cause  of  the  injury  T  It  must  be 
conceded  that  the  defendants  were  bound  to 
exercise  care  for  the  plaintiff's  safety,  hav- 
ing accepted  him  as  a  passenger.  If ,  in  a 
given  situation,  they  could,  by  the  exercise 
of  the  care  demanded  by  the  situation,  save 
him  from  hami,  which  by  like  care  he  could 
not  avoid,  they  are  liable.  One  element 
requisite  to  the  determination  of  the  care  re- 
quired is  the  knowledge  of  the  danger  pos- 
sessed by  each  party.  The  plaintiff's  intoxi- 
cation may  be  laid  entirely  out  of  the  case, 
except  upon  that  quesUon.  Take  the  case 
of  a  sober  passenger  standing  between  the 
open  doors  of  a  ear,  or  dancing  about  in  the 
car,  who  does  not  know  that  what  he  is  do- 
ing is  attended  with  danger,  while  the  rail- 
road officials  standing  by  know  both  the 
danger  and  the  passenger's  ignorance  of  it. 
It  was  decided  in  1808,  in  Dudley  v.  Smith, 
1  Campb.  167,  that  the  driver  of  a  stage 
coach,  before  passing  through  any  place  that 
is  dangerous,  IB  bound  to  iuorm  the  passoi- 
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gers  of  the  full  eictent  of  the  danger ;  and  if 
he  proceeds  without  giving  them  this  iafor- 
matioa  ihe  proprietor  is  liable  for  any  in- 

i'ury  which  they  may  suffer  which  they  might 
lave  escaped  by  alighting.  The  failure  of 
the  railroad  employees  to  warn  the  passenger 
of  the  danger,  to  him,  to  their  knowledge, 
unknown,  but  to  them  known,  would  be 
clearly  a  breach  of  duty  which  would  render 
the  carrier  liable  for  an  injury  due  to  the 
lack  of  warning.  The  case  supposed  differs 
from  the  present  only  in  the  fact  that  the 
plaintiff's  want  of  knowledge,  incapacity, 
and  irresponsibility  was  produced  by  his 
own  nc;gligence.  But  one's  inability  to  es- 
cape danger  because  of  his  negligence  does 
not  authorize  another  negligently  to  injure 
him.  "The  law  no  more  justificB  .  .  . 
an  avoidable  injnry  to  the  person  of  one  who 
carelessly  exposes  himself  to  danger  than 
to  his  property  similarly  sitnated  in  bis  ab- 
sence. He  who  cannot  prevent  an  injury 
ncf;;Iigently  idflioted  upon  his  person  or  prop- 
erty by  an  intelligent  agent,  'present  and 
acting  at  the  time,'  ...  is  legally  with- 
out fault;  and  it  is  immaterial  whether  his 
inability  results  from  his  absence,  previous 
negligence,  or  other  cause.  .  .  .  Nashua 
Iron  <f  Steel  Co.  v.  Worcester  t£  N.  R.  Co.  62 
N.  H.  151),  163."  Brember  v.  Jonea,  67  N.  H. 
374,  376,  26  L.  S.  A.  408,  30  Atl.  411.  In 
such  case  tlie  legal  cause  of  the  injury  is 
not  the  negligence  of  carelessly  exposing  his 
person  to  injury  which  he  cannot  avoid,  but 
the  negligence  of  him  who  might  have  avoid- 
ed the  injurjr,  but  did  not.  It  is  urged  that, 
as  intoxication  is  no  excuse  for  want  of  care, 
if  the  plaintiff  was  incapable  of  taking  care 
of  himself  beoause  he  was  drunk,  he  was 
simply  failing  to  eiKrcise  due  care  without 
due  excuse.  This  is  only  saying  that  he  was 
negligent  in  occupying  the  position  he  did 
in  the  condition  he  was  in.  But  his  negli- 
gence did  not  excuse  or  justify  negligence  in 
the  defendants  in  their  care  of  him,  and  if, 
by  the  exercise  of  due  care,  they  could  have 
avoided  injury  to  him,  they  were  bound  to 
do  so,  and  their  failure  to  do  so  if  they  could 
is  the  legal  cause  of  the  injury. 

It  is  urged  that  the  remaining  in  the  car 
up  to  the  very  moment  of  the  accident  was 
negligence  continuing  to  the  very  moment 
of  the  accident.  Up  to  the  very  time  of  the 
accident,  it  is  said,  the  plaintiff  could  have 
ceased  his  dance.  When  things  came  to 
such  a  pass  that  he  could  no  longer  prevent 
the  accident,  which  was  not  until  the  ac- 
cident itself  bc^n  to  happen,  it  was  too  late 
for  the  defendants  to  interfere;  that  it  was, 
at  moat,  a  case  of  coincident  negligence,  and 
therefore  the  rule  of  contributoiy  n^ligence 
ought  to  have  been  given.  It  is  conceded 
that  the  rule  given  at  the  trial  might  apply 
to  the  man  asleep  on  the  track,  but  not  to 
this  case.  The  argument  leaves  out  of  con- 
sideration the  material  point  of  the  defend- 
ants' knowledge  of  the  danger  and  of  the 
plaintiff's  incapacity.  If  the  negligence 
claimed  were  that  the  defendants  negligently 
ran  their  train  upon  the  ciirve  at  an  exces- 
sive speed,  whereby  the  plaintiff  was  thrown 
off,  the  defendants  being  ignorant  of  the 
M  L.  B.  A. 


plaintiff's  peculiar  danger,  the  plaintiff's' 
negligent  occupation  of  an  exposed  position 
would  defeat  his  recovery,  if  contributing 
to  his  injury.  The  rule  as  to  contributory 
negligence  would  apply.  The  plaintiff's  in- 
toxication would  be  no  excuse.  If  what  he 
did  or  was  doing  would  defeat  the  action 
of  a  sober  man,  it  would  defeat  him.  To 
such  a  state  of  facta  t^e  defendants'  argu- 
ment and  request  for  instructions  would  be 
entirdy  applicable,  Thepreaottcaae,  injH'in- 
ciple,  IS  exactly  tliat  of  an  intoxicated  man 
who  wanders  upon  the  track  without  care  for 
his  safety.  His  intoxication  does  not  relieve 
him  from  the  result  of  his  negligeuice,  but  it 
does  not  excuse  the  defendants  for  the  breach 
of  their  duty  not  carelessly  to  injure  him,  nor 
authorize  the  engineer,  who  sees  him  upon 
the  track,  and  knows  he  is  incapable  of  sav- 
ing himself,  to  run  over  and  kill  him.  Kean 
V.  Baltimore  d  O.  B.  Co.  61  Md.  164,  157. 
The  failure  of  the  drunken  man  to  see  and 
avoid  tlie  train  at  the  time  of  the  accident  is 
not  the  legal  cause  of  an  injury  which,  in 
spite  of  his  negligence,  the  engineer  could 
have  foreseen  and  avoided  by  ordinary  carer 
as  in  Bremher  v.  Jones,  67  N.  H.  374,  26  L. 
K.  A.  408,  30  Atl.  411.  The  n^ligence  oS  the 
defendant  in  being  upon  the  wrong  side  of 
the  road  at  the  time  of  the  collision  was  not 
the  legal  cause  of  the  injury,  if  the  collision 
couid  have  been  avoided  by  the  exercise  of 
ordinary  care  by  the  plaintiff.  In  this  case 
the  legal  cause  of  the  injury  is  not  the  plain- 
ti(Fs  fajlui-e  to  care  for  himself  when  inca- 
pacitated to  do  so  by  his  intoxication,  if, 
by  the  exercise  of  ordinary  care,  the  defend- 
ants could  have  prevented  it.  The  plaintiff, 
to  the  defendants'  knowledge,  being  inca- 
pacitated from  exercising  any  care,  the  ques- 
tion of  contributory  negligence  is  not  in- 
volved. ftiaaiUon  v.  Blood,  64  N.  H.  5C5,  I.> 
Atl.  147,  In  this  case  the  plaintiff's  irre- 
sponsibility and  incapacity  to  take  care,  tO' 
the  defendants'  knowledge,  is  the  determin- 
ing element  upon  the  question  of  tht  care 
of  both  parties.  The  case  was  so  put  to  the 
jury. 

It  is  also  claimed  that  the  evidence  does 
not  warrant  a  finding  that  the  plaintiff  had 
so  far  lost  his  bodily  powers  as  to  be  in- 
capable of  exercising  care.  Reference  to  the 
reserved  case  answers  this  claim.  It  Is  there- 
stated  that  "the  plaintiff's  evidence  tende<l 
to  show  that  ...  he  was  received  as  a 
passenger  by  the  defendants  when  so  much 
under  tho  influence  of  liquor  as  to  be  both 
physically  and  mentally  incapable  of  taking 
care  of  himself."  Whethn-  there  was  or 
not  such  evidence  is  a  question  erf  fact  set- 
tled at  the  trial  term.  Edwards  v.  Tilton 
Mills  (N.  H.  March  13,  1901)  50  Atl.  102; 
Qamsby  v.  Columbia,  58  N.  H.  60.  It  i* 
conceded  the  plaintiff  was  drunk.  Whether 
his  drimkenness  so  affected  him  as  to  render 
him  incapable  of  appreciating  or  understand- 
ing the  dangerous  position  in  wfaioh  he  was, 
or  of  protecting  himself  from  its  hazards,  al- 
though he  was  able  to  talk,  laugh,  sing,  and 
dance  about,  is  a  question  of  fact,  and  not 
of  law.  It  cannot  be  said,  as  matter  of  law, 
that  a  man  may  not  be  able  to  do  all  that 
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the  plaintiff  did,  and  still  be  so  affected  hy 
the  latoxicantfl  of  which  he  had  part^en  as 
not  to  appreciate  or  nnderntand  the  danger 
of  riding  in  a  car  with  open  aide  doors,  or  of 
Htepping  near  the  doors.  The  defendants 
took  no  precautions  to  guard  their  passenger. 
They  did  not  even  warn  him  of  the  danger 
to  which  he  was  exposed,  when  they  knew 
he  was  irresponsible,  and  incapable  of  tak- 
ing care  of  hiinaelf.  The  case  does  not  pre* 
sieiit  the  question  ot  the  general  duly  of  a 
railToad  to  take  care  to  guard  an  intoxicated 
passenger  from  running  into  danger.  The 
question  is  simply  whether,  knowing  he  is 
in  danger  which  he' is  incapable  of  under- 
standing or  guarding  against,  they  are  not 
bound  to  save  him,  if  they  can  by  ordinary 
care.  Leaving  out  of  sight  the  immaterial 
fact  of  the  cause  of  the  plaintiff's  incapacity, 
the  question  is  whethn-  a  jury  may  not  find 
that,  in  the  exercise  oi  the  care  in  tranapor- 
tatiini  required  of  tiliem,  a  railroad  oorpora- 
knowing  that  a  passenger  is  in  a  dan- 


erous  position, — the  danger  of  which  hb 
oes  not  know,  and  which  they  know  he  is 
ignorant  of  and  powerless  to  avoid, — are  un- 
der obligation  to  do  something  to  prevent  the 
injury.  To  this  question  there  can  be  but 
one  answer  upon  reason  and  the  authorities. 
Sorfolk  <e  W.  It.  Co.  V.  Ferguson,  79  Va.  241 ; 
Si.  Louis,  A.  A  T.  B.  R.  Co.  v.  Garr,  47  111. 
App.  353;  Strand  v.  Chicago  d  W.  M.  R. 
Co.  67  Mich.  380.  34  N.  W.  712;  Fisher  v. 
Weat  Virqinia  d  P.  jR.  Co.  39  W.  Va.  36S. 
23  L.  B.  A.  758,  19  B.  E.  S78.  42  W.  Vo.  183, 
33  L.  E  A.  69,  24  S.  E.  670,  Whether  the 
plaintiff's  intoxication  was  or  waa  not  in 
violation  of  the  statute  is  immaterial  upon 
the  question  of  the  defendants'  breach  of 
duty.  Brembcr  v.  Jones,  07  N.  H.  374,  26 
L.  K.  A.  408,  30  AU.  411. 
Exceptions  overruled. 

Toonc,  J.,  did  not  sit.  The  others  coor 
curred. 


GEORGIA  SUPREME  COURT. 


Elizabeth  IVEY,  Piff.  in  Err., 

V. 

STATE  of  Georgia. 
(113  Ga.  1062.) 

*1>  The  atate,  ttu  MccnNer  in  m  primtnml 
prop«edlnar.  doe»  not  «eek  to  hnve 
one  of  it*  eltlaens  convicted  unless  the 
evidence  shows  bis  ^ullt  berond  a  reasonable 
doobt;  nor  will  It  permit  Its  prosecuting  of- 
ficer to  use  any  unfair  means  In  the  trial,  or 
Illegal  argnmeot  In  his  address  to  the  Jury, 
to  the  prejudice  of  the  accused. 

2.  Where,  therefore,  a  aolleltor  sen- 
era,r,  in  his  addrvMS  to  the  Jary,  naes 
hiBblr  Improper  ImngnnacK,  not  auttaor- 
taed  by  the  evidence  or  any  fair  deduction 
therefrom,  and  the  cduwel  for  the  accused 
objects  thereto,  and  moves  tlie  court  to  de- 
clare a  mistrial,  whlcb  the  court  refuses,  and 
exeqitlon  Is  taken  to  tbe  ruling,  this  court 
will  reverse  tbe  Judgment,  and  grant  a  new 
trial.  In  the  Interest  of  Justice  and  oC  fair 
and  Impartial  trials. 

(July  23,  1001.) 

ERROR  to  the  Supericv  Court  for  Whit- 
field County  to  rewlew  a  judgment  con- 
victing defendant,  of  illegally  selling  intoxi- 
cating liqUOTS.  Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Jease  A.  Olena  and  OeorB*  G. 
Olean  for  plaintiff  in  error. 
Mr.  8w«l  F.  BUddoK  for  the  State. 

SlBunotts,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  record  discloses  that  Mrs.  Elizabeth 
Ivey  was  tried  and  convicted  for  the  of- 
fense of  selling  inttnucating  liquor  without 

•Headnotea  by  Sihmoks,  Ch.  J. 

Horn. — ^Vor  another  case  in  this  series  as  to 
right  to  new  trial  on  account  of  objectionable 
remarks  by  proeecntlng  attorn^,  see  State  v. 
Hull  (R.  I.)  20  h.  B.  A.  609. 
MLwR.  A. 


a  license.  She  made  a  motion  for  a  new 
trial,  which  was  overruled  by  the  court,  and 
she  excepted.  From  her  motion  it  appears 
that  the  solicitor  geno^  in  his  address  to 
the  jury,  used  the  {(^lowing  language: 
"Gentlemen  of  the  jury,  I  want  you  to  stand 
by  me,  and  help  me  break  up  this  vile  den;" 
and:  "Gentlemen  of  the  jury,  if  you  could 
go  over  this  town,  and  see  the  gcrod  mothers 
whose  pillows  have  been  wet  with  tears  ■aver 
their  boys  who  have  been  intoxicated  by  the 
acts  of  this  woman."  D^endant's  counsel 
objected  to  these  remarks  as  being  hij^ly 
improper,  and  without  evidence  to  authorize 
them,  and  asked  the  court  to  dedare  a  mis- 
trial on  account  of  them.  This  motion  the 
court  overruled,  simply  remarking,  "Go  on 
with  the  case,  and  confine  your  argument 
to  the  facts  in  the  case."  The  motion  for  a 
new  trial  complains  of  the  refusal  of  the 
court  to  grant  a  mistrial  as  asked.  We 
think  that  the  ruling  complained  of  was  er- 
roneous. While  the  state  Is  the  accuso*  in 
every  criminal  cose,  it  does  not  seek  the  con- 
viction or  punishment  of  any  one  of  its  citi- 
zens unless  the  evidence  ahowa  beyond  a  rea- 
SfHinhle  doubt  that  he  is  guilty.  An  t^cer 
is  appointed  to  repreeoit  the  state  in  the- 
courts,  and  it  is  his  duty,  when  the  evidence 
shows  or  tends  to  show  the  guilt  of  one  on 
trial  for  crime,  to  argue  to  the  jury  that  the 
evidence  is  sufficient  to  authorize  a  convic- 
tion, and  that  the  jury  should  return  a  ver- 
dict ot  guilty.  The  state,  however,  will  in 
no  case  permit  its  representative  to  go  out- 
side of  the  evidence  to  find  a  basis  for  ap- 
pealing to  the  sentiments,  paasioos,  or  pre- 
judices of  the  jury  in  order  to  obtain  a  con- 
viction. Jesse  V.  Btate,  20  Ga.  169.  The 
8f>licitor  general,  appointed  to  represent  the 
interest  of  the  state  in  the  trial  of  <^end- 
ers,  does  not  occupy  the  position  of  counsel 
generally.  His  duty  does  not  require  him 
to  insist  upon  the  conviction  of  the  accused 
unless  the  evidence  is  suflBcient  to  authoriz* 
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it.  His  oflice  is  quasi  judicial,  and,  while  it 
is  his  duty,  if  he  honestly  believes  that  the 
evidence  uiowa  the  guilt  of  the  accused,  to 
insist  up<m  this  view  before  the  jury,  and  to 
use  in  his  argument  all  his  ability  and  skill 
in  presenting  the  case  as  made  the  plead- 
ings and  the  evidence,  still  it  is  under  no 
circumstances  his  duty  either  to  go  outside 
of  the  case,  and  state  facts  not  in  evidmoe, 
or  to  app«il  to  the  passUnis  or  prejudices 
of  the  jury.  The  motion  for  a  nwr  trial 
shows  Uiat  the  sol^itor  general  stated  as 
facts  things  to  which  no  witness  had  testi- 
fied,— ^that  good  mothers  had  wet  their  pil- 
lows with  uieir  tears  over  their  boys  who 
had  been  Intoxicated  by  the  acts  of  the  ac- 
cused. These  remarks  were  not  warranted 
by  the  evidence,  and  were  plainly  calculated 
to  prejudice  the  accused.  WhUe^  as  before 
remarked,  the  state  is  the  accuser  in  crimi- 
nal cases,  it  will  not  permit  its  representa* 
tives  to  use  unfsir  means  against  the  ac- 
■cused  pending  the  trial,  or  to  comment  up- 
on facts  not  put  in  evidence,  or  to  make  re- 
marks calculated  to  prejudice  the  accused 
in  the  minds  of  the  jurors.  This  is  not  a 
new  question  in  this  court.  Similar  con- 
-dnct  was  condemned  fay  this  court  in  no  un- 
certain terms  in  the  case  of  Berry  v.  Btate, 
10  Ga.  G2S.  In  Uitohum  v.  State,  11  Ga. 
415,  where  the  court  had  refused  to  restrain 
the  solicitor  general  from  commenting  on 
facts  not  in  evidence,  Nisbet,  J.,  said,  in  ref- 
erence to  the  habit  of  counsi^  in  addreasing 
the  jury  of  gfoing  outside  of  the  evidence, 
and  commenting  on  facts  not  growing  out 
•of  the  evidence  or  tiie  pleadings:  "We  en- 
tertain no  shadow  of  doubt  as  to  the  neces- 
sity of  pronouncing  it,  as  we  now  do,  ill«^, 
and  highly  prejudicial  to  a  fair  and  just 
administration  of  the  rights  of  parties,  eith- 
er on  the  criminal  or  civil  side  of  the  court. 
It  is  the  duty  of  the  court  to  prevent  such 
comments;  and  in  all  cases  where  this  is  not 
dwe,  provided  the  court  is  requested  to  pre- 
vent them,  we  shall  hold,  as  we  rule  in  this 
ease,  that  it  is  good  ground  for  a  new  trial." 
In  Forsyth  r.  Oothran,  61 6a.  278,  this  court 
approvi^  tiie  grant  ci  a  new  trial  by  the 
lower  court  upon  this  ground.  In  Augusta 
<t  S.  R.  Co.  V.  Randall,  85  Ga.  297,  315,  11 
S.  K.  708,  this  court  granted  a  new  trial  in 
a  civil  case  t>ecause  counsel  for  the  plain- 
tiff, in  bis  concluding  address  to  the  jury, 
stated  facts  which  were  not  in  evidence,  and 
inferences  which  could  not  be  deduced  from 
anjrthing  properly  in  the  ease.  In  Bennett 
V.  State,  80  Ga.  401,  12  L.  R.  A.  449,  12  S. 
E.  806,  a  new  trisl  was  granted  because  the 
trial  judge  allowed  the  solicitor  general  to 
argue,  over  objection,  that  the  accused  was 
of  bad  character,  when  there  was  no  evidence 
of  such  character.  In  Waehtngton  v.  Btate, 
HI  Ga.  12, 13  S.  E.  131,  in  whidi  the  aoensed 
was  Uied  on  a  cbai^  of  arson,  ft  was  held 
tiiat  it  was  error  to  allow  the  solicitiv  gen- 
eral, over  objeetim  of  defendant's  oouukI, 
ML.B.A. 


to  state  thai  frequut  bnminn  had  oeeuiied 
thronghoot  the  country,  aiM  to  arg«  the 
jury,  In  eonsequenee  thtaeot,  to  strictly  eft- 
force  the  law  m  the  case  then  on  triaL  In 
that  case  a  new  trial  was  granted.  In  John- 
eon  V.  Btate,  88  Ga.  G06,  16  S.  E.  667,  a  now 
trial  was  sraated  because  the  solicitor  gen- 
eral waa  ulowed,  over  the  objections  of  Um 
counsel  fw  the  accused,  to  argue  to  the  jniy 
that  the  failure  ot  the  oonosei  tor  th»  ae- 
eused  to  examine  tiie  state's  witneaaea  con- 
cerning a  fact  which  the  court  had  ruled  to 
be  inadmissible  was  an  admission  of  such 
fact;  and  also  that  the  failure  of  the  accused 
to  introduce  these  witnesses  as  his  own 
amounted  to  such  an  admissicHL  Mr.  Jus- 
tice Lumidcin,  speaJcing  for  the  court,  aaid: 
"We  feel  oonstrained  to  allow  the  accused 
another  hearing.  The  conclusioos  drawn 
.  .  .  from  the  premises  stated  were  on- 
authorized,  and  ware  highly  injurious  to  tlw 
accused."  In  swna  of  the  foresoin^  cases 
it  does  not  appear  that  any  objection  waa 
made  in  the  lower  court  to  the  impn^per  lan- 
guage, or  that  any  motion  for  a  mistrial  was 
made  on  account  of  it.  The  rule  which  now 
prevails  in  this  court  is  that  a  new  trial 
will  not  be  granted  upon  aueh  grounds  un- 
less objection  Is  made  by  oouns^for  the  ac- 
cused, and  some  ruling  invdced  thereon  in 
the  court  below,  former  v.  Btate,  01  Ga. 
720,  18  S.  E.  987.  In  the  case  of  Bowena  v. 
State,  lOO  Ga.  760,  764,  32  S.  E.  666,  667. 
Mr.  Justice  Lumpkin  lays  down  the  rule  as 
follows  (with  num«'0U8  citations  of  the  de- 
cisions of  this  court) :  "Whore  counsel 
make  unauthorized  and  improper  stat«m«its 
in  their  arguments  before  juries,  opposing 
oounsel  s^uld  call  aibtentkm  to  the  same, 
and  either  move  for  a  mistrial  or  request 
the  court  to  instruct  the  jury  to  disregard 
such  statements."  Even  in  caeea  where  this 
court  has  refused  to  grant  a  new  trial  on 
this  ground  because  of  the  failure  to  invt^e 
a  ruling  in  tlie  court  below,  and  make  the 

Soint  nropnrly,  it  has  almost  Invariably  con- 
emned  the  practice  of  oommenting  on  facts 
not  in  evidence,  and  making  improper  re- 
marks to  the  jury.  In  the  present  case  the 
solicitor  general  made  statements  to  the 
jury  which  were  highly  improper,  the  court 
failed  to  rebuke  him,  or  to  charge  the  jury 
with  reference  to  the  matter,  and  refused  to 
grant  a  mistrial  when  asked  so  to  do  by  the 
counsel  for  the  accused.  Under  these  dr- 
cumstances,  and  the  doetvino  announced  in 
the  above-cited  cases,  we  feel  constrained  to 
grant  a  new  trial  upon  this  ground.  It  may 
be  that  the  accuscMl  was  guilty  of  the  of- 
fense charged,  but  certainly  she  cannot  be 
said  to  have  had  a  fair  and  impartial  trial, 
and,  in  the  interest  of  impartiality  and  of 
justice  and  of  the  dignity  and  decorum  of 
the  courts,  a  new  trial  should  be  had. 
Judgment  reverted. 

All  the  Justices  concnr. 


End  Of  Cabes  is  Book  S4. 


Digitized  by 


Google 


tiismi  OF  THE  DECISIONS  PUBLISHED  IK  THIS  BOOI. 


SHOWING  tha  Cbanges,  Proffreas,  and  DevelopmcDt  oC  the  Law  during  the  SecoodQuar- 
lerof  the  JuJicial  Year  Beginning  witti  October  1,  1901.  Clt^flea  as  Followi: 

I.  Public,  Official,  and  Statutory  AUTTBita, 

II.  COHTIUCTtlAL  AND  COMUEBCIAL  RELAHOKS. 
IIL.  CJOUFORATIOMS  AND  ASSOCU.TION& 

IV.  DoHESTio  Uelationb. 
Y.  FiDuaABT  Rblationb. 
VI.  ToBTR;  Neolioemcb;  Injuries. 
Yll.  Pbopbbtt  IliSHTS ;  OiBTS ;  Wills;  Lnuis. 
VIII.  Civil  liiiiBuiEfl. 
IX.  ORimMAL  Law  and  Pbactio'e. 


I.  Public,  Official,  and  Statutory  MATTKna. 


Equal  protection  of  laice;  diaertmination. 

l^e  equal  protection  of  the  taws  is  held 
not  to  be  denied  to  a  foreign  railroad  corpo- 
ration operating  a  portion  of  its  road  within 
the  state  by  compelling  it  to  become  domes* 
ticated  as  a  condition  to  its  coutinuing  such 
operation.    (K7.)  910. 

A  statute  prohibiting  bookmaking  or  pool 
selling  at  all  places  except  upon  grounds 
where  the  races  are  to  be  run,  and  by  all  ex- 
cept licensed  persMis,  is  hdd  not  to  be  un- 
constitntioiial  as  a  grant  of  special  and  ex- 
clusive rights  and  immunities.    (Mo.)  050. 

A  restriction  of  the  number  of  persons 
which  lodging-house  keepers  may  permit  to 
occupy  one  room  during  the  same  night  is 
held  to  be  a  deprivation  of  property  with- 
out due  process  of  law,  because  of  the  dis- 
crimination  in  limiting  the  provision  to 
lodging-bouae  keepers.     (111.)  838. 

A  statute  prohibiting  the  letting  of  pub- 
lic printing  to  papers  which  have  been  es- 
tablished less  than  a  year  ia  held  to  violate 
conatttiitional  pnyvisions  that  all  laws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion, and  that  no  citizen  shall  be  granted 
privileges  which  upon  the  same  terms  shall 
not  be  granted  to  all.  citizens.  (Cal.)  771. 
Police  "power. 

A  statute  prohibiting  the  sale  of  cream 
tliat  contains  less  than  20  per  cent  of  fat  is 
held  to  be  a  valid  exercise  of  the  police 
powo*,  and  constitutional.    (Minn.)  466. 

A  statute  making  it  unlawful  to  herd  or 
graze  sheep  within  two  miles  of  an  in- 
habited dwelling  is  held  to  be  a  valid  exer- 
cise of  the  police  power  of  the  state,  and  not 
unconstitutional.    (Id.)  785. 

A  statute  making  railroad  companies  lia- 
ble to  all  employees  for  injuries  caused  by 
'negligeiuie  of  any  of  their  servants  in  charge 
of  any  signal,  tele^rapb  office,  switeh  yard, 
shop,  rouDdhonee,  laoomotive  engine,  or 
train,  is  held  to  be  constitutional  as  an  ex- 
ercise of  the  police  power.  (Ind.)  787. 
Jury. 

A  statute  providing  tJiat  three  fourths  of 
the  jurors  sitting  in  a  civil  case  may  con- 
cur in  and  render  a  verdict  is  bdd  not  to  be 
o4  L.  U.  A. 


authorized  a  constituticmal  provision 
I^viding  that  in  civil  cases  tha  jury  may 
cc»isist  of  less  than  twelve  men,  since  we 
legislature  is  ^ven  no  power  to  dispense 
with  the  unanimity  of  a  verdlcL  (Wyo.) 
549. 

Phj/sicians. 
A  statute  authorizing  the  state  board  of 
health  to  revoke  a  physician's  license  for 
grossly  unprofessional  conduct  likely  t»  de- 
ceive or  defraud  the  public,  without  fixing 
any  standard  by  which  such  fact  shall  be  dft- 
t^mined,  is  held  to  be  void.  (Ky.)  415. 
Cottolene. 

A  statute  providing  that  any  person  who 
manufactures  or  sells  any.  aulM^nce  made 
in  resemblance  of  lard,  or  as  an  imitation 
thereof,  shall  cause  the  package  coataininff 
it  to  be  labeled  "Lard  substitute/'  is  held 
to  forbid  the  sale  of  cottolene  unless  the 
package  is  labeled  as  provided  in  the  stat- 
ute.   (Minn.)  468. 

Heavy  vehicles  on  parkway. 

An  ordinance  providing  that  no  Tehide 
which,  together  wifJi  its  load,  weighs  more 
than  2,000  pounds,  and  which  has  tires  leas 
than  6  inches  in  width,  shall  pass  or  enter 
upon  any  park  or  parkway,  is  held  to  be 
void  as  applioeJble  to  a  parkway.  (Minn.) 
947. 

Public  improvements. 

Assessments  for  paving,  made  by  appor- 
tioning the  total  cost  of  the  work  to  the 
abutting  lands  according  to  frontage,  is  hdd 
not  to  constitute  a  taking  of  property  for 
public  use  without  compensaum  or  due 
process  of  law.    (Mo.)  492. 

License  and  regulation  of  business. 

A  vessel  having  no  propelling  power  of 
her  own,  and  in  charge  of  a  tug  having  on 
board  a  licensed  pilot,  is  held  to  be  subject 
to  the  provisions  of  a. state  statute  requir- 
ing vessels  entering  a  certain  port  to  take 
%  licensed  pilot,  or,  in  case  of  refusal,  to 
pay  his  regular  fee.    (C.  C.  A.  4th  C.)  236. 

The  amount  of  the  bond  to  be  executed  by 
9.  person  making  appUoaJtion  for  a  Hoense  to 
wll  intoxiQating  bquom,  whidi  is  fixed  by 
statute  is  held  to  be  a  penalty,  and  not  in 
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the  nature  of  liquidated  damages,  to  be  re- 
covered as  an  entire  sum  in  case  any  of  the 
conditions  of  tlie  bond  are  vidaied. 
(Minn.)  487. 

Tatces. 

Ocean-going  tugboats  are  held  not  to  be 
exempt  from  taxaUon  hj  the  state  in  whose 
waters  they  are  exclusively  employed,  by  the 
fact  that  tncy  are  registered  aiid  taxed  at  a 
port  in  ano4Jier  Mote  where  tb«ir  owner  is 
domicilerl.    (Wash.)  212, 

The  promotion  of  the  construction  and 
operation  of  mills  and  factories  to  manu- 
facture sorghum  cane  into  sugar  or  syrup 
is  held  to  be  a  private  purpose,  and  not  a 
public  one  which  will  authorize  the  creation 

>of  a  public  debt  to  be  paid  by  taxation. 
(C.  C.  A.  8th  C.)  242. 

A  farmer  who,  to  give  his  children  school 
facilities,  takes  a  house  in  town  in  which  he 
places  some  of  his  household  etfeets  and 
lives  with  his  family,  is  lield  not  to  be  sub- 
ject ito  tnxation  there,  where  lie  keeps  hi.^ 
country  house  at  all  times  in  readiness  4.o 
receive  the  family,  and  performs  bis  duties 
as  a  citiz«L  where  his  country  house  is  lo- 
cated, claiming  that  as  his  home.    ( Ky. ) 

.»14. 

An  armory  "owned"'  and  occupied  by  any 
command  of  the  volunteer  military  force? 
of  the  state  is  held  not  to  be  public  property 
wilhin  the  meanin"^  of  the  constitutional 
provision  authorizing  the  exemption  from 
taxation  of  all  public  property;  and  a  stat- 
ute declaring  that  it  snail  be  to  all  intents 
and  purposes  public  property  and  exempt 
from  taxation  is  held  to  be  void.  (Ua.) 
806. 

»  Eminent  domain. 

The  condemnation  of  land  for  a  public 
wharf  is  held  not  to  be  prevented  by  the 
fact  that  it  is  already  in  use  by  a  comtpon 
carrier  as  a  landing  place  in  connection  with 
its  buuness  as  such  carrier.  {Iowa)  859. 
Municipal-  corporatione. 

A  municipal  corporation  owning  land  on 
.a  navigable  lake  and  its  non-navigable  out- 
let is  held  to  have  no  right  to  appropriate 
the  waters  of  the  lake  for  a  municipal  wa- 
ter supply,  even  under  permission  of  the 
ptate,  to  the  injury  of  a  riparian  owner 
whose  rights  vested  before  the  adoption  of 
the  state  Constitution,  which  asserted  own- 
ership in  the  state  of  the  beds  of  all  navi- 
gable lakes,  but  provided  that  it  should  not 
debar  any  person  from  asserting  his  claim 
to  vested  rights.    (Wash.)  190. 

Under  statutory  authority  to  prevent  the 
running  at  large  of  dogs,  a  municipal  corpo- 
ration is  held  to  have  a  right  to  exact  a  fee 
for  the  privilege  of  keeping  a  dog,  and,  in 
case  of  its  nonpayment  to  impose  a  fine 
upon  the  owner  and  provide  for  the  killing 
of  the  dog.  (Ark.)  268. 
,  Neither  the  general  police  power,  nor 
charter  authority  to  provide  for  the  health 
and  cleanliness  of  the  city,  is  held  to  au- 
thorize a  municipal  ordinance  prohibiting 
all  interments  within  the  city  limits  unless 
duch  prohibition  is  reasonable.    (Or.)  636. 

Making  the  mere  possession  of  a  lottery 
4icket  a  misdemcancv  is  held  to  be  within 
5i  I4.  R.  A. 
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the  power  of  a  municipal  corporation  wberc^ 
by  the  Ckinstitution,  it  has  authority  to 
make  and  enforce  such  by-laws  and  other 
regulations  as  are  not  in  conflict  with  gen- 
eral laws.    (Cal.)  779. 

Failure  of  a  municipality  to  attempt  to 
enforce  its  ordinance  limitiiag  the  speed  at 
which  bicycles  may  be  ridden  on  ito  streets 
is  held  to  render  it  liable  for  injuries  to  a 
pedestrian  knocked  down  by  a  bicycle  which 
is  bring  ridden  at  an  immoderate  rate  of 
speed.    (Md.)  94U. 

Bankruptcy. 

The  voluntary  conveyance  by  an  insolvent 
for  the  use  of  his  wife,  without  actual 
fraud,  of  all  his  real  estate,  the  value  of 
which  is  not  greater  than  is  subject  by  law 
to  a  homestead  exemption,  is  held  not  to> 
deprive  him  of  the  right  to  have  the  home- 
stead set  off  to  him  in  a  bankruptcy  pro- 
ceeding, in  case  he  obtains  a  reconvej'ance 
after  the  adjudication  of  his  bankruptoy, 
and  includes  the  land  in  his  schedule  of 
property.     (C.  C.  A.  0th  C.)  222. 

Liability  upon  a  penal  bond  conditioned 
for  the  payment  of  rents  and  annuities  to 
another  during  life  is  held  to  be  within  the 
provisions  of  the  lutnkruptcy  act  of  1698  al- 
lowing the  proving  against  the  bankrupt's 
ostate  of  a  fixed  liability,  evidenced  by  in- 
strument in  writing,  absolutely  owing  at 
the  time  of  filing  the  petition,  whether  then 
payable  or  not.  (C.  C.  A.  4th  C.)  369. 
Schools, 

Power  to  make  vaccination  a  condition  to 
admission  to  the  schools  is  held  not  to  be 
conferred  by  statutory  authority  to  make 
suitable  rules  and  regulations  for  their 
government  and  management,  and  to  deter- 
mine the  qOalitlcati<nis  for  admission  there- 
to, where  the  qbildr^  are  in  good  health, 
and  there  is  no  smallpox  in  the  town,  al- 
though there  are  some  cases  in  other  parte 
of  the  stata    (Mich.)  736. 

Volaa  and  elections. 

The  inmates  of  a  soldier's  home  are  held 
not  to  acquire,  by  reason  of  their  presence 
in  such  home  and  while  kept  at  public  es- 
prnRe,  the  right  to  voto  in  the  county  and 
]>recinct  in  which  sucb  instituticm  is  located. 
(Id.)  378. 

Constitutional  requirements  of  a  written 
v&l.e,  and  provisions  for  sorting  and  count- 
ing, arc  held  not  to  preclude  the  use  of  a 
voting  machine.    (Mass.)  430. 

Officers. 

Officials  in  charge  of  the  financial  affairs 
of  a  coiiuty  are  held  to  have  no  authority 
to  purchase  vnccine  matter,  and  to  nuike 
the  cost  of  the  same  a  charge  against  the 
county.    (Ga.)  292. 

The  salaries  of  public  o£5cer8  receiving  no 
more  than  $5,000  per  year  are  held  to  be 
exempt,  on  grounds  of  public  policy,  from 
the  payment  of  their  d^ts.    (Ky.)  666. 

Promotion  of  a  police  officer  for  acts  ot 
peirsumal  herodsm  is  held  not  ito  be  pro- 
hibited by  the  constitutional  provision  that 
promotions  shall  be  made,  when  practicable, 
upon  competitive  examination.  (K.  V.) 
589. 
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II.  CONlUACTUAL  ABD  COUMKROIAI^  UkLATIOHS. 


Puhlic  policy;  illegality. 

An  agreement  that  for  a  pecuniary  con- 
Bidmition  a  person  nill  withdraw  opposi- 
tion to  the  ^ranting  of  a  pardon,  and  will 
endeavor  to  induce  Uie  pardoning  authority 
to  grant  a  pardon  to  one  who  has  been  con- 
victed of  bl  crime,  is  held  to  be  against  pub- 
lic policy,  and  void.    (Kan.)  410. 

Remedy  for  breach. 

A  party  to  a  contract,  who  has  received 
and  retained  the  ben^U  of  a  substantial 
partial  perforraanee  by  the  other  party,  is 
held  to  have  no  right  to  rescind  the  contract 
because  of  the  breach  of  complete  perfOTm- 
ance  by  the  other  party;  but  he  is  held  to 
be  limited  to  compensation  therefor  in  dam- 
ages. (C.  C.  A.  8th  C.)  247. 
Contract  not  to  engage  in  oertain  huainess. 

A  contract  not  .to  engage  in  the  barber 
business  in  any  manner  in  a  certain  town, 
made  by  the  owner  of  a  barber  shop  on  the 
sale  of  his  furniture,  tools,  and  fixtures,  is 
held  to  be  violated  by  his  working  as  an 
employee  in  another  barber  shop  in  the 
town.    (Kan.)  913. 

Covenant. 

A  covenant  in  a  conveyance  of  land  for  a 
college  campus,  that  it  shall  be  devoted  ex- 
clusively as  a  part  of  the  campus,  and  that 
no  buildings  shall  be  erected  thereon  except 
those  devoted  to  university  purposes,  is  held 
not  to  be  broken  by  the  placing  thereon  of 
sheds,  engines,  oil  tanks,  etc.,  for  explora- 
tion for  oil  supposed  to  be  boieath  the  sur- 
face, where  such  occupation  will  probahly 
be  temporary,  and  the  general  purposes  of 
the  grant  may  be  materially  advanced  by 
the  pecuniary  results  of  developmmt.  {C. 
C.  A.  9th  C.)  262. 

Bonds. 

The  failure  to  require  an  agent  to  make 
weekly  reports  of  a  business  transacted  by 
bim  as  stipulated  in  the  terms  of  the  agency 
contract,  to  secure  the  faithful  performance 
of  which  a  bond  was  given,  is  held  to  be 
such  a  material  departure  from  the  contract 
as  will  release  and  discharge  the  sureties 
from  liability  on  the  bond.    (Minn.)  945. 

The  killing  by  a  deputy  sheriff  of  a  per- 
son under  the  mistaken  belief  that  he  is  one 
for  whose  arrest  on  a  charge  of  felony  he 
has  a  warrant,  and  that  the  killing  is  neces- 
sary to  prevent  his  escape,  is  held  to  render 
the  sheriff  liable  on  his  bond,  where  the 
statute  provides  that  he  shall  be  liable  on 
his  bond  for  any  misconduct  or  default  of 
his  deputies.    (Ky.)  220. 

Bills  and  notes. 

Upon  the  transfer  to  a  third  person  for 
value  without  recourse  of  a  promissory  note 
for  the  purchase  money  of  personal  prop- 
erty, which  contains  a  reservation  of  title  to 
the  property  in  the  payee  until  the  note  is 
paid,  it  is  held  that  the  title  reserved  for 
Hccuring  the  payment  of  the  deht  is  de- 
\-ested,  and  thait,  if,  at  the  time  of  such 
transfer,  the  title  so  held  veaa  not  likewise 
transferred  to  the  purchaser  of  the  note  as  a 
St  L.  K.  A. 


security  in  his  hands,  it  vests  in  the  maker,- 
and  the  transferree  becomes  an  ordinary' 
creditor  of  such  maker.    (Ga.)  808. 

A  payee  of  a  promissory  note,  who  sells' 
it  to  an  innocent  third  person,  and  after- 
wards repurchases  it  for  value,  is  held  ttf 
have  no  better  right  as  against  the  maker 
than  he  possessed  in  the  first  instance. 
(Wis.)  073. 

One  who  signs  a  promissory  note  in  the 
name  of  another,  by  himself  as  attcHney  ia 
fact,  but  who,  to  the  knowledge  of  the  payee 
and  a  subsequent  indorsee  has  no  authority 
to  use  the  other's  name,  and  who  refuses 
their  solicitation  to  sign  Iiis  own  name  and 
bind  himself  personally,  is  held  not  to  be 
liable  upon  the  note  ns  his  contract,  al- 
though it  is  given  in  a  transaction  of  his 
own,  and  the  name  signed  to  the  note  is 
generally  used  by  him  as  a  tradename. 
(Kan.)  408. 

The  fact  that  at  the  time  of  signing  a 
note  the  maker  is  voluntarily  intoxicated  to 
thd  extent  that  he  cannot  give  proper  at- 
tention to  it,  is  held  not  to  render  the  note 
void.    (Ala.)  440. 

Insurance. 

An  agent  %^'ho  secures  an  application  for 
insurance  at  a  time  when  he  has  not  com- 
plied with  the  statute  prohibiting,  under 
penalty,  the  soliciting  of  insurance  without 
a  license,  is  held  not  to  be  entitled  to  re- 
cover commissions  thereon,  although  the  pol- 
icies are  not  issued  until  after  the  license 
is  procured,  and  the  statute  does  not  ex- 
pressly prevent  recovery  of  the  commissions. 
(Me.)  939. 

Recovery  upon  a  contract  of  life  insur- 
ance not  procured  1^  the  insured  with  the 
intention  of  committing  suicide  is  lield  not 
to  be  defeated  by  his  suicide,  unless  the  con- 
tract so  provides  in  express  terms.  (N.  J. 
Err.  &,  App.)  576. 

An  illegitimate  child  is  held  not  to  be  a 
child  or  relative  of  her  father  as  those 
words  are  used  in  a  statute  designating  the 
persons  who  may  be  beneficiaries  in  certifi- 
cates of  mutual  benefit  associations.  (Mass.) 
814. 

'  An  assignment  of  a  policy  upon  a  per- 
son's own  life  to  another,  having  no  insur- 
able interest,  is  held  to  be  lawnil,  if  done 
in  good  faith,  and  not  by  way  of  cover  for 
a  wager  policy.    (Neb.)  338. 

The  existence  of  a  law  imposing  upon  a 
son  the  duty  of  supporting  his  father  in  case 
the  latter  becomes  unable  to  support  him- 
self is  held  to  give  the  son  no  insurable  in- 
terest in  the  father's  life,  in  the  absence  ol 
any  expenditures,  past  or  prospective, 
towards  such  support.  (C.  C.  A.  3d  C.) 
'22.5. 

Recoveiy  on  a  policy  insuring  against 
sickness,  which  limits  liability  to  the  period 
when  insured  is  continuously  confined  to  his 
bouse  and  subject  to  the  personal  calls  of 
a  physician,  is  held  not  to  be  defeated  by 
the  fact  that  the  injured  went  out  by  direc- 
tion of  his  physician  for  an  occaalonal  and 
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necessary  airing,  if  by  reason  of  his  illness 
he  was  continuously  confined  to  thehousefCK' 
a  large  portion  of  the  time.    (Mi(^)  746. 

The  temporary  absence  of  a  competent 
waftcbman  regularly  nuployed  for  a  mill, 
durine  which  the  mill  is  destroyed  by  fire, 
is  held  not  to  avoid  a  policy  of  insurance  on 
the  property,  which  stipulates  that  state- 
ments in  the  application  shall  be  a  part  of 
the  contract,  although  in  the  application 
the  insured  agrees  to  keefp  a  watchman  on 
the  premises  at  such  times  as  that  whea  the 
fire  occurs.    {Mich.)  730.  > 

Liability  for  loss  resulting  fr<Mn  destruc- 
tim  by  Are  of  a  building  insured  by  a  pol- 
icy exempting  the  insurer  from  liability  for 
loss  caused  by  explosiona  of  any  kind,  un- 
less fire  ensues,  and  in  that  event  for  the 
damage  by  fire  only,  and  providing  that  if 
the  building  or  any  part  thereof  falls,  except 
as  the  result  of  fire,  the  insurance  shall  im- 
mediately cease,  is  held  to  attach  under  the 
former  tuaus^  and  not  to  be  defeated  by  the 
latter,  where  one  corner  of  the  building  is 
knocked  down  by  an  explosion  in  a  neigh- 
boring bnilding,  and  Are  immediately  ap- 
pears in  the  exposed  part,  caused  eithe/  by 
tJiie  flame  of  the  explosion  or  by  fires  liber- 
ated thereby  in  the  building  Insured.  (C. 
C.  A.  7th  C.)  706. 

The  recovery  for  loss  of  prospective  earn- 
ings awarded  because  of  injury  to  a  vessel 
a  collision  is  held  to  be  within  the  rule 
entitling  an  insurer  who  has  received  an 
abandonmrat  of  the  vessel  to  the  fund  re- 
covered on  account  of  the  collisiiHi  from  the 
vessel  in  fault  (C.  C.  A.  6th  C.)  700. 
Oaa. 

A  ga»  company  required  by  statute  to  fur- 
nish gas  to  all  persons  within  a  certain  dis- 
tance of  its  mains  is  held  to  have  the  right 
to  refuse  to  do  so  unless  the  customer  agrees 
to  pay  a  reasonable  rent  for  a  meter,  where 
the  visUuC'Of  gas  required  by  him  will  not 
amount  to  one  sixth  of  such  rent.  (Cal.) 
769. 


Dbcisions. 

nd  associatioxs. 

Release  of  judgment. 

Payment  of  part  of  a  judgment  by  a  third 
person  for  the  benefit  of  the  debtor  is  held 
to  be  a  sufficient  ccmsideration  for  a  r^ease 
of  the  entire  judgment.    (Iowa)  8^. 
Waiver  of  delay. 

When  time  is  made  of  the  essence  of  a 
contract  tor  the  shipment  of  ora^igee  under 
a  contract  of  sale,  acceptance  of  them  when 
shipped  after  the  stipulated  time  is  held  aot 
to  waive  a  right  to  damages  caused  ij  Uie 
delay.    (Mo.)  718. 

Carriers. 

The  duty  of  a  railroad  company  to  one  as 
a  passenger  is  hdd  not  to  have  arisen  when, 
with  the  ticket  in  his  pocket,  he  is  croemng 
tbe  tracks  on  a  public  highway  for  the  pur- 
pose of  boarding  a  train  standing  on  the 
further  track,  and  when  he  has  not  readied 
the  platform  provided  for  passengers.  (HI.) 
827. 

A  carrier  who,  having  engaged  to  trans- 
port imported  goods  in  bond,  pays  duties 
and  takes  the  goods  out  of  bond  without 
authority,  is  held  to  be  liable  for  tbe  dam- 
ages caused  thereby.    (J^.)  923. 

Stoppage  in  tranaitu. 
The  right  of  etoppage  in  transitu  of  a 
carload  of  lumber  is  held  not  to  be  lost  by 
the  storage  of  the  lumber  by  the  carrier  for 
failure  to  unload  within  the  time  required 
by  its  rules,  when  the  freight  charges  re- 
main unpaid  and  the  carrier  has  made  no 
agreement  to  hold  the  property  for  tbe  con- 
signee.   (Mass.)  435. 

Warehousemen. 
A  warehouseman  to  whom  are  delivered 
spirits  in  defective  casks  is  held  to  be  on- 
der  no  obligation  to  exercise  any  care  to 
discovo:  and  cure  the  defect  or  prerent  loss 
by  leakage,  wher^  by  Uie  storage  eontiaet, 
the  risk  of  loss  by  leakage  is  placed  oa  the 
owner  of  the  spirits.    (Cal.)  774. 


ni.  COBTOBATIONS  AND  ASSOCIATIOITS. 


Corporations. 
Minority  stockholders  of  a  corporation, 
who,  by  filing  an  equitable  petition  against 
it  and  its  officers,  succeeded  in  enjoining  it 
from  doin{[  ultra  vires  acts  which  would 
have  required  the  expenditure  of  money, 
are  held  not  to  be  entitled  to  a  judgment  for 
their  attorney's  fees  against  the  corporation, 
when  the  litigation  did  not  result  in  the  re- 
covery of  any  property,  and  tbe  corporation 
itfldf  repudiated  the  efforts  of  the  plaintiffs 
to  thus  protect  its  interests,  and,  in  defense 
to  their  petition,  contended  that  tbe  acts  in 
question  were  not  ultra  vires,  but  author- 
ized hy  its  charter.    (Ga.)  306. 

Dividend. 

Under  a  writing  entitled  "escrow,"  in- 
structing a  depositary  to  deliver  stock  to  a 
third  person  in  case  he  pays  therefor  on  or 
before  a  certain  date,  it  is  held  that  no 
title  passes  to  the  vendee  until  payment  is 
made,  so  as  to  entitle  him  to  dividends  on 
64  Lh  R.  A. 


the  stock  declared  between  the  times  of  de- 
posit and  payment.    (Utah)  608. 

Partnership. 

Members  of  an  insolvent  partnership,  if 
in  good  faith,  and  all  the  partners  consent, 
are  held  to  be  entitled  to  appropriate  their 
own  interest  in  the  partnership  property  to 
the  payment  of  their  individual  AAta  in 
preference  to  those  of  the  partnership. 
(Kan.)  412. 

A  partner  who,  upoa  dissolution  of  the 
partnership  and  exhaustion  of  the  social  as- 
sets, pays  a  judgment  subsequently  reoov- 
ered  against  it  on  partnership  debts,  is  held 
to  be  entitled  to  be  subrogated  to  the  rights 
of  creditors  whose  judgments  he  has  satis- 
fied against  the  real  estate  of  his  copartner 
in  the  hands  of  a  subsequent  purchaser  to 
the  extent  to  which  his  payments  exceed 
his  proportional  part  of  the  liabili^.  (Va.) 
614. 
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Benefit  aocieties. 

A  requirement  o£  the  constitution  of  a 
mutual  benefit  society,  that  its  privileges 
shall  be  limited  to  members  of  a  specified 
religious  denominaticm,  is  held  not  to  vie- 
late  a  provisioD  of  the  state  Constitution  as 
to  religious  liberty.    (Mo.)  723. 

One  who  joins  a  mutual  benefit  society 
whose  by-laws  provide  tbat  no  one  can  be 
a  member  of  it  who  is  a  member  of  a  so- 
ciety not  approved  by  a  particular  church 
ia  held  to  have  no  right  to  complain  if  be 
is  expelled  from  the  society  for  membership 
in  a  society  prohibited  by  such  church. 
(Uicfa.)  727. 

A  provisi(m  in  a  certificate  of  monbraship 
in  a  benefit  society,  that  the  holder  shall 
ctnnply  wiUi  the  constitution  and  by-laws 
of  the  association,  is  held  to  refer  to  such 
laws  as  they  then  exist,  and  not  to  bind 
him  to  submit  to  a  change  subsequently 
made  depriving  him  of  the  right  to  dispose 
of  the  benefit  by  will.    (111.)  836. 

A  mere  general  consent  by  a  member  of  a 
nrurtiml  beneftit-eodety,  4hat  the  eonstitation 
and  by-laws  may  be  amended,  is  held  to  ap- 
ply only  to  such  reasonable  regulations  as 
may  be  witbin  the  scope  of  its  original  de- 
sign, and  not  to  authorize  changes  which 
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will  destroy  the  value  of  his  contract. 
C.)  605. 

A  provision  in  the  constitution  of  a  bene- 
fit socdety,  blia-t  members  iriiall  become  such 
subject  to  the  power  of  the  corporation  to 
change  its  by-laws,  da  hdd  not  to  permit 
the  society  to  change  at  will  the  contract 
it  haa  made  with  each  member.  (N.  C.) 
602. 

Building  associations. 

The  rule  that  the  minimum  premium 
which  a  building  and  loan  association  may 
fix,  to  be  deducted  in  advance  or  paid  in 
instalments,  must  in  any  case  be  a  certain 
definite  sum,  fixed  and  determined  at  the 
time  of  the  making  of  the  loan,  is  held  to 
apply  to  a  foreign  building  aBBOciati(Hi;  and 
a  contract  which  does  not  conform  to  this 
requirement  is  held  not  to  be  within  the 
exemption  from  the  operation  of  the  usury 
laws  given  by  statute  to  domestic  building 
and  loan  associations.    (W.  Va.)  636. 

While  a  building  association  may  fix  a 
minimum  premium,  payable  in  advance  or 
in  periodical  instalments,  it  is  beld  that 
auch  premium  must  be  a  lump  sum,  certain 
and  definite,  and  not  a  percentage  payable 
for  aji  indefinite  time,  at  fixed  periods. 
(W.  Va.)  217. 


rv.  DouEsno  Belations. 


A  mutual  agreement  between  husband  and 
wife  to  separate  on  friendly  terms  and  to 
make  no  future  demands  upon  each  other's 
property,  carried  out  until  the  wife's  death, 
IS  held  not  to  prevent  the  husband  frcHn 
claiming  his  rights  in  her  estate.  (N.  H.) 
654. 

A  man's  heira  at  law  are  held  to  have  no 


right  to  maintain  a  suit  to  set  aside  a 
fraudulent  divorce  from  a  third  person  of  a 

woman  whom,  he  afterwards  attempts  to 
marry,  for  the  purpose  of  defeating  her 
claims  upon  his  estate,  ^vhere  they  were  not 
parties  to  the  divorce  proceedings,  and  had 
no  interest  therein.    (Conn.)  758. 


v.  Fiduciary  Relvtions. 


A  contract  binding  upon  the  ward  or 
upon  his  estate,  however  beneficial  to  the 
ward  it  may  be,  is  held  to  be  beyond  the 
power  of  a  guardian,  and  to  impose  a  per- 
sonal liability  upoh  himself.    (Utah)  354. 

A  person  charged  with  tlie  duty  of  selling 
corporaUon  stock  in  order  to  raise  a  fund 
with  which  to  pay  encumbrances  upon  the 


pr{n>erty  of  the  corporation,  and  who  is  him- 
self the  owner  of  one  of  the  encumbrances, 
is  held  not  to  be  the  trustee  as  to  the  prop- 
erty of  the  corporation  covered  by  the  en- 
cumbrances, and  forbidden  to  protect  his 
own  interests  by  buying  the  prior  liens 
upon  it.    (Kan.)  405. 


VI.  Torts  ;  Negligence;  Injuries. 


Lihcl. 

Libelous  words  in  a  pleading,  which  are 
entirely  foreign  to  the  issues,  wiid  not  per- 
tinent to  the  subject  of  the  contro\'ei':'y,  are 
held  not  to  be  within  the  rule  protecting 
averments  in  judicial  proceedings  as  privi- 
leged.   {Im.)  930. 

In  the  absence -of  anything  to  show  ill-will 
or  malice,  it  is  held  that  a  verdict  must  be 
directed  for  defendant  in  an  action  for  the 
publication  in  a  newspaper  of  an  article 
ridiculing  in  exaggerated  and  uncompliment- 
ary terms  a  public  entertainment  which  is 
not  only  childiKh.  but  ridiculous  in  the  ex- 
treme.   (Iowa)  865. 

Trespass  in  ctttting  lumber. 

One  who  hires  a  gang  of  workmen  and 
furnishes  them  to  a  third  p«^on  together 
64  L.  R.  A. 


with  a  time  keeper,  who  is  to  impart  to 
them  the  lattcr's  orders  as  to  the  time  and 
place  to  work,  is  held  not  to  be  liabln  for 
trespasses  committed  by  Uiem  in  cutting 
timber  upon  a  stranger's  land  under  direc- 
tion of  such  third  person,  although  he  is  to 
pay  the  wages  and  has  power  to  discharge 
the  men,  where  he  is  ignorant  of  the  trei?- 
pa^,  and  has  no  voice  in  directinfj  the  la- 
borers when  and  where  to  work.  (Or.)  C25. 
Wrongful  death;  alien's  right  of  action  for. 

A  woman  suin^  to  recover  damages  for 
the  negligent  killing  of  her  husband,  for  the 
benefit  of  herself  and  her  minor  children 
by  him,  is  held  not  to  be  compelled  to  tea- 
tify  on  cross-examination  to  the  fact  that 
she  has  given  birth  to  an  illegitimate  child 
since  his  death,  for  the  purpose  of  affect- 
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ing  her  cretUbilify  aa  a  witness.  (E.  X.) 
646. 

Under  a  statute  giving  a  right  of  action 
for  wrongful  death,  to  the  next  of  kin  of 
deceased  if  depend^it  on  him  for  support, 
it  is  held  that  an  action  may  be  brouriit  by 
a  nooreeident  alien  for  the  negligent  killing 
of  her  son.    (Mass.)  934. 

Telegt-aph  companies. 

A  telegraph  company  is  held  to  he  liable 
for  losses  caused  by  a  false  tel^^ram  will- 
fully transmitted  by  an  operator  employed 
in  its  oHice,  directing  a  bank  to  pay  money 
on  account  of  a  correspondent  bank.  (C. 
C.  A.  0th  C.)  711. 

Mental  anguish  resalting  from  failure  to 
promptly  deliver  a  telegram  is  held  not  to 
be  BuSicient  to  support  an  action  against 
Uie  telegraph  company  for  such  failure. 
(Ind.)  846. 

Damages  for  injuries  Rowing  out  of  a 
continuing  nuisance,  vbicb  have  accrued 
within  the  statutory  period  before  the  com- 
mencement of  the  action,  although  more 
than  the  statutory  period  has  elapsed  since 
the  completion  of  the  work,  are  held  to  be 
recorerable.    (Wash.)  532. 

Cmnplianee  with  the  specific  directions 
im  the  abatement  of  the  nuisance  in  a  de- 
cree enjoining  the  conducting  of  a  business 
in  such  a  way  that  the  dust  and  fumes  there- 
from constitute  a  nuisance,  is  held  not  to 
absolve  defendant  from  liability  to  punish- 
ment for  contempt  in  failing  to  obey  the 
general  clause  of  the  decree  in  case  such  di- 
rections prove  insuflicaemt.  (Mich.)  454. 
Injuries  on  higktcay. 

The  macadamized  portion  alone  of  a 
street  40  feet  wide,  of  which  about  25  are 
paved  with  cobble  stones  and  the  remainder 
macadamized,  is  held  not  to  be  the  traveled 
part  within  the  meaning  of  a  statute  re- 
quiring travelers  by  carriage  to  keep  to  the 
right  of  the  center  of  the  traveled  part  of 
the  road;  and  therefore  a  travelpr  injnrerl 
by  collision  while  needlessly  on  the  left  of 
the  center  of  the  whole  widtli  of  road  is 
held  not  to  absolve  himself  from  fault  by 
showing  that  he  was  to  the  right  of  the 
center  of  the  macadamized  part.  (R.  I.) 
643. 

Injvry  from  ijasolinr. 
A  merchant  wbo  fills  a  jug  with  gasoline 
for  a  customer,  wi'thouit  complying  with  the 
statute  providing  that  no  gasoline  shall  he 
sold  unless  the  package  containing  it  is 
marked  "gasoline,"  is  held  to  be  liable  for 
injuries  to  a  member  of  the  customer's 
family  by  its  explosion  when  she  attonpts 
to  use  it  believing  it  to  be  kerosene.  (Iowa) 
854. 

ExfiJosion  of  gas  machine. 
Damages  for  personal  injuries  caused  by 
an  explo>?ion  of  an  acetylene  gas  machine 
are  held  to  he  recoverable  in  an  action  for 
breach  of  warranty  of  its  sofety.  (Ky.) 
417. 

Injury  by  driving  logs. 
One  attempting  to    rtoat    logs    down  a 
stream  is  hold  to  be  liable  to  un  abutting 
owner  for  injuries  to  his  land  by  a  jam 
54  L.  K.  A. 


caused  by  the  careless  maimer  of  driving  the 
logs.    (Wash.)  109. 

Injuries  by  dogs. 
Injury  inflicted      savage  dogs  iip<Hi  onA 
who  entered  the  premises  oi  the  owner  li>y 
his  request  is  held  to  render  the  latter  li^ 
ble.    (Ta.)  420. 

Druggists. 

N^ligence  in  putting  up  a  prescription 
is  held  to  render  a  druggist  liable  for  in- 
juries caused  thereby,  although  ihe  negli- 
gence is  that  of  a  registered  pharmacist  em- 
ployed by  him,  which  class  al(me  is  allowed 
by  statute  to  fill  prescriptions.  (Iowa) 
364. 

Combined  negligence  of  master  and  servant. 

In  an  action  against  a  railroad  company 
and  its  conductor  for  an  injury  caused  by 
the  alleged  negligence  of  the  conductor  a 
verdict  in  favor  of  the  latter  is  held  to 
preclude  a  judgment  against  the  ccHnpany. 
(Wash.)  G49. 

Injury  by  servant  to  third  person.  ' 

An  assault  and  battery  inflicted  by  a  sta- 
tion agent  and  another  upon  a  third  person 
is  held  not  to  render  the  railroad  company 
liable  for  damages  when  it  appears  that  the 
difliculty  arose  out  of  a  personal  quarrel, 
and  that  the  agent  was  acting  upon  his  in- 
dividual responsibility.  <Ga.)  810. 
Injuries  io  employees. 

A  foreman  autiiorized  to  purchase,  in- 
spect, and  direct  the  use  of  lumber  for  the 
temporary  structure  of  a  bridge  which  his 
employer  is  engaged  in  constructing  is  held 
to  represent  the  master  in  respect  to  the 
duty  of  inspecting  to  ascertain  if  the  lum- 
ber used  is  reasonably  suitable  for  the  pur- 
pose intended,  so  as  to  render  the  master 
liable  for  injuries  to  other  employees  doe 
to  failure  to  perform  that  duty.  (O.  C.  A. 
7  th  C.)  33. 

A  raa'iter's  liability  for  injury  to  a  serv- 
ant by  a  defective  tool  furnished  for  his 
use  is  held  not  to  be  defeated  by  the  fact 
that  the  defective  condition  was  known  to  a 
fellow  ser\'ant  who  procured  the  tool  for  use 
by  himself  and  the  injured  one.  (Mich.) 
456. 

A  railroad  company  which  fails  to  pro- 
vide suitable  rules  and  regulations  for  the 
control  and  operation  of  hand  cars  used  by 
bridge  gangs  in  coming  to  and  from  a  sta- 
tion to  places  where  they  are  engaged  in  the 
repair  and  construction  of  bridges  is  held 
to  be  guilty  of  negligence.    (Minn.)  481. 

A  shed  of  a  third  person  under  which 
a  railroad  company  runs  a  spur  track  is 
held  to  he  within  the  rule  that  the  work- 
ing place  furnished  by  the.  master  must  be 
reasonably  safe.    (Mich.)  461. 

Injury  to  lineman  of  electric  company. 

An  electric  company  is  held  not  to  be  able 
to  relieve  itself  from  liability  for  injuries 
caused  by  its  failure  to  warn  of  the  danger 
an  employee  unacquainted  with  the  danger- 
ous character  of  the  work  of  a  lineman, 
upon  ordering  him  to  ascend  a  pole  and 
scrape  a  wire,  by  delating  the  performance 
of  such  duty  to  a  foreman  w)io  is  in  a  gen- 
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eral  sense  a  fellow  Bervant  of  the  person 
injured.    (Cal.)  85. 

Injuries  by  felloto  servants. 

A  foreman  and  a  servant  engaged  in  deep- 
ening a  canal  are  held  to  be  fellow  servants 
in  attempting  to  extinguish  a  fire  spreading 
over  adjacent  lands  towards  property  of  the 
master  on  the  canal  bank,  so  that  the  mas- 
ter is  not  liable  for  injuries  to  the  servant 
from  the  negligence  of  the  foremaa  in  fail< 
ing  to  warn  him  of  the  impending  fall  of 
burning  trees.    (N,  Y.)  52. 

The  failure  of  a  foreman  to  keep  cleaned 
ajid  oiled  an  automatic  atop  designed  to  prC' 
vent  the  trolly  from  running  off  the  end 
of  the  track  of  a  travder  used  to  convey 
metal  plates  from  one  place  to  another  in 
the  8hop,  because  of  which  the  stop  fails  to 
work  and  falls  upon  an  employee,  is  held 
not  to  render  the  master  liaole  for  tlie  In- 
jury.    (N.  Y.)  02. 

A  foreman  of  wat«r  supply  of  a  railroad, 
whose  duty  requires  him  to  be  carried  from 
place  to  place  along  the  road,  is  held,  when 
riding  on  a  detached  engine  to  a  place  where 
machinery  needs  repairing,  to  be  a  fellow 
eervant  of  the  engineer,  for  whose  negli- 
gence the  master  is  not  liable.  (C.  C.  A. 
«th  C.)  896. 

A  section  foreman  in  charge  of  a  crew 
on  a.  hand  car,  with  power  to  determine 
where  the  car  should  be  stopped,  is  held  not 
to  be,  in  the  act  of  applying  the  brakes,  a 
fellow  servant  of  one  of  the  crew,  so  as  tu 
relieve  the  railroad  company  from  liability 
ior  injuries  to  the  latter  by  his  negligent 
application  of  the  brakes.    (Ky.)  ~S. 

One  operating  a  body  maker  in  a  can  fac- 
tory, having  authority  to  direct  the  actions 
■of  the  machinc>  tender,  is  held  to  represent 
the  master  in  directing  the  tender  to  remove 
A  can  body  which  has  caught  in  tlic  ma- 
chine, and  not  to  become  the  fellow  servant 
of  Uie  tender  by  reason  of  the  fact  that  it 
is  his  duty- to  start  the  machinery  with  liis 
own  hand,  so  as  to  release  the  master  from 
liabilitv  for  injuries  caused  thereby.  (III.) 
«42. 

Injury  to  passenger. 

Injury  to  a  passenger  caused  by  the  over- 
turning of  a  car  is  held  to  render  the  rail- 
road comjpany  liable,  where  it  leaves  her  in 
the  car  without  warning  because  she  cannot 
undcriftand  the  language  in  which  other  pas- 
sengers are  warned,  after  the  engine  has 
heen  overturned  by  &  washout  and  water  is 
running  along  the  track  in  such  a  way  as 
to  undermine  one  side  of  it  and  render  the 
overturning  of  the  car  probable.  (0.  C.  A. 
^th  C.)  240. 

A  railway  company  which  permits  a 
<lrunken  passenger  to  dance  and  stagger 
near  the  door  of  a  baggage  car  is  held  to 
^  'be  liable  for  injuries  caused  by  his  falling 
{rem  the  ear.    (X.  11.)  955. 

Permitting  a  drunken  possenger  who  has 
1>een  removed  from  a  street  car  for  turbu- 
lence and  an  assault  upon  a  fellow  pasrten- 
gcr.  io  rrturn  to  and  remain  upon  the  car, 
although  his  turbulence  continues,  is  held 
to  render  the  street-ear  company  liable  for 
Jii  L.  R.  A. 


injuries  inflicted  by  him  upon  a  passenger. 
(Md.)  942. 

Assault  by  conductor. 

An  assault  by  a  street-car  conductor  on 
a  passenger  because  the  latter,  after  being 
carried  past  his  station,  in  order  to  stop 
the  car  pulled  the  bell  rope  so  hard  that 
he  broke  it  and  jerked  the  conductor  sev- 
eral feet  alcHig  the  car  floor,  is  held  to  ren- 
der the  c<»Dpany  liable.  (Ala.)  752. 
Ejection  of  drunken  trespasser. 

The  ejection  from  a  train  of  one  who, 
without  right  and  while  in  a  drunken  and 
helpless  condition,  has  boarded  itt  night  a 
train  standing  in  a  cut,  by  trainmen  who 
know  that  a  passenger  train  will  soon  pass 
through  the  cut,  is  lield  to  rraider  the  com- 
pany  liable  for  injuries  by  the  latter  tcain. 
(Ky.)  919. 

Injuries  to  children. 

The  owner  of  an  uninelosed  lot  adjacent 
to  a  highway  in  a  thickly  populated  part 
of  the  city,  who  leaves  unguarded  thereon 
a  heavy  section  of  cement  pipe  of  unstable 
equilibrium,  M'hich  is  an  attractive  play- 
thing for  children  to  roll  about,  and  who 
knows  that  they  resort  there  for  that  pur- 
pc«c,  is  held  to  be  liable  to  a  child  who  is 
injured  by  the  pipe  toppling  over  onto  hint ' 
while  he  is  playing  with  it.    (CtJo.)  284. 

One  who  makes  tin  excavation  upon  his  ' 
land  is  held  not  to  l>c  bound  to  so  guard  it 
as  to  prevent  injury  to  children  who  come 
upon  the  premises  without  liis  invitation, 
express  or  implied,  but  who  are  induced  to 
do  feo  merely  by  the  alluring  attractiveness 
of  the  excavation  and  its  surroundings. 
(Ga.)  3irj. 

A  municipal  corporation  which,  in  con- 
structing a  seiver  in  a  public  street,  leaves 
a  manhole  uncovered  for  several  weeks  and 
near  it  a  pile  of  sand  vntli  knowledge  that 
children  are  accustomed  to  play  in  the  sand, 
is  held  to  be  liable  for  injuries  to  a  child 
who,  while  at  play,  falls  into  the  manhole 
and  is  injured.    (Ind.)  306. 

Injury  in  escaping  danger. 

A  woman  who,  seeing  a  car  which  had 
been  derailed  while  a  flying  drill  was  be- 
ing made,  coming  out  of  the  limits  of  a 
freight  yard  and  across  a  public  street  at 
great  speed  towards  the  place  where  she 
was  standing,  ran  for  safety  and  fell,  is  held 
to  he  entitled  to  recover  for  the  injury 
thereby  received.  {N.  J.  Err.  &  App.)  582. 
Contributory  negligence. 

The  modiflcation  of  the  rule  that  one 
guilty  of  contributory  negligence  cannot  re- 
cover for  injuries  negligently  inflicted,  which 
permits  a  recovery  in  case  defendant  might, 
after  discovering  plaintiff's  peril,  have 
avoi<led  the  iiijurry,is  held  to  bciinapplioable, 
where  plaintiff,  in  attempting  to  put  a  par- 
cel on  the  front  platform  of  a  street  car, 
n^ligently  stood  on  the  side  toward  the 
other  track,  and  upon  perceiving  a  car  ap- 
nronching  became  confused  and  got  caught 
between  tlie  cars  and  was  injured.  (Md.) 
434. 

Failure  to  exercise  ordinary  care  on  the 
part  of  the  person  injured,  before  the  neg- 
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ligence  complained  of  is  apparent  or  should 
have  been  reaitoaably  apprehended,  is  held 
not  to  preclude  a  recovery,  but  to  authorize 
the  jury  to  diminish  the  damages  in  pro- 
portion to  the  fault  attributahle  to  the  per- 
son injured.    {Ga.)  802. 

The  question  whether  or  not  a  boy  ten 
years  old  is  guilty  of  negligence  contribut- 
ing to  his  injuiy,  is  held  to  be  for  the  jury, 
where,  at  a  street  crossing,  he  attempts  to 
ride  a  bicycle  across  street-railway  tracks, 
and  in  so  doing  passes  behind  one  car  and 
comes  immediately  in  front  of  another  ap- 
proaching from  the  opposite  direction, 
which,  because  of  its  d^ective  condition, 
cannot  be  stepped  in  time  to  avoid  colUsiou 
with  him.    (Waah.)  184. 

In  an  action  for  the  death  of  a  child, 
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Unforeseen  result  of  vcrongful  aet. 
One  who  beats  a  horse  in  violation  of  the 
statute  for  preventiwi  of  cruelty  to  animals 
is  held  not  to  be  able  to  escape  liability  few 
an  injury  caused  by  a  blow  falling  on  a  1^- 
stander,  on  the  ground  that  he  used  rea- 
sonable care  to  avoid  the  accident,  which 
was  caused  by  the  shying  of  the  horae  and 
the  slipping  of  his  own  foot,  and  that  such 
result  of  his  acts  was  not  anticipated. 
(Iowa)  367. 

Unforeseen  result  of  lawful  act. 
The  accidental  shooting  of  a  man  upon  a 
highway  by  an  employee  in  a  slai^ghter 
house  who  was  shooting  at  dogs  that  bad 
caused  annoyance  and  trouble  about  the 
place  H  held  not  to  render  etther  employer 
or  employee  liable,  as  the  shooting  of  the 
man  was  entirely  accidental,  and  was  dne 


the  father  as  administrator  being  piaintifT,  j  to  the  deflection  of  the  course  of  the  bullet 
it  is  held  to  be  error  to  instnuit  the  jury  [in  some  manner,  except  for  which  it  could 
that  c<mtributor7  negligence  of  the  father  |  never  have  reached  the  highway.  (Kan.) 
ia  no  defense.    (Neb.)  321.  -402. 

VIL  Pfiiorairry  Rights;  Gifts;  Wilusj  Liexs. 


Adverse  posacasion. 
Adverse  possession  of  a  portion  of  a  rail- 
•Toad  right  of  way  for  a  period  exceeding 
that  designated  by  the  statute  of  limitations 
.  for  the  recovery  of  real  property  is  held  to 
bar  a  right  of  action  to  recover  possession 
thereof.    (Wash.)  520. 

A  railroad  right  of  way  is  hdd  to  be  of 
such  a  public  nature  that  title  thereto  can- 
not be  acquired  against  the  company  by  pre- 
scription or  the  running  of  the  statute  of 
limitations.    (Cal.)  522. 

An  agent's  occupancy  of  a  hou^e  on  his 
principal's  property  as  a  part  merely  of  the 
contract  for  services  is  held  not  to  estjib- 
lish  the  relation  of  tenant  and  landlord  be- 
tween htm  and  the  principal  so  as  to  pre- 
clude him  from  acquiring  an  adverse  title 
to  the  property.    (Ala.)  749. 

Mortgafie. 

A  power  of  sale  inserted  in  a  real-rstntc 
mortgage  ia  held  to  be  a  power  coupled  with 
an  interest,  and  is  not  revoked  or  suspended 
bv  the  death  of  the  mortgagor.  (N.  D.) 
610. 

A  purchaser  of  a  parcel  of  a  tract  of 
laiul,  the  whole  of  which  is  subf^quently 
mortgaged,  is  held  not  to  be  entitled  to  take 
advantage,  after  foreclosure  of  the  mort- 
gage, fA.  a  clause  therein  which  any  par- 
cel may  be  released  upon  payment  of  a  cer- 
tain sum,  where  he  has  unsuccessfully 
sought  to  cast  the  burden  of  the  whole  mort- 
gage on  subsequent  purchasers  of  the  re- 
maining parcels  who  purchased  before  the 
prior  conveyance  was  recorded.  ( Mich. ) 
731. 

Deeds. 

Delireiy  of  a  deed  in  escrow  sufficient  to 
pass  title  is  held  to  be  made  where  the 
grantor  turns  the  deed  over  to  his  house- 
keeper with  instructions  to  deliver  it  to  the 
grantee  on  his  death,  with  no  subsequent 
attempt  to  control  or  take  possession  of  it. 
although  for  safe  keeping  she  places  it  in 
the  grantor's  trunk,  which  is  locked  and 
L.  R.  A. 


the  kev  to  which  he  retains  until  his  death. 
(III.)  865. 

Cift. 

A  gift  of  perpoiialty  placed  in  the  pos- 
session of  a  third  person  for  delivery  t»  the 
donee  is  held  not  to  be  defeated  by  the  fact 
that  the  delivery  is  not  effected  until  the 
donor  has  become  finally  uneon&eions  in  his 
last  illness.  (C.  C.  A." 9th  C.)  708. 
Viatera. 

'Hie  riparian  owners  along  a  stream  of 
water,  the  flow  of  which  has  been  diverted 
from  its  natural  channel  or  obstructed  by 

a  permanent  dnm  which  has  continni^:!  for 
the  time  necessary  to  establish  a  prt'-crip- 
tive  right  to  perpetually  maintain  the  same, 
who  have  improved  tlieir  propt-rty  in  re- 
liance upcn  the  continuance  thereof,  are 
held  to  acquire  a  reciprocal  rif;ht  to  have 
the  artiRcial  conditions  remain  uudibtnrbed. 

(Minn.)  473. 

The  right  to  appropriate  the  water  cf  a 
spring  which  hirs  no  natural  stream  flowing 
therefrom  is  held  to  exist  under  a  statute 
prcviiliiiir  that  all  ditches  constructe'l  for 
the  purpose  of  utilizing  the  spring  ^\'aters 
of  the  state  shall  be  governed  by  t!ie  same 
laws  as  ditches  constructed  for  the  purpose 
of  utilizing  the  waters  of  running  stre.ims. 

(Or.)  628. 

The  right  of  a  riparian  proprietcr  to  use 
the  water  for  irrigating  purposes  is  held 
not  to  be  limited  to  the  tract  of  land  bor- 
dering on  the  stream  as  first  segregated  and 
sold  by  the  government,  but  to  extend  to 
lands  lying  back  of  such  iradt  and  pur- 
chased by  him  from  other  persons.  (Or.) 
630. 

A  paper  reading:  "This  is  good  to  ^Gsa 
Rubie  Ferris  for  eight  hundred  dollars  for 
rare  and  attendance  rendered  by  her  to  me 
in  my  last  sickness.  This  eight  hundred 
dollars  is  to  be  collected  out  of  my  estate 
after  my  death,  provided^  however,  I  die 


Digitized  by 


Google 


li&SVHK  OF  DRUIBIOHS. 
(Civil  Rkmbdim.) 
a  bachelor,*' — is  held  to  be  a  will  when  it 
is  duly  executed  as  such.    (Mich.)  464. 

A  bequeat  by  name  to  aa  uaiiu»>rpOTated 
educational  Bocicty,  which  has  an  eziating 
organization  govemed  a  constitution  and 
by-laws,  and  having  officers  to  conduct  its 
business  affairs  and  carry  out  its  objects, 
is  held  to  be  valid.    (CaL)  281. 

An  absolute  gift,  and  not  a  trust,  is  held 
to  be  created  by  a  will  bequeathing  a  fund 
to  a  church,  and  "suggesting"  that  it' be 
used  to  complete  the  spir^  or  invested  and 
the  inc<nne  used  to  carry  on  a  church  mis- 
sion, or  for  the  ben^t  of  the  church  poor. 
(Md.)  427. 


Be9> 


Lien*. 

A  stipulation  in  a  lease  of  a  farm  for  a 
term  of  years,  that  all  property  of  ever^ 
kind  and  description  belonging  to  the  ten- 
ant that  shall  be  on  the  premises,  or  brought 
thereon  duj'ing  the  term  of  the  lease,  shall 
be  held  as  security  for  the  payment  of  the 
rent,  and  that  there  shall  be  a  lien  on  the 
same  for  the  payment  of  sucb  rent,  is  held 
to  be  ineffectual  to  create  a  lien  for  rents 
due  and  in  arrears,  on  the  crops  grown  on 
the  leased  premises,  and  other  property  not 
in  e990  at  the  time  of  the  lease,  but  after- 
wards brought  thereon  by  the  lessee  (Neb.) 
328. 


VIII.  CiTIL  KEUEDIE9. 


Comiiy. 

A  written  promise  of  a  married  woman 
made  in  a  foreign  state,  where  it  is  valid, 
is  held  to  bo  enforceable  in  New  Jersey,  al- 
though it  would  be  void  if  made  in  the  lat- 
ter state.    (N.  J.  Err.  &  App.)  585. 

A  judgment  against  a  nonresident,  en- 
tered on  a  note  containing  a  power  of  at- 
torney to  confess  judgment  which  is  valid 
in  the  state  where  entered,  is  held  to  be 
entitled  to  full  faith  and  credit  in  other 
states.    (Mo.}  502. 

That  a  judgment  for  alimony  in  a  divorce 
proceeding  is  subject  to  a1t«-ration  from  time 
to  time  vy  the  court  which  rendered  it  is 
held  not  to  prevent  its  being  a  final  decree 
which  may  be  enforced  in  the  courts  of  an- 
other state.    (Wash.)  204. 

Juriitdiction  of  probate  court. 

A  cause  of  action  against  a  railroad  com- 
pany for  negligently  killing  a  person,  which 
is  created  by  statute  for  the  benefit  of  per- 
sona named,  and  is  cnfofcenble  only  by  his 
administrator,  is  held  to  give  jurisdiction 
to  the  probate  court  of  the  county  where 
the  killing  occurred  to  grant  letters  of  ad- 
ministration on  the  estate,  although  the  de- 
ceased was  not  a  resident  of  the  state  and 
owned  no  other  estate  within  its  limits  at 
the  time  of  his  death,  and  the  statutes  pro- 
vide in  case  of  a  nonresident  for  adminis- 
tration only  in  the  county  where  the  greater 
part  of  his  estate  may  be.  (S.  C.)  660. 
Injunction. 

An  injunction  to  restrain  a  representative 
of  a  labor  union  from  enticing  apprentices 
to  break  their  contract  and  become  members 
of  the  union  is  held  to  be  prcperly  granted 
at  the  instance  of  a  manufacturer  who»!e  ap- 
prentices are  under  express  contract  not  to 
join  a  labor  union.    (Fa.)  040. 

To  warrant  an  injunction  restraining,  as 
a  threatened  nuisance,  the  erection  of  a 
building  proposed  to  be  used  for  legitimate 
purposes,  it  is  held  that  the  fact  that  it 
will  bo  a  nuisance  if  so  used  must  be  made 
clearly  to  appear  beyond  all  ground  of  fair 
questioning.    (W.  Va.)  5io. 

Abatement  of  nuisance. 
Sare  as  to  those  things  which  are  by  the 
common  or  statute  law  declared  to  be  nui- 
sances, or  which  are  in  their  very  nature 
palpably  and  indisputably  such,  it  is  held 
54  L.  U.  A. 


that  a  municipal  corporation  has  no  legal 
right  summarily  to  compel  the  abatement  of 
a  particular  thing  or  act  as  a  nuisance, 
without  reasonable  notice  to  tb.e  person  al- 
leged to  be  maintaining  the  same  of  the 
time  and  place  for  hearing,  and  determining 
whether  such  thing  or  act  does  in  law  con- 
stitute a  nuisance.    (Go.)  294. 

The  fact  that  all  places  where  intoxicat- 
ing liquors  are  sold  are  declared  by.  stat- 
ute to  be  nuisances  is  held  not  to  justify 
tlieir  abatement  by  any  person  or  persons 
without  process  of  law.    IKan.)  910. 

A  public  nuisance  consisting  of  a  foice 
across  a  navigable  stream  is  held  not  to  be 
abatable  at  the  suit  of  a  private  individual, 
unless  he  has  some  special  interest  in  the 
Abatement  different  from  and  greater  than 
the  interest  of  the  community.  (Wash.) 
178. 

Attachment. 

An  attachment  levied  on  real  estate  fraud- 
ulently alienated  by  the  attachment  debtor, 
"ven  though  the  legal  title  of  record  is  in 
another,  is  held  to  crc;:te  a  lien  in  favor 
"f  the  attachment  creditor  upon  the  inter- 
est of  the  debtor  in  the  land  attached,  which 
he  may  enforce  by  appropriate  proceedings 
after  recovering  a  judgment.     (JJeb. )  333. 

An  attachment  creditor,  claiming  that  an 
assignment  for  creditors  is  fraudulent  as 
to  him,  and  maintaining  a  hostile  attitude 
toward  the  receiver  of  the  estate,  and  who 
aJJows  the  receircr  to  insure  the  attached 
properly  for  the  benefit  of  the  estate,  is 
held  to  have  no  right,  after  money  is  col- 
lected on  the  insurance  policy,  to  claim  a 
trust  in  his  favor  on  account  of  his  attach- 
ment on  the  burned  building  which  might 
have  satisfied  its  execution  had  it  not  been 
burned.    (Utah)  343. 

Set-off. 

A  creditor  of  an  insolvent  debtor,  who 
bids  in  the  debtor's  property  at  an  execu- 
tion Bale  for  an  amount  in  excess  of  the 
judgment,  is  held  to  have  no  right  to  set 
off  his  claim  against  the  amount  of  his  bid, 
to  which  the  debtor  is  entitled.  (Cal.) 
272. 

Judicial  sale, 
A  sale  of  a  section  of  a  railroad  under  a 
decree  of  court  separate  from  th«  franchise 
is  held  not  to  be  warranted  for  the  purpose 
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of  enforcing  a  contrnctor's  lien.  (C  C.  A. 
~6th  C.)  687. 

Attomeya'  fees. 
That  the  fund  reached  by  a  creditor's  bill 
against  an  insolvent  building  and  loan  as- 
sociation is  all  absorbed  by  prior  claims 
not  secured  by  mortage  or  other  fixed  lien, 
so  that  the  one  who  has  instigated  it  will 
receive  nothing,  is  held  not  to  prevent  the 
.allowance  of  a  reasonable  attorneys  fee  to 
his  s(^citors  out  of  the  fund.  (Tenn.) 
817. 

Habau  corpus. 

A  writ  of  habeas  corpus  directed  to  a  wife 
on  the  application  of  her  husband  touch- 
ing the  custody  of  a  minor  child  is  held 
not  to  be  a  suit  within  the  meaning  of  a 
statute  prohibiting  suits  between  husband 
.and  wife  except  in  special  permitted  cases. 
(La.)  927. 

Limitation  of  actions. 

In  ease  a  defendant,  once  a  re«d«it  of  the 
'State,  departs  and  reudes  out  of  it  before 
a  personal  judgment  against  him,  the  time 
of  his  residence  abroad  is  held  not  to  eix- 
cuse  the  judgment  from  the  statute  of  limi- 
tations, although  he  was  a  resident  whan 
the  ca'use  of  action  on  which  the  judgment 
rests,  arose  or  accrued.    (W.  Va.)  215. 

The  substitution  of  plaintiff  as  adminis- 
trator with  the  will  annexed  after  the  filing 
and  probate  of  the  will,  for  himself  as 
simple  administrator  in  an  action  on  an 
insurance  policy,  is  heid  aot  to  constitute  a 
■new  action  so  as  to  give  the  insurer  the 


DtCl  SIGNS. 
ASD  PaACTtCB.) 

benefit  of  the  expiration  of  the  time  limited 

for  tlie  brin^^ng  of  the  suit  which  ocean 
before  the  substitution  is  made.  (C.  C.  A. 
(ith  C.)  G80. 

An  action  by  a  father  to  recover  damages 
for  the  seduction  of  his  daughter  is  heid 
to  be  barred  1^  the  statute  of  limitationa, 
unless  brought  within  two  years  from  the 
time  the  right  of  action  accrued.  (Ga-> 
811. 

fvidence. 

Evidence  tending  to  show  that  a  p&^y 
to  an  action  tried  to  bribe  a  witness  to  give 
false  testimony  in  his  favor  is  held  to  be 
competent  as  an  admission  of  weakness  in 
his  case,    (N.  Y.)  592. 

Evidence  of  good  character,  while  not  a 
defense,  is  held  to  be  a  circumstance  tCTd- 
ing  to  strengthen  the  legal  presumption  of 
innocence,  and  to  be  weighed  and  estimated 
by  the  jury  according  to  the  weight  of  the 
testimony  by  which  it  is  supported  in  con- 
nection with  that  to  which  it  la  opposed. 
(Del.)  286. 

Slilitary  tribunal. 
A  military  examining  board  provided  br 
the  Constitution  and  statutes  to  determine 
the  moral  character,  capacity,  or  general 
fitness  of  oflteers  of  the  militia,  andliaving 
within  its  jurisdiction  the  powers  of  a  court 
martial,  and  upon  whose  findings  the  gov- 
ernor may  dismiss  an  officer  from  the  serv- 
ice, is  held  to  be  a  judicial  body  whose  de- 
termination may  be  reviewed  by  a  common- 
law  writ  of  certiorari.    (N.  Y.)  597. 


IX.  Chimixal  Law  and  Pkacticb. 


Forgery. 

The  alteration  of  a  memoramUim  as  to  the 
grade  at  grain,  indorsed  on  the  back  of  an 
elevator  receipt  given  by  a  railroad  company 
for  grain  to  be  stored  and  shipped,  is  held 
not  to  constitute  forgery,  since  the  memo- 
randum is  not  part  of  Uie  receipt,  and  the 
alteratirai  does  not  change  the  legal  eSect 
of  the  receipt.    (Ind.)  794. 

An  instrument  in  the  following  form: 
"Mr.  Sage:  Please  let  this  boy  have  a 
single  rig — a  good  one — and  oblige.  I  will 
"bring  it  back  myself.  (Signed)  George 
dinger," — is  held  to  be  the  subject  of 
forgery.    (Neb.)  327. 

Perjur}/. 

False  testimony  given  in  the  course  of 
proceedings  which  are  merely  erroneous  or 
voidable,  even  if  there  are  such  irregulari- 
ties or  defects  as  would  require  a  reversal 
■of  the  cause  on  appeal,  is  held  to  constitute 
perjury,  if  material.    (Okla.)  613. 

Uomieide. 

In  the  absence  of  actual  malice  man- 
slaughter, and  not  murder,  is  held  to  be 

committed  hy  killing  a  man  while  reason- 
ably believing  from  the  circumstances  that 
he  is  in  the  act  of  adulteiy  with  assailant's 
wife,  although  the  assailant  is  in  fact  mis- 
taken.   (Conn.)  780. 

Prison  breach. 
Breaking  a  prison  is  held  not  to  be  effect- 
ed ^  a  prisoner's  concealing  himself  in  a 
iS4  t.  R.  A. 


crevice  in  a  stone  quarry  to  which  he  baa- 
been  taken  to  work  until  the  guards  with- 
draw, and  then  walking  for*th  without  im- 
pedinient,  although  to  aid  the  ooncealment  a 
cover  placed  over  ithe  oreivioe.  Which  ie  re- 
moved when  thee9capeisefi'ec'ted.(Iowa)823. 
Intoxication  lo  excuse  crime. 

Upon  trial  of  an  indictment  for  conspir- 
ing to  commit  murder  the  fact  of  def»id- 
ant's  intoxication  at  the  time  of  the  commis- 
sion of  the  offense  is  held  to  he  properly 
considered  by  the  jury  as  bearing  upon  th'e 
existence  of  the  felonious  intent  necessary 
to  render  him  guilty.    (Ind.)  381. 

Drutikmneas  of  juror. 

The  conviction  of  a  person  of  a  crime 
which  the  Constitution  requii-es  should  be 
tried  by  a  jury  of  twelve,  though  nine  ju- 
rors concurring  might  render  a  verdict,  is 
held  not  to  be  a  l^al  conviction,  though 
twelve  jurors  were  ^ysically  present  dur- 
ing the  trial  and  all  concurred  in  a  ver- 
dict of  guilty,  if  one  of  the  jurors  was  in 
a  drunkra  condition  during  the  triaL  (La.) 
933. 

Prejudicial  remarks  of   prosecuting  attor- 
ney. 

Remarks  of  the  solicitor  general  in  a 
criminal  proceeding,  calculated  to  preju- 
dice the  jury,  and  not  authorized  by  the  evi- 
dence or  any  fair  deduction  therefrom,  are 
held  to  require  the  reversal  of  the  judgment 
and  the  granting  of  a  new  trial'.    (Ga.)  969. 


Digitized  byVjOOg 


INDEX  TO  NOTEa 


(The  General  Index  follows  t&ls.) 


Acceptance.    See  Sals, 
Action.    See  Ueatii. 
Allea*.    See  1>katu. 
AllmonT'    See  IUNkruptct. 
AaMl|ntm«at  for  cr«ditora.    See  also 

UIgbt  of  creditor  to  participate  under 
aBsitfunient  or  deed  ot  trust  for  the 
benefit  of  creditors  whicb  he  has  re- 
pudiated : — ( I.)  When  creditor  has  suc- 
ceBsfully  assailed  asr^lgomeDt  or  deed 
of  trust;  (11.)  when  creditor's  attack 
on  Rflstgnmuit  or  deed  of  trust  has 
tailed ;  (Tir.)*  when  creditor's  attack 
OD  asiil^nment  or  deed  of  trust  Is  still 
ponding  and  undetermined 
Dankroptc?.    See  also  Comts  and  Fees, 

What  constitutes  a  fixed  Ilabiilty  as  evi- 
denced by  a  Judgment  or  an  instrument 
In  writing  absolutely  owing  at  the 
time  of  the  filing  of  the  petition  in 
bankruptcy: — (I.)  Judgments:  (a)  in 
general;  lb)  foraJlmony;  (II.)  writ- 
ten  Itistruments :  (a)  In  general;  (b) 
bonds;  to)  notes;  (d)  leases;  (III.) 
conclnston 

Bill*  and  notes.    See  also  BANKBCFTCt. 
'  Intoxication  of  maker  as  affecting  bona 
fide  holder 
Rights  of  payee  of  note  after  repurchas- 
ing from  bona  fide  bolder 

Bond*.    See  Bakkbuftct. 

t:ontr*cts)  as  to  Talldlty  of  contract  made 
with  Intoxicated  person: — (I.)  Desrree 
of  Intoxication ;  (II.)  taking  advan- 
tage of  intoxicated  person ;  (lit.) 
fraud;  (IV.)  intoztcatton  produced  by 
the  other  party ;  ( V.)  ratification ; 
<TI.)  habitual  drunkards;  (VII.)  as 
alFeettng  a  bona  flde  bolder  of  note ; 
<yill.)  ImpHed  contracts;  (IX.)  ob- 
taining relief;  (X.)  who  may  show 
Intoxication  of  party;  (XI.)  summary 

Corporations.    See   Costs  ahd   Fees  ; 

J  UDGMENT. 

Costs  and  fees|  allowance  of  attorneys' 
fees  out  of  fund  for  attorneys  of 
creditors  who  sue  in  t>ehalf  of  them- 
eelves  and  other  creditors: — (I.)  In 
general;  (11.)  snlt  to  bave  couTeyanee 
set  aside:  (a)  in  general;  (b)  from 
what  part  of  fund  allowance  made ; 
(IlJ.)sult  for  administration  of  de- 
cedent's estate:  (a)  in  general;  (b) 
from  what  part  of  fund  allowance 
made;  (cj  where  plaintiff's  debt  not 
reached;  (IV.)  suit  for  appointment 
of  receiver  and  to  wind  up  Insol- 
vent corporation:  (a)  In.  general;  (b) 
from  what  part  ot  fund  allowance 
made ;  (o)  where  plalntlfTa  debt  not 
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reached;  (V.)  suit  to  enforce  stock- 
holdei-'B  liability ;  (VI.)  proceedings 
in  bankruptcy  cases:  (a)  in  general; 
(r>)  amount  of  fee;  (VII.)  ctmclUBlim  SIT 

Creditors'  bills.    See  Officbbs. 

Death.    See  also  Judombnt. 
Right  of  alien  nonresident  to  maintain 
statutory  action  for  death  of  other 
person  934 

DeedM}  delivery  of  deed  to  third  person ;  or 
record,  or  delivery  for  record,  by  grant- 
or:— (I.)  Delivery  to  person  previous- 
ly authorised  or  designated  by  grantee; 
(II.)  delivery  to  person  not  prevlons- 
ly  authorized  or  designated  by  grantee ; 
recording:  (a)  general  rule  as  to  de- 
livery to  third  person:  (1)  In  general 
<2)  when  nut  to  be  delivered  to  grantee 
until  after  grantor's  death ;  (6)  requi- 
sites on  part  of  grantor:  (1)  general 
statement;  (2)  particular  instances 
and  llinstrattons :  (a)  delivery  with- 
out directions  to  await  grantor's 
death:  (1)  when  held  effective;  (2) 
when  beld  Ineffective;  (b)  delivery 
with  directions  to  await  grantor's 
death:  (1)  when  held  effective;  (2) 
when  held  loefFectlve  ;  (c)  deed  remain- 
ing within  physlcni  power  of  grantor; 
(d)  effect  ol  grontor'a  purpose  to  avoid 
bis  obligations ;  (e)  reservation  ot  llto 
estate  as  Illustrating  grantor's  intent; 

(3)  recording  or  delivery  for  record: 
(a)  In  general;  presumption  from  rec- 
ord; (b)  grantor's  intent;  (o)  ef- 
fect of  return  of  deed  to  grantor ; 
(d)  acceptance ;  bow  and  when  deed 

'  takes  effect;  status  of  title:  (1)  ne- 
cessity of  acceptances;  (2)  what  suf- 
ficient to  show  actaal  acceptance;  ef- 
fect of  assent  or  dissent ;  (3)  different 
tbeorles  witb  reject  to  acceptance: 
(a)  in  g«ieral ;  their  relation  to  the 
time  when,  and  manner  In  which,  tbe 
deed  takes  effect;  (6)  theory  of  rela- 
tion back;  (0)  presumption  of  accept- 
ance: (1)  in  general;  (2)  deed  to 
person  non  gui  Juris;  (3)  trust  deeds: 

(4)  deed  not  beneficial  to  grantee ;  (d) 
cases  illustrative  of  the  nature  ot  tbe 
instrument  and  of  tbe  time  wben  It 
takes  effect ;  (e)  right  of  grantor  to 
revoke;  (A)  rights  of  third  persons: 
(f/)  grantor's  Interest  In,  and  rights 
respecting,  tbe  pri^rty;  (III.)  sum- 
mary 803 

DlTorect    See  Judghbnt. 

Draalienaess.  Contract  with  Intoxi- 
cated person,  see  CerfTSAcrs. 

Exeeutors  and  admlalstraton.  See 
Costs  amd  Fbis. 
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Forsem  b7  making  or  altering  mere 
memorandum: — (I.J  Scope;  (II.)  tbtt 
general  rule;  (III.)  application  to  par- 
ticular kinds  of  memoranda :  (o)  In 
the  nature  of  a  promise  or  order; 
(&)  in  tlie  nature  of  a  receipt  or  ac- 
Qufttiince;  (c)  In  the  nature  of  certifi- 
cates or  Btatementa  of  fact ;  {4)  falsi- 
fication of  dates  and  addresses;  (IT.) 
conclusion  T94 

Frnvdnlent  converaiiecs.  See  Costs 
AND  Vaisa. 

tiarnlstament.    See  Judomest. 

Hnaliand  and  wife.    See  Jcdombst. 

Insolvcncr.    See  JinxiUBNT. 

Insvrance)  insurable  Interest  In  life  of 
parent  or  child  or  other  relative  by 
blood: — (I.)  The  rale  that  pecuniary 
Interest  ia  necessary:  (a)  its  origin 
and  extent;  (b)  what  pecuniary  in- 
terest is  sufficient;  (II.)  the  rule  that 
close  relatlonsbip  Is  sufllclent :  (a) 
origin,  general  statement  and  scope; 
(b)  application  to  interest  of  child  In 
life  of  parent;  (c)  application  to  in- 
terest of  parent  in  life  of  child;  (d) 
application  to  Interest  In  lives  of 
brothers  or  sisters;  (e)  application  to 
Interest  in  lives  of  other  relatives; 
(III.)  consent  of  the  Insured ;  (IV.) 
conclnsion  225 

Judgrment.  See  also  Baxkul'ptct. 
In  favor  of  employee  as  bar  to  recover; 
against  employer  for  emiiioyee's  act  or 
default: — (I.)  The  general  rule;  (II.) 
identity  or  privity  as  to  parties;  (III.) 
Identity  of  Issues;  (IV.)  effect  of  ac- 
tlou  beyond  or  without  authority  ;  (V.) 
the  rule  in  the  principal  case;  (VI.) 
eonclosion  Q49 
Who  may  sue  or  take  other  proceedings 
to  set  aside  Judgments  against  other 
parties; — (I.)  Decrees  fit  divorce; 
(II.)  Judgments  on  confession;  (III.) 
matters  of  administration,  probate 
heirs,  guardian ;  (IV.)  assignment  for 
creditors ;  (V.)  garnishment ;  (VI.) 
foreclosaro  of  mortgage;  (VII.)  Judg- 
ments against  partners;  (Till.)  Judg- 
ments against  corporations;  (IX.)  for 
death  of  party  ;  (X.)  for  usury;  (XI.) 
application  by  surety  or  guarantor ; 
(XII,)  application  by  party  claiming 
property  affected ;  (XIlI.)  application 
by  creditors  seeking  relief;  (XIV.)  ap- 
plication br  other  persons;  (XV.) 
summary  768 

Iieaae.    Bee  Daxkbuptcy. 

Haater  aad  aervant.  See  also  Juod- 
UKXT. 

Tice  principalsblp  as  determined  with 
reference  to  the  character  of  the  act 
which  caused  the  injury: — ^(I.)  Intro- 
ductory; (II.)  master  liable  tor  any 
negligence  which  involves  the  breach 
of  one  of  his  personal  duties:  (aj 
generally;  (Ii)  varloua  forms  In  whlcK 
the  master's  responsibility  Is  stated ; 
(0)  subsidiary  consequences  deduced 
from  the  general  principle;  (d)  ration- 
ale of  the  doctrine  of  nondelegable 
duties ;  (e)  master  sometimes  liable 
54  L.  K.  A. 


both  on  account  of  the  character  of  tte- 
negllgent  act  and  the  offlclal  poalUoa 
of  the  negligent  servant ;  (/)  doctrine 
of  nondelegable  duties  applicable  to- 
artlOclal  peraons ;  (0)  servants  of 
contractors,  when  precluded  from 
availing  themselves  of  the  doctrine  In 
actions  against  their  masters ;  (h) 
delegation  of  personal  duties  to  an  In-  ' 
dependent  contractor,  effect  of ';  (f ) 
same  subject  continued ;  opposing  doc- 
trines discussed;  (y)  Massachusetts 
doctrine  not  Identical  with  that  of 
other  states ;  (it)  servants  may  act 
in  a  dual  capacity;  (I)  pleading;  (m> 
burden  of  proof ;  (»)  propriety  of 
Instructions;  (0)  functions  of  court 
and  Jury ;  (III.)  vbat  duties  are 
deemed  to  be  nondelegable :  (a)  duties 
Imposed  by  statute;  (&)  duty  to  see 
that  the  unintelligent  instrumentalities 
of  the  work  are  reasonably  safe ;  gen- 
eral rule  stated;  (e)  duty  to  see  that 
the  unintelligent  Instrumentalities  of 
the  work,  a&  originally  supplied,  sat- 
isfy the  legal  standard  of  Safety :  (d) 
duty  to  see  that  the  unlntellljrent  in- 
strumentalities are  maintained  in  a 
suitable  condition  for  the  work  to  be- 
done;  (v)  difference  between  the  ex- 
tent of  a  master's  responsibility  for 
original  supply  and  subsequent  main- 
tenance; if)  duty  to  see  that  worn- 
out  or  otherwise  defective  parts  of  In- 
strumontalfties  are  replaced  by  suit- 
able subsUtutes;  (j/)  duty  to  furnish 
proper  medical  treatment  to  sick  or  In- 
jured servants;  (A)  duty  to  hire  suit- 
able servants;  (f)  duty  to  employ 
servants  suRlcIent  In  number  for  the 
work  in  hand;  (>)  duty  to  frame  niles- 
and  regulations  for  the  conduct  of  tbe 
business;  (ft)  dnty  to  bring  regula- 
tions to  the  knowledge  of  employees; 
(Ij  duty  to  carry  out  regulations,  how 
far  absolute:  generally:  (">)  duty  to 
carry  out  regulations  with  respect  to 
the  movements  of  trains;  (11)  duty  to 
impart  information  as  to  permanent 
dangers  normally  incident  to  the  work 
at  the  time  it  is  entered  upon;  (o) 
duty  to  impart  Information  as  to  per- 
manent dangera  superadded  to  the  en- 
vironment after  the  work  has  begun ; 
(p)  duty  to  worn  as  to  dangers  of  the-  ' 
transitory  class  occasionally  superren-  , 
Ing  during  the  progress  of  the  work ; 
(Q)  duty  to  Inspect  instrumentalities; 
geuerally ;  (r)  duty  to  Inspect  Instru- 
mentalities  at  the  time  they  are  first 
brought  Into  use;  («)  duty  to  Inspect 
instrumentalities  during  the  time  tbey 
are  kept  in  use ;  (f )  duty  to  Inspect  In- 
strumentalities belonging  to  another 
person,  but  temporarily  used  by  the- 
master;  (IT.)  ttonllablllty  of  the  mas- 
ter fur  n^Iigeoce  of  coservants  In  re- 
spect to  tbe  details  of  the  work :  (o) 
geuerally ;  (b)  supervision  of  details 
not  a  master's  duty  ;  (c)  merely  tran- 
sitory perils ;  master  not  bound  to  pro- 
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tcct  the  serviuit  agalost ;  (d)  danger! 
caused  by  the  progress  of  tbe  work ; 
tnester  not  bovind  to  protect  servant 
againxt ;  (e>  preparation  or  care  of  In- 
strumentalltlei ;  master  not  responsi- 
ble for,  wbere  tbeu  functions  axe  a 
part  of  the  work  to  be  done;  (fi  nef- 
llgent  nse  of  safe  appliances  by  fellow 
eerrant;  master  not  responsible  for; 
Ig)  rationale  of  doctrine  exempting 
master  from  liability  for  negligence  In 
carrying  oat  tbe  details  of  the  work ; 
(h)  pleading;  (i)  Instnictlons ;  (/) 
functions  of  court  and  jury  in  passing 
upon  evidence;  (1:)  explanation  of 
classification  ol  tbe  cases  cited  In  the 
ensuing  Bsctlons;  (TJ  negligence  of 
eoserrant  Involrlng  merely  the  nse  of 
the  Inatrumoitallties ;  master  not  re- 
sponsible for:  (a)  orders  respecting 
tbe  use  of  the  Instnimentatltles ;  <&) 
choice  of  particular  methods  of  work ; 
(0)  disposition  of  tbe  force  of  employ- 
ees available  for  the  work  In  hand ; 
(d)  assigning  servants  to  work  for 
which  they  are  anfltted;  («)  negli- 
gence In  sending  servants  Into  abnor- 
mally dangerous  ^aces  without  warn- 
ing; (O  tailing  to  warn  servants  as 
to  dangers  arising  from  tbe  executlom 
of  tbe  details  of  tbe  work ;  ig)  absence 
from  the  post  of  duty ;  (h)  selecting 
an  Imperfect  appliance  from  the  stock 
available;  (f)  falling  to  use  tbe  in- 
strumentalities furnished  by  the  mas- 
ter; (/}  negligence  la  falling  to  dis- 
card a  defective  for  a  suitable  Instru- 
mentality ;  (it)  using  instrnmentall- 
tlea  in  a  manner  not  contemplated  nor 
auhorised  by  tbe  master;  (I)  giving 
of  signals ;  («)  negligence  In  carrying 
out  the  express  orders  or  regulations 
of  the  master;  (tt)  failure  to  give  In- 
structions; (o)  negligence  in  manlpu- 
latioQ  of  the  instrumentalities  during 
the  progress  of  the  work;  (p)  negli- 
gence in  tbe  transmission  of  the  mas- 
ter's orders  to  other  servants ;  {VI.) 
negligence  of  coservant  In  respect  to 
the  preparation  or  stmctnral  modifica- 
tion  of  instrumentalities  or  their 
parts;  when  not  Imputed  to  the  mas- 
ter: (a)  Introductory;  (bj  negligence 
which  produces  structural  unsafely  of 
a  temporary  character;  (c)  negligence 
lu  falling  to  adjust  or  secure  iostru- 
mentalltles  or  their  parts  while  in  use ; 
(S)  negligence  in  tbe  preparation  of 
temporary  strnctures  or  other  Instru- 
mentalities as  a  port  of  the  work ;  gen- 
eral rule :  (e)  roffottale  and  limits  of 
a  master's  exemption  from  liability  for 
the  adjustment  or  preparation  of  In- 
strumental 1  ties ;  (/)  special  circum- 
stances not  afTecting  the  extent  of  the 
master's  liability;  (g)  when  the  delin- 
quency is  deemed  not  to  be  in  respect 
to  tbe  details  of  the  work  ;  (VII.)  neg- 
ligence of  coaervants  whose  duty  it  is 
to  keep  tbe  Instrumentalities  In  proper 
condition;  when  not  Imputed  to  tbe 
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master :  (a)  theory  that  a  master  Is 
never  liable  for  negligence  in  regard  to 
Inspection  and  repairs ;  (b)  theory 
that  the  liability  of  the  master  de- 
pends on  the  subject-matter  of  the  in- 
spection or  repairs  n^lected ;  <a)  mas- 
ter liable  where  tbe  delinquent  servant 
was  engaged  In  a  dlffereot  elaas  of 
work ;  (d)  n^lgence  In  failing  to  re- 
place an  unsound  by  a  sound  appli- 
ance, when  master  not  liable  for;  (e) 
all  employees  engaged  in  repairing  re- 
garded as  coservants  of  each  other; 
(VIII.)  doctrine  as  to  tbe  details  of 
work  not  a  protection  to  the  master 
when  bis  own  negligence  or  that  of  a 
vice  principal  was  an  efficient  cause  of 
the  injury:  (a)  master  liable  where 
he  or  his  vice-principal  directed  tbe 
details  of  the  work;  (b)  master  liable 
where  his  own  negligence  Intervenes  as 
a  proxiniste  cause  betweoi  a  delinquent 
coservant's  negligence  and  the  Injury ; 
(a)  master  liable  where  his  own  ante- 
cedent negligence  and  a  subsequent 
deilnqnency  of  a  coservant  are  t>otb  ef- 
ficient causes  of  tbe  injury;  (d)  illus- 
trative cases  as  to  concurrent  negli- 
gence; (e)  master'siiabiiitydetermined 
with  reference  to  the  question  whether 
tbe  coservant's  delinquency  did  or  did 
not  break  the  chain  of  cansatlon :  (1> 
no  break  In  the  chain  of  causation ;  (2) 
chain  of  causation  deemed  to  have 
been  broken  :  (a)  legal  cause  of  tbe  in- 
Jury  held  not  to  be  an  official  act  of 
negligence  on  the  part  of  a  vice  prin- 
cipal ;  (Ii)  defects  in  structures  or 
other  dasEers  of  the  place  of  work ; 
(c)  defects  in  machinery ;  (d)  unflt- 
ness  of  the  delinquent  coservant ;  (e) 
inadequate  number  of  servants;  (/) 
defective  regnlntltms  SS 

Memovaadnm.    Bee  Vommur. 

Mc»rtvas«>    See  JODOMBHT. 

Hnnlelpal  corporatloMii.  Exemption 
of  oIDcer's  salary,  see  OmcEas. 

OlIleerH)  exemptioa  of  officer's  salary 
from  claims  of  his  creditors: — (I.) 
Creditors'  bills  and  supplementary  pro- 
ceedings; (II.)  on  the  ground  of  public 
policy;  (III.)  statdtoiT  provisions; 
(IV.)  school  teacher's  salary;  (V.) 
offlcera  of  munldpaf  eorporatlons  in 
Kentucky;  (VI.)  summary  668 

Parent  and  child.    See  Ixbubancs. 

Fartnerahiv-  See  also  Judombnt. 
Bight  of  partner  who  pays  firm  debt  to 
subrogation  against  copartner : — (I.) 
In  general ;  (II.)  after  dissolution : 
(o)  In  gmeral;  (ft)  debts  assumed  by 
one  or  more  iHuftners;  (o)  death  of 
partner;  (III.)  conclusioo  614 

Pcrjwrri  as  affected  by  Invalidity  of  pro- 
ceeding In  which  testimony  is  taken  618 

Principal  and  snrety.    See  Jcdomsnt. 

Railroads.    See  Hastcs  axd  Sbbvaht. 

Receivers.    See  (Msts  and  Psss. 

Salei  effect  of  acceptance  of  goods  as  a 
waiver  of  damages  for  delay  In  dellv- 
ei7  TU 
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MO  OSTICEBS. 
SBbros«ll»n.    See  Pabtnebship. 
BavpleBBemtaiT  proceedinca.  Sm  Or- 
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Tra»tN.    See   AsRKiNUENT  torn  Cbbdit- 

OKS. 

IJanrr-    See  Jcdamknt. 
Vendor  and  pnrehnaer.    See  Deeds. 
Vice  prlndpmlahlp.    See  Uastcb  ab» 
SmruiT. 
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OPmiONS,  NOTES  AJIfTD  BRIEFS* 

(Separate  Index  to  Notei  precedev  tbla.) 


ACOEPTAHCE. 

See  Sau:,  'SoTtes  at^d  Bbiefs. 

ACOOBD  AND  SATISFACTION. 

Payment  of  part  of  a  judgment  by  a  third 
person  for  the  benefit  of  the  debtor  is  a 
Bufiicient  consideration  for  a  release  of  the 
entire  judgment.  Marshall  v.  Bullnrd 
(Iowa)  862 

*  Notes  and  Briefs. 

Accord  and  satisfaction;  part  payment  of 
liquidated  debt ;  payment  before  due,  or 
where  collateral  benefit  existis;  assumption 
of  new  obligation  and  change  of  position  of 
the  parties;- payment  or  note  by  third  per- 
son. 863 

ACETTLEKE  OAS. 

See  Damages,  5;  Pleadikq,  3. 

ACTION  OB  STTIT. 

By   Heirs   to  Set  Aside  Divorce,  sec 

JcuauEST,  4. 
Against  Purchaser  at  Judicial  Sale,  see 

Judicial  Sale,  5,  0. 
See  also  Insubance,  16. 

1.  The  judgment  detxtor  may  maintain  a 
suit  against  the  purchaser  at  execution  sale 
to  recover  the  excess  of  the  bid  over  the 
amount  of  the  judgment,  upon  the  n^lect 
or  refusal  of  the  officer  to  bring  the  suit 
until  it  ia  about  to  be  barred  by  the  statute 
of  limitations, — especially  where  the  officer 
has  surrendered  the  evidence  of  indebtedness 
and  become  insolvent,  and  the  liability  of 
the  sureties  ia  exhausted.  Meherin  v.  Am- 
brose (Cal.)  272 

2.  Under  a  statute  requiring  the  officer 
selling  property  under  execution  to  return 
to  the  execution  debtor  any  excess  in  the 
proceeds  of  the  sale  over  the  judgment,  in 
case  the  officer  takes  a  check  for  such  ex- 
cess, which  he  wrongfully  surrenders  to  the 
purchaser,  the  judgment  debtor  may,  as 
equitable  assignee,  maintajn  an  action  to 
enforce  payment  of  its  amount,  afjainst  the 
purchaser,  although  he  has  recovered  judg- 
ment against  the  officer  for  the  amount, 
which  has  proved  unavailing  because  of  his 
insolvency.  Id. 

3.  The  name  by  which  an  action  brought 
to  establish  title  to  a  portion  of  a  railroad 
tight  of  vmj  <is  designated  immaterial 
in  determining  the  relief  to  t>e  alTorded.  or 
whether  the  defense  of  prescription  is  avail- 
able, where  there  is,  under  the  statute,  but 
one  form  of  civil  action,  the  character  of 
54      i;.  A. 


which  ia  determined  by  the  substance  of  the- 
complaint.   Southern  P.  Co.  v.  Hyatt  (Cal.) 

622- 

4.  A  railroad  ccnnpany  against  which  a 
right  of  action  exists  for  neigligently  killing 
a  person  is  not  entitled  to  he  made  a  party 
to  proceedings  for  the  appointment  of  an> 
administrator  for  his  estate.  Ke  Mayo  (S. 
C.)  660 

5.  An  insurer  is  not  precluded  from  in- 
tervening to  claim  the  amount  decreed 
against  the  owners  of  vessels  which  damaged 
by  collisicm  the  vessel  on  which  his  contract 
was  written  by  waiting  until  after  the  lia- 
bility has  been  fixed  by  the  appellate  court, 
if  no  issue  was  made  in  the  case  as  to  the- 
distribution  of  the  funds  recovered,  and  the 
appellate  court  did  not  pass  upon  that  ques- 
tion. Mason  v.  Marine  Ins.  Co.  {C.  C.  A., 
6th  C.)  700 

G.  A  purchaser  of  a  railroad  under  a  de- 
cree in  a  creditors'  suit  may  intervene  in  a 
suit  to  enforce  a  construction  lien  upon  the 
property  by  sale  of  the  section  to  which  it 
applies,  to  trnforce  ita  right  to  be  re1iev«l 
from  the  threatened  sale,  by  which  the  unity 
of  the  railroad  will  be  broken.  Connor  v. 
Tennessee  C.  R.  Co.  (C.  C.  A.  6th  C.)  0S7 

7.  In  order  to  authorize  a  change  of  venue 
in  a  criminal  prosecutitHi,  prejudice  on  the 
part  of  a  judge  must  clearly  appear,  and  a 
prima  facie  lowing  of  prejudice  is  insuffi- 
cient.  State  T.  Stark  (Kan.)  010- 

Notes  axd  Briefb. 

See  also  Death. 

Action  or  suit;  who  may  maintain;  on 
bid  at  judicial  sale.  273 

Against  county  on  contract  within  power.. 

292- 

Change  trf  parties  by  amendment  of  plead- 
ing.  420- 

Cbange  of  venue  for  prejudice  of  trial 
judge;  demanded  by  justice.  Olt 

ADUIiTERT. 

Keducing  Degree  of  Crime,  see  Houi- 
CIDE,  1. 

ADVERSE  FOSSESSIOir. 

See  also  Action  or  Suit,  3;  Iiijhtation 
OF  Actions,  1. 

I.  An  agent's  occupancy  of  a  house  on  hiS' 
principal'd  property  aa  a  part  merely  of  the 
froulnict  for  service  does  not  establish  the 
relation  of  tenant  and  landlord  between  him 
and  the  prinnpal,  so  as  to  preclude  him 
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irom  acquiring  an  adyerae  title  to  the  prop- 
erty.   Davis  T.  Williams  (Ala.)  749 

2.  A  railroad  right  of  way  is  of  such  a 
public  nature  that  title  thereto  cannot  be 
acquired  against  the  company  by  prescrip- 
tion or  the  running  of  the  statute  of  limita- 
tions.   Southern  P.  Co.  v.  Hyatt  (Cal.)  522 

3.  A  railroad  company  cannot  set  up  the 
rights  of  the  government  to  defeat  a  title 
acquired  through  adverse  possession  by  a 
third  persMi  to  a  p(»rtion  of  its  right  of  way. 
Northeru  P.  R.  Co.  v.  Ely  (Waah.)  620 

Notes  akd  Bbiefs. 

Adverse  p096e9si<»i;  titJe  by,  to  highway 
«T  other  lands;  dedication  to  public;  rail- 
road right  of  way.  622,  527 

AGREED  CASE. 

A  statement  in  an  agreed  statement  of 
factA  in  a  proceeding  for  violation  of  an 
ordinance  r^ulating  the  keeping  of  dogs, 
that  the  sum  exacted  for  the  privily  of 
keeping  them  is  intraided  as  a  tax  for  reve- 
nue, is  not  binding  on  the  courts  where  the 
ordinance  shows  that  it  is  a  licoiae  fee. 
Oibeon  v.  Harrison  (Ark.)  208 

ALIENS.  . 

8ee  DiUiTn,  2,  NoTBS  ANO  Bbiefs. 

AIJMONT. 

Enforcement  of  Judgment   in  Other 

State,  see  ■Judohbkt,  7. 
See   also   Bankkuptct,   yoTxs  and 

Bkiefs. 

AinMAI.8. 

1.  The  owner  of  savage  dogs,  who  requests 
Another  to  come  into  her  yard,  and,  after 
compliance  with  the  request,  does  not  pro- 
ject her  from  attack  by  the  dogs,  is  respon- 
sible for  the  injury  which  the  dogs  inflict 
-upon  such  person.  Delisle  T.  Btnirriague 
(La.)  420 

2.  Although  an  owner  of  an  animal  is  not 
responsible  when  damage  is  caused  by  an 
untoreacen  accident,  or  an  accident  he  could 
not  guard  against, — as,  when  it  arises  from 
via'  major, — he  is  responsible  when  he  is 
chargeable  with  the  least  fault  Id. 

3.  One  whose  dogs  are  large  and  appear 
vicious  is  placed  on  her  guard  as  to  their 
propensity  to  do  harm.  Id. 

Notes  and  Bbigfs. 

Animals;  liability  of  otvner  of  vicioun 
animals;  snenfer.  420 

ANN  U  ITT. 

KoTEs  AND  Bbiefs. 
Value  of  annuity  bond.  370 

APPEAL  AND  EBBOR. 

To  Preclude  Beview  hy  Certiorari,  see 
CERnOKABT,  3. 

L  The  decisions  of  the  court  of  oyer  and 
terminer  and  the  court  of  general  sessiMis 
were  not  reviewable  by  the  supreme  oourt 
£4  L.  R.  A. 


prior  to  the  adoption  of  the  Delaware  Con- 
»tututicHi  of  1897,  and  they  will  not  be  dp- 
parted  from  by  the  supreme  court  unless  it 
be  satisfied  that  they  are  clearly  erroneous. 
Daniflsv.  SUte  (Del.)  £8G 
AaslKiimeiits  of  error, 

2.  One  of  two  defendants  cannot  assign 
errors  upon  a  general  exception  by  both  to 
the  overruling  by  the  court  of  demurrers 
to  the  complaint,  filed,  one  by  both  defend- 
ants demurring  generally  to  each  paragraph 
of  the  complaint,  and  others  by  the  com- 
plaining defendant  attacking  specified  para- 
graphs of  it.   South  Bend  t.  Turner  (Ind.) 

306 

Qnestloms  not  in  record. 

3.  Appeal  by  defendant  against  whom 
judgment  is  rendered  in  an  action  against 
two  for  an  injury  caused  by  the  alleged  neg- 
ligence of  one  acting  OS  agent  for  the  other, 
in  which  judgment  is  rendered  against  one 
and  in  favor  of  the  other,  will  take  up  only 
that  part  of  the  judgment  which  affects  Ap- 
pellant, and  the  appellate  court  will  have  no 
power  over  the  other  judgment  on  such  ap- 
peal.   Doremus  v.  Root  (Wash.)  649 

4.  An  appeal  by  the  owner  of  a  vessel 
from  a  decree  aAvarding  the  sum  recovered 
for  probable  loss  of  earnings  because  of  a 
collision,  to  the  insurer,  will  not  give  the 
appellate  court  jurisdiction  to  review  the 
portion  of  the  decree  which  awarded  appel- 
fant  the  amounts  recovered  for  loss  of 
freight  under  existing  contracts  and  for  loss 
of  coal  on  board.  Mason  v.  Marine  Ins.  Go. 
(C.  C.  A.  6thC.)  700 
Exoeptlons. 

5.  A  general  exception  to  the  court's 
charge  to  the  jury  is  unavailing  without  a 
speciflcation  calling  the  attention  of  the 
court  to  the  particular  error  that  it  may  be 
corrected.  Wheeler  v.  Grand  Trunk  R.  Co. 
(N.  H.)  055 

6.  Objectionable  remarks  of  counsel  in  ar- 
guing to  the  fury  must  be  preserved  hy  Inll 
of  exceptions,  to  be  the  subject  of  review  on 
appeal.   Illinois  C.  R.  Co.  v.  Joeey  (Ey.) 

78 

Hearlns  and  determination. 

7.  Findings  of  facts  by  the  district  judge, 
afllrnied  by  the  court  of  appeal,  will,  except 
in  case  of  manifest  error,  be  treated  and 
considered  as  tme.  Delisle  r.  Bourriagne 
(La.)  420 

8.  The  appellate  court  is  not  precluded 
from  considering  the  correctness  of  the  over- 
ruling of  a  demurrer  to  an  amended  com- 
plaint by  the  fact  that  tbe  original  and 
amended  complaints  as  they  appear  in  the 
transcript  are  alike,  on  the  theory  that  the 
orij^nal  complaint  was  erroneously  copied 
where  the  amended  one  should  appear,  where 
the  clerk  has  certified  that  the  amended 
complaint  was  correctly  copied,  and  his  duty 
required  the  copying  of  only  that  paper. 
Tndianapolis  Union  R.  Co.  v,  Houlihan 
(Ind.)  787 

0.  The  court  on  appeal  will  not  interfere 
with  the  discretion  of  the  trial  court  as  to 
the  extent  of  the  cross-ezaminaUon  of  wit- 
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nesses,  wliere  a  just  verdict  has  been  ren- 
dered and  the  testimony  objected  to  could 
not  liave  improperly  affected  the  result.  I-a- 
fayette  Bridge  Co.  v.  Olsen  (C.  C.  A.  7th 
C.)  33 

10.  Error  in  contjnuin^  a  temporary  in- 
junction until  final  hearing  cannot  be  cor- 
rected on  ajfpeal  from  the  final  judgment, 
where  the  ^rial  court  itaelf  diMoIved  the 
injunction  at  the  final  hearing.  Watkinsr. 
iJonis  (Wash.)  109 

11.  Action  of  the  appellate  court  not  as- 
signed as  error  is  not  subject  to  review  in 
the  supreme  court.  Peterson  t.  Gibson 
(111.)  836 

12.  The  refusal  to  instruct  the  jury  that 
tiie  burden  of  proving  that  the  insured  did 
not  come  to  his  death  Uirough  causes  from 
liability  for  which  the  policy  excepts  the  in- 
surer is  upon  the  one  suing  on  the  policy 
cannot  be  queationed  for  the  first  time  on 
appeal.  Fidelity  &  C.  Co.  v.  Freeman  (C. 
C.  A.  6th  C.)  680 

13.  Although  the  statute  allows  complaint 
for  the  flrst  time  in  the  appellate  court,  in 
case  of  absence  from  the  complaint  of  aver- 
ments essential  to  the  cause  of  action,  or 
the  presence  of  some  averment  which  abso- 
lutely destroys  the  right  to  recover,  yet 
mere  uncertainty  or  inadequacy  of  averment, 
which  might  have  been  amended  or  cured, 
will  be  deemed  to  have  been  waived  by  a 
defendant  who  proceeds  with  the  trial  to 
final  judgment  without  objecticm.  South 
Bend  v.  Turner  (Ind.)  396 

14.  Failure  to  object  to  an  instruction 
that  three  fourths  of.  the  jury  may  return 
a  verdict  does  not  waive  the  right  to  have 
the  validity  of  the  verdict  considered  on 
appeal,  where  the  receiving  and  entering  of 
the  verdict  are  objected  to,  and  an  excefi^Lon 
taken  to  the  decision  of  the  court  in  over- 
ruling the  objection.  First  Nat.  Bank  v. 
Foster  (Wyo.)  540 

15.  An  exception  to  a  refusal  to  take  a 
case  from  the  jury  at  the  close  of  plaintiff's 
evidence  is  waived  by  the  introduction  of 
evidence  by  defendant.  United  Railways  & 
E.  Co.  V.  State  use  of  Deane  (Md.)  942 

V'}.  A  verdict  for  $15,000  in  favor  of  an 
employee  of  an  electric  company,  who  was 
badly  injured  by  falling  from  a  pole  on 
account  of  contact  with  a  live  wire,  for 
which  the  company  was  responsible,  will 
not  be  set  aside  by  the  appellate  court  as 
cxoesRivG.  Tedftx-d  v.  Los  Angeles  Electric 
Co.  (Cal.)  85 

17.  The  circuit  court  of  appeals  may  re- 
view the  question  whether  or  not  a  finding 
Df  facts  in  an  action  at  law  in  the  circuit 
court  has  any'  evidence  to  support  it  ^ng 
T.  Smith  <C.  C.  A.  9th  C.)  708 

18.  The  admission  of  incompetent  evidence 
does  not  constitute  reversible  error  when 
without  the  evidence  the  decision  must  have 
been  the  same.  Barber  Asphalt  Paving  Co. 
V.  French  (Mo.)  492 

10.  A  judgment  will  not  be  reversed  for 
failure  of  the  trial  court  to  expressly  state 
54  L.  R.  A. 


that  certain  requested  instructdons  are  given, 
where  it  states  that  counsel  have  handed  it 
some  requests  as  stating  propositions  of  law 
by  which  the  jury  should  bo  guided  in  de- 
termining their  verdict,  and  proceeds  to 
read  them  to  tiie  jury,  NoUe  T.  Bessemer 
S.  S.  Co.  (Mich.)  456 

20.  When  proper  instructions  are  given  it 
is  no  ground  of  exception  that  they  are  not 
given  in  the  form  requested.  Wheeler  t. 
Grand  Trunk  R.  Co.  (N.  H.)  066 

21.  It  is  not  error  for  the  court  to  refuse 
to  instruct  the  jury  under  a  request  which 
assumes  the  existence  of  a  fact  to  be  estab- 
lished by  evidence.   Daniels  v.  State  (Del.) 

286 

22.  In  an  aeUon  for  Uie  death  of  a  child 
the  father,  as  administrator,  being  plaintiff, 
it  is  error  to  instruct  the  jury  that  con- 
tributory negligmce  of  the  father  is  no  de- 
fense.  Tucker  v.  Draper  (Neb.)  321 

23.  It  is  reversible  error  to  refuse  defend- 
ant in  an  action  by  a  child  for  personal  in- 
juries an  order  for  a  physical  examination 
of  plaintiff  by  physicians  to  be  appointed  by 
the  court,  where  defendant  has  no  other 
method  of  determining  the  extent  of  the  in- 
jury, and  the  examination  may  be  made 
without  pain  or  danger  to  the  plaintiff. 
South  Bend  v.  Turner  (Ind.)  396 
Judgment. 

24.  Judgment  absolute  must  be  entered 
upon  appeal,  in  favor  of  the  principal,  in  an 
action  against  principal  and  agent  for  an 
injury  caused  hy  the  alleged  negligence  of 
the  agent,  where  judgment  wus  entered  in 
the  trial  court  in  favor  of  the  agent  sad 

Zinst  the  principal,  and  the  principal 
le  appeals,  since  the  judgment  in  favor 
of  the  agent  precludes  a  recovery  agiunst 
the  principal,  and  the  appellate  court  has  no 
power  to  revise  such  juogment.  Doremus  v. 
Root  (Wash.)  649 

APPRENTICE. 

See  also  iNJUircnoN,  2;  Labob  Uhion. 

Notes  axd  Briefs. 

Apprentice;  to  what  age  bound}  right  to 
abandon  service.  640 

APPROPRIATIONS. 

See  Watebs,  11. 

ASBA1TI.T. 

See  Masteb  aitd  Sebtant,  11. 


ASSIGNMENT  FOR  OREDITOBS. 

See  also  Attachment,  6. 

1.  While  a  creditor  is  under  no  obligation 
to  accept  the  provisions  of  an  aasignment 
made  for  his  benefit,  yet  he  cannot  hold  an 
sssignment  good  in  part  and  bad  in  part; 
nor  can  he  receive  the  benefits  of  the  as- 
signment while  he  is  in  actual  hostility  to 
it,  claiming  in  the  courts  that  it  is  fraudu- 
lent and  void,  and  refusing  to  accept  its 
benefits.  Mcl-Aughlin  v.  Park  City  Bank 
(Utah)  343 

2.  A  creditor  is  not  entitled  to  two  in- 

62 
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consi^Wit,  adverse,  or  conflictang  rights,  and 
if  he  accepts  the  benefit  of  an  assignment 
knowing  the  (acts,  he  cannot,  ordinarily, 
impeach  or  repudiate  it  thereafter  on  the 
ground  that  it  Is  illegal  and  fraudulent; 
nor  can  he,  having  repudiated  H,  take  under 
ita  provisions  as  other  creditors  vho  have 
accepted  it.  Id. 

3.  While  an  assignee,  or  a  receiver  as  his 
successor,  holds  the  assigned  property  in 
trust  for  such  creditors  as  accept  we  provi- 
sicms  of  the  assignment,  the  trust  relation 
«annot  exist  between  the  receiver  and  a  cred- 
itor who  repudiates  the  assigmnent  as  well 
as  the  trust  relation.  Id. 

XOTES  AND  BBIETS. 

See  also  Judouent. 

Assignment  for  creditors;  right  of  credit- 
or to  participate  under  assignment  or  deed 
of  trust  for  the  benefit  of  creditors  which 
he  has  repudiated: — (I.)  When  creditw  has 
successfully  assailed  assignment  or  deed  of 
trust;  (II.)  when  creditor's  attack  on  as- 
signment or  deed  of  trust  has  failed ;  ( III. ) 
when  creditor's  attack  on  assignment  or 
deed  of  trust  is  still  pending  and  undeter- 
mined. 343 

ASSOCIATIONS. 

Umncorpora/ted,  as  Beneficiaries,  see 

Wills,  2,  3. 

,  ASSmiFSIT. 

Notes  and  Bbiefs. 

Assumpsit;  money  had  and  received;  ac- 
4nDn  for,  on  theory  of  re»oii»ion  of  contract; 
implied  promise  of  return ;  insurance  aa- 
sessments ;  payments  with  knowledge  of 
fact8;-impossibility  of  putting  in  8tQ4u  guo 
as  affecting.  607 

ATTACHMENT. 

See  also  Insura?:ce,  2. 

1.  An  attachment  levied  on  real  estate' 
fraudulently  alienated  by  the  attachment 
debtor  and  {grantor  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  creditors, 
even  though  the  legal  title  of  record  is  in 
another,  gives  the  attachment  creditor  a 
lien  upon  the  interest  of  the  dd>tor  in  tho 
land  attiched,  which  he  may  enforce  by  ap- 
propriate proceedings  after  recovery  of 
judgment    Westervelt  v.  Hagge  ( Neb. )  333 

2.  The  lien  of  an  attachment  levied  on 
land  fraudulently  alienated  becomes  effect- 
ive and  enforceable  after  the  real  estate  is 
reconveyed  and  restored  to  the  fraudulent 
grantor,  the  same  as  though  the  conveyance 
in  the  first  instance  bad  not  been  made.  Id. 

3.  No  valid  lien  is  acquired  by  an  attach- 
ment on  real  estate  by  a  creditor  a  fraud- 
ulent  grantee  to  whom  the  l^al  title  has 
b^en  conveyed  in  fraud  of  the  rights  of  the 
creditors  of  the  fraudulent  grantor,  and  who 
has, no  actual  interest  therein,  and  who  re- 
stores and  reconveys  the  real  estate  to  the 
fraudulent  grantor,  who  voluntarily  encum- 
bers the  same  for  the  benefit  of  his  credit- 
Si  L.  it.  A. 


ors,  as  against  such  creditors  of  the  grati- 
tor  under  their  liens  thus  acquired.  Id. 

4.  An  attachment  lien  on  land,  the  legal 
title  to  which  is  in  the  attachment  debtor, 
is  subject  to  every  equity  which  exists 
against  the  d^tor  at  the  time  of  tJie  levy 
of  the  attachment,  and  courts  of  equity  will 
limit  the  lien  to  the  actual  inbere^it  of  the 
attachment  debtor  in  such  real  .estate.  Id. 

C>.  An  attachment  creditor  cannot  be 
deemed  guilty  of  laches  such  as  will  forfeit 
his  Uai  where  he  obtains  judgment  in  his 
action  within  two  years  afto"  the  attach- 
ment is  levied  and  mthin  five  months  there- 
after sets  up  his  attachment  in  a  suit  to 
which  he  is  made  a  defendant,  which  is 
brought  to  foreclose  a  mortgage  on  the 
property  upon  which  he  claims  a  lien.  Id. 

6.  An  attachment  creditor  who  sits  back 
during  the  pendency  of  legal  procee<lings, 
and  allows  the  receiver  of  the  estate  to  in- 
sure the  attached  property  for  tlie  benefit 
of  the  estate,  and  who  all  the  time  is  main- 
taining a  hostile  attitude  towards  the  re- 
ceiver and  the  assignment  under  which  lie 
holds,  cannot,  after  money  is  collected  hy 
the  receiver  on  an  insurance  policy,  claim  a 
trust  in  his  favor  on  account  of  his  attach- 
ment on  the  burned  building,  which  might 
have  satisfied  his  execution  had  it  not 
burned.  McTjSughlin  t.  Ps^k  Ci^  Bank 
(Utah)  344 

7.  One  who  has  acquired  a  lien  on  real  es- 
tate, pending  litigation,  after  the  levy  of  an 
attachmrat  thereon,  is  charged  with  notice 
and  takes  subject  to  the  rights  of  the  plain- 
tilf  in  the  action  w^ierein  the  attachment 
was  levied  and  final  judgment  rmdered. 
Westervelt  v.  Hagge  (Neb.)  33? 

8.  Ijcaving  a  copy  of  an  order  of  attach- 
ment with  the  actual  occupant  of  lands  at- 
tached, having  possession  of  the  premises 
and  apparent  authority  over  and  control  of 
the  same,  is  a  compliance  with  the  provi- 
Hions  of  a  statute  requiring  that,  ''w^ere 
the  property  attached  is  real  property,  the 
oflicer  sbsll  leave  with  the  occupant  thereof, 
or,  if  there  be  no  occupant,  in  a  conspicuous 
place  thereon,  a  copy  of  the  order,"  although 
such  occupant  be  not  the  owner  or  lessee  of 
such  premises.  Id. 

i).  An  execution  creditor  is  not  entitled  to 
possession  and  rents  of  the  property  levied 
upon,  before  sale  and  before  the  tjme  for 
redemption  has  expired.  McLaughlin  v. 
Tark  City  Bank  (UUh)  34S 

Notes  a^d  Briefs. 

See  also  Damages. 

Attachment ;  on  real  property ;  levy  OD 
legal  title,  not  on  equitable;  on  property 
conveyed  in  fraud  of  creditors.  334 

ATTORNEYS'  FEES. 

See   Costs   and   Fees,   Notes  Am 
Briefs;  Damages,  4. 

BAILMENT. 

See  Evidence,  Notes  akd  Bbiefs. 
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BANKRTTPTCT. 

1.  The  voluntary  conveyance  by  an  insol- 
vent, for  the  use  of  his  wife,  without  actual 
fraud,  of  all  his  real  estate,  the  value  of 
which  is  not  greater  than  is  subject  by  law 
to  a,  homestead  exemption  durii^  the  life 
of  himself  and  wife  and  the  minority  of  his 
children,  will  not  deprive  him  of  the  right 
to  have  the  homestead  set  off  to  him  in  a 
bankruptcy  proceeding,  in  case  he  obtains  a 
reconveyance  after  the  adjudication  of  his 
bankruptcy,  and  includes  the  land  in  his 
schedule  of  nroperfy.  Re  Tollett  (C.  C.  A. 
Cth  0.)  222 

2.  Liability  upon  a  penal  bond  conditioned 
for  the  payment  of  rents  and  annuities  to 
another  during  life  is  within  the  provisions 
of  S  03a  of  the  bankruptcy  set  of  1808,  al- 
lowing the  proving  against  the  bankrupt's 
estate  of  a  fi^ed  liability,  evidenced  by  in- 
atruinpnt  in  writing;  abeolu^^ly  owing  at 
the  time  of  filing  the  petition,  whether  then 

Eayable  or  not,  but  the  claim  proved  must 
a  limited  to  the  penalty  of  the  bond,  where 
the  computed  value  ol  the  esjaedtAney  ex- 
ceeds that  amount.  Cobb  T.  Overman  (C. 
G.  A.  4th  C.)  369 

Notes  axd  Briefs. 

See  also  Costs  axd  Fees. 

Bankruptcy;  vrh&t  cMistitutea  a  fixed  lia- 
bility aa  evidenced  by  a  judgment  or  an  in- 
strument in  writing  absolutely  owing  at 
the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy:—  (I.)  Jud^ents:  (o)  in  general; 
tb)  for  alimony;  (ZI.)  wi-itten  instru- 
ments: (a)  in  general;  (6)  bonds;  (o) 
notes;  (d)  leases;  (III.)  conclusion.  360 

BANKS. 

Recovery  for  Money  Paid  on  False  Tele- 
gram, see  Telegrapiis,  1. 
See  also  Damages,  40. 

BAKBSBS. 

Agreement  Not  to  Engage  In  Business, 
see  Contracts,  6. 

BEHEVOLENT  SOCIETIES. 

See  also  Damages,  3;  Insubance. 

1.  A  requirement  of  the  constitutiw  of  a 
mutual  benefit  Bociety  t^t  its  privilM|ee 
shall  be  limited  to  members  of  a  specifled 
religious  denomination,  and  that  members 
selecting  to  comply  with  the  rules  govern- 
ing that  denomination  shall  be  suspended  or 
expelled,  does  not  violate  a  provision  of  the 
state  Constitution  securing  the  right  to 
worship  God  according  to  the  dictates  of 
one's  own  conscience,  and  providing  that  no 
human  authority  can  control  or  interfoe 
with  the  rights  of  conscimce.  Franta  v. 
Bohemian  Roman  Catholic  C.  Union  (Mo.) 

723 

2.  A  by-law  prohibiting  members  from 
being  connected  with  societies  not  approved 
by  a  particular  churoh  is  authorized  by  a 
provision  in  the  statute  authorizing  the  in- 
ooi'pora<t<ion  of  mutual  benefit  eocieties,  that 
tliev  fhall  ha^-e  power  to  establish  rules  for 
fi4  L.  t:.  A. 


the  regulation  of  tho  affairs  of  the  corpora- 
tion not  contrary  to  the  laws  of  the  state  or 
United  States,  and  to  decide  the  necessary 
qualifications  of  membership.  Mazurkie- 
wicz  V.  St.  AdelburtuB  Aid  Society  (Mich.) 

727 

3.  One  who  joins  a  mutual  benefit  society 
whose  by-laws  provide  that  no  one  can  be  a 
member  of  it  who  is  a  member  of  a  society, 
not  approved  by  a  particular  church  can- 
not complain  if  he  in  expelled  from  the  so- 
cierty  for  membership  in  a  society  prohibited 
by  such  church.  Id. 

4.  The  financial  secretary  of  a  subordinate 
lodge  of  a  benefit  society,  who  is  designated 
by  tJie  supreme  lodge  to  receive  and  forward 
assessments  from  certificate  holders,  is  for 
that  purpose  the  agent  of  the  supreme 
lodge,  so  that  the  standing  of  certificate 
holders  will  not  be  affected  by  his  failure  to 
forward  assessments  paid  him.  Bragaw  v. 
Supreme  Lodge  K.  &  t.  of  H.  (N.  C.)  602 

5.  A  provision  in  the  constitution  of  a 
benefit  society,  that  members  should  become 
such  subject  to  the  power  of  liie  corporation 
to  change  its  by-laws,  cannot  be  construed 
into  liberty  to  change  at  will  the  contract  of 
Insurance  it  has  made  with  each  member. 

Id. 

S.  A  mere  general  consent  by  a  member 
of  a  mutual  benefit  society,  that  the  consti- 
tution and  by-laws  may  be  amended,  ap- 
plies only  to  such  reasonable  regulations  as 
may  be  within  the  scope  of  its  original  de- 
sign, and  does  not  authorize  changes  which 
will  destroy  the  value  of  his  contract. 
Strauss  t.  Mutual  Reserve,  Fund  L.  Asso. 
(N.  C.)  606 

7.  The  contract  evidenced  by  a  certificate 
of  membership  in  a  mutual  braeflt  society 
cannot,  after  the  holder  has  paid  large  sums 
thereon,  be  altered  by  resolutions  of  liie  so- 
ciety without  the  holder's  consent  so  as  to 
place  him  in  a  clsas  and  aseeas  that  clau 
in  a  manner  different  from  the  rule  applied 
to  newer  members,  the  result  of  which  is 
to  destroy  the  value  of  the  contract.  Id. 

8.  A  provision  in  a  certificate  of  member- 
ship in  a  benefit  society,  that  the  holder 
shaJl  comply  with  the  constitution  and  In- 
laws of  the  association,  a  copy  of  which  i<i 
attached  to  the  certificate,  refers  to  such 
laws  aa  they  then  exist,  and  will  not  bind 
him  to  submit  to  a  change  subsequently 
made,  depriving  him  of  the  right  to  dispose 
of  the  benefit  by  will,  although  the  consti- 
tution provides  for  amendment.  Peterson 
V.  Gibson  (111.)  S3S 

Notes  and  Briefs. 

See  also  Damages  ;  MAnoAuns. 

Benevolent  societies;  by-laws;  limitation 
to  those  necessary  to  society's  purpose  and 
object ;  restricting  members;  charter  and 
by-laws  binding  on  memb^;  religious  re- 
striction; power  of  expulsion;  arbitrary  ex- 
ercise; right  to  hearing.  727 

Substitution  of  beneficiary,  how  effected ; 
change  of  rights  by  act  of  society  after 
death;  right  to  change  by-law  for  welfare 
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of  association;  condition  in  policy  permit- 
ting; binding  insured.  836 

Constitution  and  laws  of,  as  binding  mem- 
bers; unreasonable  by-laws;  validity  of, 
limiting  memoership  to  certain  religious  de- 
nomination; forfeiture  of  property  inter- 
ests. 723 

WbtLt  constitutes  contract;  charter,  con- 
stitution, by-law,  state  law;  amendments  of 
constitution  and  by-laws  as  part  of,  whether 
referred  to  or  not  in  ontificate  or  applica- 
tion; binding  effect  of  amendmraiis;  division 
of  members  into  classes ;  reapportionment  ( 

605 

Subordinate  lodge  as  agent  of  supreme 
lodge;  tinancial  secretary  as;  by-laws  and 
amendments  binding  members;  as  part  of 
contract;  reasonableness.  602 

bictci.es. 

Injury  by,  in  Highway,  see  Municipal 

C'ORPOKATIONS,  4. 

9IIX8  AND  NOTES. 

Parol  Evidence  to  Show  Different  Un- 
derstanding, see  Evidence,  9. 
See  also  Prixcipai,  AND  Agent,  1,  3. 

1.  A  note  is  not  rendered  void  by  the 
fact  that  at  the  time  of  signing  it  the  mak- 
er is  voltintarity  intoxicated,  merely  to  the 
exteut  that  he  cannot  give  proper  attention 
to  it, — that  attention  that  a  reasonably 
prudoit  man  would  be  aUe  to  give.  Wright 
T.  Waller  (  Ala.)  440 

2.  The  general  rule  that  if  a  person,  with 
knowledge'  of  facts  which  will  defeat  a 
promissory  note  in  the  hands  of  the  payee, 
purchases  it  frwn  a  bona  fide  holder  there- 
of, he  may  recover  thereon  upon  the  strength 
of  such  bona  6Av•^,  does  not  apply  to  a  pur- 
chaser who  is  the  payee  of  the  note.  If  he 
sells  such  paper  to  an  innocent  third  person 
and  repurchases  it  for  value,  he  docs  not 
thereby  become  possessed  of  any  better  right 
as  against  the  maker  than  he  posseesed  in 
the  first  initanoe.  Andrews  v.  Kobertfon 
(Wis.)  673 

XoTES  AND  Briefs. 

See  also  BANKarpTCY;  Confmct  of  Laws; 
OUARniAN  Ayi>  Wabd;  Tbusts. 
Bills  and  notes;  fraud  as  affecting  payees 
as  bona  fide  holders:  drafts  for  future  de- 
livery of  goods,  discounted  by  bank;  con- 
temporaneous collateral  written  agreement 
as  affecting  third  person.  676 

Intoxication  of  maker  as  affecting  bona 
fide  holder.  451 

Rights  of  payee  of  note  after  repurchas- 
ing from  bona  fide  holder.  673 

Kights  of  bona  fide  purchaser  under  cir- 
cumfttances  suggesting  inquir}\  3S6 

BLACKSMITH  SHOP. 

See  NtriSANCES,  1. 

BONDS. 

See  also  Bavkruptcy,  2:  Dahages,  2; 

iKTOXICATino  LlQirORS. 

1.  A  sheriff  is  liable  on  his  bond  for  the 
54  L.  11.  A. 


killing  by  a  deputy  of  a  third  person  uiid«f 
the  mistaken  belief  that  he  is  one  for  whose 
arrest  on  a  charge  of  felony  he  has  a  war- 
rant, and  that  the  killii^  is  necessary  to 
prevent  his  escape,  where  the  statute  pro- 
vides that  the  sheriff  shall  be  liable  on  his 
bond  for  am  nilBotnduet  or  default  of  his 
deputies,   ^hnson  t.  Williams  (Ky.)  220 

2.  The  sureties  on  .a  bond  given  by  a4i 
agent  to  his  principal,  to  teeure  the  faifchful 
performance  of  a  contract  by  the  terms  of 
which  the  agent  was  required*  to  make  week- 
ly reports  to  his  prinoipal  of  the  business 
transacted  by  him,  are  released  from  liabil- 
ity on  the  bond  where  the  principal,  without 
the  knowledge  or  consent  of  tne  sureties, 
permitted  the  agent  to  continue  in  rt«  em- 
ploy, and  to  traaaaot  bufldnees  under  the 
agency,  without  requiring  him  to  nralce  such 
weekly  reports,  since  this  constituted  a  ma- 
terial departure  from  the  terms  of  the  tson- 
tract  and  one  affecting  the  substantial 
rights  of  the  sureties.  Fidelity  Mut.  lafe 
AsBo.  v.  Dewey  (Minn.)  943 

3.  Township  bonds  issued  for  the  promo- 
tion of  the  construction  and  operation  of 
mills  and  factories  to  manufacture  sorg- 
hum cane  into  sugar  or  s^rup,  and  the  a«t 
of  March  1,  1889,  authorizing  their  issue, 
arc  beyond  the  powers  of  the  l^^latore 
and  the  township,  auA  are  void.  Dodge  v. 
Alission  Twp.  (C.  C.  A.  8th  C.)  243 

Notes  and  Brif.fs. 

See  also  Bankruptcy;  Intoxicatino  Liq- 

U0B8. 

Bonds;  municipal  aid;  validity  of  statute 
airthorizu^j  whs^  bunneas  puUic  in  natarc. 

243 

BOOKBCAKINO. 

See  CoNSTiTUWOWAi.  T^w,  2,  6. 

BKIBERT. 

As  an  Admission,  see  Evidence,  13. 

BRIDOE. 

See  SiASTKR  AND  Servant,  4,  6 ;  Trial, 
15. 

BUnDINO   AND   LOAN  ASSOCIA- 
TIONS. 

See  also  Conflict  of  Laws,  1,  Votes 
AND  Briefs;  Usury. 

1.  A  fixed  minimimi  premium  in  a  build- 
ing association  which  may  be  paid  in  ad- 
vance or  in  periodical  instalments  must  be 
a  lump  sum  certain  and  definite,  and  not  a 
percentage  payable  hidefinitely  at  fixed 
periods.  Gray  T.  Baltimore  Bldg.  &  I^. 
Asso.  (W.  Va.)  217 

2.  A  building  and  loan  associaticm  may 
fix  a  minimum  premium  to  be  deducted  in 
advance  or  paid  in  periodical  instalments, 
but  in  either  case  such  premium  must  be  a 
certain,  definite  sum,  fixed  and  determined 
at  the  time  of  the  making  of  the  loan. 
Floyd  v.  National  Loan  &  Invest  Co.  (W. 
Va.)  638 

3.  Only  the  principal  of  the  loan,  with 
legal  interest  thereon,  together  with  sneh 
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SUDIB  as  hiive  been  necessarily  expended  in 
preserving  the  property,  leas  the  amounts 
paid  into  the  aasociBtion  by  the  borrower 
as  dues,  interest,  premium,  and  tinea,  to  bE< 
treated  in  the  settlements  as  partial  pay- 
ments, can  be  collected  by  a  building  and. 
loan  association  on  a  contract  for  a  premi- 
um yrhicA  the  law  deenu  usurious.  Id. 

BUILDINGS. 

Increasing  loBuranee  Rates,  see  Injukc- 
TIOTT,  1. 

BTTRIAIi. 

See  also  Nuisances,  2. 

1.  Neither  the  general  police  power,  nor 
charter  authority  to  provide  for  the  health 
and  cleanliness  of  the  city,  will  authorize 
a  municipal  ordinance  prohibiting  all  inter- 
ments within  the  city  limits,  unless  such 

£rohibition  is  reasonable.  Wygant  t.  Mc- 
auchlan  (Or.)  630 
,  2.  Tlie  proMtution  of  the  interment  of 
dead  bodies  within  the  city  Hmita  is  un- 
reasonable where  they  include  large  tracts 
of  land  used  exclusively  for  farming  pur- 
poses, some  of  which  contain  several  hun- 
dred acres  on  which  interments  could  be 
made,  which  would  be  distant  a  Half  mile  or 
more  from  any  human  haUtation  or  thor- 
oughfare. Id. 

3.  An  ordinance  prohibiting  the  interment 
of  dead  bodies  within  the  city  limits,  which 
is  unreasonaUe  as  applied  to  sparsely  in- 
habited sections,  and  general  in  its  acoptt 
and  operation,  must  fall  in  its  entirety.  Id. 

BT-I.AWS. 

See  Henevolent  Societies,  Notes  and 

BlUEFS. 

CANALS. 

.   See  Mastrb  aitd  Seb^ant,  8,  12. 

OABJEUERS. 

Inability  for  Paying  Duties  instead  of 
Transporting  in  Bond,  see  Dam- 
ages, 7. 

Condemnation  of  Landing  for  Public 
Wharf,  see  Eminent  Domain,^!. 

Failure  to  £s>tablish  Alleged  Relation 
of  Passenger,  see  Etidisnce,  24. 

See  also  Damages,  1,  0;  Pboximate 
Cause,  2;  Railboads;  Triai,,  3-6. 

1.  The  duty  of  a  railroad  company  to  one 
as  a  passenger  has  not  arisen  when,  with  a 

fiaasage  ticket  in  his  pocket,  he  is  crossing 
ta  tracks  on  a  puUie  nighway  for  the  pur- 
pose of  boarding  a  train  standing  on  the 
track  farthest  from  him,  and  when  he  has 
not  yet  reached  the  platform  provided  for 
passengers.  Chicago  &  £.  I.  R.  Co.  t.  Jen- 
nings (111.)  827 

2.  A  railroad  company  is  chargeable  with 
the  knowledge  of  its  conductor  and  baggage- 
man as  to  the  helpless  condition  of  a  pas- 
Mtnger  riding  id  the  baggage  car.  Wheeler 
T.  Grand  Trunk  R.  Co.  (N.  H.)  95-5 

3.  The  duty  of  a  railroad  company  may 
be  found  by  tlie  jury  to  include  the  doing  of 
MUK.  A. 


something  to  prevent  injury  to  a  drunkeit 
passenger  who  in  in  a  dangerous  position,' 
the  danger  of  which  it  knows  he  is  ignorant' 
of  and  powerlpsa  to  avoid.  Id.- 

4.  The  duty  of  a  carrier  to  protect  an  in- 
toxicated partfteiiger  from  falling  from  atf 
exposed  position  on  the  cars  is  not  changed 
by  the  fact  iliat  the  intoxication  is  in  viola- 
tion of  a  statute.  Id/ 

5.  That  incapacity  of  a  passenger  is 
caused  by  his  voluntary  intoxication  will 
not  absolve  the  carrier,  upon  discovering  it, 
from  using  due  care  to  prevent  his  Iwing 
injured  because  he  has  placed  himself  in  a 
dangerous  position  without  ability  to  caxe 
for  himself.  Id. 

6.  A  railroad  company  is  liable  for  inju- 
ries to  a  drunken  passenger  caused  by  hia 
fall  from  the  door  of  a  baggage  car,  near 
which  he  wSs  permitted  to  dance  and  stag- 
ger, if,  by  exercising  the  care  the  situation 
required,  it  could  have  prevented  the  injury, 
and  the  passenger  could  not  avirid  tJ< 
though  his  inability  resulted  from  his  volun- 
tary intoxication.  Id. 

7.  A  railroad  company  is  liable  for  inju- 
ries to  a  passenger  by  the  overturning  of  the 
car,  where  it  leaves  her  in  the  car  without 
warning  because  she  cannot  understand  the 
language  in  which  other  passengers  are 
warned,  after  the  engine  has  been  over- 
turned by  a  washout,  and  the  water  is  run- 
ning along  the  track  on  which  Uie  car 
stands,  in  such  a  way  as  to  undermine  one 
side  of  it  and  render  an  overturning  of  the 
car  probable.  Southern  Fac.  Co.  t.  Tarin 
(C.  C.  A.  5th  C.)  240 

8.  A  street-car  cwnpany  is  liable  for  an 
assault  by  its  conductor  on  a  passenger  be- 
cautie  tJie  latter,  after  being  carried  past 
his  station,  in  order  to  stop  the  car,  pulled 
the  bell  rope  so  hard  that  he  broke  it,  and 
jerked  the- conductor  several  feet  along  the 
car  tloor,  notwithstanding  the  passenger,  up- 
on the  conductor's  ftdlowing  him  to  the  plat- 
form, attempted  an  aaaault  on  him.  Bir- 
mingham R.  &  E.  Co.  V.  Baird  (Ala.)  762 

0.  Failure  of  employees  of  a  street-rail- 
way company  to  overpower  or  renKn'e  fr<Hn 
the  car  a  drunken  pasftenger  whose  conduct 
is  such  as  to  indicate  danger  to  other  pass- 
engers if  he  is  permitted  to  ride  unre- 
strained is  negligence  which  will  render  the 
company  liaUe  for  injuries  which  he  in- 
fliote  upon  a  passenger,  although  there  is 
nothing  to  indicate  that  the  one  injured  is 
in  especial  peril.  TTnited  Railways  k  E. 
Co.  V.  State  use  of  Deane  (Md.)  042 

10.  Permitting  a  drunken  passenger  who 
has  been  removed  from  a  street  car  for  tur- 
bulence end  an  aesauli  upon  a  fellow  pas- 
!«eDiger,  to  return  to  and  remain  upon  the  car 
without  further  effort  to  remove  him,  al- 
though his  turbulence  continues,  is  negli- 
gence which  will  render  the  street-oar  com- 
pany liable  for  injuries  inflicted  by  him  up- 
on a  passenger.  Id. 

11.  The  rule  of  contributory  negligence 
does  not  apply  to  an  injury  to'  a  drunken 
passenger  by  falling  from  a  train  while 
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staggering  and  dancing  between  the  open 
doors  of  the  baggage  car,  where,  with 
knowledge  on  the  part  of  t^e  carrier  of  bis 
inability  to  realize  bia  danger  and  to  care 
for  himself,  it  makes  no  effort  to  protect 
him  from  injuir.  Wheeler  t.  Grand  Trunk 
R.  Co.  (N.  H.)  956 
12.  A  carrier  which  pays  the  duties  on 
imported  goods  at  the  place  of  entry,  when 
it  has  agreed  to  receive  and  transport  them 
in  bond  to  ajiotber  place,  where  there  may 
be  a  market  for  the  goods  in  bond  for  pur- 
poses of  export  or  for  sale  to  the  United 
States  government,  is  liable  to  the  owner  for 
the  damages  which  he  sustains  on  account 
of  such  unauthorized  mmnent  of  tbe  duties 
by  tiie  carrio*.  Smith  Bros,  ft  Co.  t.  New 
Orleans  &  N.  E.  R.  Co.  (La.)  023 

Notes  and  Bbiefs. 

See  also  Tbial. 

Carriers;  duty  to  passenger;  liability 
where  proximate  cause  act  of  Qod.  240 

Liability  for  injury  to  one  passenger  by 
another.  942 

Liability  for  assault  by  employees  on 
passenger.  752 

Ejection  of  passenger;  time  and  place; 
exposure  to  danger.  Oil) 

Necessity  of  purchase  of  ticket  or  entry 
of  car  to  create  relation  of  passenger;  lia- 
bility for  running  down  intending  or  de- 

{larting  passenger  crossing  tracks;  duty  to 
ook  ana  listen;  wanton  and  wilful  n^li- 
gence.  828 
Provision  against  liability  for  leakage  or 
breakage;  against  negligence.  774 

Bee  Food,  Notes  a^n  Bhiets. 

CERTIOBARI. 

1.  A  military  examining  board  provided 
tbe  Conatdtuibion  and  atB.tu<t«9  to  deter- 
mine the  moral  cbaracter,  capacity,  or  gen- 
eral fitness  for  office  of  officers  of  the  mili- 
tia, and  having  within  its  jurisdiction  the 
powers  of  a  court-martial,  and  upon  whose 
findings  the  governor  may  dismiss  an  officer 
from  Jthe  sen"ice,  is  a  judiciaJ  body  whose 
determination  may  be  reviewed  by  a  com- 
mon-law writ  of  certiorari.  People  ex  rel. 
Smith  V.  Hoffman  (N.  Y.)  597 

2.  No  implied  exception  from  the  provi- 
sions of  a  statute  authorizing  the  use  of  the 
common-law  writ  of  certiorari  when  not  ex- 
pressly forbidden  by  statute  can  be  made 
in  case  of  the  decisions  ot  state  military 
tribunals  in  proceedings  for  the  discipline 
of  militia  officers  in  time  of  peace,  on  the 
ground  that  if  civil  courts  were  permitted 
to  interfere  with  the  judgment  of  military 
courts  the  discipline  of  the  militia  might  be 
injured.  Id. 

3.  The  appeal  which,undeT  N.Y.Code.Civ. 
Proc.  S  2122,  will  preclude  review  by  writ  of 
certiorari,  means  one  that  can  be  brought, 
argued,  and  heard  us  matter  of  right,  and 
not  a  secret  review  of  a  judgment,  as  of 
54  L.  R.  A. 


that  of  a  military  examining  board,  the  ex- 
istence of  which  cannot  be  known  to  the  de- 
feated party  until  after  tbe  review  baa  been 
made  and  the  judgment  executed.  Id. 

4.  The  governor  is  not  a  proper  party  to 
a  writ  of  oertiorari  to  review  a  determina- 
tion  of  a  military  examining  board  as  to  the 
fttneas  of  a  miliitia  officer  for  his  offioa  Id. 

Notes  ano  Bbieps. 

Certiornri;  to  review  action  of  military 
board  of  examination;  governor's  approvxl 
as  affecting.  697 

charities. 

Notes  akd  Bbiefs. 

Charities ;  bequest  to  unincorp<nuted  soci- 
ety; taking  by  subsequent  corporation.  281 

Civil.  SEBTICE. 

See  Police,  Notes  asb  Buefb. 

COUaSEBOE. 

Compelling  a  foreign  railroad  corporatioa 
operating  a  portion  of  its  road  within  the 
state  to  become  domesticated  is  not  an  un- 
lawful interference  with  interstate  com- 
merce.   C<Hn.  v.  Mobile  &  O.  K.  Co.  (Ky.) 

gi6 

Notes  and  Briefs. 

Commerce;  interstate,  interference  with, 
by  tax  on  vessel  elsewhere  than  in  state  of 
home  porL  212 

CONIXICT  OF  I.AWS. 

Doctrine  of  Fellow  Service,  see  Goubts, 
4. 

1.  The  contract  of  a  foreign  building  asso- 
oiaition,  made  with  a  citdsen  of  West  Vir- 
ginia, secured  by  a  deed  of  itruat  upon  real 
estate  situated  in  this  state,  and  by  its 
terms  to  be  performed  in  the  domialiaiy 
state,  must  conform  to  the  Tequiremiait  of 
the  local  law  with  respect  to  pranioms,  and, 
if  it  does  not,  such  contract  is  not  within 
the  exemption  from  the  operation  of  the 
usury  laws  given  by  the  statute  to  domes- 
tic tiuilding  and  loan  associations.  Floyd 
v.  National  Loan  &.  Invest.  Co.  (W.  Va.) 

536 

2.  The  statute  of  New  Jersey  that  r^u- 
lates  the  right  of  married  ■women  to  make 
contracts  of  suretyship  is  no^  a  declaration 
of  a  public  policy  that  closes  the  courts  of 
tiiat  state  to  ri^ts  of  action  arising  in  oth- 
er jurisdicUons  where  the  law  is  diffo'ent. 
Thompson  t.  Taylor  (N,  J.  Err.  ft  App.) 

685 

3.  The  written  promise  of  a  married 
woman  domiciled  in  New  Jersey,  to  pay  a 
sura  of  money  to  the  order  of  her  husband, 
signed  by  her  at  her  domicil,  and  carried 
by  him.  with  her  acquiescence,  to  New  York, 
and  there  indorsed,  and  delivered  in  ex- 
change for  other  notes  of  like  import,  is  a 
contract  made  in  t^e  state  of  New  York; 
and  the  capacity  of  tlie  wife  to  bind  her- 
self by  a  contract  of  suretyship  is  to  be  de- 
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termined  by  the  law  of  that  state,  so  that  if 
valid  in  the  Btate  of  New  York  it  may  he 
enforced  against  her  in  New  Jerwy,  b1- 
thoufrh  the  cuitract,  if  made  there,  would 
l>e  void.  Id, 

XOTES  XXD  BBIETS. 

See  also  Ji  ogmcnt. 

Extra-territorial  operation  of  statutes ; 
on  nonresident  aliens.  935 

Law  of  place  of  perfonnance  of  contract; 
as  to  note  or  bill;  law  of  forum  as  to  en- 
forcomrnt:  as  to  status  of  married  woman 
nnd  capacity  to  do  business  in  foreign  state. 

683 

'  As  to  contracts  between  husband  and 
wife.  553 
As  to  contracts  of  building  and  loan  asso- 
ciations. 63^ 


COIfSTITUTIONAL  I^W. 

Beligious  Liberty,  see  BENEVOLENT  So- 
cieties, 1-3. 

Impairment  of  Obligation,  see  Con- 
nucTB,  12,  13. 

Summary  Abatement  of  Nuisance,  see 
Nuisances,  4. 

Validity  of  Part  of  Statute  as  to  Pub- 
lic Printing,  see  Statutes,  1. 

Publication  as  to  NonresidenLs,  see 
Wbit  and  Process. 

See  also  Taxes,  4;  Tbiai.,  1,  2;  Vot- 
£Ks  Aso  Elections,  2. 

Conitractlon. 

1.  Where  the  lan^age  of  a  constitutional 
provision  is  plain  a<iid  free  from  ambiguity, 
the  ordinary  signification  of  the  words  em- 
ployed, as  used  in  common  parlance,  must 
be  considered,  and  the  intent  of  the  provi- 
sion gathered  from  the  words  themselves, 
giving  to  them  their  usual  meaning  and 
signification.   Powell  t.  Spackman  (Idaho) 

378 

DeleKation  of  power. 

2.  An  unconstitutional  delegation  of  1^3- 
lative  power  is  not  effected  by  conferring  up 
on  the  state  auditor  the  right  to  issue  li- 
censea  for  bookraaking  on.  horse  races  to  per- 
sons  of  good  character,  to  be  exercised  on 
grounds  of  good  reputa  State  v.  Thomp- 
son (Mo.)  850 
Equal  proteotioa  and  prlTtleKes. 

See  also  infra,  12. 

3.  The  equal  protection  of  the  laws  Is  not 
denied  to  a  foreign  railroad  corporation 
operating  a  portion  of  its  road  within  the 
Btate,  by  omnpdling  it  to  become  domesti- 
cated as  a  conditimi  to  its  continuing  such 
operati(»i.  Com.  T.  Mobile  &  O.  K.  Oo. 
<Ky.)  .  916 

4.  A  statute  Is  not  void  for  granting  spe- 
cial rights,  privileges,  immunities,  or  exemp- 
tions, 'which,  by  not  being  applicable  to  com- 
panies doing  business  on  the  assessment 
plan,  thereby  exempts  them  from  a  provi- 
sion that  false  repres^tations  in  applica- 
tions for  life  or  casualty  insurance  shall 
not  avoid  the  policy  unless  made  with  actual 
intent  to  deceive  or  unless  th^  increase  the 
.14  L.  IL  A. 


risk.  Fidelity  &  C.  Co.  r.  Freeman  (C.  C. 
A.  6th  O.)  680 

5.  A  statute  prohibitingthe  letting  of  pub- 
lic printing  to  papers  which  have  been  es- 
tablished less  than  a  year  violates  the  con- 
stitutional provisions  that  all  laws  of  a  gen- 
eral nature  shall  have  a  uniform  operation, 
and  that  no  citizen  shall  be  granted  privi- 
leges which  upon  the  same  terms  shall  not 
be  granted  to  all  citizens.  Van  Harlingen 
V.  Doyle  (Cal.)  771 

6.  A  statute  prohibiting  bookmaking  or 
pool  selling  at  all  places  except  upon 
grounds  where  the  races  are  to  be  run,  and 
by  all  except  licenced  persons,  is  not  an  un- 
constitutional special  law  on  the  ground 
that  it  grants  special  and  exclusive  rights 
and  immunities.    State  v.  Thompson  (Mo.) 

950 

7.  An  accident  insurance  company  cannot 
insist  on  the  invalidity  of  a  statute  for  un- 
constitutional discrimination  against  fire 
insurance  companies.  Fidelity  ft  C.  Co.  v. 
Freeman  (C.  C.  A.  0th  C.)  680 
]>ve  proMBa  of  law. 

8.  Assessments  for  paving,  made  accord- 
ing to  the  provisions  of  a  city  charter,  by 
apportioning  the  total  cost  of  the  work  to 
the  abutting  lands  according  to  frontage,  do 
not  constitute  a  taking  of  property  for  pub- 
lic use,  or  a  violation  of  U.  S.  Const.  i4th 
Amend.,  as  a  taking  of  profferty  without  due 
process  of  law.  Barber  Asphalt  Paving  Co. 
v.  French  (Mo.)  402 
Police  power. 

9.  The  prohibition  of  the  sale  of  cream 
that  contains  less  than  20  per  cent  ot  fat, 
by  Minn.  Qea.  Stat.  1804,  S  7002,  la  a  valid 
exercise  of  the  police  power,  and  oonstitu- 
tional.  State  V.  Crescent  Creamery  Co. 
(Minn.)  4Sa 

10.  The  police  power  will  not  justify  the 
restriction  of  the  number  of  persons  which 
lodging-house  keepers  alone  may  permit  to 
occupy  one  room  during  the  same  night, 
since  they  are  thereby  deprived  of  their 
property,  and  the  discrimination  in  limit- 
ing the  provisions  to  lodging-house  keepers 
prevents  the  regulation  beins  due  process 
of  law.    llailey  v.  People  (111.)  838 

11.  A  statute  making  it  unlawful  to  herd 
or  graze  sheep  witibin  2  miles  of  an  inhabit- 
ed dwdHng,  and  making  the  owner  of 
sheep  BO  herded  or  grazed  liable  for  damages 
to  the  injured  party,  is  a  valid  exercise  of 
the  police  power  of  the  state,  and  not  un- 
constitutional.  Sifers  t.  Johnson  (Idaho) 

785 

12.  A  statute  making  railroad  companies 
liable  to  all  employees  for  injuries  caused 
by  n^ligence  of  any  of  their  servants  in 
charge  of  any  signal,  telegraph  office,  switch 
yard,  shop,  roundhouse,  looomotdve  engine, 
or  train,  is  not  unconstitutional  as  un- 
equal, but*  is  sustainable  as  an  exvcise  of 
the  police  power  for  the  protection  of  per- 
sons exposed  to  dangerous  agraicies  in  the 
hands  <H  others.  InSanapoIis  Union  R.  Co. 
T.  Houlihan  (Ind.)  787. 
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NOTh:S  AND  BitlEPS. 

A«  to  Jury  Trin-l,  see  Trial. 

See  also  Eminent  Domain;  Tbial. 

C-onstitutional  law;  police  power;  exer- 
cise of,  in  grant  to  board  of  power  to  grant 
or  refuse  physicians  license;  right  to  prop- 
erty in  profession;  exercise  of  judicial  pow- 
er in  correcticxn  of  mistake  or  rGano\'al.  415 

Police  power ;  r^ulation  of  sale  of  cream ; 
standard  for;  preventing  sale  of  property. 

467 

Regulation  or  suppression  of  vice  and  ex- 
ercise of  police  power;  reasonaUenesa  of 
regulations;  delegation  of  l^slative  au- 
thority. ,  950 

Tax  on  dogs  under  municipal  ordinaQce; 
e.xercise  of  police  power.  ,269 

Due  process;  what  oonstitutes.  205 

What  constitutes  due  proceBs;  front-foot 
rule  in  assessmait  as  due  process  of  law. 

494 

Abridgem^t  of  right  oi  liberty  and  prop- 
erty without  due  process ;  restraint  on  trade 
or  business;  what  is  due  process;  discrimi- 
nation  between  businesses  of  the  same  gen- 
eral nature;  police  power,  what  is;  rights 
both  tangible  and  intangible  subject  to; 
clasaificaiion  based  on  distinctions  differ- 
entiating individuals  or  dass  from  others. 

840 

Due  process  in  statutory  r^uTation  of 
supply  of  gas      corporation.  770 

Itcnerolent  society  b^-law  limiting  mem- 
bernhip  to  certain  religious  denomination  as 
denial  of  religious  lilwrty.  723 

Bigbt  of  laborer  or  mechanic  to  fix  value 
of  services.  040 

Preservation  of  health,  governmental 
function;  delegation  of  municipality.  20» 

CONTEMPT. 

Compliance  with  the  specific  directions 
for  the  abatement  of  the  nuisance,  in  a  de- 
cree enjoining  the  conducting  of  a  business 
in  such  a  way  that  the  dust  and  fumes  there- 
from constitute  a  nuisance,  will  not  absolve 
defendant  froqn  liability  to  punishment  for 
contempt  in  failing  to  obey  the  general 
clause  of  the  decree,  in  case  such  directions 
prove  insuflloient.  Korthwuod  v.  Barbrr 
Asphalt  Pav.  Co.  (Mich.)  454 

CONTRACTS. 

Consideration,  see  Evidence,  10. 
Itestraining  Breach  of,  see  Injunctio:^, 
2. 

Notice  in  Warehouse  Receipt  as  Part 
of,  see  Warehouseuen,  1. 

Ses  also  Cobforations,  2;  Husrand 
AND  Wife,  2--4 ;  Labor   Union  ; 

PSINCITAI.  A2n>  AQENT,  3;  SPECIFIC 
PERFORXAITCE,  1. 

Oonatmetion. 

1.  'Ihe  situation  of  the  parties  when  ft 
contract  is  made,  its  subject-matter,  and 
the  purpose  of  its  execution,  are  always  ma- 
terial to  determine  the  intention  of  the  par- 
ties and  the  meaning  of  the  terms  they  used, 
54  I-  11.  A. 


and  when  these  are  ascertained  they  musi 
prevail  over  the  dry  words  of  the  agreemeot, 
KaulTinaa  t.  Raeder  (a  C.  A.  8th  C.)  347 

2.  Commercial  contracts  must  be  inter- 
preted in  the  light  of  cc»nmercial  usages, 
and  their  perff^ manee  must  be  such  as  busi- 
aeas  men  would  naturally  contemplate.  Id. 
VaUdltr. 

3.  An  agreement  that,  for  a  pecuniar}' 
consideration,  a  person  will  withdrawopposi- 
tion  to  the  granting  of  a  pardon,  and  will, 
by  solicitation  and  the  exercise  of  personal 
influence,  endeavor  to  induce  the  pardon- 
ing authority  to  grant  a  pardon  to  <Hie  who 
has  been  convict«i  of  a  crime,  contravenes- 
public  policy  and  is  void.  Deering  ft  Co.  v. 
Cuuuingliam  (Kan.)  410 
Performaneei  braavb. 

See  also  supra,  2. 

4.  All  that  is  ordinarily  required  of  a 
party  to  a  contract  who  has  agreed  to  deliver 
personal  property  upon  the  payment  of  a 
debt  or  price  is  that  he  shall  put  the  prop- 
erty in  some  convenient  place,  subject  to 
the  disposal  of  the  payer  upon  his  compli- 
ance with  the  terms  of  the  contract,  and 
that  he  shall  notify  the  promisor  of  the 
fact.  KaufFman  T.  Raeder  (C.  C.  A.  8tli 
C.)  247 

5.  A  sufficient  offer  to  perform  a  contract 
is  made  where,  nine  parties  having  agreed 
to  pay  a  certain  sum  and  interest  to  plain- 
tilT  on  or  before  a  certain  day,  he  agieein" 
to  assign  and  deliver  to  them  certain  stock 
in  a  corporation  upon  payment  of  the 
money,  plaintilT  deposits  the  stock  in  a  binii 
in  the  eil.y  where  the  contract  was  made,  and 
more  than  forty  days  before  the  day  named 
causes  the  parties  to  be  notified  that  the 
stock  is  in  the  bank,  subject  to  their  dis- 
position, upon  payment  of  the  dfbt,  and 
some  of  the  parties  reside  in  the  city  while 
others  reside  at  a  place  more  than  300  miles 
distant.  Id. 

6.  A  contract  not  to  engage  ia  the  barber 
business  in  any  maimer  in  a  certain  town 
so  long  as  another  person  shall  continue  in 
business,  made  by  the  owner  of  a  barber 
shop  up<m  a  saJe  of  his  furniture,  tooU, 
and  fixtures  to  such  person^  is  violated  by 
working  at  the  barber  trade  as  an  employee. 
Pohlman  v.  Dawson  (Kan.)  915 

7.  A  breach  of  an  independent  coi-enaut 
which  does  not  go  to  the  whole  considera- 
tion of  a  contract,  but  which  is  subordinate 
and  incidental  to  its  main  purpose,  dors  not 
constitute  a  breach  of  the  entire  contract, 
or  warrant  its  rescission  by  the  injured  par- 
ty ;  but  the  latter  is  still  bound  to  perform 
his  part  of  the  contract,  ai^  his  only  remedy 
for  the  breach  is  compensation  ia  damages. 
Kauffihan  t.  Raeder  (C  C.  A.  8th  C) 

24T 

8.  One  party  to  a  Contract  who  has  re- 
ceived and  retained  the  benefits  of  a  sub- 
stantial partial  performance  thereof  by  the 
other  party  cannot  rescind  it,  but  the  con- 
tract must  stand,  and  he  must  perform  his 
part  of  it.  and  his  remedy  for  the  breach 
of  eomplete  performance  by  the  other  party 
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is  liinjted  to  compensation  tiierefor  in 
damages.  Id. 

0.  A  party  to  a  contract  who  has  con- 
ferred upon  the  other  party  thereto  the 
benetita  of  a  substantial  partial  perfonu- 
anco  thereof,  but  vho  has  not  completely 
performed  the  a^ecment,  may  maintain  an 
action  against  -Uie  o4.her  party  for  specifli! 
performance,  or  for  damages  for  the  latter's 
failure  to  perform,  upon  plea  and  proof  of 
his  own  partial  performance,  without  plea 
or  proof  oi  his  complete  performance;  and 
the  defendant  in  such  an  action  may  recoup 
his  damages  for  the  plaintiff's  failure  of 
complete  performance,  or  may  recover  them 
in  an  independent  action  thereftH'.  Id. 
Keselaalam  ud  reforatmtloB. 
See  also  supra,  7,  8. 

10.  The  breach  of  a  dependent  covenant 
which  goes  to  the  whole  consideration  of  a 
contract  gires  to  tiie  Injured  party  the 
right  to  rescind  the  contract,  or  to  treat  it 
as  broken  and  to  recover  damages  for  a 
total  breach.  Id. 

11.  When  the  facts  are  within  the  knowl- 
edj^e  of  botli  parlueis  'to  a  wribtea  controicA, 
and  the  lan^uaffe  used  is  such  as  they  in- 
tended, a  mistake  as  to  the  legaA  effect  of 
•the  coutraet,  or  btuut  i!t»  legal  effect  is  dif- 
ferent from  that  intended,  is  not  available 
as  a  defeuse  at  law,  and  ds  not  ground  for 
a  reformation  of  the  contract  in  a  court  of 
equity.    Andnis  v.  Blazzard  (Utah)  354 

Xmpalnnent  of  obllcatloHS. 

12.  The  l^ialature  may  provide  tliat  no 
breach  of  condition  in  an  insurance  policy 
shall  avoid  it,  as  to  an  insurer  not  injured 
thereby,  without  interfering  with  any  con- 
stitutional right  of  contract,  or,  as  to  fu- 
ture contracts.  Impairing  their  obligation, 
since,  insurance  companies  being  the  crea- 
tures of  the  legislature,  it  may  prescribe 
limitations  in  relation  to  forfeiture  of  their 
contracts.  McGannon  v.  Michigan  Millers' 
Mut.  F.  Ins.  Co.  (Mich.)  730 

13.  A  statute  permitting  a  foreign  rail- 
road corporation  to  extend  i^s  road  through 
the  state,  subject  to  the  restrictions  pre- 
scribed by  its  charter  for  its  government 
within  the  state  of  ite  domicil,  when  ac- 
cepted, constitutes  a  contract  which  ^vill 
preclude  the  state  from  subsequently  requir- 
ing it  to  become  domesticated  as  a  condi- 
tion to  its  continued  enjoyment  of  the  privi- 
lege.  Com.  V.  Mobile  &  O.  K.  Co.  (Ky.) 

XoTEs  AND  Briefs. 

See  also  Confi-iot  of  TjAWS;  CossTrniTioN- 
AL  Law;  Husband  and  Wife;  Sale. 

Contracts;  as  to  validity  of  contract 
made  with  intoxicated  person:  —  (I.)  De- 
gree of  intoxication:  (II.)  taking  advantage 
of  intoxicated  person;  (III.)  fraud;  (IV.) 
intoxication  produced  by  the  other  party; 
(V.)  ratification;  (VI.)  habitual  drunk- 
ards; (VII.)  as  afTecting  a  bona  ftde  holder 
of  note;  (Vlll.)implied  contracts;  (IX.) 
obtaining  relief;  (X.)  who  may  show  in- 
toxication of  party;  (XI.)  summary.  440 
MUK.  A. 


By  <»ie  making  withont  anthority  for  oth> 
ers.  ,  355 

In  fictiUous  name  or  name  of  another: 
liability  of  real  signer.  40S- 

Construction  given  by  the  parties  them- 
selves. 627 

In  restraint  of  trade;  working  as  em- 
ployee as  engaging  in  business.  913 

Effect  of  rescission  of  terms  not  agreed 
on;  signature  without  knowledge  of  lucep- 
tion.  503 

Police  regulations  as  impairment  of  obli- 
gation. 740- 

CONTRIBUTORT  ITEGUGENOE. 

See  Cabkiebs  ;  Nsouokncs;  Stbeit 
Railways. 

CORPORATIOMS. 

Halation  Interfering  with  Gon^ 
merce,  see  Cohhebce. 

Deposit  of  Stock  for  Delivery  on  Condi- 
tion, see  EscBow. 

Taking  Bequest  to  Unincorporated  Soci- 
ety, see  WiLi.8,  3. 

See  also  Costs  and  Fees,  1;  Tbusts.  • 

1.  Foreign  corporations,  upon  complying 
with  the  conditions  required  by  W.  Va. 
Code,  chap.  64,  S  30,  have  the  same  rights, 
powers,  and  privileges  respecting  their  con- 
tracts and  remedies,  if  not  otberwis'!  repug- 
nant to  the  policy  of  the  stoto,  as  domestic- 
corporations  of  like  character,  whether,  un- 
der the  general  law  of  ctxnity,  tb^  would 
have  had  such  rights,  powers,  and  privi- 
leges or  not,  but  they  can  exercise  no  greater 
pon'ers  in  this  state  than  its  domestic  cor- 
porations. Flovd  T.  National  Lran  &  In- 
vest. Co.  (W.  Va.)  536 

2.  A  foreign  corporation  coming  into  West 
Virginia  to  transact  business  must  conform 
to  the  law  of  the  state,  if  there  be  any,  regu- 
lating similar  corporations  organized  under 
the  laws  of  that  state;  and  its  contract,  al- 
though in  terms  solvable  in  the  foreign  state' 
in  which  such  corporation  has  its  domicil, 
must  be  such  a  contract  as  a  similar  domes- 
tic corporation  is  authorized  to  make,  or 
the  courts  of  this  state  cannot  enforce,  or 
permit  the  enforcement  of,  its  performance. 

Id. 

Notes  and  Brtefs. 

'  Coste  of  Suit  to  RcAtraJn  Ultra  Vires  Acte,. 

see  Costs  and  Fees. 
Sec  also  Judgment;  Tbusts. 

Corporations;  what  represented  by  stock; 
rights  of  corporation  in  prt^erty;  dividend; 
right  of  vendee  to.  510* 

llesponsibility  for  crimes  of  servant; 
torte.  712 

Assets  of  insolvent  as  trust  fund.  6W 

Admission  by  agent;  implied  duties;  scope 
of  anthority;  inferred  discretion.  503 

COSTS  ANI>  FEES. 

1.  Minority  stockholders  of  a  corporation,, 
who,  by  filing  an  equitable  petition  against 
it  and  ite  officers,  succeeded  in  enjoining  it 


Digitized  by 


Goog 


986 


COTTOLBN  K— COVEBAKT. 


&nd  them  from  doin^  ultra  viret  acta  which 
would  have  required  tho  expenditure  of 
money  belonging  to  it,  were  not  entitled-to  a 
judgment  for  their  attorney's  fees  against 
the  corporation  when  there  was,  as  a  re- 
sult of  the  litigation,  neither  a  recovery  of 
property  for  the  corporation,  nor  adminis- 
tration or  distribution  by  the  court  of  any 
fund  brought  into  its  hands  for  thie  pur- 
pose, and  when  the  corporation  itself  repudi- 
ated the  effort  of  iiie  pladnitiffa  to  thus  pro- 
tect ita  interests,  ana,  in  defense  to  their 
petition,  stood  squarely  upon  the  proposi- 
tion that^e  acts  in  question  were  not  ultra 
vires,  but  authorized  by  its  charter.  Alex- 
ander V.  Atlanta  &  W.  P.  R.  Co.  (Ga.)  305 

2.  That  the  fund  reached  by  a  general 
creditors'  bill  against  an  insolvent  building 
and  loan  association  is  all  absorbed  by  prior 
claims  not  secured  by  mortga^  or  other 
fixed  lien,  «o  that  t^  one  who  instigated  it 
will  receive  nothing,  will  not  prevent  the  al- 
Iffirance  of  a  reasonable  fee  to  his  solicitors 
out  of  the  fund,  since  their  work  was  done 
for  the  benefit  of  ail  the  distributees. 
Campbell  v.  Provident  Sav.  &  L.  Soc. 
(Tenn.)  817 

3.  Costs  may  be  awarded  against  one  who 
has  constructed  a  ditch  with  the  avowed 
purpose  of  diverting  a  certain  quantity  of 
water  from  a  stream,  in  an  action  to  rajoin 
him  from  so  dcnng,  although  at  the  Ume 
of  trial  he  has  not  done  so  and  in  fact  has 
caused  no  injury  to  the  complaining  party. 
Jones  T.  Com.  (Or. J  030 

Notes  and  Briets. 

Costs  and  fees;  payment  of  expenses  by 
oorporation  in  suit  by  stockholders  to  re- 
strain ultra  viret  acts;  fees  of  pUuntiiT's  at- 
ttnneys.  306 

Allowance  of  attorneys*  fees  out  of  fund 
for  attorneys  of  creditors  who  sue  in  behalf 
of  themselves  and  other  creditors: — {!.)  In 
general;  (II.)  suit  to  have  conveyance  set 
aaide:  (a)  in  gwierul;  {&)  from  what  part 
of  fund  allowance  made;  (III.)  suit  for 
administration  of  decedmt's  estate:  (a)  in 
general;  (b)  from  what  part  oi  fund  allow- 
ance made;  (o)  where  plaintilTs  debt  not 
reached;  (IV.)  suit  for  appointment  of  re- 
ceiver and  to  wind  up  insMvent  corporation : 
(a)  in  general;  (&)  irom  what  part  of  fund 
allowance  made;  (c)  where  plaintiff's  debt 
not  reached;  (V.)  suit  to  enforce  stockhold- 
ers' liability;  (VI.)  proceedings  in  bank- 
ruptoy  cases:  (a)  in  general;  (6)  amount 
of  fee;  (VII.)  conclusion.  817 

COTTOIXKE. 

See  Food,  Notes  and  Bbiefs. 

ooinrTEEs. 

See  also  Cowstitutioitai,  Law,  6. 

OfTieials  in  charge  of  the  financial  affairs 
of  a  county  have  no  authority  in  law  to 
purchase  vaccine  matter,  and  make  the  cost 
of  the  same  a  charge  against  the  county. 
Daniel  v,  Putnam  County  (Ga.)  202 

Notes  and  Briefs. 
Counties;    power   other   than  expressly 
54  L.  R.  A. 


granted;  common-law  liability;  action 
against,  on  contract  within  power. 

COURTS. 

Agreed    Statement    as    Binding,  see 

AtiREED  Case. 
Review  of  Military  Board,  see  Cektio- 

RARI,  I,  2. 

See  also  Incojcpetest  Pebsons;  Nui- 
sances, 3. 

1.  Tlie  decision  of  the  question  whether  a 
tax  or  a  public  debt  is  for  a  public  or  pri- 
vate purpose  is  not  a  legislative,  but  a  judi- 
cial, function,  and  a  legifdature  cannot  make 
a  private  purpose  a  public  purpose,  or  draw 
to  itself  or  create  the  power  to  authorize  a 
tax  or  a  debt  for  such  a  purpose  by  ita 
mere  flat.  Dodge  v.  Mission  Twp.  (C.  C. 
A.  8th  C.)  242 

2.  The  doctrine  of  stare  decisis  applies 
with  peculiar  force  to  decisions  respecting 
real  property,  vested  rights,  and  those  mat- 
ters of  general  oommeraialimportaiKewhich 
tend  to  infiuence  future  business  toansae- 
tions;  but  questions  where  the  deciaimas  do 
not  constitute  a  business  rule — as  where  per- 
sonal liberty  is  involved — will  be  met  by 
considerations  which  favor  certainty  and 
stability  in  the  law.  Daniels  t.  State 
(Del.)  SSA 

3.  The  question  respecting  the  proper  rel.t- 
tion  of  character  evidence  to  the  other  evi- 
dence in  the  case  docs  not  involve  any  of 
those  essentially  important  rights  and  in- 
terests favored     the  doctrine  m  precedrats. 

Id. 

4.  The  question  of  fellow  service,  in  an 
action  by  an  employee  in  a  Federal  court  to 
recover  from  his  employer  for  personal  in- 
juries inflicted  through  n^ligeiice,  is  not 
one  of  local  law  to  be  settled  by  the  deci- 
sions of  the  highest  courts  of  the  state  in 
which  the  cause  oi  action  arose.  LouisvUle 
£  N.  B.  Co.  V.  Stuber  (C.  C.  A.  6Ui  C.) 

XoTES  AND  Briefs. 

Courts ;  Federal ;  effect  of  construction  of 
state  statute  by  state  courta.  237 

Power  to  declare  unreasonable  what  legis- 
lature has  specifically  declared  may  be  done. 

638 

Interference  by;  with  military  tribunals. 

597 

Juri3dicti(»i  and  custody  of  property  in 
suit  to  enforce  mechanics'  liens;  proceeding 
t»  rem;  conflict  of  jurisdiction  between  state 
and  United  States  court;  enforcement  of 
United  States  court  decree;  control  of  de- 
cree by  state  court;  conflict  of  jurisdiction 
as  to  insolvent  corporation;  state  insolvency 
laws.  690 

COVENANT. 

Sec  also  Specitio  Pebfobuancc,  3. 

1.  A  covenant,  and  not  a  condition,  is 
created  by  a  clause  in  a  conveyance  of  land 
lor  a  college  campus,  which  states  that  the 
conveyance  is  upon  express  conditi<m  that 
the  land  shall  be  devoted  excluaivdy  as  part 
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of  the  campus,  although  another  condition 
la  that  it  shall  revert  to  the  grantor  if 
abandoned  or  devoted  to  other  uses  before  a 
certain  date,  after  which  a  forfeiture  is  not 
to  occur  under  any  circumstances.  Loa  An- 
geles University  v.  Swarth  (C.  0.  A.  9th  C.) 

262 

2.  A  co\'enaut  in  a  conveyajice  of  land  for 
a  college  campus,  that  it  shall  be  devoted 
exclusively  as  a  part  of  the  campus,  and 
that  no  buildings  shall  be  erected  thereon 
except  those  devoted  to  university  purpoees, 
is  not  broken  by  the  placing  thereon  of  lum- 
berj  tools,  sheds,  derricks,  engines,  and  oil 
tanks  lOT  the  exploration  foi  oil  supposed  to 
be  bvneath  the  surface,  where  bUch  occupa- 
ti-*c  will  probably  be  of  a  temporary  charac- 
ter, evsn  if  oil  *ia  found,  and  the  general 
purposes  of  the  grant  may  be  materially 
advanced  by  the  pecuniary  results  of  the 
developrocnt.  Id. 

KOTES  A.ND  BnlEFS. 

Covenants;  restrictive,  as  to  use  of  land; 
enforcement;  necessity  of  continuance  of 
plaintilT's  interest;  change  of  condition  as 
affecting.  265 

OREAH. 

See  CoKSTiTunosAL  Law,  Notes  and 

Bru:fb. 

CREDITORS'  BILL. 

See  CtoSTS  and  Fees,  2;  Officers, 
Notes  akd  Bbiefs. 

ORIMINAI.  LAW. 

Change  of  Venue,  see  Action  ob  Scit, 
7. 

Character,  see  Evidence,  22. 

See  also  Homicioe;  New  Trial,  2; 

Trial,  2. 

One  who  is  present  at  the  commission  of  a 
malicious  trespass,  advising  or  encouraging 
the  destruction  of  property,  is  equally  guilty 
with  those  actually  committing  the  offense, 
although  he  may  not  in  person  injure  the 
property,  since  in  misdemeanors  all  con- 
cerned, if  guilty  at  all,  are  principals. 
State  T.  Stark  (Kan.)  910 

Notes  and  Briefs. 

Acts  of  Servants,  see  Cobforations. 

See  also  Trial. 

Criminal  law;  intoxication  as  affecting 
resptmsibility  tor  crime.  301 

DAMAGES. 

See  also  Appeal  and  Ebbob,  16; 
Df^tii,  6;  iHTOxiCATma  LiquoBS; 
Sale,  2. 

1.  Punitive  damages  may  be  awarded  in 
an  action  against  a  street-car  company  for 
an  assault  by  its  conductor  upon  a  passen- 
ger. Birmingham  R.  ft  E.  Co.  t.  Baird 
<Ala.)  762 

2.  Punitive  damages  cannot  be  awarded 
against  a  sheriff's  bond  for  the  wrongful 
54  L.  R.  A. 


act  of  the  sheriff's  deputy  in  killing  a  third 
person  under  the  mistaken  belief  that  he  is 
a  felon  for  whose  arrest  the  deputy  has  a 
warrant,  and  that  the  killing  is  necessary 
to  prevent  his  escape.  Johnson  v.  Williams 
(Ky.)  220 

3.  The  rule  that  the  damages  for  breach 
of  a  contract  insuring  a  life  are  the  pre- 
miums paid  prior  to  the  breach,  with  in- 
terest thereon  from  the  date  of  each  pay- 
ment, is  applicable  to  contracts  in  mutual 
beneflt  asaociationa.  Strauss  r.  Mutual  Re- 
serve Fund  Tj.  As  so.  (N.  C.)  005 

4.  Counsel  fees  expended  in  good  faith 
in  an  effort  to  reoover  the  money  are  not 
properly  part  of  the  damages  to  be  recovered 
frmn  a  telegraph  company  by  a  bank  which 
has  been  induced  to  pay  out  money  by  a 
false  telegram  forwarded  by  an  employee  of 
the  compai^]',  either  at  common  law  or  un- 
der a  statute  allowing  as  damages  for  this 
conversion  of  property  a  fair  compensation 
fixe  the  money  properly  expended  in  pursuit 
of  it  Pacific  Postal  Teleg.  Gable  Co.  t. 
Bank  of  Palo  Alto  (C.  C.  A.  Oth  C.)  711 

5.  Damages  for  perstmal  injuries  caused 
by  the  explosion  <rf  an  acetylene  gas  ma- 
cbwa  may  be  recovered  in  an  action  for 
brrach  of  warranty  of  its  safety.  'Tyler  v. 
Moody  (Ky.)  417 

ft.  Twenty-five  hundred  dollars  is  not  an 
excessive  award  against  a  street-car  com- 
pany for  the  act  of  its  conductor  in  striking 
a  passenger  several  timra  in  the  face  merely 
because,  in  order  to  stop  the  car,  he  pulled 
the  bell  rope  so  hard  as  to  break  it.  Bir- 
mingham R.  ft  E.  Co.  T.  Baird  (Ala.) 

752 

7.  l>amagea  resulting  to  the  owner  of  im- 
ported goods  from  the  unauthorized  pay- 
ment of  duties  thereon  at  the  port  of  entry, 
by  a  carrier  which  had  agreed  to  transport 
them  in  bond,  are  such  as  might  have  been 
foreseen  by  the  carrier,  within  the  meaning 
of  Lft.  Civ.  Code,  arts.  1034-1943.  Smith 
Bros,  ft  Co.  V.  New  Orleans  ft  N.  E.  R.  Co. 
(iJi.)  023 

Notes  and  Briefs. 

For  Breach  of  Bond,  see  ImoxiCATiNa 
Liquors. 

lUghts  of  Insurer  and  Insured  a^inst 

Wrongdoer,  see  INSURANCE. 
See  also  Death. 

Damages;  for  breach  of  warranty  on  sale. 

418 

Actual  only,  recovemtble  where  no  malice 
shown  in  libel.  031 

For  injuries  caused  by  negligence  and 
fright;  natural  and  probable  consequence. 

5S3 

Punitive,  for  assault  by  railroad  employ- 
ees. 752 

Money  properly  spent  in  pursuit  of  prop- 
erty as  part  of;  attorneys'  fees  in  attach- 
ment proceedings;  injimction.  713 

For  breach  of  insurance  contract;  compen- 
sation; equitable  value  of  policy;  recovery 
of  premiums  and  assessments  paid.  607 
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DEATH. 

Declarations  of  Deceased  as  to  Claim- 
ant's Dependence,  see  Evidence, 
17,  18. 

AppcHntment  of  AdministratoT  and  At- 
tack oa,  see  Executobs  akd  Aj>- 

ICINISTBATOBS,  2,  3. 

See  also  Action  ok  Suit,  4;  EnoEncE, 
6,  12;  MoBTGAflEy  1;  Pleadino.  4. 

1.  A  new  action  for  the  benefit  of  persmis 
named,  and  not  a  continuation  of  that  be- 
longing to  decedent,  is  created  by  Rev.  Stat. 
1893,  §S  2315,  2316,  2318,  which  provide 
that,  in  case  of  death  by  wrongful  act 
which,  had  death  not  ensued,  would  have 
entitled  tiie  injured  party  to  maintain  an 
aeti<m,  tbe  person  causing  the  death  shall 
be  liable  to  an  action,  notwiULstanding  the 
death,  for  the  benefit  of  the  next  of  kin  and 
heirs  at  law,  to  the  extent  of  their  injury, 
to  be  brought  by  the  executor  or  adminis- 
trator, in  case  the  injured  person  has  not 
recovered  judgment  before  death.  Re  Mayo 
(S.  C.)  660 

2.  An  a^ion  for  negligent  killing  of  her 
SOD  may  be  brought  by  a  nonresident  alien 
under  Mass.  Stat  1887,  chap.  270,  S  2.  Mul- 
hall  V.  Fallon  (Mass.)  034 

3.  Minors  have  a  cause  of  action  fo^  a 
personal  injury  which  resulted  in  the  death 
of  their  mother,  as  the  right  of  action  of 
the  mother  is  made  to  survive  in  the  name 
of  her  children.  Delisle  T.  Bourriague  (La.) 

420 

4.  Partial  dependence  upon  her  son  for 
the  necessities  of  life  is  sufficient  to  enable 
a  woman  to  maintain  a  suit  for  his  negli- 
gent killing,  under  the  ifassachusetts  stat^ 
utes.    Mulhall  v.  Fallon  (Mass.)  034 

5.  Under  the  Kentucky  statutes,  gross 
negligence  is  not  necessary  to  entitle  an  ad- 
ministrator to  compensatory  damages  for 
the  negligent  killing  of  his  intestate.  lUi- 
m»s  C.  K.  Co.  T.  Josey  (Ky.)  78 

Notes  and  Briefs. 

See  also  Execctubs  aitd  ADiumsxRATOBS; 
Judgment;  Tbiai. 

Death;  right  of  alien  nonresident  to 
maintain  staUitory  action  for  deatii  of  oth- 
er person.  934 

Contributory  negligence  Of  beneflciajy  to 
defeat  statutory  action.  322 

Minor's  right  of  action  ton  mother's  death 
where  father  survives.  421 

Suit  for,  by  administrator  of  Mtate;  non- 
resident administrator.  661 

DEDICATIOir. 

Notes  and  Bum. 

Dedication;  of  land  to  poblic  use;  form 
of  deed;  railroad  as  public  highway;  dedi- 
cation to  public  use;  grant  of  right  of  way 
for  railroad.  522 

DEEDS. 

See  also  COVENANT. 

Delivery  of  a  deed  in  escrow  sufficient  to 
64  U  It.  A. 


pass  title  is  made  where  the  grantw  tuma- 
the  deed  over  to  his  housekeeper,  with  in- 
structions to  deliver  it  to  the  grantee  on  hia- 
death,  with  no  apparent  intention  of  retain- 
ing control  thereof  and  no  subsequent  at- 
tempt to  control  or  take  posseesion  of  it,  al- 
tdiough  it  is  placed  by  iter  for  saf^oeping^ 
together  with  other  papers  of  hers,  in  the 
grantor's  trunk  which  is  locked,  and  the 
key  to  which  he  retains  until  his  death. 
Munro  t.  Bowles  (111.)  805- 

KOTES  AKD  BBIEFS. 

Deeds;  delivery  of  deed  to  third  person;, 
or  record,  ordelivery  for  record,  by  grantor: 
—  (I.)  Delivery  toperaonpreviously  authcMr- 
ized  or  designated  by  grantee;  (II.)  deliv- 
ery to  person  not  previously  authorized  or 
designated  by  grantee;  recording:  (a)  gen- 
eral rule  as  to  delivery  to  third  person: 
( 1 )  in  general ;  ( 2 )  when  not  to  be  deliv- 
ered to  grantee  until  after  grantor's  death; 
(6)  requisites  on  part  of  grantor:  (1)  gen- 
eral stotement;  (2)  particular  instance* 
and  illustrations:  (a)  delivery  without  di- 
rections to  await  grantor's  death:  (1)  when 
held  efTective;  (2)  when  held  ineffective; 
(6)  delivery  with  directions  to  await  gran- 
tor's death:  (I)  when  held  effective;  (2) 
when  held  ineffective;  (c)  deed  remain- 
ing within  physical  power  of  grantor; 
(d)  effe<^  of  grantor's  purpose  to  avoid 
his  obligations;  (e)  reservation  of  life 
estate  as  illustrating  grantor's  intent; 
(3)  recording  or  delivery  for  record:  (o) 
in  general;  presumption  from  record;  (b) 
grantor's  intent;  (c)  effect  of  return  of 
deed- to  grantor;  (d)  acceptance;  how  and 
when  deed  takes  effect;  status  of  title:  (1) 
necessity  of  acc^tances;  (2)  vhatsuffitaent 
to  show  actual  acceptance;  effect  of  assent 
or  dissent;  (3)  different  theories  with  re- 
spect to  acceptance:  (a)  in  general;  thear 
relation  to  the  time  whoi,  and  manner  in 
which,  the  deed  takes  effect;  (&)  theory  of 
relation  back;  (c)  presumption  of  accept- 
ance: (1)  in  general;  (2)  deed  to  person 
non  mu  juris;  (3)  trust  deeds;  (4)  deed 
not  beneficial  to  grantee;  (d)  casee  illus- 
trative of  the  nature  M  the  instrument 
of  the  time  when  it  takes  effect;  (e)  Hght 
of  grantw  to  revt^e;  (f)  rights  of  third 
persons;  {g)  grantor's  interest  in,  and 
rights  reapeeUng  the  property;  (III.)  sum- 
mary. 865 

DE  FACTO. 

See  Otficebs,  1,  2. ' 

DELIVERY. 

See  Deeds. 

DESCENT  AND  DISTHIBUTIOH. 

1.  A  mutual  agreement  between  husband 
and  wife  to  separate  on  friendly  terms,  and 
to  make  no  future  demands  upon  each  oth- 
er's property,  carried  out  until  the  wife's 
death,  will  not  prevent  the  husband  front 
claiming  his  rights  in  her  estate.  Foote  v. 
Xickerson  (N.  H.)  554 

2.  A  husband  separating  fnnn  fab  wife 
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hj  agreement  is  not  within  the  terms  of  a 
statute  depriving  of  his  interest  in  Ms 
wife's  estate  a  man  who  willingly  abandons, 
Absents  himself  from,  or  wilfully  neglects 
to  support,  his  wife  for  a  certain  timeu  Id. 

Notes  a.nd  Briefs. 

Descent  and  distribution ;  waiver  of  right 
liy  contract  between  husband  and  wife.  S5S 

J>IVOBCE. 

See  also  Ji-doment,  Notrs  and  Briefs. 
Action  by  Heira  to  Set  Aside,  see  JuDO- 
ME.NT,  4. 

Enforcing  in  Other  State  Judgment  for 
Alimony,  see  JVDOiiem,  T,  NOTES 
ANn  JtRIEFH. 

See  also  Tlbabisq,  1,  2. 
l>OGS. 

See  AiTiuALS,  Notes  and  Briefs  } 
MuMciPAL  Corporatio:t8,  2. 

DRUGGISTS. 

A  druggist  is  not  reliered  from  liability 
ita  injuries  caused  by  a  prescription  negli- 
.gently  put  up  by  the  fact  that  the  negli- 
gence was  that  of  a  rr-gii^tered  pharmacist 
■employed  by  him,  which  class  alone  is  al 
lowed' 1^  statute  to  fill  prescriptions.  Bur- 
gess  T.  Sims  Drug  Co.  (Iowa)  304 

Notes  and  Briefs. 

Druggists;  liability  for  negligence  of  r^ 
istered  pharmacists  employed  by.  3w 

DRUKXEmnSSS. 

As  Affecting  Notes,  see  Bills  and 
Notes,  1. 

Oontnbot  mth  IntxHcicated  Person,  see 
CoNTKACTs,  Notes  and  Briefs. 

See  also  Carriers-,  Criminal  Law, 
Notes  and  Bbiefs;  Homicide,  2. 

DUTIES. 

I*ayment  d,  instead  of  Carrying  in 

Bond,  see  Carriers,  12. 
Carrier's  Liability  for  Paying,  instead 

of    Transporting   in    Bond,  see 

Damages,  7. 

EASEMENTS. 

Si^ee  also  Watf.rs,  5. 

Notes  and  Briefs. 

See   also   Adverse   Possession;  Public 
Lands. 

Easements:  by  prescription;  essentials; 
character  and  extent;  prescription  for  com- 
tnon  privilege.  475 

IjOSs  of,  by  abandonment;  railroad  right 
cf  way.  527 

Orant  of  right  of  way  for  railroad ;  con- 
«lusiveness  of  grant  as  to  width.  622 

SLECTBIOAI.    USES    AUD  AFPU- 
AITCES. 

See  Master  ahb  Sbrvabt,  3. 

ELEVATORS. 

Reodpt,  see  Foroert,  2. 
£4      R  A. 


EMnrENT  DOMAnr. 

1.  The  condemnation  of  land  for  a  puUie 
wharf  is  not  prevented  by  the  fact  that  it  is 
already  in  use  by  a  common  carrier  as  a 
landing  place  in  connection  with  its  business 
as  such  carrier.  Diamond  Jo  Line  Steamers 
V.Davenport  (Iowa)  859 

2.  Condemnation  by  a  city  of  land  for  a 
public  wharf  cannot  be  defeated  by  the 
fact  that  it  intends  to  grant  a  railroad  rij^it 
of  way  over  the  property  after  it  has  ac- 
quired' title.  Id. 

Notes  and  Briefs. 

Eminent  domain;  municipal  water  supply 
as  public  purpose  and  paramount  necessity; 
necessity  of  compensation  to  riparian  pro- 
prietors for  diversicm  of  water  of  navi^Me 
streams  and  lakes.  190 

Exercise  of,  dpT>endent  on  express  grant 
or-  necessary  implication;  condannation  of 
land  dei'oteu  to  public  use.  859 

Bight  of  'riparian  owner  to  oompeosation 
on  making  stream  puUio  highway.  201 

EQUITABU  COKVER8IOK. 

Notes  and  Briefs. 

Equitable  conversion;  application  of  doc- 
trine to  proceeds  of  inauranoe  om  propeipty; 
rights  of  vendee  of  property  and  creditors. 

350 


EQUITY. 


Notes  and  Briefs. 


Equity;  doubtful  Icigal  remedy;  bill  in, 
OS  roost  convenient  remedy ;  chance  for  legal 
relief  speculative.  641 

Power  as  to  sale  of  railroad  property 
Eieparato  frnn  franchise.  690 

Interference  by,  to  prevent  abuse  of  pow- 
er by  public  ofSaet.  295 

ESCAPE. 

1.  A  statute  providing  for  the  punishment 
of  one  who,  being  con^ned  in  the  peniten- 
tiary, "breaks  sueh  prison  and  escapes 
therefrom,"  does  not  apply  to  an  escape 
from  a  state  quarry  2  miles  from  the  prison, 
to  which  the  prisoner  has  been  taken  to 
work.    State  v.  King  (Iowa)  853 

2,  Breaking  a  prison  is  not  effected  by  a 
prisoner's  concealing  himself  In  a  crevice  in 
a  stone  quairry  to  which  he  'ha«  been  t^en 
to  work,  until  the  guards  withdraw,  and 
then  walking  forth  without  impediment,  al- 
though to  aid  the  concealment  a  cover  is 
placed  over  the  crevice,  which  Is  removed 
when  the  escape  is  effected.  Id. 

Noras  AND  Briefs. 

Kscnpe;  what  constitutes  prison  breaking 
as  escape.       ■  853 

ESCROW. 

See  also  Deeds. 

Under  a  writing  entitled  "Escrow,"  in- 
structing a  dmositary  to  deliver  stock  de- 
posited witb  the  writing  to  a  third  person 
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ESTOFPSL;  £tiD£KCK. 


in  case  he  pays  therefor  on  or  before  a  cer- 
tain date,  no  title  passes  to  the  vendee  un- 
til payment  is  made,  so  as  to  entitle  him  to 
dividends  on  the  stock  declared  between  the 
time  of  deposit  and  payment.  CSark  v. 
Campbell  (Utah)  508 

Notes  and  Briefs. 

Escrow;  what  constitutes;  efifect  on  prop- 
erty deposited;  necessity  of  consideration; 
rights  of  beneficiary  on  fulfilling  condition. 

509,  610 

ESTOPPEL 

Of  Insurer  to  Intervene,  see  Actioit  or 
Suit,  5. 

See   also   Sfecific  Pebfobuance,  2} 
Waters,  5. 

A  railroad  company  is  estopped  to  assert 
title  to  a  portion  of  its  right  of  way  upon 
which  third  persons  have,  with  its  knowl* 
edge,  placed  valuable  improvements  under  a 
claim  of  title  from  Uie  government,  and  in 
possession  of  which  they  have  been  for  a  pe- 
riod exceeding  that  designated  by  the  stat- 
ute of  limitations  for  the  recovery  of  real 
property,  and  the  streeta  upon  which  were 
located  with  reference  to  others  eotabliahed 
hy  the  railroad  ctnnpany.  Northern  F.  TL 
Co.  T.  Ely  (Wash.)  526 

XoTEs  ATfD  Briefs. 

Estoppel;  equitable.  510 
-  In  pais;  essentials;  estoppel  against  res- 
toration of  water  artificially  changed.  474 

Of  tenant  to  deny  landlord's  title;  appli- 
cation and  suit  to  compel  performance  by 
landlord.  .  749 

By  silence;  waiver,  what  constitutes.  650 

As  to  right  claimed  under  agreement  ultra 
vires  and  against  public  policy;  by  laches. 

626 

EVIDENCE. 

See  also  Deeds;  Pleadinq,  1. 

1 .  Upon  a  question  arising  under  the  Fed- 
eral laws  requiring  full  faith  and  credit  to 
be  given  in  each  state  to  the  judicial  pro- 
ceedings of  every  other  state,  courts  will 
take  judicial  notice  of  the  local  laws  of  the 
stajs  fnnn  which  the  record  comes.  Trow- 
bridge T.  Spinning  (Wash.)  201 

2.  The  jury  may  make  use  of  their  own 
knowledge  and  experience,  in  considering 
conflicting  evidence  of  experts  uprni  the 
question  whether  or  not  proper  inspection  of 
material  furnished  by  an  employer  for  the 
temporary  structure  of  a  bridge  which  he 
was  building  would  have  disclosed  a  defect 
which  cauB^  an  injury  to  an  employee. 
Lafayette  Bridge  Co.  v.  Olsen  (C.  C.  A.  7th 
C.)  33 
Pzenunptions  and  bnrdes  of  proof. 

S.  A  person  is  condusiT^y  presumed  to 
have  had  notice,  actual  or  constructive,  of 
all  the  doings  of  his  agent  within  the  actual 
or  apparent  scope  of  the  agency,  and  to  be 
bound  therelq'.  Andrews  v.  Robertson 
(Wis.)  673 

4.  Although  the  burden  is  upon  a  ware- 
fi4  L.  R.  A. 


housonan  to  excuse  failure  to  deliver  spiriu 
deposited  with  him  for  storage  in  accordant 
with  the  terms  of  the  contract,  yet,  when 
'he  ebon's  a  return  of  the  pajiHcages  stored, 
and  that  the  contents  were  lost  by  leakage, 
the  owner  must,  in  order  to  hold  him  liaike 
for  the  loss,  prove  that  the  leakage  wax 
caused  by  Ins  fault.  Taussig  T.  Ilode 
(Cal.)  774 
Doonmentarr  evidence. 

5.  A  written  assignment  of  a  real-estate 
mortgage,  the  execution  of  which  is  ac- 
knowled^d  before  a  notary  public  of  anoth- 
er state,  is  entitled  to  be  read  in  evidence 
under  the  provisions  of  N.  D.  Rev.  Codes,  i 
SaOQ,  ^thout  further  proof,  when  the  cer- 
tificate of  acknowledgment  attached  there- 
to is  authenticated  by  the  signature  and 
official  seal  of  such  notary;  and  it  is  not 
necessary  to  have  attached  thereto  the  cer- 
tificate of  an  officer  of  a  higher  rank  to  the 
official  character  and  signature  of  such  no- 
tary.   Grandin  v.  Emmons  (N.  D.)  610 

6.  Upon  the  question  whether  or  not  a 
woman  was  dependent  upon  her  son  for 
support,  interrogatories  are  admissible  as 
to  whether  he  contributed  to  her  suppMt, 
and,  if  so,  how  much.  Hulhall  v.  Fallon 
(Mass.)  934 
FsroL 

7.  Testimony  of  the  writer  may  be  ad- 
mitted to  explain  the  meaning  of  a  letter 
which  contains  statements  that  are  con- 
fusing, ambi^ous,  and  seemingly  contra- 
dictory. Smith  Bros.  &  Co.  v.  New  Or- 
leans &  N.  K.  R.  Co.  (La.)  923 

8.  Parol  evidence  is  proper  to  explain 
the  meaning  of  words  used  in  a  writint; 
which  are  ambiguous  when  a^ipUed  to  the 
subject  which  gave  rise  to  sudi  paper,  a« 
well  as  when  the  meaning  of  tha  writing 
is  uncertain  looking  only  at  the  language 
thereof.   Andrews  v.  Robertson  (Wis.) 

673 

9.  Parol  evidence  is  inadmissible  to 
show  a  different  understanding  of  the  par- 
ties to  a  note,  where  its  terms  were  such 
as  they  intended  to  use,  and  their  legal 
effect  was  to  bind  personally  one  who 
signed  it  as  guardian,  Andrus  v.  Blaz- 
zard  (Utah)  354 

10.  The  consideration  for  a  release  by  an 
injured  employee  to  his  employer,  ex- 
pressed as  heii^  "in  consideration  of  the 
nnployer's  agreement  to  pay  physician's 
and  hospital  charges"  and  a  specified  cash 
payment  to  the  employee,  is  contractual  so 
that  it  cannot  be  contradicted  by  parol. 
Indianapolis  Union  R.  Co.  v.  HoulihsJi 
(Ind.)  787 

11.  Parol  evidence  is  admissible  to  show 
that  a  will  was  properly  executed  and  wit- 
nessed according  to  the  requirements  of  the 
statute.  Ferris  t.  Neville  (Mich.)  404 
ConclnsioM. 

12.  A  woman's  testimony  that  she  wn 
almost  entirely  dependent  on  her  son  for 
support  is  not  inadmissible  in  a  suit 
her  for  bis  negligent  killing,  because  it  is 
a  conclusion  whiob  the  jury  is  to  draw,  or 
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because  it  ia  law  ratlier  than  fact.  Mul- 
hall  V.  Fallon  (Mass.)  034 
AdmiMions. 

13.  Evidence  t«i(ling  to  show  that  a  par- 
to  an  action  tried  to  bribe  a  ivitness  to 

give  false  testimony  in  his  favor  is  amipe- 
tent  as  an  admission  of  weakness  in  his 
case.  Nowack  v.  Metropolitan  Street  R. 
Co.  (N.  Y.)  592 
Acts  and  deelaratlona. 

14.  Declarations  of  the  manager  of  a. 
theater  that  he  is  acting  under  instnic- 
tioas  of  the  owner  in  preventing  the  serv- 
ice of  process  on  an  actor  engaged  in  the 
theater  are  not  admissible  in  a  suit  to  hold 
the  owner  liable  tea  such  act.  Paulton  v. 
Keith  (K.  I.)  (!70 

15.  The  manager  of  a  theater  has  no  im- 
plied authority  frtm  the  owner  to  prevent 
the  sor^'ice  of  process  upon  actors  era- 
ployed  in  the  theater,  so  as  to  make  his 
declarations  while  doing  so  admissible 
against  the  owner  as  part  of  the  re8 
geatie.  Id. 

IG.  Evidence  that  an  agent  of  a  corpora- 
tion employed  as  investigator,  to  see  wit- 
nes.fes  and  take  their  statements  in  ac- 
tions against  the  ccHrporation,  attempted  to 
bribe  a  witness  in  such  case,  is  admissible 
affainst  the  corporation,  without  proof  of 
his  authority  to  do  such  act.  Nowadc  v. 
Metropolitan  Street  R.  Co.  (N.  Y.)  592 

17.  Declarations  of  one  killed  by  negli- 
gence, that  his  mother  was  poor,  and  that 
he  sent  money  to  her  repeatedly,  are  ad- 
missible under  Mass.  St&t.  1898,  chap.  635, 
in  a  suit  by  her  to  recover  for  the  killing. 
Mulhall  V.  Fallon  (Mass.)  934 

IS.  Kvidence  of  a  son's  declarations  that 
his  mother  was  vciy  poor,  and  that  he  sent 
her  mon^  repeatedly,  corroborated  by  her 
testimony  that  she  bought  food  with  his 
money,  sufficiently  shows  her  dependence  on 
him  for  support  to  carry  to  the  jury  a  suit 
by  her  to  recover  for  his  negligent  killin<!, 
under  Mass.  Stat.  1887,  chap.  270,  %  2.  Id. 
Res  sestn. 

10.  Evidence  of  the  use,  by  the  wife  of 
accused,  of  an  endearing  expression  in  re- 
gard to  one  whom  her  husl»iid  had  killed 
for  alleged  criminal  intimacy  with  her, 
uttered  after  she  had  left  the  scene  of  the 
murder,  is  not  admissible  in  favor  of  ac- 
cused, although  she  could  not  be  compelled 
to  become  a  witness  in  the  case.  State 
Yams  (Conn.)  780 

VrlvUesed  eomnmalamtloBe. 

20,  A  waiver  <tf  the  patient's  privilege  as 
to  communications  miwe  to  his  physician 
must  be  confined  to  the  trial  in  which  it  is 
made,  and  cannot  avail  to  make  the  testi- 
mony of  the  physician  competent  at  a  sub- 
sequent trial.  Burgess  v.  Sims  Drug  Co. 
(Iowa)  301 

21.  Answering  questions  on  cross-exami- 
nation as  to  a  matter  of  privilege  between 
physician  and  patient  will  not  waive  the 
patient's  right  to  object  on  Uie  ground  of 
privilege  to  the  physician's  answering  ques- 
54  K  R.  A 


tioos  as'  to  conununications  made  to  him 
by  the  patient.  Id. 
Character. 

22.  While  character  evidence  is  not  a  de* 
ren»e,  it  is  a  circumstance  in  the  antece- 
dent conduct  and  habits  ol  the  accused,  its 
purpose  being  to  strengthen  the  legal  pre- 
sumption of  innocence,  and  is  to  be  weighed 
and  esfimated  by  the  jury  according  to  the 
weight  of  the  testimony  by  which  it  is  sup- 
ported, in  connection  with  that  to  which  it 
is  opposed.    Daniels  v.  State  (Del.)  286 

Similar  appliances. 

23.  Upon  the  question  of  liability  of  a 
master  for  injury  to  a  servant  by  failure  of 
an  appliance  furnished  for  his  use  to  oper- 
ate as  intended,  evidence  is  not  admissible 
of  the  successful  working  of  another  de- 
vice intended  for  the  same  purpose,  where 
it  is  not  shown  to  be  a  standard  article 
and  the  failure  of  the  one  furnished  was 
due  to  lack  of  oiling  and  cleaning,  and  not 
to  faulty  design.  Quigleiy  r.  Levering  (K. 
Y.)  62 

Variance. 

24.  Under  a  declaration  seeking  to  re- 
cover from  a  carrier  for  the  negligent  kill- 
ing of  a  passenger  no  recovery  can  be  had 
uoless  the  relaition  of  carrier  aiid  passen- 
ger is  shown,  although  the  facts  aje  such 
as  to  warrant  a  recovery  in  the  absence  of 
such  relation.  Chicago  &  E.  I.  R.  Co.  v. 
Jennings  (111.)  827 

Notes  and  Briefs. 

Evidence;  presumption  of  nuisance  from 
passing  of  ordinance  as  to.  638 

Fresumpticm  of  n^Iigence  from  happen- 
ing of  accident.  583 

Presumption  as  to  gift;  admiesitm  by 
donor  to  pro^-e.  70S 

Burden  of  proof  as  to  malice  where  lib- 
elous matter  privil^ed.  857 

Burden  of  proof  as  to  cause  of  Iosa  of 
goods  from  leakage.  774 

Parol,  to  vary  clear  and  settled  legal  ef- 
fect of  contract;  to  show  who  bound;  as  to 
note  signed  by  one  as  executor;  as  to  state- 
ment of  payee's  understanding  that  maker 
not  liable  355 

Parol;  to  show  nature  and  qualities  of 
subject-matter  of  written  instrument  under 
plea  of  no  ccmsideration.  789 

Privileged  communication  to  physician; 
disclosure  by  testimony  of  patimt  as  af- 
fecting. 364 

AdmiseibiUty  of,  aa  to  character  in  crimi- 
nal cases.  287 

Admissibility  of  document  duly  acknowl- 
edged; foreign  acknowledgment.  611 

Admission  by  conduct;  by  act  of  agent: 
admissibility.  593 

Admissibility  of  declarations  of  agent. 

671 

To  impeach  or  discredit  female  witnesses. 

e4« 
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EXECUTORS     Ain>  ADIQIIISTBA- 

TOBS. 

See  also  Action  ob  Suit,  4. 

1.  Nonresideats  are  within  the  protec- 
tion of  S.  C.  Rev.  Stat.  SS  2315,  2316,  creat- 
ing a  right  of  action  for  wrongful  death 
to  be  enforced  by  the  administrator,  bo  as 
to  justify  the  appointment  oi  an  Adminis- 
trator to  enforce  the  liaUlity,  witnout  re- 
quiring a  resort  for  such  appointment  to 
tiie  8tat«  of  decedent's  r«tdence, — especial- 
ly  where  there  is  no  statutory  permission 
for  a  suit  by  an  administrator  appointed 
there.   ReMayo(S.  C.)  660 

2.  A  cause  of  action  against  a  railroad 
-company  for  negligently  killing  a  person, 
which  under  the  statutes  is  not  the  old 
one  belonging  to  decedent,  but  a  new  one 
created  for  the  benefit  of  the  pers<Mis 
named,  and  is  enforceable  only  his  ad- 
ministratori  will  give  jurisdiction  to  the 
probate  court  of  the  county  where  the  kill- 
ing occurred  and  where  the  railroad  com- 
pany had  its  residence,  to  grant  letters  of 
administration  on  the  estate,  although  the 
deceased  was  not  a  resident  of  the  state, 
and  owned  no  other  estate  within  its  limits 
at  the  time  of  his  death,  and  the  statutes 
provide*  in  case  of  a  nonresident,  for  ad- 
ministration only  in  the  county  where  the 
.greater  part  of  his  estate  may  be.  Id. 

3.  A  railroad  company  against  which  a 
■cause  of  action  exists  for  negligently  kill- 
ing a  person  can  attack  the  appointment  of 
an  administrator  upon  his  estate  for  non- 
residence  or  want  of  assets  only  in  case 
Vrant  of  jurisdiction  appears  on  the  record, 
under  a  statute  forbidding  the  contesting 
-of  jurisdiction  assumed  by  the  probate 
court,  so  far  as  it  deprads  on  place  of  resi- 
dence or  loeatn<Hi  of  the  estate,  except  by 
Appeal,  or  when  the  want  of  jurisdiotion 
appears  on  the  record,  since  it  is  not  enti- 
tled to  be  made  a  party  to  the  proceedings 
so  as  to  have  a  right  to  appeal.  Id. 

Notes  and  Bhiefs. 
€ee  also  Costs  and  Fees;  Death. 

Right  of  foreign  administrator  to  sue; 
death  claim  as  assets  givihg  jurisdiction 
to  appoint;  damages  for  death  as  part  of 
estate;  right  ot  action  1^  railroad  liable 
for  death  to  revoke  letters  of  administra- 
tion; collateral  attack  on  appointment  in 
•damage  suit.  061 

XXEMFTZONS. 

See  Offtcers,  4. 

FENCES. 

See  Waters,  4. 

TISHEBIES. 

The  right  of  fishing  in  fresh  water  non- 
navigable  streams  is  in  the  riparian  own- 
ers.  GrifBth  t.  Holman  (Wa^.)  178 

Notes  and  Briefs. 

Fisheries;  puUie  right;  private  owner- 
ehip;  liability  for  fish  taken.  179 
■54  L.  It.  A. 


FOOD. 

See  also  CoNSTiTunoNAi.  Law,  9. 

The  sale  of  cottolene  which  is  manufac- 
tured so  as  to  resemble  lard  is  forbidden 
by  ^finn.  Gen.  Stat.  1894,  SS  7028,  7037, 
unless  the  package  containing  it  is  labeled, 
"Lard  Substitute."  State  t.  Hanson 
(Minn.)  468 

Notes  and  Bbiets. 

See  also  CoNBTrnmoMAi.  IiAW. 

Food;  regulati(m  of  sale;  cottolene  as 
lard  substitute;  inherent  resemblance  as 
imitation;  requiring  or  prohibiting  artifi- 
cial coloring  to  prevent  resemblance.  468 

Liability  of  caterer  for  injury  frun  un- 
wholesome food.  854 

FORGERT. 

1.  A  written  instrument  in  the  follow- 
ing form:  "Mr.  Sage:  Please  let  this 
boy  have  a  single  rig, — a  good  one, — and 
oblige.  I  will  bring  it  back  myself. 
[Signed]  George  dinger," — is  the  si^ject 
of  forgery,  as  it  is  not  only  an  order  or  re- 
quest for  Hm  delivery  of  chattels  over 
which  Clinger  had  no  ctmtrol,  but  i>  also 
a  writing  obligatory,  within  tlw  meaning 
of  Neb.  Crim.  Code,  S  145.  Hidcson  v. 
State  (Neb.)  327 

2.  Foreery  by  alteration  of  an  elevator 
receipt  given  by  a  railroad  for  grain  to  be 
stored  and  shipped  is  not  committed  where 
the  alteration  is  of  a  memorandum  of  the 
weigher's  judgment  aa  to  the  grade  of  the 
grain,  indorsed  on  the  back  of  the  receipt 
to  enable  a  purchaser  to  fix  the  price  to 
be  paid  for  the  grain,  since  the  memor- 
andum is  not  part  of  the  receipt,  bo  that 
its  alteration  will  not  change  the  legal  ef- 
fect of  the  receipt.   State  v.  Hendry  (Ind.) 

794 

Notes  and  Briefs. 

Forgery* ;  by  making  or  altering  mere 
memorandum:  —  (I.)  Scope;  (IL)  the  gen- 
eral rule:  (IIL)  application  to  particular 
kinds  of  memoranda:  (a)  in  the  nature  of 
a  promise  or  order;  {h)  in  the  nature  of  a 
receipt  or  acquittance;  (c)  in  the  nature 
of  certificates  or  statements  of  fact;  (d) 
falsification  of  dates  and  addresses;  (IV.) 
conclusion.  794 

FBAUD  AlTD  FBAimuIiEHT  COH- 
VETANCEfl. 

See  also  Attaoiihekt,  1-3;  Oosn  Am 
Ttxa,  Vvrta  and  Brieib. 

FBZGHT. 

See  Nexilioencg,  2. 

OAMINO. 

See  CoNBTiTiTTroNAL  Law,  Noma  ahd 

Briefs. 

GARKISBJfKRT. 

A  safe-de^it  eompaay  having  valuaUes 
of  a  debtor  in  its  vaultfl  is  subject  to  garn- 
ishment therefor,  although  it  has  no 
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o  the  contents  of  the  box  in  which  they  are 
:ppt,  under  a  statute  ccHnmanding  a  gara- 
shee  to  answer  as  to  the  personal  prop- 
irty  or  effects  of  the  defendant  in  his  poe- 
^s-^ion  or  under  his  eoid>rol.  Trowbridge 
-.  Spinning  (Wash.)  204 

Notes  and  Bbiefs. 

lee  also  Judgment. 

Garnishment;  what  constitutes  posses- 
ion and  control  of  property.  205 

»AS. 

A  pus  company  required  by  statute  to 
urnish  gas  to  persons  within  a  certain  dis- 
ATice  from  its  mains  may  refuse  to  do  so 
inlcss  the  customer  agrees  to  pay  a  reason- 
bble  rent  for  a  meter,  where  the  value  of 
;as  required  by  him.  will  not  amount  to 
tne  sixth  of  such  reasonable  rent,  although 
>t.her  consumers  are  not  charged  such  rent, 
vhere  it  does  not  appear  that  any  other 
'onsumer  fails  to  consume  gas  enough  to 
)av  t)ic  meter  rent.  Smith  v.  Capital  Gas 
>'  (Cal.)  769 

XOTES  AKD  BBIKTS. 

Gas;  validity  of  statutory  regulation  of 
mpply  by  company ;  duty  to  furnish  meter ; 
lOTDpulsory  service.  769 

See  NEQuaEiTCE,  7> 

aiFTS. 

See  also  Wills,  4. 

A  gift  of  personalty  placed  in  possession 
>f  a  third  person  for  delivery  to  the  donee 
is  not  defeated  by  the  fact  that  the  delivery 
is  not  elTected  until  the  donor  has  become 
linallv  unconscious  in  his  last  illness. 
King' v.  Smith  (C.  C.  A.  9th  C.)  708 

Notes  and  Bbiefs. 

Gift;  essentials;  presumption;  revoca- 
tion; deatii  before  completion.  708 

GOVEBHOB, 

As    Party   to   Review   of  Military 
Board's  Determination,  see  Geb- 

TIORABI,  3. 


GUARDIAN  AKD  WARD. 

See  also  Ihoohfetbnt  PEBSons. 

1.  A  guardian  has  no  power  to  make  a 
contract  binding  upon  the  ward  or  upon  his 
estate,  however  beneficial  to  the  ward  the 
contract  may  be;  and  such  contracts  made 
by  him  impose  a  personal  liability  upon 
himself,  and  his  protection  from  loss  lies  in 
his  right  to  charge  the  expenditures  to  the 
ward's  estate  in  his  account.  Andms  t. 
Blazzard  (Utah)  354 

2.  A  guardian  may  not  mortfjage  the 
real  estate  of  liis  ward  under  Utan  Ser. 
Stat.  189R,  §  4007,  authorizing  this  to  be 
done  if  the  estate  is  insuffiaent  for  the 
comfortable  and  suitable  maintenance  and 
support  of  the  ward  and  his  family,  unless 
5i  L.  n.  A.  63 


it  is  necessary  to  provide  for  the  suitable 
maintenance  of  the  ward  and  his  family. 

Id. 

Notes  and  Bbiefs. 

Guardian;  who  bound  by  note  signed  by; 
note  signed  by  one  as  guardian.  355 

HABEAS  CORPUS. 

An  application  for  a  writ  of  habeas  cor- 
pus to  inquire  into  the  cause  of  the  deten- 
tion of  a  minor,  although  brought  against 
a  mother  in  the  name  of  the  state  on  the 
relation  of  a  father,  is  not  a  suit  by  the 
husband  against  the  wife  which  is  prohib- 
ited by  la..  Code  Civ.  Prac.  art.  105. 
State  ex  rel.  lasserre  v.  Michel  (La.)  -927 

Notes  and  Bbiefs. 

Habeas  corpus;  by  husband  against  wife 
for  custody  of  child;  statutory  provision 
prohibiting  suits  between.  027 

HEALTH. 

Revocation  of  Licraise  by  State  Board, 
see  Fhysiciaitb  and  Subgeoks. 

Notes  and  Bbiefs. 

Health;  Delegation  of  Power  to  Municipal- 
ity,  see  Constitutional  I<aw. 

mOHWATS. 

Regulation  as  to  Tires,  see  MtnnciPAi, 
Cobporations,  3. 

Liability  for  Injury  by  Bicyclist  in, 
see  Municipal  Cobporations,  4. 

Requirement  of  Maintenance  and  Re- 
pair, see  PUDLIC  lUPBOVEHEHTS. 

See  also  Wj^tehs,  1. 

1.  The  macadamized  portion  alone  of  a 
street  40  feet  wide,  of  which  about  25  are 
paved  with  cobble  stones  and  the  remain- 
der macadamized,  cannot  be  treated  as  the 
traveled  part  wiUiin  the  meaning  of  a  stat- 
ute requiring  travelers  by  carriage  to  keep 
to  the  right  of  the  center  of  the  traveled 
part  of  the  road,  and  therefore  a  traveler 
injured  by  collision  while  needlessly  on  the 
left  of  th,e  center  of  the  whole  width  of 
road  cannot  absolve  himself  from  fault  by 
showing  that  he  was  to  the  right  of  the 
center  of  the  macadamized  part.  Winter 
V.  Harris  (R.  L)  643 

2.  A  municipal  corj>oration  which,  in 
constructing  a  aewer  in  a  public  street, 
leaves  a  manhole  uncovered  for  several 
weeks,  and  near  it  a  pile  of  sand,  with 
knowledge  that  children  are  accustomed  to 
play  in  the  iM.nd,  will  be  liable  for  injuries 
to  a  child  of  tender  years  who,  while  at 
play  in  the  sand,  falls  into  the  manhole  and 
is  injured.   South  Bend  v.  Turner  (Ind.) 

306 

3.  A  municipality  coastructing  a  sewer 
in  a  public  street  is  not  relieved  from  lia- 
bility for  injuries  to  persons  osing  the 
street  by  the  fact  that  it  was  in  the  ezelu- 
eive  possession  of  the  contractor,  if  it  had 
notice,  or  might  have  had  notice  by  the  ex- 
ercise of  proper  oversight,  tiiat  its  licensee 
had  acted  in  a  negligent  manner  and  left 
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the  street  in  an  unsafe  and  dangeroiis  con- 
dition. Id. 

Notes  and  Bbiefs. 
Improvement  Assessment  by  Frontage,  see 

COirSTITUTIOITAL  LaW. 

Highways;  n'hat  constitutes  traveled  part 
of  road.  643 

Liability  of  municipality  for  personal  in- 
jui-y;  construction  of  aevrer;  independent 
contraotor.  397 

Right  of  municipal  authorities  to  devest 
themselves  of  power  or  control  over,  in  ab- 
sence of  special  authorization.  848 

HOMESTEAD. 

See  Bankbuptct,  1. 

HOmCIDE. 

Rea  Gesta,  see  Evidence,  19. 

1.  Manslaughter,  and  not  murder,-  is,  in 
the  absence  of  actual  malice,  committed  by 
killing  a  man  while  reasonably  believing 
from  the  circumstajices  that  he  is  in  the 
act  oi  adultery  with  assailant's  wife,  al- 
though the  assailant  is  in  fact  mistaken. 
State  V.  Yanz  (Conn.)  780 

2.  Upon  trial  of  an  indictment  for  con- 
spiring to  commit  murder,  the  fact  of  de- 
fendant's intoxication  at  the  allied  time 
of  the  commission  of  the  offense  may  be 
considered  by  the  jury  as  bearii^  upon  the 
existence  of  the  felonious  intent  necessary 
to  lender  him  guilty.  Booher  t.  State 
(Ind.)  391 

Notch  and  Buefs. 

See  also  Crimiptal  Law. 

Homicide;  adultery  as  reducing  crime  to 
manslaughter.  781 

HUSBAMl)  AlfD  WIFE. 

Custody*  of  Minor,  see  Habeas  Cor- 
pus ;  Infants. 

See  also  Conflict  op  Laws,  2,  3;  De- 
scent AND  Distribution. 

1.  Dispositicm  by  will  Is  not  within  the 
terms  of  a  statute  permitting  the  wife  of  a 
nonresident  to  convey  her  property  as 
though  sole.    Foote  v.  Nickerson  (N.  H.) 

554 

2.  The  statutes  extending  the  power  of 
husband  and  vsite  to  contract  as  to  prop- 
erty matters  gives  them  no  authority  to 
enter  into  an  agreement  renouncing  mari- 
tal rights.  Id. 

3.  A  man  and  wife  cannot  make  a  valid 
contract  for  a  separation.  Id. 

4.  If  covenants  for  separation  and  toucli- 
ing  property  rights  occur  in  the  same 
agreement  between  husband  and  wife,  the 
legal  part  of  the  agreement  touching  the 
property  rights  will  be  upheld  if  the  prom- 
ii^ea  are  separate  and  the  consideration  is 
divisible;  but  if  the  consideration  is  Qitire 
the  whole  must  fail.  '  Id. 

Notes  and  Briefs. 

See  also  Conflict  of  La^ts;  Habeas  Cor- 

fi:r;  Judgment. 
£4  L.  B.  A. 


Husband  and  wife;  contracts-  between? 
separation  and  waiver  of  property  rights.. 

IIiLEOrCIBKATE  PEBBON. 

See   INSUKANCE,    7,  .  8,   Notes  ani> 

Briefs. 

INCOMPETENT  PERSONS. 

Nether  guardians  nor  the  courts  having 
juri^idiction  over  the  eatatee  of  incompetent 
persons  have  power  to  bind  the  person  or 
estate  of  such  persons  unless  expressly  au- 
thorized to  do  so  by  law.  Andrus  t.  Blaz- 
zard  (Utah)  354 

imiEPENDENT  COlfTBAOTOJB. 

As  AfTecting  Municipal  Liability  for 
Injury  in  Street  see  Hioiiwatb, 
3. 

INFANTS. 

Custody  of,  see  Habeas  Cobpds. 

Assumption  of  Risk,  see  Master  A:n> 
Servant,  9,  10. 

Negligence  of  Parent  as  Affecting  Re- 
covery, see  Negligence,  8. 

See  also  Habeas  Corpcb,  JLaster  ani> 
Servant,  Neqliqence,  10-12, 
Notes  and  Briefs;  Trial,  10. 

The  right  of  a  father  to  the  custody  of 
his  minor  childrw  is  not  absolute,  but  may 
be  limited  by  other  considerations,  such  a« 
the  welfare  of  the  child.  State  ex  rel. 
Lasserre  v.  Michel  ( La. )  927 

INJUNCTION. 

See  also  Appeal  and  Error,  10;  Costs- 
AND  Fees,  3. 

1.  That  the  erection  of  a  building  wilt 
increase  the  rates  of  insurance  upon  neigh- 
boring property  is  not  ground  for  injunc- 
tion TO  restrain  such  erection.  Chambers 
v.  Cramer  (W.  Va.)  545- 

2.  Injunction  will  be  granted  at  the  in- 
^itancc  of  the  manufacturer  whose  appren- 
tices are  under  express  contract  not  to  join 
a  labor  union,  to  restrain  representatives  of 
Ruch  union,  who  are  not  employed  by  him, 
from  enticing  his  apprentices  to  break 
their  contracts  and  become  members  of  the 
union  to  the  injury  of  the  business.  Flac- 
CU3  V.  Smith  (Pa.)  640 

3.  A  suit  to  enjoin  threatened  diversion 
of  water  to  a  certain  amount  for  irrigating 
purposes,  under  a  claim  of  absolute  right, 
tliroiigh  a  ditch  already  ocukstmcted,  will 
not  be  dismissed  merely  because  that 
amount  has  not  been  used  and  the  oom* 
plaining  party  has  not  proved  actual  in- 
jury.  Jones  v.  Ckmn  (Or.)  030 

4.  Equity  will  not  interfere  as  a  general 
rule  when  a  thing  complained  of  is  not  a 
nuisance  per  ae,  but  may  or  may  not  be- 
come so,  according  to  circumstjuices,  and 
the  injury  apprehended  is  eventual  or  con- 
tingent, the  presumption  being  that  a  per- 
son entering  into  a  Intimate  business  wilt 
conduct  it  in  a  pix^r  way,  so  that  it  will 
not  constitute  a  nuisance.  Cfaambera  v. 
Cramer  (W.  Va.)  615 
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5.  To  warrant  the  perpetuation  of  aii 
injunction  restraining,  as  a  threatened  nui- 
sance, the  erecUc»i  ot  «  building  proposed 
te  be  Tued  for  Ic^timate  parposeB,  the  fact 
that  it  will  be  a  nviaance  if  w  used  muat 
be  made  dearly  to  appear,  beyond  alt 
ground  of  fair  questioaing.  Id. 

4.  The  ecrflection  of  a  tax  cannot  be  en- 
joined because  the  person  by  whom  it  was 
asBesBed  had  no  right  to  the  office  of  aesess- 
or,  if  he  waa  a  de  facto  assessor  properly 
exercising  the  functions  of  the  office. 
Northwestern  Lumber  Co.  T.  Chehalis 
County  (Wash.)  212 

Notes  akd  Bbiitb. 

See  also  DAUAOEa. 

Injunction;  against  nuisancea.  645 

By  private  individual  specially  injured, 
,  against  public  nuisance;  interfermce  with 
riparian  rights;  navigation.  '  474 

Against  one  inducing  servant  or  appren- 
tice to  break  contract.  641 

Against  infringement  of  right  irrespec- 
tive of  damage;  to,  prevent  repeated  tres- 
passes and  multiplicity  of  suits;  to  re- 
strain diversion  of  water  for  irrigatiwi  of 
land,  riparian  or  nonriparian,  where  no  in- 
jury done  other  proprietors.  631 

Necessity  of  irreparable  damage  or  in- 
st^vency  of  defendant ;  preventing  abate- 
ment of  nuisance;  municipal  |)ower  as  to 
nuisances;  alKitenient  hy  municipal  board 
of  health.  295 

Change  of  condition  authorizing  refusal 
of,  to  enforce  restrictive  covenants  aa  to 
use  of  lend.  265 

INSOLVENCT. 

As   Affecting   Homestead  Exemption, 

see  Bankruptcy,  1. 
See  also  Partniibsuip  ;  Set-Off  abd 

COTTIiTEBCLAIU,  2,  3. 

Notes  and  Briefs. 
See  also  Cobpobations;  Judghent;  Past- 

KEBSniP. 

Insolvency;  preferoice  of  creditors  by 
Hale  or  mortgage  of  partnership  property. 

413 

HfSUBANOE. 

Interventitm  by  Insurer,  see  Action  ob 

Sun,  5. 

Impairment  of  Obligation,  see  Con- 
tracts, 12. 

Construction  of  Building  Increasing 
Rates,  see  Injunction,  1. 

See  also  Benevolent  Societies;  Con- 
sxmmoNAi,  Law,  4,  7 ;  Trial,  14. 

1.  No  recovery  of  his  commissions  can  be 
had  by  one  who  secures  applications  for 
insurance  at  a  time  when  he  has  not  com- 
plied with  the  statute  prohitnting,  under 
penalty,  the  soliciting  oi  insurance  with- 
out a  license,  although  the  policies  are  not 
issued  until  after  the  license  is  procured, 
and  tbe  statute  does  not  expressly  prevent 
recovery  of  the  commissions.  Black  v.  Se- 
curity Mut.  L.  Asso.  (Me.)  930 
54  L.  R.  A. 


Insurable  Interest. 

2.  An  attaching  creditor  as  well  as  a  re-' 
ceiver  has  an  insurable  interest  in  the  at' 
taehed  property,  but  in  either  instance  the 
insurance  would  be  a  personal  contract  be- 
tween the  company  and  the  party  insuring,- 
and,  unless  there  be  some  contract  or  trust 
relation  between  them,  in  the  event  of  logs' 
the  insurance  money  collected  would  belong 
to  each  in  his  individual  or  official  rights 
McLaughlin  t.  Park  City  Bank  (Utah)' 

343 

3.  One  may  lawfully  insure  his  own  life, 
and  afterwards  assign  the  policy  to  another 
having  no  insurable  interest,  if  done  in  ' 
good  faith,  and  not  by  way  of  cover  for  a 
wager  policy.  Chamberlain  v.  Butler 
(Neb.)  338 

4.  An  adult  son  has  not,  from  the  iKire 
fact  of  relationship,  an  insurable  interest  in 
the  life  of  his  father.  Life  Ins.  Clearing 
Co.  V.  O'Neill  (C.  C.  A.  3d  C.)  225 

5.  Ability  on  the  part  of  the  father  to 
support  his  adult  son  in  case  of  the  latter's 
inability  to  support  himself  is  necessary  to 
give  the  son  an  insurable  interest  in  the 
father's  life,  under  a  statute  imposing  upon 
fathers  tiie  duty  of  caring  for  their  indi- 
gent children.  Id. 

6.  The  existence  of  a  law  imposing  upon 
a  son  the  duty  of  supporting  his  father  in 
case  the  latter  becomes  unable  to  support 
himself  gives  the  son  no  insurable  interest 
in  the  father's  life,  in  the  absence  of  any 
expenditures,  past  or  prospective,  towards 
such  .support.  Id. 

7.  An  illegitimate  child  is  not  a  child  or 
relative  of  her  father,  as  those  words  are 
used  in  a  statute  designating  the  persons 
who  may  be  beneficiaries  in  certificates  of 
mutual  benefit  associations.  Lavigne  t. 
Ligue  Des  Patriotes  (Mass.)  814 

8.  No  relation  of  dependency  exists  be- 
tween an  illegitimate  child  of  a  married 
woman  and  her  putative  father  so  as  to  en- 
title her  to  become  a  beneficiary  in  a  bene- 
fit certificate  issued  to  him,  under  a  statu- 
tory provision  as  to  "persons  dependent,'* 
where  he  mer^y  boards  with  her  mother, 
paying  his  board  yrhm  aUe,  and  is  under 
no'lc]^  obligation  to  support  the  child.  Id. 
Oonatrvction. 

0.  Lialnlity  for  loss  resulting  from  de- 
struction by  fire  of  a  building  insured  by 
a  policy  exempting  the  insurer  from  liabil- 
ity for  loss  caused  by  explosions  of  any 
kind  (unless  fire  ensues,  and  in  that  event 
for  the  damage  by  fire  only)  and  providing 
that  if  the  building  or  any  part  thereof 
falls,  except  as  the  result  of  fire,  the  in- 
surance shall  immediately  cease,  will  at- 
tach under  the  toimet  clause,  and  not  be 
defeated  by  the  latter,  where  one  corner  of 
the  building  is  kno^ed  down  1^  an  explo- 
sion in  a  neighboring  building,  and  fire 
immediately  appears  in  the  exposed  part, 
caused  either  by  the  ilame  of  the  explosion 
or  by  fires  liberated  thereby  in  the  building 
insured.  I^nard  t.  Orient  Ins.  Co.  (C. 
C.  A.  7th  C.)  706 
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10.  Recovery  on  a  policy  inauring  against 
illnesa,  which  limits  liability  to  the  period 
when  insured  is  continuously  confined  to 
his  house  and  subject  to  the  personal  calls 
of  a  registered  physician  in  good  standing, 
is  not  defeated  by  the  fact  that  the  in- 
sured went  out  by  direction  of  his  physi- 
cian for  an  occasional  and  necessary  air- 
ing, if,  by  reason  of  the  illness,  he  was 
continuously  confined  to  the  house  the  larg- 
er portion  of  the  time.  Hoffman  t.  Michi- 
gan Home  ft  Hospital  Asso.  (Mich.)  746 
Bnaeli  of  eonAitlon. 

11.  All  policies,  whether  standard  or  not, 
are  covered  by  a  statute  declaring  that  no 
policy  of  fire  insurance  shall  be  declared 
void  by  the  insurer  for  breach  of  any  con- 
dition if  the  insurer  has  not  been  injured 
by  it.  McGannon  r.  Michigan  Millers' 
Mut.  P.  Ins.  Co.  (Mich.)  739 

13.  The  temporary  abeeace  of  a  compe- 
tent watchman  regularly  employed  for  a 
mill,  during  .which  the  mill  is  destroyed 
by  fire,  will  not  avoid  a  policy  of  insur- 
ance on  the  property,  whiclt  provides  that 
statements  in  tne  application  shall  be  a 
part  of  the  contract,  although  in  the  ap- 
plicftti<Hi  the  insured  agrees  to  keep  a 
watchman  on  the  premises  at  such  times 
as  that  when  the  fire  occurs.  Id. 
Prw^s  of  loss. 

13.  Failure  to  comply  with  the  require- 
ments of  a  policy  insuring  against  illness, ! 
as  to  time  of  furnishing  proofs  of  disabil- ' 
ity  and  as  to  allowing  'Ume  for  investigat- 
ing the  claim,  will  not  defeat  an  action  on 
the  policy  when  liability  is  denied  because 
the  disease  is  not  covered  by  the  policy, 
and  insured  is  not  confined  to  tiie  house. 
HofTmnn  v.  Michigan  Home  &  H.  Arso. 
(Mich.)  746 
Defenses. 

See  also  supra,  9,  10,  12.  13. 

14.  Suicide  will  not  defeat  reco\-ery  up- 
on a  contract  of  life  insurance  not  procured 
by  the  insured  with  the  intention  of  com- 
mitting sulcid4s,  unless  the  contract  so  pro- 
vides in  express  terms.  Campbell  t.  Su- 
preme Conclave  L  O.  H.  (N.  J.  Err.  &  App. ) 

676 

SmbroKatlom. 

15.  The  recovery  for  loss  of  prospective 
caTnin<i:s  awarded  because  of  injury  to  a 
vessel  by  collision  is  within  the  rule  enti- 
tling an  insurer  who  has  received  an  aband- 
onment of  the  vessi*!  to  the  fund  recovered 
on  account  of  the  collision  frmn  the  ves- 
sel  in  fault,  and  the  fact  that  the  insur- 
ance did  not  cover  the  full  value  of  the 
injured  vessel  will  not  require  the  insurer 
to  share  such  recovery  with  the  vessel  own- 
er. ^fas<XL  T.  Marine  Ins,  Co.  (C.  C.  A. 
Gth  a)  TOO 
Salt. 

16.  A  new  action  is  not  brought  by  the 
substitution  of  plaintifT  as  administrator 
with  the  will  annexed  after  the  findin<r  and 
prob.itc  of  the  will,  for  himself  as  f^implc 
administrator,  in  an  action  on  an  insur- 
ance policy,  so  as  to  give  the  insurer  the 
54  L.  R.  A. 


benefit  of  the  expiration  of  the  time  Ilcnted 

for  the  bringing  of  the  suit,  which  occurs 
before  the  substitution  is  made.  Fidelity  & 
C.  Co.  T.  Freeman  (C.  C.  A.  6th  C.)  680 

Nona  Axn  Bbiefs. 

See  also  Assumpsit;  Benevolent  Socxk- 
TiES;  Dajcaoes;  Mandauus. 

Insurance ;  who  are  legal  beneficiaries : 
relatives  or  persons  depoident;  next  of 
kin;  ill^timate  child;  what  constitutes 
dependency.  815 

Policy  on  own  life;  assignment  to  on: 
having  no  insurable  interest;  wagering  -poL- 
icy;  rights  of  administrator  of  insuived: 
rights  of  assignee.  330 

Insurable  interest  in  life  of  parent  or 
child  or  otber  relative  by  blood: — (I.)  The 
rule  that  pecuniary  interest  is  necessary: 
(a)  its  origin  and  extent;  (b)  what  pe- 
cuniary interest  is  sufficient;  {II.)  the 
rule  that  dose  relationship  is  suflBcimt: 
(a)  origin,  general  statement  and  scope; 
lb)  ap^icatirai  to  interest  of  child  in  life 
of  parent;  (o)  application  to  interest  of 
parent  in  life  of  child;  (d)  application  to 
interest  in  lives  of  brothers  or  sisters;  (c) 
application  to  interest  in  lives  of  other 
relatives;  (III.)  consent  of  the  insured; 
(IV.)  conclusion.  225 

Action  of  company  dispensing  with  no- 
tice; airing  by  physician's  directitHis,  un- 
der policy  limited  as  to  time  continuously 


confined. 


746 


Insurable  interest  of  receiver ;  tracing 
property  into  proceeds;  rights  of  vendee 
of  prop«-ty;  rights  of  creditors;  insurable 
interest  of  attachment  creditor;  of  owner 
of  equity  of  redemption.  348 
'  Extent  of  right  of  insured  to  damages 
from  wrongdoer;  rij^ta  of  insured;  ext«nt 
of  abandonment  to  insurer.  701 
Literal  performance  of  warranty; 
knowled^  of  truth  immaterial;  as  to 
watchman  on  premises;  temporary  ab- 
sence; avoiding  policy.  739 

UfTEKEST. 

See  UsiTBT. 

IHTEB VXHTIOK. ' 

See  Actios  ob  Scit,  5,  6. 

I 

I  INTOXICATinO  UQUOR8. 

I 

1    The  bond  to  be  executed  by  a  person 
I  making  application  for  a  licoise  to  ^1  in- 
toxicating   liquors,    in   accordance  with 
'.Minn.  Gen.  Stat,  1894,  $  2026,  is  one  of 
_  indemnity,  given  to  protect  the  state,  as 
j  well  as  such  private  parties  as  are  au- 
thorized to  maintain  actions  under  tlie  pn>- 
vidons  of  I  1992;  and  the  amount  there- 
of, fixed  by  statute  at  $2,000,  is  a  penal^, 
and  not  in  the  nature  trf  liquidated  dama- 
ges, to  be  recovered  as  an  entire  sum  in 
case  any  of  the  conditions  of  the  bond  are 
'violated.    State  t.  Larson  (Minn.) 

I  Notes  axu  Briefs. 

Intoxicating  liquors;  measure  of  dama- 
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ges  for  breach  of  bid  to  state;  penalty  or 
liqiiidated  damages.  487 

IRRIGATZOIT. 

See  INJUNCTION,  3j  Watebs,  6-0. 

JUDOUENT. 

See  also  Accord  and  Satisfaction; 
Limitation  of  Actions,  5,  6; 
Pleading,  1,  2;  Subrogation. 

1.  In  an  action  against  a  railroad  com- 
pany and  its  conduotor  for  an  injury  caused 
by  the  alleged  negligence  of  the  conductor 
a  Terdiot  in  favor  of  the  latter  will  pre- 
clude a  judgment  against  the  company. 
Doremus  v.  Koot  (Wash.)  649 

2.  The  action  of  the  trial  court  In  con- 
struing a  verdict  silent  aa  to  one  of  two 
sued  jointly  for  injuries  caused  the 
alleged  negligence  of  one  aeting  as  agent 
for  the  other,  as  a  verdict  in  his  favor, 
and  rendering  judgment  to  that  effect,  is, 
at  most,  error  rendering  the  judgment 
voidable  if  properly  attadced,  but  leaving 
it  conrlusive  against  collateral  attack.  Id. 

3.  An  order  of  a  probate  court,  made 
without  authority  of  the  statute,  is  void. 
Andnis  v.  Blaxzard  (Utah)  354 

4.  A  man's  heirs  at  law  canned  maintain 
a  suit  to  set  aside  a  fraudulent  divorce 
from  a  third  person  of  a  woman  whom  he 
afterwards  attempted  to  marry,  for  the 
purpose  of  defeating  her  claims  upon  his 
estate,  where  they  were  not  parties  to  the 
divorce  proceedings  and  had  no  interest 
therein,    Tyler  v.  Aspinwall    (Conn.)  758 

6.  One  cannot  defeat  liability  on  a  judg- 
ment entered  on  a  note  authorizing  an  at- 
torney to  confess  judgment,  which  he  signed 
without  reading,  on  the  ground  that  he  did 
not  know  that  it  contained  such  authority, 
in  the  absence  of  any  fraud,  misrepresen- 
tation, or  concealment  in  procuring  his 
signature.    Grim  v.  Crim  (Mo.)  502 

6.  A  judgment  against  a  nonresident,  en- 
tered on  a  note  containing  a  power  of  at- 
torney to  confess  judgment,  which  is  valid 
in  the  state  where  entered,  is  entitled  to 
full  faith  and  credit  in  other  states,  so  as 
to  support  an  action  to  enforce  the  judg- 
ment in  such  other  states.  Id. 

7.  That  a  judgment  for  alimony  in  a  di- 
vorce proceeding  is  subject  to  alteration 
from  time  to  time  by  the  court  which  ren- 
dered it,  as  may  seem  proper  upon  new 
facts  occurring  after  the  trial,  does  not 
prevent  its  being  a  final  decree  which  may 
be  enforced  in  the  courts  of  another  state. 
Trowbridge  v.  Spinning   (Wash.)  204 

Kotes  and  Bbiefs. 
See  also  BANKRurrcT. 

Judgment;  effect  of  foreign  judgment  on 
confession;  under  power  of  attorney;  va- 
lidity where  rendered ;  fraud ;  defendant 
not  8er^''ed  and  not  appearing.  502 

Foreign;  faith  and  credit  to  be  given  to 
divorce  proceedings;  alterable  alimony  de- 
cree as  a  final  judgment.  205 
54  L.  B.  A. 


In  favor  of  employee  as  bar  to  recovery 
Against  employer  for  employee's  act  or  de- 
fault:—  (I.)  The  general  rule;  (II.)  iden- 
tity or  privity  as  to  parties;  (III.)  iden- 
tity of  issues;  (IV.)  effect  oi  action  be- 
yond or  without  authority;  (V.)  the  rule 
in  the  principal  case;  (VI.*)  conclusion. 

640 

Who  may  sue  or  take  other  proceedings 
to  set  aside  judgments  s^inst  other  par- 
ties:—  (I.)  Decrees  of  divorce;  (II.)  judg- 
ments on  confession;  (III.)  matters  of  ad- 
ministration, probate,  heirs,  guardian ; 
(IV.)  assignment  for  creditors;  (V.)  gar- 
nishment; (VI.)  foreclosure  of  mortgage; 
(VII.)  judgments  against  partners; 
(VIII.)  judgments  against  COTporations; 
(IX.)  for  death  of  party;  (X.)  for  usury; 
(XI.)  application  by  surety  or  guarantor; 
(XII.)  application  by  party  claiming 
property  affectedj  (XIII.)  application  by 
creditors  seeking  relief;  (XIV.)  applica- 
tion bv  other  persons;   (XV.)  summary. 

768 

T^w  of  the  case;  material  changes  since 
prior  decision.  473 

Construction  of  decree.  455 

JITDICIAI.  SAIiE. 

Intervention  by  Purchaser,  see  Action 

OR  StnT,  0. 
Action  against  Purchaser,  see  Acnoir 

OR  Suit,  1,  2. 
See  also  hiMiTAiTON  or  Actions,  2; 

Set-Off  and  Countercluu,  1. 

1.  A  section  of  a  railroad  cannot  be  sold 
under  a  decree  of  court,  separate  from  the 
franchises,  for  the  purposo  of  enforcing  a 
contractor's  lien.  Connor  v.  Tennessee  C. 
R.  Co.   (C.  C.  A.  6th  0.)  687 

2.  The  return  of  the  officer  selling  prop- 
erty under  execution,  that  it  sold  for  a  cer- 
tain sum,  is  not  conclusive  in  favor  ol  the 
purchaser  that  the  price  was  paid.  Meher- 
in  v.  Ambrose  (Cal.)  272 

3.  Iteceipt  of  the  officer's  deed  is  not  a 
condition  to  liability  to  comply  with  a  bid 
at  execution  sale  by  one  who  has  recei/ed 
the  ofHcer's  certificate  of  sale.  ^d. 

4.  That  the  property  had  been  sold  at, 
a    former    execution  sale  under  another 
judgment  will  not  absolve  a  purchaser  at 
execution  sale  from  complying  with  hi^ 
bid.  Id. 

:>.  A  purchaser  at  execution  sale  cannot 
defeat  an  action  to  compel  him  to  comply 
with  his  hid,  on  the  ground  that  the  5>ale 
was  not  wholly  for  cash,  as  required  by 
statute.  Id. 

6.  A  suit  to  compel  a  purchaser  at  exe- 
cution sale  to  comply  with  his  bid  "annot 
be  defeated  because  the  statute,  upon  such 
failure,  requires  a  resale  of  the  property, 
making  the  purchaser  liable  for  the  costs 
a-nd  deficiency,  where  he  induced  the  officer 
to  forego  that  course,  gave  bis  check  for 
the  balance,  and  received  and  retained  a 
certiBcate  of  sale.  Id. 
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Notes  and  Bbiefs. 

Judicial  sale;  validity,  other  than  foi- 
cash;  taking  of  check;  who  may  maintain 
action  on  bond;  wtion  to  resell  rests  in  of- 
ficer. 273 

Sale  of  railroad  roadbed  separate  from 
franchise.  690 

JtJRISDICTIOK. 

See  Appeal  akd  Errob,  4;  Courts,  1; 

JtrDOUEHT,  3. 

LABOBERg. 

See  Constitutional  Law,  Notes  and 
Buixrs. 

UliBOB  UNIONS. 

Injunction  Beatraining  Breach  of  Ap- 
prentice's Contract,  see  Irrjuno* 
TIOH,  2. 

Statutory  authority  to  workmen  to  form 
assDciations  for  mutual  aid,  and  to  refuBc 
to  work  for  any  employer  under  certain 
.  conditi<His  vithout  being  subject  to  prose- 
cution for  conspiracy,  will  not  justify 
members  of  a  labor  union  in  entidng 
ployees  to  break  their  contracts  not  to  be- 
come members  of  such  unions  to  the  injury 
ot  iheiT  employer'a  business.  Flaccus  v. 
Smith  (Pa.)  640 

UCHEB. 

See  AxTACHincNT,  8, 

ULNBIiOBD  AND  TENANT. 

See  aJao  Adverse  Possession!,  1 ;  Es- 
toppel, Notes  and  Briefs;  Sfe- 

GIFIQ  PeBFORHANCE,   1,  2. 

'  A  stipulation  in  a  lease  of  a  farm  for  a 
term  of  years,  that  all  property  of  every 
name,  character,  and  description  belonging 
to  the  lessees  that  shall  be  cm  said  prun- 
ises,  or  brought  thereon  by  the  lessees  dur- 
ing the  term  of  the  lease,  shall  be  held  as 
security  for  the  payment  qI  the  rents  until 
all  be  paid,  and  the  same  shall  be  and  re- 
main a  lien  upon  the  same  frcHu  year  to 
year  until  payments  of  the  rents  for  the 
entire  term  have  been  fully  discharged  and 
paid,  is  ineffectual  to  create  a  lien,  legal  or 
equitable,  in  favor  ot  the  lessor  for  rents 
due  and  in  arrears,  on  the  crops  grown 
thereafter  on  the  leased  premises,  and  oth- 
er property  not  in  esse  at  the  time,  and 
afterwards  brought  thereon  by  the  lessee. 
Brown  v.  Neilson  (Neb.)  328 

UkBD. 

See  Food,  Notes  and  Briefs. 

LAW. 

Judicial  Notice,  see  Evidence,  1. 
£EASE. 

See  Bankruptct,  Notes  and  Briefs. 

LEOISULTUBE. 

I>etermination  of  Piiblii'  Purpose  for 
Which      Tax     Authorized,  see 
Courts,  1. 
61  L.  R.  A. 


LEVY  AND  SEIZURE. 

Pight  to  Possession  and  Rents  of  Fro^ 
erty,  see  Attachment,  0. 

LXBEI.  AND  SULNDEB. 

Sec  also  Trial,  13. 

1.  Probable  cause  for  making  defamatory 
allegations  in  an  answer  to  a  cause  of  ac- 
tion does  not  exist  where  the  allegations 
are  such  as  could  n6^t  constitute  a  defense 
if  true.   Grant  t.  Hayne  (La.)  930 

2.  Absence  ot  malice  is  not  a  complete 
defense  against  a  demand  for  damages  by 
one  who  uselessly  charges  another  with 
having  failed  in  a  duty  or  with  having 
transgressed  the  law  in  a  manner  in  which 
he,  as  defendant  in  a  suit,  cannot  be  held 
to  have  been  particularly  concerned.  Id. 

3.  An  attack  on  the  character  or  repu- 
toiUon  of  the  plaintiff  in  an  answer  to  his 
suit  for  commissions  on  subscriptions  ob- 
tained by  him,  by  alleging  that  his  reputa- 
tion in  the  community  was  so  bad  that  he 
could  not  procure  subscriptions,  and  that 
many  persona  failed  to  subscribe  because 
of  his  connection  with  the  enterprise,  is 
not  privileged  beca-use  contained  in  a  plead- 
ing, since  hia  right  to  commissions  on  the 
subscriptions,  if  any,  that  he  actually  did 
obtain,  could  not  be  affected  by  the  allmd 
fact  of  his  bad  reputation.  Id. 

Notes  and  Brief8. 

See  also  Dahaoes;  Pleading. 

What  constitutes  libel;  privileged  com- 
munications; what'  subjeot  to  news|nper 
criticism;  necessity  tiiat  special  damages 
be  natural  and  proximate  consequence  of 
the  libel.  855 

What  is  libel;  necessity  of  malice  and 
want  of  probable  cause;  privil^ed  com- 
munications in  judicial  proceedings ;  in 
pleadings;  inferring  malice  and  injury 
from  nature  and  falsity  of  words.  031 

IJEN8. 

Intervention  by  Purchaser  of  Rail- 
road, see  Action  or  Suit,  6. 

See  also  ATTAcaitENT,  1-5,  7;  Judi- 
cial Sale,  1 ;  Landlord  and  Tes- 

ANT. 

'  Notes  and  Briefs. 

Liens;  suit  for  enforcement  of  mechan- 
ics' lien,  proceeding  m  rent;  sale  of  pa^t  of 
railroad  roadbed;  priority  of  liens;  work 
constructed  in  sectKms.  890 

LIMITATION  OF  ACTIONS. 

See  also  Adverse  Possession,  2;  In- 
surance, 16. 

1.  The  statute  of  limitations  runs  against 
a  right  of  action  to  recover  possession  of  a 
portion  of  a  railroad  right  of  way  in  ad- 
verse possession  of  a  third  person.  North- 
ern P.  R.  Co.  V.  Ely  (Wash.)  526 

2.  In  case  an  officer  selling  property  at 
an  execution  sale  takes  a  check  for  the  ex- 
cess of  the  bid  over  tiie  judgment,  the 
right  of  the  judgment  debtor  as  an  eqnita- 
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ble  £kssignee  to  enforce  payment  of  the  check 
is  governed  by  the  statute  applicable  to  the 
limitation  of  actions  on  written  instru- 
ments, and  not  by  thftt  applicable  t0  ac- 
tions not  founded  on  inatrumentB  in  \?rit- 
ing.    Meherin  v.  Ambrose  (Cal.)  272 

3.  An  action  by  a  fathw  to  recover  dam- 
ages for  the  seduction  of  bis  daughter  is 
barred  by  tbe  Georgia  statute  of  limita- 
tions, uiuess  for  an  injury  to  the  person 
and  brought  within  two  years  from  tbe 
time  tbe  right  of  action  accrued.  Hutcher- 
flon  V.  Durden  (Ga.)  811 

4.  The  statute  of  limitations  does  not  be- 
j^ia  to  run  against  all  actions  for  injuries 
to  adjoining  property,  growing  out  of  the 
negligent  erectioa  by  a  municipality  of  a 
bulknead  so  as  to  constitute  a  continuing 
nuisance,  at  the  time  of  its  ocnnpletion,  but 
<!  am  ages  may  be  recovered  for  injuries 
which  have  accrued  within  the  statutory 
period  before  tbe  commencement  of  the  ac- 
tion, although  more  than  the  statutory  pe- 
riod has  elapsed  since  the  completion  of  the 
work.    Doran  r.  Seattle  (Wash.)  632 

5.  A  personal  judgment  upon  any  cause 
of  action  merges  and  ends  that  cause  of  ac- 
tion, so  that  thereafter  the  statute  of  limi- 
tations runs  against  the  judgment.  Hogg 
V.  Hartley  (W.  Va.)  215 

C.  The  time  of  the  residence  abroad  of 
one  who  was  a  resident  of  the  state  when 
the  cause  of  action  arose,  but  who  departs 
from  it  before  the  entry  of  a  personal  judg- 
ment against  him,  will  not  excuse  the  judg- 
ment from  the  statute  of  limitations,  un- 
der a  provision  that  the  time  of  obstruct- 
ing the  proeecution  of  the  right  by  a  de- 
parture from  tbe  state  shall  not  be  com- 
puted. Id. 

7.  Kemoval  from  the  state  and  residence 
abroad  before  the  birth  of  a  cause  of  action 
or  the  accrual  of  a  right  of  action  ^against 
the  person  will  not  save  the  cause  of  ac- 
tion from  the  statute  of  [imitations.  Id. 

8.  One  who  departs  from  the  state  and 
resides  abroad  before  any  cause  of  action 
against  him  has  arisen 'will  not  thereby 
save  a  subsequently  accruing  action  from 
the  statute  of  limitations,  vinder  a  prort- 
flion  that  obstructing  the  prosecution  of  a 
right  of  action  by  departure  from  the  state 
will  prevent  tbe  time  of  such  obstnictaon 
from  being  computed.  Id. 

Notes  and  Briefs. 

Limitation  of  actions;  as  to  continuing 
trespass  or  nuisance.  533 

Statute  of  repose;  bar  not  deiiendent  on 
presumption  or  prescription.  628 

Deduction  of  absence  from  state;  con- 
struction of  statutes  as  to;  obstruction  to 
prosecution  of  suit  215 

liODGING  HOUSES. 

See  Constitutional  Law,  10. 

I.OOS. 

See  Waters,  10,  13, 
54  L.  R.  A. 


LOTTERY. 

Bee  MuKiciPAi.  Corpobatioxb,  1. 

MACHINE  SHOP. 

See  Nuisances,  I, 

MANDAMUS. 

Notes  akd  Bbiefs. 

Mandamus;  remedy  for  illegal  action  of 
benevolent  society  in  expelling  member.  6U7 

MASTER  AND  SERVAITT. 

Statute  Making  Railroad  Liable  Sot 
Fellow  Servant's  Negligence,  see 
Cokbtitutiokai.  Law,  12. 

Doctrine    of    Fellow    Service,  see 

Courts,  4. 
Considei-ation   for   Release,   see  Evi- 
DKXCF^  10. 

Evidence  as  to  Successful  Working  of 
Similar  Device,  see  Kviobnce,  23. 

Restraining  Breach  of  Contract  at  In- 
stance of  Third  Person,  IH- 

JTnrCTTON,  2. 

See  also  Labob  Unions;  NEOLtoBNCB, 
6;  Pleadinu,  5;  TRIAL,  15. 

1.  One  who  hires  a  gang  of  workmen  and 
furnishes  them  to  a  t^iird  person,  together 
with  a  time  keeper,  who  is  to  impart  to 
them  the  latter's  orders  as  to  the  time  and 
place  to  work,  will  not  be  liable  for  tres- 
passes committed  by  them  in  cutting  tim- 
ber upon  a  stranger's  land  under  direction 
of  such  third  person,  although  he  is  to  pay 
the  wages  and  has  power  to  disdiarge  tbe 
men,  where  he  is  ignorant  of  the  trespass, 
is  not  interested  in  the  work  except  as  se- 
curity for  his  advances,  and  has  no  voice 
in  directing  the  lalwrers  "when  or  where  to 
work.  Swaekhamor  v.  Johnson  (Or.)  625 
Rnles  and  regnlatious. 

2.  A  railroad  company  is  guilty  of  neg- 
ligence in  failing  to  provide  suitable  rules 
and  regulations  for  toe  control  and  opera- 
tion of  band  cars  used  by  bridge  gangs  ia 
going  to  and  from  a  station  to  places 
where  they  are  engaged  in  the  repair  and 
reconstruction  of'bridges.  Wallin  T.  East- 
em  R.  Co.  (Minn.)  481 
Wamlnc. 

3.  It  is  the  duty  of  an  electric  company 
to  warn  of  the  danger  an  employee  who  is 
hired  to  dig  holes,  repair  poles,  and  to  do 
other  work  on  the  ground,  and  who  to  its 
knowledge  is  unacquainted  irith  tbe  dan- 
gerous character  of  the  wwk  of  a  lineman, 
upon  ordering  him  to  ascend  a  pole  and 
fwrape  a  wire,  and  it  cannot  relieve  Itsdf 
from  liability  for  injuries  caused  by  non- 
compliance with  such  duty  by  delegating 
its  performance  to  a  foreman  'who  is  in  a 
general  sense  a  fellow  servant  of  tbe  per- 
son injured.  Tedford  t.  IjOs  Angeles  Elec- 
tric Co.  (Cal.)  85 
Safe  plaee  and  appUsneea. 

4.  One  engaged  in  constructing  a  bridge 
owes  to  his  employees  the  duty  of  fnmiw- 
ing  material  for  the  tem^rary  stmeture, 
which  is  reasonably  sufficient  to  bear  the 
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weight  to  wbich  it  will  be  subjected;  and 
for  that  purpose  he  is  required  to  make 
proper  inspection  of  the  material  fur- 
nished, to  ascertain  its  soundness.  Lafay- 
ette Bridge  Co.  t.  Olsen  (CCA.  7th  C.) 

33 

S.  The  duty  oviog  by  one  engaged  in 
constructing  a  bridge,  to  his  employees,  of 
inspecting  the  material  furnished  for  the 
temporary  structure  to  see  that  it  is  rea- 
sonably Ruf&cient  for  its  intended  use,  is 
not  performed  by  directions  to  the  work- 
men to  pick  ont  the  best  of  mingled  suita- 
ble and  unsuitable  material  furnished.  Id. 

C.  A  shed  of  a  third  person  imder  which 
a  railroad  company  runs  a  spur  track  is 
within  the  rule  that  the  working  place  fur- 
ni»hed  by  tlie  master  must  be  reasonably 
safe,  to  the  extent  that  the  company  is 
bound  to  see  that  the  roof  does  not  fall  up- 
on brakemen  who  are  required  to  go  there 
for  cars.  Doyle  t.  Toledo,  S.  £  M.  R.  Co. 
{Mich.)  461 

7.  The  master's  liability  for  dnjury  to  a 
servant  by  a  defective  tool  furnished  for 
his  use  is  not  defeated  by  the'  fact  that  the 
defective  condition  was  known  to  a  fellow 
servant  who  procured  the  tool  for  use  by 
himself  and  the  injured  one,  and  who  was 
therefore  negligent  with  re<:^rd  to  such 
nse.   treble  r.  Dessemer  S.  S.  Co.  (Mich.) 

4581 

Assnmptioiii  of  risk. 

8.  A  servant  employed  in  deepening  a 
canal  assumes  the  risk  of  the  fall  of  stand- 
ings trees,  in  complying  with  the  request  of 
his  foreman  to  assist  in  extinguishing  a  fire 
spreading  through  swamp  and  underbrush 
towards  property  of  the  employer  on  the 
canal  bank,  the  danger  of  which  is  as  ob- 
vious to  him  as  to  any  other  person  en- 
gaged in  saving  the  property.  Maltbie  v. 
Belden   (N.  Y.)  62 

9.  A  minor  employed  as  a  servant  as- 
sumes, to  the  same  extent  as  an  adult,  the 
ordinary  dangers  and  risks  of  his  employ- 
ment which  he  actually  know?  and  appre- 
ciates, and  those  that  are  so  apparent  and 
open  that  cme  of  his  age,  experience,  and 
capacity  would,  in  the  exercise  of  ordinary 
care,  know  and  appreciate  them.  Cudahy 
Packing  Co.  v.  Marcan  (G.  C.  A.  8th  C.) 

258 

10.  A  minor  who  for  four  weeks  has  been 
working  upon  a  block  14  inches  square  and 
5  inches  In  thickness,  placed  upon  a  wet, 
greasy,  and  slippery  floor  by  himself,  as- 
sumes the  risk  and  danger  of  the  slipping 
of  the  block  upon  the  greasy  floor,  by  means 
of  which  his  hand  is  involuntarily  thrown 
into  the  cylinders  of  a  chopping  machine. 

Id. 

IdabiUty  to  third  person. 

See  also  Cabbiebs. 

11.  A  railroad  company  is  not  liable  for 
damages  resulting  from  an  assault  and  bat- 
tery inflicted  by  its  station  agent  and  an- 
other upon  a  third  person,  when  it  appears 
that  the  dilRculty  which  ga^'C  rise  to  the 
beating  arose  out  of  a  personal  quarrel, 
54  L.  R.  A. 


and  that  the  agent,  so  far  as  related  to  bis 
participation  therein,  was  acting  uptm  hi» 
individual  responsibility,  and  not  within 
the  ffcope  of  the  business  of  his  urency  as 
an  employee  of  the  company.  L^nch  t. 
Florida,  C.  &  P.  R.  Co.  (Ga.)  810 
Fellow  serTAnts  or  vlee  priaaipaL 
See  also  stipro,  3,  7. 

12.  A  foreman  and  servant  engaged  in 
deepening  a  canal  are  fellow  savants  in 
attempting  to  extinguish  a  fire  spreading 
over  adjacent  land  towards  propeity  of  the 
master  on  the  canal  bank,  so  that  the  mas- 
ter is  not  liable  for  injuries  to  the  servant 
from  the  negligence  of  the  foreman  in  fail- 
ing to  warn  him  of  the  impending  fall  of 
burning  trees.    Maltbie  v.  Belden  (N.  Y.) 

52 

13.  A  foreman  of  water  supply  of  a  rail- 
road, whose  duty  requires  him  to  carried 
from  place  to  place  along  the  road  to  super- 
vise water  tanks  and  pumping  machinery, 
is,  when  riding  on  a  detached  eni*ine  to  a 

{dace  where  macfainery  needs  repairs,  a  fel- 
oiw  servant  of  the  engineer  in  charge  of 
the  engine  carrying  him,  within  the  rule 
exempting  the  employer  from  liability  for 
injuries  n^ligently  inflicted  upon  an  em- 
olovee  by  his  fellow  servanL  Ijouisville  & 
N.  R.  Co.  v.  Stuber  (C.  C.  A.  6th  C.)  696 

14.  Members  of  a  lu-idge  gang  at  work  in 
repairing  and  reconstructing  railroad 
bridges  are  employees  of  the  railroad  com- 
pany and  engaged  in  their  duties  as  such, 
within  the  meaning  of  Wis.  Laws  1893, 
chap.  220,  entitling  them  to  recwer  for 
damages  caused  by  negligence  of  fdlow 
ser\-ants,  whdle  riding  on  hand  oars  going  to 
and  from  their  work,  when  as  a  part  of 
their  contract  it  is  the  business  of  the  rail- 
road company  to  transport  them  by  regular 
trains  to  the  nearest  station  and  from  there 
to  the  place  of  their  work  by  hand  caj*8. 
Wallin-v.  Eastern  R.  Co.  (Minn.)  481 

ir>.  A  section  foreman  in  charge  of  a 
crew  on  a  hand  car,  with  power  to  deter- 
mine where  the  car  should  be  stopped,  is 
not.  in  the  act  of  applying  the  brakes,  a 
fellow  servant  of  one  of  the  crew,  so  as  to 
relieve  the  railroad  company  from  liability 
for  injuries  to  the  latter  by  his  negligent 
application  of  the  brakes.  Illinois  C.  R. 
Co.  V.  Josey  (Ky.)  78 

16.  A  foreman  authorized  to  purchase,  in- 
spect, and  direct  the  use  of  lumber  for  the 
temporary  structure  of  a  bridge  which  his 
emp]<Q'er  is  mgaged  in  constructing  repre- 
sents the  master  in  respect  to  the  duty 
of  inspecting  to  ascertain  if  the  lumber 
used  is  reasonably  "uitable  for  the  purpose 
intended,  so  as  to  reiider  the  master  liable 
for  injuries  to  other  emj-'oyees  due  to  fail- 
ure to  perform  that  J'lty.  Lafavette 
Bridge  Co.  v.  Olsen  (C.  C.  A.  7th  C.)  33 

17.  One  operating  a  body  maker  in  a  can 
manufactory,  having  authority  to  direct 
the  actions  of  the  machine  tender,  and 
therefore  representing  the  master  in  direct- 
ing the  tender  to  remove  a  can  body  which 
has  caught  in  the  machine,  does  not.  by 
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rMBon  of  the  fact  that  it  is  hia  duty  to 
start  the  machinery  with  his  own  hand, 
become  the  feUbw  servant  of  the  tender  in 
80  doing,  so  as  to  rdieve  the  master  from 
liability  f<»'  injuries  to  the  tender  caused 
his  itaxting  the  machinery  before  the 
tender  has  vfudrawn  his  hand  from  with- 
in it    Norton  Bros.  t.  Kadebok  (III.)  842 

18.  A  master  is  not  liable  for  injury  to 
an  employee  by  reason  of  failure  of  his 
foreman  to  keep  cleaned  and  oiled  an  auto- 
matic stop  designed  to  prevent  the  trolley 
from  running  off  the  end  of  the  track  of  a 
traveler  used  to  convey  metal  plates  from 
one  place  to  another  in  the  shop,  because 
of  which  the  stop  fails  to  work  and  the 
trolley  falls  upon  the  employee.  Quigley 
T.  Levering  (N.  Y.)  62 

19.  It  is  n^licence  for  a  section  fore- 
maai  in  charge  oT  a  crew  on  a  hand  oar  to 
apply  the  brakes  when  the  car  is  running 
at  a  high  rate  of  speed,  and  he  sees  a  mem- 
ber of  the  crew  standing  without  support; 
so  that  suddenly  checking  the  speed  of  the 
car  will  be  likely  to  throw  him  off  from  it. 
Illinois  C.  R.  Co.  v.  Josey  (Ky.)  78 

20.  One  in  charge  of  a  locomotive  engine 
is  negligent  in  running  it  at  20  miles  aii 
hour  without  warning  past  a  place  where 
ha  knows  it  is  the  duty  of  an  employee  to 
cross  the  track  to  receive  the  r^ort  of  a 
train  then  passing,  and  whose  view  along 
the  track  is  obstructed  by  posts  and  weeds. 
Indianapolis  Union  R.  Co.  v.  '  Houlihan 
(Ind.)  787 

21.  That  an  injury  was  caused,  by  the 
negligent  use  of  an  engine  by  a  servant 
in  charge  thereof,  to  another  servant  of 
the  same  corporation,  both  being  at  the 
time  in  the  line  of  duty  as  employees,  is 
sufticient  to  render  the  employer  liable  un- 
der a  statute  imposing  liM>ility  where  in- 
jury is  caused  by  the  negligence  of  any  per- 
son  in  the  service  of  such  corporation  who 
has  been  given  charge  of  any  engine,  or 
where  such  injury  is  caused  by  the  negli- 
gence of  any  servant  acting  in  the  place 
of  the  corporation  in  that  behalf,  and  the 
person  injured  is  obeying  at  the  time  of 
such  injury  the  order  of  some  superior 
having  auUiority  to  direct,  without  show- 
ing that  the  negligent  nervant  represented 
the  employer,  or  that  the  injured  one  was 
obe}'ing  the  order  of  a  superior.  Id. 

22.  The  negligence  of  a  fellow  servant  is 
the  cause  of  injury  to  an  employee  by 
the  fall  of  the  trolley  from  the  traveler 
used  for  conveying  metal  platcfi  across  the 
shop,  where,  in  disregard  of  orders,  he  pulls 
the  trolley  towards  the  end  of  the  track 
without  looking  to  see  whether  or  not  the 
stop  designed  to  prevent  it  from  running 
oS  the  end  is  workii^, — and  not  the  fail- 
ure of  the  stop  to  work.  Quigley  v.  Lev- 
ering  (N.  Y.)  C2 

NoTE^s  AND  Briefs. 

See  also  ArpRENTiCES;  Corpobatioits;  In- 

JUNCTION;  JuDOME:NT. 
Uaster  and  servant;   duty  as  to  safe 
54  L.  R.  A. 


place  to  work;  protection  of  employees; 
delegation  of  duty;  employee's  right  to 
presume  performance  of  duty;  assumption 
of  risk;  by  minor;  obvious  danger.  259 

Assumption  of  risk;  obvioua  perils.  53 

Defective  premises  of  another  used  by 
master ;  contributory  negligeace ;  obvious 
danger:  assumption  of  risk.  461 

Defective  tools;  negligence  of  fellow  8er\'- 
ant ;  a9sumptian  of  risk.  456 

Failure  to  establish  rules  for  protection 
of  servants  as  negligence;  defective  tools; 
proximate  cause  of  injury.  481 

Obvious  risk;  defective  ways;  negligence 
of  fellow  servant;  contributory  negligence; 
duty  to  furnish  employee*  medical  attend- 
ance. 780 

Injury  to  railroad  employee  during 
transportation  in  course  of  employment. 

697 

Vice  principalship  as  determined  with 
reference  to  the  character  of  the  act  which 
caused  the  injury: — (I.)  Introductory; 
(II.)  master  liable  for  any  negligence 
which  involves  the  breach  of  one  of  his  per- 
!«onal  duties:  (a)  generally;  (b)  various 
forma  in  which  the  master's  responsibility 
is  stated;  (c)  subsidiary  consequences  de- 
duced from  the  general  principle;  (d)  ra- 
ticnalc  of  the  doctrine  ox  nondelegable  du- 
ties; (f)  master  sometimes  liable  both  on 
account  of  the  character  of  the  negligent 
act  and  the  olltcial  position  of  the  negligent 
servant;  (f)  doctrine  of  nondelegable  du- 
ties applicable  to  artificial  persous ;  {g) 
scr^'ants  of  contractors,  when  precluded 
from  availing  themselves  of  the  doctrine 
in  actions  against  their  masters;  [h)  dele- 
gation of  personal  duties  to  an  independent 
contractor,  effect  of;  (i)  same  subject  con- 
tinued: opposing  doctrines  discussed;  (;) 
Massachusetts  doctrine  not  identical  with 
that  of  other  states;  {k)  servants  may  act 
in  a  dual  capacity;  .(I)  pleading;  {m)  bur- 
den of  proof;  {»)  propriety  of  instructions; 
(o)*  functions  of  court  and  jury;  (III.) 
what  duties  are  deemed  to  be  nondelegable: 
(a)  duties  imposed  by  statute;  (b)  duty 
to  see  that  the  unintelligent  instrumentali- 
ties of  the  work  are  reasonably  safe ;  gener- 
al rule  stated;  (c)  duty  to  see  that  the 
unintelligent  instrumentalities  of  the  work, 
as  originally  supplied,  satisfy  the  legal 
standard  of  safety;  (d)  duty  to  see  that 
the  unintelligent  instrumentalities  are 
maintained  in  a  suitaUe  condition  for  the 
work  to  be  done;  (e)  difference  hetwcen 
the  extent  of  a  master's  responsibility  for 
original  supply  and  subsequent  mainte- 
nance; if)  duty  to  see  that  worn-out  or 
otherwise  defective  parts  of  instrumentali- 
ties are  replaced  by  suitable  substitute's ; 
{g)  duty  to  furnish  proper  medical  treat- 
ment to  sick  or  injured  servants;  (h)  duty 
to  hire  suitable  ser^'ants;  (i)  duty  to  em- 
ploy servants  sufficient  in  number  for  the 
work  in  hand:  (;')  duty  to  frame  rules  and 
regulatinns  for  the  conduct  of  the  business; 
r  k )  duty  to  bring  reffulationa  to  the  knowl- 
edge of  emplf^ees;  (I)  duly  to  carry  out 
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regulation?,  ho v  far  absolute ;  generally ; 
(m)  du^  to  carry  out  regulatiotis  with  re- 
Fpect  to  the  movements  of  trains;  (»)  duty 
to  impart  information  as  to  permanent  dan- 
gers normally  incident  to  the  work  at  the 
time  it  13  entered  upon;  (o)  duty  to  im- 
part information  as  to  permanent  dang^ 
superadded  to  the  environment  after  the 
work  has  begun;  (p)  duty  to  warn  as  to 
dangers  of  the  transitory  class  occasionally 
supervening  during  the  progress  of  the 
work;  {g)  duty  to  inspect  instnimentali- 
ties;  generally;  (r)  duty  to  inspect  instru- 
mentiuitiea  at  the  time  they  are  first 
brought  into  use;  (a)  duty  to  inspect  in- 
strumental ities  during  the  time  they  are 
kept  in  use;  (*)  duty  to  inspect  instrumen- 
talities belonging  to  another  person,  but 
temporarily  used  by  the  master;  (IV.)  non- 
liability of  the  master  for  iiK^ligence  of  co- 
servants  in  respect  to  the  details  of  the 
work:  (a)  generally;  (6)  supervision  of 
details  not  a  master's  duty;  (c)  merely 
transitory  perils;  master  not  bound  to  pro- 
tect the  servant  against ;  (d)  dangers 
caused  by  the  progress  of  the  work;  master 
not  bound  to  protect  servant  against;  (e) 
preparation  or  care  of  instrumentalities; 
master  not  reaponsible  for,  where  these 
funcUons  are  a  part  of  the  work  to  be 
done;  (/)  negligent  use  of  safe  appliances 
by  fellow  servant;  master  not  responsible 
for;  iff)  rationale  of  doctrine  exempting 
master  from  liability  for  negligence  in  car- 
rying out  the  details  of  the  work;  {h) 
ple«<Ling;  (t)  instructions;  (j)'  functions 
of  court  and  jury  in  passing  upon  evi- 
dence; [k)  explanation  of  classification 
of  the  oases  cited  in  the  ensuing  sections; 
<V.)  negligence  of  coservant  involving 
merely  the  use  of  the  instrumentalities; 
master  not  responsible  for :  (a)  orders 
respecting  the  use  of  the  instrumentalities; 

(b)  choice  of  particular  methods  of  work; 

(c)  disposition  of  the  force  of  employees 
available  for  the  work  in  hand;  (d)  as- 
signing servants  to  work  for  which  they  are 
unfitted;  (e)  negligence  in  sending  serv- 
ants into  abnormally  dangerous  places 
without  warning;  (f)  failing  to  warn  serv- 
ants as  to  dangers  arising  from  the  execu- 
tion of  the  details  of  the  work;  (g)  absence 
from  the  post  of  duty;  (h)  selecting  an  im- 
perfect appliance  fnmi  the  stock  available; 
(t)  failing  to  use  the  instrumentaliUes 
furnished  by  the  master;  {/)  negligence  in 
failing  to  discard  a  defective  for  a  suitable 
instrumentality;  {k)  using  instrumentali- 
ties in  a  manner  not  contemplated  nor  au- 
thorized by  the  master ;  (I)  giving  of  sig- 
nals; (m)  negligence  in  carrying  out  the 
express  orders  or  r^fulationa  of  the  mafi- 
ter;  (n)  failure  to  give  instructions;  (o) 
negligence  in  manipulation  of  the  instru- 
mentalities during  the  progress  of  the 
work;  (p)  negligence  in  the  transmission 
of  the  master's  orders  to  other  servants; 
(VI.)  n^ligence  of  coservant  in  respect  to 
the  preparation  or  structural  modiAcation 
of  instrumentalities  or  their  parts ;  when 
not  imputed  to  the  master:  (a)  introduc- 
tory; (6)  negligence  which  produces  struc- 
54  L.  R.  A. 


tural  unsafely  of  a  temporary  character; 
(c)  n^ligenee  in  failing  to  adjust  or  se- 
cure instrumentalities  or  thtar  parte  wiiile 

in  use:  (d)  n^ligence  in  the  prepartttion 
of  temporary  structures  or  other  instru- 
mentalities as  a  part  of  the  work;  general 
rule;  (c)  rationale  and  limits  of  a  master's 
exemption  from  liability  for  the  adjust- 
ment or  preparation  of  instrumentalities; 
(/)  special  circumstances  not  affecting  the 
extent  of  the  master's  liatulity;  (g)  Whea 
the  delinquency  is  demed  ^not  to  be  in  re- 
spect to  the  details  of  the  work;  (VXI.) 
negligence  of  coservants  whose  duty  it  is 
to  keep  the  instrumentalities  in  proper  con- 
dition; when  not  imputed  to  the  master: 
(a)  theory  that  a  master  is  never  iiablp 
for  negligence  in  regard  to  inspection  and 
repairs;  (b)  theory  that  the  liability  of 
the  mastxHT  d^xnds  on  the  subject-matter 
of  the  inspection  or  repairs  n^lected;  (e) 
master  liaible  where  the  delinquent  servant 
-was  engaged  in  a  different  class  of  work; 
{d)  negligence  in  failing  to  replace  an  un- 
sound by  a  sound  appliance,  when  master 
not  liable  for;  (c)  all  employees  engaged 
in  repairing  regarded  as  coservants  of  each 
other;  (VIII.)  doctrine  as  to  the  details 
of  work  not  a  protection  to  the  master 

■  when  his  own  negligence  or  that  of  a  vice 
principal  was  an  efficient  cause  of  the  in- 
jury: (o)  master  liable  where  he  or  his 
vice  principal  directed  the  details  of  the 
work ;  {h)  master  liable  where  his  own 
negligence  intervenes  as  a  proximate  cause 

I  between  n  delinquent  coservant's  negligence 

I  and  the  injury;  (o)  master  liable  where 
his  own  antecedent  negligence  and  a  subse- 
quent delinquency  of  a  coservant  are  both 
efficient  causes  of  the  injurj';  (d)  illnstm- 
tive  cnaes  as  to  concurrent  nefrligence;  (c) 
master's  liability  determined  with  referoioe 
to  the  question  whether  the  coservant's  de- 
linquency did  or  did  not  break  the  chain  of 
causation :    ( 1 )   no  break  in  the  chain  of 

i  causation;  (2)  chain  of  causation  deemed 
to  have  been  broken:  <a)  1^|^  cause  of  the 
injury  held  not  to  be  an  oflSrial  act  of  neg- 
ligence on  the  part  of  a  vice  principal;  (6) 
defects  in  structupes  or  other  dangers  of 
the  place  of  work;  (c)  defects  in  machin- 
ery; (d)  unfitness  of  the  delinquent  coserv- 
ant; l.c)  inadequate  number  of  ser^-ant^; 
(f)  defective  relations.  33 

MAXIMS. 

De  minimis  non  curat  lex.  Ddisle  v. 
Bourriague  (La.)  421 

Expressio  unius  exclusio  alterius.  NeiA-- 
ton  V.  The  Carrie  L.  Tyler  (C.  C.  A.  4th 
C.)  236 

MECHANICS. 

See  Constitutional  Law,  Notes 
Briefs. 

MEMORANDA. 

See  FoROERT,  Notes  and  Briefs. 

M£NTAL  ANGUISH. 

See  Trleqbaphs,  2. 
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WLITABIT  BOARDS. 

See  CEaTiORARi,  Coubts,  Xotes  and 
Bbiefs. 

MISDEMEANOR. 

See  McmciPAL  Corporations,  1. 

MISTAKE. 

See  CoHTR&CTS,  II. 

MOHET  SAD  AND  RECEIVED. 

See  AssnrrsiT,  Xotes  and  Bueb-s. 

MORTGAGE. 

Of  \Vard'fl  Estate,  see  Ouabdiajt  akd 

Wabd.  2. 
See  also  New  Tbial,  1. 

1.  A  power  of  sale  inserted  ia  a  real-es- 
tate mortgage  ia  a  power  coupled  with  an 
interest,  and  is  not  revoked  qr  Buapended 
"by  the  death  of  the  mortgagor.  Qrandin  t. 
Emmons  (N.  D.)  610 

2.  Advantage  of  a  clause  in  a  mortgage 
•covering  fievoral  parcels  of  land,  by  which 
any  parcel  may  be  released  up<Mt  payment 
■of  a  certain  amn,  cannot  be  taken  alter 
foreclosure  of  tbe  mortgage,  1^  a  pu^aser 
•of  a  parcel  who  has  unsuccessfully  sought 
to  cai^  the  whole  burdm  of  the  mortgage 
upon  subsequent  purchasers  of  the  remain- 
ing parcels  who  purchased  before  the  prior 
■conveyance  was  recorded.  Gray  v.  H.  M. 
J.oud*&  Sons  Lumber  Co.  (Mich.)  731 

3.  One  obtaining  a  contract  which  he 
foils  to  record,  for  the  conveyance  of  a 
][)arcel  of  a  tract  of  laud  the  whole  of 
which  is  subsequently  mortgaged,  cannot 
cast  the  burden  of  the  mortgage  upon  sub- 
sequent purchasers  of  the  remainder  of  the 
tract,  who  have  no  notice  of  his  right^.t,  he 
not  having  taken  possession  so  as  to  charge 
the  subsequent  purchaser  with  constructive 
aioticc  Id. 

4.  A  purchaser  of  mortgaged  projMrty 
■cannot  take  advantage  of  usury  in  the 
mortgage  contract.  Id. 

Notes  akb  Bbiefs. 

See  also  3vDQm3n. 

Alortgage;  rarder  of  alienation  as  affect- 
ing sale  to  satisfy;  acts  of  grsjitee  as  af- 
fet'thig  rdatire  Usiiilities  of  grantees.  732 

Defense  of  duress  or  undue  influence;  ef- 
fect of  foreclosure  by  advertisement  against 
minors  or  heirs  of  mortgagor;  redemption 
1^  heirs  of  mortgagor's  wife.  611 

MTTNICIPAI.  CORPORATIONS. 

Liability  for  Injury  to  Child  in  Street, 
see  HiOHWATB,  2,  3. 

Requirement,  in  Construction  Con- 
tract, of  Maintenance  and  'Repair 
of  Ilighways,  see  Public  Iupbove- 

ICXNTS. 

See  also  Bubial;  Eminent  Dovain; 
NinfiANCEs,  2,  4;  Wahxs,  12. 

1.  A  municipal  corporation  may  make 
tlic  mere  possession  of  a  lottery  ticket  a 
niiddcmeanoT,  where  by  the  Constitution  it 
54  L.  R.  A, 


has  power  to  make  and  enforce  such  pcdice 
and  other  r^^ations  as  are  not  in  conflii-t 
with  general  laws,  and  the  suppression  of 
lotteries  is  part  of  the  public  pmicy  of  the 
state  as  evidenced  by  its  penal  laws.  £x 
parte  McClain  (Cal.)  779 

2.  ITnder  statutory  authority  to  prevent 
the  running  at  large  of  dogs,  a  municipal 
corporation  may  exact  a  fee  of  $1.50  for  the 
privilege  of  keeping  a  dog,  and  in  case  of 
its  nonpayment  impose  a  fine  upon  the  o^tvn- 
er  and  provide  for  the  killing  <^  the  dog. 
Gibson  r.  Harrison  (Ark.)  208 

S.  An  ordinance  providing  that  no  vehi- 
cle which,  together  with  its  load,  weigh-i 
more  than  2,000  poimds,  and  which  is  in 
use  for  carrying  goods,  merchandise,  build- 
ing material,  manure,  dirt,  earth,  or  other 
article  or  commodity,  and  which  has  tires 
less  than  G  inches  in  width,  shall  pfMS  or 
enter  upon  any  park  or  parkway,  is  void  as 
applicable  to  a  parkway,  because  unreason- 
able, and  in  its  effect  prohibitive  of  traffic 
thus  classified.   State  v.  Bohart  (Minn.) 

047 

4.  Failure  of  a  municipality  to  attempt 
to  raforce  its  ordinance  limiting  the  spied 
at  which  bicycles  may  be  ridden  on  its 
streets  will  render  it  liable  for  injuries  to 
a  pedestrian  knocked  down  by  a  bicycle 
which  is  being  ridden  at  an  immoderate 
rate  of  spera.  Hagerstown  T.  Klotx 
(Md.)  940 

Notes  and  Briefs. 

Exemption  of  Officer's  Salary,  see  Oin- 

cebs. 

See  also  Hioiiwats. 

Alimicipal  corporations ;  power  to  sub- 
scribe for  or  deal  in  stock  of  private  corpo- 
ration; bonds  in  aid  oi  private  enterprise: 
validity  of  statutes  authorizing;  what  busi- 
ness public.  243 

Vower  to  declare  burials  within,  nui- 
sances; power  to  exclude  slaughterhouse; 
burials,  etc.;  reasonableness  of  ordinance. 

637 

Taxation  by;  no  inherent  power;  limited 
to  legislative  grant;  on  d(^.  200 

NEGUGENCE. 

Judgment  for  Conductor  Precluding 
Recovery  against  Railroad,  sve 
Judgment,  1. 

See  also  Aniscals;  Cabbiebs;  Death; 
Drugoists;  Jtidoiceitt,  2;  Master 
AND  Servant;  Pleadino,  5,  7; 
Proximate  Cause,  2:  Railroads; 
Street  Railways;  Trial,  9,  10. 

1.  One  who  by  negligence  puts  another 
under  a  reasonable  apprehension  of  persomtl 
physical  injury,  and,  in  a  reasonable  effort 
to  escape,  the  latter  sustains  phywcal  in- 
jury, i-s  subject  to  a  right  of  action  for  th:* 
physical  injury  and  the.  mental  disorder 
naturally  incident  to  its  occurrence.  Tut- 
t^e  V.  Atlantic  City  R.  Co.  (N.  J.  Err.  & 
.\pp.)  B8'2 

2.  A  woman,  seeing  a  car  which  had 
been  derailed  while  a  flying  drill  was  bjHng 
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made  coming  out  of  the  limita  of  a  freight 
yard  and  acroes  a  public  street  at  great 
speed  towards  the  place  where  she  was 
standing,  is  coititled  to  raDorer  damages  for 
an  injury  which  she  sustained  by  falliiw 
as  in  fright  she  ran  for  safety.  Id. 

3.  Negligence,  to  he  actionaUe,  most  re- 
sult in  damage  to  someone,  which  result, 
in  the  ahsence  of  wantonness  or  malo  oni- 
mo,  might  have  been  reasonably  foreseen  by 
a  man  of  ordinary  intelligence  and  pru- 
dence, and  be  the  probable  result  of  the  in- 
itial aot.   Cleghom  t.  Thompson  (Kan.) 

402 

4.  A  person  guilty  of  negligence  should 
be  held  responsible  for  all  the  consequences 
which  a  prudent  and  experienced  person  ful- 
ly acquainted  witb  all  the  circuroBtances 
which  in  fact  existed,  whether  they  could 
have  J>een  ascertained  by  reasonable  dili- 
gwioe  or  not,  would  a-t  the  time  of  the  negli- 
gent act  have  thought  reasonably  possible 
to  follow  if  they  had  occurred  to  his  mind, 
WaJlin  V.  Eastern  R.  Co.  (Minn.)  481 

5.  One  who  beats  a  horse  in  violation  of 
the  statute  for  the  prevention  of  cruelty  to 
animals  cannot  escape  liability  for  an  in- 
jury caused  by  a  blow  falling  on  a  by- 
stander, on  the  ground  thai  he  used  reason- 
able rare  to  avoid  the  accident,  which  was 
caused  by  the  shying  of  the  horse  and  the 
slipping  of  his  own  foot,  and  that  such  re- 
sult of  his  acts  was  not  anticipated.  Os- 
borne V.  Van  Dyke  ( Iowa )  367 

6.  The  accidental  shooting  of  a  man  up- 
on a  highway  by  an  employee  in  a  alaugh- 
terhouso,  who  was  shooting  at  dogs  that  had 
caused  annoyance  and  trouble  about  the 
place,  and  who  had  been  Instructed  to  kill 
Uie  dogs  if  they  returned,  does  not  render 
cither  employer  or  employee  liable,  where 
the  shooting  of  the  man  was  entirely  acci- 
dental and  was  due  to  the  deflection  of  tlie 
courf^e  of  the  bullet  in  some  manner,  except 
for  which  it  could  never  have  reached  the 
highway.   CleghoTii  t.  Thompson  (Kan.) 

402 

7.  A  merchant  who  fills  a  jug  with  gaso- 
line for  a  customer  without  complying 
with  the  statute  providing  that  no  gasoline 
shall  be  sold  until  the  package  containing 
it  has  been  marked  "gasoline"  is  liable  for 
injuries  to  a  member  of  the  customer's  fam- 
ily by  its  explosion  when  she  attempts  to 
use  it  believing  it  to  be  kerosene.  Ives  v. 
Welden  (Iowa)  854 

8.  A  child  injured  by  explosion  of  gaso- 
line whi^  she  attempts  to  use  believii^  it 
to  be  kerosene  is  not,  in  an  action  to  hold 
the  merchant  who  sold  it  lioUe  for  the  in- 
jury, affected  by  the  negligence  of  her 
fatlier,  who,  with  knowledge  of  its  charac- 
ter, permits  her  to  iise  it,  or  fails  to  warn 
her  of  the  danger.  Id. 

IPremises. 

9.  One  who  goes  upon  the  premises  of 
another  by  express  or  implied  invitation 
of  the  owner  may  recover  damages  for  an 
injury  caused  1^  a  failure  on  the  part  of 
54  L.  R.  A. 


such  owner  to  keep  the  premises  in  a 
sonably  safe  condition.   Tucker  v.  Draper 

(Neb.)  321 

10.  One  who  leaves  an  open  well  upon 
his  premises,  where  he  knows  that  children 
of  tender  years,  witiiout  any  notion  of 
their  danger,  are  continually  playing,  al- 
though he  can  obviate  the  danger  with  very 
libtie  trouble  and  without  injuring  the 
premises  or  interfering  with  his  own  free 
use  thereof,  is  guilty  of  negligence  which 
renders  him  liable  for  the  drowning  of  a 
child  in  the  well, — especially  when  he 
knows  that  other  children  have  very  near- 
ly fallen  into  the  well  and  he  has  been 
warned  of  the  danger.  Id. 

11.  The  owner  of  an  uninclosed  lot  ad- 
jacent to  a  highway  in  a  thickly  populated 
part  of  a  city,  who  leaves  unguarded  there- 
on a  heavy  section  of  cement  pipe  of  unsta- 
ble cfiuilibrium,  which,  because  of  its  large 
diameter,  is  an  attractive  plaything  for 
children  to  roll  about,  and  who  knows  that 
they  re<K>rt  there  for  that  purpose,  is  liable 
to  a  child  who,  not  having  arrived  ai  years 
of  discretion  and  judgm«it«  is  injurol  by 
the  pipe  toppling  over  onto  him  while  he 
is  plaving  with  it.  Kopplekom  r.  Ct^orado 
Cement  Pipe  Co.  (Colo.)  2S4 

12.  One  who  makes  an  excavati<m  upon 
his  land  is  not  bound  to  so  guard  it  as  to 
prevent  injury  to  children  who  come  upon 
it  without  his  invitation,  express  or  im- 
plied, but  who  are  induced  to  do  so  merely 
by  the  alluring  attract  iven  res  of  the  exca- 
vation and  its  surroundings.  Savannah, 'F. 
&  W.  R.  Co.  V.  Beavers  (Ga.)  314 
Contribntory. 

13.  The  duty  imposed  by  law  upon  ail 
persons  to  exercise  ordinary  care  to  avmd 
the  consequents  of  another's  ne^igenee 
does  not  arise  until  the  negligence  of  sodl 
other  is  existing,  and  is  either  apparent, 
or  the  circumstances  are  such  that  an  ordi- 
narily prudent  person  would  have  reason 
to  apprehend  its  existence.  Western  ft  A. 
E.  Co.  v.  Ferguson  (Ga.)  803 

14.  Failure  to  exercise  ordinary  care  on 
the  part  of  the  person  injured,  before  the 
negligence  complained  of  is  apparent  or 
should  have  been  reasonably  apprehended, 
will  not  preclude  a  recovery,  but  will,  in 
Georgia,  authorize  the  jury  to  diminish  the 
damages  in  proportion  to  the  fault  attrib- 
uLible  to  the  person  injured.  Id. 

13.  The  modification  of  the  rule  that  one 
guilty  of  contributory  negligence  cannot  re- 
cover for  injuries  negligently  inHicted, 
which  permits  a  recovery  in  case  defendant 
might,  after  discovering  plaintiff's  peril, 
have  avoided  the  injury  by  the  exercise  of 
due  care,  is  not  applicable  where  plaintiff, 
in  attempting  to  put  a  parcel  on  the  front 
platform  of  a  street  car,  n^Iigently  stood 
on  the  side  towards  the  other  trade,  and, 
upon  perceiving  a  car  approaching  on  it 
ana  receiving  and  assenting  to  instructions 
from  its  motorman  as  to  reac^ng  a  place 
of  safety,  became  confused  and  got  caught 
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botwren  the  cars  and  injured.  Baltimore 
Consol.  Railways  Co.  v.  Armstrong  (Md.) 

Notes  and  Briefs. 

Sec  also  Evidence  ;  Food;  Hiohwats  ; 
Master  and  Servant;  Street  Bail- 
ways. 

Nt^lipcnce;  dangerous  premisea  attract- 
ive to  children;  liability  for  injuriea.  284 

As  to  premises;  dangerous  agency;  atr 
tractive  to  children;  duty  to  guard;  im- 
plied invitation.  314 

Dangerous  premises;  near  highway; 
ponds;  limitation  of  Turntable  Cases;  duty 
to  guard  againat  licensees  or  trespassers; 
children;  contributory  n^ligence  to  defeat 
statutory  action.  322 

Defective  premises  of  another  used  by 
nuister.  461 

Duty  of  owner  of  premises  to  mere  licen- 
see; contributory  n^lgence  of  inmate.  397 

Contributory,  proximately  causing  in- 
jury. 775 

Contrihutory ;  of  parent  as  affecting  re- 
ctwwy  by  child;  negligence  in  failure  to 
comply  with  statutory  requirements;  con- 
curring cause  as  affecting  liability.  854 

Liability  for  inju^  to  one  sedcing  to  es- 
cape danger;  contributory  ncigligence;  er- 
ror in  judgment.  5S2 

Last  clear  chance.  424 

Failure  to  look  before  going  on  track; 
error  in  judgment  in  case  of  danger.  184 

Liability  for  consequences  of  act  in  viola- 
tion of  law;  unexpected  eonBequences.  367 

HEWSPAFEBB. 

See  TjIbel  and  Slander,  Notes  and 

BlUEFS. 
NEW  TRIAL. 

1 .  A  new  trial  in  a  foreclosure  action  will 
not  be  granted  under  N.  Dak.  Rev.  Codes, 
I  5630,  providing  that  the  supreme  court, 
if  it  docm  such  a  course  necessary  to  the 
accomplishment  of  justice,  may  order  a  new 
trial  of  an  action,  whore,  although  the  de- 
fendant introduced  no  evidence  on  the  trial 
because  the  court  held  at  the  close  of  plain- 
tiff's testimony  that  the  notice  of  sale  was 
insufficient  and  the  forecloeure  void,  there 
is  not  even  the  su^estion  of  the  possibil- 
ity of  establishing  facts  which  would  alter 
the  conclusions  already  reached.  Grandin 
v.  Emmons  (N.  D.)  610 

2.  The  judgment  should  be  reversed  and 
a  new  trial  granted  in  a  criminal  case 
where  the  solicitor  general,  in  his  address 
to  the  jury,  uses  hi4»hly  improper  language, 
not  authorized  by  the  evidence  or  any  fair 
deduction  therefrom,  and  the  court  fails  to 
rebuke  him  or  charge  the  jury  with  refer- 
ence to  the  matter,  and,  upon  motion  of  the 
counsel  for  the  accused,  refuses  to  grant  a 
mistrial.    Ivey  v.  State  {Ga.)  959 

NOT  ART. 

Document    Acknowledged    before^  see 
Evidence,  S. 
r)4  L.  R.  A. 


NOTICE. 

Of  Agent's  Acts,  ?ee  Evidexce,  3. 

See  also  Attacuuent,  7;  Fubuca- 

TION. 

NinSANCES. 

See  also  Contempt;  Injunction,  4,  S; 
Limitation  op  Actions,  4. 

1.  A  blacksmith  shop  or  a  machine  shop 
is  not  a  nuisance  per  ae.  Chamb?rg  v. 
Cramer  (W.  Va.)  545 

2.  Charter  power  to  declare  what  shall 
constitute  nuisances  will  not  authorize  a 
municipal  corporation  to  declare  generally 
that  to  inter  a  dead  body  in  any  portion 
of  the  inhabited  district  of  the  city  shall  be 
a  nuisance,  when  such  interment  may  be 
made  in  the  usual  way  in  some  of  such  sec- 
tions witJiout  giving  offense  to  the  senses  of 
any  human  inhabitant,  or  endangering  in 
the  least  measure  the  health  of  the  com- 
munity.   VVygant  v.  McLauchlan  (Or.)  630 

3.  Jurisdiction  to  abate  nuisances  exist- 
ing in  the  cities  having  a  population  of 
20,000  OT  more,  in  a  summary  manner,  un- 
der the  laws  oi  the  state  of  Georgia,  re- 
sides alone  in  the  police  court  of  the  city 
where  it  is  claimed  such  nuisance  exists, 
except  as  to  things  or  acts  which  are  by  the 
eoniuion  or  statute  law  declared  to  be  nui- 
sances per  se  or  which  are  in  their  very  na- 
ture palpably  and  indisputably  such. 
Western  &  A.  R.  Co.  v.  Atlanta  (Ge.)  294 

4.  Save  and  except  as  to  those  things 
which  are  by  the  common  or  statute  law  de- 
clared to  be  nuisances,  per  se,  or  which  are 
in  their  very  nature  palpably  and  indis- 
putably such,  neither  the  municipal  au- 
thorities of  any  city  of  this  state,  nor  any 
department  thereof  which  has  been  given 
the  power  to  abate  nuisances,  has  the  le;ial 
right  summarily  to  compel  the  abatement 
of  a  particular  thing  or  act  as  a  nuisance, 
without  reas<»iable  notice,  to  the  person  al- 
leged to  be  m^ntaining  or  dtun^  the  same, 
of  -Uie  time  and  place  for  hearing  and  de- 
termining whether  such  thing  or  aot  does 
in  law  constitute  a  nuisance.  Id. 

5.  The  fact  tJiat  all  places  where  intoxi- 
cating liquors  are  sold  or  k^  for  sale,  or 
places  where  persons  are  permitted  bo  re- 
sort for  the  purpose  of  drinking  the  same, 
are  declared  by  statute  to  be  common  nui- 
sances, does  not  justify  their  abatement  by 
any  person  or  persons  without  process  of 
law :  and  the  destruction  or  injury  to  prop- 
erty used  in  aid  of  the  maintenance  of  such 
nuisances,  except  in  the  manner  provided 
by  the  statute,  is  a  trespass.  State  v. 
Stark  (Kan.)  910 

6.  A  private  individual  cannot  abate  a 
puUic  nudsance  conaifltang  of  a  fence  across 
a  navigable  stream,  unle.t!i  he  has  some  spi*- 
cial  interest  in  the  abatement  different 
from  and  greater  than  the  interest  of  the 
community.    Griffith  t.  Holnum  (Wash.) 

178 

Notes  axu  Bkiefs. 
See  also  Evidence;  Injunction;  Limita- 
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Tios  OF  Actions;  Muiticifal  Cobfora- 

TIONS. 

KnisAuceB;   privalc,  -what  are;  black- 
smith and  horseshoeing  as  »  nuisance.  54S 
By  business;  abatement  of.  455 

Public,  obatructing  highway;  legalization 
by  lapse  of  time.  522 

Liability  of  individual  for  abatement  of 
public  nuisance  not  speeially  injuring  him. 

178 

Necessity  of  judicial  determination  lie- 
fore  abatement;  power  of  city  to  define; 
snmmary  remedy.  295 

OFFICERS. 

Authority  to  Purchase  Vaccine  3>fat- 
ter,  see  Counties. 

1.  The  official  ads  of  a  de  facto  officer  are 
recognized  as  valid  on  the  high  ground  of 
public  policy,  and  for  the  protection  of 
those  having  official  busineea  to  transact; 
and  the  acts  of  such  dc  facto  officer  cannot 
be  ooUaiteratly  attacked.  Morford  t.  Terri- 
tory (Okla.)  513 

2.  Where  an  office  exiifts  under  the  law, 
and  a  person  is  elected  to  fill  such  office, 
and  duly  qualifies  and  enters  upon  the  dis- 
charge of  his  official  duties,  be  is  a  de  facto 
officer,  and  his  acts  are  valid,  notwith- 
standing the  fact  that  he  may  not  possesd 
all  the  necessary  qualifications  as  pre- 
scribed by  the  statute  to  fill  such  office.  Id. 

3.  Public  officers  receiving  no  more  than 
$5,000  per  year  for  their  sen'ices  should 
not,  on  grounds  of  public  policy,  be  re- 
quired by  the  courts  to  set  apart  any  part 
of  their  salaries  for  the  payment  of  their 
dd>ts.   Dicldnaon  t.  Johnson  (Ky.)  566 

4.  Inrestments  of  salary  by  a  public  of- 
ficer in  real  estate  are  not  exempt  from 
the  claims  of  Antecedent  creditors,  even 
though  the  oonve^nce  has  been  taken  in 
the  name  of  his  wife.  Id. 

Notes  and  Bbiefs. 

Exemption  of  officer's  salary  from  claims 
of  his  creditors: — (I.)  Creditors'  iiUs  and 
supplementary  proceedings;  (II.)  on  the 
ground  of  public  policy;  [Jll.)  statutory 
provisions;  (IV,)  school  teacher's  salary; 
(V.)  officers  of  municipal  corporations  In 
Kentucky;  (VI.)  summary.  666 

ORDERS. 

See  JuDQMENT,  3. 

PARSOK. 

Agreement   to   Withdraw  Opposition 
and  Secure,  see  Contracts,  3. 

PARENT     AJfD  CHUD. 

Custody  Of  Minor,  see  Habeas  Coe- 

pus:  Infants. 
Sec  also  Imscbaa'ce,  4-0,  Notes  anu 

Bbiefs. 

PARKS. 

Regulation  as  to  Tires,  see  Mcnicifai. 
Cobfobationb,  3. 
K4  Lb  B.  A. 


PABTITERSHIP. 

See  also  SVBBOGATION. 

The  members  of  an  insolvent  partner- 
ship, if  in  good  faith,  and  all  the  partnnv 
conaent,  may  appropriaite  their  own  inter- 
eat  in  the  partnership  property  to  the  pay- 
ment of  their  individual  debta  in  preference 
to  those  of  the  partnership.  Kincaid  v. 
Nati<»ial  Wall  Paper  Co.  (Kan.)  412 

Notes  a:«d  Bbiefs. 

See  also  Judcment. 

Partnership;  payment  of  individual  debts 
with  partnership  assets;  insolvency  as  af- 
fecting; good  faith;  rights  of  partnership 
creditors ;  preference  of  creditors  by  sale  or 
mortgage.  413 

Right  of  partnM  who  pays  firm  debt  to 
subrogation  against  copartner : — ( I. )  In 
general;  (II.)  after  dissolution:  (a)  in 
general;  {b)  debts  assumed  by  one  or  more 
partners;  (c)  death  of  partner;  (III.)  con- 
clusion. 614 

PATMEHT. 

Notes  and  Bbiefs. 

Payment;  application  to  mortgage  debt 
of  payment  in  excess  of  legal  interest.  731 

FENAI.TT. 

In  Bond,  sec  Intoxicatiko  Liqitobs, 
Notes  ano  Bbikfs. 

PERJURY. 

X-erjury  cannot  be  assigned  iipon  the  al- 
leged false  testimony  of  a  witness,  given 
in  the  course  of  a  trial,  where  the  court 
has  no  jurisdioticHi  of  the  offense  charged 
or  of  the  def aidant;  but  if  the  proceedings 
are  merely  erroneous  or  voidable,  evoi  if 
there  be  such  irregularities  or  defects  as 
would  require  a  reversal  of  the  cause  on 
appeal,  false  testimony  given  in  the  course 
of  such  trial,  if  material,  does  constitute 
perjury.   Morford  v.  Territory  (Okla.) 

513 

Notes  and  Bbiefs. 

Perjury;  as  affected  by  invalidity  of  pro- 
ceeding ia  which  tesUmony  is  taken.  513 

PHYSICAL  EXAMIKATIOK. 

See  also  Appeal  and  Ebbob,  23. 

Notes  and  Bbiefs. 

Physical  examination;  right  to,  in  an  ac- 
tion for  personal  injuries;  error  in  refus- 
ing. 397 

PHYSICZAKS  AND  SUROEOITS. 

Privileged   Communications,   see  Evi- 
dence, 20,  21. 
See  also  CoNSTrnrno:*Ai.  Law,  Notes 
and  Bbiefs. 

A  statute  authorizing  the  state  board  of 
healUi  to  revoke  a  physiciao's  license  fot 
grossly  unprofosaional  oonduct  liteJy  to  de- 
ceive or  defraud  the  public,  without  fixing 
any  standard  hy  which  such  fact  shall  be 
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^nterniiupd,  is  voiJ.  Mathews  r.  Murphy 
{Kj.y  415 

A  vessel  having  no  propelling  power  of 
her  own,  and  in  charge  of  a  tug  having  on 
board  a  lic^aed  pilot,  is  subject  to  the  pro- 
visi<HiB  ot  a  state  statute  requiring  vessela 
eotering  a  certain  port  to  take  a  iicensed 
pilots  or,  in  ease  of  refusal,  to  pay  his  regu- 
lar fee.  Newton  v.  The  Carrie  L.  Tyler  (C. 
C.  A.  4tli  C.)  236 

Notes  a^d  Bbieifs. 

Pilots ;  state  regulation  of ;  refusal  of 
pilotage;  tug  and  tow;  exemptions.  237 

PIiEADING. 

See  also  Ijbex  and  Slander,  3. 

1.  The  presumption  of  the  regularity  of 
the  proceedings  in  the  courts  of  another 
state  resulting  in  a  decree  of  divorce  will 
dispense  wiUi  an  allegation,  in  a  bill  to  en- 
force the  decree,  "tiiat  the  cross  complaint 
on  which  the  decree  was  based  was  duly 
served.   Trowbridge  t.  Spinning  (Wash.) 

204 

2.  Allegation  of  the  fact  of  jurisdiction 
to  grant  a  divorce  in  a  court  of  another 
state,  wiiose  decree  is  sought  to  be  enforced, 
is  not  necessary  where  it  is  alleged  to  be 
a  court  of  general  jurisdiotion,  and  the  local 
statutes  ranpower  it  to  pass  such  decrees. 

Id. 

3.  Knowledge  of  the  falsity  of  a  war- 
ranty that  an  acetylene  gaa  machine  is  safe 
need  not  be  alle^d  in  an  acUon  to  recover 
for  its  breach.   T^ler  v.  Moody  (Ky.)  417 

4.  A  petition  by  an  admlnsstrator  to  re- 
cover  for  the  death  of  an  inteataite  suffi- 
ciently alleges  the  necessary  peooniary  in- 
jury to  the  widow  or  nert  of  kin,  as  against 
a  general  demurrer,  by  an  all^tion  that 
"by  reason  of  the  death  of  the  intestate, 
and  the  loss  of  the  service  and  society  and 
fellowship  of  the  said  intostato,  the  plain- 
tiff has  neea  damaged  in  the  sum  of  $5.- 
000."   Tucker  t.  Draper  (Neb.)  321 

5.  Where  a  railway  oompaOT  is  stat- 
ute made  liable  for  -the  negligence  of  its 
engineer,  an  averment  that  its  negligence 
was  the  cause  of  an  injury  will  include 
the  negligence  of  the  engineer.  Indianap- 
olis XMion  R.  Oo.  V.  Houlihan  (Ind.)  787 

6.  An  amendment  of  pleadings  is  more 
readily  allo^'ed  than  refused.  There  is  no 
substitution  of  a  new  plaintiff  when  the 
original  plaintiff  amends  his  petition  in 
order  to  make  it  clearly  appear  that  his 
children,  in  whose  name  he  sued,  were  the 
parties  actually  in  interest.  Dellale  v. 
Bourriagne  (La.)  420 

7.  Sustaining  a  demurrer  to  a  plea  in  an 
action  for  negligent  injuries,  which  alleges 
that  they  were  committed  by  a  third  per- 
son, is  not  error  where  there  is  also  a  plea 
of  the  general  issue,  since  the  plea  demurred 
to  amounts  merely  to  the  general  issue. 
Hagerstown  v.  Klot«  (Md.)  940 
64  L.  R.  A. 


NoTiiia  AND  Briefs. 
Sec  also  Action  or  Suit;  Libel  and  Slan- 

DEB. 

Pleading;  necessity  of  allegation  of  au- 
thoiity  of  foreign  court.  205i 

Amendment  changing  capacity  but  not 
person  of  plaintiff  affecting  time  when 
suit  commenced;  permitting  administrator 
to  Bue  as  administrator  with  will  annexe  I 
as  change  of  form  of  action.  081 

Amendment  showing  cause  of  action  not 
originally  shown;  alteration  of  substance- 
of  demand.  420 

Necessity  of  all^ation  of  special  damage- 
fnmi  words  not  libelous  per  se;  words  libd- 
ous  per  se.  SSG- 

POIiIOE. 

See  also  SfATUTES,  2. 
Promotion  of  a  police  oflieer  for  acts  of 
personal  heroism  is  not  prohibited  by  S' 
constitutional  provision  that  promotions. 
Hhall  be  made,  when  practicable,  upon  com- 
petitive examination.  People  ex  rel.  Leary 
v.  Knox  (N.  Y.)  680 

Notes  ano'Brikts. 

Police;  promotion;  effect  of,  on  civil 
service  rules,        .  688 

POLICE  POWER. 

See  Burial.  1;  Coxstitutiosal  Law, 
10,  NoiT-s  A?;o  Briefs. 

POWERS. 

See  oJso  Mortuaoe,  1. 

Notes  and  Bbiefs. 

Powers;  constructiOTj;  power  to  pur- 
chase; to  mortgage.  408. 

FRUrCIPAIi    AND  AGEIfT. 

Declarations  and  Acts  of  Agent,  see 
Evidekce,  14-16. 

Presumption  as  to  Notice,  see  '  Evi- 
dence, 3. 

Lodge  Secretary  as  Agent  of  Supreme 
Lodge,  see  Benevolent  Societies,. 
4. 

See  also  Adverse  Possession,  1 ; 
Bonds,  2;  Insurance,  1. 

1.  The  holder  of  a  promissory  note,  taken 
for  him  of  the  maker  by  an  agent  upon  a 
condition  not  disclosed  to  such  holder  and' 
outside  the  scope  of  the  agency,  cannot 
repudiate  the  condition  and  insist  upon 
holding  and  enforcing  the  note.  He  is 
bound,  if  he  does  not  intend  to  abide  by 
such  contitkm,  to  reBtore  or  offer  to  re- 
store the  noto  within  a  reasmable  time  aft- 
er discovering  the  facts.  AndrerwB  v.  Rob- 
ertson (Wis.)  673 

2.  The  ovmer  of  a  theater  cannot  be  held 
liable  for  the  unauthorized  acts  of  his- 
manager  in  obstructing  the  service  of  pro- 
cess upon  an  actor  employed  in  the  theater. 
Paulton  V.  Keith  (R.  I.)  O?©- 

3.  One  who  signs  a  promissory  note  in 
the  name  of  another,  by  himself  as  attor- 
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.ney  in  faot,  but  who,  to  the  knowledge  of 
the  payee  and  a  subaequeat  indmrsee,  has 
no  autboTtty  to  use  the  other's  nam^  and 
who  refuse*  their  solicitation  to  si^  his 
■own  name  and  bind  himself  persotudly,  is 
not  liable  upon  the  note  as  his  contract, 
notwithstanding  the  fact  that  it  is  given 
in  a  transaction  of  his  own,  and  that  he  is 
generally  using  the  name  signed  to  the  note 
as  a  tradename.  Kansas  Xat.  Bank  v. 
Bay  (Kan.)  408 

XoTEs  AND  Briefs. 

See  also  Corpobations  ;  Evidence. 

Principal  and  agent;  acts  of  agent  in  full 
control  of  property;  theater  owner's  liabil- 
ity for  manager's  obstruction  of  service  of 
process.  670 

Imputing  notice  to  principal  from  agent's 
knowledge.  '  920 

Collection  agent's  authority  as  to  me- 
'dium  of  payment;  unauithorized  acts  of  spe< 
cial  or  general  a^ent.  677 

pbhtcipai.  and  sukett. 

See  also  Bonds,  2. 

Notes  a'nd  Briefs. 
'6ee  also  Judgsignt. 

Principal  and  surety;  disre^ajrd  of  terms 
■of  agent's  employment  as  affecting  his 
surety's  liability.  945 

F&ISON  BREACH. 

See  Escape,  Notes  and  Buefs. 

FBXVIZ.EOED  OOMinnnCATXOITS. 

See  Evidence*  20,  21. 

PROBATE. 

Court,  see  Jvdoueht,  3. 

PBOPEBTT. 

Notes  and  Briefs. 

Interference  with  Riglit  to  Sell,  see  Con- 
sTmrnoNAL  Law. 

PROXIMATE  OAtrSE. 

See  also  Master  and  Servant,  22; 
Neoligence,  2;  Street  Rail- 
■B'ATS,  4. 

1.  The  failure  of  an  officer  who  has  en- 
tered the  outer  doora  of  a  theater  to  serve 
process  on  an  actor,  to  force  an  entry  to 
the  stage,  which  is  necessary  to  effect  the 
service,  and  not  the  act  of  the  owner's 
eervantfi  in  obstructing  the  officer,  is  the 
'Cause  of  injury  resulting  from  the  failure, 
so  that  the  owner  of  the  theater  oannot  he 
lield  liable  fen-  such  injury.  Faulton  v. 
Keith  (R.  T.)  670 

2.  The  failure  to  exercise  due  care  for 
the  protection  of  a  drunken  passenger  on 
the  part  of  a  carrier  having  knowl^ge  of 
~his  inability  to  realize  the  danger  from  an 
exposed  position  which  he  has  assumed, 
and  not  the  passenger's  incapacity  which 
results  from  his  voluntary  intoxication, 
nor  his  placing  himself  in  such  position, 
-Is  the  legal  cause  of  his  falling  from  the 
.64  L.  R.  A. 


train  and  being  injured.  Wheeler  v.  Grajid 
Trunk  R.  Co.  (N.  H.)  95.5 
3.  A  dcfectira  handle  of  a  hand  car  may 
be  the  prcncimate  cause  of  an  injury  to  a 
person  on  another  'bajid  car  which  is  de- 
railed by  the  force  of  the  other  car  which 
comes  up  against  it  and  strikes  it  with  one 
haJidle  only,  when,  if  both  handles  were  in 
proper  condition,  it  might  have  been  pushed 
forward  withmit  being  d^ailed.  WalUn 
v.  Eastern  R.  Co.  (Minn.)  481 

Notes  and  Briefs. 

Proximate  cause;  of  injury  to  scr\'ants 
from  defective  tools;  hand  cars.  481 

PUBUCATION. 

A  notice  of  mortage  foreclosure  sale  by 
advertisement,  which  is  published  sis 
Umes,  once  in  each  week,  for  six  succes- 
sive weeks  before  the  sale,  is  sufficient,  beriug 
a  literal  compliance  with  N.  I).  Rev,  Codei, 
§  6848,  regulating  the  publication  of  no- 
tices, although  there  is  less  than  six  full 
weeks  between  the  first  and  last  publica- 
tions.  Grandia  t,  Emmons  (X.  D.)  610 

PVBUC  IMPROVEMENTS. 

See   also    Constitutional   Law,  8, 
Notes  and  Briefs. 

A  requirement  of  &  guaranty  to  maintain 
and  repair  a  street  on  which  paving  is  done 
for  five  years  thereafter  is  not  ultra  rires 
on  the  part  of  a  city  contracting  for  such 
paveinont.  Barber  Asphalt  Paving  Co.  v. 
French  (Mo.)  492 

PUBUC  lANDS. 

Notes  and  Briefs. 

Public  lands;  right  of  railroad  under 
grant;  extent  of  grant;  right  ot  way; 
alienation  of;  construction  of  grant  against 
grantee.  -  526 

PUBUC  MONET. 

Public  Purpose  for  which  Tax  Author- 
ized, see  ConRTS,  1. 
See  also  BOKDS,  S;  TAXES,  1. 

The  promotion  of  the  construction  and 
operation  of  mills  and  factories  to  manu- 
facture sorghum  cane  into  sugar  or  syrup 
is  a  private,  and  not  a  public,  purpose. 
Dodge  T.  Mission  Twp.  (C.  C.  A.  8th  C.) 

242 

PUBI.IC  PRINTING. 

See  Constitutio.sal  Law,  5 ;  Stat 
XJTES,  1. 

PUBIJO  PROPERTY. 

See  Taxes,  4,  5. 

PUBUC  PURPOSE. 

See  Public  Monet. 

RAII.ROADS. 

Intervention  by  Purchaser  of,  see  Axv 

tion  oh  Suit,  6. 
As  Carriers,  see  Cabbiers. 
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B^alwtion  Interfering  with  Commerce, 

see  CoitluutCE. 
Oompelling  Donie9tdC8«tion  M  Denial  of 

Equal  Proteotion,  see  QmSTiTU- 

TIONAI.  LiAMf,  3. 

Statute  Making  Railroad  Liable  for 
Fellow  Sennikt^e  Negligence^  lee 
CoNanTDTnuffAi.  Law,  12. 

Impairmemt  of  Olrfigatiwi,  see  CoR- 

TRACT8,  13. 
Estoppel  as  to  Title  to  Sight  of  Way, 

see  Estoppel. 
Appointment  of  Administrator  of  One 

Negligently    Killed,   Attack  on, 

see  ExcouTOBS  ahd  ADumBTBi.- 

T0B8,  2,  3. 

Judgment  for  Ooaduotor  Preduding 
Reooreiy   agunrt   Biilroad,  see 

Judgment,  1. 
As  to  Master  and  Servant,  see  IfAB- 

TBR  AND  SeBVANT. 

See  also  Action  ob  Suit,  3,  4;  Ad- 
TERSE  Possession,  2,  3 ;  Es- 
toppel; Judicial  Sale,  1;  Lnu- 
TATioN  or  Actions,  1;  Flbadinq, 
6;  Pboxocatb  Causb,  3. 

A  railroad  company  is  liable  to  one  who 
at  night,  without  right  and  while  in  a 
drunken  and  hdplem  oonditi«in,  boards  a 
train  staiiding  in  a  cut,  and  is  immediate- 
ly ejected  frmn  the  tntjn  with  knowledge 
on  tjie  part  of  the  trainmen  thait  a  paseen- 
ffer  train  will  soon  pass  through  the  cut, 
for  injuries  by  the  latter  train,  which  its 
superintendent  and  nearest  station  agent, 
who  have  bran  informed  of  his  peril,  make 
no  effort  to  aroid.  Waldron  t.  Louisville 
ft  N.  R.  Oo.  (Ky.)  019 

Notes  and  Bbiefs. 

Inability  to  Intending  or  Departing  Passen- 
ger, see  Carbibbs. 
See  also  Easeuentb;  Masteb  and  Sebv- 

ANT;  TbIAL. 

Railroad ;  as  public  highway ;  dedica- 
tion to  public  use;  grant  of  land  for  right 
of  way;  oonclusiveiiess  of  grant  as  to 
width  of;  abandonment  of  right  ot  way; 
alienation.  622 

Contributory  negligoiee;  duty  to  stop, 
look,  and  listen;  negligence  ot  defendant 
after  plabitifl's  duiger  Known.  803 

BEAK  PBOPEBTT. 

Notes  and  Bbxets. 

Real  property;  applioati<m  of  registry  act 
to  liability  of  granteea  in  order  of  aliena- 
tion. 732 

BEOEZVEBS. 

See  also  Assignment  fob  Oumna, 
S;  Insdbahoe,  2. 

Notes  and  Bsnn. 

See  also  OosTS  aud  Pbbs;  Insubanoi. 

Receivers;  du^  to  protect  valid  prefer- 
ence and  prioritiea;  rights  in  Inniranee 
mon^;  tracing  property  inta  348 
S4  L.  B.  A. 


RECORDS. 

See    Real    Pbopebtt,    Notes  and 

lUXEASE. 

CcHisideration  for,  see  Evidence,  10. 
See  also  Accobd  and  Satisfactiun. 

BEUOIOUS  UBERTT. 

See  Bbnkvolent  Societies,  1*^ 

RESIDENCE. 

See  Votebs  and  Elbctiobs,  1. 

r^sumIl 

For  R^aumi  <A  Oonitents  of  Book,  see  p. 
961. 

SAFE  DEPOSIT  C03MVANY. 

See  Gabhishhent. 

SALE. 

Tender  of  Performance,  see  Contbacts, 
4,  5. 

See  also  Dahaoes,  6;  Plbadino,  3. 

1.  The  title  to  personal  property  reserved 
for  securing  the  payment  of  a  debt  by  the 
terms  of  a  promissory  note  for  the  pur- 
chase money  is  devested  by  a  transfer  of 
the  note  by  the  payee  for  value  to  a  third 
person,  without  recourse,  and,  unless  at  the 
time  of  sudi  transfer  of  the  note  the  tiUe 
to  the  property  is  not  also  transferred  to 
t^e  purchaser  of  tite  note  as  security,  it 
vests  in  the  maker,  and  the  transferee  of 
the  note  becomes  an  ordinary  creditor  of 
such  maker.    Burch  r.  Pedigo  (Ga.)  808 

2.  Whra  time  is  made  of  the  essence  of  a 
contract  for  the  shipment  of  oranges  under 
a  contract  of  sale,  acceptance  of  them  when 
shipped  after  the  stipulated  time  will  not 
waive  a  right  to  damages  caused  by  the  de* 
lay.  Redlaads  Orange  Growers'  Asso.  v. 
Gorman  (Mo.)  718 

3.  Taking  tile  purchaser's  worthless 
notea  in  payment  for  goods  shipped  will 
not  defeat  ue  rigbt  of  sto^iage  m  iraaui- 
tn.  Brewer  Lunwer  Co.  t.  Bostcm  A  A.  R. 
Oo.  (Mass.)  4SS 

4.  Tlie  negotdatitm  til  notes  taken  in  pay- 
meat  for  property  shipped  will  not  defeat 
the  right  of  stoppage  m  tramitu,  if  they 
are  reoovered  and  tendered  back  to  the  mak- 
er or  his  representative  before  the  right 
is  exercised.  Id. 

5.  The  right  of  stoppage  in  tranaitu  of 
a  carload  of  lumber  is  not  lost  by  the  stor- 
age of  the  lumber  by  the  carrier  for  failure 
to  unload  within  the  time  required  its 
rules,  when  the  freight  charges  remain  un< 
paid,  and  the  carrier  has  made  no  agree- 
ment to  hold  the  pn^erty  for  the  oonsignee. 

Id. 

NOTBB  AND  BBHTB. 

Right  to  Dividends  on  Stodcy  lee  Cobfoba- 

Tunrs. 
See  also  Daitamh. 

Sale;  offer  ol  edlw  to  perform;  v^at 
necessary:  tender  of  delivery;  plaoe  of  de- 
livery; demand  of  payment;  xig^t  of  pur- 
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Schools — Statdtes, 


chaser  to  await;  waiver  of  performance  by 
subsequent  recognition  of  existence  of  oon* 
tract  249 

Stoppage  in  transitu;  termination  of 
transit;  storage  by  carrier;  aooeptiug  noted 
as  affecting  right.  436 

Kvpresentations  amonnting  to  a  warran- 
ty; warranty  of  fitness  on  sale  for  particu- 
lar purpose.  418 

Effect  of  acceptance  of  goods  as  a  waiver 
of  damages  for  delay  in  delivery,  718 

SCHOOLS. 

Exemption  of  Officer's  Salary,  see  Of- 
FicEHa,  Notes  and  Bbiejts. 

Power  to  make  vaccination  a  condition  to 
admission  to  the  schools  is  not  oooferred  by 
statutory  authority  to  determine  the  quali- 
fications for  admission  thereto,  to  do  all 
things  needful  and  desirable  for  their  pros- 
perity and  BUOcesB,  and  to  make  and  enforce 
suitable  rules  and  regulations  for  their 
government  and  management,  where  the 
children  are  in  good  health,  there  is  no 
smallpox  in  the  town,  although  there  are 
some  cases  in  other  parts  of  i^e  state,  and 
the  statute  makes  failure  to  send  children 
to  school,  and  failure  on  their  part  to  at- 
tend, a  penal  offense.  Mathews  v.  School 
Diet.  No.  1  Bd.  of  Edu.  (Mich.)  736 

8EDU0TIOH. 

Bee  LiuiTATioN  or  Acttons,  8. 

8EFABATION. 

See  Descent  and  DiaTBiBunoN,  1; 
Husband  and  Wife,  S,  4. 

SET-OFF  AHD  OOUNTEBC&AIBC 

Of  Homestead  Right,  see  Bankbcptct, 
1. 

1.  A  creditor  of  an  insolvent  debtor,  who 
bids  in  the  debtor's  property  at  an  execu- 
tion sale  for  an  amount  in  excess  of  the 
jud^ient,  cannot  set  off  his  claim  against 
the  amount  of  his  bid  to  which  the  debtor 
is  entitled.    Meherin  v.  Ambrose  (Cal.1 

272 

2.  Any  right  which  a  creditor  of  an  in- 
solvent has  to  set  off  his  claim  against  the 
surplus  of  hia  bid  at  an  execution  sale  of 
the  debtor's  property  must  be  exerpi-^cd 
when  he  proves  his  claim  in  the  insolvency 
proceedings  against  the  debtor,  and  is 
waived  by  proving  for  ajid  receiving  a 
dividend  on  the  whole  amount  of  his  claim. 

Id. 

3.  A  claim  against  an  insolvent  which 
has  been  proved  in  the  insolvency  proceed- 
ings has  ceased  to  be  an  existing  cause  of 
action  so  as  to  be  a  valid  counterclaim 
acrainst  a  demand  by  the  insolvent's  as- 
signee, where  the  statute  provides  that  no 
creditor  proving  his  debt  shall  be  allowed 
to  maintain  any  action  therefor  against 
the  debtor.  Id. 

SHEEP. 

See  CoNSTirnnoNAL  Law,  11. 

54  L.  a.  A. 


SHERIFF. 

See  Bonds,  1;  Dauaqes,  2. 

SHIPPING. 

Jurisdiction  on  Appeal  from  Award, 
see  Appeal  and  Ebbob,  4. 

Insurer's  Right  in  Damages  for  Colli- 
sion, see  Insurance,  16. 

See  also  PiLors;  Taxes,  3. 

Notes  and  Bbiefs. 
See  also  Insifrance. 

Shipping;  steam  vessel  and  tow  one  ves- 
sel for  purposes  of  navigation.  237 

SPECIFIC  PERFORMANCE, 

See  also  Contbacts,  0. 

1.  Relief  must  be  denied  to  both  com- 
plainants  in  a  suit  to  enforce  speciiic  per- 
formance of  a  contract  to  convey  land,  if 
one  cannot  maintain  his  suit  because  he  is 
in  possesuon  of  the  property  aa  tenant. 
Davis  V.  Williams  (Ala.)  74!) 

2.  One  entitled  to  specific  performance  trf 
a  contract  to  convey  land  is  precluded  from 
maintaining  a  suit  therefor  by  the  fact 
that  after  obtaining  the  contract  he  took 
a  lease  of  the  property,  since  such  suit  in- 
volves a  denial  of  the  Uundlord's  title:  Id. 

3.  Persons  who  have  conveyed  property 
for  a  college  campus  upon  condition  that  it 
shall  be  used  for  no  other  purpose,  have, 
after  they  have  disposed  of  all  land  in  the 
vicinity  which  can  be  benefited  by  perform- 
ance of  the  covenant,  no  standing  in  a,  court 
of  equity  to  enforce  such  performance.  Los 
Angeles  University  y.  Swarth  (CCA.  9th 
C.)  262 

STARE  DECISIS. 

See  Courts,  2,  8. 

STATUTES. 

For  ■Revocation  of  lacense  without  Fix- 
ing Standard,  see  FhtbicIans  and 
SUBUBONS. 

1.  That  portion  of  a  statute  providing 

for  county  printing,  which  requires  thp 
supervisors  to  fix  the  price  and  allow  the 
procurement  of  the  needed  amount  and  cer- 
tification of  the  bill  to  the  board,  is  separa- 
ble from  the  part  which  prohibits  the  em- 
ployment for  the  purpose  of  a  paper  estab- 
lished lefts  than  n  stated  time,  and  may  be 
upheld,  although  the  latter  part  is  unconsti- 
tutional.  Van  Harlingen  v.  Doyle  (Cal.) 

771 

3.  A  statute  authorizing  municipal  au- 
thorities to  promote  police  officers  for  per- 
sonal heroism  in  not  repealed  by  a  general 
statute  reculating  appointments  and  pro- 
motions in  the  civil  service,  which  provides 
that  the  statute  shall  not  take  from  any 
policeman  any  right  or  benefit  conferred  by 
law  or  exi»tjng  under  any  lawful  rq^plation 
of  the  d«)artment  in  which  he  serves.  Peo- 
ple ex  ret.  Leary  v.  Knox  (N.  T.)  SS9 

Notes  and  Bbiefs. 

Statutes;  as  to  Revocation  of  Physician'a 
License,  see  Constitdtional  Law. 
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STOPPAGE  IN  TRANSITU. 

Bee  Sale,  3-5. 

STREET  RAZI.WAT8. 

As  Carriers,  see  Carriers. 
See  also  D&UAOES,  1,  6;  Keqliobnce, 
15;  Trial,  7,  8. 

1.  A  street  railway  company  is  negligent 
in  operating  an  electric  oar  with  a  defect- 
ive controller  handle,  so  thai  the  car  can- 
not be  stopped  with  the  same  facility  aa  if 
the  nppliimce  was  sound.  Roberts  v.  Spo- 
kane Street  R.  Co.  (Waah.)  184 

2.  The  duty  of  a  street  car  company,  in 
the  exercise  of  ordinary  oare  in  respoct  to 
the  miinaffciiient  of  a  car  approaching  a 
poi  -on  ciossinn;  ita  tracks,  cannot  be  meafi- 
umt  by  the  condition  of  the  equipment  and 
apparatus  of  the  car  at  the  time,  without 
coni^idering  the  effect  of  the  fact  that  the 
appliances  for  stopping  the  car  were  defect- 
ive. Id. 

3.  Failnre  to  look  and  liHt«i  before  cross- 
inir  an  electric  street  railway  is  not  negli- 
gence per  se.  Id. 

4.  If  the  negligence  of  a  street  cor  corn- 
party  with  respect  to  tlie  condition  or  man- 
a'ji'iiipnt  of  it^i  car  is  the  proximate  caurw 
of  a  colliHiiin  with  a  traveler  on  tlie  high- 
\v;i_v.  it  will  be  liable  for  the  injury,  al- 
lliimgh  want  of  ordinary  care  on  the  .part 
of  the  traveler  was  a  condition  of  the  aoci- 
(h'lit.  Id. 

Notes  and  Briefs. 

Street  railways;  rule  of  comparative  neg- 
li,i;i'iice;  contributory  nt^tligcnee ;  failure  to 
looiv  and  li^lcn  before  croH^ing  tracks;  de- 
fective apparatus;  error  in  judgment  in 
cn^e  of  danger.  184 

SUBROGATION. 

Of  Insurer,  see  Inshhahce,  15. 
See    a  I  so    Partnership,  Notes  and 
Briefs. 

A  partner  who,  not  being  in  arrears  to 
the  firm  upon  dissolution  of  the  partnership 
anil  exhaustion  of  the  social  assets,  pays 
Judgiiients  subsequently  recovered  against 
it  on  partnership  debts,  is  entitled  to  be 
siihrogiited  to  the  rights  of  creditors  whose 
judgments  he  has  satisfied  against  the 
real  estate  of  his  copartner  in  the  hnnds 
of  a  siib-rquent  purchaser,  to  the  extent  to 
which  his  payments  exceed  his  proportional 
]iart  of  the  liability  as  shown  by  a  sottlti- 
nient  of  the  partnership  account.  Sands 
V.  Durham  (Va.)  614 

SUFFICIENCY. 

See  De!:d8. 

SUICIDE. 

Soe  I.XHUltANCE,  14.  ' 

svppCebientart  proceedinos. 

Sf'p  Officers,  jxotes  and  Briefs. 

TAXFS. 

Ill- 1 ,'M'mi nation  of  Public  Purpose,  see 

(V)l"itTS.  1. 

Soe  also  Ix-MTxcnos,  ft. 
54  7..  11.  .\. 


1.  The  po\ver  of  a  legislature  to  levy  or 
to  au'tiiorizc  tlie  levy  of  a  tax,  and  to  create 
or  authorize  the  creation  of  a  public  debt 
to  be  paid  by  taxation,  is  limited  to  its  ex- 
ercise for  a  public  purpose.  Dodge  v.  Mis- 
sion Twp.  (C.  C.  A.  8th  C.)  242 

2.  A  farmer  who,  to  give  his  children 
sdiool  faeilities,  takes  a  bouse  in  town,  in 
which  he  places  some  of  his  household  ef- 
fects and  lives  with  his  family,  is  not  sub- 
ject to  taxation  there,  where  be  keeps  his 
country  house  at  all  times  in  readin&'ss  to 
receive  the  family  when  the  purpose  of  their 
sojourn  in  town  shall  have  been  accom- 
plished, and  performs  his  duties  as  a  citi- 
zen where  hia  country  house  is  loaited, 
claiming  that  as  bis  home.  Montgomery  v. 
Udmnon  (Ky.)  914 

3.  Ocean-going  tugboata  are  not  exempt 
from  taxation  by  the  state  in  whose  waters 
they  are  exclusively  emploj-ed,  by  the  fact 
that  thoy  are  registered  and  taxed  at  a  port 
in  anotlicr  stati*  where  tlieir  owner  is  domi- 
ciled. North we^t  ern  Lumber  Co.  Che- 
halia  County  (Wash.)  212 

4.  A  statute  enacting  that  each  armory 
"owned"  and  occupied  by  any  command  of 
the  volunteer  military  forces  of  the  state 
"shall  be  to  all  intents  and  purpo.ses  public 
property  .  .  .  and  as  such  public  prop- 
erty .  .  .  shall  be  exempt  from  any 
t~T\ation,  state,  county,  or  municipal"  (Ga. 
Pol,  Code,  §  115C),  is  in  violation  of  the 
state  Constitution  aiithorizinii  the  exemp- 
tion from  taxation  of  "public  property." 
since  that  exemption  extends  only  to  prop- 
erty owned  by  the  state  or  some  political 
division  thereof.  Board  of  Trustees  of  Gate 
City  Guards  v.  Atlanta  (Ga.)  806 

5.  Public  property  within  the  meaning  of 
that  clause  of  the  Constitution  which  au- 
thorizes the  general  assembly  to  mempt 
from  ta  xa  tion  "all  pxibl  ie  property"  em- 
braces only  such  property  as  is  owned  1^ 
the  state  or  gome  political  division  thereof, 
and  title  to  which  is  vested  directly  in  the 
state  or  one  of  its  subordinate  political 
divisions,  or  in  some  person  holding  exclu- 
sively for  the  benefit  of  the  state  or  a  ai»l»- 
ordinate  public  corporation.  Id. 

Notes  ako  Briefs. 

Taxes;  exemptions  must  be  express; 
strict  construction;  public  property;  decla- 
ration of  legislature.  806 

Of  boats  of  nonresident  licensed  under 
Fe<leral  law;  situs  for  the  purpose  of;  in- 
terference with  commerce.  213 

No  inherent  power  of  municipality;  pow- 
er limited  to  legislative  grant;  doffi  na 
subject  of.  369 

TEX.E  graphs. 

See  also  Dauages,  4. 

1.  A  belegrapii  company  is  liable  for  loss- 
es cani^ed  by  a  false  tel^ram  wilfully  trana- 
mitted  by  an  operator  employed  in  ita  of- 
fice, directing  a  bank  to  pay  money  on  ac- 
count of  a  correspondent   hank.  Paciflc 
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Postal  Tel^.  Cable  Co.  r.  Bank  oi  Palo  Al- 
to (C.  C.  A.  9th  C.)  711 
2.  Mental  anguish  resulting  from  failure 
to  pn»nptly  deliver  a  telegram  will  not 
support  an  action  ««ainBt  the  telegraiA 
ooiupany  for  auch  failure.  Western  U. 
Teleg.  Co.  T.  FMguaon  <Ind.)  846 

Notes  and  Bbiefs. 

Telegrams;  right  of  action  to  recoTer  fi^ 
damngea  from  negligent  falsity  oi  tele- 
gram. 712 

THEATER. 

Declarations  of  Manager,  see  Evi- 
dence, 14,  15. 

Froxitnate  Cause  of  Damages  from  Ob- 
struction by  JIanag«r  of  Service  of 
Procf-is,  sec  Pboximate  Cause,  1. 

See  ako  I'Riricii'AL  AMD  Agext,  Notbs 

AND  BKIEFS. 

TIME. 

See  PlTDLICATIOIT. 

TOWNSHIP. 

See  Bonds,  3. 

TRESPASS. 

In  Abatement  of  Kulrance,  see  Nui- 
sances, S. 

Bee  also  Criminal  Law;  Masteb  and 
Skbvant,  1. 

TRIAI.. 

Remarks  of  Counsel,  see  Appkaz.  and 

F-KROH.  6. 

See  also  Judouent,  2. 

1.  A  statute  providing  that  three  fourths 
of  the  jurors  sitting  in  a  civil  case  may 
concur  in  and  render  a  veidict,  and  that 
such  a  Terdiot  shall  have  the  same  force 
and  effect  aa  though  found  and  returned  by 
all  the  jurors,  is  not  authorizpd  by  Wyo. 
Oooat.  art  I,  §  9,  which  provides  that  the 
right  to  trial  by  jury  shall  remain  invio- 
late in  criminal  caaes,  but  a  jury  in  civil 
cases  in  all  courts,  or  in  criminal  cases  in 
courts  not  of  record,  may  consist  of  lees 
than  twelve  men,  since  the  lei^islature  is 
given  no  power  to  dimense  with  the  unan- 
imiiy  of  a  verdiot.  First  Nat  Bank  v. 
IToster  (Wyo.)  649 

2.  The  conviotiMi  of  a  person  of  a  crime 
which  La.  Const.  1808,  art.  116,  requires 
should  be  tried  by  a  jury  oS  twelve,  ihougli 
nine  jurors  concurring  may  render  a  ver- 
dict, is  not  a  le^a!  conviction,  though 
twelve  jurors  are  physically  present  during 
the  trial,  and  all  concur  in  a  verdict  of 
guilty,  if  one  member  of  the  jury  is  iu  a 
drunken  condition  during  Uia  trial.  State 
T.  Ned  (La.)  933 
Questloas  fov  eout  or  Jnvy, 

What  facta  will  create  the  contract  re- 
lation of  carrier  and  naasenger  is  a  ques- 
tion of  law.  Chicago  ft  E.  L  R.  Co.  v.  Jen- 
nings (ni.)  827 
4.  Whether  or  not  the  measure  of  care 
which  a  railroad  company  owed  to  a  drunk- 
en passenger  dancing  and  staggering  be- 
&i  L.  K.  A. 


tween  the  open  doors  of  tiie  baggage  car 
was  such  that  by  its  exercise  he  oould 
have  been  preventwi  from  falling  out  to  his 
injury  is  a  question  for  the  jnry.  Wheels 
V.  Orand  Trunk  R.  Co.  (N.  H.)  935 

5.  The  Jury  must  deienaine  whether  or 
not  a  railroad  compai^  could  have  pre- 
vented a  drunken  passenger  staggering 
and  dancing  between  the  open  doors  of  a 
baggage  oar,  witliout  capacity  to  ap{n«ciate 
the  danger,  from  falling  oat  and  being  in- 
Jured.  Td. 

6.  Whether  or  no^  the  intoxication  of  a 
passenger  renders  him  incapable  of  under- 
sbanding  the  dangw  of  a  petition  which  he 
has  assumed  or  fnmi  proteoting  himself 
from  its  hazards,  althou^  he  is  able  to 
talk,  laugh,  sing  and  dance  about,  is  a  ques- 
tion for  the  jury.  Id. 

7.  Two  and  a  half  miles  an  hour  cannot, 
as  matter  of  law,  be  said  not  to  be  an  ex- 
cessive speed  for  an  eJeetric  street  car, 
when  it  meoU,  at  a  bosy  street  crosmng.  an- 
other car  on  a  parallel  tsack,  where  its  mech- 
anism for  controlling  the  current  is  de- 
fective. Roberts  v.  Spcrfcane  Street  R.  Co. 
(Wash.)  1S4 

8.  The  question  of  w^ligenoe  in  permit- 
ting dectric  cars  to  meet  and  pass  at  a 
street  nosAing  is  one  of  fact  in  the  light  of 
all  the  evidrace  in  the  case.  Id. 

9.  The  question  <rf  an  implied  invitation 
on  the  pajt  of  the  owror  of  premises  on 
which  there  was  an  uncovered  well,  for 
children  to  come  upon  the  lots  to  play.  i> 
for  the  jury,  where  there  is  evidence  that 
children  were  accustomed  to  play  there,  that 
public  entertainments  were  sometimes  given 
cm  the  prenuBoB,  and  people  invited  to  hitch 
th«r  teams  there,  and  that  there  was  a 
saloon  on  one  corner  of  the  tnot.  Tucker 
V.  Draper  (Neb.)  321 

10.  The  question  whether  or  not  a  boy 
ten  yea.r8  old  is  guilty  of  negligence  con- 
tributing to  his  injury  is  for  the  jury, 
where  at  a  street  crossing  he  attempts  to 
ride  a  bicycle  across  the  trades,  and  in  so 
doin?  passes  behind  (me  car  and  comes 
immediately  in  front  of  another  approach- 
ing frwn  the  opposite  direction,  which,  be- 
cause of  its  defective  conditio>n,  cannot  be 
stopped  in  time  to  syoii  ooHision  with  him. 
Roberts  v.  Spokane  Btnet  R.  Co.  (Wash.> 

184 

iBstrnctions. 

11.  A  requested  instruction  not  true  in 
its  application  to  the  case  on  trial  should 
not  be  given,  although  stating  a  proposi- 
tion true  in  general.  Wheeler  v.  Gnuid 
Trunk  R.  Co.  (N.  H.)  SS-S 
Taking  from  Jury;  direetine  Terdlct. 

12.  At  the  close  of  the  evidence  there  is 
always  a  preliminary  question  for  the  judge 
before  the  case  can  be  property  sulMnitted 
to  the  jury,  and  thait  is  whether  or  not 
there  is  any  substantial  evidence  upon 
which  the  jury  can  properly  return  a  ver- 
dict in  favor  of  the  party  who  produces  it; 
and,  if  there  is  no  such  evidence,  it  is  the 
duty  of  the  court  to  direct  the  jury  to  r»- 
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turn  a  rerdiet  against  him.  Cudahy  Pack- 
ing Co,  y.  Maroon  (C.  C.  A.  8th  C.)  258 

13.  A  verdiot  must  be  directed  for  de- 
fendant in  the  aibsence  of  an^tiing  to  show 
ill  will  or  malice,  in  an  action  for  the  pui>- 
lication  in  a  newapaper  of  an  article  ridi- 
culing in  aza^eraitod  and  unoomplimentary 
terms  a  public  entertainment  which  is  not 
only  dtildiah,  hut  ridiculous  in  the  ex- 
treme. CSierry  t.  Dee  Modnes  Leader 
(Iowa)  855 

14.  Suicide  of  the  insured  ia  not  bo  ccm- 
clu9iyely  shown  as  to  require  the  taking  of 
an  action  oa  the  policy  from  the  jury,  by 
evidence  that,  having  been  upon  a  train, 
lie  vraa  found  by  the  side  of  the  track  mor- 
tally wounded,  that  for  some  time  he  had 
been  in  straitened  financial  circumstancee, 
his  property  being  heavily  encumbered  and 
about  to  be  sold,  that  he  had  failed  in  an 
aittempt  to  effect  a  loan,  had  been  guilty 
of  forgery  and  false  representa/tions  for 
which  be  was  threatened  with  proaecution, 
and  had  recently  been  making  efforts  to  se- 
cure as  much  accident  insurance  as  possi- 
ble, where  it  also  appears  that  he  bad  four 
daughters  dependent  upon  him  for  support, 
for  whom  he  had  a  «rtn>ng  affection,  was  a 
man  of  sanguine  temperament,  accustomed 
to  carry  considemble  insurance,  and  that 
his  property  sold  for  enough  to  pay  all  his 
debts.  Fidelity  A  O.  Co.  v.  Freeman  (C.  C. 
A.  6th  C.)  680 

16.  An  action  for  injuricB  to  aa  employee 
of  (me  engaged  in  constructing  a  mridge, 
which  is  cairaed  by  the  breaking  of  defec- 
tive material  used  in  the  temiK>rary  struc- 
ture, cannot  be  taken  from  the  jury  where 
there  is  no  evid^ce  of  inspection  on  the 
part  of  the  master  to  ascertain  whether  or 
not  the  material  furnished  was  suitable, 
and  evidence  prodiiced  indicatee  thatt  prop- 
6r  inspection  would  have  diaclofted  the  de- 
fect. Lafayette  Bridge  Co.  v.  Olseo  (C.  C. 
A.  7th  G.)  33 
VenUet. 

16.  For  the  purpose  o*  overtlirowing  a 
general  verdict  in  favor  of  a  child  who, 
while  playing  on  a  sand  pile  in  a  public 
street,  fell  into  an  open  maJihole  and  vr&s 
injured,  the  court  will  not  assume  from  the 
fact  that  he  was  six  and  a  half  years  old, 
that  he  was  so  advanced  in  knowledge  as 
to  be  able  to  know  when  he  was  in  a  place 
where  he  ought  not  to  be,  and  to  appre- 
eiaie  the  evidences  and  presence  of  danger. 
South  Bead  v.  Turner  (Lid.)  306 

17.  To  overthrow  a  general  verdict  by 
answers  to  special  interrogatories  th^ 
must  be  of  such  a  nature  as  to  exclude  tin 
possible  existence  of  other  contr^ling  facts 
provable  under  the  issue  rdating  to  the 
same  subjects  Id. 

Notes  aitd  Briefs. 

Trial ;  constitutional  liglit  to  jury  trial ; 
number  of  jurora.  614 

Ki^t  of  sts'te  to  provide  for  ottier  than 
oommon-law  jury.  64B 

Question  of  negligence  for  jury.  776 
54  L.  K.  A. 


Want  of  care  of  one  injured  by  railroad 
train,  for  jury.  803 

Question  of  care  of  pasaenger  at  time  of 
injury  for  the  jury.  827 

Qucsticm  for  jury;  due  core  by  child  on 
dangerous  premises,  negligence  as  to  prem- 
ises. 314 

Question  ot  law  or  fact  as  to  dependency 
of  one  suing  for  debt.  036 

Privily  of  libelous  publicatacHi;  ques- 
tion of  law;  bona  fides  question  of  faot; 
whether  occasion  rebuts  infereuoe  of  malice, 
for  the  court.  856 

Direction  of  verdict;  what  will  warrant; 
question  for  jury ;  what  inference  other 
than  contributory  negligeaoe  can  be  drawn. 

259 

TR1TSTS. 

See  also  Wills,  4. 

A  person  chained  with  the  duly  of  selling 
corporation  stock  in  order  to  raise  a  fund 
with  which  to  pay  enoumbnmoes  upon  the 
property  of  the  oorporation,  and  who  is 
himuelf  the  owner  of  <ma  of  the  encum- 
branoes,  junior  in  time  to  the  others,  and 
acquired  by  him  before  he  became  obligated 
to  sell  the  stock,  ia  not  a  trustee  as  to  the 
property  of  the  corporat»>n  covered  by  the 
encumbrojicee,  and  forbidden  to  protect  his 
own  interests  in  it  1^  buying  the  prior 
liens  on  it,  merely  because  he  was  under 
obligation  to  sell  the  oorpomtiom  stock  to 
raise  a  fund,  to  discbaige  the  oorporation 
indebtedness.  Harriscm  v.  Mulvane  (Kan.) 

405 

Notes  ajxd  Brxets, 
See  also  Assignment  fob  Cbeditobs. 

Trusts ;  duty  of  trustee  of  corporate 
stock;  poaition  of  purchajser  from  trustee 
with  notice.  405 

Who  bound  by  note  signed  by  one  as  trus- 
tee. 356 

USURY. 

See  aJso  Bxtildino  and  Loan  Associa- 
tions, 3;  Conflict  of  Laws,  1; 
Judgment,  Notes  and  Briefs; 
Mortoaqe,  4. 

A  percentage  payable  to  a  building  and 
loan  association  indefinitely  and  at  fixed 
periods  is  interest,  although  it  be  called 
premium,  and,  being  in  addition  to  the  legal 
rate  of  interest  already  charged,  is  usuri- 
ous. Gray  v.  Baltimore  Bldg.  A  L.  Asw. 
(W.  Vs.)  217 

TAOOIKATiON. 

Authority  of  Officers  to  Purchase  Vac- 
cine Matter,  see  Oottntibs. 
See  also  Schools. 

VENDOR   AND  PURCHASER. 

See  Deeds,  Notes  and  Briefs;  Mort- 
oaqe, 2,  8;   Specdig  Febfobh- 

ANCB,  1. 

VICE  PRINCIPALSHIP. 

See  Master  and  Servant,  Notes  and 
Briefs. 
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VOTBKB  AND  ELECTIONS — WATERS. 


VOTEBS  AlTD  EI^ECTIONS. 

1.  A  constitutional  provision  which  pro- 
vides Uiat,  "for  the  purpose  of  voting,  no 
person  shall  be  deenied  to  have  gained  or 
lost  a  residence  by  reason  of  hia  presence 
or  absence  .  .  .  while  kept  at  the  alms- 
house or  otlier  asylum  at  public  eK[>ense," 
preserves  the  voting  status  of  the  inma^tes 
of  a  soldiers'  home  at  the  time  of  their  ea- 
try  thereto,  and  such  inmates  cannot  ac- 
quire, by  reason  of  the-ir  presence  in  such 
soldiers'  home,  and  while  ke^t  at  public  ex* 
pen^e,  the  rifrht  to  vote  in  the  county  and 
precinct  in  which  such  institution  is  lo- 
cated.   Pou-ell  V.  Spiwjkman  (Idaho)  378 

2.  Constitutional  requirements  of  a  writ- 
ten vote,  and  provisions  for  aorting  and 
counting,  will  not  preclude  the  use  of  a 
voting  machine  by  which  tJie  result  is  ef- 
fected by  a  system  of  wheels,  cogs,  and  in- 
dexea  in  connection  wtth  written  or  printed 
names  of  the  candidates, — at  least  if  the 
action  of  the  machine  in  n^atoring  each 
vote  cast  is  visible  to  the  voit^r  casting  it, 
and  the  work  of  the  machine  in  adding  the 
TOtea  is  done  under  the  supervision  of  some- 
one duly  charged  with  counting  the  voitee 
cast.    Ke  House  Bill  No.  1,2U1  (^laaa.)  430 

KOTES  AND  BniEltJ. 

Voters  and  elections;  residence  or  domi- 
dl;  intention;  inmate  of  public  institu- 
tion; of  soldiers'  home.  878 

WAIVER. 

Of  Exception  by  Introduction  of  Evi- 
dence, see  Appeal  and  Erbob,  1.5. 

Of  Privilege  as  to  Oommunicatitms,  see 
>':vii>ENCB,  iO. 

Bee  al.-<o  Salk,  2;  Set-Off  and  Coun- 

TEBCLAIM,  2. 

XoTEs  AND  Briefs. 


Waiver;  what  constitutes. 


S60 


WABJBHOVSEMEH. 

Burden  of  Proof  as  to  Leakage,  see 

KVIDENCE,  4. 

Eeocipta  of,  see  Fohokry,  2. 

1.  A  notice  printed  plainly  on  the  face  of 
a  warehouse  receipt,  to  tbe  elTcct  that  loss 
by  leakage  shall  be  at  the  risk  of  the  own- 
er of  tlic  goodA,  is  a  part  of  the  contract. 
Taussig  V.  Bode  (Cal.)  774 

2.  A  provirii<Mi  in  a  warehouse  receipt, 
that  I<wi.s  by  Ie:»kn;,'e  sliull  be  at  the  risk  of 
th<»  owner  of  flood's,  exempts  the  warehouse- 
man from  the  duty  of  wat^ching  the  pack- 
:igcs  to  detect  leakage  resulting  from  any 
cniise  other  than  improper  bandlinff  or  stor- 
>\iXo.  Id. 

.1.  A  warehou.^irniau  to  whom  are  deliv- 
«-n>d  spirits  in  defective  oasks  is  under  no 
oblit!!itirm  to  exercise  any  care  to  discover 
and  cure  the  defect  or  prevent  loss  by  leak- 
age, whore  by  the  storage  contract  the  risk 
of  loss  hy  leakage  is  placed  on  the  owner  of 
the  spirits.  Id. 

4.  Improperly  piling  casks  of  spirits  in  a 
warehouse  in  double  tiers,  bo  as  to  prevent 
54  L.  It.  A. 


comenient  inspection  to  disoover  leaka^, 
will  not  render  the  warehouseman  liable 
for  leakage  in  the  absence  of  any  attempt 
1  at  inspection  on  the  part  of  the  owner  of 
\  the  casks,  where  the  storage  contract  places 
the  duty  of  inspection  on  him.  Id. 

I  Notes  and  Bbikts. 

,  See  also  Evidence. 

'  VV^arehousemon ;  provision  In  receipt 
jagainart  liability  for  leakage;  mere  notiii; 
-  stamped  on,  as  part  of  contract.  774 

WARRANTY. 

See  Dauaoes,  5,  Insukance.  Pleading, 
3,  Sale,  Notes  and  BfiiBFe. 

WATERS. 

See  also  Costs  and  Fees,  3:  Fim- 
KKiEa;  Injunction,  3;  Nuisakces. 
6. 

1.  A  atrcam  100  feet  wide  and  3  feet 
deep,  which,  during  annually  recurriit:* 
freshets  for  a  period  of  twenty-five  year*, 
has  been  prolitably  used  for  floating  logs  to 
market,  is  a  public  highway  for  that  pur- 
pose.   Watkins  v.  Dorria  (Wash.)  199 

2.  A  streiim  40  feet  wide  and  4  feet  deep 
at  high  water  lasting  about  three  montJi? 
of  the  year,  and  at  other  times  from  6 
inches  to  2  feet  deep,  and  whidi  ha«  nerer 
l>ecn  used  for  purpoaes  of  navigation  except 
by  row  boats  to  a  limited  extent  for  p>.i«- 

;  urp.  is  not  a  navigable  stream.  Qrillitb 
v.  ITolman  (Wash.)  ITS 

3.  The  provision  of  tlie  OoiHtitution  re- 
nerving  lo  the  FTttbte  the  title  to  the  beds  of 
the  navigable  wiUers  of  the  slate  dfM*s  nnt 
apply  to  stvMims  which  are  valuuhle  on'y 
for  ilonting  lo^  to  market  durinf^  periods 

;  nf  annual  fierthetw,  Watkins  v.  Dorria 
(Wash.)  10^1 

4.  Tlie  owner  of  the  land  on  both  >i.li>* 
of  a  non-navigable  strrara  has  a  right  tu 
maintain  a  fence  across  it.  GrifTith  v.  Dol- 
man (Wnsh.l  ITS 

5.  Where  the  flow  of  a  stream  of  water 
I  has  been  di^TTtcd  from  its  natural  channel. 

or  obstructed  by  a  permnnent  dam,  and  siu-h 
■  diversion  or  obstruction  has  continued  fi>r 
j  the  time  necessary  to  establish  a  pri'^criji- 
I  tive  right  to  perpetually  maintain  the  same. 
I  the  ripanon  owners  along  such  stream  of 
I  water,  who  have  improved  their  property 
'■  with  reference  to  tha  change  and  in  reJianoe 
on  the  continuance  thereof,  acquire  a  recip- 
i-ocal  right  to  have  the  artificial  conditions 
remain  nndiftturbed ;  and  the  person  who 
placed  the  obstruction  in  the  stream,  or 
caused  the  diversion  of  the  waters,  and  all 
thoee  claiming  under  or  through  him,  are 
estxjpped  upon  principles  of  equity  from  re- 
storing the  waters  to  their  natural  channel 
OT  8.tate  to  the  injury  of  such  riparian  own- 
ers.   Kray  v.  Muggli  (Minn.)  478 

0.  Water  cannot  be  taken  from  a*  stream 
to  irrigate  riparian  land,  in  such  quanti- 
ties as  to  materially  injure  lower  proprie- 
tors in  the  stream.    Jonei  t.  Conn  (Or.) 

630 
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7.  A  lower  ripojian  proprietor  cannot ' 
complain  of  the  use  by  an  upper  proprietor  ' 
of  water  for  irrigating  purposes,  if  the 
anwunt  taken  is  not  sufficient  t»  maAcrially 
injure  him  or  to  interfere  in  any  subntan- 
tial  way  with  hi*  ri^  am  &  riparian  pro- 
prietor. M. 

8.  The  right  of  a  riparian  proprietor  to 
use  the  Wftt*-r  for  irriga-ting  purpooea  is  not 
liurited  to  the  tract  of  liuid  borUcn  ing  on 
the  strnun,  aa  first  segregated  and  aold  by 
the  govemmeiit,  but  eirtenda  to  lands  lying 
back  of  such  traiCt  and  purchased  by  him 
from  other  persons.  Id. 

9.  Irrigation  of  riparian  land  cannot  be 
pre\onted  by  the  fact  that  it  is  divided  from 
tlie  stniun  by  a  natural  ridge  over  which 
the  water  will  not  flow  through  ditches 
wholly  on  the  proprietor's  own  land,  and 
which  will  prevent  its  return  to  the  stream. 

*^  Id. 

10.  One  attempting  to  float  logs  down  a 
stream  is  liable  to  t^e  abutting  owner  for 
injuries  to  bis  land  by  janvs  caused  by  the 
careleas  manner  of  driving  the  logs.  Wat- 
kins  v.  Dorria  (Wa»h.)  199 

11.  The  rip-ht  to  appropriate  the  water  of 
a  spring  which  has  no  natural  stream  flow- 
ing tlierefrom  exists  under  a  statute  pro- 
viding tliat  all  ditches  constructed  for  the 
purpo'te  of  utilizing  the  spring  waters  of 
the  state  shall  be  governed  by  the  same 
laws  an  ditch(>ft  cons^jTicted  for  the  purpose 
of  utilizing  the  waters  of  running  streams, 
nrosnan  v.  Harris  (Or.)  628 

12.  A  municipal  corporation  owning  land 
on  a  Uftvi^nble  lake  and  its  non- navigable 
outlet  cannot  appropriate  the  waters  of  the 
lake  for  a  muiyoipol  wHter  supply,  even 
under  permission  of  the  state,  to  the  injury 
of  a  riparian  owner  whose  rights  vestecl  be- 
fore the  adoption  of  the  state  Con.^itution, 
which  asBcrted  ownership  in  the  state  of  tiie 
beds  of  all  navigable  lakes,  but  piwided 
that  it  should  not  debar  any  person  from 
asserting  his  claim  to  vested  rights.  Now 
Whatcom  v.  Fairhavcn  Land  Co.  (Wash.) 

190 

13.  Neither  an  individual  deairint;  to  use 
a  strenm  for  floating  lo^s  to  markit.  nor  a 
corporation  formed  to  take  advantage  of 
a  ■statute  autJiorizing  the  improvement  of 
floa  table  streams,  can  interfere  with  the 
soil  in  the  stream  without  the  consent  of 
the  abutting  owner,  or  by  operation  of  law, 
with  due  compensation  made.  Watkins  t. 
Dorria  (Wash.)  190 

Notes  and  Bbiets. 

See  also  Estoppel. 

Waters;  meandered  lakes;  Intea^erence 
with  rights  of  the  public;  ri^te  in  artifl- 
rial  condition  of  watercourse;  prescription 
<rf  rights  as  to;  artificial  navigable  stream 
as  highway.  474 

Appropriation  of  water  of  spring  on  oth- 
er land ;  appropriator's  rights  against  one 
suboeqitentlv  acquiring  title;  appropriation 
of  spring  water  by  appropriation  of  streams 
•!4  L.  R.  A. 


fed;  what  oonetitutee  valid  appropriation; 
reasonable  time  for  completion.  628 
Kipojian  rights  in  running  streams  and 
inland  lakes;  right  indivisible;  who  is  a 
riparian  o^vner;  extension  to  nonriparian 
lands;  rii»Lrian  right  as  part  of  soil;  re.-4to- 
i-ation  to  channel ;  efl'ect  on  riparian  rights 
of  law  of  appropriation;  riparian  right  to 
divert  for  irrigation  of  nonriparian  lands. 

631 

What  waters  are  navigable;  ownci-aliip  of 
shores  and  bed  of  navigable  waters;  power 
of  Congress  to  grant  shores  and  bed  of  n-avi- 
gable  streams  on  public  lands;  what  law 
governs  riparian  rights ;  public  rig li t-s  c«i 
navigable  stream ;  right  of  state  in  beds  of 
■gtreamn  merely  floatable.  201 

What  is  a  navigable  stream;  artificially 
navigable  stream  as  highway;  right  of  navi- 
gation; fishing;  trespass  in  exeffciae  of;  pri- 
vate ownership ;  liability  for  fish  taken.  170 

State  ownership  of  bed  and  ^ore  of  navi- 
gable lake;  diversion  of  waters  of;  public 
rights  in  public  waters ;  dam  or  bridge 
across,  as  afTeeting  riparian  rights;  prop- 
erty rights  of  riparian  owner  below  low- 
water  mark ;  riparian  right  to  flow  of 
stream ;  municipal  supply  as  paramount 
necessity;  right  to  compensation  on  diver- 
sion of  waters;  rights  of  oitf  ai  riparian 
proprietor.  101 

WHARF. 

See  Eminent  DoMAnr. 

WlXIiS. 

Parol   Evidence  to  Show  Execution, 

see  Evidence,  11. 
See  also  Husband  and  Wife,  1. 

1.  A  paper  is  a  will  where  it  is  duly  exe- 
cuted as  such  and  reads:  "This  is  gxx>d  to 
Mi«s  Kubie  Ferris  for  eight  hundred  dollars 
for  enre  and  attendance  rendered  by  her  to 
me  in- my  last  sickness.  Ihis  tight  hun- 
dred dollars  ifl  to  be  collected  out  of  my  es- 
tate after  my  dea-t.h,  provided,  however.  I 
die  a  bachelor."    Ferris  v.  Neville  (Mich.) 

464 

2.  A  valid  bequest  may  be  made  by  name 
to  an  unincorporated  educatimial  society, 
which  has  an  cxi<tting  organization  com- 
posed of  eortn.in  known  menibera,  governed 
by  a  constitution  and  by-laws,  and  ha\in(; 
officers  chosen  to  conduct  its  buninen?  af- 
fairs and  carry  out  its  objeots.  Ke  Win- 
chester (CrI.)  281 

3.  A  bequest  to  an  nninoorporated  educn- 
tional  society  may  be  received  by  a  oorpfv 
ration  subsequently  formed  by  its  members 
to  carry  out  the  objects  of  the  former  so- 
ciety. Id. 

4.  An  absolute  gift,  and  not  a  trust,  is 
created  by  a  will  bequeathing  a  fund  to  a 
ohurch,  and  "suggesting"  that  it  be  used 
to  complete  the  spire,  or  invested  and  the 
income  used  to  carry  on  a  churdi  mission 
or  for  the  benefit  of  the  church  poor, — espe- 
cially in  view  of  the  fact  that  the  objects 
designated  are  so  vague  as  to  render  the 

I  trust  void  if  establi^ed,  and  permit  the 
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property  to  revert  to  tlie  nfist  of  Idn,  and 
the  word  "trust"  is  used  in  other  parts  oi 
the  will,  wliere  there  was  a  plain  intent  to 
create  a  trust.  Williams  T.  Oonunittee  of 
Baptist  Caiundi  of  BaJiimore  (lUL)  427 

Notes  am d  Bsmrs. 


Wills; 
maker. 


what  ooDBtitutcs 


inteotion  of 
464 

Validitj  of  bequest  to  uninoorpoiated  so- 
ciety; twcing'l^  subseqatnt  omrporation. 

281 

Trust  or  gUt;  pneaibory  wordi;  perpe- 
tuities; trust  for  poor.  428 

WITNESSES. 

Discreti(»i   as   to  OFOSS-Ezut^iiHUae, 

see  Appeai.  AND  Bbm^  9. 
See  also  Pebjubt. 

1.  A  womaji  euiag  to  recorer  damages  for 
the  neg'ligeiit  killing  of  her  husband,  for 
the  benefit  ot  herself  and  her  minor  ohil- 
dren  by  him,  csaniwt  be  ootnpeMed  to  testify 
on  cross- examination  to  Uie  fact  that  she 
lias  given  blrfli  to  an  iDagitimate  child 
mnne  hia  death,  for  the  purpose  of  affecting 
her  feredibility  as  a  witness.  B^b  v,  Un- 
ioa  R.  Co.  (R.  I.)  646 

2.  A  party  is  not  OMwluded  by  the  state- 
ments of  aiqr  witness,  bnt  bae  the  right  to 
S4  L.  R.  A. 


introduce  other  oompetent  tstimooy  io 
show  the  real  facts,  alldiough  suoh  testJmony 
may  incidentally  contradict  or  teod  to  im- 
peach the  testommiy  of  a  previous  witowB. 
Derring  A  Gkk  t.  Ouunii^taBni  (Kan.)  410 

Notes  ash  Bbxets. 

Witness;  eross-examdiiataon  as  to  past 
life  to  discredit  or  impeaoli;  as  to  cluAity 
to  impeach  credibility;  discretion  of  judf>« 
to  rule  out  or  admit  sadb  question;  privi- 
lege against  Belf-(n-iniinatioa;  acbnisubility 
of  evidence  m  to  bad  dbamcter  of  female 
witness.  M 

WBIT  AKD  PROCESS. 

Damagea  from  Obstructing  Service,  see 

Pboxiuatx  Cause,  1. 
See  also  Fbiroifal  and  Aoeitt,  2. 

A  state  may  provide  for  bringing  before 
the  court  by  pub)icati<Mi  nonresidents  flaim- 
ing  liens  upon  a  railroad  locaited  withio  fla 
jurisdiction,  in  a  suit  to  w4iid  up  the  nil- 
mad  oorporatoon  and  free  its  pnmrty  from 
liens.  Connor  v.  Tennessee  O.  R.  Oo.  (C. 
C.  A.  6th  C.)  687 

Notes  ahd  Bkcdb. 

Writ  and  process;  ssrrioe  hj  puUioatioD. 
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